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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Was summary dismissal of Plaintiffs’ defamation claims under the District of 

Columbia Anti-SLAPP Act inappropriately granted?  

a. Did Defendants produce sufficient evidence to establish as a matter of 

law that Plaintiffs are “public officials” who must show Defendants 

acted with “actual malice” in publishing the defamatory statements?  

b. Did the evidence proffered by Plaintiffs create one or more triable 

disputes of fact regarding actual malice? 

c. Did Defendants produce sufficient evidence to establish as a matter of 

law that they did not republish the report at issue in 2018?  

2. Do the procedures created by the District of Columbia Anti-SLAPP Act 

violate the congressional mandate, as codified in D.C. Code § 11-946, that the 

Federal Rules of Civil Procedure (FRCP) govern the D.C. Superior Court unless a 

modification to those rules is approved by this Court?  

3. Is the District of Columbia Anti-SLAPP Act unconstitutional under the First 

Amendment, both facially and as applied, because it impermissibly burdens the right 

of meaningful access to the courts? 

STATEMENT OF THE CASE 

Plaintiffs are three retired military psychologists who had worked for years to 

stop the abusive interrogations of detainees—including torture—that occurred after 
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9/11. Despite their work, the widely publicized report at the heart of this case 

resulted in headlines in the U.S. and internationally that branded them as 

“Psychologists Who Greenlighted Torture.” JA246-47. 

The report resulted from an investigation commissioned in 2014 by the 

American Psychological Association (APA) after a journalist accused it of colluding 

with the government to enable torture. The investigation was conducted and the 

report written by David H. Hoffman, a partner of Sidley Austin LLP. It accused 

Plaintiffs of having colluded with APA officials to ensure that APA did not create 

obstacles to military psychologists’ participation in abusive interrogations.   

The report (Hoffman Report or Report) was published in 2015. Soon 

afterwards, many APA members provided testimony and documents contradicting 

its conclusions. After presenting that evidence to Defendants, Plaintiffs asked for a 

statement correcting the Report’s defamations. JA1267-68. Defendants refused.  

In February 2017, Plaintiffs sued Hoffman, Sidley Austin LLP, and the APA 

(together with Sidley Austin (DC) LLP, Defendants) for defamation per se, 

defamation by implication, and false light invasion of privacy. The suit was filed in 

state court in Ohio, where Plaintiff Col. (Ret.) Larry James resides. Defendants 

successfully contested personal jurisdiction in that state, which has no anti-SLAPP 

statute, and declined to consent to personal jurisdiction except in the District of 

Columbia, which has an anti-SLAPP statute more onerous for plaintiffs than almost 
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any other in the country.1 Plaintiffs filed their Complaint in the District of Columbia 

on August 28, 2017. JA229-430. 

Defendants filed their first set of special motions to dismiss under the Anti-

SLAPP Act in October 2017. JA432-734. Plaintiffs then filed (and later 

supplemented) a motion seeking targeted discovery under the Act, which the court 

granted in part and denied in part. JA735-80; 822-52. The court later vacated sua 

sponte its provision for three depositions. JA1138-39. 

In August 2018, via email, Defendants provided instructions for accessing the 

Report and new documents accompanying it on their website. Plaintiffs 

supplemented their complaint on February 4, 2019, to allege a further claim based 

on that republication, and the Defendants responded with a second set of special 

motions on March 21, 2019. JA313-16; 1814-25. 

In March 2019, the trial court ordered two original Plaintiffs, Drs. Stephen 

Behnke and Russ Newman, both former APA employees, to arbitrate their claims.  

Plaintiffs moved for an order declaring the Anti-SLAPP Act void in violation 

of the Home Rule Act and unconstitutional under the First Amendment. The trial 

court denied the motion on January 23, 2020. JA2043-56. On March 11, 2020, it 

 
1 Plaintiffs filed this action in the District in August 2017. When Defendants 

successfully sought a stay of the D.C. litigation while Plaintiffs’ appeal of the Ohio 

dismissal was pending, Plaintiffs filed a “safety” lawsuit in Massachusetts, as 

required by D.C. precedent (Curtis v. Aluminum Ass’n, 607 A.2d 509 (D.C. 1992)), 

to assure that they would have a forum somewhere. That action has been stayed. 
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granted the Defendants’ four special motions to dismiss under the Anti-SLAPP Act. 

JA2164-92. The following day, the court issued sua sponte an amended order of 

dismissal. JA2193-2222. This appeal is from the January 23, 2020, order and the 

March 11 order (as amended) that disposes of all Plaintiffs’ claims. 

STATEMENT OF FACTS 

In its response to 9/11, the United States captured and interrogated hundreds 

of detainees. As the media soon reported, some were subjected to horrifying forms 

of abuse, including waterboarding and other types of torture. After these reports 

emerged, military commanders began to formulate policies that became increasingly 

rigorous and specific in their prohibitions against abuse, and to take steps to 

implement the policies.2 JA403-13; 2107; 1363-1442; 1433-39. 

Plaintiffs—military psychologists with the rank of colonel or lieutenant-

colonel—did not formulate these high-level policies. But they were a critical part of 

their implementation. They were assigned by their commanders to help stop abuses 

at Guantanamo and interrogation sites in Iraq and Afghanistan. They did so by 

drafting regulations specifying the limits of permissible interrogation, prohibiting 

abuses, and specifying that the Geneva Conventions applied. JA1541, ¶5. They 

 
2 The media and Hoffman often conflated the military and the CIA, although military 

and CIA interrogation policies and practices increasingly differed. Plaintiffs had no 

involvement in the CIA interrogation process. Hoffman did not find that the APA 

colluded with the CIA. 
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provided training in eliciting information without abuse. They monitored 

interrogations and, on occasion, intervened directly to stop abuses. An officer in the 

Judge Advocate General’s Corps testified that:  

I am personally aware that Colonel Banks stopped the abuse of at least 

one detainee. The detainee had some of his blankets taken away during 

the night, and had been slapped in the stomach by a guard. Colonel 

Banks was incensed and immediately had the offending individual 

permanently removed from the facility. . . . Colonel Banks continued to 

make sure that no abuse occurred . . . . 

JA272-73; 394-400; 1462-71; 1540-55; 1655-60; 1754, ¶6. 

As Plaintiffs were doing this work, they and other military psychologists were 

attacked publicly by those who believed psychologists should withdraw entirely 

from the interrogation process. Plaintiffs committed themselves to stopping abuse 

and torture from within the military. But these critics asserted that psychologists who 

played any role in the interrogation process were necessarily complicit in the abuses 

and should be criminally prosecuted.  

Unaware of the changes implemented by Plaintiffs and others on the ground, 

the critics continued their attacks for years. They attacked not only individual 

military psychologists, but also their professional organization, the APA. The attacks 

culminated in a high-profile book by a New York Times reporter, James Risen, 

published in 2014. It accused the APA of colluding with the Bush Administration 

and the Central Intelligence Agency (CIA) to enable torture. JA237-60.  
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In response, the APA commissioned an investigation into Risen’s allegations 

from Sidley and its partner David Hoffman. JA237, ¶2; 1221, fn 16. The resulting 

report accused Plaintiffs of colluding with APA officials to promulgate APA 

guidelines governing interrogations that were too weak to prohibit abuses such as 

sleep deprivation. It also accused them of colluding to stop APA from banning 

psychologists from any role in the interrogation process. JA2246-47. But it attached 

no blame to APA Board members, including the head of the Special Committee that 

supervised the investigation, who had been heavily involved in the events it 

described and who oversaw the conduct of the investigation. JA1444-52. 

Before APA released the report in July 2015, it was leaked to the New York 

Times reporter whose book sparked the investigation. Plaintiffs’ evidence 

demonstrates that the leak came from Hoffman or his team. JA1225, fn 34; 1568-69, 

¶¶9-14. It led to prominent headlines in the Times and many other places such as 

“Psychologists Who Greenlighted Torture,” “Leading Psychologists Secretly Aided 

U.S. Torture Program,” and “US Torture Doctors Could Face Charges After Report 

Alleges Post-9/11 ‘Collusion’.” JA246-47. 

APA then promptly published the Report, in a process that Board members 

privately acknowledged was “impulsive and not thought through.” JA1719-25.  

Almost immediately, those with first-hand knowledge of the events the Report 

described began to provide evidence that its accusations were false. JA309-11. 



7 

 

Members of the APA Board admitted privately that there was “no evidence” of 

collusion. They said the Report contains “many inaccuracies.” And they 

acknowledged “clear evidence” that Hoffman may have “distorted” matters in the 

Report. JA1658, ¶14; 1719-25, Ex. 1.  

Eight former APA presidents and 14 Ethics Committee chairs signed open 

letters to the APA Board condemning the Report. JA310; 315; 1779, fns 12, 13, 14.3 

Other APA members with first-hand knowledge of the events at issue also 

spoke up. One such statement came from Dr. Linda Woolf, who supported the ban 

on psychologists’ participation in interrogations that Plaintiffs were accused of 

colluding to block. She said:  

I am stunned by the misinformation, mischaracterization, and biased 

presentation of this Report . . . . The Hoffman Report totally disregarded 

some events and took other events and bent them to fit a destructive 

narrative.  

JA262; 1484, ¶34. 

 
3 The documents listed at JA1779 can be accessed here: 

Robert Kinscherff, et al., Open Letter to the APA Board of Directors from Former 

Chairs of the APA Ethics Committee, APA (Feb. 16, 2016), available at  

https://www.apa.org/news/press/statements/ethics-chairs-letter01.pdf  

Robert Kinscherff, et al., Open Letter from Former Chairs of the APA Ethics 

Committee to the Board of Directors: Perceived, Potential or Actual Conflicts of 

Interest in Attorney Hoffman Self-Review, APA (May 15, 2016), available at 

https://www.apa.org/news/press/statements/ethics-chairs-letter02.pdf 

Past APA Presidents’ Open Letter to the Board of Directors, Council of 

Representatives, Divisions and Staff (June 11, 2016), available at 

https://www.apa.org/news/press/statements/past-presidents-letter.pdf 

https://www.apa.org/news/press/statements/past-presidents-letter.pdf
https://www.apa.org/news/press/statements/ethics-chairs-letter02.pdf
https://www.apa.org/news/press/statements/ethics-chairs-letter01.pdf
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The Report destroyed Plaintiffs’ professional and personal reputations. They 

were given no effective opportunity to respond to it before APA published it, and 

had no effective access to the media to rebut the headlines that condemned them.  

The Report also led Plaintiffs’ long-time critics to renew their calls for 

criminal and war-crimes prosecutions. Although Hoffman told APA privately that 

he found no criminal activity, his Report used language—such as “collusion,” “joint 

venture,” and “joint enterprise”—drawn directly from such prosecutions. JA238-39; 

257; 274; 286, ¶180; 343; 1239-64. 

Plaintiffs now appeal from the trial court’s dismissal of all their claims. 

SUMMARY OF ARGUMENT 

Issue 1: 

The trial court held that (1) Defendants had met their burden of demonstrating 

that Plaintiffs were public officials, and (2) Plaintiffs had raised no triable issues of 

fact regarding actual malice. JA2164-2222. 

First, Defendants failed to show that Plaintiffs were public officials. Plaintiffs 

met none of the established criteria. They were not in a position to influence 

significantly the resolution of important public issues; instead, they only executed 

the policy decisions of their superiors rather than making such decisions themselves. 

They had no ability to access the media to defend themselves, and they did not 
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assume the risk of media coverage by accepting their mid-level military ranks. 

JA1463, ¶5; 1466, ¶18; 1540-41, ¶4; 1543, ¶17; 1656, ¶5; 1659, ¶17. 

Second, the trial court erred in holding that Plaintiffs had failed to establish 

triable disputes of fact respecting actual malice. It reached that result by repeatedly 

weighing and assessing the limited selection of facts it considered, despite the 

strictures against doing so in Competitive Enter. Inst. v. Mann, 150 A.3d 1213, 1235-

36 (D.C. 2016). It also drew all inferences in Defendants’ favor. JA2193-2222. 

The court’s assessing of limited evidence was particularly unsuited to the 

nature of this defamation. The Report’s damage results not only from many specific 

false statements, but also from their weaving together into a false narrative by a 

skillful process of selection, omission, characterization, and inference. That 

narrative then becomes the basis for the overarching false statements that Plaintiffs 

and APA officials engaged in a long-running collusive joint venture to protect 

abusive interrogations and those who conducted them. JA1217 fn 6, 1264. 

Plaintiffs presented direct and circumstantial evidence more than sufficient 

for a jury to find actual malice in Hoffman’s creation of that narrative and the false 

statements it contains, as well as in APA’s publication of the Report. JA1202-1767. 

As to direct evidence, the operative Complaint identifies 219 defamatory 

statements in the Report and identifies evidence in Hoffman and/or APA’s 

possession contradicting them. JA1301-1362. For one example, the Report claimed 
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that military interrogation policies in 2005—which were incorporated by reference 

into the APA interrogation guidelines—were too loose to prevent abuses. To make 

that claim, Hoffman relies on outdated policies, while ignoring documents in his 

possession that showed the policies had been revised (with Plaintiffs’ participation) 

to prohibit abuses, including techniques such as sleep deprivation and stress 

positions that the Report says were permitted. JA1236-52.  

Moreover, many former members of APA’s governing bodies who had first-

hand knowledge of the events described in the Report have testified to its 

misstatements, as have many other APA members. JA1455-1767. Plaintiffs’ 

evidence demonstrates that Board members knew the statements to be false when 

the Report was published because of their involvement in those events. JA1444-52. 

In assessing evidence of actual malice, courts take into account not only direct 

evidence but also “the cumulation of circumstantial evidence. . . .” Tavoulareas v. 

Piro, 817 F.2d 762, 789 (D.C. Cir. 1987). Plaintiffs provided several types of 

circumstantial evidence that support a finding of actual malice. JA1252-69.  

Among that evidence: Hoffman relied far more heavily on long-time critics of 

the Plaintiffs and the APA than on other witnesses he interviewed. JA260-62. He 

ignored warnings that witnesses on whom he relied were unreliable. JA1261-62. 

Many witnesses provided affidavits stating that Sidley’s investigators seemed intent 

on proving a preconceived story and avoiding contrary information. JA1455-1767. 
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Plaintiffs presented evidence of motive and intent to defame, including evidence that 

Hoffman leaked his Report to the media before presenting it to the APA Board. 

JA1266, 1567. They also presented evidence that the Report protected Board 

members who oversaw his investigation despite having been deeply involved in the 

events it described. JA1216. In writing the Report, as Hoffman acknowledged to the 

APA Council, its governing body, he set out to “make [his team’s] case” to support 

his conclusions, not to present the evidence objectively. JA1215, fn 3.  

In sum, Plaintiffs provided voluminous evidence that Hoffman acted as a 

prosecutor making a case against targets whose guilt he assumed. Indeed, he was so 

far removed from neutrality that he explicitly took sides against Plaintiffs on a 

critical issue hotly debated within APA: Can military psychologists help both to 

make interrogations effective and to prevent abuses? JA2264. 

Further, after the Report’s publication, Defendants refused to retract their 

defamatory statements despite being provided with stacks of evidence contradicting 

those statements. JA1267-69.  

The trial court not only improperly viewed the selection of evidence it 

considered in the light most favorable to Defendants, but also repeatedly invaded the 

jury’s province by weighing that evidence. For example, the court judged the scope 

and reliability of government reports contradicting the Report’s conclusions, rather 

than leaving that task to a jury. JA2186. The court shrugged off multiple declarations 
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from witnesses Sidley interviewed pointing to a pattern of omissions and 

mischaracterizations of their testimony in the Report. JA1455-1767. The court was 

equally dismissive of testimony that Sidley investigators appeared intent on proving 

a preconceived narrative to the exclusion of contrary evidence. JA2186-88. With 

respect to the Report’s heavy reliance on biased witnesses, the court rejected this 

qualitative argument with a meaningless statistic—the percentage of Sidley’s total 

witness interviews accounted for by those linchpin witnesses. JA2188-89. The trial 

court concludes by holding that Defendants had no duty to correct or retract their 

statements. That holding is flatly wrong as a matter of law and contradicted by 

statements in February 2016 by APA’s own in-house counsel. JA2190. 

The trial court further erred in dismissing Plaintiffs’ claim based on the 

republication of the Report through a widely distributed email in 2018. The court 

acknowledged that republication occurs when defamations are either transmitted to 

a new or wider audience or significantly supplemented or altered. JA2174. The court 

disregarded substantial evidence that Defendants’ 2018 circulation of the Report 

satisfied both criteria. JA1791-1800; 1814-25. 

Issue 2: 

The trial court erred by rejecting Plaintiffs’ analysis demonstrating that the 

D.C. Anti-SLAPP Act is void because it was enacted in violation of the D.C. Home 

Rule Act. According to D.C. Code § 1-206.02(a)(4), the D.C. Council has no 



13 

 

authority to enact any act, resolution, or rule “with respect to” Title 11 of the Code. 

Title 11 specifically addresses the procedural rules used by the Superior Court, 

among many other topics. The Anti-SLAPP Act is an act “with respect to” Title 11 

because it erects a new and separate procedural mechanism for the summary 

dismissal of disfavored claims. The Act specifically violates D.C. Code § 11-946, 

which requires the Superior Court to conduct its business pursuant to the FRCP 

unless this Court affirmatively approves a deviation from them. This Court has never 

affirmatively approved the Anti-SLAPP Act. 

Issue 3: 

 

The judgment should be reversed for a final reason: The D.C. Anti-SLAPP 

Act is unconstitutional, both facially and as applied. Although SLAPP suits have 

long been defined as lawsuits brought for an improper, abusive purpose, this Court 

has held in the context of an attorneys’ fee award that the D.C. Anti-SLAPP Act 

does not require defendants to prove that the complaint at issue was brought for such 

a purpose. As a result, the Act unconstitutionally burdens plaintiffs’ First 

Amendment right to effective access to the courts by giving large, wealthy 

defendants a metaphorical sledgehammer to try to crush valid claims brought to 

redress substantial injuries—the primary use to which the D.C. Act has been put 

since it was enacted. Plaintiffs’ undisputed evidence that this lawsuit was brought to 

redress devastating reputational injuries makes the Act unconstitutional as applied 
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as well. So does the burdening of Plaintiffs’ right to access discovery, a crucial step 

in demonstrating actual malice. (Plaintiffs’ Motion to Declare the Anti-SLAPP Act 

Void and Unconstitutional (January 8, 2019), pp. 6-7; 10-13; Ex. D.) 

The order of dismissal and judgment are erroneous for each of these reasons. 

They should be reversed and remanded for full discovery and trial.  

ARGUMENT 

I. Standards of Review. 

 

Issue 1a: Whether a Plaintiff is a “public official” for purposes of defamation 

is a question of federal law reviewed de novo. Rosenblatt v. Baer, 383 U.S. 75, 84 

(1966).  

Issue 1b: Whether Plaintiffs’ evidence is sufficient to allow a jury to find 

actual malice is likewise a question of law. Harte-Hanks Commc’ns v. Connaughton, 

491 U.S. 657, 685 (1989). Thus, the court conducts an independent review of the 

record, applying the same standard that should be applied by the trial court. Joeckel 

v. DAV, 793 A.2d 1279, 1281 (D.C. 2002). For determining whether the plaintiff 

failed to make the Anti-SLAPP Act’s required “likely to succeed” showing, the 

standard “mirrors” the summary-judgment standard: It reverses the burden by 

requiring plaintiffs, the nonmoving party, to show the evidence suffices to permit a 

jury to find for them. Mann, 150 A.3d at 1238-39 n.32. To avoid “serious 

constitutional concerns” about the Act, Mann, 150 A.3d at 1235-36, the court must 
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view evidence in the light most favorable to plaintiffs and give them the benefit of 

all reasonable inferences. The court may not weigh evidence or make credibility 

determinations. Anderson v. Ford Motor Co., 682 A.2d 651, 654 (D.C. 1996). 

Issue 1c:  Because questions of publication and republication are questions of 

fact, to prevail on their Motions Defendants must prove that the publication at issue 

in Plaintiffs’ Claim 11 is not a republication as a matter of law. Eramo v. Rolling 

Stone, L.L.C., 209 F. Supp. 3d 862, 879 (W.D. Va. 2016). Thus, this court reviews 

the grant of summary judgment regarding republication de novo. 

Issues 2 and 3:  The court reviews questions of statutory interpretation as to 

the Anti-SLAPP Act and the D.C. Code de novo. Doe No. 1 v. Burke, 91 A.3d 1031, 

1040 (D.C. 2014). The issue of whether the Anti-SLAPP Act impermissibly burdens 

Plaintiffs’ First Amendment right to effective access to the courts is also reviewed 

de novo. Facebook, Inc. v. Pepe, 241 A.3d 248, 260 (D.C. 2020); Elrod v. Burns, 

427 U.S. 347, 362 (1976) (significant impairment of First Amendment rights must 

survive “exacting scrutiny”).  

II. The Trial Court Erred by Repeatedly Weighing and Assessing the 

Limited Evidence It Considered to Find that Plaintiffs’ Claims Presented 

No Triable Issues of Fact.  

 

The trial court held that (1) Defendants had met their burden of demonstrating 

that Plaintiffs were public officials, and (2) Plaintiffs had raised no triable issues of 

fact regarding Defendant’s actual malice. The court reached that result by 
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disregarding much of Plaintiffs’ evidence and impermissibly weighing the evidence 

it did consider, usurping the role of the jury. The result was a gross miscarriage of 

justice: It left Plaintiffs, who devoted the last years of their military careers to 

preventing abusive interrogations, with no recourse against the reputation-

destroying allegation that they colluded to support those abuses. The judgment must 

be reversed. JA1097-1100; 2207; 2213-2220. 

A. Defendants Failed to Meet Their Burden of Demonstrating that 

Plaintiffs Were Public Officials. 

 

If a defamation plaintiff is a “public official,” he or she must show at the 

summary judgment stage that a reasonable juror could find under a clear-and-

convincing standard that the Defendant published the defamatory material with 

actual malice. Mann, 150 A.3d at 1236.  

Because Defendants raised the claim that Plaintiffs were public officials as an 

affirmative defense, they bear the burden of proof: Courts “proceed[] upon the initial 

presumption that the defamation plaintiff is a private individual, subject to the 

defendant’s burden of proving that the plaintiff is a public figure [or public official].” 

Foretich v. Capital Cities/ABC, 37 F.3d 1541, 1553 (4th Cir. 1994). That principle 

does not change in the anti-SLAPP context. Although no D.C. court has yet 

considered this issue, courts in California, on whose anti-SLAPP statute the D.C. 

statute was modeled, have. See, e.g., Davis v. Elec. Arts, Inc., 775 F.3d 1172, 1177 

(9th Cir. 2015) (“Although the anti-SLAPP statute ‘places on the plaintiff the burden 
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of substantiating its claims, a defendant that advances an affirmative defense to such 

claims properly bears the burden of proof on the defense.’” (citation omitted)); Br. 

of Amicus Curiae Dist. of Columbia, Adelson v. Harris, No. 12-cv-6052, 2013 WL 

435912, at *4 (S.D.N.Y. Feb. 4, 2013) (D.C. Attorney General: “Guidance from the 

California courts . . . is instructive because the District’s Act was modeled in 

substantial part on California's Anti-SLAPP Act.”).  

In its discussion of the public-official defense, the U.S. Supreme Court has 

said that “[s]ociety has a pervasive and strong interest in preventing and redressing 

attacks upon reputation.” Rosenblatt, 383 U.S. at 86. In delimiting the circumstances 

in which that interest gives way to “interests in public discussion [that] are 

particularly strong, as they were in [N.Y. Times Co. v. Sullivan, 376 U.S. 254 

(1964)],” the Court found that the “public official” designation applies where a 

government employee “has such apparent importance that the public has an 

independent interest in the qualifications and performance of the person who holds 

it, beyond the general public interest in the qualifications and performance of all 

government employees.” Rosenblatt, 383 U.S. at 86. The D.C. District Court has 

stated that the public-official category “is limited to high-ranking Government 

officers.” Lewis v. Elliott, 628 F. Supp. 512, 519 (D.D.C. 1986). 

Moreover, this public interest cannot be the result of the defamatory statement 

itself. It must exist independent of the controversy at hand. Id. at 87 n.13.  
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According to the First Circuit, the U.S. Supreme Court’s public-official cases 

are based on a “three-legged stool.” Kassel v. Gannett Co., Inc., 875 F.2d 935, 935-

40 (1st Cir. 1989). Public officials (1) “are in a position significantly to influence the 

resolution” of “issues of public importance” (quoting Rosenblatt, 383 U.S. at 85); 

(2) have the ability to access the media to defend themselves (quoting Gertz v. Robert 

Welch, 418 U.S. 323, 344 (1974)); and (3) have assumed the risk of media coverage 

(quoting Paris Adult Theatre I v. Slaton, 418 U.S. 939, 940 (1974)).  

The trial court considered only the first of these prongs.  

No Plaintiff satisfies that prong of the Kassel test. Plaintiffs’ evidence would 

lead a reasonable jury to conclude that they did not have authority to make policy 

decisions on behalf of the Department of Defense (DoD) or formulate military 

policy. JA1463, ¶5; 1540-41, ¶4; 1543, ¶17; 1656, ¶5; 1659, ¶17; 1755, ¶10. All 

three were limited to executing directives issued by their commanders. Id. Affidavits 

presented to the Superior Court—including one from a former Judge Advocate 

General—testified that Plaintiffs could not set policy or influence the resolution of 

the ongoing governmental debate about interrogation policy. Instead, once their 

superiors had determined to put an end to abuses, they set out to implement those 

directives. JA1463, ¶5; 1540-41, ¶4; 1656, ¶5. The court ignored these affidavits. 

To argue the contrary, Defendants relied on only two sets of facts: Plaintiffs’ 

titles for their administrative functions, and cherry-picked descriptions in the 



19 

 

Complaint of their military roles. JA450-52. The trial court followed the Defendants’ 

lead. In holding that all three Plaintiffs were public officials, JA2180-82, the trial 

court relied entirely on Defendants’ selection and interpretation of the relevant 

“facts” from the Complaint. But none of those facts show that Defendants met their 

burden of demonstrating that, as a matter of law, Plaintiffs were public officials.  

Initially, the court asserts that the titles describing their administrative 

responsibilities mean that all three “comfortably fit within the hierarchy of public 

officials.” JA2181. But titles alone do not make a “public official.” The question is 

whether the individuals holding those titles “are in a position significantly to 

influence the resolution” of “issues of public importance.” Kassel, 875 F.2d at 939 

(quoting Rosenblatt, 383 U.S. at 85). The court cited no evidence—and Defendants 

presented none—that Plaintiffs met that criterion.  

The court then cites language from Plaintiffs’ Complaint that refers to their 

role in drafting and implementing policies and procedures. However, the court 

improperly disregards Plaintiffs’ testimony about the crucial distinction between 

policies promulgated by senior government and military officials that set direction 

for the military, and policies that implement those senior-level policies decided by 

others. JA1463, ¶5; 1540-41, ¶4; JA1656, ¶5; JA1755, ¶10. In this case, senior 

officials determined that the military should put an end to abusive interrogation 

techniques. They then ordered Plaintiffs and others to execute that policy, as they 
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did by putting in place implementing policies, procedures, and training. The 

difference between interrogation policies emanating from the Department of Justice 

Office of Legal Counsel, the DoD, and regional military commanders on the one 

hand and, on the other, documents implementing those policies is a difference in 

kind, not in degree. 

Nor do plaintiffs satisfy the second prong of the Kassel analysis, access to 

“channels of effective communication.” None had authority to speak to the media or 

general public on behalf of DoD, and none did so. JA1463, ¶5; 1540-41, ¶4; 1656, 

¶5. When the Hoffman Report was published, its allegations were broadcast by the 

media around the world; in contrast, Plaintiffs have been unable to gain media 

attention for their repeated and significant rebuttals of the allegations.  

Nor is the third prong of Kassel satisfied. A reasonable juror could conclude 

that no individual joining the military, even when they rise to the rank of colonel, 

expects to assume the risk of attracting media attention. Plaintiffs attracted attention 

only because of the Report’s defamatory allegations, not for reasons that would place 

them in the category of public officials. JA 1466, ¶18; 1543, ¶17; 1659, ¶17. 

No authority holds that individuals who execute the policies of superior 

officers are transformed into “public officials.” The trial court erred in so holding, 

and that error mandates the reversal of its Order dismissing Plaintiffs’ case. 
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B. The Trial Court Erred by Finding that Plaintiffs Did Not Establish 

Triable Disputes of Fact as to Actual Malice.  

 

The Mann standard for dismissal under the Anti-SLAPP Act—it is warranted 

“only if the court can conclude that the claimant could not prevail as a matter of law, 

that is, after allowing for the weighing of evidence and permissible inferences by the 

jury” Mann, 150 A.3d at 1236 (emphasis in original)—is particularly relevant to the 

issue of actual malice. “The proof of ‘actual malice’ calls a defendant’s state of mind 

into question, N.Y. Times Co., 376 U.S. 254, and does not readily lend itself to 

summary disposition.” Hutchinson v. Proxmire, 443 U.S. 111, 120 n.9 (1979).  

In this case, the trial court not only supplanted the role of the jury by weighing 

and assessing evidence as to actual malice, but also omitted any reference to much 

of Plaintiffs’ documentary and testimonial evidence. Those omissions included all 

the separate evidence relevant to the claims against APA, and to the defamation 

by implication and false-light claims. The court ignored case law specifically 

relevant to internal investigations. It also failed to apply U.S. Supreme Court and 

other precedent governing the scope of evidence relevant to showing actual malice. 

1. Actual Malice May Be Shown Through Direct and 

Circumstantial Evidence. 

 

Actual malice may be proven by showing that the defendant either (1) had 

subjective knowledge of the statement’s falsity or (2) acted with reckless disregard 

for whether the statement was false. Mann, 150 A.3d at 1252. Reckless disregard 
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includes the purposeful avoidance of the truth. Harte-Hanks Commc’ns, 491 U.S. at 

692. 

Because a defendant is unlikely to acknowledge having acted with actual 

malice, “[c]ourts have traditionally admitted any direct or indirect evidence relevant 

to the state of mind of the defendant,” as the U.S. Supreme Court has stated:   

The existence of actual malice may be shown in many ways. As a 

general rule, any competent evidence, either direct or circumstantial, 

can be resorted to, and all the relevant circumstances surrounding the 

transaction may be shown, provided they are not too remote, including 

threats, prior or subsequent defamations, subsequent statements of the 

defendant, circumstances indicating the existence of rivalry, ill will, or 

hostility between the parties [or] facts tending to show a reckless 

disregard of the plaintiff’s rights.  

 

Herbert v. Lando, 441 U.S. 153, 165, 165 n.12 (1979).  

 

In assessing the evidence of actual malice, courts should take into account 

“the cumulation of circumstantial evidence. . . .” Tavoulareas v. Piro, 817 F.2d 762, 

789 (D.C. Cir. 1987). Among the types of evidence courts have found may 

contribute to that cumulation are negligence, motivation and intent, Airlie Found., 

Inc. v. Evening Star Newspaper Co., 337 F. Supp. 421, 429 (D.D.C. 1972); bias or 

ill will, Harte-Hanks Commc’ns, 491 U.S. at 668; obvious reasons to doubt a source, 

St. Amant v. Thompson, 390 U.S. 727, 732 (1968); a failure to retract or a 

republication after receiving evidence of a statement’s falsity, Weaver v. Lancaster 

Newspapers, Inc., 926 A.2d 899, 906 (Pa. 2007); and a failure to properly 

investigate, Hunt v. Liberty Lobby, 720 F.2d 631, 645 (11th Cir. 1983). The failure 
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to investigate is particularly relevant when it amounts to the purposeful avoidance 

of the truth. Harte-Hanks Commc’ns, 491 U.S. at 692.  

Moreover, courts have repeatedly emphasized the importance of viewing the 

plaintiffs’ evidence in its entirety rather than one piece at a time, since “each 

individual piece of evidence cannot fairly be judged individually.” Tavoulareas, 817 

F.2d at 794. This warning applies with special force to Plaintiffs’ case, which relies 

not only on specific defamatory statements but also on a pattern of omissions, 

mischaracterizations, and unfounded inferences in the Hoffman Report and on a 

pattern of behavior both during and after Hoffman’s investigation.  

The trial court acknowledged that the evidence must be subjected to “a holistic 

examination” JA2185. But it then examined the evidence piece by piece, ignored 

controlling precedent as to the range of admissible evidence, and consistently 

weighed the evidence it considered in the light most favorable to the Defendants. 

JA2184-191. 

Plaintiffs presented both direct and circumstantial evidence that is more than 

sufficient for a jury to find actual malice, if Plaintiffs are held to that standard. The 

trial court ignored most of this evidence and, as to the evidence it did consider, 

improperly substituted its judgment for a jury’s. Section 2 and 3 below summarize 

Plaintiffs’ direct and circumstantial evidence; Section C summarizes the much more 

limited evidence the trial court considered and its weighing of that evidence. 
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2.  The Direct Evidence Created Triable Issues of Fact on the Basis 

of Which a Jury Could Find Actual Malice.  

 

Defendants cannot feign ignorance or profess good faith when they possessed 

information that cast doubt on the truth of their statements. D. Elder, Defamation: A 

Lawyer’s Guide § 7.12 (July 2016) (collecting cases). Actual malice may be inferred 

when defendants publish a defamatory statement that contradicts information known 

to them, even though they testify that they believed the statement was not defamatory 

and was consistent with facts within their knowledge. Id. Consistently failing to 

acknowledge contradictory information supports a reasonable inference of actual 

knowledge of falsity or, at a minimum, reckless disregard for truth. Id.; Zerangue v. 

TSP Newspapers, Inc., 814 F.2d 1066, 1070 (5th Cir. 1987). JA1229-30; 1234-52. 

a. Direct Evidence of Actual Malice: Admissions  
 

A jury could reasonably find that admissions by members and former 

members of the APA Board, other APA officials, and an APA counsel contribute to 

finding that Defendants acted with actual malice.  

First, the APA Board, despite refusing to retract the Report, has privately 

admitted its failings:  

• In a meeting with former Board members, the Board acknowledged that 

the report contains “many inaccuracies” and there appeared to be “no 

evidence of collusion.” 

• In a February 2016 Council meeting, during a discussion of rehiring 

Hoffman, a former Board President stated that APA members had 

provided “clear evidence” that Hoffman “may have misrepresented, left 

out or distorted” certain matters in the Report. The Associate General 
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Counsel stated that they could not “do nothing” and “had a fiduciary 

obligation to fix things if they became aware that something was 

wrong.”  

JA1658, ¶ 14; 1719-1725, Ex. 1, ¶ 5.   

A jury could reasonably find those admissions to show that the Board knew 

at least some of the Report’s allegations were false when they were published, and 

refused to retract them after their publication despite that knowledge. 

Second, numerous former members of APA’s governing bodies with first-

hand knowledge of the events described in the Report have attested to its falsities. 

JA1456, ¶¶6, 8. Their statements constitute additional evidence on the basis of which 

a jury could find that, when APA published the Report, it acted at a minimum with 

reckless disregard of its truth or falsity.  

Third, David Ogden, APA’s outside counsel in 2015, acknowledged that a 

foundation of its first primary conclusion (see section b below) was contradicted by 

government documents. In the Report’s narrative, a key event is the meeting and 

report of an APA task force formed to “explore the ethical dimensions of 

psychology’s involvement and the use of psychology in national security-related 

investigations.” (The PENS Task Force, “PENS” standing for Psychological Ethics 

and National Security.) The Report falsely asserts that, when the task force met in 

2005, military interrogation policies did not prohibit abuses and torture. That 

assertion is the cornerstone of its false conclusion that Plaintiffs and some APA 
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officials colluded to ensure APA policies set by the task force—which incorporated 

by reference the most recent military policies, some of which Plaintiffs drafted—

were equally loose, failing to prohibit abusive interrogation techniques such as sleep 

deprivation.  

While in the Obama Administration, Mr. Ogden helped oversee the 

Department of Justice Office of Professional Responsibility Report about the Office 

of Legal Counsel’s earlier legal memoranda relating to interrogation policy. When 

he read the Report, therefore, he would have known that its assertions about the OLC 

guidance in 2005 were inaccurate. JA310.  

When Mr. Ogden acknowledged that the policies in place in 2005 contradicted 

the Report’s assertions but were not analyzed in it, he advised APA to rehire 

Hoffman to review the Report in light of that contradiction and prepare a 

supplemental report. APA did so, but the supplemental report never emerged. 

JA1456, ¶6.  

b. Direct Evidence of Actual Malice: Documents and Testimony 
in Defendants’ Possession Contradicting the Report’s 
Primary Conclusions. JA1236-52. 

 

Plaintiffs’ Supplemental Complaint specifically identifies 219 defamatory 

allegations in the Report, along with evidence that Sidley and Hoffman either knew 

about or deliberately avoided evidence that would have caused a truly independent 

investigator to doubt the truth of the allegations. Because the trial court limited the 



27 

 

evidence Plaintiffs were allowed to present in their briefs, JA1103-12, Plaintiffs 

attached to their Opposition an exhibit (also attached to their Complaint) that 

contained the 219 false statements, along with links to documents in Defendants’ 

possession that contradicted those statements and the Report’s conclusions. JA349-

93; 1302-1362. Plaintiffs’ counsel expressly directed the trial court’s attention to this 

exhibit in the February 21 hearing. JA2100, lines 10-14. But the court’s opinion 

failed to consider any of that evidence.  

Beyond its false statements about specific events, the Report created a false 

overarching narrative accusing Plaintiffs and others of “colluding” over many 

years.4 To build that story, Hoffman omitted facts, mischaracterized them, and 

repeatedly drew unsupported inferences about them. That story then became the lens 

through which the facts and Plaintiffs’ goals and motives were characterized, and 

the foundation for the Report’s three primary false conclusions:  

(1) “[K]ey APA officials . . . colluded with important DoD officials 

[primarily Plaintiffs] to have [APA’s PENS Task Force] issue loose, 

high-level ethical guidelines that did not constrain DoD in any 

greater fashion than existing DoD interrogation guidelines.” 

 
4 Before the trial court, the Defendants argued for the first time in their reply briefs 

that defamatory statements about initial Plaintiffs Drs. Behnke and Newman were 

no longer relevant since both were required to pursue their claims in arbitration. The 

contention is mistaken. The Hoffman Report expressly identifies each Plaintiff by 

name as an active participant in a collusive joint venture or enterprise between the 

APA and DoD. (See, e.g., JA 2273, 2280, 2623, 2630.) As a result, each Plaintiff is 

defamed by statements alleging actions taken by any other named participant in the 

so-called collusive enterprise. The trial court pre-emptively ruled that Plaintiffs 

could not file any sur-replies to issues raised for the first time in replies. JA1135. 
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(2) “We also found that in the three years following the adoption of the 

2005 PENS Task Force report as APA policy, APA officials 

engaged in a pattern of secret collaboration with DoD officials to 

defeat efforts by the APA Council of Representatives to introduce 

and pass resolutions that would have definitively prohibited 

psychologists from participating in interrogations at Guantanamo 

Bay and other U.S. detention centers abroad. The principal APA 

official involved in these efforts was once again the APA Ethics 

Director, who effectively formed an undisclosed joint venture with 

a small number of DoD officials to ensure that APA’s statements 

and actions fell squarely in line with DoD’s goals and preferences.” 

 

(3) “Finally, we found that the handling of ethics complaints against 

prominent national security psychologists was handled [sic] in an 

improper fashion, in an attempt to protect these psychologists from 

censure.” 

JA2246-47. 

As to the Report’s first primary conclusion: 

This false conclusion rests upon two demonstrably false assertions: (1) “then-

existing DoD guidance . . . used high-level concepts and did not prohibit techniques 

such as stress positions and sleep deprivation,” JA2240-45, and (2) “at the time of 

the [PENS] report . . . the Bush Administration had defined ‘torture’ in a very narrow 

fashion.” Id. JA262-72, ¶¶87-121; 1366-67, fns 8-11; 1368-77. 

Neither assertion is true, as evidence in Sidley’s possession demonstrated. 

(The Order considered none of this evidence.) Those assertions are the foundation 

of the Report’s first conclusion, and it collapses without them. JA401-03; 1241. 
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By the time the PENS Task Force met in June 2005, the Bush 

Administration’s earlier narrow definition of “torture” had been withdrawn as to the 

DoD and new legal guidance was in place. Local military interrogation policies 

prohibited abusive techniques, including the sleep-deprivation and stress-position 

techniques that the Report claims were permitted. Thus, there was no reason for 

Plaintiffs to “collude” to block guidelines that might “constrain” DoD interrogations 

when DoD’s own guidelines had already been changed to prohibit abuses. Those 

restrictive policies were explicitly incorporated by reference into the PENS 

Guidelines’ Statement 4, which the Report ignores. JA394-400; 1244. 

The Report never expressly identifies the DoD policies in place when the 

PENS Task Force convened—it refers instead to outdated policies and to policies 

that applied only to the CIA, not the military. Yet some of the relevant policies were 

in the Report’s binders of exhibits, and others were explicitly referred to in other 

documents in their possession and by witnesses the Sidley team interviewed. 

JA1241-44. A jury could find their omission to be evidence of actual malice, not 

only negligence. JA1363-1378. The evidence in Hoffman’s possession included: 

• Governmental documents, among others, discussed the correct timeline of 

relevant interrogation policies. The Report omitted citations to the relevant 

pages even though some were adjacent to other statements it did cite. 

JA1241-45; 1250-51. Although the Report acknowledges that the earlier 
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guidance had been withdrawn, JA2390, it still relies on the superseded 

guidance to describe “existing” interrogation policy in 2005. JA1241-45. 

A jury could conclude that relying on superseded guidance to 

mischaracterize “existing” policy was evidence of actual malice. 

• Drawing on a legal opinion obtained by APA in February 2014, the APA’s 

Committee on Legal Issues expressly recognized the changes in applicable 

guidelines, stating that “much of the legal discussion in the [critics’ claims] 

is confused, inaccurate and/or incomplete” and “relies on outdated law . . 

. and ignores the current legal authority . . . .” JA1242-43 fn 68. 

• Hoffman possessed but failed to take into account four copies of the 

“standard operating procedures” for interrogations at Guantanamo that 

Plaintiffs Banks and Dunivin had drafted before the PENS meetings. 

JA1243; 1656, ¶5. 

• Plaintiff Larry James referred to the restrictive applicable policies at least 

five times on the PENS listserv. Sidley and Hoffman admit that they 

reviewed the communications from the PENS listserv, but the Report omits 

any mention of those references. JA1243; 1656, ¶6. 

• When Hoffman’s team interviewed Jennifer Bryson, a civilian interrogator 

at Guantanamo, she explained that, by 2004, interrogators were required 

to use a computer menu of permitted interrogation techniques that did not 
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permit techniques such as stress positions and sleep deprivation. The 

Hoffman Report falsely asserted those techniques were permissible. 

JA1244-45; 1507, ¶6. 

As to the Report’s second primary conclusion: 

According to the Defendants, Plaintiffs engaged in a “joint enterprise” to 

“collaborat[e] with APA” to keep the APA Council from banning psychologists’ 

participation in national security interrogations. JA2273, 2600. 

Hoffman knew that APA Council meetings were open and transparent, 

making it impossible to dictate a result by collusion. For example, in an email to 

former Plaintiff Stephen Behnke, Dr. Linda Woolf, who moved the resolution for a 

ban, said the discussion was “very open to debate” and “Council did have the 

opportunity to review, discuss, debate, challenge, etc. all of the changes prior to 

voting . . . .” JA1245-46. 

Hoffman failed to acknowledge this evidence and published defamatory 

allegations to the contrary that told a far different and false story.  

As to the Report’s third primary conclusion: 

The Report asserted that the APA deliberately mishandled ethics complaints 

to protect psychologists involved in national security interrogations from censure. 

JA2247. In particular, the Defendants claimed that the Ethics Office, led by former 



32 

 

Plaintiff Behnke, had done little to investigate a claim against Dr. James Leso 

beyond “conducting internet searches.” JA2297. 

As with the Report’s first and second primary conclusions, Defendants do not 

attempt to defend the truth of this allegation. Instead, they argue that Plaintiffs cannot 

produce adequate evidence of actual malice. They are mistaken. 

Sidley and Hoffman had a list of the voluminous evidence that the APA Ethics 

Office had gathered and analyzed in reviewing the Leso Complaint. They 

deliberately disregarded this evidence. JA1247-48. See also section d below. 

Hoffman interviewed former APA Ethics Committee Chair Dr. Robin 

Deutsch. JA1248-49; 1525, ¶9. In her affidavit, Dr. Deutsch states that Hoffman’s 

questions left her: 

with the distinct impression that [Hoffman] had a preconceived 

narrative and had already concluded that . . . Dr. Stephen Behnke had 

engaged in inappropriate behavior [Dr. Behnke was the APA official 

whom Hoffman placed at the center of the alleged collusion] . . . the 

information I provided in response to the series of questions posed 

would have communicated my experience that at no point did Dr. 

Behnke pressure me to reach any particular conclusion regarding the 

Plaintiff James ethics complaint, or any other ethics complaint.  

Sidley and Hoffman ignored Deutsch’s testimony, as did the Court. 

c. Direct Evidence of Actual Malice: The Defendants’ Omission 
of Exculpatory Reports. 

 

Omitting exculpatory reports that contradict the defamatory statements 

supports a finding of actual malice. Mann, 150 A.3d at 1253, 1258. More than ten 
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government agencies and bodies investigated the same events as Sidley and 

Hoffman, looking at much of the same evidence given to Hoffman by the APA critics 

on whom he relied, and found no reason to act. Sidley and Hoffman omit the 

conclusions in these reports. A reasonable jury could find those omissions to be 

evidence of actual malice. JA1241-42; 1249-50; 1374. 

Although the trial court’s Order refers to the governmental reports, it 

discounts them on the grounds that Plaintiffs failed to provide sufficiently specific 

evidence about their relevance. JA2215. Evidence had been provided, and more 

could have been provided in response to questions at the court’s hearing and 

certainly would be available to a jury. (See Section C-2-1 below.) In deciding the 

relevance of the reports, the court usurped the jury’s role. 

d. Direct Evidence of Actual Malice: APA Board Members’ 

Direct Knowledge that Many of the Report’s Allegations 
Were False. 

 

When the APA Board published the Report, most of its members at that time 

had participated in the events at issue and had first-hand knowledge of them. 

JA1444-52. Some had also made statements or taken actions that contradicted the 

Report’s descriptions of those events. For example, Dr. Kaslow, head of the Special 

Committee overseeing the investigation, commended the “thoroughness” of the 

Leso ethics investigation, noting that “as complete and careful a review of the 

available evidence was undertaken as possible.” JA1247-48. Both the Board liaison 
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to the Ethics Committee and APA’s Associate General Counsel signed off on closing 

the Leso complaint and briefed other Board members on it at length. JA1252. 

Additional evidence relating to APA’s knowledge was detailed in Exhibit B 

to Plaintiffs’ First Opposition. JA1444-52. It provides supporting evidence of the 

involvement of all but one APA Board member in the events discussed in the Report, 

in the form of APA Rosters, Council Minutes, and historical business records. The 

trial court was directed to the exhibit at argument but the Order fails to refer to any 

of this evidence, summarily dismissing the claims against APA without analysis. 

3.  Circumstantial Evidence Further Supports a Finding of Actual 

Malice. 

 

In defamation cases, circumstantial evidence is often critical. Courts typically 

infer actual malice from facts that “provide evidence of negligence, motive, and 

intent such that an accumulation of the evidence and appropriate inferences supports 

the existence of actual malice.” Bose Corp. v. Consumers Union, 692 F.2d 189, 196 

(1st Cir. 1982) (citations omitted). JA1252-68. 

The record contains at least five types of circumstantial evidence supporting 

a finding of actual malice: (a) adherence to a preconceived narrative, (b) purposeful 

avoidance of the truth, (c) knowing reliance on unreliable and biased witnesses, (d) 

motive and bias, (e) failure to adhere to proper investigatory practices, and (f) refusal 

to retract or correct. This evidence was presented in Plaintiffs’ Superior Court filings 

and is summarized briefly in Sections 3a-f below.  
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a. Adherence to a Preconceived Narrative.  
 

“[E]vidence that a defendant conceived a story line in advance of an 

investigation and then consciously set out to make the evidence conform to the 

preconceived story is evidence of actual malice, and may often prove to be quite 

powerful evidence.” Harris v. City of Seattle, 152 F. App’x 565, 568 (9th Cir. 2005) 

(quoting Rodney A. Smolla, 1 Law of Defamation § 3.71 (2d ed.).)   

Plaintiffs presented abundant evidence from which a jury could reasonably 

infer “by cumulation and by appropriate inferences” (Airlie Found., Inc., 337 F. 

Supp. at 429) that Hoffman adhered to a preconceived narrative which assumed 

Plaintiffs’ culpability and, as Section (b) below shows, purposefully avoided 

evidence that contradicted that narrative. JA1253-57. 

Evidence presented to the trial court included but was not limited to the 

following. A jury is entitled to assess the evidence’s cumulative weight. 

• Hoffman’s claim that Plaintiffs spent years colluding was adopted primarily 

from their long-time critics on whom he relied heavily, and who were 

determined to bring about their prosecution. (See section c below.) 

• Affidavit testimony from twenty-seven witnesses interviewed by Hoffman’s 

team provided credible and convincing evidence that Hoffman distorted, 
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omitted information from, or otherwise misrepresented their interviews.5 

Twenty witness testified that he appeared intent on proving a preconceived 

story and deliberately avoided any contrary information. JA1455-1767.6 

b. Purposeful Avoidance of the Truth. 
 

Purposeful avoidance of the truth also demonstrates actual malice. Harte-

Hanks Commc’ns, 491 U.S. at 692. The evidence of purposeful avoidance includes, 

among other instances: 

• When the Defendants interviewed Plaintiff Dunivin, they focused exclusively 

on an out-of-date interrogation policy which they later claimed allowed for 

abuses. Col. Dunivin told Defendants she needed DoD clearance to provide 

more information and, to get that clearance, she needed the questions the 

 
5 JA1456-57, ¶¶9,11; 1463 ¶¶4, 5, 7; 1464; ¶¶8, 9; 1465 ¶13; 1479, ¶¶13, 14; 1480-

81, ¶¶16 -23; 1482, ¶25; 1483, ¶¶30-33; 1491-92, ¶4; 1492, ¶6; 1492-93, ¶7; 1503, 

¶3;1507, ¶¶6,7; 1507, ¶7; 1507-8, ¶¶9-12; 1512, ¶¶ 8; 1512-13, ¶9;1515-16, ¶4; 

1516, ¶5; 1519-20, ¶¶4-7;1525, ¶9; 1542, ¶10; 1543, ¶¶14, 15; 1543, ¶15; 1557-58, 

¶4; 1558, ¶5; 1559, ¶8; 1560, ¶13; 1560-61, ¶14;1564, ¶7; 1656, ¶5; 1658, ¶¶12; 14; 

1659, ¶18; 1662-63, ¶¶4-6; 1667, ¶¶4-7; 1669, ¶15; 1686, ¶5; 1688-91, ¶¶4-9; 1694, 

¶¶7 8; 1698, ¶¶6, 7; 1710, ¶7; 1714-15, ¶¶5-9; 1716, ¶¶11 12; 1728, ¶¶ 5-7; 1731-

32, ¶4; 1732, ¶¶6, 7; 1733, ¶11; 1737, ¶¶6-7; 1738, ¶14; 1742, ¶¶6, 8; 1743 ¶11; 

1744, ¶¶13-14; 1751, ¶¶5, 6; 1758-59, ¶¶ 4-5. 
6 JA1466, ¶19; 1484, ¶37; 1491-92, ¶¶4-5; 1507, ¶7; 1512-13, ¶9; 1515-16, ¶4; 1525, 

¶9; 1543, ¶18; 1557-58, ¶4; 1560, ¶11; 1659, ¶19; 1663, ¶7; 1669-70, ¶17; 1691, 

¶10; 1698, ¶6; 1710, ¶6; 1717, ¶13; 1728, ¶5; 1732, ¶6; 1732-3, ¶8; 1743, ¶11; 1744, 

¶16; 1751, ¶6. 
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Defendants wished to explore. They never provided those questions. JA1258; 

1541, ¶7. 

• During her interview, Jennifer Bryson told Defendants about the changes to 

interrogation policies that banned abusive techniques. The Defendants 

deliberately avoided that information, which contradicted their predetermined 

conclusions. JA1258-59; 1507, ¶6. 

c.  Knowing Reliance on Unreliable and Biased Witnesses. 
 

Reliance on sources which a defendant knows or should know are biased or 

unreliable, or has obvious reasons to doubt, supports a finding of actual malice. St. 

Amant at 732. Hoffman relied heavily on a few biased and unreliable sources whose 

views largely aligned with the Report’s conclusions, while discounting or discarding 

the views of credible sources who testimony and evidence contradicted those 

conclusions. JA1254, fn 107; 1260. 

First, Hoffman’s story of Plaintiffs’ culpability for a multi-year collusion was 

adopted primarily from long-time critics of military psychologists. They publicly  

acknowledged they wanted Hoffman to demonstrate that Plaintiffs’ acts constituted 

an ongoing collusive venture that would defeat statute-of-limitations obstacles to 

criminal prosecution. JA1254. Nevertheless, he treated them as allies rather than as 

witnesses with an axe to grind. In contrast to his treatment of other interviewees, he 

promised Drs. Stephen Soldz and Nathaniel Raymond and other critics 
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confidentiality, set out to build their “trust,” and relied on them heavily for 

documents and information. JA1260-61, fns 133, 134. He advised APA to give them 

advance access to the Report. JA60-62. 

Moreover, beyond their commitment to proving Plaintiffs’ and APA’s 

culpability, Hoffman had other reasons for skepticism: Dr. Soldz had publicly 

claimed in an online interview that Plaintiff James had gotten his job partly because 

he was “black” even though “he doesn’t show up for work” and “can’t write an 

English sentence.” JA1260-61. Nevertheless, Hoffman largely allied himself with 

their view of the events he was investigating, rather than subjecting their views to 

the same skepticism with which he uniformly approached Plaintiffs’ statements.  

Second, Sidley and Hoffman also relied heavily on notes of PENS meetings 

taken by one of its members, Jean Maria Arrigo, even though they had been 

cautioned by PENS Task Force observer Dr. Barry Anton (APA’s 2015 President) 

that Dr. Arrigo and her notes were not reliable. JA1261-62; 1455, ¶11. 

Third, the Hoffman Report also relied heavily on information from Dr. Trudy 

Bond, without disclosing that her complaints against Plaintiff James before the ethics 

boards of two states and Guam and the United Nations had been unsuccessful. Dr. 

Bond used the Report to renew calls for action against all Plaintiffs. JA1261-62, fn 

139. 
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d. Motive to Defame Plaintiffs and Bias and Ill Will Against 
Them. 

 

Although evidence of motive to defame or bias and ill will is not enough in 

isolation to find actual malice, it may support such a finding. Harte-Hanks 

Comm’cns, Id. at 668; Palin v. N.Y. Times Co., 940 F.3d 804, 814 (2d Cir. 2019).  

The Report’s conclusions and their endorsement by the APA Board served the 

agendas of the Board, the critics who had sparked the investigation, and Hoffman 

himself. A jury is entitled to consider the accumulation of circumstantial evidence 

that Defendants had motives to defame Plaintiffs and, conversely, would have 

gained no benefit if the Report had not “convicted” them.  

First, the Report suited the Board by scapegoating the current and former 

Plaintiffs while deflecting blame for Board members’ own role in the events at 

issue—including the role of Dr. Kaslow, under whose leadership of the Special 

Committee the cost of the Hoffman investigation ballooned to over $4 million, five 

times the original estimate. JA280, 1222. 

Second, although Hoffman conceded that he had found no evidence of 

criminal activity, the Report repeatedly uses loaded terms drawn from RICO 

litigation and war-crimes prosecutions—“collude” or “collusion,” “joint venture” 

and “joint enterprise,” and “deliberate avoidance”—to refer to Plaintiffs’ purported 

conduct. JA1254, fn 107; 1264. As a former federal prosecutor, Hoffman knew the 

damaging connotations of this language. Yet, at a meeting with the APA Council, 
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Hoffman admitted that a term such as “behind-the-scenes communication”—normal 

in a large organization—would have been more accurate than “collusion.” JA1650, 

¶ 15, fn 1. 

Third, Plaintiffs provided evidence that could lead a jury to conclude that, in 

his conduct of the investigation and writing of the Report, Hoffman took on the role 

of a prosecutor making a case against targets whose guilt was assumed. Much of this 

cumulative evidence is described elsewhere in this Section (II-A). Most strikingly, 

Plaintiffs presented evidence that, before the Hoffman Report was presented to APA, 

Hoffman took steps to ensure that it would be front-page news by leaking it to James 

Risen, the New York Times reporter whose allegations had sparked the investigation. 

JA1225. As Hoffman has said with respect to previous investigations, “I use the 

media to fan the flames.” JA1717, ¶13. 

This circumstantial evidence provides ample basis for a jury to conclude that 

the Report was fatally infected by a motive to defame, bias, or ill will. 

e. Failure to Adhere to Proper Investigation Practices. 
 

A “departure from accepted standards” of professional conduct constitutes 

circumstantial evidence of actual malice. Harte-Hanks Commc’ns, 491 U.S. at 693; 

see also Church of Scientology Int’l v. Time Warner, Inc., 903 F. Supp. 637, 641 

(S.D.N.Y. 1995) (holding that “an extreme departure from standard investigative 
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techniques,” especially coupled with bias, can constitute evidence of “more than 

mere carelessness—rather as purposeful avoidance of the truth”). JA1265-66. 

Here, the investigation departed egregiously from professional standards in 

the following ways, among others:  

i. The investigation was overseen by a committee of the APA Board 

whose members had been intimately involved in the events the Report 

described and stood to benefit from a report that protected them by 

blaming Plaintiffs.7 JA1444-52; 1265-66. 

ii. Defendants failed to inform interviewees that they were potential 

targets—despite questions from interviewees about the investigation’s 

scope—as is required by a D.C. ethics opinion. They also advised 

interviewees that they should not retain counsel. JA1465, ¶15; 1478, 

¶ 9; 1540, ¶3; 1657, ¶8.  

f.  Defendants’ Repeated Refusal to Retract or Correct Their 
Defamatory Statements Despite Additional Evidence of 
Their Falsity. 

Evidence of the Defendants’ steadfast refusal to correct or retract their 

defamatory statements is properly considered as bearing on the issue of actual 

 
7 See Holly J. Gregory (Sidley Austin LLP), Board-Driven Internal Investigations, 

Practical Law Journal (May 2016) (“The composition of the board committee should 

be independent of the company and the potential investigation targets and key 

witnesses…”) JA1265, fn 153. 
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malice. Weaver v. Lancaster Newspapers, Inc., 926 A.2d 899, 906 (Pa. 2007) (citing 

Herbert v. Lando, supra, 441 U.S. at 164, explaining that republications, retractions, 

and refusals to retract are subsequent acts used to demonstrate a previous state of 

mind). The Order incorrectly asserts that this refusal is irrelevant because 

Defendants had no duty to correct false statements. JA2219. 

The evidence that the Report’s defamatory statements are false was 

summarized in the Statement of Facts above and at more length in the filings in 

Superior Court. Despite that evidence, Defendants have taken no effective steps to 

correct the Report. JA1267-69.  

C. The Trial Court Impermissibly Usurped the Role of the Jury by 

Deciding Triable Issues of Fact and Making Inferences Against 

Plaintiffs.  

1. The Trial Court Failed to Consider Evidence at the Core of 

Plaintiffs’ Case. 

 

The Order states that the “foundation” for Plaintiffs’ contention that their 

evidence demonstrates Defendants’ actual malice consists of 34 affidavits (and one 

memorandum in lieu of an affidavit) contained in an exhibit to Plaintiffs’ 

Consolidated Opposition to Defendants’ first Anti-SLAPP Motions. JA2214-15. 

That statement is, at best, incomplete. The evidentiary foundation includes the many 

affidavits and evidence listed in two other exhibits to Plaintiffs’ Opposition that the 

Order ignores: Exhibits A (JA1301-62) and B (JA1444-52). Most notably, as 

described in Section II-B above, it includes, among much other evidence: 
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• Governmental documents showing that military interrogation policies at the 

time of the PENS Task Force meetings were specific in their prohibitions of 

abusive techniques. JA1302-1442. 

• APA business records contradicting the Report’s assertions that the review of 

ethics complaints against military psychologists was designed to protect them. 

JA1444-52. 

2.  The Trial Court Repeatedly Committed Reversible Error by 

Weighing the Parties’ Evidence, Judging Credibility, and 

Failing to Give Plaintiffs the Benefit of Reasonable Inferences. 

 

The trial court’s discussion of the limited evidence it considered reflects the 

same reversible errors committed over and over: It improperly weighs and assesses 

the parties’ evidence. It fails to give Plaintiffs the benefit of every reasonable 

inference and, in fact, resolves all inferences against Plaintiffs. And it improperly 

judges the credibility of Plaintiffs’ witnesses who provided affidavits. In effect, as 

the Order reviews the evidence, it argues the case for the Defendants.  

Specifically: 

1. With respect to government reports in Defendants’ possession that 

contradicted the Report’s conclusions, the court stated Plaintiffs failed to explain 

whether the reports relied on the same information and focused on the same issues 

as the Hoffman Report. JA1241-45; 1250-51; 2215. (In fact, some explanation had 

already been provided (see, e.g., JA 1241-42; 1250-51), and more could have been 
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provided if the court had asked Plaintiffs’ counsel during its hearing.) But whether 

the governmental reports considered evidence similar to the Hoffman Report’s scope 

is a question of fact for a jury. “[T]he weight to be given to the various investigations 

and reports . . . is a question for the jury.” Mann, 150 A.3d at 1253-54. Moreover, a 

reasonable jury could consider the Report’s failure even to acknowledge the 

governmental reports’ conclusions relevant to a finding of actual malice.   

2. Although the Order acknowledges that “the Plaintiffs proffer 

declarations from multiple witnesses contending that information they provided 

was not included in the Report or disagreeing with how their declarations were 

portrayed,” it characterizes that evidence as showing only the omission of “a 

comment here or an opinion there.” JA2215-16. This entirely misses the point. The 

declarations demonstrate a pattern of omissions and mischaracterizations, and that 

pattern is not random. Like the pattern of documents in Sidley and Hoffman’s 

possession but omitted from the Report, it always favors the Report’s narrative of a 

collusive enterprise, never the Plaintiffs’. A jury could reasonably conclude that 

evidence of such a pattern supports a finding of actual malice.  

3. Plaintiffs’ Complaint alleged that Hoffman undertook the investigation 

with a preconceived narrative and purposefully avoided evidence that would 

contradict that narrative. The Order states: 

Again, this argument is rooted in declarations within attached affidavits 

that echo each other in tenor and vocabulary . . . (record citations 
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omitted) . . . Aside from these statements perhaps representing opinion 

testimony, it is not possible to tell from this record where along the 

investigative process involving some 150 witnesses these specific 

interviews took place, and what information investigators had received 

prior to the interview leading them to focus their inquiry.  

 

JA2216-17. 

The Order’s analysis fails on several grounds. First, the court impermissibly 

judges the credibility of the witnesses’ affidavits, as Mann explicitly warns against. 

Second, the affidavit evidence is not simply that at some point Defendants began to 

“focus their inquiry,” but that they focused on proving Plaintiffs’ culpability to the 

exclusion of all else. Third, the court offers no authority suggesting why these 

witnesses’ testimony, reporting their impressions of interviews they participated in 

and giving the reasons for those impressions, is not admissible lay testimony 

regarding their experience of the interviews.  

4. When the court turns to Plaintiffs’ evidence that the Defendants relied 

heavily on biased and unreliable witnesses, including Drs. Stephen Soldz, Nathaniel 

Raymond, Jean Maria Arrigo, and Trudy Bond, it states: “However, those four 

individuals were only a fraction of the approximately 150 witnesses interviewed and 

50,000 documents reviewed. The possibility that those witnesses were biased does 

not suffice to establish malice.” JA2218. Again, this misses the point. What matters 

is the extent of Hoffman’s reliance on these sources despite the evidence of their 

unreliability. JA1260-62. To merely observe that Defendants talked to many other 
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people is no response at all. Plaintiffs’ argument is qualitative, requiring the jury to 

assess the nature of Defendants’ reliance on these clearly biased witnesses.  

5. Next, the court addresses Plaintiffs’ evidence that many sources provided 

documents and testimony demonstrating the falsity the Report’s allegations, and yet 

Defendants refused to correct or retract any of those allegations. According to the 

trial court, Plaintiffs “fail to make the necessary connection” between Defendants’ 

failure to correct or retract and specific false defamatory statements. JA2219. The 

court also rules—citing no authority—that Defendants had no duty to retract or 

correct post-publication. Id. 

The first conclusion is simply wrong. In their briefing, Plaintiffs demonstrated 

a host of specific instances in which their counsel had demonstrated the falsity of 

specific allegations and Defendants failed to correct or retract. Each instance 

included specific references to the allegations disproven and the materials disproving 

them. The “necessary connection” was made repeatedly. JA1302-1442; 1241-45; 

1250-51. Moreover, at the heart of this defamation is not only the multitude of 

specific defamatory statements, but their use to construct an overarching false 

narrative about “collusion.” 

The second conclusion, that Defendants have no duty to retract or correct, is 

flatly wrong too. As noted above, steadfast refusal to retract is admissible evidence 

of actual malice. Tavoulareas v. Piro, 763 F.2d 1472, 1477 (D.C. Cir. 1985). See 
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also Restatement (Second) of Torts § 580A (1977) cmt. d (1977) (“Republication of 

a statement after the defendant has been notified that the plaintiff contends that it is 

false and defamatory may be treated as evidence of reckless disregard.”); Weaver, 

926 A.2d at 906 (citing Herbert v. Lando, 164 n. 12, (1979) and explaining that 

republications, retractions, and refusals to retract are subsequent acts used to 

demonstrate a previous state of mind). 

6. The trial court neglected to undertake the required analysis of Plaintiffs’ 

evidence for negligence, which is admissible in combination with other factors to 

demonstrate actual malice. Airlie Found., Inc. 337 F. Supp. at 429. At the February 

21, 2020, hearing, Plaintiffs’ counsel listed the factors which could be used in 

demonstrating negligence, citing a D.C. District Court case regarding an internal-

investigation report and a well-known legal treatise precisely on point. Pearce v. 

E.F. Hutton Grp., Inc., 664 F. Supp. 1490, 1510 (D.D.C. 1987) rev’d on other 

grounds, 828 F.2d 826 (D.C. Cir. 1987). JA1265, fn 151; 2116-17. But the trial court 

ignored Plaintiffs’ evidence and citations. Instead, it referred to negligence only in a 

footnote and, mistakenly, as relevant only if Plaintiffs were private figures, 

concluding that “Plaintiffs have failed to proffer evidence in this record that in 

publishing the Report the Defendants ‘fail[ed] to observe an ordinary degree of care 

in ascertaining the truth of an assertion before publishing it to others. Kendrick [v. 

Fox Television, 659 A.2d 814 (D.C. 1995)] at 822.’” JA2220, fn 10. (Kendrick, a 
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case relied on by Defendants (JA1844, fn 10), dealt with the ordinary standards of 

care applicable to media journalists, not the standard of care applicable to a report 

of an internal investigation.)  In fact, Plaintiffs proffered substantial evidence, and 

their Complaint alleged many facts, that a jury could reasonably find to demonstrate 

a failure to observe “an ordinary degree of care.”  

7.  Finally, the trial court cited a few emails exchanged among Col. Banks, 

Col. James, former Plaintiff Dr. Behnke, and others that were headed “Eyes Only,” 

“Your eyes only,” “Please delete after reading this,” and “Please review and 

destroy.” The trial court suggested that the emails’ headings were “curious[ ],” and 

that “it is safe to assume that investigators reviewed and considered the emails in 

reaching their conclusions.” JA2220. The court thus implicitly adopts the 

Defendants’ inferences of a collusive intent behind those emails.  

But the headings were not “curious.” Plaintiffs explained in their briefing that 

the headings were the result of Col. Banks’ status as an active military officer, which 

prohibited him from speaking publicly about governmental or military topics. 

JA1255-57. Three of the emails were copied to other people, including one to APA 

General Counsel Nathalie Gilfoyle. And, in fact, nothing was deleted. JA1569, ¶18. 

The trial court mentions none of these facts presented by Plaintiffs. By ignoring that 

proffered evidence and construing the evidence in the light least favorable to 

Plaintiffs, the trial court in effect took on the role of Defendants’ advocate.   
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III.  The Trial Court Erred in Finding the Defendants Established as a Matter 

of Law that They Did Not Republish the Hoffman Report.  

 

Republication is a question of fact generally determined by a jury. See, e.g., 

Eramo, 209 F. Supp. 3d at 879-80; Tavoulareas v. Piro, 759 F.2d 90, 136 (D.C. Cir. 

1985), vacated in part on other grounds on reh’g, Tavoulareas, 763 F.2d 1472, and 

on reh’g, Tavoulareas, 817 F.2d 762. To hold that there was no republication as a 

matter of law, therefore, a court would have to find that there are no material issues 

of fact which could lead a properly instructed jury to find a republication. Plaintiffs’ 

evidence demonstrates that, at a minimum, there are such issues. 

As the trial court’s Order acknowledges, JA2203, a statement on a website 

constitutes a republication if it “is directed to a new audience” or “is substantively 

altered or added to . . . .” Eramo, 209 F. Supp. 3d 862.  

On August 21, 2018, almost three years after the initial publication of the 

revised Hoffman Report, APA’s General Counsel sent an email to members of the 

APA Council, its governing body, and other APA members that was devoted solely 

to accessing the Revised Report and related documents on the APA website. As 

Plaintiffs’ affidavit evidence demonstrates, the August 21, 2018, email reached 

Council members and others who would not have received the communications that 

accompanied the initial publishing of the Report. JA1814-25. 

As to the alternative prong of the Eramo analysis, courts have uniformly held 

that “where substantive material is added to a website, and that material is related to 
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defamatory material that is already posted, a republication has occurred.” This 

principle holds even when there is no change to the location of the original material. 

Davis v. Mitan (In re Davis), 347 B.R. 607, 612 (W.D. Ky. 2006) (holding addition 

of “update” section below original article constituted republication of article); Larue 

v. Brown, 333 P.3d 767, 773 (Ariz. Ct. App. 2014) (holding addition of “updates” to 

articles constitutes republication of original articles).  

As Defendants conceded below, only where modifications to a website are 

“mere technical changes . . . such as changing the way an item of information is 

accessed,” or are otherwise “unrelated” to the defamatory content, can there be no 

republication. Davis, 347 B.R. at 612. JA978, 1044. 

For a republication to have occurred, the additional substantive material need 

not continue or expand upon the original defamation. In Eramo, an online magazine 

published a defamatory article about a college dean’s treatment of an alleged rape 

on campus. An investigation demonstrated that the accuser’s story could not be 

corroborated. A year after the article was first published, the magazine issued a 

statement, appended to the online article and on a separate URL, which 

acknowledged discrepancies in the accuser’s accounts. The magazine argued that it 

could not be held liable for a republication since the statement was a retraction of 

the original defamatory statements. The court rejected this argument, holding that “a 
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reasonable jury could determine that the subsequent Editor’s Note ‘effectively 

retracted’” only a portion of the original article. Eramo, 209 F. Supp. 3d at 880. 

Here, the new documents that accompanied the Revised Report were not a 

retraction of any part of the Report; they were only documents from APA members 

criticizing the Report. JA313-15, ¶¶295-305; 1799. A jury could reasonably find that 

affirmatively directing readers to the Report in the face of those documents without 

retracting any part of it constituted a republication.  

In concluding that there was no republication, the trial court failed to 

acknowledge any of the case law holding that adding related statements to a 

defamatory statement constitutes republication. In finding that “there is no evidence 

that Defendant APA intended to, or actually did, reach a new audience,” the court 

disregarded the testimony of the Newman and Harvey Affidavits that stated that the 

Report did reach a new audience. JA1791-1803; 1814-1825. And, in emphasizing 

that the Revised Report and the new related documents were each accessed through 

a link from the same webpage, rather than actually appearing on the same webpage, 

the trial court failed to recognize the difference between print and internet media. As 

courts in the District of Columbia and elsewhere have repeatedly held, when a person 

posts a hyperlink to a document on a webpage, he incorporates the document into 

that webpage and publishes it on that webpage for purposes of defamation law. See, 

e.g., Boley v. Atl. Monthly Grp., 950 F. Supp. 2d 249, 262 (D.D.C. 2013). Moreover, 
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the email providing instructions for accessing the Report explicitly referred to links 

from the same webpage to both the Report and the related documents. JA2213. 

In these instances, the trial court again impermissibly weighed and assessed 

evidence, in addition to ignoring Plaintiffs’ affidavit evidence. This usurping of the 

jury’s role in regard to this issue is especially problematic because the “‘question of 

whether Internet republication has occurred is highly factual . . . .’” Diamond Ranch 

Acad., Inc. v. Filer, No. 2:14-CV-751-TC, 2016 U.S. Dist. LEXIS 19210, at *31 (D. 

Utah Feb. 17, 2016) (citation omitted; emphasis in original).  

IV.  The Anti-SLAPP Act Is Void: It Creates Procedures Governing the D.C. 

Superior Court that Violate the Congressional Mandate that the D.C. 

Court of Appeals Approve Any Rules Modifying the Federal Rules of Civil 

Procedure.  

 

Under U.S. Const. art. I, § 8, Congress has the exclusive power legislate for 

the District of Columbia. Under the 1973 Home Rule Act, while Congress delegated 

to the D.C. government certain powers to legislate local concerns, Congress retained 

ultimate legislative authority and kept control of the District of Columbia courts. 

The D.C. Council has “no authority” to “[e]nact any act, resolution, or rule with 

respect to any provision of Title 11 (relating to organization and jurisdiction of the 

District of Columbia courts).” D.C. Code § 1-206.02(a)(4). 

Title 11 provides that the D.C. Superior Court: 

. . . shall conduct its business according to the Federal Rules of Civil 

Procedure . . . unless it prescribes or adopts rules which modify those 

Rules. Rules which modify the Federal Rules shall be submitted for the 
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approval of the District of Columbia Court of Appeals, and they shall 

not take effect until approved by that court. 

 

Id. § 11-946. 

 

Consequently, the Anti-SLAPP Act is invalid if (1) it is an act “with respect 

to any provision of Title 11,” or (2) if it “modif[ies]” the Rules of the Superior Court, 

which are drawn directly from the FRCP, in ways that have not been approved by 

the D.C. Court of Appeals. 

The Anti-SLAPP Act is invalid under both tests.  

1. The Act is one “with respect to any provision of Title 11.” Title 11 

addresses “a wide range of topics, including . . . the procedural rules used by the 

Superior Court and the [Court of Appeals].” Woodroof v. Cunningham, 147 A.3d 

777, 783 (D.C. 2016). The Act intrudes on Title 11 by erecting an entirely separate 

procedural mechanism for certain defendants that blocks most if not all discovery, 

permits a quick dismissal unavailable under the FRCP, and potentially shifts the 

burden of defendants’ attorneys’ fees to plaintiffs.  

Below, Defendants argued incorrectly that the language “any provision of 

Title 11” in D.C. Code § 1-206.02(a)(4) is limited by a parenthetical that repeats 

Title 11’s overall title—“any provision of Title 11 (relating to organization and 

jurisdiction of the District of Columbia courts).” But the law is unanimously to the 

contrary. E.g., United States v. Harrell, 637 F.3d 1008, 1012 (9th Cir. 2011) 
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(parentheticals aid a section’s identification rather than limiting its application); 

United States v. Monjaras-Castaneda, 190 F.3d 326, 330 (5th Cir. 1999) (same).  

2. The Act intrudes more specifically on D.C. Code § 11-946 Title 11 by 

imposing rules on the Superior Court that modify the Federal Rules but have not 

been approved by the D.C. Court of Appeals. Compare D.C. Code § 16-5502 (Anti-

SLAPP Act “special motion to dismiss”) to Super. Ct. Civ. R. 56 (burden on moving 

party, no provision that filing of motion halts most discovery or that non-movant 

must pay the costs of discovery necessary to oppose the motion, and no prima facie 

entitlement to attorneys’ fees). The Senate report on what became Section 11-946 of 

the Code clearly expresses Congress’ intent that such modifications must be 

approved by the D.C. Court of Appeals before they take effect: 

The new section 11-946 requires the Superior Court to conduct its 

business according to the Federal rules unless the court affirmatively 

prescribes modifications thereof. All modifications are to be approved 

before taking effect by the District of Columbia Court of Appeals. 

 

S. Rep. No. 405, 91st Cong., 1st Sess. 21, 24 (1969), quoted in Varela v. Hi-Lo 

Powered Stirrups, 424 A.2d 61, 64 (D.C. 1980) (emphasis added by Varela).8  

 
8 Even the legislative history of the D.C. Anti-SLAPP Act itself supports the 

conclusion that the Act is, at least in part, procedural and therefore contrary to D.C. 

Code § 11-946. The Council Committee Report on the Act describes it as adding 

provisions to the Code “to provide an expeditious process” for litigating SLAPPs. 

D.C. Council, Committee on Public Safety & the Judiciary, Committee Report (Nov. 

18, 2010). The preamble to the Act states that its purpose is “to provide a special 

motion for quick and efficient dismissal” and “to provide a motion to quash”—

procedural mechanisms. 58 D.C. Reg. 741 (Jan. 28, 2011). 
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No court has disputed that the Anti-SLAPP Act creates procedures that govern 

the work of the Superior Courts and that modify the procedures established by the 

Federal rules. As this court noted in Mann, the Act creates a “burden-shifting 

procedure” that applies to special motions to dismiss. Mann, 150 A.3d at 1232. The 

court recognized that, collectively, the procedures set forth in the Act “significantly 

advantage the defendant” in comparison to “the procedures usually available in civil 

litigation.” Id. at 1237. Earlier, the court recognized that the Anti-SLAPP Act is “a 

procedural mechanism that allows a named defendant to quickly and equitably end 

a meritless suit.” Doe No. 1, 91 A.3d at 1036 (emphasis added). 

The U.S. Court of Appeals for the D.C. Circuit has agreed. In an opinion by 

then-Judge Brett Kavanaugh, the court quoted the language from Doe calling the Act 

a “procedural mechanism.” Abbas v. Foreign Policy Grp., L.L.C., 783 F.3d 1328, 

1335 (D.C. Cir. 2015). The D.C. District Court has repeatedly agreed since Mann. 

See, e.g., Libre by Nexus v. BuzzFeed, Inc., 311 F. Supp. 3d 149, 160 (D.D.C. 2018); 

Fairbanks v. Roller, 314 F. Supp. 3d 85, 94-95 (D.D.C. 2018). 

Courts in nearly every Circuit have agreed that anti-SLAPP acts set up 

procedural mechanisms.9 

 
9E.g., La Liberte v. Reid, 966 F.3d 79 (2d Cir. 2020); Gilead Scis., Inc. v. Abbott 

Lab'ys, Inc., No. 13-2034-GMS, 2015 WL 1191129, at *6 (D. Del. Mar. 13, 2015); 

ABLV Bank, AS v. Ctr. For Advanced Def. Stud. Inc., No. 14-cv-1118, 2015 WL 

12517012, at *3 (E.D. Va. Apr. 21, 2015); Klocke v. Watson, 936 F.3d 240, 245-46 
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In holding that the Anti-SLAPP Act was not contrary to the Home Rule Act, 

the trial court relied primarily on two reasons, both mistaken.  

First, the court wrote that a Home Rule Act challenge requires that the movant 

“demonstrate an actual conflict between the law and the terms of Title 11 . . . .” 

JA2048; Order at 6, citing Hessey v. Burden, 584 A.2d 1, 7 (D.C. 1990). 

The “actual conflict” test is contrary to the plain language of D.C. Code § 1-

206.02(a)(4), which bars any act “with respect to any provision of” the wide-ranging 

Title 11, and D.C. Code § 11-946, which bars “modif[ying]” the Superior Court rules 

without this court’s approval. To run afoul of these prohibitions, the Act need not 

relate solely to the courts’ jurisdiction or organization, as explained above, and need 

not conflict with, rather than modifying, Title 11’s terms.10 

 

(5th Cir. 2019); Lampo Grp., L.L.C. v. Paffrath, NO. 3:18-cv-01402, 2019 WL 

3305143, at *3 (M.D. Tenn. July 23, 2019); Intercon Sols., Inc. v. Basel Action 

Network, 791 F.3d 729, 732 (7th Cir. 2015); Unity Healthcare, Inc. v. Cty. of 

Hennepin, 308 F.R.D. 537, 542 (D.Minn. 2015); Planned Parenthood Fed’n of Am. 

v. Ctr. for Med. Progress, 890 F.3d 828, 833-34 (9th Cir. 2018); Los Lobos 

Renewable Power, L.L.C. v. AmeriCulture, Inc., 885 F.3d 659, 673 (10th Cir. 2018); 

Carbone v. CNN, Inc., 910 F.3d 1345, 1355 (11th Cir. 2018).   
10 In fact, however, the Act does so conflict, because it requires a court to consider 

the legal sufficiency of the evidence presented before discovery. As the U.S. Court 

of Appeals for the D.C. Circuit has held: “unlike the D.C. Anti–SLAPP Act, the 

Federal Rules do not require a Plaintiff to show a likelihood of success on the merits 

in order to avoid pre-trial dismissal. Under Shady Grove [Shady Grove Orthopedic 

Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393 (2010)], therefore, we may not apply 

the D.C. Anti–SLAPP Act’s special motion to dismiss provision.” Abbas, 783 F.3d 

at 1334. See also Fairbanks v. Roller, 314 F. Supp. 3d 85, 94 (D.D.C. 2018) (“But 

like a mirror, the anti-SLAPP statute reverses the image that it reflects: . . . the statute 
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Nor is Hessey v. Burden to the contrary. The language quoted by the trial court 

appears nowhere in Hessey. It is a characterization of Hessey from Umana v. Swidler 

& Berlin, Chtd., 669 A.2d 717, 723-24 n.15 (D.C. 1995). Hessey addresses a statute 

relating to who may appeal from a tax assessment. Hessey, 584 A.2d at 7. Umana 

relates to the appealability of an arbitration order which failed to dispose of all 

parties or claims (and concluded that the order would violate the Home Rule Act). 

Umana, 669 A.2d at 723-24. Neither suggests that only acts which directly change 

the courts’ jurisdiction run afoul of D.C. Code § 1-206(a)(4). 

Nor does Price v. D.C. Bd. of Ethics & Gov’t Accountability, 212 A.3d 841 

(D.C. 2019), also cited by the trial court, support the court’s holding. Price involved 

an amendment to the contested-case requirement of the D.C. Administrative 

Procedure Act. The Price court pointed out that there was no provision in Title 11 

relating to the contested case requirement—the relevant provision was found in Title 

2. Therefore, the D.C. Council had not attempted to amend Title 11, which it was 

precluded from doing. Id. at 845. Besides, the court noted, the Home Rule Act itself 

provided that this Court could review decisions of agencies “to the extent provided 

by law”—that extent being exactly what the challenged statute, the Administrative 

Procedure Act, addressed. Id. 

 

differs from Rule 56 by requiring the plaintiff to show a likelihood of success on the 

merits instead of placing the burden on the defendant.”) 
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Second, the trial court points to a statement in the legislative history of the 

Anti-SLAPP Act commenting that the Act created “substantive rights.” JA2199. The 

court asserted that this court “approved this position” in Mann. Id. 

This argument fails for two reasons.  

First, it is simply irrelevant whether the Act was intended to or did in fact 

create substantive rights because, even if that were the case, it also created new 

procedures in violation of Title 11. D.C. Code § 1-206(a)(4) does not say that the 

Council is merely barred from enacting legislation which “relates to” only Title 11 

and nothing else. Nor does D.C. Code § 11-946 suggest that the Council may modify 

Superior Court rules so long as the challenged Act addresses other issues too.  

Second, neither the trial court nor the Defendants have persuasively explained 

what the “substantive right” supposedly is. The Defendants suggest that it is the right 

to free oneself of meritless litigation if a defendant asserts that it is advocating on 

issues of public interest. JA1163-64. But all defendants have that right to avoid 

meritless suits in all cases. It is what Rule 12 motions to dismiss and Rule 56 motions 

for summary judgment are for.  

Nor did Mann “approve” the notion that the Act created substantive rights. 

The passage cited by the trial court merely notes in passing that the Council claimed 

that the Act created “substantive rights”—the court did not endorse that idea. Mann 

involved the issues of whether interlocutory orders under the Anti-SLAPP Act were 
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immediately appealable and the standard for applying the Act’s “likely to succeed” 

merits standard. The court was never asked to determine whether the Act was 

entirely substantive or procedural, nor whether it violated the Home Rule Act.  

In addition to its two primary reasons, the trial court also found that the Act 

did not modify the Superior Court Rules in violation of D.C. Code § 11-946, citing 

this court’s comment in Mann that the Act was not “redundant relative to the rules 

of civil procedure.” JA2250; Order at 8, citing Mann, 150 A. 3d at 1238. This 

misread Mann. The passage it cites simply states that the usual procedural 

mechanisms for disposing of meritless litigation—Rules 12 and 56—are also 

available to a SLAPP defendant, even after filing a special motion to dismiss. 

Finally, the trial court comments that the Anti-SLAPP Act must trump any 

inconsistent Superior Court rule anyway. JA2200. The court is mistaken. The Anti-

SLAPP Act doesn’t fall because it is inconsistent with Rules 12 and 56 (although it 

is); it falls because it is an Act which “relates to” Title 11 (D.C. Code § 1-

206.02(a)(4)) and because it creates a separate procedural mechanism that modifies 

the Superior Court Rules (id. § 11-946) without having been approved by this Court. 

The Anti-SLAPP Act violates the Home Rule Act. It is void. The Act must be 

struck down and the trial court’s judgment and order reversed. 
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V.  The Anti-SLAPP Act Is Unconstitutional, Both Facially and As Applied. 

 

In Mann, this Court defined a SLAPP as “an action ‘filed by one side of a 

political or public policy debate aimed to punish or prevent the expression of 

opposing points of view.’” Mann, 150 A. 3d at 1226 (quoting from Council of the 

District of Columbia, Report of the Committee on Public Safety and the Judiciary 

on Bill 18-893, at 1 (Nov. 18, 2010)). But the D.C Anti-SLAPP Act does not require 

a showing that a suit intends to punish or prevent expression before it imposes its 

onerous procedural burdens—a showing that courts in many states have held to be 

necessary if an anti-SLAPP statute is to pass constitutional muster.11 Thus, these 

burdens fall on plaintiffs who have solid grounds for suing to redress harm to their 

reputations and livelihoods, not only on those whose goal “‘is not to win the lawsuit 

but to punish the opponent and intimidate them into silence.’” Id. This failure to limit 

the Act’s scope to actual SLAPPs renders it unconstitutional, both facially and as 

applied, because it impermissibly burdens citizens’ First Amendment right to 

effective access to the courts to seek redress for real harms. 

The First Amendment protects, among other rights, the right to petition the 

government for redress of grievances. The right of petition includes the right of 

 
11 Including in Illinois, where Hoffman is licensed to practice law. See, e.g., 

Sandholm v. Kuecker, 356 Ill. Dec. 733, 745 (Ill. 2012) (“In deciding whether a 

lawsuit should be dismissed pursuant to the Act, a court must first determine whether 

the suit is the type of suit the Act was intended to address.”) 
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meaningful access to the courts. Borough of Duryea v. Guarnieri, 564 U.S. 379, 387 

(2011) (“This Court’s precedents confirm that the Petition Clause protects the right 

of individuals to appeal to courts and other forums established by the government 

for resolution of legal disputes. ‘[T]he right of access to courts for redress of wrongs 

is an aspect of the First Amendment right to petition the government. (citations 

omitted)’”); Stuart v. Walker, 143 A.3d 761, 767 (D.C. 2016). American and English 

common law have recognized the centrality of that right for centuries.   

Any significant impairment of First Amendment rights must survive “exacting 

scrutiny.” Elrod, 427 U.S. at 362. This scrutiny is required even if any deterrent 

effect arises not from direct government action, but “indirectly as an unintended but 

inevitable result of the government’s conduct.” Id. And the scrutiny is critical when 

the impairment blocks a defamation-plaintiff’s only means of redress: 

The right of a man to the protection of his own reputation from 

unjustified invasion and wrongful hurt reflects no more than our basic 

concept of the essential dignity and worth of every human being—a 

concept at the root of any decent system of ordered liberty. . . . 

[I]mperfect though it is, an action for damages is the only hope for 

vindication or redress the law gives to a man whose reputation has been 

falsely dishonored. 

Rosenblatt, 383 U.S. at 92-93 (Stewart, J., concurring) 

A. The Anti-SLAPP Act Is Facially Unconstitutional. 

 

The trial court found that to show that the Anti-SLAPP Act is facially 

unconstitutional, Plaintiffs were required to show that “‘the law is unconstitutional 
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in all its applications,’” JA2051, quoting Plummer v. United States, 983 A.2d 323, 

338 (D.C. 2009). In the First Amendment context, however, the courts recognize a 

second type of facial challenge where a statute is overbroad if “‘a substantial 

number’ of its applications are unconstitutional, ‘“judged in relation to the statute’s 

plainly legitimate sweep.’” United States v. Stevens, 559 U.S. 460, 473 (2010) 

(citations omitted); Sandvig v. Sessions, 315 F. Supp. 3d 1, 28 (D.D.C. 2018). The 

Act’s application to well-founded suits to redress real harm, often filed by 

individuals with limited resources against well-funded defendants, constitutes just 

such overbreadth. In the 28 cases Appellants have located in which the D.C. Act has 

been invoked, the Act has not been used to protect individual citizens or community 

organizations advocating against deep-pocketed opponents about issues of public 

interest, the circumstance it was intended to address. Instead, the Act has been 

deployed by mostly large institutional defendants in contract, employment, fraud, 

negligence, conspiracy, and defamation suits.  

The trial court brushed aside “exacting scrutiny,” citing Nat’l Ass’n for the 

Advancement of Multijurisdiction Practice v. Roberts, 180 F. Supp. 3d 46, 63 

(D.D.C. 2015) for the proposition that the right to petition involves nothing more 

than the right to file a lawsuit. The case does not support that proposition. In Roberts, 

the court rejected the notion that attorney licensure laws invaded the right of petition 

because they implicitly assumed that unlicensed attorneys would file nothing but 
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sham petitions. Nothing in Roberts suggests that the right to petition involves only 

the right to file a lawsuit. 

Nor could it have suggested such a thing. The right of access to the courts is 

necessarily a right of meaningful access. See Prof’l Real Estate Invs., Inc. v. 

Columbia Pictures Indus., 508 U.S. 49, 58 (1993) (explaining that the sham 

exception to the Noerr-Pennington doctrine is driven by the need to protect the right 

of “meaningful access” to adjudicatory tribunals). To hold that the right of access is 

fully satisfied by merely allowing a disfavored plaintiff to file a complaint is to 

entirely obliterate the doctrinal distinction between substantially burdening a 

fundamental constitutional right and totally abrogating it.  

Under Elrod, the party defending a statute’s constitutionality must 

demonstrate that, even when it advances a paramount interest of vital importance, it 

does so using the least burdensome means available. Elrod, 427 U.S. at 363. The 

D.C. Anti-SLAPP Act fails that test for three reasons:   

First, as this suit demonstrates, it does not guard only against suits designed 

to “punish or prevent the expression of opposing points of view.” Mann, 150 A. 3d 

at 1226. This court has held that defendants need not prove plaintiffs’ improper 

motivation to invoke the Act. Doe v. Burke, 133 A.3d 569, 574-76 (D.C. 2016). It is 

the lack of this element that renders the Act a blunt—and facially unconstitutional—

instrument for wealthy defendants to use against plaintiffs they have injured.   
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To avoid an imbalance of constitutional protections, other states have adopted 

anti-SLAPP procedures that more effectively “recognize and protect both the 

defendant’s actions that might constitute an exercise of his First Amendment right 

to petition . . . and the plaintiff’s . . . right of access to the courts to seek redress . . . 

.” Gaudette v. Davis, 160 A.3d 1190, 1195 (Me. 2017). These more constitutionally 

viable approaches are analogous to the approach adopted by the U.S. Supreme Court 

in a string of cases developing the Noerr-Pennington doctrine for determining 

whether a suit is a sham. E.R. Presidents Conf. v. Noerr Motor Freight, Inc., 365 

U.S. 127 (1961); United Mine Workers v. Pennington, 381 U.S. 657, 670 (1965). 

While that approach arose in the context of antitrust litigation, it has been applied 

broadly to petitioning activity before the courts. See, e.g., CSMN Invs. v. Cordillera 

Metro. Dist., 956 F.3d 1276 (10th Cir. 2020). 

To test whether petitioning activity is a mere sham, Noerr-Pennington 

employs both objective and subjective prongs. As the Supreme Court later 

explained, if a claim is to be deemed a sham it must first be shown that it is 

“objectively baseless in the sense that no reasonable litigant could realistically 

expect success on the merits.” Prof’l Real Estate Invs., Inc., 508 U.S. at 60. Even if 

a court finds a claim to be objectively baseless, it must still examine a plaintiff’s 

subjective motivation: Is the claim “an attempt to interfere directly with the business 

relationships of a competitor . . . .” Prof’l Real Estate Invs., Inc., 508 U.S. at 60-61, 
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citing Noerr at 144 (emphasis in original).  

By establishing mechanisms analogous to the Noerr-Pennington approach, 

other states protect a plaintiff’s right to petition for non-SLAPP claims (as well as 

the defendant’s speech rights) by ensuring that anti-SLAPP laws are applied only to 

SLAPPs.12 In contrast, the D.C. Act’s procedures are not reasonably designed to 

serve the Act’s goal of protecting against SLAPPs. Instead, they swing a 

sledgehammer against legitimate as well as sham suits.  

In rejecting Plaintiffs’ facial challenge to the Act on the grounds that it 

provides for dismissal only of meritless suits, JA2052-53, the trial court engaged in 

circular reasoning. It assumed the Act burdens only “classic” SLAPPs, but never 

explained why that assumption—central to the Act’s constitutionality—is so. 

Second, the Act also fails the “least burdensome” test because, as drafted and 

interpreted by the courts, it does not limit its scope solely to acts “in furtherance of 

the right of advocacy on issues of public interest . . . .” D.C. Code § 16-5502(a). In 

this case, the trial court ruled that Defendants’ prima facie burden could be met by a 

document explicitly intended to report an investigation into facts, not to advocate, 

as long as the facts were of public interest. JA2205. That is a very low bar.  

 
12 Blanchard v. Steward Carney Hosp.,483 Mass. 200, 203-05 (Mass. 2019); 

Sandholm, 962 N.E.2d at 431 (Ill. 2012); see also Duracraft Corp. v. Holmes Prods. 

Corp., 691 N.E.2d 935, 940-41, 943 (1998); Gaudette, 160 A.3d at 1195 (Me. 2017); 

Jang v. Trs. of St. Johnsbury Acad., 331 F. Supp. 3d 312, 335 (D. Vt. 2018) 
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Third, if defendants meet their prima facie burden under the Act, then, 

whether plaintiffs’ suits are SLAPPs or not, they face “requirements and burdens . . 

. that significantly advantage the defendant.” Mann 150 A. 3d at 1237. If plaintiffs 

are granted discovery at all, they will be limited to only “targeted” and non-

burdensome discovery. They may have to reimburse defendants’ costs of responding 

to such discovery and, ultimately, if that barrier makes it impossible for them to 

assemble sufficient evidence to persuade the trial court, they may be saddled with 

the defendants’ attorneys’ fees. That result is potentially ruinous for plaintiffs who, 

as in this case, are private individuals with limited resources facing large, expensive 

law firms representing large organizations. Litigation is inherently uncertain. It 

defies common sense to suggest that risking potentially overwhelming costs will not 

discourage even legitimate claimants from seeking redress for serious wrongs.  

The Anti-SLAPP Act is unconstitutional on its face, violating the First 

Amendment right of meaningful access to the courts even for plaintiffs with 

legitimate claims—and, in fact, potentially dissuading plaintiffs with limited 

resources from accessing the courts at all. (Plaintiffs Motion to Declare the Anti-

SLAPP Act Unconstitutional (January 9, 2019) and Reply, December 13, 2019) 

  



67 

 

B. The Anti-SLAPP Act Is Unconstitutional as Applied. 

 

The Act is also unconstitutional as applied for two primary reasons.  

First, all three Plaintiffs filed affidavits below testifying that they filed suit to 

obtain compensation for the grievous injuries inflicted upon them by Defendants, 

not a desire to “punish the opponent and intimidate them into silence” and thus 

prevent them “from engaging in political or public policy debates.” Council of the 

District of Columbia, Report of Committee on Public Safety and the Judiciary on 

Bill 18-893 (Committee Report), p. 4 (Nov. 18, 2010). There is no contrary evidence 

in the record, nor could there be. Any suggestion that Plaintiffs could intimidate the 

wealthy institutions they have sued would be preposterous. Defendant Sidley Austin 

is one of the largest law firms in the world. In 2018, it had estimated income of $2.33 

billion.13 The APA boasts over 121,000 members and an income of $45 million.14 It 

is Plaintiffs, not Defendants, who have been substantially burdened by the Act’s 

operation: Their legal costs have been greatly increased and their case delayed by 

years—all in the face of uncontradicted evidence that this is not a SLAPP.  

Second, by severely limiting discovery in a case where evidence in 

Defendants’ possession was critical to address issues of malice, the Anti-SLAPP Act 

 
13 Profile, Sidley Austin LLP, law.com retrieved January 22, 2021, available at 
https://www.law.com/law-firm-profile/?id=274&name=Sidley 
14 American Psychological Association, Form 990, 2018, retrieved January 22, 

2021, available at: https://www.apa.org/pubs/info/reports/2018-form-990.pdf  

https://www.apa.org/pubs/info/reports/2018-form-990.pdf
https://www.law.com/law-firm-profile/?id=274&name=Sidley
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prevented Plaintiffs from presenting all evidence before the trial court, which then 

improperly weighed the limited evidence it considered to dismiss their suit. 

Although Plaintiffs demonstrated above that the trial court erred in ever 

reaching the question of actual malice, for a defamation plaintiff to show that the 

challenged statements were published with malice, he or she must demonstrate that 

the statements were (1) published notwithstanding the defendants’ subjective 

knowledge that they were false, or (2) published with reckless disregard for whether 

or not the statement was false. Mann, 150 A. 3d at 1252. Both halves of the actual 

malice test—subjective knowledge and reckless disregard—essentially come down 

to the same questions: “What did [the defendant] know and when did they know it?” 

and “What did they avoid learning because it would contradict their views?” 

Because this inquiry revolves around defendants’ state of mind, it is highly 

discovery-intensive, and plaintiffs have the right to rely on a broad range of 

circumstantial evidence. Harte-Hanks Commc’ns, 491 U.S. at 668. Defamation 

plaintiffs inevitably need substantial discovery from third parties about what 

defendants should have known, as well as from defendants themselves about they 

knew and what documents they had when they published the challenged statements.  

In this case, Plaintiffs filed two Rule 56(d) declarations detailing how the 

narrow discovery they requested would defeat Defendants’ motions. JA754-80; 838-

52. Plaintiffs were granted four interrogatory answers and a physical copy of a 
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computer hard drive. Of the 148 witness-interview notes they requested, they were 

granted only 18 (excluding their own interview statements). Those 18 were less 

useful than the other notes would have been because the 18 witnesses had already 

provided affidavits. In addition, after first granting the only three depositions 

Plaintiffs requested, the court then denied them sua sponte. JA1132-39. 

D.C. case law provides for only one standard for anti-SLAPP motions: a rule 

56 standard with a reverse burden on the non-moving party. Apparently relying on 

the 12(b)(6) standard erroneously advanced by Defendants’ counsel, the trial court 

stated that affidavits Plaintiffs wished to access through discovery were unnecessary 

because they would be cumulative of the Complaint. JA864-65; 883; 899. 

The Act’s application to this case denied Plaintiffs meaningful access to 

discovery important to their case, discovery to which the FRCP and the Rules of the 

Superior Court entitled them. As the Ninth Circuit has held, requiring a presentation 

of evidence without accompanying discovery improperly transforms an anti-SLAPP 

motion into a motion for summary judgment, without providing any of the 

procedural safeguards that have been firmly established by the FRCP. Planned 

Parenthood Fed’n of Am., 890 F.3d at 833-34. That result effectively allows a state 

anti-SLAPP rule to usurp Fed. Rul. Civ. Pr. 26 and 56. Plaintiffs’ entitlement to 

discovery under D.C. Sup. Ct. Rul. Civ. Pr. 26 is especially strong when, as here, a 

defendant’s state of mind is relevant to the issue of actual malice.  Palin, 940 F.3d at 
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812 (“courts are not free to bypass rules of procedure that are carefully calibrated to 

ensure fair process to both sides.”). 

The Anti-SLAPP Act as applied to this case is unconstitutional: It imposes 

impermissible obstacles to seeking redress for real grievances and has impermissibly 

restricted Plaintiffs’ ability to present their evidence fully before the trial judge 

weighed and assessed the limited evidence he permitted.  

CONCLUSION 

Appellants respectfully request that the decision of the trial court be reversed, 

and the D.C. Anti-SLAPP Act be declared void and unconstitutional.  

Respectfully submitted this 25th day of January 2021,  
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Synopsis
In a defamation action brought by a “public figure,” plaintiff
sought order compelling discovery. The United States District
Court for the Southern District of New York, 73 F.R.D. 387,
granted discovery motion, and defendants filed interlocutory
appeal. The Court of Appeals for the Second Circuit, 568
F.2d 974, remanded with directions, and petition for certiorari
was granted. The Supreme Court, Mr. Justice White, held
that where member of the press is alleged to have circulated
damaging falsehoods and is sued for injury to reputation
of a “public figure” plaintiff, who is required to prove
“actual malice,” First Amendment does not bar plaintiff from
inquiring into editorial process and state of mind of those
responsible for publication.


Reversed.


Mr. Justice Powell filed a concurring opinion.


Mr. Justice Brennan filed an opinion dissenting in part.


Mr. Justice Stewart and Mr. Justice Marshall filed separate
dissenting opinions.


**1637  *153  Syllabus*


Petitioner instituted a diversity action in Federal District
Court against the respondents, a television network and
two of its employees, and a magazine, alleging that a
program aired by the network and an article published by the


magazine defamed him. Petitioner conceded that because he
was a “public figure” the First and Fourteenth Amendments
precluded recovery absent proof that respondents had
published damaging falsehoods with “actual malice”—that is,
with knowledge that the statements were false or with reckless
disregard of whether they were false or not. See New York
Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686, and subsequent decisions of this Court. Preparing to
prove his case in light of these requirements, petitioner
deposed one of the network employees at length and sought
an order to compel answers to a variety of questions to which
response was refused on the ground that the First Amendment
protected against inquiry into the state of mind of those who
edit, produce, or publish, and into the editorial process. The
District Court ruled that the questions were relevant and
rejected the claim of constitutional privilege. A divided panel
of the Court of Appeals reversed, two judges concluding that
the First Amendment lent sufficient protection to the editorial
processes to protect the network employee from inquiry
about his thoughts, opinions, and conclusions with respect
to the material gathered by him and about his conversations
with his editorial colleagues. Held: When a member of the
press is alleged to have circulated damaging falsehoods and
is sued for injury to the plaintiff's reputation, there is no
privilege under the First Amendment's guarantees of freedom
of speech and freedom of the press barring the plaintiff from
inquiring into the editorial processes of those responsible
for the publication where the inquiry will produce evidence
material to the proof of a critical element of the plaintiff's
cause of action. Pp. 1640–1650.


(a) Contrary to the views of the Court of Appeals, according
an absolute privilege to the editorial process of a media
defendant in a libel case is not required, authorized, or
presaged by this Court's prior cases, and would substantially
enhance the burden of proving actual malice, contrary to the
expectations of  *154  New York Times Co. v. Sullivan, supra;
Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975,
18 L.Ed.2d 1094, and similar cases. New York Times and its
progeny do not suggest any First Amendment restriction on
the sources from which the plaintiff can obtain the necessary
evidence to prove the critical elements of his cause of action,
but, on the contrary, make it essential to proving liability that
the plaintiff focus on the defendant's conduct and state of
mind. It is also untenable to conclude from the prior cases
that although proof of the necessary state of mind can be in
the form of objective circumstances from which the ultimate
fact can be inferred, plaintiffs may not inquire directly from
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the defendants whether they knew or suspected that their
damaging publication was in error. Pp. 1640–1645.


(b) The case for modifying firmly established constitutional
doctrine by placing beyond the plaintiff's reach a range
of direct evidence relevant to proving knowing or reckless
falsehood by the publisher of an alleged libel, elements that
are critical to a plaintiff such as petitioner, is by no means
clear and convincing. The suggested privilege for the editorial
process would constitute a substantial interference with the
ability of a defamation plaintiff to establish the ingredients
of malice as required by New York Times, and furthermore
the outer boundaries of the suggested editorial privilege are
difficult to perceive. The important interests of petitioner and
other defamation plaintiffs at stake in opposing the creation
of the asserted privilege cannot be overridden on the ground
that requiring **1638  disclosure of editorial conversations
and of a reporter's conclusions about veracity of the material
he has gathered will have an intolerable chilling effect on
the editorial process and editorial decisionmaking. If the
claimed inhibition flows from the fear of damages liability for
publishing knowing or reckless falsehoods, those effects are
precisely those that have been held to be consistent with the
First Amendment. Pp. 1645–1649.


(c) Creating a constitutional privilege foreclosing direct
inquiry into the editorial process would not cure the press'
problem as to escalating costs and other burdens incident to
defamation litigation. Only complete immunity from liability
for defamation would effect this result, and this Court has
regularly found this to be an untenable construction of
the First Amendment. Furthermore, mushrooming litigation
costs, much of it due to pretrial discovery, are not peculiar to
the libel and slander area. Until and unless there are major
changes in the present Federal Rules of Civil Procedure,
reliance must be had on what in fact and in law are ample
powers of the district judge to prevent abuse. Pp. 1649–1650.


568 F.2d 974, reversed.


Attorneys and Law Firms


*155  Jonathan W. Lubell, New York City, for petitioner.


Floyd Abrams, New York City, for respondents.


Opinion


Mr. Justice WHITE delivered the opinion of the Court.


By virtue of the First and Fourteenth Amendments, neither
the Federal nor a State Government may make any law
“abridging the freedom of speech, or of the press . . . .”
The question here is whether those Amendments should be
construed to provide further protection for the press when
sued for defamation than has hitherto been recognized. More
specifically, we are urged to hold for the first time that
when a member of the press is alleged to have circulated
damaging falsehoods and is sued for injury to the plaintiff's
reputation, the plaintiff is barred from inquiring into the
editorial processes of those responsible for the publication,
even though the inquiry would produce evidence material to
the proof of a critical element of his cause of action.


I


Petitioner, Anthony Herbert, is a retired Army officer who
had extended wartime service in Vietnam and who received
*156  widespread media attention in 1969–1970 when he


accused his superior officers of covering up reports of
atrocities and other war crimes. Three years later, on February
4, 1973, respondent Columbia Broadcasting System, Inc.
(CBS), broadcast a report on petitioner and his accusations.
The program was produced and edited by respondent Barry
Lando and was narrated by respondent Mike Wallace. Lando
later published a related article in Atlantic Monthly magazine.
Herbert then sued Lando, Wallace, CBS, and Atlantic
Monthly for defamation in Federal District Court, basing
jurisdiction on diversity of citizenship. In his complaint,
Herbert alleged that the program and article falsely and
maliciously portrayed him as a liar and a person who had
made war-crimes charges to explain his relief from command,
and he requested substantial damages for injury to his
reputation and to the literary value of a book he had just
published recounting his experiences.
 Although his cause of action arose under New York State
defamation law, Herbert conceded that because he was
a “public figure” the First and Fourteenth Amendments
precluded recovery absent proof that respondents had
published a damaging falsehood “with ‘actual malice’—that
is, with knowledge that it was false or with reckless disregard
of whether it was false or not.” This was the holding of
New York Times Co. v. Sullivan, 376 U.S. 254, 280, 84
S.Ct. 710, 726, 11 L.Ed.2d 686 (1964), with respect to
alleged libels of public officials, **1639  and extended to
“public figures” by Curtis Publishing Co. v. Butts, 388 U.S.


130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967).1 Under this
rule, absent knowing falsehood, liability requires proof of
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reckless disregard for truth, that is, that the defendant “in fact
entertained serious doubts as to the truth of his publication.”
St. Amant v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323,
1325, 20 L.Ed.2d 262 (1968). Such “subjective awareness of
probable falsity,” Gertz v. Robert Welch, Inc., 418 U.S. 323,
335 n. 6, 94 S.Ct. 2997, 3004, 41 L.Ed.2d 789 (1974), may
be found if “there are obvious reasons to doubt *157  the
veracity of the informant or the accuracy of his reports.” St.
Amant v. Thompson, supra, 390 U.S., at 732, 88 S.Ct., at 1326.


In preparing to prove his case in light of these requirements,
Herbert deposed Lando at length and sought an order to
compel answers to a variety of questions to which response
was refused on the ground that the First Amendment
protected against inquiry into the state of mind of those who


edit, produce, or publish, and into the editorial process.2


Applying the standard of Fed.Rule Civ.Proc. 26(b), which
permits discovery of any matter “relevant to the subject
matter involved in the pending action” if it would either be
admissible in evidence or “appears reasonably calculated to
lead to the discovery of admissible evidence,” the District
Court ruled that because the defendant's state of mind was
of “central importance” to the issue of malice in the case, it
was obvious that the questions were relevant and “entirely
appropriate to Herbert's efforts to discover whether Lando had
any reason to doubt the veracity of certain of his sources,
or, equally significant, to prefer the veracity of one source
over another.” 73 F.R.D. 387, 395, 396 (S.D.N.Y.1977). The
District Court rejected the claim of constitutional privilege
because it found nothing in the First Amendment or the
relevant cases to permit or require it to increase the weight
of the injured plaintiff's  *158  already heavy burden of
proof by in effect creating barriers “behind which malicious
publication may go undetected and unpunished.” Id., at 394.
The case was then certified for an interlocutory appeal under
28 U.S.C. § 1292(b), and the Court of Appeals agreed to hear


the case.3


A divided panel reversed the District Court. 568 F.2d 974
(CA2 1977). Two judges, writing separate but overlapping
opinions, concluded that the First Amendment lent sufficient
protection to the editorial processes to protect Lando from
inquiry about his thoughts, opinions, and conclusions with
respect to the material gathered by him and about his
conversations with his editorial colleagues. The privilege not
to answer was held to be absolute. We granted certiorari
because of the importance of the issue involved. 435 U.S.
922, 98 S.Ct. 1483, 55 L.Ed.2d 515 (1978). We have


concluded that the Court of Appeals misconstrued the First
and Fourteenth Amendments and accordingly reverse its
judgment.


**1640  II


Civil and criminal liability for defamation was well
established in the common law when the First Amendment
was adopted, and there is no indication that the Framers
intended to abolish such liability. Until New York Times, the
prevailing jurisprudence was that “[l]ibelous utterances [are
not] within the area of constitutionally protected speech . . . .”
Beauharnais v. Illinois, 343 U.S. 250, 266, 72 S.Ct. 725, 735,
96 L.Ed. 919 (1952); see also Roth v. United States, 354
U.S. 476, 482–483, 77 S.Ct. 1304, 1307–1308, 1 L.Ed.2d
1498 (1957); Chaplinsky v. New Hampshire, 315 U.S. 568,
571–572, 62 S.Ct. 766, 769, 86 L.Ed. 1031 (1942); Near
v. Minnesota ex rel. Olson, 283 U.S. 697, 707–708, 51
S.Ct. 625, 628, 75 L.Ed. 1357 (1931). The accepted view
was that neither civil nor *159  liability for defamatory
publications abridges freedom of speech or freedom of the
press, and a majority of jurisdictions made publishers liable
civilly for their defamatory publications regardless of their


intent.4 New York Times and Butts effected major changes
in the standards applicable to civil libel actions. Under
these cases public officials and public figures who sue for
defamation must prove knowing or reckless falsehood in
order to establish liability. Later, in Gertz v. Robert Welch,
Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974),
the Court held that nonpublic figures must demonstrate some
fault on the defendant's part and, at least where knowing or
reckless untruth is not shown, some proof of actual injury
to the plaintiff before liability may be imposed and damages
awarded.
 These cases rested primarily on the conviction that the
common law of libel gave insufficient protection to the
First Amendment guarantees of freedom of speech and
freedom of press and that to avoid self-censorship it
was essential that liability for damages be conditioned on
the specified showing of culpable conduct by those who
publish damaging falsehood. *160  Given the required proof,
however, damages liability for defamation abridges neither
freedom of speech nor freedom of the press.


Nor did these cases suggest any First Amendment restriction
on the sources from which the plaintiff could obtain the
necessary evidence to prove the critical elements of his
cause of action. On the contrary, New York Times and its
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progeny made it essential to proving liability that the plaintiff
focus on the conduct and state of mind of the defendant.
To be liable, the alleged defamer of public officials or of
public figures must know or have reason to suspect that his
publication is false. In other cases proof of some kind of


fault, negligence perhaps,5 is essential to recovery. Inevitably,
unless liability is to be completely foreclosed, the thoughts
and editorial processes of the alleged defamer would be open
to examination.


It is also untenable to conclude from our cases that, although
proof of the necessary state of mind could be in the form
of objective circumstances from which the ultimate **1641
fact could be inferred, plaintiffs may not inquire directly from
the defendants whether they knew or had reason to suspect
that their damaging publication was in error. In Butts, for
example, it is evident from the record that the editorial process
had been subjected to close examination and that direct as well
as indirect evidence was relied on to prove that the defendant
magazine had acted with actual malice. The damages verdict
was sustained without any suggestion that plaintiff's proof had


trenched upon forbidden areas.6


*161  Reliance upon such state-of-mind evidence is by no
means a recent development arising from New York Times and
similar cases. Rather, it is deeply rooted in the common-law
rule, predating the First Amendment, that a showing of malice
on the part of the defendant permitted plaintiffs to *162


recover punitive or enhanced damages.7 In Butts, the Court
affirmed the substantial award of punitive damages which
in Georgia were conditioned upon a showing of “wanton or
reckless indifference or culpable negligence” or “ ‘ill will,
spite, **1642  hatred and an intent to injure . . . .’ ” 388 U.S.,
at 165–166, 87 S.Ct., at 1997. Neither Mr. Justice Harlan, id.,


at 156–162, 87 S.Ct., at 1997,8 nor Mr. Chief Justice Warren,
concurring,id., at 165–168, 87 S.Ct., at 1996–1998, raised any
question as to the propriety of having the award turn on such
a showing or as to the propriety of the underlying evidence,
*163  which plainly included direct evidence going to the


state of mind of the publisher and its responsible agents.9


Furthermore, long before New York Times was decided,
certain qualified privileges had developed to protect a
publisher from liability for libel unless the publication was


made with malice.10 Malice was defined in numerous ways,
but in general *164  depended upon a showing that the


defendant acted with improper motive.11 This showing in turn
hinged upon the intent or purpose with which the publication


was made, the belief of the defendant in the **1643  truth of
his statement, or upon the ill will which the defendant might


have borne toward the plaintiff.12


*165  Courts have traditionally admitted any direct or
indirect evidence relevant to the state of mind of the defendant
and necessary to defeat a conditional privilege or enhance


damages.13 The rules are applicable to the press and to other


defendants alike,14 and it is evident that the courts across
the country have long been accepting evidence going to
the editorial processes of the media without encountering


constitutional objections.15


*166  **1644  In the face of this history, old and new,
the Court of Appeals nevertheless declared that two of
this Court's cases had announced unequivocal protection for
the editorial process. *167  In each of these cases, Miami
Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94 S.Ct.
2831, 41 L.Ed.2d 730 (1974), and Columbia Broadcasting
System, Inc. v. Democratic National Committee, 412 U.S.
94, 93 S.Ct. 2080, 36 L.Ed.2d 772 (1973), we invalidated
governmental efforts to pre-empt editorial decision by
requiring the publication of specified material. In Columbia
Broadcasting System, it was the requirement that a television
network air paid political advertisements and inTornillo, a
newspaper's obligation to print a political candidate's reply to
press criticism. Insofar as the laws at issue in Tornillo and
Columbia Broadcasting System sought to control in advance
the content of the publication, they were deemed as invalid
as were prior efforts to enjoin *168  publication of specified


materials.16 But holdings that neither a State nor the Federal
Government may dictate what must or must not be printed
neither expressly nor impliedly suggest that the editorial
process is immune from any inquiry whatsoever.


It is incredible to believe that the Court in Columbia
Broadcasting System or in Tornillo silently effected a
substantial contraction of the rights preserved to defamation
plaintiffs in Sullivan, Butts, and like cases. Tornillo and Gertz
v. Robert Welch, Inc., were announced on the same day; and
although the Court's opinion in Gertz contained an overview
of recent developments in the relationship between the First
Amendment and the law of libel, there was no hint that a
companion case had narrowed the evidence available to a
defamation plaintiff. Quite the opposite inference **1645  is
to be drawn from the Gertz opinion, since it, like prior First
Amendment libel cases, recited without criticism the facts of
record indicating that the state of mind of the editor had been
placed at issue. Nor did the Gertz opinion, in requiring proof
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of some degree of fault on the part of the defendant editor
and in forbidding punitive damages absent at least reckless
disregard of truth or falsity, suggest that the First Amendment


also foreclosed direct inquiry into these critical elements.17


*169   In sum, contrary to the views of the Court of Appeals,
according an absolute privilege to the editorial process of a
media defendant in a libel case is not required, authorized,
or presaged by our prior cases, and would substantially
enhance the burden of proving actual malice, contrary to the
expectations of New York Times, Butts, and similar cases.


III


It is nevertheless urged by respondents that the balance
struck in New York Times should now be modified to provide
further protections for the press when sued for circulating
erroneous information damaging to individual reputation.
It is not uncommon or improper, of course, to suggest
the abandonment, modification, or refinement of existing
constitutional interpretation, and notable developments in
First Amendment jurisprudence have evolved from just such
submissions. But in the 15 years since New York Times, the
doctrine announced by that case, which represented a major
development and which was widely perceived as essentially
protective of press freedoms, has been repeatedly affirmed
as the appropriate First Amendment standard applicable in
libel actions brought by public officials and public figures.
Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975,
18 L.Ed.2d 1094 (1967); St. Amant v. Thompson, 390 U.S.
727, 88 S.Ct. 1323, 20 L.Ed.2d 262 (1968); Gertz v. Robert
Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789
(1974); Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958,
47 L.Ed.2d 154 (1976). At the same time, however, the
Court has reiterated its conviction—reflected in the laws of
defamation of all of the States—that the individual's interest
in his reputation is also a basic concern. Id., at 455–457, 96
S.Ct., at 966; Gertz v. Robert Welch, Inc., supra, at 348–349,
94 S.Ct., at 3011.
 We are thus being asked to modify firmly established
constitutional doctrine by placing beyond the plaintiff's reach
a range of direct evidence relevant to proving knowing
or reckless falsehood by the publisher of an alleged libel,
elements that are critical to plaintiffs such as Herbert. The
case for *170  making this modification is by no means clear
and convincing, and we decline to accept it.


In the first place, it is plain enough that the suggested privilege
for the editorial process would constitute a substantial
interference with the ability of a defamation plaintiff to
establish the ingredients of malice as required by New
York Times. As respondents would have it, the defendant's
reckless disregard of the truth, a critical element, could not be
shown by direct evidence through inquiry into the thoughts,
opinions, and conclusions of the publisher, but could be
proved only by objective evidence from which the ultimate
fact could be inferred. It may be that plaintiffs will rarely be
successful in proving awareness of falsehood from the mouth
of the defendant himself, but the relevance of answers to such
inquiries, which the District Court recognized and the Court
of Appeals did not **1646  deny, can hardly be doubted.
To erect an impenetrable barrier to the plaintiff's use of such
evidence on his side of the case is a matter of some substance,
particularly when defendants themselves are prone to assert


their good-faith belief in the truth of their publications,18


and libel plaintiffs are required to prove knowing or reckless
falsehood with “convincing clarity.” New York Times Co. v.
Sullivan, 376 U.S., at 285–286, 84 S.Ct., at 729.


Furthermore, the outer boundaries of the editorial privilege
now urged are difficult to perceive. The opinions below did
not state, and respondents do not explain, precisely when
the editorial process begins and when it ends. Moreover,
although we are told that respondent Lando was willing to
testify as to what he “knew” and what he had “learned”
from his interviews, as opposed to what he “believed,” it
is not at all clear why the suggested editorial privilege
would not cover knowledge as well as belief about the


veracity of published *171  reports.19 It is worth noting
here that the privilege as asserted by respondents would
also immunize from inquiry the internal communications
occurring during the editorial process and thus place beyond
reach what the defendant participants learned or knew as
the result of such collegiate conversations or exchanges. If
damaging admissions to colleagues are to be barred from
evidence, would a reporter's admissions made to third parties
not participating in the editorial process also be immune
from inquiry? We thus have little doubt that Herbert and
other defamation plaintiffs have important interests at stake
in opposing the creation of the asserted privilege.
 Nevertheless, we are urged by respondents to override
these important interests because requiring disclosure of
editorial conversations and of a reporter's conclusions about
the veracity of the material he has gathered will have an
intolerable chilling effect on the editorial process and editorial
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decisionmaking. But if the claimed inhibition flows from
the fear of damages liability for publishing knowing or
reckless falsehoods, those effects are precisely what New
York Times and other cases have held to be consistent with
the First Amendment. Spreading false information in and
of itself carries no First Amendment credentials. “[T]here is
no constitutional value in false statements of fact.” Gertz v.
Robert Welch, Inc., supra, 418 U.S., at 340, 94 S.Ct., at 3007.


Realistically, however, some error is inevitable; and the
difficulties of separating fact from fiction convinced the
Court in New York Times, Butts, Gertz, and similar cases
to limit *172  liability to instances where some degree
of culpability is present in order to eliminate the risk
of undue self-censorship and the suppression of truthful
material. Those who publish defamatory falsehoods with the
requisite culpability, however, are subject to liability, the
aim being not only to compensate for injury but also to
deter publication of unprotected material threatening injury
to individual reputation. Permitting plaintiffs such as Herbert
to prove their cases by direct as well as indirect evidence
is consistent with the balance struck by our prior decisions.
If such proof results in liability for damages which in turn
discourages the publication of erroneous information known
to be false or probably false, this is no more than what our
cases contemplate and does not abridge either freedom of
speech or of the press.


**1647  Of course, if inquiry into editorial conclusions
threatens the suppression not only of information known
or strongly suspected to be unreliable but also of truthful
information, the issue would be quite different. But as we
have said, our cases necessarily contemplate examination
of the editorial process to prove the necessary awareness
of probable falsehood, and if indirect proof of this element
does not stifle truthful publication and is consistent with
the First Amendment, as respondents seem to concede, we
do not understand how direct inquiry with respect to the


ultimate issue would be substantially more suspect.20 Perhaps
such examination will lead to liability that would not have
been found without it, but this does not suggest that the
determinations in these instances will be inaccurate and
will lead to the suppression of protected information. On
the contrary, direct inquiry from the actors, which affords
the opportunity to refute inferences that might otherwise be
drawn from circumstantial evidence, suggests *173  that
more accurate results will be obtained by placing all, rather
than part, of the evidence before the decisionmaker. Suppose,
for example, that a reporter has two contradictory reports


about the plaintiff, one of which is false and damaging, and
only the false one is published. In resolving the issue whether
the publication was known or suspected to be false, it is only
common sense to believe that inquiry from the author, with
an opportunity to explain, will contribute to accuracy. If the
publication is false but there is an exonerating explanation,


the defendant will surely testify to this effect.21 Why should
not the plaintiff be permitted to inquire before trial? On
the other hand, if the publisher in fact had serious doubts
about accuracy, but published nevertheless, no undue self-
censorship will result from permitting the relevant inquiry.
Only knowing or reckless error will be discouraged; and
unless there is to be an absolute First Amendment privilege
to inflict injury by knowing or reckless conduct, which
respondents do not suggest, constitutional values will not be
threatened.


It is also urged that frank discussion among reporters and
editors will be dampened and sound editorial judgment
endangered if such exchanges, oral or written, are subject


to inquiry by defamation plaintiffs.22 We do not doubt the
direct relationship between consultation and discussion on the
one hand and sound decisions on the other; but whether or
not there is liability for the injury, the press has an obvious
interest in avoiding the infliction of harm by the publication
*174  of false information, and it is not unreasonable to


expect the media to invoke whatever procedures may be
practicable and useful to that end. Moreover, given exposure
to liability when there is knowing or reckless error, there
is even more reason to resort to prepublication precautions,
such as a frank interchange of fact and opinion. Accordingly,
we find it difficult to believe that error-avoiding procedures
will be terminated or stifled simply because there is liability
for culpable error and because the editorial process will
itself be examined in the tiny percentage of instances in
which error is claimed and litigation ensues. Nor is there
sound reason to believe that editorial exchanges and the
editorial process are so subject to distortion and to such
recurring misunderstanding that they should be immune from
examination in order to avoid erroneous judgments **1648
in defamation suits. The evidentiary burden Herbert must
carry to prove at least reckless disregard for the truth is
substantial indeed, and we are unconvinced that his chances
of winning an undeserved verdict are such that an inquiry into
what Lando learned or said during the editorial process must
be foreclosed.


This is not to say that the editorial discussions or exchanges
have no constitutional protection from casual inquiry. There
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is no law that subjects the editorial process to private or
official examination merely to satisfy curiosity or to serve
some general end such as the public interest; and if there
were, it would not survive constitutional scrutiny as the First
Amendment is presently construed. No such problem exists
here, however, where there is a specific claim of injury arising
from a publication that is alleged to have been knowingly or


recklessly false.23


*175   Evidentiary privileges in litigation are not favored,24


and even those rooted in the Constitution must give way
in proper circumstances. The President, for example, does
not have an absolute privilege against disclosure of materials
subpoenaed for a judicial proceeding.  United States v. Nixon,
418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974).
In so holding, we found that although the President has
a powerful interest in confidentiality of communications
between himself and his advisers, that interest must yield
to a demonstrated specific need for evidence. As we stated,
in referring to existing limited privileges against disclosure,
“[w]hatever their origins, these exceptions to the demand for
every man's evidence are not lightly created nor expansively
construed, for they are in derogation of the search for truth.”
Id., at 710, 94 S.Ct., at 3108.


 With these considerations in mind, we conclude that the
present construction of the First Amendment should not be
modified by creating the evidentiary privilege which the
respondents now urge.


IV


Although defamation litigation, including suits against the
press, is an ancient phenomenon, it is true that our cases
from New York Times to Gertz have considerably changed
the profile of such cases. In years gone by, plaintiffs made
out a prima facie case by proving the damaging publication.
Truth *176  and privilege were defenses. Intent, motive,
and malice were not necessarily involved except to counter
qualified privilege or to prove exemplary damages. The
plaintiff's burden is now considerably expanded. In every or
almost every case, the plaintiff must focus on the editorial
process and prove a false publication attended by some degree
of culpability on the part of the publisher. If plaintiffs in
consequence now resort to more discovery, it would not
be surprising; and it would follow that the costs and other
burdens of this kind of litigation would escalate and become
much more troublesome for both plaintiffs and **1649
defendants. It is suggested that the press needs constitutional


protection from these burdens if it is to perform its task,25


which is indispensable in a system such as ours.
 Creating a constitutional privilege foreclosing direct inquiry
into the editorial process, however, would not cure this
problem for the press. Only complete immunity from liability
for defamation would effect this result, and the Court has
regularly found this to be an untenable construction of
the First Amendment. Furthermore, mushrooming litigation
costs, much of it due to pretrial discovery, are not peculiar
to the libel and slander area. There have been repeated
expressions of concern about undue and uncontrolled
discovery, and voices from this Court have joined the


chorus.26 But *177  until and unless there are major changes
in the present Rules of Civil Procedure, reliance must be had
on what in fact and in law are ample powers of the district
judge to prevent abuse.


The Court has more than once declared that the deposition-
discovery rules are to be accorded a broad and liberal
treatment to effect their purpose of adequately informing the
litigants in civil trials. Schlagenhauf v. Holder, 379 U.S. 104,
114–115, 85 S.Ct. 234, 241, 13 L.Ed.2d 152 (1964); Hickman
v. Taylor, 329 U.S. 495, 501, 507, 67 S.Ct. 385, 388, 391, 91
L.Ed. 451 (1947). But the discovery provisions, like all of the
Federal Rules of Civil Procedure, are subject to the injunction
of Rule 1 that they “be construed to secure the just, speedy,
and inexpensive determination of every action.” (Emphasis
added.) To this end, the requirement of Rule 26(b)(1) that the
material sought in discovery be “relevant” should be firmly
applied, and the district courts should not neglect their power
to restrict discovery where “justice requires [protection for] a
party or person from annoyance, embarrassment, oppression,
or undue burden or expense . . . .” Rule 26(c). With this
authority at hand, judges should not hesitate to exercise
appropriate control over the discovery process.


Whether, as a nonconstitutional matter, however, the trial
judge properly applied the rules of discovery was not within
the boundaries of the question certified under 28 U.S.C. §


1292(b) and accordingly is not before us.27 The judgment of
the Court of Appeals is reversed.


So ordered.


Mr. Justice POWELL, concurring.


I join the opinion of the Court, and write separately to
elaborate on what is said in Part IV. I do not see my
observations *178  as being inconsistent with the Court's
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opinion; **1650  rather, I write to emphasize the additional
point that, in supervising discovery in a libel suit by a public
figure, a district court has a duty to consider First Amendment
interests as well as the private interests of the plaintiff.


I agree with the Court that the explicit constitutional
protection of First Amendment rights in a case of this kind,
as articulated by New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), should not be
expanded to create an evidentiary privilege. With respect to
pretrial discovery in a civil proceeding, whatever protection
the “exercise of editorial judgment” enjoys depends entirely
on the protection the First Amendment accords the product


of this judgment, namely, published speech.1 As the Court
makes clear, the privilege respondents claim is unnecessary to
safeguard published speech. This holding requires a reversal
of the judgment of the Court of Appeals. The Court notes,
however, that whether “the trial judge properly applied
the rules of discovery,” as a nonconstitutional matter, is
not before us under the question certified pursuant to 28
U.S.C. § 1292(b), ante, at 1650. I assume, therefore, that the
litigation will continue and the District Court will review the
interrogatories and questions which respondents declined to
answer.


*179  Earlier this Term, in dissenting from the denial of
certiorari in ACF Industries, Inc. v. EEOC, 439 U.S. 1081, 99
S.Ct. 865, 59 L.Ed.2d 52 (1979), I had occasion to comment
upon the widespread abuse of discovery that has become a
prime cause of delay and expense in civil litigation. Id., at
1086–1088, 99 S.Ct., at 868–869. At the 1946 Term, just a few
years after adoption of the Federal Rules of Civil Procedure,
this Court stated “that the deposition-discovery rules are to
be accorded a broad and liberal treatment.”  Hickman v.
Taylor, 329 U.S. 495, 507, 67 S.Ct. 385, 392, 91 L.Ed. 451
(1947). The bar and trial courts understandably responded
affirmatively. As the years have passed, discovery techniques
and tactics have become a highly developed litigation art
—one not infrequently exploited to the disadvantage of
justice. As the Court now recognizes, the situation has
reached the point where there is serious “concern about


undue and uncontrolled discovery.”  Ante, at 1649.2 In view
of the evident attention given discovery by the District
Judge in this case, it cannot be said that the process here
was “uncontrolled.” But it certainly was protracted and


undoubtedly was expensive for all concerned.3


Under present Rules the initial inquiry in enforcement of
any discovery request is one of relevance. Whatever standard


may be appropriate in other types of cases, when a discovery
demand arguably impinges on First Amendment rights a
district court should measure the degree of relevance required
in light of both the private needs of the parties and the public
concerns implicated. On the one hand, as this Court has
repeatedly recognized, the solicitude for First Amendment
rights evidenced in our opinions reflects concern for the
*180  important public interest in a free flow of news and


commentary. See First National Bank of Boston v. Bellotti,
435 U.S. 765, 781–783, 98 S.Ct. 1407, 1418–1419, 55
L.Ed.2d 707 (1978); **1651  Saxbe v. Washington Post Co.,
417 U.S. 843, 862–863, 94 S.Ct. 2811, 2821, 41 L.Ed.2d
514 (1974) (POWELL, J., dissenting). On the other hand,
there also is a significant public interest in according to
civil litigants discovery of such matters as may be genuinely
relevant to their lawsuit. Although the process of weighing
these interests is hardly an exact science, it is a function
customarily carried out by judges in this and other areas of
the law. In performing this task, trial judges—despite the
heavy burdens most of them carry—are now increasingly
recognizing the “pressing need for judicial supervision.” AFC
Industries, Inc. v. EEOC, supra, 441 U.S., at 1087, 99 S.Ct.,


at 869.4


The Court today emphasizes that the focus must be on
relevance, that the injunction of Fed.Rule Civ.Proc. 1 must
be heeded, and that “district courts should not neglect their
power to restrict discovery” in the interest of justice or to
protect the parties from undue burden or expense. Ante,
at 1649, 1650; see Fed.Rule Civ.Proc. 26(c). I join the
Court's opinion on my understanding that in heeding these
admonitions, the District Court must ensure that the values
protected by the First Amendment, though entitled to no
constitutional privilege in a case of this kind, are weighed
carefully in striking a proper balance.


Mr. Justice BRENNAN, dissenting in part.


Respondents are representatives of the news media. They
are defendants in a libel action brought by petitioner,
Lieutenant *181  Colonel Anthony Herbert (U. S. Army,
Ret.), who is concededly a public figure. The Court today
rejects respondents' claim that an “editorial privilege” shields
from discovery information that would reveal respondents'
editorial processes. I agree with the Court that no such
privilege insulates factual matters that may be sought during
discovery, and that such a privilege should not shield
respondents' “mental processes.” 568 F.2d 974, 995 (CA2
1977) (Oakes, J.). I would hold, however, that the First
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Amendment requires predecisional communication among
editors to be protected by an editorial privilege, but that this
privilege must yield if a public-figure plaintiff is able to
demonstrate to the prima facie satisfaction of a trial judge that
the publication in question constitutes defamatory falsehood.


I


The Court of Appeals below stated that “the issue presented
by this case is whether, and to what extent, inquiry into the
editorial process, conducted during discovery in a New York
Times v. Sullivan type libel action, impermissibly burdens the
work of reporters and broadcasters.” Id., at 979 (Kaufman, C.
J.). The court grouped the discovery inquiries objected to by
respondents into five categories:
“1. Lando's conclusions during his research and investigations
regarding people or leads to be pursued, or not to be pursued,
in connection with the ‘60 Minutes' segment and the Atlantic
Monthly article;


“2. Lando's conclusions about facts imparted by interviewees
and his state of mind with respect to the veracity of persons
interviewed;


“3. The basis for conclusions where Lando testified that he
did reach a conclusion concerning the veracity of persons,
information or events;


“4. Conversations between Lando and Wallace about matter
to be included or excluded from the broadcast publication;
and


*182  “5. Lando's intentions as manifested by his decision to
include or exclude certain material.” Id., at 983.


The Court of Appeals concluded:
**1652  “If we were to allow selective disclosure of how


a journalist formulated his judgments on what to print or
not to print, we would be condoning judicial review of the
editor's thought processes. Such an inquiry, which on its face
would be virtually boundless, endangers a constitutionally
protected realm, and unquestionably puts a freeze on the free
interchange of ideas within the newsroom.” Id., at 980.


The Court of Appeals held that all five categories of
information sought by petitioner were shielded by an editorial
privilege.


The holding of the Court of Appeals presents a novel and
difficult question of law. Federal Rule Civ.Proc. 26(b)(1)
provides: “Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter involved
in the pending action . . . .” (Emphasis supplied.) The instant
case is brought under diversity jurisdiction, 28 U.S.C. §
1332(a), and Fed.Rule Evid. 501 states that “in civil actions
and proceedings, with respect to an element of a claim or
defense as to which State law supplies the rule of decision,
the privilege of a witness [or] person . . . shall be determined
in accordance with State law.” Although New York Times
Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964), placed constitutional limits on state libel claims, it
did not itself create a federal cause of action for libel. The
“rule of decision” in this case, therefore, is defined by state
law. There is no contention, however, that applicable state law
encompasses an editorial privilege. Thus if we were to create
and apply such a privilege, it would have to be constitutionally
grounded, as, for example, is executive privilege, see United
States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d
1039 (1974), or the privilege against self-incrimination. See
McCarthy v. Arndstein, 266 U.S. 34, 45 S.Ct. 16, 69 L.Ed.
158 (1924). The existence *183  of such a privilege has never
before been urged before this Court.


This case must be approached from the premise that pretrial
discovery is normally to be “accorded a broad and liberal
treatment.” Hickman v. Taylor, 329 U.S. 495, 507, 67 S.Ct.
385, 392, 91 L.Ed. 451 (1947), and that judicial creation
of evidentiary privileges is generally to be discouraged. We
have in the past, however, recognized evidentiary privileges
in order to protect “interests and relationships which . . .
are regarded as of sufficient social importance to justify
some incidental sacrifice of sources of facts needed in
the administration of justice.” E. Cleary, McCormick on
Evidence 152 (2d ed. 1972). For example, Hickman v.
Taylor, supra, created a qualified privilege for attorneys'
work products in part because, without such a privilege,
“[t]he effect on the legal profession would be demoralizing.”
329 U.S., at 511, 67 S.Ct., at 394. Similarly, Roviaro v.
United States, 353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 636
(1957), recognized a qualified “informer's privilege” for “the
furtherance and protection of the public interest in effective
law enforcement.” Id., at 59, 77 S.Ct., at 627.


The inquiry to be pursued, therefore, is whether the creation
of an editorial privilege would so further the purposes
and goals of the constitutional scheme as embodied in the
First Amendment, as to justify “some incidental sacrifice”
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of evidentiary material. This inquiry need not reach an
inflexible result: The justifications for an editorial privilege
may well support only a qualified privilege which, in
appropriate instances, must yield to the requirements of “the
administration of justice.”


II


Mr. Justice Brandeis reminded us over a half century ago that
“[t]hose who won OUR INDEPENDENCE . . . VALUED


LIBERTY BOTH AS AN END AND AS A MEANS.”1


*184  Whitney v. **1653  California, 274 U.S. 357, 375, 47
S.Ct. 641, 648, 71 L.Ed. 1095 (1927) (concurring opinion).
In its instrumental aspect, the First Amendment serves to
foster the values of democratic self-government. This is true
in several senses. The First Amendment bars the state from


imposing upon its citizens an authoritative vision of truth.2 It
prohibits the state from interfering with the communicative
processes *185  through which its citizens exercise and


prepare to exercise their rights of self-government.3 And the
Amendment shields those who would censure the state or


expose its abuses.4 *186  These **1654  various senses can
sometimes weave together, as can be seen in the letter of 1774
addressed by the First Continental Congress to the inhabitants
of Quebec, listing the rights “a profligate [English] Ministry
are now striving, by force of arms, to ravish from us”:
“The last right we shall mention, regards the freedom of
the press. The importance of this consists, besides the
advancement of truth, science, morality, and arts in general,
in its diffusion of liberal sentiments on the administration of
Government, its ready communication of thoughts between
subjects, and its consequential promotion of union among
them, whereby oppressive officers are shamed or intimidated,


into more honourable and just modes of conducting affairs.”5


*187  Although the various senses in which the First
Amendment serves democratic values will in different
contexts demand distinct emphasis and development, they
share the common characteristic of being instrumental to the
attainment of social ends. It is a great mistake to understand
this aspect of the First Amendment solely through the filter of


individual rights.6 This is the meaning of our cases permitting
a litigant to challenge the constitutionality of a statute as
overbroad under the First Amendment if the statute “prohibits
privileged exercises of First Amendment rights whether or
not the record discloses that the petitioner has engaged in
privileged conduct.” NAACP v. Button, 371 U.S. 415, 432,


83 S.Ct. 328, 337, 9 L.Ed.2d 405 (1963). Our reasoning is
that First Amendment freedoms “are delicate and vulnerable,
as well as supremely precious in our society,” id., at 433,
83 S.Ct., at 338, and that a litigant should therefore be
given standing to assert this more general social interest in
the “vindication of freedom of expression.” Dombrowski v.
Pfister, 380 U.S. 479, 487, 85 S.Ct. 1116, 1121, 14 L.Ed.2d
22 (1965). See Thornhill v. Alabama, 310 U.S. 88, 97–98, 60
S.Ct. 736, 744, 84 L.Ed. 1093 (1940). It is also the meaning
of the “actual malice” standard set forth in New York Times
Co. v. Sullivan, 376 U.S., at 279–280, 84 S.Ct., at 726.
Even though false information may have no intrinsic First
Amendment worth, St. Amant v. Thompson, 390 U.S. 727,
732, 88 S.Ct. 1323, 1326, 20 L.Ed.2d 262 (1968), **1655
and even though a particular defendant may have published
false information, his freedom of expression is nevertheless
protected in the absence of actual malice because, “to insure
the ascertainment and publication *188  of the truth about
public affairs, it is essential that the First Amendment protect


some erroneous publications as well as true ones.” Ibid.7


In recognition of the social values served by the First
Amendment, our decisions have referred to “the right of
the public to receive suitable access to social, political,
esthetic, moral, and other ideas and experiences,” Red Lion
Broadcasting Co. v. FCC, 395 U.S. 367, 390, 89 S.Ct. 1794,
1807, 23 L.Ed.2d 371 (1969) (emphasis supplied), and to “the
circulation of information to which the public is entitled in
virtue of the constitutional guaranties.”  Grosjean v. American
Press Co., 297 U.S. 233, 250, 56 S.Ct. 444, 449, 80 L.Ed.
660 (1936) (emphasis supplied). In Time, Inc. v. Hill, 385 U.S.
374, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967), we stated that the
guarantees of the First Amendment “are not for the benefit of
the press so much as for the benefit of all of us. A broadly
defined freedom of the press assures the maintenance of our
political system and an open society.” Id., at 389, 87 S.Ct.,
at 543.


The editorial privilege claimed by respondents must be
carefully analyzed to determine whether its creation would
significantly further these social values recognized by our
prior decisions. In this analysis it is relevant to note
that respondents are representatives of the communications
media, and that the “press and broadcast media,” Gertz v.
Robert *189  Welch, Inc., 418 U.S. 323, 343, 94 S.Ct. 2997,


3008, 41 L.Ed.2d 789 (1974),8 have played a dominant
and essential role in serving the “informative function,”
Branzburg v. Hayes, 408 U.S. 665, 705, 92 S.Ct. 2646, 2668,
33 L.Ed.2d 626 (1972), protected by the First Amendment.
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“The press cases emphasize the special and constitutionally
recognized role of that institution in informing and educating
the public, offering criticism, and providing a forum for
discussion and debate.” First National Bank of Boston v.
Bellotti, 435 U.S. 765, 781, 98 S.Ct. 1407, 1418, 55 L.Ed.2d


707 (1978).9 “The newspapers, magazines and other journals
of the country, it is safe to say, have shed and continue to shed,
more light on the public and business affairs of the nation than
any other instrumentality **1656  of publicity; and since
informed public opinion is the most potent of all restraints
upon misgovernment, the suppression or abridgement of
the publicity afforded by a free press cannot be regarded
otherwise than with grave concern.” Grosjean v. American
Press Co., supra, 297 U.S., at 250, 56 S.Ct., at 449. An
editorial privilege would thus not be merely personal to
respondents, but would shield the press in its function “as an
agent of the public at large. . . . The press is the necessary
representative of the public's interest in this context and the
instrumentality which effects the public's right.” Saxbe v.
Washington Post Co., 417 U.S. 843, 863–864, 94 S.Ct. 2811,
2822, 41 L.Ed.2d 514 (1974) (Powell, J., dissenting).


*190  III


Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241,
94 S.Ct. 2831, 41 L.Ed.2d 730 (1974), struck down as
undue interference with the editorial process a Florida statute
granting a political candidate a right to equal space to reply to
criticisms of his record by a newspaper.
“Even if a newspaper would face no additional costs to
comply with a compulsory access law and would not be
forced to forgo publication of news or opinion by the inclusion
of a reply, the Florida statute fails to clear the barriers of the
First Amendment because of its intrusion into the function
of editors. A newspaper is more than a passive receptacle or
conduit for news, comment, and advertising. The choice of
material to go into a newspaper, and the decisions made as to
limitations on the size and content of the paper, and treatment
of public issues and public officials—whether fair or unfair
—constitute the exercise of editorial control and judgment.
It has yet to be demonstrated how governmental regulation
of this crucial process can be exercised consistent with First
Amendment guarantees of a free press as they have evolved
to this time.” Id., at 258, 94 S.Ct., at 2839–2840.


See Pittsburgh Press Co. v. Pittsburgh Comm'n on Human
Relations, 413 U.S. 376, 391, 93 S.Ct. 2553, 2561, 37
L.Ed.2d 669 (1973); Columbia Broadcasting System, Inc. v.
Democratic National Committee, 412 U.S. 94, 120, 124–


125, 93 S.Ct. 2080, 2097, 36 L.Ed.2d 772 (1973). Through
the editorial process expression is composed; to regulate the
process is therefore to regulate the expression. The autonomy
of the speaker is thereby compromised, whether that speaker
is a large urban newspaper or an individual pamphleteer.
The print and broadcast media, however, because of their
large organizational structure, cannot exist without some
form of editorial process. The protection *191  of the
editorial process of these institutions thus becomes a matter


of particular First Amendment concern.10


There is in this case, however, no direct government
regulation of respondents' editorial process. But it is clear
that disclosure of the editorial process of the press will
increase the likelihood of large damages judgments in libel
actions, and will thereby discourage participants in that


editorial process.11 And, as New York Times stated: “What
a State may not constitutionally bring about by means of a
criminal statute is likewise beyond the reach of its **1657
civil law of libel. The fear of damage awards under a rule
such as that invoked by the Alabama courts here may be
markedly more inhibiting than the fear of prosecution under
a criminal statute.” 376 U.S., at 277, 84 S.Ct., at 724.
Of course New York Times set forth a substantive standard
defining that speech unprotected by the First Amendment, and
respondents' editorial process cannot be shielded merely so as
to block judicial determination of whether respondents have
in fact engaged in such speech. As the Court states: “[I]f the
claimed inhibition flows from the fear of damages liability
for publishing knowing or reckless falsehoods, those effects
are precisely what New York Times and *192  other cases
have held to be consistent with the First Amendment.” Ante,
at 1646. Our inquiry, therefore, becomes the independent First
Amendment values served by the editorial process and the
extent to which exposure of that process would impair these
First Amendment values.


In Tornillo we defined the editorial process in a functional
manner, as that process whereby the content and format of
published material is selected. The Court of Appeals below
identified two aspects of this process. The first concerns
“the mental processes of the press regarding ‘choice of
material’ . . . .” 568 F.2d, at 995 (Oakes, J.). This aspect
encompasses an editor's subjective “thought processes,”
his “thoughts, opinions and conclusions.” Id., at 980, 984
(Kaufman, C. J.). The Court of Appeals concluded that
if discovery were permitted concerning this aspect of the
editorial process, journalists “would be chilled in the very
process of thought.” Id., at 984.
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I find this conclusion implausible. Since a journalist cannot
work without such internal thought processes, the only way
this aspect of the editorial process can be chilled is by a
journalist ceasing to work altogether. Given the exceedingly
generous standards of New York Times, this seems unlikely.
Moreover, New York Times removed First Amendment
protection from defamatory falsehood published with actual


malice—in knowing or reckless disregard of the truth.12


Subsequent decisions have made clear that actual malice turns
on a journalist's “subjective awareness of probable falsity.”
Gertz v. Robert Welch, Inc., 418 U.S., at 335 n. 6, 94 S.Ct.,
at 3004 n. 6. It would be anomalous to turn substantive
liability on a journalist's subjective attitude and at the same
time to shield from disclosure the most direct evidence of
that attitude. There will be, of *193  course, journalists at
the margin—those who have some awareness of the probable
falsity of their work but not enough to constitute actual malice
—who might be discouraged from publication. But this chill
emanates chiefly from the substantive standard of New York
Times, not from the absence of an editorial privilege.


The second aspect of the editorial privilege identified by
the Court of Appeals involves “the free interchange of ideas
within the newsroom,” 568 F.2d, at 980 (Kaufman, C. J.),
“the relationship among editors.” Id., at 993 (Oakes, J.). Judge
Oakes concluded that “[i]deas expressed in conversations,
memoranda, handwritten notes and the like, if discoverable,
would in the future ‘likely’ lead to a more muted, less
vigorous and creative give-and-take in the editorial room.”
Id., at 993–994. Chief Judge Kaufman stated that “[a] reporter
or editor, aware that his thoughts might have to be justified
in a court of law, would often be discouraged and dissuaded
from the creative verbal testing, probing, and discussion of
hypotheses and alternatives which are the sine qua non of
responsible journalism.” Id., at 980.


An editorial privilege protecting this aspect of the
editorial process would essentially be analogous to the
executive privilege which shields the “advisory opinions,
recommendations and deliberations . . . by **1658  which
governmental decisions and policies are formulated.” Carl
Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 F.R.D. 318,
324 (DC 1966). As our cases interpreting Exemption 5
of the Freedom of Information Act, 5 U.S.C. § 552(b)(5),
make clear, this privilege would not protect merely “factual”
material, but only “deliberative or policymaking processes.”
EPA v. Mink, 410 U.S. 73, 89, 93 S.Ct. 827, 837, 35 L.Ed.2d
119 (1973). The rationale for this privilege was succinctly
stated in United States v. Nixon, 418 U.S., at 705, 94 S.Ct.,


at 3106: “Human experience teaches that those who expect
public dissemination of their remarks may well temper candor
with a concern for appearances and for their own interests to
the detriment of the decisionmaking process.”


*194  The same rationale applies to respondents' proposed
editorial privilege. Just as the possible political consequences
of disclosure might undermine predecisional communication
within the Executive Branch, see NLRB v. Sears, Roebuck
& Co., 421 U.S. 132, 151, 95 S.Ct. 1504, 1516, 44 L.Ed.2d
29 (1975), so the possibility of future libel judgments might
well dampen full and candid discussion among editors
of proposed publications. Just as impaired communication
“clearly” affects “the quality” of executive decisionmaking,
ibid., so too muted discussion during the editorial process
will affect the quality of resulting publications. Those editors
who have doubts might remain silent; those who would
prefer to follow other investigative leads might be restrained;
those who would otherwise counsel caution might hold their
tongues. In short, in the absence of such an editorial privilege
the accuracy, thoroughness and profundity of consequent
publications might well be diminished.


Such a diminution would affect First Amendment values. The
Amendment embraces the public's interest in “accurate and
effective reporting by the news media.” Saxbe v. Washington
Post Co., 417 U.S., at 863, 94 S.Ct., at 2821 (Powell,
J., dissenting). “Those who won our independence had
confidence in the power of free and fearless reasoning and
communication of ideas to discover and spread political
and economic truth. . . . Abridgment of freedom of speech
and of the press . . . impairs those opportunities for public
education that are essential to effective exercise of the
power of correcting error through the processes of popular


government.”13 Thornhill v. Alabama, 310 U.S. 88, 95,
60 S.Ct. 736, 741, 84 L.Ed. 1093 (1940). Petitioner is
concededly a public figure; “[o]ur citizenry has a legitimate
and substantial interest in the conduct of such persons, and
freedom of the press to engage in uninhibited debate about
their involvement in public issues and events is as crucial
as it is in the case of  *195  ‘public officials.’ ”  Curtis
Publishing Co. v. Butts, 388 U.S. 130, 164, 87 S.Ct. 1975,
1996, 18 L.Ed.2d 1094 (1967) (Warren, C. J., concurring
in result). To the extent coverage of such figures becomes
fearful and inhibited, to the extent the accuracy, effectiveness,
and thoroughness of such coverage is undermined, the social
values protected by the First Amendment suffer abridgment.


I find compelling these justifications for the existence of
an editorial privilege. The values at issue are sufficiently
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important to justify some incidental sacrifice of evidentiary


material.14 The Court today concedes **1659  the accuracy
of the underlying rationale for such a privilege, stating
that “[w]e do not doubt the direct relationship between
consultation and discussion on the one hand and sound
decisions on the other . . . .” Ante, at 1647. The Court,
however, contents itself with the curious observation that
“given exposure to liability when there is knowing or reckless
error, there is even more reason to resort to prepublication
precautions, such as a frank interchange of fact and
opinion.” Ante, at 1648. Because *196  such “prepublication
precautions” will often prove to be extraordinarily damaging
evidence in libel actions, I cannot so blithely assume
such “precautions” will be instituted, or that such “frank
interchange” as now exists is not impaired by its potential
exposure in such actions.


I fully concede that my reasoning is essentially paradoxical.
For the sake of more accurate information, an editorial
privilege would shield from disclosure the possible
inaccuracies of the press; in the name of a more responsible
press, the privilege would make more difficult of application
the legal restraints by which the press is bound. The same
paradox, however, inheres in the concept of an executive
privilege: so as to enable the government more effectively
to implement the will of the people, the people are kept
in ignorance of the workings of their government. The
paradox is unfortunately intrinsic to our social condition.
Judgment is required to evaluate and balance these competing
perspectives.


Judgment is also required to accommodate the tension
between society's “pervasive and strong interest in preventing
and redressing attacks upon reputation,” Rosenblatt v. Baer,
383 U.S. 75, 86, 86 S.Ct. 669, 676, 15 L.Ed.2d 597 (1966),
and the First Amendment values that would be served by
an editorial privilege. In my view this tension is too fine to
be resolved in the abstract. As is the case with executive
privilege, there must be a more specific balancing of the
particular interests asserted in a given lawsuit. A general
claim of executive privilege, for example, will not stand
against a “demonstrated, specific need for evidence . . . .”
United States v. Nixon, 418 U.S., at 713, 94 S.Ct., at 3110.
Conversely, a general statement of need will not prevail
over a concrete demonstration of the necessity for executive
secrecy. United States v. Reynolds, 345 U.S. 1, 11, 73 S.Ct.
528, 533, 97 L.Ed. 727 (1953). Other evidentiary privileges
are similarly dependent upon the particular exigencies
demonstrated in a specific lawsuit. Roviaro v. United States,
353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957), for example,


held that the existence of an informer's privilege depends
*197  “on the particular circumstances of each case, taking


into consideration the crime charged, the possible defenses,
the possible significance of the informer's testimony, and
other relevant factors.” Id., at 62, 77 S.Ct., at 629.  Hickman
v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 L.Ed. 451 (1947),
similarly required ad hoc balancing to determine the existence
of an attorneys' work-product privilege. The procedures
whereby this balancing is achieved, so far from constituting
mere “formalism,” ante, at 1648 n. 23, are in fact the means
through which courts have traditionally resolved conflicts
between competing social and individual interests.


In my judgment, the existence of a privilege protecting the
editorial process must, in an analogous manner, be determined
with reference to the circumstances of a particular case. In
the area of libel, the balance struck by New York Times
between the values of the First Amendment and society's
interest in preventing and redressing **1660  attacks upon
reputation must be preserved. This can best be accomplished
if the privilege functions to shield the editorial process
from general claims of damaged reputation. If, however, a
public-figure plaintiff is able to establish, to the prima facie
satisfaction of a trial judge, that the publication at issue


constitutes defamatory falsehood,15 the claim of damaged
reputation becomes specific and demonstrable, and the


editorial privilege must yield.16 Contrary to the suggestion
of the Court, an editorial privilege so understood would
not create “a substantial interference with the ability of a
defamation plaintiff to establish the ingredients of malice as
required by New York Times.”  Ante, at 1646. Requiring a
public-figure plaintiff to make a *198  prima facie showing
of defamatory falsehood will not constitute an undue burden,
since he must eventually demonstrate these elements as part


of his case in chief.17 And since editorial privilege protects
only deliberative and policymaking processes and not factual
material, discovery should be adequate to acquire the relevant
evidence of falsehood. A public-figure plaintiff will thus be
able to redress attacks on his reputation, and at the same time
the editorial process will be protected in all but the most
necessary cases.


IV


Applying these principles to the instant case is most difficult,
since the five categories of objectionable discovery inquiries
formulated by the Court of Appeals are general, and it
is impossible to determine what specific questions are
encompassed within each category. It would nevertheless
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appear that four of the five categories concern respondents'
mental processes, and thus would not be covered by an
editorial privilege. Only the fourth category—“Conversations
between Lando and Wallace about matter to be included or
excluded from the broadcast publication”—would seem to
be protected by a proper editorial privilege. The Court of
Appeals noted, however, that respondents had already made
available to petitioner in discovery “the contents of pre-
telecast conversations between Lando and Wallace . . . .”
568 F.2d, at 982 (Kaufman, C. J.). Whether this constitutes
waiver of the editorial privilege should be determined in
the first instance by the District Court. I would therefore,
like the Court of Appeals, remand this case to the District
Court, but would require the District Court to determine (a)
whether respondents have waived their editorial privilege;
(b) if not, whether petitioner Herbert can overcome the
privilege through *199  a prima facie showing of defamatory
falsehood; and (c) if not, the proper scope and application of
the privilege.


Mr. Justice STEWART, dissenting.


It seems to me that both the Court of Appeals and this Court
have addressed a question that is not presented by the case
before us. As I understand the constitutional rule of New York
Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686, inquiry into the broad “editorial process” is simply not
relevant in a libel suit brought by a public figure against a
publisher. And if such an inquiry is not relevant, it is not
permissible. Fed.Rule Civ.Proc. 26(b).


Although I joined the Court's opinion in New York Times, I
have come greatly to **1661  regret the use in that opinion
of the phrase “actual malice.” For the fact of the matter is
that “malice” as used in the New York Times opinion simply
does not mean malice as that word is commonly understood.


In common understanding, malice means ill will or hostility,1


and the most relevant question in determining whether a
person's action was motivated by actual malice is to ask
“why.” As part of the constitutional standard enunciated in the
New York Times case, however, “actual malice” has nothing to
do with hostility or ill will, and the question “why” is totally
irrelevant.


Under the constitutional restrictions imposed by New York
Times and its progeny, a plaintiff who is a public official or
public figure can recover from a publisher for a defamatory
statement upon convincingly clear proof of the following
elements:


(1) the statement was published by the defendant,


(2) the statement defamed the plaintiff,


(3) the defamation was untrue, and


(4) the defendant knew the defamatory statement was untrue,
or published it in reckless disregard of its truth or *200
falsity. Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 91 S.Ct.
1811, 29 L.Ed.2d 296 (plurality opinion); Ocala Star-Banner
Co. v. Damron, 401 U.S. 295, 91 S.Ct. 628, 28 L.Ed.2d 57;
Time, Inc. v. Pape, 401 U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45;
Monitor Patriot Co. v. Roy, 401 U.S. 265, 91 S.Ct. 621, 28
L.Ed.2d 35; Greenbelt Coop. Pub. Assn. v. Bresler, 398 U.S.
6, 90 S.Ct. 1537, 26 L.Ed.2d 6; St. Amant v. Thompson, 390
U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d 262; Beckley Newspapers
Corp. v. Hanks, 389 U.S. 81, 88 S.Ct. 197, 19 L.Ed.2d 248;
Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18
L.Ed.2d 1094; Rosenblatt v. Baer, 383 U.S. 75, 86 S.Ct. 669,
15 L.Ed.2d 597; New York Times Co. v. Sullivan, supra. Cf.
Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d
154; Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997,
41 L.Ed.2d 789; Letter Carriers v. Austin, 418 U.S. 264, 94
S.Ct. 2770, 41 L.Ed.2d 745; Time, Inc. v. Hill, 385 U.S. 374,
87 S.Ct. 534, 17 L.Ed.2d 456; Linn v. Plant Guard Workers,
383 U.S. 53, 86 S.Ct. 657, 15 L.Ed.2d 582.


The gravamen of such a lawsuit thus concerns that which
was in fact published. What was not published has nothing
to do with the case. And liability ultimately depends upon
the publisher's state of knowledge of the falsity of what he
published, not at all upon his motivation in publishing it—not
at all, in other words, upon actual malice as those words are
ordinarily understood.


This is not the first time that judges and lawyers have been
led astray by the phrase “actual malice” in the New York
Times opinion. In Greenbelt Coop. Pub. Assn. v. Bresler,
supra, another defamation suit brought by a public figure
against a publisher, the trial judge instructed the jury that
the plaintiff could recover if the defendant's publication had
been made with malice, and that malice means “spite, hostility
or deliberate intention to harm.” In reversing the judgment
for the plaintiff, we said that this jury instruction constituted
“error of constitutional magnitude.” 398 U.S., at 10, 90 S.Ct.,
at 1540. Cf. Letter Carriers v. Austin, supra, 418 U.S., at 281,
94 S.Ct., at 2780; Rosenblatt v. Baer, supra, 383 U.S., at 83–
84, 86 S.Ct., at 675.
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In the present case, of course, neither the Court of Appeals
nor this Court has overtly committed the egregious error
manifested in Bresler. Both courts have carefully enunciated
the correct New York Times test. See *201  568 F.2d 974,
985 (opinion of Oakes, J.), and ante, at 1639. But each has
then followed a false trail, explainable only by an unstated
misapprehension of the meaning of New York Times “actual
malice,” to arrive at the issue of “editorial process” privilege.
This misapprehension is reflected by numerous phrases in
the prevailing Court of Appeals opinions: “a journalist's
exercise of editorial control and judgment,” “how a journalist
formulated **1662  his judgments,” “the editorial selection
process of the press,” “the heart of the editorial process,”
“reasons for the inclusion or exclusion of certain material.”
See 568 F.2d 974, passim. Similar misapprehension is
reflected in this Court's opinion by such phrases as “improper
motive,” “intent or purpose with which the publication was
made,” “ill will,” and by lengthy footnote discussion about
the spite or hostility required to constitute malice at common
law. See ante, at 1642–1643.


Once our correct bearings are taken, however, and it is firmly
recognized that a publisher's motivation in a case such as this
is irrelevant, there is clearly no occasion for inquiry into the
editorial process as conceptualized in this case. I shall not
burden this opinion with a list of the 84 discovery questions


at issue.2 Suffice it to say that few if any of them *202  seem
to me to come within even the most liberal construction of F


ed.Rule Civ.Proc. 26(b).3


By the time this case went to the Court of Appeals,
the deposition of the respondent Lando alone had lasted
intermittently for over a year and had filled 2,903 pages of
transcript, with an additional 240 exhibits. The plaintiff had,
in Chief Judge Kaufman's words, “already discovered what
Lando knew, saw, said and wrote during his investigation.”
568 F.2d, at 984. That, it seems to me, was already more than
sufficient.


In a system of federal procedure whose prime goal is “the just,


speedy, and inexpensive determination of every action,4 time-
consuming and expensive pretrial discovery is burdensome
enough, even when within the arguable bounds of Rule 26(b).
But totally irrelevant pretrial discovery is intolerable.


Like the Court of Appeals, I would remand this case to the
District Court, but with directions to measure each of the
proposed questions strictly against the constitutional criteria
of New York Times and its progeny. Only then can it be


determined whether invasion of the editorial process is truly
threatened.


Mr. Justice MARSHALL, dissenting.


Although professing to maintain the accommodation of
interests struck in New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), the Court today is
unresponsive to the constitutional considerations underlying
that opinion. Because I believe that some constraints on
pretrial discovery are essential to ensure the “uninhibited
[and] robust” debate on public *203  issues which Sullivan
contemplated, id., at 270, 84 S.Ct., at 720, I respectfully
dissent.


I


At issue in this case are competing interests of familiar
dimension. States undeniably have an interest in affording
individuals some measure of protection from unwarranted
defamatory attacks. Libel actions **1663  serve that end,
not only by assuring a forum in which reputations can be
publicly vindicated and dignitary injuries compensated, but
also by creating incentives for the press to exercise considered
judgment before publishing material that compromises
personal integrity. See Gertz v. Robert Welch, Inc., 418 U.S.
323, 341–342, 94 S.Ct. 2997, 3008, 41 L.Ed.2d 789 (1974);
Rosenblatt v. Baer, 383 U.S. 75, 86, 86 S.Ct. 669, 676, 15
L.Ed.2d 597 (1966).


Against these objections must be balanced society's interest
in promoting unfettered debate on matters of public
importance. As this Court recognized in Sullivan, error
is inevitable in such debate, and, if forced to guarantee
the truth of all assertions, potential critics might suppress
statements believed to be accurate “because of doubt whether
[truthfulness] can be proved in court or fear of the expense
of having to do so.” 376 U.S., at 279, 84 S.Ct., at 725. Such
self-censorship would be incompatible with the tenets on
which the First Amendment and our democratic institutions
are founded. Under a representative system of government,
an informed electorate is a precondition of responsive
decisionmaking. See Associated Press v. United States, 326
U.S. 1, 20, 65 S.Ct. 1416, 1424, 89 L.Ed. 2013 (1945);
Grosjean v. American Press Co., 297 U.S. 233, 250, 56 S.Ct.
444, 449, 80 L.Ed. 660 (1936); A. Meiklejohn, Free Speech
and its Relation to Self-Government 88–89 (1948). To secure
public exposure to the widest possible range of information
and insights, some margin of error must be tolerated. Thus,
absent knowing falsity or reckless disregard for the truth,
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the press is shielded from liability for defamatory statements
regarding public figures. Curtis Publishing Co. v. Butts, 388
U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967); New York
Times Co. v. Sullivan, supra.


*204  Yet this standard of liability cannot of itself accomplish
the ends for which it was conceived. Insulating the press
from ultimate liability is unlikely to avert self-censorship
so long as any plaintiff with a deep pocket and a facially
sufficient complaint is afforded unconstrained discovery of
the editorial process. If the substantive balance of interests
struck in Sullivan is to remain viable, it must be reassessed
in light of the procedural realities under which libel actions
are conducted.


II


The potential for abuse of liberal discovery procedures is of
particular concern in the defamation context. As members of
the bench and bar have increasingly noted, rules designed
to facilitate expeditious resolution of civil disputes have too


often proved tools for harassment and delay.1 Capitalizing
on this Court's broad mandate in Hickman v. Taylor, 329
U.S. 495, 507, 67 S.Ct. 385, 391, 91 L.Ed. 451 (1947),
reaffirmed in Schlagenhauf v. Holder, 379 U.S. 104, 114–
115, 85 S.Ct. 234, 240, 13 L.Ed.2d 152 (1964), that
discovery rules be accorded a “broad and liberal” scope,
litigants have on occasion transformed Fed.Rule Civ.Proc.
26 devices into tactics of attrition. The possibility of such
abuse is enhanced in libel litigation, for many self-perceived
victims of defamation are animated by something more than


a rational calculus of their chances of recovery.2 Given
the circumstances under which *205  libel actions arise,
plaintiffs' pretrial maneuvers may be fashioned more with an
eye to deterrence or retaliation than to unearthing germane
material.


**1664  Not only is the risk of in terrorem discovery
particularly pronounced in the defamation context, but the
societal consequences attending such abuse are of special
magnitude. Rather than submit to the intrusiveness and
expense of protracted discovery, even editors confident of
their ability to prevail at trial or on a motion for summary
judgment may find it prudent to “ ‘steer far wid[e] of
the unlawful zone’ thereby keeping protected discussion
from public cognizance.” Rosenbloom v. Metromedia, Inc.,
403 U.S. 29, 53, 91 S.Ct. 1811, 1824, 29 L.Ed.2d 296
(1971) (plurality opinion; citation omitted). Faced with the
prospect of escalating attorney's fees, diversion of time from


journalistic endeavors, and exposure of potentially sensitive
information, editors may well make publication judgments
that reflect less the risk of liability than the expense of


vindication.3


Although acknowledging a problem of discovery abuse, the
Court suggests that the remedy lies elsewhere, in “major
changes in the present Rules of Civil Procedure.” Ante, at
1649. And somewhat inconsistently, the Court asserts further
that district judges already have “in fact and in law . . . ample
powers . . . to prevent abuse.” Ibid. I cannot agree. Where First
Amendment rights are critically implicated, it is incumbent
on this Court to safeguard their effective exercise. By leaving
the directives of Hickman and Schlagenhauf unqualified
with respect to libel litigation, the Court has abdicated that


responsibility.4


*206  In my judgment the same constitutional concerns
that impelled us in Sullivan to confine the circumstances
under which defamation liability could attach also mandate
some constraints on roving discovery. I would hold that
the broad discovery principles enunciated in Hickman and
Schlagenhauf are inapposite in defamation cases. More
specifically, I would require that district courts superintend
pretrial disclosure in such litigation so as to protect the
press from unnecessarily protracted or tangential inquiry. To
that end, discovery requests should be measured against a
strict standard of relevance. Further, because the threat of
disclosure may intrude with special force on certain aspects
of the editorial process, I believe some additional protection
in the form of an evidentiary privilege is warranted.


III


The Court of Appeals extended a privilege subsuming
essentially two kinds of discovery requests. The first
included questions concerning the state of mind of
an individual journalist, principally his conclusions and
bases for conclusions as to the accuracy of information
compiled during investigation. The second encompassed
communications between journalists about matter to be
included in the broadcast. 568 F.2d 974, 978 (CA2 1977).
Reasoning that discovery of both forms of material would
be intrusive, that the intrusion would be inhibiting, and
that such inhibition would be inconsistent with *207  the
editorial autonomy recognized in Miami Herald Publishing
Co. **1665  v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 41
L.Ed.2d 730 (1974), and Columbia Broadcasting System, Inc.
v. Democratic National Committee, 412 U.S. 94, 93 S.Ct.
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2080, 36 L.Ed.2d 772 (1973), the Court of Appeals concluded
that a privilege from disclosure was essential. 568 F.2d, at
975.


With respect to state-of-mind inquiry, that syllogism cannot
withstand analysis. For although discovery may well be
intrusive, it is unclear how journalists faced with the
possibility of such questions can be “chilled in the very
process of thought.” Id., at 984. Regardless of whether
strictures are placed on discovery, reporters and editors must
continue to think, and to form opinions and conclusions
about the veracity of their sources and the accuracy of their
information. At best, it can be argued only that failure to
insulate the press from this form of disclosure will inhibit
not the editing process but the final product—that the specter
of questions concerning opinion and belief will induce
journalists to refrain from publishing material thought to be
accurate. But as my Brother BRENNAN notes, ante, at 1657,
this inhibition would emanate principally from Sullivan's
substantive standard, not from the incremental effect of
such discovery. So long as Sullivan makes state of mind
dispositive, some inquiry as to the manner in which editorial
decisions are made is inevitable. And it is simply implausible
to suppose that asking a reporter why certain material was or
was not included in a given publication will be more likely to
stifle incisive journalism than compelling disclosure of other


objective evidence regarding that decision.5


*208  I do not mean to suggest, as did the District Court
here, that Tornillo and Columbia Broadcasting have “nothing
to do” with this case. 73 F.R.D. 387, 396 (SDNY 1977).
To the contrary, the values of editorial autonomy given
recognition in those decisions should inform district courts
as they monitor the discovery phase of defamation cases. But
assuming that a trial judge has discharged his obligation to
prevent unduly protracted or inessential disclosure, see supra,
at 1664–1665, I am unpersuaded that the impact of state-
of-mind inquiry will of itself threaten journalistic endeavor
beyond the threshold contemplated by Sullivan.


External evidence of editorial decisionmaking, however,
stands on a different footing. For here the concern is not
simply that the ultimate product may be inhibited, but
that the process itself will be chilled. Journalists cannot
stop forming tentative hypotheses, but they can cease
articulating them openly. If prepublication dialogue is freely
discoverable, editors and reporters may well prove reluctant
to air their *209  reservations or to explore other means of
**1666  presenting information and comment. The threat of


unchecked discovery may well stifle the collegial discussion


essential to sound editorial dynamics. As we recognized in
United States v. Nixon, 418 U.S. 683, 705, 94 S.Ct. 3090,
3106, 41 L.Ed.2d 1039 (1974). “[T]hose who expect public
dissemination of their remarks may well temper candor with
a concern for appearances . . . to the detriment of the
decisionmaking process.” (Footnote omitted.) Cf. NLRB v.
Sears, Roebuck & Co., 421 U.S. 132, 151, 95 S.Ct. 1504,
1516, 44 L.Ed.2d 29 (1975). Society's interest in enhancing
the accuracy of coverage of public events is ill-served by
procedures tending to muffle expression of uncertainty. To
preserve a climate of free interchange among journalists, the
confidentiality of their conversation must be guaranteed.


It is not enough, I believe, to accord a discovery privilege
that would yield before any plaintiff who can make a
prima facie showing of falsity. See ante, at 1660 (opinion
of BRENNAN, J.). Unless a journalist knows with some
certitude that his misgivings will enjoy protection, they
may remain unexpressed. See 568 F.2d at 994 (OAKES,
J., concurring). If full disclosure is available whenever a
plaintiff can establish that the press erred in some particular,
editorial communication would not be demonstrably less
inhibited than under the Court's approach. And by hypothesis,
it is precisely those instances in which the risk of error is
significant that frank discussion is most valuable.


Accordingly, I would foreclose discovery in defamation cases


as to the substance of editorial conversation.6 Shielding
*210  this limited category of evidence from disclosure


would be unlikely to preclude recovery by plaintiffs with valid
defamation claims. For there are a variety of other means to
establish deliberate or reckless disregard for the truth, such
as absence of verification, inherent implausibility, obvious
reasons to doubt the veracity of accuracy of information, and
concessions or inconsistent statements by the defendant. See
St. Amant v. Thompson, 390 U.S. 727, 732, 88 S.Ct. 1323,
1326, 20 L.Ed.2d 262 (1968). To the extent that such a limited
privilege might deny recovery in some marginal cases, it is, in
my view, an acceptable price to pay for preserving a climate
conducive to considered editorial judgment.


I would therefore direct the Court of Appeals to remand this
case to the District Court for determination first, whether
the questions concerning Lando's state of mind satisfy the
criteria set forth in Part II of this opinion, and second,
whether respondents waived the privilege defined in Part III
for prepublication discussions.
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All Citations


441 U.S. 153, 99 S.Ct. 1635, 60 L.Ed.2d 115, 27
Fed.R.Serv.2d 1, 3 Fed. R. Evid. Serv. 822, 4 Media L. Rep.
2575


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.


1 Criminal libel prosecutions are subject to the same constitutional limitations. Garrison v. Louisiana, 379 U.S. 64, 85 S.Ct.
209, 13 L.Ed.2d 125 (1964).


2 The Court of Appeals summarized the inquiries to which Lando objected as follows:
“1. Lando's conclusions during his research and investigations regarding people or leads to be pursued, or not to be
pursued, in connection with the ‘60 Minutes' segment and the Atlantic Monthly article;
“2. Lando's conclusions about facts imparted by interviewees and his state of mind with respect to the veracity of persons
interviewed;
“3. The basis for conclusions where Lando testified that he did reach a conclusion concerning the veracity of persons,
information or events;
“4. Conversations between Lando and Wallace about matter to be included or excluded from the broadcast publication;
and
“5. Lando's intentions as manifested by his decision to include or exclude certain material.” 568 F.2d 974, 983 (CA2 1977).


3 Respondents' petition for leave to appeal from an interlocutory order, which was granted, stated the issue on appeal
as follows:
“What effect should be given to the First Amendment protection of the press with respect to its exercise of editorial
judgment in pre-trial discovery in a libel case governed by New York Times Co. v. Sullivan, 376 U.S. 254 [84 S.Ct. 710,
11 L.Ed.2d 686] (1964)?”


4 See, e. g., Restatement of Torts § 580 (1938); Pedrick, Freedom of the Press and the Law of Libel: The Modern Revised
Translation, 49 Corn.L.Q. 581, 583–584 (1964); Developments in the Law—Defamation, 69 Harv.L.Rev. 875, 902–910
(1956). In Peck v. Tribune Co., 214 U.S. 185, 189, 29 S.Ct. 554, 555, 53 L.Ed. 960 (1909), Mr. Justice Holmes summarized
the prevailing view of strict liability in the course of reviewing a libel judgment rendered in a federal diversity of citizenship
action:
“There was some suggestion that the defendant published the portrait by mistake, and without knowledge that it was
the plaintiff's portrait or was not what it purported to be. But the fact, if it was one, was no excuse. If the publication
was libellous the defendant took the risk. As was said of such matters by Lord Mansfield, ‘Whatever a man publishes
he publishes at his peril.’ The King v. Woodfall, Lofft 776, 781. . . . The reason is plain. A libel is harmful on its face.
If a man sees fit to publish manifestly hurtful statements concerning an individual, without other justification than exists
for an advertisement or a piece of news, the usual principles of tort will make him liable, if the statements are false or
are true only of some one else.”


5 The definition of fault was to be the responsibility of state laws.  Gertz v. Robert Welch, Inc., 418 U.S. 323, 347, 94 S.Ct.
2997, 3010, 41 L.Ed.2d 789 (1974).


6 See 388 U.S., at 156–159, 87 S.Ct., at 1992–1993, where Mr. Justice Harlan, writing for a plurality of the Court, reviewed
the record under the standard he preferred to apply to public figures, and upheld the verdict for the plaintiff. Mr. Chief
Justice Warren independently reviewed the record under the “actual malice” standard of New York Times and also
concluded in his concurring opinion that the verdict should be upheld. Id., at 168–170, 87 S.Ct., at 1998–1999. The
evidence relied on and summarized in both opinions included substantial amounts of testimony that would fall within
the editorial-process privilege as defined by respondents. The record before the Court included depositions by the
author of the defamatory article, an individual paid to assist the author in preparation, the sports editor of the Saturday
Evening Post, and both its managing editor and editor in chief. These depositions revealed the Saturday Evening Post's
motives in publishing the story (Record, O.T. 1966, No. 37, pp. 706–717), sources (id., at 364, 662–664, 719–720, 729),
conversations among the editors and author concerning the research and development of the article (id., at 363–367,
721–737), decisions and reasons relating to who should be interviewed and what should be investigated (id., at 666–667,
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699–700, 734–736, 772–774), conclusions as to the importance and veracity of sources and information presented in the
article (id., at 720, 732–735, 737, 771–772, 776), and conclusions about the impact that publishing the article would have
on the subject (id., at 714–716, 770). Mr. Justice BRENNAN, writing for himself and Mr. Justice WHITE, also thought the
evidence of record sufficient to satisfy the New York Times malice standard. It is quite unlikely that the Court would have
arrived at the result it did had it believed that inquiry into the editorial processes was constitutionally forbidden.
The Court engaged in similar analysis of the record in reversing the judgments entered in a companion case to Butts,
Associated Press v. Walker, 388 U.S., at 158–159, 87 S.Ct., at 1993; id., at 165, 87 S.Ct., at 1996 (Warren, C. J.,
concurring); and in Time, Inc. v. Hill, 385 U.S. 374, 391–394, 87 S.Ct. 534, 543–545, 17 L.Ed.2d 456 (1967). In Hill, the
record included the edited drafts of the allegedly libelous article and an examination and cross-examination of the author.
During that examination, the writer explained in detail the preparation of the article, his thoughts, conclusions, and beliefs
regarding the material, and a line-by-line analysis of the article with explanations of how and why additions and deletions
were made to the various drafts. As in Butts, the editorial process was the focus of much of the evidence, and direct inquiry
was made into the state of mind of the media defendants. Yet the Court raised no question as to the propriety of the proof.


7 A. Hanson, Libel and Related Torts ¶ 163 (1969); Developments in the Law—Defamation, supra n. 4, at 938; 50
Am.Jur.2d, Libel and Slander § 352 (1970); 53 C.J.S. Libel and Slander § 260 (1955).
The Restatement originally provided in a separate section for the award of punitive damages for malicious defamations.
Restatement of Torts § 1068 (Tent. Draft 13, 1936):
“One who is liable for harm to another's reputation caused by the publication of a libel or slander is also liable for punitive
damages if the defamatory matter was published with knowledge of its falsity or if it was published in reckless indifference
to its truth or falsity or solely for the purpose of causing harm to the plaintiff's reputation or other legally protected interest.”
The provision was later omitted with the explanation that recovery of punitive damages would be determined by the rules
in the Restatement with respect to damages in general. Restatement of Torts § 1068 (Proposed Final Draft 3, 1937).
Gertz v. Robert Welch, Inc., supra, 418 U.S., at 350, 94 S.Ct., at 3012, limited the entitlement to punitive damages, but
such damages are still awardable upon a showing of knowing or reckless falsehood.


8 As Mr. Justice Harlan noted, the jury had been instructed in considering punitive damages to assess “ ‘the reliability, the
nature of the sources of the defendant's information, its acceptance or rejection of the sources, and its care in checking
upon assertions.’ ” 388 U.S., at 156, 87 S.Ct., at 1992 (emphasis added). The Justice found nothing amiss either with
the instruction or the result the jury reached under it. Mr. Justice BRENNAN, dissenting in the Butts case, id., at 172–
174, 87 S.Ct., at 2000–2001, analyzed the instructions differently but raised no question as to the constitutionality of
turning the award of either compensatory or punitive damages upon direct as well as circumstantial evidence going to
the mental state of the defendant.


9 See n. 6, supra.


10 See Nalle v. Oyster, 230 U.S. 165, 179–180, 33 S.Ct. 1043, 1047, 57 L.Ed. 1439 (1913); White v. Nicholls, 3 How. 266,
286–292, 11 L.Ed. 591 (1845); T. Plucknett, A Concise History of the Common Law 502 (5th ed. 1956); Hallen, Character
of Belief Necessary for the Conditional Privilege in Defamation, 25 Ill.L.Rev. 865 (1931). In White v. Nicholls, supra, at
290–291, the Court surveyed the common law and summarized the privilege as follows:
“We have thus taken a view of the authorities which treat of the doctrines of slander and libel, and have considered
those authorities particularly with reference to the distinction they establish between ordinary instances of slander, written
and unwritten, and those which have been styled privileged communications; the peculiar character of which is said to
exempt them from inferences which the law has created with respect to those cases that do not partake of that character.
Our examination, extended as it may seem to have been, has been called for by the importance of a subject most
intimately connected with the rights and happiness of individuals, as it is with the quiet and good order of society. The
investigation has conducted us to the following conclusions, which we propound as the law applicable thereto. 1. That
every publication, either by writing, printing, or pictures, which charges upon or imputes to any person that which renders
him liable to punishment, or which is calculated to make him infamous, or odious, or ridiculous, is prima facie a libel,
and implies malice in the author and publisher towards the person concerning whom such publication is made. Proof
of malice, therefore, in the cases just described, can never be required of the party complaining beyond the proof of
the publication itself: justification, excuse, or extenuation, if either can be shown, must proceed from the defendant. 2.
That the description of cases recognised as privileged communications, must be understood as exceptions to this rule,
and as being founded upon some apparently recognised obligation or motive, legal, moral, or social, which may fairly be
presumed to have led to the publication, and therefore prima facie relieves it from that just implication from which the
general rule of the law is deduced. The rule of evidence, as to such cases, is accordingly so far changed as to impose it
on the plaintiff to remove those presumptions flowing from the seeming obligations and situations of the parties, and to
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require of him to bring home to the defendant the existence of malice as the true motive of his conduct. Beyond this extent
no presumption can be permitted to operate, much less be made to sanctify the indulgence of malice, however wicked,
however express, under the protection of legal forms. We conclude then that malice may be proved, though alleged to
have existed in the proceedings before a court, or legislative body, or any other tribunal or authority, although such court,
legislative body, or other tribunal, may have been the appropriate authority for redressing the grievance represented to
it; and that proof of express malice in any written publication, petition, or proceeding, addressed to such tribunal, will
render that publication, petition, or proceeding, libellous in its character, and actionable, and will subject the author and
publisher thereof to all the consequences of libel.”


11 Hallen, supra, at 866–867. In some jurisdictions a defendant forfeited his privilege if he published negligently or without
probable cause to believe the statement was true. Id., at 867; see White v. Nicholls, supra, at 291.


12 See, e. g., 50 Am.Jur.2d, supra n. 7, § 455:
“The existence of actual malice may be shown in many ways. As a general rule, any competent evidence, either direct or
circumstantial, can be resorted to, and all the relevant circumstances surrounding the transaction may be shown, provided
they are not too remote, including threats, prior or subsequent defamations, subsequent statements of the defendant,
circumstances indicating the existence of rivalry, ill will, or hostility between the parties, facts tending to show a reckless
disregard of the plaintiff's rights, and, in an action against a newspaper, custom and usage with respect to the treatment
of news items of the nature of the one under consideration. The plaintiff may show that the defendant had drawn a pistol
at the time he uttered the words complained of; that defendant had tried to kiss and embrace plaintiff just prior to the
defamatory publication; or that defendant had failed to make a proper investigation before publication of the statement in
question. On cross-examination the defendant may be questioned as to his intent in making the publication.” (Footnotes
and citations omitted.)


13 E. g., W. Odgers, A Digest of the Law of Libel and Slander * 271–* 288 (1st Am. ed. Bigelow 1881); 50 Am.Jur.2d, supra
n. 7, § 455; 53 C.J.S., supra n. 7, § 213.


14 Cf. Odgers, supra, at * 271; F. Holt, The Law of Libel 57 (1st Am. ed. 1818); Billet v. Times-Democrat Publishing Co.,
107 La. 751, 32 So. 17 (1902).


15 In scores of libel cases, courts have addressed the general issue of the admissibility of evidence that would be excluded
under the editorial-process privilege asserted here and have affirmed the relevance and admissibility of the evidence
on behalf of libel plaintiffs. See, e. g., Johnson Publishing Co. v. Davis, 271 Ala. 474, 124 So.2d 441 (1960) (editor
may be cross-examined on meaning intended to be conveyed by passages in magazine article); Freeman v. Mills, 97
Cal.App.2d 161, 217 P.2d 687 (1950) (malice may be established by direct proof of the state of mind of a person, or
by evidence from which its existence may be inferred); Scott v. Times-Mirror Co., 181 Cal. 345, 184 P. 672 (1919) (all
relevant circumstances concerning publication admissible); Sandora v. Times Co., 113 Conn. 574, 155 A. 819 (1931)
(all relevant evidence including direct evidence on state of mind or surrounding circumstances—city editor and reporter
called to stand and questioned extensively as to motives, circumstances of publication, and general practices); Rice v.
Simmons, 2 Del. 309, 31 Am.Dec. 766 (1838) (where question of malice in issue, declarations of publisher at the time of
publication admissible as part of the res gestae ); Western Union Telegraph Co. v. Vickers, 71 Ga.App. 204, 30 S.E.2d
440 (1944) (all relevant evidence admissible, including direct evidence of state of mind and surrounding circumstances);
Cook v. East Shore Newspapers, 327 Ill.App. 559, 64 N.E.2d 751 (1945) (all relevant evidence concerning circumstances
of publications admissible, including testimony by reporters and employees of defendant); Berger v. Freeman Tribune
Publishing Co., 132 Iowa 290, 109 N.W. 784 (1906) (all relevant evidence); Thompson v. Globe Newspaper Co., 279
Mass. 176, 181 N.E. 249 (1932) (only evidence on state of mind of those agents of defendant entrusted with determining
what shall be published is admissible and material); Conroy v. Fall River Herald News Co., 306 Mass. 488, 28 N.E.2d
729 (1940) (any relevant evidence on defendant's malice); Cyrowski v. Polish-American Pub. Co., 196 Mich. 648, 163
N.W. 58 (1917) (testimony of individuals who advised reporter to question plaintiff before publishing defamatory article
was admissible on the issue of malice); Friedell v. Blakely Printing Co., 163 Minn. 226, 203 N.W. 974 (1925) (any relevant
evidence admissible); Cook v. Globe Printing Co., 227 Mo. 471, 127 S.W. 332 (1910) (evidence showing that defendant's
editorial manager knew an important fact to be false admissible on question of malice); Butler v. Gazette Co., 119 App.Div.
767, 104 N.Y.S. 637 (1907) (any evidence admissible to prove actual malice of defendant); Briggs v. Byrd, 34 N.C. 377
(1851) (express malice may be proved either by direct evidence or surrounding circumstances); McBurney v. Times
Publishing Co., 93 R.I. 331, 175 A.2d 170 (1961) (relevant evidence admissible to rebut testimony by reporters and
editors that they published without malice); Lancour v. Herald & Globe Assn., 112 Vt. 471, 28 A.2d 396 (1942) (any
relevant evidence on malice); Farrar v. Tribune Publishing Co., 57 Wash.2d 549, 358 P.2d 792 (1961) (all circumstances
surrounding publication relevant and admissible).
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Similarly, the courts have uniformly admitted such evidence on behalf of the defendant. See, e. g., Bohan v. Record Pub.
Co., 1 Cal.App. 429, 82 P. 634 (1905) (testimony on good faith); Hearne v. De Young, 119 Cal. 670, 52 P. 150 (1898)
(testimony on sources, precautions taken, and good faith); Ballinger v. Democrat Co., 203 Iowa 1095, 212 N.W. 557
(1927) (testimony of reporter and editor on good faith admissible); Snyder v. Tribune Co., 161 Iowa 671, 143 N.W. 519
(1913) (testimony as to source of information and good faith of reporter admissible); Courier-Journal Co. v. Phillips, 142
Ky. 372, 134 S.W. 446 (1911) (testimony of reporter on good faith); Conner v. Standard Pub. Co., 183 Mass. 474, 67 N.E.
596 (1903) (testimony as to source of information); Davis v. Marxhausen, 103 Mich. 315, 61 N.W. 504 (1894) (testimony
on good faith and proper precautions taken before publishing); Julian v. Kansas City Star Co., 209 Mo. 35, 107 S.W.
496 (1908) (testimony on thoughts and intentions at the time of publication admissible); Paxton v. Woodward, 31 Mont.
195, 78 P. 215 (1904) (testimony as to motive, good faith, and sources); Las Vegas Sun, Inc. v. Franklin, 74 Nev. 282,
329 P.2d 867 (1958) (testimony of publisher on good faith); Lindsey v. Evening Journal Assn., 10 N.J.Misc. 1275, 163 A.
245 (1932) (testimony on good faith); Kohn v. P & D Publishing Co., 169 App.Div. 580, 155 N.Y.S. 455 (1915) (source);
Hains v. New York Evening Journal, 240 N.Y.S. 734 (Sup.Ct.1930) (source); Goodrow v. Malone Telegram, Inc., 235
App.Div. 3, 255 N.Y.S. 812 (1932) (reporter's testimony as to source); Goodrow v. Press Co., 233 App.Div. 41, 251 N.Y.S.
364 (1931) (defendant can testify and introduce evidence on his good faith at time of publication); Kehoe v. New York
Tribune, 229 App.Div. 220, 241 N.Y.S. 676 (1930) (testimony on good faith admissible to prevent imposition of punitive
damages); Varvaro v. American Agriculturist, Inc., 222 App.Div. 213, 225 N.Y.S. 564 (1927) (defendant may testify and
introduce evidence on lack of malice); Van Arsdale v. Time, Inc., 35 N.Y.S.2d 951 (Sup.Ct.), aff'd, 265 App.Div. 919, 39
N.Y.S.2d 413 (1942); Weichbrodt v. New York Evening Journal, 11 N.Y.S.2d 112 (Sup.Ct. 1939) (defendant may testify
as to good faith and probable cause); Cleveland Leader Printing Co. v. Nethersole, 84 Ohio St. 118, 95 N.E. 735 (1911)
(testimony on good faith); Cobb v. Oklahoma Pub. Co., 42 Okl. 314, 140 P. 1079 (1914) (defendant's testimony as to
lack of malice and source of information); Times Pub. Co. v. Ray, 1 S.W.2d 471 (Tex.Civ.App.1927), aff'd, 12 S.W.2d
165 (1929) (testimony as to lack of malice); Pfister v. Milwaukee Free Press Co., 139 Wis. 627, 121 N.W. 938 (1909)
(testimony as to absence of malice).
None of these cases as much as suggested that there were special limits applicable to the press on the discoverability
of such evidence, either before or during trial.


16 As we stated in Tornillo, “no ‘government agency—local, state, or federal—can tell a newspaper in advance what it can
print and what it cannot.’ ” 418 U.S., at 255–256, 94 S.Ct., at 2838, quoting Pittsburgh Press Co. v. Human Relations
Comm'n, 413 U.S. 376, 400, 93 S.Ct. 2553, 2566, 37 L.Ed.2d 669 (1973) (STEWART, J., dissenting).


17 Two years later, in Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976), there was likewise no
indication that the plaintiff is subject to substantial evidentiary restrictions in proving the defendant's fault. As Mr. Justice
POWELL and Mr. Justice STEWART stated in concurrence, the answer to this question of culpability “depends upon a
careful consideration of all the relevant evidence concerning Time's actions prior to the publication of the ‘Milestones'
article.” Id., at 465–466, 96 S.Ct., at 971. They suggested that on remand all the evidence of record should be considered,
which included evidence going to the beliefs of Time's editorial staff. See id., at 467–470, 96 S.Ct., at 971–972 and n. 5.


18 See, e. g., the cases collected in n. 15, supra, in which media defendants asserted, and courts upheld, the right to present
this type of evidence at trial in order to establish good faith and lack of malice.


19 It was also suggested at oral argument that the privilege would cover questions in the “why” form, but not of the “who,”
“what,” “when,” and “where” type. Tr. of Oral Arg. 32–34. But it is evident from Lando's deposition that questions soliciting
“why” answers relating to the editorial process were answered, e. g., Tr. of Deposition 21, L. 7; 1892, L. 18, and that
he refused to answer others that did not fall into this category, e. g., id., at 666, L. 20; 774, L. 5; 877, L. 12; 880, L. 5;
1488, L. 3; 1893, L. 11; see Tr. of Oral Arg. 46.


20 The kind of question respondents seek to avoid answering is, by their own admission, the easiest to answer. See Tr.
of Oral Arg. 31:
“[T]hey are set-up questions for our side. . . . [T]hese are not difficult questions to answer.”


21 Often it is the libel defendant who first presents at trial direct evidence about the editorial process in order to establish
good faith and lack of malice. That was true in New York Times Co. v. Sullivan, see, e. g., Record, O.T. 1963, No. 39,
p. 762, and in many of the cases cited in n. 15, supra.


22 They invoke our observation in United States v. Nixon, 418 U.S. 683, 705, 94 S.Ct. 3090, 3106, 41 L.Ed.2d 1039 (1974):
“[T]hose who expect public dissemination of their remarks may well temper candor with a concern for appearances and
for their own interests to the detriment of the decisionmaking process.”


23 Mr. Justice BRENNAN would extend more constitutional protection to editorial discussion by excusing answers to relevant
questions about in-house conversations until the plaintiff has made a prima facie case of falsity. If this suggestion
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contemplates a bifurcated trial, first on falsity and then on culpability and injury, we decline to subject libel trials to such
burdensome complications and intolerable delay. On the other hand, if, as seems more likely, the prima facie showing
does not contemplate a minitrial on falsity, no resolution of conflicting evidence on this issue, but only a credible assertion
by the plaintiff, it smacks of a requirement that could be satisfied by an affidavit or a simple verification of the pleadings.
We are reluctant to imbed this formalism in the Constitution.


24 See Elkins v. United States, 364 U.S. 206, 234, 80 S.Ct. 1437, 1454, 4 L.Ed.2d 1669 (1960) (Frankfurter, J., dissenting):
“Limitations are properly placed upon the operation of this general principle [of no testimonial privilege] only to the very
limited extent that permitting a refusal to testify or excluding relevant evidence has a public good transcending the normally
predominant principle of utilizing all rational means for ascertaining truth.” See also 8 J. Wigmore, Evidence § 2192
(McNaughton rev. 1961); 4 The Works of Jeremy Bentham 321 (J. Bowring ed. 1843).


25 It is urged that the large costs of defending lawsuits will intimidate the press and lead to self-censorship, particularly where
smaller newspapers and broadcasters are involved. It is noted that Lando's deposition alone continued intermittently for
over a year and filled 26 volumes containing nearly 3,000 pages and 240 exhibits. As well as out-of-pocket expenses
of the deposition, there were substantial legal fees, and Lando and his associates were diverted from news gathering
and reporting for a significant amount of time.


26 Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 740–741, 95 S.Ct. 1917, 1928, 44 L.Ed.2d 539 (1975); ACF
Industries, Inc. v. EEOC, 439 U.S. 1081, 99 S.Ct. 865, 59 L.Ed.2d 52 (1979) (POWELL, J., joined by STEWART and
REHNQUIST, JJ., dissenting from denial of certiorari); Burger: Agenda for 2000 A.D.: A Need for Systematic Anticipation,
Address at the Pound Conference, 70 F.R.D. 83, 95–96 (1976). The Committee on Rules of Practice and Procedure of
the Judicial Conference of the United States has proposed amendments to the Federal Rules of Civil Procedure designed
to ameliorate this problem. Preliminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure (1978).


27 Mr. Justice STEWART would remand to have the trial court rule once again on the relevance of the disputed questions.
But the opinion of the trial judge reveals that he correctly understood that New York Times and Gertz required Herbert
to prove either knowing falsehood or reckless disregard for truth. With the proper constitutional elements in mind, the
judge went on to rule that the questions at issue were clearly relevant and that no constitutional privilege excused Lando
from answering them. We hold that the judge committed no constitutional error but, contrary to Mr. Justice STEWART,
find it inappropriate to review his rulings on relevancy.


1 Our decisions in Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730 (1974), and
Columbia Broadcasting System, Inc. v. Democratic National Committee, 412 U.S. 94, 93 S.Ct. 2080, 36 L.Ed.2d 772
(1973), provide no support for the theory that the prepublication editorial process enjoys a special status under the First
Amendment. Rather, those decisions rest on the fundamental principle that the coerced publication of particular views,
as much as their suppression, violates the freedom of speech.


2 See ABA, Report of Pound Conference Follow-Up Task Force, 74 F.R.D. 159, 191–192 (1976); Erickson, The Pound
Conference Recommendations: A Blueprint for the Justice System in the Twenty-First Century, 76 F.R.D. 277, 288–290
(1978); Bell, The Pound Conference Follow-Up: A Response from the United States Department of Justice, 76 F.R.D.
320, 328 (1978); Powell, Reforms—Long Overdue, 33 Record of N.Y.C.B.A. 458, 461–463 (1978).


3 See ante, at 1649 n.25.


4 In some instances, it might be appropriate for the district court to delay enforcing a discovery demand, in the hope that
the resolution of issues through summary judgment or other developments in discovery might reduce the need for the
material demanded. It is pertinent to note that respondents here had not sought summary judgment on any issue at the
time discovery was opposed, and have not argued that discovery should be postponed until other issues on which liability
depends are resolved.


1 Freedom of speech is itself an end because the human community is in large measure defined through speech; freedom
of speech is therefore intrinsic to individual dignity. This is particularly so in a democracy like our own, in which the
autonomy of each individual is accorded equal and incommensurate respect. As the Court stated in Cohen v. California,
403 U.S. 15, 24, 91 S.Ct. 1780, 1788, 29 L.Ed.2d 284 (1971):
“The constitutional right of free expression is powerful medicine in a society as diverse and populous as ours. It is designed
and intended to remove governmental restraints from the arena of public discussion, putting the decision as to what views
shall be voiced largely into the hands of each of us, in the hope that use of such freedom will ultimately produce a more
capable citizenry and more perfect polity and in the belief that no other approach would comport with the premise of
individual dignity and choice upon which our political system rests.”
Respondents properly do not rest their arguments for an editorial privilege on the value of individual self-expression. So
grounded, an editorial privilege might not stop short of shielding all speech.
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2 As Professor Zechariah Chafee, Jr., stated in 1946:
“The First Amendment protects . . . a social interest in the attainment of truth, so that the country may not only adopt the
wisest course of action but carry it out in the wisest way. . . . Truth can be sifted out from falsehood only if the government
is vigorously and constantly cross-examined . . . .” Free Speech in the United States 33.
Mr. Justice Holmes gave this social value a broader and more theoretical formulation:
“Persecution for the expression of opinions seems to me perfectly logical. If you have no doubt of your premises or
your power and want a certain result with all your heart you naturally express your wishes in law and sweep away all
opposition. . . . But when men have realized that time has upset many fighting faiths, they may come to believe even
more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by
free trade in ideas—that the best test of truth is the power of the thought to get itself accepted in the competition of the
market, and that truth is the only ground upon which their wishes safely can be carried out. That at any rate is the theory
of our Constitution. It is an experiment, as all life is an experiment. . . . While that experiment is part of our system I think
that we should be eternally vigilant against attempts to check the expression of opinions that we loathe and believe to be
fraught with death, unless they so imminently threaten immediate interference with the lawful and pressing purposes of
the law that an immediate check is required to save the country.” Abrams v. United States, 250 U.S. 616, 630, 40 S.Ct.
17, 22, 63 L.Ed. 1173 (1919) (dissenting opinion).
See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390, 89 S.Ct. 1794, 1806, 23 L.Ed.2d 371 (1969).


3 “Just so far as, at any point, the citizens who are to decide an issue are denied acquaintance with information or opinion
or doubt or disbelief or criticism which is relevant to that issue, just so far the result must be ill-considered, ill-balanced
planning for the general good. It is that mutilation of the thinking process of the community against which the First
Amendment to the Constitution is directed. The principle of the freedom of speech springs from the necessities of the
program of self-government. It is not a Law of Nature or of Reason in the abstract. It is a deduction from the basic
American agreement that public issues shall be decided by universal suffrage.” A. Meiklejohn, Political Freedom: The
Constitutional Powers of the People 27 (1965).
See Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748, 765, 96 S.Ct. 1817, 1827,
48 L.Ed.2d 346 (1976); Brennan, The Supreme Court and the Meiklejohn Interpretation of the First Amendment, 79
Harv.L.Rev. 1 (1965).


4 See Blasi, The Checking Value in First Amendment Theory, 1977 Am.Bar.Found.Research J. 521. Lord Erskine, while
defending Thomas Paine in his trial for seditious libel, offered a compact and eloquent statement of this position:
“Gentlemen, I have insisted, at great length, upon the origin of governments, and detailed the authorities which you have
heard upon the subject, because I consider it to be not only an essential support, but the very foundation of the liberty of
the press. If Mr. Burke be right in his principles of government, I admit that the press, in my sense of its freedom, ought
not to be free, nor free in any sense at all; and that all addresses to the people upon the subjects of government, and
all speculations of amendment, of what kind or nature soever, are illegal and criminal; since if the people have, with out
possible re-call, delegated all their authorities, they have no jurisdiction to act, and therefore none to think or write upon
such subjects; and it would be a libel to arraign government or any of its acts, before those who have no jurisdiction to
correct them. But on the other hand . . . no legal argument can shake the freedom of the press in my sense of it, if I am
supported in my doctrines concerning the great unalienable right of the people, to reform or to change their governments.
It is because the liberty of the press resolves itself into this great issue, that it has been in every country the last liberty
which subjects have been able to wrest from power. Other liberties are held under governments, but the liberty of opinion
keeps governments themselves in due subjection to their duties.” 1 Speeches of Lord Erskine 524–525 (J. High ed. 1876).
This position is often predicated upon a natural adversity between the government and the press. See A. Bickel, The
Morality of Consent 80–88 (1975). In Mills v. Alabama, 384 U.S. 214, 219, 86 S.Ct. 1434, 1437, 16 L.Ed.2d 484 (1966),
for example, we stated:
“[T]he press serves and was designed to serve as a powerful antidote to any abuses of power by governmental officials
and as a constitutionally chosen means for keeping officials elected by the people responsible to all the people whom
they were selected to serve. Suppression of the right of the press to praise or criticize governmental agents and to clamor
and contend for or against change . . . muzzles one of the very agencies the Framers of our Constitution thoughtfully and
deliberately selected to improve our society and keep it free.”


5 1 Journals of the Continental Congress 108 (1774) (W. Ford ed. 1904).


6 “[I]t is useless to define free speech by talk about rights. The agitator asserts his constitutional right to speak, the
government asserts its constitutional right to wage war. The result is a deadlock.
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“The true boundary line of the First Amendment can be fixed only when Congress and the courts realize that the principle
on which speech is classified as lawful or unlawful involves the balancing against each other of two very important social
interests, in public safety and in the search for truth.” Chafee, supra n. 2, at 31, 35.


7 In an analogous manner the Court has, over my strong protest, analyzed the exclusionary rule as permitting a defendant
to assert social interests that do not reduce to his personal rights:
“The primary justification for the exclusionary rule then is the deterrence of police conduct that violates Fourth Amendment
rights. Post-Mapp [v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081] decisions have established that the rule is not
a personal constitutional right. It is not calculated to redress the injury to the privacy of the victim of the search or seizure,
for any ‘[r]eparation comes too late.’ Linkletter v. Walker, 381 U.S. 618, 637, 85 S.Ct. 1731, 1741, 14 L.Ed.2d 601 (1965).
Instead, “ ‘the rule is a judicially created remedy designed to safeguard Fourth Amendment rights generally through its
deterrent effect . . . .’ United States v. Calandra, [414 U.S. 338, 348, 94 S.Ct. 613, 620, 38 L.Ed.2d 561 (1974)].” Stone
v. Powell, 428 U.S. 465, 486, 96 S.Ct. 3037, 3048, 49 L.Ed.2d 1067 (1976).


8 Compare New York Times Co. v. Sullivan, 376 U.S. 254, 282, 84 S.Ct. 710, 727, 11 L.Ed.2d 686 (1964):
“In Barr v. Matteo, 360 U.S. 564, 575, 79 S.Ct. 1335–1341, 3 L.Ed.2d 1434, this Court held the utterance of a federal
official to be absolutely privileged if made ‘within the outer perimeter’ of his duties. . . . Analogous considerations
support the privilege for the citizen-critic of government. It is as much his duty to criticize as it is the official's duty to
administer.” (Emphasis supplied.)


9 Of course, “the press does not have a monopoly on either the First Amendment or the ability to enlighten.” First National
Bank of Boston v. Bellotti, 435 U.S., at 782, 98 S.Ct., at 1419. “The informative function asserted by representatives of the
organized press . . . is also performed by lecturers, political pollsters, novelists, academic researchers, and dramatists.
Almost any author may quite accurately assert that he is contributing to the flow of information to the public . . . .” Branzburg
v. Hayes, 408 U.S., at 705, 92 S.Ct., at 2668.


10 This is not, of course, to imply that the editorial process of persons or institutions other than the communications media
does not merit First Amendment protection.


11 The editorial process could be inhibited in other ways as well. For example, public figures might bring harassment
suits against the media in order to use discovery to uncover aspects of the editorial process which, if publicly revealed,
would prove embarrassing to the press. In different contexts other First Amendment values might be affected. If sued
by a powerful political figure, for example, journalists might fear reprisals for information disclosed during discovery. Cf.
Reporters Committee for Freedom of the Press v. American Telephone & Telegraph Co., 192 U.S.App.D.C. 376, 593
F.2d 1030 (1978). Such a chilling effect might particularly impact on the press' ability to perform its “checking” function.
See n. 4, supra. In the instant case, however, petitioner is not such a public official, nor are respondents claiming to be
suffering the effects of such a chill.


12 Elements of petitioner's complaint appear to set forth a claim for invasion of privacy. See Time, Inc. v. Hill, 385 U.S.
374, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967). The case has come to this Court framed as a libel action, however, and I
shall so consider it.


13 Were the plaintiff in this case a public official intent upon using discovery to intimidate the press, other First Amendment
values might well be implicated. See n. 11, supra.


14 My Brother POWELL writes separately to emphasize that district courts must carefully weigh “the values protected by
the First Amendment” in determining the relevance of discovery requests. Ante, at 1651. At the same time, however,
he concludes that there should not be an evidentiary privilege which protects the editorial process because “whatever
protection the ‘exercise of editorial judgment’ enjoys depends entirely on the protection the First Amendment accords the
product of this judgment, namely, published speech,” ante, at 1650, and because an editorial privilege “is unnecessary
to safeguard published speech.” Ibid. I assume my Brother POWELL means by this that the exposure of predecisional
editorial discussions will not meaningfully affect the nature of subsequent publications. But if this is true, I have difficulty
understanding exactly what First Amendment values my Brother POWELL expects district courts to place in the balance.
He may be suggesting that First Amendment values are impaired merely by requiring media defendants to respond to
discovery requests like any other litigant. But even if district courts were to apply stricter standards of relevance in cases
involving media defendants, the burden of pretrial discovery would be only marginally decreased, and it does not seem
justified to assume that this result would meaningfully affect the nature of subsequent publications.


15 See Greenbelt Cooperative Publishing Assn. v. Bresler, 398 U.S. 6, 90 S.Ct. 1537, 26 L.Ed.2d 6 (1970).


16 I do not reach the case in which a media defendant has more specific and concrete interests at stake. See nn. 11 and 13,
supra. Nor do I reach the case in which a litigant with more weighty interests than a civil plaintiff attempts to overcome
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a claim of editorial privilege. See, e. g., Associated Press v. NLRB, 301 U.S. 103, 57 S.Ct. 650, 81 L.Ed. 953 (1937);
Associated Press v. United States, 326 U.S. 1, 65 S.Ct. 1416, 89 L.Ed. 2013 (1945).


17 A plaintiff can make his prima facie showing as part of his motion for an order compelling discovery under Fed. Rule
Civ.Proc. 37, or at any other appropriate time.


1 See Webster's New International Dictionary 1367 (2d ed. 1961).


2 The following are some random samples:
“Did you ever come to a conclusion that it was unnecessary to talk to Capt. Laurence Potter prior to the presentation
of the program on February 4th?”
“Did you come to the conclusion that you did not want to have a filmed interview with Sgt. Carmon for the program?”
“When you prepared the final draft of the program to be aired, did you form any conclusion as to whether one of the
matters presented by that program was Col. Herbert's view of the treatment of the Vietnamese?”
“Do you have any recollection of discussing with anybody at CBS whether that sequence should be excluded from the
program as broadcast?”
“Prior to the publication of the Atlantic Monthly article, Mr. Lando, did you discuss that article or the preparation of that
article with any representative of CBS?”


3 Rule 26(b)(1) provides in relevant part:
“Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in
the pending action . . . . It is not ground for objection that the information sought will be inadmissible at the trial if the
information sought appears reasonably calculated to lead to the discovery of admissible evidence.”


4 Fed.Rule Civ.Proc. 1.


1 See Bell, The Pound Conference Follow-up: A Response from the United States Department of Justice, 76 F.R.D. 320,
328–329 (1978); Erikson, The Pound Conference Recommendations: A Blueprint for the Justice System in the Twenty-
First Century, 76 F.R.D. 277, 288–290 (1978); Lasker, The Court Crunch: A View from the Bench, 76 F.R.D. 245, 252
(1978); A. B. A. Litigation Section, Report of the Special Committee for the Study of Discovery Abuse (Oct.1977); Stanley,
President's Page, 62 A.B.A.J. 1375 (1976); Burger, Agenda for 2000 A.D.—A Need for Systematic Anticipation, 70 F.R.D.
83, 95–96 (1976); 4 J. Moore, Federal Practice ¶ 26.02[3] (2d ed. 1976).


2 See Anderson, Libel and Press Self-Censorship, 53 Texas L.Rev. 422, 435 (1975).


3 As the facts of the instant case illustrate, that expense can be considerable. The deposition of Lando alone consumed
26 days and close to 3,000 pages of transcript. See 568 F.2d 974, 982 (CA2 1977).


4 Although the separate opinions of my Brothers POWELL and STEWART display greater solicitude for First Amendment
values than does the opinion for the Court, I believe that they too elide the critical issue presented by this case. Under
the “broad and liberal” standard of Hickman, surely disclosure of what was known to a journalist but “was not published,”
ante, at 1661 (opinion of STEWART, J.), will often be germane to whether that individual proceeded with deliberate or
reckless disregard for the truth. And admonishing district courts to monitor discovery in the “interest of justice,” ante, at
1651 (opinion of POWELL, J.) or to prevent “undue burden or expense,” ibid., adds little to the guidance already afforded
by Rule 26 and cannot adequately mitigate the burdens on the press so long as Hickman's directive remains in force.
Moreover, neither opinion is directly responsive to the effect of discovery on editorial discussion. See infra, at 1666.


5 Respondents in this case produced a considerable amount of evidence regarding preparation of the broadcast:
“Lando answered innumerable questions about what he knew, or had seen; whom he interviewed; intimate details of his
discussions with interviewees; and the form and frequency of his communications with sources. The exhibits produced
included transcripts of his interviews; volumes of reporters notes; videotapes of interviews; and a series of drafts of the
‘60 Minutes' telecast. Herbert also discovered the contents of pre-telecast conversations between Lando and Wallace as
well as reactions to documents considered by both.” 568 F.2d, at 982 (footnote omitted).
As an abstract proposition, it is not self-evident why disclosure of this material, for which no privilege was sought, would
be less likely to inhibit the final publication than state-of-mind inquiries, which in most cases would presumably elicit
self-serving responses. Indeed, as the Court acknowledges, plaintiffs may “rarely be successful in proving awareness of
falsehood from the mouth of the defendant himself.” Ante, at 1646.
Thus, I seriously doubt that state-of-mind questions will substantially “increase the likelihood of large damage judgments
in libel actions.”  Ante, at 1657 (opinion of BRENNAN, J.). But neither can it be disputed that such questions might on
occasion generate answers useful to plaintiffs in defamation suits. See, e. g., Davis v. Schuchat, 166 U.S.App.D.C. 351,
355–356, 510 F.2d 731, 735–736 (1975); Goldwater v. Ginzburg, 414 F.2d 324, 334–335 (CA2 1969), cert. denied, 396
U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970); Varnish v. Best Medium Publishing Co., 405 F.2d 608, 612 (CA2 1968),
cert. denied, 394 U.S. 987, 89 S.Ct. 1465, 22 L.Ed.2d 762 (1969).
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6 Contrary to the Court's intimation, ante, at 1643, 1645–1646 this would not be the first instance in which protection apart
from the Sullivan malice standard has been extended to safeguard the constitutional interests implicated in libel suits. For
example, lower courts have displayed sensitivity to First Amendment values in assessing motions to compel disclosure
of confidential sources, see Cervantes v. Time, Inc., 464 F.2d 986, 992–994 (CA8 1972), cert. denied, 409 U.S. 1125,
93 S.Ct. 939, 35 L.Ed.2d 257 (1973), and motions by defendants for summary judgment. See Washington Post Co.
v. Keogh, 125 U.S.App.D.C. 32, 34–35, 365 F.2d 965, 967–968 (1966), cert. denied, 385 U.S. 1011, 87 S.Ct. 708, 17
L.Ed.2d 548 (1967).
Different considerations would, of course, obtain if a privilege for editorial communications were sought in conjunction
with criminal proceedings. Cf. New York Times Co. v. Jascalevich, 439 U.S. 1301, 98 S.Ct. 3060, 58 L.Ed.2d 12 (1978)
(MARSHALL, J., in chambers); United States v. Nixon, 418 U.S. 683, 712–713, 94 S.Ct. 3090, 3109, 3110, 41 L.Ed.2d
1039 (1974); Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972); id., at 741–743, 92 S.Ct., at
2680–2681 (STEWART, J., dissenting).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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347 B.R. 607
United States District Court,


W.D. Kentucky,
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In re Emory M. DAVIS and
Carol D. Davis, Debtors.


Emory M. Davis and Carol
C. Davis, Appellants,


v.
Frank Mitan, Appellee.


Civil Action No. 06–88–C.
|


Aug. 14, 2006.


Synopsis
Background: Former business associate of Chapter 13
debtors, former associate's father, and related entities brought
adversary proceeding against debtors, alleging libel and
intentional interference with contractual relations and/or
prospective advantage. Following trial, the Bankruptcy Court,
Thomas H. Fulton, J., 334 B.R. 874, entered judgment in
favor of one of plaintiffs on libel claim and awarded injunctive
relief, and debtors appealed.


Holdings: The District Court, Coffman, J., held that:


under Kentucky law as predicted by federal district court,
update of Internet website to report additional nefarious
activities in which party had allegedly engaged since report
was first published on website regarding his activities was in
nature of “republication,” which restarted one-year statute of
limitations on libel claim;


decision not to impose extreme sanction of dismissal of libel
claims against Chapter 13 debtors, based on claimant's failure
to appear at his duly noticed deposition, was not abuse of
discretion; and


injunction entered by bankruptcy court was overbroad.


Affirmed in part, reversed in part and remanded.


Attorneys and Law Firms


*609  Amber E. Trbonja, Christopher Austin Bates, David
Marcus Cantor, Seiller Waterman, LLC, Louisville, KY, for
Appellants.


Bruce D. Atherton, Atherton & Associates, LLC, Louisville,
KY, for Appellee.


MEMORANDUM OPINION AND ORDER


COFFMAN, District Judge.


This matter is before the court on appeal of the bankruptcy


court's final order in an adversary proceeding.1 The court,
having reviewed the record and being duly advised, will
affirm in part, reverse in part, and remand for further
proceedings.


I. Facts
The appellants, Emory and Carol Davis, filed a Chapter 13
bankruptcy petition in September, 2003. The Davises believe
that their business dealings with Kenneth Mitan (“Kenneth”)
caused their financial *610  trouble. Accordingly, they
authored a website, www.mitanalert.com. This website,
which the Bankruptcy Court described as a “scandal sheet,”
contains material suggesting that Kenneth Mitan and his
family are con artists, and that one should avoid doing


business with them.2 This adversary proceeding was initiated
by Kenneth, his father, Frank Mitan (“Frank”), and various
Mitan-family business entities to recover damages for libel
and tortious interference with contractual relations.


The adversary proceeding is, in some ways, a reprise of Mitan
v. Davis, 243 F.Supp.2d 719 (W.D.Ky.2003), where Kenneth
sought to recover damages for libel based on the publication
of ten items at www.mitanalert.com. In that case, the District
Court dismissed all but one of those claims as barred by
the one-year statute of limitations. Id. at 722–24. After the
order of dismissal, the Davises updated their website, adding
“Breaking News!” and “Update!” sections. These sections
list additional nefarious activities in which Kenneth and, by
reference, his family are alleged to have participated. It is
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because of these updates that the Davises were haled back
into court for libel. After a hearing, the Bankruptcy Court
found for the Davises on all claims except Frank's claim
for libel. However, because Frank did not prove damages, it
awarded him nominal damages of $5,000. The Bankruptcy
Court also ordered any reference to Frank to be stricken from
the Davises' website, and enjoined the Davises from operating
www.mitanalert.com, or any similar website, for the duration
of their Chapter 13 plan.


The Davises raise three issues in this appeal. First, they
argue that the bankruptcy court erred in finding that they
were liable to Frank for defamation. Second, they claim that
the Bankruptcy Court erred in failing to sanction Frank for
discovery abuse. Finally, they claim that it was an abuse of
discretion to require the removal of the entire website.


II. Jurisdiction and Standard of Review
 This court has jurisdiction to hear this appeal under 28
U.S.C. § 158(a)(1). The Bankruptcy Court's findings of fact
are reviewed under a clearly erroneous standard, while the
conclusions of law are reviewed de novo. In re Downs,
103 F.3d 472, 476–77 (6th Cir.1996). The Bankruptcy
Court's discretionary decisions are reviewed for abuse of that
discretion. In re Zick, 931 F.2d 1124, 1126 (6th Cir.1991).


III. Libel
The Davises argue that any statements published about Frank
were true and, therefore, not libelous. Additionally, they argue
that any claim for libel is barred by the one-year statute of
limitations. The Bankruptcy Court found that any reasonable
person looking at the Davises' website would conclude that
members of the Mitan family are frauds and that one should
not do business with them; that Frank Mitan is a member of
the Mitan family; and that there was no proof that Frank was a
con artist or part of a team of con artists. The record supports
these factual findings and they are not clearly erroneous.
Notwithstanding *611  these findings, the Davises argue that
Frank admitted that the website did not implicate him in
any wrongdoing. This argument, unsupported by any citation
to the record, is not convincing in light of Frank's myriad
statements to the contrary.


 To recover for libel, the plaintiff must show the publication
of defamatory material. Columbia Sussex Corp. v. Hay,
627 S.W.2d 270, 273 (Ky.Ct.App.1981) (listing elements of
the tort). All claims for libel must be brought within one
year after the publication of defamatory material. K.R.S.


§ 413.140(1)(d); Caslin v. Gen. Elec. Co., 608 S.W.2d 69
(Ky.Ct.App.1980). The Supreme Court of Kentucky has
not determined what constitutes Internet “publication” for
the purposes of the running of the statute of limitations.
However, this court agrees with the analysis of its sibling
court, which held that Kentucky would apply the single-
publication rule to material published on the Internet. Mitan v.
Davis, 243 F.Supp.2d at 722–24. See also Firth v. New York,
98 N.Y.2d 365, 747 N.Y.S.2d 69, 775 N.E.2d 463 (2002);
Churchill v. New Jersey, 378 N.J.Super. 471, 876 A.2d 311
(Ct.App.Div.2005).


The single-publication rule holds that any form of mass
communication or aggregate publication—such as the
publication of an edition of a book or a periodical, or
the broadcast of a single radio or television program—is a
single communication and can give rise to only one action
for libel. Mitan, 243 F.Supp.2d at 722 citing Restatement
(Second) of Torts § 577A. The rule applies only to those
cases where communication is simultaneously available to
multiple persons. Restatement (Second) of Torts § 577A cmt.
b. Its purposes are to prevent a multiplicity of actions; to
protect the defendant from excessive liability based on a
single publication run; to allow the plaintiff to recover all of
his damages at once; and to reduce the chilling effect that
the common-law rule might have on the mass communication


of ideas.3 Firth, 775 N.E.2d at 464. Under the single-
publication rule, the statute of limitations runs as soon as the
communication enters the stream of commerce. Mitan, 243
F.Supp.2d at 722.


 An exception to the single-publication rule is the doctrine of
republication. Republishing material—including publishing
a second edition or a book or periodical, editing and
republishing defamatory material, or placing it in a new form
—resets the statute of limitations. Restatement (Second) of
Torts § 577A cmt. c, d. This exception provides the plaintiff
with a remedy where the defendant edits and retransmits the
defamatory material, or distributes the defamatory material
for a second time with the goal of reaching a new audience.
E.g., Firth, 775 N.E.2d at 466–67. The narrow question
in this case is whether posting new information to a
defamatory website resets the statute of limitations under the
republication doctrine. As the Supreme Court of Kentucky
has not spoken on this issue, the court relies on persuasive
authority from other jurisdictions.


 The mere act of editing a website to add unrelated content
does not constitute republication of unrelated defamatory



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS158&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS158&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278968&pubNum=506&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_476

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996278968&pubNum=506&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_506_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_476

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991085670&pubNum=350&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_350_1126&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1126

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981141086&pubNum=713&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_713_273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_273

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981141086&pubNum=713&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_713_273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_273

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000010&cite=KYSTS413.140&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5743000079cb6

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000010&cite=KYSTS413.140&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5743000079cb6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980145621&pubNum=713&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980145621&pubNum=713&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003140166&pubNum=4637&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003140166&pubNum=4637&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409298&pubNum=578&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409298&pubNum=578&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006844803&pubNum=162&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006844803&pubNum=162&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003140166&pubNum=4637&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694449&pubNum=0101577&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694449&pubNum=0101577&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409298&pubNum=578&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_578_464&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_464

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003140166&pubNum=4637&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003140166&pubNum=4637&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_4637_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002409298&pubNum=578&originatingDoc=I16be225a2d2911dbb0d3b726c66cf290&refType=RP&fi=co_pp_sp_578_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_466





In re Davis, 347 B.R. 607 (2006)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3


material that is posted on the same website. Firth, 775 N.E.2d
at 466. Similarly, mere technical changes to a website, such
as changing the way an item of information is accessed, is not
republication. Churchill, 876 A.2d at 317, 319. These *612
rules are consistent with a public policy that encourages
the free transmission of information and ideas. See, e.g.,
Mitan, 243 F.Supp.2d at 721; Firth, 775 N.E.2d at 467. In
contrast, where substantive material is added to a website,
and that material is related to defamatory material that is
already posted, a republication has occurred. Cf. Firth, 775
N.E.2d at 466; Churchill, 876 A.2d at 319–20. To hold
otherwise would give a publisher carte blanche to continueto
publish defamatory material on the Internet after the statute
of limitations has run in the first instance.


 In this case, the Bankruptcy Court found that the new material
on the Davises' website contained substantive information
related to Kenneth and, by reference, to the Mitan family.
Having found these necessary facts, the Bankruptcy Court
correctly analyzed Mitan, Firth, and Churchill and held that
a republication had occurred, which restarted the statute of
limitations. As the adversary proceeding was filed within one
year of the updates to the Davises' website, it was timely filed.


IV. Sanctions
To prepare for this adversary proceeding the Davises sought
to depose Frank Mitan. Accordingly, on December 10, 2004,
they filed a notice of deposition requesting that Frank, who
is an 81–year–old Michigan resident, appear in Louisville
on January 12, 2005. On January 11, 2005, Frank, through
counsel, informed the Davises that he would not appear for
his deposition. Accordingly, the Davises moved to dismiss
the adversary proceeding due to the failure to cooperate in
discovery. In this appeal, they ask the court to review the
denial of that motion.


 The Federal Rules of Bankruptcy Procedure allow the court
to dismiss an action as a sanction for failure to comply with
discovery. Fed. R. Bankr.P. 7037; Fed.R.Civ.P. 37. However,
dismissal is a severe sanction that should be applied as a
matter of last resort. Regional Refuse Systems, Inc. v. Inland
Reclamation Co., 842 F.2d 150, 153–54 (6th Cir.1988). In
deciding whether to dismiss an action, the court should
consider, among other things, whether less drastic sanctions
would be effective. Mut. Fed. Sav. & Loan Ass'n v. Richards
& Assocs., Inc., 872 F.2d 88, 92 (4th Cir.1989). The decision
to sanction is reviewed for abuse of discretion. Id.


 The requested sanction—dismissal—is too harsh a penalty to
impose for failure to attend a deposition. While the Davises
are understandably frustrated that Frank refused to appear,
there is no indication that they did anything else to obtain
the discovery that they felt was necessary. The Davises did
not offer to travel to Michigan to depose Frank; they did
not ask the Bankruptcy Court for help in obtaining Frank's
deposition; nor did they request lesser sanctions, such as
attorney's fees. The Bankruptcy Court's refusal to grant the
proposed draconian sanction was not an abuse of discretion.


V. The Injunction
 A party is entitled to a permanent injunction if it can establish
that it will suffer continuing injury for which there is no
adequate remedy at law. Women's Medical Professional Corp.
v. Baird, 438 F.3d 595, 602 (6th Cir.2006). The scope of
injunctive relief is reviewed for an abuse of discretion. Id.


 In this country, there is a rich tradition of freedom of speech.
E.g., U.S. Const. amend I; New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964); *613
Near v. State of Minnesota, 283 U.S. 697, 51 S.Ct. 625, 75
L.Ed. 1357 (1931). Accordingly, the courts must tread lightly
when enjoining speech. E.g., Near, 283 U.S. at 721, 51 S.Ct.
625 (holding that injunction of scandalous newspaper was
unconstitutional). The freedom of speech is not an absolute
right, and a court may use its equitable power to protect an
entity from defamatory speech where there is no adequate
remedy at law. Lothschuetz v. Carpenter, 898 F.2d 1200, 1206,
1209 (6th Cir.1990) citing Pittsburgh Press Co. v. Pittsburgh
Comm'n on Human Relations, 413 U.S. 376, 390, 93 S.Ct.
2553, 37 L.Ed.2d 669 (1973).


 The Davises do not object to the order compelling them to
remove all reference to Frank Mitan so much as they object
to the enjoining of their entire website for the duration of
their Chapter 13 plan, a period that could be as long as five
years. 11 U.S.C. § 1322. The court agrees that the scope
of this injunction is overly broad. While Frank Mitan may
be entitled to injunctive relief to protect him from future
defamation, this relief does not require the Davises' complete
silence over a multi-year period. Although the Bankruptcy
Court's description of the website as a “scandal sheet” may be
apt, there has been no finding that it is defamatory with regard
to anybody but Frank. On remand, the Bankruptcy Court is
to reconsider the scope of its injunction. To the extent that
Frank still requires protection from defamation, the Court is
to craft a solution that provides that protection without unduly
trampling on the Davises' right to publish. Accordingly,
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IT IS ORDERED that the orders of the Bankruptcy Court
are AFFIRMED IN PART and REVERSED IN PART. The
order is reversed with respect to the injunction issued by the
Bankruptcy Court. The Bankruptcy Court's order is affirmed
in all other respects.


IT IS FURTHER ORDERED that this matter is
REMANDED to the Bankruptcy Court for further
proceedings consistent with this opinion.


All Citations


347 B.R. 607


Footnotes
1 Although the appellee had filed a notice of appeal, he has not raised any issues for this court to consider as required by


the Federal Rules of Bankruptcy Procedure. Fed. R. Bankr.P. 8009. Accordingly, the court considers only those issues
raised by the appellants.


2 The front page of this website stated, among other things, “This act is by no means the lone act of an accomplished
con man, it is the continuation ... of similar acts by a team .... So many people have had their lives destroyed by this
family.” A separate section of the website identifies several members of Kenneth's family, including his father (“Frank”).
This section identifies Frank by name, lists his date of birth, and includes the statement: “WE BELIEVE THERE ARE
OTHERS. LET U.S. KNOW.”


3 At common law, each item that was published could give rise to a cause of action for defamation. Mitan, 243 F.Supp.2d
at 721.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Eleventh Circuit.


E. Howard HUNT, Jr., Plaintiff-Appellee,
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LIBERTY LOBBY, a D.C.
Corp., Defendant-Appellant.


No. 82–5321.
|


Nov. 28, 1983.


Synopsis
In a libel action against publisher, publisher appealed from
the judgment of the United States District Court for the
Southern District of Florida, James W. Kehoe, J. The Court
of Appeals, Albert J. Henderson, Circuit Judge, held that:
(1) instruction that public figure could recover damages
on showing of highly unreasonable conduct constituting
extreme departure from standards of investigating and
reporting ordinarily adhered to by responsible publishers was
erroneous, and, although no objection was taken, it could
not be found from record what was basis for judgment for
public figure, and thus it could not be determined whether
jury followed the constitutionally mandated criteria and new
trial was necessary; (2) under evidence, roles of writers with
newspaper enabled them to bind newspaper by their actions,
and vicarious liability instruction permitting actual malice to
be imputed to publisher was sufficient for such purpose, but
informer who was alleged in complaint to be an independent
contractor and freelance writer was improperly included
within respondeat superior instruction; and (3) Florida is state
which requires form of common-law malice to sustain award
for punitive damages, and, under Florida law, proof of such
type of malice may come from publication itself or from
extrinsic evidence concerning defendant's feelings toward the
plaintiff, and instructions should be worded accordingly.


Affirmed in part and reversed in part, and remanded for new
trial.


Kravitch, Circuit Judge, dissented and filed opinion.


Attorneys and Law Firms


*634  Fleming Lee, Washington, D.C., Carey P. DeDeyn,
Sutherland, Asbill & Brennan, Atlanta, Ga., Francis M.
Gregory, Jr., Washington, D.C., for defendant-appellant.


Ellis Rubin, Miami, Fla., William A. Snyder, Jr., Ober, Grimes
& Shriver, Kevin A. Dunne, Baltimore, Md., for plaintiff-
appellee.


Morrison & Foerster, Henry D. Levine, Washington, D.C.,
Bruce Rogow, American Civil Liberties Union Foundation of
Florida, Nova University Law Center, Fort Lauderdale, Fla.,
Talburt, Kubicki & Bradley, Miami, Fla., for amicus ACLU.


Appeal from the United States District Court for the Southern
District of Florida.


Before HILL, KRAVITCH and HENDERSON, Circuit
Judges.


Opinion


ALBERT J. HENDERSON, Circuit Judge:


The appellant, Liberty Lobby, publishes the Spotlight, a
weekly newspaper distributed nationally by subscription.
E. Howard Hunt, the appellee, brought this action against
Liberty Lobby in the United States District Court for the
Southern District of Florida seeking damages for libel
based upon an article appearing in the August 14, 1978


edition of the Spotlight.1 The jury returned a verdict for
Hunt in the amount of $100,000.00 compensatory and
$550,000.00 punitive damages. On appeal Liberty Lobby
makes several assignments of error including insufficiency
of the evidence of actual malice, incorrect jury instructions,
erroneous admission of certain affidavits into evidence and
improper venue. Because the sufficiency of the evidence is
vigorously contested, we begin with a thorough description
of the pertinent facts.


The front page of the August 14, 1978 Spotlight announced
in bold face type: “CIA TO NAIL HUNT FOR KENNEDY
KILLING”. The headline referred the reader to page four
for the details. On page four a larger headline stated “CIA
TO ‘ADMIT’ HUNT INVOLVEMENT IN KENNEDY
SLAYING.” A biography of Victor Marchetti, the author of
the article, appeared on this page. This brief background of
the author explained that Marchetti “has been involved in U.S.
Intelligence activities for almost 20 years, 14 years of that
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time being with the CIA, the last three years of which he was
staff assistant to Richard Helms. He is the author of ‘The CIA
and the Cult of Intelligence’ and ‘The Rope Dancer.’ ”


The text of the article revealed an elaborate plot within the
Central Intelligence Agency (CIA) to frame Hunt for the
Kennedy assassination. We quote the pertinent passages at
length in order to avoid any distortion of the article's meaning:


A few months ago, in March, there was a meeting at
CIA headquarters in Langley, Va., the plush home of
America's super spooks overlooking the Potomac River. It
was attended by several high-level clandestine officers and
some former top officials of the agency.


The topic of discussion was: What to do about
recent revelations associating President Kennedy's accused
assassin, Lee Harvey Oswald, with the spy game played
between the U.S. and the USSR? (SPOTLIGHT, May
8, 1978.) A decision was made, and a course of action
determined They were calculated to both fascinate and
confuse the public by staging a clever ‘limited hangout’
when the House Special Committee on Assassinations
*635  (HSCA) holds its open hearings, beginning later this


month.


A ‘limited hangout’ is spy jargon for a favorite and
frequently used gimmick of the clandestine professionals.
When their veil of secrecy is shredded and they can no
longer rely on a phony cover story to misinform the public,
they resort to admitting—sometimes even volunteering—
some of the truth while still managing to withhold the key
and damaging facts in the case. The public, however, is
usually so intrigued by the new information that it never
thinks to pursue the matter further.


We will probably never find out who masterminded
the assassination of JFK—or why. There are too many
powerful special interests connected with the conspiracy
for the truth to come out even now, 15 years after the
murder.


But during the next two months, according to sensitive
sources in the CIA and on HSCA, we are going to learn
much more about the crime. The new disclosures will
be sensational, but only superficially so. A few of the
lesser villains involved in the conspiracy and its subsequent
coverup will be identified for the first time—and allowed
to twist slowly in the wind on live network TV. Most of the
others to be fingered are already dead.


But once again the good folks of middle America will
be hoodwinked by the government and its allies in the
establishment news media. In fact, we are being set up
to witness yet another coverup, albeit a sophisticated one,
designed by the CIA with the assistance of the FBI and the
blessing of the Carter administration.


A classic example of a limited hangout is how the
CIA handled—and manipulated—the Church Committee's
investigation of two years ago. The committee learned
nothing more about the assassinations of foreign leaders,
illicit drug programs, or the penetration of the news media
than the CIA allowed it to discover. And this is precisely
what the CIA is out to accomplish through HSCA with
regard to JFK's murder.


THEY'LL HANG HUNT


Chief among those to be exposed by the new investigation
will be E. Howard Hunt, of Watergate fame. His luck has
run out, and the CIA has decided to sacrifice him to protect
its clandestine services. The agency is furious with Hunt
for having dragged it publicly into the Nixon mess and for
having blackmailed it after he was arrested.


Besides, Hunt is vulnerable—an easy target, as they say
in the spy business His reputation and integrity have
been destroyed. The death of his wife, Dorothy, in a
mysterious plane crash in Chicago still disturbs many
people, especially since there were rumors from informed
sources that she was about to leave him and perhaps even
turn on him.


In addition it is well known that Hunt hated JFK and
blamed him for the Bay of Pigs disaster. And now, in recent
months, his alibi for his whereabouts on the day of the
shooting has come unstuck.


In the public hearings, the CIA will ‘admit’ that Hunt
was involved in the conspiracy to kill Kennedy. The
CIA may go so far as to ‘admit’ that there were three
gunmen shooting at Kennedy. The FBI, while publicly
embracing the Warren Commission's ‘one man, acting
alone’ conclusion, has always privately known that there
were three gunmen. The conspiracy involved many more
people than the ones who actually fired at Kennedy, both
agencies may now admit.


POSING AS BUM
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A.J. Weberman and Michael Canfield, authors of ‘Coup
d'etat In America,’ published pictures of three apparent
bums who were arrested at Dealy Plaza just after President
Kennedy's murder, but who were strangely released
without any record of the arrest having been made by the
Dallas police. One of the tramps the authors identified as
Hunt. Another was Frank Sturgis, a long-time agent of
Hunt's.


Hunt immediately sued for millions of dollars in damages,
claiming he could *636  prove that he had been in
Washington, D C, that day—on duty at CIA. It turned out,
however, that this was not true. So, he said that he had
been on leave and doing household errands, including a
shopping trip to a grocery store in Chinatown.


Weberman and Canfield investigated the new alibi and
found that the grocery store where Hunt claimed to be
shopping never existed. At this point, Hunt offered to
drop his suit for a token payment of one dollar. But the
authors were determined to vindicate themselves, and they
continued to attack Hunt's alibi, ultimately completely
shattering it.


Now, the CIA moved to finger Hunt and tie him to the JFK
assassination. HSCA unexpectedly received an internal
CIA memorandum a few weeks ago that the agency just
happened to stumble across in its old files. It was dated
1966 and said in essence: Some day we will have to explain
Hunt's presence in Dallas on November 22, 1963—the day
President Kennedy was killed. Hunt is going to be hard
put to explain this memo, and other things, before the TV
cameras at the HSCA hearings.


Hunt's reputation as a strident, fanatical anti-communist
will count against him. So will his long and close
relationship with the anti-Castro Cubans, as well as his
penchant for clandestine dirty tricks and his various capers
while one of Nixon's plumbers. E. Howard Hunt will be
implicated in the conspiracy, and he will not dare to speak
out—the CIA will see to that.


The article also included a photograph of Hunt captioned


“Howard Hunt—He'll be thrown to the wolves.”2


Shortly after this edition was distributed, Hunt contacted his
attorney, who, in turn, wrote to the appellant demanding
a retraction. In response, Liberty Lobby indicated that it
would make a “thorough and conscientious” investigation
of the matter. When the results of this “investigation” were


not forthcoming after three weeks, Hunt's attorney again
communicated with the appellant inquiring into the status of
the matter. In the final letter that preceded the institution of
the law suit, Liberty Lobby professed its confidence in the
accuracy of Marchetti's article. The letter offered Hunt the
opportunity to come to the appellant's office in Washington,
D.C. to present his side of the story in an interview with
Liberty Lobby employees to be published in an upcoming
edition of the Spotlight. Dissatisfied with this proposal, Hunt
filed his complaint.


The trial of the case was simplified by two concessions made
by the parties. First, Hunt stipulated that he is a “public
figure” and accordingly, that he was required to prove by
clear and convincing evidence that Liberty Lobby published
any falsehoods contained in Marchetti's article with “actual
malice” as that term is defined in New York Times Co. v.
Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964).
Second, Liberty Lobby acknowledged that Hunt was not
in Dallas, Texas on the day that President Kennedy was


murdered.3 Thus, Hunt was relieved of any burden of proving
that he, in fact, did not kill the President.


Hunt's evidence at the trial consisted of (1) his extensive
live testimony; (2) the deposition testimony of Edward J.
Dunn, Jr. and Walter Kuzmak, personal acquaintances of
Hunt; (3) the deposition testimony of Willis Carto and James
P. Tucker, the Chairman of the Executive Committee and
the managing editor of the Spotlight respectively; (4) the
original manuscript of Marchetti's article with the handwritten
changes made by Carto and Tucker; and (5) three affidavits
from CIA officials that *637  each had searched the CIA
files for memoranda pertaining to Hunt's whereabouts on
the day that Kennedy was killed and had found no such
records. Liberty Lobby called only one witness, Robert
Bartel, the Chairman of the Board of Policies of Liberty
Lobby. Marchetti did not testify at the trial, nor did either party


take his deposition.4


Hunt's testimony covered several areas. He described his
background with the CIA including his involvement in the
Bay of Pigs invasion. He recounted his role in the “Watergate”
break-in, admitting that he pleaded guilty to federal criminal
charges arising therefrom and served thirty-three months in
prison. It was brought out that Hunt was a prolific writer of
mystery novels and considered himself to be an experienced
journalist. Hunt recalled the effects that the publication of
Marchetti's article had on him, expressing his opinion that
it had a serious negative impact both on his personal and
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professional life. In an effort to illustrate the depth of his
reaction, he stated that he demanded to appear before the


House Assassinations Committee in order to clear his name.5


Hunt was also questioned about publications prior to the
Spotlight story linking him with the assassination. Hunt
stated that other writers had advanced the proposition that
he was involved in a conspiracy to murder the President.
He described his public denials of any involvement and
introduced press clippings reporting his protestations of


innocence.6


During his direct examination Hunt stated that he had filed
lawsuits against the authors of publications which accused
him of participation in President Kennedy's murder. He said
that he sued the “National Tattler” for such a story, but that its
publisher went bankrupt “coincidentally with my receiving a
default judgment in federal court.” Tr. 76. Hunt also testified
that he presently had pending a suit against the authors of a
book entitled “Coup d'etat in America.” According to Hunt,
this book, which was published in 1975,


dealt with the so-called tramps, the three bums found
located and photographed in Dallas on the day of President
Kennedy's assassination.


There were some photographs, overlays that were
submitted with the book which purported to prove or at
least very strongly suggest that I was one of the bums, and
by virtue of that alleged connection, I was supposed to have
been one *638  of the conspirators in the death of our
President.


Tr. 85. Hunt's testimony established that these lawsuits were
instituted prior to the publication of the August 14, 1978
Spotlight.


The bulk of Hunt's time on the witness stand focused on
the Spotlight article itself including Hunt's opinion of the
impression conveyed by the article and the accuracy of the
statements contained therein. Hunt stated that the headline
“CIA to Nail Hunt for Kennedy Killing” meant that “I was
going to be hung for the killing of John F Kennedy.” He
testified that the headline, “CIA to ‘Admit’ Hunt Involvement
in Kennedy Slaying” was an expansion of the first headline,
although he did not understand the import of the term “admit.”
According to Hunt, the headlines “said to me, and I had to
look at these things in terms of what another might infer ...,
that I was going to be charged federally for the killing of John
F. Kennedy.” Tr. 221–22. He also stated that the subheadline


“Posing as a Bum” said “in effect that Hunt had been posing
as one of the three ... bums in Dallas on the day of Kennedy's
assassination.” Tr. 243. Finally, his attorney took him, line-
by-line, through the article, questioning him about the truth of
each statement. Hunt responded that virtually every assertion
was false.


Hunt's proof then focused on the development of the article.
For this evidence, Hunt relied upon the deposition testimony
of Willis Carto and James Tucker from the Liberty Lobby.
In essence, both testified that they relied upon Marchetti's
reputation in deciding to publish his story. They each
testified that Marchetti had submitted articles which had been
published in the Spotlight in the past without complaint.
When questioned about their independent verification of
the information, each stated that they trusted Marchetti and


that Marchetti assured them that his sources were reliable.7


According to their testimony, each thought very highly
of Marchetti, believed him to have access to high level
confidential information and, in general, felt they had no


reason to doubt the veracity of his article.8


Tucker testified that he asked Marchetti many questions about
the article in an effort to ensure that they were on “solid”
ground. For example, Tucker said that he asked Marchetti
if he had seen the 1966 CIA memorandum referred to in
the article and that his recollection of Marchetti's response
was that Marchetti stated: “[i]t was shown to me. I was
allowed to stand there and read it and give it back.” Tr. 373.
Tucker indicated that he participated in “several phone calls
[and] discussions” with Marchetti about the article, and that,
although he was never told the names of any of Marchetti's
sources, Marchetti's reassurances of the truth of the story
convinced him of its validity.


Carto and Tucker were questioned extensively about one
notation made by Carto on Marchetti's manuscript. Appearing
next to the following paragraph was the remark, “Confirm this
!”:


A.J. Weberman and Michael Canfield, authors of ‘Coup
d'etat In America,’ published pictures of three apparent
bums who were arrested at Dealy Plaza just after President
Kennedy's murder, but who were strangely released
without any record of the arrest having been made by


Dallas police. One of the tramps9 the authors identified
as Hunt. Another as Frank Sturgis, a long-time agent
of Hunt's. Hunt immediately sued for millions *639  of
dollars in damages, claiming he could prove that he had
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been in Washington, D.C., that day—on duty at CIA. It


turned out, however, that this was not true.10 So he said that
he was on leave and doing household errands, including a
shopping trip to a grocery store in Chinatown.


Pl.Ex. 10.11 Carto's answers to questions concerning this
notation were confusing at best. He stated that he did write
it and that Tucker was to be responsible for obtaining the
confirmation. It is not clear from his testimony, however,
precisely what information he sought. At one point his
testimony appears to focus on the fact that Hunt had filed a
lawsuit. At another, he indicated that he wanted confirmation


that Hunt was not in Washington on the fateful day.12


Carto was also ambiguous with respect to his receipt of
the demanded confirmation. He indicated that he was sure
that Tucker reported back that “it was true,” but could not
recall whether Tucker said how he had confirmed it. He then
stated that Tucker “got the information” about the lawsuit
“included.” Later, he was not sure that Tucker “checked out
the lawsuit per se.” Tr. 337. When asked why he felt the
information needed confirmation, Carto replied that he felt
that it is “prudent at all times to check facts in which there is
any degree of unclearness—of unclarity” and that because he
“was unaware of this suit and wanted to know more about it,”
he sought the information. Tr. 307–08.


Tucker's testimony was equally unenlightening. He stated that
he was responsible for obtaining the confirmation and that he
understood the mark to refer to the paragraph beginning with
“Hunt immediately sued ....” He said that although he could
not remember how he confirmed the lawsuit, he probably
would have telephoned Marchetti to determine where the
lawsuit had been filed and then would have telephoned a


newspaper in that town to ask the details.13 He remembered
it being confirmed to his satisfaction by talking to “Hunt's
lawyer or a lawyer for the other side of the issue, his
office, or things of that nature.” Tr. 400. His testimony
suggests *640  that he also believed that he was supposed
to substantiate the statement rebutting Hunt's claim that he


was in Washington, D.C.14 Later, when Hunt's attorney asked
Tucker if he independently verified Hunt's “alibi” that he was
at a Chinese grocery store, he replied that he believed he found
the name of the shop in the Weberman and Canfield book and
that after learning the name he could not find a “listing” for
it. Tr. 404. After this, he stated that he was satisfied that the
statement was true.


An attempt was also made to discover whether Carto and
Tucker knew of Hunt's public denials of complicity in the
death of the President, and, if so, whether such denials caused
them any concern with regard to the publication of Marchetti's
article. Carto had read Hunt's denials. When asked whether
the fact that Hunt sued others who had accused him of
involvement in the Kennedy assassination raised questions
in his mind, Carto replied, “Well, no, because we weren't
making any such accusations.” Tr. 357. The only reference to
Hunt's public denials during Tucker's testimony appears in the
context of his confirmation of the lawsuit mentioned in the
article. According to Tucker, that fact did not “overwhelm”
him because people are always suing newspapers. He testified
that the lawsuit “Probably made me call Victor up one more
time.” Tr. 403.


Another line of inquiry related to litigation between Marchetti
and the CIA. Carto and Tucker were aware, prior to
publication, that the CIA had obtained an injunction against
Marchetti to prevent the publication of secrets he learned
while with that agency, in violation of an oath of secrecy.
Hunt's attorney questioned Carto and Tucker concerning the
effect the injunction had on their assessment of Marchetti
and his article. Carto first stated that he did not regard this
development as a cause to question Marchetti's integrity—
that it was “a highly political matter.” Tr. 331. Later, however,
he changed the tone of his response:


Q. Did that give rise to any suspicion on your part that Mr.
Marchetti might have been prejudiced against the CIA
in the manuscript that he submitted to you?


A. Well, he certainly was at odds with certain groups within
the CIA, but by the same token he had and I assume still
has friends among other groups within the CIA.


Q. That didn't make you question anything he wrote about
the CIA then?


A. Oh, absolutely.


Q. It did or it did not?


A. It did.


Q. And did you question him on what he wrote?


A. Well, you can see I did question on the manuscript.


*641  Tr. 340–41.15 Tucker considered the injunction, but
he “accepted [Marchetti's] premise that he would not reveal
no [sic] information that actually—and had not—that would
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actually damage his own country.” After explaining that
most classified information has “nothing to do with national
security,” he said that he decided that “the CIA doesn't have
too much trouble getting a court injunction.” Tr. 419–20.


Another line of inquiry focused on the length of time the
article remained in Liberty Lobby's possession before it was
published and whether time constraints influenced the date
of publication. Carto could not recall when the article was
received or the relationship of the date of receipt to the
deadline. He testified that they “may have had the article
sitting around for weeks before we used it.” Tr. 349. Tucker
testified that the first time he saw the manuscript was a “few
days before it was published.” He also stated that “we had the
copy for a few days at least, if not weeks, before we carried it
in the paper. It may have been around for a while. I just don't
recall.” Tr. 374. Tucker did not regard the story as a “hot” item
but felt that they would have been conscious of the fact that
it needed to be published before the upcoming hearings—that
there was a “time factor involved.” Tr. 374–75. He concluded,
however, that he had sufficient time to check out the story
prior to publication. Tr. 421.


Another significant area covered by the depositions of Carto
and Tucker dealt with the drafting of the headlines and
subheadlines that appeared in the publication. The testimony
and the marked-up version of the manuscript confirmed
that the original title assigned by Marchetti was “The JFK
Assassination: New Developments and Another Cover-Up.”
According to Carto, Tucker was responsible for drafting the
new headlines and he did not believe that he saw them
before publication. In Carto's view, the purpose of headlines is
twofold: to fit a certain available space and to “get the interest
of the reader and relate to the contents of the story.” Tr. 298.


Tucker was more expansive in his testimony. He explained
that he always redrafts the headlines in articles submitted by
free lancers. When asked why he chose the wording “CIA to
Nail Hunt for Kennedy Killing” he answered:


Now, I considered it a flareful thing—not to say that Hunt
killed Kennedy, but to say that the CIA is going to finger
him or the CIA to nail Hunt for Kennedy assassination
or killing, or to finger him—my own construction of it is
to blame, being synonymous with to blame Hunt for it.
Something of that nature.


Tr. 368. After this analysis, Tucker was asked whether he
talked to anyone about the impression given by the headline.
His response was:


That's an interesting question. We often do that and all
newspapers do. And you don't show the guy the story, don't
let him know anything about it. What does that tell you?
That if somebody said to me, ‘Well, the Spotlight is saying
Hunt killed Kennedy’ and I would say, ‘Kill the headline.’
Even if I could defend it in a semantic argument we are still
putting the paper out for Miss Mergatroid in Timbuktu and
her first reaction to the headline we want to be accurate. So
in my mind and since I do it so often, I think that I probably
tried it—as the paper comes together, we reset headlines at
the last minute.


Well, the story is published once we pull two-page proofs,
one for me and one to be circulated. And at that point in fact
we tried to build in safeguards all the way down the line If
the people who read these page proofs said, ‘The Spotlight
is accusing Hunt of killing Kennedy,’ we would have made
an immediate change, up until the last minute.


Tr. 369. Tucker claimed that the purpose of the headline was
to attract the readers' *642  attention and to summarize the
content of the story.


Finally, Carto and Tucker each reiterated that they believed
the accuracy and plausibility of the article. Tucker
acknowledged that the story was “sensational,” but that,
largely because of Marchetti's strong credentials, he believed
in its validity.


Sufficiency of the Evidence


Liberty Lobby's challenge to the sufficiency of the evidence is
restricted to the proof of actual malice, a necessary component


to a successful libel action.16 It contends that there is no
evidence that it knew that the Marchetti article was false
or that it entertained doubts about the truth of the matter
contained therein.


 In New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964), the Supreme Court held that
libel actions by “public officials” are limited by the first
amendment and that a public official must prove that the
defendant acted with “actual malice” in order to prevail in
such a case. Actual malice is defined as a statement made
“with knowledge that it was false or with reckless disregard
of whether it was false or not.” Id. at 279–80, 84 S.Ct. at
726, 11 L.Ed.2d at 706. Subsequently, in Curtis Publishing
Co. v. Butts and Associated Press v. Walker, 388 U.S. 130, 87
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S.Ct. 1975, 18 L.Ed.2d 1094 (1967), the Court extended the
New York Times actual malice rule to libel actions by “public
figures.” The plurality opinion in Curtis Publishing suggested
that, although public figures would be required to prove actual
malice, a public figure who is not a public official could also
recover damages


for a defamatory falsehood whose substance makes
substantial danger to reputation apparent, on a showing
of highly unreasonable conduct constituting an extreme
departure from the standards of investigation and reporting
ordinarily adhered to by responsible publishers.


Id. at 155, 87 S.Ct. at 1991, 18 L.Ed.2d at 1111. However,
a majority of the Court did not endorse this “responsible
publisher” standard and subsequent decisions confirm that
public figures and public officials are governed by the same
actual malice standard. See Gertz v. Robert Welch, Inc., 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974); Ryan v.


Brooks, 634 F.2d 726, 731 (4th Cir.1980).17


 Because he is a public figure, Hunt must prove with clear
and convincing evidence that Liberty Lobby acted with actual
malice. Long v. Arcell, 618 F.2d 1145 (5th Cir.1980), cert.
denied, 449 U.S. 1083, 101 S.Ct. 869, 66 L.Ed.2d 808


(1981).18 It is incumbent upon the plaintiff to establish either
that the defendant in fact knew that the material was false or
that it was published with reckless disregard of whether it was
false or not. Moreover, “reckless disregard” is not an objective
or normative standard. Rather, as the Court pointed out in St.
Amant v. Thompson, 390 U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d
262 (1968):


These cases are clear that reckless conduct is not
measured by whether a reasonably prudent man would
have published, or would have investigated before *643
publishing. There must be sufficient evidence to permit the
conclusion that the defendant in fact entertained serious
doubts as to the truth of his publication. Publishing with
such doubts shows reckless disregard for truth or falsity and
demonstrates actual malice.
390 U.S. at 731, 88 S.Ct. at 1325, 20 L.Ed.2d at 267.


 This heavy burden of proof is necessary to “preserve[ ]
the balance between free debate on the one hand and
compensation of individuals for harm inflicted by defamatory
falsehood on the other.” Rosanova v. Playboy Enterprises,
Inc., 580 F.2d 859, 862 (5th Cir.1978). Consistent with the
strong societal interest in preserving free debate, an appellate
court is required to examine the evidence with careful


scrutiny. Long, 618 F.2d at 1147; Vandenburg v. Newsweek,
507 F.2d 1024, 1026–27 (5th Cir.1975) ( “Vandenburg II ”).
“Although we are not in a position to judge the credibility of
witnesses, our duty is to make an independent examination
of the evidence and determine whether there was a clear and
convincing showing of actual malice.” Long, 618 F.2d at
1147.


 Absent an admission by the defendant that he knew his
material was false or that he doubted its truth, a public
figure must rely upon circumstantial evidence to prove his
case. See Herbert v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60
L.Ed.2d 115 (1979). In conducting our sufficiency review,
certain principles guide our assessment of the evidence. In
essence, these rules delineate the permissible inferences, in a
constitutional sense, that may be drawn from a public figure
plaintiff's proof.


 It is well established that evidence that a publisher failed
to investigate prior to publication does not, by itself, prove
actual malice.  St. Amant, 390 U.S. at 732–33, 88 S.Ct. at
1326, 20 L.Ed.2d at 268; Brewer v. Memphis Publishing
Co., Inc., 626 F.2d 1238, 1258 n. 26 (5th Cir.1980), cert.
denied, 452 U.S. 962, 101 S.Ct. 3112, 69 L.Ed.2d 973
(1981); Vandenburg II, 507 F.2d at 1026; New York Times


Co. v. Connor, 365 F.2d 567 (5th Cir.1966).19 However,
when an article is not in the category of “hot news,” that
is, information that must be printed immediately or it will
lose its newsworthy value, “actual malice may be inferred
when the investigation for a story ... was grossly inadequate in
the circumstances.”  Vandenburg v. Newsweek, Inc., 441 F.2d
378, 380 (5th Cir.1971) ( “Vandenburg I ”), cert. denied, 404
U.S. 864, 92 S.Ct. 49, 30 L.Ed.2d 108 (1971), appeal after
remand, 507 F.2d 1024, 1027 (5th Cir.1975). See also Curtis
Publishing, 388 U.S. at 157, 87 S.Ct. at 1992, 18 L.Ed.2d at
1112; Ryan v. Brooks, 634 F.2d 726, 733 (4th Cir.1980).


The Supreme Court has cited certain circumstances which
may support a finding of actual malice:


The defendant in a defamation action brought by a public
official cannot, however, automatically ensure a favorable
verdict by testifying that he published with a belief
that the statements were true. The finder of fact must
determine whether the publication was indeed made in
good faith. Professions of good faith will be unlikely to
prove persuasive, for example, where a story is fabricated
by the defendant, is the product of his imagination, or is
based wholly on an unverified anonymous telephone call.
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Nor will they be likely to prevail when the publisher's
allegations are so inherently improbable that only a
reckless man would have put them in circulation. Likewise,
recklessness may be found where there are obvious reasons
to doubt the veracity of the informant or the accuracy of
his reports.


St. Amant, 390 U.S. at 732, 88 S.Ct. at 1326, 20 L.Ed.2d at
267–68 (footnote omitted). Since St. Amant, several courts
have held that evidence which shows that the statement was
inherently implausible or that there were obvious reasons to
doubt the veracity of the informant is relevant to establishing
actual malice. See, e.g., Gertz *644  v. Robert Welch, Inc.,
680 F.2d 527, 538 (7th Cir.1982), cert. denied, 459 U.S. 1226,


103 S.Ct. 1233, 75 L.Ed.2d 467 (1983);20 Dickey v. CBS,
Inc., 583 F.2d 1221, 1229 (3d Cir.1978); Hotchner v. Castillo-
Puche, 551 F.2d 910, 913–14 (2d Cir.1977) cert. denied, 434
U.S. 834, 98 S.Ct. 120, 54 L.Ed.2d 95 (1977). “[A] publisher
cannot feign ignorance or profess good faith when there are
clear indications present which bring into question the truth
or falsity of defamatory statements.” Gertz, 680 F.2d at 538
(quoted in Fitzgerald v. Penthouse International, Ltd., 691
F.2d 666, 670 (4th Cir.1982)).


 Our examination of the appellate court opinions also reveals
that actual malice may be inferred in another circumstance
in which the defendant protests his innocence. In Buckley
v. Littell, 539 F.2d 882 (2d Cir.1976), cert. denied, 429
U.S. 1062, 97 S.Ct. 785, 50 L.Ed.2d 777 (1977), the author
published a statement to the effect that William F. Buckley
could be sued for libel. At the trial, the author suggested
that he did not intend to label Buckley a libeler—that his
metaphor was meant only to criticize Buckley's “hounding”


of certain people.21 The Second Circuit upheld a finding of
actual malice, reasoning that the clear meaning to be inferred
from the publication was that the author accused Buckley of
making libelous statements. Id. at 896. Thus, the trial court
was free to reject the author's assertion that he did not intend
the statement to be interpreted in that manner. Similarly,
in Montandon v. Triangle Publications, Inc., 45 Cal.App.3d
938, 120 Cal.Rptr. 186, cert. denied, 423 U.S. 893, 96
S.Ct. 193, 46 L.Ed.2d 126 (1975), the California appellate
court found that actual malice had been established when
the defendant published an article containing a defamatory
statement, even though the publisher testified that he did not
interpret it in that manner. The defendants in Montandon
edited a press release for a television show on which the
plaintiff was scheduled to appear. The description of the
upcoming program circulated in the press release originally
stated: “FRIDAY, SEPTEMBER 20TH, 10:30 P.M., PAT


MICHAELS SHOW, FROM PARTY–GIRL TO CALL–
GIRL? How far can the ‘party-girl’ go until she becomes a
‘call-girl’ is discussed with T–V personality Pat Montandon,
author (‘How to be a Party-Girl’) and a masked-anonymous
prostitute!” After the defendants edited this report, the
following excerpt was printed in the TV Guide: “Pat Michaels
—Discussion, ‘From Party Girl to Call Girl.’ Scheduled
guest: TV Personality Pat Montandon and author of ‘How to
Be a Party Girl.’ ” 45 Cal.App.3d at 942–43, 120 Cal.Rptr. at
188. The defendants claimed that they did not believe that the
program note labeled Ms. Montandon a call girl. The court
affirmed a finding of actual malice, stating:


This testimony flies in the face of reason, as a reading of
the program note reveals


The action by the TV Guide staff showed a reckless
disregard of whether the statement published was true or
false, because the staff was aware that the true facts, as
stated in the press release, were that Pat Montandon was
not a call girl but would be appearing on a show with
a call girl; and a staff decision was made to leave out
crucial facts in rewriting the release, thereby implying
that plaintiff was a call girl. This is proof of convincing
clarity to support the jury's verdict that the article was
published not in good faith, but with actual malice.


*645  Id. 45 Cal.App.3d at 943–44, 120 Cal.Rptr. at
189. Under the Montandon decision, an inference of
actual malice can be drawn when a defendant publishes a
defamatory statement that contradicts information known
to him, even when the defendant testifies that he believed
that the statement was not defamatory and was consistent


with the facts within his knowledge.22


 With these principles in mind, we conclude that Hunt met his
burden of proving with convincing clarity that Liberty Lobby
published the article with actual malice. The jury found that
the article was both libelous and false and Liberty Lobby does


not challenge that determination.23 Thus, assuming the falsity
of the article, we turn to the evidence before the jury that
the appellant knew it was false or entertained serious doubts
about its truth.


 First, there is evidence that Liberty Lobby had reason to,
and in fact did, question Marchetti's neutrality in reporting on
CIA matters. The article disclosed a CIA scheme to mislead
Congress and the American public apparently to cover up
the role that it purportedly played in the assassination of
President Kennedy. Needless to say, it displayed a highly
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inflammatory opinion of the agency. Carto testified that he
knew Marchetti had been involved in litigation with the
CIA and that fact “absolutely” caused him to question what
Marchetti wrote about the CIA. This evidence provides a clear
and compelling inference that Liberty Lobby had “obvious
reasons to doubt the veracity of the informant or the accuracy
of his reports.” St. Amant, 390 U.S. at 732, 88 S.Ct. at 1326,
20 L.Ed.2d at 268. See also, Gertz, 680 F.2d at 538. Although
Carto said he did question Marchetti “on the manuscript,”
the only reference thereto was the notation “Confirm this !”
That remark apparently referred to Hunt's lawsuit against the
authors of “Coup d'etat in America” concerning his “alibi.”
Thus, the jury could reasonably conclude that Carto did not
follow up on his doubts about Marchetti's neutrality prior to
publication.


Furthermore, it is clear that the article was not “hot news.”
Neither Carto nor Tucker could remember when the article
was received, but Tucker did not regard it as a “hot” item and
had sufficient time to check it out before publication. While
Marchetti's undisclosed sources would have been difficult
if not impossible to verify, other information contained in
the article was capable of confirmation. Liberty Lobby only
sought confirmation of the details of Hunt's lawsuit and the
“truth” of his “alibi.” Carto obviously had a question about
Marchetti's information. However, he could not remember
what, if anything, Tucker found out, although he said he was
satisfied that “it was true.” Tucker was equally ambiguous,
indicating that he might have called a newspaper in the city
in which the action was pending (although he never states
affirmatively that he did so), or that he asked Marchetti about
it, or that he looked in the telephone book to see if the
Chinese grocery where Hunt allegedly said he was shopping


in 1963 existed in 1978.24 When a story is not “hot news,”
“actual malice may be inferred when the investigation ... was
grossly inadequate in the circumstances.” Vandenburg I, 441
F.2d at 380. We believe that the jury could properly decide
that Liberty Lobby's “investigation” did not pass muster and,
accordingly, infer actual malice therefrom.


Next, the jury could have also inferred actual malice from
the inherent improbability *646  of the story. St. Amant,
390 U.S. at 732, 88 S.Ct. at 1326, 20 L.Ed.2d at 268. Of
course, Carto and Tucker said they believed the information
was plausible. However, the jury was under no obligation
to credit this testimony. Id. The jury certainly could have
determined that “only a reckless man” would circulate a
story announcing that the CIA was going to cover up its
role in the Kennedy murder by admitting that E. Howard


Hunt was involved without official permission. Contrary to
the appellant's assertion, Hunt's testimony that he thought
the story could be true does not negate the inference to be
drawn from inherent improbability. We firmly believe that
even if Hunt thought the CIA might engage in such conduct,
a jury could constitutionally view the story as inherently
improbable.


 Finally, we think that the jury could infer actual malice from
the headlines. The original title submitted by Marchetti was
“The JFK Assassination: New Developments and Another
Coverup.” Tucker substituted the following headlines and
subheadlines: “CIA to Nail Hunt for Kennedy Killing,” “CIA
to ‘Admit’ Hunt Involvement in Kennedy Slaying,” “They'll
Hang Hunt,” “Posing as a Bum.” According to Tucker, he
thought the choice of headlines in this instance was a “flareful
thing” and he would have “killed” the headlines if anyone
told him that the Spotlight was saying “Hunt killed Kennedy.”
Carto and Tucker each professed to believe that the headlines
conveyed the contents of the story. Tucker's stated purpose in
redrafting the headlines was to explain that the CIA was going
to “blame” Hunt for the murder.


Although Liberty Lobby insists that the headlines were only
meant to reveal a plan to falsely accuse or frame Hunt,
it is obvious that the headlines could have conveyed the
impression to a fact finder that Hunt was involved in the
assassination. Viewing the headlines alone, the jury could
have reasonably found that the Spotlight simply was reporting
a truthful accusation by a federal government agency.
Tucker's reference to the headlines as a “flareful thing,”
indicates, contrary to his testimony, that he knowingly chose
language that was subject to a false and highly defamatory
interpretation. Under these circumstances, a finding of actual
malice is constitutionally permissible. Cf. Buckley, 539 F.2d
at 896; Montandon, 45 Cal.App.3d at 934–44, 120 Cal.Rptr.
at 189.


The sum total of the inferences of actual malice properly
drawn from Hunt's proof constitutes clear and convincing
evidence to support the jury's determination. The jury simply
was not required to believe the appellant's professions of
good faith. Hunt successfully compiled enough evidence
to satisfy the constitutional restrictions placed upon public
figures in libel litigation. We are conscious of the relatively
high standard of proof required in such cases, but a jury
verdict based on evidence which satisfies that burden can, and
should, withstand strict appellate review.
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Jury Instructions


The appellant assigns as error the district court's instructions
to the jury on actual malice, punitive damages and respondeat
superior.


A. Responsible Publisher Instruction.
 After the district judge instructed the jury on Hunt's burden
to prove actual malice by clear and convincing evidence, he
stated:


A public figure may recover damages for a defamatory
falsehood whose substance makes substantial danger to
reputation apparent on a showing of highly unreasonable
conduct constituting an extreme departure from the
standards of investigating and reporting ordinarily adhered
to by responsible publishers.


Tr. 515. Liberty Lobby did not object to this instruction.
Elsewhere in the court's charge, appears a more detailed
explanation of the proof of actual malice. In that portion, no
reference was made to the standards ordinarily adhered to by
responsible publishers.


The appellant maintains that this “responsible publisher”
charge permits recovery *647  by a public figure based
on an insufficient showing of actual malice. The instruction
was requested by Hunt with a citation to Curtis Publishing
Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d
1094 (1967). In Curtis Publishing, Justice Harlan's plurality
opinion contained that language as a suggested standard for
public figure, as opposed to public official, cases. However,
a majority of the court in Curtis Publishing did not endorse
this instruction. Four justices concurred in Chief Justice
Warren's separate opinion which rejected the responsible
publisher standard, holding that public figures must make the
same showing as public officials—proof that the publisher
in fact knew the material was false or that he in fact
entertained serious doubts as to its truth. The cases since
Curtis Publishing have disapproved an objective standard
such as that suggested by Justice Harlan and given in this case.
See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974); Long v. Arcell, 618 F.2d 1145
(5th Cir.1980), cert. denied, 449 U.S. 1083, 101 S.Ct. 869,
66 L.Ed.2d 808 (1981); Ryan v. Brooks, 634 F.2d 726, 731
(4th Cir.1980). “The test of actual malice is not whether the
defendant acted as a reasonable publisher would have acted
under the circumstances. Rather, the inquiry focuses on the


defendant's state of mind at the time of publication.” Long,
618 F.2d 1147.


Thus, it is clear to us that the instruction taken from the
Curtis Publishing plurality opinion was error. In spite of this
infirmity, Liberty Lobby did not object to it as required by


Rule 51 of the Fed.R.Civ.P.25 A remand for a new trial is
necessary only if the error is so fundamental that the failure to
recognize it will result in a miscarriage of justice. See Barnett
v. Housing Authority of the City of Atlanta, 707 F.2d 1571 at
1580 (11th Cir.1983); Patton v. Archer, 590 F.2d 1319, 1322
(5th Cir.1979); Delancey v. Motichek Towing Service, Inc.,
427 F.2d 897, 901 (5th Cir.1970).


Although the jury instructions in this case did contain
the proper subjective guidelines for recovery by a public
figure, they also authorized the jury to find liability based
upon an improper objective standard. Much of Hunt's
evidence centered on whether the appellant's conduct was
unreasonable. Indeed, Hunt's opinion that, based upon his
experience as a journalist, the appellant's actions were
irresponsible was admitted into evidence. Based on this
record, the jury could have imposed liability because it
found that the appellant engaged in “highly unreasonable
conduct constituting an extreme departure from the standards
of investigating and reporting ordinarily adhered to by
responsible publishers,” or it could have found that the
appellant knew that the article was false or had serious
doubts about its truth. We have no way of knowing the
premise for this judgment. The Supreme Court has repeatedly
cautioned that the preservation of the freedom of the press
requires public figures and public officials to prove subjective
actual malice. See, e.g., Gertz v. Robert Welch, Inc., 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974); St. Amant
v. Thompson, 390 U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d
262 (1968). Because we do not know whether the jury
followed the constitutionally mandated criteria, a new trial
will be necessary. See Somer v. Johnson, 704 F.2d 1473, 1478
(11th Cir.1983) (new trial is required when both proper and
improper instructions given because jury could have followed
incorrect rule); Johnson v. Bryant, 671 F.2d 1276, 1281 (11th
Cir.1982). Cf. Time, Inc. v. Hill, 385 U.S. 374, 87 S.Ct. 534,
17 L.Ed.2d 456 (1967) (new trial mandated when jury charges
permitted recovery based upon, inter alia, the failure to make
a reasonable investigation, even though instructions arguably
*648  included the New York Times actual malice rule).


B. Respondeat Superior Liability.26
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 The appellant also contends that the trial court erred in
its instruction on respondeat superior liability. While the
appellant concedes that it is vicariously liable for the actions
of Carto and Tucker, it vigorously argues that it cannot be
held accountable for Marchetti's conduct. In essence, it claims
that Marchetti's state of mind, for the purpose of finding
actual malice, may not be imputed to the publisher because
Marchetti was an independent contractor.


The district court charged the jury as follows:


When a corporation is involved, of course, it may act only
through natural persons as its agents or employees, and in
general any agent or employee of a corporation may bind
the corporation by his acts and declarations made while
acting within the scope of his authority delegated to him
by the corporation, or within the scope of his duties as an
employee of the corporation.


....


The court now instructs you that publishers can be
held vicariously liable for knowing falsehood offered by
freelance writers.


An act of an employee or agent, to become the act of
Liberty Lobby, Inc., must be performed by the agent, while
acting within the scope of his employment.


The court charges you as a matter of law, that before
any acts of knowledge of Victor Marchetti or James P.
Tucker may be imputed to the defendant, Liberty Lobby,
Inc., plaintiff, must prove by a preponderance of the
evidence that the defendant, Liberty Lobby, Inc., had actual
knowledge of its facts and information, or that Marchetti
and Tucker were acting in the scope of their employment
when they performed the acts or required the information.


Tr. 509–511.


Liberty Lobby made only a general, ambiguous objection
to this instruction, stating that “[t]here is no question we
would be liable for anything Mr. Tucker might have done.
He is sort of lumped in here where it says freelance writer
and what-have-you.” Tr. 463. We seriously doubt that this
objection constituted a distinct statement of the matter to
which the appellant objected and the grounds for its objection,
see Fed.R.Civ.P. 51. It does not even raise the question
of vicarious liability for Marchetti's actions. Nevertheless,
because a new trial is required, we consider the appellant's
current objection to the jury charge.


In Cantrell v. Forest City Publishing Co., 419 U.S. 245, 95
S.Ct. 465, 42 L.Ed.2d 419 (1974), the Court approved of
a jury charge which permitted the imposition of vicarious
liability upon a publisher for the knowing falsehoods written
by its staff writer. The Court found no fault with the traditional


state law doctrine of respondeat superior in that context.27


Here, it is conceded that *649  Carto and Tucker's actual
malice could be imputed to Liberty Lobby. Their roles
with the newspaper enabled them to bind the appellant
by their actions. To the extent that the vicarious liability
instruction respecting Tucker tracks the charge in Cantrell, it


is sufficient.28


The inclusion of Marchetti in the respondeat superior
instruction was not consistent with the evidence. Under
Florida law, a principal is liable for the torts of his agents.
Nelson v. Shell Oil Co., 396 So.2d 752 (Fla.App.1981);
King v. Young, 107 So.2d 751 (Fla.App.1958). The test for
imposing such vicarious liability is whether the agent or
employee is subject to the control of his principal or employer.
Id. Conversely, it is well established that an employer is not
responsible for the torts of an “independent contractor.” The
“status of an independent contractor, as distinguished from
that of an agent, consists of a contractual relationship by one
with another to perform something for him, but the one so
engaged is not controlled or subject to the control of the other
in the performance of the engagement ....” King, 107 So.2d
at 753.


In his amended complaint, Hunt alleged that “Marchetti is a
citizen of the state of Virginia and is an independent contractor


and freelance writer.”29 Consistent with this position, he
did not attempt to prove his case on a vicarious liability
theory as it pertained to Marchetti. His evidence focused
on Carto and Tucker's actions in an effort to establish their
actual malice imputable to the appellant. The record does
not support a finding that the appellant controlled Marchetti


in any manner.30 Rather, from our reading of the record,
it appears that the parties assumed that Marchetti was an
independent contractor. Consequently, it was error to include


Marchetti in an instruction on vicarious liability.31


C. Punitive Damages.
The district court instructed the jury that it could also award
punitive damages if it found in favor of Hunt on his libel cause


of action.32 The court went on to explain that *650  such
damages would be proper if the jury determined that Liberty
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Lobby acted with “malice, wilfullness or callous and reckless
indifference” to Hunt's rights. Although the appellant did not
object to this jury charge at the trial, it now complains that
it was an incorrect statement of Florida law. Alternatively,
it argues that punitive damages cannot be constitutionally


imposed in public figure libel cases.33


 In Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974), the Court held that a non-
public figure could recover compensatory damages for libel
without showing New York Times actual malice as long as
he proved some degree of fault. However, the Court decided,
such a person cannot recover punitive damages without
demonstrating actual malice—“the States may not permit
recovery of ... punitive damages ... when liability is not based
on a showing of knowledge of falsity or reckless disregard for
the truth.” Id. at 349, 94 S.Ct. at 3011, 41 L.Ed.2d at 810. After
Gertz there was some speculation that punitive damages could
not be recovered by public figures because of the Court's
clear aversion to such a penalty in first amendment cases.
Nevertheless, as many courts have recognized, Gertz did not
go that far. See, e.g., Maheu v. Hughes Tool Co., 569 F.2d 459,
478–80 (9th Cir.1977); Appleyard v. Transamerican Press,
Inc., 539 F.2d 1026, 1029–30 (4th Cir.1976), cert. denied,
429 U.S. 1041, 97 S.Ct. 740, 50 L.Ed.2d 753 (1977); Carson
v. Allied News Co., 529 F.2d 206, 214 (7th Cir.1976); Davis
v. Schuchat, 510 F.2d 731, 736–38 (D.C.Cir.1975). Rather,
punitive damages can be recovered consistently with the first
amendment by public figures who are able to prove New York


Times actual malice. Id. We decline to adopt a contrary view.34


 The determination that punitive damages are available to
a public figure in a constitutional sense does not end our
inquiry. The states are free to impose an additional burden
upon plaintiffs who seek punitive damages in libel actions.
See Cantrell v. Forest City Publishing Co., 419 U.S. 245,
95 S.Ct. 465, 42 L.Ed.2d 419 (1974). Many states do not
permit punitive damages unless the plaintiff can show that
the defendant entertained “common law” or “express” malice.
Common law malice differs substantially from the New York
Times definition of actual malice. The former focuses on
the defendant's feelings toward the plaintiff while the latter
goes to the defendant's knowledge of the truth or falsity of a
publication about the plaintiff.  Cantrell, 419 U.S. at 251–52,
95 S.Ct. at 469–70, 42 L.Ed.2d at 426–27.


Our research confirms that Florida is one of those states that
requires a form of common law malice to sustain an award
for punitive damages. The Florida courts have concluded that


“In order to award punitive damages in a libel action, ill will,
hostility or an evil intention to defame and injure, must be
present.” Matthews v. Deland State Bank, 334 So.2d 164,
166 (Fla.App.1976). See also, Brown v. Fawcett Publications,
Inc., 196 So.2d 465, 472–73 (Fla.App.), cert. denied, 201
So.2d 557 (Fla.1967). While the Florida law is not without
ambiguity, *651  it appears that proof of this type of malice
may come from two sources: the publication itself and
extrinsic evidence concerning the defendant's feelings toward
the plaintiff. Id. Therefore, a jury instruction on the common
law malice necessary to support punitive damages should
focus the jury's attention on the defendant's feelings of ill will
toward the plaintiff, considering “the evidence produced at
trial” and the “character of the publication itself.” Matthews,


334 So.2d at 166.35


Punitive damages were predicated on the proof that Liberty
Lobby acted with “malice, wilfullness or callous and reckless
indifference” to the rights of Hunt. Although the instruction
of the district court approaches Florida's common law malice
definition, on retrial the jury should be cautioned that a verdict
for punitive damages can be returned only if it finds that
Liberty Lobby acted with the type of ill will identified in


Matthews.36


The Affidavits


 Finally, Liberty Lobby complains of the admission into
evidence of the affidavits of certain CIA officials. The affiant
in each document stated that he was the custodian of particular
records at the CIA and that, after diligent search of the
appropriate files, he was unable to locate any evidence of
CIA memoranda indicating that Hunt was in Dallas, Texas,
on November 22, 1963 or discussing the need to explain
Hunt's whereabouts on that date. The certificate of the General
Counsel of the CIA was attached to each affidavit certifying
that each affiant occupied the position stated in his affidavit.
These certificates bore the CIA's official seal.


 The affidavits were properly admitted. They fell within
an exception to the hearsay rule, see Fed.R.Evid. 803(10)
(“absence of public record or entry”), and were self-
authenticating, see Fed.R.Evid. 902(2) ( “Domestic public
documents not under seal”). Moreover, contrary to the
appellant's contention, this evidence was relevant. One
element of Hunt's case required him to prove the falsity of
the published statements. Thus, he introduced the affidavits to
show that the CIA memorandum referred to in the article did
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not exist. The argument that the absence of the memorandum
at the time of the litigation does not prove its absence in
1978 should have been made to the jury. It is not a reason for


exclusion of clearly relevant evidence.37


The judgment of the district court is AFFIRMED in part and
REVERSED in part and REMANDED for a new trial.


KRAVITCH, Circuit Judge, dissenting:
I respectfully dissent from the majority's holding that the
district court's jury instructions require the granting of a new
trial. Although I agree that the instruction referring to the
standards of responsible publishers is legally incorrect, I do
not believe that in light of Liberty Lobby's failure to object to
the instruction at trial it amounts to reversible error.


Fed.R.Civ.P. 51 states that:


*652  No party may assign as error the giving or the failure
to give an instruction unless he objects thereto before
the jury retires to consider its verdict, stating distinctly
the matter to which he objects and the grounds of his
objection....


This circuit has strictly limited the creation of exceptions to
the rule: “It is true that even absent [an] objection [pursuant
to F.R.Civ.P. 51] ‘an appellate court will notice error so
fundamental as to result in a miscarriage of justice,’ but
‘that power will only be exercised in exceptional cases.’
”  Patton v. Archer, 590 F.2d 1319, 1322 (5th Cir.1979)
(quoting, Delancey v. Motichek Towing Service, Inc., 427


F.2d 897, 901 (5th Cir.1970)).1 See also, Barnett v. Housing
Authority of City of Atlanta, 707 F.2d 1571, 1580 (11th
Cir.1983). To determine if the challenged instruction resulted
in a miscarriage of justice, we must “consider the charge
as a whole from the standpoint of the jury, in view of the
allegations made, the evidence presented and the arguments


of counsel.” Miller v. Universal City Studios, Inc., 650 F.2d
1365 (5th Cir.1981).


I am not convinced upon reviewing the jury instructions
and counsels' arguments that this is an “exceptional case”
to be exempted from Rule 51's stringent requirements. The
disputed instruction was briefly stated only once during the
entire charge. More importantly, it was immediately followed
by a detailed explanation of the specific elements that the
plaintiff had to prove, one of which was actual malice. The
judge properly instructed at length what constituted actual
malice, emphasizing the importance of the publisher's mental
state and cautioning that negligent failure to investigate or
verify information was insufficient by itself to establish
malice. Moreover, both plaintiff and defendant's counsel
relied on the proper legal definition of actual malice in their
closing arguments, stressing the relevancy of the publisher's


mental state.2 Compare, Miller v. Universal City Studios, Inc.,
supra (plaintiff's counsel argued faulty instruction to the jury
as “the heart” of his case).


The responsible publisher instruction standing alone might
have led the jury to believe that the defendant's state of mind
was irrelevant. A review of the entire charge, however, with
its subsequent emphasis on the publisher's mental state and its
detailed explanation of actual malice does not create such “a
substantial and ineradicable doubt as to whether the jury was
properly guided in its deliberations,” Miller v. Universal City
Studios, supra at 1372, that the inclusion of the challenged
instruction can be said to have constituted fundamental error.
See Barnett v. Housing Authority City of Atlanta, supra;


F.R.Civ.P. 51.3 Accordingly, I would affirm the district court's
judgment.


All Citations


720 F.2d 631, 14 Fed. R. Evid. Serv. 988, 10 Media L. Rep.
1097


Footnotes
1 Hunt's original complaint named Liberty Lobby and Victor Marchetti as defendants. Marchetti, a freelance writer based in


Washington, D.C., was the author of the article in controversy. Hunt's cause of action against Marchetti was dismissed
by the district court because of a lack of jurisdiction over him in the Southern District of Florida. Hunt does not appeal
that ruling.


2 Marchetti's article also described the CIA's plan to implicate other individuals in the upcoming hearing before the House
Assassinations Committee.


3 Even though Liberty Lobby admitted that Hunt was not in Dallas, Hunt presented the deposition testimony of one witness
who stated that he saw Hunt in Washington, D.C. on the day of the Kennedy assassination.
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4 The only statement emanating directly from Marchetti was his affidavit which Liberty Lobby attached to its motion for
summary judgment. The affidavit did not, however, become a part of the trial record.


5 The district court overruled an effort to enter the findings of the Committee into evidence. However, the findings were
disclosed to the jury during the reading of Carto's deposition testimony in which he quoted from the report. According to
this testimony, the Committee stated that “During the course of the Committee's investigation, a rumor was circulating
that the Committee had uncovered a memorandum in CIA files indicating Hunt was in Dallas on November 22, 1963.
The rumor was not founded on fact. In addition, Hunt gave the Committee a sworn deposition in which he denied the
allegation and the Committee found no evidence that contradicted Hunt's deposition.” Tr. 295–96.


6 One such clipping, a February 6, 1975 Associated Press excerpt from the Miami News entitled “Hunt denies part in plot to
kill JFK,” included Hunt's “bitter criticism” of a photograph purportedly depicting him near the scene of the assassination
and his unequivocal assertion that he was not in Dallas on November 22, 1963. Also admitted was a June 23, 1975
Time Magazine article which reported the findings of the Rockefeller Commission concerning the CIA's participation
in the Kennedy murder. This article stated that the commission had “dismantled” the theory that Hunt was involved in
the assassination, that an FBI photoanalyst had determined that Hunt was not pictured in the photograph of three men
taken near the crime scene and that the commission found no evidence that Hunt was in Dallas on that day. These
press clippings were admitted over Liberty Lobby's hearsay and relevancy objections “to show prior knowledge of these
defendants of similar circumstances where Mr. Hunt is accused of what he is accused of in this article and that they
should have been advised or on notice.” Tr. 77.


7 Carto recollected that Marchetti told him prior to publication that his sources were “private, confidential sources in the
CIA” and that after publication Marchetti told him the names of some of the sources. Carto refused to provide the names,
claiming a “journalistic privilege” and stating that he could not remember the names.


8 Carto testified: “we were relying completely on the expertise and knowledge and reputation, the background, the
association, the contacts, the integrity of Mr. Marchetti.” Tr. 329.


9 The word “tramps” was substituted for “bums” by Carto.


10 The phrase “that this was not true” was substituted for Marchetti's original phrase, “that he was not.”


11 This passage was originally written as one paragraph by Marchetti. When it was published, it was broken down into two
paragraphs, the second paragraph beginning with the third sentence. Neither Carto nor Tucker could remember which
one edited the article first or precisely who inserted which changes. Therefore, it is uncertain whether “Confirm this !” was
intended to cover the entire original paragraph or only one of the two resulting paragraphs.


12 Carto testified:
Q. Why did you wrote [sic] that?
A. That was because of the wording in the story, ‘Hunt immediately sued for millions of dollars in damages, claiming


he could prove that he had been in Washington, D.C., that day on duty at the CIA.’
Q. Is that what you wanted confirmed?
A. ‘It turned out, however, that this was not true, so he said that he had been on leave and doing household errands,


including a shopping trip to a grocery store in Chinatown.’
Q. What did you want confirmed?
A. Those facts.
Q. That you just read?
A. Well, that he had sued for millions of dollars in damages claiming he could prove that he had been in Washington,


D C, that day.
Tr. 306. In a further attempt by Hunt's attorney to determine the precise information Carto was concerned with, the
following colloquy occurred:


Q. On the bottom line as part of the information that you wanted confirmed, the original manuscript read: ‘It turned
out, however, that he was not,’ and that was changed to: ‘It turned out, however, that this was not true.’ Who
made that change?


A. I don't know.
Q. You did not?
A. No.
Q. Is that all you wanted confirmed?
A. As far as I recall.


Tr. 308–09.


13 Q. Is that what you did in this case?
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A. That's what I feel like I did.
Q. Who did you call?
A. I don't remember.
Q. Do you have a note?
A. Not now.


Tr. 399.


14 Q. You never doubted that there was such a lawsuit, did you?
A. Oh, no.
Q. And you never doubted the contents of the lawsuit?
A. I wasn't really too—
Q. Did Mr. Carto ask you to confirm that Hunt said in the lawsuit that he could prove where he had been in


Washington, that he had been in Washington that day?
A. Oh, yes. I was glad to be able to do it because that gives a little balance to the story if Hunt says he was in


Washington when other people are saying he was in Dallas, that's very significant.
Q. ‘It turned out, however, that he was not.’ And that was changed to, ‘That this was not true.’ Who changed that?
A. That does not look like me or feel like me ....


....
Q. Did you verify or did you confirm—I guess that's what Carto said, ‘Confirm this.’ Did you confirm that Howard


Hunt was not in Washington, D.C that day?
A. In the same way, through Victor Marchetti's reassurance.
Q. I thought you said that you had called down to Miami in an attempt to confirm the lawsuit.
A. I was trying to confirm that he had, in fact, filed a lawsuit making that claim.
Q. And you were depending on Mr. Marchetti to say that his claim in the lawsuit was not true?
A. I didn't feel like I was really—


Tr. 400–02.


15 The only “question” written by Carto on the manuscript was the lone comment “Confirm this !”


16 There is no controversy as to Hunt's proof of the remaining elements which, according to the jury instructions, included:
First, that the defendant published written statements, as opposed to oral statements. Second, that the written
statements constituted libel as that term is defined for you in these instructions. Third, that the publication was of and
concerning the plaintiff. Fourth, that the publication was communicated to third persons. Fifth, that the publication was
false in some material particular.


Tr. 515. During the trial, the appellant's position focused on the truth of the story and the claim that it was not damaging to
Hunt. No argument is made on appeal that the evidence was inadequate to support the jury's rejection of these defenses.
See Rogero v. Noone, 704 F.2d 518, 520 n. 1 (11th Cir.1983); Harris v. Plastics Manufacturing Co., 617 F.2d 438, 440
(5th Cir.1980).


17 Hunt stipulated that he is a public figure, so there is no need to delve further into that subject.


18 In Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir.1981) (en banc), the Eleventh Circuit adopted as precedent the
decisions of the Fifth Circuit rendered prior to October 1, 1981.


19 It is also clear the failure to retract or correct a falsehood does not prove actual malice. See New York Times v. Connor,
365 F.2d 567, 577 (5th Cir.1966).


20 This Gertz opinion is the appeal after a retrial following a remand from the Supreme Court. The Supreme Court held that
Gertz was not a public figure, Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), and
therefore, did not have to show actual malice. However, because of a state law privilege, he was nevertheless required
to prove actual malice. Accordingly, the Seventh Circuit reviewed the evidence under the New York Times criterion.


21 The excerpt from the defendant's book stated: “ ‘Like Westbrook Pegler, who lied day after day in his column about
Quentin Reynolds and goaded him into a lawsuit, Buckley could be taken to court by any one of several people who had
enough money to hire competent legal counsel and nothing else to do.’ ” 539 F.2d at 895.


22 This inference is in harmony with the language in St. Amant. A defamation defendant cannot automatically insure a
favorable verdict by claiming that he believed his statements were true or that he did not interpret his writing as defamatory.


23 See note 16 supra.


24 The record is unclear concerning the details of the lawsuit and Hunt's claims therein. However, Hunt's unrebutted
testimony indicates that Marchetti's description was false. See Tr. 243–46. It appears that neither Tucker nor Carto
actually saw any court pleadings in that case. Although such investigation might not ordinarily be required, when a
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publisher indicates that he has a question about a lawsuit, as here, it is not unreasonable to require a satisfactory answer
to that line of inquiry prior to publication of libelous materials.


25 At the close of the evidence or at such earlier time during the trial as the court reasonably directs, any party may file
written requests that the court instruct the jury on the law as set forth in the requests .... No party may assign as error
the giving or the failure to give an instruction unless he objects thereto before the jury retires to consider its verdict,
stating distinctly the matter to which he objects and the grounds of his objection ....


Fed.R.Civ.P. 51.


26 Our holding that a new trial is mandated because of the inclusion of the responsible publisher charge renders unnecessary
an examination of the other assignments of error. However, we address these remaining points briefly in an effort to
facilitate the eventual resolution of this dispute.


27 In Cantrell, a “false-light” invasion of privacy case, the Court determined that it would be proper to hold the defendant
publisher vicariously liable for a feature story written by its staff writer which contained false and fabricated information.
The author of the article in Cantrell did not testify. Nonetheless, it was plain that the writer must have known the statements
were false—he described the appearance of the plaintiff in his article and attributed statements to her even though she
had not been present during his visit to her home.
The district court in Cantrell gave the following instruction concerning vicarious liability:


Any act of an employee or agent, to become the act of the corporation, must be performed by the employee while
acting within the scope of his employment.
....
The court charges you as a matter of law that before any acts or knowledge of Joseph Eszterhas [the staff writer] or
Richard T. Conway [the photographer] may be imputed to the defendant, Forest City Publishing Company, the plaintiffs
must prove by a preponderance of the evidence that defendant ... had actual knowledge of those acts and information
or that Conway and Eszterhas were acting within the scope of their employment when they performed the acts or
acquired the information.


419 U.S. at 253 n. 6, 95 S.Ct. at 471 n. 6, 42 L.Ed.2d at 428 n. 6.


28 We note that the district judge clearly intended to adopt the language approved in Cantrell but that, apparently due to
inadvertence, certain words were misquoted or, possibly, improperly transcribed. (Compare jury charge quoted at page
36 with instruction from Cantrell quoted in note 27 supra ). The charge contained in the record in this case is confusing.
We are confident, though, that this deficiency will be cured in a new trial.


29 We note that this judicial admission in a pleading is binding on Hunt, see Hill v. FTC, 124 F.2d 104, 106 (5th Cir.1941),
although we do not rely upon that ground in finding the instruction erroneous.


30 Marchetti was not solicited to write an article on the topic and his research was not directed by anyone at the Spotlight. He
merely sold a finished product to the appellant. Cf. Gertz v. Robert Welch, Inc., 680 F.2d 527, 539 n. 19 (7th Cir.1982),
cert. denied, 459 U.S. 1226, 103 S.Ct. 1233, 75 L.Ed.2d 467 (1983) (vicarious liability justified when publisher selected
the topic and solicited the freelance writer, provided background materials and kept in constant contact with the author
while he was preparing the article).


31 We make no judgment concerning whether the charge as it concerned Marchetti amounted to plain error. Of course,
vicarious liability for Marchetti's torts is not necessary to a recovery against Liberty Lobby. There was sufficient evidence
to find that Carto and Tucker published the article with actual malice which would justify a verdict against the appellant.


32 The district judge charged:
If you find for Howard Hunt, you may, in your discretion, assess punitive damages against Liberty Lobby as punishment
and a deterrent to others.
If you find that punitive damages should be assessed ... you may consider the financial resources of Liberty Lobby
in fixing the amount of such damages.
As I stated, the plaintiff claims that the acts of the defendants were done wilfully, intentionally or with callous and reckless
indifference to plaintiff's rights, so as to entitle him to an award of punitive damages, in addition to compensatory
damages.
If you find for plaintiff, and if you further find that any defendant did act with malice, wilfullness or callous and reckless
indifference to the rights of others, the law would allow you, in your discretion, to assess punitive damages against
such defendant as punishment and as a deterrent to others.


33 The American Civil Liberties Union of Florida and American Civil Liberties Union Fund of the National Capital Area as
amici curiae also propose this alternative holding.
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34 Although public figures may recover punitive damages, we note that because of the threat to first amendment freedoms
posed by excessive punitive damages awards, district courts should give careful attention to excessive awards. In Curtis
Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967), the Harlan plurality opinion stated:


We think the constitutional guarantee of freedom of speech and press is adequately served by judicial control over
excessive jury verdicts, manifested in this instance by the trial court's remittitur, and by the general rule that a verdict
based on jury prejudice cannot be sustained even when punitive damages are warranted.


Id. at 160, 87 S.Ct. at 1994, 18 L.Ed.2d at 1114. While we do not evaluate the magnitude of the punitive damages in this
case, it should be a matter of concern to the district court on retrial in light of the plurality opinion in Curtis Publishing.


35 No exhaustive discussion of the proof of common law malice is required in light of the fact that our comments on the
punitive damages issue are not necessary to the disposition of this appeal. We only intend to point out the desirability of
fashioning an appropriate jury charge which comports with the Florida case law.


36 Of course, there can be no punitive damages unless there is first a finding of actual malice as defined in New York Times.
The better practice would be to repeat this admonition so as to foreclose the possibility that the jury might award punitive
damages without first finding New York Times actual malice. Appleyard, 539 F.2d at 1031 (Butzner, J., concurring).


37 The claim of improper jurisdiction has not escaped our attention. It is clear that Liberty Lobby is a newspaper aimed at
a national audience as opposed to a regional readership, and may be required to defend this action in the Southern
District of Florida. See, Appleyard, 539 F.2d at 1028–29; Curtis Publishing Co. v. Golino, 383 F.2d 586 (5th Cir.1967).
The record evidence of the appellant's activities and subscription percentages in Florida adequately supports jurisdiction
of the parties in the Florida district court. Cf. Cox Enterprises, Inc. v. Holt, 678 F.2d 936 (11th Cir.1982), modified, 691
F.2d 989 (11th Cir.1982).


1 This court has adopted as binding precedent Fifth Circuit cases decided prior to October 1, 1981. Bonner v. City of
Prichard, 661 F.2d 1206 (11th Cir.1981) (en banc).


2 The defendant's attorney at several points during his closing argument stressed the importance of the defendant's mental
state, telling the jury that “[t]he question is what was in the mind of the author and publisher when they printed the article.”
Similarly, the plaintiff's attorney in rebuttal focused on how they had demonstrated that the defendant had acted either
with knowledge that the article was false or with reckless disregard of its truthfulness, noting that “actual malice, according
to the law, refers to the mental state of Liberty Lobby ....” Neither closing argument suggested that the defendant's mental
state was irrelevant to a finding of actual malice.


3 I express no opinion as to whether the challenged instruction would warrant reversal if Liberty Lobby had properly objected
to it at trial. It is important to note, however, the special danger of granting new trials in cases where no objection to an
erroneous instruction was made at trial: a party can place itself in a “no-lose” situation of either receiving a favorable
verdict or, if the outcome is unfavorable, obtaining a new trial on appeal.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Police chief brought § 1983 action against
municipality, alleging that directives instructing him on how
to perform his duties, issued by the borough council after
he won reinstatement, in a union grievance proceeding, after
being fired, constituted retaliation, in violation of his First
Amendment right to petition for redress of grievances, and
that the denial of his request for overtime pay constituted a
Petition Clause violation. After a jury trial the United States
District Court for the Middle District of Pennsylvania, A.
Richard Caputo, J, entered judgment in favor of chief and
awarded damages. On appeal the United States Court of
Appeals for the Third Circuit, Sloviter, Circuit Judge, 364
Fed.Appx. 749, affirmed in part. Certiorari was granted.


The Supreme Court, Justice Kennedy, held that municipality's
allegedly retaliatory actions did not give rise to liability under
the Petition Clause, abrogating San Filippo v. Bongiovanni,
30 F.3d 424, Foraker v. Chaffinch, 501 F.3d 231.


Vacated and remanded.


Justice Thomas filed opinion concurring in the judgment.


Justice Scalia filed opinion concurring in the judgment in part
and dissenting in part.


**2489  Syllabus*


After petitioner borough fired respondent Guarnieri as
its police chief, he filed a union grievance that led to
his reinstatement. When the borough council later issued
directives instructing Guarnieri how to perform his duties,
he filed a second grievance, and an arbitrator ordered that
some of the directives be modified or withdrawn. Guarnieri
then filed this suit under 42 U.S.C. § 1983, alleging that the
directives were issued in retaliation for the filing of his first
grievance, thereby violating his First Amendment “right ...
to petition the Government for a redress of grievances”;
he later amended his complaint to allege that the council
also violated the Petition Clause by denying his request
for overtime pay in retaliation for his having filed the
§ 1983 suit. The District Court instructed the jury, inter
alia, that the suit and the grievances were constitutionally
protected activity, and the jury found for Guarnieri. Affirming
the compensatory damages award, the Third Circuit held
that a public employee who has petitioned the government
through a formal mechanism such as the filing of a lawsuit
or grievance is protected under the Petition Clause from
retaliation for that activity, even if the petition concerns
a matter of solely private concern. In so ruling, the court
rejected the view of every other Circuit to have considered the
issue that, to be protected, the petition must address a matter
of public concern.


Held: A government employer's allegedly retaliatory actions
against an employee do not give rise to liability under the
Petition Clause unless the employee's petition relates to a
matter of public concern. The Third Circuit's conclusion
that the public concern test does not limit public employees'
Petition Clause claims is incorrect. Pp. 2493 – 2501.


(a) A public employee suing his employer under the First
Amendment's Speech Clause must show that he spoke as
a citizen on a matter of public concern. Connick v. Myers,
461 U.S. 138, 147, 103 S.Ct. 1684, 75 L.Ed.2d 708. Even
where the employee makes that showing, however, courts
balance his employee's right to engage in speech against
the government's interest in promoting the efficiency and
**2490  effectiveness of the public services it performs


through its employees. Pickering v. Board of Ed. of Township
High School Dist. 205, Will Cty., 391 U.S. 563, 568, 88
S.Ct. 1731, 20 L.Ed.2d 811. Although cases might arise
in which special Petition Clause concerns would require a
distinct analysis, public employees' retaliation claims do not
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call for this divergence. The close connection between the
rights of speech and petition has led Courts of Appeals other
than the Third Circuit to apply the public concern test to
public employees' Petition Clause claims. This approach is
justified by the substantial common ground in the definition
and delineation of these rights. Pp. 2493 – 2495.


(b) The substantial government interests that justify a cautious
and restrained approach to protecting public employees'
speech are just as relevant in Petition Clause cases. A
petition, no less than speech, can interfere with government's
efficient and effective operation by, e.g., seeking results
that “contravene governmental policies or impair the
proper performance of governmental functions,” Garcetti
v. Ceballos, 547 U.S. 410, 419, 126 S.Ct. 1951, 164
L.Ed.2d 689. A petition taking the form of a lawsuit against
the government employer may be particularly disruptive,
consuming public officials' time and attention, burdening
their exercise of legitimate authority, and blurring the lines
of accountability between them and the public. Here, for
example, Guarnieri's attorney invited the jury to review
myriad details of government decisionmaking. It is precisely
to avoid this sort of intrusion into internal governmental
affairs that this Court has held that, “while the First
Amendment invests public employees with certain rights, it
does not empower them to ‘constitutionalize the employee
grievance.’ ” Id., at 420, 126 S.Ct. 1951. Interpreting the
Petition Clause to apply even where matters of public concern
are not involved would be unnecessary, or even disruptive,
when there is already protection for the public employees'
rights to file grievances and litigate. Adopting a different
rule for Petition Clause claims would provide a ready means
for public employees to circumvent the public concern test's
protections and aggravate potential harm to the government's
interests by compounding the costs of complying with the
Constitution. Pp. 2495 – 2498.


(c) Guarnieri's claim that applying the public concern test
to the Petition Clause would be inappropriate in light of
the private nature of many petitions for redress lacks merit.
Although the Clause undoubtedly has force and application
in the context of a personal grievance addressed to the
government, petitions to the government assume an added
dimension when they seek to advance political, social, or
other ideas of interest to the community as a whole. The
Clause's history reveals the frequent use of petitions to
address a wide range of political, social, and other matters of
great public import and interest. Pp. 2498 – 2500.


(d) The framework used to govern public employees' Speech
Clause claims, when applied to the Petition Clause, will
protect both the government's interests and the employee's
First Amendment right. If a public employee petitions as an
employee on a matter of purely private concern, his First
Amendment interest must give way, as it does in speech
cases. San Diego v. Roe, 543 U.S. 77, 82–83, 125 S.Ct. 521,
160 L.Ed.2d 410. If he petitions as a citizen on a matter
of public concern, his First Amendment interest must be
balanced against the government's countervailing interest in
the effective and efficient management of its internal affairs.
Pickering, supra, at 568, 88 S.Ct. 1731. If that balance favors
the public employee, the First Amendment claim will be
sustained. **2491  If the balance favors the employer, the
employee's First Amendment claim will fail even though the
petition is on a matter of public concern. As under the Speech
Clause, whether a petition relates to a matter of public concern
will depend on its “content, form, and context ..., as revealed
by the whole record.” Connick, supra, at 147–148, and n. 7,
103 S.Ct. 1684. The forum in which a petition is lodged will
also be relevant. See Snyder v. Phelps, 562 U.S. 443, 454
– 455, 131 S.Ct. 1207, 1216, 179 L.Ed.2d 172. A petition
filed with a government employer using an internal grievance
procedure in many cases will not seek to communicate to the
public or to advance a political or social point of view beyond
the employment context. Pp. 2500 – 2501.


(e) Absent full briefs by the parties, the Court need not
consider how the foregoing framework would apply to this
case. P. 2501.


364 Fed.Appx. 749, vacated and remanded.


KENNEDY, J., delivered the opinion of the Court, in
which ROBERTS, C.J., and GINSBURG, BREYER, ALITO,
SOTOMAYOR, and KAGAN, JJ., joined. THOMAS, J., filed
an opinion concurring in the judgment, post, pp. 2501 – 2502.
SCALIA, J., filed an opinion concurring in the judgment in
part and dissenting in part, post, pp. 2502 – 2507.
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Opinion


Justice KENNEDY delivered the opinion of the court.


*382  Among other rights essential to freedom, the First
Amendment protects “the right of the people ... to petition the
Government for a redress of grievances.” U.S. Const., Amdt.
1. This case concerns the extent of the protection, if any,
that the Petition Clause grants public employees in routine
disputes with government employers. Petitions are a form of
expression, and employees who invoke the Petition Clause
in most cases could invoke as well the Speech Clause of the
First Amendment. To show that an employer interfered with
rights under the Speech Clause, the employee, as a general
rule, must show that his speech was on a matter *383  of
public concern, as that term is defined in the precedents of this
and other courts. Here the issue is whether that test applies
when the employee invokes the Petition Clause.


 Alone among the Courts of Appeals to have addressed the
issue, the Court of Appeals for the Third Circuit has held that
the public concern test does not limit Petition **2492  Clause
claims by public employees. For the reasons stated below, this
conclusion is incorrect.


I


Charles Guarnieri filed a union grievance challenging his
termination as chief of police for the borough of Duryea, a
town of about 4,600 persons in northeastern Pennsylvania.
His grievance proceeded to arbitration pursuant to the police
union collective-bargaining agreement. The arbitrator found
that the borough council, Duryea's legislative body and the
entity responsible for Guarnieri's termination, committed


procedural errors in connection with the termination; and the
arbitrator also found that Guarnieri engaged in misconduct,
including “attempting to intimidate Council members.” App.
37, 38. The arbitrator ordered Guarnieri reinstated after a
disciplinary suspension. Id., at 38.


Upon Guarnieri's return to the job, the council issued 11
directives instructing Guarnieri in the performance of his
duties. The council's attorney explained that the council
“wanted to be sure that the chief understood what was going
to be expected of him upon his return.” Tr. 19:12–14 (Apr.
16, 2008). One directive prohibited Guarnieri from working
overtime without the council's “express permission.” App.
59, ¶ 1. Another indicated that “[t]he police car is to be
used for official business only.” Id., at 60, ¶ 9. A third
stated that the “Duryea municipal building is a smoke free
building” and that the “police department is not exempt.”
Id., at 61, ¶ 10. Guarnieri testified that, because of these and
other directives, his “coming back wasn't a warm welcoming
feeling.” Tr. 65:7–8 (Apr. 15, 2008). Guarnieri filed a second
union grievance challenging the directives. The arbitrator
*384  instructed the council to modify or withdraw some of


the directives on the grounds that they were vague, interfered
with the authority of the mayor, or were contrary to the
collective-bargaining agreement.


Guarnieri filed this lawsuit against the borough, the borough
council, and individual members of the council under Rev.
Stat. § 1979, 42 U.S.C. § 1983. Guarnieri claimed that his
first union grievance was a petition protected by the Petition
Clause of the First Amendment, and he alleged that the
directives issued upon his reinstatement were retaliation for
that protected activity.


After this suit was filed, the council denied a request by
Guarnieri for $338 in overtime. The United States Department
of Labor investigated and concluded that Guarnieri was
entitled to be paid. The council offered Guarnieri a check
for the amount, but Guarnieri refused to accept it. Instead,
Guarnieri amended his complaint to encompass the denial
of overtime. Guarnieri alleged that his § 1983 lawsuit was a
petition and that the denial of overtime constituted retaliation
for his having filed the lawsuit.


Under the law of the Circuit, the defendants could not obtain
judgment as a matter of law on the basis that the lawsuit
and grievances were not on a matter of public concern. The
case proceeded to a jury. Guarnieri's attorney argued that the
council was “sending a message to” Guarnieri through the
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directives and the denial of overtime: “You might have won
your arbitration, but we control you.” Tr. 53:24–25 (Apr. 17,
2008). The District Court instructed the jury that the lawsuit
and union grievances were “protected activity ... under the
constitution,” and that the jury could find defendants liable
if it found an adequate connection between the protected
activity and the alleged retaliation. Id., at 61:17–20; 62. The
jury found in favor of Guarnieri. The jury awarded $45,000
in compensatory damages and $24,000 in punitive **2493
damages for the directives, as well as $358 in compensatory
damages and $28,000 in punitive damages for *385  the
denial of overtime. The District Court awarded $45,000 in
attorney's fees and denied defendants' renewed motion for
judgment as a matter of law.


Defendants appealed on the ground that Guarnieri's
grievances and lawsuit did not address matters of public
concern. Courts outside the Third Circuit have held that
allegedly retaliatory actions by government employers
against government employees may not give rise to liability
under the Petition Clause unless the employee's petition
related to a matter of public concern. See, e.g., Kirby v.
Elizabeth City, 388 F.3d 440, 448–449 (C.A.4 2004); Tang
v. Rhode Island, Dept. of Elderly Affairs, 163 F.3d 7, 11–
12 (C.A.1 1998); White Plains Towing Corp. v. Patterson,
991 F.2d 1049, 1059 (C.A.2 1993). These courts rely on
a substantial overlap between the rights of speech and
petition to justify the application of Speech Clause precedents
to Petition Clause claims. They reason that, whether the
grievance is considered under the Speech Clause or the
Petition Clause, the government employer is entitled to
take adverse action against the employee unless the dispute
involves a matter of public concern.


Rejecting that view, the Court of Appeals here affirmed
the award of compensatory damages, although it found
insufficient evidence to sustain the award of punitive
damages. The Court of Appeals concluded that “ ‘a public
employee who has petitioned the government through a
formal mechanism such as the filing of a lawsuit or grievance
is protected under the Petition Clause from retaliation for that
activity, even if the petition concerns a matter of solely private
concern.’ ” 364 Fed.Appx. 749, 753 (C.A.3 2010) (quoting
Foraker v. Chaffinch, 501 F.3d 231, 236 (C.A.3 2007)). The
decision of the Court of Appeals was consistent with the
rule adopted and explained by that court in San Filippo v.
Bongiovanni, 30 F.3d 424, 442 (1994). This Court granted
certiorari to resolve the conflict in the Courts of Appeals. 562
U.S. 960, 131 S.Ct. 456, 178 L.Ed.2d 285 (2010).


*386  II


 When a public employee sues a government employer under
the First Amendment's Speech Clause, the employee must
show that he or she spoke as a citizen on a matter of public
concern. Connick v. Myers, 461 U.S. 138, 147, 103 S.Ct.
1684, 75 L.Ed.2d 708 (1983). If an employee does not speak
as a citizen, or does not address a matter of public concern,
“a federal court is not the appropriate forum in which to
review the wisdom of a personnel decision taken by a public
agency allegedly in reaction to the employee's behavior.” Ibid.
Even if an employee does speak as a citizen on a matter of
public concern, the employee's speech is not automatically
privileged. Courts balance the First Amendment interest of
the employee against “the interest of the State, as an employer,
in promoting the efficiency of the public services it performs
through its employees.” Pickering v. Board of Ed. of Township
High School Dist. 205, Will Cty., 391 U.S. 563, 568, 88 S.Ct.
1731, 20 L.Ed.2d 811 (1968).


 This framework “reconcile[s] the employee's right to engage
in speech and the government employer's right to protect
its own legitimate interests in performing its mission.” San
Diego v. Roe, 543 U.S. 77, 82, 125 S.Ct. 521, 160 L.Ed.2d
410 (2004) (per curiam). There are some rights and freedoms
so fundamental to liberty that they cannot be bargained away
in a contract for public employment. “Our responsibility is
to ensure that citizens are **2494  not deprived of [these]
fundamental rights by virtue of working for the government.”
Connick, supra, at 147, 103 S.Ct. 1684; see also Keyishian
v. Board of Regents of Univ. of State of N. Y., 385 U.S. 589,
605–606, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967). Nevertheless,
a citizen who accepts public employment “must accept certain
limitations on his or her freedom.” Garcetti v. Ceballos, 547
U.S. 410, 418, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006). The
government has a substantial interest in ensuring that all of
its operations are efficient and effective. That interest may
require broad authority to supervise the conduct of public
employees. “When someone who is paid a salary so that
she will contribute to an agency's effective operation begins
to do or say things that detract *387  from the agency's
effective operation, the government employer must have
some power to restrain her.” Waters v. Churchill, 511 U.S.
661, 675, 114 S.Ct. 1878, 128 L.Ed.2d 686 (1994) (plurality
opinion). Restraints are justified by the consensual nature of
the employment relationship and by the unique nature of the
government's interest.
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 This case arises under the Petition Clause, not the Speech
Clause. The parties litigated the case on the premise that
Guarnieri's grievances and lawsuit are petitions protected by
the Petition Clause. This Court's precedents confirm that the
Petition Clause protects the right of individuals to appeal to
courts and other forums established by the government for
resolution of legal disputes. “[T]he right of access to courts
for redress of wrongs is an aspect of the First Amendment
right to petition the government.” Sure–Tan, Inc. v. NLRB,
467 U.S. 883, 896–897, 104 S.Ct. 2803, 81 L.Ed.2d 732
(1984); see also BE & K Constr. Co. v. NLRB, 536 U.S. 516,
525, 122 S.Ct. 2390, 153 L.Ed.2d 499 (2002); Bill Johnson's
Restaurants, Inc. v. NLRB, 461 U.S. 731, 741, 103 S.Ct. 2161,
76 L.Ed.2d 277 (1983); California Motor Transport Co. v.
Trucking Unlimited, 404 U.S. 508, 513, 92 S.Ct. 609, 30
L.Ed.2d 642 (1972). Although retaliation by a government
employer for a public employee's exercise of the right of
access to the courts may implicate the protections of the
Petition Clause, this case provides no necessity to consider the
correct application of the Petition Clause beyond that context.


Although this case proceeds under the Petition Clause,
Guarnieri just as easily could have alleged that his employer
retaliated against him for the speech contained within his
grievances and lawsuit. That claim would have been subject to
the public concern test already described. Because Guarnieri
chose to proceed under the Petition Clause, however, the
Court of Appeals applied a more generous rule. Following
the decision of the Court of Appeals in San Filippo, supra,
at 443, Guarnieri was deemed entitled to protection from
retaliation so long as his petition was not a “sham.” Under that
rule, defendants and other public employers might be liable
under the Petition Clause even if the same *388  conduct
would not give rise to liability under the Speech Clause.
The question presented by this case is whether the history
and purpose of the Petition Clause justify the imposition of
broader liability when an employee invokes its protection
instead of the protection afforded by the Speech Clause.


It is not necessary to say that the two Clauses are identical in
their mandate or their purpose and effect to acknowledge that
the rights of speech and petition share substantial common
ground. This Court has said that the right to speak and the
right to petition are “cognate rights.” Thomas v. Collins, 323
U.S. 516, 530, 65 S.Ct. 315, 89 L.Ed. 430 (1945); see also
**2495  Wayte v. United States, 470 U.S. 598, 610, n. 11, 105


S.Ct. 1524, 84 L.Ed.2d 547 (1985). “It was not by accident
or coincidence that the rights to freedom in speech and press


were coupled in a single guaranty with the rights of the
people peaceably to assemble and to petition for redress of
grievances.” Thomas, 323 U.S., at 530, 65 S.Ct. 315. Both
speech and petition are integral to the democratic process,
although not necessarily in the same way. The right to petition
allows citizens to express their ideas, hopes, and concerns to
their government and their elected representatives, whereas
the right to speak fosters the public exchange of ideas
that is integral to deliberative democracy as well as to the
whole realm of ideas and human affairs. Beyond the political
sphere, both speech and petition advance personal expression,
although the right to petition is generally concerned with
expression directed to the government seeking redress of a
grievance.


Courts should not presume there is always an essential
equivalence in the two Clauses or that Speech Clause
precedents necessarily and in every case resolve Petition
Clause claims. See ibid. (rights of speech and petition are
“not identical”). Interpretation of the Petition Clause must
be guided by the objectives and aspirations that underlie the
right. A petition conveys the special concerns of its author
to the government and, in its usual form, re-quests action by
*389  the government to address those concerns. See Sure–


Tan, Inc., supra, at 896–897, 104 S.Ct. 2803.


This Court's opinion in McDonald v. Smith, 472 U.S. 479,
105 S.Ct. 2787, 86 L.Ed.2d 384 (1985), has sometimes been
interpreted to mean that the right to petition can extend no
further than the right to speak; but McDonald held only
that speech contained within a petition is subject to the
same standards for defamation and libel as speech outside
a petition. In those circumstances the Court found “no
sound basis for granting greater constitutional protection to
statements made in a petition ... than other First Amendment
expressions.”  Id., at 485, 105 S.Ct. 2787. There may arise
cases where the special concerns of the Petition Clause would
provide a sound basis for a distinct analysis; and if that is so,
the rules and principles that define the two rights might differ
in emphasis and formulation.


As other Courts of Appeals have recognized, however, claims
of retaliation by public employees do not call for this
divergence. See supra, at 4. The close connection between
these rights has led Courts of Appeals other than the Third
Circuit to apply the public concern test developed in Speech
Clause cases to Petition Clause claims by public employees.
As will be explained further, this approach is justified by the
extensive common ground in the definition and delineation of
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these rights. The considerations that shape the application of
the Speech Clause to public employees apply with equal force
to claims by those employees under the Petition Clause.


The substantial government interests that justify a cautious
and restrained approach to the protection of speech by
public employees are just as relevant when public employees
proceed under the Petition Clause. Petitions, no less than
speech, can interfere with the efficient and effective operation
of government. A petition may seek to achieve results
that “contravene governmental policies or impair the proper
performance of governmental functions.” Garcetti, 547 U.S.,
at 419, 126 S.Ct. 1951. Government must have authority,
in appropriate  *390  circumstances, to restrain employees
who use petitions to frustrate progress toward the ends they
have been hired to achieve. A petition, like other forms
of speech, can bring the “mission of the employer and
the professionalism **2496  of its officers into serious
disrepute.” Roe, 543 U.S., at 81, 125 S.Ct. 521. A public
employee might, for instance, use the courts to pursue
personal vendettas or to harass members of the general public.
That behavior could cause a serious breakdown in public
confidence in the government and its employees. And if
speech or petition were directed at or concerned other public
employees, it could have a serious and detrimental effect on
morale.


When a petition takes the form of a lawsuit against the
government employer, it may be particularly disruptive.
Unlike speech of other sorts, a lawsuit demands a response.
Mounting a defense to even frivolous claims may consume
the time and resources of the government employer. Outside
the context of public employment, this Court has recognized
that the Petition Clause does not protect “objectively
baseless” litigation that seeks to “ ‘interfere directly with
the business relationships of a competitor.’ ” Professional
Real Estate Investors, Inc. v. Columbia Pictures Industries,
Inc., 508 U.S. 49, 60–61, 113 S.Ct. 1920, 123 L.Ed.2d 611
(1993) (quoting Eastern Railroad Presidents Conference v.
Noerr Motor Freight, Inc., 365 U.S. 127, 144, 81 S.Ct. 523,
5 L.Ed.2d 464 (1961)). In recognition of the substantial costs
imposed by litigation, Congress has also required civil rights
plaintiffs whose suits are “frivolous, unreasonable, or without
foundation” to pay attorney's fees incurred by defendants.
Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421, 98
S.Ct. 694, 54 L.Ed.2d 648 (1978); see also Fed. Rule Civ.
Proc. 11 (providing sanctions for claims that are “presented
for [an] improper purpose,” frivolous, or lacking evidentiary


support). The government likewise has a significant interest in
disciplining public employees who abuse the judicial process.


Unrestrained application of the Petition Clause in the
context of government employment would subject a wide
*391  range of government operations to invasive judicial


superintendence. Employees may file grievances on a variety
of employment matters, including working conditions, pay,
discipline, promotions, leave, vacations, and terminations.
See Brief for National School Boards Association as Amicus
Curiae 5. Every government action in response could present
a potential federal constitutional issue. Judges and juries,
asked to determine whether the government's actions were in
fact retaliatory, would be required to give scrutiny to both the
government's response to the grievance and the government's
justification for its actions. This would occasion review of
a host of collateral matters typically left to the discretion
of public officials. Budget priorities, personnel decisions,
and substantive policies might all be laid before the jury.
This would raise serious federalism and separation-of-powers
concerns. It would also consume the time and attention of
public officials, burden the exercise of legitimate authority,
and blur the lines of accountability between officials and the
public.


This case illustrates these risks and costs. Guarnieri's attorney
invited the jury to review myriad details of government
decisionmaking. She questioned the council's decision to
issue directives in writing, rather than orally, Tr. 66 (Apr.
14, 2008); the council's failure to consult the mayor before
issuing the directives, id., at 105 (Apr. 15, 2008); the amount
of money spent to employ “Philadelphia lawyers” to defend
Guarnieri's legal challenges, id., at 191 to 193:7–10 (Apr.
14, 2008), 152–153 (Apr. 16, 2008); and the wisdom of
the council's decision to spend money to install Global
Positioning System devices on police cars, id., at 161–162
(same). Finally, the attorney invited the jury to evaluate
the council's decisions in light of an emotional appeal on
behalf of Guarnieri's “little **2497  dog Hercules, little
white fluffy dog and half Shitsu.” Id., at 49:13–14 (Apr.
14, 2008). It is precisely to avoid this intrusion into internal
governmental affairs that this Court has held that, “while
the First Amendment invests public *392  employees with
certain rights, it does not empower them to ‘constitutionalize
the employee grievance.’ ” Garcetti, supra, at 420, 126 S.Ct.
1951 (quoting Connick, 461 U.S., at 154, 103 S.Ct. 1684).


If the Petition Clause were to apply even where matters of
public concern are not involved, that would be unnecessary,
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or even disruptive, when there is already protection for the
rights of public employees to file grievances and to litigate.
The government can and often does adopt statutory and
regulatory mechanisms to protect the rights of employees
against improper retaliation or discipline, while preserving
important government interests. Cf. Garcetti, 547 U.S.,
at 425, 126 S.Ct. 1951 (noting a “powerful network of
legislative enactments”). Employees who sue under federal
and state employment laws often benefit from generous
and quite detailed antiretaliation provisions. See, e.g., Pa.
Stat. Ann., Tit. 43, § 1101.1201(a)(4) (Purdon 2009);
§ 1101.1302. These statutory protections are subject to
legislative revision and can be designed for the unique needs
of State, local, or Federal Governments, as well as the
special circumstances of particular governmental offices and
agencies. The Petition Clause is not an instrument for public
employees to circumvent these legislative enactments when
pursuing claims based on ordinary workplace grievances.


In light of the government's interests in the public
employment context, it would be surprising if Petition Clause
claims by public employees were not limited as necessary
to protect the employer's functions and responsibilities. Even
beyond the Speech Clause, this Court has explained that
“government has significantly greater leeway in its dealings
with citizen employees than it does when it brings its
sovereign power to bear on citizens at large.” Engquist v.
Oregon Dept. of Agriculture, 553 U.S. 591, 599, 128 S.Ct.
2146, 170 L.Ed.2d 975 (2008); see also NASA v. Nelson, 562
U.S. 134, 148 – 149, 131 S.Ct. 746, 756 – 758, 178 L.Ed.2d
667 (2011). The government's interest in managing its internal
affairs requires proper restraints on the invocation of rights by
employees when the workplace or the government employer's
responsibilities *393  may be affected. There is no reason to
think the Petition Clause should be an exception.


The public concern test was developed to protect these
substantial government interests. Adoption of a different rule
for Petition Clause claims would provide a ready means
for public employees to circumvent the test's protections.
Consider Sheila Myers, who was the original plaintiff in
Connick. She circulated “a questionnaire soliciting the views
of her fellow staff members” on various office matters. 461
U.S., at 141, 103 S.Ct. 1684. The Court held that Myers'
claim for retaliation failed the public concern test because
the questionnaire was “most accurately characterized as an
employee grievance concerning internal office policy.” Id.,
at 154, 103 S.Ct. 1684. It would undermine that principle
if a different result would have obtained had Myers raised


those same claims using a formal grievance procedure. Myers'
employer “reasonably believed [Myers' complaints] would
disrupt the office, undermine his authority, and destroy close
working relationships.” Ibid. These concerns would be no less
significant in the context of a formal grievance. Employees
should not be able to evade the rule articulated in the Connick
case by wrapping their speech in the mantle of the Petition
Clause.


**2498  Articulation of a separate test for the Petition
Clause would aggravate potential harm to the government's
interests by compounding the costs of compliance with the
Constitution. A different rule for each First Amendment claim
would require employers to separate petitions from other
speech in order to afford them different treatment; and that, in
turn, would add to the complexity and expense of compliance
with the Constitution. Identifying petitions might be easy
when employees employ formal grievance procedures, but the
right to petition is not limited to petitions lodged under formal
procedures. See, e.g., Brown v. Louisiana, 383 U.S. 131,
86 S.Ct. 719, 15 L.Ed.2d 637 (1966). Indeed, the employee
in Connick could have made a colorable argument that her
questionnaire ought to be viewed as a petition for redress of
grievances.


*394  Guarnieri claims application of the public concern test
to the Petition Clause would be inappropriate in light of the
private nature of many petitions for redress of grievances. The
Petition Clause undoubtedly does have force and application
in the context of a personal grievance addressed to the
government. See, e.g., Trainmen v. Virginia ex rel. Virginia
State Bar, 377 U.S. 1, 84 S.Ct. 1113, 12 L.Ed.2d 89
(1964); Thomas, 323 U.S., at 530–531, 65 S.Ct. 315. At the
founding, citizens petitioned on a wide range of subjects,
including matters of both private and public concern. Petitions
to the colonial legislatures concerned topics as diverse as
debt actions, estate distributions, divorce proceedings, and
requests for modification of a criminal sentence. Higginson,
A Short History of the Right To Petition Government for
the Redress of Grievances, 96 Yale L.J. 142, 146 (1986).
Although some claims will be of interest only to the individual
making the appeal, for that individual the need for a legal
remedy may be a vital imperative. See, e.g., M.L.B. v. S.L.
J., 519 U.S. 102, 117 S.Ct. 555, 136 L.Ed.2d 473 (1996);
Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 780, 28
L.Ed.2d 113 (1971). Outside the public employment context,
constitutional protection for petitions does not necessarily
turn on whether those petitions relate to a matter of public
concern.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009252264&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009252264&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS43S1101.1201&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS43S1101.1201&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016269722&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016269722&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016269722&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024411524&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&fi=co_pp_sp_708_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_756

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024411524&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&fi=co_pp_sp_708_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_756

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024411524&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&fi=co_pp_sp_708_756&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_756

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118236&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118236&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118236&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118236&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112595&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112595&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124815&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124815&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124815&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945116444&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101349600&pubNum=0001292&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1292_146&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_146

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101349600&pubNum=0001292&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1292_146&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_146

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273913&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996273913&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127020&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Borough of Duryea, Pa. v. Guarnieri, 564 U.S. 379 (2011)
131 S.Ct. 2488, 190 L.R.R.M. (BNA) 3217, 180 L.Ed.2d 408, 79 USLW 4538...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8


There is, however, no merit to the suggestion that the public
concern test cannot apply under the Petition Clause because
the majority of petitions to colonial legislatures addressed
matters of purely private concern. In analogous cases under
the Speech Clause, this Court has noted the “Constitution's
special concern with threats to the right of citizens to
participate in political affairs,” Connick, supra, at 145, 103
S.Ct. 1684, even though it is likely that, in this and any other
age, most speech concerns purely private matters. The proper
scope and application of the Petition Clause likewise cannot
be determined merely by tallying up petitions to the colonial
legislatures. Some effort must be made to identify the historic
and fundamental principles that led to the enumeration of the
right to petition in the First Amendment, among other rights
fundamental to liberty.


*395  Petitions to the government assume an added
dimension when they seek to advance political, social,
or other ideas of interest to the community as a whole.
Petition, as a word, a concept, and an essential safeguard of
freedom, is of ancient significance in the English law and the
Anglo–American legal tradition. See, e.g., 1 W. Blackstone,
Commentaries *143. The right to petition applied to petitions
from nobles to the King, from Parliament to the King, and
from the people to the Parliament, and it concerned both
discrete, personal injuries and great matters of state.


**2499  The right to petition traces its origins to Magna
Carta, which confirmed the right of barons to petition the
King. W. McKechnie, Magna Carta: A Commentary on the
Great Charter of King John 467 (rev.2d ed.1958). The Magna
Carta itself was King John's answer to a petition from the
barons. Id., at 30–38. Later, the Petition of Right of 1628 drew
upon centuries of tradition and Magna Carta as a model for
the Parliament to issue a plea, or even a demand, that the
Crown refrain from certain actions. 3 Car. 1, ch. 1 (1627), 5
Statutes of the Realm 23. The Petition of Right stated four
principal grievances: taxation without consent of Parliament;
arbitrary imprisonment; quartering or billeting of soldiers;
and the imposition of martial law. After its passage by both
Houses of Parliament, the Petition received the King's assent
and became part of the law of England. See S. Gardiner, The
First Two Stuarts and the Puritan Revolution, 1603–1660,
pp. 60–61 (1886). The Petition of Right occupies a place
in English constitutional history superseded in importance,
perhaps, only by Magna Carta itself and the Declaration of
Right of 1689.


The following years saw use of mass petitions to address
matters of public concern. See 8 D. Hume, History of England
from the Invasion of Julius Caesar to the Revolution in 1688,
p. 122 (1763) (“Tumultuous petitioning ... was an admirable
expedient ... for spreading discontent, and for uniting the
nation in any popular clamour”). In 1680, for instance,
more than 15,000 persons signed a petition regarding the
*396  summoning and dissolution of Parliament, “one of the


major political issues agitating the nation.” Knights, London's
‘Monster’ Petition, 36 Historical Journal 39, 40–43 (1993).
Nine years later, the Declaration of Right listed the illegal
acts of the sovereign and set forth certain rights of the King's
subjects, one of which was the right to petition the sovereign.
It stated that “it is the Right of the Subjects to petition
the King, and all Commitments and Prosecutions for such
Petitioning are Illegal.” 1 W. & M., ch. 2, 6 Statutes of the
Realm 143; see also L. Schwoerer, The Declaration of Rights,
1689, pp. 69–71 (1981).


The Declaration of Independence of 1776 arose in the same
tradition. After listing other specific grievances and wrongs,
it complained, “In every stage of these Oppressions We have
Petitioned for Redress in the most humble terms: Our repeated
Petitions have been answered only by repeated injury.” The
Declaration of Independence ¶ 30.


After independence, petitions on matters of public concern
continued to be an essential part of contemporary debates
in this country's early history. Two years before the
adoption of the Constitution, James Madison's Memorial and
Remonstrance against Religious Assessments, an important
document in the history of the Establishment Clause, was
presented to the General Assembly of the Commonwealth of
Virginia as a petition. See 1 D. Laycock, Religious Liberty:
Overviews and History 90 (2010); Arizona Christian School
Tuition Organization v. Winn, 563 U.S. 125, 140 – 141,
131 S.Ct. 1436, 1445 – 1446, 179 L.Ed.2d 523 (2011). It
attracted over 1,000 signatures. Laycock, supra, at 90, n.
153. During the ratification debates, Antifederalists circulated
petitions urging delegates not to adopt the Constitution absent
modification by a bill of rights. Boyd, Antifederalists and the
Acceptance of the Constitution: Pennsylvania, 1787–1792, 9
Publius, No. 2, pp. 123, 128–133 (Spring 1979).


Petitions to the National Legislature also played a central part
in the legislative debate on the subject of slavery in the years
before the Civil War. See W. Miller, Arguing *397  About
Slavery (1995). Petitions **2500  allowed participation in
democratic governance even by groups excluded from the
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franchise. See Mark, The Vestigial Constitution: The History
and Significance of the Right to Petition, 66 Ford. L.Rev.
2153, 2182 (1998). For instance, petitions by women seeking
the vote had a role in the early woman's suffrage movement.
See Cogan & Ginzberg, 1846 Petition for Woman's Suffrage,
New York State Constitutional Convention, 22 Signs 427,
437–438 (1997). The right to petition is in some sense
the source of other fundamental rights, for petitions have
provided a vital means for citizens to request recognition of
new rights and to assert existing rights against the sovereign.


Petitions to the courts and similar bodies can likewise address
matters of great public import. In the context of the civil rights
movement, litigation provided a means for “the distinctive
contribution of a minority group to the ideas and beliefs of
our society.” NAACP v. Button, 371 U.S. 415, 431, 83 S.Ct.
328, 9 L.Ed.2d 405 (1963). Individuals may also “engag[e]
in litigation as a vehicle for effective political expression
and association, as well as a means of communicating useful
information to the public.” In re Primus, 436 U.S. 412,
431, 98 S.Ct. 1893, 56 L.Ed.2d 417 (1978). Litigation on
matters of public concern may facilitate the informed public
participation that is a cornerstone of democratic society. It
also allows individuals to pursue desired ends by direct appeal
to government officials charged with applying the law.


The government may not misuse its role as employer unduly
to distort this deliberative process. See Garcetti, 547 U.S.,
at 419, 126 S.Ct. 1951. Public employees are “the members
of a community most likely to have informed and definite
opinions” about a wide range of matters related, directly or
indirectly, to their employment. Pickering, 391 U.S., at 572,
88 S.Ct. 1731. Just as the public has a right to hear the views of
public employees, the public has a right to the benefit of those
employees' participation in petitioning activity. Petitions may
“allow the public airing of disputed facts” and “promote the
evolution *398  of the law by supporting the development of
legal theories,” BE&K Constr. Co., 536 U.S., at 532, 122 S.Ct.
2390 (internal quotation marks omitted), and these and other
benefits may not accrue if one class of knowledgeable and
motivated citizens is prevented from engaging in petitioning
activity. When a public employee seeks to participate, as
a citizen, in the process of deliberative democracy, either
through speech or petition, “it is necessary to regard the
[employee] as the member of the general public he seeks to
be.” Pickering, supra, at 574, 88 S.Ct. 1731.


The framework used to govern Speech Clause claims by
public employees, when applied to the Petition Clause,


will protect both the interests of the government and the
First Amendment right. If a public employee petitions as
an employee on a matter of purely private concern, the
employee's First Amendment interest must give way, as it
does in speech cases. Roe, 543 U.S., at 82–83, 125 S.Ct. 521.
When a public employee petitions as a citizen on a matter
of public concern, the employee's First Amendment interest
must be balanced against the countervailing interest of the
government in the effective and efficient management of its
internal affairs. Pickering, supra, at 568, 88 S.Ct. 1731. If
that balance favors the public employee, the employee's First
Amendment claim will be sustained. If the interference with
the government's operations is such that the balance favors
the employer, the employee's First Amendment claim will fail
even though the petition is on a matter of public concern.


**2501  As under the Speech Clause, whether an employee's
petition relates to a matter of public concern will depend on
“the content, form, and context of [the petition], as revealed
by the whole record.” Connick, 461 U.S., at 147–148, and n.
7, 103 S.Ct. 1684. The forum in which a petition is lodged
will be relevant to the determination whether the petition
relates to a matter of public concern. See Snyder v. Phelps,
562 U.S. 443, 454 – 455, 131 S.Ct. 1207, 1216 – 1217, 179
L.Ed.2d 172 (2011). A petition filed with an employer using
an internal grievance procedure in many cases will not seek to
communicate to the public or to advance a political or social
point of view beyond the employment context.


*399  Of course in one sense the public may always be
interested in how government officers are performing their
duties. But as the Connick and Pickering test has evolved, that
will not always suffice to show a matter of public concern.
A petition that “involves nothing more than a complaint
about a change in the employee's own duties” does not relate
to a matter of public concern and accordingly “may give
rise to discipline without imposing any special burden of
justification on the government employer.” United States v.
Treasury Employees, 513 U.S. 454, 466, 115 S.Ct. 1003, 130
L.Ed.2d 964 (1995). The right of a public employee under the
Petition Clause is a right to participate as a citizen, through
petitioning activity, in the democratic process. It is not a right
to transform everyday employment disputes into matters for
constitutional litigation in the federal courts.


III
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Because the Third Circuit did not find it necessary to apply
this framework, there has been no determination as to how
it would apply in the context of this case. The parties did
not address the issue in the opening brief or the response,
and the United States did not address the issue in its brief as
amicus curiae. In their reply brief, petitioners suggest that this
Court should address the issue and resolve it in their favor.
Yet in their opening brief petitioners sought only vacatur and
remand. This Court need not consider this issue without the
benefit of full briefs by the parties.


The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with this
opinion.


It is so ordered.


Justice THOMAS, concurring in the judgment.
For the reasons set forth by Justice SCALIA, I seriously doubt
that lawsuits are “petitions” within the original meaning of the
Petition Clause of the First Amendment. See post, at 2503 –
2504 (opinion concurring in judgment in part and dissenting
in part). Unreasoned statements to the contrary *400  in this
Court's prior decisions do not convince me otherwise. Like the
Court, however, I need not decide that question today because
“[t]he parties litigated the case on the premise that Guarnieri's
grievances and lawsuit are petitions protected by the Petition
Clause.” Ante, at 2494.


I also largely agree with Justice SCALIA about the framework
for assessing public employees' retaliation claims under the
Petition Clause. The “public concern” doctrine of Connick v.
Myers, 461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983),
is rooted in the First Amendment's core protection of speech
on matters of public concern and has no relation to the right
to petition. See post, at 2503 – 2506. I would not import that
test into the Petition Clause. Rather, like Justice SCALIA, I
would hold that “the Petition Clause protects **2502  public
employees against retaliation for filing petitions unless those
petitions are addressed to the government in its capacity as
the petitioners' employer, rather than its capacity as their
sovereign.” Post, at 2506.


But I would not end the analysis after determining that
a petition was addressed to the government as sovereign.
Recognizing “the realities of the employment context,” we
have held that “government has significantly greater lee-way
in its dealings with citizen employees than it does when
it brings its sovereign power to bear on citizens at large.”


Engquist v. Oregon Dept. of Agriculture, 553 U.S. 591, 600,
599, 128 S.Ct. 2146, 170 L.Ed.2d 975 (2008). Even where a
public employee petitions the government in its capacity as
sovereign, I would balance the employee's right to petition the
sovereign against the government's interest as an employer in
the effective and efficient management of its internal affairs.
Cf. Garcetti v. Ceballos, 547 U.S. 410, 419, 126 S.Ct. 1951,
164 L.Ed.2d 689 (2006) (noting that employees “speaking as
citizens about matters of public concern” still must “face ...
speech restrictions that are necessary for their employers to
operate efficiently and effectively”); United States v. Treasury
Employees, 513 U.S. 454, 492, 115 S.Ct. 1003, 130 L.Ed.2d
964 (1995) (Rehnquist, C.J., dissenting) (“In conducting
this balance *401  [in the Speech Clause context], we
consistently have given substantial weight to government
employers' reasonable predictions of disruption, even when
the speech involved was on a matter of public concern”);
O'Connor v. Ortega, 480 U.S. 709, 721–722, 107 S.Ct. 1492,
94 L.Ed.2d 714 (1987) (plurality opinion) (balancing the
“realities of the workplace” against the “legitimate privacy
interests of public employees” to conclude that a warrant
requirement would “seriously disrupt the routine conduct
of business” and “be unduly burdensome”). In assessing a
retaliation claim under the Petition Clause, courts should
be able to conclude that, in instances when the petition is
especially disruptive, as some lawsuits might be, the balance
of interests may weigh in favor of the government employer.


Applying this framework, I would vacate the judgment
and remand. The Court of Appeals erred with respect to
both Guarnieri's union grievance and his 42 U.S.C. § 1983
suit. First, even assuming the grievance was a petition, it
was addressed to the local government in its capacity as
Guarnieri's employer. See post, at 2506 – 2507 (opinion
of SCALIA, J.). Second, Guarnieri addressed his § 1983
suit to the Federal Government in its capacity as sovereign,
not to the local government as his employer. See ibid.
But the Court of Appeals did not consider whether the
local government's interest as an employer “in achieving its
goals as effectively and efficiently as possible” nevertheless
outweighs Guarnieri's interest in petitioning the Federal
Government regarding his local employment. Engquist,
supra, at 598, 128 S.Ct. 2146 (internal quotation marks
omitted). I would vacate and remand for the Court of Appeals
to conduct that analysis in the first instance.


Justice SCALIA, concurring in the judgment in part and
dissenting in part.
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I disagree with two aspects of the Court's reasoning. First, the
Court is incorrect to state that our “precedents *402  confirm
that the Petition Clause protects the right of individuals
to appeal to courts and other forums established by the
government for resolution of legal disputes.” Ante, at 2494.
Our first opinion clearly saying that lawsuits are “Petitions”
under the Petition Clause came less than 40 years ago.
In **2503  California Motor Transport Co. v. Trucking
Unlimited, 404 U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d 642


(1972),1 an opinion by Justice Douglas, the Court asserted
that “[t]he right of access to the courts is indeed but one aspect
of the right of petition.” Id., at 510, 92 S.Ct. 609. As authority
it cited two habeas corpus cases, Johnson v. Avery, 393 U.S.
483, 89 S.Ct. 747, 21 L.Ed.2d 718 (1969), and Ex parte Hull,
312 U.S. 546, 61 S.Ct. 640, 85 L.Ed. 1034 (1941), neither
of which even mentioned the Petition Clause. The assertion,
moreover, was pure dictum. The holding of California Motor
Transport was that the Noerr–Pennington doctrine, a judicial
gloss on the Sherman Act that had been held to immunize
certain lobbying (legislature-petitioning) activity, did not
apply to sham litigation that “sought to bar ... competitors
from meaningful access to adjudicatory tribunals,” 404 U.S.,
at 510–512, 92 S.Ct. 609. The three other cases cited by
the Court as holding that lawsuits are petitions, ante, at
2505, are all statutory interpretation decisions construing the
National Labor Relations Act, albeit against the backdrop of
the Petition Clause. See BE & K Constr. Co. v. NLRB, 536
U.S. 516, 534–536, 122 S.Ct. 2390, 153 L.Ed.2d 499 (2002);
Sure–Tan, Inc. v. NLRB, 467 U.S. 883, 896–897, 104 S.Ct.
2803, 81 L.Ed.2d 732 (1984); Bill Johnson's Restaurants,
Inc. v. NLRB, 461 U.S. 731, 741–743, 103 S.Ct. 2161, 76
L.Ed.2d 277 (1983). The Court has never actually held that
a lawsuit is a constitutionally protected “Petition,” nor does
today's opinion hold that. The Court merely observes that
“[t]he parties litigated the case on the premise that Guarnieri's
grievances and lawsuit *403  are petitions protected by the
Petition Clause,” ante, at 2494, and concludes that Guarnieri's
42 U.S.C. § 1983 claim would fail even if that premise were
correct.


I find the proposition that a lawsuit is a constitutionally
protected “Petition” quite doubtful. The First Amendment's
Petition Clause states that “Congress shall make no law ...
abridging ... the right of the people ... to petition the
Government for a redress of grievances.” The reference to
“the right of the people” indicates that the Petition Clause
was intended to codify a pre-existing individual right, which
means that we must look to historical practice to determine its


scope. See District of Columbia v. Heller, 554 U.S. 570, 579,
592, 128 S.Ct. 2783, 171 L.Ed.2d 637 (2008).


There is abundant historical evidence that “Petitions”
were directed to the executive and legislative branches of
government, not to the courts. In 1765, the Stamp Act
Congress stated “[t]hat it is the right of the British subjects
in these colonies to petition the King or either House of
Parliament.” Declaration of Rights and Grievances, Art.
13, reprinted in 1 B. Schwartz, The Bill of Rights: A
Documentary History 195, 198 (1971); it made no mention
of petitions directed to the courts. As of 1781, seven state
constitutions protected citizens' right to apply or petition for
redress of grievances; all seven referred only to legislative
petitions. See Andrews, A Right of Access to Court Under the
Petition Clause of the First Amendment: De-fining the Right,
60 Ohio St. L.J. 557, 604–605, n. 159 (1999). The Judiciary
Act of 1789 did not grant federal trial courts jurisdiction to
hear lawsuits arising under federal law; there is no indication
anyone ever thought that this restriction **2504  infringed
on the right of citizens to petition the Federal Government for
redress of grievances. The fact that the Court never affirmed a
First Amendment right to litigate until its unsupported dictum
in 1972—after having heard almost 200 years' worth of
lawsuits, untold numbers of which might have been affected
by a First Amendment right to litigate—should give rise
to a *404  strong suspicion that no such right exists. “[A]
universal and long-established tradition of prohibiting certain
conduct creates a strong presumption that the prohibition
is constitutional: Principles of liberty fundamental enough
to have been embodied within constitutional guarantees are
not readily erased from the Nation's consciousness.” Nevada
Comm'n on Ethics v. Carrigan, ante, at 2493 (internal
quotation marks omitted).


I acknowledge, however, that scholars have made detailed
historical arguments to the contrary. See, e.g., Andrews,
supra, at 595–625; Pfander, Sovereign Immunity and the
Right To Petition: Toward a First Amendment Right To
Pursue Judicial Claims Against the Government, 91 Nw.
U.L.Rev. 899, 903–962 (1997). As the Court's opinion
observes, the parties have not litigated the issue, and so I agree
we should leave its resolution to another day.


Second, and of greater practical consequence, I disagree
with the Court's decision to apply the “public concern”
framework of Connick v. Myers, 461 U.S. 138, 103 S.Ct.
1684, 75 L.Ed.2d 708 (1983), to retaliation claims brought
under the Petition Clause. The Court correctly holds that



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132916&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132916&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941121041&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941121041&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127054&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390159&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390159&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130738&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984130738&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983125279&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983125279&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983125279&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016385211&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111989601&pubNum=0001216&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1216_604&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1216_604

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111989601&pubNum=0001216&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1216_604&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1216_604

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111989601&pubNum=0001216&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1216_604&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1216_604

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0111989601&pubNum=0001216&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1216_595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1216_595

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107924344&pubNum=0001214&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1214_903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_903

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107924344&pubNum=0001214&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1214_903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_903

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107924344&pubNum=0001214&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1214_903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_903

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0107924344&pubNum=0001214&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=LR&fi=co_pp_sp_1214_903&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1214_903

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118236&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983118236&pubNum=0000708&originatingDoc=I9e8a519a996011e0a8a2938374af9660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Borough of Duryea, Pa. v. Guarnieri, 564 U.S. 379 (2011)
131 S.Ct. 2488, 190 L.R.R.M. (BNA) 3217, 180 L.Ed.2d 408, 79 USLW 4538...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 12


the Speech Clause and Petition Clause are not coextensive,
ante, at 2494 – 2495. It acknowledges, moreover, that the
Petition Clause protects personal grievances addressed to the
government, ante, at 2498. But that is an understatement—
rather like acknowledging that the Speech Clause protects
verbal expression. “[T]he primary responsibility of colonial
assemblies was the settlement of private disputes raised
by petitions.” Higginson, A Short History of the Right To
Petition Government for the Redress of Grievances, 96 Yale
L.J. 142, 145 (1986). “[T]he overwhelming majority of First
Congress petitions presented private claims.” 8 Documentary
History of the First Federal Congress of the United States,
1789–1791, p. xviii (K. Bowling, W. diGiacomantonio, & C.
Bickford eds.1998). The Court nonetheless holds that, at least
in public employment cases, the Petition Clause and Speech
Clause should be *405  treated identically, so that since the
Speech Clause does not prohibit retaliation against public
employees for speaking on matters of private concern, neither
does the Petition Clause. The Court gives two reasons for
this: First, “[a] different rule for each First Amendment claim
would ... add to the complexity and expense of compliance
with the Constitution” and “would provide a ready means
for public employees to circumvent the test's protections,”
and second, “[p]etitions to the government assume an added
dimension when they seek to advance political, social, or
other ideas of interest to the community as a whole.” Ante,
at 2498.


Neither reason is persuasive. As to the former: The
complexity of treating the Petition Clause and Speech Clause
separately is attributable to the inconsiderate disregard for
judicial convenience displayed by those who ratified a
First Amendment that included both provisions as separate
constitutional rights. A plaintiff does not engage in pernicious
“circumvention” of our Speech Clause precedents when he
brings a claim premised on a separate enumerated right to
which those precedents are inapplicable.


As to the latter: Perhaps petitions on matters of public
concern do in some sense involve an “added dimension,”
but that **2505  “added dimension” does not obliterate
what has traditionally been the principal dimension of the
Petition Clause. The public-concern limitation makes sense
in the context of the Speech Clause, because it is speech
on matters of public concern that lies “within the core
of First Amendment protection.” Engquist v. Oregon Dept.
of Agriculture, 553 U.S. 591, 600, 128 S.Ct. 2146, 170
L.Ed.2d 975 (2008). The Speech Clause “has its fullest and
most urgent application to speech uttered during a campaign


for political office.” Citizens United v. Federal Election
Comm'n, 558 U.S. 310, 339, 130 S.Ct. 876, 898, 175 L.Ed.2d
753 (2010) (internal quotation marks omitted). The unique
protection granted to political speech is grounded in the
history of the Speech Clause, which “was fashioned to assure
unfettered interchange of ideas for the bringing about of
political and social changes desired by the *406  people.”
Connick, supra, at 145, 103 S.Ct. 1684 (internal quotation
marks omitted).


But the mere fact that we have a longstanding tradition of
granting heightened protection to speech of public concern
does not suggest that a “public concern” requirement should
be written into other constitutional provisions. We would
not say that religious proselytizing is entitled to more
protection under the Free Exercise Clause than private
religious worship because public proclamations are “core free
exercise activity.” Nor would we say that the due process
right to a neutral adjudicator is heightened in the context
of litigation of national importance because such litigation
is somehow at the “core of the due process guarantee.”
Likewise, given that petitions to redress private grievances
were such a high proportion of petitions at the founding—a
proportion that is infinitely higher if lawsuits are considered
to be petitions—it is ahistorical to say that petitions on matters
of public concern constitute “core petitioning activity.” In the
Court's view, if Guarnieri had submitted a letter to one of
the borough of Duryea's council members protesting a tax
assessment that he claimed was mistaken; and if the borough
had fired him in retaliation for that petition; Guarnieri would
have no claim for a Petition Clause violation. That has to be
wrong. It takes no account of, and thus frustrates, the principal
purpose of the Petition Clause.


The Court responds that “[t]he proper scope and application
of the Petition Clause ... cannot be determined merely by
tallying up petitions to the colonial legislatures,” ante, at
2498, but that misses the point. The text of the Petition
Clause does not distinguish petitions of public concern from
petitions of private concern. Accordingly, there should be
no doctrinal distinction between them unless the history or
tradition of the Petition Clause justifies it. The mere fact that
the Court can enumerate several historical petitions of public
importance, ante, at 2498 – 2500, does not establish such a
tradition, given that petitions for redress of private grievances
*407  vastly outnumbered them. Indeed, the Court's holding


is contrary to this Court's historical treatment of the Petition
Clause, assuming (as the Court believes) that the Clause
embraces litigation: We have decided innumerable cases
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establishing constitutional rights with respect to litigation,
and until today not a one of them has so much as hinted that
litigation of public concern enjoys more of those rights than
litigation of private concern. The Court's belief in the social
importance of public petitions, and its reminiscences of some
of the public-petition greats of yesteryear, ibid., do not justify
the proclamation of special constitutional rights for public
petitions. It is the Constitution that establishes constitutional
rights, not the Justices' notions of what is important, or the
top numbers on their Petition Hit Parade. **2506  And there
is no basis for believing that the Petition Clause gives special
protection to public petitions.


Rather than shoehorning the “public concern” doctrine into
a Clause where it does not fit, we should hold that the
Petition Clause protects public employees against retaliation
for filing petitions unless those petitions are addressed to the
government in its capacity as the petitioners' employer, rather
than its capacity as their sovereign. As the Court states, we
have long held that “government has significantly greater
leeway in its dealings with citizen employees than it does
when it brings its sovereign power to bear on citizens at
large.” Ante, at 2497 (quoting Engquist, supra, at 599, 128
S.Ct. 2146; internal quotation marks omitted). To apply to
the Petition Clause context what we have said regarding the
Speech Clause: When an employee files a petition with the
government in its capacity as his employer, he is not acting “as
[a] citize[n] for First Amendment purposes,” because “there
is no relevant analogue to [petitions] by citizens who are not
government employees.” Garcetti v. Ceballos, 547 U.S. 410,
421, 423–424, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006). To be
sure, the line between a petition addressed to government as
the petitioner's employer and one addressed to it as sovereign
is not always clear, but it is *408  no more fuzzy than the line


between matters of private and matters of public concern.2


The criterion I suggest would largely resolve the legitimate
practical concerns identified by the Court, ante, at 2496 –
2498, while recognizing and giving effect to the difference
between the Speech and Petition Clauses.


Under what I think to be the proper test, the Third Circuit
judgment before us here should be reversed in part and
affirmed in part. The portion of it upholding Guarnieri's
claim of retaliation for having filed his union grievance
must be reversed. A union grievance is the epitome of
a petition addressed to the government in its capacity as
the petitioner's employer. No analogous petitions to the
government could have been filed by private citizens, who
are not even permitted to avail themselves of Guarnieri's
union grievance procedure. Contrariwise, the portion of
the judgment upholding Guarnieri's claim of retaliation for
having filed his § 1983 claim must be affirmed. Given that
Guarnieri was not an employee of the Federal Government,
it is impossible to say that the § 1983 claim was addressed to
government in its capacity as his employer. I think it clear that
retaliating against a state employee for writing a letter to his
Congressman *409  about his state job would run afoul of
the Petition Clause. Assuming that the § 1983 lawsuit should
be treated like a letter to a Congressman **2507  for Petition
Clause purposes—a proposition which, I again emphasize, is
doubtful, but which the parties do not dispute in this case—
retaliation for having filed his lawsuit also violates the Clause.


All Citations


564 U.S. 379, 131 S.Ct. 2488, 180 L.Ed.2d 408, 190 L.R.R.M.
(BNA) 3217, 79 USLW 4538, 32 IER Cases 481, 11 Cal.
Daily Op. Serv. 7462, 2011 Daily Journal D.A.R. 8975, 22
Fla. L. Weekly Fed. S 1176


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.


1 Respondent would agree, since he cited this case in argument as the earliest. Tr. of Oral Arg. 36. There were, however,
three cases in the 1960's which adverted vaguely to lawsuits as involving the right to petition. See Mine Workers v.
Illinois Bar Assn., 389 U.S. 217, 222–224, 88 S.Ct. 353, 19 L.Ed.2d 426 (1967); Trainmen v. Virginia ex rel. Virginia
State Bar, 377 U.S. 1, 7, 84 S.Ct. 1113, 12 L.Ed.2d 89 (1964); NAACP v. Button, 371 U.S. 415, 430, 83 S.Ct. 328, 9
L.Ed.2d 405 (1963).


2 Compare, e.g., Alpha Energy Savers, Inc. v. Hansen, 381 F.3d 917, 927 (C.A.9 2004) (testimony concerning claim of
employment discrimination by government contractor constituted matter of public concern because “[l]itigation seeking to
expose ... wrongful governmental activity is, by its very nature, a matter of public concern”), with Padilla v. South Harrison
R–II School Dist., 181 F.3d 992, 997 (C.A.8 1999) (teacher's testimony approving sexual relationship between teacher
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and minor was matter of private concern because it “does not relate to the teacher's legitimate disagreement with a school
board's policies”). And compare, e.g., Voigt v. Savell, 70 F.3d 1552, 1560 (C.A.9 1995) (speech regarding how judge
handled two internal personnel matters was matter of public concern because “[t]he public has an interest in knowing
whether the court treats its job applicants fairly”), with Maggio v. Sipple, 211 F.3d 1346, 1353 (C.A.11 2000) (testimony
at hearing concerning employee grievance was matter of private concern because it did “not allege ... fraud or corruption
in [defendant's] implementation of its personnel policies and appeal procedures”).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Branch office manager of brokerage firm brought action
against holding company and investigator of cash
management practices, in which it was alleged that various
statements contained in report defamed manager and invaded
his privacy by portraying him in false light. Holding
company and investigator moved to stay proceedings pending
arbitration. The United States District Court for the District
of Columbia, Thomas A. Flannery, J., denied motion to stay
proceedings, and appeal was taken. The Court of Appeals,
D.H. Ginsburg, Circuit Judge, held that claim by manager that
he was defamed by press release portraying him as one of
small number of employees who departed from established
company policy and was responsible for brokerage firm's
pleading guilty to 2,000 counts of mail and wire fraud arose
in connection with his activities as associated person and was
subject to arbitration under his contract and under rule; thus,
action was required to be stayed pending arbitration.


Reversed.


Oberdorfer, District Judge, sitting by designation, filed
concurring opinion.


See also 653 F.Supp. 810, 664 F.Supp. 1490.


*827  **247  Appeal from the District Court for the District
of Columbia (Civil Action No. 86–00008).


Attorneys and Law Firms


John J. Walsh, with whom Mark C. Ellenberg and Harvey M.
Spear, New York City, were on brief, for appellant.


Stephen G. Milliken, with whom John P. Coale, Washington,
D.C., was on brief, for appellee.


William J. Fitzpatrick, New York City, was on brief, for
amicus curiae, The Securities Industry Ass'n urging the
reversal of the District Court's decision.


Before BORK* and D.H. GINSBURG, Circuit Judges and


OBERDORFER**, United States District Judge for the
District of Columbia.


Opinion


Opinion for the Court filed by Circuit Judge D.H.
GINSBURG.


Concurring opinion filed by United States District Judge
OBERDORFER.


D.H. GINSBURG, Circuit Judge:


The appellant in this diversity case, the E.F. Hutton Group,
Inc. (Hutton Group) is a holding company of which E.F.
Hutton and Company, Inc. (Hutton Company), a securities
broker, is a wholly owned subsidiary. Appellee John
M. Pearce has at all relevant times been a registered
representative employed by the Hutton Company as a branch
manager at its offices first in Bethesda, Maryland and then in
St. Louis, Missouri. In those offices, Pearce was responsible
for the branches' cash management practices, among other
things.


In May 1985, Hutton Company pled guilty to 2,000
counts of mail and wire fraud in connection with its cash
management practices. In the aftermath of the plea and
the publicity surrounding it, Hutton Group engaged Griffin
B. Bell to conduct an investigation of Hutton Company's
cash management practices and to identify the individuals
responsible for the acts leading up to Hutton Company's guilty
plea. In September 1985, Bell publicly released his report
at a press conference at which, in response to questions, he
explained and elaborated upon the report.


In January 1986, Pearce sued Hutton Group and Bell,
invoking the diversity jurisdiction of the District Court and
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alleging that various statements contained in the Bell report
or that Bell made at the press conference defamed him and
invaded his privacy by portraying him in a false light. We need
not repeat here the particulars of the statements so charged;
their gist, according to Pearce's complaint, was to portray him
as one of a small number of Hutton Company employees
who, by departing from established company policy, was
responsible for Hutton Company's pleading guilty to the 2,000
counts of mail and wire fraud.


*828  **248  Hutton Group promptly moved to stay “all
proceedings,” including the action against Bell as well as
itself, pending arbitration pursuant to the rules of the New
York Stock Exchange. Hutton Group argued that it had a
right to go to arbitration pursuant to the employment contract
between Pearce and Hutton Company. It is undisputed
that in order to obtain employment with Hutton Company,
Pearce had submitted to the Exchange a so-called U–4 form,
or “Uniform Application for Securities and Commodities
Industry Representative and/or Agent.” Pearce thereby agreed
that:


[A]ny controversy between me and any member or member
organization or affiliate or subsidiary thereof arising out of
my employment or the termination of my employment shall
be settled by arbitration at the instance of any such party
in accordance with the arbitration procedure prescribed in
the Constitution and Rules then obtaining of the New York
Stock Exchange, Inc.


(Emphasis added).


Article XI, § 1 of the Constitution of the Exchange provides
that “any controversy between a member ... and any other
person arising out of the business of such member ... shall at
the instance of any such party be submitted for arbitration”
according to the Constitution and rules of the Exchange. Rule
600(a) of the Exchange provides:


Any dispute, claim or controversy between a customer
or non-member and a member, allied member, member
organization and/or associated person arising in
connection with the business of such member, allied
member, member organization and/or associated person
in connection with his activities as an associated person
shall be arbitrated under the Constitution and Rules of the
New York Stock Exchange, Inc. as provided by any duly
executed and enforceable written agreement or upon the
demand of the customer or non-member.


(Emphasis added).


On April 16, 1986, the District Court denied the Hutton
Group's motion to stay the proceedings pending arbitration.
Record Excerpts (R.E.) at 117. After a review of recent cases
arising from the arbitration provisions of the U–4 form and
of the Exchange rules, the District Court held that Rule 600
does not mandate arbitration in this case. Although it found
that plaintiff is an “associated person” and Hutton Group is
a “non-member” as those terms are used in the Exchange's
rules, the Court held that because plaintiff's claim is “based on
activities not involving customers and merely the Company's
own accounts,” it does not arise “in connection with his
activities as an associated person” and is thus outside the
scope of Rule 600. Id. at 123.


Turning to the “much more difficult issue” raised by the
terms of the U–4 form that plaintiff signed, the District Court
offered three reasons for doubting that plaintiff's claims are
subject to arbitration. First, the District Court viewed the
cause of action as running “primarily against defendant Bell.”
Id. Hutton is liable, if at all, because Bell was acting as
its agent. Second, since Hutton Group is neither plaintiff's
employer nor a member of the Exchange, “even were this
action viewed as one primarily against the Group, the action
would be subject to arbitration only if the Group was an
‘affiliate’ within the meaning of the U–4 provision quoted
above.” Id. at 124. Reading Exchange Rule 321 to define an
affiliate as an entity in which an Exchange member holds at
least a 40% interest, the Court determined that Hutton Group
is not an affiliate of the member firm Hutton Company within
the intendment of the U–4 arbitration agreement. Finally, the
District Court expressed its concern that “allowing the Group
to arbitrate and staying Bell's case pending arbitration would
give Bell an unfair advantage in the eventual trial before the
court between Bell and plaintiff.” Id. Here the Court may
have shared the concern, urged by the plaintiff, that Bell
would be made privy to the trial tactics, framing of questions,
and arguments he would later face if he could first observe
“a mini-trial *829  **249  of the issues his counsel terms
‘virtually identical’ to those which Mr. Bell would thereafter


litigate as a defendant.”1


On June 10, the District Court granted Hutton Group's motion
for a stay pending appeal and denied Bell's motion for a
similar stay. R.E. at 129. The District Court found that
Hutton Group's arguments that Pearce's claims were subject
to arbitration raised “issues ... of first impression,” and that
Hutton Group would suffer substantial harm if Pearce's action
were not stayed pending appeal and the District Court was
later reversed. On the other hand, the District Court thought it
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“clear that there is no arbitration agreement between plaintiff
and Bell,” and thus, saw no reason that the case against Bell
could not proceed to trial. Id. at 133.


The issues raised by Hutton Group's arguments are indeed
ones of first impression in this Circuit. In resolving them, we
are aided by the District Court's own effort to sort out the
relevant precedents available from other Circuits, and by the
brief of amicus Securities Industries Association, which did
not participate before the District Court. Acknowledging that
the dispositive issue is a close one, we nonetheless reverse the
judgment below and hold that Pearce's claim against Hutton
Group is subject to arbitration. Litigation of that claim must
be stayed pending the outcome of arbitration.


I


 Arbitration is fundamentally a creature of contract. See
Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 105 S.Ct.
1238, 84 L.Ed.2d 158 (1985). The Federal Arbitration Act
makes written agreements to arbitrate “valid, irrevocable, and
enforceable” on the same terms as other contracts. 9 U.S.C.
§ 2. Whereas doubts about the meaning of a contract are
generally to be resolved by reference to the intention of the
parties, the federal policy favoring arbitration counsels that
doubts about the intended scope of an agreement to arbitrate
be resolved in favor of the arbitral process. Moses H. Cone
Hospital v. Mercury Construction Corp., 460 U.S. 1, 24, 103
S.Ct. 927, 941, 74 L.Ed.2d 765 (1983). The rationale for
this policy is at its strongest where the arbitration will be
governed by procedures specifically tailored to the context
from which the agreement to arbitrate arises, and will be
conducted by arbitrators who are expert in the norms and
practices of the relevant industry. Labor arbitration is one
such context. The arbitration system of the New York Stock
Exchange is another.


Moreover, as the Supreme Court recently noted, the Securities
and Exchange Commission (SEC) has “expansive power to
ensure the adequacy of the arbitration procedures employed
by [a self-regulating organization]” such as the Exchange.
Shearson/American Express, Inc. v. McMahon, 482 U.S.
220, ––––, 107 S.Ct. 2332, 2341, 96 L.Ed.2d 185 (1987).
Indeed, the New York and American Exchanges and the
National Association of Securities Dealers have all adopted
the Uniform Code of Arbitration, which was drafted at the
urging of the Securities and Exchange Commission (SEC).
Id., Brief of SEC as amicus curiae, at 17. We note also the


affidavit of Edward Morris, Arbitration Director of the New
York Stock Exchange, Inc., which states that “there is nothing
unique about Mr. Pearce's claims of defamation and invasion
of privacy that would prevent them from being arbitrated
before NYSE. Exchange arbitrations involve a myriad of
contract and tort claims including claims for defamation....
[T]he arbitrators who serve on the Exchange arbitration
panels are experienced, competent individuals who are fully
capable of examining, evaluating and deciding the type of
claims being asserted by Mr. Pearce.” R.E. at 112.


 Congress has decreed a very specific corollary to the
general federal policy favoring arbitration agreements. Under
*830  **250  the Arbitration Act, which applies to


contracts “evidencing a transaction involving commerce” and
containing a provision for arbitration, 9 U.S.C. § 1, a federal
district court “upon being satisfied that the issue involved
[in the suit before it] is referable to arbitration under such
an agreement,” must on application stay the trial pending
arbitration. 9 U.S.C. § 3. Thus, if arbitration is indicated
by the contract, then a stay is required by the statute. As
the District Court implicitly recognized, therefore, the only
question before it was whether Pearce had agreed to arbitrate
his claim against Hutton Group. We can find that he did so
only if we determine that the arbitration Hutton Group seeks
is within the scope of both the U–4 agreement between Pearce
and Hutton Group and Rule 600, which it incorporates by
reference.


II


No party to this appeal disputes the District Court's finding
that Pearce is an “associated person,” and that the Hutton
Group is a “non-member” within the meaning of NYSE
Rule 600(a). Hutton argues that the District Court erred,
however, in holding that Pearce's claim did not arise “in
connection with his activities as an associated person.” The
District Court so held because Pearce's “claim is based on
activities not involving customers and merely the Company's
own accounts.” R.E. at 123. The Hutton Group argues, in
essence, that because Pearce was employed as a Branch
Office Manager, and it was in that capacity that he had
some responsibility for Hutton Company's cash management
practices, Pearce's claims do arise in connection with his
activities as an associated person.


 It is clear that a Branch Office Manager is an “associated
person.” That term is not defined in the NYSE rules, but its
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use therein is clearly meant to draw on the definition found
in the Securities Exchange Act of 1934, which defines it to
mean “any partner, officer, director, or branch manager” of
a member firm. 15 U.S.C. § 78c(21). Therefore, if Pearce's
claim arises “in connection with his activities as [a branch
manager],” it is subject to arbitration under Rule 600.


Pearce's claim arises most immediately from Bell's
statements, but those statements were clearly made in
connection with Pearce's activities as a Branch Office
Manager. Bell's report describes Hutton Company's cash
management system as “the process by which Hutton
[Company] collects and obtains use of the funds received
on a daily basis by [Hutton Company's] several hundred
branch offices located throughout the United States. The
system involves the transfer of funds from branch office bank
accounts to regional accounts to national accounts where
the funds can be used by the company.” R.E. at 89. A
Branch Office Manager thus had an integral role in—but
not necessarily responsibility for—the practices, and abuses,
leading to Hutton Company's guilty plea and to Bell's report
and statements.


We are aware of no reason for reading the scope of Rule
600 so narrowly as to exclude the activities of a Branch
Office Manager insofar as they do not involve customers
but merely the member firm's own accounts. Pearce argues
that “[n]one of the purposes for which the NYSE exists, as
reflected in its Constitution and Rules, are [sic] involved
directly or indirectly in [his] claims against Hutton Group in
this law suit. John Pearce's claims bear no connection with any
business of the NYSE.” Brief for Appellee at 8. The NYSE's
interest in a dispute between a member firm and an associated
person is admittedly more obvious when the dispute concerns
a customer's account than it is when a member firm's bank
accounts are involved. As an association of member firms,
however, the Exchange expresses each firm's interest that
every other member firm conduct its business in a manner
that inspires and warrants public confidence in all members.
In other words, any one member's reputation tends to reflect
on the others; this externality gives each an interest in the
other's standards of conduct and in an expert and expeditious
resolution of claims against them. The Exchange's interest in
its member firms' business *831  **251  practices surely
extends beyond their handling of customer accounts. Hutton
Company's pleading guilty to 2,000 counts of mail and wire
fraud, the victims of which were scores—if not hundreds—of
banks at which branch office accounts were maintained, was
surely an embarrassment to the Exchange and to its member


firms.2 Indeed, virtually any activity that would reflect on a
member firm's business reputation, well short of 2,000 felony
pleas, would arguably fall within the Exchange's interest and
thus, within the probable intent and meaning of Rule 600.


Perhaps we need not subscribe to so far-reaching a
proposition today in order to resolve this aspect of the
present case. For while Rule 600 applies, by its terms, to
“any dispute” arising in connection with the activities of an
associated person, acting in that capacity, Hutton is willing
to accept Pearce's suggestion that we apply an “Exchange
relatedness” test to bring the Rule within reasonable bounds.
Brief for Appellant at 14–15. Since the underlying issue
here is one of contractual interpretation, this concession by
Hutton Group is of particular relevance; insofar as the parties
agree on the meaning of their contract, the court has no
occasion to interpret it. Not surprisingly, however, Hutton
Group and Pearce have very different ideas about how the test
of “Exchange relatedness” applies to the facts of this case.


 The test itself derives from the opinion in Paine, Webber,
Jackson & Curtis v. Chase Manhattan Bank, N.A., 728
F.2d 577 (2d Cir.1984), in which a NYSE member sued
a bank and its former vice president, alleging that they
had fraudulently induced the plaintiff to extend credit to,
and to trade in government securities with, a company that
later declared bankruptcy, to the member firm's $1.5 million
loss. The defendants moved for a stay of the suit pending
arbitration pursuant to the NYSE rules. The Court of Appeals
upheld the District Court's denial of that motion, stating that
the NYSE arbitration rules “governing member-non-member
controversies should be limited, at least in cases such as the
instant one in which the alleged improper conduct is on the
part of the non-member, to controversies arising out of the
member's Exchange related business.” Otherwise, the court
reasoned, the NYSE rules “would require every Exchange
member, at the insistence of a non-member, to submit to
exchange arbitration every dispute it has with any entity in
the world, no matter what the subject matter.” Id. at 580. In a
footnote, the Court expressly noted that it was “not deciding
today whether a non-member could compel arbitration of
a dispute in an action in which the alleged wrongdoer is
an Exchange member and the transaction is not related to
Exchange business. We acknowledge that, depending on the
facts, such a situation might come within the purview of an
arbitration agreement adopted in light of the Congressional
mandate to exchanges of self-regulation.” Id. at 580 n. 5.
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Pearce, as an associated person, argues that he is situated in
a position analogous to that of Paine Webber in the Second
Circuit case. A non-member, Hutton Group, is seeking to
compel him to arbitrate claims that, he says, did not arise in
connection with his activities as an associated person and do
not have “a connection with exchange related business.” Brief
for Appellee at 15. The first point we must reject, as we have
already seen that cash management—or mismanagement, as
the case may be—is squarely within the scope of a Branch
Office Manager's activities. The second point we reject as
well, for we have no reason to believe that the parties
intended the phrase “in connection with his activities as
an associated person” employed in Rule 600 to embrace
a criterion of “Exchange relatedness” so narrow that the
cash management practices of a Branch Office Manager fall
outside its scope. We see no basis for limiting the meaning of
*832  **252  Rule 600 specifically to activities involving


customer accounts or to broker-dealer functions.


Pearce's attempt to analogize his position to that of Paine
Webber fails for another reason, as well. The holding in Paine
Webber concerning the requirement of exchange-relatedness
is confined to cases “in which the alleged improper conduct
is on the part of the non-member.” 728 F.2d at 580. That
the court so limited itself is understandable, for it would
have been anomalous to allow a bank with no relationship
to the Exchange to compel an Exchange member to arbitrate
a dispute concerning actions of the bank. The bank was
not a party to any agreement to arbitrate, and its conduct
is beyond the Exchange's regulatory powers. By contrast,
no such anomaly arises if Pearce must submit his claims
against Hutton Group to arbitration because Pearce, an
associated person subject to regulation by the Exchange, is
the alleged wrongdoer—not with respect to defamation or
invasion privacy, of course, but as to the underlying activity
that allegedly makes Bell's statements false and actionable.


III


 Pearce also argues that the U–4 agreement does not apply to
the current dispute, as the District Court held. Contrary to the
conclusion reached by the District Court, however, we think
that Hutton Group is an “affiliate” of Hutton Company. NYSE
Rule 321, which the lower court relied upon in concluding
that Hutton Group is not an affiliate of Hutton Company, does
not even purport to define that term. Rather, it describes the
mechanism by which a member of the Exchange can form
an “affiliated company,” which is an entity empowered to


act in certain ways. Nothing in Rule 321 states or implies
that the “affiliated companies” that may be created pursuant
to that rule are the only kind of “affiliates” recognized by
the U–4 arbitration clause. Indeed, the U–4 form suggests
the contrary by speaking in terms of controversies between
the signatory to the agreement and “any member, member
organization or affiliate or subsidiary thereof....” (emphasis
added). The District Court's reading of “affiliate” to mean a
company in which a member firm has a certain ownership
interest, but not vice-versa, would render redundant the two
words emphasized here.


 Pearce further argues that his dispute with Hutton Group
did not arise out of his employment and, therefore, does
not come within the terms of the U–4 form. In essence,
he equates “arising out of [one's] employment” with the
highly restricted definition of “Exchange related” he urged
us to adopt in construing Rule 600. So narrow a reading of
such encompassing language is unwarranted in our view. We
agree that it would probably be unfair—because beyond the
probable contemplation of the parties to the U–4 agreement—
to require an associated person to submit literally any dispute
arising out of his employment to arbitration, especially claims
not deriving in some fashion from the occupational duties
as an associated person. If an associated person slips and
falls in the member firm's premises, his negligence claim
against the firm raises no issues that would not also arise
if a secretarial or janitorial worker has such a fall; it would
be odd, therefore, if the parties intended to require the
associated person to submit a dispute over such a mishap
to NYSE arbitration, since the employer's membership in
the NYSE is a fortuity, no more relevant to the slip-and-
fall of an employee who is an associated person than to
that of another employee. The phrase “arising out of my
employment” is therefore more sensibly read as “arising out
of my employment as an associated person.” This limitation
does not save Pearce's argument, however, since his dispute
with Hutton Group clearly concerns allegations about his
performance as a Branch Office Manager.


The cases cited by Pearce concerning the meaning of the
phrase “arising out of” employment are not to the contrary.
See Morgan v. Smith Barney, Harris Upham & Co., 729 F.2d
1163 (8th Cir.1984); Aspero v. Shearson American Express,
Inc., 768 F.2d 106 (6th Cir.), cert. denied, *833  **253
474 U.S. 1026, 106 S.Ct. 582, 88 L.Ed.2d 564 (1985).
In Morgan, an action for prima facie tort and slander, the
Eighth Circuit held that three of the four counts of a former
account executive's complaint against his employers were
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arbitrable under the U–4 agreement, as it incorporates NYSE


Rule 347.3 The counts held arbitrable were: (1) that one of
his superiors made defamatory statements to the plaintiff's
former customers; (2) that the same superior attempted
to “scrounge up” complaints from the plaintiff's former
customers concerning his handling of their investments;
and (3) that his superiors falsely informed persons that his
Missouri broker's license was suspended. But the court held
that the claim (4) that the employer told fellow office workers
that Morgan stole things from their desks at night was not
arbitrable. The court stated that “[u]nlike the previous three
counts, the connection between this dispute and Morgan's
employment is tenuous. No customers or securities agencies
are implicated, and no significant issue of Morgan's job
performance qua broker is implicated.” 729 F.2d at 1168.
Pearce would conclude from this that disputes do not arise out
of his employment unless they involve customers or broker-
dealer functions. The Eighth Circuit did not purport to furnish
a complete definition of “arising out of the employment,”
however; it was simply contrasting the final claim with the
previous ones. Even in the Eighth Circuit's terms, moreover,
Pearce's claims of defamation and false light invasion of
privacy do raise a “significant issue of [his] job performance,”
as Hutton Group may argue truth as its defense. Similarly, in
Aspero, the court's conclusion that each of Aspero's claims
depended upon a determination of her performance as a
broker and, therefore, arose out of her employment, does not
warrant the conclusion that any claim not depending upon a
determination of one's performance as a broker does not arise


out of one's employment as an associated person.4


Finally, we note the recent decision in McGinnis v. E.F. Hutton
and Co., Inc., 812 F.2d 1011 (6th Cir.1987), issued shortly
after oral argument in this case. The Sixth Circuit's decision
is closely on point with today's holding, and in agreement in
all respects.


For the foregoing reasons, we reverse the judgment below and
hold that, because Pearce's claims against Hutton Group are
subject to arbitration, litigation of that claim must be stayed
pending the outcome of arbitration.


Reversed.


OBERDORFER, District Judge, concurring:
I have misgivings about a “boiler plate” arbitration
clause which requires an applicant, as a pre-condition of
employment in an extensive specialized industry, to waive


his Seventh Amendment right to a jury trial in a common
law defamation and privacy suit such as is before us now. As
the Supreme Court reminded us in a decision preserving jury
trials in certain stockholder derivative suits:


The Seventh Amendment ... entitled the parties to a jury
trial in actions for damages to a person or property, for libel
and slander, for recovery of land, and for conversion of
personal property.


*834  **254  Ross v. Bernhard, 396 U.S. 531, 533, 90 S.Ct.
733, 735, 24 L.Ed.2d 729 (1970) (footnote omitted).


Moreover, in approving arbitration of disputes arising out of
alleged violations of the federal anti-trust laws, the Supreme
Court has further admonished us that


Of course, courts should remain attuned to well-supported
claims that the agreement to arbitrate resulted from the
sort of fraud or overwhelming economic power that would
provide grounds “for the revocation of any contract.” 9
U.S.C. § 2....


Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614, 627, 105 S.Ct. 3346, 3354, 87 L.Ed.2d 444
(1985).


The District of Columbia Uniform Commercial Code
authorizes a court to find “as a matter of law” that
a contract clause was “unconscionable” when made. 28
D.C.Code § 28:2–302(1). Also, a court “may so limit the
application of any unconscionable clause as to avoid any
unconscionable result.” Id. Thus, if it were established that
it is “unconscionable” to deny to plaintiff his constitutional
right to a jury trial of his common law tort suit against
both defendants in the circumstances here, we could fully
honor plaintiff's demand for a jury trial without disturbing
arbitration of essentially “exchange-related” disputes. See
Fuller v. Guthrie, 565 F.2d 259 (2d Cir.1977) (clause
requiring arbitration of claims, disputes or controversies
“involving the musical services arising out of or connected
with” a contract, did not require arbitration of a promoter's
slander claim against a performer on account of statements
that he made to an audience during a concert).


However, the plaintiff here raised no constitutional
question. Nor did he invoke the principles relating to
enforceability of disadvantageous contracts resulting from
“overwhelming economic power.” Moreover, the District
Court's undertaking to entertain the plaintiff's claims against
defendant Bell without awaiting arbitration effectively honors
any constitutional right of plaintiff to a jury trial. Since there
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is no constitutional or contract issue before us and since
we should not raise them on our own motion, I concur in
Judge Ginsburg's opinion that the plaintiff's claim against
defendant Hutton must be arbitrated while his claim against
defendant Bell is being litigated. I am impressed by the fact
that the Exchange has been investigating the conduct which
is the subject matter of the report that plaintiff claims to be
defamatory. See Affidavit of James A. Tricarico, Jr., Senior
Vice President and Senior Associate General Counsel of E.F.
Hutton & Company, Inc., dated February 14, 1986; Letter of
Rex M. Mixon, Jr., Senior Special Counsel, New York Stock
Exchange, Bureau of Enforcement, dated May 17, 1985; see


also Affidavit of Edward Morris, Arbitration Director of the
New York Stock Exchange, Inc., dated February 18, 1986.
The active interest of the Exchange in plaintiff's business
practices is strong, objective evidence that the underlying
dispute about them is “exchange-related.” See Paine, Webber,
Jackson & Curtis v. Chase Manhattan Bank, 728 F.2d 577,
580 n. 5 (2d Cir.1984). Accordingly, I concur in the judgment
and the opinion.


All Citations


828 F.2d 826, 264 U.S.App.D.C. 246, 56 USLW 2186


Footnotes
* Judge Bork was a member of the panel at the time this case was argued but did not participate in the final decision.


** Of the United States District Court for the District of Columbia, sitting by designation pursuant to 28 U.S.C. § 292(a).


1 Plaintiff's Opposition to Motions of Defendants to Stay All Proceedings Including Discovery Pending Appeal at 11 (footnote
omitted). The District Court also noted that if Bell successfully defends the Court case, the arbitration against Hutton
Group may well be rendered moot.


2 It is significant that the Department of Enforcement of the NYSE commenced an investigation on May 17, 1985, into the
activities of Hutton Company and its employees that had led to the Company's guilty plea. See Affidavit of James A.
Tricarico, Jr., Senior Vice President and Senior Associate General Counsel of E.F. Hutton & Company, Inc., R.E. at 86;
Letter of Rex M. Mixon, Jr., Senior Special Counsel, NYSE, Bureau of Enforcement, R.E. at 105.


3 “Any controversy between a registered representative and any member or member organization arising out of the
employment or termination of employment of such registered representative by and with such member or member
organization shall be settled by arbitration....”


4 In view of our holding that Rule 600 requires arbitration of the claim against Hutton Group, we cannot credit the District
Court's concerns that arbitration is inappropriate because the action runs primarily against Bell, and because allowing
Hutton Group to arbitrate and staying Bell's case would give Bell an unfair advantage at trial. If Pearce makes a valid claim
against Hutton Group, it is immaterial that arbitration of that action will likely involve an examination of Bell's conduct.
Regarding the timing problem and possible resulting unfairness, we know of no stay in effect with respect to Pearce's
action against Bell, and it is by no means certain that the arbitration of the claims against Hutton Group will be completed
before the claims against Bell are tried. Moreover, we doubt that our decision would be different were it otherwise.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Police officer brought action against
newspaper and writer of letter to the editor to recover for
defamation based on publication of letter that indicated
a belief that officer had raped a suspect during murder
investigation. The Court of Common Pleas, Lancaster
County, Civil Division, No. CI–98–06689, Ashworth, J.,
granted summary judgment in favor of defendants. Officer
appealed. The Superior Court, No. 337 MDA 2004, Stevens,
J., 875 A.2d 1093, affirmed. Allocatur was granted.


Holdings: The Supreme Court, No. 42 MAP 2006, Cappy,
C.J., held that:


republication of allegedly defamatory letter was relevant to
actual malice at the time of first publication;


factual issues as to republication precluded summary
judgment on question of actual malice; and


trial court was not required to make a threshold assessment of
actual malice at summary judgment stage.


Reversed and remanded.


Saylor, J., concurred in result.


Attorneys and Law Firms


**900  Jeffrey Philip Paul, Esq., Law Offices of Jeffrey
Philip Paul, for Robin Weaver.


Harry Daniel McMunigal, Esq., Bingaman Hess,
Wyomissing, for Oscar Lee Brownstein.


BEFORE: CAPPY, C.J., and CASTILLE, SAYLOR, EAKIN,
BAER, and BALDWIN, JJ.


*461  OPINION


Chief Justice CAPPY.


This appeal raises the question of whether the republication of
a statement, after the defendant receives a complaint alleging
that the statement is defamatory, is relevant to the presence
of actual malice in the initial publication. For the reasons
set forth below, we find that the republication is relevant.
Accordingly, we reverse the decision of the Superior Court
and remand to the trial court to consider the impact of a
republication on the determination of actual malice.


**901  *462  The following facts are pertinent to the trial
court's consideration of a motion for summary judgment
brought by Appellee Oscar Lee Brownstein. Appellant Robin
Weaver is an East Lampeter Township police officer in
Lancaster County. In 1991, he investigated the murder of
sixteen-year-old Laurie Show. The next year, Lisa Michelle
Lambert was convicted of the murder of Show. The
conviction was affirmed by the Superior Court, and this
Court declined Lambert's petition for allowance of appeal.
However, Lambert successfully petitioned the United States
District Court for the Eastern District of Pennsylvania
for a writ of habeas corpus. The district court granted
Lambert'shabeas petition and ordered that she be released.
Lambert v. Blackwell, 962 F.Supp. 1521 (E.D.Pa.1997),
vacated, 134 F.3d 506 (3d Cir.1997). In the published opinion
of the court, Judge Stewart Dalzell accused the officers of
the East Lampeter Township Police Department, including
Officer Weaver, of fabricating and destroying evidence
and perjury. Additionally, during the proceeding, Lambert
accused Weaver and two other officers of raping her. No
charges were filed in connection with this allegation.


The federal court's opinion generated a great deal of media
coverage and an influx of public commentary. Among such
was a letter to the editor of the Intelligencer Journal
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of Lancaster, Pennsylvania authored by Brownstein. The
following excerpt from the letter published on June 23, 1997
is at issue in this case:


Now here is an unanswered question: How did Officer


Robin Weaver—who knew Lambert and Yunkin,[1] and
who presumably led two other policemen into Lambert's
apartment—know that Lambert would be home alone, that
the door to the apartment had been broken by Yunkin in a fit
of anger, and that Yunkin would not return while they were
allegedly raping Lambert at gunpoint? Of course, maybe
Lambert just made up the whole story, knowing that five
*463  years later Weaver would be arraigned for the sexual


abuse of women and children. Sure.


On June 12, 1998 Weaver filed defamation claims against the
newspaper and Brownstein. In his complaint, Weaver averred
that he had not raped Lambert and he was never charged with
doing so. Further, he had never been arraigned for the sexual
abuse of women and children. Additionally, three months
after Weaver filed the initial compliant claiming that he
had not been arraigned for sexual molestation, Brownstein's
letter was reprinted on the “Free Lisa Lambert” website in
toto. Brownstein then filed a motion for summary judgment
claiming that Weaver failed to prove that Brownstein had
acted with actual malice. The trial court granted the motion for
summary judgment and dismissed Weaver's complaint with
prejudice.


The Superior Court affirmed in a published opinion, holding
that Weaver was a public figure, and that he failed to
state a prima facie case for defamation because he did
not establish that Brownstein had acted with actual malice.
Weaver v. Lancaster Newspapers Inc., 875 A.2d 1093, 1100
(Pa.Super.2005). Actual malice requires that Brownstein
published his letter in the newspaper with knowledge that
his statements concerning Weaver were false or that he
acted with reckless disregard to **902  their falsity. Id.
at 1097. The Superior Court reasoned that the fact that
Lambert had accused Weaver of rape was a matter of public
record, and therefore, Brownstein's repetition of the allegation
did not constitute actual malice. Id. at 1098. With respect
to the allegations that Weaver had been arraigned for the
molestation of women and children, the court found that
there was no evidence that Brownstein actually knew that
his allegation was false, but rather he had merely confused
Weaver's name with the name of another officer who had
been arraigned for those crimes. Id. at 1099. The Superior
Court noted that some evidence of ill will, or even a desire to


harm Weaver's reputation, did not rise to the level of actual
malice. Id. at 1100. Finally, the Superior Court dismissed the
possibility that Weaver could demonstrate actual malice in the
initial publication through *464  evidence that Brownstein
agreed to allow his letter to the editor to be republished on
the “Free Lisa Lambert” website approximately three months
after he had been sued for publishing the letter in the first
place. Id. The Superior Court held that the proper focus was
Brownstein's mental state at the time he first published the
letter, and that his act of republication over a year later had no
bearing on his earlier mental state. Id.


We granted allocatur on a limited basis to consider whether
under this Court's decision in O'Donnell v. Philadelphia
Record Co., 356 Pa. 307, 51 A.2d 775 (1947), Brownstein's
alleged actions in granting permission, in the post-complaint
timeframe, to a third party to republish the disputed letter
to the editor, constitutes sufficient circumstantial evidence of
actual malice for the cause of action against Brownstein to


survive his motion for summary judgment.2


 The Pennsylvania Rules of Civil Procedure instruct that
the court shall enter summary judgment when there is no
genuine issue of any material fact as to a necessary element
of the cause of action or defense that could be established
by additional discovery. Pa.R.C.P. 1035.2(1). See Fine v.
Checcio, 582 Pa. 253, 870 A.2d 850, 857 (2005). In this
case, the trial court could grant summary judgment only if
reasonable minds could not differ on the issue of whether
or not Brownstein acted with actual malice. See Washington
v. Baxter, 553 Pa. 434, 719 A.2d 733, 740 (1998). But, if
there are any material facts in dispute as to actual malice,
or if the facts can support conflicting inferences, the case
is not free from doubt, and therefore, summary judgment
is inappropriate. Id. This is because a motion for summary
judgment is based on an evidentiary record that entitles the
moving party to a judgment as a matter of law. Fine, 870
A.2d at 857. In other words, if there is relevant evidence
that a jury could reasonably credit that would allow the non-
moving party to prevail, *465  then judgment as a matter of
law would be inappropriate. In considering the merits of a
motion for summary judgment, a trial court views the record
in the light most favorable to the non-moving party, in this
case Weaver, and all doubts as to the existence of a genuine
issue of material fact must be resolved against the moving
party, Brownstein. Id.


 On review, an appellate court may reverse a grant of
summary judgment if there has been an error of law or an
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abuse of discretion. Id. But the issue as to whether there
are no genuine issues as to any material fact presents a
question of **903  law, and therefore, on that question our
standard of review is de novo. Id. This means we need not
defer to the determinations made by the lower tribunals.
Id. Our standard is likewise de novo when we consider the
relevance of republication on a finding of actual malice in the
initial publication, because that is also a question of law. In
reviewing these two questions of law, our scope of review is
plenary, as we may examine the entire contents of the record.
In re Hickson, 573 Pa. 127, 821 A.2d 1238, 1242 (2003).


First we will examine our law on defamation. Then we will
consider our holding in O'Donnell and the arguments of the
parties addressing the legal questions of republication and
genuine issues of material fact.


 Weaver does not contest his status as a public figure, so
we consider these arguments in light of our law concerning
public-figure defamation. In Pennsylvania, the Uniform
Single Publication Act, 42 Pa.C.S. §§ 8341–8345, sets forth
the elements of a prima facie case in a defamation action. The
burden is on the plaintiff to prove:


(1) The defamatory character of the communication.


(2) Its publication by the defendant.


(3) Its application to the plaintiff.


(4) The understanding by the recipient of its defamatory
meaning.


(5) The understanding by the recipient of it as intended to
be applied to the plaintiff.


*466  (6) Special harm resulting to the plaintiff from its
publication.


(7) Abuse of a conditionally privileged occasion.
42 Pa.C.S. § 8343(a). In turn, when a prima facie case of
defamation is properly raised, the defendant may rebut by
proving:


(1) The truth of the defamatory communication.


(2) The privileged character of the occasion on which it was
published.


(3) The character of the subject matter of defamatory
comment as of public concern.


Id. at § 8343(b). Caselaw further informs us that if the plaintiff
is a public figure he or she must prove that the defendant
published the offending statement with “actual malice,” i.e.,
with knowledge that the statement was false or with reckless
disregard of its falsity. Curran v. Philadelphia Newspapers,
Inc., 497 Pa. 163, 439 A.2d 652, 659 (1981) (quoting New
York Times Co. v. Sullivan, 376 U.S. 254, 279–80, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964)). Actual malice is not judged
on an objective reasonable man standard. Rather, for the
purposes of establishing that a defendant acted with reckless
disregard for the truth, “[t]here must be sufficient evidence
to permit the conclusion that the defendant in fact entertained
serious doubts as to the truth of his publication.” Norton v.
Glenn, 580 Pa. 212, 860 A.2d 48, 55 (2004) (citing St. Amant
v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 20 L.Ed.2d
262 (1968)). However, it is important to note that immunity
from defamation liability is not guaranteed merely because a
defendant protests that he published in good faith. Id. Actual
malice can be shown when “the publisher's allegations are so
inherently improbable that only a reckless man would have
put them in circulation,” or “where there are obvious reasons
to doubt the veracity of the informant or the accuracy of his
reports.” Id. (citing St. Amant, 390 U.S. at 732, 88 S.Ct. 1323).


*467  In O'Donnell, the defendant newspaper, Philadelphia
Record Co., appealed from a judgment on the verdict for the
plaintiff, John O'Donnell. O'Donnell had been the **904
subject of a newspaper editorial published on April 18, 1941
in which the paper had opined:


John O'Donnell is a Naziphile. He makes no secret of
it. On numerous occasions, to all friends and barflies
within hearing, he has broadcast his sympathy with most
of Hitler's aims-such as destruction of the British Empire,
suppression of labor unions and liquidation of Jews.


O'Donnell, 51 A.2d at 776–77. The newspaper argued that
judgment should have been entered notwithstanding the
verdict because O'Donnell had admitted on the record that he
had made statements relating to the liquidation of the Jews.
The newspaper claimed that O'Donnell's statements allowed
the newspaper to claim the absolute privilege of truth, which
would have been a complete defense to an accusation of libel.
This Court rejected that contention because it contradicted the
findings of the jury who had the duty as factfinder to weigh
the testimony and determine if the defense of truth was made.
Id. at 777. Specifically, this Court noted that it was impossible
to give binding instructions for the defendant newspaper
or to sustain its motion for judgment notwithstanding the
verdict because of the long-standing rule that “where proof of
fact rests entirely upon oral testimony, the credibility of the
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witnesses thereto is solely a question for the determination by
the jury trying the case.” Id. at 778. This Court went on to
note that the newspaper had repeated its libel on August 8,
1942 by republishing the original accusation after O'Donnell
had brought suit for defamation. Id. at 779. We held that the
republication was relevant to the jury's inquiry because if
there was abuse of privilege in the original publication, the
jury may have found the republication convincing evidence
of wrong motive of actual malice. Id.


Turning to the arguments of the parties in this case, Weaver
submits that the lower court made a clear error of law
because it ignored our holding in O'Donnell that republication
*468  is relevant to an inquiry into the presence of actual


malice in the original publication. Weaver maintains that once
the republication is properly considered alongside the other
evidence of Brownstein's motives, he will meet the burden
of the non-moving party on summary judgment to allege
facts which support a prima facie case of defamation, and
therefore, he should be allowed to proceed to trial.


Brownstein contends that the lower court made no error
of law, because the holding in O'Donnell is extremely
limited. Brownstein first argues that the O'Donnell holding
was set forth strictly in the context of privilege as an
affirmative defense to the charge that the newspaper editorial
was libelous per se. Brownstein avers that because of this
context, it was only after the trial judge made a ruling on
the defamatory nature of the underlying publication that
the issue of republication was placed before the jury for a
determination of whether the publication itself revealed such
malice that it lost its privileged character. Brownstein claims
that in this case, abuse of privilege was not even at issue. In
order to survive summary judgment, Weaver had the burden
of showing that Brownstein acted with actual malice, that is,
with knowledge that his statement was false or that he acted
with reckless disregard to its falsity, before republication
could even be considered. Therefore, Brownstein submits that
the holding in O'Donnell is inapt as it remains strictly in the
context of abuse of privilege.


Next Brownstein maintains that Weaver ignores the fact
that O'Donnell pre-dates the United States Supreme Court's
decision in Times v. Sullivan which changed **905  the
legal landscape of public official-plaintiff defamation cases
by placing the burden on the plaintiff to prove actual malice.
Brownstein contends that other than the limited context of
privileged communication in O'Donnell, Weaver is unable to
cite to any authority in support of his proposition that the


alleged republication of a disputed letter constitutes sufficient
circumstantial evidence of actual malice at the time of the
initial publication.


*469  Brownstein further argues that due to First
Amendment concerns, a determination of actual malice may
not be left to the factfinder. Instead he maintains that
judges, as expositors of the Constitution, must independently
determine whether the evidence on the record is of the
convincing clarity necessary to strip the allegedly defamatory
statement of its protections under the First Amendment. He
argues that this independent determination is appropriate at
the summary judgment phase, so that the trial court may act
as a gatekeeper by making a threshold assessment concerning
the presence of actual malice. According to Brownstein, this
threshold assessment will prevent a jury from improperly
considering the question of actual malice when the trial court
has determined that it was not present.


 On the legal question of the relevance of republication
after a suit alleging defamation has been filed, we hold
that the Superior Court erred as a matter of law when it
decided that the republication of the letter was irrelevant to
an inquiry of actual malice at the time of the first publication,
because O'Donnell makes it clear that republication should be
considered alongside any other evidence of actual malice. We
do recognize that the premise in O'Donnell was announced
without discussion, so we will take this opportunity to clarify
the reasoning that undergirds the rule.


Brownstein contends that the O'Donnell rule is confined to
issues of privilege or diminished by the fact that after Times v.
Sullivan, the plaintiff bears the burden of proof to show actual
malice. But Brownstein's argument is inapt, as our inquiry
does not relate to the definition of actual malice itself, but
rather to what evidence may be entertained in order to prove
it. The O'Donnell rule is grounded in our law concerning
relevance. Evidence is relevant if it tends to establish some
fact material to the case, or if it tends to make a fact at
issue more or less probable. Commonwealth v. Scott, 480 Pa.
50, 389 A.2d 79, 82 (1978); Pa.R.E. 401. In this case, we
look for evidence of Brownstein's subjective mental state at
the time he published his letter. And evidence that shows he
*470  republished a statement accusing Weaver of having


been arraigned on charges of sexual molestation, after the
lawsuit filed against him put him on notice that his grave
accusation might be false, does inform the jury's inquiry by
making it more probable that he either knew the information
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was false or that he acted recklessly with regard to the truth
at the time of the initial publication.


To support this conclusion we may look to the Restatement
(Second) of Torts § 580A, cmt. d (2006) for guidance. The
Restatement instructs that, “Republication of a statement after
the defendant has been notified that the plaintiff contends
that it is false and defamatory may be treated as evidence of
reckless disregard.” In this case, Brownstein received notice
that his allegations were potentially false when Weaver filed
his lawsuit and brought to Brownstein's attention that he had
not in fact been arraigned on sexual molestation charges.
This notice would make any republication of the statement
relevant to an inquiry of actual malice at the time of initial
publication because it tends to indicate **906  a disregard
for the truth that may have been present at the time of
initial publication. The Restatement also discusses the effect
of the defendant's refusal to retract a statement after it has
been demonstrated to him to be both false and defamatory
stating, “Under certain circumstances evidence to this effect
might be relevant in showing recklessness at the time the
statement was published.” Id. See Hoffman v. Washington
Post, 433 F.Supp. 600, 605 (D.D.C.1977), affirmed, 578 F.2d
442 (D.C.Cir.1978). The Restatement further recognizes that
a state might constitutionally treat a deliberate refusal to
retract a clearly false defamatory statement as meeting the
knowledge-or-reckless-disregard standard, even though the
conduct occurred subsequent to the publication. Restatement
(Second) of Torts § 580A, cmt. d (2006). The Fifth Circuit
Court of Appeals did just that in Zerangue v. TSP Newspapers
Inc., 814 F.2d 1066, 1071 (5th Cir.1987), where it held that
refusal to retract an exposed error tends to support a finding
of actual malice.


*471  Republications, retractions and refusals to retract are
similar in that they are subsequent acts used to demonstrate
a previous state of mind. Ignoring our holding in O'Donnell,
the Superior Court dismissed the relevance of republication
specifically because the republication was a subsequent act.
Weaver v. Lancaster Newspapers Inc., 875 A.2d 1093, 1100
(Pa.Super.2005). But the United States Supreme Court has
held that:


The existence of actual malice may be shown in many
ways. As a general rule, any competent evidence, either
direct or circumstantial, can be resorted to, and all the
relevant circumstances surrounding the transaction may be
shown, provided they are not too remote, including threats,
prior or subsequent defamations, subsequent statements
of the defendant, circumstances indicating the existence


of rivalry, ill will, or hostility between the parties, facts
tending to show a reckless disregard of the plaintiff's rights,
and, in an action against a newspaper, custom and usage
with respect to the treatment of news items of the nature of
the one under consideration. The plaintiff may show that
the defendant had drawn a pistol at the time he uttered the
words complained of; that defendant had tried to kiss and
embrace plaintiff just prior to the defamatory publication;
or that defendant had failed to make a proper investigation
before publication of the statement in question. On cross-
examination the defendant may be questioned as to his
intent in making the publication.


Herbert v. Lando, 441 U.S. 153, 164 n. 12, 99 S.Ct. 1635,
60 L.Ed.2d 115 (1979) (emphasis added). This list makes it
clear that subsequent acts can be relevant to the determination
of previous states of mind, so certainly our holding in
O'Donnell was correct; a subsequent act of republication
after a defendant is put on notice by a lawsuit that alleges
defamation is relevant to a determination of actual malice in
the initial publication.


 The Superior Court's concern that the republication only
reflects a subsequent mental state goes to the weight *472
of the evidence, not its admissibility. See Commonwealth
v. Steele, 522 Pa. 61, 559 A.2d 904, 910 (1989). Once a
court rules that evidence is relevant to an ultimate threshold
of proof, in this case actual malice, any question of weight
requires an assessment of the credibility of testimony and
is, therefore, a question for the jury. Such considerations,
however, have no role at summary judgment where the focus
is whether the proffered evidence, if credited by a jury, would
be sufficient to prevail at trial. This brings us to the second
legal question presented by this case of whether **907  there
are genuine issues of material fact that should be decided by
a jury. The Superior Court found that there were no disputed
facts. However, once it is clear that the republication is
relevant, the record demonstrates that there is at least one fact
in dispute that could support a finding of actual malice—the
fact of republication itself. In his deposition, Brownstein first
admits that he gave permission for his letter to be reprinted,
then denies any memory of whether or not he gave his consent
to the republication. Deposition of Oscar Lee Brownstein,
11/30/2000 pp. 69–71. If the first is true, then Brownstein
republished his letter, but if Brownstein did not consent to
the letter's reprinting, then he did not republish his comments.
Therefore, the material fact of republication is disputed.


 Further, it would seem that the lower courts here overlooked
the fact that oral testimony or testimonial affidavits of the
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moving party or his witnesses, even if uncontroverted, will
not afford sufficient basis for the entry of summary judgment,
because the credibility of the testimony is still a matter for the
jury. Curran, 439 A.2d at 662 (citing Nanty–Glo Borough v.
American Surety Co., 309 Pa. 236, 163 A. 523, 524 (1932));
see also O'Donnell, 51 A.2d at 778. The lower courts relied
on Brownstein's unsubstantiated oral claim that he had made
a mistake in good faith when he confused the names of the
officers and stated that Weaver had been arraigned on sexual
molestation charges. But, in St. Amant, 390 U.S. at 732, 88
S.Ct. 1323 the Supreme Court specifically *473  stated that
the defendant in a defamation action cannot insure a favorable
verdict “by testifying that he published with a belief that
the statements were true.” Rather, “[t]he finder of fact must
determine whether the publication was indeed made in good
faith.” Id.


It also bears note that the Supreme Court of the United States
expressed its doubts generally about the use of summary
judgment to dispose of public figure defamation cases in
Hutchinson v. Proxmire, 443 U.S. 111, 120 n. 9, 99 S.Ct.
2675, 61 L.Ed.2d 411 (1979), stating that, “The proof of
‘actual malice’ calls a defendant's state of mind into question
and does not readily lend itself to summary disposition.” We
do not hold that summary judgment is inappropriate in all
defamation cases, however, it would seem difficult to argue
that the material facts at bar in this case are not in dispute,
especially because they rest purely on oral testimony.


 On a final note, we will address Brownstein's assertion that
the trial court's role in summary judgment has heightened
importance in the area of defamation. Brownstein contends
that First Amendment concerns require that the trial court act
as a gatekeeper at the summary judgment stage by making a
threshold assessment of actual malice in order to prevent a
jury from improperly considering a constitutional question.
Brownstein is correct that the court acts as a gatekeeper
in a summary judgment posture, but this function is purely
intended to prevent issues from reaching the factfinder
when there are no material facts in dispute. Brownstein
has conflated this gatekeeping function with the concept


of independent appellate review of constitutional issues. As
part of the scope and standard of review in constitutional
cases, the United States Supreme Court has directed appellate
courts to engage in independent review of the entire record
to ensure that constitutional principles have been properly
applied. Times v. Sullivan, 376 U.S. at 285, 84 S.Ct. 710.
In a defamation case where the inquiry involves the line
between “speech unconditionally guaranteed and speech
which may *474  legitimately be regulated,” **908  the
Court demands fully independent review of the evidence
adduced to avoid any “forbidden intrusion on the field of free
expression.” Id. The United States Supreme Court affirmed
this concept in Bose Corp. v. Consumers Union of United
States, Inc., 466 U.S. 485, 499, 104 S.Ct. 1949, 80 L.Ed.2d
502 (1984), stating, “appellate judges in such a case must
exercise independent judgment and determine whether the
record establishes actual malice with convincing clarity.” Id.
(Emphasis added). Ultimately, Brownstein misapprehends the
law when he suggests that this independent constitutional
review should occur in the summary judgment phase. Rather,
it is clear that the independent review is an assessment made
by appellate courts only after the jury has made findings of
fact, whereas summary judgment exists to stop cases from
proceeding if there are no material factual disputes for the jury
to consider.


For the foregoing reasons, the order of the Superior Court
is reversed and this matter is remanded to the trial court for
proceedings consistent with this opinion.


Former Justice NEWMAN did not participate in the
consideration or decision.


Justice CASTILLE, EAKIN and BAER and Justice
BALDWIN join this opinion.


Justice SAYLOR concurs in the result.


All Citations


592 Pa. 458, 926 A.2d 899, 35 Media L. Rep. 2170


Footnotes
1 Lawrence Yunkin had a relationship with Lambert and also with the woman Lambert was convicted of murdering, Laurie


Show. The federal court indicated in its decision that Yunkin confessed to participating with another woman, Tabitha
Buck, in the murder of Show.


2 The trial court's decision to grant summary judgment stands as to Lancaster Newspapers, Inc., and the Intelligencer
Journal as we granted allowance of appeal limited to the matter of republication, which is only relevant to the suit against
Brownstein.
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311 F.Supp.3d 149
United States District Court, District of Columbia.


LIBRE BY NEXUS, Plaintiff,
v.


BUZZFEED, INC., et al., Defendants.


Case No. 17–cv–01460 (APM)
|


Signed 05/16/2018


Synopsis
Background: Company that helped immigrant detainees to
secure bail bonds brought action against publisher and its
editor-in-chief, alleging defamation. Publisher and editor-in-
chief moved to dismiss.


The District Court, Amit P. Mehta, J., held that company did
not state claim for defamation under District of Columbia law.


Motion granted in part and denied in part.


Attorneys and Law Firms


*150  John M. Shoreman, McFadden & Shoreman, LLC,
Washington, DC, for Plaintiff.


Chad R. Bowman, Ballard Spahr LLP, Washington, DC, for
Defendant.


MEMORANDUM OPINION AND ORDER


Amit P. Mehta, United States District Judge


I. INTRODUCTION
This case arises out of the publication of a BuzzFeed News
article about Plaintiff Libre by Nexus and an alleged federal
law enforcement investigation into its business practices.
In response to the article, Plaintiff filed this defamation
action against BuzzFeed, Inc. (“BuzzFeed”), and its editor-
in-chief, Ben Smith (collectively “Defendants”). Defendants
now move to dismiss Plaintiff's complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6) and the District of Columbia
Anti–Strategic Lawsuits Against Public Participation (“Anti–


SLAPP”) Act of 2010, D.C. Code §§ 16–5501 et seq. For the
reasons stated below, the court grants in part and denies in
part Defendants' Rule 12(b)(6) motion and denies Defendants'
special motion to dismiss under the D.C. Anti–SLAPP Act.


II. BACKGROUND


A. Factual Background
Plaintiff Libre by Nexus is a Virginia-based company that
helps immigrant detainees nationwide to secure bail bonds.
Am. Compl., ECF No. 2, ¶¶ 3, 8. Plaintiff provides such
services by acting as a middleman between immigrant
detainees and bail bond companies. See id. ¶ 8. Plaintiff
contracts with bail bond companies who actually post
the immigration bonds, and Plaintiff, in turn, secures the
immigrations bonds through indemnifying bonds and by
using GPS technology to monitor released immigrant-
detainees. Id. A released detainee *151  does not have to
pay the full amount of the bond, nor is the detainee required
to pay collateral or use his own property as security. See id.
According to Plaintiff, its “immigration bond initiative ... has
reunited thousands of families.” Id.


On July 23, 2016, BuzzFeed published an online article (“the
Article”) titled “Immigrants Desperate To Get Out Of U.S.
Detention Can Get Trapped By Debt” about Plaintiff and
its business practices. Id. ¶ 9. The Article begins with an
interview of an immigrant detainee who expresses gratitude
to Plaintiff for securing his release, but laments the financial
burden imposed by one of the release conditions, specifically,
a monthly fee of $420 he must pay to Plaintiff for the
GPS monitoring. See Defs.' Mot. to Dismiss, ECF No. 6
[hereinafter Defs.' Mot.], Decl. of Chad R. Bowman, Ex. A,
ECF No. 6–2 [hereinafter Article], at 1–2. The Article then
goes on to quote immigrant advocates who criticize Plaintiff's
business model. According to the advocates, because of the
prolonged period between release and a final hearing in
court, some released detainees end up paying more than the
immigration bond itself, leaving them with a heavy financial
burden. Id. at 2–3.


The Article then details Plaintiff's business model. It explains
that Plaintiff's “customers” sign a contract agreeing to pay
a nonrefundable $620 initial fee, a one-time 20 percent
premium to the bond issuer, and a $420 monthly rental fee
for the GPS tracking equipment. Id. at 3. Upon release, if
the customer can pay 80 percent of the bond and agrees
to cover the remaining 20 percent in installments, Plaintiff
will remove the GPS tracking device. Id. Because many
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immigrant detainees do not have the assets or resources to
pay 80 percent of the bond, even after release, the monthly
fee quickly accrues and can become a heavy financial burden.
Id. at 3–4. As an example, the Article cites and quotes from
court papers in a case filed in Los Angeles, in which a released
detainee claims that he paid $1,390 more than his original
bond. Id. at 4.


The Article is not one-sided, however. BuzzFeed interviewed
for the Article Plaintiff's President, Michael Donovan, who
rebuffed the notion that he runs a predatory business. Id. As
reflected in the Article, Donovan pointed out that detained
immigrants would have few options to secure release without
Plaintiff's service. Id. He also noted that Plaintiff repays all
monies paid toward the collateral, if any, upon resolution of a
detainee's case, and only 2 percent of customers fail to appear
in court. Id.


The Article then goes on to report that federal and
state officials have made inquiries into Plaintiff's business
practices. See id. at 5. It states that in 2015, U.S.
Representative Norma Torres “sent a letter to ICE requesting
an investigation into [Plaintiff's] business practices and
‘possible exploitation’ of its clients.” Id. at 1, 5. The
Article then notes—critically, for purposes of this action
—that Plaintiff “had already been investigated in 2013 by
the commonwealth attorney for the State of Virginia, the
Fairfax City Police Department,” and, as most relevant here,
by “ICE's [U.S. Immigration and Customs Enforcement
(‘ICE’) ] Homeland Security Investigation (HSI) unit for
allegedly targeting undocumented immigrants in custody and
fraudulently charging them a fee for services.” Id. at 5; see
Am. Compl. ¶ 9. According to the Article, “[i]n internal ICE
emails, deportation officers also expressed concerns about
some of [Plaintiff's] business model and practices.” Article at
5. “The investigations, however, were eventually closed due
to lack of evidence.” Id.; see Am. Compl. ¶ 9. The Article also
notes that Donovan has had his own criminal troubles, having
been convicted for passing bad checks *152  when he was 19.
Article at 5–6. According to Donovan, because he could not
post bond, he sat in jail for seven months—an experience that
inspired him to work in prison diversion programs. Id. at 6.


The Article concludes by noting that Plaintiff has become an
industry leader since its founding in 2014 and by reiterating
both criticism and approval of Plaintiff's business model.
The Article reports that, although Plaintiff donates 60 to 70
percent of its profits to its charitable arm, which provides
pro bono legal services in immigration court, critics worry


that this arrangement incentivizes the pro bono attorneys to
drag out proceedings to “squeeze” more rental income from
customers. Id. Donovan denied such conflict of interest. Id.
The Article ends with quotes from a detainee who expresses
his gratitude to Plaintiff for allowing him to reunite with his
family. See id. at 7.


B. Procedural History
Plaintiff filed this single-count defamation action against
Defendants on July 22, 2017, see Compl., ECF No. 1, and
amended its complaint the next day, see Am. Compl. In
its Amended Complaint, Plaintiff alleges that the Article
is “full of false and defamatory statements concerning
[Plaintiff] and its business practices.” Am. Compl. ¶ 9; accord
id. ¶ 1. Yet, Plaintiff identifies only one statement from
the Article as false and defamatory: “ ‘ICE's Homeland
Security Investigations (HSI) unit [investigated Plaintiff]
for allegedly targeting undocumented immigrants in custody
and fraudulently charging them a fee for services,’ ” but
“the investigation was ‘eventually closed due to lack of
evidence.’ ” Am. Compl. ¶ 9; see id. ¶¶ 1, 10, 13; see
also id. ¶ 17 (“The statement that [Plaintiff] was under
investigation for what amounts to fraud, and/or criminal
conduct, in the practice of its business is of such a type
and nature to tend to prejudice [it] in the eyes of clients, ...
business partners, bond brokers[ ] ... [and] sureties, ... and
members of its community in general.” (emphasis added) ).
Plaintiff avers that at the time the Article was published,
Defendants had “full knowledge” of a letter from ICE
to U.S. Representative Torres, dated November 15, 2015
(“November 2015 Letter”), which Plaintiff characterizes as
having “addressed and disposed of any question regarding
a so-called ‘HSI investigation,’ ” “establishe[d] beyond any
reasonable doubt that [Plaintiff] was not under investigation
by ICE,” and “practically endorsed [Plaintiff's] business
model.” Id. ¶ 10. Plaintiff then offers what appears to
be a single quote from the November 2015 Letter: “ICE
has no legal authority to investigate or prosecute bail
bond companies or other related service providers regarding
allegations of inappropriate conduct between two private
parties such as an indemnitor and bond company.” Id. Plaintiff
did not attach the November 2015 Letter to its pleading.


On October 13, 2017, Defendants moved to dismiss Plaintiff's
Amended Complaint with prejudice for failure to state a
claim under Rule 12(b)(6) of the Federal Rules of Civil
Procedure. See Defs.' Mot. Defendants contend that Plaintiff
fails to allege facts that plausibly establish that the challenged
statement was false, capable of defamatory meaning, or
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even published with the requisite intent (in this case, actual
malice). See id. at 1–3. Alternatively, Defendants argue
that because the Article links to and accurately describes a
governmental record, the “fair report privilege” forecloses
Plaintiff's defamation claim. Id. at 1.


In addition to their Rule 12(b)(6) motion, Defendants
also filed a “Special Motion to Dismiss” pursuant to the
District of Columbia Anti–SLAPP Act, D.C. Code § 16–
5502(a). See Defs.' Special Mot. to Dismiss, ECF No. 7
[hereinafter Defs.' Special *153  Mot.]. In that motion,
Defendants submit that the Amended Complaint must be
dismissed with prejudice under the D.C. Anti–SLAPP Act
because the Article constitutes “an act in furtherance of
the right of advocacy on issues of public interest,” D.C.
Code § 16–5502(b), and, for the same reasons articulated
in Defendants' 12(b)(6) motion, Plaintiff cannot demonstrate
that its defamation claim is “likely to succeed on the merits,”
id. See Defs.' Special Mot. at 4. Defendants seek, under the
D.C. Anti–SLAPP Act, dismissal of this action with prejudice
and an award of reasonable attorneys' fees and costs. Id. at 12;
see also D.C. Code § 16–5502(d); id. § 16–5504.


III. LEGAL STANDARD
A motion to dismiss under Rule 12(b)(6) tests the legal
sufficiency of a complaint. Sickle v. Torres Advanced Enter.
Sols., LLC, 884 F.3d 338, 344 (D.C. Cir. 2018). “To survive a
motion to dismiss, a complaint must contain sufficient factual
matter ... to state a claim to relief that is plausible on its
face.” Id. at 344–45 (alteration in original) (quoting Ashcroft
v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d
868 (2009) ). A claim is plausible on its face “when the
plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged.” Iqbal, 556 U.S. at 678, 129 S.Ct. 1937.


When evaluating a motion under Rule 12(b)(6), the court
must “accept the plaintiff's factual allegations as true,” Sickle,
884 F.3d at 345, and “construe the complaint in favor of the
plaintiff, who must be granted the benefit of all inferences
that can be derived from the facts alleged,” Hettinga v.
United States, 677 F.3d 471, 476 (D.C. Cir. 2012) (internal
quotation marks omitted). The court need not accept as true,
however, “a legal conclusion couched as a factual allegation.”
Iqbal, 556 U.S. at 678, 129 S.Ct. 1937 (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007) ). Accordingly, “[t]hreadbare recitals
of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Id.


In determining whether a complaint fails to state a claim
under Rule 12(b)(6), a court “may consider only the facts
alleged in the complaint, any documents either attached to or
incorporated in the complaint and matters of which [the court]
may take judicial notice.” Trudeau v. FTC, 456 F.3d 178,
183 (D.C. Cir. 2006) (quoting EEOC v. St. Francis Xavier
Parochial Sch., 117 F.3d 621, 624–25 (D.C. Cir. 1997) ).
As relevant here, “[a] district court may consider documents
attached to a motion to dismiss, without converting the motion
into a motion for summary judgment, if those documents'
authenticity is not disputed, they were referenced in the
complaint, and they are ‘integral’ to one or more of the
plaintiff's claims.” See Scott v. J.P. Morgan Chase & Co., No.
17-cv-249, 296 F.Supp.3d 98, 105, 2017 WL 4990519, at *4
(D.D.C. Oct. 30, 2017) (citing Kaempe v. Myers, 367 F.3d
958, 965 (D.C. Cir. 2004); and Banneker Ventures, LLC v.
Graham, 798 F.3d 1119, 1133 (D.C. Cir. 2015) ).


In this case, the Article is clearly integral to Plaintiff's
defamation claim. Thus, unsurprisingly, Plaintiff makes
explicit reference to the Article throughout its Amended
Complaint, even though it does not attach the Article as an
exhibit. See generally Am. Compl. Defendants, however, do
attach the Article to their motion, see Defs.' Mot. at 3 &
n.2, and Plaintiff also not contest its authenticity, see Pl.'s
Consolidated Opp'n to Defs.' Mot. to Dismiss & Special
Mot. to Dismiss, ECF No. 13 [hereinafter Pl.'s Opp'n].
Thus, the court may consider the Article without converting
Defendants' motion into a motion for summary judgment. See
*154  Scott, 296 F.Supp.3d at 104–06, 2017 WL 4990519,


at *4; see also Marsh v. Hollander, 339 F.Supp.2d 1, 5 n.4
(D.D.C. 2004) (applying rule in defamation suit).


Importantly, however, the court does not read the Amended
Complaint to incorporate the Article wholesale. For example,
by referring to the Article in its complaint, Plaintiff, of
course, does not purport to adopt the factual contents of the
Article as true, thereby defeating its defamation claim. See
Banneker Ventures, 798 F.3d at 1133 (explaining that it may
not always be appropriate for a court “to treat [an] entire
document as incorporated into the complaint,” and, by way
of example, noting that “a libel plaintiff who attaches to
her complaint the allegedly libelous writing does not adopt
the libelous statement as true, thereby defeating her own
claim” (emphases added) (citing Gant v. Wallingford Bd. of
Educ., 69 F.3d 669, 674 (2d Cir. 1995) ) ).


IV. DISCUSSION
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A. The Rule 12(b)(6) Motion


1. General Principles


The court begins by determining whether Plaintiff's
defamation claim is subject to dismissal under Rule 12(b)(6).
To state a claim for defamation under District of Columbia


law,1 a plaintiff must allege sufficient facts to establish:


(1) that the defendant made a false and defamatory
statement concerning the plaintiff; (2) that the defendant
published the statement without privilege to a third party;
(3) that the defendant's fault in publishing the statement
amounted to at least negligence; and (4) either that the
statement was actionable as a matter of law irrespective
of special harm or that its publication caused the plaintiff
special harm.


Deripaska v. Associated Press, 282 F.Supp.3d 133, 140–41
(D.D.C. 2017) (quoting Solers, Inc. v. Doe, 977 A.2d 941, 948
(D.C. 2009) ).


In this case, Defendants contend that Plaintiff fails to allege
facts that make out a plausible claim of defamation. The
court agrees. The court finds that the Amended Complaint,
as currently pleaded, does not contain factual allegations that
give rise to a plausible inference that the challenged statement
in the Article is false. Accordingly, the court need not reach
Defendants' other arguments in order to conclude that Plaintiff
fails to state a claim of defamation under District of Columbia
law.


Before turning to the sufficiency of the allegations in the
complaint with respect to falsity, however, a few general
principles should be established. First, while there is no
heightened pleading standard for defamation, see Croixland
Props. Ltd. P'ship v. Corcoran, 174 F.3d 213, 215 n.2 (D.C.
Cir. 1999), courts in this District have routinely held that a
plaintiff must generally allege the content of the purportedly
defamatory matter, see Mattiaccio v. DHA Grp., Inc., 908
F.Supp.2d 136, 138 (D.D.C. 2012); see, e.g., Stovell v. James,
810 F.Supp.2d 237, 248 (D.D.C. 2011) (holding that the
plaintiff failed to adequately plead his defamation claim
where he “failed to identify any of the specific statements” he
alleged were defamatory); *155  cf. Iqbal, 556 U.S. at 678,
129 S.Ct. 1937.


Second, falsity and defamatory meaning “are distinct
elements of the tort of defamation and are considered


separately.” Zimmerman v. Al Jazeera Am., LLC, 246
F.Supp.3d 257, 273 (D.D.C. 2017) (quoting White v.
Fraternal Order of Police, 909 F.2d 512, 520 (D.C. Cir.
1990) ); see Rosen v. Am. Israel Pub. Affairs Comm., Inc., 41
A.3d 1250, 1256 (D.C. 2012). Thus, when confronted with a
motion to dismiss a defamation claim, a court must determine
not only whether a statement is capable of defamatory
meaning but also whether the statement is plausibly false.
Zimmerman, 246 F.Supp.3d at 278 n.13 (noting that the
court would assume that the plaintiffs “sufficiently alleged
the falsity of the accusations on the face of the complaint”
because the defendants did not appear to argue “that the
complaint [was] insufficient with respect to its allegations of
falsity”); cf. Oparaugo v. Watts, 884 A.2d 63, 77 (D.C. 2005)
(noting that the defendants “made no serious challenge to the
sufficiency of the allegations with respect to the element[ ] of
falsity” (emphasis added) ).


Third, and relatedly, while the question “whether a statement
is capable of defamatory meaning” is indisputably a
“threshold question of law,” see, e.g., Zimmerman, 246
F.Supp.3d at 273 (alterations and internal quotation marks
omitted), falsity, under some circumstances, may also be
decided as a matter of law, see Trudeau, 456 F.3d at 194
(citing Moldea v. New York Times Co., 15 F.3d 1137 (D.C.
Cir.), rev'd in part on other grounds, 22 F.3d 310 (D.C. Cir.
1994) ); see also Smith v. Clinton, 253 F.Supp.3d 222, 239
(D.D.C. 2017) (“A court must also determine the threshold


question of law of whether the statement is false.”).2 Although
not a defamation case per se, the D.C. Circuit's decision in
Trudeau is illustrative. There, the plaintiff brought a claim
against the Federal Trade Commission, alleging that the
agency had infringed upon his First Amendment rights and
committed statutory violations by issuing a press release
containing false statements about a settlement he had reached
with the agency. The court identified as the “essential element
common to both of Trudeau's claims” the allegation that “the
FTC's press release is false or misleading.” *156  Trudeau,
456 F.3d at 191. As relevant here, the Circuit rejected
Trudeau's assertion that the falsity of the press release was
a question of fact that could not be decided on a motion
to dismiss, and adopted as the applicable standard for the
threshold determination of falsity whether any reasonable


person could find the statement to be false. Id. at 193–94.3


The court then proceeded to evaluate each allegedly false
statement in the press release under that standard. See id. at
194–97. The court follows the approach taken in Trudeau
here. The court therefore must determine whether Plaintiff has
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alleged sufficient facts to plausibly establish that the allegedly
defamatory statement is false.


2. The Article's Alleged False Statement


With these general principles in mind, the court turns to
the factual allegations in the Amended Complaint. Plaintiff
advances a precise theory of defamation in its pleading. It
identifies only a single false and defamatory statement in
the Article: that Plaintiff was investigated by ICE in 2013
for “ ‘targeting undocumented immigrants in custody and
fraudulently charging them a fee for services.’ ” Am. Compl.
¶¶ 1, 9, 13; see id. ¶¶ 2, 15, 17; cf. Pl.'s Opp'n at 7–8.
Plaintiff also offers a specific explanation for why Defendants
knew that the statement was false when made. Plaintiff
points to an excerpt from the November 2015 Letter from
ICE to U.S. Representative Torres, which Plaintiff claims
Defendants possessed before publishing the Article, which
reads: “ICE has no legal authority to investigate or prosecute
bail bond companies or other related service providers
regarding allegations of inappropriate conduct between two
private parties such as an indemnitor and bond company.”
Am. Compl. ¶ 10; see Pl.'s Opp'n at 2, 7–8. According to
Plaintiff, the November 2015 Letter alone establishes that
Plaintiff “was not under investigation in 2013, as falsely
represented by BuzzFeed.” Pl.'s Opp'n at 7.


In its degree of precision, Plaintiff's Amended Complaint
is much like the complaint the D.C. Circuit considered in
Trudeau. There, the court observed that “Trudeau's complaint
makes quite clear which text he regards as false (specified
sentences in the press release), and why he regards it as false
(because of specified inconsistencies with the [settlement
agreement] ).” Trudeau, 456 F.3d at 193. The same is true
here. Plaintiff's Amended Complaint “makes quite clear
which text [it] regards as false” (the Article's allegation that
ICE investigated Plaintiff in 2013 for allegedly targeting
immigrant detainees and fraudulently charging them a fee for
services), “and why [it] regards [that text] as false” (because
of its inconsistency with the specified quote from the
November 2015 Letter). Thus, much as the Circuit did
in Trudeau, the court evaluates whether Plaintiff's specific
theory of defamation is plausible in light of the complaint's


allegations and, importantly, the Article itself.4


The court finds that it is not. To begin, contrary to what
Plaintiff claims, there is *157  no material inconsistency
between the alleged defamatory statement contained in the


Article and the above-quoted excerpt from the November
2015 Letter. In the November 2015 Letter, ICE represented
that it lacked the “legal authority to investigate” businesses
like Plaintiff “regarding allegations of inappropriate conduct
between two private parties such as an indemnitor and bond
company.” Am. Compl. ¶ 10 (emphasis added). Thus, the
focus of the quoted portion of the November 2015 Letter
pertains to ICE's absence of authority to investigate conduct
between two private parties involved in the bail bonding
business. That quote says nothing, however, about whether
ICE had the power in 2013 to investigate conduct between
a private bail-bonds indemnitor like Plaintiff, and detained
immigrants under ICE custody. The Article, at least implicitly,
asserts that ICE did have such power, but the quoted portion
of the November 2015 Letter does not say otherwise. All it
does is speak to ICE's investigatory authority with respect
to conduct between private parties—not a private party's
acts directed at ICE detainees. Thus, the specific theory of
falsity that Plaintiff advances is not supported by the factual
allegations that it makes.


And there is more. The Article contains hyperlinks to three
records, each of which is meant to be respective evidence of
the claims that, in 2013, Plaintiff's business practices were the
subject of investigation by “the commonwealth attorney for
the State of Virginia,” “the Fairfax City Police Department,”
and “ICE's Homeland Security Investigations (HSI) unit.”
Article at 5. Plaintiff challenges the authenticity of the
document hyperlinked as evidence that ICE investigated
Plaintiff in 2013 but closed the investigation for lack of
evidence. The court therefore does not consider that record.
See Scott, 296 F.Supp.3d at 104–06, 2017 WL 4990519, at
*4 (explaining that a court may consider a document to be
incorporated in the complaint by reference if, among other
things, its authenticity is not disputed). But Plaintiff does
not contest the authenticity of the other two hyperlinked
records, which concern purported investigations by “the
commonwealth attorney for the State of Virginia” and “the
Fairfax City Police Department,” and both of which appear
in the very same sentence in the Article as the challenged
statement concerning the ICE investigation. Article at 5.
These records appear to come from ICE's files circa 2013.
One record, referencing the date “10/21/2013,” bears an
“ICE” Bates stamp number and exemption markings (e.g.,
“(b)(6), (b)(7)(C)”) consistent with withholdings under the
Freedom of Information Act. Id. (linking to “commonwealth
attorney” record). The other record, referencing the date
“10/30/2013,” likewise contains redactions consistent with
FOIA withholdings. Id. (linking to “Fairfax City Police
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Department” record). The court, at this stage, need not
conclusively determine that these hyperlinked records in
fact come from ICE's files circa 2013. It is sufficient at
this juncture to observe that the records—again, whose
authenticity Plaintiff does not dispute—make less plausible
Plaintiff's allegation that ICE did not conduct at least some
kind of an investigation into Plaintiff's business practices in
2013, even if it did no more than gather investigative records


from local law enforcement.5


*158  Finally, Plaintiff's failure to attach the November 2015
Letter to the Amended Complaint, or at least further quote
from it, leaves the factual predicate for Plaintiff's defamation
claim wanting here. Cf. Alston v. Johnson, 208 F.Supp.3d 293,
298 (D.D.C. 2016) (observing that a legally deficient claim
ought not to survive a motion to dismiss simply because the
plaintiff did not attach a dispositive document on which it
relies). The Article quotes from, and links to, an October 16,
2015 letter from U.S. Representative Norma J. Torres to ICE,
which lists a series of questions for the agency concerning
“possible exploitation” of immigrant detainees by Plaintiff.
See Article at 5; see id. (linking to “letter”). The very first
question the Representative asks is, “Is ICE aware of the
practices employed by Libre By Nexus? If so, when did
ICE learn of this activity?” Id. The court does not know
whether the November 2015 Letter referenced in Plaintiff's
complaint is a direct response to the October 16, 2015 letter
from Representative Torres. It may be. If so, the November
2015 Letter presumably would shed substantial light on
whether ICE in fact investigated Plaintiff in 2013. Plaintiff's
failure to attach such a critical record to its Amended
Complaint, when combined with the deficiencies in his
pleading discussed above, therefore leaves further questions
about the plausibility of Plaintiff's defamation claim. For
these reasons, the court finds the Amended Complaint fails to
state a claim under Rule 12(b)(6). Cf. Liberty Lobby, Inc. v.
Dow Jones & Co., Inc., 838 F.2d 1287, 1292 (D.C. Cir. 1988)
(holding, albeit in summary judgment context, that “[w]here
the question of truth or falsity is a close one, a court should
err on the side of nonactionability”).


Notwithstanding the foregoing conclusion, the court declines
Defendants' invitation to dismiss Plaintiff's Amended
Complaint with prejudice for failure to state a claim under
Rule 12(b)(6). “Dismissal with prejudice is the exception,
not the rule, in federal practice because it ‘operates as
a rejection of the plaintiff's claims on the merits and
[ultimately] precludes further litigation of them.’ ” Rudder
v. Williams, 666 F.3d 790, 794 (D.C. Cir. 2012) (alteration


in original) (quoting Belizan v. Hershon, 434 F.3d 579,
583 (D.C. Cir. 2006) ). Accordingly, the court will allow
Plaintiff an opportunity to re-plead. See Vasaturo v. Peterka,
177 F.Supp.3d 509, 512 (D.D.C. 2016) (dismissing without
prejudice and allowing plaintiff to re-plead his claims, even
though the court had “grave doubts” about the factual
legitimacy of the complaint); see also infra (denying
Defendants' special motion to dismiss under the D.C. Anti–
SLAPP Act).


B. The D.C. Anti–SLAPP Act Motion
That leaves Defendants' Special Motion to Dismiss under the
D.C. Anti–SLAPP Act. Generally speaking, the D.C. Anti–
SLAPP Act “requires courts, upon motion by the defendant,
to dismiss defamation lawsuits that target ... public advocacy,”
Abbas v. Foreign Policy Grp., 783 F.3d 1328, 1331 (D.C.
Cir. 2015); see D.C. Code § 16–5502(a), unless the plaintiff
can “demonstrate[ ] that the claim is likely to succeed on
the merits,” id. § 16–5502(b). This case, however, presents
a threshold question: whether a federal court exercising
diversity jurisdiction may even apply the D.C. Anti–SLAPP
Act's special motion to dismiss provision in the first instance.
See generally Defs.' Special Mot. at 1–2, 4–7; *159  Pl.'s
Opp'n at 8–9. The D.C. Circuit has ruled that “[t]he answer is
no,” see Abbas, 783 F.3d at 1333, but Defendants submit that
the Circuit reached this conclusion by relying on a prediction
of District of Columbia law that “has since been proven
wrong” by the D.C. Court of Appeals' decision in Competitive
Enterprise Institute v. Mann, 150 A.3d 1213 (D.C. 2016). See
Defs.' Special Mot. at 5. “The result of Mann,” Defendants
contend, is that “Abbas no longer forecloses application of the
D.C. Anti–SLAPP Act in diversity cases.” Id. at 6.


The D.C. Circuit has never “squarely addressed” the issue
whether a court is bound by the D.C. Circuit's interpretation
of District of Columbia law or should instead follow a
subsequent and conflicting decision by the D.C. Court of
Appeals. Deripaska v. Associated Press, No. 17-cv-913,
2017 WL 8896059, at *1 (D.D.C. Oct. 17, 2017) (quoting
Easaw v. Newport, 253 F.Supp.3d 22, 34 (D.D.C. 2017) ).
Nevertheless, several courts in this District have held that, “
‘when faced with conflicting authority on D.C. law,’ if the
D.C. Court of Appeals ‘has spoken clearly and unmistakably
as to the current state of D.C. law,’ the district court
should defer to that interpretation.” Id. (quoting Easaw, 253
F.Supp.3d at 34).


The question before this court then is whether Mann “clearly
and unmistakably” interprets the D.C. Anti–SLAPP Act in



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039846099&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_298

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039846099&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_298

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988018155&pubNum=0000350&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_350_1292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1292

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988018155&pubNum=0000350&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_350_1292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1292

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026874182&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026874182&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008183945&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_583

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008183945&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_583

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038652968&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_512&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_512

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038652968&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_512&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_512

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1331

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1331

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-5502&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-5502&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_506_1333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1333

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040569684&pubNum=0007691&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040569684&pubNum=0007691&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040569684&pubNum=0007691&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044379272&pubNum=0000999&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044379272&pubNum=0000999&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041655852&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_34&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_34

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044379272&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041655852&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_34&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_34

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041655852&pubNum=0007903&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&fi=co_pp_sp_7903_34&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_34

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040569684&pubNum=0007691&originatingDoc=I92ea4f2059fc11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Libre By Nexus v. Buzzfeed, Inc., 311 F.Supp.3d 149 (2018)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7


a way that renders the holding in Abbas “inaccurate.” See
Easaw, 253 F.Supp.3d at 35. In this court's view, Mann does
not.


In Abbas, the D.C. Circuit held that a federal court exercising
diversity jurisdiction must apply Federal Rules of Civil
Procedure 12 and 56, instead of the D.C. Anti–SLAPP Act's
special motion to dismiss provision, because they “answer
the same question.” 783 F.3d at 1337. The court explained
that “[f]or the category of cases that it covers,” the Act
“establishes the circumstances under which a court must
dismiss a plaintiff's claim before trial—namely, when the
court concludes that the plaintiff does not have a likelihood of
success on the merits.” Id. at 1333. The Federal Rules of Civil
Procedure do not, however, require such showing to avoid
dismissal before trial. Id. at 1333–34. And “[t]hat difference
matters.” Id. at 1334. “Under the Federal Rules, a plaintiff is
generally entitled to trial if he or she meets the Rules 12 and
56 standards to overcome a motion to dismiss or for summary
judgment.” Id. For example, “under Federal Rule 12(b)(6), a
plaintiff can overcome a motion to dismiss by simply alleging
facts sufficient to state a claim that is plausible on its face.”
Id. “But the D.C. Anti–SLAPP Act nullifies that entitlement
in certain cases”:


Under the D.C. Anti–SLAPP Act, the plaintiff is not able to
get to trial just by meeting those Rules 12 and 56 standards.
The D.C. Anti–SLAPP Act, in other words, conflicts with
the Federal Rules by setting up an additional hurdle a
plaintiff must jump over to get to trial.


Id. In short, the court held, “unlike the D.C. Anti–SLAPP
Act, the Federal Rules do not require a plaintiff to show a
likelihood of success on the merits in order to avoid pre-
trial dismissal.” Id.; see also id. at 1335 (noting that the Act's
likelihood of success standard “is different from and more
difficult for plaintiffs to meet than the standards imposed by
Federal Rules 12 and 56”).


Mann presented the D.C. Court of Appeals with its first
opportunity to interpret the D.C. Anti–SLAPP Act's special
motion to dismiss standard, i.e., the requirement that a
plaintiff “demonstrate[ ] that the claim is likely to succeed
on the merits,” D.C. Code § 16–5502(b). See Mann, 150
A.3d at 1220. In Mann, the court first noted that “the word
‘demonstrate’ indicates *160  that once the burden has
shifted to the [plaintiff]” after a prima facie showing by the
defendant that the claim “aris[es] from an act in furtherance of
the right of advocacy on issues of public interest,” D.C. Code
§ 16–5502(a), “the statute requires more than mere reliance
on allegations in the complaint, and mandates the production


or proffer of evidence that supports the claim.” Mann, 150
A.3d at 1232–33. Next, the court defined “likely to succeed”
to mean “whether a jury properly instructed on the applicable
legal and constitutional standards could reasonably find that
the claim is supported in light of the evidence that has been
produced or proffered in connection with the motion.” Id. at
1232; see id. at 1236. The application of this standard should
result in dismissal, the court explained, “only if the court can
conclude that the [plaintiff] could not prevail as a matter of
law, that is, after allowing for the weighing of evidence and
permissible inferences by the jury.” Id. at 1236. In announcing
this standard, the D.C. Court of Appeals also expressed some
disagreement with the D.C. Circuit's interpretation in Abbas
and explained that the Act's likelihood of success standard
does, in fact, “simply mirror the standards imposed by Federal
Rule 56.” Id. at 1238 n.32 (internal quotation mark omitted).


Notwithstanding Mann's clarification of the D.C. Anti–
SLAPP Act standard, Mann does not “clearly and
unmistakably” compel the court to deviate from the Circuit's
holding in Abbas. The two motion-to-dismiss standards are
fundamentally at odds. First, under the D.C. Anti–SLAPP
Act, a plaintiff must produce or proffer evidence to survive
a special motion to dismiss. Id. at 1233. On the other hand,
a plaintiff need only plead facts establishing a “plausible”
defamation claim to survive a motion to dismiss under Rule
12(b)(6). See Abbas, 783 F.3d at 1334. The court in Mann
expressly recognized this difference. See 150 A.3d at 1233
(“[U]nless something more than argument based on the
allegations in the complaint is required, the special motion to
dismiss created by the Act would be redundant in light of the
general availability, in all civil proceedings ... of motions to
dismiss under Rule 12(b)(6).”).


Second, Rule 12 and the D.C. Anti–SLAPP Act differ in terms
of the allocation of the burden among the parties:


[T]he Act reverses “the allocation of burdens for dismissal
of a complaint under” Rule 12(b)(6), giving defendants
“the option to up the ante early in the litigation, by filing
a special motion to dismiss that will require the plaintiff
to put his evidentiary cards on the table ... [which] makes
the plaintiff liable for the defendant's costs and fees in the
motion succeeds.”


Deripaska, 2017 WL 8896059, at *2 (second and third
alterations in original) (citation and footnote omitted)
(quoting Mann, 150 A.3d at 1237–38). Such burden-shifting
at the motion to dismiss is anathema to the Rule 12(b)(6)
standard, which places the burden squarely on the defendant
to justify dismissal. Cf. 3M Co. v. Boulter, 842 F.Supp.2d 85,
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102 (D.D.C. 2012) (“There is no question that the special
motion to dismiss under the Anti–SLAPP Act operates greatly
to a defendant's benefit by altering the procedure otherwise
set forth in Rule[ ] 12 ... for determining a challenge to the
merits of a plaintiff's claim and by setting a higher standard
upon the plaintiff to avoid dismissal.” (emphasis added) ).


In view of these differences, this court must follow Abbas.
The court is not alone in reaching that conclusion. Recently, in
Deripaska v. Associated Press, Judge Huvelle held that Mann
did not “ ‘clearly and unmistakably’ resolve the question at
issue here.” See 2017 WL 8896059, at *1, *3 (dismissing
the defendant's special motion to dismiss and finding that the
court was still bound by the D.C. Circuit's decision in *161
Abbas ); see also Defs.' Notice of Suppl. Authorities, ECF No.
10. Finding the reasoning in Deripaska to be persuasive, this
court declines Defendants' invitation to forge a different path.


Accordingly, like the court in Deripaska, this court concludes
that it “must follow the clear guidance of the D.C. Circuit [in
Abbas ] and deny the special motion to dismiss.” 2017 WL
8896059, at *3.


V. CONCLUSION AND ORDER
For the foregoing reasons, Defendants' Motion to Dismiss,
ECF No. 6, is granted in part and denied in part, and
Defendants' Special Motion to Dismiss, ECF No. 7, is
denied. The court will dismiss Plaintiff's Amended Complaint
without prejudice and allow Plaintiff the opportunity to
re-plead its defamation claim consistent with this opinion.
Plaintiff shall file any amended complaint no later than 21
days from this date, or face a final order of dismissal.


All Citations


311 F.Supp.3d 149


Footnotes
1 Both parties appear to agree that District of Columbia law applies to Plaintiff's defamation claim in this diversity action.


See Defs.' Mot.; Pl.'s Opp'n. Thus, the court will apply District of Columbia law here. See Vasquez v. Whole Foods Market,
Inc., No. 17-cv-112, 302 F.Supp.3d 36, 62 n.11, 2018 WL 810232, at *16 n.11 (D.D.C. Feb. 9, 2018); cf. Abbas v. Foreign
Policy Grp., LLC, 783 F.3d 1328, 1338 n.6 (D.C. Cir. 2015) (concluding that D.C. defamation law governed the dispute
where the plaintiff alleged the conduct causing his injury took place in the District of Columbia, the defendants agreed
that D.C. law should govern, and the parties relied upon D.C. law in briefing their appeal).


2 The court recognizes that the D.C. Circuit has, on at least two occasions, stated that “in reviewing the dismissal of
the complaint,” a court “ ‘must assume, as the complaint alleges, the falsity of any ... factual statements made’ in
the publications at issue” and that the defendant “made such statements with the requisite state of mind.” Farah v.
Esquire Magazine, 736 F.3d 528, 534 (D.C. Cir. 2013) (quoting Weyrich v. New Republic, Inc., 235 F.3d 617, 623
(D.C. Cir. 2001) ). The court does not, however, read those statements as requiring application of anything other than
the Twombly/Iqbal pleading standard. In Weyrich, the court merely cited to the plaintiff's complaint in support of the
aforementioned proposition and, in any event, the court was operating under a pre-Twombly/Iqbal pleading standard.
See Weyrich, 235 F.3d at 623 (citing Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974), which
relied upon the disavowed Rule 12(b)(6) formulation of Conley v. Gibson, 355 U.S. 41, 45–46, 78 S.Ct. 99, 2 L.Ed.2d
80 (1957) ). Moreover, while Farah was decided after the Supreme Court's decisions in Twombly and Iqbal, the D.C.
Circuit did not explain how, if at all, those cases affect the rule recited in Weyrich. See Farah, 736 F.3d at 533–34. Thus,
despite the “seemingly broad pronouncement” in Farah, courts in this District still grant motions to dismiss where the
facts alleged do not make out a plausible defamation claim. Cf. Deripaska, 282 F.Supp.3d at 143 (citing cases in which
courts have dismissed in part because of “the failure of a public figure to plausibly allege facts that support an inference
of actual malice in a defamation case”). Perhaps for this reason, Plaintiff does not appear to dispute the need to allege
facts that plausibly establish that the statement in the Article was false. See Pl.'s Opp'n at 7.


3 Notably, in adopting this standard and rejecting Trudeau's assertion that “the truth or falsity of a statement can never be
decided as a matter of law,” id. at 193, the D.C. Circuit relied in part on its decision in Moldea, in which the district court
granted “summary judgment to a defamation defendant on the pleadings and without discovery,” and the Circuit, at least
with respect to two of the defamatory statements, agreed with the district court's conclusion that the statements “were
not actionable as a matter of law because ‘no reasonable juror could find them to be false.’ ” Trudeau, 456 F.3d at 193–
94 (emphasis added) (citing Moldea, 15 F.3d at 1139, 1148–49).


4 Because Trudeau was decided pre-Twombly, the court actually applied the less stringent standard from Conley. See id.
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5 The Article also cites, as the basis for its contention that Donovan has accumulated his own criminal history, “records
from the HSI investigation that were obtained by BuzzFeed News under the Freedom of Information Act.” Article at
5–6 (emphasis added). The Article goes on to explain that “[i]n a statement, [Plaintiff] said that the HSI documents
misrepresented Donovan's record ....” Id. at 6. Plaintiff does not directly challenge this portion of the Article in its complaint.
See Am. Compl. While the Article does not link to a full statement from Plaintiff (to the extent there is one), the court notes
that if Plaintiff failed to challenge the existence of the HSI investigation in such a statement, then that failure would serve
as an additional reason to doubt the plausibility of its allegations with respect to falsity here.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.





		Previous Document






Price v. District of Columbia Board of Ethics and Government..., 212 A.3d 841 (2019)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


212 A.3d 841
District of Columbia Court of Appeals.


Gerren PRICE, Petitioner,
v.


DISTRICT OF COLUMBIA BOARD
OF ETHICS AND GOVERNMENT
ACCOUNTABILITY, Respondent.


No. 16-AA-1230
|


Submitted October 24, 2018
|


Decided July 25, 2019


Synopsis
Background: District employee filed petition for review of
final decision by the District of Columbia Board of Ethics and
Government Accountability, No. 1426-001.


The Court of Appeals, Washington, Senior Judge, held that
the Superior Court, rather than the Court of Appeals, has
initial review jurisdiction over decisions by the Board.


Petition dismissed.


Easterly, J., filed dissenting opinion.


*842  On Petition for Review of an Order of the District of
Columbia Board of Ethics and Government Accountability
(1426-001)


Attorneys and Law Firms
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Karl A. Racine, Attorney General for the District of
Columbia, Loren L. AliKhan, Solicitor General, Stacy L.
Anderson, Acting Deputy Solicitor General, and Jason
Lederstein, Assistant Attorney General, were on the brief, for
respondent.


Before Fisher and Easterly, Associate Judges, and
Washington, Senior Judge.


Opinion


Dissenting opinion by Associate Judge Easterly at page 847.


Washington, Senior Judge:


Before us is a petition for review of a final decision by
the District of Columbia Board of Ethics and Government
Accountability (“Ethics Board”), filed by Gerren Price. Price
was found to have violated two sections of the District of
Columbia Code of Conduct, 6-B DCMR §§ 1806.3 and
1806.6 (2014). Having concluded that the referenced petition
was improperly filed in *843  this court, we dismiss this
petition for lack of jurisdiction. However, because the proper
forum for review of his petition was unclear at the time of the
filing, Price will have twenty days from the issuance date of
this opinion to file a petition for review in the Superior Court.


I. Facts and Procedural History


This case stems from Price's role in the hiring of his sister-
in-law as a Case Management Specialist for the District
of Columbia's Summer Youth Employment Program in
June 2015, while Price was Deputy Director of the Youth
Workforce Development Department of the Office of Youth
Programs for the Department of Employment Services. On
November 29, 2016, following an evidentiary hearing, the
Ethics Board found that Price violated the District's Code
of Conduct §§ 1806.3 and 1806.6 by advancing his sister-
in-law's resume and by failing to file a written recusal after
becoming aware that she applied for the position. Because
we do not reach the merits of this case, we dispense with a
detailed examination of the facts. The Ethics Board ordered
Price to pay a civil penalty of $1,500 for each violation,
totaling $3,000, and to pay $26,182.10 in restitution to the
District for violating § 1806.3. Price appealed the Ethics
Board decision to this court, although D.C. Code § 1-1162.17
(2012 Repl.) provides that Ethics Board decisions shall be
appealed to the Superior Court. Citing to past Superior Court
decisions, Price contends that § 1-1162.17 is invalid because
it violates the Home Rule Act, D.C. Code § 1-206.02(a)(4)
(2012 Repl.), and this court has direct review jurisdiction
under the District of Columbia Administrative Procedure Act,
D.C. Code § 2-510(a) (2012 Repl.).
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II. Discussion


The primary question before us is whether we have direct
review jurisdiction over an Ethics Board contested case. This
is an issue of first impression for this court, and the answer to
this question turns largely on the interplay among provisions
of three statutes: (1) the District of Columbia Administrative
Procedure Act of 1968 (“DCAPA”), which vests this court
with exclusive jurisdiction to review an agency's decision in
a contested case, D.C. Code § 2-510(a) (2012 Repl.); (2) the
Home Rule Act of 1973, which provides that the D.C. Council
“shall have no authority” to enact laws “with respect to any
provision of Title 11 (relating to organization and jurisdiction
of the District of Columbia courts),” D.C. Code § 1-206.02(a)
(4) (2012 Repl.); and (3) the Board of Ethics and Government
Accountability Establishment and Comprehensive Ethics
Reform Amendment Act of 2011 (“Ethics Act”), which
provides that Ethics Board decisions shall be appealed to the
Superior Court, D.C. Code § 1-1162.17 (2012 Repl.). As a
question of law involving statutory construction, our review
is de novo. District of Columbia Pub. Schs. v. District of
Columbia Dep't of Emp't Servs., 123 A.3d 947, 949 (D.C.
2015).


1. Statutory Background
In 1968, Congress enacted the DCAPA, Pub. L. No. 90-614,
82 Stat. 1203 (1968) (codified as amended at D.C. Code §
2-501.01 et seq. (2012 Repl.)), to prescribe administrative
procedures for the District of Columbia government. The
DCAPA provides that generally “[a]ny person suffering a
legal wrong, or adversely affected or aggrieved, by an order
or decision of ... an agency in a contested case, is entitled to
a judicial review ... upon filing in the District of Columbia
Court of Appeals a written petition for review.” D.C. Code
§ 2-510(a). It is well established that this provision vests the
*844  Court of Appeals with exclusive jurisdiction to hear


an agency “contested case,” and the Superior Court may not
maintain concurrent jurisdiction. Euclid St., LLC v. District
of Columbia Water & Sewer Auth., 41 A.3d 453, 457 (D.C.
2012). The DCAPA defines “contested case” as “a proceeding
before the Mayor or any agency in which the legal rights,
duties, or privileges of specific parties are required by any
law ... or by constitutional right, to be determined after a
hearing before the Mayor or before an agency.” D.C. Code §
2-502(8) (2012 Repl.). We have held that a “contested case”
refers to a “trial-type hearing” that is “adjudicatory” and “is
concerned basically with weighing particular information and


arriving at a decision directed at the rights of specific parties.”
Euclid St., 41 A.3d at 458 (citation omitted).


In 1973, Congress enacted the Home Rule Act, Pub. L.
No. 93-198, 87 Stat. 774 (1973) (codified as amended at
D.C. Code § 1-201.01 et seq. (2012 Repl.)), to give the
D.C. Council “broad authority to legislate upon all rightful
subjects of legislation within the District.” Woodroof v.
Cunningham, 147 A.3d 777, 782 (D.C. 2016) (citation and
internal quotation marks omitted). However, Congress also
limited the Council's ability to legislate on certain subjects,
including the jurisdiction of the D.C. courts. Id. at 782-83. The
Home Rule Act, as amended, provides: “The Council shall
have no authority to ... [e]nact any act, resolution, or rule with
respect to any provision of Title 11 (relating to organization
and jurisdiction of the District of Columbia courts).” D.C.
Code § 1-206.02(a)(4).


In 2012, the D.C. Council passed the Ethics Act, which
established the Ethics Board and empowered it to adjudicate
violations of the District's Code of Conduct and levy civil
penalties. D.C. Code §§ 1-1162.02(a)(4), 1-1162.15(a)(1).
The Ethics Act requires the Ethics Board to conduct an open
and adversarial hearing in accordance with the DCAPA's
procedural protections for contested cases in order to find
a violation and levy a penalty. D.C. Code §§ 1-1162.14(a),
(b), 1-1162.15(a)(1); 2-509. However, the Ethics Act provides
that appeals of these decisions shall be made to the Superior
Court. D.C. Code § 1-1162.17.


2. Parties' Arguments
The parties agree that the proceeding before the Ethics Board
was a “contested case” that would ordinarily be reviewed


by this court.1 Thus, Price contends that in accordance with
the DCAPA, this court has direct and exclusive review
jurisdiction over this case. Price relies on past Superior
Court cases holding that the Court of Appeals has exclusive
jurisdiction over Ethics Board decisions, and argues that §
1-1162.17, the provision directing appeals of Ethics Board
decisions to the Superior Court, is invalid because it violates
the Home Rule Act's prohibition of legislating with regard
to the jurisdiction of the D.C. courts by the D.C. Council,
D.C. Code § 1-206.02(a)(4). See  *845  Hicks v. District of
Columbia Bd. of Ethics & Gov't Accountability, No. 2014 CA
1165 P, at 9, 12 (D.C. Super. Ct. Feb. 13, 2015); Walker v.
District of Columbia, No. 2014 CA 918 B, at 4, 11-12 (D.C.
Super. Ct. July 14, 2015).
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However, the Ethics Board, changing the position it took in
the above-referenced Superior Court cases, now argues that
the Ethics Act is a valid legislative enactment that does not
violate the Home Rule Act because the Ethics Act impliedly
amended the DCAPA's definition of a contested case by
excluding Ethics Board proceedings from that definition,
D.C. Code § 1-1162.17. Thus, the Ethics Board now argues
that the initial review of Ethics Board decisions is properly
vested in the Superior Court. We agree with the Ethics Board's
interpretation of the statute.


3. Analysis


a. The Home Rule Act does not prevent the D.C. Council
from vesting the Superior Court with jurisdiction to
review Ethics Board decisions.


The Home Rule Act, in D.C. Code § 1-206.02(a)(4), provides
that the Council lacks the authority to enact laws “with respect
to any provision of Title 11 (relating to organization and
jurisdiction of the District of Columbia courts).” We have
construed this provision narrowly to mean that the Council is
precluded from amending Title 11 itself. Woodroof, 147 A.3d
at 782, 784. Otherwise, the Council has “broad legislative
power so as not to thwart the paramount purpose of the
Home Rule Act, namely, to grant inhabitants of the District
of Columbia powers of local self-government.” Andrew v.
American Imp. Ctr., 110 A.3d 626, 629 (D.C. 2015) (quoting
Bergman v. District of Columbia, 986 A.2d 1208, 1226 (D.C.
2010)) (internal quotation marks and alterations omitted). In
this case, the Council has not sought to amend “any provision
of Title 11,” but instead amended the contested case provision
of the DCAPA codified in D.C. Code § 2-510(a). There is
no provision in Title 11 itself relating to the contested case
requirement. See D.C. Code § 11-722 (2012 Repl.).


We have previously held that the D.C. Council has the
authority to enact legislative exceptions to the DCAPA's
definition of a contested case and direct the initial review of a
proceeding that is functionally equivalent to a contested case
to the Superior Court. District of Columbia v. Sullivan, 436
A.2d 364, 367 (D.C. 1981). In reaching that conclusion, we
found support for the Council's authority to do so in the Home
Rule Act itself:


[T]he Home Rule Act provides that the District of
Columbia Court of Appeals has jurisdiction to review
orders and decisions of agencies, but only “to the extent
provided by law.” [D.C. Code § 1-204.31(a)]. Thus, by


amending the “law,” the Council may remove certain
administrative cases from the direct review jurisdiction of
this court. In addition, the Home Rule Act states that the
District of Columbia courts shall have jurisdiction over any
other matters granted to them “by other provisions of law.”
Id. Again, by amending the law, the council may add cases
to the jurisdiction of the Superior Court ....


Id. at 368.


The dissent contends that Sullivan directly conflicts with
our earlier decision in Capitol Hill Restoration Society, Inc.
v. Moore, 410 A.2d 184 (D.C. 1979). However, that case
is distinguishable because there the statute passed by the
Council vested the Court of Appeals with initial review
jurisdiction of agency noncontested cases that inherently lack
a complete and detailed factual record that would enable us to
properly exercise our jurisdiction to review agency decisions.
Id. at 188; D.C. Code § 11-722. By contrast, we are fully
*846  capable of reviewing an agency contested case that


has been reviewed by the Superior Court in the first instance.
See Sullivan, 436 A.2d at 368. The Ethics Act merely adds
an additional layer of review by the Superior Court, and
that does not limit our review jurisdiction of agency cases
because the Superior Court's initial review does not affect our
scope or standard of review in any way. See, e.g., Dupree v.
District of Columbia Dep't of Corrections, 132 A.3d 150, 154
(D.C. 2016) (“[W]e review agency decisions on appeal from
the Superior Court the same way we review administrative
appeals that come to us directly.”). Therefore, we conclude
that the Ethics Act's granting of jurisdiction to the Superior
Court to provide initial review of Ethics Board decisions does
not violate the Home Rule Act, D.C. Code § 1-206.02(a)(4),
and is a valid exercise of legislative authority by the D.C.
Council.


b. The Ethics Act impliedly amended the DCAPA's
definition of a contested case to exclude Ethics Board
proceedings from the definition.


Having concluded that the Ethics Act, D.C. Code § 1-1162.17,
does not run afoul of the Home Rule Act, we must now
determine whether the D.C. Council intended to exclude
Ethics Board proceedings from the definition of a contested
case under the DCAPA. We have held that the D.C. Council
may enact exceptions to the definition of a contested case “by
implication” and that as long as there is a clear legislative
intent to amend the DCAPA, the text of the DCAPA itself
need not be altered. Sullivan, 436 A.2d at 367. Thus,
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the legislature's failure to amend the DCAPA itself is not
determinative of whether it intended to create an exception to
the DCAPA's definition of a contested case. Id.


Legislative intent to amend the DCAPA is present if the
legislature specifically vests review of an agency decision in
a contested case in the Superior Court, even if the statute's
judicial review provision does not mention the DCAPA. See
id. Legislative intent to amend the DCAPA is even clearer
if the statute's text demonstrates that the Council plainly
contemplated creating an exception to this court's contested
case review. See id. at 367-68. In Sullivan, we concluded that
the Traffic Adjudication Act of 1978 clearly expressed the
Council's intent to create an exception to this court's contested
case review because its judicial review provision provided
that certain types of cases were to be reviewed by the Superior
Court, while other types of cases retained their contested case
status and were to be reviewed by this court in accordance
with the DCAPA, 436 A.2d at 367-68.


Here, we similarly find sufficiently clear legislative intent to
create an exception to the DCAPA's definition of a contested
case. The Ethics Act plainly directs review of Ethics Board
decisions to the Superior Court. D.C. Code § 1-1162.17
(“Appeals of any order or fine made by the [Ethics] Board
in accordance with this subchapter shall be made to the
Superior Court of the District of Columbia.”). Although §
1-1162.17 does not reference the DCAPA, a different section
of the Ethics Act, § 1-1162.14(b), requires the Ethics Board to
conduct hearings in accordance with the DCAPA's procedural
protections for contested cases. D.C. Code § 1-1162.14(b)
(“Any hearing under this section shall be of record and
shall be held in accordance with Chapter 5 of Title 2.”). By
simultaneously providing that Ethics Board proceedings shall
follow the procedures for a contested case and then directing
review of Ethics Board decisions to the Superior Court, the
Ethics Act, like the statute in Sullivan, 436 A.2d at 367-68,
indicates that the Council intended to make an exception
*847  to the DCAPA's definition of a contested case.


Additionally, the Ethics Act's legislative history supports our
conclusion that the Council intended to amend the DCAPA
because an earlier iteration of the Ethics Act had directed
appeals of Ethics Board decisions to this court. D.C. Council,
Report on Bill 19-511 at 270 (Dec. 5, 2011) (“Appeals to
any order, or fine made by the Board in accordance with
this act shall be made to the D.C. Court of Appeals.”). Later,
the Council revised this language and provided for judicial
review in the Superior Court, which ultimately became the


law. While we do not know why the Council changed the
judicial review provision in its drafting process, this sequence
of events strongly supports the conclusion that vesting the
Superior Court with initial jurisdiction to review Ethics
Board decisions was a conscious and intentional decision


by the D.C. Council.2 Therefore, we are satisfied that the
Council intended to amend the DCAPA to remove decisions
by the Ethics Board from the definition of contested cases
over which the D.C. Court of Appeals has primary review
jurisdiction and, instead, vest the Superior Court with initial
review jurisdiction over those decisions.


Thus, for the foregoing reasons, we dismiss Price's petition
for review as having been filed in the wrong court. However,
we recognize that prior decisions of the Superior Court
reasonably led Price to file his petition in this court. Because
it is not clear that Price's filing in this court is sufficient to
protect his appeal from attack as being untimely, and even
though we are confident that Price's failure to timely file a
petition for review in the Superior Court would be found
to satisfy the requirements for excusable neglect pursuant
to Super. Ct. Civ. R. 6 (b)(1)(B), we nonetheless order,
consistent with Ethics Board regulations, 3 DCMR § 5404.1
(2013), that petitioner has twenty days from the issuance date
of this opinion to file a petition for review of the Ethics Board
decision in the Superior Court.


So ordered.


Easterly, Associate Judge, dissenting:
“The parties agree that the proceeding before the Ethics
Board was a ‘contested case.’ ” Ante at 844. The District of
Columbia Administrative Procedure Act (DCAPA) provides
that “[a]ny person suffering a legal wrong, or adversely
affected or aggrieved, by an order or decision of the Mayor or
an agency in a contested case, is entitled to a judicial review
thereof in accordance with this subchapter upon filing in the
District of Columbia Court of Appeals a written petition for
review.” D.C. Code § 2-510(a) (emphasis added). The Court
Reorganization Act, specifically D.C. Code § 11-722(1),
confers upon the Court of Appeals “jurisdiction ... to review
orders and decisions” in D.C. agency cases, “in accordance
with the [DCAPA].” Lastly, D.C. Code § 1-206.02(a)(4)


enacted as part of the Home Rule Act1 provides that “[t]he
Council shall have no authority to ... [e]nact any act,
resolution, or rule with respect to any provision of Title 11
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(referring to the organization and jurisdiction of the District
of Columbia Courts)[.]”


*848  Against this statutory backdrop, I cannot agree that the
Council had the authority to enact D.C. Code § 1-1162.17,
which interferes with this court's exclusive jurisdiction to
review contested cases arising out of Ethics Board decisions
by sending these cases first to the Superior Court. It is true
that we have said that the limitations imposed by D.C. Code
§ 1-206.02(a)(4) “must be construed as a narrow exception to
the Council's otherwise broad legislative power so as not to
thwart the paramount purpose of the Home Rule Act, namely,
to grant inhabitants of the District of Columbia powers of
local self-government.” Andrew v. Am. Imp. Ctr., 110 A.3d
626, 629 (D.C. 2015) (internal quotation marks and brackets
omitted). But it is also true that that Congress did not give the
District full home rule; it retained plenary legislative power.
Brizill v. District of Columbia Bd. of Elections & Ethics,
911 A.2d 1212, 1213 (D.C. 2006) (“Congress enacted ... the
District of Columbia Home Rule Act, delegating some, but
not all, of its legislative powers to the Council of the District
of Columbia while retaining ultimate legislative authority
over the District.”); see also Marijuana Policy Project v.
United States, 304 F.3d 82, 84 (D.C. Cir. 2002) (“[T]hrough
the Home Rule Act, Congress delegated some, but not all, of
its Article I ‘exclusive’ legislative authority over the District
of Columbia to the D.C. Council.”). And it specifically
prohibited the Council from altering the jurisdiction of our
court as set forth in Title 11. D.C. § 1-206.02(a)(4).


The Majority Opinion cites Woodroof v. Cunningham, 147
A.3d 777 (D.C. 2016), for the proposition that “[w]e have
construed this [statutory] provision narrowly to mean that the
Council is precluded from amending Title 11 itself.” Ante at


845. Woodroof does not say this.2 To the contrary, in Woodroof
we explained that “[s]ection 1–206.02 (a)(4) ... precludes
legislation ‘with respect to’ the jurisdiction of the courts”
and further that an “attempting to bypass the ‘contested
case’ requirement of the District of Columbia Administrative
Procedure Act (“DCAPA”)” was an “example” of legislation
that “violates the Home Rule Act.” 147 A.3d at 784.


The Majority Opinion relies on District of Columbia v.
Sullivan, 436 A.2d 364 (D.C. 1981), for the proposition that
the Council “has the authority to enact legislative exceptions
to th[e] definition” of a contested case, id. at 367, and thus the
power to enact D.C. Code § 1-1162.17. Sullivan's analysis is


subject to question3 and in direct conflict with the language of
the Home Rule Act, which imposes a blanket prohibition on


the enactment by the Council of any legislation “with respect
to *849  any provision of Title 11.” More importantly for the
resolution of this case, Sullivan is in direct conflict with this
court's earlier decision in Capitol Hill Restoration Society v.
Moore, 410 A.2d 184 (D.C. 1979), where we held that the
Home Rule Act prohibits the Council from altering this court's
“jurisdiction to directly review” agency actions. Id. at 187
(emphasis added).


Granted, in Capitol Hill Restoration Society, the Council had
attempted to expand our jurisdiction to noncontested cases,
whereas in this case, the Council has attempted to divert a
set of contested cases to Superior Court. But either way, the
scope of this court's direct review jurisdiction of agency cases
is affected, in contravention of the Home Rule Act. The point
is not, as the Majority Opinion indicates, that there is no harm
(and thus no foul) if the Council simply inserts “an additional
layer of review” preceding review by this court, ante at 846,
because in the broad sense this court's jurisdiction remains the
same: jurisdiction will lie in this court to review any decision
emerging from Superior Court. That was also true in Capitol
Hill Restoration Society. There, the Council's enactment did
not expand our jurisdiction in the broad sense, because this
court would ultimately have had the power to review any
decision of the Superior Court. The Council simply attempted
to cut out the middleman, i.e., the Superior Court, by sending
certain noncontested cases directly to this court for review.
See 410 A.2d at 188. Nonetheless, we determined in Capitol
Hill Restoration Society that the Council had exceeded its
authority under the Home Rule Act.


The Majority Opinion also seeks to distinguish Capitol Hill
Restoration Society because, in that case, the Council sought
to direct uncontested cases, with undeveloped records, to
this court, whereas here, “we are fully capable of reviewing
an agency contested case that has been reviewed by the
Superior Court in the first instance.” Ante at 846. But the
Majority Opinion fails to explain why the Council has the
power to inject this extra layer of review given that Congress
determined in the DCAPA that “contested cases” are ripe for
review by this court and gave this court exclusive jurisdiction
to hear this category of agency decisions.


As Capitol Hill Restoration Society predates Sullivan, it
is controlling, see M.A.P. v. Ryan, 285 A.2d 310, 312
(D.C. 1971). Indeed, decisions subsequent to Sullivan have
expressly or implicitly followed Capitol Hill Restoration
Society, see, e.g., Burkhardt v. District of Columbia Rental
Hous. Comm'n, 198 A.3d 183, 187–88 (D.C. 2018) (quoting
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Woodroof, 147 A.3d at 784 (“We have held, for example,
that attempting to bypass the ‘contested case’ requirement of
the [DCAPA] violates the Home Rule Act.” (citing Capitol
Hill Restoration Society, 410 A.2d at 186))), and upheld this
court's “exclusive authority to review contested cases,” see
Owens v. District of Columbia Water & Sewer Auth., 156 A.3d
715, 717 (D.C. 2017); accord Mathis v. District of Columbia
Hous. Auth., 124 A.3d 1089, 1099 (D.C. 2015). Notably,
until now—thirty-eight years after Sullivan was decided—it


appears this court has not relied on it even once to empower
the Council evade the strictures of the Home Rule Act and the


DCAPA.4


For these reasons, I respectfully dissent.


All Citations


212 A.3d 841


Footnotes
1 We agree that Ethics Board proceedings such as this one meet the definition of a contested case. Ethics Board


proceedings are typically adjudicative because they determine whether an individual has violated the District's Code of
Conduct and should be subject to a penalty. D.C. Code §§ 1-1162.02(a)(4), 1-1162.15 (2012 Repl.). Further, in order for
the Ethics Board to determine a violation and order a penalty, the Ethics Act requires an “open and adversarial hearing” in
accordance with the DCAPA's procedures for contested cases, including presentation of oral and documentary evidence,
calling and cross-examining witnesses, and making a decision on the record created at the hearing. D.C. Code §§
1-1162.14(a), (b); 1-1162.21(a)(2); 2-509(b), (c), (e) (2012 Repl.).


2 While it is not clear why the Council decided to implicitly amend the DCAPA to make Ethics Board decisions reviewable
by the Superior Court, it certainly would not be unreasonable for it to have considered it wise to add an independent layer
of review to the process to better insulate the Board from charges of political cronyism or other political malfeasance.


1 District of Columbia Self-Government and Governmental Reorganization Act, Pub. L. No. 93-198, 87 Stat. 774 (1973).


2 Similarly, this court's recognition of the Council's “broad legislative power,” ante at 845 (quoting Andrew, 110 A.3d at
629); see also supra, does not support the Majority Opinion's conception of the Council's authority in this sphere. It is one
thing to note that the Council's otherwise broad authority to legislate is limited by a narrow exception with respect to the
jurisdiction of the courts. It is another thing entirely to say that we narrowly construe that exception. Our cases support
the former, not the latter, proposition. See, e.g., Andrew, 110 A.3d at 629; Woodroof, 147 A.3d at 784.


3 Sullivan relied on Columbia Realty Venture v. District of Columbia Hous. Rent Comm'n, 350 A.2d 120 (D.C. 1975), to
reach its conclusion. In that case, the petitioners sought direct review of orders by the D.C. Housing Rent Commission,
see 350 A.2d at 121, which Congress had explicitly excepted from the DCAPA scheme in the Rent Control Act of 1973,
vesting the Superior Court rather than this court with jurisdiction over the Commission's decisions. Id. at 122, 123. Of
course, Congress is authorized to create new exceptions to the DCAPA contested case rule. But that does not mean
the Council is so empowered.


4 I am also skeptical that the Council intended to evade these strictures with the enactment of the Ethics Act. Although the
statute expressly directs that the Ethics Board employ contested case procedures and elsewhere provides that “appeals”
of Ethics Board orders “shall be made to the Superior Court,” ante at 846, the statute never connects the dots, and it
seems just as likely that the Council unwittingly enacted legislation in contravention of the DCAPA. (The legislative history
does not negate this possibility).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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94 S.Ct. 3227
Supreme Court of the United States


PARIS ADULT THEATRE I et al.
v.


Lewis R. SLATON, as District
Attorney, Atlanta Judicial Circuit, et al.


No. 73-1161.
|


July 25, 1974
|


Leave to File Petition for
Rehearing Denied Oct. 15, 1974.


|
See 419 U.S. 887, 95 S.Ct. 163.


Synopsis
Former decision, 408 U.S. 921, 92 S.Ct. 2487; 409 U.S. 945,
93 S.Ct. 283; 413 U.S. 49, 93 S.Ct. 2628; 414 U.S. 881, 94
S.Ct. 27.


Facts and opinion, 228 Ga. 343, 185 S.E.2d 768; 231 Ga. 312,
201 S.E.2d 456.


Opinion
**3227  On petition for writ of certiorari to the Supreme


Court of Georgia.


The petition for a writ of certiorari is denied.


Mr. Justice BRENNAN, with whom Mr. Justice STEWART
and Mr. Justice MARSHALL join, dissenting.
Respondents, the local state district attorney and solicitor for
the local state trial court, filed civil complaints seeking to
enjoin petitioners, Atlanta, Georgia movie theatres and their
owners and managers, from exhibiting two allegedly obscene
films, in violation of Georgia Code Ann. § 26-2101. That
section provides, in relevant part:
‘(a) A person commits the offense of distributing obscene
materials when he sells, lends, rents, leases, gives, advertises,
publishes, exhibits or otherwise disseminates to any person
any obscene material of any description, knowing the obscene
nature thereof, or who offers to do so, or who possesses such
material with the intent so to do. . . .


‘(b) Material is obscene if considered as a whole, applying
community standards, its predominant appeal is to prurient
interest, that is, a shameful or morbid interest in nudity, sex
or excretion, and utterly without redeeming social value and
if, in addition, it goes substantially beyond customary limits
of candor in describing or representing such matters. . . .


‘(d) A person convicted of distributing obscene material shall
for the first offense be punished as for a misdemeanor, and for
any subsequent offense shall be punished by imprisonment
for not less than one nor more than five years, or by a fine not
to exceed $5,000, or both.'


The trial judge dismissed respondents' complaints, but
the Georgia Supreme Court reversed. 228 Ga. 343, 185
*941  S.E.3d 768 (1971). This Court vacated the State


Supreme Court's judgment and remanded the case for further
proceedings. 413 U.S. 49, 93 S.Ct. 2628, 37 L.Ed.2d 446
(1973). On remand, the Georgia Supreme Court affirmed its
original decision reversing the trial court and directing the
trial court to enter an order enjoining the exhibition of the
films.


It is my view that ‘at least in the absence of distribution
to juveniles or obtrusive exposure to unconsenting adults,
the First and Fourteenth Amendments prohibit the State
and Federal Governments from attempting wholly to
suppress sexually oriented materials on the basis of their
allegedly ‘obscene’ contents.' Paris Adult Theatre I v.
Slaton, 413 U.S. 49, 113, 93 S.Ct. 2628, 37 L.Ed.2d 446
(1973) (Brennan, J., dissenting). It is clear that, tested
by that **3228  constitutional standard, § 26-2101 is
constitutionally overbroad and therefore invalid on its face.
For the reasons stated in my dissent in Miller v. California,
413 U.S. 15, 47, 93 S.Ct. 2607, 37 L.Ed.2d 419 (1973),
I would therefore grant certiorari, and, since the judgment
of the Georgia Supreme Court was rendered after Miller,


reverse.‘* In that circumstance, I have no occasion to consider
whether the other questions presented merit plenary review.
See Heller v. New York, 413 U.S. 483, 494, 495, 93 S.Ct.
2789, 37 L.Ed.2d 745 (1973) (Brennan, J., dissenting).


Moreover, on the basis of the Court's own holding in Jenkins
v. Georgia, 418 U.S. 153, 94 S.Ct. 2750, 41 L.Ed.2d 642
(1974), its denial of certiorari is improper. As permitted by
Supreme Court Rule 21(1), which provides that the record in a
case need not be certified to this Court, the petitioners did not
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certify the allegedly obscene materials involved in this case.
It is plain, therefore, that the Court, which has not requested
the certification of those materials, has failed to discharge
its admitted responsibility under Jenkins independently to
review those materials under the second and third parts of the
Miller obscenity test. *942  Petitioners have thus not been
provided the independent judicial review to which the Court
held them entitled in Jenkins.


Finally, it does not appear from the petition that the obscenity
of the disputed materials was adjudged by applying local
community standards. Based on my dissent in Hamling v.
United States, 418 U.S. 87, 141, 94 S.Ct. 2887, 2919, 41
L.Ed.2d 590 (1974), I believe that, consistent with the Due
Process Clause, petitioner must be given an opportunity to
have his case decided on, and introduce evidence relevant to,


the legal standard upon which the injunction has ultimately
come to depend. Thus, even on its own terms, the Court
should vacate the judgment below and remand for a
determination whether petitioner should be afforded a new
trial under local community standards.


*939  Mr. Justice DOUGLAS, being of the view that any
state ban on obscenity is prohibited by the First Amendment,
made applicable to the States by the Fourteenth (see Paris
Adult Theatre I v. Slaton, 413 U.S. 49, 70-73, 93 S.Ct. 2628,
37 L.Ed.2d 446 (1973) (Douglas, J., dissenting)), would grant
certiorari *940  and reverse the judgment below.


All Citations


418 U.S. 939, 94 S.Ct. 3227 (Mem), 41 L.Ed.2d 1173


Footnotes
* Although four of us would grant and reverse, the Justices who join this opinion do not insist that the case be decided


on the merits.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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314 F.Supp.3d 85
United States District Court, District of Columbia.


Cassandra FAIRBANKS, Plaintiff,
v.


Emma ROLLER, Defendant.


Case No. 1:17–cv–01052 (TNM)
|


Signed 06/06/2018


Synopsis
Background: Political activist brought action against
journalist, asserting a defamation claim arising out of
journalist's act of publishing in social media a picture of
activist making a hand gesture, which had arguably become
the symbol for the white power movement, with caption “just
two people doing a white power hand gesture.” Journalist
moved to dismiss under the Federal Rules of Civil Procedure,
and moved to dismiss and requested attorney fees under
District of Columbia's (D.C.) anti-SLAPP statute.


Holdings: The District Court, Trevor N. McFadden, J., held
that:


journalist did not act with actual malice, as required to state
a defamation claim, and


anti-SLAPP statute did not apply to district court sitting in
diversity, and thus court could not apply special motion to
dismiss of the Act or award attorney fees under the Act.


Ordered accordingly.


Attorneys and Law Firms


*87  Joseph Scott Shannon, Daniel D. Mauler, Redmon,
Payton & Braswell, LLP, Alexandria, VA, Robert E. Barnes,
Pro Hac Vice, Barnes Law, Los Angeles, CA, for Plaintiff.


Laura Rose Handman, Eric J. Feder, Davis Wright Tremaine,
LLP, Washington, DC, for Defendant.


MEMORANDUM OPINION


TREVOR N. MCFADDEN, United States District Judge


*88  Plaintiff Cassandra Fairbanks trolled the web through
Twitter, releasing a photo of herself and a fellow journalist
in the White House press room making a gesture widely
recognized as the “okay” hand symbol but also speculated
at the time to be a “white power” symbol. Defendant
Emma Roller, also a journalist, retweeted the photo with
the caption, “just two people doing a white power hand
gesture in the White House.” Ms. Fairbanks sued Ms. Roller
for defamation. The First Amendment requires that Ms.
Fairbanks' claim be considered “against the background of
a profound national commitment” to the freedom of speech
and especially of political speech, which is “essential to the
security of the Republic.” See New York Times v. Sullivan,
376 U.S. 254, 269–70, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964).
This “fundamental principle of our constitutional system”
obligates Ms. Fairbanks, as a public figure, to support her
defamation claim by alleging facts that support a finding of
actual malice on the part of Ms. Roller. See id. at 269, 279–80,
84 S.Ct. 710. Because Ms. Fairbanks has failed to allege such
facts, Ms. Roller's Motion to Dismiss under the Federal Rules
of Civil Procedure will be granted. The District of Columbia's
anti-SLAPP statute does not apply in federal court, so Ms.
Roller's Motion to Dismiss and request for attorney's fees
under the anti-SLAPP statute will be denied.


I.


Ms. Fairbanks describes herself as a political activist and
a grassroots journalist who uses social media to reach
the public. Am. Compl. 2, ¶ 4. She describes Ms. Roller
as a gatekeeper journalist with an esteemed professional
reputation, though she also alleges that Ms. Roller works for
a click-bait news site that intentionally publishes fake news.
Id. at 2–3. According to Ms. Fairbanks, gatekeeper journalists
like Ms. Roller consider themselves superior to grassroots
journalists. Id. at 2. At the same time, they fear that grassroots
journalists threaten their role as “[t]he primary gatekeepers
of news.” Id. Because of their fear, Ms. Fairbanks alleges,
some gatekeeper journalists “wage a personal, political war
on their ideological adversaries and grassroots competitors.”
Id. According to Ms. Fairbanks, this conflict intensified when
grassroots journalists received White House press passes. Id.
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When Ms. Fairbanks received a White House press pass,
she and a fellow “new media” journalist posted a picture of
themselves making the “okay” hand symbol in the White
House press room. Id. At the time, there was ongoing public
debate about whether the alt-right movement had turned the
gesture into a hate symbol. Memo. ISO Mot. Dismiss 2–3


(citing news articles about the “okay” hand symbol).1 Ms.
Roller retweeted Ms. Fairbanks' photo, adding the caption,
“just two people doing a white power hand gesture in the
White House.” Am. Compl. ¶ 6. She followed up with a
second tweet, which stated *89  “for reference,” provided a
link to an article on the Anti–Defamation League website, and
contained a graphic of the “okay” symbol with the letters W


and P traced over the fingers and the words “white power.”2


Ms. Roller then published a third tweet, noting, “people in
the alt-right vigorously deny it has anything to do with white


power, but keep using it to annoy the libtards.”3


Roller's tweets were read, retweeted, and referenced by a
variety of “major news outlets,” though not by any “serious
publication in America.” Am. Compl. ¶¶ 8–9. Ms. Fairbanks
tweeted, “They've become so easy to troll that you don't


even have to make an effort anymore,”4 and, “The outrage


is cracking me up.”5 Similarly, Ms. Fairbanks responded to
a tweet that read, “Please tell me you guys made the OK
sign to troll off this fantastic lefty hysteria,” with an emoji


of a smiley face sticking out its tongue and winking.6 But
then Ms. Fairbanks sued Ms. Roller, arguing that Ms. Roller's


first tweet defamed her.7 Ms. Roller filed Motions to Dismiss
under the Federal Rules of Civil Procedure and the District of
Columbia anti-SLAPP statute.


II.


“[T]he Supreme Court has directed courts to expeditiously
weed out unmeritorious defamation suits.” Kahl v. Bureau of
Nat'l Affairs, Inc., 856 F.3d 106, 109 (D.C. Cir. 2017). Early
resolution of defamation cases under Federal Rule of Civil
Procedure 12(b)(6) “not only protects against the costs of
meritless litigation, but provides assurance to those exercising
their First Amendment rights that doing so will not needlessly
become prohibitively expensive.” Palin v. New York Times
Co., 264 F.Supp.3d 527, 533 (S.D.N.Y. 2017).


To survive a motion to dismiss for failure to state a claim
under Rule 12(b)(6), a complaint must contain sufficient
factual allegations that, if true, “state a claim to relief that
is plausible on its face.” Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
Plausibility requires that a complaint raise “more than a
sheer possibility that a defendant has acted unlawfully.”
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009). Pleading facts that are “merely consistent
with” a defendant's liability “stops short of the line between
possibility and plausibility.” Twombly, 550 U.S. at 545–46,
127 S.Ct. 1955. Thus, a court evaluating a motion to dismiss
for failure to state a claim does not accept the truth of
legal conclusions or “[t]hreadbare recitals of the elements
of a cause of action, *90  supported by mere conclusory
statements.” Iqbal, 556 U.S. at 678, 129 S.Ct. 1937. That
said, it construes the complaint in the light most favorable
to the plaintiff and accepts as true all reasonable inferences
drawn from well-pled factual allegations. See In re United
Mine Workers of Am. Emp. Benefit Plans Litig., 854 F.Supp.
914, 915 (D.D.C. 1994). Consideration is limited to “the facts
alleged in the complaint, any documents either attached to or
incorporated in the complaint and matters of which [the court]
may take judicial notice.” Hurd v. D.C. Gov't, 864 F.3d 671,
678 (D.C. Cir. 2017).


III.


Under District of Columbia law, a defamation claim requires:
(1) a false and defamatory statement; (2) published without
privilege to a third party; (3) made with the requisite fault;
and (4) damages. See Beeton v. District of Columbia, 779
A.2d 918, 923 (D.C. 2001). Ms. Roller's motions argue that
Ms. Fairbanks has not pled facts to support findings of falsity
and fault. Ms. Fairbanks concedes that she is a public figure.
See Pl.'s Opp. to Mot. Dismiss 4 (reciting standard for public
figures), 10–12 (applying standard for public figures). Under
First Amendment law, this means that she bears a heightened
burden on both these elements. Liberty Lobby, Inc. v. Dow
Jones & Co., Inc., 838 F.2d 1287, 1292 (D.C. Cir. 1988).


A.


The First Amendment requires public figures suing in
defamation to “demonstrate by at least a fair preponderance
of the evidence that the [allegedly] defamatory statement
is false,” with close cases decided against them. Liberty
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Lobby, 838 F.2d at 1292. Although the First Amendment
permits liability for false factual statements under some
circumstances, “a statement of opinion relating to matters
of public concern which does not contain a provably
false factual connotation will receive full constitutional
protection.” Milkovich v. Lorain Journal Co., 497 U.S. 1, 20,
110 S.Ct. 2695, 111 L.Ed.2d 1 (1990). Pure statements of
opinion can never support liability because “[u]nder the First
Amendment there is no such thing as a false idea.” Gertz
v. Robert Welch, Inc., 418 U.S. 323, 339, 94 S.Ct. 2997, 41
L.Ed.2d 789 (1974).


Courts in this jurisdiction consider four factors to determine
whether a defendant has stated a fact or an opinion. Ollman
v. Evans, 750 F.2d 970, 979 (D.C. Cir. 1984). First, courts
evaluate whether a defendant's statement “has a precise
core of meaning for which a consensus of understanding
exists or, conversely, whether the statement is indefinite
and ambiguous” and thus less likely to carry specific
factual connotations. Id. Second, courts evaluate whether the
statement can be “objectively characterized as true or false” or
instead “lacks a plausible method of verification.” Id. Third,
courts evaluate any unchallenged language that provides
context for the challenged statement—for example, the
uncontested portions of an article or column—to determine
whether the context would influence an average reader's
perception that the challenged statement has factual content.
Id. Fourth, courts evaluate the broader context, including
social conventions surrounding different types of writing,
to determine whether this context signals that a statement
concerns fact or opinion. Id.


Ms. Roller argues that all four Ollman factors show she
stated an opinion, not a purported fact, when she tweeted
that Ms. Fairbanks made “a white power hand gesture
in the White House.” Memo. ISO Mot. Dismiss 8–18.
First, she argues that her interpretation of the “okay” hand
symbol *91  is “indefinite and ambiguous” because the
gesture itself means different things in different contexts—
sometimes showing agreement, sometimes showing safety,
and sometimes showing disagreement, if used sarcastically.
Id. at 9–12. Second, she argues that her statement is not
falsifiable because “white power” is a loosely defined
political charge with no concrete and objectively verifiable
meaning, much like charges of racism or fascism, which
courts have found inactionable. Id. at 12–14. Third, she
argues that readers would not infer any false facts from her
statement because it appears in the context of other tweets
that state the true factual bases for her interpretation of


the gesture. Id. at 14–16. Fourth, she argues that the social
conventions surrounding political disagreements and off-the-
cuff statements on Twitter made readers unlikely to interpret
her statement as factual. Id. at 16–18.


But the Ollman factors do not point in Ms. Roller's favor as
strongly as she suggests. Ms. Roller's argument about the first
Ollman factor depends on the mistaken assumption that it
is impossible to make a clear statement about an ambiguous


gesture.8 A simple illustration shows the flaw in this logic:
People wave in greeting and in parting, but the ambiguity
of the gesture does not make the sentence “she waved
goodbye” ambiguous or indefinite. Ms. Roller's argument
about the second Ollman factor relies almost entirely on
analogies to statements in other cases about plaintiffs' views
or attitudes but does not address the fact that views and
attitudes are subjective realities while physical gestures are


objective realities.9 Her argument about the third Ollman
factor suggests that readers would not infer false facts from
her tweet but does not address whether her tweet makes
a false factual statement directly. And her argument about
the fourth Ollman factor notes that society generally has
low expectations of political debates on Twitter but does
not address society's expectations of journalistic conduct on
Twitter.


One can imagine situations in which a defendant's
characterization of a plaintiff's gesture would be arguably
defamatory. For example, a defendant might claim that the
plaintiff “flipped me off” when the evidence showed the
plaintiff actually gave a thumbs-up, or a defendant might
claim that the plaintiff performed the Nazi salute when
the plaintiff merely waved hello. These demonstrably false
factual statements would differ from related, but protected,
statements of opinion such as, “She is a vulgar person,” or
“He is a Nazi-lover.” Cf. Buckley v. Littell, 539 F.2d 882, 893–
94 (2d Cir. 1976) (distinguishing the *92  factual allegation
that a plaintiff was a member of the Communist Party from
the statement of opinion that plaintiff is “a fellow traveler of
fascism”); Smith v. Sch. Dist. of Phila., 112 F.Supp.2d 417,
429 (E.D. Pa. 2000) (holding that general accusations of being
“racist and anti-Semitic” state opinion and not fact). While
the allegation that Ms. Fairbanks displayed a “white power
gesture” is arguably more ambiguous than an allegation that
the plaintiff flipped someone off or performed the Nazi salute,
this ambiguity is not clearly fatal to her suit against Ms.
Roller.
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“While courts [of different jurisdictions] are divided in their
methods of distinguishing between assertions of fact and
expressions of opinion, they are universally agreed that the
task is a difficult one.” Ollman, 750 F.2d at 978. “Where the
question of truth or falsity is a close one, a court should err
on the side of nonactionability.” Liberty Lobby, 838 F.2d at
1292. But since actual malice presents a clearer question and
requires dismissal of the case, I need not decide whether Ms.
Roller's tweet constitutes a protected statement of opinion.


B.


The First Amendment requires public figures suing in
defamation to establish by clear and convincing evidence that
the defendant's fault rises to the level of “actual malice.”
Liberty Lobby, 838 F.2d at 1292. That is, public figures must
establish that the defendant made the allegedly defamatory
statement “with knowledge that it was false or with reckless
disregard of whether it was false or not.” Sullivan, 376
U.S. at 280, 84 S.Ct. 710. Because free debate inevitably
leads to some mistaken statements and punishment of these
statements would chill the freedom of speech, reckless
disregard requires a “high degree of awareness of ... probable
falsity.” Garrison v. La., 379 U.S. 64, 74, 85 S.Ct. 209, 13
L.Ed.2d 125 (1964). “The actual malice inquiry focuses on
the defendant's state of mind at the time of publication.” Kahl
v. Bureau of Nat'l Affairs, Inc., 856 F.3d 106, 118 (D.C. Cir.
2017).


Ms. Fairbanks seeks to prove actual malice in four ways. First,
she alleges that Ms. Roller knew the “okay” symbol is not a
white power gesture. Pl.'s Opp. to Mot. Dismiss 11. Second,
she alleges that Ms. Roller failed to perform due diligence
consistent with professional standards of journalism. Id.
Third, she alleges that Ms. Roller, as a gatekeeper journalist,
has a motive to smear Ms. Fairbanks' reputation as a
competing grassroots journalist and “continues a campaign of
smears.” Id. at 11–12; see also Am. Compl. 2. Fourth, she
argues that Ms. Roller's “failure to issue a single correction or
retraction” suggests her recklessness about truth. Pl.'s Opp. to
Mot. Dismiss 11; but see Am. Compl. ¶ 17 (implying that Ms.
Roller deleted her tweet); Compl. 2 (alleging that Ms. Roller
deleted her tweet before learning of this lawsuit).


None of these arguments comes close to satisfying the
First Amendment's demanding standard for public figures
bringing defamation actions. Ms. Fairbanks' first argument
fails because she has not pled facts sufficient to support


her conclusory allegation that Ms. Roller knew the falsity


of her statement.10 Her second and third *93  arguments
fail because, even “an extreme departure from professional
standards” coupled with an illicit motive does not satisfy
the actual malice standard. Harte–Hanks Commc'ns, Inc.
v. Connaughton, 491 U.S. 657, 665, 109 S.Ct. 2678, 105
L.Ed.2d 562 (1989); see also Parsi v. Daioleslam, 890
F.Supp.2d 77, 81 (D.D.C. 2012) (“Subjective ill-will does
not establish actual malice, nor does a malevolent motive for
publication. Even highly unreasonable conduct constituting
an extreme departure from the standards of investigation
and reporting ordinarily adhered to by responsible publishers
does not establish actual malice.”) (internal citation omitted).
And her fourth argument fails because Ms. Roller's failure to
correct her statement does not show that she had actual malice
when she published it. See Kahl, 856 F.3d at 118 (requiring
evidence of actual malice at the time of publication); see also
Lohrenz v. Donnelly, 223 F.Supp.2d 25, 56 (D.D.C. 2002)
(“[T]here is no duty to retract or correct a publication ....”).
Especially given the public debate about the “okay” hand
gesture at the time of Ms. Roller's tweet, Ms. Fairbanks'
allegations do not provide clear and convincing evidence of
actual malice. Indeed, the inescapable conclusion one reaches
upon viewing the photo and tweets at issue (including Ms.
Fairbanks' tweets) is that Ms. Fairbanks intended her photo
and hand gesture to provoke, or troll, people like Ms. Roller
—whether because the gesture was actually offensive or
because they would think that it was offensive—not that Ms.
Fairbanks was the victim of a malicious attack based on
innocent actions. So Ms. Fairbanks has failed to state a claim
and her case should be dismissed.


C.


Dismissing the Amended Complaint for failure to state a
claim does not moot Ms. Roller's anti-SLAPP motion since
the motion seeks attorneys' fees in addition to dismissal.
The District of Columbia's anti-SLAPP statute seeks to
protect people from “Strategic Lawsuits Against Public
Participation” or SLAPPs—that is, from illegitimate lawsuits
designed to discourage free speech on issues of public
interest. See Abbas v. Foreign Policy Grp., 783 F.3d 1328,
1332 (D.C. Cir. 2015). Among other things, the statute
establishes a mechanism for early dismissal of SLAPPs and
enables defendants who win dismissal under the statute to
recover their attorneys' fees. D.C. Code §§ 16–5502(a)-(b),
16–5504(a). But Ms. Fairbanks argues that the anti-SLAPP
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statute does not properly apply in federal courts exercising
diversity jurisdiction over local law claims.


A federal court sitting in diversity generally applies local
substantive law and federal procedural rules. Hanna v.
Plumer, 380 U.S. 460, 465, 85 S.Ct. 1136, 14 L.Ed.2d
8 (1965) (citing Erie R.R. Co. v. Tompkins, 304 U.S. 64,
58 S.Ct. 817, 82 L.Ed. 1188 (1938) ). If local substantive
law and the Federal Rules of Civil Procedure answer the
same question in different ways, the Federal Rules of Civil
Procedure control unless they exceed the authorization of the
Rules Enabling Act. Shady Grove Orthopedic Assocs., P.A.
v. Allstate Ins. Co., 559 U.S. 393, 398–99, 130 S.Ct. 1431,
176 L.Ed.2d 311 (2010). The United States Court of Appeals
for the District of Columbia Circuit has already determined
under this framework that “[a] federal *94  court exercising
diversity jurisdiction ... must apply Federal Rules 12 and
56 instead of the D.C. Anti–SLAPP Act's special motion
to dismiss provision.” Abbas, 783 F.3d at 1337. And it has
determined that this holding prevents an award of attorneys'
fees under the anti-SLAPP statute since the relevant provision
requires a defendant to invoke the special motion to dismiss
provision successfully. See id. at 1337 n.5 (citing D.C. Code
§ 16–5504(a) ).


Ms. Roller argues that the District of Columbia Court
of Appeals' subsequent decision in Competitive Enterprise
Institute v. Mann, 150 A.3d 1213 (D.C. 2016), supersedes
Abbas. She notes that Mann clarified two facts about
the District's anti-SLAPP statute that differ from the
understanding in Abbas. Memo. ISO Anti–SLAPP Mot.
5. First, Mann held that the anti-SLAPP statute creates
substantive rights. Mann, 150 A.3d at 1226. Second, it held
that the statute's “likely to succeed” standard of proof for
special motions to dismiss mirrors the summary judgment
standard of proof under Federal Rule of Civil Procedure 56.
Id. at 1238 n.32.


Mann's articulation of District law—and not Abbas's
interpretation of it—controls. See Payne v. D.C. Gov.,
722 F.3d 345, 353 (D.C. Cir. 2013) (noting that District
of Columbia Court of Appeals decisions provide binding
interpretations of District law). But I am also bound to follow
Abbas as the law of the Circuit unless Mann “clearly and
unmistakably” resolves the question at issue. See Easaw
v. Newport, 253 F.Supp.3d 22, 34 (D.D.C. 2017). Two of
my colleagues have already determined that Abbas remains
binding after Mann. See Libre by Nexus v. Buzzfeed, Inc., 311
F.Supp.3d 149, 160, 2018 WL 2248420 at *9 (D.D.C. May


16, 2018); Deripaska v. Associated Press, 2017 WL 8896059
at *3 (D.D.C. Oct. 17, 2017). Indeed, I am not aware that any
judge in this District has awarded attorneys' fees under the
anti-SLAPP statute since Mann.


Because Abbas's application of the Shady Grove framework
does not depend on either of the points that Mann later
clarified, I join my colleagues in concluding that Abbas
controls. The reasoning in Abbas begins with the observation
that the anti-SLAPP statute and Federal Rules of Civil
Procedure 12 and 56 “answer the same question about the
circumstances under which a court must dismiss a case before
trial.” Abbas, 783 F.3d at 1333–34. Mann does nothing to
disturb this understanding of District law.


Abbas goes on to observe that the anti-SLAPP statute and the
Federal Rules of Civil Procedure answer the same question
in different ways: “[U]nlike the D.C. Anti–SLAPP Act, the
Federal Rules do not require a plaintiff to show a likelihood
of success on the merits in order to avoid pre-trial dismissal.”
Id. at 1334. And Mann confirms this conclusion. As Ms.
Roller notes, Mann clarifies that the anti-SLAPP statute's
“likelihood of success on the merits” standard mirrors the
Rule 56 summary judgment standard, requiring that “the


evidence suffices to permit a jury to find for the plaintiff.”11


Mann, 150 A.3d at 1238 n.32. But like a mirror, the anti-
SLAPP statute reverses the image that it reflects: Mann agrees
with Abbas that the statute differs from Rule 56 by requiring
the plaintiff to show a likelihood of success on the merits
instead of placing the burden on the defendant. Id. And Mann
adds that the statute's dismissal standard differs from Rule
12 by requiring the plaintiff to *95  produce evidence rather
than allowing the plaintiff to rely on the allegations in her
complaint. Id. at 1233; see also Libre by Nexus, 311 F.Supp.3d
at 160, 2018 WL 2248420 at *9. In short, Mann does not
align the District's anti-SLAPP statute with the Federal Rules.
Instead, it expressly states that the statute “is not redundant
relative to the rules of civil procedure.” Mann, 150 A.3d at
1238.


The final question that Abbas addressed under the Shady
Grove framework is whether Federal Rules of Civil Procedure
12 and 56 exceed the authorization of the Rules Enabling Act.
See Shady Grove, 559 U.S. at 398, 130 S.Ct. 1431. Abbas held
that Rules 12 and 56 do not. Abbas, 783 F.3d at 1336–37. As
a local court, Mann had no occasion to explore the validity of
the Federal Rules. Thus, Mann does not undermine Abbas in
this respect either.
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According to Ms. Roller, “Mann could not have spoken
more ‘clearly and unmistakably’ to ... whether the standards
imposed by [the anti-SLAPP statute] are the same or different
than those imposed by the Federal Rules of Civil Procedure.”
Memo. ISO Anti–SLAPP Mot. 5. I believe it “clearly and
unmistakably” confirms Abbas's determination that they
differ. In any event, it does not show that the anti-SLAPP
statute should apply in federal court. So I am bound by the
law of the Circuit and must dismiss Ms. Roller's anti-SLAPP
motion.


IV.


Some countries criminalize gestures that others may take
as racist or hateful. See, e.g., Strafgesetzbuch (StGB)
(Penal Code), § 130, http://www.gesetze-im-internet.de/
englisch_stgb/englisch_stgb.html#p0080 (German law
criminalizing incitement to hatred against certain groups,


which has been used to prosecute individuals who perform
the Nazi salute); Code Pénal [C.Pén] art. 144 (Belgian
law criminalizing the use of actions, words, gestures, or
threats to insult religious objects). But in America, the
First Amendment's commitment to a public debate that is
“uninhibited, robust, and wide-open,” Sullivan, 376 U.S. at
270, 84 S.Ct. 710, offers broad protections to those who make
these gestures and those who accuse public figures of making
them.


For the reasons explained above, the Defendant's Motion to
Dismiss under the Federal Rules of Civil Procedure will be
granted and the Defendant's Motion to Dismiss under the
District of Columbia anti-SLAPP statute will be denied. A
separate order will issue.


All Citations


314 F.Supp.3d 85, 46 Media L. Rep. 1968


Footnotes
1 On a motion to dismiss for failure to state a claim, a court may take judicial notice of statements made on the internet


when a party relies on them “not for their truth, but merely to show that those statements were made.” Farah v. Esquire
Magazine, Inc., 863 F.Supp.2d 29, 35 (D.D.C. 2012).


2 Emma Roller, Twitter (Apr. 28, 2017 8:07 PM), available at https://web.archive.org/web/20170501041302/https://
twitter.com/emmaroller/status/858155641684320256. The Anti–Defamation League article discusses a two-handed
gesture rather than the “okay” symbol. See Am. Compl. ¶ 7. The Anti–Defamation League later published an article
stating that the one-handed “okay” symbol is not a hate symbol and calling the rumor a hoax. Am. Compl. 1–2, ¶ 10.


3 Emma Roller, Twitter (Apr. 28, 2017 8:17 PM), available at https://web.archive.org/web/20170501041302/https://
twitter.com/emmaroller/status/858155641684320256.


4 Cassandra Fairbanks, Twitter (Apr. 29, 2017, 8:34 AM), https://twitter.com/CassandraRules/
status/858343836761956352.


5 Cassandra Fairbanks, Twitter (Apr. 29, 2017 9:26 AM), available at http://archive.is/HDzMD.


6 Cassandra Fairbanks, Twitter (Apr. 29, 2017, 8:47 AM), https://twitter.com/CassandraRules/
status/858346964513107968.


7 Ms. Fairbanks' Amended Complaint does not argue that the other tweets defamed her, so my analysis is focused on
Ms. Roller's first tweet.


8 Ms. Roller cites McCaskill v. Gallaudet University for the proposition that where “different constituencies can hold
different—and completely plausible—views of Plaintiff's actions, statements characterizing those actions constitute
protected opinion.” 36 F.Supp.3d 145, 159 (D.D.C. 2014). But Ms. Roller herself notes that this rule pertains to a
statement's verifiability, not to its clarity. Memo. ISO Mot. Dismiss 10. And McCaskill addressed the verifiability of plausible
characterizations. Here, Ms. Roller's argument about the gesture's ambiguity declines to address plausibility, expressly
“setting aside whether it has a political meaning.” Id. at 10.


9 Ms. Roller draws this distinction herself, asking me not to treat her statement about Ms. Fairbanks' gesture as a statement
about her personal beliefs. Id. at 13. But neither party has briefed the issue well, and Ms. Roller's interpretation of the
gesture's meaning involves at least somewhat more subjectivity than a simple description of the physical gesture. The
only case that the parties cite for its treatment of a statement characterizing a Plaintiff's conduct is McCaskill, a district
court decision holding that a plausible characterization of ambiguous conduct was not falsifiable. See McCaskill, 36
F.Supp.3d at 159.
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10 Ms. Fairbanks alleges, “Roller knew at the time of her publishing that Fairbanks was a long-time civil rights writer,
journalist, and advocate, who backed Donald Trump's candidacy for the Presidency only also after protesting civil rights
violations against a wide range of citizens, including women and African–Americans, and after Fairbanks had previously
backed Bernie Sanders's presidential bid. Roller knew Fairbanks was not using ‘white power’ signals before she published
her false stories on April 28, 2017.” Am. Compl. ¶ 11. But the second sentence is conclusory and the first fails to provide
a “clear and convincing” basis for finding that Ms. Roller knew the “okay” gesture does not symbolize white power. See
Liberty Lobby, 838 F.2d at 1292.


11 Ms. Roller's other observation—that Mann clarified the substantive nature of the anti-SLAPP statute—confirms that the
Shady Grove framework applies and does not alter how. See Memo. ISO Anti–SLAPP Mot. 5.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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637 F.3d 1008
United States Court of Appeals,


Ninth Circuit.


UNITED STATES of
America, Plaintiff–Appellee,


v.
Tia Latrice HARRELL, aka Tia


Latrice Marr, Defendant–Appellant.


No. 10–30176.
|


Submitted March 10, 2011.*


|
Filed March 17, 2011.


Synopsis
Background: Defendant entered a conditional guilty plea in
the United States District Court for the Western District of
Washington, Richard A. Jones, J., to Social Security number
fraud and aggravated identity theft. Defendant appealed.


Holding: The Court of Appeals, Tallman, Circuit Judge, held
that aggravated identity theft statute applied to defendant.


Affirmed.


Attorneys and Law Firms


*1009  Jenny A. Durkan, United States Attorney, Western
District of Washington, Vincent T. Lombardi II, Assistant
United States Attorney, Seattle, WA, for plaintiff-appellee,
United States of America.


Terrence Kellogg, Seattle, WA, for defendant-appellant, Tia
Latrice Harrell.


Appeal from the United States District Court for the Western
District of Washington, Richard A. Jones, District Judge,
Presiding. D.C. No. 2:10–cr–00001–RAJ–1.


Before: RAYMOND C. FISHER, RONALD M. GOULD,
and RICHARD C. TALLMAN, Circuit Judges.


OPINION


TALLMAN, Circuit Judge:


Tia Latrice Harrell raises a question of first impression in
our Circuit: whether the “relating to” parentheticals within
18 U.S.C. § 1028A(c) limit the statute's otherwise clear
articulation of which offenses may serve as predicates for


application of § 1028A(a).1 We publish to make clear that the
“relating to” parentheticals do not limit the statute's effect, but
serve simply as descriptive aids.


I


Harrell knew that she would never be approved to visit
the Washington Corrections Center in Shelton, Washington.
The center was trying to combat a growing problem with
smuggled-in contraband, and Harrell had a lengthy criminal
record and was under federal supervision at the time for bank


fraud.2 Her solution was simple: she assumed someone else's
identity. In her written visitor's application, Harrell listed
another individual's name, date of birth, and Social Security
number, and, when she visited the facility, she presented a
Washington state identification card in that same person's
name.


Harrell's subterfuge did not last long, however. Corrections
officials discovered that one of the facility's regular visitors
was on active supervision—a fact not reflected in their
records. By comparing photographs, they identified Harrell
as that visitor, and, during Harrell's next visit, they confronted
her about her subterfuge. Before she was arrested, Harrell
admitted both her true identity and the fact that she had
previously smuggled drugs into the facility.


*1010  On January 6, 2010, a grand jury returned a three-
count indictment against Harrell, charging her with one count
of Social Security number fraud, in violation of 42 U.S.C.
§ 408(a)(7)(B), one count of aggravated identity theft, in
violation of 18 U.S.C. § 1028A, and one count of possession
of ammunition as a convicted felon, in violation of 18 U.S.C.
§ 922(g). Harrell moved the district court to dismiss the
§ 1028A count for the same reasons she now raises on
appeal. The district court denied her motion. On March 3,
2010, she pled guilty to the § 408(a)(7)(B) and § 1028A
counts pursuant to the terms of a conditional plea agreement,
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reserving the right to appeal the district court's denial of
her motion to dismiss the § 1028A count. In return, the
Government dismissed the felon in possession charge. After
being sentenced, Harrell timely filed her notice of appeal.


II


Harrell claims that § 1028A does not apply to her because the
application of § 1028A(c)(11) is limited by the parenthetical
that follows its enumeration of specific predicate offenses.
She argues that the district court erred in not dismissing that
count because her conviction for violating § 408(a)(7)(B) was
not related to any attempt to “appl[y] for or obtain [ ] benefits”
under the Social Security Act. We do not agree.


The parenthetical is clearly a descriptive term, not a limiting
principle—a conclusion compelled by the fact that the
interpretation urged by Harrell is not supported by the plain
language of the statute and would render some of the statute's


provisions meaningless.3 In so holding, we join with the First
Circuit on this very point, United States v. Persichilli, 608
F.3d 34, 40–41 (1st Cir.2010), and adhere to the guidance of
our prior decision in United States v. Galindo–Gallegos, 244
F.3d 728, 734 (9th Cir.2001) ( “Therefore, the straightforward
reading of the parenthetical in the aggravated felony statute,
‘relating to alien smuggling,’ is that it merely describes and
does not limit subsection (ii) ‘transporting’ offenses that may
be a predicate for the aggravated felony.”), which concerned
the import of identical “relating to” parenthetical language in
8 U.S.C. § 1101.


“As in any case of statutory construction, our analysis begins
with ‘the language of the statute.’ And where the statutory
language provides a clear answer, it ends there as well.”
Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438, 119
S.Ct. 755, 142 L.Ed.2d 881 (1999) (citation omitted). To
aid our inquiry, we rely on our established rules of statutory
construction, which instruct us to consider not only the
words used in a particular section but also the statute as
a whole. United States v. Cabaccang, 332 F.3d 622, 627
(9th Cir.2003) (en banc) (“[W]e must interpret statutes as a
whole, giving effect to each word and making every effort
not to interpret a provision in a manner that renders other
provisions of the same statute inconsistent, meaningless or
superfluous.” (alteration in original) (quoting Boise Cascade
Corp. v. EPA, 942 F.2d 1427, 1432 (9th Cir.1991) (internal
quotation marks omitted))).


Reviewing the language of subsection (c)(11) alone, we are
hard-pressed to see how Congress might have intended the
parenthetical to be accorded a limiting effect rather than a
descriptive one. The phrase “relating to” does not itself imply
*1011  exclusivity; rather, it plainly reflects a descriptive


character. Persichilli, 608 F.3d at 40 (“But the [§ 1028A(c)
(11) ] parenthetical is not phrased as a limitation: it merely
provides a short-hand description of what several of the cited
sections primarily cover.”); id. at 41 (“A mere summary
description of a cross-reference, as in paragraph 11, ... cannot
alter the unambiguous language that encompasses violations
of section 208 without qualification.”); see also Galindo–
Gallegos, 244 F.3d at 734.


In addition, as the Government contends in its briefs, to
accord the parenthetical a limiting effect would render
Congress' inclusion of 42 U.S.C. § 1307(b) a superfluous
nullity as that section does not “relat[e] to false statements
relating to programs under the Act ”—much less relate to
“applying for or obtaining [Social Security] benefits.” Cf. §
1028A(c)(11). Instead, § 1307(b) criminalizes the making of
false statements “with the intent to elicit information as to the
social security account number, date of birth, employment,
wages, or benefits of any individual” absent any regard
for whether those statements relate to a Social Security


program.4 Because we must “mak[e] every effort not to
interpret a provision in a manner that renders other provisions
of the same statute inconsistent, meaningless or superfluous,”
this fact alone would compel us to affirm the district court.
Cabaccang, 332 F.3d at 627; see Galindo–Gallegos, 244
F.3d at 733 (“We reject Galindo–Gallegos['] reading[of the
“relating to” clause], because it does not make sense of all the
words of the statute.”).


We do not have to rely simply on that point, however, because
there exists even more evidence refuting Harrell's claim.
First, in § 1028A(c)(4), Congress provides a clear example
of the language it uses when it intends a limiting clause. In
contrast to the “relating to” parentheticals used in every one of
the eleven enumerated subsections in this section, Congress
provided:


(4) any provision contained in this chapter (relating to fraud
and false statements), other than this section or section
1028(a)(7);


§ 1028A(c)(4) (emphasis added). As explained in Galindo–
Gallegos, Congress' use of clear and distinct language when it
intends a limiting effect underscores the descriptive character
of the “relating to” parenthetical. 244 F.3d at 733–34.
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Moreover, in other subsections, Congress used a perfectly
clear approach to articulate a limiting rather than
descriptive parenthetical. For example, in subsection J,
there is a descriptive parenthetical using the same “relating
to” form as the subsection N parenthetical at issue in this
case, followed by a limiting parenthetical, “if it is a second
or subsequent offense.” Subsection J can only be read as
using the “relating to” *1012  language as descriptive
and the “if” language as limiting, so there is no reason to
doubt that Congress meant the “relating to” language in N
to be descriptive as well. The function of the descriptive
language appears to be to make reading the statute easier, so
that one does not have to look up each citation to see what
it is about, and to protect against scrivener's error in getting
the statute from the drafting desk to the United States Code.


Id. at 734.


Second, as has been described, Congress' use of “relating
to” parentheticals is widely understood to have a descriptive
import. E.g., Persichilli, 608 F.3d at 40–41; Galindo–
Gallegos, 244 F.3d at 733–34; United States v. Monjaras–
Castaneda, 190 F.3d 326, 330 (5th Cir.1999) (“A
parenthetical is, after all, a parenthetical, and it cannot be
used to overcome the operative terms of the statute.” (quoting
Cabell Huntington Hosp., Inc. v. Shalala, 101 F.3d 984, 990
(4th Cir.1996)) (internal quotation marks omitted)); United
States v. Kassouf, 144 F.3d 952, 959–60 (6th Cir.1998)
(finding “relating to” parenthetical in 26 U.S.C. § 6531(6)
descriptive); United States v. Garner, 837 F.2d 1404, 1419
(7th Cir.1987) (“[W]hen read in context, the parenthetical
‘relating to bribery’ does not limit the incorporation of [18
U.S.C. § ] 201 [into § 1961(1)(B) ], but describes it.... As
another court has said, the parentheticals are only ‘visual
aids,’ designed to guide the reader through what would
otherwise be a litany of numbers.” (internal quotation marks


omitted)); United States v. Herring, 602 F.2d 1220, 1223
(5th Cir.1979) (holding that the “relating to” parenthetical
in 18 U.S.C. § 1961 was “merely to aid identification of
[18 U.S.C.] § 2314 rather than to limit” its application).
But see Evangelista v. Ashcroft, 359 F.3d 145, 152–53 (2d
Cir.2004). Harrell does not convince us that we should treat
the parentheticals in § 1028A(c) any differently.


Because we conclude that the plain text of § 1028A(c)
demonstrates that the “relating to” parentheticals serve as
descriptive aids intended by Congress “to make reading
the statute easier, so that one does not have to look up
each citation to see what it is about, and to protect against
scrivener's error in getting the statute from the drafting desk
to the United States Code,” Galindo–Gallegos, 244 F.3d at
734, that ends our inquiry. We have no cause to trudge through
the deep mud of legislative history. See United States v.
Gonzales, 520 U.S. 1, 6, 117 S.Ct. 1032, 137 L.Ed.2d 132
(1997) ( “Given the straightforward statutory command, there
is no reason to resort to legislative history. Indeed, far from
clarifying the statute, the legislative history only muddies the
waters.” (citation omitted)). Neither do we find the rule of
lenity to be of any aid to Harrell's claim. See United States
v. Shabani, 513 U.S. 10, 17, 115 S.Ct. 382, 130 L.Ed.2d 225
(1994) (“The rule of lenity, however, applies only when, after
consulting traditional canons of statutory construction, we are
left with an ambiguous statute.”); see also Callanan v. United
States, 364 U.S. 587, 596, 81 S.Ct. 321, 5 L.Ed.2d 312 (1961).


AFFIRMED.


All Citations


637 F.3d 1008, 11 Cal. Daily Op. Serv. 3282, 2011 Daily
Journal D.A.R. 4021


Footnotes
* The panel unanimously concludes this case is suitable for decision without oral argument. See Fed. R.App. P. 34(a)(2).


1 Section 1028A(a)(1) provides that “[w]hoever, during and in relation to any felony violation enumerated in subsection
(c), knowingly transfers, possesses, or uses, without lawful authority, a means of identification of another person shall,
in addition to the punishment provided for such felony, be sentenced to a term of imprisonment of 2 years.” Subsection
(c) thereafter provides:


(c) Definition.—For purposes of this section, the term “felony violation enumerated in subsection (c)” means any offense
that is a felony violation of—
* * *
(11) section 208, 811, 1107(b), 1128B(a), or 1632 of the Social Security Act (42 U.S.C. [§§ ] 408, 1011, 1307(b),
1320a–7b(a), and 1383a) (relating to false statements relating to programs under the Act ).


§ 1028A(c)(11) (emphasis added).
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2 Notably, Harrell was convicted after she obtained numerous Washington state identification cards by using the Social
Security numbers and dates of birth of individuals whose identities had been stolen. She then used these identifications
to open bank accounts into which she deposited counterfeit checks, withdrawing the funds before the checks were
discovered to be fraudulent.


3 Subsection (c)(11) is not the only subsection containing a “relating to” parenthetical; rather, each of the eleven subsections
contains a similar “relating to” parenthetical that follows the enumeration of either specific statutory sections or entire
chapters of the United States Code. Cf. § 1028A(c).


4 In its entirety, § 1307(b) provides:
(b) Whoever, with the intent to elicit information as to the social security account number, date of birth, employment,
wages, or benefits of any individual (1) falsely represents to the Commissioner of Social Security or the Secretary that
he is such individual, or the wife, husband, widow, widower, divorced wife, divorced husband, surviving divorced wife,
surviving divorced husband, surviving divorced mother, surviving divorced father, child, or parent of such individual, or
the duly authorized agent of such individual, or of the wife, husband, widow, widower, divorced wife, divorced husband,
surviving divorced wife, surviving divorced husband, surviving divorced mother, surviving divorced father, child, or
parent of such individual, or (2) falsely represents to any person that he is an employee or agent of the United States,
shall be deemed guilty of a felony, and, upon conviction thereof, shall be punished by a fine not exceeding $10,000 for
each occurrence of a violation, or by imprisonment not exceeding 5 years, or both.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Former high school basketball coach brought
action against numerous defendants, alleging multiple counts
of defamation per se, false light invasion of privacy,
civil conspiracy to intentionally interfere with prospective
business advantage, and slander per se, based on statements
defendants made as part of their campaign to have coach
removed due to their disagreement with his coaching style.
The Circuit Court, Lee County, David L. Jeffrey, J., granted
defendants' motion to dismiss, finding defendants immune
from liability under the Citizen Participation Act, and
awarded attorney fees to defendants pursuant to the Act.
Coach appealed dismissal, and defendants cross-appealed
award of attorney fees. The Appellate Court, 405 Ill.App.3d
835, 347 Ill.Dec. 341, 942 N.E.2d 544, affirmed. Coach
petitioned for leave to appeal.


Holdings: The Supreme Court, Burke, J., held that:


a claim is subject to dismissal pursuant to the Act where it is
solely based on, relates to, or is in response to any act or acts
of the moving party in furtherance of the moving party's rights
of petition, speech, association, or to otherwise participate in
government;


the Act is intended to target only meritless, retaliatory
SLAPPs (strategic lawsuits against public participation) and
not to establish a new absolute or qualified privilege for
defamation;


coach's suit was not a SLAPP within the meaning of the Act,
and thus suit was not subject to dismissal on that basis;


Act did not violate various provisions of the United States and
State Constitutions;


Court would address attorney fee issue under the public
interest exception to the mootness doctrine;


any attorney fees incurred which are not specifically
connected to the motion to dismiss pursuant to the Act are not
allowed under fee-shifting provision of the Act; and


circuit court did not lose jurisdiction to dismiss coach's
complaint and award attorney fees under the Act when it
failed to rule on motion to dismiss within 90 days of its filing.


Judgments of Appellate Court and Circuit Court reversed;
cause remanded.
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OPINION


Justice BURKE delivered the judgment of the court, with
opinion.


**737  ¶ 1 At issue in this appeal is the applicability
of the Citizen Participation Act (Act) (735 ILCS 110/1 et
seq. (West 2008)), commonly referred to as the anti-SLAPP
(Strategic Lawsuits Against Public Participation) statute, to a
lawsuit alleging intentional torts based on alleged statements
by the defendants attacking the plaintiff's reputation. The
circuit court dismissed plaintiff's lawsuit in its entirety,
finding defendants immune from liability under the Act. The
appellate court affirmed. 405 Ill.App.3d 835, 347 Ill.Dec. 341,
942 N.E.2d 544. For the reasons that follow, we reverse the
judgments of the appellate and circuit courts and remand the
cause to the circuit court for further proceedings consistent
with this opinion.


¶ 2 BACKGROUND


¶ 3 The plaintiff, Steve Sandholm, filed his initial complaint
in the circuit court of Lee County on April 25, 2008.
Plaintiff subsequently filed three amended complaints,
alleging multiple counts of defamation per se, false light
invasion of privacy, civil conspiracy to intentionally interfere
with prospective business advantage, and slander per se,
against defendants, Richard Kuecker, Ardis Kuecker, Glen
Hughes, Michael Venier, Al Knickrehm, Tim Oliver, Dan
Burke, David Deets, Mary Mahan–Deatherage, NRG Media,
LLC, Greg Deatherage, Neil Petersen, and Robert Shomaker.
Plaintiff's second amended complaint alleged the following
facts.


¶ 4 Plaintiff was hired as the head basketball coach at Dixon
High School beginning with the 1999–2000 school year. In
the 2003–2004 school year, he was assigned the additional
position of the school's athletic director. Plaintiff received
positive **738  *423  evaluations of his job performance
during his entire tenure at Dixon High School.


¶ 5 In February 2008, defendants began a campaign to
have plaintiff removed as basketball coach and athletic and
activities director due to their disagreement with his coaching
style. Plaintiff alleged that defendants made multiple false
and defamatory statements in various media as part of their


campaign. Defendants Richard and Ardis Kuecker, Hughes,
Venier, Oliver, Burke, Deets and Mahan–Deatherage formed
a group called the “Save Dixon Sports Committee” and
established a Web site called savedixonsports.com.


¶ 6 Richard Kuecker posted a letter on the Web site titled
“Hostages in the Gym,” dated February 28, which stated that
plaintiff badgered and humiliated players and that his conduct
was excessively abusive and constituted bullying. On March
8 and again on March 10, Greg Deatherage published the
“Hostages in the Gym” letter on the Northern Illinois Sports
Beat Web site.


¶ 7 On February 28 and 29, Shomaker sent e-mails to school
board member Carolyn Brechon, stating that plaintiff had
“ruined things for everyone,” and that “many people tell me
that [plaintiff's] half time speeches are so profanity laced that
they want to leave the locker room.”


¶ 8 On March 11, Venier sent an email to Dixon school board
member James Hey, stating similar comments about plaintiff's
bullying and abuse of players. On March 14, Richard Kuecker
sent an email to Matt Trowbridge, a reporter for the Rockford
Register Star, stating that plaintiff's abusive behavior was the
same as bullying; that “we were held hostage for three years”;
and that plaintiff was a bad coach and an embarrassment to
the community.


¶ 9 On March 19, defendants presented a petition to
the Dixon school board, a copy of which was posted on
the savedixonsports.com Web site. The petition stated that
plaintiff abused his position of influence, exhibited a lack
of positive character traits, criticized players in a way
that amounted to abuse and bullying, and made demands
“bordering on slavery.” The petition also stated that no one,
either “in-house” or “out-of-house,” wanted to do business
with plaintiff in his position as athletic director at Dixon
High School; that plaintiff had alienated himself from all
youth athletic feeder programs; and that plaintiff had “worn
out his welcome in far too many circles to continue to do
the complete and successful job you pay him to do.” After
considering the petition, the school board voted on March 19
to retain plaintiff in his positions of athletic director and head
basketball coach.


¶ 10 On March 21, Venier, Richard Kuecker, Hughes, and
Knickrehm appeared on WIXN Radio, AM 1460 (owned by
defendant NRG Media, LLC), at the request of Knickrehm,
general manager of the radio station, to discuss their
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dissatisfaction with the school board's decision. During the
broadcast, defendants stated that plaintiff was performing
adversely in his job as athletic director, that he was an
embarrassment to the community, that no one wanted to do
business with him, and that business owners were finding it
harder to support the sports program at Dixon High School.
The broadcast was posted on the savedixonsports.com Web
site for republication to persons viewing the Web site from
March 24 to April 10, and from April 22 to April 26. Also
posted to the Web site was a “public service announcement,”
which was broadcast on WIXN radio. In the announcement,
Venier stated that the school board had “failed miserably”;
Oliver stated that plaintiff had been “getting away with this
for years”; and Mahan–Deatherage stated that the problem
**739  *424  “goes across all athletics” and was an


embarrassing situation.


¶ 11 On March 21, Petersen, a former school board member,
sent a letter to the school board stating that the proposed
code of conduct was a “slap in the face” and that it
should be directed at plaintiff “who continually demonstrates
undesirable behavior and a total lack of respect for anyone.”
He stated further that the funding from corporate and business
entities to support extracurricular programs was in jeopardy
and may evaporate.


¶ 12 On several occasions in March and April 2008,
Deatherage published comments about plaintiff on the
Northern Illinois Sports Beat Web site and on the
saukvalleynews.com Web site, including calling plaintiff a
“psycho nut who talks in circles and is only coaching for his
glory.” Deatherage also commented that plaintiff, in his role
as athletic director, was spending the sports money on the
varsity basketball program to the detriment of other sports
programs at Dixon High School.


¶ 13 On March 26, 2008, Ardis Kuecker posted a letter to
the editor on the saukvalleynews.com Web site, questioning
whether the new athletic code of conduct would force plaintiff
“to stop his utilization of verbal abuse, emotional abuse,
bullying and belittling—all aimed toward his players, as well
as power conflicts with his fellow coaches.”


¶ 14 On April 10, the members of the Save Dixon Sports
Committee sent a letter to Doug Lee, president of the Dixon
school board. The letter stated that for nine years, plaintiff
“tore down his players to the point of humiliation”; that the
situation was akin to a “classic abuse situation” in which the
abuser “tells them he loves them”; that parents and players


felt they could not speak up for fear of retaliation by the
coach against the players; and that plaintiff was the “exact
opposite” of what an athletic director should be. On the same
day, defendants posted on their Web site an open letter to
the school board containing the same or similar statements
about plaintiff. Also on April 10, Shomaker sent a letter to
school board member Carolyn Brechon, stating that plaintiff
had threatened his son, Eric.


¶ 15 On April 12, Hughes sent a letter to all members of
the Dixon school board, in which he stated that plaintiff's
bullying, berating, and degrading of his players, threats
against them, and his “slave/dog treatment of [assistant
basketball coach] John Empen” should not be tolerated, and
that “evil succeeds when good people do nothing.”


¶ 16 On April 16, an article was published in the Rockford
Register Star, in which several defendants made comments
about plaintiff. Richard Kuecker stated that plaintiff “tore
down” players, told them “they're no good,” belittled them,
“got in their face,” and shook his finger at them. Hughes stated
that plaintiff had blackmailed his son, Scott, by threatening to
give a bad scouting report to a college if Scott did not stop
criticizing plaintiff to outsiders.


¶ 17 On April 23, the Dixon school board voted to remove
plaintiff from his position as basketball coach but retained him
as the school's athletic director.


¶ 18 On April 24, an article was published in the Dixon
Gazette and on saukvalleynews.com in which Mahan–
Deatherage made the following statement: “Why does there
have to be an instance of where someone is shoved and
pushed? Why can't all these instances of abuse over 10 years
* * * isn't that enough to fire him?”


¶ 19 In May or June 2008, Shomaker met with three officers of
the Junior Dukes Football Program and told them that plaintiff
had treated student athletes **740  *425  badly and used
foul or profane language toward students.


¶ 20 Counts I through XII alleged defamation per se
against all defendants except Petersen. Plaintiff alleged
that defendants' false and defamatory statements imputed
an inability to perform and/or a want of integrity in the
discharge of his duties as basketball coach and athletic
director; prejudiced his ability to perform his job duties;
falsely imputed that plaintiff had engaged in criminal activity;
and caused presumed damages to his reputation. Counts XIII
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through XXII, as well as count XVI, alleged false light
invasion of privacy against all defendants except Petersen
and Ardis Kuecker. These counts alleged that defendants'
derogatory and false statements placed him in a false light
before the public and were made with actual malice or with
reckless disregard of the truth or falsity of the statements.
Count XXIII alleged civil conspiracy to interfere with
prospective business advantage against all defendants except
Petersen, based on the fact that plaintiff had a reasonable
expectancy to enter into a valid business relationship with the
Dixon School District to continue his employment as head
boys basketball coach through the 2010–2011 school year.
Finally, counts XXIV and XXV alleged that Petersen's actions
as an individual constituted slander per se and intentional
interference with prospective business advantage.


¶ 21 Following the filing of plaintiff's second amended
complaint, defendants filed separate motions to dismiss
pursuant to section 2–615 of the Code of Civil Procedure (735
ILCS 5/2–615 (West 2008)). Defendants contended, among
other things, that the second amended complaint constituted
a SLAPP specifically prohibited by the Act. The Act applies
to “any motion to dispose of a claim in a judicial proceeding
on the grounds that the claim is based on, relates to, or is in
response to any act or acts of the moving party in furtherance
of the moving party's rights of petition, speech, association,
or to otherwise participate in government.” 735 ILCS 110/15
(West 2008). The Act immunizes from liability “[a]cts in
furtherance of the constitutional rights to petition, speech,
association, and participation in government * * *, regardless
of intent or purpose, except when not genuinely aimed at
procuring favorable government action, result, or outcome.”
735 ILCS 110/15 (West 2008).


¶ 22 In response to the dismissal motions, plaintiff filed a
responsive pleading arguing that defendants' actions were not
“in furtherance of the constitutional rights to petition,” and,
even if they were, that such actions were “not genuinely
aimed at procuring favorable government action, result or
outcome.” On the date of the hearing on the motions to
dismiss, plaintiff filed an additional written response. He
argued that the Act is unconstitutional as applied to him as
well as to all public employees in the state. Plaintiff based
his constitutional arguments on article I, section 12, of the
Illinois Constitution (Ill. Const.1970, art. I, § 12), which
guarantees a right to a legal remedy for all injuries or wrongs
received to a person's privacy or reputation, and article I,
section 6 (Ill. Const.1970, art. I, § 6), which grants individuals
the right to be free from invasions of privacy. The circuit


court delayed the hearing to allow defendants to respond to
plaintiff's constitutional arguments.


¶ 23 Following the hearing, the circuit court issued a
memorandum opinion and order dismissing plaintiff's second
amended complaint in its entirety, finding defendants immune
from all claims pursuant to the Act. The court did not reach the
remaining grounds raised in defendants' motions to dismiss.


*426  **741  ¶ 24 Prior to the circuit court's decision,
plaintiff filed a motion for leave to file his third amended
complaint, which added additional allegations in count X and
an additional count XXVI for false light invasion of privacy
against Shomaker. The circuit court allowed leave to file the
third amended complaint only as to counts X and XXVI,
finding that the remaining counts were identical to those
alleged in the second amended complaint. The circuit court
subsequently dismissed counts X and XXVI of plaintiff's third
amended complaint on the grounds that the Act barred the
claims alleged in those counts.


¶ 25 In response to defendants' collective motion for attorney
fees, the circuit court awarded fees to defendants pursuant
to section 25 of the Act (735 ILCS 110/25 (West 2008)), in
the total amount of $54,500.78, divided into four separate
amounts for the various attorneys. The court limited the award
only to those fees which could be specifically verified as
connected to work done on the motion under the Act.


¶ 26 Plaintiff appealed the dismissal of his complaints.
Defendants, with the exception of Venier, filed cross-appeals
seeking expansion of the attorney fee awards to include those
fees associated with the entire defense.


¶ 27 The appellate court affirmed. 405 Ill.App.3d 835, 347
Ill.Dec. 341, 942 N.E.2d 544. The court held that the Act
“alters existing defamation law by providing a new, qualified
privilege for any defamatory statements communicated in
furtherance of one's right to petition, speak, assemble, or
otherwise participate in government * * * even with actual
malice.” Id. at 851, 855, 347 Ill.Dec. 341, 942 N.E.2d 544.
The court acknowledged that, under its construction, “the
Act is broad, changing the landscape of defamation law”;
however, the court held that it is the duty of the legislature,
not the courts, to rewrite the statute. Id. at 855, 347 Ill.Dec.
341, 942 N.E.2d 544.


¶ 28 As applied to the facts, the court found that
dismissal of plaintiff's claims was proper. The court found
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that defendants' acts were “genuinely aimed at procuring
favorable government action, result, or outcome” because
reasonable persons could expect the school board to change
its initial decision to retain plaintiff after defendants'
campaign placed public pressure on the board. Id. at 862–63,
347 Ill.Dec. 341, 942 N.E.2d 544. The school board decision
was a “government process” under the plain language of the
Act. Thus, defendants were acting in furtherance of their
rights to participate in government with the goal to obtain
favorable government action. Id. at 864, 347 Ill.Dec. 341, 942
N.E.2d 544. The court further held it was “undisputed that
plaintiff's lawsuit was based on or in response to defendants'
‘acts in furtherance.’ ” Id.


¶ 29 The court next rejected plaintiff's constitutional
arguments. With regard to the right to a remedy under
article I, section 12, of the Illinois Constitution of 1970 (Ill.
Const.1970, art. I, § 12), the court held that the right to
remedy clause is an expression of philosophy rather than a
mandate for a specific remedy. Id. at 851, 347 Ill.Dec. 341,
942 N.E.2d 544. In the context of the Act, the court held,
the legislature properly exercised its inherent power to repeal
or change the common law by granting a qualified privilege
for speech made in the exercise of the right to participate in
government. Id. at 852, 347 Ill.Dec. 341, 942 N.E.2d 544.
The court found plaintiff's equal protection argument to be
equally unavailing. The court disagreed with the plaintiff that
the Act places public employees in a special category because
the Act applies, on its face, to any moving party whose alleged
acts were in **742  *427  furtherance of the moving party's
rights to petition, speak, assemble, or otherwise participate
in government. Id. Finally, the court affirmed the award
of attorney fees by the circuit court, limited to those fees
associated with the motion to dismiss on grounds based on the
Act. Id. at 869, 347 Ill.Dec. 341, 942 N.E.2d 544.


¶ 30 This court allowed plaintiff's petition for leave to
appeal. Ill. S.Ct. R. 315 (eff. Feb. 26, 2010). We granted
leave to the State to intervene in the cause as an intervenor-
appellee, and we allowed the American Civil Liberties
Union of Illinois, the Illinois Press Association, the Illinois
Broadcasters Association, and the Public Participation Project
to submit an amicus curiae brief in support of defendants.


¶ 31 ANALYSIS


¶ 32 I. Citizen Participation Act


¶ 33 In August 2007, Illinois joined more than 20 other states1


in enacting anti-SLAPP legislation, in the form of the Citizen
Participation Act (735 ILCS 110/1 et seq. (West 2008)).
The term “SLAPP” was coined by two professors at the
University of Denver, George W. Pring and Penelope Canan,
who conducted the seminal study on this type of lawsuit.
George W. Pring & Penelope Canan, “Strategic Lawsuits
Against Public Participation ” (“SLAPPs ”): An Introduction
for Bench, Bar and Bystanders, 12 Bridgeport L.Rev. 937
(1992). “SLAPPs, or ‘Strategic Lawsuits Against Public
Participation,’ are lawsuits aimed at preventing citizens
from exercising their political rights or punishing those
who have done so.” Wright Development Group, LLC v.
Walsh, 238 Ill.2d 620, 630, 345 Ill.Dec. 546, 939 N.E.2d
389 (2010) (citing generally Penelope Canan & George W.
Pring, Strategic Lawsuits Against Public Participation, 35
Soc. Probs. 506 (1988)). “SLAPPs use the threat of money
damages or the prospect of the cost of defending against
the suits to silence citizen participation.” Walsh, 238 Ill.2d
at 630, 345 Ill.Dec. 546, 939 N.E.2d 389 (citing 735 ILCS
110/5 (West 2008)). The paradigm SLAPP suit is “one filed
by developers, unhappy with public protest over a proposed
development, filed against leading critics in order to silence
criticism of the proposed development.” Westfield Partners,
Ltd. v. Hogan, 740 F.Supp. 523, 525 (N.D.Ill.1990). A SLAPP
is “based upon nothing more than defendants' exercise of their
right, under the first amendment, to petition the government
for a redress of grievances.” Hogan, 740 F.Supp. at 525.


¶ 34 SLAPPs are, by definition, meritless. John C. Barker,
Common–Law and Statutory Solutions to the Problem of
SLAPPs, 26 Loy. L.A. L.Rev. 395, 396 (1993). Plaintiffs
in SLAPP suits do not intend to win but rather to chill
a defendant's speech or protest activity and discourage
opposition by others through delay, expense, and distraction.
Id. at 403–05. “In fact, defendants win eighty to ninety percent
of all SLAPP suits litigated on the merits.” Id. at 406. While
the case is being litigated in the courts, however, defendants
are forced to expend funds on litigation costs and attorney
fees and may be discouraged from continuing their protest
activities. Id. at 404–06.


¶ 35 “The idea is that the SLAPP plaintiff's goals are
achieved through the ancillary effects of the lawsuit itself
on the defendant, not through an adjudication on the merits.
Therefore, the plaintiff's choice of what cause of action to
plead matters little.” Mark J. Sobczak, Comment, SLAPPed
in Illinois: The **743  *428  Scope and Applicability of the
Illinois Citizen Participation Act, 28 N. Ill. U.L.Rev. 559,
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561 (2008). SLAPPs “ masquerade as ordinary lawsuits” and
may include myriad causes of action, including defamation,
interference with contractual rights or prospective economic
advantage, and malicious prosecution. Kathryn W. Tate,
California's Anti–SLAPP Legislation: A Summary of and
Commentary on Its Operation and Scope, 33 Loy. L.A.
L.Rev. 801, 804–05 (2000). Because winning is not a
SLAPP plaintiff's primary motivation, the existing safeguards
to prevent meritless claims from prevailing were seen as
inadequate, prompting many states to enact anti-SLAPP
legislation. Id. at 805. These statutory schemes commonly
provide for expedited judicial review, summary dismissal,
and recovery of attorney fees for the party who has been
“SLAPPed.” Id.


¶ 36 These characteristics of SLAPPs are reflected in the
language of the Act, particularly section 5, which sets forth
the public policy considerations underlying the legislation:


“§ 5. Public Policy. Pursuant to the fundamental philosophy
of the American constitutional form of government, it is
declared to be the public policy of the State of Illinois
that the constitutional rights of citizens and organizations
to be involved and participate freely in the process of
government must be encouraged and safeguarded with
great diligence. The information, reports, opinions, claims,
arguments, and other expressions provided by citizens
are vital to effective law enforcement, the operation of
government, the making of public policy and decisions,
and the continuation of representative democracy. The
laws, courts, and other agencies of this State must provide
the utmost protection for the free exercise of these
rights of petition, speech, association, and government
participation.


Civil actions for money damages have been filed against
citizens and organizations of this State as a result of their
valid exercise of their constitutional rights to petition,
speak freely, associate freely, and otherwise participate
in and communicate with government. There has been a
disturbing increase in lawsuits termed ‘Strategic Lawsuits
Against Public Participation’ in government or ‘SLAPPs'
as they are popularly called.


The threat of SLAPPs significantly chills and diminishes
citizen participation in government, voluntary public
service, and the exercise of these important constitutional
rights. This abuse of the judicial process can and has been
used as a means of intimidating, harassing, or punishing


citizens and organizations for involving themselves in
public affairs.


It is in the public interest and it is the purpose of this Act
to strike a balance between the rights of persons to file
lawsuits for injury and the constitutional rights of persons
to petition, speak freely, associate freely, and otherwise
participate in government; to protect and encourage
public participation in government to the maximum extent
permitted by law; to establish an efficient process for
identification and adjudication of SLAPPs; and to provide
for attorney's fees and costs to prevailing movants.” 735
ILCS 110/5 (West 2008).


¶ 37 Section 15 of the Act describes the type of motion to
which the Act applies:


“This Act applies to any motion to dispose of a claim
in a judicial proceeding on the grounds that the claim is
based on, relates to, or is in response to any act or acts
of the moving party in furtherance of the moving party's
rights **744  *429  of petition, speech, association, or to
otherwise participate in government.


Acts in furtherance of the constitutional rights to petition,
speech, association, and participation in government are
immune from liability, regardless of intent or purpose,
except when not genuinely aimed at procuring favorable
government action, result, or outcome.” 735 ILCS 110/15
(West 2008).


¶ 38 A “claim” under the Act includes “any lawsuit, cause
of action, claim, cross-claim, counterclaim, or other judicial
pleading or filing alleging injury.” 735 ILCS 110/10 (West
2008). “Government” is defined as “a branch, department,
agency, instrumentality, official, employee, agent, or other
person acting under color of law of the United States, a state,
a subdivision of a state, or another public authority including
the electorate.” Id.


¶ 39 When a motion to dismiss is filed pursuant to the Act, “a
hearing and decision on the motion must occur within 90 days
after notice of the motion is given to the respondent.” 735
ILCS 110/20(a) (West 2008). Discovery is suspended pending
a decision on the motion. 735 ILCS 110/20(b) (West 2008).
However, “discovery may be taken, upon leave of court for
good cause shown, on the issue of whether the movants [sic
] acts are not immunized from, or are not in furtherance of
acts immunized from, liability by this Act.” Id. “The court
shall grant the motion and dismiss the judicial claim unless the
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court finds that the responding party has produced clear and
convincing evidence that the acts of the moving party are not
immunized from, or are not in furtherance of acts immunized
from, liability by this Act.” 735 ILCS 110/20(c) (West 2008).


¶ 40 Section 25 provides that the court “shall award a
moving party who prevails in a motion under this Act
reasonable attorney's fees and costs incurred in connection
with the motion.” 735 ILCS 110/25 (West 2008). Section
30(b) provides that the Act “shall be construed liberally to
effectuate its purposes and intent fully.” 735 ILCS 110/30(b)
(West 2008).


 ¶ 41 In construing the statute, we bear in mind the familiar
principles of statutory construction. Our primary objective is
to ascertain and give effect to the intent of the legislature.
Solon v. Midwest Medical Records Ass'n, 236 Ill.2d 433, 440,
338 Ill.Dec. 907, 925 N.E.2d 1113 (2010). The most reliable
indicator of the legislative intent is the language of the statute,
which should be given its plain and ordinary meaning. Id.
All provisions of a statute should be viewed as a whole.
Accordingly, words and phrases should be interpreted in light
of other relevant provisions of the statute and should not be
construed in isolation. DeLuna v. Burciaga, 223 Ill.2d 49, 60,
306 Ill.Dec. 136, 857 N.E.2d 229 (2006). We also presume,
in interpreting the meaning of the statutory language, that
the legislature did not intend absurdity, inconvenience, or
injustice. Id. Our review of an issue of statutory interpretation
is de novo. Lee v. John Deere Insurance Co., 208 Ill.2d 38,
43, 280 Ill.Dec. 523, 802 N.E.2d 774 (2003).


¶ 42 Plaintiff argues that the Act is intended to apply only to
actions based solely on the defendants' petitioning activities
and does not immunize defamation or other intentional torts.
In other words, if the plaintiff's intent in bringing suit is to
recover damages for alleged defamation and not to stifle or
chill defendants' rights of petition, speech, association, or
participation in government, it is not a SLAPP and does not
fall under the purview of the Act. We agree. Looking at the
statute in its entirety, it is clear that the legislation is aimed at
discouraging and eliminating meritless, retaliatory SLAPPs,
as they traditionally have been defined.


*430  **745   ¶ 43 In deciding whether a lawsuit should be
dismissed pursuant to the Act, a court must first determine
whether the suit is the type of suit the Act was intended to
address. Under section 15, a claim is subject to dismissal
where it is “based on, relates to, or is in response to
any act or acts of the moving party in furtherance of the


moving party's rights of petition, speech, association, or
to otherwise participate in government.” 735 ILCS 110/15
(West 2008). This description of a claim subject to the Act
must not be construed in isolation but in the context of the
purposes described in the public policy section. One of the
Act's stated purposes is to “ establish an efficient process
for identification and adjudication of SLAPPs.” 735 ILCS
110/5 (West 2008). In the service of that goal, the Act
describes a SLAPP suit as one which “chills and diminishes
citizen participation in government, voluntary public service,
and the exercise of these important constitutional rights.”
Id. The Act further identifies a SLAPP as an “abuse of
the judicial process” which “can and has been used as a
means of intimidating, harassing, or punishing citizens and
organizations for involving themselves in public affairs.” Id.


¶ 44 The description of a SLAPP in section 5 mirrors the
traditional definition of a SLAPP as a meritless lawsuit
intended to chill participation in government through delay,
expense, and distraction. Indeed, this court has recognized
that the “purpose of the Act is to give relief, including
monetary relief, to citizens who have been victimized
by meritless, retaliatory SLAPP lawsuits because of their
‘act or acts' made ‘in furtherance of the constitutional
rights to petition, speech, association, and participation in
government.’ ” (Emphasis added.) Walsh, 238 Ill.2d at 633,
345 Ill.Dec. 546, 939 N.E.2d 389 (quoting 735 ILCS 110/15
(West 2008)).


 ¶ 45 In light of the clear legislative intent expressed in
the statute to subject only meritless, retaliatory SLAPP suits
to dismissal, we construe the phrase “based on, relates to,
or is in response to” in section 15 to mean solely based
on, relating to, or in response to “any act or acts of the
moving party in furtherance of the moving party's rights of
petition, speech, association, or to otherwise participate in
government.” 735 ILCS 110/15 (West 2008). Stated another
way, where a plaintiff files suit genuinely seeking relief
for damages for the alleged defamation or intentionally
tortious acts of defendants, the lawsuit is not solely based
on defendants's rights of petition, speech, association, or
participation in government. In that case, the suit would not
be subject to dismissal under the Act. It is clear from the
express language of the Act that it was not intended to protect
those who commit tortious acts and then seek refuge in the
immunity conferred by the statute.


¶ 46 The Massachusetts Supreme Court reached a similar
conclusion in interpreting that state's anti-SLAPP law. See
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Duracraft Corp. v. Holmes Products Corp., 427 Mass. 156,
691 N.E.2d 935 (1998). The Massachusetts anti-SLAPP
statute provides, in part:


“In any case in which a party asserts that the civil claims,
counterclaims, or cross claims against said party are based
on said party's exercise of its right to petition under the
constitution of the United States or of the commonwealth,
said party may bring a special motion to dismiss. The court
shall advance any such special motion so that it may be
heard and determined as expeditiously as possible. The
court shall grant such special motion, unless the party
against whom such special motion is made shows that:
(1) the moving party's exercise of its right to petition was
devoid of any **746  *431  reasonable factual support or
any arguable basis in law and (2) the moving party's acts
caused actual injury to the responding party. In making its
determination, the court shall consider the pleadings and
supporting and opposing affidavits stating the facts upon
which the liability or defense is based.” (Emphasis added.)
Mass. Gen. Laws ch. 231, § 59H (1994).


¶ 47 The court held that, “[d]espite the apparent purpose of
the anti-SLAPP statute to dispose expeditiously of meritless
lawsuits that may chill petitioning activity, the statutory
language fails to track and implement such an objective.”
Duracraft Corp., 691 N.E.2d at 943. Accordingly, the court
adopted a construction of “ ‘based on’ that would exclude
motions brought against meritorious claims with a substantial
basis other than or in addition to the petitioning activities
implicated.” Id. The court held that “[t]he special movant
who ‘asserts' protection for its petitioning activities would
have to make a threshold showing through the pleadings
and affidavits that the claims against it are ‘based on’ the
petitioning activities alone and have no substantial basis other
than or in addition to the petitioning activities.” Id. Imposing
this requirement on special movants under the statute would,
according to the court, “serve to distinguish meritless from
meritorious claims, as was intended by the Legislature.” Id.


¶ 48 Our construction of the phrase “based on, relates
to, or is in response to,” in section 15 similarly allows a
court to identify meritless SLAPP suits subject to the Act.
This interpretation also serves to ameliorate the “particular
danger inherent in anti-SLAPP statutes * * * that when
constructed or construed too broadly in protecting the rights
of defendants, they may impose a counteractive chilling effect
on prospective plaintiffs' own rights to seek redress from the
courts for injuries suffered.” Mark J. Sobczak, Comment,
SLAPPed in Illinois: The Scope and Applicability of the


Illinois Citizen Participation Act, 28 N. Ill. U.L.Rev. 559, 575
(2008).


¶ 49 Furthermore, construing the Act to apply only to
meritless SLAPPs accords with another express goal in
section 5: “to strike a balance between the rights of persons to
file lawsuits for injury and the constitutional rights of persons
to petition, speak freely, associate freely, and otherwise
participate in government.” 735 ILCS 110/5 (West 2008).
The Act's intent to “strike a balance” recognizes that a
solution to the problem of SLAPPs must not compromise
either the defendants' constitutional rights of free speech
and petition, or plaintiff's constitutional right of access to
the courts to seek a remedy for damage to reputation. See
John C. Barker, Common–Law and Statutory Solutions to the
Problem of SLAPPs, 26 Loy. L.A. L.Rev. 395, 397–98 (1993)
( “Plaintiffs must be able to bring suits with reasonable merit
and defendants must be protected from entirely frivolous
intimidation suits designed to chill legitimate participation in
public affairs.”).


 ¶ 50 We believe that, had the legislature intended to
radically alter the common law by imposing a qualified
privilege on defamation within the process of petitioning the
government, it would have explicitly stated its intent to do
so. See In re D.F., 208 Ill.2d 223, 235, 280 Ill.Dec. 549,
802 N.E.2d 800 (2003). The legislative history of the Act
further supports our conclusion that the legislature intended to
target only meritless, retaliatory SLAPPs and did not intend to
establish a new absolute or qualified privilege for defamation.
The sponsor of the bill in the Senate, Senator Cullerton,
stated that the bill was intended to “address the concern
that certain **747  *432  lawsuits that could be filed that
significantly would chill and diminish citizen participation
in government or voluntary public service or the exercise
of those constitutional rights.” 95th Ill. Gen. Assem., Senate
Proceedings, April 20, 2007, at 15 (statements of Senator
Cullerton). Senator Cullerton then gave an example of the
type of suit targeted by the bill:


“[L]et's say a community organization makes
recommendations to a local alderman concerning zoning
changes. They just give advice, then the party that might
not agree with that decision, the vote of the alderman, they-
that person, that landowner would file a lawsuit, not just
against the municipality, but also against the community
organization that gave the advice. Even though all they
were doing was giving advice to their elected officials. So,
that's what the purpose of the bill is.” 95th Ill. Gen. Assem.,
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Senate Proceedings, April 20, 2007, at 15–16 (statements
of Senator Cullerton).


The House sponsor, Representative Franks, also described a
scenario as an example of a SLAPP:


“I can tell you in my county, it'd be in the Village of
Richmond, there was [sic ] two (2) gentlemen running for
trustees who were ... who won but they were sued by a
developer, threatened with bankruptcy, not being able to
pay their legal fees, even though the ... the developer's
lawsuit was thrown out on three (3) separate occasions and
that would stop the type of abuse.” 95th Ill. Gen. Assem.,
House Proceedings, May 31, 2007, at 58 (statements of
Representative Franks).


 ¶ 51 The legislators' statements further support our
interpretation that the Act was aimed solely at traditional,
meritless SLAPPs. There was no discussion in the legislative
debates about establishing a new privilege for defamation.
We recognize that the legislature has the inherent power to
repeal or change the common law and may do away with
all or part of it. See, e.g., Michigan Avenue National Bank
v. County of Cook, 191 Ill.2d 493, 519–20, 247 Ill.Dec. 473,
732 N.E.2d 528 (2000) (“passage of the Tort Immunity Act
constituted an exercise of the General Assembly of its broad
power to determine whether a statute that restricts or alters
an existing remedy is reasonably necessary to promote the
general welfare”). We simply do not believe that, in enacting
the anti-SLAPP statute, the legislature intended to abolish
an individual's right to seek redress for defamation or other
intentional torts, whenever the tortious acts are in furtherance
of the tortfeasor's rights of petition, speech, association, or
participation in government. Dismissal of a lawsuit pursuant
to the Act is a drastic and extraordinary remedy. Not only is a
suit subject to cursory dismissal within 90 days of the motion
being filed, but the plaintiff is prohibited from conducting
discovery, except through leave of court, and is required to
pay defendant's attorney fees incurred in connection with
the motion. In light of the severe penalties imposed on a
plaintiff under the Act, we will not read into the statute an
intent to establish a new, qualified privilege absent an explicit
statement of such intent.


¶ 52 Several of the defendants concede that the Act
applies only to meritless lawsuits, but they argue that
the so-called “sham exception” set forth in the second
clause of section 15 is sufficient to separate SLAPPs
from meritorious suits. This exception states that “[a]cts in
furtherance of the constitutional rights to petition, speech,
association, and participation in government are immune


from liability, regardless of intent or purpose, except when
not genuinely aimed at procuring favorable **748  *433
government action, result, or outcome.” (Emphasis added.)
735 ILCS 110/15 (West 2008). Defendants argue that,
where petitioning activities are genuinely aimed at procuring
a favorable governmental result, a plaintiff's lawsuit for
alleged defamation occurring in the course of petitioning
is, by definition, without merit. Defendants' argument is
unpersuasive.


 ¶ 53 The sham exception tests the genuineness of the
defendants' acts; it says nothing about the merits of the
plaintiff's lawsuit. It is entirely possible that defendants could
spread malicious lies about an individual while in the course
of genuinely petitioning the government for a favorable
result. For instance, in the case at bar, plaintiff alleges that
defendants defamed him by making statements that plaintiff
abused children, did not get along with colleagues, and
performed poorly at his job. Assuming these statements
constitute actionable defamation, it does not follow that
defendants were not genuinely attempting to achieve a
favorable governmental result by pressuring the school


board into firing the plaintiff.2 If a plaintiff's complaint
genuinely seeks redress for damages from defamation or other
intentional torts and, thus, does not constitute a SLAPP, it
is irrelevant whether the defendants' actions were “genuinely
aimed at procuring favorable government action, result, or
outcome.” Thus, plaintiff's suit would not be subject to
dismissal under the Act.


 ¶ 54 Turning to the merits in the case at bar, at issue is whether
plaintiff's complaint should have been dismissed pursuant to
the Act. At the outset, we note that all of the motions to
dismiss in this case were filed under section 2–615 of the
Code of Civil Procedure (735 ILCS 5/2–615 (West 2008)).
A section 2–615 motion to dismiss challenges only the legal
sufficiency of a complaint and alleges only defects on the
face of the complaint. Board of Directors of Bloomfield Club
Recreation Ass'n v. The Hoffman Group, Inc., 186 Ill.2d 419,
423, 238 Ill.Dec. 608, 712 N.E.2d 330 (1999). A motion to
dismiss based on the immunity conferred by the Act, however,
is more appropriately raised in a section 2–619(a)(9) motion,
which allows for dismissal when the claim asserted against
the defendant is “barred by other affirmative matter avoiding
the legal effect of or defeating the claim” (735 ILCS 5/2–
619(a)(9) (West 2008)). Wright Development Group, LLC v.
Walsh, 238 Ill.2d 620, 641, 345 Ill.Dec. 546, 939 N.E.2d 389
(2010) (Freeman, J., specially concurring, joined by Thomas
and Burke, JJ.). Immunity from tort liability pursuant to
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statute is an affirmative matter properly raised in a section
2–619 motion to dismiss. See, e.g., Van Meter v. Darien
Park District, 207 Ill.2d 359, 367, 278 Ill.Dec. 555, 799
N.E.2d 273 (2003) (construing section 2–201 of the Local
Governmental and Governmental Employees Tort Immunity
Act (745 ILCS 10/2–201 (West 1994))). Since plaintiff has not
been prejudiced by the motions to dismiss having been filed
under section 2–615, we will treat the parts of the motions
asserting immunity under the Act as if they had been filed
under section 2–619(a)(9). See Wallace v. Smyth, 203 Ill.2d
441, 447, 272 Ill.Dec. 146, 786 N.E.2d 980 (2002); Gouge v.
Central Illinois Public Service Co., 144 Ill.2d 535, 541–42,
163 Ill.Dec. 842, 582 N.E.2d 108 (1991).


 ¶ 55 A motion to dismiss under section 2–619(a) admits the
legal sufficiency of the plaintiff's claim but asserts certain
defects or defenses outside the pleadings **749  *434
which defeat the claim. Wallace, 203 Ill.2d at 447, 272 Ill.Dec.
146, 786 N.E.2d 980. When ruling on the motion, the court
should construe the pleadings and supporting documents in
the light most favorable to the nonmoving party. Czarobski v.
Lata, 227 Ill.2d 364, 369, 317 Ill.Dec. 656, 882 N.E.2d 536
(2008). The court must accept as true all well-pleaded facts
in plaintiff's complaint and all inferences that may reasonably
be drawn in plaintiff's favor. Morr–Fitz, Inc. v. Blagojevich,
231 Ill.2d 474, 488, 327 Ill.Dec. 45, 901 N.E.2d 373 (2008).
The question on appeal is “whether the existence of a genuine
issue of material fact should have precluded the dismissal or,
absent such an issue of fact, whether dismissal is proper as a
matter of law.” Kedzie & 103rd Currency Exchange, Inc. v.
Hodge, 156 Ill.2d 112, 116–17, 189 Ill.Dec. 31, 619 N.E.2d
732 (1993). Our review is de novo. Id.


 ¶ 56 The procedure set forth in the Act provides the proper
framework for our analysis. Section 15 requires the moving
party to demonstrate that the plaintiff's complaint is “based
on, relates to, or is in response to any act or acts of the
moving party in furtherance of the moving party's rights of
petition, speech, association, or to otherwise participate in
government.” 735 ILCS 110/15 (West 2008); Walsh, 238
Ill.2d at 635, 345 Ill.Dec. 546, 939 N.E.2d 389. If the moving
party has met his or her burden of proof, the burden then shifts
to the responding party to produce “clear and convincing
evidence that the acts of the moving party are not immunized
from, or are not in furtherance of acts immunized from,
liability” under the Act. 735 ILCS 110/20(c) (West 2008);
Walsh, 238 Ill.2d at 636–37, 345 Ill.Dec. 546, 939 N.E.2d
389. Thus, defendants had the initial burden of proving that
plaintiff's lawsuit was solely “based on, relate[d] to, or in


response to” their acts in furtherance of their rights of petition,
speech or association, or to participate in government. Only
if defendants have met their burden does the plaintiff have to
provide clear and convincing evidence that defendants' acts
are not immunized from liability under the Act.


 ¶ 57 We conclude, based on the parties' pleadings, that
plaintiff's lawsuit was not solely based on, related to, or in
response to the acts of defendants in furtherance of the rights
of petition and speech. Plaintiff's suit does not resemble in
any way a strategic lawsuit intended to chill participation in
government or to stifle political expression. It is apparent
that the true goal of plaintiff's claims is not to interfere with
and burden defendants' free speech and petition rights, but to
seek damages for the personal harm to his reputation from
defendants' alleged defamatory and tortious acts. Defendants
have not met their burden of showing that plaintiff's suit was
based solely on their petitioning activities.


¶ 58 We emphasize that we express no opinion on the actual
merits of plaintiff's causes of action. We simply hold that
plaintiff's lawsuit is not a SLAPP within the meaning of the
Act and, thus, is not subject to dismissal on that basis. Upon
remand, the circuit court should consider any remaining bases
for dismissal raised by defendants, including that defendants'
statements constitute protected opinion, that the statements
are protected under the fair reporting privilege, and that
plaintiff's complaint failed to adequately plead the required
elements, including actual malice.


¶ 59 II. Constitutional Issues


 ¶ 60 Plaintiff further contends that the Act as a whole is
unconstitutional under various provisions of the United States
and Illinois Constitutions. See Ill. Const.1970, art. I, § 12
(right to remedy **750  *435  and justice); Ill. Const.1970,
art. I, § 4 (freedom of speech); Ill. Const.1970, art. I, § 5
(right to apply for redress of grievances); Ill. Const.1970,
art. I, § 6 (right to be secure against unreasonable invasions
of privacy); Ill. Const.1970, art. I, § 2 (due process and
equal protection); U.S. Const., amend. XIV (due process and
equal protection). All of plaintiff's arguments alleging that
the Act is unconstitutional are based on the assumption that
the Act establishes a privilege for defendants who engage in
defamatory acts in the process of petitioning the government.
Because we hold that the legislature did not intend to establish
such a privilege, we do not find the statute unconstitutional
under any of the grounds raised by plaintiff.
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¶ 61 III. Attorney Fees


¶ 62 Defendants, with the exception of Venier, appeal that
part of the appellate court's judgment affirming the circuit
court's award of attorney fees. This claim was raised in a
cross-appeal to the appellate court. Jurisdiction in this court
is pursuant to Supreme Court Rule 318(a) ( Ill.S.Ct. R. 318(a)
(eff. Jan. 1, 1967)). Poindexter v. State ex rel. Department
of Human Services, 229 Ill.2d 194, 205 n. 4, 321 Ill.Dec.
688, 890 N.E.2d 410 (2008) (allowance of one party's petition
for leave to appeal brings before this court the other party's
requests for cross-relief).


 ¶ 63 Because we are reversing the appellate court's judgment
affirming the dismissal of plaintiff's complaints under the Act,
our resolution of the attorney fee issue will not affect the
parties to this case. Therefore, the issue is moot. However, we
will address the issue under the public interest exception to the
mootness doctrine because the question is of a public nature
in that any individual or legal entity in the state may be subject
to the Act; the issue is likely to recur in future cases; and a
definitive decision by this court will provide guidance to the
lower courts in deciding which attorney fees are appropriate
under the Act. See Goodman v. Ward, 241 Ill.2d 398, 404–05,
350 Ill.Dec. 300, 948 N.E.2d 580 (2011).


 ¶ 64 Turning to the merits, Illinois follows the “American
rule,” which prohibits prevailing parties from recovering their
attorney fees from the losing party, absent express statutory
or contractual provisions. Morris B. Chapman & Associates,
Ltd. v. Kitzman, 193 Ill.2d 560, 572, 251 Ill.Dec. 141, 739
N.E.2d 1263 (2000). Accordingly, statutes which allow for
such fees must be strictly construed as they are in derogation
of the common law. Carson Pirie Scott & Co. v. State of
Illinois Department of Employment Security, 131 Ill.2d 23,
49, 136 Ill.Dec. 86, 544 N.E.2d 772 (1989). Although the
statute provides that “[t]his Act shall be construed liberally to
effectuate its purposes and intent fully” (735 ILCS 110/30(b)
(West 2008)), this statement of construction applies to the
substantive provisions of the Act and not to the fee-shifting
provision in section 25. This issue involves the interpretation
of a statute and, thus, is subject to de novo review. DeLuna
v. Burciaga, 223 Ill.2d 49, 59, 306 Ill.Dec. 136, 857 N.E.2d
229 (2006).


 ¶ 65 Section 25 of the Act provides: “The court shall award
a moving party who prevails in a motion under this Act


reasonable attorney's fees and costs incurred in connection
with the motion.” 735 ILCS 110/25 (West 2008). In an
apparent misreading of the plain language of the statute,
defendants contend that the phrase “incurred in connection
with the motion” does not mean solely in connection with
the motion filed under the Act. Rather, they interpret the
phrase to mean that prevailing movants are entitled to attorney
fees incurred in connection with the entire **751  *436
defense, including attacking the allegations on the face of the
complaint and raising other defenses and privileges unrelated
to the Act. They base their argument on the statute's definition
of a “motion,” which includes “any motion to dismiss, for
summary judgment, or to strike, or any other judicial pleading
filed to dispose of a judicial claim.” 735 ILCS 110/10 (West
2008). In our view, the language in section 25 is unambiguous
and supports only one interpretation. Attorney fees “incurred
in connection with the motion” include only those fees which
can specifically be delineated as incurred in connection with
the motion to dismiss filed under the Act.


 ¶ 66 Defendants' reliance on Hensley v. Eckerhart, 461 U.S.
424, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983), to support their
position on the fee issue, is misplaced. There, the United
States Supreme Court interpreted 42 U.S.C. § 1988, which
provides that in federal civil rights actions, “ ‘the court, in
its discretion, may allow the prevailing party, other than the
United States, a reasonable attorney's fee as part of the costs.’
” Id. at 426, 103 S.Ct. 1933 (quoting 42 U.S.C. § 1988).
The Court held that, where a plaintiff presents several claims
for relief in the same lawsuit, and only some of the claims
for relief are successful, attorney fees may be allowed for
all claims involving a common core of facts or based on
related legal theories.  Id. at 434–35, 103 S.Ct. 1933. The fee-
shifting statute in the instant case obviously differs from the
statute in Hensley, in that it specifically provides that only
fees “incurred in connection with the motion” filed under the
Act are allowed to a prevailing movant. Therefore, any fees
incurred which are not specifically connected to the motion
to dismiss pursuant to the Act are not allowed.


 ¶ 67 We note further that plaintiff presents an argument in
his reply brief challenging the jurisdiction of the circuit court


to award fees under the statute.3 He argues that the circuit
court lost jurisdiction to dismiss his complaints and to award
attorney fees to defendants when it ruled on the motions
to dismiss more than 90 days after the motions were filed.
See 735 ILCS 110/20(a) (West 2008) (“On the filing of any
motion as described in Section 15, a hearing and decision
on the motion must occur within 90 days after notice of the
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motion is given to the respondent.”). Plaintiff asserts that the
circuit court's failure to comply with the 90–day requirement
caused it to lose jurisdiction of the case. The argument lacks
merit. Nowhere in the Act does it state that the circuit court
loses jurisdiction when it fails to rule on a motion to dismiss
within 90 days of its filing. There is no other support for
plaintiff's conclusion that the circuit court's jurisdiction is
dependent upon compliance with the 90–day time limit in the
Act. Moreover, plaintiff himself was responsible for the delay
in this case by filing a last-minute responsive pleading on the
date of the hearing on the dismissal motions. Accordingly, we
reject plaintiff's jurisdictional challenge to the circuit court's
rulings.


¶ 68 CONCLUSION


¶ 69 For the foregoing reasons, the judgments of the appellate
court and the circuit court are reversed, and the cause is


**752  *437  remanded to the circuit court for further
proceedings consistent with this opinion.


¶ 70 Appellate court judgment reversed;


¶ 71 circuit court judgment reversed;


¶ 72 cause remanded.


Chief Justice KILBRIDE and Justices FREEMAN,
THOMAS, GARMAN, KARMEIER, and THEIS concurred
in the judgment and opinion.


All Citations


2012 IL 111443, 962 N.E.2d 418, 356 Ill.Dec. 733, 40 Media
L. Rep. 1209


Footnotes
1 See Mark J. Sobczak, Comment, SLAPPed in Illinois: The Scope and Applicability of the Illinois Citizen Participation Act,


28 N. Ill. U.L.Rev. 559, 559–60, 576 n. 149 (2008).


2 Plaintiff does not argue in this court that defendants' acts were not “genuinely aimed at procuring favorable government
action, result, or outcome.”


3 Plaintiff first raised the jurisdictional argument in his motion for reconsideration in the trial court but did not raise it in
the appellate court. Nevertheless, a lack of subject matter jurisdiction may be raised at any time, in any court, either
directly or collaterally. Fredman Brothers Furniture Co. v. Department of Revenue, 109 Ill.2d 202, 215, 93 Ill.Dec. 360,
486 N.E.2d 893 (1985).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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 Reconsideration Granted by Eramo v. Rolling Stone LLC, W.D.Va., October


11, 2016


209 F.Supp.3d 862
United States District Court, W.D. Virginia,


Charlottesville Division.


Nicole P. ERAMO, Plaintiff,
v.


ROLLING STONE, LLC, et al., Defendants.


Civil Action No. 3:15-CV-00023
|


Signed September 22, 2016


Synopsis
Background: Associate dean at state university brought state
court action against magazine publisher, alleging defamation
based on statements in article concerning alleged sexual
assault on university student on campus. Following removal,
both parties moved for summary judgment.


Holdings: The District Court, Glen E. Conrad, Chief Judge,
held that:


associate dean was a limited-purpose public figure subject to
actual malice standard for demonstrating defamation;


fact issues existed as to whether reporter acted with actual
malice;


challenged statements asserted factual connotations, as
required to prove defamation;


challenged statements were capable of having defamatory
meaning;


challenged statements were not defamatory per se; and


fact issues precluded summary judgment on republication
claim.


Dean's motion granted in part and denied in part; publisher's
motion granted in part and denied in part.


Attorneys and Law Firms


*866  Andrew Clay Phillips, Elizabeth Marie Locke, Thomas
Arthur Clare, Dustin Andrew Pusch, Clare Locke, LLP,
Alexandria, VA, for Plaintiff.


J. Scott Sexton, Michael John Finney, William David Paxton,
Gentry Locke Rakes & Moore, Roanoke, VA, Alison B.
Schary, Davis Wright Tremaine, LLP, Washington, DC,
Elizabeth Anne McNamara, Samuel M. Bayard, Davis Wright
Tremaine, LLP, New York, NY, for Defendants.


MEMORANDUM OPINION


Glen E. Conrad, Chief United States District Judge


Nicole Eramo filed this defamation action against defendants
Rolling Stone, LLC (“Rolling Stone”), Sabrina Rubin Erdely,
and Wenner Media LLC (“Wenner Media”). The case is
presently before the court on plaintiff's motion for partial
summary judgment and defendants' motion for summary
judgment. For the reasons set *867  forth below, the motions
will be granted in part and denied in part.


Factual Background


A grant of summary judgment is appropriate only when
“the entire record shows a right to judgment with such
clarity as to leave no room for controversy and establishes
affirmatively that the adverse party cannot prevail under any
circumstances.” Phoenix Savings and Loan, Inc. v. The Aetna
Cas. and Surety Co., 381 F.2d 245, 249 (4th Cir.1967). When
faced with cross-motions for summary judgment, the court
considers each motion separately and resolves all factual
disputes and “any competing, rational inferences in the light
most favorable to the party opposing the motion.” Rossignol
v. Voorhaar, 316 F.3d 516, 523 (4th Cir.2003) (quoting
Wightman v. Springfield Terminal Ry. Co., 100 F.3d 228,
230 (1st Cir.1996)). Accordingly, the following facts from the
record are either undisputed or presented in the light most
favorable to the nonmoving party.


Nicole P. Eramo (“Eramo”) is an Associate Dean of Students
at the University of Virginia (“UVA”). Rolling Stone and
Wenner Media are the publishers of Rolling Stone magazine.
Sabrina Rubin Erdely (“Erdely”) worked as a reporter and
Contributing Editor for Rolling Stone.
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On November 19, 2014, defendants published an article
written by Erdely and entitled “A Rape on Campus: A Brutal
Assault and Struggle for Justice at UVA” (the “Article”).
Compl. ¶ 45. The Article contained a graphic depiction of the
alleged gang-rape of a UVA student, referred to as “Jackie,”
at a Phi Kappa Psi fraternity party. According to the Article,
Jackie's mother informed an academic dean that Jackie had a
“bad experience” at a party. Id. ¶ 56. The academic dean then
put Jackie in touch with Eramo.


At the time, Eramo's duties at UVA included performing
intake of sexual assault complaints and providing support to
purported victims. In this position, Eramo also participated
in panel discussions and attended conferences on sexual
assault. She also provided quotations for articles appearing
in the Cavalier Daily, UVA's student-run newspaper, was
interviewed on WUVA regarding UVA's sexual misconduct
policy, and gave brief interviews to local news channels.
Pl.'s Resp. to Defs.' First Set of Interoggs. Nos. 1–3. On
campus, Eramo was seen as “an expert in all issues related
to sexual assault” and the “point person” for reports of
sexual misconduct. 30(b)(6) Dep. of Alan Groves, 82:7-11,
333:16-18.


In her pitch to Rolling Stone, Erdely stated that her article
would “focus on a sexual assault case on one particularly
fraught campus ... following it as it makes its way through
university procedure to its resolution, or lack thereof.”
“Campus Rape” by Erdely, Dkt. 116, Ex. 7. The Article
describes Jackie's interactions with Eramo, including how
Jackie shared information about two other victims of the same
fraternity. Throughout her investigation, Erdely spoke with a
number of students about sexual assault at UVA; her notes
reflect that several students communicated their admiration of
Eramo. Erdely Reporting Notes, RS004381, RS004165, Dkt.
104, Ex. 15. As publication neared, some students expressed
to Erdely concerns that her portrayal of Eramo was inaccurate.
Dep. of Sara Surface 118:18-119:18.


Erdely relied heavily on the narrative Jackie provided in
writing the Article, so much so that she did not obtain the full
names of Jackie's assailants or contact them. Nor did Erdely
interview the individuals who found Jackie the night of her
alleged gang-rape. Similarly, Erdely did not obtain certain
corroborating documents Jackie claimed to have access to and
was unable to confirm with Jackie's mother *868  Jackie's
assertion that her mother had likely destroyed the dress Jackie
wore on the night of the alleged rape. Additionally, Erdely


was not granted an interview with Eramo to ask about the
university's policies. Instead, Eramo's superiors made UVA
President, Teresa Sullivan, available.


After its release, the Article created a “media firestorm” and
was viewed online more than 2.7 million times. Rolling Stone
issued a press release contemporaneously with the Article,
and on November 26, 2014, Erdely appeared on the Brian
Lehrer Show and the Slate DoubleX Gabfest podcast. On
these shows, Erdely discussed the allegations made in the
Article.


The complaint asserts that the Article and subsequent media
appearances destroyed Eramo's reputation as an advocate and
supporter of victims of sexual assault. She was attacked by
individuals on television and the internet, and she received
hundreds of threatening, vicious emails from members
of the public. As a result, Eramo suffered “significant
embarrassment, humiliation, mental suffering and emotional
distress.” Compl. ¶ 207.


Upon further investigation by independent entities, it was
reported that the Article, and key components of Jackie's
story, could not be substantiated. Within two weeks of the
Article's publication, the fraternity where Jackie's alleged
attack took place produced evidence demonstrating that no
social gathering was held on the night in question and that
no member of the fraternity matched the description given by
Jackie for her primary attacker. Id. ¶ 90. Additionally, The
Washington Post ran an article addressing the fact that Erdely
did not contact Jackie's accused assailants.


On December 5, 2014, Rolling Stone issued a statement
(the “Editor's Note”) that acknowledged the discrepancies in
Jackie's account, blamed Jackie for misleading Erdely, and
claimed that its trust in Jackie had been “misplaced.” Id. ¶ 91.
This statement appeared appended to the online Article, and
also by itself on a separate URL. On March 23, 2015, four
months after the Article was published, the Charlottesville
Police Department issued a report regarding its investigation
of Jackie's assault. The report stated that Jackie had told
Eramo a wholly different tale of sexual assault than the story
published in the Article. Ultimately, the police concluded that
there was no substantive basis in fact to conclude that an
incident occurred consistent with the facts in the Article. In
April 2015, after a report by the Columbia Journalism Review
described the Article as a “journalistic failure” and concluded
that defendants “set aside or rationalized as unnecessary
essential practices of reporting,” Rolling Stone “officially
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retracted” and removed the Article from its website. Id.
¶ 14. Eramo granted a limited interview to the Columbia
Journalism Review as part of their investigation for the report.


On May 12, 2015, Eramo filed a six-count defamation action
arising not only from the allegations in the Article but also
from other statements made by the defendants in subsequent
media appearances. On May 29, 2015, defendants removed
the instant action from the Circuit Court for the City of
Charlottesville pursuant to 28 U.S.C. §§ 1332, 1441, and
1446. Following the close of discovery, plaintiff moved
for partial summary judgment and defendants moved for
summary judgment. The court held a hearing on the motions
on August 12, 2016. The motions have been fully briefed and
are now ripe for disposition.


Standard of Review


An award of summary judgment is appropriate “if the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of
law.” *869  Fed. R. Civ. P. 56(a). In determining whether a
genuine dispute of material fact exists, the court must “view
the facts and all justifiable inferences arising therefrom in
the light most favorable to the nonmoving party.” Libertarian
Party of Va. v. Judd, 718 F.3d 308, 313 (4th Cir.2013).
“When faced with cross-motions for summary judgment,
[courts] consider each motion separately on its own merits to
determine whether either of the parties deserves judgment as
a matter of law.” Bacon v. City of Richmond, 475 F.3d 633,
636–37 (4th Cir.2007). “The court must deny both motions
if it finds that there is a genuine dispute of material fact,
but if there is no genuine issue and one or the other party is
entitled to prevail as a matter of law, the court will render
judgment.” Sky Angel U.S., LLC v. Discovery Commc'ns.,
LLC, 95 F.Supp.3d 860, 869 (D.Md.2015) (citations omitted).


Discussion


I. Public Official or Limited-Purpose Public Figure
Both sides have moved for summary judgment on the issue
of whether Eramo was a public official or a limited-purpose
public figure. If Eramo was a public official or limited-
purpose public figure at the time of publication, as part of
her defamation case, she must prove by clear and convincing
evidence that defendants acted with actual malice. New York
Times Co. v. Sullivan, 376 U.S. 254, 279–280, 84 S.Ct. 710,


11 L.Ed.2d 686 (1964); Gertz v. Robert Welch, 418 U.S. 323,
342, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974). The issue of
whether Eramo was a public official or limited-purpose public
figure is a question of law to be resolved by the court. Wells
v. Liddy, 186 F.3d 505, 531 (4th Cir.1999). The court starts
with a presumption that Eramo was a private individual at the
time of publication, subject to defendants' burden of proving
that plaintiff was a public official or limited-purpose public
figure. Foretich v. Capital Cities/ABC, 37 F.3d 1541, 1553
(4th Cir.1994).


A limited-purpose public figure is one who “voluntarily
injects himself or is drawn into a particular public controversy
and thereby becomes a public figure for a limited range of
issues.” Gertz , 418 U.S. at 361, 94 S.Ct. 2997. Importantly,
these individuals are subject to the actual malice standard
for two reasons: (1) because of “their ability to resort to the
‘self-help’ remedy of rebuttal” as these individuals “usually
enjoy significantly greater access [to the media] than private
individuals”; and (2) because they have “voluntarily exposed
themselves to increased risk of injury from defamatory
falsehood.” Foretich, 37 F.3d at 1552. To determine whether a
plaintiff is a private person or a limited-purpose public figure
in relation to a particular public controversy, defendants must
prove the following:


“(1) the plaintiff had access to channels of effective
communication; (2) the plaintiff voluntarily assumed a
role of special prominence in the public controversy; (3)
the plaintiff sought to influence the resolution or outcome
of the controversy; (4) the controversy existed prior to
the publication of the defamatory statement; and (5) the
plaintiff retained public-figure status at the time of the
alleged defamation.”


Fitzgerald v. Penthouse Int'l, Ltd., 691 F.2d 666, 668 (4th
Cir.1982); Foretich, 37 F.3d at 1553 (noting defendant's
burden of proof). The second and third factors are often
combined and are the heart of the inquiry: “whether the
plaintiff had voluntarily assumed a role of special prominence
in a public controversy by attempting to influence the
outcome.” Foretich, 37 F.3d at 1553.


The scope of the controversy thus becomes a threshold
determination. See *870  Hatfill v. The New York Times Co.,
532 F.3d 312, 322 (4th Cir.2008) (stating that the court “first
address[es] the nature of the ‘particular public controversy’
that gave rise to the alleged defamation”). Significantly, it
“would be inappropriate to shrink all controversies to the
specific statements of which a plaintiff complains.” Nat'l
Life Ins. Co. v. Phillips Pub., Inc., 793 F.Supp. 627, 637
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(D.Md.1992). Instead, the court defines the scope through
a fair reading of the Article in its entirety. See Hatfill, 532
F.3d at 323 (“[I]t stands to reason that we should look to the
scope of the message conveyed in ... the articles ... [plaintiff]
is challenging.”).


Here, a fair reading of the Article suggests that the
controversy at issue is UVA's response to allegations of sexual
assault. The record warrants the determination that Eramo
voluntarily assumed a position of “special prominence”
on this issue: she took advantage of her access to local
media, specifically by appearing on WUVA, providing input
to The Cavalier Daily, and speaking to local affiliates of
national news networks. See Carr v. Forbes, 259 F.3d 273,
281 (4th Cir.2001) (finding plaintiff voluntarily assumed
a prominent public presence and attempted to influence
the outcome because he attended public meetings, wrote
editorials for the local press, and was quoted in the local
media). Furthermore, the volume of her media appearances,
and in some instances their depth, supports the conclusion that
Eramo attempted to influence the outcome of the controversy.
In 2013, for instance, Eramo authored an opinion piece
regarding the University's process for handling sexual assault
complaints. See Faltas v. State Newspaper, 928 F.Supp.
637, 645 (D.S.C.1996) (finding that a teacher and Public
Health physician voluntarily assumed a role of special
prominence and attempted to influence the outcome because
she authored an opinion piece and several letters on the
issue and had appeared on various radio programs). The
court thus concludes that defendants have met their burden
as to the second and third factors. Foretich, 37 F.3d at
1553 (“Typically, we have combined the second and third
requirements, to ask ‘whether the plaintiff had voluntarily
assumed a role of special prominence in a public controversy
by attempting to influence the outcome of the controversy.’
”) (citing Reuber v. Food Chemical News, Inc., 925 F.2d 703,
709 (4th Cir.1991)).


Regarding the fourth and fifth factors, Eramo's numerous
local media appearances and their temporal proximity to the
Article, in addition to the Office of Civil Rights investigation
UVA was under at the time, indicate that the controversy
at issue, UVA's response to allegations of sexual assault,
existed prior to publication of the Article. See Fitzgerald,
691 F.2d at 669 (“The public controversy existed before
and after publication of the alleged defamatory article....
The plaintiff had been interviewed for another article in the
previous year.”). The record also supports the determination
that Eramo retained “public figure” status at the time of the


alleged defamation: she remained in her position when the
article was published. Only several months later was she
moved to a different position within the UVA community.
Fitzgerald, 691 F.2d at 668 (listing that “the plaintiff retained
public-figure status at the time of the alleged defamation” as
the fifth factor in determining limited-purpose public figure
status).


Plaintiff argues that defendants are unable to show that
she had access to effective communication, the first factor,
because the Family Educational Rights and Privacy Act
(“FERPA”) prevented her from speaking to the media.
Additionally, UVA would not allow Eramo to speak with
Erdely prior to publication. The court is unpersuaded. While
FERPA may have precluded Eramo from speaking about
*871  Jackie's case, the court cannot agree that it prevented


her from speaking about UVA's policy regarding sexual
assault allegations in a general sense. Likewise, UVA's
unwillingness to allow Eramo to contact the media may
have put her in the difficult position of deciding between
her job and her reputation. However, the court believes that,
despite this prohibition, Eramo still had greater access to
The Cavalier Daily or other local news outlets than private
citizens, satisfying the first factor. See Fiacco v. Sigma Alpha
Epsilon Fraternity, 528 F.3d 94, 100 (1st Cir.2008) (finding
a university administrator had greater access to media when
he had been mentioned by name in eleven newspaper articles
over the past year). Her access becomes even more apparent
upon consideration of the limited interview Eramo granted
to the Columbia Journalism Review several months after
the Article's publication and without the permission of her
superiors. Thus, the court's analysis of the five requirements
for limited-public figure status, and its overall review of the
record, lead to the conclusion that defendants have met their
burden of establishing that, at the time of publication, Eramo


warranted the limited-purpose public figure designation.1


II. Actual Malice
A public official, public figure, or limited-purpose public
figure may recover for a defamatory falsehood only on a
showing of “actual malice.” New York Times Co. v. Sullivan,
376 U.S. 254, 279–280, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964);
Gertz v. Robert Welch, Inc., 418 U.S. 323, 345, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974). At summary judgment, “the
appropriate ... question will be whether the evidence in the
record could support a reasonable jury finding either that the
plaintiff has shown actual malice by clear and convincing
evidence or that the plaintiff has not.” Anderson v. Liberty
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Lobby, Inc., 477 U.S. 242, 255–56, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). Defendants ask the court to decide, as a
matter of law, that plaintiff has failed to forecast evidence that
would support a jury determination in plaintiff's favor.


Actual malice “requires at a minimum that the statements
were made with reckless disregard for the truth.” Harte–
Hanks Commc'ns., Inc. v. Connaughton, 491 U.S. 657, 667,
109 S.Ct. 2678, 105 L.Ed.2d 562 (1989). Reckless disregard
means that defendants must have “entertained serious doubts
as to the truth of [their] publication.” St. Amant v. Thompson,
390 U.S. 727, 730, 88 S.Ct. 1323, 20 L.Ed.2d 262 (1968).
The court evaluates “the factual record in full.” Connaughton,
491 U.S. at 688, 109 S.Ct. 2678. Furthermore, because actual
malice is a subjective inquiry, a plaintiff “is entitled to
prove the defendant's state of mind through circumstantial
evidence.” Id. at 668, 109 S.Ct. 2678.


It is helpful to review what other courts have determined is
and is not sufficient evidence. For example, it is well settled
that “failure to investigate will not alone support a finding
of actual malice.” Connaughton, 491 U.S. at 692, 109 S.Ct.
2678; see also Biro v. Conde Nast, 807 F.3d 541, 546 (2d
Cir.2015) (“We recognize that although failure to investigate
does not in itself establish bad faith, reliance on anonymous or
unreliable sources without further investigation may support
an inference of actual malice.”). Similarly, departure from
journalistic standards is not a determinant of actual malice,
but such action might serve as supportive evidence. Reuber v.
Food Chemical News, Inc., 925 F.2d 703, 712 (4th Cir.1991)
(en banc), cert. denied, *872  501 U.S. 1212, 111 S.Ct. 2814,
115 L.Ed.2d 986 (1991). “Repetition of another's words does
not release one of responsibility if the repeater knows that
the words are false or inherently improbable, or there are
obvious reasons to doubt the veracity of the person quoted.”
Goldwater v. Ginzburg, 414 F.2d 324, 337 (2d Cir.1969), cert.
denied, 396 U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970)
(stating that repetition is one factor that may be probative
of actual malice); see also St. Amant, 390 U.S. at 732, 88
S.Ct. 1323 (“[R]ecklessness may be found where there are
obvious reasons to doubt the veracity of the informant.”).
Furthermore, while actual malice cannot be inferred from
ill will or intent to injure alone, “[i]t cannot be said that
evidence of motive or care never bears any relation to the
actual malice inquiry.” Connaughton, 491 U.S. at 688, 109
S.Ct. 2678; see also Duffy v. Leading Edge Prods., Inc., 44
F.3d 308, 315 n. 10 (5th Cir.1995) (“[E]vidence of ill will
can often bolster an inference of actual malice.”). Finally,
“evidence that a defendant conceived a story line in advance


of an investigation and then consciously set out to make
the evidence conform to the preconceived story is evidence
of actual malice, and may often prove to be quite powerful
evidence.” Harris v. City of Seattle, 152 Fed.Appx. 565, 568
(9th Cir.2005).


Here, as in most similar cases, plaintiff largely relies on
circumstantial evidence. See Herbert v. Lando, 441 U.S. 153,
170, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979) (“It may be
that plaintiffs will rarely be successful in proving awareness
of falsehood from the mouth of the defendant himself.”).
Although failure to adequately investigate, a departure from
journalistic standards, or ill will or intent to injure will
not singularly provide evidence of actual malice, the court
believes that proof of all three is sufficient to create a
genuine issue of material fact. Plaintiff, however, goes
further. Pointing to Erdely's own reporting notes, plaintiff
also forecasts evidence that could lead a reasonable jury to
find that Erdely had “obvious reasons to doubt [Jackie's]
veracity” or “entertained serious doubts as to the truth of [her]
publication.” Goldwater, 414 F.2d at 337; St. Amant, 390 U.S.
at 731, 88 S.Ct. 1323.


First, plaintiff offers evidence that could lead a jury to
determine that Erdely had a preconceived story line and
may have consciously disregarded contradictory evidence.
See Harris, 152 Fed.Appx. at 568 (noting that evidence of a
preconceived story line can speak to whether defendant acted
with actual malice). A jury could conclude from Erdely's pitch
for the Article that Erdely expected to find inaction from
the university's administration. She described how the Article
would highlight “the various ways colleges have resisted
involvement on the issue of sexual assault on campus; [and
how it would] focus on a sexual assault case on campus ...
following it as it makes its way through university procedure
to its resolution, or lack thereof.” “Campus Rape” by Erdely,
Dkt. 116, Ex. 7. Erdely had also previously published
five similar articles, and deposition testimony suggests that
students felt that Erdely did not listen to what they told her
about Eramo. Dep. of Sara Surface 110:25-111:3; Dep. of
Alex Pinkerton 190:5-15.


Second, plaintiff has produced evidence supporting the
inference that Erdely should have further investigated Jackie's
allegations. See Biro, 807 F.3d at 546 (stating that failure
to investigate further, in certain circumstances, may support
an finding of actual malice). The record suggests that Erdely
knew the identity of at least one of the individuals who
found Jackie the night of her alleged rape. Erdely Reporting
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Notes RS004261, Dkt. 104, Ex. 7. Erdely, however, did
not seek to contact this individual. Plaintiff cites evidence
*873  that could lead a factfinder to determine that others


at Rolling Stone knew Erdely did not reach out to these
individuals to corroborate Jackie's story. Dep. of Sean Woods
135-136. Additionally, Jackie never provided the full names
of her assailants. Consequently, Erdely was unable to test
the reliability of Jackie's story with them. The record also
supports a finding that Rolling Stone knew that Erdely had not
approached these purported wrongdoers. Dep. of Elisabeth
Garber-Paul 153:14-154:8. Erdely's notes similarly reveal
that Jackie had told Elderly she possessed, or at least had
access to, certain documents that could have corroborated
her story of the rape. Erdely never received a copy of
these documents, and Erdely's notes imply inconsistencies
in Jackie's claims about them. Erdely Reporting Notes
RS004483, RS004476, Dkt. 104, Ex. 7 (noting that Jackie's
mother had these documents, that Jackie likely did not tell
her mother about these documents, and that Jackie later told
Erdely that her mother had the documents). Finally, Erdely,
despite trying, did not speak with Jackie's mother to confirm
Jackie's claim that her mother had destroyed the blood-stained
dress Jackie wore the night of the alleged rape. From these
facts, a reasonable jury could conclude that Erdely should
have investigated further, and that her failure to do so could
imply that Erdely acted with actual malice.


Third, plaintiff has presented evidence suggesting that
Erdely had reasons to doubt Jackie's credibility. E.g., Erdely
Reporting Notes RS004404, RS004118, RS004115, Dkt. 104,
Ex. 7 (Erdely noted disbelief about Jackie's assertion as to the
identities of the two other victims; Erdely was put on notice
that Jackie's alleged rape, by individuals supposedly being
recruited into the fraternity, occurred several months before
fraternity recruitment events; and that Erdely found Jackie's
story of three women being gang-raped at the same fraternity
“too much of a coincidence”). Erdely was aware that Jackie's
account of her alleged rape had changed but, nonetheless,
did not press Jackie to explain the inconsistencies. Dep.
of Emily Renda 36:17-24 (stating a different number of
assailants were involved than what Erdely reported in the
article); Dep. of Sabrina Rubin Erdely 37:8-14; see Zerangue
v. TSP Newspapers, Inc., 814 F.2d 1066, 1071 (5th Cir.1987)
(“[C]ourts have upheld findings of actual malice when a
defendant failed to investigate a story weakened by inherent
improbability, internal inconsistency, or apparently reliable
contrary information.”) (citing sources). Rolling Stone's fact
checker was also cognizant of Jackie's inconsistent stories.
Dep. of Elisabeth Garber-Paul 290:13-17 (affirming that she


knew Jackie's story of sexual assault changed over time).
Moreover, a jury could find that Rolling Stone knew that
Jackie's version of the story had not been vetted. Dep. of
Elisabeth Garber-Paul 77:19-78:3; 104:20-24 (stating she
knew that Rolling Stone had not reached out to certain
individuals who were quoted in the Article and alleged to
have found Jackie on the night of the rape, in part, because
Jackie refused to provide their contact information). The court
believes this evidence, taken in a light most favorably to the
nonmoving party, could support a finding that Erdely and
Rolling Stone were cognizant of Jackie's inconsistencies and
credibility problems at the time of publication.


Fourth, plaintiff offers evidence suggesting that at least
three individuals advised Erdely that her portrayal of Eramo
was inaccurate. Dep. of Sara Surface 118:18-119:18; Dep.
of Alex Pinkerton 144:11-21; see St. Surin v. Virgin
Islands Daily News, Inc., 21 F.3d 1309, 1318 (3d Cir.1994)
(denying summary judgment on the issue of actual malice
when a source's testimony “flatly contradicted” what the
article portrayed); *874  Bressler v. Fortune Magazine, 971
F.2d 1226, 1252 (6th Cir.1992) (Batchelder, J., dissenting)
(asserting that the reporters exhibited reckless disregard when
their own notes did not support the article's statements and
the reporters also relied on a second-hand source over a
firsthand account that described the event differently). In
addition, Erdely's notes show that one student reported that
the administration did a better job investigating her sexual
assault allegations than the police. Erdely Reporting Notes
RS004190, Dkt. 104, Ex. 7. Another individual told Erdely
that Eramo was “passionate” about obtaining punishment and
“making sure ... something punitive ... sticks.” Id. RS004147.
Jackie disclosed to Erdely that Eramo “wasn't as shocked as
you might think” upon hearing of the two other victims, but
then “got pissed at the frat” and suggested that the fraternity
could lose its charter. Id. RS004312; see Zerangue, 814
F.2d at 1071 (“A verdict for the plaintiff has been upheld
when a reporter's own notes showed that she was aware of
facts contradicting her story.”) (citing Golden Bear Distrib.
Sys. of Texas, Inc. v. Chase Revel, Inc., 708 F.2d 944, 950
(5th Cir.1983)). Erdely's notes also indicate that Jackie's
version of how she met Eramo may have been incorrect, a
fact which could support a finding that Erdely should have
investigated further in the face of her source's seemingly
wavering consistency.


Fifth, plaintiff points to deposition testimony from which a
jury could reasonably infer that Erdely harbored ill will for
Eramo or intended to injure the administration. Connaughton,
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491 U.S. at 667–68, 109 S.Ct. 2678 (suggesting that motive
can support an ultimate finding of actual malice). Erdely told
a student that she hoped the Article would bring changes to the
structure of UVA's administration. When a student attempted
to provide Erdely with Eramo's “point of view,” Erdely
referred to that student as an “administrative watchdog.” Dep.
of Sara Surface 162:10-17; cf. Guccione v. Flynt, 618 F.Supp.
164, 166 (S.D.N.Y.1985) (finding plaintiff had presented
sufficient circumstantial evidence, including evidence of
derogatory comments, to survive summary judgment on the
issue of actual malice). While ill will or intent to injure
alone is insufficient to show actual malice, plaintiff has also
advanced evidence indicating Erdely had a preconceived
story line, did not adequately investigate in the face of
contradictory information, and had a reasonable basis upon
which she would likely understand that her portrayal of
Eramo was inaccurate. The court believes that a reasonable
jury could infer actual malice in light of this record.


Finally, plaintiff offers evidence regarding how, between
the November 18 publication date and the December 5th
Editor's Note, Rolling Stone, through internal conversations
and discussions with outside sources, concluded that their
trust in Jackie had been “misplaced.” A jury could determine
that this evidence also supports a finding of actual malice.
See David Elder, Defamation: A Lawyer's Guide § 7.7 (July
2016) (discussing how “some types of evidence [ ] relate
back and provide inferential evidence of defendant's knowing
or reckless disregard of falsity at the time of publication”);
Franco v. Cronfel, 311 S.W.3d 600, 607 (Tex. App.2010)
(“Circumstantial evidence showing reckless disregard may
derive from the defendant's words or acts before, at, or after
the time of the communication.’ ”) (quoting Clark v. Jenkins,
248 S.W.3d 418, 435 (Tex.App.2008)). Conversely, the post-
publication process could speak to defendants' good faith in
publishing the original article. Elder, supra § 7.7; Hoffman
v. Washington Post Co., 433 F.Supp. 600, 605 (D.D.C.1977),
aff'd, 578 F.2d 442 (D.C.Cir.1978) (suggesting that a prompt
retraction can negate an inference of actual malice). The
*875  court believes a jury should determine the proper


effect of this evidence. Gunning v. Cooley, 281 U.S. 90, 94,
50 S.Ct. 231, 74 L.Ed. 720 (1930) (“Issues that depend on
the credibility of the witnesses, and the effect or weight of
evidence, are to be decided by the jury.”).


Arguably, a reasonable jury could find that none of the
evidence presented independently supports a finding of actual
malice by clear and convincing evidence. Taken as a whole,
however, a jury could conclude otherwise. Tavoulareas v.


Piro, 817 F.2d 762, 790 (D.C.Cir.1987), cert. denied, 484 U.S.
870, 108 S.Ct. 200, 98 L.Ed.2d 151 (1987) (“[A] plaintiff
may prove the defendant's subjective state of mind through
the cumulation of circumstantial evidence.”). Therefore, the
court heeds the Fourth Circuit's admonition that summary
judgment should be employed carefully when addressing a
party's subjective state of mind. See Nat'l Life Ins. Co. v.
Phillips Pub., Inc., 793 F.Supp. 627, 632 (D.Md.1992) (citing
Herold v. Hajoca Corp., 864 F.2d 317, 319 (4th Cir.1988))
(“[W]here possibly subjective evaluations are at issue, as
here where a determination of whether Defendants acted with
actual malice is at issue, the Fourth Circuit has cautioned
against a Court taking those determinations away from a
jury.”); see also Henry v. Nat'l Ass'n of Air Traffic Specialists,
Inc., 836 F.Supp. 1204, 1211 (D.Md.1993), aff'd, 34 F.3d
1066 (4th Cir.1994) (“Because the question of actual malice
involves subjective evaluations, the Court is reluctant to take
the malice determination from a jury.”); Denny v. Seaboard
Lacquer, Inc., 487 F.2d 485, 491 (4th Cir.1973) (“Where state
of mind is at issue, summary disposition should be sparingly
used.”). The court will thus deny defendants' motion for
summary judgment as to actual malice.


III. The Challenged Statements
Both sides have also moved for summary judgment on the
issue of whether the challenged statements are actionable.
“In Virginia, the elements of libel are (1) publication of (2)
an actionable statement with (3) the requisite intent.” Chapin
v. Knight–Ridder, Inc., 993 F.2d 1087, 1092 (4th Cir.1993).
To be actionable, a statement must contain a “provably false
factual connotation,” must be “of or concerning” the plaintiff,
and must “tend[ ] to harm the reputation [the plaintiff].”
WJLA–TV v. Levin, 264 Va. 140, 156, 564 S.E.2d 383
(2002); Gazette, Inc v. Harris, 229 Va. 1, 37, 325 S.E.2d 713
(1985); Chapin, 993 F.2d at 1093. It is for the court to decide
whether a statement has a provably false factual connotation
or is protected opinion and whether a statement is capable
of having a defamatory meaning, that is, tending to harm the
plaintiff's reputation. CACI Premier Tech., Inc. v. Rhodes,
536 F.3d 280, 294 (4th Cir.2008); Hatfill v. New York Times
Co., 416 F.3d 320, 330 (4th Cir.2005).


In deciding whether statements convey a factual connotation
or are protected opinion, the court looks to “the context
and tenor of the article,” whether the language is “loose,
figurative, or hyperbolic language which would negate the
impression that the writer” is making a factual assertion, and
whether the statement is “subject to objective verification.”
Biospherics, Inc. v. Forbes, Inc., 151 F.3d 180, 184 (4th
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Cir.1998). Even when a statement is subject to verification,
the statement will remain protected if it is “clear to all
reasonable listeners that [the statement is] offered ... as
exaggerated rhetoric intended to spark the debate” or “the
opinion of the author drawn from the circumstances related.”
CACI, 536 F.3d at 301; Chapin, 993 F.2d at 1093. “Locating
the line separating constitutionally protected speech from
actionable defamation can be *876  difficult and requires
consideration of the nature of the language used and the
context and general tenor of the article to determine whether
the statement can reasonably be viewed as an assertion of
actual fact.” Choi v. Kyu Chul Lee, 312 Fed.Appx. 551, 554
(4th Cir.2009). If “a reasonable factfinder could conclude that
the statements ... imply an assertion [of fact],” the statements
are not protected. Milkovich v. Lorain Journal Co., 497 U.S.
1, 21, 110 S.Ct. 2695, 111 L.Ed.2d 1 (1990). Additionally,
“factual statements made to support or justify an opinion can
form the basis of an action for defamation.” WJLA–TV, 264
Va. at 156, 564 S.E.2d 383; see also AvePoint, Inc. v. Power
Tools, Inc., 981 F.Supp.2d 496, 506 (W.D.Va.2013).


Merely because the statements may be deemed to have
a false factual connotation, however, is not sufficient to
support a defamation action. See Katz v. Odin, Feldman &
Pittleman, P.C., 332 F.Supp.2d 909 (E.D.Va.2004) (“[T]he
fact that some of the alleged statements may have been
false, without more, is not sufficient to maintain a cause
of action for defamation.”). The statements must also be
capable of having a defamatory meaning. See Perry v. Isle
of Wight Cty., No. 2:15cv204, 2016 WL 1601195, at *3
(E.D.Va. April 20, 2016). A statement that “tends to harm
the reputation of another as to lower him in the estimation
of the community or to deter third persons from associating
or dealing with him” has a defamatory meaning. Chapin,
993 F.2d at 1092; see also Restatement (Second) of Torts §
559, cmt. b (“Communications are often defamatory because
they tend to expose another to hatred, ridicule or contempt.”);
Moss v. Harwood, 102 Va. 386, 387, 46 S.E. 385 (1904)
(“It is sufficient if the language tends to injure the reputation
of the party,... [or] to hold him up as an object of scorn,
ridicule, or contempt.”). In determining whether a statement is
capable of having a defamatory meaning, the court considers
the plain and natural meaning of the words in addition to the
inferences fairly attributable to them. Pendleton v. Newsome,
290 Va. 162, 172, 772 S.E.2d 759 (2015) (citing Wells v.
Liddy, 186 F.3d 505, 523 (4th Cir.1999)); Vaile v. Willick,
No.6:07cv00011, 2008 WL 2754975, at *4 (W.D.Va. July
14, 2008) (“Because a defamatory charge may be made ‘by
inference, implication or insinuation,’ the Court must look


not only to the actual words spoken, but also to all inferences
fairly attributable to them.”) (quoting Carwile v. Richmond
Newspapers, 196 Va. 1, 7, 82 S.E.2d 588 (1954)). However,
whether the plaintiff was actually defamed remains a question
to be resolved by the factfinder. Pendleton, 290 Va. at 172,
772 S.E.2d 759.


Defendants argue that the challenged statements are not
actionable because, as a matter of law, they are protected
opinion and not capable of harming Eramo's reputation. In
contrast, plaintiff contends that the challenged statements are
factual and defamatory per se. “[A] statement is defamatory
per se if it, among other circumstances,... ‘impute[s] to
a person unfitness to perform the duties of an office or
employment of profit, or want of integrity in the discharge of
the duties of such an office or employment.’ ” CACI, 536 F.3d
at 292–93 (quoting Carwile v. Richmond Newspapers, Inc.,
196 Va. 1, 7, 82 S.E.2d 588 (1954)).


After reviewing the Article, the court believes that it is not
“clear to all reasonable listeners” that all twelve statements
targeted by the plaintiff are “exaggerated rhetoric” or “the
opinion of the author.” CACI, 536 F.3d at 301. Unlike the
regularly-published advice column in Biospherics, “A Rape
on Campus” is described as a “Special Report” on the front
cover of the magazine. 151 F.3d at 181. Contrary to the talk-
show host in CACI, Erdely has not admitted to “making
frequent use of hyperbole.” On the contrary, Erdely has *877
written at least five other similarly-styled, solemn and fact-
intensive articles about rape. These circumstances support
the notion that “A Rape on Campus” was largely a report
of a factual occurrence. Likewise, the characterization of the
article as an investigation in subsequent interviews bolsters
the court's understanding that the general tenor of the Article,
and reasonable understanding of it, is one of factual assertion.
Compl. Ex. C (describing the Article as an “investigation of
campus rape” on the Brian Lehrer show); Biospherics, 151
F.3d at 184 (looking to the general tenor of the article to
determine whether the statements were assertions of fact or
opinion).


Looking to each statement, only one, the “deck” of the article,


can fairly be characterized as hyperbole and not factual.2 The
use of the phrase “a whole new kind of abuse” is similar to the
term “hired-killers” to describe military contractors. CACI,
536 F.3d at 301. Like the phrase “hefty mark-up” in Chapin,
the challenged statement is “just too subjective a word to
be proved false.” 993 F.2d at 1093. While the question is
close, when looking to the general tenor of the Article, the
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court believes the challenged phrase “consists of terms that
are either too vague to be falsifiable or sure to be understood
as merely a label for the labler's underlying assertions.”
Dilworth v. Dudley, 75 F.3d 307, 309 (7th Cir.1996). Erdely
seemingly used “exaggerated or figurative language to drive
home an underlying factual assertion.” Cashion v. Smith,
286 Va. 327, 341, 749 S.E.2d 526 (2013) (McClanahan,
J., dissenting). This figurative language remains protected
while the underlying factual assertions do not. Levinsky's,
Inc. v. Wal–Mart Stores, Inc., 127 F.3d 122, 129–132 (1st
Cir.1997) (finding one challenged statement to be hyperbole
and another to be an assertion of fact); Williams v. Garraghty,
249 Va. 224, 233, 455 S.E.2d 209 (1995) (finding plaintiff's
statements about a specific event and subsequent receipt
of derogatory notes to be factual assertions but plaintiff's
expression that she believed the notes and event were sexual
harassment to be opinion).


As to the remaining statements, the court is persuaded
that a reasonable understanding is that they assert factual
connotations regarding Eramo and the administration's
actions. See Tronfeld v. Nationwide Mut. Ins. Co., 272 Va.
709, 715–16, 636 S.E.2d 447 (2006) (finding that statements
relating that plaintiff “just takes people's money” contained
“a provably false factual connotation”). For example, a jury
could find that the “trusted UVA dean” either did or did
not discourage Jackie from sharing her story, that Eramo
did or did not tell Jackie that “nobody wants to send
their daughter to the rape school,” and that Eramo did or
did not have a nonreaction to Jackie's assertion that two
other individuals were raped at the same fraternity. Fuste v.
Riverside Healthcare Ass'n, 265 Va. 127, 133, 575 S.E.2d 858
(2003) (“In other words, [the statements] are capable of being
proven true or false.”). Even the statements asserting that the
administration should have acted in light of Jackie's allegation
that two other individuals were raped at the Phi Kappa Psi
fraternity is capable of conveying a verifiable fact: that the
administration did not act. See Milkovich, 497 U.S. at 18, 110
S.Ct. 2695 (“[E]xpressions of ‘opinion’ may often imply an
assertion of objective fact.”); Restatement (Second) of Torts
§ 566, cmt. b (Am. Law Inst. 1965) *878  (describing “an
opinion in form” that is “apparently based on facts ... that have
not been stated”). Therefore, the court finds the remaining
challenged statements impart what a reasonable reader would
believe to be factual.


Similarly, considering all reasonable inferences, the court
believes that the statements are capable of having a
defamatory meaning. Chapin, 993 F.2d at 1092, 1104–05


(statements are capable of a defamatory meaning if they
tend to harm the plaintiff's reputation, hold her up as an
object of scorn, ridicule or contempt, or otherwise make her
appear “odious, infamous, or ridiculous”) (citing McBride v.
Merrell Dow and Pharmaceuticals, Inc., 540 F.Supp. 1252,
1254 (D.D.C.1982) and Adams v. Lawson, 58 Va. 250, 255–
56 (1867)); Wells, 186 F.3d at 523 (“We look not only to the
actual words spoken, but also to inferences fairly attributable
to them.”) (citations omitted). A reasonable factfinder could
conclude that the challenged statements imply the defamatory
meaning plaintiff ascribes to them: that Eramo discouraged
Jackie from sharing her story, including filing a formal
complaint; that Eramo had no reaction to Jackie's story of two
other victims; and that the administration did nothing in light
of these allegations. Restatement (Second) of Torts § 614(2)
(stating that the “jury determines whether a communication,
capable of a defamatory meaning, was so understood”);
Chapin v. Greve, 787 F.Supp. 557, 564 (E.D.Va.1992) (“The
dispositive question presented is whether or not a reasonable
factfinder could conclude that the article or statements in the
article state or imply, in their plain and natural sense, the
defamatory meanings ascribed to them by plaintiffs.”).


Plaintiff, however, asks the court to further find that the
challenged statements are defamatory per se. Stamathis v.
Flying J, Inc., 389 F.3d 429, 440 (4th Cir.2004) (“The critical
distinction between defamation per se and other actions for
defamation is that a person so defamed is presumed to have
suffered general damages, and any absence of actual injury
is considered only in diminution of damages.”). As with
actual malice, it is instructive to review what other courts
have found to be defamatory per se. For example, in Cretella
v. Kuzminkski, the district court found the assertions that
plaintiff caused embarrassment to his employer and was in
danger of losing his professional license to be defamatory
per se. 640 F.Supp. 741, 763 (E.D.Va.2009). Similarly, in
Carwile v. Richmond Newspapers, statements implying that
the plaintiff was guilty of conduct for which “the plaintiff
could and should be subject to disbarment proceedings” were
held to be defamatory per se. 196 Va. 1, 8, 82 S.E.2d 588
(1954). Here, however, the court believes that the alleged
defamatory meaning ascribed to the challenged statements
does not give rise to presumed damages. This is not to imply
that Eramo has or has not been damaged; it is to keep the
determination of damages, and the determination of whether


the statements actually defamed Eramo, with the factfinder.3


Pendleton, 290 Va. at 172, 772 S.E.2d 759 (stating that
whether the statements defamed plaintiff is a question for the
jury).
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Next, plaintiff asks the court to conclude, as a matter of
law, that all twelve statements are “of or concerning” Eramo.
Defendants do not contest plaintiff's contention that the
statements are “of and concerning” Eramo except in regards
to the “deck” of the Article. The court, however, finds that the
deck is hyperbole, not subject to verification, and therefore
not actionable. Thus, it is irrelevant whether *879  the deck
is of or concerning Eramo. As to the other statements, there
is no dispute that these statements are of or concerning
Eramo. Cf. Magill v. Gulf & Western Indus., Inc., 736 F.2d
976, 979 (4th Cir.1984) (stating that summary judgment is
inappropriate if there is a dispute as to the conclusions to
be drawn from undisputed facts). Thus, with the exception
of the “deck” of the Article, the court will grant plaintiff's
motion for partial summary judgment on the issue of whether
the other statements are of or concerning Eramo. The court
will deny plaintiff's motion for partial summary judgment as
to whether the statements are defamatory per se, and will
deny defendants' motion for summary judgment regarding
whether the statements are protected opinion and not capable
of having a defamatory meaning. The court believes that the
latter question, as to whether the statements actually have a
defamatory meaning, is properly committed to the jury.


IV. Republication
Plaintiff asks the court to find that Rolling Stone's December
5th statement acknowledging discrepancies in Jackie's
account (the “Editor's Note”) was a republication published
with actual malice. Plaintiff asserts that the addition of an
appendix to the original Article affected substantive changes
such to render the combined Editor's Note and Article a
“republication” under the law. In contrast, defendants contend
that the December 5th Editor's Note is not a republication
because it did not reaffirm the substance of the Article.
Instead, defendants urge the court to view the Editor's Note
as an “effective retraction.”


While the Virginia Supreme Court has not yet faced the issue,
the Fourth Circuit has upheld the application of the single
publication rule, which dictates that defamatory forms of
mass communication or aggregate publication support only a
single cause of action. See Morrissey v. William Morrow &
Co., Inc., 739 F.2d 962, 967–68 (4th Cir.1984). Jurisdictions
that have adopted the single publication rule are “nearly
unanimous” in applying it to internet publications. Atkinson
v. McLaughlin, 462 F.Supp.2d 1038, 1051–52 (D.N.D.2006).
It is less clear how the republication exception to the single
publication rule applies in the context of electronic media.


In re Philadelphia Newspapers, LLC, 690 F.3d 161, 174 (3d
Cir.2012).


The republication exception is meant to give plaintiffs an
additional remedy when a defendant edits and retransmits the
defamatory material or redistributes the material with the goal
of reaching a new audience. In re Davis, 347 B.R. 607, 611
(W.D.Ky.2006). Stated differently, republication occurs when
the speaker has “affirmatively reiterated” the statement. Clark
v. Viacom Int'l Inc., 617 Fed.Appx. 495, 505 (6th Cir.2015). In
the context of internet articles, other courts have held that “a
statement on a website is not republished unless the statement
itself is substantively altered or added to, or the website is
directed to a new audience.” Yeager v. Bowlin, 693 F.3d
1076, 1082 (9th Cir.2012); see also Davis, 347 B.R. at 612
(“[W]here substantive material is added to a website, and
that material is related to defamatory material that is already
posted, a republication has occurred.”).


Under Virginia defamation law, the question of whether
plaintiff has proved the element of publication is a factual
one for the jury. Thalhimer Bros. v. Shaw, 156 Va. 863, 871,
159 S.E. 87 (1931) (finding sufficient evidence to submit
to the jury the question of publication). It follows, then,


that republication is also for the factfinder to determine.4


*880  Woodhull v. Meinel, 145 N.M. 533, 202 P.3d 126, 131
(N.M.Ct.App.2008) (“The question of whether an Internet
republication has occurred is highly factual in that it turns on
the content of the second publication as it relates to the first.”);
Weaver v. Lancaster Newspaper, Inc., 592 Pa. 458, 926 A.2d
899, 907 (2007) (finding a genuine issue of fact regarding
whether there was a republication).


Here, it is not disputed that defendants appended the
original Article. However, a reasonable jury could find that
the defendants did not act with intent to recruit a new
audience. Likewise, there is a genuine dispute regarding
whether defendants “affirmatively reiterated” the challenged
statements. See Clark, 617 Fed.Appx. at 505 (stating
that republication occurs when the speaker “affirmatively
reiterates” the statement and that the doctrine of republication
“focuses upon audience recruitment”). From deposition
testimony, the court believes a reasonable jury could
determine that the December 5th Editor's Note “effectively
retracted” only the statements regarding the alleged rape,
not the statements about Jackie's interactions with Eramo.
Dep. of Erdely 282:6-10; Dep. of William Dana 308:6-15;
cf. Nevada Independent Broadcasting Corp. v. Allen, 99 Nev.
404, 664 P.2d 337, 345 (1983) (finding that an attempted
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correction could be considered a republication). Conversely,
a factfinder could determine that the challenged statements
were either “substantially altered or added to” or that they
were not. Yeager, 693 F.3d at 1082. Accordingly, in the
court's view, there remains a genuine issue of fact warranting
jury consideration. The court will deny plaintiff's motion for
partial summary judgment on the issue. Consequently, the
court declines to reach the question of whether there was a
republication made with actual malice.


Conclusion


For the foregoing reasons, the court will grant in part and deny
in part the parties' motions for summary judgment and partial
summary judgment. The Clerk is directed to send copies of
this memorandum opinion and the accompanying order to all
counsel of record.


ORDER


For the reasons stated in the accompanying memorandum
opinion, it is now


ORDERED


that the parties' motions for summary judgment and partial
summary judgment are granted in part and denied in part.
Specifically, the court concludes, as a matter of law, as
follows:


1. Plaintiff was a limited-purpose public figure at the time
of publication;


2. There is a genuine issue of material fact regarding actual
malice;


3. The “deck” is hyperbole not subject to verification and,
therefore, is not actionable;


4. The remaining statements are assertions of fact and
capable of a defamatory meaning;


5. The remaining statements are not defamatory per se; and


*881  6. There is a genuine issue of material fact
as to whether defendants republished the Article on
December 5th.


The Clerk is directed to send copies of the order and the
accompanying memorandum opinion to all counsel of record.


All Citations


209 F.Supp.3d 862, 341 Ed. Law Rep. 323, 44 Media L. Rep.
2616


Footnotes
1 Because limited-purpose public figures and public officials both must prove actual malice, the court need not decide


whether Eramo was a public official.


2 The “deck” refers to the phrases just below the headline of an article and above the first sentences. In “A Rape on
Campus,” the deck stated: “Jackie was just starting her freshman year at the University of Virginia when she was brutally
assaulted by seven men at a frat party. When she tried to hold them accountable, a whole new kind of abuse began.”


3 Or, otherwise, as the parties may agree to stipulate.


4 Generally, republications are separate torts. WJLA–TV v. Levin, 264 Va. 140, 153, 564 S.E.2d 383 (2002). In
consequence, the court believes that republication only satisfies the first element of a defamation claim. Plaintiff must
again prove the other elements of defamation, namely actionable statements and intent. Chapin, 993 F.2d at 1092
(listing the Virginia elements of defamation). In this instance, the effect of the Editor's Note will be relevant in determining
whether the statements are actionable and whether the defendants had the requisite intent, should a jury find defendants
republished the challenged statements.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Not Followed as Dicta Faltas v. State Newspaper, D.S.C., May 20, 1996


94 S.Ct. 2997
Supreme Court of the United States


Elmer GERTZ, Petitioner,
v.


ROBERT WELCH, INC.


No. 72—617.
|


Argued Nov. 14, 1973.
|


Decided June 25, 1974.


Synopsis
Libel action was brought against publisher of magazine article
describing plaintiff as a ‘Communist-fronter,’ ‘Leninist’ and
participant in various ‘Marxist’ and ‘Red’ activities. The
United States District Court for the Northern District of
Illinois, Eastern Division, 322 F.Supp. 997, entered judgment
n.o.v. in favor of the publisher, and the plaintiff appealed. The
Court of Appeals, 471 F.2d 801, affirmed. On certiorari, the
Supreme Court, Mr. Justice Powell, held that a newspaper
or broadcaster publishing defamatory falsehoods about an
individual who is neither a public official nor a public figure
may not claim a constitutional privilege against liability,
for injury inflicted, on the ground of a privilege protecting
discussion of any public issue without regard to the status of
a person defamed therein.


Reversed and remanded.


Mr. Justice Blackmun filed a concurring opinion.


Mr. Chief Justice Burger, Mr. Justice Douglas, Mr. Justice
Brennan, and Mr. Justice White filed dissenting opinions.


**2998  *323  Syllabus*


A Chicago policeman named Nuccio was convicted of
murder. The victim's family retained petitioner, a reputable
attorney, to represent them in civil litigation against Nuccio.
An article appearing in respondent's magazine alleged that
Nuccio's murder trial was part of a Communist conspiracy to
discredit the local police, and it falsely stated that petitioner


had arranged Nuccio's ‘frameup,’ implied that petitioner had
a criminal **2999  record, and labeled him a ‘Communist-
fronter.’ Petitioner brought this diversity libel action against
respondent. After the jury returned a verdict for petitioner, the
District Court decided that the standard enunciated in New
York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11
L.Ed.2d 686, which bars media liability for defamation of a
public official absent proof that the defamatory statements
were published with knowledge of their falsity or in reckless
disregard of the truth, should apply to this suit. The court
concluded that that standard protects media discussion of a
public issue without regard to whether the person defamed is a
public official as in New York Times Co. v. Sullivan, supra, or
a public figure, as in Curtis Publishing Co. v. Butts, 388 U.S.
130, 87 S.Ct. 1975, 18 L.Ed.2d 1094. The court found that
petitioner had failed to prove knowledge of falsity or reckless
disregard for the truth and therefore entered judgment n.o.v.
for respondent. The Court of Appeals affirmed. Held:


1. A publisher or broadcaster of defamatory falsehoods about
an individual who is neither a public official nor a public
figure may not claim the New York Times protection against
liability for defamation on the ground that the defamatory
statements concern an issue of public or general interest. Pp.
3007—3011.


(a) Because private individuals characteristically have less
effective opportunities for rebuttal than do public officials
and public figures, they are more vulnerable to injury from
defamation. Because they have not voluntarily exposed
themselves to increased risk of injury from defamatory
falsehoods, they are also more deserving of recovery. The
state interest in compensating *324  injury to the reputation
of private individuals is therefore greater than for public
officials and public figures. Pp. 3008—3010.


(b) To extend the New York Times standard to media
defamation of private persons whenever an issue of general or
public interest is involved would abridge to an unacceptable
degree the legitimate state interest in compensating private
individuals for injury to reputation and would occasion the
additional difficulty of forcing courts to decide on an ad hoc
basis which publications and broadcasts address issues of
general or public interest and which do not. P. 3010.


(c) So long as they do not impose liability without fault, the
States may define for themselves the appropriate standard
of liability for a publisher or broadcaster of defamatory
falsehood which injures a private individual and whose
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substance makes substantial danger to reputation apparent.
Pp. 3010—3011.


2. The States, however, may not permit recovery of presumed
or punitive damages when liability is not based on knowledge
of falsity or reckless disregard for the truth, and the private
defamation plaintiff who establishes liability under a less
demanding standard than the New York Times test may
recover compensation only for actual injury. Pp. 3011—3012.


3. Petitioner was neither a public official nor a public figure.
Pp. 3012—3013.


(a) Neither petitioner's past service on certain city committees
nor his appearance as an attorney at the coroner's inquest into
the death of the murder victim made him a public official. Pp.
3012—3013.


(b) Petitioner was also not a public figure. Absent clear
evidence of general fame or notoriety in the community
and pervasive involvement in ordering the affairs of society,
an individual should not be deemed a public figure for all
aspects of his life. Rather, the public-figure question should be
determined by reference to the individual's participation in the
particular controversy giving **3000  rise to the defamation.
Petitioner's role in the Nuccio affair did not make him a public
figure. Pp. 3012—3013.


7 Cir., 471 F.2d 801, reversed and remanded.


Attorneys and Law Firms


*325  Wayne B. Giampietro, Chicago, Ill., for petitioner.


Clyde J. Watts, Oklahoma City, Okl., for respondent.


Opinion


Mr. Justice POWELL delivered the opinion of the Court.


This Court has struggled for nearly a decade to define the
proper accommodation between the law of defamation and
the freedoms of speech and press protected by the First
Amendment. With this decision we return to that effort. We
granted certiorari to reconsider the extent of a publisher's
constitutional privilege against liability for defamation of a
private citizen. 410 U.S. 925, 93 S.Ct. 1355, 35 L.Ed.2d 585
(1973).


I


In 1968 a Chicago policeman named Nuccio shot and killed a
youth named Nelson. The state authorities prosecuted Nuccio
for the homicide and ultimately obtained a conviction for
murder in the second degree. The Nelson family retained
petitioner Elmer Gertz, a reputable attorney, to represent them
in civil litigation against Nuccio.


Respondent publishes American Opinion, a monthly outlet
for the views of the John Birch Society. Early in the 1960's
the magazine began to warn of a nationwide conspiracy
to discredit local law enforcement agencies and create in
their stead a national police force capable of supporting a
Communist dictatorship. As part of the continuing effort to
alert the public to this assumed danger, the managing editor
of American Opinion commissioned an article on the murder
trial of Officer Nuccio. For this purpose he engaged a regular
contributor to the magazine. In March 1969 respondent
published the resulting article under the title ‘FRAME-UP:
Richard *326  Nuccio And The War On Police.’ The article
purports to demonstrate that the testimony against Nuccio at
his criminal trial was false and that his prosecution was part
of the Communist campaign against the police.


In his capacity as counsel for the Nelson family in the civil
litigation, petitioner attended the coroner's inquest into the
boy's death and initiated actions for damages, but he neither
discussed Officer Nuccio with the press nor played any part in
the criminal proceeding. Notwithstanding petitioner's remote
connection with the prosecution of Nuccio, respondent's
magazine portrayed him as an architect of the ‘frame-up.’
According to the article, the police file on petitioner took
‘a big, Irish cop to lift.’ The article stated that petitioner
had been an official of the ‘Marxist League for Industrial
Democracy, originally known as the Intercollegiate Socialist
Society, which has advocated the violent seizure of our
government.’ It labeled Gertz a ‘Leninist’ and a ‘Communist-
fronter.’ It also stated that Gertz had been an officer of
the National Lawyers Guild, described as a Communist
organization that ‘probably did more than any other outfit to
plan the Communist attack on the Chicago police during the
1968 Democratic Convention.’


These statements contained serious inaccuracies. The
implication that petitioner had a criminal record was false.
Petitioner had been a member and officer of the National
Lawyers Guild some 15 years earlier, but there was no
evidence that he or that organization had taken any part in
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planning the 1968 demonstrations in Chicago. There was also
no basis for the charge that petitioner was a ‘leninist’ or
a ‘Communist-fronter.’ And he had never been a member
of the ‘Marxist League for Industrial Democracy’ or the
‘Intercollegiate Socialist Society.’


*327  The managing editor of American Opinion made no
effort to verify or substantiate the charges against petitioner.
Instead, he appended an editorial introduction **3001
stating that the author had ‘conducted extensive research
into the Richard Nuccio Case.’ And he included in the
article a photograph of petitioner and wrote the caption
that appeared under it: ‘Elmer Gertz of Red Guild harasses
Nuccio.’ Respondent placed the issue of American Opinion
containing the article on sale at newsstands throughout the
country and distributed reprints of the article on the streets of
Chicago.


Petitioner filed a diversity action for libel in the United
States District Court for the Northern District of Illinois.
He claimed that the falsehoods published by respondent
injured his reputation as a lawyer and a citizen. Before filing
an answer, respondent moved to dismiss the complaint for
failure to state a claim upon which relief could be granted,
apparently on the ground that petitioner failed to allege special
damages. But the court ruled that statements contained in
the article constituted libel per se under Illinois law and that
consequently petitioner need not plead special damages. 306
F.Supp. 310 (1969).


After answering the complaint, respondent filed a pretrial
motion for summary judgment, claiming a constitutional


privilege against liability for defamation.1 It asserted that
petitioner was a public official or a public figure and that the
article concerned an issue of public interest and concern. For
these reasons, respondent argued, it was entitled to invoke
the privilege enunciated in New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964). Under
this rule respondent would escape liability unless *328
petitioner could prove publication of defamatory falsehood
‘with ‘actual malice’—that is, with knowledge that it was
false or with reckless disregard of whether it was false or not.'
Id., at 279—280, 84 S.Ct., at 726. Respondent claimed that
petitioner could not make such a showing and submitted a
supporting affidavit by the magazine's managing editor. The
editor denied any knowledge of the falsity of the statements
concerning petitioner and stated that he had relied on the
author's reputation and on his prior experience with the
accuracy and authenticity of the author's contributions to
American Opinion.


The District Court denied respondent's motion for summary
judgment in a memorandum opinion of September 16, 1970.
The court did not dispute respondent's claim to the protection
of the New York Times standard. Rather, it concluded that
petitioner might overcome the constitutional privilege by
making a factual showing sufficient to prove publication
of defamatory falsehood in reckless disregard of the truth.
During the course of the trial, however, it became clear that
the trial court had not acceped all of respondent's asserted
grounds for applying the New York Times rule to this
case. It thought that respondent's claim to the protection of
the constitutional privilege depended on the contention that
petitioner was either a public official under the New York
Times decision or a public figure under Curtis Publishing
Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094
(1967), apparently discounting the argument that a privilege
would arise from the presence of a public issue. After all the
evidence had been presented but before submission of the
case to the jury, the court ruled in effect that petitioner was
neither a public official nor a public figure. It added that, if
he were, the resulting application of the New York Times
standard would require a directed verdict for respondent.
Because some statements in the article constituted libel per se
*329  under Illinois law, the court submitted the case to the


jury under instructions that withdrew from its consideration
all issues save the measure of damages. The jury awarded
$50,000 to petitioner.


**3002  Following the jury verdict and on further reflection,
the District Court concluded that the New York Times
standard should govern this case even though petitioner was
not a public official or public figure. It accepted respondent's
contention that that privilege protected discussion of any
public issue without regard to the status of a person
defamed therein. Accordingly, the court entered judgment


for respondent notwithstanding the jury's verdict.2 This
conclusion anticipated the reasoning *330  of a plurality of
this Court in Rosenbloom v. Metromedia, Inc., 403 U.S. 29,
91 S.Ct. 1811, 29 L.Ed.2d 296 (1971).
 Petitioner appealed to contest the applicability of the New
York Times standard to this case. Although the Court of
Appeals for the Seventh Circuit doubted the correctness
of the District Court's determination that petitioner was


not a public figure, it did not overturn that finding.3 It
agreed with the District Court that respondent could assert
the constitutional privilege because the article concerned
a matter of public interest, citing this Court's intervening
decision in Rosenbloom v. Metromedia, Inc., supra. The
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Court of Appeals read Rosenbloom to require application
of the New York Times standard to any publication or
broadcast about an issue of significant public interest, without
regard to the position, fame, or anonymity of the person
defamed, and it concluded that respondent's statements *331


concerned such an issue.4 After reviewing the record, the
Court of Appeals endorsed **3003  the District Court's
conclusion that petitioner had failed to show by clear and
*332  convincing evidence that respondent had acted with


‘actual malice’ as defined by New York Times. There was
no evidence that the managing editor of American Opinion
knew of the falsity of the accusations made in the article. In
fact, he knew nothing about petitioner except what he learned
from the article. The court correctly noted that mere proof of
failure to investigate, without more, cannot establish reckless
disregard for the truth. Rather, the publisher must act with a
“high degree of awareness of . . . probable falsity.” St. Amant
v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 1325, 20
L.Ed.2d 262 (1968); accord, Beckley Newspapers Corp. v.
Hanks, 389 U.S. 81, 84—85, 88 S.Ct. 197, 199—200, 19
L.Ed.2d 248 (1967); Garrison v. Louisiana, 379 U.S. 64, 75
—76, 85 S.Ct. 209, 212, 216—217, 13 L.Ed.2d 125 (1964).
The evidence in this case did not reveal that respondent had
cause for such an awareness. The Court of Appeals therefore
affirmed, 471 F.2d 801 (1972). For the reasons stated below,
we reverse.


II


The principal issue in this case is whether a newspaper or
broadcaster that publishes defamatory falsehoods about an
individual who is neither a public official nor a public figure
may claim a constitutional privilege against liability for the
injury inflicted by those statements. The Court considered
this question on the rather different set of facts presented
in Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 91 S.Ct.
1811, 29 L.Ed.2d 296 (1971). Rosenbloom, a distributor of
nudist magazines, was arrested for selling allegedly obscene
material while making *333  a delivery to a retail dealer.
The police obtained a warrant and seized his entire inventory
of 3,000 books and magazines. He sought and obtained an
injunction prohibiting further police interference with his
business. He then sued a local radio station for failing to
note in two of its newscasts that the 3,000 items seized were
only ‘reportedly’ or ‘allegedly’ obscene and **3004  for
broadcasting references to ‘the smut literature racket’ and to
‘girlie-book peddlers' in its coverage of the court proceeding
for injunctive relief. He obtained a judgment against the radio


station, but the Court of Appeals for the Third Circuit held
the New York Times privilege applicable to the broadcast and
reversed. 415 F.2d 892 (1969).


This Court affirmed the decision below, but no majority could


agree on a controlling rationale. The eight Justices5 who
participated in Rosenbloom announced their views in five
separate opinions, none of which commanded more than three
votes. The several statements not only reveal disagreement
about the appropriate result in that case, they also reflect
divergent traditions of thought about the general problem of
reconciling the law of defamation with the First Amendment.
One approach has been to extend the New York Times test
to an expanding variety of situations. Another has been
to vary the level of constitutional privilege for defamatory
falsehood with the status of the person defamed. And a third
view would grant to the press and broadcast media absolute
immunity from liability for defamation. To place our holding
in the proper context, we preface our discussion of this case
with a review of the several Rosenbloom opinions and their
antecedents.


In affirming the trial court's judgment in the instant case,
the Court of Appeals relied on Mr. Justice Brennan's *334
conclusion for the Rosenbloom plurality that ‘all discussion
and communication involving matters of public or general
concern,’ 403 U.S., at 44, 91 S.Ct., at 1820, warrant the
protection from liability for defamation accorded by the rule
originally enunciated in New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964). There
this Court defined a constitutional privilege intended to
free criticism of public officials from the restraints imposed
by the common law of defamation. The Times ran a
political advertisement endorsing civil rights demonstrations
by black students in Alabama and impliedly condemning
the performance of local law-enforcement officials. A
police commissioner established in state court that certain
misstatements in the advertisement referred to him and that
they constituted libel per se under Alabama law. This showing
left the Times with the single defense of truth, for under
Alabama law neither good faith nor reasonable care would
protect the newspaper from liability. This Court concluded
that a ‘rule compelling the critic of official conduct to
guarantee the truth of all his factual assertions' would deter
protected speech, id., at 279, 84 S.Ct., at 725, and announced
the constitutional privilege designed to counter that effect:
‘The constitutional guarantees require, we think, a federal rule
that prohibits a public official from recovering damages for a
defamatory falsehood relating to his official conduct unless he
proves that the statement was made with ‘actual malice’—that
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is, with knowledge that it was false or with reckless disregard
of whether it was false or not.' Id., at 279—280, 84 S.Ct. at


726.6


**3005  *335  Three years after New York Times, a
majority of the Court agreed to extend the constitutional
privilege to defamatory criticism of ‘public figures.’ This
extension *336  was announced in Curtis Publishing Co. v.
Butts and its companion, Associated Press v. Walker, 388 U.S.
130, 162, 87 S.Ct. 1975, 1995, 18 L.Ed.2d 1094 (1967). The
first case involved the Saturday Evening Post's charge that
Coach Wally Butts of the University of Georgia had conspired
with Coach ‘Bear’ Bryant of the University of Alabama
to fix a football game between their respective schools.
Walker involved an erroneous Associated Press account of
former Major General Edwin Walker's participation in a
University of Mississippi campus riot. Because Butts was
paid by a private alumni association and Walker had resigned
from the Army, neither could be classified as a ‘public
official’ under New York Times. Although Mr. Justice Harlan
announced the result in both cases, a majority of the Court
agreed with Mr. Chief Justice Warren's conclusion that the
New York Times test should apply to criticism of ‘public


figures' as well as ‘public officials.'7 The Court extended
the constitutional *337  privilege announced in that case
to protect defamatory criticism of nonpublic persons who
‘are nevertheless intimately involved in the resolution of
important public questions or, by reason of their fame, shape
events in areas of concern to society at large.’ Id., at 164, 87
S.Ct., at 1996 (Warren, C.J., concurring in result).


In his opinion for the plurality in **3006  Rosenbloom v.
Metromedia, Inc., 403 U.S. 29, 91 S.Ct. 1811, 29 L.Ed.2d
296 (1971), Mr. Justice Brennan took the New York Times
privilege one step further. He concluded that its protection
should extend to defamatory falsehoods relating to private
persons if the statements concerned matters of general or
public interest. He abjured the suggested distinction between
public officials and public figures on the one hand and private
individuals on the other. He focused instead on society's
interest in learning about certain issues: ‘If a matter is a
subject of public or general interest, it cannot suddenly
become less so merely because a private individual is
involved, or because in some sense the individual did not
‘voluntarily’ choose to become involved.' Id., at 43, 91 S.Ct.,
at 1819. Thus, under the plurality opinion, a private citizen
involuntarily associated with a matter of general interest has


no recourse for injury to his reputation unless he can satisfy
the demanding requirements of the New York Times test.


Two members of the Court concurred in the result in
Rosenbloom but departed from the reasoning of the plurality.
Mr. Justice Black restated his view, long shared by Mr. Justice
Douglas, that the First Amendment cloaks the news media
with an absolute and indefeasible immunity from liability for
defamation. Id., at 57, 91 S.Ct., at 1826. Mr. Justice White
concurred on a narrower ground. Ibid. He concluded that ‘the
First Amendment gives the press and the broadcast media a
privilege to report and comment upon the official actions of
public *338  servants in full detail, with no requirement that
the reputation or the privacy of an individual involved in or
affected by the official action be spared from public view.’
Id., at 62, 91 S.Ct., at 1829. He therefore declined to reach the
broader questions addressed by the other Justices.


Mr. Justice Harlan dissented. Although he had joined the
opinion of the Court in New York Times, in Curtis Publishing
Co. he had contested the extension of the privilege to
public figures. There he had argued that a public figure
who held no governmental office should be allowed to
recover damages for defamation ‘on a showing of highly
unreasonable conduct constituting an extreme departure
from the standards of investigation and reporting ordinarily
adhered to by responsible publishers.’ 388 U.S., at 155, 87
S.Ct., at 1991. In his Curtis Publishing Co. opinion Mr. Justice
Harlan had distinguished New York Times primarily on the
ground that defamation actions by public officials ‘lay close
to seditious libel . . .’ Id., at 153, 87 S.Ct., at 1990. Recovery
of damages by one who held no public office, however, could
not ‘be viewed as a vindication of governmental policy.’ Id.,
at 154, 87 S.Ct., at 1991. Additionally, he had intimated
that, because most public officials enjoyed absolute immunity
from liability for their own defamatory utterances under Barr
v. Matteo, 360 U.S. 564, 79 S.Ct. 1335, 3 L.Ed.2d 1434
(1959), they lacked a strong claim to the protection of the
courts.


In Rosenbloom Mr. Justice Harlan modified these views. He
acquiesced in the application of the privilege to defamation
of public figures but argued that a different rule should obtain
where defamatory falsehood harmed a private individual. He
noted that a private person has less likelihood ‘of securing
access to channels of communication sufficient to rebut
falsehoods concerning him’ than do public officials and
public figures, 403 U.S., at 70, 91 S.Ct., at 1833 and has not
voluntarily placed himself in the *339  public spotlight. Mr.
Justice Harlan concluded that the States could constitutionally
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allow private individuals to recover damages for defamation
on the basis of any standard of care except liability without
fault.


Mr. Justice Marshall dissented in Rosenbloom in an opinion
joined by Mr. Justice Stewart. Id., at 78, 91 S.Ct., at 1836.
He thought that the plurality's ‘public or general interest’
test for determining the applicability of the New York
Times privilege would involve the courts in the dangerous
business of deciding ‘what information is relevant to **3007
self-government.’ Id., at 79, 91 S.Ct., at 1837. He also
contended that the plurality's position inadequately served
‘society's interest in protecting private individuals from
being thrust into the public eye by the distorting light of
defamation.’ Ibid. Mr. Justice Marshall therefore reached
the conclusion, also reached by Mr. Justice Harlan, that the
States should be ‘essentially free to continue the evolution
of the common law of defamation and to articulate whatever
fault standard best suits the State's need,’ so long as the
States did not impose liability without fault. Id., at 86, 91
S.Ct., at 1841. The principal point of disagreement among
the three dissenters concerned punitive damages. Whereas
Mr. Justice Harlan thought that the States could allow
punitive damages in amounts bearing ‘a reasonable and
purposeful relationship to the actual harm done . . .,’ id., at
75, 91 S.Ct., at 1835, Mr. Justice Marshall concluded that
the size and unpredictability of jury awards of exemplary
damages unnecessarily exacerbated the problems of media
self-censorship and that such damages should therefore be
forbidden.


III


We begin with the common ground. Under the First
Amendment there is no such thing as a false idea. However
pernicious an opinion may seem, we depend for its correction
not on the conscience of judges and juries but *340  on the


competition of other ideas.8 But there is no constitutional
value in false statements of fact. Neither the intentional lie
nor the careless error materially advances society's interest in
‘uninhibited, robust, and wide-open’ debate on public issues.
New York Times Co. v. Sullivan, 376 U.S., at 270, 84 S.Ct., at
721. They belong to that category of utterances which ‘are no
essential part of any exposition of ideas, and are of such slight
social value as a step to truth that any benefit that may be
derived from them is clearly outweighed by the social interest
in order and morality.’ Chaplinsky v. New Hampshire, 315
U.S. 568, 572, 62 S.Ct. 766, 769, 86 L.Ed. 1031 (1942).


Although the erroneous statement of fact is not worthy of
constitutional protection, it is nevertheless inevitable in free
debate. As James Madison pointed out in the Report on
the Virginia Resolutions of 1798: ‘Some degree of abuse is
inseparable from the proper use of every thing; and in no
instance is this more true than in that of the press.’ 4 J. Elliot,
Debates on the Federal Constitution of 1787, p. 571 (1876).
And punishment of error runs the risk of inducing a cautious
and restrictive exercise of the constitutionally guaranteed
freedoms of speech and press. Our decisions recognize that a
rule of strict liability that compels a publisher or broadcaster
to guarantee the accuracy of his factual assertions may lead
to intolerable self-censorship. Allowing the media to avoid
liability only by proving the truth of all injurious statements
does not accord adequate protection to First Amendment
liberties. As the Court stated in New York Times Co. v.
Sullivan, supra, 376 U.S., at 279, 84 S.Ct., at 725: ‘Allowance
of the defense of truth, *341  with the burden of proving it
on the defendant, does not mean that only false speech will
be deterred.’ The First Amendment requires that we protect
some falsehood in order to protect speech that matters.


The need to avoid self-censorship by the news media is,
however, not the only societal value at issue. If it were, this
Court would have embraced long ago the view that publishers
and broadcasters enjoy an unconditional and indefeasible
immunity from liability for defamation. See New York Times
Co. v. Sullivan, supra, at 293, 84 S.Ct., at 733 (Black, J.,
concurring); Garrison v. Louisiana, 379 U.S., at 80, 85 S.Ct.,
at 218 (1964) (Douglas, J., concurring); **3008  Curtis
Publishing Co. v. Butts, 388 U.S., at 170, 87 S.Ct., at 1999
(opinion of Black, J.). Such a rule would, indeed, obviate the
fear that the prospect of civil liability for injurious falsehood
might dissuade a timorous press from the effective exercise
of First Amendment freedoms. Yet absolute protection for
the communications media requires a total sacrifice of the
competing value served by the law of defamation.
 The legitimate state interest underlying the law of libel is the
compensation of individuals for the harm inflicted on them
by defamatory falsehood. We would not lightly require the
State to abandon this purpose, for, as Mr. Justice Stewart has
reminded us, the individual's right to the protection of his own
good name
‘reflects no more than our basic concept of the essential
dignity and worth of every human being—a concept at the
root of any decent system of ordered liberty. The protection
of private personality, like the protection of life itself, is
left primarily to the individual States under the Ninth and
Tenth Amendments. But this does not mean that the right is
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entitled to any less recognition by this Court as a basic of our
constitutional system.’ Rosenblatt v. Baer, 383 U.S. 75, 92, 86
S.Ct. 669, 679, 15 L.Ed.2d 597 (1966) (concurring opinion).


*342  Some tension necessarily exists between the need for
a vigorous and uninhibited press and the legitimate interest
in redressing wrongful injury. As Mr. Justice Harlan stated,
‘some antithesis between freedom of speech and press and
libel actions persists, for libel remains premised on the content
of speech and limits the freedom of the publisher to express
certain sentiments, at least without guaranteeing legal proof
of their substantial accuracy.’ Curtis Publishing Co. v. Butts,
supra, 388 U.S., at 152, 87 S.Ct., at 1990. In our continuing
effort to define the proper accommodation between these
competing concerns, we have been especially anxious to
assure to the freedoms of speech and press that ‘breathing
space’ essential to their fruitful exercise. NAACP v. Button,
371 U.S. 415, 433, 83 S.Ct. 328, 338, 9 L.Ed.2d 405 (1963).
To that end this Court has extended a measure of strategic
protection to defamatory falsehood.
 The New York Times standard defines the level of
constitutional protection appropriate to the context of
defamation of a public person. Those who, by reason of
the notoriety of their achievements or the vigor and success
with which they seek the public's attention, are properly
classed as public figures and those who hold governmental
office may recover for injury to reputation only on clear and
convincing proof that the defamatory falsehood was made
with knowledge of its falsity or with reckless disregard for
the truth. This standard administers an extremely powerful
antidote to the inducement to media self-censorship of the
common-law rule of strict liability for libel and slander.
And it exacts a correspondingly high price from the victims
of defamatory falsehood. Plainly many deserving plaintiffs,
including some intentionally subjected to injury, will be
unable to surmount the barrier of the New York Times test.
Despite this *343  substantial abridgment of the state law
right to compensation for wrongful hurt to one's reputation,
the Court has concluded that the protection of the New
York Times privilege should be available to publishers
and broadcasters of defamatory falsehood concerning public
officials and public figures. New York Times Co. v. Sullivan,
supra; Curtis Publishing Co. v. Butts, supra. We think
that these decisions are correct, but we do not find their
holdings justified solely by reference to the interest of
the press and broadcast media in immunity from liability.
Rather, we believe that the New York Times rule states an
accommodation between this concern and the limited state


interest present in the context of libel actions brought by
public persons. For the reasons stated below, we conclude
that the state interest in **3009  compensating injury to the
reputation of private individuals requires that a different rule
should obtain with respect to them.


Theoretically, of course, the balance between the needs of
the press and the individual's claim to compensation for
wrongful injury might be struck on a case-by-case basis. As
Mr. Justice Harlan hypothesized, ‘it might seem, purely as
an abstract matter, that the most utilitarian approach would
be to scrutinize carefully every jury verdict in every libel
case, in order to ascertain whether the final judgment leaves
fully protected whatever First Amendment values transcend
the legitimate state interest in protecting the particular
plaintiff who prevailed.’ Rosenbloom v. Metromedia, Inc.,
403 U.S., at 63, 91 S.Ct., at 1829 (footnote omitted). But this
approach would lead to unpredictable results and uncertain
expectations, and it could render our duty to supervise the
lower courts unmanageable. Because an ad hoc resolution
of the competing interests at stake in each particular case is
not feasible, we must lay down broad rules of general *344
application. Such rules necessarily treat alike various cases
involving differences as well as similarities. Thus it is often
true that not all of the considerations which justify adoption of
a given rule will obtain in each particular case decided under
its authority.


With that caveat we have no difficulty in distinguishing
among defamation plaintiffs. The first remedy of any victim
of defamation is self-help—using available opportunities
to contradict the lie or correct the error and thereby to
minimize its adverse impact on reputation. Public officials
and public figures usually enjoy significantly greater access
to the channels of effective communication and hence have a
more realistic opportunity to counteract false statements than


private individuals normally enjoy.9 Private individuals are
therefore more vulnerable to injury, and the state interest in
protecting them is correspondingly greater.


More important than the likelihood that private individuals
will lack effective opportunities for rebuttal, there is
a compelling normative consideration underlying the
distinction between public and private defamation plaintiffs.
An individual who decides to seek governmental office must
accept certain necessary consequences of that involvement
in public affairs. He runs the risk of closer public scrutiny
than might otherwise be the case. And society's interest
in the officers of government is not strictly limited to the
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formal discharge of official duties. As the Court pointed
out in Garrison v. Louisiana, 379 U.S., at 77, 85 S.Ct., at
217, the public's interest extends to ‘anything *345  which
might touch on an official's fitness for office. . . . Few
personal attributes are more germane to fitness for office
than dishonesty, malfeasance, or improper motivation, even
though these characteristics may also affect the official's
private character.’


Those classed as public figures stand in a similar position.
Hypothetically, it may be possible for someone to become
a public figure through no purposeful action of his own,
but the instances of truly involuntary public figures must be
exceedingly rare. For the most part those who attain this status
have assumed roles of especial prominence in the affairs of
society. Some occupy positions of such persuasive power and
influence that they are deemed public figures for all purposes.
More commonly, those classed as public figures have thrust
themselves to the forefront of particular public controversies
in order to influence the resolution of the issues involved. In
either event, they invite attention and comment.


**3010  Even if the foregoing generalities do not obtain
in every instance, the communications media are entitled to
act on the assumption that public officials and public figures
have voluntarily exposed themselves to increased risk of
injury from defamatory falsehood concerning them. No such
assumption is justified with respect to a private individual.
He has not accepted public office or assumed an ‘influential
role in ordering society.’ Curtis Publishing Co. v. Butts, 388
U.S., at 164, 87 S.Ct., at 1996 (Warren, C.J., concurring in
result). He has relinquished no part of his interest in the
protection of his own good name, and consequently he has
a more compelling call on the courts for redress of injury
inflicted by defamatory falsehood. Thus, private individuals
are not only more vulnerable to injury than public officials
and public figures; they are also more deserving of recovery.
 For these reasons we conclude that the States should retain
substantial latitude in their efforts to enforce a *346  legal
remedy for defamatory falsehood injurious to the reputation
of a private individual. The extension of the New York Times
test proposed by the Rosenbloom plurality would abridge this
legitimate state interest to a degree that we find unacceptable.
And it would occasion the additional difficulty of forcing
state and federal judges to decide on an ad hoc basis which
publications address issues of ‘general or public interest’ and
which do not—to determine, in the words of Mr. Justice
Marshall, ‘what information is relevant to self-government.’
Rosenbloom v. Metromedia, Inc., 403 U.S., at 79, 91 S.Ct.,
at 1837. We doubt the wisdom of committing this task to


the conscience of judges. Nor does the Constitution require
us to draw so thin a line between the drastic alternatives
of the New York Times privilege and the common law of
strict liability for defamatory error. The ‘public or general
interest’ test for determining the applicability of the New York
Times standard to private defamation actions inadequately
serves both of the competing values at stake. On the one
hand, a private individual whose reputation is injured by
defamatory falsehood that does concern an issue of public
or general interest has no recourse unless he can meet the
rigorous requirements of New York Times. This is true despite
the factors that distinguish the state interest in compensating
private individuals from the analogous interest involved in
the context of public persons. On the other hand, a publisher
or broadcaster of a defamatory error which a court deems
unrelated to an issue of public or general interest may be held
liable in damages even if it took every reasonable precaution
to ensure the accuracy of its assertions. And liability may far
exceed compensation for any actual injury to the plaintiff, for
the jury may be permitted to presume damages without proof
of loss and even to award punitive damages.


*347   We hold that, so long as they do not impose liability
without fault, the States may define for themselves the
appropriate standard of liability for a publisher or broadcaster


of defamatory falsehood injurious to a private individual.10


This approach provides a **3011  more equitable *348
boundary between the competing concerns involved here.
It recognizes the strength of the legitimate state interest
in compensating private individuals for wrongful injury to
reputation, yet shields the press and broadcast media from
the rigors of strict liability for defamation. At least this
conclusion obtains where, as here, the substance of the
defamatory statement ‘makes substantial danger to reputation


apparent.'11 This phrase places in perspective the conclusion
we announce today. Our inquiry would involve considerations
somewhat different from those discussed above if a State
purported to condition civil liability on a factual misstatement
whose content did not warn a reasonably prudent editor or
broadcaster of its defamatory potential. Cf. Time, Inc. v. Hill,
385 U.S. 374, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967). Such a
case is not now before us, and we intimate no view as to its
proper resolution.


IV


 Our accommodation of the competing values at stake in
defamation suits by private individuals allows the States to
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impose liability on the publisher or broadcaster of defamatory
falsehood on a less demanding showing than that required by
New York Times. This conclusion is not based on a belief
that the considerations which prompted the adoption of the
New York Times privilege for defamation of public officials
and its extension to public figures are wholly inapplicable
to the context of private individuals. Rather, we endorse
this approach in recognition of the strong and legitimate
state interest in compensating private individuals for injury
to reputation. *349  But this countervailing state interest
extends no further than compensation for actual injury. For
the reasons stated below, we hold that the States may not
permit recovery of presumed or punitive damages, at least
when liability is not based on a showing of knowledge of
falsity or reckless disregard for the truth.


The common law of defamation is an oddity of tort law,
for it allows recovery of purportedly compensatory damages
without evidence of actual loss. Under the traditional rules
pertaining to actions for libel, the existence of injury is
presumed from the fact of publication. Juries may award
substantial sums as compensation for supposed damage
to reputation without any proof that such harm actually
occurred. The largely uncontrolled discretion of juries
to award damages where there is no loss unnecessarily
compounds the potential of any **3012  system of liability
for defamatory falsehood to inhibit the vigorous exercise
of First Amendment freedoms. Additionally, the doctrine of
presumed damages invites juries to punish unpopular opinion
rather than to compensate individuals for injury sustained by
the publication of a false fact. More to the point, the States
have no substantial interest in securing for plaintiffs such as
this petitioner gratuitous awards of money damages far in
excess of any actual injury.


We would not, of course, invalidate state law simply
because we doubt its wisdom, but here we are attempting
to reconcile state law with a competing interest grounded
in the constitutional command of the First Amendment. It
is therefore appropriate to require that state remedies for
defamatory falsehood reach no farther than is necessary to
protect the legitimate interest involved. It is necessary to
restrict defamation plaintiffs who do not prove knowledge
of falsity or reckless disregard for the truth to compensation
for actual injury. We *350  need not define ‘actual injury,’
as trial courts have wide experience in framing appropriate
jury instructions in tort actions. Suffice it to say that actual
injury is not limited to out-of-pocket loss. Indeed, the more
customary types of actual harm inflicted by defamatory


falsehood include impairment of reputation and standing in
the community, personal humiliation, and mental anguish and
suffering. Of course, juries must be limited by appropriate
instructions, and all awards must be supported by competent
evidence concerning the injury, although there need be no
evidence which assigns an actual dollar value to the injury.
 We also find no justification for allowing awards of punitive
damages against publishers and broadcasters held liable under
state-defined standards of liability for defamation. In most
jurisdictions jury discretion over the amounts awarded is
limited only by the gentle rule that they not be excessive.
Consequently, juries assess punitive damages in wholly
unpredictable amounts bearing no necessary relation to the
actual harm caused. And they remain free to use their
discretion selectively to punish expressions of unpopular
views. Like the doctrine of presumed damages, jury discretion
to award punitive damages unnecessarily exacerbates the
danger of media self-censorship, but, unlike the former rule,
punitive damages are wholly irrelevant to the state interest
that justifies a negligence standard for private defamation
actions. They are not compensation for injury. Instead, they
are private fines levied by civil juries to punish reprehensible
conduct and to deter its future occurrence. In short, the private
defamation plaintiff who establishes liability under a less
demanding standard than that stated by New York Times may
recover only such damages as are sufficient to compensate
him for actual injury.


*351  V


 Notwithstanding our refusal to extend the New York Times
privilege to defamation of private individuals, respondent
contends that we should affirm the judgment below on the
ground that petitioner is either a public official or a public
figure. There is little basis for the former assertion. Several
years prior to the present incident, petitioner had served
briefly on housing committees appointed by the mayor of
Chicago, but at the time of publication he had never held any
remunerative governmental position. Respondent admits this
but argues that petitioner's appearance at the coroner's inquest
rendered him a ‘de facto public official.’ Our cases recognized
no such concept. Respondent's suggestion would sweep all
lawyers under the New York Times rule as officers of the court
and distort the plain meaning of the ‘public official’ category
beyond all recognition. We decline to follow it.


 Respondent's characterization of petitioner as a public figure
raises a different question. That designation **3013  may







Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974)
94 S.Ct. 2997, 41 L.Ed.2d 789, 1 Media L. Rep. 1633


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10


rest on either of two alternative bases. In some instances
an individual may achieve such pervasive fame or notoriety
that he becomes a public figure for all purposes and in all
contexts. More commonly, an individual voluntarily injects
himself or is drawn into a particular public controversy and
thereby becomes a public figure for a limited range of issues.
In either case such persons assume special prominence in the
resolution of public questions.


Petitioner has long been active in community and professional
affairs. He has served as an officer of local civic groups and
of various professional organizations, and he has published
several books and articles on legal subjects. Although
petitioner was consequently well known in some circles,
he had achieved no general fame  *352  or notoriety in
the community. None of the prospective jurors called at the
trial had ever heard of petitioner prior to this litigation, and
respondent offered no proof that this response was atypical
of the local population. We would not lightly assume that a
citizen's participation in community and professional affairs
rendered him a public figure for all purposes. Absent clear
evidence of general fame or notoriety in the community, and
pervasive involvement in the affairs of society, an individual
should not be deemed a public personality for all aspects of
his life. It is preferable to reduce the public-figure question to
a more meaningful context by looking to the nature and extent
of an individual's participation in the particular controversy
giving rise to the defamation.


In this context it is plain that petitioner was not a public figure.
He played a minimal role at the coroner's inquest, and his
participation related solely to his representation of a private
client. He took no part in the criminal prosecution of Officer
Nuccio. Moreover, he never discussed either the criminal or
civil litigation with the press and was never quoted as having
done so. He plainly did not thrust himself into the vortex of
this public issue, nor did he engage the public's attention in an
attempt to influence its outcome. We are persauded that the
trial court did not err in refusing to characterize petitioner as
a public figure for the purpose of this litigation.


We therefore conclude that the New York Times standard
is inapplicable to this case and that the trial court erred
in entering judgment for respondent. Because the jury was
allowed to impose liability without fault and was permitted
to presume damages without proof of injury, a new trial is
necessary. We reverse and remand for further proceedings in
accord with this opinion.


It is ordered.


Reversed and remanded.


*353  Mr. Justice BLACKMUN, concurring.


I joined Mr. Justice Brennan's opinion for the plurality in
Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 91 S.Ct. 1811,
29 L.Ed.2d 296 (1971). I did so because I concluded that,
given New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964), and its progeny (noted by the
Court, ante, at 3004—3005, n. 6), as well as Curtis Publishing
Co. v. Butts, and Associated Press v. Walker, 388 U.S. 130,
87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967), the step taken in
Rosenbloom, extending the New York Times doctrine to an
event of public or general interest, was logical and inevitable.
A majority of the Court evidently thought otherwise, as
is particularly evidenced by Mr. Justice White's separate
concurring opinion there and by the respective dissenting
opinions of Mr. Justice Harlan and of Mr. Justice Marshall
joined by Mr. Justice Stewart.


The Court today refuses to apply New York Times to the
private individual, as contrasted with the public official and
the public figure. It thus withdraws to the factual limits of
the pre-Rosenbloom cases. It thereby fixes the outer boundary
of the New York Times doctrine and **3014  says that
beyond that boundary, a State is free to define for itself the
appropriate standard of media liability so long as it does not
impose liability without fault. As my joinder in Rosenbloom's
plurality opinion would intimate, I sense some illogic in this.


The Court, however, seeks today to strike a balance between
competing values where necessarily uncertain assumptions
about human behavior color the result. Although the Court's
opinion in the present case departs from the rationale of the
Rosenbloom plurality, in that the Court now conditions a libel
action by a private person upon a showing of negligence, as
contrasted with a showing of willful or reckless disregard, I
am willing to  *354  join, and do join, the Court's opinion
and its judgment for two reasons:


1. By removing the specters of presumed and punitive
damages in the absence of New York Times malice, the
Court eliminates significant and powerful motives for self-
censorship that otherwise are present in the traditional libel
action. By so doing, the Court leaves what should prove to be
sufficient and adequate breathing space for a vigorous press.
What the Court has done, I believe, will have little, if any,
practical effect on the functioning of responsible journalism.
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2. The Court was sadly fractionated in Rosenbloom. A
result of that kind inevitably leads to uncertainty. I feel
that it is of profound importance for the Court to come to
rest in the defamation area and to have a clearly defined
majority position that eliminates the unsureness engendered
by Rosenbloom's diversity. If my vote were not needed
to create a majority, I would adhere to my prior view.
A definitive ruling, however, is paramount. See Curtis
Publishing Co. v. Butts, 388 U.S., at 170, 87 S.Ct., at 1999
(Black, J., concurring); Time, Inc. v. Hill, 385 U.S. 374,
398, 87 S.Ct. 534, 547, 17 L.Ed.2d 456 (1967) (Black, J.,
concurring); United States v. Vuitch, 402 U.S. 62, 97, 91 S.Ct.
1294, 1311, 28 L.Ed.2d 601 (1971) (separate statement).


For these reasons, I join the opinion and the judgment of the
Court.


Mr. Chief Justice BURGER, dissenting.


The doctrines of the law of defamation have had a gradual
evolution primarily in the state courts. In New York Times
Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964), and its progeny this Court entered this field.


Agreement or disagreement with the law as it has evolved
to this time does not alter the fact that it has been orderly
development with a consistent basic rationale. In today's
opinion the Court abandons the traditional *355  thread so
far as the ordinary private citizen is concerned and introduces
the concept that the media will be liable for negligence
in publishing defamatory statements with respect to such
persons. Although I agree with much of what Mr. Justice
WHITE states, I do not read the Court's new doctrinal
approach in quite the way he does. I am frank to say I do not
know the parameters of a ‘negligence’ doctrine as applied to
the news media. Conceivably this new doctrine could inhibit
some editors, as the dissents of Mr. Justice DOUGLAS and
Mr. Justice BRENNAN suggest. But I would prefer to allow
this area of law to continue to evolve as it has up to now
with respect to private citizens rather than embark on a new
doctrinal theory which has no jurisprudential ancestry.


The petitioner here was performing a professional
representative role as an advocate in the highest tradition
of the law, and under that tradition the advocate is not
to be invidiously identified with his client. The important
public policy which underlies this tradition—the right to
counsel—would be gravely jeopardized if every lawyer who
takes an ‘unpopular’ case, civil or criminal, **3015  would


automatically become fair game for irresponsible reporters
and editors who might, for example, describe the lawyer
as a ‘mob mouthpiece’ for representing a client with a
serious prior criminal record, or as an ‘ambulance chaser’ for
representing a claimant in a personal injury action.


I would reverse the judgment of the Court of Appeals and
remand for reinstatement of the verdict of the jury and the
entry of an appropriate judgment on that verdict.


Mr. Justice DOUGLAS, dissenting.


The Court describes this case as a return to the struggle of
‘defin(ing) the proper accommodation between the law of
defamation and the freedoms of speech and press protected by
the First Amendment.’ It is indeed a struggle, once described
by Mr. Justice Black as ‘the same *356  quagmire’ in
which the Court ‘is now helplessly struggling in the field of
obscenity.’ Curtis Publishing Co. v. Butts, 388 U.S. 130, 171,
87 S.Ct. 1975, 2000, 18 L.Ed.2d 1094 (concurring opinion).
I would suggest that the struggle is a quite hopeless one,
for, in light of the command of the First Amendment, no
‘accommodation’ of its freedoms can be ‘proper’ except those
made by the Framers themselves.


Unlike the right of privacy which, by the terms of the
Fourth Amendment, must be accommodated with reasonable
searches and seizures and warrants issued by magistrates, the
rights of free speech and of a free press were protected by
the Framers in verbiage whose prescription seems clear. I
have stated before my view that the First Amendment would


bar Congress from passing any libel law.1 This was the view


held by Thomas Jefferson2 and it is one Congress has never
challenged through enactment of a civil libel statute. The
sole congressional attempt at this variety of First Amendment
muzzle was in the Sedition Act of 1798—a criminal libel act
never tested in this Court and one which expired by its terms
three years after enactment. As President, Thomas Jefferson
pardoned those who were convicted under the Act, and fines


levied in its prosecution were repaid by Act of Congress.3


The general *357  consensus was that the Act constituted a
regrettable legislative exercise plainly in violation of the First


Amendment.4


With the First Amendment made applicable to the States


through the Fourteenth,5 I do not see how States have any
more ability to ‘accommodate’ freedoms of speech or of the
press than does Congress. This is true whether the form of the
accommodation is civil or criminal since ‘(w)hat a State may
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not constitutionally bring about by means of a criminal statute
is likewise beyond the reach of its civil law of libel.’ New
York Times Co. v. Sullivan, 376 U.S. 254, 277, 84 S.Ct. 710,
724, 11 L.Ed.2d 686. Like Congress, States are without power
‘to use a civil libel law or any other law to impose damages
for merely **3016  discussing public affairs.’ Id., at 295, 84


S.Ct., at 734 (Black, J., concurring).6


*358  Continued recognition of the possibility of state libel
suits for public discussion of public issues leaves the freedom
of speech honored by the Fourteenth Amendment a diluted
version of First Amendment protection. This view is only
possible if one accepts the position that the First Amendment
is applicable to the States only through the Due Process
Clause of the Fourteenth, due process freedom of speech
being only that freedom which this Court might deem to


be ‘implicit in the concept of ordered liberty.'7 But the
Court frequently has rested *359  state free speech and free


press decisions on the Fourteenth Amendment generally8


rather than on the Due Process Clause alone. The Fourteenth
Amendment speaks not only of due process but also of
‘privileges and immunities' of United States citizenship. I can
conceive of no privilege or immunity with a higher claim
to recognition **3017  against state abridgment than the
freedoms of speech and of the press. In our federal system we
are all subject to two governmental regimes, and freedoms of
speech and of the press protected against the infringement of
only one are quite illusory. The identity of the oppressor is, I
would think, a matter of relative indifference to the oppressed.


There can be no doubt that a State impinges upon free and
open discussion when it sanctions the imposition of damages
for such discussion through its civil libel laws. Discussion of
public affairs is often marked by highly charged emotions,
and jurymen, not unlike us all, are subject to those emotions.
It is indeed this very type of speech which is the reason for the
First Amendment since speech which arouses little emotion
is little in need of protection. The vehicle for publication in
this case was the American Opinion, a most controversial
periodical which disseminates the views of the John Birch
Society, an organization which many deem to be *360
quite offensive. The subject matter involved ‘Communist
plots,’ ‘conspiracies against law enforcement agencies,’ and
the killing of a private citizen by the police. With any
such amalgam of controversial elements pressing upon the
jury, a jury determination, unpredictable in the most neutral
circumstances, becomes for those who venture to discuss
heated issues, a virtual roll of the dice separating them from
liability for often massive claims of damage.


It is only the hardy publisher who will engage in discussion
in the face of such risk, and the Court's preoccupation with
proliferating standards in the area of libel increases the
risks. It matters little whether the standard be articulated as
‘malice’ or ‘reckless disregard of the truth’ or ‘negligence,’
for jury determinations by any of those criteria are virtually
unreviewable. This Court, in its continuing delineation of
variegated mantles of First Amendment protection, is, like
the potential publisher, left with only speculation on how jury
findings were influenced by the effect the subject matter of the
publication had upon the minds and viscera of the jury. The
standard announced today leaves the States free to ‘define for
themselves the appropriate standard of liability for a publisher
or broadcaster’ in the circumstances of this case. This of
course leaves the simple negligence standard as an option,
with the jury free to impose damages upon a finding that
the publisher failed to act as ‘a reasonable man.’ With such
continued erosion of First Amendment protection, I fear that it
may well be the reasonable man who refrains from speaking.


Since in my view the First and Fourteenth Amendments
prohibit the imposition of damages upon respondent for this
discussion of public affairs, I would affirm the judgment
below.


*361  Mr. Justice BRENNAN, dissenting.


I agree with the conclusion, expressed in Part V of the Court's
opinion, that, at the time of publication of respondent's article,
petitioner could not properly have been viewed as either
a ‘public official’ or ‘public figure’; instead, respondent's
article, dealing with an alleged conspiracy to discredit local
police forces, concerned petitioner's purported involvement
in ‘an event of ‘public or general interest.“ Rosenbloom v.
Metromedia, Inc., 403 U.S. 29, 31—32, 91 S.Ct. 1811, 1814,
29 L.Ed.2d 296 (1971); see ante, at 3002 n. 4. I cannot
agree, however, that free and robust debate—so essential
to the proper functioning of our system of government—
is permitted adequate ‘breathing space,’ N A A C P v.
Button, 371 U.S. 415, 433, 83 S.Ct. 328, 338, 9 L.Ed.2d
405 (1963), when, as the Court holds, the States may impose
all but strict liability for defamation if the defamed party
is a private person and ‘the substance of the defamatory
statement ‘makes substantial danger to reputation apparent.’'


Ante, at 3011.1 I adhere to my view expressed **3018  in
Rosenbloom v. Metromedia, Inc., supra, that we strike the
proper accommodation between avoidance of media self-
censorship and protection of individual reputations only when
we require States to apply the New York, Times Co. v.
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Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964),
knowing-or-reckless-falsity standard in civil libel actions
concerning media reports of the involvement of private
individuals in events of public or general interest.


The Court does not hold that First Amendment guarantees do
not extend to speech concerning private persons' involvement
in events of public or general interest. It recognizes that
self-governance in this country perseveres because of our
‘profound national commitment *362  to the principle that
debate on public issues should be uninhibited, robust, and
wide-open.’ Id., at 270, 84 S.Ct., at 721 (emphasis added).
Thus, guarantees of free speech and press necessarily reach
‘far more than knowledge and debate about the strictly official
activities of various levels of government,’ Rosenbloom v.
Metromedia, Inc., supra, 403 U.S., at 41, 91 S.Ct., at 1818
for ‘(f)reedom of discussion, if it would fulfill its historic
function in this nation, must embrace all issues about which
information is needed or appropriate to enable the members of
society to cope with the exigencies of their period.’ Thornhill
v. Alabama, 310 U.S. 88, 102, 60 S.Ct. 736, 744, 84 L.Ed.
1093 (1940).


The teaching to be distilled from our prior cases is that, while
public interest in events may at times be influenced by the
notoriety of the individuals involved, ‘(t)he public's primary
interest is in the event (,) . . . the conduct of the participant
and the content, effect, and significance of the conduct . . .’
Rosenbloom, supra, 403 U.S. at 43, 91 S.Ct. at 1819. Matters
of public or general interest do not ‘suddenly become less so
merely because a private individual is involved, or because
in some sense the individual did not ‘voluntarily’ choose to
become involved.' Ibid. See Time, Inc. v. Hill, 385 U.S. 374,
388, 87 S.Ct. 534, 542, 17 L.Ed.2d 456 (1967).


Although acknowledging that First Amendment values are
of no less significance when media reports concern private
persons' involvement in matters of public concern, the
Court refuses to provide, in such cases, the same level
of constitutional protection that has been afforded the
media in the context of defamation of public persons. The
accommodation that this Court has established between free
speech and libel laws in cases involving public officials
and public figures—that defamatory falsehood be shown by
clear and convincing evidence to have been published with
knowledge of falsity or with reckless disregard of truth—is
not apt, the Court holds, because *363  the private individual
does not have the same degree of access to the media to rebut
defamatory comments as does the public person and he has
not voluntarily exposed himself to public scrutiny.


While these arguments are forcefully and eloquently
presented, I cannot accept them, for the reasons I stated in
Rosenbloom:
‘The New York Times standard was applied to libel of
a public official or public figure to give effect to the
(First) Amendment's function to encourage ventilation of
public issues, not because the public official has any less
interest in protecting his reputation than an individual in
private life. While the argument that public figures need
less protection because they can command media attention
to counter criticism may be true for some very prominent
people, even then it is the rare case where the denial overtakes
the original charge. Denials, retractions, and corrections are
not ‘hot’ news, and rarely receive the prominence of the
original story. When the public official or public figure is
a minor functionary, or has left the position that put him in
the public **3019  eye . . ., the argument loses all of its
force. In the vast majority of libels involving public officials
or public figures, the ability to respond through the media will
depend on the same complex factor on which the ability of
a private individual depends: the unpredictable event of the
media's continuing interest in the story. Thus the unproved,
and highly improbable, generalization that an as yet (not fully
defined) class of ‘public figures' involved in matters of public
concern will be better able to respond through the media than
private individuals also involved in such matters seems too
insubstantial *364  a reed on which to rest a constitutional
distinction.’ 403 U.S., at 46—47, 91 S.Ct., at 1821.


Moreover, the argument that private persons should not
be required to prove New York Times knowing-or-reckless
falsity because they do not assume the risk of defamation
by freely entering the public arena ‘bears little relationship
either to the values protected by the First Amendment or to
the nature of our society.’ Id., at 47, 91 S.Ct., at 1822. Social
interaction exposes all of us to some degree of public view.
This Court has observed that ‘(t)he risk of this exposure is an
essential incident of life in a society which places a primary
value on freedom of speech and of press.’ Time, Inc. v. Hill,
385 U.S., at 388, 87 S.Ct., at 543. Therefore,
‘(v)oluntarily or not, we are all ‘public’ men to some degree.
Conversely, some aspects of the lives of even the most public
men fall outside the area of matters of public or general
concern. See . . . Griswold v. Connecticut, 381 U.S., 479, 85
S.Ct. 1678, 14 L.Ed.2d 510 (1965). Thus, the idea that certain
‘public’ figures have voluntarily exposed their entire lives to
public inspection, while private individuals have kept theirs
carefully shrouded from public view is, at best, a legal fiction.
In any event, such a distinction could easily produce the
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paradoxical result of dampening discussion of issues of public
or general concern because they happen to involve private
citizens while extending constitutional encouragement to
discussion of aspects of the lives of ‘public figures' that are
not in the area of public or general concern.’ Rosenbloom,
supra, 403 U.S., at 48, 91 S.Ct., at 1822 (footnote omitted).


To be sure, no one commends publications which defame the
good name and reputation of any person: ‘In an ideal world,
the responsibility of the press would match the freedom
and public trust given it.’ *365  Id., at 51, 91 S.Ct., at


1823.2 Rather, as the Court agrees, some abuse of First
Amendment freedoms is tolerated only to insure that would-
be commentators on events of public or general interest are
not ‘deterred from voicing their criticism, even though it is
believed to be true and even though it is in fact true, because
of doubt whether it can be proved in court or fear of the
expense of having to do **3020  so.’ New York Times Co.
v. Sullivan, 376 U.S., at 279, 84 S.Ct., at 725. The Court's
holding and a fortiori my Brother WHITE's views, see n.
1, supra, simply deny free expression its needed ‘breathing
space.’ Today's decision will exacerbate the rule of self-
censorship of legitimate utterance as publishers ‘steer far
wider of the unlawful zone,’ Speiser v. Randall, 357 U.S. 513,
526, 78 S.Ct. 1332, 1342, 2 L.Ed.2d 1460 (1958).


We recognized in New York Times Co. v. Sullivan, supra,
376 U.S. at 279, 84 S.Ct., at 725, that a rule requiring a
critic of official conduct to guarantee the truth of all of his
factual contentions would inevitably lead to self-censorship
when *366  publishers, fearful of being unable to prove
truth or unable to bear the expense of attempting to do so,
simply eschewed printing controversial articles. Adoption, by
many States, of a reasonable-care standard in cases where
private individuals are involved in matters of public interest
—the probable result of today's decision—will likewise lead
to self-censorship since publishers will be required carefully
to weigh a myriad of uncertain factors before publication. The
reasonable-care standard is ‘elusive,’ Time, Inc. v. Hill, supra,
385 U.S. at 389, 87 S.Ct. at 543; it saddles the press with ‘the
intolerable burden of guessing how a jury might assess the
reasonableness of steps taken by it to verify the accuracy of
every reference to a name, picture or portrait.’ Ibid. Under a
reasonable-care regime, publishers and broadcasters will have
to make prepublication judgments about juror assessment of
such diverse considerations as the size, operating procedures,
and financial condition of the newsgathering system, as well
as the relative costs and benefits of instituting less frequent
and more costly reporting at a higher level of accuracy.


See The Supreme Court, 1970 Term, 85 Harv.L.Rev. 3,
228 (1971). Moreover, in contrast to proof by clear and
convincing evidence required under the New York Times test,
the burden of proof for reasonable care will doubtless be the
preponderance of the evidence.
‘In the normal civil suit where (the preponderance of the
evidence) standard is employed, ‘we view it as no more
serious in general for there to be an erroneous verdict in the
defendant's favor than for there to be an erroneous verdict
in the plaintiff's favor.’ In re Winship, 397 U.S. 358, 371,
90 S.Ct. 1068, 1076, 25 L.Ed.2d 368 (1970) (Harlan, J.,
concurring). In libel cases, however, we view an erroneous
verdict for the plaintiff as most serious. Not only does it
mulct the defendant for an innocent misstatement . . . but the
*367  possibility of such error, even beyond the vagueness of


the negligence standard itself, would create a strong impetus
toward self-censorship, which the First Amendment cannot
tolerate.' Rosenbloom, 403 U.S., at 50, 91 S.Ct. at 1823.


And, most hazardous, the flexibility which inheres in the
reasonable-care standard will create the danger that a jury
will convert it into ‘an instrument for the suppression of
those ‘vehement, caustic, and sometimes unpleasantly sharp
attacks,’ . . . which must be protected if the guarantees of
the First and Fourteenth Amendments are to prevail.' Monitor
Patriot Co. v. Roy, 401 U.S. 265, 277, 91 S.Ct. 621, 628, 28
L.Ed.2d 35 (1971).


The Court does not discount altogether the danger that
jurors will punish for the expression of unpopular opinions.
This probability accounts for the Court's limitation that ‘the
States may not permit recovery of presumed or punitive
damages, at least when liability is not based on a showing
of knowledge of falsity or reckless disregard for the truth.’
Ante, at 3011. But plainly a jury's latitude to impose liability
for want of due care poses a far greater threat of suppressing
unpopular views than does a possible recovery of presumed
or punitive damages. Moreover, the Court's **3021  broad-
ranging examples of ‘actual injury,’ including impairment of
reputation and standing in the community, as well as personal
humiliation, and mental anguish and suffering, inevitably
allow a jury bent on punishing expression of unpopular views
a formidable weapon for doing so. Finally, even a limitation of
recovery to ‘actual injury’—however much it reduces the size
or frequency of recoveries—will not provide the necessary
elbowroom for First Amendment expression.
‘It is not simply the possibility of a judgment for damages
that results in self-censorship. The very *368  possibility of
having to engage in litigation, an expensive and protracted
process, is threat enough to cause discussion and debate
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to ‘steer far wider of the unlawful zone’ thereby keeping
protected discussion from public cognizance. . . . Too, a small
newspaper suffers equally from a substantial damage award,
whether the label of the award be ‘actual’ or ‘punitive.“
Rosenbloom, supra, 403 U.S., at 52—53, 91 S.Ct. at 1824.


On the other hand, the uncertainties which the media face
under today's decision are largely avoided by the New York
Times standard. I reject the argument that my Rosenbloom
view improperly commits to judges the task of determining


what is and what is not an issue of ‘general or public interest.’3


I noted in Rosenbloom *369  that performance of this task
would not always be easy. Id., at 49 n. 17, 91 S.Ct., at 1822.
But surely the courts, the ultimate arbiters of all disputes
concerning clashes of constitutional values, would only be
performing one of their traditional functions in undertaking
this duty. Also, the difficulty of this task has been substantially
lessened by that ‘sizable body of cases, decided both before
and after Rosenbloom, that have employed the concept of a
matter of public concern to reach decisions in . . . cases dealing
with an alleged libel of a private individual that employed
a public interest standard . . . and . . . cases that applied
Butts to the alleged libel of a public figure.’ Comment, The
Expanding Constitutional Protection for the News Media
from Liability for Defamation: Predictability and the New
Synthesis, 70 Mich.L.Rev. 1547, 1560 (1972). The public
interest is necessarily broad; any residual self-censorship that
may result from the uncertain contours of the ‘general or
public interest’ concept should be of far less concern to
publishers and broadcasters than that occasioned by state laws
imposing liability for negligent falsehood.


Since petitioner failed, after having been given a full and fair
opportunity, to prove that respondent published the **3022
disputed article with knowledge of its falsity or with reckless
disregard of the truth, see ante, at 3002 n. 2, I would affirm
the judgment of the Court of Appeals.


Mr. Justice WHITE, dissenting.


For some 200 years—from the very founding of the Nation
—the law of defamation and right of the ordinary citizen
to recover for false publication injurious to his reputation
have been almost exclusively the business of *370  state
courts and legislatures. Under typical state defamation law,
the defamed private citizen had to prove only a false
publication that would subject him to hatred, contempt,
or ridicule. Given such publication, general damage to
reputation was presumed, while punitive damages required


proof of additional facts. The law governing the defamation of
private citizens remained untouched by the First Amendment
because until relatively recently, the consistent view of the
Court was that libelous words constitute a class of speech
wholly unprotected by the First Amendment, subject only to
limited exceptions carved out since 1964.


But now, using that Amendment as the chosen instrument,
the Court, in a few printed pages, has federalized major
aspects of libel law by declaring unconstitutional in important
respects the prevailing defamation law in all or most of
the 50 States. That result is accomplished by requiring the
plaintiff in each and every defamation action to prove not
only the defendant's culpability beyond his act of publishing
defamatory material but also actual damage to reputation
resulting from the publication. Moreover, punitive damages
may not be recovered by showing malice in the traditional
sense of ill will; knowing falsehood or reckless disregard of
the truth will not be required.


I assume these sweeping changes will be popular with the
press, but this is not the road to salvation for a court of law.
As I see it, there are wholly insufficient grounds for scuttling
the libel laws of the States in such wholesale fashion, to
say nothing of deprecating the reputation interest of ordinary
citizens and rendering them powerless to protect themselves.
I do not suggest that the decision is illegitimate or beyond the
bounds of judicial review, but it is an ill-considered exercise
of the power entrusted to this Court, particularly when the
*371  Court has not had the benefit of briefs and argument


addressed to most of the major issues which the Court now
decides. I respectfully dissent.


I


Lest there be any mistake about it, the changes wrought by
the Court's decision cut very deeply. In 1938, the Restatement
of Torts reflected the historic rule that publication in written
form of defamatory material—material tending ‘so to harm
the reputation of another as to lower him in the estimation
of the community or to deter third persons from associating


or dealing with him'1—subjected the publisher to liability


although no special harm to reputation was actually proved.2


Restatement *372  of Torts **3023  s 569 (1938).3 Truth
was a defense, and some libels were privileged; but, given a
false circulation, general damage, to reputation was presumed
and damages could be awarded by the jury, along with
any special damages such as pecuniary loss and emotional
distress. At the very least, the rule allowed the recovery of
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nominal damages for any defamatory publication actionable
per se and thus performed
‘a vindicatory function by enabling the plaintiff publicly to
brand the defamatory publication as false. The salutary social
value of this rule is preventive in character since it often
permits a defamed person to expose the groundless character
of a defamatory rumor before harm to the reputation has
resulted therefrom.’ Id., s 569, comment b, p. 166.


If the defamation was not libel but slander, it was actionable
per se only if it imputed a criminal offense; a venereal or
loathsome and communicable disease; improper conduct of a
lawful business; or unchastity by a woman. Id., s 570. To be
actionable, all other types of slanderous statements required
proof of special damage other than actual loss of reputation or
emotional distress, that special damage almost always being
in the form of material or pecuniary loss of some kind. Id., s
575 and comment b, pp. 185—187.


Damages for libel or slander per se included ‘harm caused
thereby to the reputation of the person defamed or in the
absence of proof of such harm, for the harm which normally
results from such a defamation.’ Id., s 621. At the heart
of the libel-and-slander-per-se *373  damage scheme lay
the award of general damages for loss of reputation. They
were granted without special proof because the judgment of
history was that the content of the publication itself was so
likely to cause injury and because ‘in many cases the effect
of defamatory statements is so subtle and indirect that it is
impossible directly to trace the effects thereof in loss to the


person defamed.’ Id., s 621, comment a, p. 314.4 Proof of
actual injury to reputation was itself insufficient proof of that
special damage necessary to support liability for slander not
actionable per se. But if special damage in the form of material
or pecuniary loss were proved, general damages for injury to
reputation could be had without further proof. ‘The plaintiff
may recover not only for the special harm so caused, but also


for general loss of reputation.’ Id., s 575, comment a, p. 185.5


The right to recover for **3024  emotional distress depended
upon the defendant's otherwise being liable for either libel or
slander. Id., s 623. Punitive damages were recoverable upon
proof of special facts amounting to express malice. Id., s 908
and comment b, p. 555.


*374  Preparations in the mid-1960's for Restatement
(Second) of Torts reflected what were deemed to be
substantial changes in the law of defamation, primarily a trend
toward limiting per se libels to those where the defamatory
nature of the publication is apparent on its face, i.e., where the


defamatory innuendo is apparent from the publication itself
without reference to extrinsic facts by way of inducement.'
Restatement (Second) of Torts s 569, p. 29 (Tent. Draft No.
12, Apr. 27, 1966). Libels of this sort and slanders per se
continued to be recognized as actionable without proof of


special damage or injury to reputation.6 All other defamations
would require proof of special injury in the form of material
or pecuniary loss. Whether this asserted change reflected the


prevailing law was heavily debated,7 but it was unquestioned
at the time that there are recurring situations in which libel
and slander are and should be actionable per se.


In surveying the current state of the law, the proposed
Restatement (Second) observed that ‘(a)ll courts except
Virginia agree that any libel which is defamatory upon its
face is actionable without proof of damage . . ..’ Restatement
(Second) of Torts s 569, p. 84 (Tent.Draft No. 11, Apr. 15,
1965). Ten jurisdictions continued to support the old rule that
libel not defamatory on its face and whose innuendo depends
on extrinsic facts is actionable without proof of damage
although slander would not be. Twenty-four jurisdictions
were said to hold that libel not defamatory on its face is to
be treated like slander and thus not actionable without proof
of damage where *375  slander would not be. Id., s 569,
p. 86. The law in six jurisdictions was found to be in an
unsettled state but most likely consistent with the Restatement
(Second). Id., s 569, p. 88. The law in Virginia was thought
to consider libel actionable without proof of special damage
only where slander would be regardless of whether the libel is
defamatory on its face. Id., s 569, p. 89. All States, therefore,
were at that time thought to recognize important categories


of defamation that were actionable per se.8 Nor was any
question apparently raised at that time that upon proof of
special damage in the form of material or pecuniary loss,
general damages to reputation could be recovered without
further proof.


Unquestionably, state law continued to recognize some
absolute, as well as some conditional, privileges to publish
defamatory materials, including the privilege of fair comment
in defined situations. But it remained true that in a wide range
of situations, the ordinary citizen could make out a prima facie
case without proving more than a defamatory publication and
could recover general damages for injury to his reputation


unless defeated by the defense of truth.9


The impact of today's decision on the traditional law of
libel is immediately obvious and indisputable. No longer
**3025  will the plaintiff be able to rest his case with
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proof of a libel defamatory on its face or proof of a slander
historically actionable per se. In addition, he must prove
some further degree of culpable conduct on the part of the
*376  publisher, such as intentional or reckless falsehood


or negligence. And if he succeeds in this respect, he faces
still another obstacle: recovery for loss of reputation will be
conditioned upon ‘competent’ proof of actual injury to his
standing in the community. This will be true regardless of the
nature of the defamation and even though it is one of those
particularly reprehensible statements that have traditionally
made slanderous words actionable without proof of fault by
the publisher or of the damaging impact of his publication.
The Court rejects the judgment of experience that some
publications are so inherently capable of injury, and actual
injury so difficult to prove, that the risk of falsehood should
be borne by the publisher, not the victim. Plainly, with
the additional burden on the plaintiff of proving negligence
or other fault, it will be exceedingly difficult, perhaps
impossible, for him to vindicate his reputation interest by
securing a judgment for nominal damages, the practical effect
of such a judgment being a judicial declaration that the
publication was indeed false. Under the new rule the plaintiff
can lose, not because the statement is true, but because it was
not negligently made.


So too, the requirement of proving special injury to
reputation before general damages may be awarded will
clearly eliminate the prevailing rule, worked out over a very
long period of time, that, in the case of defamations not
actionable per se, the recovery of general damages for injury
to reputation may also be had if some form of material
or pecuniary loss is proved. Finally, an inflexible federal
standard is imposed for the award of punitive damages. No
longer will it be enough to prove ill will and an attempt to
injure.


These are radical changes in the law and severe invasions of
the prerogatives of the States. They should *377  at least be
shown to be required by the First Amendment or necessitated
by our present circumstances. Neither has been demonstrated.


Of course, New York Times Co. v. Sullivan, 376 U.S. 254,
84 S.Ct., 710, 11 L.Ed.2d 686 (1964); Rosenblatt v. Baer,
383 U.S. 75, 86 S.Ct. 669, 15 L.Ed.2d 597 (1966), and
Curtis Publishing Co. v. Butts and Associated Press v. Walker,
388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967),
have themselves worked major changes in defamation law.
Public officials and public figures, if they are to recover
general damages for injury to reputation, must prove knowing
falsehood or reckless disregard for the truth. The States


were required to conform to these decisions. Thereafter in
Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 91 S.Ct. 1811,
29 L.Ed.2d 296 (1971), three Members of the Court urged
that the same standard be applied whenever the publication
concerned an event of public or general concern. But none
of these cases purported to foreclose in all circumstances
recovery by the ordinary citizen on traditional standards of
liability, and until today, a majority of the Court had not
supported the proposition that, given liability, a court or jury
may not award general damages in a reasonable amount
without further proof of injury.


In the brief period since Rosenbloom was decided, at least
17 States and several federal courts of appeals have felt
obliged to consider the New York Times constitutional
privilege for liability as extending to, in the words of the
Rosenbloom plurality, ‘all discussion and communication
involving matters of public or general concern.’ Id., at 44,


91 S.Ct., at 1820.10 Apparently, however, **3027  general
*378  damages still remain recoverable once that standard


of liability is satisfied. Except where public officials and
public figures are concerned, the Court now repudiates *379
the plurality opinion in Rosenbloom and appears to espouse
the liability standard set forth by three other Justices in that
case. The States must now struggle to *380  discern the
meaning of such ill-defined concepts as ‘liability without
fault’ and to fashion novel rules for the recovery of damages.
These matters have not been briefed or argued by the
parties and their workability has not been seriously explored.
Nevertheless, yielding to the apparently irresistible impulse
to announce a new and different interpretation of the First
Amendment, the Court discards history and precedent in its
rush to refashion defamation law in accordance with the
inclinations of a perhaps evanescent majority of the Justices.


II


The Court does not contend, and it could hardly do so, that
those who wrote the First Amendment intended to prohibit
the Federal Government, within its sphere of influence in the
Territories and the District of Columbia, from providing the
private citizen a peaceful remedy for damaging falsehood. At
the time of the adoption of the First Amendment, many of the
consequences of libel law already described had developed,
particularly the rule that libels and some slanders were so
inherently injurious that they were actionable without special
proof of damage to reputation. As the Court pointed out in
Roth v. United States, 354 U.S. 476, 482, 77 S.Ct. 1304, 1307,
1 L.Ed.2d 1498 (1957), 10 of the 14 States that had ratified the
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Constitution by 1792 had themselves provided constitutional
guarantees for free *381  expression, and 13 of the 14
nevertheless provided for the prosecution of libels. Prior to the
Revolution, the American Colonies had adopted the common


law of libel.11 Contrary to some popular notions, freedom


of the press was sharply curtailed in colonial America.12


Seditious libel was punished as a contempt by the colonial


legislatures and as a criminal offense in the colonial courts.13


Scant, if any, evidence exists that the First Amendment was
intended to abolish the common law of libel, at least to the
extent of depriving ordinary citizens of meaningful redress
against their defamers. On the contrary,
‘(i)t is conceded on all sides that the common-law rules that
subjected the libeler to responsibility for the private injury, or
the public scandal or disorder occasioned by his conduct, are
not abolished by the protection extended to the press in our
constitutions.’ 2 T. Cooley, Constitutional Limitations 883
(8th ed. 1927).


Moreover, consistent with the Blackstone formula,14 these
*382  common-law actions did not abridge freedom of


the press. See generally L. Levy, Legacy of Suppression:
Freedom of Speech and Press in Early American History
247—248 (1960); Merin, Libel and the Supreme Court, 11
Wm. & Mary L.Rev. 371, 376 (1969); Hallen, **3028
Fair Comment, 8 Tex.L.Rev. 41, 56 (1929). Alexander
Meiklejohn, who accorded generous reach to the First
Amendment, nevertheless acknowledged:
‘No one can doubt that, in any well-governed society, the
legislature has both the right and the duty to prohibit certain
forms of speech. Libelous assertions may be, and must be,
forbidden and punished. So too must slander. . . . All these
necessities that speech be limited are recognized and provided
for under the Constitution. They were not unknown to the
writers of the First Amendment. That amendment, then, we
may take it for granted, does not forbid the abridging of
speech. But, at the same time, it does forbid the abridging of
the freedom of speech. It is to the solving of that paradox, that
apparent self-contradiction, that we are summoned if, as free
men, we wish to know what the right of freedom of speech is.’
Political Freedom, The Constitutional Powers of the People
21 (1965).
See also Leflar, The Freeness of Free Speech, 15 Van.L.Rev.
1073, 1080—1081 (1962).


Professor Zechariah Chafee, a noted First Amendment
scholar, has persuasively argued that conditions in 1791


‘do not arbitrarily fix the division between lawful and
unlawful speech for all time.’ Free Speech in the United


States 14 (1954).15 At the same time, however, *383  he
notes that while the Framers may have intended to abolish
seditious libels and to prevent any prosecutions by the Federal


Government for criticism of the Government,16 ‘the free
speech clauses do not wipe out the common law as to


obscenity, profanity, and defamation of individuals.'17


The debates in Congress and the States over the Bill of Rights
are unclear and inconclusive on any articulated intention


of the Framers as to the free press guarantee.18 We know
that Benjamin Franklin, John Adams, and William Cushing
favored limiting freedom of the press to truthful statements,
while others such as James Wilson suggested a restatement


of the Blackstone standard.19 *384  Jefferson endorsed
Madison's formula that ‘Congress shall make no law . . .
abridging the freedom of speech or the press' only after he
suggested:
**3029  The people shall not be deprived of their right to


speak, to write, or otherwise to publish anything but false
facts affecting injuriously the life, liberty or reputation of


others . . ..' F. Mott, Jefferson and the Press 14 (1943).20


Doubt has been expressed that the Members of Congress
envisioned the First Amendment as reaching even this far.
Merin, Libel and the Supreme Court, 11 Wm. & Mary L.Rev.
371, ss 379—380 (1969).


This Court in bygone years has repeatedly dealt with libel
and slander actions from the District of Columbia and from
the Territories. Although in these cases First Amendment
considerations were not expressly discussed, the opinions
of the Court unmistakably revealed that the classic law of
libel was firmly in place in those areas where federal law
controlled. See e.g., Washington Post Co. v. Chaloner, 250
U.S. 290, 39 S.Ct. 448, 63 L.Ed. 987 (1919); Baker v. Warner,
231 U.S. 588, 34 S.Ct. 175, 58 L.Ed. 384 (1913); Nalle v.
Oyster, 230 U.S. 165, 33 S.Ct. 1043, 57 L.Ed. 1439 (1913);
Dorr v. United States, 195 U.S. 138, 24 S.Ct. 808, 49 L.Ed.
128 (1904); Pollard v. Lyon, 91 U.S. 225, 23 L.Ed. 308
(1876); White v. Nicholls, 3 How. 266, 11 L.Ed. 591 (1845).


The Court's consistent view prior to New York Times
Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964), was that defamatory *385  utterances were
wholly unprotected by the First Amendment. In Patterson v.
Colorado, ex rel. Attorney General, 205 U.S. 454, 462, 27
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S.Ct. 556, 558, 51 L.Ed. 879 (1907), for example, the Court
said that although freedom of speech and press is protected
from abridgment by the Constitution, these provisions ‘do not
prevent the subsequent punishment of such as may be deemed
contrary to the public welfare.’ This statement was repeated
in Near v. Minnesota, ex rel. Olson, 283 U.S. 697, 714, 51
S.Ct. 625, 630, 75 L.Ed. 1357 (1931), the Court adding:
‘But it is recognized that punishment for the abuse of the
liberty accorded to the press is essential to the protection of
the public, and that the commonlaw rules that subject the
libeler to responsibility for the public offense, as well as for
the private injury, are not abolished by the protection extended
in our Constitutions.’ Id., at 715, 51 S.Ct. at 630.


Chaplinsky v. New Hampshire, 315 U.S. 568, 571—572, 62
S.Ct. 766, 769, 86 L.Ed. 1031 (1942) (footnotes omitted),
reflected the same view:
‘There are certain well-defined and narrowly limited classes
of speech, the prevention and punishment of which have
never been thought to raise any Constitutional problem. These
include the lewd and obscene, the profane, the libelous, and
the insulting or ‘fighting’ words—those which by their very
utterance inflict injury or tend to incite an immediate breach
of the peace. It has been well observed that such utterances
are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that
may be derived from them is clearly outweighed by the social
interest in order and morality.'


Beauharnais v. Illinois, 343 U.S. 250, 254—257, 72 S.Ct. 725,
729—731, 96 L.Ed. 919 (1952) (footnotes omitted), repeated
the Chaplinsky statement, noting also that nowhere at the
time of the adoption of *386  the Constitution ‘was there any
suggestion that the crime of libel be abolished.’ And in Roth
v. United States, 354 U.S., at 483, 77 S.Ct., at 1308 (footnote
omitted), the Court further examined the meaning of the First
Amendment:
‘In light of this history, it is apparent that the unconditional
phrasing of **3030  the First Amendment was not intended
to protect every utterance. This phrasing did not prevent this
Court from concluding that libelous utterances are not within
the area of constitutionally protected speech. Beauharnais
v. Illinois, 343 U.S. 250, 266, 72 S.Ct. 725, 735, 96 L.Ed.
919. At the time of the adoption of the First Amendment,
obscenity law was not as fully developed as libel law, but
there is sufficiently contemporaneous evidence to show that
obscenity, too, was outside the protection intended for speech


and press.’21


The Court could not accept the generality of this historic
view in New York Times Co. v. Sullivan, supra. There the
Court held that the First Amendment was intended to forbid
actions for seditious libel and that defamation actions by
public officials were therefore not subject to the traditional
law of libel and slander. If these officials (and, later,
public figures occupying semiofficial or influential, although
private, positions) were to recover, they were required to
prove not only that the publication was false but also that it
was knowingly false or published with reckless disregard for
its truth or falsity. This view that the First Amendment was
written to forbid *387  seditious libel reflected one side of


the dispute that reged at the turn of the nineteenth century22


and also mirrored the views of some later scholars.23


The central meaning of New York Times, and for me the
First Amendment as it relates to libel laws, is that seditious
libel—criticism of government and public officials—falls
beyond the police power of the State. 376 U.S., at 273


—276, 84 S.Ct., at 722—724.24 In a democratic society
such as ours, the citizen has the privilege of criticizing his
government and its officials. But neither New York Times
nor its progeny suggests that the First Amendment intended
in all circumstances to deprive the private citizen of his
historic recourse to redress published falsehoods damaging
to reputation or that, contrary to history and precedent, the
Amendment should now be so interpreted. Simply put, the
First Amendment did not confer a ‘license to defame the
citizen.’ W. Douglas, The Right of the People 36 (1958).


I do not labor the foregoing matters to contend that the
Court is foreclosed from reconsidering prior interpretations


of the First Amendment.25 But the Court apparently finds
a clean slate where in fact we have instructive historical
experience dating from long before *388  the first settlors,
with their notions of democratic government and human
freedom, journeyed to this land. Given this rich background of
history and precedent and because we deal with fundamentals
when we construe the First Amendment, we should proceed
with **3031  care and be presented with more compelling
reasons before we jettison the settled law of the States to an


even more radical extent.26


III


The Court concedes that the dangers of self-censorship are
insufficient to override the state interest in protecting the
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reputation of private individuals who are both more helpless
and more deserving of state concern than public persons
with more access to the media to defend themselves. It
therefore refuses to condition the private plaintiff's recovery
on a showing of intentional or reckless falsehood as required
by New York Times. But the Court nevertheless extends
the reach of the First Amendment to all defamation actions
by requiring that the ordinary *389  citizen, when libeled
by a publication defamatory on its face, must prove some
degree of culpability on the part of the publisher beyond the
circulation to the public of a damaging falsehood. A rule
at least as strict would be called for where the defamatory
character of the publication is not apparent from its face.


Ante, at 3011.27 Furthermore, if this major hurdle to establish
liability is surmounted, the Court requires proof of actual
injury to reputation before any damages for such injury may
be awarded.


The Court proceeds as though it were writing on tabula rasa
and suggests that it must mediate between two unacceptable
choices—on the one hand, the rigors of the New York
Times rule which the Court thinks would give insufficient
recognition to the interest of the private plaintiff, and, on
the other hand, the prospect of imposing ‘liability without
fault’ on the press and others who are charged with
defamatory utterances. Totally ignoring history and settled
First Amendment law, the Court purports to arrive at an
‘equitable compromise,’ rejecting both what it considers
faultless liability and New York Times malice, but insisting
on some intermediate degree of fault. Of course, the Court
necessarily discards the contrary judgment arrived at in the
50 States that the reputation interest of the private citizen is
deserving of considerably more protection.


The Court evinces a deep-seated antipathy to ‘liability without
fault.’ But this catch-phrase has no talismanic significance
and is almost meaningless in this context where the Court
appears to be addressing those libels and slanders that are
defamatory on their face and where *390  the publisher
is no doubt aware from the nature of the material that it
would be inherently damaging to reputation. He publishes
notwithstanding, knowing that he will inflict injury. With this
knowledge, he must intend to inflict that injury, his excuse
being that he is privileged to do so—that he has published the
truth. But as it turns out, what he has circulated to the public
**3032  is a very damaging falsehood. Is he nevertheless


‘faultless'? Perhaps it can be said that the mistake about his
defense was made in good faith, but the fact remains that it
is he who launched the publication knowing that it could ruin
a reputation.


In these circumstances, the law has heretofore put the risk
of falsehood on the publisher where the victim is a private
citizen and no grounds of special privilege are invoked. The
Court would now shift this risk to the victim, even though he
has done nothing to invite the calumny, is wholly innocent
of fault, and is helpless to avoid his injury. I doubt that
jurisprudential resistance to liability without fault is sufficient
ground for employing the First Amendment to revolutionize
the law of libel, and in my view, that body of legal rules poses
no realistic threat to the press and its service to the public. The
press today is vigorous and robust. To me, it is quite incredible
to suggest that threats of libel suits from private citizens are
causing the press to refrain from publishing the truth. I know
of no hard facts to support that proposition, and the Court
furnishes none.


The communications industry has increasingly become
concentrated in a few powerful hands operating very lucrative
businesses reaching across the Nation and into almost every


home.28 Neither the industry as a whole nor *391  its
individual components are easily intimidated, and we are
fortunate that they are not. Requiring them to pay for the
occasional damage they do to private reputation will play no
substantial part in their future performance or their existence.


In any event, if the Court's principal concern is to protect the
communications industry from large libel judgments, it would
appear that its new requirements with respect to general and
punitive damages would be ample protection. Why it also
feels compelled to escalate the threshold standard of liability I
cannot fathom, *392  particularly when this will eliminate in
many instances the plaintiff's possibility of securing a judicial
determination that the damaging publication was indeed false,
whether or not he is entitled to recover money damages.
Under the Court's new rules, the plaintiff must prove not
only the defamatory statement but also some degree of fault
accompanying it. The publication may be wholly false and
the wrong to him **3033  unjustified, but his case will
nevertheless be dismissed for failure to prove negligence or
other fault on the part of the publisher. I find it unacceptable
to distribute the risk in this manner and force the wholly
innocent victim to bear the injury; for, as between the two, the
defamer is the only culpable party. It is he who circulated a
falsehood that he was not required to publish.


It is difficult for me to understand why the ordinary citizen
should himself carry the risk of damage and suffer the
injury in order to vindicate First Amendment values by
protecting the press and others from liability for circulating
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false information. This is particularly true because such
statements serve no purpose whatsoever in furthering the
public interest or the search for truth but, on the contrary, may
frustrate that search and at the same time inflict great injury
on the defenseless individual. The owners of the press and
the stockholders of the communications enterprises can much
better bear the burden. And if they cannot, the public at large
should somehow pay for what is essentially a public benefit
derived at private expense.


IV


A


Not content with escalating the threshold requirements
of establishing liability, the Court abolishes the ordinary
damages rule, undisturbed by New York Times *393  and
later cases, that, as to libels or slanders defamatory on their
face, injury to reputation is presumed and general damages
may be awarded along with whatever special damages may
be sought. Apparently because the Court feels that in some
unspecified and unknown number of cases, plaintiffs recover
where they have suffered no injury or recover more than
they deserve, it dismisses this rule as an ‘oddity of tort law.’
The Court thereby refuses in any case to accept the fact of
wide dissemination of a per se libel as prima facie proof of
injury sufficient to survive a motion to dismiss at the close of
plaintiff's case.


I have said before, but it bears repeating, that even if the
plaintiff should recover no monetary damages, he should be
able to prevail and have a judgment that the publication is
false. But beyond that, courts and legislatures literally for
centuries have thought that in the generality of cases, libeled
plaintiffs will be seriously shortchanged if they must prove the
extent of the injury to their reputations. Even where libels or
slanders are not on their face defamatory and special damage
must be shown, when that showing is made, general damages


for reputation injury are recoverable without specific proof.29


*394  The Court is clearly right when at one point it states
that ‘the law of defamation is rooted in our experience that
the truth rarely catches up with a lie.’ Ante, at 3009 n.
9. But it ignores what that experience teaches, viz., that
damage to reputation is recurringly difficult to prove and that
requiring actual proof would repeatedly destroy and chance
for **3034  adequate compensation. Eminent authority has
warned that


‘it is clear that proof of actual damage will be impossible in a
great many cases where, from the character of the defamatory
words and the circumstances of publication, it is all but certain
that serious harm has resulted in fact.’ W. Prosser, Law of


Torts s 112, p. 765 (4th ed. 1971).30


The Court fears uncontrolled awards of damages by juries,
but that not only denigrates the good sense of most jurors
—it fails to consider the role of trial and appellate courts
in limiting excessive jury verdicts where no reasonable
relationship exists between the amount awarded and the


injury sustained.31 Available information *395  tends to
confirm that American courts have ably discharged this


responsibility.32


The new rule with respect to general damages appears to
apply to all libels or slanders, whether defamatory on their
face or not, except, I gather, when the plaintiff proves
intentional falsehood or reckless disregard. Although the
impact of the publication on the victim is the same, in such
circumstances the injury to reputation may apparently be
presumed in accordance with the traditional rule. Why a
defamatory statement is more apt to cause injury if the lie is
intentional than when it is only negligent, I fail to understand.
I suggest that judges and juries who must live by these rules
will find them equally incomprehensible


B


With a flourish of the pen, the Court also discards the
prevailing rule in libel and slander actions that punitive
damages may be awarded on the classic grounds of common-
law malice, that is, “(a)ctual malice' in the sense of ill
will or fraud or reckless indifference to consequences.'
*396  C. McCormick, Law of Damages s 118, p. 431


(1935); see also W. Prosser, supra, s 113, p. 772; 1 A.
Hanson, Libel and Related Torts 163, p. 133 (1969); Note,
Developments in the Law—Defamation, 69 Harv.L.Rev. 875,
938 (1956); Cal.Civ.Code s 48a(4)(d) (1954). In its stead,
the Court requires defamation plaintiffs to show intentional
falsehood or reckless disregard for the truth or falsity of
the publication. The Court again complains about substantial
verdicts and the possibility of press self-censorship, saying
that punitive damages are merely ‘private fines levied by
civil juries to punish reprehensible conduct and to deter its
future occurrence.’ Ante, at 3012. But I see no constitutional
difference between publishing with reckless disregard for
the truth, where punitive damages will be permitted, and
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negligent publication where they will not be allowed. It
is difficult to understand what is constitutionally **3035
wrong with assessing punitive damages to deter a publisher
from departing from those standards of care ordinarily
followed in the publishing industry, particularly if common-
law malice is also shown.


I note also the questionable premise that ‘juries assess
punitive damages in wholly unpredictable amounts bearing
no necessary relation to the actual harm caused.’ Ibid. This
represents an inaccurate view of established practice, ‘another
of those situations in which judges, largely unfamiliar with the
relatively rare actions for defamation, rely on words without


really going behind them . . ..'33 While a jury award in any
type of civil case may certainly be unpredictable, trial and
appellate courts have been increasingly vigilant in ensuring
that the jury's result is ‘based upon a rational consideration
of the evidence and the proper application of the *397  law.’
Reynolds v. Pegler, 123 F.Supp. 36, 39 (S.D.N.Y.1954), aff'd,
223 F.2d 429 (CA2), cert. denied, 350 U.S. 846, 76 S.Ct.
80, 100 L.Ed. 754 (1955). See supra, nn. 31—32. Moreover,
some courts require that punitive damages bear a reasonable


relation to the compensatory damages award.34 Still others
bar common-law punitive damages or condition their award


on a refusal to print a retraction.35


‘The danger . . . of immoderate verdicts, is certainly a real
one, and the criterion to be applied by the judge in setting
or reducing the amount is concededly a vague and subjective
one. Nevertheless the verdict may be twice submitted by
the complaining defendant to the common sense of trained
judicial minds, once on motion for new trial and again on
appeal, and it must be a rare instance when an unjustifiable
award escapes correction.’ C. McCormick, supra, s 77, p. 278.


The Court points to absolutely no empirical evidence to
substantiate its premise. For my part, I would require
something more substantial than an undifferentiated fear
of unduly burdensome punitive damages awards before
retooling the established common-law rule and depriving the
States of the opportunity to experiment with different methods
for guarding against abuses.


Even assuming the possibility that some verdicts will be
‘excessive,’ I cannot subscribe to the Court's remedy. On its
face it is a classic example of judicial overkill. Apparently
abandoning the salutary New York Times policy of case-by-
case “independent examination of the whole record' . . . so
as to assure ourselves that the judgment does not constitute a


forbidden intrusion on *398  the field of free expression,'36


the Court substitutes an inflexible rule barring recovery of
punitive damages absent proof of constitutional malice. The
First Amendment is a majestic statement of a free people's
dedication to ‘uninhibited, robust, and wide-open’ debate on


public issues,37 but we do it a grave disservice when we


needlessly spend its force.38 For almost 200 years, punitive
damages and the First Amendment have peacefully coexisted.
There has been no demonstration that state libel laws as they
relate to punitive damages necessitate the majority's extreme
response. I fear that those who read the Court's decision will
find its words inaudible, for the Court speaks ‘only (with) a
voice of power, not of reason.’ **3036  Mapp v. Ohio, 367
U.S. 643, 686, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961) (Harlan,
J., dissenting).


V


In disagreeing with the Court on the First Amendment's reach
in the area of state libel laws protecting nonpublic persons, I
do not repudiate the principle that the First Amendment ‘rests
on the assumption that the widest possible dissemination of
information from diverse and antagonistic sources is essential
to the welfare of the public, that a free press is a condition of
a free society.’ Associated Press v. United States, 326 U.S. 1,
20, 65 S.Ct. 1416, 1425, 89 L.Ed. 2013 (1945); see also Miami
Herald Publishing Co. v. Tornillo, 418 U.S. 241, at 260, 94
S.Ct. 2831, at 2840, 41 L.Ed.2d 730 (White, J., concurring).
I continue to subscribe to the New York Times decision
and those decisions extending its protection to defamatory
falsehoods about public persons. My quarrel with the Court
stems *399  from its willingness ‘to sacrifice good sense to


a syllogism'39—to find in the New York Times doctrine an
infinite elasticity. Unfortunately, this expansion is the latest
manifestation of the destructive potential of any good idea
carried out to its logical extreme.


Recovery under common-law standards for defamatory
falsehoods about a private individual, who enjoys no ‘general
fame or notoriety in the community,’ who is not ‘pervasive(ly)
involve(d) in the affairs of society,’ and who does not ‘thrust
himself into the vortex of (a given) public issue . . . in an


attempt to influence it outcome,'40 is simply not forbidden by
the First Amendment. A distinguished private study group put
it this way:
‘Accountability, like subjection to law, is not necessarily
a net subtraction from liberty.’ ‘The First Amendment
was intended to guarantee free expression, not to create a
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privileged industry.’ Commission on Freedom of the Press, A
Free and Responsible Press 130, 81 (1947).


I fail to see how the quality or quantity of public debate
will be promoted by further emasculation of state libel laws


for the benefit of the news media.41 If anything, *400
this trend may provoke a new and radical imbalance in the
communications process. Cf. Barron, Access to the Press
—A New First Amendment Right, 80 Harv.L.Rev. 1641,
1657 (1967). It is not at all inconceivable that virtually
unrestrained defamatory remarks about private citizens
will discourage them from speaking out and concerning
themselves with social problems. This would turn the
First Amendment on its head. Note, The Scope of First
Amendment Protection for Good-Faith Defamatory Error, 75
Yale L.J. 642, 649 (1966); Merin, 11 Wm. & Mary L.Rev.,
at 418. David Riesman, writing in the midst of World War
II on the fascists' effective use of defamatory attacks on
their opponents, commented: ‘Thus it is that the law of libel,
with its ecclesiastic background and domestic character, its
aura of heart-balm suits and crusading nineteenth-century
editors, becomes suddenly important for modern democratic
survival.’ Democracy and Defamation: **3037  Fair Game
and Fair Comment I, 42 Col.L.Rev. 1085, 1088 (1942).


This case ultimately comes down to the importance the
Court attaches to society's ‘pervasive and strong interest
in preventing and redressing attacks upon reputation.’
Rosenblatt v. Baer, 383 U.S. at 86, 86 S.Ct. at 676. From all
that I have seen, the Court has miscalulated and denigrates
that interest at a time when escalating assaults on individuality


and personal dignity counsel otherwise.42 *401  At the very
least, the issue is highly debatable, and the Court has not
carried its heavy burden of proof to justify tampering with


state libel laws.43


*402  While some risk of exposure ‘is a concomitant of life
in a civilized community,’ Time, Inc. v. Hill, 385 U.S. 374,
388, 87 S.Ct. 534, 542 (1967), the private citizen does not
bargain for defamatory falsehoods. Nor is society powerless
to vindicate unfair injury to his reputation.
‘It is a fallacy . . . to assume that the First Amendment is
the only guidepost in the area of state defamation laws. It is
not. . . .


‘The right of a man to the protection of his own reputation
from unjustified invasion and wrongful hurt reflects no
more than our basic concept of the essential dignity and


worth of every human being—a concept at the root of any
decent system of ordered liberty. The protection of private
personality, like the protection of life itself, is left primarily
to the **3038  individual States under the Ninth and Tenth
Amendments. But this does not mean that the right is entitled
to any less recognition by this Court as a basic of our
constitutional system.’ Rosenblatt v. Baer, supra, 383 U.S., at
92, 86 S.Ct., at 679 (Stewart, J., concurring).


The case against razing state libel laws is compelling when
considered in light of the increasingly prominent role of mass
media in our society and the awesome power it has placed


in the hands of a select few.44 Surely, our political ‘system
cannot flourish if regimentation takes hold.’ Public Utilities
Comm'n v. Pollak, 343 U.S. 451, 469, 72 S.Ct. 813, 824, 96
L.Ed. 1068 (1952) (Douglas, J., dissenting). Nor can it survive
if our people are deprived of an effective method *403  of


vindicating their legitimate interest in their good names.45


Freedom and human dignity and decency are not antithetical.
Indeed, they cannot survive without each other. Both exist
side-by-side in precarious balance, one always threatening to
over-whelm the other. Our experience as a Nation testifies
to the ability of our democratic institutions to harness this
dynamic tension. One of the mechanisms seized upon by
the common law to accommodate these forces was the civil
libel action tried before a jury of average citizens. And it has
essentially fulfilled its role. Not because it is necessarily the
best or only answer, but because
‘the juristic philosophy of the common law is at bottom
the philosophy of pragmatism. Its truth is relative, not
absolute. The rule that functions well produces a title deed
to recognition.’ B. Cardozo, Selected Writings 149 (Hall
ed.1947).


In our federal system, there must be room for allowing the
States to take diverse approaches to these vexing questions.
We should ‘continue to forbear from fettering the States
with an adamant rule which may embarrass them in coping
with their own peculiar problems . . ..’ Mapp v. Ohio, 367
U.S. at 681, 81 S.Ct. at 1706 (Harlan, J., dissenting); see
also Murnaghan, From Figment to Fiction to Philosophy—
The Requirement of Proof of Damages in Libel Actions, 22
Cath.U.L.Rev. 1, 38 (1972). *404  Cf. Younger v. Harris,
401 U.S. 37, 44—45, 91 S.Ct. 746, 750—751, 27 L.Ed.2d
669 (1971). Whether or not the course followed by the
majority is wise, and I have indicated my doubts that it
is, our constitutional scheme compels a proper respect for
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the role of the States in acquitting their duty to obey the
Constitution. Finding no evidence that they have shirked this
responsibility, particularly when the law of defamation is even
now in transition, I would await some demonstration of the
diminution of freedom of expression before acting.


For the foregoing reasons, I would reverse the judgment of
the Court of Appeals and reinstate the jury's verdict.


All Citations


418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789, 1 Media L. Rep.
1633


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.


1 Petitioner filed a cross-motion for summary judgment on grounds not specified in the record. The court denied petitioner's
cross-motion without discussion in a memorandum opinion of September 16, 1970.


2 322 F.Supp. 997 (1970). Petitioner asserts that the entry of judgment n.o.v. on the basis of his failure to show knowledge
of falsity or reckless disregard for the truth constituted unfair surprise and deprived him of a full and fair opportunity to
prove ‘actual malice’ on the part of respondent. This contention is not supported by the record. It is clear that the trial
court gave petitioner no reason to assume that the New York Times privilege would not be available to respondent. The
court's memorandum opinion denying respondent's pretrial motion for summary judgment does not state that the New
York Times standard was inapplicable to this case. Rather, it reveals that the trial judge thought it possible for petitioner
to make a factual showing sufficient to overcome respondent's claim of constitutional privilege. It states in part:
‘When there is a factual dispute as to the existence of actual malice, summary judgment is improper.
‘In the instant case a jury might infer from the evidence that (respondent's) failure to investigate the truth of the allegations,
coupled with its receipt of communications challenging the factual accuracy of this author in the past, amounted to actual
malice, that is, ‘reckless disregard’ of whether the allegations were true or not. New York Times (Co.) v. Sullivan, (376
U.S. 254,) 279—280 (84 S.Ct. 710, 726, 11 L.Ed.2d 686 (1964)).' Mem.Op., Sept. 16, 1970.
Thus, petitioner knew or should have known that the outcome of the trial might hinge on his ability to show by clear
and convincing evidence that respondent acted with reckless disregard for the truth. And this question remained open
throughout the trial. Although the court initially concluded that the applicability of the New York Times rule depended on
petitioner's status as a public figure, the court did not decide that petitioner was not a public figure until all the evidence
had been presented. Thus petitioner had every opportunity, indeed incentive, to prove ‘reckless disregard’ if he could,
and he in fact attempted to do so. The record supports the observation by the Court of Appeals that petitioner ‘did present
evidence of malice (both the ‘constitutional’ and the ‘ill will’ type) to support his damage claim and no such evidence was
excluded . . ..' 471 F.2d 801, 807 n. 15 (1972).


3 The court stated:
‘(Petitioner's) considerable statute as a lawyer, author, lecturer, and participant in matters of public import undermine(s)
the validity of the assumption that he is not a ‘public figure’ as that term has been used by the progeny of New York
Times. Nevertheless, for purposes of decision we make that assumption and test the availability of the claim of privilege
by the subject matter of the article.' Id., at 805.


4 In the Court of Appeals petitioner made an ingenious but unavailing attempt to show that respondent's defamatory charge
against him concerned no issue of public or general interest. He asserted that the subject matter of the article was the
murder trial of Officer Nuccio and that he did not participate in that proceeding. Therefore, he argued, even if the subject
matter of the article generally were protected by the New York Times privilege, under the opinion of the Rosenbloom
plurality, the defamatory statements about him were not. The Court of Appeals rejected this argument. It noted that the
accusations against petitioner played an integral part in respondent's general thesis of a nationwide conspiracy to harass
the police:
‘(W)e may also assume that the article's basic thesis is false. Nevertheless, under the reasoning of New York Times Co.
v. Sullivan, even a false statement of fact made in support of a false thesis is protected unless made with knowledge
of its falsity or with reckless disregard of its truth or falsity. It would undermine the rule of that case to permit the actual
falsity of a statement to determine whether or not its publisher is entitled to the benefit of the rule.
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‘If, therefore, we put to one side the false character of the article and treat it as though its contents were entirely true,
it cannot be denied that the comments about (petitioner) were integral to its central thesis. They must be tested under
the New York Times standard.’ 471 F.2d at 806.
We think that the Court of Appeals correctly rejected petitioner's argument. Its acceptance might lead to arbitrary
imposition of liability on the basis of an unwise differentiation among kinds of factual misstatements. The present case
illustrates the point. Respondent falsely portrayed petitioner as an architect of the criminal prosecution against Nuccio.
On its face this inaccuracy does not appear defamatory. Respondent also falsely labeled petitioner a ‘Leninist’ and a
‘Communist-fronter.’ These accusations are generally considered defamatory. Under petitioner's interpretation of the
‘public or general interest’ test, respondent would have enjoyed a constitutional privilege to publish defamatory falsehood
if petitioner had in fact been associated with the criminal prosecution. But this would mean that the seemingly innocuous
mistake of confusing petitioner's role in the litigation against Officer Nuccio would destroy the privilege otherwise available
for calling petitioner a Communist-fronter. Thus respondent's privilege to publish statements whose content should have
alerted it to the danger of injury to reputation would hinge on the accuracy of statements that carried with them no such
warning. Assuming that none of these statements was published with knowledge of falsity or with reckless disregard for
the truth, we see no reason to distinguish among the inaccuracies.


5 Mr. Justice Douglas did not participate in the consideration or decision of Rosenbloom.


6 New York Times and later cases explicated the meaning of the new standard. In New York Times the Court held that
under the circumstances the newspaper's failure to check the accuracy of the advertisement against news stories in its
own files did not establish reckless disregard for the truth. 376 U.S., at 287—288, 84 S.Ct., at 729—730. In St. Amant
v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968), the Court equated reckless disregard
of the truth with subjective awareness of probable falsity: ‘There must be sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts as to the truth of his publication.’ In Beckley Newspapers Corp. v.
Hanks, 389 U.S. 81, 88 S.Ct. 197, 19 L.Ed.2d 248 (1967), the Court emphasized the distinction between the New York
Times test of knowledge of falsity or reckless disregard of the truth and ‘actual malice’ in the traditional sense of ill-will.
Garrison v. Louisiana, 379 U.S. 64, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964), made plain that the new standard applied to
criminal libel laws as well as to civil actions and that it governed criticism directed at ‘anything which might touch on an
official's fitness for office.’ Id., at 77, 85 S.Ct., at 217. Finally, in Rosenblatt v. Baer, 383 U.S. 75, 85, 86 S.Ct. 669, 676,
15 L.Ed.2d 597 (1966), the Court stated that ‘the ‘public official’ designation applies at the very least to those among the
hierarchy of government employees who have, or appear to the public to have, substantial responsibility for or control
over the conduct or governmental affairs.'
In Time, Inc. v. Hill, 385 U.S. 374, 87 S.Ct. 534, 17 L.Ed.2d 456 (1967), the Court applied the New York Times standard
to actions under an unusual state statute. The statute did not create a cause of action for libel. Rather, it provided a
remedy for unwanted publicity. Although the law allowed recovery of damages for harm caused by exposure to public
attention rather than by factual inaccuracies, it recognized truth as a complete defense. Thus, nondefamatory factual
errors could render a publisher liable for something akin to invasion of privacy. The Court ruled that the defendant in such
an action could invoke the New York Times privilege regardless of the fame or anonymity of the plaintiff. Speaking for
the Court, Mr. Justice Brennan declared that this holding was not an extension of New York Times but rather a parallel
line of reasoning applying that standard to this discrete context:
‘This is neither a libel action by a private individual nor a statutory action by a public official. Therefore, although the First
Amendment principles pronounced in New York Times guide our conclusion, we reach that conclusion only by applying
these principles in this discrete context. It therefore serves no purpose to distinguish the facts here from those in New
York Times. Were this a libel action, the distinction which has been suggested between the relative opportunities of the
public official and the private individual to rebut defamatory charges might be germane. And the additional state interest
in the protection of the individual against damage to his reputation would be involved. Cf. Rosenblatt v. Baer, 383 U.S.
75, 91, 86 S.Ct. 669, 15 L.Ed.2d 597 (Stewart, J., concurring).’ 385 U.S., at 390—391, 87 S.Ct., at 543.


7 Professor Kalven once introduced a discussion of these cases with the apt heading, ‘You Can't Tell the Players without
a Score Card.’ Kalven, The Reasonable Man and the First Amendment: Hill, Butts, and Walker, 1967 Sup.Ct.Rev. 267,
275. Only three other Justices joined Mr. Justice Harlan's analysis of the issues involved. In his concurring opinion, Mr.
Chief Justice Warren stated the principle for which these cases stand—that the New York Times test reaches both public
figures and public officials. Mr. Justice Brennan and Mr. Justice White agreed with the Chief Justice on that question.
Mr. Justice Black and Mr. Justice Douglas reiterated their view that publishers should have an absolute immunity from
liability for defamation, but they acquiesced in the Chief Justice's reasoning in order to enable a majority of the Justices
to agree on the question of the appropriate constitutional privilege for defamation of public figures.
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8 As Thomas Jefferson made the point in his first Inaugural Address: ‘If there be any among us who would wish to dissolve
this Union or change its republican form, let them stand undisturbed as monuments of the safety with which error of
opinion may be tolerated where reason is left free to combat it.’


9 Of course, an opportunity for rebuttal seldom suffices to undo harm of defamatory falsehood. Indeed, the law of defamation
is rooted in our experience that the truth rarely catches up with a lie. But the fact that the self-help remedy of rebuttal,
standing alone, is inadequate to its task does not mean that it is irrelevant to our inquiry.


10 Our caveat against strict liability is the prime target of Mr. Justice WHITE'S dissent. He would hold that a publisher or
broadcaster may be required to prove the truth of a defamatory statement concerning a private individual and, failing
such proof, that the publisher or broadcaster may be held liable for defamation even though he took every conceivable
precaution to ensure the accuracy of the offending statement prior to its dissemination. Post, at 3031— 3033. In Mr.
Justice WHITE's view, one who publishes a statement that later turns out to be inaccurate can never be ‘without fault’
in any meaningful sense, for ‘(i)t is he who circulated a falsehood that he was not required to publish.’ Post, at 3033
(emphasis added).
Mr. Justice WHITE characterizes New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964),
as simply a case of seditious libel. Post, at 3030. But that rationale is certainly inapplicable to Curtis Publishing Co. v.
Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967), where Mr. Justice White joined four other Members of the
Court to extend the knowing-or-reckless-falsity standard to media defamation of persons identified as public figures but
not connected with the Government. Mr. Justice WHITE now suggests that he would abide by that vote, post, at 3036,
but the full thrust of his dissent—as we read it—contradicts that suggestion. Finally, in Rosenbloom v. Metromedia, Inc.,
403 U.S. 29, 57, 91 S.Ct. 1811, 1827, 29 L.Ed.2d 296 (1971), Mr. Justice White voted to apply the New York Times
privilege to media defamation of an individual who was neither a public official nor a public figure. His opinion states that
the knowing-or-reckless-falsity standard should apply to media ‘comment upon the official actions of public servants,’ id.,
at 62, 91 S.Ct, at 1829 including defamatory falsehood about a person arrested by the police. If adopted by the Court,
this conclusion would significantly extend the New York Times privilege.
Mr. Justice WHITE asserts that our decision today ‘trivializes and denigrates the interest in reputation,’ Miami Herald
Publishing Co. v. Tornillo, 418 U.S., at 262, 94 S.Ct., at 2842 (concurring opinion), that it ‘scuttle(s) the libel laws of
the States in . . . wholesale fashion’ and renders ordinary citizens ‘powerless to protect themselves.’ Post, at 3022. In
light of the progressive extension of the knowing-or-reckless-falsity requirement detailed in the preceding paragraph,
one might have viewed today's decision allowing recovery under any standard save strict liability as a more generous
accommodation of the state interest in comprehensive reputational injury to private individuals than the law presently
affords.


11 Curtis Publishing co. v. Butts, supra, 388 U.S., at 155, 87 S.Ct., at 1991.


1 See, e.g., Rosenblatt v. Baer, 383 U.S. 75, 90, 86 S.Ct. 669, 678, 15 L.Ed.2d 597 (concurring).


2 In 1798 Jefferson stated:
‘(The First Amendment) thereby guard(s) in the same sentence, and under the same words, the freedom of religion, of
speech, and of the press: insomuch, that whatever violates either, throws down the sancturary which covers the others,
and that libels, falsehood, and defamation, equally with heresy and false religion, are withheld from the cognizance of
federal tribunals. . . .’ 8 The Works of Thomas Jefferson 464—465 (Ford ed. 1904) (emphasis added).


3 See, e.g., Act of July 4, 1840, c. 45, 6 Stat. 802, accompanied by H.R.Rep.No.86, 26th Cong., 1st Sess. (1840).


4 Senator Calhoun in reporting to Congress assumed the invalidity of the Act to be a matter ‘which no one now doubts.’
Report with Senate Bill No. 122, S.Doc. No. 118, 24th Cong., 1st Sess., 3 (1836).


5 See Stromberg v. California, 283 U.S. 359, 368—369, 51 S.Ct. 532, 535—536, 75 L.Ed. 1117.


6 Since this case involves a discussion of public affairs, I need not decide at this point whether the First Amendment
prohibits all libel actions. ‘An unconditional right to say what one pleases about public affairs is what I consider to be the
minimum guarantee of the First Amendment.’ New York Times Co. v. Sullivan, 376 U.S. 254, 297, 84 S.Ct. 710, 735, 11
L.Ed.2d 686 (Black, J., concurring) (emphasis added). But ‘public affairs' includes a great deal more than merely political
affairs. Matters of science, economics, business, art, literature, etc., are all matters of interest to the general public.
Indeed, any matter of sufficient general interest to prompt media coverage may be said to be a public affair. Certainly
police killings, ‘Communist conspiracies,’ and the like qualify.
‘A more regressive view of free speech has surfaced but it has thus far gained no judicial acceptance. Solicitor General
Bork has stated:
‘Constitutional protection should be accorded only to speech that is explicitly political. There is no basis for judicial
intervention to protect any other form of expression, be it scientific, literary or that variety of expression we call obscene
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or pornographic. Moreover, within that category of speech we ordinarily call political, there should be no constitutional
obstruction to laws making criminal any speech that advocates forcible overthrow of the government or the violation of
any law.’ Bork, Neutral Principles and Some First Amendment Problems, 47 Ind.L.J. 1, 20 (1971).
According to this view, Congress, upon finding a painting aesthetically displeasing or a novel poorly written or a
revolutionary new scientific theory unsound could constitutionally prohibit exhibition of the painting, distribution of the
book or discussion of the theory. Congress might also proscribe the advocacy of the violation of any law, apparently
without regard to the law's constitutionality. Thus, were Congress to pass a blatantly invalid law such as one prohibiting
newspaper editorials critical of the Government, a publisher might be punished for advocating its violation. Similarly, the
late Dr. Martin Luther King, Jr., could have been punished for advising blacks to peacefully sit in the front of buses or
to ask for service in restaurants segregated by law.


7 See Palko v. Connecticut, 302 U.S. 319, 325, 58 S.Ct. 149, 152, 82 L.Ed. 288. As Mr. Justice Black has noted, by this
view the test becomes ‘whether the government has an interest in abridging the right involved and, if so, whether that
interest is of sufficient importance, in the opinion of a majority of the Supreme Court, to justify the government's action
in doing so. Such a doctrine can be used to justify almost any government suppression of First Amendment freedoms.
As I have stated many times before, I cannot subscribe to this doctrine because I believe that the First Amendment's
unequivocal command that there shall be no abridgement of the rights of free speech shows that the men who drafted
our Bill of Rights did all the ‘balancing’ that was to be done in this field.' H. Black, A Constitutional Faith 52 (1969).


8 See, e.g., Bridges v. California, 314 U.S. 252, 263 n. 6, 62 S.Ct. 190, 194, 86 L.Ed. 192 (Black, J.); Murdock v.
Pennsylvania, 319 U.S. 105, 108, 63 S.Ct. 870, 872, 87 L.Ed. 1292 (Douglas, J.); Saia v. New York, 334 U.S. 558, 560,
68 S.Ct. 1148, 1149, 92 L.Ed. 1574 (Douglas, J.); Talley v. California, 362 U.S. 60, 62, 80 S.Ct. 536, 537, 4 L.Ed.2d 559
(Black, J.); DeGregory v. Attorney General of New Hampshire, 383 U.S. 825, 828, 86 S.Ct. 1148, 1150, 16 L.Ed.2d 292
(Douglas, J.); Elfbrandt v. Russell, 384 U.S. 11, 18, 86 S.Ct. 1238, 1241, 16 L.Ed.2d 321 (Douglas, J.); Mills v. Alabama,
384 U.S. 214, 218, 86 S.Ct. 1434, 1436, 16 L.Ed.2d 484 (Black, J.); United Mine Workers v. Illinois State Bar Ass'n, 389
U.S. 217, 221—222 and n. 4, 88 S.Ct. 353, 355—356, 19 L.Ed.2d 426 (Black, J.).


1 A fortiori I disagree with my Brother WHITE'S view that the States should have free rein to impose strict liability for
defamation in cases not involving public persons.


2 A respected commentator has observed that factors other than purely legal constraints operate to control the press:
‘Traditions, attitudes, and general rules of political conduct are far more important controls. The fear of opening a
credibility gap, and thereby lessening one's influence, holds some participants in check. Institutional pressures in large
organizations, including some of the press, have a similar effect; it is difficult for an organization to have an open policy
of making intentionally false accusations.’ T. Emerson, The System of Freedom of Expression 538 (1970).
Typical of the press' own ongoing self-evaluation is a proposal to establish a national news council, composed of members
drawn from the public and the journalism profession, to examine and report on complaints concerning the accuracy and
fairness of news reporting by the largest newsgathering sources. Twentieth Century Fund Task Force Report or a National
News Council, A Free and Responsive Press (1973). See also Comment, The Expanding Constitutional Protection for
the News Media from Liability for Defamation: Predictability and the New Synthesis, 70 Mich.L.Rev. 1547, 1569—1570
(1972).


3 The Court, taking a novel step, would not limit application of First Amendment protection to private libels involving issues of
general or public interest, but would forbid the States from imposing liability without fault in any case where the substance
of the defamatory statement made substantial danger to reputation apparent. As in Rosenbloom v. Metromedia, Inc.,
403 U.S. 29, 44 n. 12, 48—49, n. 17, 91 S.Ct. 1811, 1820, 1822—1823 (1971). I would leave open the question of
what constitutional standard, if any, applies when defamatory falsehoods are published or broadcast concerning either
a private or public person's activities not within the scope of the general or public interest.
Parenthetically, my Brother WHITE argues that the Court's view and mine will prevent a plaintiff—unable to demonstrate
some degree of fault—from vindicating his reputation by securing a judgment that the publication was false. This argument
overlooks the possible enactment of statutes, not requiring proof of fault, which provide for an action for retraction or
for publication of a court's determination of falsity if the plaintiff is able to demonstrate that false statements have been
published concerning his activities. Cf. Note, Vindication of the Reputation of a Public Official, 80 Harv.L.Rev. 1730,
1739—1747 (1967). Although it may be that questions could be raised concerning the constitutionality of such statutes,
certainly nothing I have said today (and, as I read the Court's opinion, nothing said there) should be read to imply that a
private plaintiff, unable to prove fault, must inevitably be denied the opportunity to secure a judgment upon the truth or
falsity of statements published about him. Cf. Rosenbloom v. Metromedia, Inc., supra, at 47 and n. 15, 91 S.Ct., at 1821.
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1 Restatement of Torts s 559 (1938); see also W. Prosser, Law of Torts s 111, p. 739 (4th ed. 1971); 1 A. Hanson, Libel
and Related Torts 14, pp. 21—22 (1969); 1 F. Harper & F. James, The Law of Torts s 5.1, pp. 349—350 (1956).


2 The observations in Part I of this opinion as to the current state of the law of defamation in the various States are partially
based upon the Restatement of Torts, first published in 1938, and Tentative Drafts Nos. 11 and 12 of Restatement of
Torts (Second), released in 1965 and 1966, respectively. The recent transmittal of Tentative Draft No. 20, dated April
25, 1974, to the American Law Institute for its consideration has resulted in the elimination of much of the discussion
of the prevailing defamation rules and the suggested changes in many of the rules themselves previously found in the
earlier Tentative Drafts. This development appears to have been largely influenced by the draftsmen's ‘sense for where
the law of this important subject should be thought to stand.’ Restatement (Second) of Torts, p. vii (Tent. Draft No. 20,
Apr. 25, 1974). It is evident that, to a large extent, these latest views are colored by the plurality opinion in Rosenbloom v.
Metromedia, Inc., 403 U.S. 29, 91 S.Ct. 1811, 29 L.Ed.2d 296 (1971). See, e.g., Restatement (Second) of Torts (Second),
supra, at xiii, ss 569, 580, 581A, 581B, 621. There is no indication in the latest draft, however, that the conclusions
reached in Tentative Drafts Nos. 11 and 12 are not an accurate reflection of the case law in the States in the mid-1960's
prior to the developments occasioned by the plurality opinion in Rosenbloom. See infra, at 3024.


3 See also W. Prosser, supra, n. 1, s 112, p. 752 and n. 85; Murnaghan, From Figment to Fiction to Philosophy—The
Requirement of Proof of Damages in Libel Actions, 22 Cath.U.L.Rev. 1, 11—13 (1972).


4 Proof of the defamation itself established the fact of injury and the existence of some damage to the right of reputation,
and the jury was permitted, even without any other evidence, to assess damages that were considered to be the natural
or probable consequences of the defamatory words. Restatement of Torts s 621, comment a, p. 314 (1938); see also C.
Gatley, Libel and Slander 1004 (6th ed. 1967); M. Newell, Slander and Libel s 721, p. 810 (4th ed. 1924; see generally
C. McCormick, Law of Damages s 116, pp. 422—430 (1935). In this respect, therefore, the damages were presumed
because of the impossibility of affixing an exact monetary amount for present and future injury to the plaintiff's reputation,
wounded feelings and humiliation, loss of business, and any consequential physical illness or pain. Ibid.


5 See also Prosser, supra, n. 1, s 112, p. 761; Harper & James, supra, n. 1, s 5.14, p. 388; Note, Developments in the
Law—Defamation, 69 Harv.L.Rev. 875, 939—940 (1956).


6 Also actionable per se were those libels where the imputation, although not apparent from the material itself, would have
been slander per se if spoken rather than written.


7 Restatement (Second) of Torts s 569, pp. 29—45, 47—48 (Tent. Draft No. 12, Apr. 27, 1966); see also Murnaghan,
supra, n. 3.


8 Applying settled Illinois law, the District Court in this case held that it is libel per se to label someone a Communist. 306
F.Supp. 310 (N.D.Ill.1969).


9 This appears to have been the law in Illinois at the time Gertz brought his libel suit. See, e.g., Brewer v. Hearst Publishing
Co., 185 F.2d 846 (CA7 1950); Hotz v. Alton Telegraph Printing Co., 324 Ill.App. 1, 57 N.E.2d 137 (1944); Cooper v.
Illinois Publishing & Printing Co., 218 Ill.App. 95 (1920).


10 See, e.g., West v. Northern Publishing Co., 487 P.2d 1304, 1305—1306 (Alaska 1971) (article linking owners of taxicab
companies to illegal liquor sales to minors); Gallman v. Carnes, 254 Ark. 987, 992, 497 S.W.2d 47, 50 (1973) (matter
concerning state law school professor and assistant dean); Belli v. Curtis Publishing Co., 25 Cal.App.3d 384, 102
(Cal.Rptr. 122 (1972) (article concerning attorney with national reputation); Moriarty v. Lippe, 162 Conn. 371, 378—379,
294 A.2d 326, 330—331 (1972) (publication about certain police officers); Firestone v. Time, Inc., 271 So.2d 745, 750
—751 (Fla.1972) (divorce of prominent citizen not a matter of legitimate public concern); State v. Snyder, 277 So.2d
660, 666—668 (La.1973) (criminal defamation prosecution of a defeated mayoral candidate for statements made about
another candidate); Twohig v. Boston Herald-Traveler Corp., 362 Mass. 807, 291 N.E.2d 398, 400—401 (1973) (article
concerning a candidate's votes in the legislature); Priestley v. Hastings & Sons Publishing Co. of Lynn, 360 Mass. 118,
271 N.E.2d 628 (1971) (article about an architect commissioned by a town to build a school); Harnish v. Herold-Mail
Co., Inc., 264 Md. 326, 334—336, 286 A.2d 146, 151 (1972) (article concerning a substandard rental property owned
by a member of a city housing authority); Standke v. B. E. Darby & Sons, Inc., 291 Minn. 468, 476—477, 193 N.W.2d
139, 145 (1971) (newspaper editorial concerning performance of grand jurors); Whitmore v. Kansas City Star Co., 499
S.W.2d 45, 49 (Mo.Ct.App.1973) (article concerning a juvenile officer, the operation of a detention home, and a grand
jury investigation); Trails West, Inc. v. Wolff, 32 N.Y.2d 207, 214—218, 344 N.Y.S.2d 863, 867—871, 298 N.E.2d 52,
55—58 (1973) (suit against a Congressman for an investigation into the death of schoolchildren in a bus accident);
Twenty-Five East 40th Street Restaurant Corp. v. Forbes, Inc., 30 N.Y.2d 595, 331 N.Y.S.2d 29, 282 N.E.2d 118 (1972)
(magazine article concerning a restaurant's food); Kent v. City of Buffalo, 29 N.Y.2d 818, 327 N.Y.S.2d 653, 277 N.E.2d
669 (1971) (television station film of plaintiff as a captured robber); Frink v. McEldowney, 29 N.Y.2d 720, 325 N.Y.S.2d
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Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974)
94 S.Ct. 2997, 41 L.Ed.2d 789, 1 Media L. Rep. 1633
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755, 275 N.E.2d 337 (1971) (article concerning an attorney representing a town); Mead v. Horvitz Publishing Co. (9th
Dist. Ohio Ct.App. June 13, 1973) (unpublished), cert. denied, 416 U.S. 985, 94 S.Ct. 2388, 40 L.Ed.2d 762 (1974)
(financial condition of participants in the development of a large apartment complex involving numerous local contractors);
Washington v. World Publishing Co., 506 P.2d 913 (Okl.1973) (article about contract dispute between a candidate for
United States Senate and his party's county chairman); Matus v. Triangle Publications, Inc., 445 Pa. 384, 395—399, 286
A.2d 357, 363—365 (1971) (radio ‘talk show’ host's discussion of gross overcharging for snow-plowing a driveway not
considered an event of public or general concern); Autobuses Internacionales S. De R.L., Ltd. v. El Continental Publishing
Co., 483 S.W.2d 506 (Tex.Ct.Civ.App.1972) (newspaper article concerning a bus company's raising of fares without
notice and in violation of law); Sanders v. Harris, 213 Va. 369, 372—373, 192 S.E.2d 754, 757—758 (1972) (article
concerning English professor at a community college); Old Dominion Branch No. 496 v. Austin, 213 Va. 377, 192 S.E.2d
737 (1972), rev'd, 418 U.S. 264, 94 S.Ct. 2770, 41 L.Ed.2d 745 (1974) (plaintiff's failure to join a labor union considered
not an issue of public or general concern); Chase v. Daily Record, Inc., 83 Wash.2d 37, 41, 515 P.2d 154, 156 (1973)
(article concerning port district commissioner); Miller v. Argus Publishing Co., 79 Wash.2d 816, 827, 490 P.2d 101, 109
(1971) (article concerning the backer of political candidates); Polzin v. Helmbrecht, 54 Wis.2d 578, 586, 196 N.W.2d 685,
690 (1972) (letter to editor of newspaper concerning a reporter and the financing of pollution control measures).
The following United States Courts of Appeals have adopted the plurality opinion in Rosenbloom: Cantrell v. Forest
City Publishing Co., 484 F.2d 150 (CA6 1973), cert. pending, No. 75—5520 (article concerning family members of the
victim of a highly publicized bridge disaster not actionable absent proof of actual malice); Porter v. Guam Publications,
Inc., 475 F.2d 744, 745 (CA9 1973) (article concerning citizen's arrest for theft of a cash box considered an event of
general or public interest); Cervantes v. Time, Inc., 464 F.2d 986, 991 (CA8 1972) (article concerning mayor and alleged
organized crime connections conceded to be a matter of public or general concern); Firestone v. Time, Inc., 460 F.2d 712
(CA5 1972) (magazine article concerning prominent citizen's use of detectives and electronic surveillance in connection
with a divorce); Davis v. National Broadcasting Co., 447 F.2d 981 (CA5 1971), aff'g 320 F.Supp. 1070 (E.D.La.1970)
(television report about a person caught up in the events surrounding the assassination of President Kennedy considered
a matter of public interest). However, at least one Court of Appeals, faced with an appeal from summary judgment in
favor of a publisher in a diversity libel suit brought by a Philadelphia retailer, has expressed ‘discomfort in accepting the
Rosenbloom plurality opinion as a definitive statement of the appropriate law . . ..’ Gordon v. Random House, Inc., 486
F.2d 1356, 1359 (CA3 1973).
As previously discussed in n. 2, supra, the latest proposed draft of Restatement (Second) of Torts substantially reflects the
views of the Rosenbloom plurality. It also anticipates ‘that the Supreme Court will hold that strict liability for defamation is
inconsistent with the free-speech provision of the First Amendment . . ..’ Restatement (Second) of Torts s 569, p. 59 (Tent.
Draft No. 20, Apr. 25, 1974), as well as the demise of pre-Rosenbloom damages rules. See id., s 621, pp. 285—288.


11 Merin, Libel and the Supreme Court, 11 Wm. & Mary L.Rev. 371, 373 (1969).


12 A. Sutherland, Constitutionalism in America: Origin and Evolution of Its Fundamental Ideas 118—119 (1965).


13 See generally L. Levy, Legacy of Suppression: Freedom of Speech and Press in Early American History (1960).


14 The men who wrote and adopted the First Amendment were steeped in the common-law tradition of England. They read
Blackstone, ‘a classic tradition of the bar in the United States' and ‘the oracle of the common law in the minds of the
American Framers . . ..’ J. Hurst, The Growth of American Law: The Law Makers 257 (1950); Levy, supra, 7. 13, at 13;
see also Sutherland, supra, m. 12, at 124—125; Schick v. United States, 195 U.S. 65, 69, 24 S.Ct. 826, 827, 49 L.Ed.
99 (1904). From him they learned that the major means of accomplishing his speech and press was to prevent prior
restraints, the publisher later being subject to legal action if his publication was injurious. 4 W. Blackstone, Commentaries
*150—153.


15 See also Meiklejohn, The First Amendment Is An Absolute, 1961 Sup.Ct.Rev. 245, 264:
‘First, the Framers initiated a political revolution whose development is still in process throughout the world. Second, like
most revolutionaries, the Framers could not foresee the specific issues which would arise as their ‘novel idea’ exercised
its domination over the governing activities of a rapidly developing nation in a rapidly and fundamentally changing world.
In that sense, the Framers did not know what they were doing. And in the same sense, it is still true that, after two
centuries of experience, we do not know what they were doing, or what we ourselves are now doing.
‘In a more abstract and more significant sense, however, both they and we have been aware that the adoption of the
principle of self-government by ‘The People’ of this nation set loose upon us and upon the world at large an idea which
is still transforming men's conceptions of what they are and how they may best be governed.'
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16 See Beauharnais v. Illinois, 343 U.S. 250, 272, 72 S.Ct. 725, 738, 96 L.Ed. 919 (1952) (Black, J., dissenting). Brant,
who interprets the Framers' intention more liberally than Chafee, nevertheless saw the free speech protection as bearing
upon criticism of government and other political speech. I. Brant, The Bill of Rights 236 (1965).


17 Z. Chafee, Free Speech in the United States 14 (1954).


18 See 1 Annals of Cong. 729—789 (1789). See also Brant, supra, m. 16, at 224; Levy, supra, n. 13, at 214, 224.


19 Merin, supra, n. 11, at 377. Franklin, for example, observed:
‘If by the Liberty of the Press were understood merely the Liberty of discussing the Propriety of Public Measures and
political opinions, let us have as much of it as you please: But if it means the Liberty of affronting, calumniating, and
defaming one another, I, for my part, own myself willing to part with my Share of it when our Legislators shall please so to
alter the Law, and shall cheerfully consent to exchange my Liberty of Abusing others for the Privilege of not being abus'd
myself.’ 10 B. Franklin, Writings 38 (Smyth ed. 1907).


20 Jefferson's noted opposition to public prosecutions for libel of government figures did not extend to depriving them of
private libel actions. Moot, supra, at 43. There is even a strong suggestion that he favored state prosecutions. E. Hudon,
Freedom of Speech and Press in America 47—48 (1963).


21 For further expressions of the general proposition that libels are not protected by the First Amendment, see Konigsberg v.
State Bar of California, 366 U.S. 36, 49—50 and n. 10, 81 S.Ct. 997, 1005—1007, 6 L.Ed.2d 105 (1961); Times Film Corp.
v. City of Chicago, 365 U.S. 43, 48, 81 S.Ct. 391, 394, 5 L.Ed.2d 403 (1961); Pennekamp v. Florida, 328 U.S. 331, 348—
349, 66 S.Ct. 1029, 1038—1039, 90 L.Ed. 1295 (1946); cf. Paris Adult Theatre I v. Slaton, 413 U.S. 49, 67, 93 S.Ct. 2628,
2640, 37 L.Ed.2d 446 (1973); Stanley v. Georgia, 394 U.S. 557, 561 n. 5, 89 S.Ct. 1243, 1245, 22 L.Ed.2d 542 (1969).


22 See Levy, supra, n. 13, at 247—248.


23 See, e.g., Abrams v. United States, 250 U.S. 616, 630, 40 S.Ct. 17, 22, 63 L.Ed. 1173 (1919) (Holmes, J., dissenting).


24 Kalven, The New York Times Case: A Note on ‘The Central Meaning of the First Amendment,’ 1964 Sup.Ct.Rev. 191,
208—209.


25 ‘The language of the First Amendment is to be read not as barren words found in a dictionary but as symbols of historic
experience illumined by the presuppositions of those who employed them. . . . As in the case of every other provision of
the Constitution that is not crystallized by the nature of its technical concepts, the fact that the First Amendment is not
self-defining and self-enforcing neither impairs its usefulness nor compels its paralysis as a living instrument.’ Dennis v.
United States, 341 U.S. 494, 523, 71 S.Ct. 857, 873, 95 L.Ed. 1137 (1951) (Frankfurter, J., concurring).


26 ‘(T)he law of defamation has been an integral part of the laws of England, the colonies and the states since time
immemorial. So many actions have been maintained and judgments recovered under the various laws of libel that the
Constitutional validity of libel actions could be denied only by a Court willing to hold all of its predecessors were wrong
in their interpretation of the First Amendment and that two hundred years of precedents should be overruled.’ Rutledge,
The Law of Defamation: Recent Developments, 32 Alabama Lawyer 409, 410 (1971).
The prevailing common-law libel rules in this country have remained in England and the commonwealth nations. Pedrick,
Freedom of the Press and the Law of Libel: The Modern Revised Translation, 49 Cornell L.Q. 581, 583—584 (1964).
After many years of reviewing the English law of defamation, the Porter Committee concluded that ‘though the law as
to defamation requires some modification, the basic principles upon which it is founded are not amiss.’ Report of the
Committee on the Law of Defamation, Cmd. No. 7536, 222, p. 48 (1948).


27 If I read the Court correctly, it clearly implies that for those publications that do not make ‘substantial danger to reputation
apparent,’ the New York Times actual-malice standard will apply. Apparently, this would be true even where the imputation
concerned conduct or a condition that would be per se slander.


28 A recent study has comprehensively detailed the role and impact of mass communications in this Nation. See Note, Media
and the First Amendment in a Free Society, 60 Geo.L.J. 867 (1972). For example, 99% of the American households
have a radio, and 77% hear at least one radio newscast daily. In 1970, the yearly average home television viewing time
was almost six hours per day. Id., at 883 n. 53.
‘Sixty years ago, 2,442 newspapers were published daily nationwide, and 689 cites had competing dailies. Today, in
only 42 of the cities served by one of the 1,748 American daily papers is there a competing newspaper under separate
ownership. Total daily circulation has passed 62 million copies, but over 40 percent of this circulation is controlled by
only 25 ownership groups.
‘Newspaper owners have profited greatly from the consolidation of the journalism industry. Several of them report yearly
profits in the tens of millions of dollars, with after tax profits ranging from seven to 14 percent of gross revenues.
Unfortunately, the owners have made their profits at the expense of the public interest in free expression. As the broad
base of newspaper ownership narrows, the variation of facts and opinions received by the public from antagonistic
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sources is increasingly limited. Newspaper publication is indeed a leading American industry. Through its evolution in
this direction, the press has come to be dominated by a select group whose prime interest is economic.
‘The effect of consolidation within the newspaper industry is magnified by the degree of intermedia ownership. Sixty-
eight cities have a radio station owned by the only local daily newspaper, and 160 television stations have newspaper
affiliations. In 11 cities diversity of ownership is completely lacking with the only television station and newspaper under
the same control.’ Id., at 892—893 (footnotes omitted).
See also Congress, FCC Consider Newspaper Control of Local TV, 32 Cong.Q. 659—663 (1974).


29 Having held that the defamation plaintiff is limited to recovering for ‘actual injury,’ the Court hastens to add:
‘Suffice it to say that actual injury is not limited to out-of-pocket loss. Indeed, the more customary types of actual harm
inflicted by defamatory falsehood include impairment of reputation and standing in the community, personal humiliation,
and mental anguish and suffering.’ Ante, at 3012.
It should be pointed out that under the prevailing law, where the defamation is not actionable per se and proof of ‘special
damage’ is required, a showing of actual injury to reputation is insufficient; but if pecuniary loss is shown, general
reputation damages are recoverable. The Court changes the latter, but not the former, rule. Also under present law, pain
and suffering, although shown, do not warrant damages in any defamation action unless the plaintiff is otherwise entitled
to at least nominal damages. By imposing a more difficult standard of liability and requiring proof of actual damage to
reputation, recovery for pain and suffering, though real, becomes a much more remote possibility.


30 ‘The harm resulting from an injury to reputation is difficult to demonstrate both because it may involve subtle differences
in the conduct of the recipients toward the plaintiff and because the recipients, the only witnesses able to establish the
necessary causal connection, may be reluctant to testify that the publication affected their relationships with the plaintiff.
Thus some presumptions are necessary if the plaintiff is to be adequately compensated.’ Note, Developments in the Law
—Defamation, 69 Harv.L.Rev. 875, 891—892 (1956).


31 ‘On questions of damages, the judge plays an important role. It is, of course, for him to determine and instruct the jury as
to what matters may be taken into consideration by them in arriving at a verdict since such questions are clearly matters
of substantive law. But the judge also may and frequently does exercise a judgment as to the amount of damages the
plaintiff may recover. His function here is primarily to keep the jury within bounds of reason and common sense, to guard
against excessive verdicts dictated by passion and prejudice and to see to it that the amount of the verdict has some
reasonable relation to the plaintiff's evidence as to his loss or the probability of loss. Thus, the trial judge may grant a
new trial or the appellate court may reverse and remand the case for a new trial because of excessive damages or, as
is more frequently the case, a remittitur may be ordered, the effect of which is that the plaintiff must accept a specified
reduction of his damages or submit to a new trial on the issue of liability as well as damages.’ 1 F. Harper & F. James,
The Law of Torts s 5.29, p. 467 (1956) (footnote omitted).


32 See Pedrick, supra, n. 26, at 587 n. 23.


33 Murnaghan, supra, n. 3, at 29.


34 Note, Developments in the Law—Defamation, 69 Harv.L.Rev., supra, at 875, 938 and n. 443.


35 Id., at 939, 941—942. See, e.g., Cal.Civ.Code s 48a(2) (1954).


36 376 U.S., at 285, 84 S.Ct., at 1708.


37 Id., at 270, 84 S.Ct. 710.


38 Judicial review of jury libel awards for excessiveness should be influenced by First Amendment considerations, but it
makes little sense to discard an otherwise useful and time-tested rule because it might be misapplied in a few cases.


39 O. Holmes, The Common Law 36 (1881).


40 Ante, at 3012, 3013.


41 Cf. Pedrick, supra, n. 26, at 601—602:
‘A great many forces in our society operate to determine the extent to which men are free in fact to express their ideas.
Whether there is a privilege for good faith defamatory misstatements on matters of public concern or whether there is
strict liability for such statements may not greatly affect the course of public discussion. How different has life been in
those states which heretofore followed the majority rule imposing strict liability for misstatements of fact defaming public
figures from life in the minority states where the good faith privilege held sway?’
See also T. Emerson, The System (of Freedom of Expression 519 (1970) (footnote omitted): ‘(O)n the whole the role of
libel law in the system of freedom of expression has been relatively minor and essentially erratic.’


42 ‘The man who is compelled to live every minute of his life among others and whose every need, thought, desire, fancy
or gratification is subject to public scrutiny, has been deprived of his individuality and human dignity. Such an individual
merges with the mass. His opinions, being public, tend never to be different; his aspirations, being known, tend always
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to be conventionally accepted ones; his feelings, being openly exhibited, tend to lose their quality of unique personal
warmth and to become the feelings of every man. Such a being, although sentient, is fungible; he is not an individual.’
Bloustein, Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, 39 N.Y.U.L.Rev. 962, 1003 (1964).


43 With the evisceration of the common-law libel remedy for the private citizen, the Court removes from his legal arsenal the
most effective weapon to combat assault on personal reputation by the press establishment. The David and Goliath nature
of this relationship is all the more accentuated by the Court's holding today in Miami Herald Publishing Co. v. Tornillo, 418
U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730, which I have joined, that an individual criticized by a newspaper's editorial is
precluded by the First Amendment from requiring that newspaper to print his reply to that attack. While that case involves
an announced candiate for public office, the Court's finding of a First Amendment barrier to government ‘intrusion into
the function of editors,’ supra, at 258, 94 S.Ct., at 2839, does not rest on any distinction between private citizens or
public officials. In fact, the Court observes that the First Amendment clearly protects from governmental restraint ‘the
exercise of editorial control and judgment,’ i.e., ‘(t)he choice of material to go into a newspaper, and the decisions made
as to limitations on the size and content of the paper, and treatment of public issues and public officials—whether fair
or unfair . . ..’ Ibid. (Emphasis added.)
We must, therefore, assume that the hapless ordinary citizen libeled by the press (a) may not enjoin in advance of
publication a story about him, regardless of how libelous it may be, Near v. Minnesota ex rel. Olson, 283 U.S. 697, 151
S.Ct. 625, 75 L.Ed. 1357 (1931); (b) may not compel the newspaper to print his reply; and (c) may not force the newspaper
to print a retraction, because a judicially compelled retraction, like a ‘remedy such as an enforceable right of access,’
entails ‘governmental coercion’ as to content, which ‘at once brings about a confrontation with the express provisions of
the First Amendment and the judicial gloss on that Amendment developed over the years.’ Miami Herald Publishing Co.
v. Tornillo, 418 U.S., at 254, 94 S.Ct., at 2838; but cf. this case, ante, at 3021 n. 3 (Brennan, J., dissenting).
My Brother BRENNAN also suggests that there may constitutionally be room for ‘the possible enactment of statutes,
not requiring proof of fault, which provide . . . for publication of a court's determination of falsity if the plaintiff is able to
demonstrate that false statements have been published concerning his activities.’ Ibid. The Court, however, does not
even consider this less drastic alternative to its new ‘some fault’ libel standards.


44 See n. 28, supra.


45 ‘No democracy, . . . certainly not the American democracy, will indefinitely tolerate concentrations of private power
irresponsible and strong enough to thwart the aspirations of the prople. Eventually governmental power will be used to
break up private power, or governmental power will be used to regulate private power—if private power is at once great
and irresponsible.’ Commission on Freedom of the Press, A Free and Responsible Press 80 (1947).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127241&pubNum=708&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127241&pubNum=708&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127241&pubNum=708&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2839&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2839

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123793&pubNum=780&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=708&cite=151SCT625&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=708&cite=151SCT625&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123793&pubNum=470&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127241&pubNum=708&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2838&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2838

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127241&pubNum=708&originatingDoc=I0a476e249bf011d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2838&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2838



		Previous Document






Rule 12. Defenses and Objections: When and How Presented; Motion for 
Judgment on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial 
Hearing 
(a) TIME TO SERVE A RESPONSIVE PLEADING. 


(1) In General. Unless another time is specified by this rule or an applicable statute, 
the time for serving a responsive pleading is as follows:
      (A) A defendant must serve an answer within 21 days after being served with the 
summons and complaint. 
      (B) A party must serve an answer to a counterclaim or crossclaim within 21 days 
after being served with the pleading that states the counterclaim or crossclaim. 
      (C) A party must serve a reply to an answer within 21 days after being served with 
an order to reply, unless the order specifies a different time. 


(2) The United States or the District of Columbia and the Agencies, Officers, or 
Employees of Either Sued in an Official Capacity. The United States or the District of 
Columbia or an agency, officer, or employee of either sued only in an official capacity 
must serve an answer to a complaint, counterclaim, or crossclaim within 60 days after 
service on the United States attorney (in suits involving the United States) or the 
Attorney General for the District of Columbia (in suits involving the District of Columbia). 


(3) United States or District of Columbia Officers or Employees Sued in an Individual 
Capacity. A United States or District of Columbia officer or employee sued in an 
individual capacity for an act or omission occurring in connection with the duties 
performed on the United States’ or the District of Columbia’s behalf must serve an 
answer to a complaint, counterclaim, or crossclaim within 60 days after service on the 
officer or employee or service on the United States attorney (in suits involving the 
United States) or the Attorney General for the District of Columbia (in suits involving the 
District of Columbia), whichever is later. 


(4) Effect of a Motion. Unless the court sets a different time, serving a motion under 
this rule alters these periods as follows: 
      (A) if the court denies the motion or postpones its disposition until trial, the 
responsive pleading must be served within 14 days after notice of the court's action; or
      (B) if the court grants a motion for a more definite statement, the responsive 
pleading must be served within 14 days after the more definite statement is served. 


(5) Entry of Default. Unless the time to respond to the complaint has been extended 
as provided in Rule 55(a)(3) or the court orders otherwise, failure to comply with the 
requirements of this rule will result in the entry of a default by the clerk or the court sua 
sponte. 
(b) HOW TO PRESENT DEFENSES. Every defense to a claim for relief in any pleading 
must be asserted in the responsive pleading if one is required. But a party may assert 
the following defenses by motion:


(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;
(3) [Omitted];
(4) insufficient process;
(5) insufficient service of process;
(6) failure to state a claim upon which relief can be granted;
(7) failure to join a party under Rule 19. 







A motion asserting any of these defenses must be made before pleading if a 
responsive pleading is allowed. If a pleading sets out a claim for relief that does not 
require a responsive pleading, an opposing party may assert at trial any defense to that 
claim. No defense or objection is waived by joining it with one or more other defenses or 
objections in a responsive pleading or in a motion. 
(c) MOTION FOR JUDGMENT ON THE PLEADINGS. After the pleadings are closed—
but early enough not to delay trial—a party may move for judgment on the pleadings.
(d) RESULTS OF PRESENTING MATTERS OUTSIDE THE PLEADINGS. If, on a 
motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are presented to and 
not excluded by the court, the motion must be treated as one for summary judgment 
under Rule 56. All parties must be given a reasonable opportunity to present all the 
material that is pertinent to the motion.
(e) MOTION FOR A MORE DEFINITE STATEMENT. A party may move for a more 
definite statement of a pleading to which a responsive pleading is allowed but which is 
so vague or ambiguous that the party cannot reasonably prepare a response. The 
motion must be made before filing a responsive pleading and must point out the defects 
complained of and the details desired. If the court orders a more definite statement and 
the order is not obeyed within 14 days after notice of the order or within the time the 
court sets, the court may strike the pleading or issue any other appropriate order. 
(f) MOTION TO STRIKE. The court may strike from a pleading an insufficient defense or 
any redundant, immaterial, impertinent, or scandalous matter. The court may act:


(1) on its own; or
(2) on motion made by a party either before responding to the pleading or, if a 


response is not allowed, within 21 days after being served with the pleading.
(g) JOINING MOTIONS.


(1) Right to Join. A motion under this rule may be joined with any other motion allowed
by this rule. 


(2) Limitations on Further Motions. Except as provided in Rule 12(h)(2) or (3), a party 
that makes a motion under this rule must not make another motion under this rule 
raising a defense or objection that was available to the party but omitted from its earlier 
motion.
(h) WAIVING AND PRESERVING CERTAIN DEFENSES.


(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)–(5) 
by:
      (A) omitting it from a motion in the circumstances described in Rule 12(g)(2); or


   (B) failing to either:
         (i) make it by motion under this rule; or
         (ii) include it in a responsive pleading or in an amendment allowed by Rule 
15(a)(1) as a matter of course. 


(2) When to Raise Others. Failure to state a claim upon which relief can be granted, to 
join a person required by Rule 19(b), or to state a legal defense to a claim may be
raised:
      (A) in any pleading allowed or ordered under Rule 7(a);
      (B) by a motion under Rule 12(c); or
      (C) at trial. 







(3) Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks 
subject-matter jurisdiction, the court must dismiss the action. 
(i) HEARING BEFORE TRIAL. If a party so moves, any defense listed in Rule 12(b)(1)–
(7)—whether made in a pleading or by motion—and a motion under Rule 12(c) must be 
heard and decided before trial unless the court orders a deferral until trial.


COMMENT TO 2017 AMENDMENTS


     This rule is identical to Federal Rule of Civil Procedure 12, as amended in 2007 and 
2009, except for: 1) the substitution of “applicable statute” for “federal statute” in 
subsection (a)(1); 2) the deletion of inapplicable federal limitation periods in subsection 
(a)(1)(A); 3) the addition of references to “the District of Columbia” in subsections (a)(2) 
and (a)(3); 4) the retention of subsection (a)(5) regarding the automatic entry of default 
against a defendant who does not timely respond to the complaint; and 5) the omission 
of subsection (b)(3), which deals with improper venue and is not applicable in the 
District of Columbia. 


COMMENT


      SCR-Civil 12(a) is rearranged to reflect the format established by the federal rule 
revisions of December 1993. Federal limitation periods are altered to comport with 
those in the existing Superior Court rule. Additionally, a paragraph (5) has been added 
to preserve the existing Superior Court rule of automatic entry of default against a 
defendant who does not timely respond to the complaint.
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Opinion


ORDER AND MEMORANDUM DECISION


Plaintiff Diamond Ranch Academy, Inc. (DRA) operates 
a residential youth treatment facility in Hurricane, Utah. 
In 2012, Defendant Chelsea Filer,1 who attended a 
residential youth treatment facility (not DRA) as a 
teenager, began a campaign (mostly on the Internet) to 
inform members of the public about allegedly deplorable 
conditions at DRA and to allow a forum for former DRA 
students to share experiences.


DRA filed this suit, contending that Ms. Filer's 
statements are defamatory. DRA asserts defamation 
claims (libel, libel per se, slander, and slander per se) as 
well as a claim of intentional interference with 
prospective economic advantage.


Ms. Filer, as a California resident, has invoked the 
protection of California's anti-SLAPP statute (SLAPP 
stands for Strategic Lawsuit Against Public 
Participation), which provides a defense to one whose 
exercise of her First Amendment rights is the subject of 
a lawsuit. Employing the unusual procedural protections 
of the anti-SLAPP statute, Ms. Filer filed a Special 
Motion to Strike, asking the court to strike DRA's entire 
case before discovery begins because DRA has not 
satisfied the threshold requirements necessary to 
survive California's anti-SLAPP statute prohibitions.


Applying the standards imposed by the California anti-
SLAPP statute,2 and for the reasons set forth below, the 


1 The Plaintiff changed her last [*2]  name to Papciak, but 
because the official docket lists her as Chelsea Filer, the court 
will refer to her as Ms. Filer.


2 Earlier, DRA challenged Ms. Filer's right to rely on the state 
procedural statute in lieu of the Federal Rules of Civil 
Procedure for motions to dismiss and for summary judgment. 
The court held that the state statute does apply and governs 







court finds that DRA has established a probability that it 
will prevail on its libel and libel per se claims for some, 
but not all, of the statements (some are barred [*3]  by 
the one-year statute of limitations). DRA may also 
proceed on its intentional interference claim based on 
the statements that are not dismissed here. But the 
court finds that DRA has not met its burden to salvage 
its slander and slander per se claims. Accordingly, Ms. 
Filer's Special Motion to Strike is GRANTED IN PART 
and DENIED IN PART.


BACKGROUND3


When Chelsea Filer was a teenager, she was sent 
against her will to a residential youth treatment center in 
Mexico. (That center, called "Casa by the Sea," was 
shut down after she attended.) After her allegedly 
extremely negative, emotionally scarring experience, 
she became an advocate for youth who are sent to such 
programs, which she considers to be highly abusive and 
harmful to the physical and psychological health of the 
young people who attend.


Ms. Filer did not attend DRA and has never visited the 
facility. She first learned about DRA in 2012, after a 
fellow advocate told her about an episode of 
"Lifechangers," a talk show hosted by Dr. Drew Pinsky, 
on which DRA representatives appeared.


Since then, she has been highly critical of DRA. As part 
of her campaign against DRA, she started the website 
"DRASurvivors.com."


On February 22, 2013, in response to Ms. Filer's 
website, DRA created a website called 
"TheRealDRASurvivors.com." On that website, DRA 
published "The Truth About Diamond Ranch Academy." 
DRA also published YouTube videos on November 15, 
2013, responding to negative comments about DRA.


Then DRA filed this lawsuit against Ms. Filer, alleging 


the question of whether Ms. Filer is entitled to dismissal at this 
early stage of the case. (See June 9, 2015 Order & Mem. 
Decision (ECF No. 55).)


3 Both DRA and Ms. Filer have filed a substantial number of 
evidentiary objections. (See Pl.'s Objection to Decls. Filed in 
Support of Def.'s Special Mot. Strike (ECF No. 73); Def.'s 
Objections to Decls. Filed in Support of Pl.'s Opp'n to Def.'s 
Special Mot. Strike (ECF No. 87-1); Pl.'s Objection to Second 
Decl. and Exs. in support of Def.'s Reply (ECF No. 91).) To the 
extent the court relies on a piece of evidence to which a party 
has objected, the objection [*4]  is overruled.


that she published [*5]  defamatory statements about 
DRA on the Internet—that is, written statements posted 
on Ms. Filer's website and on a public Facebook page. 
Altogether, DRA claims that Ms. Filer has posted 
defamatory statements in or from eight sources:


(1) A comment allegedly posted by Ms. Filer on the 
Facebook page called "I Survived Diamond Ranch 
Academy" on August 1, 2014;


(2) The article titled "Diamond Ranch Academy 
Shows It's [sic] True Colors (hereinafter "True 
Colors"), posted on Ms. Filer's website on January 
26, 2014;
(3) "Letter to DRA Parent," posted on her website 
on June 28, 2013;


(4) "About Diamond Ranch Academy, Overview" 
(hereinafter "Overview"4) originally posted on the 
website on June 19, 2012, and existing in two 
amended forms on the website as of August 12, 
2014, and January 6, 2015. (See Exs. E-F of Wilde 
Decl.);
(5) Complaint to the State of Utah Department of 
Human Services (DHS) licensing office, which was 
sent by email and posted on Ms. Filer's website on 
May 5, 2013;
(6) Article titled "Dr. Drew Endorses Diamond 
Ranch Academy," posted on Ms. Filer's website on 
August 17, 2012;


(7) Recurring sidebar comment stating "Our 
message is clear; Diamond Ranch Academy is 
NOT a legitimate treatment [*6]  facility and their 
methods are unethical, illegal and abusive," posted 
on her website in September 2012; and
(8) Article titled "Paris Jackson to be sent to 
Abusive Diamond Ranch Academy," posted on her 
website on July 9, 2013.


In its Amended Complaint, DRA quotes, and in some 
cases paraphrases, statements from those sources, and 
categorizes the statements into eighteen paragraphs. 
(See Am. Compl. ¶¶ 11(a)-(r) (ECF No. 26).)


In essence, the statements accuse DRA of torturing its 
students; physically, psychologically, and emotionally 
abusing the children in its care; running a private prison 
for teens (in other words, illegally incarcerating 
children); failing to provide adequate medical care and 


4 Ms. Filer refers to this as the "About DRA Webpage." 
(Papciak Decl. in support of Rule 12(c) Mot. J. on the 
Pleadings ¶ 2(b)(ii) (ECF No. 30).)
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food to its students; violating basic human and civil 
rights; acting in a way that caused the wrongful death of 
at least one student; dehumanizing students through 
strip searches; using treatment that is unethical, illegal, 
abusive, and, at times, fatal; dishonestly representing 
itself as a legitimate treatment facility when, in truth, it is 
not qualified to be licensed [*7]  and that uses treatment 
that is neither legitimate nor clinically approved; 
employing unqualified, underqualified, unlicensed, and 
improperly trained medical staff; using deceptive and 
dishonest marketing techniques; and scamming parents 
(customers) out of millions of dollars. The following is a 
sample of language found in the sources:


• "The ones who truly pay the price for naive 
parents who fall for disingenuous marketing, 
however, are the children. Abused and neglected, 
sometimes they even die locked in these 
hellholes."5


• Concerning the on-site death of former student 
James Shirey: "All he needed was an extra dose of 
the medication he was already on and that was 
already in the possession of the DRA staff, but 
rather than give it to him, they neglected his 
requests for medical attention."6


• DRA created a "process of dehumanization. . . . In 
the end, what name Diamond Ranch Academy 
chooses to call this inhumane and ridiculous 
treatment is utterly irrelevant. Seclusion, isolation, 
menial labor, poor food, denial of privileges —these 
are conditions children are STILL subjected to on 
the 'Homeless'/O&A level at Diamond Ranch 
Academy."7


• In a modified version of the Overview, Ms. Filer 
writes [*8]  that DRA "is a privately-run teen prison, 
where due process of the law and even the most 
basic human rights of children may be violated 
without cause, legal repercussion or the ability of a 
student who has become the victim of abuse to 
voice their grievance. We at DRA Survivors implore 
anyone looking into this school for their child to first, 
do their research. Ask yourselves if there are signs 
that point to a program that looks 'too good to be 
true.' Is sending your child away worth the risk that 
they will be abused . . . or that they will never come 


5 "True Colors," attached as Ex. A to Wilde Decl., at 2.


6 Id. at 3.


7 Id. at 4.


back at all? RIP James Shirey."8


• "Diamond Ranch Academy practices strip 
searches of minor children during the admission 
process. Diamond Ranch Academy is not 
registered or licensed as a public prison, jail or 
detainment facility recognized by the U.S. 
government. Yet these children are automatically 
treated like criminals upon their arrival."9


• "[T]he children are in no way receiving treatment 
for any diagnosable mental illness or disease, 
substance abuse, or emotional issues. . . . What is 
being offered as treatment, is NOT treatment. It is 
ABUSE!"10


• DRA uses "Behavior Modification/Aversion 
Therapy . . . . Still considered an experimental 
therapy [*9]  and outlawed as cruel and unusual 
punishment in some states, Aversion Therapy is 
cautioned to be used with reservation in adequately 
regulated environments and only by responsible 
mental health professionals. DRA does not provide 
an adequately qualified staff or the required clinical 
environment to be conducting such experiments. 
DRASurvivors recommends that parents consider 
the risks of psychological damage before placing 
their child at risk. . . . The 'therapy' that is enforced 
through the program is not administered by 
licensed professions, it is administered by 
unqualified staff and the kids themselves."11


• "Diamond Ranch Academy appears to be licensed 
by the state of Utah as a 'Residential Treatment 
Center' however, upon evaluation of the 'program' 
in place at DRA as well as the general rules and 
definition of a 'Residential Treatment Center' by the 
state of Utah, DRA IS NOT a legitimate treatment 
center and should not be licensed as such."12


DRA also generally alleges on information and belief 
that Ms. Filer made similar statements orally.


After DRA [*10]  filed its Amended Complaint, Ms. Filer 
immediately responded by filing her Special Motion to 


8 "Overview" (Jan. 6, 2015 version), attached as Ex. F to Wilde 
Decl., at 1.


9 Id. at 2.


10 Id. at 3.


11 Id. at 4.


12 Id. at 5.
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Strike under the California anti-SLAPP statute.13 The 
court, faced with a threshold choice of law issue (that is, 
whether the California anti-SLAPP statute applies in this 
federal forum in Utah), determined that the California 
anti-SLAPP statute governs the question of whether Ms. 
Filer is now entitled to dismissal of this case. (See June 
9, 2015 Order & Mem. Decision (ECF No. 55).)


The parties have not yet conducted discovery. But to 
survive Ms. Filer's Special Motion to Strike under the 
California anti-SLAPP statute, DRA is required to 
present evidence as well as allegations to avoid 
dismissal now. Under the burden imposed by the anti-
SLAPP statute, DRA "must demonstrate that the 
complaint is legally sufficient and supported by a prima 
facie showing of facts to sustain a favorable judgment if 
the evidence submitted [*11]  by the plaintiff is credited." 
Contemporary Servs. Corp. v. Staff Pro Inc., 152 Cal. 
App. 4th 1043, 1052, 61 Cal. Rptr. 3d 434 (Cal. Ct. App. 
2007) (emphasis added).


CALIFORNIA'S ANTI-SLAPP STATUTE


Anti-SLAPP statutes, which have been enacted in many 
states (including California and Utah), provide 
conditional immunity (or grant a privilege) for statements 
made about issues of public concern, typically in the 
context of petitioning the government. They are 
"designed to protect the defendant from having to 
litigate meritless claims aimed at chilling First 
Amendment expression . . . ." Batzel v. Smith, 333 F.3d 
1018, 1025 (9th Cir. 2003); see also Cal. Civ. Proc. 
Code § 425.16 (West 2015) ("The Legislature finds and 
declares that it is in the public interest to encourage 
continued participation in matters of public significance, 
and that this participation should not be chilled through 
abuse of the judicial process."). Under the California 
statute,


[a] cause of action against a person arising from 
any act of that person in furtherance of the person's 
right of petition or free speech under the United 
States Constitution or the California Constitution in 
connection with a public issue shall be subject to a 
special motion to strike, unless the court 


13 She also filed a counterclaim under Utah's anti-SLAPP 
statute and an alternative motion for judgment on the 
pleadings under Federal Rule of Civil Procedure 12(c). 
Because this order addresses the same issues raised in Ms. 
Filer's motion for judgment on the pleadings, the court denies 
that motion (ECF No. 29) as moot.


determines that the plaintiff has established that 
there is a probability that the plaintiff will prevail on 
the claim.


Id. § 425.16(b)(1) (emphasis added).


Ms. Filer [*12]  has filed a Special Motion to Strike 
DRA's Amended Complaint, a procedural requirement 
placed on the party seeking protection of the California 
anti-SLAPP statute, Cal. Civ. Proc. Code §§ 425.15-
425.18 (West 2015).14 In that motion, Ms. Filer must 
satisfy her threshold burden to show that the cause of 
action arises from acts through which she furthered her 
right to petition or free speech in connection with a 
"public issue." Ulkarim v. Westfield LLC, 227 Cal. App. 
4th 1266, 1273, 175 Cal. Rptr. 3d 17 (Cal. Ct. App. 
2014). If Ms. Filer satisfies her burden, then DRA must 
establish, without the benefit of discovery, a probability 
that it will prevail on its claims. Cal. Civ. Proc. Code § 
425.16(b)(2). If DRA does not satisfy its burden, the 
court must dismiss DRA's claims against Ms. Filer. Id. § 
425.16(b)(1). If DRA satisfies its burden, the parties 
start fresh and the case proceeds to the usual pre-trial 
activities, including discovery and motion practice. Id. § 
425.16(b)(3) (providing that if the court finds the plaintiff 
has met its burden, "neither that determination nor the 
fact of that determination shall be admissible at any later 
stage of the case," and no burden of proof applicable at 
any subsequent stage in the case will be affected).


For purposes of the court's current analysis under the 
California anti-SLAPP statute, the court is allowed to 
review facts in evidence as well as allegations in DRA's 
Amended Complaint. New.Net, Inc. v. Lavasoft, 356 F. 
Supp. 2d 1090, 1099 (C.D. Cal. 2004) (internal cites and 
quotation marks omitted).


To avoid dismissal, DRA must show that it will in all 
probability prevail on the merits of each claim. Cal. Civ. 
Proc. Code § 425.16(b)(3) (West 2015). To meet its 
burden, DRA must demonstrate that its claims are 
"supported by a prima facie showing of facts to sustain a 
favorable judgment if the evidence submitted by the 
plaintiff is credited." Contemporary Servs. Corp., 152 
Cal. App. 4th at 1052 (emphasis added). "As our 
emerging anti-SLAPP jurisprudence makes plain, the 
[anti-SLAPP] statute poses no obstacle to suits that 
possess minimal merit." Navellier v. Sletten, 29 Cal. 4th 


14 Her counterclaim under Utah law is an alternative to her 
California-law-based motion to strike. See Utah Citizen 
Participation in [*13]  Government Act, Utah Code Ann. § 78B-
6-1401 to § 78B-6-1405.
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82, 124 Cal. Rptr. 2d 530, 52 P.3d 703, 712 (Cal. 2002).


At this stage of the proceeding, which simply tests the 
viability of DRA's claims, DRA need only show 
admissible "evidence of sufficient substantiality." 
New.Net, Inc., 356 F. Supp. 2d at 1099 (internal cites 
and quotation marks omitted). "In making this 
determination, the court is to consider the pleadings, 
and supporting and opposing affidavits stating the facts 
upon which liability is premised," nothing more. Id. 
(emphasis added).


[A] plaintiff opposing an anti-SLAPP motion cannot 
rely on allegations in the complaint, [*14]  but must 
set forth evidence that would be admissible at trial. 
Precisely because the statute (1) permits early 
intervention in lawsuits alleging unmeritorious 
causes of action that implicate free speech 
concerns, and (2) limits opportunity to conduct 
discovery, the plaintiff's burden of establishing a 
probability of prevailing is not high: We do not 
weigh credibility, nor do we evaluate the weight of 
the evidence. Instead, we accept as true all 
evidence favorable to the plaintiff and assess the 
defendant's evidence only to determine if it defeats 
the plaintiff's submission as a matter of law. Only a 
cause of action that lacks even minimal merit 
constitutes a SLAPP.


Overstock.com, Inc. v. Gradient Analytics, Inc., 151 Cal. 
App. 4th 688, 700, 61 Cal. Rptr. 3d 29 (Cal. Ct. App. 4th 
2007) (emphasis added) (internal quotation marks and 
citations omitted); see also, e.g., Burrill v. Nair, 217 Cal. 
App. 4th 357, 379, 158 Cal. Rptr. 3d 332 (Cal. Ct. App. 
2013) ("[T]he anti-SLAPP statute does not require the 
plaintiff to prove the specific claim to the trial court; 
rather, so as to not deprive the plaintiff of a jury trial, the 
appropriate inquiry is whether the plaintiff has stated 
and substantiated a legally sufficient claim.") (emphasis 
in original); Gallagher v. Connell, 123 Cal. App. 4th 
1260, 1269, 20 Cal. Rptr. 3d 673 (Cal. Ct. App. 2004) 
(balancing interests between defendant and plaintiff by 
protecting the speaker without "jeopardizing meritorious 
lawsuits") (internal citation omitted). [*15] 


SPECIAL MOTION TO STRIKE


Ms. Filer has established that her statements 
concern a public issue.


As an initial matter, Ms. Filer has the burden to establish 
the first element of her anti-SLAPP defense: that the 
challenged statements concern a public issue. If she 
does not satisfy her burden, the court must deny her 
motion and follow the usual procedures applicable to a 
defamation action in federal court. See Navellier, 52 
P.3d at 708 (a defendant moving to strike a cause of 
action under the California anti-SLAPP statute has the 
"initial burden of demonstrating the targeted action is 
one arising from protected activity").


To establish this threshold element, Ms. Filer must show 
that DRA's Amended Complaint targets an "act in 
furtherance of a person's right of petition or free speech 
under the United States or California Constitution in 
connection with a public issue." Cal. Civ. Proc. Code § 
425.16(e). The statute defines a protected act as:


(1) any written or oral statement or writing made 
before a legislative, executive, or judicial 
proceeding, or any other official proceeding 
authorized by law, (2) any written or oral statement 
or writing made in connection with an issue under 
consideration or review by a legislative, executive, 
or judicial body, [*16]  or any other official 
proceeding authorized by law, (3) any written or 
oral statement or writing made in a place open to 
the public or a public forum in connection with an 
issue of public interest, or (4) any other conduct in 
furtherance of the exercise of the constitutional right 
of petition or the constitutional right of free speech 
in connection with a public issue or an issue of 
public interest.


Id. (emphasis added). Subsections (3) and (4) apply 
here; the analysis is essentially the same for both. 
Specifically, the court must consider whether the 
statements were made in a public forum and whether 
they concerned a "public issue" or "issue of public 
interest."


DRA's Amended Complaint focuses primarily on 
statements made on Ms. Filer's website and Ms. Filer's 
alleged comments on public Facebook pages. Under 
California law, a publicly accessible website is a "public 
forum" for purposes of the anti-SLAPP statute. Barrett v. 
Rosenthal, 40 Cal. 4th 33, 51 Cal. Rptr. 3d 55, 146 P.3d 
510, 514 n.4 (Cal. 2006); Hupp v. Freedom Commn's, 
Inc., 221 Cal. App. 4th 398, 163 Cal. Rptr. 3d 919, 923 
(Cal. Ct. App. 2013) (quoting Barrett v. Rosenthal); 
Wilbanks v. Wolk, 121 Cal. App. 4th 883, 17 Cal. Rptr. 
3d 497, 505 (Cal. Ct. App. 2004). Ms. Filer's website 
and public Facebook pages on which she allegedly 
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posted comments all fall within the definition of a public 
forum.


Ms. Filer has also established that the licensing and use 
of private for-profit teen rehabilitation programs like DRA 
is an [*17]  issue of public interest. Overall, a public 
debate about this issue is clearly occurring on the 
Internet as well as in regulatory and legislative contexts. 
Ms. Filer points to dozens of examples of statements 
and articles expressing concern (founded or unfounded 
is not for the court to determine at this stage) about 
such programs and DRA specifically. Also, in 2005, the 
State of Utah enacted a law regulating such programs 
and requiring each program to be licensed by the state. 
And the issue has received attention at the federal level. 
See, e.g., U.S. Gov't Accountability Office, Residential 
Treatment Programs: Concerns Regarding Abuse and 
Death in Certain Programs for Troubled Youth (Oct. 10, 
2007); see also World Wide Ass'n of Specialty 
Programs v. Pure, Inc. (WWASP), 450 F.3d 1132, 1137 
(10th Cir. 2006) ("[I]t is clear that there exists a public 
controversy as to the most effective method of treating 
at-risk teenagers.").


Based on the above, the court finds that Ms. Filer has 
satisfied her burden under the California anti-SLAPP 
statute and the burden shifts to DRA to establish a 
probability that it will prevail on its claims.


DRA has established a probability of prevailing on 
all but its slander claims.


In her motion, Ms. Filer asks the court to dismiss DRA's 
claims of slander, slander [*18]  per se, libel, libel per 
se, and intentional interference with prospective 
economic relations. First, she asserts that the slander 
and slander per se claims are not supported by any 
factual allegations and should be dismissed. Second, 
she contends that the libel claims are time-barred and 
that even if they are not time-barred, DRA is a limited 
purpose public figure who cannot satisfy its burden of 
proving actual malice by clear and convincing evidence. 
Third, Ms. Filer argues that because DRA cannot 
establish its defamation claims, DRA cannot establish 
the "improper means" element of the intentional 
interference tort which is dependent on the validity of 
the defamation claims. Finally, to the extent DRA's 
claims are based on the posting of statements by third 
parties, Ms. Filer asserts that she is immune from suit 
under Section 230 of the Communications Decency Act, 
which exempts providers and users of an "interactive 
computer service" from liability for information "provided 


by another information content provider." 47 U.S.C. § 
230(c)(1) (2012).


1. Slander and Slander Per Se


The court begins with DRA's allegation that it was 
slandered when Ms. Filer made oral statements against 
DRA. DRA generally alleges "upon [*19]  information 
and belief" in Paragraph 12 of its Amended Complaint 
that Ms. Filer "has also made other defamatory 
statements, both in writing and orally." (Am. Compl. ¶ 12 
(emphasis added).) Then, in its opposition brief, DRA 
bolsters what little is in Paragraph 12 by pointing to 
sections in Ms. Filer's Declaration (ECF No. 33) that 
indicate


that she discussed alleged conditions at DRA, 
orally, with at least the following people: a person at 
CAFETY (Papciak Decl. ¶ 26), Chris Makaron (Id., 
¶ 27), over two dozen former DRA students 
(although it is presently unknown, but subject to 
discovery, how many of these contacts were oral) 
(Id., ¶ 30), and a police sergeant with the Hurricane 
City Police Department (Id., ¶ 38).


(Pl.'s Opp'n Mem. (ECF No. 71) at 30.)


The allegation in the Amended Complaint has no 
substance. That is the only place in the complaint where 
DRA alleges anything relating to slander. And the 
statements in Ms. Filer's Declaration quoted above 
establish at most that Ms. Filer had conversations with 
those individuals about DRA. Neither the content nor 
dates of conversations are identified in any meaningful 
way. DRA has not shown facts that would support its 
slander claims, and [*20]  it is not entitled to discovery to 
establish such claims. Even under the light burden 
imposed on DRA, its slander claims are not sufficient. 
Accordingly, the court strikes and dismisses the slander 
and slander per se claims under the California anti-
SLAPP statute. See Cho v. Chang, 161 Cal. Rptr. 3d at 
850 (allowing portions of claims subject to a special 
motion to strike to be dismissed while others remain in 
the lawsuit). The court will only analyze the written 
statements.15


2. Libel and Libel Per Se


15 Written statements fall under the category of libel. Farm 
Bureau Life Ins. Co. v. Am. Nat'l Ins. Co., 505 F. Supp. 2d 
1178, 1191 (D. Utah 2007). If the statements were spoken, the 
claim is for slander. Id.
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To demonstrate a probability that it will prevail on the 
merits of its libel and libel per se claims, DRA must 
present evidence of three different elements. First, DRA 
must provide evidence that Ms. Filer published 
statements about DRA that were false, defamatory, and 
not subject to any privilege. WWASP, 450 F.3d at 1136. 
Second, DRA must show that Ms. Filer published the 
statements with the requisite degree of fault. The 
degree of fault and the burden of proof both depend on 
whether DRA is a private or a public figure. If DRA is a 
private figure, it must prove by a preponderance of the 
evidence that Ms. Filer acted negligently. Seegmiller v. 
KSL, Inc., 626 P.2d 968, 973 (Utah 1981). If [*21]  DRA 
is a public figure, it must show by clear and convincing 
evidence that Ms. Filer made her statements with actual 
malice. WWASP, 450 F.3d at 1136. The term "actual 
malice" is defined as "'knowledge that [the statement] 
was false or made with reckless disregard of whether it 
was false or not.'" Id. (quoting New York Times v. 
Sullivan, 376 U.S. 254, 280, 84 S. Ct. 710, 11 L. Ed. 2d 
686 (1964)). Finally, DRA must establish that the 
publication injured DRA. Id. at 1136, 1139; Ferguson v. 
Williams & Hunt, Inc., 2009 UT 49, 221 P.3d 205, 213 
(Utah 2009). Damages are presumed in a case of 
defamation per se. Larson v. SYSCO Corp., 767 P.2d 
557, 560 (Utah 1989); Allred v. Cook, 590 P.2d 318, 
320-21 (Utah 1979).


To establish defamation per se, DRA must establish the 
first two elements of defamation and that Ms. Filer made 
false statements that fall into one of four categories: "(1) 
charge of criminal conduct, (2) charge of a loathsome 
disease, (3) charge of conduct that is incompatible with 
the exercise of a lawful business, trade, profession, or 
office; and (4) charge of the unchastity of a woman." 
U.S.A. United Staffing Alliance, LLC v. Workers' 
Compensation Fund, 2009 UT App 160, 213 P.3d 20, 
26 (Utah Ct. App. 2009). Given the nature of the 
statements at issue, the first and third categories—
criminal conduct and conduct incompatible with the 
exercise of a lawful business—apply here.


a. Publication and the Statute of Limitations


Ms. Filer contends that her statements were published 
outside the statute of limitations and so are time-barred. 
In a defamation case the statute of limitations is an 
affirmative [*22]  defense, and the defendant has the 
burden to show that the claim is time-barred. Seattle 
Times Co. v. Rhinehart, 467 U.S. 20, 24 n.3, 104 S. Ct. 
2199, 81 L. Ed. 2d 17 (1984); Robert L. Kroenlein Trust 
ex rel. Alden v. Kirchhefer, 764 F.3d 1268, 1274 (10th 
Cir. 2014); Ladd v. Bowers Trucking, Inc., 2011 UT App 


355, 264 P.3d 752, 753 n.1 (Utah Ct. App. 2011) (citing 
Seale v. Gowans, 923 P.2d 1361, 1363 (Utah 1996)); 
Fed. R. Civ. P. 8(c).


In Utah, the statute of limitations for defamation actions 
is one year. Utah Code Ann. § 78B-2-302(4). DRA filed 
its complaint on October 16, 2014, so Ms. Filer must 
establish that the statements were published before 
October 16, 2013.16


The statute of limitations for defamation begins to run on 
the date the statement is published and the publication 
is known or reasonably discoverable. Allen v. Ortez, 802 
P.2d 1307, 1313-14 (Utah 1990). Because Ms. Filer 
posted the vast majority of her statements on the 
Internet (widely and repeatedly available to the public to 
read), each posting is similar to an aggregate 
publication such as a newspaper or book. Russell v. 
Standard Corp., 898 P.2d 263, 264-65 (Utah 1995); 
Restatement (Second) of Torts § 577A(3). An aggregate 
publication is treated as a single publication because 
"[a]ny other rule would unduly prolong the exposure of 
the media to libel suits by rewarding the inattentive 
plaintiff." Id. at 265. In Utah, as a matter of law, a 
statement [*23]  in an aggregate publication is known or 
reasonably discoverable when it is initially published 
and widely disseminated to the public. Id. Because 
Russell dealt with an aggregate publication in a 
newspaper, the court applied the "single publication 
rule."


The single publication rule was created in response to 
problems created by the "multiple publication rule" that 
had been applied in traditional common law defamation 
before mass media publication was a way of life. Firth v. 
New York, 98 N.Y.2d 365, 775 N.E.2d 463, 465, 747 
N.Y.S.2d 69 (N.Y. 2002). Under the multiple publication 
rule, "each communication of a defamatory statement to 
a third person constituted a separate publication giving 
rise to a new cause of action." Id. If applied to mass 
media, that rule would result in a constant re-triggering 
of the statute of limitations and the limitations period 
would never expire. Courts' response was to adopt the 
single publication rule.


16 The statute of limitations for DRA's intentional interference 
claim would normally be four years. See Russell/Packard 
Dev., Inc. v. Carson, 2003 UT App 316, 78 P.3d 616, 620 
(Utah Ct. App. 2003). But for the reasons set forth below in the 
court's discussion of DRA's intentional interference claim, the 
court finds that the defamation one-year statute of limitations 
applies to that claim as well.
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Under the single publication rule, for any statement 
made through a mass publication (such as a 
newspaper), a plaintiff has a single cause of action. 
"The single publication rule prevents the constant tolling 
of the statute of limitations[.]" Churchill v. New Jersey, 
378 N.J. Super. 471, 876 A.2d 311, 316 (N.J. Super. Ct. 
App. Div. 2005). "Absent this rule, publishers and the 
mass media would be subject to a multiplicity of 
claims [*24]  leading to potential harassment, excessive 
liability, and draining of judicial resources." Woodhull v. 
Meinel, 2009- NMCA 015, 145 N.M. 533, 202 P.3d 126, 
130 (N.M. 2008) (internal citations and quotation marks 
omitted).


The Utah Supreme Court has not yet applied the 
defamation statute of limitations to alleged defamatory 
publications on the Internet. But other jurisdictions faced 
with the same issue have uniformly extended the single 
publication rule to Internet publications such as those 
posted by Ms. Filer. "Every state court that has 
considered the question applies the single-publication 
rule to information online." Pippen v. NBC Universal 
Media, LLC, 734 F.3d 610, 615 (7th Cir. 2013) (listing 
cases); see also Nationwide Bi-Weekly Admin., Inc. v. 
Belo Corp., 512 F.3d 137, 144 (5th Cir. 2007) (applying 
Texas law and listing cases); Salyer v. S. Poverty Law 
Ctr., 701 F. Supp. 2d 912, 914 (W.D. Ky. 2009); Mitan v. 
Davis, 243 F. Supp. 2d 719, 724 (W.D. Ky. 2003); Clark 
v. Viacom Int'l, Inc., Case No. 3:12-0675, 2013 U.S. 
Dist. LEXIS 42275, 2013 WL 1245681, at *3 (M.D. 
Tenn. Mar. 26, 2013); Woodhull v. Meinel, 2009-NMCA-
015, 145 N.M. 533, 202 P.3d 126, 130 (N.M. 2008); 
Churchill, 876 A.2d at 316; Firth, 775 N.E.2d at 465. 
This court predicts that the Utah Supreme Court would 
follow the well-reasoned lead of those cases and apply 
the single publication rule to the statements at issue in 
this case.


DRA focuses on eight sources for the statements that 
were published on the Internet, all but one on Ms. Filer's 
website: (1) a comment by Ms. Filer on the Facebook 
page called "I survived Diamond Ranch Academy"; (2) 
"Letter to DRA Parent," (3) complaint to the State of 
Utah DHS Licensing Office; (4) "Paris Jackson To Be 
Sent To Abusive Diamond [*25]  Ranch Academy," (5) a 
recurring sidebar comment (beginning with the words 
"Our message is clear"); (6) "Dr. Drew Endorses 
Diamond Ranch Academy," (7) "Diamond Ranch 
Academy Shows It's [sic] True Colors," and (8) "About 
Diamond Ranch Academy, Overview" (a first amended 
and a second amended version). For the reasons set 
forth below, the court finds that statements in the first 
through sixth sources are time-barred. But the 


statements in the "True Colors" article and the amended 
"Overview" web page fall within the statute of limitations 
period.


i. Statements in the First through Sixth Sources Are 
Barred.


First, DRA points to the Facebook page titled "I survived 
Diamond Ranch Academy," on which Ms. Filer 
purportedly made a comment on August 1, 2014, 
concerning DRA. (See Decl. of Daniel P. Wilde (ECF 
No. 71-1) ¶ 3, Ex. B.) A screen shot of a Facebook page 
with Ms. Filer's alleged comment is attached to the 
declaration of Daniel P. Wilde, who states: "Attached 
hereto as Exhibit 'B' is a true and correct copy of a 
Facebook page titled 'I survived Diamond Ranch 
Academy', which contains statements allegedly 
published by Defendant (given that her name and 
picture are beside the comments in typical [*26]  
Facebook fashion) on August 1, 2014." (Wilde Decl. ¶ 
3.) (A publication on August 1, 2014, would not be time-
barred.)


Ms. Filer denies that she made the comment and 
disputes the date of the posting. "Exhibit HHH to Ms. 
Filer's second Declaration is a screenshot of a 
Facebook page, and shows that the relevant Facebook 
statements were posted on July 31, 2013, not 2014—as 
Mr. Wilde attested." (Filer's Reply Mem. (ECF No. 87) at 
3.) Ms. Filer objects to Exhibit B stating that it lacks 
foundation. She notes that the screen shot does not 
contain a posting date. She also says that "Mr. Wilde 
fails to explain why he believes that the relevant post[] 
occurred on August 1, 2014" or why he has any basis 
for concluding that Ms. Filer actually posted the 
comment. (Id.) Ms. Filer is correct and the court sustains 
the objection.


The other sources were published before October 16, 
2013. The "Letter to DRA Parent" was published on 
June 28, 2013. (See Ex. B to Decl. of Chelsea Papciak 
in support of Rule 12(c) Mot. for J. on the Pleadings 
(ECF No. 30).) The complaint to the State of Utah DHS 
Licensing Office was published on May 5, 2013. (See 
Ex. I to Rule 12(c) Papciak Decl.) "Paris Jackson To Be 
Sent To Abusive Diamond [*27]  Ranch Academy" was 
published on July 9, 2013. (See Ex. K to Rule 12(c) 
Papciak Decl.) And "Dr. Drew Endorses Diamond 
Ranch Academy" was published on August 17, 2012. 
(See Ex. J to Rule 12(c) Papciak Decl.)


Finally, DRA points to the recurring sidebar message, 
which states "Our message is clear; Diamond Ranch 
Academy is NOT a legitimate treatment facility and their 
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methods are unethical, illegal and abusive. Please, DO 
NOT send your child to Diamond Ranch Academy." 
(See Ex. A to Rule 12(c) Papciak Decl.) Ms. Filer has 
presented undisputed evidence that the sidebar 
comment was posted in September 2012. (See id. ¶¶ 
2(a)(i), 12(c); Special Mot. to Strike (ECF No. 32) at 21 
(incorporating Rule 12(c) Mot. J. on the Pleadings (ECF 
No. 29) Parts III(a), III(r)).) The sidebar language in 
DRA's exhibit shows that the message has not changed 
from its 2012 form. (See Ex. E to Wilde Decl. at 5.)


Nothing in the record contradicts the evidence that the 
sources listed above were published before October 16, 
2013. Accordingly, statements in those sources are 
time-barred.


ii. Statements in the seventh and eighth sources—the 
"Overview" and "True Colors"—fall within the statute of 
limitations and are subject to suit.


(a) The article "Diamond Ranch [*28]  Shows It's [sic] 
True Colors was indisputably published within the 
statute of limitations.


The fifth source—"Diamond Ranch Shows It's [sic] True 
Colors"—was posted on Ms. Filer's website on January 
26, 2014, well after October 2013. (See Ex. A to Wilde 
Decl.) Accordingly, it survives Ms. Filer's statute of 
limitations challenge.


(b) "About Diamond Ranch Academy, Overview" was 
republished within the statute of limitations.


The original version of the "Overview" was published on 
June 19, 2012, so that version is time-barred. But the 
first and second amended "Overview" pages were re-
posted on the website after October 16, 2013 (the first 
amended version of "About Diamond Ranch Academy, 
Overview" existed on August 2014, the second 
amended version of "About Diamond Ranch Academy, 
Overview" on January 2015).


Ms. Filer contends that the re-posting of the "Overview" 
after October 16, 2013, does not renew the statute of 
limitations period. DRA, on the other hand, contends 
that statements in the "Overview" fall within the statute 
of limitations because the source was "republished" 
after October 16, 2013.


Under the "republication rule," the court must determine 
whether the statements were republished [*29]  after 
October 16, 2013. The republication rule is an exception 
to the single publication rule. "Republication, retriggering 
the period of limitations, occurs upon a separate 


aggregate publication from the original, on a different 
occasion, which is not merely a delayed circulation of 
the original edition." Firth, 775 N.E.2d at 465 (internal 
quotation marks and citation omitted). Upon 
republication, a statement otherwise barred by the 
statute of limitations is renewed. "The justification for 
[the republication] exception to the single publication 
rule is that the subsequent publication is intended to and 
actually reaches a new audience. Thus, for example, 
repetition of a defamatory statement in a later edition of 
a book, magazine or newspaper may give rise to a new 
cause of action." Id. at 466 (emphasis added); see also 
Davis v. Mitan, 347 B.R. 607, 611-12 (W.D. Ky. 2006) 
("Republishing material—including publishing a second 
edition or a book or periodical, editing and republishing 
defamatory material, or placing it in a new form—resets 
the statute of limitations . . . .") (emphasis added); 
Woodhull, 202 P.3d at 131 (same). In the context of the 
Internet,


[t]he mere act of editing a website to add unrelated 
content does not constitute republication of 
unrelated defamatory material that is posted 
on [*30]  the same website. Firth, 775 N.E.2d at 
466. Similarly, mere technical changes to a 
website, such as changing the way an item of 
information is accessed, is not republication. 
Churchill, 876 A.2d at 317, 319. . . . In contrast, 
where substantive material is added to a website, 
and that material is related to defamatory material 
that is already posted, a republication has occurred. 
Cf. Firth, 775 N.E.2d at 466; Churchill, 876 A.2d at 
319-20.


Mitan, 347 B.R. at 611 (emphases added).


Cases from other jurisdiction shed some light on the 
boundaries of republication. In Mitan, the court held that 
"Breaking News!" and "Update!" sections added to the 
website by defendant were substantive additions and so 
they constituted a republication of the original allegedly 
defamatory material. Id. at 610. But courts have found 
that if the party makes only technical changes or adds 
information not related to the allegedly defamatory 
material, the website activity does not constitute 
republication of the statements. See, e.g., Viacom Int'l., 
2013 U.S. Dist. LEXIS 42275, 2013 WL 1245681 (no 
republication when allegedly defamatory text was not 
changed and only non-substantive modifications were 
made to the website); Firth, 775 N.E.2d at 463-64 (no 
republication after posting information on state's website 
about a state agency that was unrelated to the original 
material); Churchill, 876 A.2d at 315 (because only 
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technical changes were made to website which [*31]  
"altered the means by which website visitors accessed 
the [allegedly defamatory] report," the statement was 
not a republication); Salyer, 701 F. Supp. 2d at 914 (no 
republication when different articles on the website 
referred to the original article and provided hyperlinks to 
it).


The facts of this case fall somewhere in the middle of 
the spectrum created by the limited case law concerning 
republication on the Internet. "The question of whether 
Internet republication has occurred is highly factual in 
that it turns on the content of the second publication as 
it related to the first." Woodhull, 202 P.3d at 131 
(emphasis added).


Here, to establish republication, DRA compares the 
language of the original with the language of the edited 
text:


[T]he 2014 version of [the Overview], which 
according to Defendant, was originally published in 
2012, is significantly different from the amended 
and updated version of the section first posted 
some time between October 27, 2014 and January 
2015. The more-recent version of the "About 
Diamond Ranch Academy" webpage, which was 
first published within the statutory timeframe for 
defamation claims, has five pages and 11 headings 
and subheadings as opposed to the three pages 
and six headings contained in the 2012 
version, [*32]  and approximately 700 additional 
words.


(Wilde Decl. ¶ 8 (emphasis added).) DRA also provides 
specific examples of modifications.


In Defendant's declaration, paragraph 2.h.1., 
Defendant claims that she edited her original 
comments on October 27, 2014. The original post 
said, "In reality, it [DRA] is nothing more than a 
private prison, where due process of the law and 
even the most basic human rights are violated 
without any reason other than their parents felt they 
needed help and 'it looked nice in the brochures'." 
The revision says, "[i]t is a privately-run teen prison, 
where due process of the law and even the most 
basic human rights of children may be violated 
without cause, legal repercussion or the ability for a 
student who has become the victim of abuse to 
voice their grievance." In this example, the 
statement made on October 27, 2014 is a 
substantial, significant change that makes the 
statement even more defamatory.


In Defendant's declaration, paragraph 2.q.ii., 
Defendant claims that she edited her original 
comments on October 27, 2014. The original post 
said, "What is called 'therapy' is not a clinically 
approved method of rehabilitation, it is an 
experimental psychological treatment [*33]  that 
utilizes the response to fear, intimidation and the 
human longing for love and acceptance as 
weapons against their psyche and forced upon 
them to ensure absolute submission to the 
program's doctrine." The revision says, "What is 
called 'The program' of Diamond Ranch Academy 
is not a clinically approved or evidenced [sic] based 
method of rehabilitation, but an experimental form 
of behavior modification that utilizes the response 
to fear to ensure submission to the program's 
doctrine." In this example, Defendant changed the 
significant words "experimental psychological 
treatment" to "experimental form of behavior 
modification". The revision also removed the 
significant words "intimidation and the human 
longing for love and acceptance as weapons 
against their psyche". These are substantial 
changes made in October 2014, which is within the 
statutory period, and the changes do not render the 
new statement less defamatory.


(DRA's Opp'n to Special Mot. to Strike at 26 n.28.)


Ms. Filer does not dispute that the changes were made. 
She contends that the changes were not substantive 
and so were not sufficient to re-trigger the statute of 
limitations. To support her position, Ms. Filer 
provides [*34]  red-line versions of the Overview posts, 
essentially arguing that the changes were mere word-
smithing. But a defamatory statement may be 
republished if it is simply restated or reworded. "[E]diting 
and republishing defamatory material, or placing it in a 
new form ... resets the statute of limitations." Mitan, 347 
B.R. at 611. Issuing a new edition of a book or 
newspaper may be republication. Firth, 775 N.E.2d at 
466; cf. id. ("The mere addition of unrelated information 
to a Web site cannot be equated with the repetition or 
defamatory matter in a separately published edition of a 
book or newspaper.") (emphasis added). One court has 
noted that republishing the statement


in a new form resets the statute of limitations. This 
exception protects Plaintiff by providing a remedy 
where the defendant edits and retransmits the 
defamatory material, or distributes the defamatory 
material for a second time with the goal of reaching 
a new audience.
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Salyer, 701 F. Supp. 2d at 914; see also Thermal 
Design, Inc. v. Guardian Bldg. Products, Inc., Case. No. 
08-C-828, 2012 U.S. Dist. LEXIS 83301, 2012 WL 
2254195, *12 (E.D. Wis. June 15, 2012) ( "[R]epeated 
instances of defamation can lead to multiple causes of 
action, even if the content is generally the same."). A 
review of the different versions of the Overview 
convinces the court that Ms. Filer has placed the 
information in a new form. That is sufficient to find a 
republication.


Moreover, some [*35]  of the additions or changes are 
substantive. For instance, in the January 2015 version 
of "Overview," the following language is added: "We 
have also received reports that admitted females, minor 
children, are forcibly given pelvic exams and threatened 
with physical restraint if they refuse." (Ex. F at 2 
(compared to "Admissions" paragraph on August 2014 
version (Ex. E).)


Ms. Filer modified the original text of the allegedly 
defamatory remarks. The changes were not technical 
changes to the website, nor were they made in an 
unrelated part of the website. Accordingly, the court 
finds that the statements in the first and second 
amended versions of "About Diamond Ranch Academy, 
Overview" (made in 2014 and 2015) have been 
sufficiently changed or edited in a manner that results in 
republication on the website and so they are not time-
barred.


iii. Conclusion


The court may strike allegations of statements barred by 
the statute of limitations, and leave the remaining 
statements for litigation. When "an anti-SLAPP motion 
[is] brought as to an entire complaint containing several 
causes of action [all of which arise from protected 
activity], a part of a cause of action could be struck 
because the [*36]  plaintiff failed to establish a 
probability of prevailing as to that particular part." Cho, 
161 Cal. Rptr. 3d at 850 (emphasis in original) (citation 
omitted). Accordingly, the court will not strike DRA's libel 
and libel per se claims as to statements in the "True 
Colors" article, or either version of the "About Diamond 
Ranch Academy. The claims on every other statement 
are dismissed.


b. False Statements


In its Amended Complaint DRA has alleged that specific 
statements are false. To establish the truth of her 
statements, Ms. Filer presents her declaration as well as 
the declarations of four former DRA students. (See 


Decl. of Chelsea Papciak (ECF No. 33); Decl. of M.H. 
(ECF No. 34); Decl. of Christopher Makaron (ECF No. 
35); Decl. of Jzaurdan Sanchez Adames (ECF No. 36); 
Decl. of Zoe Lynn Graham (ECF No. 37).) Ms. Filer's 
declarants set forth information about their experiences 
at DRA, some of which supports Ms. Filer's contention 
that the disparaging remarks she made about DRA are 
true.


For example, Declarant M.H. was a student at DRA 
from March through October 2013. M.H. describes the 
experience:


When we arrived at DRA, the intake staff took 
everything away from me, including my clothes. 
Staff members strip-searched [*37]  me.
. . . .
Staff prohibited us from talking, fidgeting, straying 
"off task" by doing things like looking around, not 
eating all of our food, and not asking permission 
before doing things like zipping or unzipping a 
jacket or applying Chap Stick.
. . . .
DRA operated based on fear . . . .
. . . .
I personally heard staff threaten students with 
restraint on multiple occasions. . . .
Although I never saw a person restrained, I saw 
students dragged away and heard their screams . . 
. .
. . . .
DRA also censored our communications with the 
outside world by threatening us with punishment. 
Staff told us that our letters were monitored and any 
complaints about DRA or requests to go home 
would result in a citation for "manipulation."
If a letter contained questionable content, it was 
often referred to the student's therapist to determine 
whether it could be sent. I was careful to avoid 
writing anything about the real conditions we 
endured at DRA because I was afraid DRA would 
punish me for being "manipulative."
. . . .


Before each [student's] visit [with his family], DRA 
staff warned the students that they would get in 
trouble for "manipulation" if they talked about 
conditions at DRA or asked to go home. [*38] 
. . . .
DRA also censored students' phone calls with their 
families. . . . The therapist told me that he would 
disconnect the calls and give citations for 
"manipulation" if I discussed conditions at DRA or 
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asked to go home.
(Decl. of M.H. ¶¶ 8-9, 12, 14, 19-21 (ECF No. 34).)


Christopher Makaron was also a student, from October 
2007 to August 2008. In his declaration, he described 
students as "zombified." (Decl. of Christopher Makaron 
¶ 4 (ECF No. 35).) As for his own experience, he said:


While I was in "Homeless," staff abused me and 
other students. Staff forced us to sit outside all day, 
every day, as long as the temperature was above 
freezing.
Many days it was extremely cold and windy, but we 
were forced to sit absolutely still for long periods of 
time. If we moved without permission, even to 
scratch or shift our weight, staff members would 
give us a check. I was in constant pain from having 
to sit up straight without permitted to lean on a wall 
or on my hands.


DRA required that we drink . . . generally a half 
gallon [of water] in the morning and a half gallon in 
the afternoon/evening. . . . This was painful 
because we also were only allowed to use the 
bathroom at certain times of the day. [*39]  We 
were left to decide whether to endure the pain of 
holding our urine, or receive checks by taking an 
emergency bathroom break or wetting ourselves.
. . . .
[I was] always hungry because they did not give us 
enough edible food.
. . . .
During my time at DRA, I saw staff members 
needlessly and violently restrain students.
. . . .
I often observed that when a student screamed, the 
staff member would twist the student's arm even 
more forcefully, until it was almost dislocated. . . .
At some point during my stay there, DRA started to 
give me Lexapro to help with my depression. I was 
not evaluated by a medical professional before this 
medication was given to me.
. . . .
DRA censored all of my communications with my 
family, preventing me from telling them what was 
really going on . . . . Any type of communication 
about something bad at DRA was deemed 
"manipulation."
. . . .
As soon as I left DRA, I started having nightmares 
about being physically abused and could not sleep 
well. Approximately one year after I left DRA, I 
started seeing a psychologist to help me cope with 
the trauma I experienced at DRA.


(Id ¶¶ 6-7, 9, 12, 14, 17-19, 22.)


A third declarant, Jzaurdan Sanchez Adames, who was 
at DRA for [*40]  one year, described some of her 
experience:


A DRA staff member named Stephanie oversaw my 
group. The first full day I was there, I was eating 
breakfast, while sitting on the basketball court. A 
goat escaped from its pen, came over to me, and 
began to eat my food. The primary rule at DRA was 
that students were not permitted to do anything 
without first asking permission. I raised my hand 
and waited for Stephanie—who was looking directly 
at me—to call on me so I could ask to move away 
from the goat. She continued to stare at me but 
ignored me. The goat stopped eating my food and 
urinated on me, covering my head and clothing with 
its urine. I pushed the goat away and continued to 
raise my hand. Stephanie still ignored me, so I 
asked if I could go change my urine-soaked 
clothes. She told me that it was "not the end of the 
world" and that I could not do anything. I almost 
vomited from the smell and could not finish eating 
my food.
. . . .
[I was] forced to push a donkey cart around a track 
for no apparent reason.
. . . .


While we were in "Homeless," DRA staff forced us 
to drink a gallon of water within four hours every 
day. Some students in my group regularly urinated 
in their pants because [*41]  staff allowed us to use 
the restroom only once every two hours. Doing so 
caused the student to lose the day's progress. I saw 
staff members forcibly restrain girls for not being 
able to hold their urine.
. . . .
I spent every moment at DRA under the direction 
and supervision of staff members. We had no free 
time. I have spoken to former prisoners who have 
told me that they had more freedom in prison than I 
had at DRA.


(Decl. of Jzaurdan Sanchez Adames ¶¶ 8-9, 11, 23 
(ECF No. 36).)


Another student, Zoe Lynn Graham, alleged that she 
was diagnosed with post-traumatic stress disorder 
(PTSD) which was caused by her time at DRA. (Decl. of 
Zoe Lynn Graham ¶ 8 (ECF No. 37).) She says:


The entire time we were in "Homeless," DRA staff 
forced us to stay outside all day regardless of the 
weather, and do menial and pointless work like 
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pushing a cart around a circular track for hours at a 
time.
. . . .


The first day that I was in "Homeless," a staff 
member physically restrained me for crying 
because I missed my family and did not want to be 
at DRA. He forcefully wrench my left hand behind 
my back and up toward my head, permanently 
injuring my left shoulder. While he was holding me 
like this, he walked [*42]  me around. A later injury 
exacerbated my should[er]; I can now barely lift it 
above my head and cannot life any heavy objects.
. . . .
The staff members were mostly all very large 
males. Sometimes some of them would threaten to 
sit on me if I was not compliant.
. . . .
DRA also censored [my] communications. . . . I 
never complained or told my parents about what 
happened at DRA because I was afraid that DRA 
would punish me by dropping levels or placing me 
in "Unemployment."
. . . .
On July 18, 2005, I was told that my grandmother 
had died. I had had a close relationship with her 
and when I cried at the news of her loss, I was 
given a citation.
. . . .
When I arrived at DRA, I was already on several 
different medications that my treating doctor had 
prescribed. About half way through my stay at DRA, 
they abruptly changed my medications to a drug I 
had never taken before. I never met with a doctor 
before DRA changed my medication.
. . . .
I still have nightmares once or twice a week that I 
will be sent back to DRA, and I still have to see a 
therapist for treatment of my PTSD that stems from 
my time there.


(Id ¶¶ 12-14, 23, 28-29, 32.)


DRA has submitted many rebuttal declarations. These 
include sworn statements [*43]  from DRA Executive 
Director Ricky Dias, seventeen DRA employees, five 
parents of children who went to DRA, and ten former 
students. (See ECF Nos. 71-1 to 71-36.) DRA's 
declarations contain statements and evidence that 
either directly contradict information in the declarations 
submitted by Ms. Filer or provide examples of 
experiences of staff and students that are inconsistent 
with the situations described by Ms. Filer's declarants.


Executive Director Ricky Dias, in his declaration, says 
that DRA is a licensed mental health and residential 
youth treatment facility (Decl. of Ricky Dias (ECF No. 
71-20) ¶ 11 (citing to exhibits showing DRA licenses). 
He says that "DRA's clinical and medical personnel are 
licensed to practice in their respective fields." (Id. ¶ 12 
(citing to exhibits showing employee licenses).) And he 
lists a series of accreditations or endorsements of DRA. 
(Id. ¶ 13 (National Association of Therapeutic Schools 
and Programs, Independent Educational Consultants 
Association, NWAC/Advanced ED (a "non-profit, non-
partisan community of education professionals that 
conducts on-site external reviews of PreK-12 schools"), 
and the Better Business Bureau).) The court has also 
judicially [*44]  noticed documents that show, for 
example, employee professional licenses and the State 
of Utah licensing of DRA.17 Mr. Dias also provides a 
DVD containing videos of the DRA facility and student 
interviews that paint a picture contrary to Ms. Filer's 
negative descriptions.


A number of former students state that the description 
by Ms. Filer's declarants of DRA are inconsistent with 
their own experiences. (See declarations of ten former 
students (ECF Nos. 71-28 to 71-37).) And Mr. Dias 
provides evidence that directly or indirectly contradicts 
some representations in the student declarations relied 
upon by Ms. Filer. (See, e.g., Ricky Dias Decl. ¶¶ 16-18 
(presenting "various pieces of information authored by" 
the declarants Christopher Makaron, M.H., and Zoe 
Lynn Graham).)


Staff members discuss methods and policies and 
observations that are inconsistent with the situations 
described in the declarations submitted by Ms. Filer. 
(See, e.g., Decl. of Tyler Wright (ECF No. 71-6); Decl. of 
Trever Thompson (ECF No. 71-7); [*45]  Decl. of 
Tayleigh Lee (ECF No. 71-8); Decl. of McKel Abbott 
Cleveland (ECF No. 71-9); Decl. of Kade Mathews (ECF 
No. 71-10); Decl. of Jordan Williams (ECF No. 71-11); 
Decl. of Ephraim Hanks (ECF No. 71-12); Decl. of 
Danny Worwood, M.D. (ECF No. 71-13).)18 Parents 
observed that their children benefitted from the 
treatment at DRA. (See Decl. of Pam Doughty (ECF No. 
71-22) ¶ 6; Decl. of Todd Doughty (ECF No. 71-23) ¶ 6; 
Decl. of Casasandra Yeager (ECF No. 71-25) ¶¶ 5-6; 


17 In a contemporaneous order, the court has partially granted 
DRA's request for judicial notice of certain facts. See Feb. 17, 
2016 Order & Mem. Decision on Request for Judicial Notice.


18 Other declarations accomplish the same thing. (E.g., ECF 
Nos. 71-14 to 71-18.)
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Decl. of Mark Yeager (ECF No. 71-26) ¶¶ 5-6; Decl. of 
Terry King (ECF No. 71-27) ¶¶ 12-13, 16.)


The court may not judge credibility during its review of 
DRA's case against Ms. Filer. The court must take 
DRA's declarations, along with the allegations in DRA's 
Amended Complaint, as true for purposes of evaluating 
the merits of DRA's claim. Overstock.com Inc. v. 
Gradient Analytics, Inc., 151 Cal. App. 4th 688, 700, 61 
Cal. Rptr. 3d 29 (Cal. Ct. App. 4th 2007).


The two sets of competing declarations tell very different 
stories. This evidence (which the court must credit in 
DRA's favor) supports DRA's claim that Ms. Filer's 
statements about, for example, unlicensed and 
untrained staff, the illegitimacy of DRA, and child abuse, 
are false. DRA's burden is not high at this [*46]  stage. 
Taking the nature of allegations about Ms. Filer's 
statements and evidence (both through declarations and 
facts judicially noticed by the court) showing the falsity 
of those statements, the court finds that DRA has 
submitted evidence sufficient to establish a probability 
that it will prevail on the merits of its claim that Ms. 
Filer's statements are not true.


c. Public Figure


Ms. Filer contends that DRA is a limited purpose public 
figure who is required to show actual malice by clear 
and convincing evidence.


A public figure may not recover damages for a 
defamatory falsehood without clear and convincing 
proof that the false "statement was made with 
'actual malice'—that is, with knowledge that it was 
false or with reckless disregard of whether it was 
false or not."


Harte-Hanks Comm'ns, Inc. v. Connaughton, 491 U.S. 
657, 659, 109 S. Ct. 2678, 105 L. Ed. 2d 562 (1989) 
(quoting New York Times Co. v. Sullivan, 376 U.S. 254, 
279-80, 84 S. Ct. 710, 11 L. Ed. 2d 686 (1964)).


To determine whether DRA is a limited purpose public 
figure, the court must (1) isolate the public controversy; 
and (2) "examine the type and extent of the plaintiff's 
participation in that public controversy." WWASP, 450 
F.3d at 1137. When examining the extent of the 
plaintiff's participation, the courts look at whether the 
party voluntarily injected itself into the controversy "in 
order to influence the resolution of the issues 
involved." [*47]  Hutchinson v. Proxmire, 443 U.S. 111, 
134, 99 S. Ct. 2675, 61 L. Ed. 2d 411 (1979). 
"[I]ndividuals who have 'thrust themselves to the 
forefront of particular public controversies in order to 


influence the resolution of the issues involved' become 
public figures 'for [the] limited range of issues' 
associated with those controversies." Wayment v. Clear 
Channel Broad., Inc., 2005 UT 25, 116 P.3d 271, 280 
(Utah 2005) (quoting Gertz v. Robert Welch, Inc., 418 
U.S. 323, 345, 94 S. Ct. 2997, 41 L. Ed. 2d 789 (1974)).


The WWASP case is helpful because it addresses 
issues that are similar to the ones now before this court. 
WWASP is an association of residential treatment 
programs for at-risk teens. It does not own or operate 
any facility; instead, it is the marketing arm for its 
members. The defendants in WWASP were actively and 
openly critical on the Internet of WWASP entities. Ms. 
Filer is facing similar causes of action that were alleged 
against the defendants in WWASP.


i. Public Controversy


The court in WWASP said "it is clear that there exists a 
public controversy as to the most effective method of 
treating at-risk teenagers." WWASP, 450 F.3d at 1137. 
DRA contends that there is no public controversy in this 
case and that the issue is whether DRA abuses 
children. (See Pl.'s Opp'n Mem. at 8-11.) But viewing 
the statements on Ms. Filer's website, the controversy 
addressed by Ms. Filer is broader than DRA argues and 
parallels the issue in WWASP. Just as the Tenth Circuit 
did [*48]  in WWASP, this court finds that the 
controversy concerns the most effective methods of 
treating at-risk teenagers. DRA is the main target (or 
"example") used by Ms. Filer in her campaign to stop 
DRA and other programs using behavioral modification 
methods on at-risk teens.


ii. DRA's Involvement in the Controversy


Ms. Filer points to a specific set of events as evidence 
that DRA has participated extensively in the public 
controversy: (1) DRA appeared once on Dr. Drew's 
Lifechangers television show which is broadcast 
nationally; (2) DRA created a website on February 22, 
2013 (TherealDRAsurvivors.com) in response to Ms. 
Filer's website; (3) DRA posted videos on YouTube 
showing students responding to negative comments 
found on the Internet; and (4) DRA "regularly provides" 
interviews to various media outlets (Ms. Filer submits 
example of news articles about DRA). She analogizes 
the situation in WWASP to the situation here. But while 
the controversy in both of the cases is the same, DRA's 
involvement does not rise to the level that existed in 
WWASP.


DRA is not a member of WWASP and is not affiliated 
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with it in any fashion. (Ricky Dias Decl. ¶ 9.) It owns and 
operates its own facility. As a [*49]  business, it actively 
markets its programs, but its marketing efforts do not 
rise to the level of WWASP's. "A private individual is not 
automatically transformed into a public figure just by 
becoming involved in or associated with a matter that 
attracts public attention." Wolston v. Reader's Digest 
Ass'n, Inc., 443 U.S. 157, 167, 99 S. Ct. 2701, 61 L. Ed. 
2d 450 (1979).


WWASP, on the other hand, made the marketing and 
promotion of the programs and method of treatment its 
"mission." WWASP, 450 F.3d at 1137. "By more than 
merely advocating for its individual members, World 
Wide has injected itself into the debate by promoting 
itself and all programs associated with it." Id. It 
participated in interviews for articles and television 
broadcasts that ask whether the treatment methods at 
World Wide facilities are effective and discuss the 
alleged abuses at WWASP facilities. "World Wide's 
principals have given dozens of interviews to media 
including L.A. Times, 48 Hours, New York Times, 
Deseret News, Denver Rocky News, and the Miami 
Herald, in support of its programs." Id. (internal citation 
and quotation marks omitted).


In contrast, Ms. Filer points to a relatively finite set of 
media coverage and other examples of public exposure 
DRA has received.


DRA appeared on the Dr. Drew television show to offer 
free tuition [*50]  to a teenager who was having drug 
problems. The show reached out at the last minute to 
DRA. (Ricky Dias Decl. ¶ 8.) On the show, there was no 
discussion about whether DRA was safe, true to its 
representations, or the overall controversy surrounding 
residential treatment facilities for teens.


An article in the St. George newspaper reported on the 
opening of a new facility on the DRA campus. DRA 
responded to questions from the author concerning that 
new facility. The article did not mention anything about 
the public controversy or accusations against DRA.


One article focuses on celebrity Paris Jackson's 
possible attendance at DRA based on her publicly 
discussed problems. There is no evidence that DRA 
sought out the attention. Ms. Jackson's celebrity status 
appears to have driven the article. DRA responded to 
questions from the author, and even then it simply said 
that DRA would be a good fit for Ms. Jackson if she 
were to attend.


In an Al Jazeera article, the author points out the many 


allegations against Utah residential youth facilities. DRA 
is mentioned. The article contains a statement from a 
state inspector about DRA as well as a response from 
DRA's attorney to allegations of abuse [*51]  and other 
illegal activities.


The Washington Monthly article also discusses the 
controversy, focusing heavily on a Florida facility. DRA, 
along with other facilities in the United States, is briefly 
discussed. The article noted that DRA has filed lawsuits 
against it critics "forcefully den[ying] any maltreatment of 
students[.]" (Id. at 4.)


Ms. Filer's evidence includes a press release issued by 
Superior Concrete Products (ECF No. 87-7) announcing 
its donation of a concrete fence and barrier products to 
support an educational program established at DRA "to 
help homeless pets and small animals" while helping 
students to "develop trust, respect and other relationship 
skills." (Id. at 1.)


In addition to the media coverage listed above, Ms. Filer 
cites to articles that arise out of DRA's general public 
relations and marketing activity. (Although Ms. Filer 
presents a significant set of random hearsay comments 
from the Internet, the court does not consider that 
information to constitute media coverage, much less 
coverage that DRA sought out to resolve any sort of 
public controversy.)19 Ms. Filer emphasizes that DRA 
has created a website—TheRealDRASurvivors.com—in 
response to Ms. Filer's website. On that website, DRA 
defends [*52]  itself and its programs by countering 
negative information posted on Ms. Filer's website. 
Similarly, YouTube videos posted by DRA respond to 
the campaign against DRA (a video provides responses 
to accusations by presenting information from other 
DRA students who have had a positive experience).


DRA, like thousands of other entities, has a Linked In 
account, a Facebook page, and a company website. If 
marketing through a website and public relations articles 
were to make the entity a public figure, then such a 
significant status would apply to a large set of 
businesses and educational institutions.


The examples cited by Ms. Filer actually show that DRA 


19 Ms. Filer provides a large set of copies of non-news-media 
web pages containing statements about DRA. (See Exs. to 2d 
Decl. of Chelsea Papciak (ECF No. 88).) DRA's objections to 
those are well founded, but even if the court were to consider 
that evidence, it does not add anything substantive to the 
record on limited purpose public figure status.
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is not affirmatively thrusting itself into the public 
controversy. In the media, DRA is marketing or 
defending itself. The majority of evidence Ms. Filer 
presents about DRA's public status are her [*53]  
comments as well as the comments of others. Ms. Filer 
and other critics of residential youth treatment facilities 
have drawn DRA into the controversy. Ms. Filer may not 
create limited purpose public figure status for DRA. "A 
private party does not become a public figure merely 
because they are pulled into a public debate." Silva v. 
Hearst Corp., 26 Media L. Rep. 2421, at *12-13 (C.D. 
Cal. 1998). "Those charged with defamation cannot, by 
their own conduct, create their own defense by making 
the claimant a public figure." Terry v. Davis Cmty. 
Church, 131 Cal. App. 4th 1534, 1547, 33 Cal. Rptr. 3d 
145 (Cal. Ct. App. 2005).


DRA is trying to protect itself from a firestorm that is not 
of its own making. DRA is not a limited purpose public 
figure. And that requires DRA to show that Ms. Filer did 
not act as a reasonably prudent person would act to 
ascertain the truth. Seegmiller, 626 P.2d at 974. Proof of 
actual malice is not required.


At this stage of the case, under the relatively light 
burden imposed on DRA, the court finds that DRA has 
provided sufficient evidence to show a probability of 
prevailing on the issue of negligence. DRA submits 
numerous declarations directly contradicting Ms. Filer's 
evidence and statements on the website. Ms. Filer 
acknowledges that she did not attend DRA or 
investigate the truth or source of any of the comments 
posted by third parties and adopted by her. [*54]  Ms. 
Filer negatively responded to and dismissed as naive 
any comments by those who said they or their children 
had a good experience at DRA. All of this (giving DRA 
the benefit of the doubt, as the SLAPP statute burden 
requires the court to do) sufficiently establishes the 
element of negligent conduct.


d. Injury


DRA presents admissible evidence and uncontroverted 
allegations that DRA's professional reputation has been 
damaged and that DRA has suffered a loss of 
$1,000,000 in business. (See, e.g., Ricky Dias Decl. ¶¶ 
2-6; Decl. of Andrew Vance ¶¶ 2-4, 6 (ECF No. 71-4); 
Decl. of Douglas Bodin ¶ 4 (ECF No. 71-3).) DRA 
presents evidence that at least two educational 
consultants have been steering clients to other 
institutions and that potential clients have pulled away 
from DRA based on the allegedly defamatory 
statements. (See, e.g., Ricky Dias Decl. ¶ 5; Vance 
Decl. ¶¶ 4, 6; Bodin Decl. ¶ 4.)


In addition, the nature of Ms. Filer's comments fall within 
the definition of defamation per se, which presumes the 
subject of the statements has been injured. The two 
relevant categories are criminal conduct and conduct 
incompatible with the exercise of a lawful business. Ms. 
Filer has stated that [*55]  DRA tortures, physically 
abuses, and illegally incarcerates its students, and that 
it defrauds parents. Ms. Filer alleges that DRA uses 
deceptive and dishonest marketing techniques, uses an 
illegitimate abusive treatment method, uses untrained 
and unlicensed medical staff, and that it violates the 
basic human and civil rights of its students. All of these 
fall within one or two of the per se categories.


3. Intentional Interference with Prospective 
Economic Relations


DRA contends that this cause of action is not subject to 
the special motion to strike because it is not a 
defamation cause of action. But because DRA's action 
arises out of the same protected activity underlying its 
defamation claims (and for the same reason the one-
year statute of limitations for defamation applies to this 
claim (see the discussion below)), it is subject to 
scrutiny under the anti-SLAPP statute.


To establish its tortious interference claim, DRA is 
required to show that Ms. Filer intentionally interfered 
with DRA's existing or potential economic relations by 
improper means in a manner that caused injury to DRA. 
Eldridge v. Johndrow, 2015 UT 21, 345 P.3d 553, 565 
(Utah 2015). In this case, DRA contends that the 
"improper means" is the alleged defamation, so this 
claim [*56]  rises or falls based on the validity of DRA's 
defamation claims. Ordinarily DRA's tort claim would be 
subject to a four-year statute of limitations period. But 
DRA's tort claim is subject to the one-year statute of 
limitations because the allegations that support DRA's 
defamation claims also support DRA's tortious 
interference claim. "[C]laims based on the same 
operative facts that would support a defamation action" 
are subject to the one-year statute of limitations. Jensen 
v. Sawyers, 2005 UT 81, 130 P.3d 325, 336 (Utah 
2006), quoted in Bates v. Utah Ass'n of Realtors, 2013 
UT App 34, 297 P.3d 49, 50 (Utah Ct. App. 2013). The 
court in Jensen noted applying the one-year statute of 
limitations to a "false light invasion of privacy" tort claim 
rather than the four-year catch-all statute of limitations 
was necessary because otherwise "virtually any 
defamation claim may be recast as an action for false 
light invasion of privacy, [and] were we to assign 'catch-
all' status to false light invasion of privacy we would 
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effectively neuter the one-year defamation limitation." Id. 
at 334-36. See also Nationwide Bi-Weekly Admin., Inc. 
v. Belo Corp., 512 F.3d 137, 146-47 (5th Cir. 2007) 
("[W]hen allegedly defamatory statements form the sole 
basis for a plaintiff's tortious interference claim, 
defamation's one-year statute of limitation applies."); 
Sports Unlimited, Inc. v. Lankford Enters., Inc., 275 F.3d 
996, 1000-02 (10th Cir. 2002) (applying Kansas's one-
year statute of limitations to tortious interference action 
that was "clearly [*57]  and solely based on defamatory 
statements") (internal quotation marks and citation 
omitted); Cornelius v. DeLuca, 709 F. Supp. 2d 1003, 
1014-15 (D. Idaho 2010) (applying Idaho defamation 
statute of limitations to tortious interference claim).


The court has already held that a portion of DRA's 
defamation claims survives Ms. Filer's special motion to 
strike. Accordingly, DRA has established the improper 
means elements of its tortious interference claim, so the 
court will consider the remaining elements of the tort.


DRA has presented evidence and uncontroverted 
allegations in its complaint concerning Ms. Filer's 
intention when making those statements (for example, 
her reason for creating the website, her solicitation and 
posting of negative statements on her website, and her 
admonition to potential DRA clients not to send their 
children to DRA), the resulting negative effect on 
potential economic relations (decisions by parents to 
send their children elsewhere and professionals holding 
back references to DRA due to negative information on 
the Internet, including Ms. Filer's posts), and injury 
(damage to DRA's professional reputation and a loss of 
business).


Give the relatively light burden of proof imposed on DRA 
at this stage of the proceedings, and based [*58]  on the 
above evidence and allegations, none of which have 
been sufficiently rebutted by Ms. Filer,20 the court finds 
that DRA has established a probability at this stage that 
it will prevail on its claim of intentional interference with 
potential economic relations.


20 Under the anti-SLAPP statute, "the plaintiff's burden of 
establishing a probability of prevailing is not high: We do not 
weigh credibility, nor do we evaluate the weight of the 
evidence. Instead, we accept as true all evidence favorable to 
the plaintiff and assess the defendant's evidence only to 
determine if it defeats the plaintiff's submission as a matter of 
law. Only a cause of action that lacks even minimal merit 
constitutes a SLAPP." Overstock.com, 151 Cal. App. 4th at 
700 (emphasis added).


4. Communications Decency Act Exemption


Ms. Filer contends that her actions are protected by the 
immunity provision in Section 230 of the 
Communications Decency Act (CDA). Under the CDA, 
"No provider or user of an interactive computer service 
shall be treated as the publisher or speaker of any 
information provided by another information content 
provider." 47 U.S.C. § 230(c)(1) (emphasis added). She 
acknowledges that her defense is relevant only to the 
extent that DRA is alleging that comments by third [*59]  
parties on her website are defamatory. (See Def.'s 
Special Mot. Strike at 25 (ECF No. 32) ("Here, to the 
extent DRA's claims are based on the posting of 
statements submitted by other individuals, they are 
barred by Section 230.").)


Ms. Filer contends that her website is an interactive 
computer service. The statute defines "interactive 
computer service" as "any information service, system, 
or access software provider that provides or enables 
computer access by multiple users to a computer 
server, including specifically a service or system that 
provides access to the Internet and such systems 
operated or services offered by libraries or educational 
institutions." Id. § 230(f)(2) (emphasis added). She 
argues that her website was simply a place for others to 
have a dialogue and post information about their 
experiences at DRA.


She then concludes that she is an exempt publisher 
because she either simply posted others' statements or 
made minor edits to those statements before posting. 
(See Special Mot. Strike at 26.) "DRASurvivors.com 
also includes an 'About Diamond Ranch Academy' 
page, which summarizes many of the core complaints 
about DRA in a format that is more digestible than 
reading through many separate survivors' [*60]  
testimonies." (Papciak Decl. ¶ 34.) She quotes a Ninth 
Circuit case that says "the exclusion of 'publisher' 
liability necessarily precludes liability for exercising the 
usual prerogative of publishers to choose among 
proffered material and to edit the material published 
while retaining its basic form and message." Batzel v. 
Smith, 333 F.3d 1018, 1031 (9th Cir. 2008).


But Ms. Filer's posts do not lead a person to believe that 
she is quoting a third party. Rather, Ms. Filer has 
adopted the statements of others and used them to 
create her comments on the website. Instead, Ms. Filer 
adds her own comments to the website, posts her own 
articles, and summarizes the statements of others.
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In addition, many of the third-party statements she uses 
do not retain their original form. She did more than 
simply post whatever information the third parties 
provided. She elicited statements through two surveys 
that contained specific questions to gather information 
about specific issues. The first was titled "'DRA Survey' 
that asked individuals about their experiences at DRA in 
general." (Papciak Decl. (ECF No. 33) ¶ 31.) The other 
was titled "'O&A Survey,' which was specifically focused 
on the initial 'Homeless'/'Observation and Assessment' 
level at DRA. [*61]  (Id.) "Each question in the surveys 
was about a specific issue, such as meals, restraints, 
and strip searchers." (Id.) This is another reason that 
Ms. Filer is not entitled to immunity under the CDA. See, 
e.g., Fair Hous. Council v. Roommates.com, LLC, 521 
F.3d 1157 (9th Cir. 2008) (website operator not immune 
under CDA because it created discriminatory questions 
and choice of answers); Carafano v. Metrosplash, Inc., 
207 F. Supp. 2d 1055 (C.D. Cal. 2002) (CDA exemption 
was not available because users of the website did not 
simply post whatever information they desired, but a 
profile of users was created from questions asked by 
the defendant and the answers that were provided.); 
Jones v. Dirty World Entm't Recordings, LLC, 840 F. 
Supp. 2d 1008 (E.D. Ky. 2012) (holding that web site 
operators were not entitled to CDA immunity and that 
the defendants specifically encouraged the development 
of what was offensive about the content of their web site 
because (1) the name of the site in and of itself 
encouraged posting only of material which was 
potentially defamatory; (2) the operator acted as editor 
of the site and refused to remove postings about the 
plaintiff that were alleged to be defamatory; and (3) the 
operator added his own comments to many postings).


Finally, Ms. Filer said that she obtained "61 statements 
from former DRA students: 15 from the DRA survey, five 
from the O&A survey, 11 full testimonies [*62]  (these 
can come in e-mails or attached at the bottom of the 
surveys), 11 sworn affidavits, and 19 statements other 
advocates collected and gave me. Of these, I have 
published 30 statements on my website . . . ." (Papciak 
Decl. ¶ 32.) She selectively chose some statements and 
rejected others. DRA contends that the discarded 
comments presented positive information about DRA, 
but the reason is not clear from the record. (But see 
Decl. of Toni Ritchey ¶ 18 (ECF No. 71-24) (parent of 
child who attended DRA noted that the "website 
contained surveys that could be filled out by former 
students or anybody else who claimed that he or she 
was a former student. Given the uniformity of the 
answers to the questions on those surveys at the time, I 
believed the 'opinions' were driven by a very specific set 


of questions designed to elicit and/or exaggerate only 
negative comments.") Despite the fact that she created 
a place on the website for users to fill in "Survivor 
Testimony" (a "page that asked former students to 
submit their full testimony under penalty of perjury" 
(id.)), the sources for statements targeted by DRA are 
not postings on the "Survivor Testimony" page.


DRA's allegations focus on publications [*63]  that are, 
at a minimum, summaries of third-party statements with 
Ms. Filer's editorial comments and her own opinion. Ms. 
Filer is not entitled to the exemption in the CDA for 
statements in articles she authored.


Attorney's Fees and DRA's Request for Sanctions


The California anti-SLAPP statute has a provision 
awarding attorney's fees to a prevailing party under 
certain circumstances:


[I]n any action subject to [a special motion to strike 
under the statute], a prevailing defendant on a 
special motion to strike shall be entitled to recover 
his or her attorney's fees and costs. If the court 
finds that a special motion to strike is frivolous or is 
solely intended to cause unnecessary delay, the 
court shall award costs and reasonable attorney's 
fees to a plaintiff prevailing on the motion[.]


Cal. Civ. Proc. Code § 425.16(c)(1) (West 2015) 
(emphasis added). Both parties ask for attorney's fees 
and costs under that provision. (See Def.'s Special Mot. 
Strike (ECF No. 32) at 27; Pl.'s Opp'n to Special Mot. 
Strike (ECF No. 71) at 40-41.) In addition, DRA asks for 
attorney's fees and costs in the form of sanctions (DRA 
does not cite to any specific rule, case, or statutory 
section). (See Pl.'s Opp'n to Special Mot. Strike at 41-
42.)


The [*64]  court denied a substantial a portion of Ms. 
Filer's Motion to Strike. Because she is not a prevailing 
party, she is not entitled to attorney's fees under the 
statute.


DRA is also not entitled to attorney's fees. The 
allowance for fees under the California anti-SLAPP 
statute applies only if the court finds that the special 
motion to strike was frivolous or solely intended to 
cause unnecessary delay. The court has granted Ms. 
Filer's motion in part, so the motion was not frivolous or 
filed solely to cause delay. As for DRA's generic request 
for monetary sanctions, the request has no merit and so 
it is denied.
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ORDER


For the foregoing reasons, Ms. Filer's Special Motion to 
Strike (ECF No. 32) is GRANTED IN PART and 
DENIED IN PART. The court strikes DRA's slander and 
slander per se claims, but holds that DRA may proceed 
on its libel, libel per se, and intentional interference 
claims. For the same reasons, Ms. Filer's alternative 
Rule 12(c) Motion for Judgment on the Pleadings (ECF 
No. 29) is GRANTED IN PART and DENIED IN PART. 
Finally, both parties' requests for attorney's fees are 
DENIED.


DATED this 17th day of February, 2016.


BY THE COURT:


/s/ Tena Campbell


TENA CAMPBELL


U.S. District Court Judge


End of Document
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Synopsis
Background: Subject of an entry in a collaboratively edited
internet encyclopedia filed a defamation action against
several anonymous editors of the entry. The Superior Court
denied an editor's motion under the Anti–Strategic Lawsuit
Against Public Participation (Anti–SLAPP) Act to quash
a subpoena seeking editor's identity, which was reversed
on appeal, 91 A.3d 1031. On remand, the Superior Court,
Maurice A. Ross, J., denied editor's motion for attorney's fees.
Editor appealed.


Holdings: The Court of Appeals, Farrell, Senior Judge, held
that:


the Act entitles the moving party prevailing on a motion to
quash to a presumptive award of attorney's fees, and


no special circumstances existed to deny editor presumptive
award.


Reversed and remanded.


McLeese, J., filed opinion concurring in part and dissenting
in part.


Attorneys and Law Firms


*571  Michael E. Rosman, Washington, DC, with whom
Christopher J. Hajec was on the brief, for appellant.


William T. O'Neil, Bethesda, MD, for appellee.


Arthur B. Spitzer, American Civil Liberties Union of the
Nation's Capital, and Bruce D. Brown and Gregg P. Leslie,
The Reporters Committee for Freedom of the Press, filed a
brief amicus curiae on behalf of appellant.


Before EASTERLY and McLEESE, Associate Judges, and
FARRELL, Senior Judge.


Opinion


FARRELL, Senior Judge:


May an anonymous civil defendant who files and prevails
on a special motion to quash a subpoena for identifying
information under D.C.Code § 16–5503 (2012 Repl.), part
of the District's Anti–SLAPP Act (the Act), be awarded
attorney's fees under D.C.Code § 16–5504(a) without
showing that the suit prompting the subpoena was frivolous
or improperly motivated? We answer that question yes. We
further hold, after considering the language and legislative
history of the Act, that a successful movant under § 16–5503
is entitled to reasonable attorney's fees in the ordinary course
—i.e., presumptively—unless special circumstances in the
case make a fee award unjust. Because no such circumstances
exist on the record of this case, we reverse the order of the
trial court denying altogether the defendant/movant's request
for attorney's fees, and remand the case solely for the court to
consider the reasonableness of the amount of fees requested.


I.


A.


 The Anti–SLAPP Act, as explained in our earlier opinion,
Doe No. 1 v. Burke, 91 A.3d 1031 (D.C.2014) (Doe I ), was
enacted by the D.C. Council to “protect the targets of ...
suits” intended “as a weapon to chill or silence speech.” Id. at


1033.1 One way the Act does so, “recognizing the importance
of anonymous speech on matters of public interest,” id. at
1036, is to enable an individual “ ‘whose personal identifying
information is sought’ to safeguard his identity by filing a
‘special motion to quash’ a subpoena,” id. (quoting D.C.Code
§ 16–5503(a)), and, if successful, “avoid being named in a
suit and served with a complaint.” Id. To succeed on a special
motion to quash,
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the moving party must “make[ ] a prima facie showing that
the underlying claim arises from an act in furtherance of the
right of advocacy on issues of public interest.” D.C.Code §
16–5502(b); see also D.C.Code § 16–5503(b). Upon such
a showing, the motion will be granted unless the opposing
party demonstrates a likelihood of success on the merits of
his or her underlying claim. Id.


Doe I, 91 A.3d at 1036 (brackets in original). *572  2


In this case, appellee Susan L. Burke, an attorney, sued
multiple anonymous defendants (“John Does 1–10”) alleging
defamation and other torts arising from edits made to a
Wikipedia webpage established in Ms. Burke's name. John
Doe 1 had allegedly added information to the page using the
name Zujua. After Ms. Burke caused a subpoena to be issued
to obtain Wikipedia's user data and thereby learn Zujua's (and
others') identity, Zujua filed a special motion to quash the
subpoena. The trial court denied the motion, but this court
reversed. We held as a matter of law that Zujua had shown
“that his speech is of the sort that the statute is designed to


protect,” id. at 1036, 1043–44,3 and that Ms. Burke, who was
thus “required to show malice on Zujua's part ... to succeed” in
rebuttal, had failed to show a “likelihood of success on [her]
underlying claims.” Id. at 1045.


B.


On remand, Zujua moved to be awarded attorney's fees under
D.C.Code § 16–5504(a), which provides that “[t]he court may
award a moving party who prevails, in whole or in part, on
a motion brought under ... § 16–5503 the costs of litigation,
including reasonable attorney fees.” In response, attorney
Burke argued mainly that the trial court in its discretion (“[t]he
court may award ... attorney fees”) should award no fees in the
circumstances of the case. The trial judge agreed and denied


the fee request entirely.4 He concluded first that attorney's
fees were unjustified because Ms. Burke had not filed “a
classic SLAPP suit” against Zujua, one “within the meaning
of the D.C. [Anti–SLAPP] statute.” Citing legislative history
corresponding to this court's recognition in Doe I that SLAPP
suits “masquerade as ordinary lawsuits” but in reality are used
“as a weapon to chill or silence speech,” Doe I, 91 A.3d
at 1033 (citation and internal quotation marks omitted), the
judge found the plaintiff's suit to have none of the earmarks
of such an action: It “was not based on flimsy speculation
and was not intended to inflict costly litigation fees ... as a
means to stifle speech”; it could “hardly be seen as frivolous”
because it “set forth a plausible argument” for believing that


Zujua had acted maliciously; and “it is not unreasonable to
surmise that *573  plaintiff filed what she believed to be a
meritorious suit to recover for the harm caused by the false
statements made via anonymous Wikipedia edits.”


The judge reasoned further that, “even if an action is
construed as a SLAPP suit, attorneys' fees and costs are
not automatic and may be recovered only upon a showing
that a frivolous claim has been made against defendants.”
Exercising the discretion he understood to be afforded him
by the fee provision's “permissive language,” he determined
that because the plaintiff's suit, although unsuccessful, had
not been filed “with [the] intent to inflict costly litigation
fees, bring a frivolous suit, or ... stifle speech,” attorney's
fees were unjustified in light of “the equities” of the case,
“the aims of the D.C. Anti–SLAPP Act and the purpose
for awarding fees,” and the findings of merit (or non-
frivolousness) and proper motivation the court had made


regarding the underlying suit.5


II.


A.


For the trial judge, it is apparent, “a moving party who
prevails” on a motion to quash under § 16–5504 may not be
awarded attorney's fees, presumptively or otherwise, without
consideration by the court of the merits of, and motive behind,
the underlying lawsuit. Only if the suit, besides having failed
the test of § 16–5503(b) (“likely to succeed on the merits”),
has been determined to be frivolous or intended to stifle
speech by causing undue litigation costs is it one within
the “meaning” of the Act—a “classic SLAPP suit”—so as
to justify the statutory shift of the obligation to pay costs
including attorney's fees to the plaintiff.


The threshold defect in this statutory reading is that nowhere
does the Act refer to or define a “classic” SLAPP suit, as
distinct from one against which the defendant may invoke
the statute's protections after a threshold prima facie showing.
As explained above, the burden of maintaining the suit shifts
to the plaintiff once the defendant has made “a prima facie
showing that the underlying claim arises from an act in
furtherance of the right of advocacy on issues of public
interest....” D.C.Code § 16–5503(b). A “claim” is defined as
“any civil lawsuit, claim, complaint, cause of action ... or other
civil judicial pleading....” Id. § 16–5501(a) (emphasis added).
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Nothing in this language, or in the words of the attorney's
fee provision, § 16–5504(a), implies that to qualify for fees
the anonymous defendant successful in quashing a subpoena
must have resisted a SLAPP claim “classic” or exemplary
in nature, rather than one arising—solely but pivotally—
from the defendant's exercise of a special form of speech
or advocacy. The protections of the Act, in short, apply to
lawsuits which the D.C. Council has deemed to be SLAPPs,
and *574  this court's ruling in Doe I that Zujua was entitled
to those protections settled the question of whether attorney
Burke's suit fit within the statutory meaning.


More important, however, than this illusory distinction the
trial judge saw between “classic” SLAPP suits and others is
that the Act, by its terms, impliedly but clearly rejects the
additional showing of frivolousness or wrongful motivation
the judge required before a party who files a special motion
to quash and prevails may recover attorney's fees. The costs
provision, D.C.Code § 16–5504, provides in full:


(a) The court may award a moving party who prevails, in


whole or in part, on a motion brought under § 16–5502 [6]


or § 16–5503 the costs of litigation, including reasonable
attorney fees.


(b) The court may award reasonable attorney fees and costs
to the responding party only if the court finds that a motion
brought under § 16–5502 or § 16–5503 is frivolous or is
solely intended to cause unnecessary delay.
The distinction could hardly be clearer between when, to
qualify for attorney's fees, a party must show frivolousness
or improper motive in the opponent's action, and when not.
Unlike the “moving party who prevails ... on a motion,”
“the responding party”—the original plaintiff—may be
awarded fees only if the court finds a complete lack of merit
or improper motivation in the special motion to quash. This
distinction between what the Council required in one of two
companion provisions but not the other must be assumed
to be deliberate:


When the legislature uses a term or phrase in one ...
provision but excludes it from another, courts do not
imply an intent to include the missing term in [the] ...
provision where the term or phrase is excluded. Instead,
omission of the same provision from a similar section
is significant to show different legislative intent for the
two sections.


2A Norman Singer & Shambie Singer, Sutherland Statutes
and Statutory Construction § 46.6 (7th ed.2015). In the
same vein, the Supreme Court has stated:


“[W]here Congress includes particular language in one
section of a statute but omits it in another section of the
same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion
or exclusion”.... Had Congress intended to restrict [the
subsection in question to a particularly meaning], it
presumably would have done so expressly as it did in
the immediately following subsection .... We would not
presume to ascribe this difference to a simple mistake in
draftsmanship.


Russello v. United States, 464 U.S. 16, 23, 104 S.Ct. 296,
78 L.Ed.2d 17 (1983) (internal citations omitted; emphasis
added).


 The Act's silence in not requiring the moving party on a
special motion to quash to show more than that it prevailed
thus speaks eloquently as to the Council's intent regarding
entitlement to reasonable attorney's fees. In departing, for


example, from the traditional American Rule governing fees,7


the Act gives no sign—as to prevailing movants—of retaining
vestiges of the “bad faith litigation” exception to *575  that
rule. Synanon Found., Inc. v. Bernstein, 517 A.2d 28, 37
(D.C.1986). The Act similarly bears no resemblance in this
regard to Anti–SLAPP statutes such as New York's (relied
on by the trial judge) that authorize a fee-shift only where
“the action involving public petition and participation was
commenced or continued without a substantial basis in fact
and law” (or “substantial argument” for change in law). N.Y.


Civil Rights Law § 70–a (1)(a) (McKinney 2011).8 In clear
contrast to the responding party's eligibility for fees, the Act
imposes no requirement on a successful movant under § 16–
5504(a) to show either of the twin facts relied on by the trial
court—improper motive (bad faith) or total lack of merit in
the underlying suit—before reasonable attorney's fees may be
awarded.


From the text of the statute alone, therefore, we think it a
fair inference that the D.C. Council intended the successful
movant under § 16–5503 to be awarded attorney's fees in the
ordinary course, i.e., presumptively, on request. But the issue
is not wholly without uncertainty or ambiguity because, as the
trial judge emphasized, the legislature used the verb “may” to
authorize the shift in fees; it did not use “shall” or “must,” as
it might have, and as a general rule “may” connotes latitude
or choice—in a word, discretion. See, e.g., In re Langon,
663 A.2d 1248, 1250 (D.C.1995). We accordingly turn to the
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legislative history of the Act for what guidance it may furnish
in resolving this ambiguity concerning the discretion § 16–
5504(a) affords the trial court.


B.


 That history begins with the Long Title to Bill 18–893, the
“Anti–SLAPP Act of 2010,” which defines the purpose of
the legislation as including: “to provide a motion to quash
attempts to seek personally identifying information; and to
award the costs of litigation to the successful party on a


special motion.”9 “[I]n determining the extent and reach of
an Act of the legislature, the court should consider not only
the statutory language, but also the title.” Mitchell v. United
States, 64 A.3d 154, 156 (D.C.2013) (citation omitted). The
stated purpose here indeed suggests that the Council meant
for the trial court “to award” reasonable fees in the ordinary
course to the defendant successful in moving to quash.


That inference gains further strength from the Committee
Report accompanying Bill 18–893. In citing the threat
to free expression posed by SLAPP suits “over the past
two decades” and the corresponding need for local Anti–
SLAPP legislation, the Committee recognized the substantial
cost to defendants (named or “unnamed”) of litigating
SLAPP actions even equipped with the means the Bill
provided—special motions to dismiss or to quash—“to move
expeditiously, and equitably, to dispense [with] a SLAPP.”
Committee Report at 1, 4. The Committee Report therefore
repeatedly pairs the “substantive rights” the *576  Bill
“extends to defendants in a SLAPP” with the authority
granted the trial court to award “the costs of litigation” to “the
successful party of a special motion to dismiss or ... to quash.”
Id. at 4, 6. And in providing for both—i.e., the right to pursue
an early end to the litigation, and related costs to the movant
successful in doing so—the Bill “closely mirrored” federal


Anti–SLAPP legislation then pending before Congress,10


which unambiguously entitled a moving party who prevails
on a special motion to reasonable attorney's fees. Id. at 3–


4.11 The fact that the federal bill used “shall” to convey
that meaning counts for little, in our view: what matters is
that the D.C. Council hewed closely to that statutory model
—and its clear distinction between the successful “moving”
and “responding” parties—in crafting the District's attorney's


fee provision.12 Nothing in the legislative history implies,
by contrast, that the Council had in mind granting broad or
loosely constrained discretion to the trial court to award or


deny attorney's fees to a party prevailing on its special motion
to quash.


C.


 In light of all we have seen, it is plain to us that D.C.Code §
16–5504(a) contemplates a presumptive award of attorney's
fees to the moving party who prevails on a special motion
to quash under § 16–5503. In treating differently for fee
purposes the successful moving party (subsection (a)) and
successful opponent of the motion (subsection (b)), § 16–
5504 is most naturally read as patterned after existing
laws that, while couching the authority to award fees in
the permissive verb “may,” distinguish similarly between
prevailing plaintiffs and defendants, and in *577  the
ordinary case call for an award of attorney's fees to the former
on request. The paradigmatic example of laws embodying that
distinction are the federal Civil Rights Acts, as interpreted
in Newman v. Piggie Park Enters., 390 U.S. 400, 88 S.Ct.
964, 19 L.Ed.2d 1263 (1968), and Christiansburg Garment
Co. v. Equal Emp't Opportunity Comm'n, 434 U.S. 412,
98 S.Ct. 694, 54 L.Ed.2d 648 (1978). Thus, whereas a
prevailing plaintiff under Title II of the Civil Rights Act
of 1964 “should ordinarily recover an attorney's fee unless
special circumstances would render such an award unjust,”
Newman, 390 U.S. at 402, 88 S.Ct. 964 the trial court may
“award attorney's fees to a prevailing defendant in a ...
case [under Title VII of the Civil Rights Act only] upon a
finding that the plaintiff's action was frivolous, unreasonable,
or without foundation.” Christiansburg, 434 U.S. at 421,
98 S.Ct. 694; see also Hughes v. Rowe, 449 U.S. 5, 14,
101 S.Ct. 173, 66 L.Ed.2d 163 (1980) (per curiam). The
parallel to D.C.Code § 16–5504 is apparent when we replace
the Newman/ Christiansburg distinction with the contrast
between “a moving party who prevails” on a special motion
and “the responding party.” Cf. Fogerty v. Fantasy, Inc., 510
U.S. 517, 521–22, 114 S.Ct. 1023, 127 L.Ed.2d 455 (1994)
(rejecting circuit court rule under the Copyright Act of 1976
that “prevailing plaintiffs are generally awarded attorney's
fees as a matter of course,” in part because “[t]he statutory
language ... gives no hint that successful plaintiffs are to be
treated differently from successful defendants”).


Furthermore, although the Newman/Christiansburg
distinction favoring prevailing plaintiffs rests on what the
Supreme Court “found to be the important policy objectives
of the Civil Rights statutes,” id. at 523, 114 S.Ct. 1023
it would be wrong to slight the policy concerns similarly
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underlying the Anti–SLAPP Act's provision for a special
motion to quash and the corresponding fee distinction
favoring successful movants. “The right the Council sought
to protect with the special motion to quash,” we stated in
Doe I, supra, “is the right to engage in anonymous speech,”
a “constitutional right” underscoring the “substantial public
interest” the Council saw in protecting “the intended targets
of SLAPP actions.” 91 A.3d at 1039 (internal quotation
marks omitted); see also Committee Report, supra note 9,
at 1, 3 (pointing to the “chilling effect [of SLAPP suits] on
the exercise of constitutionally protected rights,” particularly
speech involving “the kind of grassroots activism that should
be hailed in our democracy”). While it is too much to equate
the successful movant under D.C.Code § 16–5503 with the
prevailing Civil Rights Act plaintiff, “the chosen instrument
of Congress to vindicate a policy that Congress considered
of the highest priority,” Christiansburg, 434 U.S. at 418,
98 S.Ct. 694 (internal quotation marks omitted), still the
Council's concern to protect SLAPP targets “engag[ed] in
political or public policy debates,” Committee Report at 4, by
special motions and related reimbursement for litigation costs
strongly suggests its intent to define the court's discretion as
to fee awards in the same way as do federal laws protecting


basic rights.13


*578   In Tenants of 500 23rd Street, N.W. v. District of
Columbia Rental Hous. Comm'n, 617 A.2d 486 (D.C.1992),
this court read the attorney's fee provision of the District's
Rental Housing Act to embody the Newman/ Christiansburg
distinction, and “as entitling prevailing tenants to a
presumptive award of attorney's fees.” Id. at 488 (citing
Newman, 390 U.S. at 402, 88 S.Ct. 964). We now read
D.C.Code § 16–5504(a) in similar fashion: it entitles the
moving party who prevails on a special motion to quash to a
presumptive award of reasonable attorney's fees on request,
“unless special circumstances would render such an award
unjust.” Christiansburg, 434 U.S. at 416–17, 98 S.Ct. 694.


D.


 No such circumstances disqualifying Zujua from an award of
reasonable fees appear on the record of this case. Appellant
Burke cites, presumably as one such circumstance, the trial
judge's determination that Zujua's attorneys are employed by
a public interest organization that, judging from its website-
stated mission, “already achieved an award by succeeding in
its own interest” through having “protect[ed Zujua's] right
to anonymous free speech.” See note 5, supra. But § 16–


5504(a) provides for an award of fees to the “moving party
who prevails” (emphasis added), not to a party's counsel.
See Evans v. Jeff D., 475 U.S. 717, 730–32, 106 S.Ct. 1531,
89 L.Ed.2d 747 (1986) (analyzing similar statutory language
as demonstrating that the legislature had not “bestowed fee
awards upon attorneys,” but on the “prevailing party ”)
(emphasis in original). Nor is it material that Zujua's attorneys
(the Center) represented him pro bono before requesting fees
on his behalf. See Blum v. Stenson, 465 U.S. 886, 894, 104
S.Ct. 1541, 79 L.Ed.2d 891 (1984) (holding that “Congress
did not intend the calculation of fee awards [in federal civil
rights actions] to vary depending on whether plaintiff was
represented by private counsel or by a nonprofit legal services
organization”); Link v. District of Columbia, 650 A.2d 929,
934 (D.C.1994).


It likewise cannot count, as a circumstance making a fee
award “unjust,” Christiansburg, 434 U.S. at 417, 98 S.Ct.
694 that Zujua rejected a settlement offer attorney Burke had
made after filing the suit and seeking to learn Zujua's identity.
Aside from this court's past rejection of the admissibility
of settlement negotiations in a trial court's resolution of
attorney's fee disputes, see Lively v. Flexible Packaging Ass'n,


930 A.2d 984, 994 (D.C.2007),14 the record terms of the
settlement proposed here are much too ambiguous to support
Ms. Burke's assertion that, rather than “easily resolve[ ]” the
“entire dispute,” Zujua “prefer[red] instead to litigate” and
incur unnecessary litigation costs (Br. for Appellee at 2, 22).
Zujua sought to end the litigation (as to it) at the earliest
possible stage via a special motion to quash. Ms. Burke, by
contrast,


was on notice from the time [that] motion was filed that
[Zujua] believed her lawsuit was a SLAPP. The fee-shifting
provision is plain on the face of the Anti–SLAPP statute.
Had Ms. Burke *579  wished to minimize her potential
exposure to a fee award, she could have dismissed her
lawsuit at any time, rather than continue after [Zujua]
rejected her settlement offer.
Brief for Amicus Curiae at 21–22.


E.


In light of the trial judge's refusal to award attorney's fees
altogether, he did not reach Ms. Burke's summary challenge
to the reasonableness of the amount of fees Zujua was
requesting. Despite the largely conclusory nature of that


challenge,15 we elect to remand the case to the trial judge
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to evaluate the reasonableness of the award requested—a
request, we add, that was necessarily augmented by the costs
of litigating the initial appeal in this case. The trial court will
also have to assess the reasonableness of the fee amount that
Zujua has indicated it will seek for attorney work subsequent
to the original fee request—so-called “fees on fees.” Given
the already protracted nature of the litigation, this court may
be forgiven for expressing the hope that an accommodation
between the parties will spare the trial court these remaining
tasks.


Reversed and remanded.


Associate Judge MCLEESE, concurring in part and
dissenting in part.


McLEESE, J., concurring in part and dissenting in part:
I agree that the trial court's order denying attorney's fees
to Mr. Doe should be vacated. I write separately because
my reasoning differs from the court's reasoning in several
significant respects.


The court interprets the District's Anti–SLAPP Act as
presumptively entitling a successful movant to an award of
attorney's fees, unless special circumstances would render
such an award unjust. Although the issue is not free from
doubt, I conclude that the Act is better read to give trial courts
discretion whether to award attorney's fees to successful
movants.


I.


A. Statutory Language.


The Act provides that trial courts “may” award attorney's
fees to successful movants. D.C.Code § 16–5504(a) (2015
Supp.). As the court acknowledges, “[u]se of the word ‘may’
in a statute ordinarily denotes discretion.” In re Langon,
663 A.2d 1248, 1250 (D.C.1995) (interpreting word “may”
as “manifest [ing] a legislative intent to confer upon the
trial court considerable discretion”); see also, e.g., In re
J.D.C., 594 A.2d 70, 75 (D.C.1991) ( “[T]he word ‘may’ ...
is quintessentially permissive.”); Martin v. Franklin Capital
Corp., 546 U.S. 132, 136, 126 S.Ct. 704, 163 L.Ed.2d
547 (2005) (“The word ‘may’ clearly connotes discretion.”)
(brackets and internal quotation marks omitted); Haig v.


Agee, 453 U.S. 280, 294 n. 26, 101 S.Ct. 2766, 69 L.Ed.2d
640 (1981) (“ ‘[M]ay’ expressly recognizes substantial
discretion.”). In interpreting section 16–5504(a), we must
give significant weight to the ordinary meaning of “may.”
See, e.g., Zukerberg v. District of Columbia Bd. of Elections
& Ethics, 97 A.3d 1064, 1073 (D.C.2014) (“We construe the
words of the statute according to their ordinary sense and
with the meaning commonly attributed to them.”) (brackets,
ellipses, and internal quotation *580  marks omitted); Flores
v. United States, 37 A.3d 866, 868 (D.C.2011) (in absence
of statutory definition, “we presumptively accord [statutory
terms] their ordinary meaning in common usage, taking into
account the context in which they are employed”) (internal
quotation marks omitted).


It is true that “may” sometimes can be interpreted to mean
“shall” or “presumptively shall.” See, e.g., In re Langon,
663 A.2d at 1250 (“[T]he meaning of the word ‘may’ in
a particular statute depends on the context of the statute,
and on whether it is fairly to be presumed that it was the
intention of the legislature to confer a discretionary power or
to impose an imperative duty ....”) (internal quotation marks
omitted); Christiansburg Garment Co. v. EEOC, 434 U.S.
412, 417, 98 S.Ct. 694, 54 L.Ed.2d 648 (1978) (holding
that civil-rights statute providing that court “may” award
attorney's fees to prevailing plaintiff requires fee award “in all
but special circumstances”). Because such interpretations are
inconsistent with the ordinary meaning of “may,” however,
we should not adopt them lightly. Rather, we should do
so only if we are confident that is what the legislature
intended. Cf., e.g., Minor v. Mechanics' Bank, 26 U.S. 46,
64, 1 Pet. 46, 7 L.Ed. 47 (1828) (Story, J.) (although “may”
can be interpreted as “must,” “[t]he ordinary meaning of
the language[ ] must be presumed to be intended, unless
it would manifestly defeat the object of the provisions”). I
lack confidence that the Council intended, by using the word
“may,” to presumptively require a fee award to successful
movants under the Act.


B. Statutory Structure.


As the court points out, a party who successfully opposes
an Anti–SLAPP Act motion may be awarded fees only
if the motion was “frivolous or ... solely intended to
cause unnecessary delay.” D.C.Code § 16–5504(b). No such
limitation is imposed on fee awards to successful movants.
D.C.Code § 16–5504(a). I agree with the court that this
difference “impliedly but clearly rejects” the view that fee
awards to successful movants could properly be limited
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to cases in which the respondent's position was frivolous
or taken in bad faith. The court goes further, though, and
infers from this difference “alone” that successful movants
should presumptively be awarded fees. I see no basis for
this further inference. Rather, the structure of section 16–
5504 is entirely consistent with a conclusion that trial
courts have discretion whether to award fees to successful
movants. The Second Circuit has reached the same conclusion
under 15 U.S.C. § 3611 (2014), which has a structure
quite similar to that of D.C.Code § 16–5504. See 305 E.
24th Owners Corp. v. Parman Co., 994 F.2d 94, 96 (2d
Cir.1993) (per curiam) (under 15 U.S.C. § 3611(d), relief
“may include” reasonable attorney's fees, but defendant
may recover fees only if plaintiff's action was “frivolous,
malicious, or lacking in substantial merit”; court concludes
that whether to award fees to prevailing plaintiff was “within
the discretion of the court”); 605 Park Garage Assocs., LLC
v. 605 Apartment Corp., 412 F.3d 304, 306 (2d Cir.2005)
(per curiam) (affirming denial of fees to prevailing plaintiff
under 15 U.S.C. § 3611(d) as within trial court's discretion to
award fees when doing so would be “fair, just and equitable”)
(internal quotation marks omitted).


The Second Circuit's interpretation of 15 U.S.C. § 3611
contradicts the reasoning of the court in this case. Closer to
home, this court recently analyzed the fee provision in the
District of Columbia Freedom of Information Act, D.C.Code
§ 2–537(c) (2015 Supp.), which provides that prevailing
plaintiffs “may” be awarded fees but *581  does not provide
for an award of fees to prevailing defendants. Fraternal
Order of Police, Metro. Police Dep't Labor Comm. v. District
of Columbia, 52 A.3d 822 (D.C.2012) (“FOP ”). Under
the approach adopted by the court in the present case, the
provision at issue in FOP should have been viewed as
ordinarily calling for an award of fees to prevailing plaintiffs.
The court in FOP made no reference to such a principle. To
the contrary, the court held that both “the plain language of the
statute” and the applicable legislative history demonstrated
that “ ‘may’ ha[d] its ordinary permissive meaning.” 52 A.3d
at 827–28.


In support of the statement that fee provisions with a structure
like that of section 16–5504 call in the ordinary course for
an award of attorney's fees to prevailing plaintiffs, the court
cites as a “paradigmatic example” the fee provisions in federal
civil-rights statutes. In reality, however, the Supreme Court
concluded that prevailing plaintiffs should presumptively
be awarded fees under the civil-rights statutes not because
of the structure of the fee provisions in those statutes


but rather because successful civil-rights plaintiffs act as
private attorneys general, “vindicating a policy that Congress
considered of the highest priority.” Newman v. Piggie Park
Enters., 390 U.S. 400, 402, 88 S.Ct. 964, 19 L.Ed.2d 1263
(1968) (per curiam); see also Christiansburg, 434 U.S. at
418, 98 S.Ct. 694 (fees should presumptively be awarded to
prevailing plaintiff under civil-rights statute based on “two
strong equitable considerations”: prevailing plaintiff “is the
chosen instrument of Congress to vindicate a policy that
Congress considered of the highest priority” and “when a
district court awards counsel fees to a prevailing plaintiff, it
is awarding them against a violator of federal law”) (internal
quotation marks omitted). As I explain later in this opinion,
a successful Anti–SLAPP Act movant is not in these respects
comparable to a plaintiff who has prevailed in establishing
that the defendant violated the federal civil-rights laws.


C. Legislative History.


The court concludes that “[n]othing in the legislative history
implies ... that the Council had in mind granting broad or
loosely constrained discretion to the trial court to award or
deny attorney's fees” to a successful movant. In my view,
however, the legislative history on balance points in favor
of the conclusion that the legislature meant “may” to be
understood in its usual sense of conferring discretion. The
strongest indications appear in the applicable committee
report. We have found committee reports to be particularly
persuasive evidence of legislative intent. Cf., e.g., Board of
Trs. of Univ. of District of Columbia v. Joint Review Comm. on
Educ. in Radiologic Tech., 114 A.3d 1279, 1285 (D.C.2015)
(“[T]he report of a Senate or a House committee[ ] is accorded
a good deal more weight than the remarks even of the sponsor
of a particular portion of a bill on the floor of the chamber.”)
(internal quotation marks omitted).


The applicable committee report at one point refers to
the Act as “[p]rovid[ing] for the awarding of fees” to
successful movants. D.C. Council, Report on Bill 18–893
at 8 (Nov. 18, 2010). That reference does not shed light on
whether the Council intended such awards to be discretionary
or presumptively mandatory. Two other statements in the
committee report, however, speak more directly to that
question, describing the Act as “allow [ing]” for an award of
fees to successful movants. Id. at 4, 6. As the Supreme Court
of Colorado observed when interpreting a constitutional
amendment that “allowed” reasonable attorney's fees to
successful plaintiffs, “[d]ictionary definitions of the common
usage *582  of ‘allow’ ... are synonymous with the word
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‘permit.’ ” City of Wheat Ridge v. Cerveny, 913 P.2d
1110, 1114 (1996) (construing amendment to give trial
courts discretion as to whether to award fees to prevailing
plaintiffs). The committee report on the Act thus indicates
that the Council intended to give trial courts discretion as to
whether to award fees to a successful movant. Moreover, the
language of the committee report in no way suggests that the
Council intended to make fee awards to prevailing movants
presumptively mandatory.


In concluding that the legislative history of the Act supports
a conclusion that fee awards to successful movants are
presumptively mandatory, the court relies on two main points.
First, the court relies on the Act's long title, which lists
among the Act's purposes “to award the costs of litigation to
the successful party on a special motion.” It is appropriate
to consider a statute's title when interpreting the statute.
Mitchell v. United States, 64 A.3d 154, 156 (D.C.2013).
Nevertheless, “[t]he significance of the title of the statute
should not be exaggerated.” Id.; see also, e.g., Brotherhood
of R.R. Trainmen v. Baltimore & Ohio R.R., 331 U.S. 519,
528, 67 S.Ct. 1387, 91 L.Ed. 1646 (1947) (“Th[e] heading
is but a short-hand reference to the general subject matter
involved.... [H]eadings and titles are not meant to take the
place of the detailed provisions of the text. Nor are they
necessarily designed to be a reference guide or a synopsis.
Where the text is complicated and prolific, headings and titles
can do no more than indicate the provisions in a most general
manner; to attempt to refer to each specific provision would
often be ungainly as well as useless. As a result, matters in
the text which deviate from those falling within the general
pattern are frequently unreflected in the headings and titles.”).
The Act's title refers to fee awards to successful movants but
does not specify whether such fees must always be awarded
or, if not, whether such awards should be presumptive or
instead discretionary. Thus, the Act's title appears to be a
shorthand reference rather than a reliable indication of the
precise meaning of the Act's fee provision.


Second, the court notes the committee report's observation
that the Act “closely mirrored” then-pending federal Anti–


SLAPP legislation.1 As the court acknowledges, however,
the attorney's fee provision in the Act does not mirror the
attorney's fee provision in the pending federal legislation. To
the contrary, the pending federal legislation used explicitly
mandatory language, providing that the trial court “shall”
award attorney's fees to a successful movant. Citizen
Participation Act, H.R. 4364, 111th Cong. § 8(a) (2009).
It would be natural to infer that, by choosing explicitly


permissive language, rather than the mandatory language of
the pending federal legislation, the Council was intentionally
rejecting the mandatory approach reflected in the pending
federal legislation, in favor of a discretionary approach.
*583  Cf., e.g., Rea v. Federated Inv'rs, 627 F.3d 937,


940 (3d Cir.2010) (where later legislation was modeled on
earlier legislation, “any differences between the two are a
result of Congress acting intentionally and purposefully”); cf.
generally Russello v. United States, 464 U.S. 16, 23–24, 104
S.Ct. 296, 78 L.Ed.2d 17 (1983) (“Where Congress includes
particular language in one section of a statute but omits it
in another section of the same Act, it is generally presumed
that Congress acts intentionally and purposely in the disparate
inclusion or exclusion.”; “Where Congress includes limiting
language in an earlier version of a bill but deletes it prior to
enactment, it may be presumed that the limitation was not
intended.”) (brackets omitted).


Finally, the court mentions in a footnote an email exchange
between a Council staff member and a witness who testified in
support of the Act. In my view, the court appropriately places
little weight on that email exchange. Cf., e.g., In re Kline,
113 A.3d 202, 209 n. 3 (D.C.2015) (in interpreting court rule,
court notes that letter from Department of Justice official to
court rules committee “sheds no light on the thinking of the
decision makers and, therefore, must be viewed with some
skepticism.... Moreover, evidence which is of little probative
value should not control over the customary meaning of
the words used in the rule and the comment.”); People v.
Patterson, 72 Cal.App.4th 438, 84 Cal.Rptr.2d 870, 873
(1999) (declining to consider “private communications by a
legislative staffer” in interpreting statute).


D. Analogy to Federal Civil–Rights Statutes.


As previously noted, the court suggests that the Act's fee
provision is analogous to the fee provisions in certain federal
civil-rights statutes, which use discretionary language but
have nevertheless been interpreted to presumptively require
fee awards to prevailing plaintiffs. See Christiansburg, 434
U.S. at 417, 98 S.Ct. 694; Newman, 390 U.S. at 402, 88
S.Ct. 964; see also Tenants of 500 23rd St., N.W. v. District
of Columbia Rental Hous. Comm'n, 617 A.2d 486, 487–88
(D.C.1992) (because they act as “private attorneys general,”
tenants prevailing in actions brought under Rental Housing
Act are presumptively entitled to fee award under D.C.Code
§ 42–2592 (1990) (now codified at D.C.Code § 42–3509.02
(2012 Repl.)), which provides that court “may award” fees to
prevailing party). I view this analogy as strained.
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The Supreme Court has identified two primary rationales
for presumptively requiring an award of fees to prevailing
plaintiffs under the federal civil-rights statutes: (1) such
plaintiffs serve as private attorneys general, and (2) the
defendants in such cases violated federal law. Martin, 546
U.S. at 137, 126 S.Ct. 704 (trial courts have discretion as
to whether to award fees if case that was initially removed
from state to federal court is subsequently remanded back to
state court pursuant to 28 U.S.C. § 1447(c) (2014); making
fee award presumptive was unwarranted because successful
litigant was not private attorney general and did not establish
violation of federal law). We emphasized similar rationales
when we held that prevailing tenants are presumptively
entitled to a fee award under the Rental Housing Act. See
Tenants of 500 23rd St., N.W., 617 A.2d at 488; Hampton Cts.
Tenants' Ass'n v. District of Columbia Rental Hous. Comm'n,
573 A.2d 10, 11–13 (D.C.1990). I am doubtful that either
rationale applies to motions filed under the Anti–SLAPP Act.


I do not deprecate the free-speech interests that can be
protected by a successful *584  motion under the Act. But it
is not clear to me that successful movants are properly viewed
as serving as private attorneys general. There is no reference
to that idea in the legislative history of the Act, and the court
in the present case does not suggest that successful movants
should be viewed as private attorneys general. Moreover,
a successful movant does not establish that the respondent
violated any law, federal or local. Rather, such a movant
establishes only that the plaintiff's underlying lawsuit arises
from an act of advocacy on a matter of public interest and that
the plaintiff was unable to make a pretrial showing of likely
success on the merits. D.C.Code §§ 16–5502, –5503 (2015
Supp.).


In my view, the procedural character of motions under the
Act tends to weaken the view that fee awards to successful
movants should be presumptively mandatory. For example,
imagine a libel defendant who is sued for speaking out on
a matter of public concern, but who is unable to prevail
in a pretrial Anti–SLAPP Act motion. Imagine further that
the defendant nevertheless ultimately persuades a factfinder
that the plaintiff's suit was not meritorious. Barring bad faith
or other unusual circumstances, such a defendant has no
right to attorney's fees. It seems somewhat counterintuitive
to construe the Act as presumptively mandating a fee award
to defendants who can prevail pretrial, given that defendants
who prevail after a trial will only be eligible for a fee award
in unusual circumstances. The court responds that a plaintiff


who successfully opposes an Anti–SLAPP Act motion in a
case involving public advocacy “will have shown a likelihood
that the speech was ‘malicious,’ so as to largely trump First
Amendment concerns.” The court does not explain, however,
why a plaintiff's simply making a pretrial showing of likely
success on the merits “largely trump[s]” First Amendment
concerns, even where the defendant ultimately persuades
the jury that the speech at issue could not under the First
Amendment be the basis for a libel award.


E. Anti–SLAPP Statutes in Other Jurisdictions.


The committee report concerning the Act noted that, as of
January 2010, approximately twenty-eight other jurisdictions
had adopted Anti–SLAPP statutes. Report at 3. The report
also indicated that the Act “follows the model set forth in a
number of other jurisdictions.” Id. at 1. On the issue of fee
awards, however, the Act is worded quite differently from
most other Anti–SLAPP statutes. Most Anti–SLAPP statutes
explicitly make fee awards to successful movants mandatory,
typically using the word “shall.” See, e.g., Cal.Civ.Proc.Code
§ 425.16(c) (West, Westlaw through ch. 1 2016 Reg. Sess. &
ch. 1 2015–2016 2d Ex.Sess.); Fla. Stat. Ann. § 768.295(4)
(West, Westlaw through 2015 1st Reg. Sess. & Special A
Sess.); 735 Ill. Comp. Stat. Ann. § 110/25 (West, Westlaw
through P.A. 99–500 2015 Reg. Sess.). Several Anti–SLAPP
statutes, however, explicitly limit fee awards to specific
circumstances, such as when the plaintiff's suit lacked a
substantial basis. See, e.g., Del.Code Ann. tit. 10, § 8138(a)
(1) (West, Westlaw through 80 Laws 2015, ch. 194); N.Y. Civ.
Rights Law § 70–a(1)(a) (McKinney, Westlaw through chs.
1–589 2015). I have located only one Anti–SLAPP statute
that uses language similar to the pertinent language in the fee
provision of the District's Anti–SLAPP Act. See Me.Rev.Stat.
Ann. tit. 14, § 556 (West, Westlaw through 2015 1st Reg.
Sess.) (court “may award” fees to successful movant). That
statute has been interpreted by the Maine Supreme Court to
give trial courts discretion as to whether to award fees, not
to require that fees be *585  presumptively awarded. See
Maietta Constr., Inc. v. Wainwright, 847 A.2d 1169, 1174–
76 (2004) (holding that language of provision clearly confers
discretion; court refuses to “infer a presumption of attorney
fees in the face of a permissive statutory grant”). I note,
however, that the decision in Maietta rests in part on Maine's
rejection, as a matter of local law, of the approach taken by
the Supreme Court with respect to fee awards under federal
civil-rights statutes. Id. at 1176. This court, by contrast, has
followed the Supreme Court's approach as a matter of local
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law. See, e.g., Tenants of 500 23rd St., N.W, 617 A.2d at 487–
88.


I draw two principal conclusions from the approaches taken
by other jurisdictions. First, legislatures have taken various
views on whether, as a matter of policy, fee awards to
successful Anti–SLAPP Act movants should be mandatory or
available only in more limited circumstances. Second, when
the Council enacted the fee provision of the District's Anti–
SLAPP Act, it had numerous models to consider. The Council
did not adopt either of the two most common models: making
fee awards mandatory or making them available only in
specified circumstances. Rather, it picked language that, most
naturally understood, charts a middle course, leaving to the
discretion of trial judges whether to awards fees to successful
Anti–SLAPP Act movants. Under well-settled principles of
statutory interpretation, we should infer that the Council's
choice was intentional. See, e.g., Russello, 464 U.S. at 23, 104
S.Ct. 296; Rea, 627 F.3d at 940.


F. Conclusion.


In sum, I view the language of the Act's fee provision as
pointing in favor of the conclusion that trial judges have
discretion whether to award fees to successful Anti–SLAPP
Act movants. The other tools of statutory interpretation,
considered as a whole, on balance point in the same direction.
I therefore would so hold.


II.


Although I do not agree with the court that a fee award
here was presumptively mandatory rather than discretionary,
I nevertheless agree with the court that the trial court's order
denying a fee award should be vacated. Specifically, I agree
with the court that the trial court placed undue emphasis
on the conclusions that Ms. Burke's suit was not frivolous
or brought in bad faith. I also agree with the court that
the trial court erred by placing weight on the fact that
Mr. Doe was represented pro bono by an advocacy group.


I assume arguendo that settlement negotiations might in
some circumstances be admissible in determining whether to
award attorney's fees. But cf. Lively v. Flexible Packaging
Ass'n, 930 A.2d 984, 994 (D.C.2007) (statement made during
settlement negotiations not admissible in determining amount
of attorney's fees). Even on that assumption, I agree with the
court's suggestion that Ms. Burke's settlement offers were too
ambiguous to provide significant support for a decision to
deny a fee award. In particular, Ms. Burke's offers appear to
have been contingent on (1) Mr. Doe's waiver of any claim
for fees and (2) an unspecified enforcement mechanism that
might permit the suit to be unilaterally reinstated by Ms.
Burke.


In some contexts, this court has adopted specific tests to
govern a trial court's discretionary determination whether to
award fees. See, e.g., FOP, 52 A.3d at 828–32 (four-factor
test for fee awards under D.C. Freedom of Information Act);
Sanders v. International Soc'y for Performance Improvement,
740 A.2d 34, 35 n. 4 (D.C.1999) (adopting federal test
governing fee awards under federal Employee Retirement
*586  Income Security Act); Frazier v. Franklin Inv. Co.,


468 A.2d 1338, 1341 (D.C.1983) (twelve-factor test for
fee awards under Truth in Lending Act); Ritz v. Ritz, 197
A.2d 155, 156–57 (D.C.1964) (non-exhaustive list of factors
applicable to fee awards in domestic-relations cases). Neither
this court nor any other of which I am aware has yet developed
such a test applicable to fee requests submitted by successful
Anti–SLAPP Act movants. The parties have not briefed the
question whether this court should adopt such a test and,
if so, what that test should look like. I therefore would not
be inclined to attempt to address those questions in the first
instance. Rather, I would simply vacate the trial court's order
denying a fee award and remand for a “reasoned exercise
of the court['s] discretion.” FOP, 52 A.3d at 828 (internal
quotation marks omitted). I therefore respectfully concur in
part and dissent in part.


All Citations


133 A.3d 569, 44 Media L. Rep. 1513


Footnotes
1 “SLAPP” stands for a “strategic lawsuit against public participation.” Doe I, 91 A.3d at 1033.


2 The same standards apply to a “special motion to dismiss,” D.C.Code § 16–5502 (2012 Repl.), not at issue in this case.
Doe I, 91 A.3d at 1036. Our analysis thus focuses on the “special motion to quash,” though most of what we say applies
to the former motion as well.
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3 Specifically, in editing Ms. Burke's webpage, Zujua had spoken—or “advoca[ted]”—on an “issue of public interest,” namely
one “related to ... a public figure,” § 16–5501(3), because Ms. Burke is “a limited-purpose public figure” under standards
applied by this court and others in the defamation context. Doe I, 91 A.3d at 1040–43 (concluding that Ms. Burke had
assumed a visibly public position in connection with, among other things, her lawsuit against a company then known as
Blackwater for injuries to civilians resulting from shootings in 2007 in Iraq). Nor, we held, was Zujua's speech “directed
primarily toward protecting the speaker's commercial interests,” so as to disqualify it, under another provision of § 16–
5501(3), from the protection of the special motion. Id. at 1043 n. 16.


4 When the judge denied the fee request, Ms. Burke's suit against all of the defendants, including Zujua, was still pending.
Her subsequent voluntary dismissal of the entire action removes any basis for her present, half-hearted contention that
we lack jurisdiction to review the denial of the fee award. See, e.g., Anderson v. United States, 754 A.2d 920, 922–
23 (D.C.2000); see also Purcell v. Thomas, 28 A.3d 1138, 1141 (D.C.2011) (noting separate appealability of “judgment
disposing of the merits” and “decision regarding attorney fees”).


5 As one “equity” counting against a fee award, the judge cited website indications that Zujua's attorneys, employed by an
organization named the Center for Individual Rights (the Center), in general “pursue this type of litigation to further their
own [institutional] self-interest and need no encouragement [through a fee award] to do so.” In “protecting [Zujua's] right
to anonymous free speech,” which accorded with the Center's own stated “public policy positions,” Zujua's “counsel ha[d]
already achieved an award by succeeding in its own interest.” Further counting against an award, in the judge's view,
were representations the judge found undisputed that Zujua had rejected a settlement offer by plaintiff Burke “that would
not require [Zujua] to reveal his identity.” Both of these matters are discussed in part II. D., infra.
Having denied Zujua's request for attorney's fees entirely, the judge had no occasion to consider the reasonableness of
the fee amount requested. See part II. E., infra.


6 See note 2, supra.


7 “[T]his jurisdiction follows the American Rule under which ... every party to a case shoulders its own attorneys' fees, and
recovers from other litigants only in the presence of statutory authority, a contractual arrangement, or certain narrowly-
defined common law exceptions....” Oliver T. Carr Co. v. United Techs. Commc'ns Co., 604 A.2d 881, 883 (D.C.1992)
(internal quotation marks omitted).


8 The trial judge cited Rubel v. Daily News, LP, 2010 WL 3536793, 2010 N.Y. Misc. LEXIS 4273, at *19–20 (N.Y.Sup.Ct.
Aug. 26, 2010), which read § 70–a (1)(a) to mean that “attorneys' fees and costs ... may be recovered only upon a
showing that a frivolous claim has been made against defendants ....” New York is one of a handful of states whose Anti–
SLAPP statutes include no special motion to dismiss or quash, and accordingly condition the defendant's entitlement to
attorney's fees on a showing of frivolousness (no “substantial basis in fact or law”) in the underlying suit. See also, e.g.,
Del.Code Ann. tit. 10, § 8138(a)(1) (West 2015).


9 D.C. Council, Committee on Public Safety and the Judiciary, Report on Bill 18–893 at 26 (Nov. 18, 2010) (Committee
Report) (emphasis added).


10 H.R. 4364, the “Citizenship Participation Act of 2009,” H.R. 4364, 111 Cong. (2009). H.R. 4364 was not enacted into law.


11 The attorney's fee provision of H.R. 4364 stated, in relevant part, as follows:
SEC. 8. FEES AND COSTS.


(a) Attorney's Fees—The court shall award a moving party who prevails on a special motion to dismiss or quash the
costs of litigation, including a reasonable attorney's fee.
(b) Frivolous Motions and Removal—If the court finds that a special motion to dismiss, special motion to quash, or
the removal of a claim under this Act is frivolous or is solely intended to cause unnecessary delay, the court may
award ... reasonable attorney's fees and costs to the responding party.


The Committee Report also took note of the very large number of states that had enacted Anti–SLAPP laws “creat[ing]
a similar special motion to dismiss.” The District's Bill was “[f]ollowing the lead” of these “other jurisdictions” as well in
both “extend[ing] substantive rights” and pairing them with the allowance of costs and fees to “the successful party of
a special motion to dismiss or ... quash.” Committee Report at 3–4.


12 Indeed, what may be termed “unofficial legislative history,” see Public Invest. Ltd. v. Bandeirante Corp., 740 F.2d 1222,
1228 (D.C.Cir.1984), not disputed by attorney Burke, suggests how close the Council was to conforming the District's
fee provision exactly to federal Bill H.R. 4364. In email correspondence before the second reading of the proposed law,
the Committee Clerk of the Council's Committee on Public Safety and the Judiciary asked two attorneys who had had
“great input” in the Bill before mark-up whether it should be amended to say “shall award” costs, including attorney's fees.
Arthur Spitzer of the American Civil Liberties Union replied that other federal and District laws using “may” had been
construed to “make[ ] the fees all-but-mandatory in most cases,” but that a “possible danger of using ‘shall’ in the Anti–
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SLAPP law” was that courts would take this to mean fee awards under other District fee-shift provisions were to be “less
automatic,” so that, in his view, “perhaps keeping ‘may’ would be better.” The Committee Clerk replied that “it is good
to know there are valid reasons not to go that route.”


13 An unsuccessful motion to quash under § 16–5503, by contrast, does not implicate the strong protective concerns
underlying the special motion: the defendant's speech will not have been shown to “arise [ ] from an act in furtherance
of the right of advocacy on issues of public interest,” or the plaintiff will have shown a likelihood that the speech was
“malicious,” so as to largely trump First Amendment concerns. D.C.Code § 16–5502(b). That is why, contrary to Judge
McLeese's view, post at 583–84, it is not “counterintuitive” for the statute to deny a presumptive fee award to the defendant
forced to litigate to verdict or even summary judgment before prevailing.


14 Ms. Burke argues that her use of Zujua's refusal to settle as a “shield” against a fee request, rather than a “sword,” was
consistent with Fed.R.Evid. 408, cited in Lively. But the federal rule precludes the admission of evidence of “conduct or a
statement made during compromise negotiations about [a] claim” to “either ... prove or disprove the validity ... of [the] ...
claim ....” Fed.R.Evid. 408(a) (emphasis added). Burke undeniably was seeking to “disprove” Zujua's entitlement to fees.


15 Ms. Burke asserted, for example, that the requested fee amount was “unreasonable on its face” given that “[t]his lawsuit
did not result in extensive work, such as reviewing voluminous documents, taking and defending depositions, and going
to trial”; and that “[t]he Center devoted all three of its lawyers to this case and then billed for a significant number of
meetings amongst themselves.”


1 Mr. Doe interprets the committee report as stating that the fee-shifting provision of the Act mirrored fee-shifting provisions
in other federal statutes. I do not read the committee report that way. Rather, although the committee report at one point
refers imprecisely to the pending federal legislation as “federal law,” both references in the committee report in context
indicate that the Council was mirroring other Anti–SLAPP provisions, not fee-shifting provisions in previously enacted
federal statutes. Report at 1 (Act “follows the model set forth in a number of other jurisdictions, and mirrors language
found in federal law, by incorporating substantive rights that allow a defendant to more expeditiously, and more equitably,
dispense of a SLAPP”), 4 (Act “closely mirrored the federal legislation introduced” in 2009).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Following suicide of public university student
who was refused permission to graduate, student's father,
as administrator of student's estate, brought action against
university for Title IX violations, and against university
administrator for common law defamation and defamation
per se regarding administrator's allegedly false charge of
homophobic harassment. The United States District Court
for the Northern District of Texas, John H. McBryde,
Senior District Judge, denied university's motion to dismiss
for failure to state a claim, granted administrator's motion
to dismiss defamation claims under the Texas Citizens
Participation Act (TCPA), and awarded administrator
attorney fees pursuant to the TCPA. Father appealed dismissal
of defamation claims against administrator.


The Court of Appeals, Jones, Circuit Judge, held that as a
matter of first impression, the Texas Citizens Participation
Act (TCPA) does not apply in federal court.


Reversed and remanded.


*242  Appeal from the United States District Court for the
Northern District of Texas, John H. McBryde, U.S. District
Judge
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Before JONES, BARKSDALE, and WILLETT, Circuit
Judges.


Opinion


EDITH H. JONES, Circuit Judge:


The critical issue in this appeal is whether, or to what extent,
the Texas Citizens Participation Act (“TCPA”), Tex. Civ.
Prac. & Rem. Code §§ 27.001- .011, which is a type of


anti-SLAPP statute,1 applies in a diversity suit in federal
court. The district court held it applicable as a “substantive”
matter and accordingly granted appellee Nicholas Watson's
motion to dismiss and awarded attorney's fees pursuant to the
TCPA. Resolving an issue that has brewed for several years
in this circuit, we conclude that the TCPA does not apply to
diversity cases in federal court and therefore REVERSE and
REMAND for further proceedings.


BACKGROUND


Appellant Wayne Klocke's son, Thomas, was a student at the
University of Texas at Arlington who tragically committed
suicide in June 2016 after being refused permission to
graduate. Thomas was allegedly the victim of appellee
Watson's false charge of homophobic harassment, for which
the University administered its severe punishment after
allegedly violating Title IX procedures designed to achieve
due process.


As administrator of his son's estate, Klocke sued the
University for Title IX violations and Watson for common law
defamation *243  and defamation per se. Watson moved to
dismiss the defamation claims under the TCPA.


Klocke responded in a document titled “Plaintiff's Objection
to Defendant Watson's Motion to Dismiss; in the alternative,
Motion for Protective Order and Request for Procedural
Clarification from the Court and Brief in Support.” The
response asserted that the TCPA is inapplicable in federal
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court, but it did not substantively address Watson's arguments
based on the requirements of the TCPA. The objection noted
that the Fifth Circuit had not explicitly held whether the TCPA
applied in federal court and asked the district court to clarify
“whether and how it will entertain Defendant Watson's TCPA
motion to dismiss in this case ... and what procedures and
deadlines will apply.” Klocke also requested the district court
to clarify whether he must file a reply pursuant to the Northern
District of Texas's Local Rules or at the motion hearing


prescribed in the TCPA.2 Alternatively, Klocke moved for
discovery and further time to respond substantively to the
TCPA motion if the court held that the TCPA was applicable.


The district court overruled the objection to applying the
TCPA and concluded that Klocke waived any “substantive”
TCPA arguments by failing to make them within twenty-
one days pursuant to Local Rule 7.1(e). The district court
denied his other requests and accordingly granted Watson's
motion to dismiss. Later, the court awarded Watson $25,000
in attorney's fees, $3,000 in expenses, and a $1.00 sanction,
all pursuant to the TCPA. The district court entered a “Final


Judgment as to Certain Party.”3 Klocke timely appealed.4


STANDARD OF REVIEW


This court reviews de novo a decision applying state law
in federal court. See Hall v. GE Plastic Pac. PTE Ltd.,
327 F.3d 391, 395 (5th Cir. 2003). The court reviews “the
district court's administrative handling of a case, including its
enforcement of the local rules and its own scheduling orders,
for abuse of discretion.” Macklin v. City of New Orleans, 293
F.3d 237, 240 (5th Cir. 2002). Abuse of discretion is also
the test on appeal of a “court's decision to limit discovery....”
Crosby v. La. Health Serv. and Indem. Co., 647 F.3d 258, 261
(5th Cir. 2011).


DISCUSSION


On appeal, Klocke principally contends that the TCPA's
essentially “procedural” provisions conflict with federal
procedural rules and therefore do not apply in federal court.
He also argues that the district court erred by enforcing its
local rules and not allowing him to respond to Watson's
TCPA motion and by denying him an opportunity to move for
discovery under the TCPA.


*244  A. Applying the TCPA in federal court?
The TCPA is an anti-SLAPP (Strategic Litigation Against
Public Participation) statute designed to “encourage and
safeguard the constitutional rights of persons to petition,
speak freely, associate freely, and otherwise participate in
government to the maximum extent permitted by law.” Tex.
Civ. Prac. & Rem. Code § 27.002. Other states have passed
similar anti-SLAPP statutes because they “have expressed
concerns over the use (or abuse) of lawsuits that have the
purpose or effect of chilling the exercise of First Amendment
rights.” Henry v. Lake Charles American Press, L.L.C., 566
F.3d 164, 169 (5th Cir. 2009). In Henry, this court held
that Louisiana's “nominally procedural” anti-SLAPP statute
applies in federal court pursuant to the Erie doctrine. Id.
at 168–69; see la. code civ. proc. art. 971. This court has,
however, passed several times on deciding whether, or to what
extent, the TCPA applies in federal court. Cuba v. Pylant,
814 F.3d 701, 706 & n.6 (5th Cir. 2016); but see id. at 719
(Graves, J., dissenting) (arguing that the TCPA cannot apply
because the state statute conflicts with the Federal Rules);
Block v. Tanenhaus, 867 F.3d 585, 589 n.2 (5th Cir. 2017)
(collecting cases). In this appeal, we are required to confront
the question directly. And we generally agree with Judge
Graves's conclusion.


Codified in the Texas Civil Practice and Remedies Code, the
TCPA effectuates a speedy process for resolving litigation
that may impinge on a party's exercise of the rights to
free speech, petition, or association. See Tex. Civ. Prac.
& Rem. Code § 27.003(a). Under the statutory burden-
shifting framework, if a movant for TCPA relief shows “by
a preponderance of the evidence” that the action is based on
the movant's exercise of the listed rights, a court must dismiss
the case. Id. at § 27.005(b)(1)–(3). But if the non-movant
“establishes by clear and specific evidence a prima facie case
for each element of the claim in question,” the court may
not dismiss. Id. at § 27.005(c). The movant then may show
“by a preponderance of the evidence each essential element
of a valid defense” to the claim and be entitled to dismissal.
Id. at § 27.005(d). Pleadings and affidavits are permissible
for evaluating the dismissal motion and responses. Id. at §
27.006(a). Discovery is generally stayed while the motion
is pending, id. at § 27.003(c), subject to limited relevant
discovery for good cause shown. Id. at § 27.006(b). Specific
time limits are prescribed for the filing of the motion, holding
a hearing, and ruling on the motion. Id. at § 27.004(a)–(c).
Mandatory attorney's fees and costs are awarded to the
movant if the case is dismissed, id. at § 27.009(a)(1), and
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sanctions may be imposed to deter the party who brought the
legal action. Id. at § 27.009(a)(2).


The Erie line of authorities holds that substantive state law
must be applied in federal courts in diversity cases like this
one, but state procedural law yields to the applicable Federal
Rules. Hanna v. Plumer, 380 U.S. 460, 465, 85 S. Ct. 1136,
1141, 14 L.Ed.2d 8 (1965). Determining whether the state
law is procedural or substantive may prove elusive. See Cuba,
814 F.3d at 718– 19 (Graves, J., dissenting). Succinctly put,
however, “[a] federal court exercising diversity jurisdiction
should not apply a state law or rule if (1) a Federal Rule of
Civil Procedure ‘answer[s] the same question’ as the state law
or rule and (2) the Federal Rule does not violate the Rules
Enabling Act.” Abbas v. Foreign Policy Grp., LLC, 783 F.3d
1328, 1333 (D.C. Cir. 2015) (Kavanaugh, J.) (quoting *245
Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 559
U.S. 393, 398–99, 130 S. Ct. 1431, 1437, 176 L.Ed.2d 311
(2010) (majority op.)). Courts do not “wade into Erie's murky
waters unless the federal rule is inapplicable or invalid.”
Shady Grove, 559 U.S. at 398, 130 S. Ct. at 1437.


Relying on Abbas and like decisions, Klocke argues that
the TCPA's burden-shifting framework and heightened
evidentiary standards for pretrial dismissal collide with and
“answer the same question[s]” as Federal Rules of Civil
Procedure 12 and 56. See also Carbone v. Cable News
Network, Inc., 910 F.3d 1345, 1352 (11th Cir. 2018) (W.
Pryor, J.); Makaeff v. Trump Univ., LLC, 715 F.3d 254, 275
(9th Cir. 2013) (Kozinski, C.J., concurring). We find most
persuasive the reasoning of the D.C. Circuit that Rules 12 and
56, which govern dismissal and summary judgment motions,
respectively, answer the same question as the anti-SLAPP
statute: what are the circumstances under which a court
must dismiss a case before trial? Abbas, 783 F.3d at 1333–
34. According to the D.C. Circuit, the Federal Rules and
the anti-SLAPP statute conflict because, unlike the former
procedures, the D.C. anti-SLAPP provisions require the
plaintiff to show “a likelihood of success on the merits.” Id. at
1334. “The D.C. Anti-SLAPP Act, in other words, conflicts
with the Federal Rules by setting up an additional hurdle a
plaintiff must jump over to get to trial.” Id.; but see Godin
v. Schencks, 629 F.3d 79, 86–87 (1st Cir. 2010) (holding
Maine's anti-SLAPP law does not conflict with federal rules,
because “neither Fed. R. Civ. P. 12(b)(6) nor Fed. R. Civ. P.
56, on a straightforward reading of its language, was meant
to control the particular issues under [Maine's anti-SLAPP
statute] ....”); see also Adelson v. Harris, 774 F.3d 803, 809
(2d Cir. 2014) (approving use of Nevada anti-SLAPP law


in federal court in part because “immunity” and fee-shifting
statutes are substantive under Erie); United States ex rel.
Newsham v. Lockheed Missiles & Space Co., Inc., 190 F.3d
963, 973 (9th Cir. 1999).


The court in Abbas was heavily influenced by the Supreme
Court's decision in Shady Grove, where a New York statute
largely copied the requirements for class certification under
Rule 23 but added that a suit “to recover a penalty, or
minimum measure of recovery created or imposed by statute
may not be maintained as a class action.” Shady Grove, 559
U.S. at 396 n.1, 130 S. Ct. at 1436 n.1. Holding the state law
unenforceable in federal court, the Supreme Court decided
that Rule 23 “creates a categorical rule entitling a plaintiff
whose suit meets the specified criteria to pursue his claim
as a class action.” Id. at 398, 130 S. Ct. at 1437. After all,
“Rule 23 permits all class actions that meet its requirements,
and a State cannot limit that permission by structuring one
part of its statute to track Rule 23 and enacting another part
that imposes additional requirements.” Id. at 401, 130 S. Ct.
at 1439. In other words, both statutes answered the same
question, “whether a class action may proceed for a given
suit,” id., but the state rule imposed additional requirements
that Rule 23 did not.


In sum, Shady Grove and Abbas hold that a state rule
conflicts with a federal procedural rule when it imposes
additional procedural requirements not found in the federal
rules. The rules “answer the same question” when each
specifies requirements for a case to proceed at the same stage
of litigation.


Because the TCPA's burden-shifting framework imposes
additional requirements beyond those found in Rules 12 and
56 and answers the same question as those rules, the state
law cannot apply in federal court. Under Rule 12(b)(6), a
federal court may dismiss a case for failure to state a claim
upon which relief may be *246  granted if, accepting all
well-pleaded factual allegations as true, the complaint does
not state a plausible claim for relief. Ashcroft v. Iqbal, 556
U.S. 662, 678–79, 129 S. Ct. 1937, 1949–50, 173 L.Ed.2d
868 (2009). This is not an insuperable pleading barrier, and
it requires no evidentiary support: “a well-pleaded complaint
may proceed even if it strikes a savvy judge that actual proof
of those facts is improbable, and that a recovery is very
remote and unlikely.” Bell Atl. Corp. v. Twombly, 550 U.S.
544, 556, 127 S. Ct. 1955, 1965, 167 L.Ed.2d 929 (2007)
(quotation marks omitted). Rule 56 states that a court “shall
grant summary judgment if the movant shows that there is
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no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The party resisting summary judgment succeeds simply
by showing that a material fact issue exists and requires trial
by a factfinder. In ruling on a summary judgment motion,
“the judge's function is not himself to weigh the evidence and
determine the truth of the matter but to determine whether
there is a genuine issue for trial.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249, 106 S. Ct. 2505, 2511, 91 L.Ed.2d 202
(1986). Summary judgment motions are normally resolved
after the discovery process has concluded or sufficiently
progressed.


In contrast to the federal procedural requirements, the
TCPA imposes additional requirements that demand judicial
weighing of evidence. Thus, confronted with a motion to
dismiss under the TCPA, the court must determine “by a
preponderance of the evidence” whether the action relates
to a party's exercise of First Amendment rights. Tex. Civ.
Prac. & Rem. Code § 27.005(b)(1)-(3). The court must also
determine whether there is “clear and specific evidence”
that a plaintiff can meet each element of his claim. Id. at
§ 27.005(c). “Clear and specific evidence” must be, inter
alia, “unambiguous, sure, or free from doubt.” In re Lipsky,
460 S.W.3d 579, 590 (Tex. 2015). The standard, which
lies somewhere between the state's pleading baseline and
the standard necessary to prevail at trial, id. at 591, in
any event exceeds the plaintiff's Rule 56 burden to defeat
summary judgment. Finally, the court must determine “by a
preponderance of the evidence” if the defendant can establish
a valid defense to the plaintiff's claim. Tex. Civ. Prac. &
Rem. Code § 27.005(d). All these determinations are to be
made while discovery normally available in federal court is
circumscribed by the TCPA, except for “good cause.” Id. at §§
27.003(c), 27.006(b). Because the TCPA imposes evidentiary
weighing requirements not found in the Federal Rules, and
operates largely without pre-decisional discovery, it conflicts


with those rules.5


Watson advocates the reasoning of the First Circuit, which
held that the Maine anti-SLAPP statute's requirement that a
plaintiff show probable success “does not seek to displace
the Federal Rules or have Rules 12(b)(6) and 56 cease to
function.” Godin, 629 F.3d at 88. To be sure, nothing about
the TCPA suggests that a party could not file a Rule 12
or 56 motion in federal court alongside a TCPA motion
to dismiss. The TCPA states that it “does not abrogate or
lessen any other defense, remedy, immunity, or privilege
available under other constitutional, statutory, *247  case,


or common law or rule provisions.” Tex. Civ. Prac. &
Rem. Code § 27.011(a). Watson's reasoning boils down
to the idea that the federal rules impose only minimum
procedural requirements and state rules may build upon
them. “But the test of whether a conflict between the
Federal Rules and a state statute exists is not whether it is
logically possible for a court to comply with the requirements
of both, but whether the Federal Rules in question are
‘sufficiently broad to control the issue before the court.’ ”
Carbone, 910 F.3d at 1355. Further, the Federal Rules impose
comprehensive, not minimum, pleading requirements. Rules
8, 12, and 56 “provide a comprehensive framework governing
pretrial dismissal and judgment.” Id. at 1351. These rules
“contemplate that a claim will be assessed on the pleadings
alone or under the summary judgment standard; there is
no room for any other device for determining whether a
valid claim supported by sufficient evidence [will] avoid
pretrial dismissal.” Id. Watson's reasoning also contravenes
Shady Grove’s conclusion that states may not superimpose
additional requirements on the Federal Rules where the


provisions “answer the same question.”6


The practical conflict caused by application of the TCPA
in federal court is exemplified in this case, where appellee
Watson sought dismissal predicated solely on the TCPA
without alluding to Rule 12(b)(6). Klocke was understandably
thrown off balance by this selective choice of procedure, but
he was additionally waylaid when the court applied its own
Local Rule deadline for his response to the motion while
declining to explain how the TCPA, including its limits on
discovery, would apply in the case. This court also grappled
with overlap between the TCPA and the Federal Rules in
Cuba, which had to figure out the impact of the TCPA's denial
of a motion to dismiss by operation of law, Tex. Civ. Prac. &
Rem. Code § 27.008(a), on the timeliness of an appeal to this
court. And in Henry, to which we turn momentarily, whether
to grant an interlocutory appeal of the denial of a motion to
dismiss proved vexing.


Describing the rights afforded certain litigants under the
TCPA as “substantive” fails to address the uncertainty caused
by the state statute's ongoing conflict with federal rules. We do
not disregard the statute's expressed purpose to safeguard the
exercise of protected First Amendment rights by expediting
such cases to conclusion. But Judge Kozinski's summary
of the operation of a California anti-SLAPP statute pertains
equally to the TCPA: the statute
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creates no substantive rights; it merely provides a
procedural mechanism for vindicating existing rights. The
language of the statute is procedural. ... The statute deals
only with the conduct of the lawsuit; it creates no rights
independent of existing litigation; and its only purpose
is the swift termination of certain lawsuits the legislators
believed to be unduly burdensome.


Makaeff, 715 F.3d at 273 (Kozinski, C.J., concurring) (citation
omitted).


Because a conflict exists, we must also decide, although there
is really no doubt, whether Rules 12 and 56 are “a *248
valid exercise of Congress's rulemaking authority” under the
Rules Enabling Act. All Plaintiffs v. All Defendants, 645 F.3d
329, 333 (5th Cir. 2011); see Burlington N. R.R. Co. v. Woods,
480 U.S. 1, 5, 107 S. Ct. 967, 969–70, 94 L.Ed.2d 1 (1987).
These federal rules represent such a valid exercise. “So far,
the Supreme Court has rejected every challenge to the Federal
Rules that it has considered under the Rules Enabling Act.”
Abbas, 783 F.3d at 1336. As Sibbach explains, “any federal
rule that ‘really regulates procedure’ is valid under the Rules
Enabling Act.” Id. at 1337 (quoting Sibbach v. Wilson & Co.,
312 U.S. 1, 14, 61 S. Ct. 422, 426, 85 L.Ed. 479 (1941)). Rules
12 and 56


are valid under the Rules Enabling Act because they define
the procedures for determining whether a claim is alleged
in a sufficient manner in a complaint and whether there is a
genuine dispute of material fact sufficient to warrant a trial.
These Rules affect[ ] only the process of enforcing litigants’
rights and not the rights themselves, and thus really regulate
procedure.


Carbone, 910 F.3d at 1357 (quotation marks and internal
citation omitted) (alteration in original).


Watson's most important potential support derives from the
one case in which this court applied the burden-shifting
Louisiana anti-SLAPP statute, LA. CODE CIV. PROC. art.
971, and dismissed a case because the plaintiff had not met
its “high burden” of rebutting the motion by showing “a
probability of success” on its claim. Henry, 566 F.3d at 169,
182. In Henry, the court stated that “Louisiana law, including
the nominally-procedural Article 971, governs this diversity
case.” Id. at 168–69. But the court did not discuss the potential
conflict between the state law and federal rules, and Henry
preceded the decision in Shady Grove. A series of subsequent
decisions in this court has pointedly declined to hold Henry
controlling on the applicability of the TCPA, although none of


the Texas anti-SLAPP appeals ultimately turned, as does this
case, on actual application of the TCPA's shifting burdens.


Although this question is not free from doubt, we conclude
that Henry is not binding on this panel under our rule of
orderliness. United States v. Boche-Perez, 755 F.3d 327, 334
(5th Cir. 2014) (“[A] panel of the court cannot overturn
a prior panel decision absent an intervening change in
the law ....”) (quotation marks omitted). Henry interprets
a different statute, albeit a different version of an anti-
SLAPP statute. The two states’ laws differ in that Texas
imposes higher and more complex preliminary burdens on the


motion to dismiss process7 and imposes rigorous procedural


deadlines.8 The conflict between the Texas law and the
Federal Rules is manifest, while the comparable conflict
between the Federal Rules and Louisiana law is *249  less
obvious. See, e.g., Block, 815 F.3d at 221 (“[A] non-movant's
burden in opposing an Article 971 motion to strike is the same
as that of a non-movant opposing summary judgment under
Rule 56”). In addition, there is no indication in Henry that the
court considered the potential overlap or conflict between the
Louisiana anti-SLAPP provision and the Federal Rules, nor is
it obvious that that case would have been decided differently,
e.g., on summary judgment under the Federal Rules. And
of course, the Henry panel did not have the benefit of the
Supreme Court's compelling decision in Shady Grove. For
these reasons, we conclude that this panel is not bound by
a non-argued, undecided issue in another case interpreting
another state's dissimilar statute.


B. The district court's enforcement of the local rules
Klocke also asserts that the district court erred by enforcing
the Northern District of Texas's Local Rules and holding that
he missed the deadline to respond to Watson's TCPA motion.
Because we conclude that the TCPA does not apply in this
diversity case in federal court, Klocke's ostensible waiver is
irrelevant. Klocke expressly preserved his argument that the
Fifth Circuit had not explicitly held whether the TCPA applied
in federal court. He is now entitled to pursue his case under
the Federal Rules unhindered by the TCPA. He is likewise
free to pursue discovery apart from the district court's denial
of discovery under the TCPA.


CONCLUSION
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The district court's judgment of dismissal is REVERSED,
and the case is REMANDED for further proceedings
consistent with this opinion.


All Citations


936 F.3d 240, 369 Ed. Law Rep. 106


Footnotes
1 SLAPP is an acronym for Strategic Litigation Against Public Participation.


2 The TCPA mandates a motion hearing. Tex. Civ. Prac. & Rem. Code § 27.004(a)–(c).


3 The court denied the University's Rule 12(b)(6) motion to dismiss, and the case against that defendant remains pending
in the district court. We nevertheless have appellate jurisdiction over this appeal as to Watson's dismissal pursuant to
Federal Rule of Civil Procedure 54(b). The court's dismissal order “As to Certain Party” sufficiently explains that there
was “no just reason for delay” albeit without explicit reference to the Rule itself. See Stewart v. Miss. Transp. Comm'n,
586 F.3d 321, 327 (5th Cir. 2009).


4 The court also overruled Klocke's motion for reconsideration, which sought to offer evidence in support of the defamation
of his son by Watson. The court, however, reiterated the “substantive” applicability of the TCPA in federal court and
rejected Klocke's evidence, inter alia, as untimely.


5 This analysis does not even reach the time constraints imposed by the TCPA for motions and rulings on dismissals,
analogies to which are found nowhere in the Federal Rules. Although this court analyzed a timeliness requirement in
Cuba, we did so because no party had challenged whether such provisions of the TCPA run afoul of Erie and Shady
Grove.  Cuba, 814 F.3d at 706 n.6.


6 Klocke also alleges that the TCPA's attorney's fees and sanctions provisions conflict with Rules 12(b)(6) and 56. But we
need not discuss that issue in detail because those provisions are not applicable apart from the burden-shifting early
dismissal framework. See Tex. Civ. Prac. & Rem. Code § 27.009(a) (“If the court orders dismissal of a legal action under
this chapter, the court shall award to the moving party” attorney's fees and possible sanctions.) (emphasis added). Suffice
to say that because the TCPA does not apply in federal court, the district court erred by awarding fees and sanctions
pursuant to it.


7 Texas requires the movant for dismissal to show by a “preponderance of the evidence” that the lawsuit is based on the
movant's exercise of the right to free speech, petition, or association. Tex. Civ. Prac. & Rem. Code § 27.005(b)(1)-(3).
Louisiana requires a “prima facie showing.” Henry, 566 F.3d at 170. Texas requires the non-movant to set out a prima
facie case on each element of its claim by “clear and specific evidence,” and then authorizes rebuttal by a “preponderance
of the evidence” on each element of a valid defense to the claim. Tex. Civ. Prac. & Rem. Code § 27.005(c)-(d). Louisiana
requires the plaintiff to demonstrate “a probability of success on his claim.” la. code Civ. proc. art. 971(A)(1), (3).


8 The motion to dismiss must generally be filed within 60 days of service of process, the court must generally hold a hearing
no later than 60 days following service of the dismissal motion, and the court must generally rule on the motion within 30
days after the hearing. Tex. Civ. Prac. & Rem. Code §§ 27.003(b), 27.004(a)-(b), 27.005(a).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.004&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.004&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR54&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020162418&pubNum=0000506&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_506_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_327

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020162418&pubNum=0000506&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_506_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_327

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038349946&pubNum=0000506&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000708&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000708&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038349946&pubNum=0000506&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_506_706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_706

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.009&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.005&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018595320&pubNum=0000506&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_506_170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_170

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.005&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.005&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000013&cite=LACPART971&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.003&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.004&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.004&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS27.005&originatingDoc=I41f12fc0c5c711e9a1eadf28d23ada74&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4



		Previous Document






Intercon Solutions, Inc. v. Basel Action Network, 791 F.3d 729 (2015)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


791 F.3d 729
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Seventh Circuit.


INTERCON SOLUTIONS,
INC., Plaintiff–Appellee,


v.
BASEL ACTION NETWORK and James


Puckett, Defendants–Appellants.


No. 13–3148.
|


Argued April 18, 2014.
|


Decided June 29, 2015.


Synopsis
Background: Electronic recycling service provider brought
action alleging that e-recycling certification body defamed it
and placed it in false light by falsely and publicly accusing
it of shipping hazardous waste to firms in China that used
improper methods of disposal. Certification body asserted
defense based on Washington's anti-SLAPP (strategic lawsuit
against public participation) statute. The United States
District Court for the Northern District of Illinois, Virginia M.
Kendall, J., 969 F.Supp.2d 1026, denied certification body's
motion to dismiss, and it filed interlocutory appeal.


The Court of Appeals, Easterbrook, Circuit Judge, held that
Washington's anti-SLAPP statute could not be applied in
federal court.


Affirmed.


West Codenotes


Recognized as Unconstitutional
West's RCWA 4.24.525


Attorneys and Law Firms


*729  Paul E. Starkman, Attorney, Stanley C. Sneeringer,
Attorney, Pedersen & Houpt, Chicago, IL, for Plaintiff–
Appellee.


Christopher B. Essig, Attorney, Winston & Strawn LLP,
Chicago, IL, John Wentworth Phillips, Attorney, Phillips Law
Group, PLLC, Seattle, WA, for Defendants–Appellants.


Before BAUER, EASTERBROOK, and HAMILTON,
Circuit Judges.


Opinion


EASTERBROOK, Circuit Judge.


Intercon Solutions, which provides recycling services for
electronic devices, engaged Basel Action Network (BAN)
to evaluate its business. Intercon asked BAN to certify it
as an environmentally friendly operation. BAN concluded,
however, that Intercon ships hazardous waste to China, to
firms that use methods of disposal that violate the policy of
Illinois, where Intercon is based, and are inconsistent with
Intercon's public representations about its practices. BAN
communicated this conclusion to two agencies (one state and
one federal) and to the public. Intercon *730  responded
with this defamation action under the diversity jurisdiction.
The complaint, based on Illinois law, alleges that BAN's
statements are false, and that BAN knows them to be false.


BAN is a Washington corporation with its principal place of
business in Seattle. The parties agree that BAN's statements
were made in Washington but were circulated widely in
Illinois (in addition to being sent directly to two agencies)
and that Illinois law therefore governs the defamation claim.
But in answer to the complaint BAN asserted a defense based
on Washington's anti-SLAPP statute, RCW §§ 4.24.510,
4.24.525. Section 4.24.510 is the nation's first anti-SLAPP
law, enacted in 1989; § 4.24.525 was added in 2010. BAN
contended, and the district court held, that Illinois (whose law
governs choice-of-law issues) would give BAN the benefit
of this defense under Washington law because BAN is based
in Washington and made its statements there. 969 F.Supp.2d
1026,1034–36 (N.D.Ill.2013).


SLAPP stands for “strategic lawsuit against public
participation.” Many states have concluded that some actions
for defamation (and a few other torts) are filed, not to prevail,
but to impose on the speaker the costs of defense, which can
be substantial. See Thomas R. Burke, Anti–SLAPP Litigation
ch. 8 (2014) (collecting state legislation). An anti-SLAPP
statute is a specialized version of the tort of abuse of process,
designed to reduce defense costs by creating an absolute or
qualified immunity, and (in several states) by requiring early
disposition of a motion to dismiss. A defendant that prevails
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on such a motion usually is entitled to recover its costs of
litigation and may be entitled to damages as well.


The Washington anti-SLAPP statute provides both an
immunity and a requirement of early disposition on a paper
record. Section 4.24.510 gives the defendant immunity from
liability for statements communicated to a governmental
body. The district court observed that this does not cover
statements that BAN made directly to the public or to
Intercon's business rivals. 969 F.Supp.2d at 1036–39. Section
4.24.525, by contrast, applies to “[a]ny oral statement made,
or written statement or other document submitted, in a place
open to the public or a public forum in connection with an
issue of public concern”. RCW § 4.24.525(2)(d). Eco-friendly
recycling is an issue of public concern, so § 4.24.525 applies
to all of BAN's public statements.


Section 4.24.525(4)(b) permits a defendant to file a “special
motion to strike” the complaint, accompanied by affidavits
and other documents showing that the claim “is based on
an action involving public participation and petition.” Any
statement within the scope of § 4.24.525(2) meets this
standard. If the defense shows this, then the judge must
dismiss the suit unless the plaintiff can “establish by clear and
convincing evidence a probability of prevailing on the claim.”
Section 4.24.525(5) requires expedited action: the court must
hold a hearing within 30 days and issue a decision within
7 days of the hearing. Pending the hearing and decision, all
discovery is stayed (§ 4.24.525(5)(c)). If the court grants the
motion, the defendant recovers attorneys' fees, costs, and a
penalty as high as $10,000 (§ 4.24.525(6)).


The district court declined to rule on BAN's motion, holding
that a special motion to strike is incompatible with the Federal
Rules of Civil Procedure. 969 F.Supp.2d at 1041–55. The
court relied particularly on Rule 12(d), which says that, if a
motion responding to a complaint includes any evidence, “the
motion must be treated as one for summary judgment under
Rule 56.” BAN's motion included several *731  hundred
pages of affidavits and other documents.


 Federal rules prevail in federal court. See, e.g., Shady Grove
Orthopedic Associates, P.A. v. Allstate Insurance Co., 559
U.S. 393, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010); Walker v.
Armco Steel Corp., 446 U.S. 740, 100 S.Ct. 1978, 64 L.Ed.2d
659 (1980); Hanna v. Plumer, 380 U.S. 460, 85 S.Ct. 1136,
14 L.Ed.2d 8 (1965). Congress can alter federal pleading
standards and occasionally does so, see Tellabs, Inc., v. Makor
Issues & Rights, Ltd., 551 U.S. 308, 127 S.Ct. 2499, 168


L.Ed.2d 179 (2007) (Private Securities Litigation Reform Act
of 1995), but states lack a comparable power. It follows, the
district court held, that § 4.24.525 cannot be applied in federal
suits, even though some aspects of the statute, such as the
clear-and-convincing-evidence standard, and provisions for
fee-shifting and penalties, are substantive in nature.


BAN immediately appealed from the district court's order
denying its motion to dismiss the complaint. It relied in part on
§ 4.24.525(5)(d), which says that “[e]very party has a right of
expedited appeal from a trial court order” resolving a special
motion to strike, and in part on the collateral-order doctrine
of Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541,
69 S.Ct. 1221, 93 L.Ed. 1528 (1949). At the oral argument
of this appeal, members of the panel expressed skepticism
about appellate jurisdiction, noting that state statutes cannot
expand (or contract) federal jurisdiction and that the Supreme
Court has been unwilling in recent years to expand the scope
of the collateral-order doctrine. See, e.g., Mohawk Industries,
Inc., v. Carpenter, 558 U.S. 100, 130 S.Ct. 599, 175 L.Ed.2d
458 (2009). BAN's motion, far from being “collateral” to the
merits, is an effort to win outright. A defense differs from
a collateral matter. See, e.g., United States v. MacDonald,
435 U.S. 850, 98 S.Ct. 1547, 56 L.Ed.2d 18 (1978). Instead
of dismissing the appeal immediately, however, the court
deferred action to give the parties time to ask for certification
under 28 U.S.C. § 1292(b). Recognizing that it had taken sides
on an important and debatable issue that is open in the Seventh
Circuit, the district court certified its order for interlocutory
review, and we decided to accept the appeal on that statute's
authority.


Matters remained on the back burner, however, because
the Supreme Court of Washington had agreed to hear a
case presenting the question whether § 4.24.525 could be
decomposed into procedural and substantive components. If
that were possible, we thought, it might become unnecessary
to address the question whether § 4.24.525 conflicts with Rule
12(d) and other features of the Civil Rules, a subject that has
produced disagreement among appellate judges (for statutes
like Washington's, if not for § 4.24.525 itself). Compare
Phoenix Trading, Inc., v. Loops LLC, 732 F.3d 936, 941–
42 (9th Cir.2013); Liberty Synergistics Inc., v. Microflo Ltd.,
718 F.3d 138, 152–54 (2d Cir.2013); Godin v. Schencks, 629
F.3d 79, 88–92 (1st Cir.2010); and Henry v. Lake Charles
American Press LLC, 566 F.3d 164, 181–82 (5th Cir.2009)
(all either holding that state anti-SLAPP laws may be applied
at the summary judgment stage or using state procedural
rules directly in a federal case), with Abbas v. Foreign
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Policy Group, LLC, 783 F.3d 1328, 1334–35 (D.C.Cir.2015);
Makaeff v. Trump University, LLC, 736 F.3d 1180, 1188–
92 (9th Cir.2013) (Watford, J., joined by Kozinski, Paez &
Bea, JJ., dissenting from the denial of rehearing en banc)
(concluding that state laws must be applied as written, which
usually means that statutes such as § 4.24.525 cannot be used
in federal court).


Washington's highest court now has acted, and our case is
ready for resolution. Davis v. Cox, 2015 Wash. LEXIS 568
(S.Ct.Wash. May 28, 2015), holds that *732  § 4.24.525
violates the state's constitution because § 4.24.525(4)(b)
requires a judge to resolve factual disputes that properly
belong to a jury.


The court proceeded in three steps. First, it asked whether
§ 4.24.525(4)(b) can be understood as a form of summary-
judgment practice. (Several federal courts of appeals have
treated state anti-SLAPP statutes that way, and BAN has
asked us to do so too.) The court held that a special motion
to strike is not a variant of summary judgment, because it
requires judges to resolve material factual disputes on a paper
record, which the summary judgment standard prohibits.
2015 Wash. LEXIS 568 at ¶¶ 15–28. (Washington's rule
on when summary judgment may be granted is identical
to federal practice.) Davis held that Phoenix Trading had
misunderstood § 4.24.525(4)(b) in holding that it can be
treated as a form of summary judgment.


Second, Davis held that a requirement that judges resolve
factual disputes on a paper record violates the right to trial
by jury. 2015 Wash. LEXIS 568 at ¶¶ 29–36. (Indeed, §
4.24.525(4)(b) would be problematic even if there were no
jury right, for, when an issue is committed to a judge, a trial
or hearing often will be necessary to receive testimony and
evaluate credibility after opportunity for cross-examination.)


Finally, Davis held that the rest of § 4.24.525 is not severable.
2015 Wash. LEXIS 568 at ¶¶ 37–39. In other words, the
substantive and procedural parts of § 4.24.525 cannot be
decomposed. As a matter of Washington law, the full statute
is unenforceable.


 Federal courts apply the whole of state law, including judicial
decisions such as Davis, in diversity litigation. Erie R.R. v,
Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938).
Although federal procedure applies, see Shady Grove, while
state law governs substantive matters such as the elements of
a defense and the burden of persuasion, Davis authoritatively
holds that procedure and substance in § 4.24.525 cannot be
disentangled. If this suit were proceeding in state court, none
of § 4.24.525 would apply—not its burden-shifting approach,
not its clear-and-convincing-evidence standard, not its fee-
shifting requirement, not its penalty, and not its “special
motion to strike”.


There is no remaining state substance that could be applied
through the closest federal procedural devices—the Rule
12(c) motion for judgment on the pleadings and the Rule 56
motion for summary judgment. Indeed, we understand Davis
's non-severability decision to mean that, even at a trial, the
burden of persuasion remains where it usually lies (with the
plaintiff for the elements of the claim, and with the defendant
for the ingredients of an affirmative defense) and the standard
of decision remains the preponderance of the evidence.


Illinois has its own anti-SLAPP statute, 735 ILCS 110/1
to 110/35, which creates a qualified immunity that can be
resolved in federal court on a motion for summary judgment
or at trial. (735 ILCS 110/20 contains a few procedural rules,
but they differ from § 4.24.525, and BAN has not invoked
them; indeed, it does not mention the Illinois statute at all.) We
therefore arrive at the same outcome as the district court, but
on the holding of Davis rather than the district court's reasons.
This circuit's resolution of questions about how the procedural
aspects of other states' anti-SLAPP statutes work in federal
court will have to await some other case.


The application for leave to appeal under § 1292(b) is granted,
and the decision is


AFFIRMED.


All Citations


791 F.3d 729


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Plaintiff filed defamation action against
television network. The United States District Court for
the Northern District of Georgia, No. 1:16-cv-01720-ODE,
Orinda D. Evans, J., 2017 WL 5244176, denied network's
motion to strike complaint pursuant to Georgia's anti-SLAPP
(strategic lawsuits against public participation) statute or to
dismiss, and network filed interlocutory appeal.


Holdings: The Court of Appeals, William Pryor, Circuit
Judge, held that:


anti-SLAPP statute's motion-to-strike provision did not apply
in federal court;


Federal Rules of Civil Procedure governing question of
whether complaint stated claim for relief supported by
sufficient evidence to avoid pretrial dismissal were valid
under Rules Enabling Act; and


Court of Appeals lacked jurisdiction to review district court's
denial of defendant's motion to dismiss.


Affirmed in part and dismissed in part.
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Appeal from the United States District Court for the Northern
District of Georgia, D.C. Docket No. 1:16-cv-01720-ODE


Before TJOFLAT and WILLIAM PRYOR, Circuit Judges,


and MURPHY,* District Judge.


Opinion


WILLIAM PRYOR, Circuit Judge:


This interlocutory appeal requires us to decide whether
the motion-to-strike procedure of the Georgia anti-SLAPP
(Strategic Lawsuits Against Public Participation) statute,
O.C.G.A. § 9-11-11.1, applies in federal court. Davide
Carbone filed a complaint against Cable News Network for
publishing a series of allegedly defamatory news reports
about him and the medical center he administered. CNN
moved to strike the complaint under the Georgia anti-SLAPP
statute or, in the alternative, to dismiss the complaint for
failure to state a claim for relief under Federal Rule of Civil
Procedure 12(b)(6). The district court denied that motion. It
ruled that the special-dismissal provision of the anti-SLAPP
statute does not apply in federal court because it conflicts with
Rule 12(b)(6) and that Carbone's complaint states a claim for
relief. CNN challenges both rulings. We agree with the district
court that the special-dismissal provision of the Georgia anti-
SLAPP statute does not apply in federal court, but we lack
pendent appellate jurisdiction to review whether Carbone's
complaint states a claim for relief. We affirm in part and
dismiss in part.


I. BACKGROUND


Carbone alleges that while he served as chief executive
officer of St. Mary's Medical Center in West Palm Beach,
Florida, CNN published “a series of false and defamatory
news reports, articles, and social media posts” asserting that
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the mortality rate for pediatric open-heart surgery at St.
Mary's was 12.5 percent—more than three *1348  times the
national average of 3.3 percent. Carbone alleges that CNN
intentionally misrepresented the national average mortality
rate for open-heart pediatric surgeries by using a figure
based on the total number of pediatric heart surgeries. As
he puts it in his complaint, “[i]nstead of reporting the St.
Mary's program's mortality rate based on all pediatric heart
surgeries it performed (both open and closed heart surgeries)
and comparing that number to the national average of the
same computation,” CNN reported “the St. Mary's program's
mortality rate for the most inherently risky surgeries (open
heart) and then compared it to the national rate for all surgeries
(including the less risky closed heart surgeries).” The total
“risk-adjusted mortality rate for St. Mary's Pediatric Cardiac
program was 5.3%, and that figure had a 95% confidence
interval that encompassed” the “national average 3.4%
mortality rate,” which meant that there was “no statistically
significant difference between the St. Mary's program's
mortality rate and the national average.” Carbone alleges
that, as a result of this reporting, St. Mary's discontinued its
pediatric cardiology program and he was forced to resign as
chief executive officer.


CNN moved to strike Carbone's complaint under the
Georgia anti-SLAPP statute, O.C.G.A. § 9-11-11.1, or, in
the alternative, to dismiss it under Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim. The anti-
SLAPP statute applies to claims brought against “a person
or entity arising from any act ... which could reasonably be
construed as an act in furtherance of the person's or entity's
right of petition or free speech under the Constitution of the
United States or the Constitution of the State of Georgia
in connection with an issue of public interest or concern.”
O.C.G.A. § 9-11-11.1(b)(1). If this condition is satisfied,
the statute provides a special procedural mechanism for the
defendant to move to strike the claim. That provision requires
the claim to be struck “unless the court determines that the
nonmoving party has established that there is a probability
that the nonmoving party will prevail on the claim.” Id.


Discovery is halted during the pendency of a motion to strike,
id. § 9-11-11.1(d), with two exceptions. First, “if there exists
a claim that the nonmoving party is a public figure plaintiff,
then the nonmoving party shall be entitled to discovery on
the sole issue of actual malice whenever actual malice is
relevant to the court's determination.” Id. § 9-11-11.1(b)(2).
Second, “[t]he court, on noticed motion and for good cause
shown, may order that specified discovery or other hearings or


motions be conducted.” Id. § 9-11-11.1(d). And “a prevailing
moving party on a motion to strike shall be granted the
recovery of attorney's fees and expenses of litigation related to
the action in an amount to be determined by the court based on
the facts and circumstances of the case.” Id. § 9-11-11.1(b.1).


The district court denied CNN's motion. It ruled that the
special dismissal procedure created by Georgia's anti-SLAPP
statute does not apply in federal court and that Carbone's
complaint states a claim for relief under Rule 12(b)(6).
The district court determined that Rule 12(b)(6) “directly
conflicts with Georgia's anti-SLAPP statute” because the
latter creates “a Rule 12(b)(6) ‘plus’ standard for cases with a
First Amendment nexus.” The district court reasoned that this
conflict arises because “Rule 12(b)(6) requires ‘plausibility’
on the face of the complaint” but “Section 9-11-11.1(b)
(1) requires a probability of prevailing.” The district court
ruled that Carbone's complaint contained plausible factual
allegations that, if true, would prove liability for defamation.


*1349  II. STANDARD OF REVIEW


We review de novo federal-versus-state choice-of-law
questions, Adventure Outdoors, Inc. v. Bloomberg, 552 F.3d
1290, 1294 (11th Cir. 2008), and questions concerning our
jurisdiction, Weatherly v. Ala. State Univ., 728 F.3d 1263,
1269 (11th Cir. 2013).


III. DISCUSSION


We divide our discussion in two parts. First, we consider
whether the motion-to-strike procedure created by the
Georgia anti-SLAPP statute applies in a federal court sitting
in diversity jurisdiction. Second, we address whether we have
pendent appellate jurisdiction to review the denial of the
motion to dismiss under Rule 12(b)(6).


A. The Motion-to-Strike Provision of Georgia's Anti-SLAPP
Statute Conflicts with Rules 8, 12, and 56.


CNN argues that we have already held that motion-to-strike
provisions of state anti-SLAPP statutes apply in federal court
in two decisions, Royalty Network, Inc. v. Harris, 756 F.3d
1351 (11th Cir. 2014), and Tobinick v. Novella, 848 F.3d 935
(11th Cir. 2017), but CNN is mistaken. In Harris, we held
that a separate provision of an earlier version of Georgia's
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anti-SLAPP statute, which required a complaint asserting
a claim covered by the statute to be “accompanied by a
verification making specific representations,” conflicted with
Federal Rule 11(a) and did not apply in federal court. 756
F.3d at 1359. We addressed the motion-to-strike procedure
only to clarify that our holding did not conflict with the
decisions of our sister circuits holding that such procedures
apply in federal court. Id. at 1361–62. And in Novella, we
affirmed the dismissal of certain state-law claims based on
California's anti-SLAPP statute. But we did so because the
plaintiff-appellants in that appeal “waived their challenge
to the district court's application of California's anti-SLAPP
statute based on the Erie doctrine,” not because we concluded
that the statute applies in federal court. Novella, 848 F.3d
at 944. To be sure, we stated that “[t]he district court acted
reasonably in applying California's anti-SLAPP statute,” id.,
but that observation was not part of our holding. See Bryan A.
Garner et al., The Law of Judicial Precedent § 4, at 44 (2016)
(“[D]igressions speculating on how similar hypothetical cases
might be resolved” are dicta and do not “bind future courts.”).


The framework for resolving this question is familiar. A
federal court exercising diversity jurisdiction will not apply
a state statute if a Federal Rule of Civil Procedure “answers
the question in dispute.” Shady Grove Orthopedic Assocs.,
P.A. v. Allstate Ins. Co., 559 U.S. 393, 398, 130 S.Ct. 1431,
176 L.Ed.2d 311 (2010) (majority opinion). If a Federal
Rule is “sufficiently broad to control the issue before the
Court,” Walker v. Armco Steel Corp., 446 U.S. 740, 749–
50, 100 S.Ct. 1978, 64 L.Ed.2d 659 (1980), “it governs ...
unless it exceeds statutory authorization” under the Rules
Enabling Act or “Congress's rulemaking power” under the
Constitution, Shady Grove, 559 U.S. at 398, 130 S.Ct. 1431.
If no Federal Rule answers the question in dispute, we
undertake an “unguided Erie” inquiry to decide whether to
apply the state statute or federal common law. Hanna v.
Plumer, 380 U.S. 460, 471, 85 S.Ct. 1136, 14 L.Ed.2d 8
(1965). That choice-of-law inquiry requires us to “apply Erie
and its progeny to determine ‘whether failure to apply the
state law would lead to different outcomes in state and federal
court and result in inequitable administration of the laws or
forum shopping.’ *1350  ” Harris, 756 F.3d at 1358 (citation
omitted).


Under that framework, we cannot apply the dismissal
provision of the Georgia anti-SLAPP statute. The question
in dispute is whether Carbone's complaint states a claim
for relief supported by sufficient evidence to avoid pretrial


dismissal. Taken together, Rules 8, 12, and 56 provide an
answer.


Rules 8 and 12 define the criteria for assessing the sufficiency
of a pleading before discovery. Rule 8(a)(2) provides that a
complaint “that states a claim for relief must contain ... a short
and plain statement of the claim showing that the pleader
is entitled to relief.” If a complaint's statement of a claim
does not satisfy this requirement, it is subject to dismissal
under Rule 12(b)(6) for “failure to state a claim upon which
relief can be granted.” A claim satisfies the requirement of
Rule 8(a)—and avoids dismissal under Rule 12(b)(6)—if the
complaint alleges facts sufficient to establish that the claim
is “plausible on its face.” Bell Atl. Corp v. Twombly, 550
U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). And
under Rule 12(c), a party may move for judgment on the
pleadings “[a]fter the pleadings are closed—but early enough
not to delay trial.” A motion for judgment on the pleadings is
governed by the same standard as a motion to dismiss under
Rule 12(b)(6). See Hawthorne v. Mac Adjustment, Inc., 140
F.3d 1367, 1370 (11th Cir. 1998).


Rule 56 governs whether a party's claim is supported by
sufficient evidence to avoid pretrial dismissal. Under this
Rule, a party is ordinarily entitled to test the proof for a
claim only after the conclusion of discovery. See Fed. R. Civ.
P. 56(d)(2); Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
250 n.5, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986) (explaining
that Rule 56’s requirement that a nonmoving party set forth
facts proving a dispute of material fact “is qualified” by Rule
56’s “provision that summary judgment be refused where
the nonmoving party has not had the opportunity to discover
information that is essential to his opposition”). A complaint
that satisfies Rules 8 and 12 will warrant a trial unless, after
discovery, the party moving for summary judgment “shows
that there is no genuine dispute as to any material fact” and is
“entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).


The motion-to-strike provision of the Georgia anti-SLAPP
statute “answer[s] the same question” as Rules 8, 12, and
56, but it does so in a way that conflicts with those Rules.
Shady Grove, 559 U.S. at 401, 130 S.Ct. 1431. For the class
of claims that it governs, the anti-SLAPP statute defines the
conditions under which a court must dismiss a claim before
trial for insufficient pleading or proof.


The standard for pleading imposed by the anti-SLAPP statute
differs from Rules 8 and 12 by requiring the plaintiff
to establish “a probability” that he “will prevail on the
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claim” asserted in the complaint. O.C.G.A. § 9-11-11.1(b)
(1) (emphasis added). In contrast, the plausibility standard
under Rules 8(a) and 12(b)(6) plainly “does not impose
a probability requirement at the pleading stage.” Twombly,
550 U.S. at 556, 127 S.Ct. 1955. Indeed, “a well-pleaded
complaint may proceed even if it strikes a savvy judge that
actual proof of those facts is improbable.” Id.; see also
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009) (“The plausibility standard is not akin to
a probability requirement....” (citation and internal quotation
marks omitted)).


The motion-to-strike procedure also conflicts with Rule 56.
The Georgia statute “contemplates a substantive, evidentiary
determination of the plaintiff's probability *1351  of
prevailing on his claims.” Rosser v. Clyatt, ––– Ga.App. ––––,
––––, 821 S.E.2d 140, 2018 WL 5729226, *3 (2018). But to
avoid summary judgment under Rule 56, a nonmovant need
only “designate specific facts showing that there is a genuine
issue for trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324,
106 S.Ct. 2548, 91 L.Ed.2d 265 (1986) (internal quotation
marks omitted). In determining whether the nonmoving party
has satisfied this burden, “the judge's function is not himself
to weigh the evidence and determine the truth of the matter
but to determine whether there is a genuine issue for trial.”
Anderson, 477 U.S. at 249, 106 S.Ct. 2505.


The Georgia statute requires the plaintiff to establish that
he will likely prevail if the case proceeds to trial. That
evidentiary burden is far more demanding than one requiring
him only to identify material factual disputes that a jury could
reasonably resolve in his favor, and it requires the court to
consider whether the factual underpinnings of the plaintiff's
claim are likely true. And although Rule 56 does not generally
permit a defendant to test a plaintiff's claim for evidentiary
sufficiency before discovery, the Georgia anti-SLAPP statute
provides that “[a]ll discovery ... shall be stayed upon the
filing” of a “motion to strike ... until a final decision on the
motion,” unless the plaintiff satisfies the good cause standard.
O.C.G.A. § 9-11-11.1(d). The Georgia statute deprives the
plaintiff of the “period for discovery[, unless the plaintiff
shows good cause,] before defendant can test plaintiff's case
for [evidentiary] sufficiency” conferred by the Federal Rules.
Makaeff v. Trump Univ. (Makaeff I), 715 F.3d 254, 274 (9th
Cir. 2013) (Kozinski, C.J., concurring).


The Georgia anti-SLAPP statute also compromises the joint
operation of Rules 8, 12, and 56. Taken together, these
Rules provide a comprehensive framework governing pretrial


dismissal and judgment. Under Rule 12(d), a motion to
dismiss for failure to state a claim under Rule 12(b)(6) or
a motion for judgment on the pleadings “must be treated
as one for summary judgment under Rule 56” if “matters
outside the pleadings are presented to and not excluded by the
court....” In other words, the Rules contemplate that a claim
will be assessed on the pleadings alone or under the summary
judgment standard; there is no room for any other device for
determining whether a valid claim supported by sufficient
evidence to avoid pretrial dismissal.


In short, Rules 8, 12, and 56 express “with unmistakable
clarity” that proof of probability of success on the merits “is
not required in federal courts” to avoid pretrial dismissal,
and that the evidentiary sufficiency of a claim should not be
tested before discovery. Hanna, 380 U.S. at 470, 85 S.Ct.
1136. But the relevant provisions of the Georgia anti-SLAPP
statute explicitly require proof of a probability of success on
the merits without the benefit of discovery. The result is a
“direct collision” between the Federal Rules and the motion-
to-strike provision of the Georgia statute. Id. at 472, 85 S.Ct.
1136.


CNN and its amici contend that Rules 12 and 56 establish
only minimum requirements that claimants must satisfy at
the pleading and pretrial stages that the Georgia anti-SLAPP
statute may supplement without contradiction. They assert
that neither Rule creates an affirmative entitlement to proceed
to discovery or trial because they do not contain the kind of
“rights-conferring language” that was critical to the Supreme
Court's reasoning in Shady Grove. And they argue that the
Supreme Court's decision in Cohen v. Beneficial Indus. Loan
Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949),
prohibits us from holding that there is a conflict *1352
between the Federal Rules and a state statute when the Federal
Rules create a necessary-but-insufficient set of requirements.
As they see it, the Federal Rules at issue merely “provide
various theories upon which a suit may be disposed of before
trial,” but they “do not provide that a plaintiff is entitled to
maintain his suit if their requirements are met.” Makaeff v.
Trump Univ. (Makaeff II), 736 F.3d 1180, 1182 (9th Cir. 2013)
(Wardlaw, J., concurring in the denial of rehearing en banc).


Even if the relevant Federal Rules did not create an
affirmative entitlement to proceed to discovery or trial, it
would not follow that there is no conflict between the Federal
Rules and the anti-SLAPP statute. The existence of a conflict
does not invariably depend on whether the state law abrogates
a procedural right conferred by the Federal Rules, but instead
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turns on whether the Federal Rules and the state statute
“answer the same question.” Shady Grove, 559 U.S. at 401,
130 S.Ct. 1431. Rules 8, 12, and 56 govern whether Carbone's
claim states a valid claim supported by sufficient evidence
to avoid pretrial dismissal. Those Rules are “ ‘sufficiently
broad’ ... to ‘control the issue’ before the court, thereby
leaving no room for the operation” of the motion-to-strike
procedure. Burlington N. R.R. Co. v. Woods, 480 U.S. 1, 4–5,
107 S.Ct. 967, 94 L.Ed.2d 1 (1987) (citations omitted).


CNN responds that the anti-SLAPP statute does not attempt to
answer the question whether the plaintiff has alleged a claim
that is plausible on its face, but instead answers whether the
plaintiff's claim satisfies a probability requirement. But this
argument conflates the question a rule or statute is designed
to answer with the standard it requires the court to apply
in answering that question. Rules 8, 12, and 56 answer the
question of sufficiency by requiring the plaintiff to allege a
claim that is plausible on its face and to present evidence
sufficient to create a triable issue of fact. The Georgia anti-
SLAPP statute answers the same question by requiring the
plaintiff to allege and prove a probability of success on
the merits. CNN's response relies on an artificially narrow
construction of the Federal Rules as controlling only on
whether their standards have been satisfied. But the Supreme
Court has explicitly rejected the notion that “the Federal Rules
of Civil Procedure are to be narrowly construed in order to
avoid a ‘direct collision’ with state law.” Walker, 446 U.S. at
750 n.9, 100 S.Ct. 1978.


Rules 8, 12, and 56 create an affirmative entitlement to avoid
pretrial dismissal that would be nullified by the Georgia
anti-SLAPP statute if it were applied in a federal court.
Rule 8 provides that a complaint “that states a claim for
relief must contain” three components: (1) “a short and plain
statement of the grounds for the court's jurisdiction, unless
the court already has jurisdiction and the claim needs no
new jurisdictional support”; (2) “a short and plain statement
of the claim showing that the pleader is entitled to relief”;
and (3) “a demand for the relief sought.” By negative
implication, the enumeration of this series of requirements
excludes other requirements that must be satisfied for a
complaint to state a claim for relief. See Chevron U.S.A. Inc.
v. Echazabal, 536 U.S. 73, 80, 122 S.Ct. 2045, 153 L.Ed.2d
82 (2002) (Under the “interpretive canon, expressio unius
est exclusio alterius, ‘expressing one item of [an] associated
group or series excludes another left unmentioned.’ ” (citation
omitted)); Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts § 10, 107 (2012) (“The


expression of one thing implies the exclusion of others.”).
A complaint that satisfies these requirements *1353  will
withstand pretrial dismissal under Rule 12(b)(6), which
ordinarily entitles the plaintiff to proceed to discovery. See
Fed. R. Civ. P. 26(b)(1), 56(d)(2); Anderson, 477 U.S. at 250
n.5, 106 S.Ct. 2505.


To be sure, Congress has formulated additional requirements
governing the sufficiency of a complaint as exceptions to
the general rule. For example, Rule 9(b) requires fraud
plaintiffs to “state with particularity the circumstances
constituting fraud.” And the Private Securities Litigation
Reform Act requires certain securities-law plaintiffs to “state
with particularity facts giving rise to a strong inference that
the defendant acted with the required state of mind.” 15
U.S.C. § 78u-4(b)(2).


CNN's amici contend that “[i]f Rules 12 and 56 affirmatively
authorized any plaintiff who meets their requirements to
proceed to trial, they would contradict these provisions,”
but this argument reflects a failure to grasp the teachings
of Shady Grove. There, the Supreme Court explained that
“[t]he fact that Congress has created specific exceptions to
Rule 23 hardly proves that the Rule does not apply generally.
In fact, it proves the opposite.” Shady Grove, 559 U.S. at
400, 130 S.Ct. 1431 (majority opinion). “If Rule 23 did
not authorize class actions across the board, the statutory
exceptions would be unnecessary.” Id. In the same way, if
Rule 8 did not authorize a plaintiff to maintain suit and
proceed to discovery, Congress would not have needed to
add novel requirements for certain categories of claims.
The decision whether to dismiss a complaint on alternative
grounds would be effectively discretionary.


The “minimum requirements” interpretation of Rule 56 fails
for similar reasons. The Rule states that a court “shall grant
summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). This Rule, in conjunction with other Rules governing
pretrial dismissal, qualifies the background entitlement to a
trial affirmed by Federal Rules 38 and 39. See Fed. R. Civ. P.
38(a) (“The right of trial by jury as declared by the Seventh
Amendment to the Constitution—or as provided by a federal
statute—is preserved to the parties inviolate.”); Fed. R. Civ. P.
39(b) (“Issues on which a jury trial is not properly demanded
are to be tried by the court.”). It follows that if a plaintiff
satisfies the requirements of Rule 56 and avoids summary
judgment, he is entitled to a trial on the merits unless the
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court is required to grant the motion for summary judgment
or dismiss the action on some other ground supported by the
Federal Rules or some provision of federal law. See Abbas
v. Foreign Policy Grp., LLC, 783 F.3d 1328, 1334 (D.C. Cir.
2015) (Kavanaugh, J.) (“Under the Federal Rules, a plaintiff
is generally entitled to trial if he or she meets the Rules 12 and
56 standards to overcome a motion to dismiss or for summary
judgment.”).


The anti-SLAPP statute abrogates the entitlements conferred
by these Rules. Under Rules 8 and 12(b)(6), a plaintiff
is ordinarily entitled to maintain his suit and proceed to
discovery if his complaint states a claim for relief that is
plausible on its face. The anti-SLAPP statute abrogates that
entitlement in cases that fall within its ambit by requiring
the plaintiff to establish that success is not merely plausible
but probable. And under Rule 56, a plaintiff has a right to
proceed to trial if he proves the existence of a genuine dispute
of material fact. The anti-SLAPP statute would nullify that
entitlement by requiring the plaintiff to prove that it is likely,
and not merely possible, that a reasonable jury would find in
his favor and to do so while *1354  relying exclusively on
evidence he was able to obtain without discovery.


These considerations also establish that Cohen does not
control the outcome of this appeal. In Cohen, the Supreme
Court held that there was no conflict between a New Jersey
statute that required certain plaintiffs to post a bond as a
security for costs as a prerequisite to bringing a shareholder
derivative action and former Federal Rule 23 (now Rule 23.1).
337 U.S. at 557, 69 S.Ct. 1221. The Federal Rule requires
that the complaint in a derivative suit “be verified by oath
and to show that the plaintiff was a stockholder at the time
of the transaction of which he complains or that his share
thereafter devolved upon him by operation of law.” Id. at 556,
69 S.Ct. 1221. These requirements did not conflict with the
state statute because they “neither create[ed] nor exempt[ed]
from liabilities, but require[d] complete disclosure to the court
and notice to the parties in interest.” Id. The New Jersey
statute neither abrogated rights conferred by the Federal Rules
nor addressed the questions of disclosure and notice. Instead,
it was designed only to protect against “strike suits” that were
“brought not to redress real wrongs, but to realize upon their
nuisance value.” Id. at 548, 69 S.Ct. 1221. Rules 8, 12, and
56, by contrast, constitute an exhaustive set of requirements
governing pretrial dismissal and entitlements to discovery and
a trial on the merits. And unlike the state statute at issue in
Cohen, the Federal Rules and the Georgia anti-SLAPP statute
address the same question: whether a complaint states a valid


claim supported by sufficient evidence to warrant a trial on
the merits.


CNN and its amici also contend that there is no conflict
between Rules 12 and 56 and the motion-to-strike provision
because each pursues a “separate purpose[ ]” and operates in
a separate “sphere of coverage.” Walker, 446 U.S. at 752 &
n.13, 100 S.Ct. 1978. As they see it, “[t]he object of Rules
12 and 56 is to winnow claims and defenses over the course
of litigation,” while the object of the anti-SLAPP law is to
protect the rights to petition and freedom of speech. They also
argue that the existence of Georgia rules of procedure with
the same content as Rules 12 and 56 proves that the anti-
SLAPP statute can coexist with those rules. See O.C.G.A. §
9-11-12(b)(6); id. § 9-11-56.


The problem with the argument about the purposes of the
relevant Federal Rules and the anti-SLAPP statute is that the
means by which the Georgia law pursues its special purpose is
by winnowing claims and defenses in the course of litigation,
just like Rules 12 and 56. That the aim of the statute is to
protect First Amendment rights is irrelevant, because the anti-
SLAPP statute advances that end by imposing a requirement
on a plaintiff's entitlement to maintain a suit over and above
the requirements contemplated by the Federal Rules that
control the same question. Cf. Shady Grove, 559 U.S. at 403,
130 S.Ct. 1431 (“Even if its aim is to restrict the remedy
a plaintiff can obtain, [the state statute] achieves that end
by limiting a plaintiff's power to maintain a class action.”)
(majority opinion). Indeed, if anything, the Georgia statute's
“mode of operation” is sufficiently similar to that of the
relevant Federal Rules “to indicate that the Rule[s] occup[y]
the statute's field of operation so as to preclude its application
in federal diversity actions.” Burlington, 480 U.S. at 7, 107
S.Ct. 967.


Nor does the existence of Georgia state-law analogues of
Rules 12 and 56 prove that the federal counterparts of those
Rules and the anti-SLAPP statute occupy separate spheres.
See O.C.G.A. § 9-11-12(b)(6); id. § 9-11-56. The existence
of equivalent provisions of Georgia law *1355  proves that
rules with the same content as Federal Rules 12 and 56 can
coexist with the anti-SLAPP statute in a single system of
law. But the test of whether a conflict between the Federal
Rules and a state statute exists is not whether it is logically
possible for a court to comply with the requirements of both,
but whether the Federal Rules in question are “sufficiently
broad to control the issue before the Court.” Walker, 446 U.S.
at 749–50, 100 S.Ct. 1978.
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Burlington is instructive. There, the Supreme Court held that
an Alabama statute that imposed a mandatory affirmance
penalty on unsuccessful appeals conflicted with Rule 38 of
the Federal Rules of Appellate Procedure, see 480 U.S. at
4, 107 S.Ct. 967, which provides that a court “may award
just damages and single or double costs to the appellee” if it
determines that an appeal is “frivolous.” Fed. R. App. P. 38.
The Court rejected the argument that there was no conflict
with Rule 38 “because Alabama has a similar Appellate Rule
which may be applied in state court alongside the affirmance
penalty statute.” Burlington, 480 U.S. at 7, 107 S.Ct. 967.
Although it was possible to apply both the statute and Rule
38, the Alabama statute conflicted with the “case-by-case
approach” adopted by the Federal Rules by “preclud[ing] any
exercise of discretion within its scope of operation.” Id. at
8, 107 S.Ct. 967. The motion-to-strike procedure's “mode of
operation” likewise “unmistakably conflicts” with that of the
Federal Rules by mandating a test of sufficiency that the Rules
reject. Id. at 7, 107 S.Ct. 967.


CNN also argues that the function of the motion-to-strike
procedure is to “define the scope” of “state-created right[s],”
Shady Grove, 559 U.S. at 423, 130 S.Ct. 1431 (Stevens,
J., concurring), and not to answer the question whether a
complaint is sufficient to withstand pretrial dismissal, but this
argument is a nonstarter. The anti-SLAPP statute “creates no
substantive rights; it merely provides a procedural mechanism
for vindicating existing rights.” Makaeff I, 715 F.3d at 273
(Kozinski, C.J., concurring). The Georgia statute does not
purport to alter a defendant's rights to petition and freedom
of speech under the Federal and Georgia Constitutions. Nor
could it. The only change effectuated by the Georgia statute is
to make it easier for a defendant to avoid liability for conduct
associated with the exercise of those rights by providing a
special procedural device—a “motion to strike”—that applies
a heightened burden to the claims that fall within its ambit.
And by its plain terms, the motion-to-strike provision of the
statute applies to causes of action created by Georgia law and
claims that derive from the law of other states or the federal
government alike. See O.C.G.A § 9-11-11.1(b)(1) (restricting
availability of the motion to strike only to “claim[s] for
relief ... arising from any act of such person or entity which
could reasonably be construed as an act in furtherance of the
person's or entity's right of petition or free speech”).


CNN relies on several decisions of our sister circuits holding
that similar motion-to-strike provisions of state anti-SLAPP
statutes apply in federal court. See Godin v. Schencks, 629


F.3d 79 (1st Cir. 2010); United States ex rel. Newsham v.
Lockheed Missiles & Space Co., 190 F.3d 963 (9th Cir.
1999); see also Block v. Tanenhaus, 815 F.3d 218, 221 (5th
Cir. 2016) (assuming without deciding that an anti-SLAPP
statute applies in federal court); Cuba v. Pylant, 814 F.3d
701, 706 & n.6 (5th Cir. 2016) (same); Liberty Synergistics
Inc. v. Microflo Ltd., 718 F.3d 138 (2d Cir. 2013) (same).
But see Abbas, 783 F.3d at 1333–37 (holding that the District
of Columbia's anti-SLAPP statute does not apply in federal
court). Some of these decisions *1356  assume that state
anti-SLAPP statutes apply in federal court with virtually no
analysis. Of the precedential decisions of our sister circuits
to address this issue, only Godin and Newsham attempt to
explain that there is no conflict between the Federal Rules and
state anti-SLAPP statutes akin to Georgia's statute.


We are not persuaded by the reasoning of these decisions. In
Godin, the First Circuit concluded that there was no conflict
between the Federal Rules and Maine's anti-SLAPP statute
because Rule 12(b)(6) “provide[s] a mechanism to test the
sufficiency of the complaint,” and Rule 56 enables “parties
to secure judgment before trial on the basis that there are no
disputed material issues of fact,” while that statute considers
whether the plaintiff can “meet the special rules Maine has
created to protect ... petitioning activity against lawsuits.” 629
F.3d at 89. This reasoning mirrors CNN's argument that the
question in dispute is whether the standards of the applicable
Federal Rules are satisfied and not whether a complaint states
a valid claim supported by sufficient evidence to avoid pretrial
dismissal. We reject it for the same reasons. And in Newsham,
the Ninth Circuit held that there was no conflict between
California's anti-SLAPP statute and the Federal Rules based
on the Supreme Court's decision in Cohen and the premise
that the anti-SLAPP statute “is crafted to serve an interest
not directly addressed by the Federal Rules: the protection of
‘the constitutional rights of freedom of speech and petition
for redress of grievances.’ ” 190 F.3d at 973 (quoting Cal.
Civ. P. Code § 425.16(a) ). As we have explained, the former
argument relies on a misreading of Cohen, and the latter
argument fails to appreciate that a special purpose distinct
from that of the relevant Federal Rules is insufficient to
eliminate a conflict between the Federal Rules and a state
statute.


We find then-Judge Kavanaugh's reasoning in his opinion
for the District of Columbia Circuit in Abbas far more
convincing. As he explained, “[f]or the category of cases
that it covers,” an anti-SLAPP statute with a probability
requirement “establishes the circumstances under which a
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court must dismiss a plaintiff's claim before trial—namely,
when the court concludes that the plaintiff does not have a
likelihood of success on the merits.” Abbas, 783 F.3d at 1333.
“But Federal Rules of Civil Procedure 12 and 56 ‘answer the
same question’ about the circumstances under which a court
must dismiss a case before trial.” Id. at 1333–34. And those
Rules “answer that question differently: They do not require
a plaintiff to show a likelihood of success on the merits.” Id.
at 1334.


Because the dismissal provision of the Georgia anti-SLAPP
statute conflicts with the Federal Rules, it “cannot apply in
diversity suits” unless Rules 8, 12, and 56 are “ultra vires”
because they fall beyond the scope of the power delegated
in the Rules Enabling Act or congressional powers over the
operation of the federal courts. Shady Grove, 559 U.S. at
399, 130 S.Ct. 1431. The Rules Enabling Act empowers the
Supreme Court to “prescribe general rules of practice and
procedure and rules of evidence” for the federal courts, 28
U.S.C. § 2072(a), but this power is subject to the limitation
that such rules “shall not abridge, enlarge or modify any
substantive right,” id. § 2072(b). As the Supreme Court has
explained, a federal rule does not exceed the scope of the
power delegated the Act if it “really regulates procedure,”
meaning that the rule governs “the judicial process for
enforcing rights and duties recognized by substantive law and
for justly administering remedy and redress for disregard or
infraction *1357  of them.” Sibbach v. Wilson & Co., 312
U.S. 1, 14, 61 S.Ct. 422, 85 L.Ed. 479 (1941); see also Hanna,
380 U.S. at 470–71, 85 S.Ct. 1136; Burlington, 480 U.S.
at 8, 107 S.Ct. 967. A federal rule falls within Congress's
power under “the constitutional provision for a federal court
system (augmented by the Necessary and Proper Clause)”
if it is “rationally capable of classification” as procedural.
Hanna, 380 U.S. at 472, 85 S.Ct. 1136. The Federal Rules
have “presumptive validity under both the constitutional and
statutory constraints.” Burlington, 480 U.S. at 6, 107 S.Ct.
967.


We have little difficulty concluding that Rules 8, 12, and 56
comply with the Rules Enabling Act and the Constitution.
Those Rules are valid under the Rules Enabling Act because
they define the procedures for determining whether a claim
is alleged in a sufficient manner in a complaint and whether
there is a genuine dispute of material fact sufficient to warrant
a trial. These Rules “affect[ ] only the process of enforcing
litigants’ rights and not the rights themselves,” Burlington,
480 U.S. at 8, 107 S.Ct. 967, and thus “really regulate
procedure.” Sibbach, 312 U.S. at 14, 312 U.S. at 14, 61


S.Ct. 422; see also Shady Grove, 559 U.S. at 404, 130 S.Ct.
1431 (majority opinion) (concluding that pleading standards
and rules governing summary judgment are “addressed to
procedure”). And if a rule “really regulates procedure,” it
must be “rationally capable of classification” as procedural,
so the Rules also fall within the scope of the congressional
power over the federal courts. Because Rules 8, 12, and 56 are
valid under the Rules Enabling Act and the Constitution and
govern the same basic question as the Georgia anti-SLAPP
statute, the motion-to-strike procedure created by that statute
cannot apply in federal court.


B. We Lack Jurisdiction to Review the Denial of the Motion
to Dismiss for Failure to State a Claim.


CNN also asks us to review the denial of its motion to
dismiss under Rule 12(b)(6), but we lack jurisdiction to
review this ruling in an interlocutory appeal. We have
interlocutory jurisdiction to consider whether the special
dismissal procedure created by Georgia's anti-SLAPP statute
applies in federal court under the collateral-order doctrine.
Harris, 756 F.3d at 1355–57. We may exercise pendent
jurisdiction over the denial of CNN's motion to dismiss only
if that issue “is ‘inextricably intertwined’ with or ‘necessary
to ensure meaningful review’ of the appealable issue.” Black
v. Wigington, 811 F.3d 1259, 1270 (11th Cir. 2016) (quoting
Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 1335
(11th Cir. 1999)). The issue whether the district court's ruling
on CNN's motion to dismiss was correct does not fall under
either category.


Whether the anti-SLAPP statute's motion-to-strike applies in
federal court is a pure question of law that we may resolve
without touching on the legal or factual merits of Carbone's
complaint. “Because we may resolve” this issue “without
reaching the merits” of CNN's motion to dismiss, “the latter
issue does not come under either of these categories and
thus does not fall within our pendent appellate jurisdiction.”
Summit Med. Assocs., 180 F.3d at 1335 (quoting Moniz v.
City of Fort Lauderdale, 145 F.3d 1278, 1281 n.3 (11th Cir.
1998)); see also Hilton v. Hallmark Cards, 599 F.3d 894,
900–02 (9th Cir. 2010) (holding that pendent jurisdiction is
unavailable over a motion to dismiss under Federal Rule 12(b)
(6) in an appeal from a denial of a motion to strike under an
anti-SLAPP statute).


We reject the argument of CNN that the denials of its motion
to strike and of its *1358  motion to dismiss are inextricably
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intertwined with one another because they “implicate[ ] the
same facts and the same law.” Smith v. LePage, 834 F.3d 1285,
1292 (11th Cir. 2016) (citation omitted). CNN appears to read
Smith to endorse the proposition that pendent jurisdiction is
available when orders deal with the same facts and law to
any degree. But that decision used the phrase “implicate[ ] the
same facts and the same law” only as shorthand to describe
a ruling that is “inextricably intertwined” with or over which
the exercise of jurisdiction is “necessary to ensure meaningful
review” of “an appealable decision.” Id. Because the order
denying CNN's motion to dismiss does not fit within either
category, Smith provides no basis for exercising pendent
jurisdiction.


In any event, resolving the issue whether an anti-SLAPP
statute applies in federal court does not require us to engage
with any of the factual allegations of Carbone's complaint, and
the law governing each issue is plainly distinct. To resolve the
appealable issue, we ask whether the Federal Rules “answer
the same question” as the relevant provisions of the anti-
SLAPP statute and whether the relevant Federal Rules are
valid under the Rules Enabling Act and the Constitution.
Shady Grove, 559 U.S. at 401, 130 S.Ct. 1431. To review
the denial of CNN's motion under Rule 12(b)(6), by contrast,
we would consider whether Carbone's complaint alleges facts
sufficient to state a claim that is “plausible on its face.”
Twombly, 550 U.S. at 570, 127 S.Ct. 1955. So it cannot be
said that both issues concern the same facts or are governed
by the same law.


CNN cites two decisions in which we held that we had
pendent jurisdiction over a motion to dismiss, S & Davis
Int'l, Inc. v. Republic of Yemen, 218 F.3d 1292 (11th Cir.
2000), and McMahon v. Presidential Airways, Inc., 502
F.3d 1331 (11th Cir. 2007), but both are inapposite. Neither
decision concerned a motion to dismiss for failure to state
a claim under Rule 12(b)(6), let alone endorsed the generic
proposition that pendent jurisdiction is available over an
order denying a motion to dismiss as a matter of course.
In S & Davis International, we held that an order denying
foreign sovereign immunity “based on the ‘commercial
activity exception’ to sovereign immunity which has a ‘direct


effects’ component” was “inextricably intertwined with the
‘minimum contacts’ component of the personal jurisdiction
issue” raised by the defendant's motion to dismiss under Rule
12(b)(1). 218 F.3d at 1297–98. Resolution of the issue over
which we had interlocutory jurisdiction would have “entailed
a finding of minimum contacts” and resolved whether the
defendant's motion to dismiss for lack of personal jurisdiction
should have been granted. Id. at 1298 (citation omitted).
Nothing comparable is true of the issues presented in this
appeal. And in McMahon, we held that orders denying
immunity from claims arising incident to military service
under Feres v. United States, 340 U.S. 135, 71 S.Ct. 153,
95 L.Ed. 152 (1950), and denying a motion to dismiss on
political-question grounds were “inextricably intertwined,”
which licensed pendent jurisdiction over the latter order. 502
F.3d at 1357. Because of the nature of the defenses asserted
and the facts of the appeal, review of both orders turned on
whether there was a “need to avoid judicial interference with
sensitive military judgments.” Id. So in McMahon, as in S &
Davis International, the pendent issue overlapped with “the
order over which we [had] jurisdiction.” McMahon, 502 F.3d
at 1357.


There is no sense in which our review of the denial of CNN's
motion to strike overlaps with the issues we would need to
consider to review the denial of CNN's motion to dismiss
under Rule 12(b)(6). *1359  “[W]e cannot consider” the
ruling on the motion to dismiss “without exceeding the scope
of our interlocutory jurisdiction.” Black, 811 F.3d at 1270
(emphasis omitted). So we express no view about the denial
of the motion to dismiss.


IV. CONCLUSION


We AFFIRM the denial of the motion to strike and DISMISS
the appeal of the denial of the motion to dismiss.


All Citations


910 F.3d 1345, 102 Fed.R.Serv.3d 468, 27 Fla. L. Weekly Fed.
C 1575


Footnotes
* Honorable Stephen J. Murphy III, United States District Judge for the Eastern District of Michigan, sitting by designation.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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96 S.Ct. 2673
Supreme Court of the United States


Richard J. ELROD, etc., et al., Petitioners,
v.


John BURNS et al.


No. 74-1520.
|


Argued April 19, 1976.
|


Decided June 28, 1976.


Synopsis
Noncivil service employees of the Cook County, Illinois,
sheriff's office brought class action alleging that they were
fired or threatened with dismissal for the sole reason that they
were not affiliated with or sponsored by the political party
of the current sheriff. The United States District Court for
the Northern District of Illinois dismissed the complaint for
failure to state a claim upon which relief could be granted,
and plaintiffs appealed. The Court of Appeals, 509 F.2d
1133, reversed and remanded, and certiorari was granted.
The Supreme Court, Mr. Justice Brennan, with two Justices
joining and two Justices concurring in the result, held, inter
alia, that plaintiffs stated a valid claim for deprivation of
constitutional rights secured by the First and Fourteenth
Amendments.


Affirmed.


Mr. Justice Stewart filed an opinion concurring in the
judgment, in which Mr. Justice Blackmun joined.


Mr. Chief Justice Burger filed a dissenting opinion.


Mr. Justice Powell filed a dissenting opinion in which Mr.
Chief Justice Burger and Mr. Justice Rehnquist joined.


Mr. Justice Stevens took no part.


**2676  Syllabus*


*347  Respondents, Republicans who are non-civil-service
employees of the Cook County, **2677  Ill., Sheriff's
Office, brought this suit as a class action for declaratory,
injunctive, and other relief against petitioners, including the
newly elected Sheriff, a Democrat, and county Democratic
organizations, alleging that in violation of the First and
Fourteenth Amendments and various statutes, including the
Civil Rights Act of 1871, respondents were discharged or (in
the case of one respondent) threatened with discharge for the
sole reason that they were not affiliated with or sponsored by
the Democratic Party. Finding that respondents had failed to
show irreparable injury, the District Court denied their motion
for a preliminary injunction and ultimately dismissed their
complaint for failure to state a claim upon which relief could
be granted. The Court of Appeals reversed and remanded with
instructions to enter appropriate preliminary injunctive relief.
Held: The judgment is affirmed. Pp. 2679-2690; 2690.


509 F.2d 1133, affirmed.


Mr. Justice BRENNAN, joined by Mr. Justice WHITE and
Mr. Justice MARSHALL, concluded that:


1. Neither the political-question doctrine nor the separation-
of-powers doctrine makes this case inappropriate for judicial
resolution, since, Inter alia, neither doctrine applies to the
federal judiciary's relationship to the States. Pp. 2679-2680.


2. The practice of patronage dismissals violates the First and
Fourteenth Amendments and respondents thus stated a valid
claim for relief. Pp. 2681-2689.


(a) Patronage dismissals severely restrict political belief and
association, which constitute the core of those activities
protected by the First Amendment, and government may not,
without seriously inhibiting First Amendment rights, force a
public employee to relinquish his right to political association
as the price of holding a public job. Perry v. Sindermann, 408
U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570; Keyishian v. Board
of Regents, 385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629. Pp.
2681-2683.


*348  (b) Though First Amendment rights are not absolute,
they may be curtailed only by interests of vital importance,
the burden of proving the existence of which rests upon
the government, Buckley v. Valeo, 424 U.S. 1, 94, 96 S.Ct.
612, 46 L.Ed.2d 659. If conditioning the retention of public
employment on the employee's support of the in-party is to
survive constitutional challenge, it must further some vital
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government end by a means that is least restrictive of freedom
of belief and association in achieving that end, and the
benefit gained must outweigh the loss of the constitutionally
protected rights. Pp. 2683-2685.


(c) The inefficiency resulting from wholesale replacement of
public employees on a change of administration belies the
argument that employees not of the same political persuasion
as the controlling party will not be motivated to work
effectively; nor is it clear that patronage appointees are
more qualified than those they replace. Since unproductive
employees may always be discharged and merit systems
are available, it is clear that less drastic means than
patronage dismissals are available to insure the vital need for
government efficiency and effectiveness. Pp. 2685-2687.


(d) The need to insure that policies that the electorate has
sanctioned are effectively implemented can be fully satisfied
by limiting patronage dismissals to policymaking positions.
P. 2687.


(e) Patronage dismissals cannot be justified by their
contribution to the proper functioning of our democratic
process through their assistance to partisan politics, since
political parties are nurtured by other methods that are less
intrusive. More fundamentally, any contribution of patronage
dismissals to the democratic process does not suffice to
override their severe encroachment on First Amendment
freedoms. Pp. 2687-2689.


3. Since at the time the preliminary injunction was sought
one of the named respondents was threatened with job loss,
as were many of the class that respondents **2678  were
seeking to have certified (if they had not already been coerced
into supporting the Democratic Party to avoid discharge),
First Amendment interests were either threatened or being
impaired. Thus, irreparable injury was shown, and since
respondents demonstrated a probability of success on the
merits, the issuance of the injunction was properly directed
by the Court of Appeals. Pp. 2689-2690.


*349  Mr. Justice STEWART, joined by Mr. Justice
BLACKMUN, concluded that a nonpolicymaking,
nonconfidential government employee may not be discharged
from a job that he is satisfactorily performing, upon the sole
ground of his political beliefs, and that no other issue is
involved in this case. P. 2690.


Attorneys and Law Firms


Thomas A. Foran, Chicago, Ill., for petitioners.


John C. Tucker, Chicago, Ill., for respondents.


Opinion


Mr. Justice BRENNAN announced the judgment of the Court
and delivered an opinion in which Mr. Justice WHITE and
Mr. Justice MARSHALL joined.


 This case presents the question whether public employees
who allege that they were discharged or threatened with
discharge solely because of their partisan political affiliation
or nonaffiliation state a claim for deprivation of constitutional
rights secured by the First and Fourteenth Amendments.


I


Respondents brought this suit in the United States
District Court for the Northern District of Illinois *350
against petitioners, Richard J. Elrod, Richard J. Daley,
the Democratic Organization of Cook County, and the
Democratic County Central Committee of Cook County.
Their complaint alleged that they were discharged or
threatened with discharge solely for the reason that they were
not affiliated with or sponsored by the Democratic Party. They
sought declaratory, injunctive, and other relief for violations
of the First and Fourteenth Amendments and 42 U.S.C. ss
1983, 1985, 1986, 1988. Finding that the respondents failed to
make an adequate showing of irreparable injury, the District
Court denied their motion for a preliminary injunction and
ultimately dismissed their complaint for failure to state a
claim upon which relief could be granted. The United States
Court of Appeals for the Seventh Circuit, relying on Illinois
State Employees Union v. Lewis, 473 F.2d 561 (CA7 1972),
reversed and remanded, holding that respondents' complaint
stated a legally cognizable claim. The Court of Appeals
instructed the District Court to enter appropriate preliminary
injunctive relief. 509 F.2d 1133 (CA7 1975). We granted
certiorari. 423 U.S. 821, 96 S.Ct. 33, 46 L.Ed.2d 37. We


affirm.1


II


In December 1970, the Sheriff of Cook County, a Republican,
was replaced by Richard Elrod, a Democrat. At that
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time, respondents, all Republicans, were employees of the
Cook County Sheriff's Office. They were non-civil-service
employees and, therefore, not covered by any statute,
ordinance, or regulation protecting them from arbitrary
discharge. One respondent, John Burns, was Chief Deputy of
the Process Division and supervised all departments of the
Sheriff's Office working on the *351  seventh floor of the
building housing that office. Frank Vargas was a bailiff and
security guard at the Juvenile Court of Cook County. Fred
L. Buckley was employed as a process server in the office.
Joseph Dennard was an employee in the office.


It has been the practice of the Sheriff of Cook County, when he
assumes office from a Sheriff of a different political party, to
**2679  replace non-civil-service employees of the Sheriffs'


Office with members of his own party when the existing
employees lack or fail to obtain requisite support from, or
fail to affiliate with, that party. Consequently, subsequent
to Sheriff Elrod's assumption of office, respondents, with
the exception of Buckley, were discharged from their
employment solely because they did not support and were
not members of the Democratic Party and had failed to
obtain the sponsorship of one of its leaders. Buckley is in
imminent danger of being discharged solely for the same
reasons. Respondents allege that the discharges were ordered
by Sheriff Elrod under the direction of the codefendants in
this suit.


III


 At the outset, we are met with objections to our consideration
of this case based on the political-question doctrine and the
principle of separation of powers. These objections need not
long detain us.


A question presented to this Court for decision is properly
deemed political when its resolution is committed by the
Constitution to a branch of the Federal Government other
than this Court. Baker v. Carr, 369 U.S. 186, 217, 82 S.Ct.
691, 710, 7 L.Ed.2d 663 (1962). Thus, “it is the relationship
between the judiciary and the coordinate branches of
the Federal Government, and not the federal judiciary's
relationship to the States, which gives rise to the ‘political
question.’ ” Id., 369 U.S. at 210, 82 S.Ct. at 706. That matters
related to a State's, or even the Federal Government's, elective
process are implicated by *352  this Court's resolution of a
question is not sufficient to justify our withholding decision
of the question. In particular, in this case, ware asked only
to determine whether the politically motivated discharge of


employees of the Cook County Sheriff's Office comports with
the limitations of the First and Fourteenth Amendments. This
involves solely a question of constitutional interpretation, a
function ultimately the responsibility of this Court. Id., 369
U.S. at 211, 82 S.Ct. at 706. See Powell v. McCormack, 395
U.S. 486, 518-549, 89 S.Ct. 1944, 1962-1978, 23 L.Ed.2d
491 (1969). Petitioners do not, and could not, argue that a
decision as to the constitutionality of the Sheriff's practices
should be left to Congress or the President. The political-
question doctrine, therefore, is no obstacle to judicial review
in this case. See Williams v. Rhodes, 393 U.S. 23, 28, 89 S.Ct.
5, 9, 21 L.Ed.2d 24 (1968).
 Petitioners also object that our review of this case will offend
the principle of separation of powers, for the executive's
responsibility to insure that the laws be faithfully executed
requires the power of appointment or removal at will,
unimpaired by any judicial oversight. They cite Myers v.
United States, 272 U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160
(1926), in support of their argument. The short answer to this
argument is that the separation-of-powers principle, like the
political-question doctrine, has no applicability to the federal
judiciary's relationship to the States. The matter in Myers
itself was limited to the permissibility of restraints imposed
by Congress on the President concerning the removal of the
executive officers. More fundamentally, however, the answer
to petitioners' objection is that there can be no impairment
of executive power, whether on the state or federal level,
where actions pursuant to that power are impermissible
under the Constitution. Where there is no power, there can
be no impairment of power. And our determination of the
limits on state executive power contained in the Constitution
*353  is in proper keeping with our primary responsibility of


interpreting that document. It is to such a determination that
we now turn.


IV


The Cook County Sheriff's practice of dismissing employees
on a partisan basis is but one form of the general


practice of political patronage.2 The practice also includes
**2680  placing loyal supporters in government jobs that


may or may not have been made available by political
discharges. Nonofficeholders may be the beneficiaries of
lucrative government contracts for highway construction,
buildings, and supplies. Favored wards may receive improved
public services. Members of the judiciary may even engage
in the practice through the appointment of receiverships,
trusteeships, and refereeships. Although political patronage
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comprises a broad range of activities, we are here
concerned only with the constitutionality of dismissing public
employees for partisan reasons.


Patronage practice is not new to American politics. It has
existed at the federal level at least since the Presidency


of Thomas Jefferson,3 although its popularization and
legitimation primarily occurred later, in the Presidency of


Andrew Jackson.4 The practice is not unique to American


politics. It has been used in many European countries,5 and
in darker times, it played a significant role in the Nazi rise


to power in Germany and other totalitarian states.6 More
recent times have witnessed *354  a strong decline in its
use, particularly with respect to public employment. Indeed,
only a few decades after Andrew Jackson's administration,
strong discontent with the corruption and inefficiency of the
patronage system of public employment eventuated in the


Pendleton Act,7 the foundation of modern civil service. And
on the state and local levels, merit systems have increasingly


displaced the practice.8 This trend led the Court to observe
in CSC v. National Association of Letter Carriers, 413 U.S.
548, 564, 93 S.Ct. 2880, 2889, 37 L.Ed.2d 796 (1973), that
“the judgment of Congress, the Executive, and the country
appears to have been that partisan political activities by
federal employees must be limited if the Government is to
operate effectively and fairly, elections are to play their proper
part in representative government, and employees themselves
are to be sufficiently free from improper influences.”


The decline of patronage employment is not, of course
relevant to the question of its constitutionality. It is the
practice itself, not the magnitude of its occurrence, the
constitutionality of which must be determined. Nor for that
matter does any unacceptability of the practice signified
by its decline indicate its unconstitutionality. Our inquiry
does not begin with the judgment of history, though the
actual operation of a practice viewed in retrospect may
help to assess its workings with respect to constitutional
limitations. Compare Brown v. Board of Education, 347 U.S.
483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), with *355  Plessy
v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256
(1896). Rather, inquiry must commence with identification
of the constitutional limitations implicated by a challenged


governmental practice.9


V


The cost of the practice of patronage is the restraint it places
on freedoms of belief **2681  and association. In order
to maintain their jobs, respondents were required to pledge
their political allegiance to the Democratic Party, work for
the election of other candidates of the Democratic Party,
contribute a portion of their wages to the Party, or obtain the
sponsorship of a member of the Party, usually at the price of
one of the first three alternatives. Regardless of the incumbent
party's identity, Democratic or otherwise, the consequences
for association and belief are the same. An individual who
is a member of the out-party maintains affiliation with his
own party at the risk of losing his job. He works for the
election of his party's candidates and espouses its policies at
the same risk. The financial and campaign assistance that he is
induced to provide to another party furthers the advancement
of that party's policies to the detriment of his party's views and
ultimately his own beliefs, and any assessment of his salary is
tantamount to coerced belief. See Buckley v. Valeo, 424 U.S.
1, 19, 96 S.Ct. 612, 634-635, 46 L.Ed.2d 659 (1976). Even
a pledge of allegiance to another party, however ostensible,
only serves to compromise the individual's true beliefs. Since
the average public employee is hardly in the financial position
to support his party and another, or to lend his time to two
parties, the *356  individual's ability to act according to his
beliefs and to associate with others of his political persuasion
is constrained, and support for his party is diminished.


It is not only belief and association which are restricted
where political patronage is the practice. The free functioning
of the electoral process also suffers. Conditioning public
employment on partisan support prevents support of
competing political interests. Existing employees are deterred
from such support, as well as the multitude seeking jobs.
As government employment, state or federal, becomes more
pervasive, the greater the dependence on it becomes, and
therefore the greater becomes the power to starve political
opposition by commanding partisan support, financial and
otherwise. Patronage thus tips the electoral process in favor
of the incumbent party, and where the practice's scope is
substantial relative to the size of the electorate, the impact on
the process can be significant.
 Our concern with the impact of patronage on political believe
and association does not occur in the abstract, for political
belief and association constitute the core of those activities


protected by the First Amendment.10 Regardless of the nature
of the inducement, whether it be by the denial of public
employment or, as in Board of Education v. Barnette, 319 U.S.
624, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943), by the influence
of a teacher over students, “(i)f there is any fixed star in
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our constitutional constellation, it is that no official, high
or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein.” Id.,
319 U.S., at 642, 63 S.Ct., at 1187. And, though *357
freedom of belief is central, “(t)he First Amendme protects
political association as well as political expression.” Buckley
v. Valeo, supra, 424 U.S. at 11, 96 S.Ct. at 632. “There can
no longer be any doubt that freedom to associate with others
for the common advancement of political beliefs and ideas is
a form of ‘orderly group activity’ protected by the First and
Fourteenth Amendments. NAACP v. Button, 371 U.S. 415,
430, 83 S.Ct. 328, 336, 9 L.Ed.2d 405; Bates v. Little Rock,
361 U.S. 516, 522-523, 80 S.Ct. 412, 416-417, 4 L.Ed.2d
480; NAACP v. Alabama, 357 U.S. 449, 460-461, 78 S.Ct.
1163, 1171, 2 L.Ed.2d 1488. The right to associate with the
political party of one's choice is an integral part of this basic
constitutional freedom.” Kusper v. Pontikes, 414 U.S. 51,
56-57, 94 S.Ct. 303, 307, 38 L.Ed.2d 260 (1973).


**2682   These protections reflect our “profound national
commitment to the principle that debate on public issues
should be uninhibited, robust, and wide-open,” New York
Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710,
721, 11 L.Ed.2d 686 (1964), a principle itself reflective of
the fundamental understanding that “(c)ompetition in ideas
and governmental policies is at the core of our electoral
process . . . .” Williams v. Rhodes, 393 U.S., at 32, 89
S.Ct., at 11. Patronage, therefore to the extent it compels
or restrains belief and association is inimical to the process
which undergirds our system of government and is “at war
with the deeper traditions of democracy embodied in the First
Amendment.” Illinois State Employees Union v. Lewis, 473
F.2d, at 576. As such, the practice unavoidably confronts
decisions by this Court either invalidating or recognizing as
invalid government action that inhibits belief and association
through the conditioning of public employment on political
faith.


 The Court recognized in United Public Workers v. Mitchell,
330 U.S. 75, 100, 67 S.Ct. 556, 569, 91 L.Ed. 754 (1947),
that “Congress may not ‘enact a regulation providing that
no Republican, Jew or Negro shall be appointed to federal
office . . . .’ ” This *358  principle was reaffirmed in Wieman
v. Updegraff, 344 U.S. 183, 73 S.Ct. 215, 97 L.Ed. 216 (1952),
which held that a State could not require its employees to
establish their loyalty by extracting an oath denying past
affiliation with Communists. And in Cafeteria Workers v.
McElroy, 367 U.S. 886, 898, 81 S.Ct. 1743, 1750, 6 L.Ed.2d


1230 (1961), the Court recognized again that the government
could not deny employment because of previous membership


in a particular party.11


Particularly pertinent to the constitutionality of the practice
of patronage dismissals are Keyishian v. Board of Regents,
385 U.S. 589, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967), and Perry
v. Sindermann, 408 U.S. 593, 92 S.Ct. 2694, 33 L.Ed.2d 570
(1972). In Keyishian, the Court invalidated New York statutes
barring employment merely on the basis of membership
in “subversive” organizations. Keyishian squarely held that
political association alone could not, consistently with the
First Amendment, constitute *359  an adequate ground for


denying public employment.12 In Perry, the Court broadly
rejected thealidity of limitations on First Amendment rights
as a condition to the receipt of a governmental benefit,
stating that the government “may not deny a benefit to a
person on a basis that infringes his constitutionally protected
interests especially, his interest in freedom of speech. For
if the government could deny a benefit to a person because
of his constitutionally protected speech or associations, his
exercise of those freedoms would in effect be penalized
and inhibited. This would allow **2683  the government
to ‘produce a result which (it) could not command directly.’
Speiser v. Randall, 357 U.S. 513, 526, 78 S.Ct. 1332, 1342, 2
L.Ed.2d 1460. Such interference with constitutional rights is
impermissible.” 408 U.S., at 597, 92 S.Ct. at 2697.
 Patronage practice falls squarely within the prohibitions of
Keyishian and Perry. Under that practice, public employees
hold their jobs on the condition that they provide, in some
acceptable manner, support for the favored political party.
The threat of dismissal for failure to provide that support
unquestionably inhibits protected belief and association, and
dismissal for failure to provide support only penalizes its
exercise. The belief and association which government may


not ordain directly are achieved by indirection.13 And *360
regardless of how evenhandedly these restraints may operate
in the long run, after political office has changed hands
several times, protected interests are still infringed and thus
the violation remains.


VI


 Although the practice of patronage dismissals clearly
infringes First Amendment interests, our inquiry is not at an
end, for the prohibition on encroachment of First Amendment
protections is not an absolute. Restraints are permitted for
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appropriate reasons. Keyishian and Perry, however, not only
serve to establish a presumptive prohibition on infringement,
but also serve to dispose of one suggested by petitioners'
reference to this Court's affirmance by an equally divided
court in Bailey v. Richardson, 341 U.S. 918, 71 S.Ct. 669, 95
L.Ed. 1352 (1951), aff'g 86 U.S.App.D.C. 248, 182 F.2d 46


(1950).14 That is the notion that because there is no right to a
government benefit, such as public employment, the benefit
may be denied for any reason. Perry, however, emphasized
that “[f]or at least a quarter-century, this Court has made
clear that even though a person has no ‘right’ to a valuable
governmental benefit and even though the government may
*361  deny him the benefit for any number of reasons, there


are some reasons upon which the government may not rely.”
408 U.S., at 597, 92 S.Ct., at 2697.  Perry and Keyishian
properly recognizene such impermissible reason: The denial
of a public benefit may not be used by the government for
the purpose of creating an incentive enabling it to achieve
what it may not command directly. “ ‘[T]he theory that
public employment which may be denied altogether may be
subjected to any conditions, regardless of how unreasonable,
has been uniformly rejected.’ ” Keyishian v. Board of
Regents, 385 U.S., at 605-606, 87 S.Ct., at 685. “It is too late
in the day to doubt that the liberties of religion and expression
may be infringed by the denial of or placing of conditions
upon a benefit or privilege.” Sherbert v. Verner, 374 U.S. 398,
404, 83 S.Ct. 1790, 1794, 10 L.Ed.2d 965 (1963). “ ‘[T]his
Court now has rejected the concept that constitutional rights
turn upon whether a governmental benefit is characterized as
a ”right“ or as a ”privilege“ ‘ ” **2684  Sugarman v. Dougall,
413 U.S. 634, 644, 93 S.Ct. 2842, 2848, 37 L.Ed.2d 853
(1973) (quoting Graham v. Richardson, 403 U.S. 365, 374, 91


S.Ct. 1848, 1853, 29 L.Ed.2d 534 (1971)).15


 *362  While the right-privilege distinction furnishes no
ground on which to justify patronage, petitioners raise several
other justifications requiring consideration. Before examining
those justifications, however, it is necessary to have in
mind the standards according to which their sufficiency is
to be measured. It is firmly established that a significant
impairment of First Amendment rights must survive exacting
scrutiny. Buckley v. Valeo, 424 U.S., at 64-65, 96 S.Ct.,
at 656; NAACP v. Alabama, 357 U.S. 449, 460-461, 78
S.Ct. 1163, 1170-1171, 2 L.Ed.2d 1488 (1958). “This type
of scrutiny is necessary even if any deterrent effect on
the exercise of First Amendment rights arises, not through
direct government action, but indirectly as an unintended
but inevitable result of the government's conduct . . . .”
Buckley v. Valeo, supra, 424 U.S., at 65, 96 S.Ct., at 656.


Thus encroachment “cannot be justified upon a mere showing
of a legitimate state interest.” Kusper v. Pontikes, 414 U.S.,
at 58, 94 S.Ct., at 308. The interest advanced must be
paramount, one of vital importance, and the burden is on
the government to show the existence of such an interest.
Buckley v. Valeo, supra, 424 U.S., at 94, 96 S.Ct., at 670;
Williams v. Rhodes, 393 U.S., at 31-33, 89 S.Ct., at 10-11;
NAACP v. Button, 371 U.S. 415, 438, 444, 83 S.Ct. 328,
340, 343, 9 L.Ed.2d 405 (1963); Bates v. Little Rock, 361
U.S. 516, 524, 80 S.Ct. 412, 417, 4 L.Ed.2d 480 (1960);
NAACP v. Alabama, supra, 357 U.S., at 464-466, 78 S.Ct.,
at 1172-1173; Thomas v. Collins, 323 U.S. 516, 530, 65
S.Ct. 315, 322, 89 L.Ed. 430 (1945). In the instant case,
care must be taken not to confuse the interest of partisan
organizations with governmental interests. Only the latter will
suffice. Moreover, it is not enough that the means chosen
in furtherance of the interest be rationally related to that
end. Sherbert v. Verner, supra, 374 U.S. at 406, 83 S.Ct. at
1795. The gain to the subordinating interest provided by the
means must outweigh the incurred loss of protected rights,
see United Public Workers v. Mitchell, 330 U.S., at 96, 67


S.Ct., at 567,16 and the government must “emplo(y) means
*363  closely drawn to avoid unnecessary abridgment. . . .”


Buckley v. Valeo, supra, 424 U.S., at 25, 96 S.Ct., at 638.
“(A) State may not choose means that unnecessarily restrict
constitutionally protected liberty. ‘Precision of regulation
must be the touchstone in an area so closely touching our
most precious freedoms.’ If the State has open to it a less
drastic way of satisfying its legitimate interests, it may not
choose a legislative scheme that broadly stifles the exercise of
fundamental personal liberties.” **2685  Kusper v. Pontikes,
supra, 414 U.S., at 59, 94 S.Ct., at 308 (citations omitted). See
United States v. Robel, 389 U.S. 258, 88 S.Ct. 419, 19 L.Ed.2d
508 (1967); Shelton v. Tucker, 364 U.S. 479, 81 S.Ct. 247, 5
L.Ed.2d 231 (1960). In short, if conditioning the retention of
public employment on the employee's support of the in-party
is to survive constitutional challenge, it must further some
vital government end by a means that is least restrictive of
freedom of belief and association in achieving that end, and
the benefit gained must outweigh the loss of constitutionally


protected rights.17


 *364  One interest which has been offered in justification
of patronage is the need to insure effective government
and the efficiency of public employees. It is argued that
employees of political persuasions not the same as that
of the party in control of public office will not have the
incentive to work effectively and may even be motivated
to subvert the incumbent administration's efforts to govern
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effectively. We are not persuaded. The inefficiency resulting
from the wholesale replacement of large numbers of public
employees every time political office changes hands belies
this justification. And the prospect of dismissal after an
election in which the incumbent party has lost is only a


disincentive to good work.18 Further, it is not clear that
dismissal in order to make room for a patronage appointment
will result in replacement *365  by a person more qualified
to do the job since appointment often occurs in exchange
for the delivery of votes, or other party service, not job
capability. More fundamentally, however, the argument does
not succeed because it is doubtful that the mere difference
of political persuasion motivates poor performance; nor do
we think it legitimately may be used as a basis for imputing
such behavior. The Court has consistently recognized that
mere political association is an inadequate basis for imputing
disposition to ill-willed conduct. See Keyishian v. Board of
Regents, 385 U.S., at 606-608, 87 S.Ct., at 685-686; Elfbrandt
v. Russell, 384 U.S. 11, 19, 86 S.Ct. 1238, 1242, 16 L.Ed.2d
321 (1966); Wieman v. Updegraff, 344 U.S., at 190-191,


73 S.Ct., at 218.19 Though those cases involved affiliation
**2686  with the Communist Party, we do not “consider
*366  these (respondents') interest in freely associating


with members of the (Republican) Party less worthy of
protection than (other) employees' interest in associating
with Communists or former Communists.” Illinois State
Employees Union v. Lewis, 473 F.2d, at 570. At all events,
less drastic means for insuring government effectiveness and
employee efficiency are available to the State. Specifically,
employees may always be discharged for good cause, such as
insubordination or poor job performance, when those bases
in fact exist.


Even if the first argument that patronage serves effectiveness
and efficiency be rejected, it still may be argued that
patronage serves those interests by giving the employees
of an incumbent party the incentive to perform well in
order to insure their party's incumbency and thereby their
jobs. Patronage, according to the argument, thus makes
employees highly accountable to the public. But the ability
of officials more directly accountable to the electorate to
discharge employees for cause and the availability of merit
systems, growth in the use of which has been quite significant,
convince us that means less intrusive than patronage still
exist for achieving accountability in the public work force
and, thereby, effective and efficient government. The greater
effectiveness of patronage over these less drastic means, if


any, is at best marginal, a gain outweighed by the absence of
intrusion on protected interests under the alternatives.


The lack of any justification for patronage dismissals as a
means of furthering government effectiveness and efficiency
distinguishes this case from CSC v. Letter Carriers, 413 U.S.
548, 93 S.Ct. 2880, 37 L.Ed.2d 796 (1973), and United Public
Workers v. Mitchell, 330 U.S. 75, 67 S.Ct. 556, 91 L.Ed.
754 (1949). In both of those cases, legislative restraints on
political management and campaigning by public employees
were upheld despite their encroachment on First Amendment
rights *367  because, inter alia, they did serve in a
necessary manner to foster and protect efficient and effective


government.20 Interestingly, the activities that were restrained
by the legislation involved in those cases e characteristic of
patronage practices. As the Court observed in Mitchell, “The
conviction that an actively partisan governmental personnel
threatens good administration has deepened since (1882).
Congress recognizes danger to the service in that political
rather than official effort may earn advancement and to the
public in that governmental favor may be channeled through
political connections.” 330 U.S. at 97-98, 67 S.Ct. at 568.
**2687   A second interest advanced in support of


patronage is the need for political loyalty of employees,
not to the end that effectiveness and efficiency be insured,
but to the end that representative government not be
undercut by tactics obstructing the implementation of
policies of the new administration, policies presumably
sanctioned by the electorate. The justification is not without
force, but is nevertheless inadequate to validate patronage
wholesale. Limiting patronage dismissals to policymaking
positions is sufficient to achieve this governmental end.
Nonpolicymaking individuals usually have only limited
responsibility and are therefore not in a position to thwart the
goals of the in-party.


No clear line can be drawn between policymaking
and nonpolicymaking positions. While nonpolicymaking
individuals usually have limited responsibility, that is not to
say that one with a number of responsibilities is necessarily
in a policymaking position. The nature of the responsibilities
is critical. Employee supervisors, for *368  example, may
have many responsibilities, but those responsibilities may
have only limited and well-defined objectives. An employee
with responsibilities that are not well defined or are of broad
scope more likely functions in a policymaking position. In
determining whether an employee occupies a policymaking
position, consideration would also be given to whether the
employee acts as an adviser or formulates plans for the
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implementation of broad goals. Thus, the political loyalty
“justification is a matter of proof, or at least argument,
directed at particular kinds of jobs.” Illinois State Employees
Union v. Lewis, 473 F.2d, at 574. Since, as we have noted, it is
the government's burden to demonstrate an overriding interest
in order to validate an encroachment on protected interests,
the burden of establishing this justification as to any particular
respondent will rest on the petitioners on remand, cases of
doubt being resolved in favor of the particular respondent.


It is argued that a third interest supporting patronage
dismissals is the preservation of the democratic process.
According to petitioners, “ ‘we have contrived no system for
the support of party that does not place considerable reliance
on patronage. The party organization makes a democratic


government work and charges a price for its services.’ ”21 The
argument is thus premised on the centrality of partisan politics
to the democratic process.
 Preservation of the democratic process is certainly an interest
protection of which may in some instances justify limitations
on First Amendment freedoms. See Buckley v. Valeo, 424
U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976); CSC v. Letter
Carriers, supra; Williams v. Rhodes, 393 U.S. 23, 89 S.Ct.
5, 21 L.Ed.2d 24 (1968); United Public Workers v. Mitchell,
supra. But however important *369  preservation of the two-
party system or any system involving a fixed number of


parties may or may not be,22 Williams v. Rhodes, supra,
393 U.S. at 32, 89 S.Ct. at 11, we are not persuaded that
the elimination of patronage practice or, as is specifically
involved here, the interdiction of patronage dismissals, will
bring about the demise of party politics. Political parties
existed in the absence of active patronage practice prior
to the administration of Andrew Jackson, and they have
survived substantial reduction in their patronage **2688


power through the establishment of merit systems.23


 Patronage dismissals thus are not the least restrictive
alternative to achieving the contribution they may make


to the democratic process.24 The process functions as well
without the practice, perhaps even better, for patronage
dismissals clearly also retard that process. Patronage can
result in the entrenchment of one or a few parties to the
exclusion of others. And most indisputably, as we recognized
at the outset, patronage is a very effective impediment to the
associational and speech freedoms which *370  are essential
to a meaningful system of democratic government. Thus,
if patronage contributes at all to the elective process, that
contribution is diminished by the practice's impairment of the
same. Indeed, unlike the gain to representative government


provided by the Hatch Act in CSC V. Letter Carriers, supra,
and United Public Workers v. Mitchell, supra, the gain
to representative government provided by the practice of
patronage, if any, would be insufficient to justify its sacrifice


of First Amendment rights.25


To be sure, Letter Carriers and Mitchell upheld Hatch Act
restraints sacrificing political campaigning and management,
*371  activities themselves protected by the First


Amendment. But in those cases it was the Court's judgment
that congressional subordination of those activities was
permissible to safeguard the core interests of individual belief


and association.26 Subordination of some First Amendment
activity was permissible to protect other such activity. Today,
we hold that subordination of other First Amendment activity,
that is, patronage dismissals, not only is permissible, but also
is mandated by the First Amendment. And since patronage
dismissals fall within the category of political campaigning
and management, this conclusion irresistibly flows from
Mitchell and Letter Carriers. For if the First Amendment did
not place individual belief and association above political
campaigning and management, at least in the setting of public
employment, the restraints on those latter activities **2689
could not have been judged permissible in Mitchell and Letter


Carriers.27


It is apparent that at bottom we are required to engage in the
resolution of conflicting interests under the First Amendment.
The constitutional adjudication called for *372  by this task is


well within our province.28 The illuminating source to which
we turn in performing the task is the system of government
the First Amendment was intended protect, a democratic
system whose proper functioning is indispensably dependent
on the unfettered judgment of each citizen on matters of
political concern. Our decision in obedience to the guidance
of that source does not outlaw political parties or political
campaigning and management. Parties are free to exist and
their concomitant activities are free to continue. We require
only that the rights of every citizen to believe as he will and to
act and associate according to his beliefs be free to continue
as well.
 In summary, patronage dismissals severely restrict political
belief and association. Though there is a vital need for
government efficiency and effectiveness, such dismissals are
on balance not the least restrictive means for fostering that
end. There is also a need to insure that policies which
the electorate has sanctioned are effectively implemented.
That interest can be fully satisfied by limiting patronage
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dismissals to policymaking positions. Finally, patronage
dismissals cannot be justified by their contribution to the
proper functioning of our democratic process through their
assistance to partisan politics since political parties are
nurtured by other, less intrusive and *373  equally effective
methods. More fundamentally, however, any contribution
of patronage dismissals to the democratic process does
not suffice to override their severe encroachment on First
Amendment freedoms. We hold, therefore, that the practice
of patronage dismissals is unconstitutional under the First and
Fourteenth Amendments, and that respondents thus stated a
valid claim for relief.


VII


There remains the question whether the issuance of a
preliminary injunction was properly directed by the Court
of Appeals. The District Court predicated its denial of
respondents' motion for a preliminary injunction on its finding
that the allegations in their complaints and affidavits did not
constitute a sufficient showing of irreparable injury and that
respondents had an adequate remedy at law. The Court of
Appeals held, however: “Inasmuch as this case involves First
Amendment rights of association which must be carefully
guarded against infringement by public office holders, we
judge that injunctive relief is clearly appropriate in these
cases.” 509 F.2d, at 1136. We agree.
 At the time a preliminary injunction was sought in the
District Court, one of the respondents was only threatened
with discharge. In addition, many of the members of the
class respondents were seeking to have certified prior to the
dismissal of their complaint were threatened **2690  with
discharge or had agreed to provide support for the Democratic
Party in order to avoid discharge. It is clear therefore that
First Amendment interests were either threatened or in fact
being impaired at the time relief was sought. The loss of
First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury. See *374  New
York Times Co. v. United States, 403 U.S. 713, 91 S.Ct.


2140, 29 L.Ed.2d 822 (1971).29 Since such injury was both
threatened and occurring at the time of respondents' motion
and since respondents sufficiently demonstrated a probability
of success on the merits, the Court of Appeals might properly
have held that the District Court abused its discretion in
denying preliminary injunctive relief. See Bantam Books, Inc.
v. Sullivan, 372 U.S. 58, 67, 83 S.Ct. 631, 637, 9 L.Ed.2d 584
(1963).


The judgment of the Court of Appeals is


Affirmed.


Mr. Justice STEVENS did not participate in the consideration
or decision of this case.


Mr. Justice STEWART, with whom Mr. Justice BLACKMUN
joins, concurring in the judgment.


Although I cannot join the plurality's wide-ranging opinion, I
can and do concur in its judgment.


This case does not require us to consider the broad contours
of the so-called patronage system, with all its variations and
permutations. In particular, it does not require us to consider
the constitutional validity of a system that confines the hiring
of some governmental employees to those of a particular
political party, and I would intimate no views whatever on
that question.


*375  The single substantive question involved in this case
is whether a nonpolicymaking, nonconfidential government
employee can be discharged or threatened with discharge
from a job that he is satisfactorily performing upon the sole
ground of his political beliefs. I agree with the plurality that
he cannot. See Perry v. Sindermann, 408 U.S. 593, 597-598,
92 S.Ct. 2694, 2697-2698, 33 L.Ed.2d 570.


Mr. Chief Justice BURGER, dissenting.


The Court's decision today represents a significant intrusion
into the area of legislative and policy concerns the sort
of intrusion Mr. Justice BRENNAN has recently protested
in other contexts. I therefore join Mr. Justice POWELL's
dissenting opinion, and add a few words simply to emphasize
an aspect that seems particularly important to me.


The Illinois Legislature has pointedly decided that roughly
half of the Sheriff's staff shall be made up of tenured career
personnel and the balance left exclusively to the choice of the
elected head of the department. The Court strains the rational
bounds of First Amendment doctrine and runs counter to
longstanding practices that are part of the fabric of our
democratic system to hold that the Constitution Commands
something it has not been thought to require for 185 years.
For all that time our system has wisely left these matters to the
States and, on the federal level, to the Congress. The Court's
action is a classic example of trivializing constitutional
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adjudication a function of the highest importance in our
system.


Only last week, in **2691  National League of Cities v.
Usery, 426 U.S. 833, 96 S.Ct. 2465, 49 L.Ed.2d 245 (1976),
we took steps to arrest the downgrading of States to a
role comparable to the departments of France, governed
entirely out of the national capital. Constant inroads on the
powers of the States *376  to manage their own affairs
cannot fail to complicate our system and centralize more
power in Washington. For the reasons Mr. Justice POWELL
persuasively adduces, the First Amendment neither requires
nor justifies such inroads in this case. In view, the issue is not
so much whether the patronage system is “good” or “bad,”
as the plurality characterizes the problem, but whether the
choice of its use in the management of the very government
of each State was not, in the words of the Tenth Amendment,
“reserved to the States . . . or to the people.”


Congress long ago, as a matter of policy, opted for a
federal career service with a small number of purely
political appointments in the executive branch, and many
governmental departments have a limited number of positions
in which the persons appointed have no tenure but serve at the
pleasure of the cabinet officer or agency chief, who in turn
serves at the pleasure of the President. See, E. g., Leonard v.
Douglas, 116 U.S.App.D.C. 136, 321 F.2d 749 (1963). The
considerations leading to these legislative conclusions are for
me not open to judicial scrutiny under the guise of a First
Amendment claim, any more than is the right of a newly
elected Representative or Senator, for example, to have a staff
made up of persons who share his political philosophy and
affiliation and are loyal to him. It seems to me that the Illinois
Legislature's choice is entitled to no less deference.


Mr. Justice POWELL, with whom THE CHIEF JUSTICE
and Mr. Justice REHNQUIST join, dissenting.


The Court holds unconstitutional a practice as old as the
Republic, a practice which has contributed significantly to the
democratization of American politics. This decision is urged
on us in the name of First Amendment rights, but in my view
the judgment neither is constitutionally *377  required nor
serves the interest of a representative democracy. It also may
well disserve rather than promote core values of the First
Amendment. I therefore dissent.


I


The Cook County Sheriff's Office employs approximately
3,000 people. Roughly half of these employees are “merit”
employees given various protections from discharge. The
other half of the employees have no such protection.
Customary Illinois political practice has allowed such “non-
merit” positions to be awarded on “patronage” grounds. This
tradition has entitled newly elected officeholders to replace
incumbent nonmerit employees with patronage appointments.


Petitioner Richard Elrod, a Democrat, was elected Sheriff of
Cook County in 1970, succeeding a Republican. Consistently
with Illinois practice, he dismissed a number of incumbent
employees because they lacked Democratic affiliation and
were unable to secure Democratic sponsorship. The named
respondents, several discharged employees and another
employee threatened with discharge, are all Republicans who
concededly were hired by Elrod's predecessor because of their
political affiliations.


II


As the plurality opinion recognizes, patronage practices of
the sort under consideration here have a long history in


America.1 Although an extensive recounting of that history
is not necessary, I think it important to *378  survey it


more fully than does **2692  the plurality opinion.2 The
observation that patronage employment received its primary
popularization and legitimation during Jackson's Presidency,
Ante, at 2680, understates the historical antecedents of the
practice, which stretch back to Washington's presidency.


Partisan politics, as we now know them, did not assume
a prominent role in national politics immediately after
the adoption of the Constitution. Nonetheless, Washington
tended to confine appointments even of customs officials and
postmasters to Federalists, as opposed to anti-Federalists. As
the role of parties expanded, partisan considerations quickly
influenced employment decisions. John Adams removed
some Republicans from minor posts, and Jefferson, the first
President to succeed a President of an opposing party, made
significant patronage use of the appointment and removal
powers. The administrations of Madison, Monroe, and
John Quincy Adams provided no occasion for conspicuous
patronage practice in employment, as each succeeded a
copartisan. Jackson, of course, used patronage extensively
when he became the first President since Jefferson to succeed
an antagonistic administration.
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It thus appears that patronage employment practices emerged
on the national level at an early date, and that they were
conspicuous during Jackson's Presidency largely because
of their necessary dormancy during the long succession
of Republican Presidents. During that period, however,
patronage in hiring was practiced widely in the States,
especially in New York and Pennsylvania. This afforded a
theoretical and popular legitimacy to patronage, helping to
lay the groundwork for acceptance of Jackson's actions on the
national level.


*379  It is recognized that patronage in employment played
a significant role in democratizing American politics. See,
E. g., C. Fish, The Civil Service and the Patronage 156-157
(1905); Sorauf, Patronage and Party, 3 Midwest J. Pol.Sci.
115-116 (1959). Before patronage practices developed fully,
an “aristocratic” class dominated political affairs, a tendency
that persisted in areas where patronage did not become
prevalent. C. Fish, Supra, at 157. Patronage practices
broadened the base of political participation by providing
incentives to take part in the process, thereby increasing
the volume of political discourse in society. Patronage also
strengthened parties, and hence encouraged the development
of institutional responsibility to the electorate on a permanent
basis. Parties became “instrument(s) through which discipline
and responsibility may be achieved within the Leviathan.”
Sorauf, Supra, at 115.


In many situations patronage employment practices also
entailed costs to government efficiency. These costs led
eventually to reforms placing most federal and state civil
service employment on a nonpatronage basis. But the course
of such reform is of limited relevance to the task of
constitutional adjudication in this case. It is pertinent to
note, however, that a perceived impingement on employees'
political beliefs by the patronage system was not a significant
impetus to such reform. Most advocates of reform were
concerned primarily with the corruption and inefficiency
that patronage was thought to induce in civil service
and the power that patronage practices were thought to
give the “professional” politicians who relied on them. D.
Rosenbloom, Federal Service and the Constitution 70-74
(1971). Moreover, it generally was thought that elimination
of these evils required the imposition both of a merit system
and of restrictions on First Amendment activities *380  by
government employees. Id., at 76-77, 82-86; see, e. g., CSC
v. Letter Carriers, 413 U.S. 548, 93 S.Ct. 2880, 37 L.Ed.2d
796 (1973).


III


It might well be possible to dispose of this case on the
ground that it implicates no **2693  First Amendment
right of the respondents, and therefore that they have failed
to state a cause of action. They are employees seeking
to avoid discharge not citizens desiring an opportunity to
be hired by the county without regard to their political
affiliation or loyalty. Respondents' complaint acknowledges
the longstanding existence of the patronage system they now
challenge:
“For many years past and continuing to this time it has
been the practice of the elected Sheriff of Cook County,
when he assumes office from a Sheriff of a different political
party, to replace all or substantially all of the non-civil
service employees of the Sheriff's office who did not (a)
Pledge their political allegiance to the political party of
the incoming Sheriff; (and/or meet other specified political
requirements) . . . .” App. p. 3.


We thus have complaining employees who apparently
accepted patronage jobs knowingly and willingly, while fully
familiar with the “tenure” practices long prevailing in the
Sheriff's Office. Such employees have Benefited from their
political beliefs and activities; they have not been penalized
for them. In these circumstances, I am inclined to agree
with the holding of the Supreme Court of Pennsylvania in
American Federation of State Employees v. Shapp, 443 Pa.
527, 280 A.2d 375 (1971), that beneficiaries of a patronage
system may not be heard to challenge it when it comes their
turn to be replaced. See also Nunnery v. Barber, 503 F.2d 1349
(CA4 1974).


The plurality opinion virtually ignores this issue in *381
an apparent rush to constitutional adjudication. It also may
be that the pleadings present an inadequate record on which


to decide this matter.3 In any event, I am forced to turn
to the question addressed by the plurality, even though a
full development of the evidence or more carefully drawn
pleadings may have justified a disposition on the ground
that these respondents cannot challenge the patronage hiring


practices.4


IV


The question is whether it is consistent with the First
and Fourteenth Amendments for a State to offer some
employment conditioned, explicitly or implicitly, on partisan
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political affiliation and on the political fortunes of the
incumbent officeholder. This is to be determined, as the
plurality opinion agrees, by whether patronage hiring
practices sufficiently advance important state interests to
justify the consequent burdening of First Amendment
interests. Buckley v. Valeo, 424 U.S. 1, 25, 96 S.Ct. 612,
637-638, 46 L.Ed.2d 659 (1976); Ante, at 2683-2685.
It is difficult to disagree with the view, as an abstract
proposition, that government employment ordinarily should
not be conditioned upon one's political beliefs or activities.
But we deal *382  here with a highly practical and
rather fundamental element of our political system,
not the theoretical abstractions of a political science
seminar. In concluding that patronage hiring practices are
unconstitutional, the plurality seriously underestimates the
strength of the government interest especially at the local
level in allowing some patronage hiring practices, and
it exaggerates the perceived burden on First Amendment


rights.5


**2694  A


As indicated above, patronage hiring practices have
contributed to American democracy by stimulating political
activity and by strengthening parties, thereby helping to make


government accountable.6 It cannot be questioned seriously
that these contributions promote important state interests.
Earlier this Term we said of the government interest in
encouraging political debate:
“(Public financing of Presidential campaigns) is . . . (an effort)
to use public money to facilitate and enlarge public discussion
and participation in the electoral process, goals vital to a self-
governing people.” Buckley v. Valeo, supra, at 92-93, 96 S.Ct.
at 670 (footnote omitted).
*383  “Legislation to enhance these First Amendment values


is the rule, not the exception. Our statute books are replete
with laws providing financial assistance to the exercise of free
speech . . . .” Id., at 93 n. 127, 96 S.Ct., at 670.


We ao have recognized the strong government interests in
encouraging stable political parties and avoiding excessive
political fragmentation. Through the medium of established
parties the “people . . . are presented with understandable
choices and the winner in the general election with sufficient
support to govern effectively,” Storer v. Brown, 415 U.S.
724, 735, 94 S.Ct. 1274, 1281, 39 L.Ed.2d 714 (1974), while
“splintered parties and unrestrained factionalism (might) do
significant damage to the fabric of government.” Id., 415 U.S.


at 736, 94 S.Ct. at 1282. See Buckley v. Valeo, supra, 424 U.S.
at 98, 101, 96 S.Ct. at ——.


Without analysis, however, the plurality opinion disparages
the contribution of patronage hiring practices in advancing
these state interests. It merely asserts that such practices cause
the “free functioning of the electoral process (to suffer),”
Ante, at 2681, and that “we are not persuaded that the
elimination of . . . patronage dismissals, will bring about the
demise of party politics.” Ante, at 2687. One cannot avoid the
impression, however, that even a threatened demise of parties
would not trouble the plurality. In my view, this thinking
reflects a disturbing insensitivity to the political realities


relevant to the disposition of this case.7


The complaining parties are or were employees of the Sheriff.
In many communities, the sheriff's duties are as routine as
process serving, and his election attracts little or no general
public interest. In the States, and *384  especially in the
thousands of local communities, there are large numbers of
elective offices, and many are as relatively obscure as that
of the local sheriff or constable. Despite the importance of
elective offices to the ongoing work of local governments,
election campaigns for lesser offices in particular usually
attract little attention from the media, with consequent
disinterest and absence of intelligent participation on the part
of the public. Unless the candidates for these offices are
able to dispense the traditional patronage that has accrued
to the offices, they also are unlikely to attract donations of
time or money from voluntary groups. In short, the resource
pools that fuel the intensity of political interest and debate
in “important” elections **2695  frequently “could care
less” about who fills the offices deemed to be relatively
unimportant. Long experience teaches that at this local level
traditional patronage practices contribute significantly to the
democratic process. The candidates for these offices derive
their support at the precinct level, and their modest funding
for publicity, from cadres of friends and political associates


who hope to benefit if their “man” is elected.8 The activities
of the latter are *385  often the principal source of political
information for the voting public. The “robust” political
discourse that the plurality opinion properly emphasizes is
furthered not restricted by the time-honored system.


Patronage hiring practices also enable party organizations to
persist and function at the local level. Such organizations
become visible to the electorate at large only at election
time, but the dull periods between elections require ongoing
activities: precinct organizations must be maintained; new
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voters registered; and minor political “chores” performed for
citizens who otherwise may have no practical means of access
to officeholders. In some communities, party organizations
and clubs also render helpful social services.


It is naive to think that these types of political activities
are motivated at these levels by some academic interest
in “democracy” or other public service impulse. For the
most part, as every politician knows, the hope of some
reward generates a major portion of the local political
activity supporting parties. It is difficult to overestimate
the contributions to our system by the major political
parties, fortunately limited in number compared to the
fractionalization that has made the continued existence of
democratic government doubtful in some other countries.
Parties generally are stable, high-profile, and permanent
institutions. When the names on a long ballot are meaningless
to the average voter, party affiliation affords a guidepost
by which voters may rationalize a myriad of political
choices. Cf. Buckley v. Valeo, 424 U.S., at 66-68, 96 S.Ct.,
at 657-658. Voters can and do hold parties to long-term
accountability, and it is not too much to say that, in their
absence, responsive and responsible performance in low-
profile offices, particularly, is difficult to maintain.


It is against decades of experience to the contrary, then, that
the plurality opinion concludes that patronage *386  hiring
practices interfere with the “free functioning of the electoral
process.” Ante, at 2681. This ad hoc judicial judgment runs
counter to the judgments of the representatives of the people
in state and local governments, representatives who have
chosen, in most instances, to retain some patronage practices
in combination with a merit-oriented civil service. One would
think that elected representatives of the people are better
equipped than we to weigh the need for some continuation of


patronage practices in light of the interests above identified,9


and **2696  particularly in view of local conditions.10 See
*387  CSC v. Letter Carriers, 413 U.S., at 564, 93 S.Ct.,


at 2889-2890; United Public Workers v. Mitchell, 330 U.S.
75, 99, 67 S.Ct. 556, 569, 91 L.Ed. 754 (1947). Against
this background, the assertion in the plurality opinion that
“(p)atronage dismissals . . . are not the least restrictive
alternative to achieving (any) contribution they may make
to the democratic process” is unconvincing, especially since
no alternative to some continuation of patronage practices is
suggested. Ante, at 2688 (footnote omitted).


B


I thus conclude that patronage hiring practices sufficiently
serve important state interests, including some interests
sought to be advanced by the First Amendment, to justify
a tolerable intrusion on the First Amendment interests of
employees or potential employees.


The plurality opinion asserts that patronage hiring practices
contravene the fundamental principle that “ ‘no official, high
or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion . . . .’ ”
West Virginia State Board of Education v. Barnette, 319
U.S. 624, 642, 63 S.Ct. 1178, 1187, 87 L.Ed. 1628 (1943).
But such practices simply cannot be so construed. This
case differs materially from previous cases involving the
imposition of political conditions on employment, see, E. g.,
Garner v. Los Angeles Board, 341 U.S. 716, 71 S.Ct. 909,
95 L.Ed. 1317 (1951), cases where there was an attempt
to exclude “a minority group . . . odious to the majority.”
Id., at 725, 71 S.Ct., at 915 (Frankfurter, J., concurring in
part and dissenting in part). In that context there was a
danger that governmental action was directed toward the
elimination of political beliefs *388  by penalizing adherents
to them. But patronage hiring practices have been consistent
historically with vigorous ideological competition in the
political “marketplace.” And even after one becomes a
beneficiary, the system leaves significant room for individual
political expression. Employees, regardless of affiliation, may


vote freely11 and express themselves on some political issues.
See Perry v. Sindermann, 408 U.S. 593, 92 S.Ct. 2694,
33 L.Ed.2d 570 (1972); Pickering v. Board of Education,
391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968).
The principal intrusion of patronage hiring practices on
First Amendment interests thus arises from the coercion
on associational choices that may be created by one's
desire initially to obtain employment. This intrusion, while
not insignificant, must be measured in light of **2697
the limited role of patronage hiring in most government
employment. The pressure to abandon one's beliefs and
associations to obtain government employment especially
employment of such uncertain duration does not seem to me
to assume impermissible proportions in light of the interests
to be served.


V


On the assumption that we must reach the constitutional
issue at the behest of respondents, I would hold that a state
or local government may elect to condition employment
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on the political affiliation of a prospective employee and
on the political fortunes of the hiring incumbent. History
and long-prevailing practice across the country support the
view that patronage hiring practices make a sufficiently
substantial contribution to the practical functioning of our
democratic system to support *389  their relatively modest
intrusion on First Amendment interests. The judgment today
unnecessarily constitutionalizes another element of American
life an element certainly not without its faults but one which


generations have accepted on balance as having merit.12 We


should have heeded, instead, the admonition of Mr. Justice
Holmes that “(i)f a thing has been practised for two hundred
years by common consent, it will need a strong case for
the Fourteenth Amendment to affect it%. .” Jackman v.
Rosenbaum Co., 260 U.S. 22, 31, 43 S.Ct. 9, 9, 67 L.Ed. 107
(1922); see Walz v. Tax Comm'n, 397 U.S. 664, 678, 90 S.Ct.
1409, 1416, 25 L.Ed.2d 697 (1970).


All Citations


427 U.S. 347, 96 S.Ct. 2673, 49 L.Ed.2d 547, 1 IER Cases 60


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287,
50 L.Ed. 499.


1 For purposes of our review, all of the well-pleaded allegations of respondents' complaint and uncontroverted affidavits
filed in support of the motion for a preliminary injunction are taken as true.


2 M. Tolchin & S. Tolchin, To the Victor 5-6 (1971).


3 Id., at 323.


4 Id., at 323-326.


5 See C. Fish, The Civil Service and the Patronage 87, 209-210 (1904); D. Rosenbloom, Federal Service and the
Constitution 238-240 (1971).


6 C. Friedrich & Z. Brzezinski, Totalitarian Dictatorship and Autocracy 183-188 (rev. ed. 1965).


7 Act of Jan. 16, 1883, c. 27, s 2(2) Fifth, Sixth, 22 Stat. 404.


8 See Broadrick v. Oklahoma, 413 U.S. 601, 604-605, n. 2, 93 S.Ct. 2908, 2912, 37 L.Ed.2d 830 (1973). Factors contributing
to the declining use of patronage have not been limited to the proliferation of merit systems. New methods of political
financing, the greater necessity of job expertise in public employment, growing issue orientation in the elective process,
and new incentives for political campaigners have also contributed. Sorauf, The Silent Revolution In Patronage, 20
Pub.Admin.Rev. 28, 34 (1960).


9 For comprehensive commentary on the constitutionality of the practice of patronage dismissals, see Schoen, Politics,
Patronage, and the Constitution, 3 Ind.Legal Forum 35 (1969); Comment, Patronage Dismissals: Constitutional Limits
and Political Justification, 41 U.Chi.L.Rev. 297 (1974).


10 “It is important to note that while it is the Fourteenth Amendment which bears directly upon the State it is the more specific
limiting principles of the First Amendment that finally govern this case.” Board of Education v. Barnette, 319 U.S. 624,
639, 63 S.Ct. 1178, 1186, 87 L.Ed. 1628 (1943).


11 Protection of First Amendment interests has not been limited to invalidation of conditions on government employment
requiring allegiance to a particular political party. This Court's decisions have prohibited conditions on public benefits,
in the form of jobs or otherwise, which dampen the exercise generally of First Amendment rights, however slight the
inducement to the individual to forsake those rights.
In Torcaso v. Watkins, 367 U.S. 488, 81 S.Ct. 1680, 6 L.Ed.2d 982 (1961), decided the same day as Cafeteria Workers,
the Court squarely held that a citizen could not be refused a public office for failure to declare his belief in God. More
broadly, the Court has held impermissible under the First Amendment the dismissal of a high school teacher for openly
criticizing the Board of Education on its allocation of school funds. Pickering v. Board of Education, 391 U.S. 563, 88
S.Ct. 1731, 20 L.Ed.2d 811 (1968). And in Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d 965 (1963),
unemployment compensation, rather than public employment, was the government benefit which could not be withheld
on the condition that a person accept Saturday employment where such employment was contrary to religious faith.
Similarly, the First Amendment prohibits limiting the grant of a tax exemption to only those who affirm their loyalty to the
State granting the exemption. Speiser v. Randall, 357 U.S. 513, 78 S.Ct. 1332, 2 L.Ed.2d 1460 (1958).


12 Thereafter, United States v. Robel, 389 U.S. 258, 88 S.Ct. 419, 19 L.Ed.2d 508 (1967), similarly held that mere
membership in the Communist Party could not bar a person from employment in private defense establishments important
to national security.
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13 The increasingly pervasive nature of public employment provides officials with substantial power through conditioning
jobs on partisan support, particularly in this time of high unemployment. Since the government however, may not seek
to achieve an unlawful end either directly or indirectly, the inducement afforded by placing conditions on a benefit need
not be particularly great in order to find that rights have been violated. Rights are infringed both where the government
fines a person a penny for being a Republican and where it withholds the grant of a penny for the same reason.
Petitioners contend that even though the government may not provide that public employees may retain their jobs only
if they become affiliated with or provide support for the in-party, respondents here have waived any objection to such
requirements. The difficulty with this argument is that it completely swallows the rule. Since the qualification may not be
constitutionally imposed absent an appropriate justification, to accept the waiver argument is to say that the government
may do what it may not do. A finding of waiver in this case, therefore, would be contrary to our view that a partisan job
qualification abridges the First Amendment.


14 Brief for Petitioners 12-13.


15 See also Board of Regents v. Roth, 408 U.S. 564, 571 n. 9, 92 S.Ct. 2701, 2706, 33 L.Ed.2d 548 (1972):
“In a leading case decided many years ago, the Court of Appeals for the District of Columbia Circuit held that public
employment in general was a ‘privilege,’ not a ‘right,’ and that procedural due process guarantees therefore were
inapplicable. Bailey v. Richardson, 86 U.S.App.D.C. 248, 182 F.2d 46, aff'd by an equally divided Court, 341 U.S. 918,
71 S.Ct. 669, 95 L.Ed. 1352. The basis of this holding has been thoroughly undermined in the ensuing years. For, as Mr.
Justice Blackmun wrote for the Court only last year, ‘this Court now has rejected the concept that constitutional rights turn
upon whether a governmental benefit is characterized as a ”right“ or as a ”privilege.“ ‘ Graham v. Richardson, 403 U.S.
365, 374, 91 S.Ct. 1848, 1853, 29 L.Ed.2d 534. See, e. g., Morrissey v. Brewer, 408 U.S. (471) at 482, 92 S.Ct. (2593)
at 2600 (33 L.Ed.2d 484); Bell v. Burson, (402 U.S. 535,) at 539, 91 S.Ct. (1586) at 1589 (29 L.Ed.2d 90); Goldberg v.
Kelly, (397 U.S. 254,) at 262, 90 S.Ct. (1011) at 1017 (25 L.Ed.2d 287); Shapiro v. Thompson, 394 U.S. 618, 627 n. 6, 89
S.Ct. 1322, 1329, 22 L.Ed.2d 600; Pickering v. Board of Education, 391 U.S. 563, 568, 88 S.Ct. 1731, 1734, 20 L.Ed.2d
811; Sherbert v. Verner, 374 U.S. 398, 404, 83 S.Ct. 1790, 1794, 10 L.Ed.2d 965.”


16 “(T)his Court must balance the extent of the guarantees of freedom against a congressional enactment to protect a
democratic society against the supposed evil of political partisanship by classified employees of government.” United
Public Workers v. Mitchell, 330 U.S., at 96, 67 S.Ct., at 567.


17 The Court's decision in United States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), does not support
petitioners. O'Brien dealt with the constitutionality of laws regulating the “nonspeech” elements of expressive conduct. No
such regulation is involved here, for it is association and belief per se, not any particular form of conduct, which patronage
seeks to control. Moreover, while partisanship may involve activities such as registering with a political organization,
wearing a campaign button, or contributing to a campaign fund, we cannot say these activities can be equated with such
conduct as destruction of a draft card which was involved in O'Brien. See Buckley v. Valeo, 424 U.S. 1, 17, 96 S.Ct. 612,
634, 46 L.Ed.2d 659 (1976). Finally, to paraphrase the Court's observations in Buckley : “Even if the categorization of
(partisan activity) as conduct were accepted, the limitations challenged here would not meet the O'Brien test because
the governmental interests advanced in support of the (practice of patronage) involve ‘suppressing communication.’
” Id., at 17, 96 S.Ct., at 634. For the end to be furthered by the practice involves the compulsion of support for the
incumbent political party. Indeed, unlike the legislation tested in Buckley, the practice of patronage does “focus on the
ideas expressed by persons or groups subjected to (it) . . . .” Ibid. And, contrary to O'Brien's proscription, under patronage
“the alleged governmental interest in regulating conduct arises in some measure because the communication allegedly
integral to the conduct is itself thought to be harmful.” 391 U.S., at 382, 88 S.Ct., at 1682.


18 It does not appear that efficiency and effective government were the concerns of elected officials in this case. Employees
originally dismissed were reinstated after obtaining sponsorship letters, a practice hardly promotive of efficiency if the
employee's work had been less than par or if the employee had previously behaved in an insubordinate manner. App.
14. Complaints by one supervisor that too many people were being discharged too fast, without adequately trained
replacements, were met with the response that the number of dismissals was to be maintained because the job openings
were needed for partisan appointments. Id., at 15. One Republican employee of the Sheriff's Office was told that his
dismissal had nothing to do with the quality of his work, but that his position was needed for a Democratic replacement.
Id., at 22.


19 In this regard, petitioners' reliance on American Communications Assn. v. Douds, 339 U.S. 382, 70 S.Ct. 674, 94 L.Ed.
925 (1950), is misplaced. To be sure, that decision upheld a section of the National Labor Relations Act denying certain
benefits of the Act to labor organizations which had not filed with the National Labor Relations Board affidavits that their
leaders were not members of the Communist Party. The Court there deferred to a legislative determination, that, with
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respect to labor relations, the Communist Party was unlike other parties in its use of union leadership to bring about strikes
and other obstructions to commerce. The Court was careful to note in Douds, however, that the precise holding in that
case would not serve as a departure point for inferences of ill conduct grounded merely on political association. Id., 339
U.S. at 410, 70 S.Ct. at 689. Indeed, the Court in Douds also carefully observed that political affiliations and beliefs “are
circumstances ordinarily irrelevant to permissible subjects of government action.” Id., 339 U.S. at 391, 70 S.Ct. at 680.
Those caveats were well stated. With but three exceptions shortly after Douds, Adler v. Board of Education, 342 U.S. 485,
72 S.Ct. 380, 96 L.Ed. 517 (1952); Garner v. Los Angeles Board, 341 U.S. 716, 71 S.Ct. 909, 95 L.Ed. 1317 (1951); and
Gerende v. Board of Supervisors, 341 U.S. 56, 71 S.Ct. 565, 95 L.Ed. 745 (1951), the Court's decisions have consistently
rejected all inferences based merely on belief and association, and we do so today. See e. g., Keyishian v. Board of
Regents, 385 U.S., at 606-608, 87 S.Ct., at 685-686; Wieman v. Updegraff, 344 U.S., at 188-190, 73 S.Ct., at 217-218.


20 Legislative restraints on political management and campaigning were also upheld in Letter Carriers and Mitchell because
they served to protect individual belief and association and, thereby, the political process. The distinction between this
case and those cases in that respect is treated infra, this page and at 2687-2688.


21 Brief for Petitioners, 43, quoting V. Key, Politics, Parties and Pressure Groups 369 (5th ed. 1964).


22 Partisan politics bears the imprimatur only of tradition, not the Constitution.
“It may be correct that the patronage system has been followed for ‘almost two hundred years' and therefore was in
existence when the Constitution was adopted. However, the notoriety of the practice in the administration of Andrew
Jackson in 1828 implies that it was not prevalent theretofore; we are not aware of any discussion of the practice during
the drafting of the Constitution or the First Amendment. In any event, if the age of a pernicious practice were a sufficient
reason for its continued acceptance, the constitutional attack on racial discrimination would, of course, have been doomed
to failure.” Illinois State Employees Union v. Lewis, 473 F.2d 561, 568 n. 14 (CA7 1972).


23 Sorauf, The Silent Revolution in Patronage, 20 Pub.Admin.Rev. 28, 32-33 (1960); Sorauf, Patronage and Party, 3 Midwest
J.Pol.Sci. 115, 118-120 (1959).


24 See n. 8, Supra.


25 The Court's decision earlier this term in Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976), is not contrary.
It is true that in Buckley, as here, the interest to be served was the democratic system, and accordingly in Buckley, the
infringement of some First Amendment rights was held to be tolerable. In Buckley, however, unlike here, the disclosure
and contribution limitations on campaign financing, which were upheld, were essential to eliminating the grave evil of
improper influence in the political process. The Court found that those provisions “constitute the Act's primary weapons
against the reality or appearance of improper influence stemming from the dependence of candidates on large campaign
contributions.” Id., at 58, 96 S.Ct., at 653. The Court further found that “(t)he contribution ceilings . . . serve the basic
governmental interest in safeguarding the integrity of the electoral process without directly impinging upon the rights
of individual citizens and candidates to engage in political debate and discussion.” Ibid. With respect to expenditure
limitations, however, which were not upheld, the Court found: “These provisions place substantial and direct restrictions
on the ability of candidates, citizens, and associations to engage in protected political expression, restrictions that the
First Amendment cannot tolerate.” Id., at 58-59, 96 S.Ct., at 653. The restrictions imposed by patronage dismissals,
limiting wholesale an individual's political beliefs, expression, and association, while perhaps less direct, are equally, if
not more, substantial, and therefore also intolerable to the First Amendment. Moreover, patronage dismissals involve the
evil of influence, whose very need for elimination justified the contribution and disclosure provisions in Buckley.


26 “To declare that the present supposed evils of political activity are beyond the power of Congress to redress would leave
the nation impotent to deal with what many sincere men believe is a material threat to the democratic system.” United
Public Workers v. Mitchell, supra, 330 U.S., at 99, 67 S.Ct., at 569. “Congress may reasonably desire to limit party activity
of federal employees so as to avoid a tendency toward a one-party system.” Id., at 100, 67 S.Ct., at 569.


27 The judgment that the First Amendment interests in political campaigning and management must, in the setting of public
employment, give way to the First Amendment interests in individual belief and association does not necessarily extend
to other contexts. Restraining political campaigning and management in the area of public employment leaves it free to
continue in other settings. The consequence of no such restraint, however, is the complete restriction of individual belief
and association for each public employee affected.


28 Letter Carriers did observe: “Although Congress is free to strike a different balance than it has, if it so chooses, we think
the balance it has so far struck is sustainable by the obviously important interests sought to be served by the limitations
on partisan political activities now contained in the Hatch Act.” 413 U.S., at 564, 93 S.Ct., at 2890. Though Congress
may be free not to impose restraints on political campaigning and management in the public employment sector, we are



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950116043&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_689

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950116043&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_689

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950116043&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_680

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952116037&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952116037&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951117353&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951117394&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129466&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_685&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_685

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129466&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_685&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_685

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952120579&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_217

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972113564&pubNum=350&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_350_568&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_568

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_653

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142308&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_653

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117127&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_569

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117127&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_569

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117127&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_569

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126456&pubNum=708&originatingDoc=I319917e09c2511d9bdd1cfdd544ca3a4&refType=RP&fi=co_pp_sp_708_2890&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2890





Elrod v. Burns, 427 U.S. 347 (1976)
96 S.Ct. 2673, 49 L.Ed.2d 547, 1 IER Cases 60


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 17


not similarly free to do so where those practices, protected as they may be in other contexts, are found impermissibly to
preempt equally, if not more, fundamental constitutional rights.


29 The timeliness of political speech is particularly important. See Carroll v. Princess Anne, 393 U.S. 175, 182, 89 S.Ct. 347,
352, 21 L.Ed.2d 325 (1968); Wood v. Georgia, 370 U.S. 375, 391-392, 82 S.Ct. 1364, 1373-1374, 8 L.Ed.2d 569 (1962).
“(T)he purpose of the First Amendment includes the need . . . ‘to protect parties in the free publication of matters of public
concern, to secure their right to a free discussion of public events and public measures, and to enable every citizen at
any time to bring the government and any person in authority to the bar of public opinion by any just criticism upon their
conduct in the exercise of the authority which the people have conferred upon them,’ ” Id., at 392, 82 S.Ct., at 1374
(quoting 2 T. Cooley, Constitutional Limitations 885 (8th ed. 1927)).


1 Substantially for the reasons stated in the plurality opinion, I agree that the question presented here is a justiciable one. I
note, however, that the ability to formulate judicial standards is another factor to be considered in evaluating justiciability.
Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962). The difficulty of formulating standards might pose a bar
to judicial review of some patronage practices not before us.


2 The sources primarily relied upon for the statements in text are C. Fish, The Civil Service and the Patronage (1905), and
D. Rosenbloom, Federal Service and the Constitution (1971).


3 On petitioners' motion to dismiss, the District Court had before it only the complaint and the petitioners' conclusory
motions to dismiss. Although one reasonably may be confident that these employees willingly accepted this employment
as political patronage, with full knowledge that their continued employment depended on the outcome of the next election,
this may not be entirely clear from the pleadings as viewed upon a motion to dismiss. The District Court made no finding
of fact in this respect, and its brief opinion does not rely on this ground.


4 One may agree readily that different plaintiffs legitimately could assert First Amendment interests. These would be
individuals who desired to be hired for state or local employment and who possessed all requisite qualifications except
the “right” political posture or sponsorship.


5 This case involves only employees. We thus face no allegations that patronage practices exclude any voters or
candidates from effective participation in the political process by impermissibly disadvantaging them. Cf. Shakman v.
Democratic Organization of Cook County, 435 F.2d 267 (CA7 1970). Elrod informs us that since 1955 two Democrats,
two Republicans, and an Independent have served as Sheriff. Reply Brief for Petitioners 11 n. 20a.


6 Some commentators have believed that patronage hiring practices promote other social interests as well:
“Patronage is peculiarly important for minority groups, involving much more than the mere spoils of office. Each first
appointment given a member of any underdog element is a boost in that element's struggle for social acceptance. It
means that another barrier to their advance has been lifted, another shut door has swung open.”
S. Lubell, The Future of American Politics 76-77 (1952).


7 As this case presents only the question whether a State constitutionally may pursue patronage hiring practices, we do
not consider whether such practices would be justified if pursued by the Federal Government.


8 Former Senator Paul H. Douglas (D. Ill.) said of patronage hiring practices:
“In short, I am for civil service but not for having civil service dominate public employment 100 percent. That would give
us the bureaucracy of Germany and France which I do not regard as ideal.
“But I would like to have you consider just how long most liberals would be able to last in Congress if you stripped us of all
patronage, as you desire. We who try to defend the interests of the people, the consumers and the taxpayers commonly
face the powerful opposition of the special-interest groups which will spend enormous sums of money to defeat us. . . .
If we are to survive we need some support rooted in gratitude for material favors which at the same time do not injure
the general public.” Letter to New Republic, July 14, 1952, p. 2.


9 The plurality might be taken to concede some promotion of the democratic process by patronage hiring practices but
to conclude that in net effect such practices will reduce political debate impermissibly by affecting some employees or
potential employees and thereby depriving society of the “unfettered judgment of each citizen on matters of political
concern.” Ante, at 2689. In the past the Court has upheld congressional actions designed to increase the overall level
of political discourse but affecting adversely the First Amendment interests of some individuals. Buckley v. Valeo, supra,
424 U.S. 1, 64-68, 96 S.Ct. 612, 656-658, 46 L.Ed.2d 659 (1976) (disclosure requirements); CSC v. Letter Carriers, 413
U.S. 548, 564-566, 93 S.Ct. 2880, 2889-2891, 37 L.Ed.2d 796 (1973); Red Lion Broadcasting Co. v. FCC, 395 U.S.
367, 392-395, 89 S.Ct. 1794, 1807-1809, 23 L.Ed.2d 371 (1969). In Letter Carriers we indicated specifically that the
First Amendment freedoms of federal employees could be limited in an effort to further the functioning of the democratic
process. I do not believe that local legislative judgments as to what will further the democratic process in light of local
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conditions should receive less weight than these congressional judgments. Surely that should be the case until we have
a record, if one could be created, showing the fears of the plurality to be justified.


10 The judgment today is limited to nonpolicymaking positions. Ante, at 2687. A “policy-making” exception, however, will not
allow substantial advancement of the state interests undercut by the Court's holding, as it is doubtful that any significant
number of employees can be identified as policymakers in a sheriff's office. States have chosen to provide for the election
of many local officials who have little or no genuine policymaking functions, see Supra, at 2694-2695, and the subordinates
of such officials are even less likely to have such functions. It thus is predictable that the holding today will terminate
almost completely the contributions of patronage hiring practices to the democratic process. The probability of this result
is increased to the extent that the needs of efficiency in local government require that policymaking positions be included
in a merit-oriented, nonpolitical civil service.


11 It appears that before the adoption of the Australian ballot, one's access to or retention of a government job sometimes
could depend on voting “correctly.” D. Rosenbloom, Supra, n. 2, at 61. Today this ultimate core of political expression is
beyond the reach of any coercive effects of the patronage system.


12 In concluding that the Constitution does not require the invalidation of state and local patronage systems, I wish to make
clear that approval of any particular type of system or of the practice in any particular State, city, or community is not
implied. I believe that the prevailing practice is to establish a broad base of merit-oriented civil service, but to leave
some room for the operation of traditional patronage. I must say that the “mix” in Cook County (where only about half
of the employees in the Sheriff's Office are within the merit system) seems disproportionate. On the other hand, there
are smaller communities E. g., where nonpartisan, council-manager forms of government exist in which the merit system
embraces the vast majority of public employees. Political scientists and students of government differ, and their views
also have varied from time to time, as to the best means of structuring state and local government employment in the
public interest. Nor is the answer necessarily the same for every community without regard to its size, form of government,
or other local conditions. My conviction, as indicated in the opinion above, is that we should not foreclose local options
in the name of a constitutional right perceived to be applicable for the first time after nearly two centuries.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation


West's District of Columbia Code Annotated 2001 Edition
Division I. Government of District.


Title 1. Government Organization. (Refs & Annos)
Chapter 2. District of Columbia Home Rule.


Subchapter VI. Reservation of Congressional Authority.


DC ST § 1-206.02
Formerly cited as DC ST 1981 § 1-233


§ 1-206.02. Limitations on the Council.


Currentness


(a) The Council shall have no authority to pass any act contrary to the provisions of this chapter except as specifically provided
in this chapter, or to:


(1) Impose any tax on property of the United States or any of the several states;


(2) Lend the public credit for support of any private undertaking;


(3) Enact any act, or enact any act to amend or repeal any Act of Congress, which concerns the functions or property of the
United States or which is not restricted in its application exclusively in or to the District;


(4) Enact any act, resolution, or rule with respect to any provision of Title 11 (relating to organization and jurisdiction of
the District of Columbia courts);


(5) Impose any tax on the whole or any portion of the personal income, either directly or at the source thereof, of any individual
not a resident of the District (the terms “individual” and “resident” to be understood for the purposes of this paragraph as
they are defined in § 47-1801.04);


(6) Enact any act, resolution, or rule which permits the building of any structure within the District of Columbia in excess of
the height limitations contained in § 6-601.05, and in effect on December 24, 1973;


(7) Enact any act, resolution, or regulation with respect to the Commission on Mental Health;


(8) Enact any act or regulation relating to the United States District Court for the District of Columbia or any other court of
the United States in the District other than the District courts, or relating to the duties or powers of the United States Attorney
or the United States Marshal for the District of Columbia;
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(9) Enact any act, resolution, or rule with respect to any provision of Title 23 (relating to criminal procedure), or with respect
to any provision of any law codified in Title 22 or 24 (relating to crimes and treatment of prisoners), or with respect to any
criminal offense pertaining to articles subject to regulation under Chapter 45 of Title 22 during the 48 full calendar months
immediately following the day on which the members of the Council first elected pursuant to this chapter take office; or


(10) Enact any act, resolution, or rule with respect to the District of Columbia Financial Responsibility and Management
Assistance Authority established under § 47-391.01(a).


(b) Nothing in this chapter shall be construed as vesting in the District government any greater authority over the National
Zoological Park, the National Guard of the District of Columbia, the Washington Aqueduct, the National Capital Planning
Commission, or, except as otherwise specifically provided in this chapter, over any federal agency, than was vested in the
Commissioner prior to January 2, 1975.


(c)(1) Except acts of the Council which are submitted to the President in accordance with Chapter 11 of Title 31, United States
Code, any act which the Council determines, according to § 1-204.12(a), should take effect immediately because of emergency
circumstances, and acts proposing amendments to subchapter IV of this chapter and except as provided in § 1-204.62(c) and
§ 1-204.72(d)(1) the Chairman of the Council shall transmit to the Speaker of the House of Representatives, and the President
of the Senate, a copy of each act passed by the Council and signed by the Mayor, or vetoed by the Mayor and repassed by
two-thirds of the Council present and voting, each act passed by the Council and allowed to become effective by the Mayor
without his signature, and each initiated act and act subject to referendum which has been ratified by a majority of the registered
qualified electors voting on the initiative or referendum. Except as provided in paragraph (2) of this subsection, such act shall
take effect upon the expiration of the 30-calendar-day period (excluding Saturdays, Sundays, and holidays, and any day on
which neither House is in session because of an adjournment sine die, a recess of more than 3 days, or an adjournment of more
than 3 days) beginning on the day such act is transmitted by the Chairman to the Speaker of the House of Representatives and
the President of the Senate, or upon the date prescribed by such act, whichever is later, unless during such 30-day period, there
has been enacted into law a joint resolution disapproving such act. In any case in which any such joint resolution disapproving
such an act has, within such 30-day period, passed both Houses of Congress and has been transmitted to the President, such
resolution, upon becoming law, subsequent to the expiration of such 30-day period, shall be deemed to have repealed such act,
as of the date such resolution becomes law. The provisions of § 1-206.04, except subsections (d), (e), and (f) of such section,
shall apply with respect to any joint resolution disapproving any act pursuant to this paragraph.


(2) In the case of any such act transmitted by the Chairman with respect to any act codified in Title 22, 23, or 24 of the District
of Columbia Code, such act shall take effect at the end of the 60-day period beginning on the day such act is transmitted
by the Chairman to the Speaker of the House of Representatives and the President of the Senate unless, during such 60-day
period, there has been enacted into law a joint resolution disapproving such act. In any case in which any such joint resolution
disapproving such an act has, within such 60-day period, passed both Houses of Congress and has been transmitted to the
President, such resolution, upon becoming law subsequent to the expiration of such 60-day period shall be deemed to have
repealed such act, as of the date such resolution becomes law. The provisions of § 1-206.04, relating to an expedited procedure
for consideration of joint resolutions, shall apply to a joint resolution disapproving such act as specified in this paragraph.


(3) The Council shall submit with each Act transmitted under this subsection an estimate of the costs which will be incurred
by the District of Columbia as a result of the enactment of the act in each of the first 4 fiscal years for which the act is in
effect, together with a statement of the basis for such estimate.
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Synopsis
A newspaper columnist allegedly imputed mismanagement
and peculation to plaintiff specifically when plaintiff and
county commissioners were in charge of a county ski
recreation area in New Hampshire. The supervisor filed a civil
libel action against the columnist. A jury in New Hampshire
Superior Court awarded damages to the plaintiff. Exceptions
of defendant were reserved and transferred. The Supreme
Court of New Hampshire, 106 N.H. 26, 203 A.2d 773,
rendered judgment on the verdict. Certiorari was granted. The
Supreme Court, Mr. Justice Brennan, held that in order to
recover damages the plaintiff must show that the asserted
implication of the column was made specifically of and
concerning him, and that instructions which permitted him
to recover upon a finding merely that he was one of a small
group acting for an organ of government, only some of whom
were implicated, but all of whom were tinged with suspicion,
were erroneous.


Reversed and remanded to New Hampshire Supreme Court
for further proceedings.


Mr. Justice Fortas dissented; Mr. Justice Black, Mr. Justice
Douglas and Mr. Justice Harlan dissented in part.


Attorneys and Law Firms


**671  *76  Arthur H. Nighswander, Laconia, N.H., for
petitioner.


Stanley M. Brown, Manchester, N.H., for respondent.


Opinion


*77  Mr. Justice BRENNAN delivered the opinion of the
Court.


 A jury in New Hampshire Superior Court awarded
respondent damages in this civil libel action based on one
of petitioner's columns in the Laconia Evening Citizen.
Respondent alleged that the column contained defamatory
falsehoods concerning his performance as Supervisor of
the Belknap County Recreation Area, a facility owned and
operated by Belknap County. In the interval between the trial
and the decision of petitioner's appeal by the New Hampshire
Supreme Court, we decided New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686. We there held that
consistent with the First and Fourteenth Amendments a State
cannot award damages to a public official for defamatory
falsehood relating to his official conduct unless the official
proves actual malice—that the falsehood was published with
knowledge of its falsity or with reckless disregard of whether
it was true or false. The New Hampshire Supreme Court
affirmed the award, finding New York Times no bar. 106
N.H. 26, 203 A.2d 773. We granted certiorari and requested
the parties to brief and argue, in addition to the questions
presented in the petition for certiorari, the question whether
respondent was a ‘public official’ under New York Times and
under our decision in Garrison v. State of Louisiana, 379 U.S.
64, 85 S.Ct. 209, 13 L.Ed.2d 125; 380 U.S. 941, 85 S.Ct. 1023,
13 L.Ed.2d 961.


The Recreation Area was used principally as a ski resort
but also for other recreational activities. Respondent was
employed by and directly responsible to the Belknap County
Commissioners, three elected officials in charge of the
county government. During the 1950's, a public controversy
developed over the way respondent and the Commissioners
operated the Area; some protested that **672  respondent
and the Commissioners had not developed the *78  Area's
full potential, either as a resort for local residents or as a
tourist attraction that might contribute to the county's taxes.
The discussion culminated in 1959, when the New Hampshire
Legislature enacted a law transferring control of the Area to


a special five-man commission.1 At least in part to give this
new regime a fresh start, respondent was discharged.


Petitioner regularly contributed an unpaid column to the
Laconia Evening Citizen. In it he frequently commented
on political matters. As an outspoken proponent of the
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change in operations at the Recreation Area, petitioner's
views were often sharply stated, and he had indicated
disagreement with the actions taken by respondent and the
County Commissioners. In January 1960, during the first ski
season under the new management, some six months after
respondent's discharge, petitiioner published the column that
respondent alleges libeled him. In relevant part, it reads:
‘Been doing a little listening and checking at Belknap
Recreation Area and am thunderstruck by what am learning.


‘This year, a year without snow till very late, a year with
actually few very major changes in procedure; the difference
in cash income simply fantastic, almost unbelievable.


‘On any sort of comparative basis, the Area this year is doing
literally hundreds of per cent BETTER than last year.


‘When consider that last year was excellent snow year, that
season started because of more snow, months earlier last year,
one can only ponder following question:


‘What happened to all the money last year? and every other
year? What magic has Dana Beane *79  (Chairman of the
new commission) and rest of commission, and Mr. Warner
(respondent's replacement as Supervisor) wrought to make
such tremendous difference in net cash results?’


I.


The column on its face contains no clearly actionable
statement. Although the questions ‘What happened to all
the money last year? and every other year?’ could be
read to imply peculation, they could also be read, in
context, merely to praise the present administration. The
only persons mentioned by name are officials of the new
regime; no reference is made to respondent, the three
elected commissioners, or anyone else who had a part in
the administration of the Area during respondent's tenure.
Persons familiar with the controversy over the Area might
well read it as complimenting the luck or skill of the new
management in attracting increased patronage and producing
a ‘tremendous difference in net cash results' despite less
favorable snow; indeed, witnesses for petitioner testified that
they so read the column.


Respondent offered extrinsic proofs to supply a defamatory
meaning. These proofs were that the column greatly
exaggerated any improvement under the new regime, and that


a large part of the community understood it to say that the
asserted improvements were not explicable by anything the
new management had done. Rather, his witnesses testified,
they read the column as imputing mismanagement and
peculation during respondent's tenure. Respondent urged two
theories to support a recovery based on that imputation.


II.


 The first was that the jury could award him damages if it
found that **673  the column cast suspicion indiscriminately
*80  on the small number of persons who composed


the former management group, whether or not it found
that the imputation of misconduct was specifically made


of and concerning him.2 This theory of recovery was
open to respondent under New Hampshire law; the trial
judge explicitly instructed the jury that ‘an imputation of
impropriety or a crime to one or some of a small group


that cast suspicion upon all is actionable.'3 The question
is presented, however, whether that theory of recovery is
precluded by our holding in New York Times that, in the
absence of sufficient evidence that the attack focused on the
plaintiff, an otherwise impersonal attack on governmental
operations cannot be utilized to establish a libel of those
administering the operations. 376 U.S., at 290—292, 84 S.Ct.,
at 731.


The plaintiff in New York Times was one of the three elected
Commissioners of the City of Montgomery, Alabama. His
duties included the supervision of the police department. The
statements in the advertisement upon which he principally
relied as referring to him were that ‘truckloads of police
* * * ringed the Alabama State College Campus' after
a demonstration on the State Capitol steps, and that Dr.
Martin Luther King had been ‘arrested * * * seven times.’
These statements were false in that although the police had
been ‘deployed near the campus,’ they had not actually
‘ringed’ it and had not gone there in connection with a
State Capitol demonstration, and in that Dr. King had been
arrested only *81  four times. We held that evidence that
Sullivan as Police Commissioner was the supervisory head
of the Police Department was constitutionally insufficient to
show that the statements about police activity were ‘of and
concerning’ him; we rejected as inconsistent with the First
and Fourteenth Amendments the proposition followed by the
Alabama Supreme Court in the case that ‘(i)n measuring
the performance or deficiencies of * * * groups, praise or
criticism is usually attached to the official in complete control
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of the body,’ New York Times Co. v. Sullivan, 273 Ala.
656, 674—675, 144 So.2d 25, 39. To allow the jury to
connect the statements with Sullivan on that presumption
alone was, in our view, to invite the spectre of prosecutions
for libel on government, which the Constitution does not
tolerate in any form. 376 U.S., at 273—276, 290—292, 84


S.Ct., at 722, 731.4 We held ‘that such a proposition may
not constitutionally be utilized to establish that an otherwise
impersonal attack on governmental operations was a libel of
an official responsible for those operations.’ 376 U.S., at 292,
84 S.Ct., at 732. There must be evidence showing that the
attack was read as specifically directed at the plaintiff.
 Were the statement at issue in this case an explicit charge that
the Commissioners and Baer or the entire Area management
were corrupt, we assume without deciding that any member


of the identified group might recover.5 The statement itself
might be sufficient evidence that the attack was specifically
directed at each individual. Even if a charge and reference
were merely implicit, **674  as is alleged here, but a plaintiff
could show by extrinsic proofs that the statement referred
to him, it would be no defense to a suit by one member
of an *82  identifiable group engaged in governmental
activity that another was also attacked. These situations are
distinguishable from the present case; here, the jury was
permitted to infer both defamatory content and reference from
the challenged statement itself, although the statement on its
face is only an impersonal discussion of government activity.
To the extent the trial judge authorized the jury to award
respondent a recovery without regard to evidence that the
asserted implication of the column was made specifically
of and concerning him, we hold that the instruction was


erroneous.6 Here, no explicit charge of peculation was
made; no assault on the previous management appears.
The jury was permitted to award damages upon a finding
merely that respondent was one of a small group acting
for an organ of government, only some of whom were
implicated, but all of whom were tinged with suspicion.
In effect, this permitted the jury to find liability merely
on the basis of his relationship to the government agency,
the operations of which were the subject of discussion. It
is plain that the elected Commissioners, also members of
that group, *83  would have been barred from suit on this
theory under New York Times. They would be required
to show specific reference. Whether or not respondent was
a public official, as a member of the group he bears the


same burden.7 A theory that the column cast indiscriminate
suspicion on the members of the group responsible for the
conduct of this governmental operation is tantamount to a


demand for recovery based on libel of government, and
therefore is constitutionally insufficient. Since the trial judge's
instructions were erroneous in this respect, the judgment must
be reversed.


III.


 Respondent's second theory, supported by testimony of
several witnesses, was that the column was read as referring
specifically to him, as the ‘man in charge’ at the Area,
personally responsible for its financial affairs. Even accepting
respondent's reading, the column manifestly discusses the


conduct of operations of government.8 The subject matter
may have been only of local interest, but at least here,
where publication was addressed primarily to the **675
interested community, that fact is constitutionally irrelevant.
The question is squarely presented whether the ‘public
official’ designation under New York Times applies.


If it does, it is clear that the jury instructions were improper.
Under the instructions, the jury was permitted *84  to find
that negligent misstatement of fact would defeat petitioner's
privilege. That test was rejected in Garrison, 379 U.S., at 79,
85 S.Ct., at 218, where we said, ‘The test which we laid down
in New York Times is not keyed to ordinary care; defeasance
of the privilege is conditioned, not on mere negligence, but on
reckless disregard for the truth.’ The trial court also charged
that ‘(d)efamatory matter which constitutes comment rather
than fact is justified if made without malice and represented
fair comment on matters of public interest,’ and defined
malice to include ‘ill will, evil motive, intention to injure. *
* *’ This definition of malice is constitutionally insufficient
where discussion of public affairs is concerned; ‘(w)e held,
in New York Times that a public official might be allowed
the civil remedy only if he establishes that the utterance was
false and that it was made with knowledge of its falsity or in
reckless disregard of whether it was false or true.’ Garrison,
379 U.S., at 74, 85 S.Ct., at 215.
 Turning, then, to the question whether respondent was a
‘public official’ within New York Times we reject at the
outset his suggestion that it should be answered by reference
to state-law standards. States have developed definitions of
‘public official’ for local administrative purposes, not the


purposes of a national constitutional protection.9 If existing
state-law standards reflect the purposes of New York Times,
this is at best accidental. Our decision in New York Times,
moreover, draws its force from the constitutional protections
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afforded free expression. The standards that set the scope of
its principles cannot therefore be such that ‘the constitutional
limits of free expression in the Nation would vary with state
lines.’ Pennekamp v. State of Florida, 328 U.S. 331, 335, 66


S.Ct. 1029, 1031, 90 L.Ed. 1295.10


*85   We remarked in New York Times that we had no
occasion ‘to determine how far down into the lower ranks
of government employees the ‘public official’ designation
would extend for purposes of this rule, or otherwise to
specify categories of persons who would or would not be
included.' 376 U.S., at 283, n. 23, 84 S.Ct., at 727. No
precise lines need be drawn for the purposes of this case. The
motivating force for the decision in New York Times was
twofold. We expressed ‘a profound national commitment to
the principle that debate on public issue should be uninhibited,
robust, and wide-open, and that (such debate) may well
include vehement, caustic, and sometimes unpleasantly sharp
attacks on government and public officials.’ 376 U.S., at
270, 84 S.Ct., at 721. (Emphasis supplied.) There is, first,
a strong interest in debate on public issues, and, second,
a strong interest in debate about those persons who are in
a position significantly to influence the resolution of those
issues. Criticism of government is **676  at the very center
of the constitutionally protected area of free discussion.
Criticism of those responsible for government operations
must be free, lest criticism of government itself be penalized.
It is clear, therefore, that the ‘public official’ designation
applies at the very least to those among the hierarchy of
government employees who have, or appear to the public to
have, substantial responsibility for or control over the conduct


of governmental affairs.11


*86   This conclusion does not ignore the important social
values which underlie the law of defamation. Society has a
pervasive and strong interest in preventing and redressing
attacks upon reputation. But in cases like the present, there
is tension between this interest and the values nurtured
by the First and Fourteenth Amendments. The thrust of
New York Times is that when interests in public discussion
are particularly strong, as they were in that case, the
Constitution limits the protections afforded by the law
of defamation. Where a position in government has such
apparent importance that the public has an independent
interest in the qualifications and performance of the person
who holds it, beyond the general public interest in the
qualifications and performance of all government employees,


both elements we identified in New York Times are present12


and the New York Times malice standards apply.13


*87   As respondent framed his case, he may have held such
a position. Since New York Times had not been decided when
his case went to trial, his presentation was not shaped to the
‘public official’ issue. He did, however, seek to show that the
article referred particularly to him. His theory was that his
role in the management of the Area was so prominent and
important that the public regarded him as the man responsible
for its operations, chargeable with its failures and to be
credited with its successes. Thus, to prove the article referred
to him, he showed the importance of his rule; the same
showing, at the least, raises a substantial argument that he was


a ‘public official.'14


**677  The record here, however, leaves open the possibility
that respondent could have adduced proofs to bring his claim
outside the New York Times rule. Moreover, even if the claim
falls within New York Times, the record suggests respondent
may be able to present a jury question of malice as there
defined. Because the trial here was had before New York
Times, we have concluded that we should not foreclose him
from attempting retrial of his *88  action. We remark only
that, as is the case with questions of privilege generally it is
for the trial judge in the first instance to determine whether


the proofs show respondent to be a ‘public official.'15


The judgment is reversed and the case remanded to the
New Hampshire Supreme Court for further proceedings not
inconsistent with this opinion.


It is so ordered.


Reversed and remanded.


Mr. Justice CLARK concurs in the result.


Mr. Justice DOUGLAS, concurring.


In New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct.


710, 11 L.Ed.2d 686, we dealt with elected officials.1 We now
have the question as to how far its principles extend or how
far down the hierarchy we should go.


The problems presented are considerable ones. Maybe the
key man in a hierarchy is the night watchman responsible
for thefts of state secrets. Those of us alive in the 1940's



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114673&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1031&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1031

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114673&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1031&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1031

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_727&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_727

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_721

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_721

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I98be5c959c1c11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Rosenblatt v. Baer, 383 U.S. 75 (1966)
86 S.Ct. 669, 15 L.Ed.2d 597, 1 Media L. Rep. 1558


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5


and 1950's witnessed the dreadful orderal of people in the
public service being pummelled by those inside and outside
government, with charges that were false, abusive, and
damaging to the extreme. Many of them, unlike the officials in
New York Times who ran far election, rarely had opportunity
for rejoinder.


*89  Yet if free discussion of public issues is the guide, I
see no way to draw lines that exclude that night watchman,
the file clerk, the typist, or, for that matter, anyone on the
public payroll. And how about those who contract to carry
out governmental missions? Some of them are as much in
the public domain as any socalled officeholder. And how
about the dollar-a-year man, whose prototype was publicized
in United States v. Mississippi Valley Generating Co., 364


U.S. 520, 81 S.Ct. 294, 5 L.Ed.2d 268?2 And the industrialists
who raise the price of a basic commodity? Are not steel and
aluminum in the public domain? And the labor **678  leader
who combines trade unionism with bribery and racketeering?
Surely the public importance of collective bargaining puts
labor as well as management into the public arena so far as


the present constitutional issue is concerned.3


The Court in Thornhill v. State of Alabama, 310 U.S. 88, 101
—102, 60 S.Ct. 736, 744, 84 L.Ed. 1093, put the issue as
follows:
‘The freedom of speech and of the press guaranteed
by the Constitution embraces at the least the liberty to
discuss publicly and truthfully all matters of public concern
without previous restraint or fear of subsequent punishment.
The exigencies of the colonial period and the efforts to
secure freedom from oppressive adminstration developed a
broadened conception of these liberties as adequate to supply
the public need for information and education with respect
to the significant issues of the times. * * * Freedom of
discussion, if it would fulfill its historic function in this nation,
must embrace *90  all issues about which information is
needed or appropriate to enable the members of society to
cope with the exigencies of their period.’


If the term ‘public official’ were a constitutional term, we
would be stuck with it and have to give it content. But the term
is our own; and so long as we are fashioning a rule of free
discussion of public issues I cannot relate it only to those who,
by the Court's standard, are deemed to hold public office.


The question in final analysis is the extent to which the Due
Process Clause of the Fourteenth Amendment has displaced
the libel laws of the States. I do not suppose anyone would


have thought in those terms at the time the Amendment was
adopted. But constitutional law is not frozen as of a particular
moment of time. It was indeed not until 1931 that this Court
squarely held that the First Amendment was applicable to
the States by reason of the Fourteenth (Stromberg v. People
of State of California, 283 U.S. 359, 368—369, 51 S.Ct.
532, 535, 75 L.Ed. 117)—New York Times being merely an
application and extension of that principle. But since freedom
of speech is now the guideline, do state libel laws have any
place at all in our constitutional system, at least when it comes
to public issues? If freedom of speech is the guide, why is
it restricted to speech addressed to the larger public matters
and not applicable to speech at the lower levels of science, the
humanities, the professions, agriculture, and the like?


In my view the First Amendment would bar Congress from
passing any libel law, the Alien and Sedition Act (1 Stat.
596) to the contrary notwithstanding. Some think that due
process as applied to the States is a watered-down federal
version as respects the guarantees in the Bill of Rights that
are incorporated into the Fourteenth Amendment. See e.g.,
Roth v. United States, 354 U.S. 476, 501, 77 S.Ct. 1304,
1317, 1 L.Ed.2d 1498 (separate opinion); Beauharnais v.
People of State of Illinois, 343 U.S. 250, 287, 72 S.Ct. 725,
746, 96 L.Ed. 919 (dissenting opinion). *91  That has been
the minority view, the majority maintaining that there is no
difference. If there is no difference and if I am right in
assuming Congress could not constitutionally pass a libel
law, then the question is whether a public issue, not a public


official, is involved.4


**679  The case is therefore for me in a different posture
than the one discussed by the Court. I would prefer to dismiss


the writ as improvidently granted.5 To facilitate our work,6


however, I have decided to join Part II of the Court's opinion,
as well as Mr. Justice BLACK'S separate opinion, and to
concur in the judgment.


Mr. Justice STEWART, concurring.


The Constitution does not tolerate actions for libel on
government. State defamation laws, therefore, whether *92
civil or criminal, cannot constitutionally be converted into
laws against seditious libel. Our decisions in the New York
Times and Garrison cases turned upon that fundamental


proposition.1 What the Court says today seems to me fully
consonant with those decisions, and I join the Court's opinion
and judgment.
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It is a fallacy, however, to assume that the First Amendment
is the only guidepost in the area of state defamation laws. It is
not. As the Court says, ‘important social values * * * underlie
the law of defamation. Society has a pervasive and strong
interest in preventing and redressing attacks upon reputation.’


The right of a man to the protection of his own reputation from
unjustified invasion and wrongful hurt reflects no more than
our basic concept of the essential dignity and worth of every
human being—a concept at the root of any decent system of
ordered liberty. The protection of private personality, like the
protection of life itself, is left primarily to the individual States
under the Ninth and Tenth Amendments. But this does not
mean that the right is entitled to any less recognition by this
Court as a basic of our constitutional system.


We use misleading euphemisms when we speak of the
New York Times rule as involving ‘uninhibited, robust, and
wideopen’ debate, or ‘vehement, caustic, and sometimes


unpleasantly sharp’ criticism.2 What the New York Times
rule ultimately protects is defamatory falsehood. No matter
how gross the untruth, the New York Times rule deprives a
defamed public official of any hope for legal redress without
proof that the lie was a knowing one, or uttered in reckless
disregard of the truth.


*93  That rule should not be applied except where a State's
law of defamation has been unconstitutionally converted


into a law of seditious libel.3 The First and Fourteenth
Amendments have not stripped private citizens of all means
of redress **680  for injuries inflicted upon them by careless


liars.4 The destruction that defamatory falsehood can bring is,
to be sure, often beyond the capacity of the law to redeem.
Yet, imperfect though it is, an action for damages is the only
hope for vindication or redress the law gives to a man whose
reputation has been falsely dishonored.


Moreover, the preventive effect of liability for defamation
serves an important public purpose. For the rights and values
of private personality far transcend mere *94  personal
interests. Surely if the 1950's taught us anything, they taught
us that the poisonous atmosphere of the easy lie can infect and
degrade a whole society.


Mr. Justice BLACK, with whom Mr. Justice DOUGLAS
joins, concurring and dissenting.


Respondent Baer managed the financial affairs of a ski
recreation center owned and operated by Belknap County,


New Hampshire. Petitioner Rosenblatt, an unpaid columnist
for a local newspaper, published a column criticizing the past
management of the center. Baer thought the column implied
dishonest manipulations in his handling of the finances for
the center. Charging this he sued Rosenblatt for libel and
obtained a verdict for $31,500 which the Supreme Court
of New Hampshire affirmed. This Court, relying on New
York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710
and Garrison v. State of Louisiana, 379 U.S. 64, 85 S.Ct.
209, reverses that judgment and remands to the state court
under conditions expressed in its opinion that will allow a
new trial and another judgment against Rosenblatt. I concur
in the reversal but dissent from leaving the case open for a
new trial believing that for reasons stated in the concurring
opinions of Mr. Justice Douglas and myself in the New York
Times and Garrison cases a libel judgment against Rosenblatt
is forbidden by the First Amendment which the Fourteenth
made applicable to the States.


I think the publication here, discussing the way an agent of
government does his governmental job, is the very kind that
the First Amendment was adopted primarily to protect. The
article here sued on as libelous discusses the use of the public's
money to take care of the public's business by a paid agent of
the public. Unconditional freedom to criticize the way such
public functions are performed is in my judgment necessarily
included in the guarantees of the First Amendment. *95
And the right to criticize a public agent engaged in public
activities cannot safely, and should not, depend upon whether
or not that agent is arbitrarily labeled a ‘public official.’
Nor should the right to criticize depend upon how high a
position in government a public agent may occupy. Indeed
a large percentage of public moneys expended is distributed
by local agents handling local funds as the respondent in this
case **681  did. To be faithful to the First Amendment's
guarantees, this Court should free private critics of public
agents from fear of libel judgments for money just as it has
freed critics from fear of pains and penalties inflicted by
government.


This case illustrates I think what a short and inadequate step
this Court took in the New York Times case to guard free press
and free speech against the grave dangers to the press and the
public created by libel actions. Half-million-dollar judgments
for libel damages like those awarded against the New York
Times will not be stopped by requirements that ‘malice’ be
found, however that term is defined. Such a requirement is
little protection against high emotions and deep prejudices
which frequently pervade local communities where libel
suits are tried. And this Court cannot and should not limit
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its protection against such press-destroying judgments by
reviewing the evidence, findings, and court rulings only on
a case-by-case basis. The only sure way to protect speech
and press against these threats is to recognize that libel laws
are abridgments of speech and press and therefore are barred
in both federal and state courts by the First and Fourteenth
Amendments. I repeat what I said in the New York Times case
that ‘An unconditional right to say what one pleases about
public affairs is what I consider to be the minimum guarantee
of the First Amendment.’


Finally, since this case is to be sent back and a new trial may
follow, I add one further thought. The Court *96  indicates
that in a retrial it will be for the trial judge ‘in the first
instance’ to decide whether respondent is a ‘public official.’
Statements like this have a way of growing and I fear that
the words ‘in the first instance’ will soon be forgotten. When
that happens the rule will be that the Federal Constitution
forbids States to let juries decide essentially jury questions
in libel cases. After a long fight in England Fox's Libel Act
of 1792 was passed and it provided that juries should be the
judges of both the law and the facts in libel cases. This was
heralded by all lovers of freedom of speech and press as a
victory for freedom. This rule was particularly approved in
this country where in 1735 John Peter Zenger was prosecuted
in a highly publicized trial for criticizing the government of
New York. In that case the Chief Justice of the Province of
New York got rid of two lawyers who dared defend Zenger
by disbarring them. The lawyer who finally defended Zenger,
Andrew Hamilton, won imperishable fame in this country by
his boldness in telling the jury that they, not the judge, had the
right to say whether or not the defendant was guilty. Zenger
was acquitted. 17 How.St.Tr. 675. Many of the States familiar
with this oppressive practice of denying the jury and granting
the judge power to determine the guilt of a defendant in libel
cases wrote in their constitutions special provisions to protect
the right to trial by jury in such cases. I regret to see the Court
take a single step in the direction of holding that a judge rather
than the jury is to have the determination of any fact in libel
cases. Compare Jackson v. Denno, 378 U.S. 368, 84 S.Ct.
1774, 12 L.Ed.2d 908.


Mr. Justice HARLAN, concurring in part and dissenting in
part.


I agree with the Court's opinion except for Part II, in which
a section of the trial court's charge is characterized *97  as
depending upon a ‘theory’ of ‘impersonal’ libel, which we
held constitutionally impermissible in New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710.


In New York Times, in addition to establishing a
constitutional standard governing actions for defamation of
public officials, we went on to examine the evidence in that
particular case. We found that ‘it was incapable of supporting
the jury's finding that the allegedly **682  libelous
statements were made ‘of and concerning’ respondent.' 376
U.S., at 288, 84 S.Ct., at 730. The statements in question,
in general terms, attributed misconduct to the police of
Montgomery, Alabama, during civil rights activities. The
plaintiff in the libel suit, the Commissioner of Public Affairs,
pressed his action not on the theory that the statements
referred to him, but instead ‘solely on the unsupported
assumption that, because of his official position,’ the
statements must be taken as indicating that he had been
involved in the misconduct. 376 U.S., at 289, 84 S.Ct., at
731. The Supreme Court of Alabama held that ‘(i)n measuring
the performance or deficiencies of * * * groups (such as the
police), praise or criticism is usually attached to the official in
complete control of the body,’ 273 Ala. 656, at 674—675, 144
So.2d 25, at 39, and allowed the action by the Commissioner.


In setting aside the state judgment we noted that this
proposition had ‘disquieting implications for criticism of
governmental conduct,’ 376 U.S., at 291, 84 S.Ct., at 732,
for it permitted any general statement criticizing some
governmental activity to be transmuted into a cause of action
for personal libel by the official in charge of that activity.
We stated that the liberty of expression embodied in the
Fourteenth Amendment forbade a State from permitting ‘an
otherwise impersonal attack on governmental operations' to
be used as the basis of ‘a libel of an official responsible for
those operations.’ 376 U.S., at 292, 84 S.Ct., at 732.


*98  This salutary principle has been applied, I believe
incorrectly, to the facts of this case. It is true that, on its face,
the alleged libel here seems to discuss only the conduct of
governmental operations, viz., the comparative improvement
in the management of the ski area. However, the theory
on which respondent based his claim is that the rhetorical
question, ‘What happened to all the money last year? and
every other year?’ was read as accusing him of peculation
or culpable mismanagement. The trial court and the Supreme
Court of New Hampshire, as well as this Court, have found
this a permissible reading of the newspaper article.


The charge of the trial court did not leave the jury free to
convert an ‘impersonal’ into a ‘personal’ libel. The court
merely instructed the jury that if it interpreted the article
as an accusation of misconduct the jury could find for
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the plaintiff if either he alone was found to be libeled,


or he was one of a small group of persons so libeled.*


This is conventional tort law. ‘(I)f the group *99  is small
enough numerically or sufficiently restricted geographically
so that people reasonably think the defamatory utterance was
directed to or intended to **683  include the plaintiff, there
may be a recovery.’ 1 Harper & James, Torts s 5, 7, at 367
(1956). See also Prosser, Torts s 106, at 767—768 (1964);
Riesman, Democracy and Defamation: Control of Group
Libel, 42 Col.L.Rev. 727, 759—760 (1942). The Restatement
of Torts s 564, Comment c (1938), includes this aspect of
defamation in language very similar to that of the charge in
this case:
‘The size of the class may be so small as to indicate that
the plaintiff is the person intended or at least to cast such
grave suspicion upon him as to be defamatory of him. Thus, a
statement that all members of a school board or a city council
are corrupt is sufficiently definite to constitute a defamatory
publication of each member thereof. If, however, the group or
class disparaged is a large one, some particular circumstances
must point to the plaintiff as the person defamed. Thus, a
statement that all lawyers are dishonest or that all ministers
are liars is not defamatory of any particular lawyer or minister
unless the surrounding circumstances indicate that he was the
person intended.’


This and the trial court's formulation can scarcely be thought
too indefinite, for they reflect standards successfully applied
over the years in numerous state cases. See, e.g., Gross v.
Cantor, 270 N.Y. 93, 200 N.E. 592; cases cited in Harper &
James, supra, s 5.7, at 367; and Prosser, supra, s 106, at 767
—768. The rule is an eminently sound one.


*100  As to the facts at hand, it seems to be agreed—apart
of course from the public-official ‘malice’ rule which would
apply in any event—that if the article in question is read by
the jury as an accusation of wrongdoing by Baer, he has a
good cause of action in libel. I see no reason why that cause of
action should fail if the jury finds that the article was read as
accusing the three Commissioners along with Baer. This is a


very different case from New York Times, where the alleged
libel concerned not an identified small group responsible for
the running of a particular public enterprise, but a criticism of
‘the police’ generally in the discharge of their duties. It seems
manifest that in instructing the jury as to a ‘small group,’
the trial judge was not allowing the plaintiff to transform
impersonal governmental criticism into an individual cause
of action, but was simply referring to this traditional tort
doctrine that more than one person can be libeled by the same
statement. I cannot understand why a statement which a jury
is permitted to read as meaning ‘A is a thief’ should become
absolutely privileged if it is read as meaning ‘A, B, C, and D
are thieves.’


Without receding in any way from our ruling in New York
Times that impersonal criticism of government cannot be
made a basis for a libel action by an official who heads
the branch or agency involved, I dissent from the Court's
conclusion that this is such a case. In all other respects I join
the Court's opinion.


Mr. Justice FORTAS, dissenting.


I would vacate the writ in this case as improvidently granted.
The trial below occurred before this Court's decision in New
York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710. As a
result, the factual record in this case was not shaped in light of
the principles announced in New York Times. Particularly in
this type of case it is important to observe *101  the practice
of relating our decisions to factual records. They serve to
guide our judgment and to help us measure theory against
the sharp outlines of reality. Especially where our decision
furnishes a necessarily Procrustean bed for state **684
law, I think, with all respect, that we should insist upon a
relevant factual record. A subsequent trial may conceivably
help respondent, but it will be too late to be of assistance to us.


All Citations


383 U.S. 75, 86 S.Ct. 669, 15 L.Ed.2d 597, 1 Media L. Rep.
1558


Footnotes
1 N.H.Laws 1959, c. 399.


2 The article purports to compare performance of the ski Area under the direction of unnamed persons during the prior
year with performance of the Area under the direction of an identified group—a group which includes not only the new
manager of the Area, but the new commissioners as well.


3 See generally Lewis, The Individual Member's Right to Recover for a Defamation Leveled at the Group, 17 U.Miami
L.Rev. 519, 523—525 (1963).
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4 See Kalven, The New York Times Case: A Note on ‘The Central Meaning of the First Amendment,’ 1964 Sup.Ct.Rev.
191, 207—210.


5 Such recovery would, of course, be subject to a showing of actual malice if the individual were a ‘public official’ within
the meaning of New York Times.


6 It might be argued that the charge instructed the jury to award recovery only if it found that the libel was aimed at Mr.
Baer or if it found the libel aimed at Mr. Baer, along with a few others. Such a charge might not be objectionable; we do
not mean to suggest that the fact that more than one person is libeled by a statement is a defense to suit by a member
of the group. However, we cannot read the charge as being so limited. The jury was told:
‘an imputation of impropriety or a crime to one or some of a small group that casts suspicion upon all is actionable. It
is sufficient if Mr. Baer * * * proves * * * that he was one of a group upon whom suspicion was cast * * *; but Mr. Baer
has the burden of showing that the defamation, if you find that there was one, either was directed to him or could have
been as one of a small group.’ (Emphasis supplied.)
The latitude allowed the jury to find defamatory reference in this apparently impersonal discussion of government affairs
was thus too broad.


7 See Gilberg v. Goffi, 21 A.D.2d 517, 251 N.Y.S.2d 823 (1964), aff'd, 15 N.Y.2d 1023, 260 N.Y.S.2d 29, 207 N.E.2d 620
(1965); Comment, 114 U.Pa.L.Rev. 241 (1965).


8 The New Hampshire court fully recognized that this was the subject of the column. It instructed the jury:
‘You are entitled, I think, to find that the public had a right to be informed about any difficulties or discrepancies in income
or thievery at this public area. It's in the public domain. It's public property. * * * Keep in mind that the public has a right
to know how their public affairs are being conducted * * *.’


9 See, e.g., Opinion of the Justices, 73 N.H. 621, 62 A. 969, 5 L.R.A., N.S., 415 (1906).


10 For similar reasons, we reject any suggestion that our references in New York Times, 376 U.S., at 282, 283, n. 23, 84
S.Ct., at 727, and Garrison, 379 U.S., at 74, 85 S.Ct., at 215, to Barr v. Matteo, 360 U.S. 564, 79 S.Ct. 1335, 3 L.Ed.2d
1434, mean that we have tied the New York Times rule to the rule of official privilege. The public interests protected by
the New York Times rule are interests in discussion, not retaliation, and our reference to Barr should be taken to mean
no more than that the scope of the privilege is to be determined by reference to the functions it serves. See Pedrick,
Freedom of the Press and the Law of Libel: The Modern Revised Translation, 49 Cornell L.Q. 581, 590—591 (1964).


11 Compare, e.g., Clancy v. Daily News Corp., 202 Minn. 1, 277 N.W. 264 (1938); Tanzer v. Crowley Publishing Corp.,
240 App.Div. 203, 268 N.Y.S. 620 (1934); Poleski v. Polish Am. Publishing Co., 254 Mich. 15, 235 N.W. 841 (1931); 1
Harper & James, Torts s 5.26, pp. 449—450 (1956); Prosser, Torts s 110, p. 815 (3d ed. 1964); Noel, Defamation of
Public Officers and Candidates, 49 Col.L.Rev. 875, 896—897, 901—902 (1949); Comment, 113 U.Pa.L.Rev. 284, 288
(1964); Note, 18 Vand.L.Rev. 1429, 1445 (1965).


12 We are treating here only the element of public position, since that is all that has been argued and briefed. We intimate
no view whatever whether there are other bases for applying the New York Times standards—for example, that in a
particular case the interests in reputation are relatively insubstantial, because the subject of discussion has thrust himself
into the vortex of the discussion of a question of pressing public concern. Cf. Salinger v. Cowles, 195 Iowa 873, 889,
191 N.W. 167, 173—174 (1922); Peck v. Coos Bay Times Publishing Co., 122 Or. 408, 420—421, 259 P. 307, 311—
312 (1927); Coleman v. MacLennan, 78 Kan. 711, 723—724, 98 P. 281, 285—286, 20 L.R.A., N.S., 361 (1908); Pauling
v. News Syndicate Co., 335 F.2d 659, 671 (C.A.2d Cir. 1964).


13 It is suggested that this test might apply to a night watchman accused of stealing state secrets. But a conclusion that the
New York Times malice standards apply could not be reached merely because a statement defamatory of some person in
government employ catches the public's interest; that conclusion would virtually disregard society's interest in protecting
reputation. The employee's position must be one which would invite public scrutiny and discussion of the person holding
it, entirely apart from the scruting and discussion occasioned by the particular charges in controversy.


14 It is not seriously contended, and could not be, that the fact respondent no longer supervised the Area when the column
appeared has decisional significance here. To be sure, there may be cases where a person is so far removed from a
former position of authority that comment on the manner in which he performed his responsibilities no longer has the
interest necessary to justify the New York Times rule. But here the management of the Area was still a matter of lively
public interest; propositions for further change were abroad, and public interest in the way in which the prior administration
had done its task continued strong. The comment, if it referred to respondent, referred to his performance of duty as a
county employee.


15 1 Harper & James, Torts s 5.29 (1956); Prosser, Torts s 110, p. 823 (3d ed. 1964), Restatement, Torts s 619. Such
a course will both lessen the possibility that a jury will use the cloak of a general verdict to punish unpopular ideas or
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speakers, and assure an appellate court the record and findings required for review of constitutional decisions. Cf. Speiser
v. Randall, 357 U.S. 513, 525, 78 S.Ct. 1332, 1341, 2 L.Ed.2d 1460; New York Times, 376 U.S., at 285, 84 S.St. at 728.


1 And cf. Farmers Education and Co-op Union, etc. v. WDAY, 360 U.S. 525, 79 S.Ct. 1302, 3 L.Ed.2d 1407, holding that
a radio station is not liable for defamatory statements made in a speech broadcast over such station under s 315(a) of
the Federal Communications Act of 1934 by a candidate for public office.


2 He in fact received no compensation from the Government, but was given $10 per day in lieu of subsistence, plus
transportation expenses. See 364 U.S., at 533, 81 S.Ct., at 300.


3 Cf. Linn v. United Plant Guard Workers, 383 U.S. 53, 86 S.Ct. 657 where the principle of New York Times Co. v. Sullivan,
supra, is extended, via the path of preemption, to the field of labor relations.


4 There is the view that the ‘most absolute construction of the First Amendment, as applied to the states by the Fourteenth,
would permit a line to be drawn between the spurious common law of seditious libel and the genuine common law of
civil liability for defamation of private character.’ Brant, The Bill of Rights: Its Origin and Meaning 502—503 (1965). But
that ipse dixit overlooks our decisions which, without defining the outer limits, establish that the First Amendment applies
to both. Compare New York Times Co. v. Sullivan, supra, with Garrison v. State of Louisiana, 379 U.S. 64, 85 S.Ct.
209, 13 L.Ed.2d 125.


5 The complaint was drawn and the trial conducted in conformity with the defamation law as it existed prior to New York
Times. Whether the complaint can be amended to conform to the theory of liability announced in New York Times is
wholly a matter of state law. See N.H.Rev.Stat.Ann. s 514:9 (1955). Whether there can be a new trial is also wholly
a matter of state law. See N.H.Rev.Stat.Ann. s 526:1 (1955). Whether respondent is a ‘public official’ in the New York
Times sense is not ascertainable from the record. We do not even know whether he took an oath of office. So far as we
know, he may have been a hybrid in the nature of an independent contractor. Moreover, the oral argument and the briefs
were not squarely addressed to the larger and profoundly important questions stirred by this litigation.


6 Cf. Mr. Justice Rutledge in Screws v. United States, 325 U.S. 91, 113, 134, 65 S.Ct. 1031, 1041, 89 L.Ed. 1495.


1 New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710; Garrison v. State of Louisiana, 379 U.S. 64, 85 S.Ct. 209.


2 See New York Times Co. v. Sullivan, 376 U.S., at 270, 84 S.Ct. at 721.


3 This is not to say that there do not exist situations where for other reasons state defamation laws may be similarly limited.
See Linn v. United Plant Guard Workers, 383 U.S. 53, 86 S.Ct. 657.


4 Irving Brant has recently made the point well:
‘Civil actions for slander and libel developed in early ages as a substitute for the duel and a deterrent to murder. They lie
within the genuine orbit of the common law, and in the distribution of American sovereignty they fall exclusively within the
jurisdiction of the states. The First Amendment further assures their exclusion from the federal domain. The Fourteenth
Amendment, by absorbing the First, unquestionably gives the Supreme Court authority to block state use of civil suits
as a substitute for laws of seditious libel. But considering the differences in derivation, in purpose, in value to society,
and in the natural location of power, there seems to be no compelling constitutional reason to bar private suits. The
most absolute construction of the First Amendment, as applied to the states by the Fourteenth, would permit a line to be
drawn between the spurious common law of seditious libel and the genuine common law of civil liability for defamation
of private character. It is the misuse of civil liability that offends the Constitution.’ Brant, The Bill of Rights: Its Origin and
Meaning 502—503 (1965).


* The trial judge charged the jury as follows:
‘An insinuation of a crime is actionable as a positive assertion if the meaning is reasonably plain and clear, and the putting
of the words in the form of a question does not change the liability of the defendant if the form and sense of the question
is defamatory or derogatory. Now, an imputation of impropriety or a crime to one or some of a small group that casts
suspicion upon all is actionable. It is sufficient if Mr. Baer, the plaintiff here, proves on the balance of probabilities by his
evidence that he was one of a group upon whom suspicion was cast, and the fact that others in this group might also
have been libeled is not a defense; but Mr. Baer has the burden of showing that the defamation, if you find that there was
one, either was directed to him or could have been as one of a small group.’ R. Vol. V, pp. 148—149.
‘Now, as to any part of the article which you, if you do, find defamatory, and that Mr. Baer was intended, or he with a few
others was intended, he and a small group, if you find that it was derogatory of him and charged him with a crime, held
him up to scorn and ridicule, that he was the fellow, either singly or in a small group, then you can go on to consider—
and you should—whether the publication was privileged or justified. * * *’ R. Vol. V, pp. 151—152.
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Synopsis
Background: Defendant was convicted by jury in the
Superior Court, District of Columbia, Judith Retchin, J., of
carrying a pistol without a license (CPWL) and possession of
an unregistered firearm (UF). Defendant appealed.


Holdings: The Court of Appeals, Reid, J., held that:


police had reasonable, articulable suspicion to stop defendant,
and


statutes governing offenses were not facially invalid.


Affirmed in part and remanded.
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Judges.


Opinion


REID, Associate Judge:


Frederick Plummer, the appellant, challenges his convictions
on the lesser-included charge of carrying a pistol without
a license (“CPWL”), and the offense of possession of an
unregistered firearm (“UF”), in violation of D.C.Code § 7–


502.01.1 He asserts that the police seized him for Fourth
Amendment purposes when they drew their weapons and
ordered him to turn around and put his hands up, and hence,
since the police did not have reasonable, articulable suspicion
to stop him, the trial court erred by denying his Motion to
Suppress Evidence and Statements. We conclude that Mr.
Plummer was not seized when the police approached him with
their guns drawn and ordered him to put up his hands because
he did not comply with that show of authority. Furthermore,
at the time he was seized after complying with the order to put
up his hands, the police had suitable corroboration showing
reliability that Mr. Plummer was the person identified in
an anonymous 911 call as carrying a gun, and that because
of his repeated movements to his waist where guns are
commonly concealed, the police had suitable corroboration
demonstrating reliability that Mr. Plummer was engaged in
the criminal act of carrying a gun. Consequently, the police
had reasonable, articulable suspicion to stop Mr. Plummer,
and the trial court properly denied Mr. Plummer's motion to
suppress.


After the Supreme Court handed down its decision in District
of Columbia v. Heller, 554 U.S. 570, 128 S.Ct. 2783,
171 L.Ed.2d 637 (2008) in late June 2008, we ordered
supplemental briefing and oral argument on Mr. Plummer's
contention that his conviction must be reversed under Heller
because the District of Columbia statutes under which he was
convicted violate his Second Amendment individual right
to bear arms. We conclude that Mr. Plummer had standing
to challenge his convictions under the Second Amendment.
We further hold that the UF and CPWL statutes are not
facially invalid. However, for the reasons stated in this
opinion, we are constrained to remand this case to the trial
court with instructions to hold a hearing to *326  determine
whether prior to the imposition of charges in this case,
Mr. Plummer would have been able to satisfy the then
existing and applicable statutory and regulatory requirements
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for obtaining a registration certificate and license for his
handgun.


FACTUAL SUMMARY


At the hearing on Mr. Plummer's motion to suppress, the
government presented the testimony of Metropolitan Police
Department (“MPD”) Officer Sayvon Weinfeld. As a result
of a 911 call, Officer Weinfeld and his partner, Officer James
Rogers, were dispatched to 2813 4th Street, in the Northeast
quadrant of the District of Columbia, on the evening of
October 20, 2003. The 911 caller had indicated that “a black
male in a blue work uniform” had a gun. When the officers
arrived at the designated address, they “observed [a man later
identified as Mr. Plummer] standing in front of the address
that was given by the dispatcher and banging on the door.”
He was wearing “a blue button-down type shirt and dark blue


Dickey style work pants.”2


The officers “exited [their] vehicle, approached [Mr. Plummer
and] started ordering him to put his hands up.” Mr. Plummer
“began reaching towards his waist several times in a motion
[that] appeared as if he was attempting to pull something out
of his pants, out of his waistband.” The officers “[c]ontinued
to order him to put his hands up.” After the officers gave
the order “several times, he eventually complied and put his
hands up.” “Officer Rogers approached [Mr. Plummer] and
handcuffed him for [the officers'] safety,” but Mr. Plummer
was not arrested at that point. Officer Weinfeld explained
that there were safety concerns “[b]ecause the initial call was
for a man with a gun and the individual that [the officers]
had stopped ... was reaching towards his waist [and][i]t's
a common place for an individual ... [who] possess[es] a
handgun to keep it on [his] person.” Even after he was
handcuffed in front of the premises at 2813, Mr. Plummer
“kept moving his hands behind him, attempting to reach to
his right side....”


After Mr. Plummer was handcuffed, the door to 2813 4th
Street opened and a man emerged. The officers ordered the
man to put his hands up because they “weren't sure what was
going on.” The officers decided to separate Mr. Plummer and
the man who opened the door. Officer Rogers went over to the
man from the house while Officer Weinfeld “walk[ed] [Mr.
Plummer] away from the front of the house” and turned him
over to two other officers, Ewald and Groves, who had arrived
on the scene. These officers “pull[ed] [Mr. Plummer] further
away from the house.”


Officer Rogers spoke with the man from the house, later
determined to be the 911 caller; the man asserted that Mr.
Plummer had banged on his door earlier and had a bottle of
wine. When the complainant refused to agree to drink with
him, Mr. Plummer “began splashing the wine on the door
and then left the location.” Later, Mr. Plummer returned with
his shirt unbuttoned and outside of his pants; the first time
he had appeared at the door, Mr. Plummer's shirt had been
“buttoned up and tucked into his pants.” The complainant
“could see through the open shirt what he believed to be a
silver handgun ... with a pearl handle.”


As the two officers, Officers Ewald and Groves, pulled Mr.
Plummer away from 2813, Officer Weinfeld heard Officer
Ewald *327  state: “He's got something in his pocket.” Later,
Officer Ewald informed Officer Weinfeld “that she had patted
[Mr. Plummer's] pocket and immediately recognized that he
had ... a pistol or a gun in his pocket.” The officers “secured
[Mr. Plummer] on the ground”, and “Officer Groves retrieved


a .32 caliber semiautomatic pistol from his right pocket.”3 Mr.
Plummer was arrested on a charge of carrying a pistol without
a license.


On cross-examination, Officer Weinfeld stated that it took
him “[s]omewhere between a minute and two minutes to get
to 2813 4th Street after receiving the dispatch; that upon his
arrival in the 2800 block of 4th Street, no one else was on
that block”; when he and Officer Rogers saw Mr. Plummer
knocking on the door of 2813, Mr. Plummer's back was to
the officers and the officers were about fifteen to eighteen
feet away from him; and Mr. Plummer “made the movements
[to his waist] after [the officers] had beg[u]n to give orders
for him to put his hands up.” Defense counsel asked Officer
Weinfeld, “And after you commanded him to put his hands
up and turn around, what did he do, sir?” Officer Weinfeld
responded, “Began pulling at his waist.” After demonstrating
how Mr. Plummer was pulling at his waist, defense counsel
inquired, “When he made that movement, was he facing you
or was his back toward you?” Officer Weinfeld answered, “He
was facing us”; the officer did not see a gun. In response to
defense counsel's question, “How many times did you have
to ask him to put his hands up before he did so?” Officer
Weinfeld stated, “I don't know the exact amount of times.
We repeated ourselves several times.” Officer Weinfeld also
indicated that the officers had their guns drawn, and that the
officers did not find a gun upon checking Mr. Plummer's waist


area.4
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The trial court denied the motion to suppress the tangible
evidence stating, in part:


Here the officer saw the defendant, who matched the
description of a man with a gun. The description was for
a black male wearing a blue work uniform at an identified
address. The defendant was the only person in the block,
the only person at that address, and he was wearing what
the witness described as a blue work outfit. He was at that
address.


I believe it was reasonable for [the officers] to do what they
did in order to determine whether in fact [the defendant]
had a gun to assure their safety and the safety of others in
the community, and that was to try to make certain he could
not harm anyone by directing him to put his hands up. They
made several commands for him to do that before there
was any compliance. And indeed, before he did comply, he
made several movements to his waist area that the police
officer described.


In reaching its conclusion, the trial court examined the


Supreme Court's decision in *328  Florida v. J.L.,5 and the
court continued:


I think the noncompliance with the commands increased
their concern for their safety and distinguishes this case
from ... Florida v. J.L.....


But I think the most significant factor besides the
quick response [of the officers to the lookout dispatch]
and the corroboration of the innocent details was the
defendant's behavior once they encountered him and ...
his noncompliance to their repeated commands raised
their suspicion and allowed them to handcuff him to
conduct a Terry frisk, and the fact that they placed him
on the ground does not convert this to an arrest. I believe
he was seized even though he did not willingly comply,
but police are allowed to transport Terry suspects great
distances. Here they placed him on the ground and the
police officer testified that a colleague felt the outside
of his pocket and felt what she believed to be a firearm,
and they were justified in going inside his pocket and
recovering that firearm.


And it's noteworthy that within minutes, if not seconds,
the complainant told the police that Mr. Plummer was
the person he had phoned about who had the gun.


The government presented only two witnesses at trial,
Officer Weinfeld and Officer Ewald. Officer Weinfeld's


trial testimony concerning the evening of the incident was
consistent with his testimony during the hearing on Mr.
Plummer's motion to suppress. Officer Ewald stated that
around 8:22 p.m. on October 20, 2003, she and Officer Groves
“received a 911 call for a man with a gun [in] the 2800 block of
4th Street, Northeast.” They arrived on the scene within “two
minutes or less.” Officer Ewald saw Officers Weinfeld and
Rogers in front of 2813 4th Street with a man in handcuffs.
They “w[ere] securing” the man, and Officer Ewald “ran ...
to assist [them]” because the man “kept turning and trying to
reach his hands—even though his hands were in handcuffs, he
kept turning and trying to reach his hands into his front right


pocket.”6 Officers Ewald and Groves moved Mr. Plummer
away from the top of the steps in front of 2813 4th Street
and as they were moving him, he “again tried to reach his
hands around and was twisting his torso and trying to reach ...
into his front right pocket.” “Because of his movements[,]
[t]hey were very furtive towards his pocket,” she “placed [her]
hand on the outside of his pocket and felt to see if there was
any kind of weapon inside his pocket.” She “felt very clearly
the outline of a handgun inside his pocket[,] looked down ...
[inside his pocket where she saw] a shiny silver handle, and it
appeared to be the handle of a handgun....” She said to Officer
Groves, “he has a gun in his pocket.” They “walked [Mr.
Plummer] down to the sidewalk [,] ... place[d][him] on the
ground ... [a]nd Officer Groves went into his front right pocket
and pulled the hand gun out and secured it a few feet away.”
Officer Ewald walked about “20 feet” away from 2813 4th
Street to the place where Mr. Plummer lived, “looked around
the front door to see if there was any type of weapon *329  or
any type of ammunition there, but [she] didn't observe any.”


Mr. Plummer was a witness for the defense.7 He testified that
he worked for a company that repairs televisions, VCRs and
other equipment. On October 20, 2003, he lived at 2811 4th
Street, Northeast, which had two units or two apartments, and
he occupied the bottom unit. The premises at 2811 and 2813
are “connected together.” On the evening of October 20, 2003,
Mr. Plummer drove home from work and parked his car in
the rear of his unit, off of an alley. As he was “in the process
of unloading [his] toolbox and ... two [televisions]” that he
had picked up for repair, he “found a revolver on the ground
on the passenger side [of his car].” He did not own a gun
and he had never seen the one on the ground. He picked up
the revolver and noticed that it did not have any bullets. He
carried one television into his home and “stuck the gun in his
pocket after [he] got inside [his] house.” He intended to take
the gun to the police station; he did not call the police, even
though he had a cell phone, because he planned to go out again
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and “drop [the gun] off at the police station.” He decided to go
to the mailbox in front of his home, and when he turned away
from the mailbox, he “saw two officers walking towards [him]
with their gun[s] out.” They were not pointing their guns at
Mr. Plummer; “[t]hey had [them] down at their side.” He was
“startled” and “scared” and the officers “told [him] to put [his]
hands up.” He put his hands up and did not reach towards
his waist; an officer handcuffed him, and he did not struggle
while he was being led away. One officer searched him and
found the gun that he had picked up.


The government presented one rebuttal witness, Officer
Weinfeld. After refreshing his recollection with notes he made
on the evening of Mr. Plummer's arrest, he testified that after
Mr. Plummer had been properly warned about his rights,
he was asked whether the gun was his. He replied that “it
was his girlfriend's gun.” Later, Mr. Plummer “stated just
spontaneously, ‘that's not my gun.’ ”


The trial court's charge to the jury included the elements of
“carrying a pistol without a license outside one's home”:


One, that the defendant carried a pistol, openly or
concealed, on or about his person.


Two, that he carried the pistol knowingly and
intentionally....


Three, that the pistol was operable, that is, that it would fire
a bullet.


Four, that the defendant was not licensed to carry the pistol
by the chief of police of the District of Columbia.


And five, that the defendant carried the pistol in a place
other than his home, place of business, or land or premises
possessed and controlled by him.


The trial judge also told the jury that, as to the lesser-included
offense of carrying a pistol without a license, the elements
included the first four elements of the greater offense, but not
the fifth element. With respect to the charge of possession of
an unregistered firearm, the trial court stated the following
elements:


One, that the defendant possessed the firearm.


Two, that he did so knowingly and intentionally....


*330  Three, that the firearm had not been registered to
him, as required by D.C. law.


In addition, the court charged the jury on the concept of
“innocent possession”:


You have heard evidence through the defense that Mr.
Plummer found the gun in question in the alley behind his
apartment building and that he picked up the gun to secure
it and that he intended to take the gun to the police.


Innocent possession of a gun is a complete defense to
the charges of carrying a pistol without a license and
possession of an unregistered firearm. A defendant is in
innocent possession of a firearm if he had both the intent to
turn the weapon over to the police and he was pursuing that
intent with immediacy and through a reasonable course of
conduct.


It is the government's burden to prove that the defendant
was not in innocent possession of the firearm. If you find
that the government has not disproved innocent possession
of the firearm, then you must find Mr. Plummer not guilty.


ANALYSIS


The Motion to Suppress
Mr. Plummer argues that the trial court erred by denying
his motion to suppress. He claims he “was ‘seized’ for the
purposes of the Fourth Amendment when uniformed officers
exited their marked police cruiser, approached him, drew their
weapons, and ordered him to turn around and put his hands
up.” The government contends that the “[t]rial court properly
denied appellant's suppression motion[,][but] disagree[s] with
the court's conclusion that [Mr. Plummer] was ‘seized’ as
soon as the police drew their weapons.” The government
maintains that Mr. Plummer “did not submit at that point to the
police show of authority, and thus, ... he was not yet seized.”
Mr. Plummer replies that he “was seized, when he stopped
and turned to face the officers.”


 “In reviewing a trial court order denying a motion to suppress,
the facts and all reasonable inferences therefrom must be
viewed in favor of sustaining the trial court ruling.” Shelton
v. United States, 929 A.2d 420, 423 (D.C.2007) (internal
quotations marks and citation omitted). “In particular, we
must give deference to the trial court's findings of fact as to the
circumstances surrounding the appellant's encounter with the
police and uphold them unless they are clearly erroneous.” Id.
(internal quotation marks and citation omitted). However, we
review de novo the trial court's legal conclusions as to whether
and when a seizure occurs, Jackson v. United States, 805 A.2d
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979, 985 (D.C.2002), and whether the seizure was based on
facts sufficient to justify a Terry stop, Milline v. United States,
856 A.2d 616, 618 (D.C.2004).


 “The Fourth Amendment of the Constitution protects
individuals from unreasonable seizures by governmental
authorities.” Jackson, supra, 805 A.2d at 983. “Generally, any
restraint of a person amounting to a seizure is invalid unless
justified by probable cause.” Id. (internal quotation marks
and citation omitted). However, “[t]he police may conduct
an investigatory stop on less than probable cause provided
that, under the totality of the circumstances, the police officer
could reasonably believe that criminal activity was afoot.” Id.
(internal quotation marks and citation omitted). “To justify
an investigative stop, the police ‘must be able to point to
specific and articulable facts which, taken together with
rational inferences from those facts, reasonably warrant that
intrusion.’ ” Nixon v. United States, 870 A.2d 100, 103
(D.C.2005) (quoting Terry *331  v. Ohio, 392 U.S. 1, 21, 88
S.Ct. 1868, 20 L.Ed.2d 889 (1968)).


 “Where there is a challenge to an improper Terry stop,
the threshold question is whether [and when] a seizure ...
occurred.” See Jackson, supra, 805 A.2d at 983; United
States v. Barnes, 496 A.2d 1040, 1042 (D.C.1985). “A person
is seized by the police and thus entitled to challenge the
government's action under the Fourth Amendment when the
officer, by means of physical force or show of authority,
terminates or restrains his freedom of movement....” Brendlin
v. California, 551 U.S. 249, 254, 127 S.Ct. 2400, 168
L.Ed.2d 132 (2007) (citations and internal quotation marks
omitted). “A police officer may make a seizure by show of
authority and without the use of physical force, but there is
no seizure without actual submission; otherwise there is at
most an attempted seizure, so far as the Fourth Amendment
is concerned.” Id. (citing California v. Hodari D., 499 U.S.
621, 626 n. 2, 111 S.Ct. 1547, 113 L.Ed.2d 690 (1991))
(other citation omitted); see also Davis v. United States, 781
A.2d 729, 739 (D.C.2001); Green v. United States, 662 A.2d
1388, 1390 (D.C.1995). “ ‘[S]ubmission’ under Hodari D.
requires, at minimum, that a suspect manifest compliance
with police orders.” United States v. Waterman, 569 F.3d
144, 146 n. 3 (3d Cir.2009) (citations omitted); see also
United States v. Swindle, 407 F.3d 562, 568 (2d Cir.2005)
(“Hodari D. Strongly implies—without explicitly holding—
that an unreasonable order to stop does not violate the Fourth
Amendment and that the grounds for a stop may be based
on events that occur after the order to stop is given.”) (citing
Hodari D., supra, 499 U.S. at 629, 111 S.Ct. 1547); United


States v. Johnson, 341 U.S.App. D.C. 289, 293–94, 212 F.3d
1313, 1316–17 (2000) (“Under ... Hodari D. ..., a seizure
requires the application of physical force or submission to an
assertion of authority.”).


 Furthermore, “ ‘an anonymous tip alone seldom demonstrates
the informant's basis of knowledge or veracity, ...’ [but]
there are situations in which an anonymous tip, suitably
corroborated, exhibits ‘sufficient indicia of reliability to
provide reasonable suspicion to make the investigatory stop.’
” J.L., supra, 529 U.S. at 270, 120 S.Ct. 1375 (quoting
Alabama v. White, 496 U.S. 325, 329, 327, 110 S.Ct. 2412,
110 L.Ed.2d 301 (1990)). A tip may provide “predictive
information” that is sufficiently reliable “to identify a
determinate person,” but the tip must also be “reliable in
its assertion of illegality.” Id. at 271–72, 120 S.Ct. 1375
(referencing 4 W. LaFave, Search and Seizure § 9.4(h) (3d
ed.1996)).


 Mr. Plummer insists that he “was ‘seized’ for the purposes of
the Fourth Amendment when uniformed officers exited their
marked police cruiser, approached him, drew their weapons,
and ordered him to turn around and put his hands up.” A
virtually identical argument was made in Waterman, supra.
The pertinent facts of that case, as determined by the District
court and summarized by the Third Circuit, follow:


[Two police officers] responded to a dispatcher's report that
an anonymous informant had observed a “subject” with a
gun at 1009 West Seventh Street in Wilmington, Delaware.
The dispatcher did not indicate the tip's reliability. [The
officers] responded to the call in a marked police vehicle.
As [they] proceeded down West Seventh Street, they
observed the silhouettes of five people standing on the
front porch of a house. Turning on the spotlight, [one
officer] confirmed that the address of the house was 1009,
and that two females and three males were on the porch.
[Defendant] *332  was standing in the middle of the group,
near the front door of the residence. Getting out of the
police cruiser, [one officer] ... positioned herself 8–10 feet
from the residence, while [the other officer] approached
the house. [The officer] did not observe any weapons but
ordered the individuals on the porch to place their hands in
the air for safety reasons. All complied except [defendant],
who kept his hands in his jacket pockets.


569 F.3d at 144–45. The officers “drew their firearms as
[one of them] repeatedly commanded defendant to put his
hands in the air. Defendant did not comply; he moved one
of his hands behind his back and turned the doorknob of
the front door, [but] the door didn't open[,] ... and [one
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officer] continued, unsuccessfully, to order defendant to show
his hands.” Id. at 145. Subsequently, someone opened the
door to exit and defendant entered. Id. The District Court
in Waterman “concluded that [defendant] was effectively
‘stopped’ when [one officer] commanded everyone on the
porch to put their hands in the air.” Id. The Third Circuit
disagreed, determining that “there was no application of
physical force,” id. at 146, and that while there was a “show
of authority” and “a display of force” by the police, “it fell
short of the physical force required under Hodari D., id. at 146
(footnote omitted), and further”, “there was no submission by
[defendant],” id. Consequently, it “reverse[d] the Order of the
District Court suppressing the evidence....” Id.


In a District of Columbia Circuit case, Johnson, supra,
the court also examined actions, including “shoving down”
motions, made by defendant after police officers drew their
guns and ordered him to raise his hands. The court declared,
“we do not think the seizure took place immediately after
[defendant's] first ‘shoving down’ motion, when [a police
officer] drew his gun and ordered [defendant] to raise his
hands.” Johnson, 341 U.S.App. D.C. at 292, 212 F.3d at 1316.
The court explained:


Under ... Hodari D., [supra ], a seizure requires the
application of physical force or submission to an assertion
of authority. Before [defendant] raised his hands, [the
police officer] had made a show of authority but
[defendant] had not submitted to it. On the contrary, he
continued to make “shoving down” motions, gestures that
were the very opposite of complying with [the officer's]
order, and which a reasonable officer could have thought
were actually suggestive of hiding (or retrieving) a gun,
In sum, by the time the stop actually took place, it was
supported by [defendant's] continued furtive gestures in
response to being confronted by a police officer, and that
was suspicious enough to support a reasonable belief that
[defendant] may have been engaged in criminal activity.


Id. at 341 U.S.App.D.C. at 292–93, 212 F.3d at 1316–17.


Waterman and Johnson are instructive.8


*333   Although an anonymous tip was involved in the
case before us, we conclude that under the totality of the
circumstances, J.L. does not control the outcome of this case.
Unlike J.L., Mr. Plummer's case is not one where the police
conducted a Terry stop and frisk “on the basis of [a] bare-
boned tip[ ]”, J.L., 529 U.S. at 273, 120 S.Ct. 1375, about
a young Black male carrying a gun at a public bus stop.
In contrast with J.L., the anonymous tip in Mr. Plummer's


case contained “predictive information” which, “suitably
corroborated, exhibit[ed] sufficient indicia of reliability [of
the identity of ‘a determinate person’] to provide reasonable
suspicion' ” that the man at the door of 2813 4th Street,
Northeast was the same one mentioned in the anonymous
telephone tip. J.L., supra, 529 U.S. at 271, 120 S.Ct. 1375.
When the officers arrived in the 2800 block of 4th Street
within one to two minutes after receiving the dispatch, as
predicted by the tipster, they saw a man standing in front of
the exact location mentioned in the tip. The man, who was the
only person on the block, was banging on the door of 2813
and he was dressed in blue work clothes, as predicted by the
tipster. Reliability of identity, however, is not sufficient under
J.L.; the tip must be reliable in its assertion of illegality. Id. at
272, 120 S.Ct. 1375. Hence, the police officers who stopped
Mr. Plummer had to have seen something that confirmed the
presence of a gun prior to his seizure.


Under our de novo review of the legal question of seizure in
this case, we must view the facts in favor of sustaining the
trial court's ruling denying Mr. Plummer's motion to suppress,
and we must defer to the trial court's factual findings. Shelton,
supra, 929 A.2d at 423. Upon seeing the man at the door
of 2813, according to the testimony of Officer Weinfeld, the


police “started ordering him to put his hands up.”9 He did not
comply and the officers repeated the order “several times.”
As the trial court found, the officers “made several commands
[‘directing Mr. Plummer to put his hands up’] before there was
any compliance. And indeed, before he did comply, he made
several movements to his waist area....” Those movements
instilled safety concerns in the officers because, as Officer
Weinfeld explained, the lookout call was for a man with a
gun and the man at the door of 2813 “was reaching *334
toward his waist[,] ... a common place for an individual ...
[who] possess[es] a handgun to keep it on [his] person.” The
testimony shows and the trial court's factual findings reveal
that the police did not apply force to Mr. Plummer before he
made the movements to his waist, and even though the police
ordered him several times to put his hands up, he failed to
comply, and hence, he did not submit to authority and was not
seized at that time since “[a] police officer may make a show
of authority without the use of physical force, but there is no
seizure without actual submission.” Brendlin, supra, 551 U.S.
at 254, 127 S.Ct. 2400 (citing Hodari D., supra, 499 U.S. at
626 n. 2, 111 S.Ct. 1547) (other citation omitted); see also
Waterman, 569 F.3d at 146 n. 3.


As in the factually similar case of Waterman, supra, the
officers had their guns drawn and repeatedly ordered the
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appellant to put his hands up, but he did not comply,
and in Waterman, the court concluded “there was ‘no
submission.’ ” 569 F.3d at 146. Under the totality of the
circumstances of this case, then, we hold that the police had
“specific and articulable facts which, taken together with
rational inferences from those facts, reasonably warrant[ed]
[the] intrusion” of an investigative stop. Nixon, supra, 870
A.2d at 103. Consequently, although the trial court initially
incorrectly stated that Mr. Plummer “was seized at the time
the police drew their guns on him,” its denial of the motion


to suppress was proper.10 Indeed, the trial court subsequently
declared that Mr. Plummer's “noncompliance to [the officers']
repeated commands” “to put his hands up” was a “significant
factor” in the officers' justifiable behavior under the Fourth
Amendment. See Brendlin, 551 U.S. at 254, 127 S.Ct. 2400
(“there is no seizure without actual submission”); see also
Waterman, supra; Johnson, supra.


The Second Amendment Issue
On February 10, 2004, years before the Supreme Court's
decision in Heller, Mr. Plummer filed a motion to dismiss the
indictment against him on Second Amendment grounds. The
trial court relied on then existing case law in this jurisdiction
and summarily denied the motion on February 20, 2004.


Mr. Plummer renewed his Second Amendment contention
on appeal. In his supplemental brief, he contends that
“because the application of the firearm registration and
licensing statutes to [his] conduct infringed his core Second
Amendment right to possess and carry a pistol in his home,
his convictions are unlawful and must be reversed.” In the
alternative, he asserts that because the District's “firearm
registration and licensing statutes under which he was
prosecuted formed an unconstitutional ban on the possession
and carrying *335  of pistols by ordinary citizens”, those
statutes are “facially invalid” and they “are void and
unenforceable,” “either because the District's interest in
eliminating handguns is illegitimate, or because the total
ban is not narrowly tailored to serve the District's legitimate


interest in reducing handgun violence.”11 In addition, he
states, “[t]he District's total ban on the possession and
carrying of handguns is likewise facially invalid under the
overbreadth doctrine[,]” and “even if the statutes could be
saved by a legitimate narrowing construction, ... [they] could
not be retroactively applied to [him] because of due process
considerations.”


The government argues that, under Heller, the District's
statutes which make it unlawful to carry a pistol without
a license and a firearm without registering it are neither
facially invalid, nor invalid as applied to Mr. Plummer. The
government contends that “a statute that is unconstitutional
in some respects is not normally invalid in all respects,
and such statutes typically may lawfully be applied to
other settings in which they are constitutionally valid.”
Moreover, the government maintains, case law reveals that
“the overbreadth doctrine is limited to the First Amendment
context.” The government disputes Mr. Plummer's claim
that “he was convicted for possessing a firearm in his
home.” Instead, the government states, “he was convicted
for carrying a pistol without a license and for possessing an
unregistered firearm.” (Emphasis supplied.) The government
further argues that Heller “did not authorize [Mr.] Heller
or others to immediately possess or carry firearms without
complying with licensing and registration requirements,” but
the Court “directed the District of Columbia to administer
those requirements in a manner consistent with the Second
Amendment,” and “[t]he current record does not indicate
whether [Mr. Plummer] could actually have met those
requirements.” According to the government, Mr. Heller
“unlawfully defied licensing and registration requirements,
by carrying a pistol without obtaining a license or registration,
and for that reason his conduct is not protected by the Second
Amendment.”


In reply, Mr. Plummer takes issue with the government's
approach to the case with respect to the Second Amendment
issue. He argues that this is not a case involving a lawful
licensing scheme that is merely improperly administered.
Instead, it concerns a licensing scheme that is itself
unconstitutional, whether on its face or as applied to the
litigant. Thus, he maintains, he was not “require[d] ... to
challenge the denial of a license through administrative
and judicial review before engaging in unlicensed activity”;
rather, he could “engage in constitutionally protected activity
without a license and then challenge the constitutionality of
the licensing scheme as a defense to a criminal prosecution.”


We begin with a summary of what the Court decided and
did not decide in Heller, supra. The Court concluded that
the “Second Amendment [to the Constitution] conferred an


individual right to keep and bear arms.”12 128 S.Ct. at 2799.
This *336  right extends to having a handgun in the home
“to ‘keep’ and use for protection of one's home and family”;
hence, the District's total ban on “handgun possession in the
home” for the “lawful purpose” of “self-defense,” family
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defense and one's property “fail[s] constitutional muster.” Id.
at 2817–18. The Court specifically “h [e]ld that the District's
ban on handgun possession in the home violates the Second
Amendment, as does its prohibition against rendering any
lawful firearm in the home operable for the purpose of
immediate self-defense.” Id. at 2821–22. Consequently, said
the Court, “[a]ssuming that [Mr.] Heller is not disqualified
from the exercise of Second Amendment rights, the District
must permit him to register his handgun and must issue him a
license to carry it in the home.” Id. at 2822; see also Howerton
v. United States, 964 A.2d 1282, 1287–88 (D.C.2009); Sims
v. United States, 963 A.2d 147, 150 (D.C.2008).


However, the Court also declared that the Second Amendment
right is not absolute, that it “is not unlimited,” id. at 2816;
it does not “protect the right of citizens to carry arms
for any sort of confrontation ...”, id. at 2799; nor is it
“a right to keep and carry any weapon whatsoever in any
manner whatsoever and for whatever purpose,” id. at 2816
(citation omitted). Moreover, historically, “prohibitions on
carrying concealed weapons were lawful under the Second
Amendment or state analogues.” Id. (citations omitted). The
Court asserted that “nothing in [its] opinion should be taken
to cast doubt on longstanding prohibitions on the possession
of firearms by felons and the mentally ill, or laws forbidding
the carrying of firearms in sensitive places such as schools
and government buildings, or laws imposing conditions and
qualifications on the commercial sale of arms.” Id. at 2816–
17. Although the Court “[did] not address the [District's]
licensing requirement,” it noted that the District “stated that
‘if the handgun ban is struck down and respondent registers
a handgun, he could obtain a license, assuming he is not
otherwise disqualified’ ”; and the Court also pointed out that
[Mr. Heller] “conceded at oral argument that he does not ‘have
a problem with ... licensing’ and that the District's law is
permissible so long as it is ‘not enforced in an arbitrary and
capricious manner.’ ” Id. at 2819.


 We next set forth the version of the District's statutes under
which Mr. Plummer was arrested and which he challenges
in this case. D.C.Code § 7–2502.01(a) (2001) specified,
in pertinent part: “Except as otherwise provided ..., no
person ... in the District shall possess or control any firearm,
unless the person ... holds a valid registration certificate
for the firearm”; subsection (a) also delineated the type of
organization and the law enforcement officials to whom
a registration certificate could be issued; and Section 7–
2502.01(b) contained exceptions to the general prohibition
of subsection (a), but none of these exceptions applied to


an ordinary resident of the District who wished to possess


a handgun in his or her home for defensive use.13 In
addition, *337  D.C.Code § 7–2502.02(a)(4) precluded the
issuance of a registration certificate for a “[p]istol not validly
registered to the current registrant in the District prior to
September 24, 1976, except” as specified; the exception
clause did not pertain to an ordinary citizen who desired to


register a handgun for purposes of defense in the home.14


And, D.C.Code § 7–2502.03(a) contained restrictions on
the issuance of a registration certificate, including those
based on age (between eighteen and twenty-one), criminal
history, mental health history, prior adjudication for firearm
negligence, and vision.


D.C.Code § 22–4504(a) (2001) provided:15


(a) No person shall carry within the District of Columbia
either openly or concealed on or about their person, a pistol,
without a license issued pursuant to District of Columbia
law, or any deadly or dangerous weapon capable of being so
concealed. Whoever violates this section shall be punished
as provided in § 22–4515, except that:


(1) A person who violates this section by carrying a
pistol, without a license issued pursuant to District of
Columbia law, or any deadly or dangerous weapon, in
a place other than the person's dwelling place, place of
business, or on other land possessed by the person, shall
be fined not more than $5,000 or imprisoned for not more
than 5 years, or both; or


(2) If the violation of this section occurs after a person
has been convicted in the District of Columbia of a
violation of this section or of a felony, either in the
District of Columbia or another jurisdiction, the person
shall be fined not more than $10,000 or imprisoned for
not more than 10 years, or both.


Regulations at issue in this case were *338  found at 22


DCMR § 2304.16 Section 2304 consisted of provisions
pertaining to the licensing of concealed weapons, including
the carrying of a pistol. Section 2304.15 specified: “An
applicant shall register the pistol for which the license
will apply,” and § 2304.16 provided: “A license to carry
a weapon shall be required whether the weapon is to be
carried openly or on or about the person in a concealed
manner.” 24 DCMR §§ 2304.15, 2304.16 (February 1985).


 We now turn our attention to Mr. Plummer's contention
that the statutes under which he was convicted, which
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require licensing and registration of a handgun are invalid
on their face and the government's counter argument that
there is no facial invalidity. Broad, facial challenges to the
constitutionality of a statute impose a heavy burden on the
parties and rarely succeed. This is so because “a plaintiff
can only succeed in a facial challenge by ‘establish[ing] that
no set of circumstances exists under which the [a]ct would
be valid,’ i.e., that the law is unconstitutional in all of its
applications.” Washington State Grange v. Washington State
Republican Party, 552 U.S. 442, 128 S.Ct. 1184, 1190, 170
L.Ed.2d 151 (2008) (quoting United States v. Salerno, 481
U.S. 739, 745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987));
see also Gonzales v. Carhart, 550 U.S. 124, 167, 127 S.Ct.
1610, 167 L.Ed.2d 480 (2007) (“Broad challenges of this
type impose ‘a heavy burden’ upon the parties maintaining
the suit.”) (citing Rust v. Sullivan, 500 U.S. 173, 183, 111
S.Ct. 1759, 114 L.Ed.2d 233 (1991)). Moreover, “a facial
challenge must fail where the statute has a plainly legitimate
sweep.” Washington State Grange, 128 S.Ct. at 1190 (citing
Washington v. Glucksberg, 521 U.S. 702, 739–40, 117 S.Ct.
2258, 138 L.Ed.2d 772 (1997) (Stevens, J., concurring
in judgments)) (internal quotation marks omitted). Here,
the District's statutes requiring licensing and registration
of pistols or handguns have a legitimate and significant
penal purpose, and “[w]hen determining whether a law is
facially invalid, ... we must be careful not to ... speculate
about hypothetical or imaginary cases or to premature[ly]
interpret[ ] ... statutes on the basis of factually barebones
records.” Warshak v. United States, 532 F.3d 521, 529 (6th
Cir.2008) (internal quotation marks and citation omitted). In
this case, we do not have the kind of record that enables us
to consider a wide range of situations and circumstances in
which the statutes at issue here might apply.


 Furthermore, the Supreme Court “recognize[s] a ... facial
challenge in the First Amendment context under which a law
may be overturned as impermissibly overbroad because a
‘substantial number’ of its applications are unconstitutional,
‘judged in relation to the statute's plainly legitimate sweep.’
” Washington State Grange, 128 S.Ct. at 1191 n. 6 (citations
omitted). But, in this case, we are not confronted with
statutes whose language or purpose invoke First Amendment
considerations. Mr. Plummer correctly notes, however, that
the overbreadth doctrine has been applied in other settings,
but Sabri v. United States, 541 U.S. 600, 124 S.Ct. 1941,
158 L.Ed.2d 891 (2004), a case involving a facial challenge
to a federal bribery statute, emphasized that the doctrine
has *339  been applied “in relatively few settings” which,
other than First Amendment cases, include the right to travel,


abortion, and legislation enacted under § 5 of the Fourteenth
Amendment. Id. at 609–610, 124 S.Ct. 1941 (citations
omitted). The Court explained that “[f]acial challenges
[like the challenge to the bribery statute] are especially
to be discouraged” and that “[f]acial adjudication carries
too much promise of ‘premature interpretatio[n] of statutes'
on the basis of factually bare-bones records.” Id. at 609,
124 S.Ct. 1941 (citations omitted). Even assuming that the
overbreadth doctrine were applicable to the challenge to the
constitutionality of this jurisdiction's UF and CPWL statutes,
we are confident that Mr. Plummer would not be able to
sustain his burden on this record since “the overbreadth
claimant bears the burden of demonstrating, from the text of
[the law] and from actual fact, that substantial overbreadth
exists.” Virginia v. Hicks, 539 U.S. 113, 122, 123 S.Ct. 2191,
156 L.Ed.2d 148 (2003) (citing N.Y. State Club Ass'n v. City
of New York, 487 U.S. 1, 14, 108 S.Ct. 2225, 101 L.Ed.2d 1
(1988)) (internal quotation marks omitted).


What we noted in Sims, supra, in a plain error context, is no
less applicable in this case: It is not “clear or obvious that
appellant may mount the facial challenge to the statutes that
he does on the theory that they cannot be constitutionally
applied to other, differently situated defendants.” 963 A.2d at
150 n. 2 (citations omitted). We reached a similar conclusion
in Howerton, supra, when we said: “The opinion in Heller
leaves no doubt that, collectively, the District's gun control
laws, and the District's application of these laws and their
implementing regulations, swept too broadly, amounting to
‘a ban on handgun possession in the home’ that ‘violates
the Second Amendment.... That does not mean, however,
that any of the particular statutes at issue here is facially
invalid.’ ” 964 A.2d. at 1288 (citation omitted). And, in Brown
v. United States, a case involving a person who committed
crimes at the age of seventeen, we stated: “On its face, the
licensure requirement that the CPWL statute imposes does
not appear as a substantial obstacle to the exercise of Second
Amendment rights. Moreover, while the statute indisputably
imposes a regulatory restriction on the right to bear arms, on
its face it does not stifle a fundamental liberty.” 979 A. 2d
at 638 (2009) (citing United States v. Miller, 604 F.Supp.2d
1162, 1170 (W.D.Tenn.2009)). In sum, we hold that D.C.Code
§§ 7–2502.01(a) and 22–4504(a), under which Mr. Plummer
was convicted, are not facially invalid.


 “As-applied challenges—the ‘basic building blocks of
constitutional adjudication’—remain the preferred route” to
challenge the constitutionality of a statute. Warshak, supra,
532 F.3d at 529 (citing Gonzales, supra, 550 U.S. at 168,
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127 S.Ct. 1610). On February 20, 2004, Mr. Plummer filed
a motion to dismiss the indictment against him on Second
Amendment grounds. In this court, he argues that faced with
“an unconstitutional ban on the possession and carrying of
pistols,” he “was not first required to seek registration and
licensing of a pistol—precisely what the statutes prohibited
—before exercising his ‘fundamental,’ ‘pre-existing’ right to
possess and carry a pistol in his home.” (Emphasis omitted.)
He claims that “he was free to disregard the invalid statutes
and to challenge their constitutionality as a defense to his
criminal convictions.” The government contends that “(one
subject to a facially valid licensing requirement cannot defy
that requirement and then argue later that he or she would
have been entitled to obtain a license....”) The government
further maintains that “a litigant who thinks he or she has
a right to obtain a license to engage in given conduct must
*340  not only seek a license but also must, if necessary” file


a civil judicial challenge to the licensing statute. In reply, Mr.
Plummer insists that his “convictions granted him standing
to challenge the statutes under which he was convicted,
so he was not required to engage in the futile exercise of
seeking registration and licensing of a pistol in order to raise
a Second Amendment claim.” He further maintains that “like
the respondent in Heller, who challenged the statutes through
a civil rights lawsuit rather than through review of a denial
of registration, he is entitled to challenge the statutes through
criminal proceedings rather than through review of a denial
of registration.”


In Brown, supra, we determined that the CPWL statute, as
applied to an adjudicated delinquent who had absconded from
a juvenile detention facility and who had a severe drug and


alcohol problem, was not unconstitutional.17 The case before
us is factually different and involves issues which were not
raised in Brown. Moreover, background information about the
appellant in Brown was more extensive than that reflected in
the record in this case.


The parties here have differing conceptual approaches to this
case. The government sees the case as involving a facially
valid licensing and regulatory law which, under Poulos v.
New Hampshire, 345 U.S. 395, 73 S.Ct. 760, 97 L.Ed. 1105
(1953), required Mr. Plummer to seek a license (and a denial
of a license) before challenging the UF and CPWL statutes.
In contrast, Mr. Plummer regards the case as pertaining to
the application to him of an invalid and unlawful outright
ban on the registration (and consequent licensing) of his
handgun, and hence, he argues that different cases permit
him to challenge the application of the handgun licensing


and regulatory scheme to him as a defense to his criminal
prosecution.


We think that, under the circumstances of this case and
given the decision in Heller, Mr. Plummer's argument is more
persuasive. In light of the handgun registration and licensing
scheme in effect at the time of the incident in this case,
Mr. Plummer could not have registered his handgun, but
registration was a prerequisite to obtaining a license, despite
the Second Amendment right to keep a handgun in his *341


home for defensive purposes.18 D.C.Code § 7–2502.02(a)
(4) precluded the issuance of a registration certificate for a
“[p]istol not validly registered to the current registrant in the
District prior to September 24, 1976,” except as specified;
the exception clause did not include an ordinary citizen who


desired to register a pistol for defensive use in the home.19


Moreover, Heller made clear that the total ban on handgun
possession in the home for self-defense, family defense, and
property defense “fail[s] constitutional muster.” 128 S.Ct.
at 2817–18. Parenthetically, we note that Mr. Plummer was
found not guilty of carrying a pistol without a license (outside
home or place of business), although he was found guilty
of the lesser-included charge of carrying a pistol without a


license.20


In short, we do not believe that this case is controlled by
Poulos. Rather, we conclude that Mr. Plummer preserved and


had standing21 to raise the Second Amendment issue as a
defense to the criminal charges against him by moving to
dismiss the indictment, even though he did not attempt to
obtain a registration certificate and license for his handgun
prior to his *342  arrest. See Chicago v. Atchison, Topeka
& Santa Fe Ry. Co., 357 U.S. 77, 89, 78 S.Ct. 1063,
2 L.Ed.2d 1174 (1958) (where the statute “is completely
invalid insofar as it applies to [the company], that company
was not obligated to apply for a certificate of convenience
and necessity and submit to the administrative procedures
incident thereto before bringing this action”) (citing Smith
v. Cahoon, 283 U.S. 553, 562, 51 S.Ct. 582, 75 L.Ed. 1264
(1931)).


Our conclusion that Mr. Plummer had standing to raise
the Second Amendment issue, does not resolve this case.
The absolute prohibition on Mr. Plummer's application
for a registration certificate in order to seek a license
for his handgun, effectively foreclosed any attempt to
exercise his Second Amendment right. However, Heller
made it clear that a person could be “disqualified from
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the exercise of Second Amendment rights,” id. at 2821–
22, and whether Mr. Plummer could have successfully
obtained a registration certificate prior to the imposition
of charges in this case is a question we cannot resolve
on this record. D.C.Code § 7–2502.03, formerly codified
at D.C.Code § 6–2313 (1995 Repl.) contains qualifications
for registration which could have been used to determine
whether Mr. Plummer would have been disqualified from
obtaining a registration certificate. Mr. Plummer has not
challenged those qualifications; they include age, criminal
history, mental capacity, and vision. Because it resolved the
Second Amendment issue in accordance with then existing
precedent in this jurisdiction, the trial court did not have
an opportunity to decide the disqualification issue which
involves a mixed question of fact and law.


Accordingly, for the foregoing reasons, we are constrained
to remand this case to the trial court with instructions to
hold a hearing to determine whether, prior to the imposition
of charges in this case, Mr. Plummer would have been able
to satisfy the then existing and applicable statutory and
regulatory requirements for obtaining a registration certificate


and license for his handgun.22


So ordered.


All Citations


983 A.2d 323


Footnotes
1 Count one of the indictment charged Mr. Plummer with carrying a pistol without a license (Outside One's Home ....), in


violation of D.C.Code § 22–4504(a) (2001). The jury found him not guilty of that offense.


2 When the trial judge inquired as to whether Mr. Plummer was wearing “a full-body uniform,” Officer Weinfeld responded
that “Dickey-style” is “a brand name” and the work pants are designed to be more durable and they are “thick pants.”


3 Although Officer Weinfeld testified that after advising Mr. Plummer of his rights, he had asked him “where he got the
gun from,” the prosecutor announced that the government did not intend to use Mr. Plummer's statements responding
to the officer's question.


4 During the course of Officer Weinfeld's cross-examination, when defense counsel began to focus on where Officer
Weinfeld went after Officers Ewald and Groves moved Mr. Plummer away from 2813, the trial court interrupted indicating
that the questions were “not particularly relevant” to issues that needed to be resolved during the motions hearing. The
trial judge also commented, “I would find that Mr. Plummer was seized at the time the police drew their guns on him.”


5 529 U.S. 266, 120 S.Ct. 1375, 146 L.Ed.2d 254 (2000). That case involved an anonymous tip and the issue of whether
the defendant was “seized” under the Fourth Amendment.


6 As Officer Ewald described the man's actions, the trial judge indicated what she was doing: “And the witness has her
hands behind her back and is trying to reach into [her] right pocket with [her] hands behind the back, twisting her torso
to do that.”


7 Mr. Plummer acknowledged that he had been convicted in the District, in 1997, of misdemeanor destruction of property.


8 Waterman and Johnson are distinguishable from another Second Circuit case, United States v. Simmons, 560 F.3d
98 (2d Cir.2009). The Second Circuit distinguished Simmons from Hodari D., supra, and Swindle, supra. In Simmons,
an anonymous 911 caller reported an assault in progress at a specified address, and officers were dispatched to that
address. Upon their arrival at that address, “located in a neighborhood that has a problem with drugs, shots fired, and
... a gang presence,” the officers “saw a group of people outside the apartment building and asked whether ‘anyone
was being beaten up.’ ” 560 F.3d at 101. The response was “no,” and the police “ ‘did not see anyone being assaulted’
and ‘did not see evidence’ that an assault had occurred.” Id. The officers entered the apartment building and appellant
“began walking toward them with his hands in his jacket pockets”; one officer “ordered [appellant] to ‘hold on a second’ but
[appellant] continued walking.” Id. The officer “again ordered [appellant] to ‘hold on a second,’ and [appellant] stopped.”
Id. The officer then instructed appellant twice to take his hands out of his pockets but he did not comply either time; the
officer “then ‘grabbed over to’ [appellant's] right side where he ‘felt the butt of a gun....” Id. The court found that in contrast
to cases like Hodari D. and Swindle, “[t]he facts of [Simmons ] ... involve an order to stop, compliance with that order,
and a ‘seizure’ at the moment [appellant] complied with the order.” 560 F.3d at 106–07 (footnote omitted and emphasis
supplied). Here, unlike Simmons, Officer Weinfeld testified that he and Officer Rogers ordered Mr. Plummer “to put his
hands up” several times before he complied. While a cross-examination question suggested that the officers might also
had said, “turn around,” that was neither the factual finding nor the primary order issued in this case. Notably, in explaining
her decision to deny the motion to suppress the trial judge stated, in part, “I believe it was reasonable for [the officers] to
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do what they did in order to determine whether [appellant] in fact had a gun to assure their safety and the safety of others
in the community, and that was to try to make certain he could not harm anyone by directing him to put his hands up.”


9 We do not agree with Mr. Plummer that he was seized “when he stopped and turned to face the officers.” There was no
submission to authority at that point because Mr. Plummer failed to obey the command and to raise his hands despite
the police order, repeated several times, to put them up.


10 Mr. Plummer relies heavily upon Williamson v. United States, 607 A.2d 471 (D.C.1992) (per curiam). That case was
decided prior to the Supreme Court's 2007 decision in Brendlin, but is consistent with our approach in Mr. Plummer's
case. We believe that Mr. Plummer misreads Williamson with respect to the issue of an individual's submission to a show
of authority. Williamson consisted of a very short per curiam opinion and three separate opinions by the panel members.
All three panel members agreed, however, that the police officer's “direction to the car to stop, complied with by the driver
and accompanied almost simultaneously by the officer's command to the occupants to raise their hands, was a seizure
of the vehicle and its occupants.” Id. at 473 and n. 7 (emphasis supplied). The submission to authority in Williamson,
for the purpose of Fourth Amendment seizure analysis, occurred when the automobile stopped in response to the order
of the police, whereas in this case, the submission to authority did not take place until after the police had ordered Mr.
Plummer to put his hands up several times, and after he had made movements to his waistband.


11 Mr. Plummer specifically identifies D.C.Code § 7–2502.01 (prohibiting possession of an unregistered firearm), § 7–
2502.02(a)(4) (prohibiting registration of pistols except for a narrow class of persons), D.C.Code § 22–4504(a) (carrying
a pistol without a license), and 24 DCMR § 2304.15, repealed by 56 D.C.Reg. 4380 (2009) (providing that licenses to
carry a pistol may be issued only to those having registered pistols).


12 In his majority opinion, Justice Scalia traced the historical origins of the Second Amendment right and asserted that: “By
the time of the founding, the right to have arms had become fundamental for English subjects,” and that “Blackstone ...
cited the arms provision of the Bill of Rights as one of the fundamental rights of Englishmen.” 128 S.Ct. at 2798 (citing
1 Blackstone 136, 139–40 (1765)) (other citations omitted).


13 In 2009, the Council of the District of Columbia amended subsection (b) by adding a new subsection (4). D.C.Code §
7–2502.01(b) now reads:


(b) Subsection (a) of this section shall not apply to:
(1) Any law enforcement officer or agent of the District or the United States, or any law enforcement officer or agent
of the government of any state or subdivision thereof, or any member of the armed forces of the United States, the
National Guard or organized reserves, when such officer, agent, or member is authorized to possess such a firearm
or device while on duty in the performance of official authorized functions;
(2) Any person holding a dealer's license; provided, that the firearm or destructive device is:
(A) Acquired by such person in the normal conduct of business;
(B) Kept at the place described in the dealer's license; and
(C) Not kept for such person's private use or protection, or for the protection of his business;
(3) With respect to firearms, any nonresident of the District participating in any lawful recreational firearm-related activity
in the District, or on his way to or from such activity in another jurisdiction; provided, that such person, whenever in
possession of a firearm, shall upon demand of any member of the Metropolitan Police Department, or other bona fide
law enforcement officer, exhibit proof that he is on his way to or from such activity, and that his possession or control
of such firearm is lawful in the jurisdiction in which he resides; provided further, that such weapon shall be transported
in accordance with § 22–4504.02; or
(4) Any person who temporarily possesses a firearm registered to another person while in the home of the registrant;
provided, that the person is not otherwise prohibited from possessing firearms and the person reasonably believes that
possession of the firearm is necessary to prevent imminent death or great bodily harm to himself or herself.


14 In 2009, the Council enacted amendments to § 7–2502.02 by adding a new exception in subsection 4(C) for “[a]ny person
who seeks to register a pistol for use in self-defense within that person's home.”


15 The Council amended § 22–4504(a) in 2009 by adding the following subsection:
(a–1) Except as otherwise permitted by law, no person shall carry within the District of Columbia a rifle or shotgun.
A person who violates this subsection shall be subject to the criminal penalties set forth in subsection (a)(1) and (2)
of this section.


16 The Metropolitan Police Department issued a final rulemaking on June 5, 2009, in which it repealed § 2304, and amended
§ 2305 by inserting provisions governing the registration of firearms, including general provisions for the registration of
firearms, disqualifications for registration, and “Procedures and Requirements for Registration of a Pistol for the Purpose
of Self-defense within Applicant's Home.” 24 DCMR § 2320; 56 D.C.Reg. 4380 (2009).
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17 We said:
Under either ... intermediate scrutiny or a consideration of whether the [statutory] restriction is “similar enough ... to
justify its inclusion in the list of ‘longstanding prohibitions' that survive Second Amendment scrutiny”—we have little
trouble concluding that the enforcement of the CPWL statute involved here was lawful.... For even if, as amicus argues,
“[t]he firearm registration and licensing statutes under which [appellant] was prosecuted amount to an unconstitutional
ban on the carrying of pistols by ordinary citizens,” appellant was hardly an ordinary citizen on January 21, 1999 (italics
added). Appellant was an adjudicated delinquent, was serving what amounted to a sentence in a juvenile detention
facility, had absconded from the facility, and was the subject of a custody order (and, as his counsel acknowledged at
his disposition hearing, had “a severe drug and alcohol problem” at the time of his offense). Prohibiting an adjudicated
delinquent still under sentence for his offenses from obtaining a license to carry a pistol, and punishing him for carrying a
pistol without a license, serve an important governmental objective and, in our view, fit easily with the list of prohibitions
that survive Second Amendment scrutiny. In short, that District law did not afford appellant license to carry a pistol on
January 21, 1999, did not infringe appellant's rights under the Second Amendment.
We perceive no impediment to sustaining appellant's CPWL conviction, because appellant's carrying of Hawkins's
pistol at Seventh & O Streets was not constitutionally protected as an instance of bearing arms for self-defense.


Brown, at 642.


18 Arguably, there is support for Mr. Plummer's futility argument in case law pertaining to the somewhat analogous ripeness
doctrine and administrative futility. See Anaheim Gardens v. United States, 444 F.3d 1309, 1315 (Fed.Cir.2006) (“A
claimant can show its claim was ripe with sufficient evidence of the futility of further pursuit of a permit through the
administrative process.”). Mr. Plummer's administrative futility argument is more compelling because the Chief of Police
had no discretion under the then existing UF statute and regulations to grant Mr. Plummer a registration certificate, which
was required to obtain a license for his handgun.


19 Even though, under its conceptual approach to this case, the government does not concede that it would have been futile
for Mr. Plummer to apply for a registration certificate and a license, it nevertheless acknowledges that Mr. Plummer “is
correct that the applicable provisions would have precluded the Chief of Police from granting a registration or license to
appellant.” (Citing D.C.Code § 7–2502.01(a); 24 DCMR § 2304.15.)
In 2009, the Council of the District of Columbia enacted an amendment to § 7–2502.01(b), adding a new exception in
subsection 4(C) for “[a]ny person who seeks to register a pistol for use in self-defense within that person's home.”


20 During deliberations, the jury sent a note to the trial judge inquiring whether the defense of innocent possession applied
to all of the charges on which they were instructed. After counsel for both parties agreed on the response, the trial court
informed the jury that the defense of innocent possession applied to all of the charges. While the jurors acquitted Mr.
Plummer of CPWL outside the home, they found him guilty of the lesser-included CPWL charge and the UF offense,
thus rejecting his innocent possession defense. This does not mean necessarily, however, that Mr. Plummer would have
been disqualified from obtaining a registration certificate and license for his handgun prior to his arrest.


21 The D.C. Circuit concluded that Mr. Heller, a District of Columbia special police officer who had a permit to carry a
handgun while on duty as a guard at a federal building, had “pre-enforcement” standing to raise the Second Amendment
issue because he applied for and was denied a certificate under D.C.Code § 7–2502.02(a), and that denial constituted an
injury. See Parker v. District of Columbia, 375 U.S.App. D.C. 140, 143–44, 148, 478 F.3d 370, 373–75, 378 (2007). The
D.C. Circuit also concluded that the other plaintiffs involved in the case with Mr. Heller did not have standing. See Parker
v. District of Columbia, No. 04–7041, 2007 WL 2892852, at *1, 2007 U.S.App. LEXIS 22872, at *4 (D.C.Cir. September
25, 2007). Unlike Mr. Plummer's posture before us, the Parker/Heller plaintiffs were not charged with UF and CPWL, and
hence, they could not claim, as a defense to criminal charges, that as applied to them, the District's handgun registration
and licensing laws effectively denied them an opportunity to exercise their Second Amendment right and to attempt to
obtain a registration certificate.


22 The government notes in its motion to amend the opinion that: “Although the Court has rejected appellant's facial challenge
to the validity of the CPWL and UF statutes, it presumably will be open to appellant on remand to challenge other particular
statutory or regulatory provisions on the ground that they are invalid under the Second Amendment.” We agree.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Appeal was taken from order of the Superior Court, Harold
Cushenberry and Steffan W. Graae, JJ., confirming arbitral
award in favor of one defendant and compelling arbitration
of claims against other defendants. The Court of Appeals,
Ruiz, J., held that: (1) order compelling arbitration of claims
against individual defendants was unappealable interlocutory
order, and (2) Uniform Arbitration Act (UAA) did not
confer jurisdiction upon Court of Appeals to review order
confirming arbitral award while related claim against another
party was pending before trial court in same case, absent
proper order for entry of judgment.


Appeal dismissed.


Terry, J., filed opinion concurring in result.


Attorneys and Law Firms


*718  Robert W. Steele, Washington, DC, for appellant.


Scott L. Nelson, Washington, DC, for appellees.


Garland Pinkston, Jr., Acting Corporation Counsel at the time
the brief was filed, Charles L. Reischel, Deputy Corporation
Counsel, and Edward E. Schwab, Assistant Corporation
Counsel, filed a brief on behalf of the District of Columbia as
amicus curiae.


Before TERRY and RUIZ, Associate Judges, and PRYOR,
Senior Judge.


Opinion


Opinion concurring in the result by Associate Judge TERRY
at p. 724.


RUIZ, Associate Judge:


In this appeal, John Umana, plaintiff-appellant, asks us to
review an order of the Superior Court confirming an arbitral
award in favor of one of the defendants-appellees, Swidler
& Berlin, Chartered. Umana also asks us to review the trial
court's order that he arbitrate his still-pending claims against
the other defendants-appellees, who are individual members
of the Swidler firm. We hold that the entire appeal must be
dismissed for want of jurisdiction because the trial court's
orders make clear that there has been no judgment on Umana's
claims against the individual firm members, which comprise
part of this action.


I.


Umana sued Swidler and members of the firm (the firm


members),1 contending that they had wrongfully deprived
him of membership in the firm. The defendants moved to
compel arbitration pursuant to a clause in a contract between


Umana and the firm.2 The trial court granted the motion,
ordering that “all claims” be arbitrated and staying the entire
litigation. Umana and Swidler (but not the individual firm
members) subsequently arbitrated their claims against one


another.3 Umana's claims against Swidler were denied in
their entirety. Swidler prevailed in part on its counterclaims
against Umana. After Swidler substantially prevailed in the
arbitration, Umana filed a motion in the pending civil action
asking that the court vacate the award. Swidler, in turn, sought
confirmation of the award, which the trial court granted.
Umana now appeals the order confirming the award in favor
of Swidler and the order compelling arbitration with the firm
members. The parties agree that Umana's claims against the
firm members are still pending in the trial court. The trial court
did not direct the entry of final judgment in favor of Swidler
under Superior Court Rule of Civil Procedure 54(b).


 At oral argument, we raised sua sponte the issue of our
jurisdiction to hear this appeal in light of the pending
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unresolved claims against the firm members.4 See Dyhouse
*719  v. Baylor, 455 A.2d 900, 901 (D.C.1983) (per


curiam). The parties filed post-argument briefs addressing
the jurisdictional issue. Umana now takes the position that
this court lacks jurisdiction over the appeal he filed. Swidler
contends that the order confirming the award in its favor is
appealable by virtue of section 18 of the District of Columbia
Uniform Arbitration Act (DCUAA), enacted by the District


of Columbia Council in 1977. D.C.Code § 16–4317 (1989).5


Upon our invitation, see D.C.App.R. 53, the District of
Columbia, through the Office of the Corporation Counsel,
filed a brief as amicus curiae arguing that § 16–4317, if
interpreted to permit an appeal in the circumstances of this
case, would not contravene the District of Columbia Self–
Government and Governmental Reorganization Act, Pub.L.


93–198, 87 Stat. 774 (Dec. 24, 1973) (Home Rule Act).6


II.


Although in several cases involving arbitration we have
relied upon § 16–4317 in noting our jurisdiction, we have
never decided that the statute confers jurisdiction upon this


court under the circumstances of the present appeal.7 In
determining the scope of our prior holdings, it is important
that we examine the contexts in which they were made. “It
is well to remember that significance is given to broad and
general statements of law only by comparing the facts from
which they arise with those facts to which they supposedly
apply.” Kraft v. Kraft, 155 A.2d 910, 913 (D.C.1959). In the
present case, the questions we must address are whether § 16–
4317 of the DCUAA attempts to confer jurisdiction upon this
court to review an order confirming an arbitral award while
a related claim against another party is pending before the
trial court in the same case, and, if so, whether such a grant
of jurisdiction is within the Council's legislative authority.
Neither of those questions was resolved in any of our cases
citing § 16–4317.


As mentioned above, Umana appeals the trial court's orders
1) confirming the arbitration award in favor of Swidler
and 2) compelling arbitration of Umana's claims against the
members. Most of the cases in which we cited § 16–4317
involved orders denying motions to compel arbitration, not an
order compelling arbitration. See Benefits Communications
Corp., supra note 7, 642 A.2d at 1300; Friend, supra note
8, 609 A.2d at 1138–39; Hercules & Co., supra 8, 592 A.2d
at 1071; see also Robinson, supra note 8, 561 A.2d at 484


(stating8 that subsequent entry of default judgment could not
revive right to immediate appeal of previous order denying
motion to compel arbitration, where time for appeal had
lapsed). One case concerned an order vacating an arbitral
award, not confirming it as in the instant case. See Shaff, supra
note 8, 617 A.2d at 961 & n. 3.


*720  In the one case in which the order appealed compelled
arbitration, like the order appealed by Umana concerning
his claims against the individual members, we held that we
had no jurisdiction. In American Federation of Government
Employees, supra note 8, the appellant sought our review
of an order compelling arbitration, as Umana does here. We
dismissed the appeal as premature because judgment had not
been entered in the action, holding that the omission of orders
compelling arbitration from § 16–4317(a) evinced an intent
to preclude appeals from such orders. 439 A.2d at 480; cf.
Haynes, supra note 8, 591 A.2d at 1287 n. 1 (“To challenge
the ... order compelling arbitration, appellant properly appeals
from the ... order of the trial court confirming the eventual
arbitration decision.”).


In those cases in which the appellant challenged the other type
of order Umana appeals in the present case, confirmation of
an award, the underlying judgment disposed of all claims as
to all parties. See Haynes, supra note 8, 591 A.2d at 1288
& n. 2, 1289 n. 4 (reciting that trial court directed parties
“to arbitrate the disputes in this action,” “stayed the ... case
pending arbitration,” and, after arbitration was completed,
“the trial judge confirmed the award and judgment was
entered”); Tung, 492 A.2d at 269 (reciting facts showing that
the trial court was not involved until appellant filed motion
to vacate arbitration award, which was denied); Poire, supra
note 8, 491 A.2d at 532 (reciting that parties were ordered
to proceed to arbitration and the litigation stayed until the
arbitration award was confirmed). In fact, in Tung we noted
that “[s]ince the trial court's order finally determined the
rights and obligations of the parties, it was final for purposes
of appeal.” 492 A.2d at 268 n. 1 (citation omitted).


 In sum, we have never held that § 16–4317 confers appellate
jurisdiction under the circumstances of the present case where
no judgment has been entered with respect to some of the
parties in the action. Moreover, in none of the cases in which
we have relied on § 16–4317 in addressing our jurisdiction did
we decide whether that section was within the power of the
Council to enact. “Questions which merely lurk in the record,
neither brought to the attention of the court nor ruled upon, are
not to be considered as having been so decided as to constitute
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precedents.” Webster v. Fall, 266 U.S. 507, 511, 45 S.Ct. 148,
149, 69 L.Ed. 411 (1925), quoted in Murphy v. McCloud, 650
A.2d 202, 205 (D.C.1995). If a court in reaching a decision
has not considered a particular point, then “ ‘the connection
of the decision with that point is not a connection of effect and
cause, but is purely accidental, and as to that point the decision
is no authority whatever.’ ” United States v. Kucik, 844 F.2d
493, 498 (7th Cir.1988) (quoting Wambaugh, The Study of
Cases 24–25 (2d ed. 1894)). In short, a rule of law should be


the product of deliberation, not mere chance.9 In particular,
a decision passing upon a jurisdictional issue sub silentio is
not precedent on that issue. Murphy, supra 650 A.2d at 205;
see also, e.g., Pennhurst State Sch. & Hosp. v. Halderman,
465 U.S. 89, 119, 104 S.Ct. 900, 918, 79 L.Ed.2d 67 (1984);
United States v. L.A. Tucker Truck Lines, 344 U.S. 33, 38, 73
S.Ct. 67, 69 & n. 9, 97 L.Ed. 54 & n. 9 (1952) (citing cases).
Hence, both the application of § 16–4317 to the facts of the
present case and the validity of the section are open questions.


*721  III.


 This court's jurisdiction over appeals from the Superior
Court extends to “final orders and judgments” and to certain


interlocutory orders. D.C.Code § 11–721(a) (1995).10 The
order compelling Umana to arbitrate his claims against the
individual firm members is not a final order. It is also not an
appealable interlocutory order under the standard we adopted
in Brandon v. Hines, 439 A.2d 496, 506–07 (D.C.1981),
because it does not “frustrate (in contrast with facilitate)


arbitration.”11 Nor does § 16–4317 attempt to make an
order compelling arbitration appealable. See American Fed'n
Gov't Employees, supra note 8, 439 A.2d at 480. Therefore,
Umana's attempt to appeal the order compelling arbitration
with the firm members must fail.


 A decision confirming an arbitral award is, on the other hand,
a final order, because for all practical purposes it signifies the
end of the proceeding on the merits, unless the court decides
otherwise. See Brandon, supra, 439 A.2d at 507–08. Even
though the order confirming the award in favor of Swidler
may be final, “an order disposing of claims against fewer
than all of the parties is not appealable.” Dyhouse, supra,
455 A.2d at 901. Therefore, we may not exercise jurisdiction
over this appeal pursuant to § 11–721(a)(1) in the absence
of a proper order for entry of judgment pursuant to Superior


Court Rule of Civil Procedure 54(b).12 In fact, we recently
dismissed an appeal by a plaintiff whose claim against one


defendant had been denied, but whose claim against another
was still pending. Peoples v. Warfield & Sanford, Inc., 660
A.2d 397 (D.C.1995). Although the trial court in Peoples had
directed entry of judgment pursuant to Rule 54(b), we held
the order inadequate because the trial court failed to make any
findings justifying such treatment in the face of the policy
against piecemeal review. Id.


 Thus, if we were to exercise jurisdiction to review the order
confirming the arbitration *722  award, it would have to be
by virtue of authority granted to us by the DCUAA. We hold,
however, that in enacting the DCUAA, the Council did not
intend to affect the general policy against piecemeal review
embodied in D.C.Code § 11–721. Therefore, in the absence
of entry of judgment by the trial court pursuant to Superior
Court Rule of Civil Procedure 54(b), an order confirming an
arbitral award as to fewer than all claims and all parties to an
action is not appealable. Because we hold that the DCUAA
does not attempt to confer jurisdiction upon this court under
the circumstances of this case, we need not address the issue
of whether, so interpreted, § 16–4317 would be consistent
with the Home Rule Act.


In adopting the Uniform Arbitration Act, the Council altered
the provisions for appeal as they were promulgated by the
Commissioners on Uniform State Laws. The full text of § 16–
4317 reflecting the emendations the Council made to section
19 of the Uniform Arbitration Act is shown below:


(a) [An appeal may be taken from] For purposes of writing
an appeal, the following orders shall be deemed final:


(1) An order denying an application to compel
arbitration made under Section [2] 16–4302;


(2) An order granting an application to stay arbitration
made under Section [2(b) ] 16–4302(b);


(3) An order confirming or denying confirmation of an
award;


(4) An order modifying or correcting an award;


(5) An order vacating an award without directing a
rehearing; [or


(6) A judgment or decree entered pursuant to the
provisions of this act.]


(b) [The] An appeal from an order or judgment entered
pursuant to this act shall be taken in the manner and to the
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same extent as from any other [orders or judgments in a]
civil action.


Compare D.C.Code § 16–4317 with Unif.Arbitration Act §
19, 7 U.L.A. 216–17 (1985).


 Our reading of § 16–4317 as not abrogating the requirement
that all claims be resolved as to all parties, at least where
the order is one confirming an arbitral award, is consistent
with the language of the statute. The term “final” used in §
16–4317 is not synonymous with “appealable.” In discussing
the district court's authority under Federal Rule of Civil


Procedure 54(b)13 to enter judgment on fewer than all claims
as to all parties, the Supreme Court has said:


The District Court cannot, in the exercise of its discretion,
treat as “final” that which is not “final” within the meaning
of [28 U.S.C.] § 1291. But the District Court may, by the
exercise of its discretion in the interest of sound judicial
administration, release for appeal final decisions upon one
or more, but less than all, claims in multiple claims actions.
Sears, Roebuck & Co. v. Mackey, 351 U.S. 427, 437, 76
S.Ct. 895, 900, 100 L.Ed. 1297 (1956).


Thus, merely because a decision is “final” does not
necessarily mean that it is “release[d] for appeal.” Instead, at
least before promulgation of Federal Rule of Civil Procedure
54(b), to be appealable under § 1291, the decision had to
be part of a single “judicial unit.” Id. at 431–32, 76 S.Ct.
at 897–98. Rule 54(b) merely “adapts the single judicial
unit theory so that it better meets the current needs of
judicial administration.” Id. at 438, 76 S.Ct. at 901. We do
not similarly construe § 16–4317 as further “adapting” the


jurisdictional provisions of § 11–721(a)14 because permitting
an appeal at the present juncture in the instant case would
not serve current needs of judicial administration, including
the policy favoring arbitration, and would raise serious doubts
under the Home Rule Act, which we discuss below.


Our interpretation of the language § 16–4317 consistent with
§ 11–721 appears to be *723  in line with the Council's
intent as well. As the foregoing comparison between the
Uniform Arbitration Act and the DCUAA highlights, the
Council in enacting § 16–4317 did not want to be understood
as attempting to confer jurisdiction on this court. Instead, the
Council appears to list arbitration orders that come within the
jurisdiction that Congress, in enacting D.C.Code § 11–721(a)
(1), already has conferred upon us. Subsection (b) appears to
emphasize the point, stressing that the appeal be taken “to the


same extent as from any other order.” D.C.Code § 16–4317(b)
(emphasis added).


The Council's apparent solicitude for the limitations imposed
by the Home Rule Act was not confined to § 16–4317. Section
17 of the Uniform Arbitration Act defines the term “court”
and provides: “The making of an agreement [under the Act]
providing for arbitration in this State confers jurisdiction on
the court to enforce the agreement under this Act and to
enter judgment on an award thereunder.” Unif. Arbitration
Act § 17, 7 U.L.A. 211 (1985) (emphasis added). The Council
omitted the latter provision entirely. See D.C.Code § 16–4316
(defining the term “court” as the Superior Court).


The legislative history of the bill that ultimately became the
DCUAA shows that an entire Uniform Act was dropped from
consideration because of concerns regarding the Council's
authority. As originally proposed, the bill that contained the
Uniform Arbitration Act also contained the provisions of
the Uniform Enforcement of Foreign Judgments Act. Those
provisions were stricken because the “committee concluded
that [the summary enforcement] provisions may be beyond
the scope of this Council's legislative authority at this time.”
Council of the District of Columbia, Committee on Judiciary
and Criminal Law, Report on Bill No. 1–140, at 2 (Nov. 9,
1976). Hence, it is apparent that the Council was aware of the
limitations on its authority when it considered and enacted the
DCUAA.


In view of the care with which the Council acted in the
area of the courts' jurisdiction, we should not construe §
16–4317 more expansively than is necessary to achieve the
policies underlying the Act. The DCUAA was enacted to
facilitate resolution of disputes through arbitration. Allowing
immediate appeal of orders that frustrate arbitration furthers
the goal of the DCUAA. Cf. Brandon, supra, 439 A.2d at
506–07 (holding that “only orders that frustrate (in contrast
with facilitate) arbitration impose a sufficiently serious injury
to justify an immediate appeal”). In fact, in American
Federation of Government Employees, supra note 8, 439 A.2d
at 480, we held that orders compelling arbitration are not
appealable based on the omission of such orders from the list
in § 16–4317(a). On the other hand, permitting immediate
appeal, such as this one, of an order confirming an arbitral
award, notwithstanding the pendency of other claims, would
not significantly facilitate arbitration. Cf. Middleby Corp.,
supra note 13, 962 F.2d at 616 (dismissing an appeal by a
prevailing party seeking judgment on an order confirming an
arbitral award where the trial court had withheld judgment
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pending resolution by the court of other claims between the
parties; holding that because the award concerned “money,
delay does not create irreparable injury”). Thus, reading § 16–
4317 as not providing for such an appeal does not frustrate
the policy underlying the DCUAA.


 Interpreting § 16–4317 to permit this court to review an
order confirming an arbitration award as to fewer than all
the parties or claims is not only unnecessary to the purpose
of the DCUAA but, by creating appellate jurisdiction where
none existed previously, could possibly contravene the Home


Rule Act and render the statute invalid.15 Statutes should
generally be construed *724  to avoid any doubt as to their
validity. See District of Columbia v. Gueory, 376 A.2d 834,
836 (D.C.1977); District of Columbia v. Edgcomb, 305 A.2d
506, 510 (D.C.1973). That principle follows from a desire to
avoid unnecessary opinions concerning organic law and to
effect legislative intent. We decline to adopt a construction
that would open to question the validity of the statute when it
is not compelled by the language or the purpose of the statute.


Appeal dismissed.


TERRY, Associate Judge, concurring in the result:
The jurisdictional issue lurking in the shadows of this case
is an extremely difficult one. On the one hand, D.C.Code §
16–4317 (1989), part of the Uniform Arbitration Act, appears


to bestow jurisdiction on this court to consider Mr. Umana's


appeal.1 On the other hand, section 16–4317 was enacted
in 1977 by the Council of the District of Columbia, not by
Congress, and D.C.Code § 1–233(a)(4) (1992), part of the
District of Columbia Self–Government Act (the “Home Rule
Act”) enacted by Congress in 1973, prohibits the Council
from enacting any legislation “with respect to” the jurisdiction
of the District of Columbia courts. Thus, if the Council was
without power to enact section 16–4317, then at least part of
section 16–4317 is a nullity, including the part that serves as
the purported jurisdictional basis for this appeal.


This tension between the Arbitration Act and the Home Rule
Act is a matter that this court has not previously addressed.
I think the court eventually will have to consider it en banc.
In the meantime I am persuaded, at least tentatively, that
Judge Ruiz is on the right track in concluding that we lack
jurisdiction of the instant appeal, and for that reason I join
in voting to dismiss it. What happens next with this case
remains to be seen. If it is reheard en banc, I would expect the
Corporation Counsel, on behalf of the District of Columbia,
to remain in the case as amicus curiae and to participate in
any further briefing or oral argument.


All Citations


669 A.2d 717


Footnotes
1 Umana originally named twelve individual members of Swidler & Berlin as defendants. Shortly after filing the complaint,


Umana dismissed without prejudice his claims against one of the members, Joseph Swidler.


2 The nature of the contract is a matter of dispute.


3 It seems that out of an abundance of caution, Umana had filed a demand for arbitration with the American Arbitration
Association at the same time that he commenced this civil action. The demand, however, named only Swidler as the
respondent. It was apparently on the basis of Umana's original demand that the arbitration ordered by the trial court
was conducted.


4 This court may raise lack of subject matter jurisdiction at any time. Customers Parking, Inc. v. District of Columbia, 562
A.2d 651, 654 (D.C.1989).


5 D.C.Code § 16–4317 provides:
(a) For purposes of writing an appeal, the following orders shall be deemed final:


(1) An order denying an application to compel arbitration made under Section 16–4302;
(2) An order granting an application to stay arbitration made under Section 16–4302(b);
(3) An order confirming or denying confirmation of an award;
(4) An order modifying or correcting an award;
(5) An order vacating an award without directing a rehearing.


(b) An appeal from an order or judgment entered pursuant to this chapter shall be taken in the manner and to the same
extent as from any other order or judgment in a civil action.
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6 Section 602(a)(4) of the Home Rule Act provides that the Council has no authority to “[e]nact any act ... with respect
to any provision of Title 11 [of the District of Columbia Code] (relating to organization and jurisdiction of the District of
Columbia courts).” D.C.Code § 1–233(a)(4) (1992).


7 In fact, it appears that we have cited § 16–4317 in nine cases in addressing our jurisdiction to review orders concerning
arbitration. See, Benefits Communication Corp. v. Klieforth, 642 A.2d 1299, 1301 n. 10 (D.C.1994); Shaff v. Skahill, 617
A.2d 960, 961 & n. 3 (D.C.1992); Friend v. Friend, 609 A.2d 1137, 1138–39 & n. 5 (D.C.1992); Hercules & Co. v. Beltway
Carpet Serv., 592 A.2d 1069, 1071 (D.C.1991); Haynes v. Kuder, 591 A.2d 1286, 1287 n. 1 (D.C.1991); Robinson v.
Booker, 561 A.2d 483, 484 (D.C.1989); Tung v. W.T. Cabe & Co., 492 A.2d 267, 268 n. 1 (D.C.1985); Poire v. Kaplan,
491 A.2d 529, 531 n. 1 (D.C.1985); American Fed'n of Gov't Employees v. Koczak, 439 A.2d 478, 480 & n. 7 (D.C.1981).


8 In Hercules & Co., 592 A.2d at 1072, we termed Robinson 's discussion of § 16–4317 “technically dictum.”


9 This court has repeatedly held that dictum in a prior case is not binding precedent under M.A.P. v. Ryan, 285 A.2d 310,
312 (D.C.1971). E.g., Ceco Corp. v. Coleman, 441 A.2d 940, 953 (D.C.1982); Punch v. United States, 377 A.2d 1353,
1360 (D.C.1977), cert. denied, 435 U.S. 955, 98 S.Ct. 1586, 55 L.Ed.2d 806 (1978); see also Murphy, supra, 650 A.2d
at 205 (stating that prior case is not precedent on an issue “ ‘unless the judicial mind has been applied to and passed
upon the precise question’ ” (quoting Fletcher v. Scott, 201 Minn. 609, 277 N.W. 270, 272 (1938))). Although dictum
is, of course, the product of some deliberation, because, by definition, dictum is not necessary to the resolution of a
case, there is simply insufficient basis to believe that it was considered with appropriate care and attention to warrant
precedential effect. See Albertie v. Louis & Alexander Corp., 646 A.2d. 1001, 1005 (D.C.1994) (quoting United States v.
Crawley, 837 F.2d. 291, 292 (7th Cir.1988) (enumerating reasons why dictum is not accorded weight)). A fortiori, where
a question is not even considered, its resolution, even if logically necessary to the outcome of the case, should not be
accorded precedential weight.


10 D.C.Code § 11–721(a) provides in pertinent part:
The District of Columbia Court of Appeals has jurisdiction of appeals from—
(1) all final orders and judgments of the Superior Court of the District of Columbia;
(2) interlocutory orders of the Superior Court of the District of Columbia—
(A) granting, continuing, modifying, refusing, or dissolving or refusing to dissolve or modify injunctions;
....


11 A division of this court has questioned the soundness of the holding in Brandon in light of subsequent developments in
the federal case law relied upon in Brandon as persuasive authority. Hercules & Co. v. Shama Restaurant, 566 A.2d
31, 38 (D.C.1989). As noted in Hercules & Co., however, only the court en banc may change Brandon 's interpretation
of § 11–721(a).


12 Rule 54(b) provides:
When more than 1 claim for relief is presented in an action ... or when multiple parties are involved, the Court may direct
the entry of a final judgment as to 1 or more but fewer than all of the claims or parties only upon an express determination
that there is no just reason for delay and upon an express direction for the entry of judgment. In the absence of such
determination and direction, any order or other form of decision, however designated, which adjudicates fewer than
all the claims or the rights and liabilities of fewer than all the parties shall not terminate the action as to any of the
claims or parties, and the order or other form of decision is subject to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities of all the parties.


The trial court has not entered judgment on the order confirming the arbitral award between Umana and Swidler. Because
it has not been raised by the parties in the trial court or before us, we do not address the effect of § 16–4313 of the
DCUAA, which provides, “Upon granting of an order confirming ... an award, judgment or decree shall be entered in
conformity therewith and be enforced as any other judgment or decree.” Cf. Middleby Corp. v. Hussmann Corp., 962
F.2d 614, 616 (7th Cir.1992) (holding that where the trial court has confirmed an award, but withheld judgment thereon
pending resolution by the court of other claims between the parties, 9 U.S.C. § 16(a)(1)(D), which is nearly identical to
§ 16–4317(a)(3), does not authorize an appeal by a prevailing party seeking judgment be entered immediately). But cf.
Dunlap v. State Farm Ins., 377 Pa.Super. 165, 546 A.2d 1209, 1211 (1988) (remanding case in which appeal was taken
from order denying motion to vacate for entry of final judgment confirming award). To the extent it may modify the practice
under Rule 54(b), we note that D.C.Code § 16–4313 might itself be in conflict with title 11. See D.C.Code § 11–946 (“The
Superior Court shall conduct its business according to the Federal Rules of Civil Procedure ... unless it prescribes or
adopts rules which modify those Rules.” (emphasis added)).


13 Federal Court Rule of Civil Procedure 54(b) is in all material respects identical to Superior Court Rule of Civil Procedure
54(b), supra note 13.
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14 It should be noted that because 28 U.S.C. § 1291 and D.C.Code § 11–721(a)(1) are similar, we look to federal court
decisions under § 1291 for guidance. Employers Mut. Cas. Co. v. Keene Corp., 629 A.2d 581, 583 n. 1 (D.C.1993).


15 Were § 16–4317 to confer jurisdiction on this court, its validity would be doubtful under the Home Rule Act, D.C.Code
§ 1–233(a)(4), supra note 6. That provision means that “the Council of the District of Columbia may not enlarge the
congressionally prescribed limitations on our jurisdiction.” Jones & Artis Constr. Co. v. District of Columbia Contract
Appeals Bd., 549 A.2d 315, 318 (D.C.1988); accord District of Columbia v. Group Ins. Adm., 633 A.2d 2, 14 (D.C.1993);
see also Hessey v. Burden, 584 A.2d 1, 7 (D.C.1990) (holding that test is whether local legislation attempts to confer
jurisdiction that would conflict with the terms of title 11); Capitol Hill Restoration Soc. v. Moore, 410 A.2d 184, 187–88
(D.C.1979).
The limitation of D.C.Code § 1–233(a)(4) does not, of course, in any way limit the Council's authority to enact or to alter
the substantive law to be applied by the courts. See, e.g., District of Columbia v. Greater Washington Central Labor
Council, 442 A.2d 110, 117–18 (D.C.1982), cert. denied, 460 U.S. 1016, 103 S.Ct. 1261, 75 L.Ed.2d 487 (1983); District
of Columbia v. Sullivan, 436 A.2d 364, 365–68 (D.C.1981). It simply means that the Council may not change the manner
in which title 11 operates to prescribe the jurisdiction of the courts in administering those laws.


1 D.C.Code § 16–4317(a)(3) states that an order “confirming or denying confirmation” of an arbitration award “shall be
deemed final,” and D.C.Code § 11–721(a)(1) (1995) grants this court jurisdiction over “all final orders and judgments of
the Superior Court....”


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Rule 56. Summary Judgment  
(a) MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT. A 
party may move for summary judgment, identifying each claim or defense—or the part 
of each claim or defense—on which summary judgment is sought. The court shall grant 
summary judgment if the movant shows that there is no genuine dispute as to any 
material fact and the movant is entitled to judgment as a matter of law. The court should 
state on the record the reasons for granting or denying the motion.  
(b) TIME TO FILE A MOTION; FORMAT.  
   (1) Time to File. Unless the court orders otherwise, a party may file a motion for 
summary judgment at any time until 30 days after the close of all discovery. 
    (2) Format:  Parties’ Statements of Fact. 
      (A) Movant’s Statement.  In addition to the points and authorities required by Rule 
12-I(d)(2), the movant must file a statement of the material facts that the movant 
contends are not genuinely disputed.  Each material fact must be stated in a separate 
numbered paragraph. 
      (B) Opponent’s Statement. A party opposing the motion must file a statement of the 
material facts that the opponent contends are genuinely disputed.  The disputed 
material facts must be stated in separate numbered paragraphs that correspond to the 
extent possible with the numbering of the paragraphs in the movant’s statement. 
(c) PROCEDURES.  
   (1) Supporting Factual Positions. A party asserting that a fact cannot be or is 
genuinely disputed must support the assertion by:  
      (A) citing to particular parts of materials in the record, including depositions, 
documents, electronically stored information, affidavits or declarations, stipulations 
(including those made for purposes of the motion only), admissions, interrogatory 
answers, or other materials; or 
      (B) showing that the materials cited do not establish the absence or presence of a 
genuine dispute, or that an adverse party cannot produce admissible evidence to 
support the fact. 
   (2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may 
object that the material cited to support or dispute a fact cannot be presented in a form 
that would be admissible in evidence. 
   (3) Materials Not Cited. The court need consider only the cited materials, but it may 
consider other materials in the record. 
   (4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a 
motion must be made on personal knowledge, set out facts that would be admissible in 
evidence, and show that the affiant or declarant is competent to testify on the matters 
stated. 
(d) WHEN FACTS ARE UNAVAILABLE TO THE NONMOVANT. If a nonmovant shows 
by affidavit or declaration that, for specified reasons, it cannot present facts essential to 
justify its opposition, the court may: 
   (1) defer considering the motion or deny it; 
   (2) allow time to obtain affidavits or declarations or to take discovery; or 
   (3) issue any other appropriate order. 







 


 


(e) FAILING TO PROPERLY SUPPORT OR ADDRESS A FACT. If a party fails to 
properly support an assertion of fact or fails to properly address another party's 
assertion of fact as required by Rule 56(c), the court may: 
   (1) give an opportunity to properly support or address the fact; 
   (2) consider the fact undisputed for purposes of the motion; 
   (3) grant summary judgment if the motion and supporting materials—including the 
facts considered undisputed—show that the movant is entitled to it; or 
   (4) issue any other appropriate order. 
(f) JUDGMENT INDEPENDENT OF THE MOTION. After giving notice and a reasonable 
time to respond, the court may: 
   (1) grant summary judgment for a nonmovant; 
   (2) grant the motion on grounds not raised by a party; or 
   (3) consider summary judgment on its own after identifying for the parties material 
facts that may not be genuinely in dispute. 
(g) FAILING TO GRANT ALL THE REQUESTED RELIEF. If the court does not grant all 
the relief requested by the motion, it may enter an order stating any material fact—
including an item of damages or other relief—that is not genuinely in dispute and 
treating the fact as established in the case.  
(h) AFFIDAVIT OR DECLARATION SUBMITTED IN BAD FAITH. If satisfied that an 
affidavit or declaration under this rule is submitted in bad faith or solely for delay, the 
court—after notice and a reasonable time to respond—may order the submitting party to 
pay the other party the reasonable expenses, including attorney's fees, it incurred as a 
result. An offending party or attorney may also be held in contempt or subjected to other 
appropriate sanctions. 
 
COMMENT TO 2017 AMENDMENTS 
 
     This rule is identical to Federal Rule of Civil Procedure 56, as amended in 2010, 
except that 1) a reference to local district court rules is omitted from the language in 
subsection (b)(1) and 2) subsection (b)(2), which is unique to the Superior Court rule, 
requires parties to submit statements of material facts with each material fact stated in a 
separate, numbered paragraph (a requirement previously found in Rule 12-I(k)).  In 
2010, the federal rule underwent substantial revisions in order to improve the 
procedures for presenting and deciding summary judgment motions, but the standard 
for granting summary judgment remained unchanged.  Parties and counsel should refer 
to the Federal Rules of Civil Procedure Advisory Committee Notes for a detailed 
explanation of these amendments. 
 
COMMENT 
 
      Identical to Federal Rule of Civil Procedure 56 except for the provision in 
paragraphs (a) and (b) of Rule 56 that the time period for filing the motion shall be set 
by Court order. For further requirements with respect to summary judgment procedure, 
see Rule 12-I(k). 
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Synopsis
Proceedings on motion for judgment notwithstanding verdict
or for new trial in libel action. The District Court, Gasch,
J., held that evidence in action by conference center and its
principal as a guiding force against newspaper for publication
of alleged libelous statements relating that center was covertly
financed and supported by government agencies including the
Pentagon, State Department and Central Intelligence Agency
was sufficient to go to jury on question of whether newspaper
published such statements with knowledge that they were
false or with reckless disregard of whether they were false
or not. The Court further held that award of $419,800 to
center and $100,000 to individual was excessive and would
be reduced to $50,000 and $10,000 respectively.


Order accordingly.


Attorneys and Law Firms


*422  David N. Webster, Washington, D. C., for plaintiffs.


Francis L. Casey, Jr., Washington, D. C., for defendant.


*423  MEMORANDUM OPINION AND ORDER


GASCH, District Judge.


This matter came on for consideration of defendant's post-trial
motions for judgment n. o. v or in the alternative for a new


trial. In accordance with established procedure, defendant
made a timely motion for directed verdict upon which ruling
was reserved. The matter has been extensively briefed and
fully argued in open Court.


I. FACTS.


Material facts as to which there is no dispute are set forth in
the pretrial order. Plaintiff Airlie Foundation, Inc., operates
a conference center in Fauquier County, Virginia, which
is used for meetings by organizations with a wide variety
of important interests. In addition, it has produced and
distributed documentary motion pictures on such subjects
as ecology and medicine. The individual plaintiff, Murdock
Head, is a lawyer, physician, a member of the faculty
of George Washington University and is the founder and
principal guiding force in the operation of Airlie Foundation.


On September 14, 1967, Robert Walters, a reporter for the
defendant Evening Star newspaper, with a few other reporters,
attended a press conference at the home of William Higgs, at
which each representative of the media was given a prepared
sixteen-page statement. Mr. Higgs then discussed his press
release with the newsmen. On September 14th, in its last
edition, and on September 15th, in all four editions, the Star
published articles relating to the Higgs press conference.
Following an examination of Airlie Foundation's books by
another Star reporter and the editor of the Star, a retraction
of the charges against Airlie was published in the Star in two
editions on both September 18th and 19th. The individual
and corporate plaintiffs subsequently brought a libel action
against the Star, and the jury returned verdicts of $100,000
and $419,800 compensatory and no punitive damages for the
individual and corporate plaintiffs respectively.


The subject matter of the articles related to charges by Higgs
that after an investigation conducted by himself and some
of his associates he had concluded that Airlie Foundation
was secretly financed and supported by agencies of the
United States government, including the Pentagon, State
Department, and Central Intelligence Agency. It is upon this
charge and the underlying factual details upon which Higgs
based his charges, as reported more extensively by the Star,


that plaintiffs predicate their suit for libel.1 Counsel concede
that plaintiffs are “public figures” as that term has been


defined by cases following New York Times v. Sullivan.2


Clearly, the Rosenbloom case3 extends the Times rule to this
case, and the litigation has proceeded under that standard.
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II. MOTION FOR JUDGMENT NOTWITHSTANDING
THE VERDICT.


In ruling on a motion for directed verdict or for judgment
n. o. v. by a defendant, the Court must consider whether the
plaintiff has presented substantial evidence upon which the
jury might reasonably and legally reach a verdict *424  on


the non-moving party's behalf.4 Defendant's position in its
motion is that the state of the evidence would not permit
a reasonable jury to reach a finding of malice within the
meaning of the New York Times case and its progeny. The
Court understands the Star's basic contention to be that it
did no more than publish a substantially accurate account
of charges which were not obviously false made at a press
conference on a matter of public interest by a person who


was an apparently reliable source5 and that this conduct falls
within the protection afforded by cases such as Greenbelt


Cooperative Publishing Ass'n v. Bresler6 and Time, Inc. v.


Pape.7


To begin with, in the Greenbelt case the Supreme Court
concluded that the words complained of were not slander
when spoken and noted that it was undisputed that the
subsequent newspaper article fairly and accurately dealt
with the circumstances in which the charges were made.
In this case plaintiffs vigorously contend that the Star's
articles contained facts not raised at the press conference and
thus were not a substantially accurate account of the Higgs
charges.


Time, Inc. v. Pape, as both counsel appeared to recognize,
more closely parallels the present suit. In Time, Inc.,
the complaint was that the Time article, in reporting
and summarizing a report prepared by the United States
Civil Rights Commission deleted the word “alleged” when
commenting on charges made in a civil complaint filed by
one who claimed to be the victim of police misconduct.
Thus, Pape contended, the article made it appear that both
the national commission and Time proffered the charges as
truth when in fact they were merely allegations of a complaint.
After a number of hearings at the trial and appellate level,
the Supreme Court ultimately upheld the trial court's grant
of a directed verdict for Time. Noting the difficulties which
confront the publisher of a statement made by someone else,
as opposed to, for example, an investigative reporter's account
of an event, the Court concluded that the Time story was


a “rational interpretation of a document that bristled with


ambiguities.”8


Plaintiffs contend that the Time, Inc. case is inapposite here
for two reasons. First, they maintain that the entire series of
stories printed by the Star, which appeared in three versions,
contain several affirmative representations which do not find
their source in the Higgs press conference but rather from
independent investigation and comment by the Star. They
assert that some of these additional details are false and that
all were added by the Star to lend credence and support to
the Higgs' charges. Thus plaintiffs contend that the Star has
exceeded any protection afforded by Greenbelt and Time, Inc.,
because the stories were no longer merely an account of the


Higgs press conference.9


Second, plaintiffs contend that this case differs from Time,
Inc., in another crucial respect. In Time, Inc., the reporter and
researcher testified that they were well aware of the meaning
of the word “alleged” but that their omission of that word,
given the entire content and thrust of the Commission's report,
was not a falsification of what they believed *425  to be the
Commission's position concerning the Pape incident.


Plaintiffs assert that in this case the Star had information
in its possession which caused it to disbelieve or at least
entertain serious doubts about the Higgs charges. They point
to testimony by Mr. Newbold Noyes, Editor-in-Chief of the
Evening Star, that on Thursday evening, after the Star's first
publication of the story, he had called a personal friend at the
CIA regarding the charges. Mr. Noyes testified he believed
he was speaking to Mr. Richard Helms, the director of the
agency, was told by Mr. Helms, on a personal basis, that there
was no truth to the story, and that he believed him at the time.
The exchange was as follows:
Q: On September 14, 1967, in the evning (sic), Thursday
evening, did you call the head of the CIA?


A: I think I did.


Q: And, was that Richard Helms?


A: Yes, if I called him.


Q: Did he tell you that there was no truth to the charge that
the CIA had been funding Airlie House?


A: Yes.


Q: And, did you believe him at the time?
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A: Yes.10


According to Mr. Noyes, this conversation left him
“considerably shaken as to my original impression as to the


validity of Mr. Higgs' charges.”11


The defendant argues in response that under the
circumstances as they were known at the time the first
story went to press on Thursday, the decision to publish
was reasonable, that upon receiving Helms' denial, which
admittedly cast doubt upon the story, the Star could not
simply drop its coverage, and that its decision to publish the
following day, this time focusing on Dr. Head's denials, was
the only reasonable course open to it.


Without more, this contention might have merit. In the
course of publishing a series of articles concerning “hot
news” prepared under deadline pressure, it is highly likely
that additional information will come to light or events will
occur which will significantly affect the underlying story
or present the situation from a different perspective. The
*426  publisher will inevitably be faced with difficult choices


when confronted with further developments in the story. See
Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 55, 91 S.Ct.
1811, 29 L.Ed.2d 296, (1971). But in this case the Star did
more than merely attempt to extricate itself from a position
as to which it appeared to have reservations after Mr. Noyes'
call to the CIA official. Although the stories which appeared


the following day highlighted plaintiff Head's denials,12 it is
undisputed that several details were included which did not
appear in the earlier, pre-phone call story on Thursday.


The most significant of these details was the Star's treatment
of the government's reaction to the story. The Thursday
article stated that “a government source” denied the story.
Notwithstanding the subsequent denial which Mr. Noyes
received from his personal friend at the CIA, the Friday
stories contained the statement “the CIA declined to comment
on the charges, but government sources said the charges ...
were untrue.” Viewed objectively this treatment portrayed the
existing situation in an extremely misleading fashion. When
questioned about the articles' affirmative representations that
the CIA declined to comment, the Star reporter admitted that
this was an untruth and was known to him to be untrue when


he wrote it.13


The first two editions on Friday also contained statements
concerning the financial status of Airlie Foundation,
information which was not contained in either the Higgs
statement or in the Thursday story. As reported by the
Star, “the foundation's public tax returns for 1965, the last
year for which records are available, shows $561,205 and
total expenses of $49,684.” The former figure presumably
relates to income of the Foundation. At trial the Star reporter
testified that he had obtained information concerning the
financial operations of Airlie through his own research but
that according to his notes the Star figures were inaccurate
and that the expenses figure should have been printed as
$549,684. He further indicated that his reason for inserting
these details into the story was to show that Airlie had a
substantial operating budget. This testimony conflicted with
his earlier deposition about which he was interrogated and in
which he conceded that the figures as printed in the Star article
would tend to show a significant and unexplained disparity


between income and expenses.14 Mr. Noyes also testified that


this would be his reaction to the figures as printed.15


Plaintiffs also point to the statement in the description of
the Airlie facilities, a point not mentioned by Higgs, that the
complex contained a radio tower. At trial there was testimony
that this tower belonged to a commercial radio station on
nearby property. While it is not clear that plaintiffs assert
that the Star knew *427  this for a fact, they cite it as
an additional illustration of their contention that the Star
added details which tended to lend credence to the overall
impression of Airlie as a spy center capable of conducting
clandestine operations.


In addition to the details added by the Star which had not been
raised in the Higgs charges, plaintiffs contend that the Star
repeated one of Higgs' allegations verbatim even though they
knew it to be false and misleading. That statement referred
to “an elaborate system of electronic bugging equipment” as
a part of the Airlie facilities. When questioned, Mr. Walters
conceded that he had been told by other Star reporters
who had visited Airlie that the conference center's recording
system consisted of open, visible microphones, but that he
understood the meaning of the phrase to be that Airlie could
secretly record meetings without the knowledge or consent of


the conference participants.16


The Court is mindful of the high degree of importance and
protection our Constitution attaches to the freedom of the
press as a healthy and necessary force in our society; indeed,
the phrase, the First Amendment needs “breathing space,”
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has become so familiar as to no longer require citation. The
Court also notes that the allegations made by Higgs at his
press conference concern serious questions of governmental
involvement in activities which had been the subject of
controversy and widespread coverage earlier in the year when
the CIA funding of the National Student Association was
made public. Thus this case, albeit brought by one who is not a
public official, involves many of the considerations dealt with
in the New York Times case, the touchstone of constitutional


libel law.17


 As the Supreme Court has recently had occasion to
emphasize, the publisher of a potentially libelous story is
confronted with a particularly acute dilemma when the story
which he feels may be newsworthy:
purports to be descriptive of what somebody said rather than
of what anybody did. Indeed, perhaps the largest share of
news concerning the doings of government appears in the
form of accounts of reports, speeches, press conferences,
and the like. The question of the “truth” of such an indirect
newspaper report presents rather complicated problems.


Time, Inc. v. Pape, supra, at 286, 91 S.Ct. at 637, 28 L.Ed.2d
45. This Court has previously alluded to the additional
difficulties facing the publisher of a story containing “hot
news” prepared under deadline pressure, particularly when
the story is intended to be disseminated by a number
of newspaper editions or radio broadcasts. Under those
circumstances it is indeed possible that the publisher's initial
evaluation of his story and his decision to publish will be
undercut by subsequent developments. The Supreme Court
has noted that these later events may have no probative


value as they relate to earlier publications.18 Nor should
information which is revealed after the first publication,
insofar as it bears on the publisher's investigative efforts,


necessarily be taken as evidence of malice.19 But while
it is well established *428  that a failure to investigate,


without more, is insufficient to give rise to liability,20 once
one has undertaken to conduct an investigation he should
not be permitted to ignore with impunity the fruits of that
investigation.


 The Court recognizes the apparent inconsistency created by
absolving one who fails to investigate and imposing liability
upon one who does. But under the circumstances of this case
that apparent inconsistency is merely superficial. Here the
defendant attempted to obtain confirmation or denial of the
charges from the Director of the CIA after initial publication.
The Star's editor testified that he received an emphatic denial,


one which, in his own words, left him “considerably shaken.”
Nevertheless, the Star again published an account of the
Higgs press conference the following day. While the headline
featured Dr. Head's denial, the text included several details not
raised by Higgs, including, among others, the CIA refused to
comment. Faced with this testimony and evidence there was a
basis established with convincing clarity upon which the jury
might well have concluded these details were known by the
Star to be false and were added by it to lend credence to the
Higgs charges at a time when it entertained serious doubts
as to the validity of those charges. Accordingly, the Court
concludes that the evidence was sufficient to go to the jury on
the question of whether the Star published “with knowledge
that it was false or with reckless disregard of whether it


was false or not” as required by the New York Times case.21


Defendant's motion for judgment notwithstanding the verdict
is denied.


III. MOTION FOR NEW TRIAL.


Defendant's motion for a new trial is grounded on four
separate arguments. First, it objects to the Court's instructions
to the jury, both in their entirety and as to specific isolated
elements of the charge.


Several months prior to trial the Court advised counsel that
it expected to fashion a charge based substantially on the
instructions given in Goldwater v. Ginzburg, supra, which
were approved by the Second Circuit. The Court notes that
defendant raised no objection to a Goldwater-type charge
until shortly prior to the conclusion of the trial when counsel
submitted their prayers for instructions. Full argument was
held on the instructions at the conclusion of which the Court
made the required rulings and combined the appropriate parts
of plaintiffs' and defendant's prayers into the format and
applicable language of the Goldwater charge.
 Defendant's contention, in essence, is that the factual
situation in Goldwater was so significantly different from this
case that the entire thrust of the Goldwater charge involves
considerations that are inapposite here. The distinction
emphasized is that the publisher in Goldwater was asserting
his own charges, based on his own investigation and research,
as truth whereas here the publisher was merely reporting
charges made by someone else. It submits that following
the New York Times case, two types of cases and two lines
of authority have emerged. One involves a “truth asserting”
situation, as exemplified by the Goldwater and St. Amant
cases, supra; the other involves a “charge reporting” story and
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is dealt with by cases such as Greenbelt and Time, Inc., supra.
It therefore concludes it was error to use the basic Goldwater-
type charge and the standard from the St. Amant case that
“there must be sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts as to the


truth of his publication.”22


*429  The Court understands plaintiffs' theory of the case
to be that notwithstanding the Star's assertion that it took no
position in its own story with regard to the truth or falsity
of the Higgs charges, it nevertheless engaged in a course of
selective reporting in dealing with the charges. Specifically
they contend that the Star omitted matters known to it which
would have detracted from the charge or at least presented
it in a more balanced fashion, that it added details, some of
which it knew to be false, which tended to lend credence to
the charge and that it did this at a time when it disbelieved or
at least entertained serious doubts about the charge.


The Court has previously alluded to the difficult choices
which must be made by the publisher of a story which
emanates from a source other than his own reporters.
The Supreme Court has concluded that under certain
circumstances the publisher's exercise of judgment when
faced with these choices must be protected to preserve the


vigor of a free press.23 But the Supreme Court has also had
occasion to announce recently in a case involving “hot news”
prepared under deadline pressure which came from a source
outside the publisher, precisely the argument advanced by
defendant here, that liability should not be imposed absent a
showing that defendant “‘in fact entertained serious doubts


as to the truth’ of its reports.”24 Accordingly, the Court
concludes that its use of language from the Goldwater charge
and its inclusion of the “serious doubts” standard from the St.
Amant case was not error.
 Defendant also raises numerous objections to specific
elements of the Court's instructions. Preliminarily, the Court
repeats the axiomatic proposition that
the impact of a jury instruction “is not to be ascertained by
merely considering isolated statements, but by taking into
view all the instructions given and the tendencies of the proof


in the case to which they could possibly be applied.”25


 Defendant concedes that the Court properly charged
that a publisher's failure to investigate, standing alone, is


insufficient to establish malice,26 but contends it was error to
instruct the jury that it might consider whether there was a


failure to investigate, and, if so, whether it was justified under


the circumstances.27 As the Second Circuit has noted,


There is no doubt that evidence of negligence, of motive and
of intent may be adduced for the purpose of establishing,
by cumulation and by appropriate inferences, the fact of
a defendant's recklessness or of his knowledge of falsity.


(Citation omitted.)28


Defendant argues that the charge was unbalanced and
prejudicial because it presented the protection afforded by
the First Amendment as a qualification on the right of an


individual to recover damages for libel29 and conveyed an
erroneous concept of the relative importance of the interests
at stake. At page 1083 of the transcript, in charging that
the plaintiffs must prove malice by clear and convincing
evidence, the Court emphasized that this requirement flows
from constitutional guarantees, and counsel for the defendant
thoroughly discussed the importance of the First *430


Amendment in his argument to the jury.30


Defendant next cites a portion of the charge which it contends
conveyed the impression that the First Amendment was


somehow inapplicable to this case.31 A fair reading of the
full charge clearly reveals that this objection is simply a
hypercritical attack on language taken out of the context
of the instructions in their entirety. This conclusion is
equally dispositive of defendant's assertions that the Court
erroneously charged the jury that it could award damages if


it found that plaintiffs had established a case of defamation32


or that the jury was erroneously told it might consider what
efforts were made to have the story checked by another


reporter.33 Neither of these challenged statements when read
together with the remainder of the charge could have resulted
in prejudice to defendant's position.


Finally, defendant contends that the Court's instruction on
the burden of proof on falsity was faulty in that it did not


place the burden on defendant34 nor did it impose the proper


standard.35 These contentions are disposed of by Goldwater
v. Ginzburg, supra, 414 F.2d at 338, 341. In outlining the
elements of a libel action, the Court at page 1080 placed the
burden of proving falsity on the plaintiffs.
 It is the Court's conclusion that a new trial based on asserted
errors in the instructions to the jury is not warranted.
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 Second, defendant argues that a new trial is required where
the verdict is erroneous and contrary to law and to the clear
weight of the evidence, a standard which is less demanding
than that required for a directed verdict or judgment n. o.


v.36 The Court has discussed extensively its conclusions with
respect to the state of the evidence in denying defendant's
motion for judgment n. o. v. and concludes that the verdict
was not contrary to the weight of the evidence and that a new
trial should not be granted on that ground.


 The third basis on which defendant contends a new trial
should be granted is that the Court erred in admitting certain
items of evidence and accompanying testimony. These items
were charts which depicted in graphic and tabular form the
disparity between actual and projected revenues for Airlie's
conference center for the years following publication of the
articles in question. Defendant's principal objections are that
Mr. Ross, the chief financial officer of Airlie, was permitted to
testify as an expert in contravention of procedures established
by the pretrial order and that as a result of surprise, effective
cross-examination was precluded. Further objection is made
to the admission of figures based on actual and projected
revenues, rather than profits or surplus, on the grounds that
they were misleading and prejudicial. The Court notes that
Mr. Ross' name and the substance of his testimony appears
in Plaintiffs' Amended Supplement to Pretrial Statement filed
September 22, 1971, a copy of which was mailed to defense
counsel on August 30, 1971, and that interrogatories had been


sent to Mr. Ross. Defendant's argument concerning inability
to cross-examine effectively is simply false modesty; counsel
was quick to point out the distinction between revenue and
surplus and was permitted, in the presence of the jury, to
modify the charts by writing in the latter figures next to
the former. The Court concludes that the admission of the
charts was not erroneous and that assuming there was *431
a deviation from the pretrial order regarding expert testimony,
its impact on defendant's case was minimal.


 Finally defendant contends that the jury's verdict was
excessive. The standard to be applied is whether the award is
“so inordinately large as obviously to exceed the maximum
limit of a reasonable range within which the jury may properly


operate.”37 The Court is well aware of the “chilling effect”
which the threat of potentially large libel verdicts poses to the
exercise of First Amendment rights; for this reason damage
awards in this sensitive area must receive particularly close
scrutiny.


Plaintiffs predicate their claims for damages on certain actual
losses they contend were sustained by Airlie Foundation and
on injury to the reputations of Airlie and Dr. Head.


As to the former plaintiffs offered testimony on the financial
history of the conference center's operations. Those figures
were:


1964-$30,832.00
 


(deficit)
 


1965-$73,140.20
 


(deficit)
 


1966-$27,174.48
 


(deficit)
 


1967-$4,484.05
 


(surplus)
 


1968-$57,233.80
 


(deficit)
 


1969-$45,091.76
 


(surplus)
 


1970-$38,992.07
 (surplus)38


 


As pointed out by defendant, however, the conference center
first achieved a surplus in the year the articles were published,
and the conference billings in October, 1967, the month after
the articles appeared, were greater than in any preceding
month of that year. Additionally defendant asserts that any
loss sustained may not have been solely attributable to the
impact of the articles. Upon consideration of all the evidence


bearing on damages, it is the Court's view that the upper
limit of a reasonable recovery for lost conference revenues is
$50,000, or slightly less than the deficit for 1968.


Plaintiffs also offered evidence concerning the alleged loss
of grants or income for the production of documentary films.
As suggested by defendant, however, it is entirely possible
that such losses, if any, were caused by factors other than
the publication of the articles. Among such factors may have
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been a decrease in the number of Airlie applications for
grants, a cutback in spending by government agencies which
ordinarily sponsor such films, a lessening of interest in the
topics covered by the proposed films, or the general decline
in economic conditions.
 Plaintiffs also claim damages for the loss of reputation of
Airlie Foundation and Dr. Head. Recovery of such general
intangible damages is permissible without proof of actual


loss39 but they are extremely difficult to quantify. Insofar
as the award is intended to compensate for lost reputation
rather than to punish the defendant for wilful and wanton
misconduct, a nominal recovery may be sufficient to vindicate


the injury to reputation.40


Any such injury in this case would have been vastly reduced
by the immediate and exhaustive efforts which the Star took
to minimize the impact of the charge. Among these measures
were the publication of a statement of correction and apology,


advising the major wire services and the White House press
secretary of the retraction and directing a special Capitol Hill
dispatch of the edition which contained the retraction.
 The Court concludes that the jury's verdict in this case
was excessive under the appropriate standards. Accordingly,
defendant's motion for a new trial is denied conditioned upon
the consent to a remittitur by Airlie Foundation *432  to
all damages in excess of $50,000.00 and by Dr. Head to all
damages in excess of $10,000.00. Should plaintiffs elect not
to remit and a new trial become necessary, it will be limited, to
the issue of damages in accordance with Fed.R.Civ.P. 59(a).
Counsel will notify the Court within twenty (20) days with
respect to their decision regarding the remittitur.


So ordered.


All Citations


337 F.Supp. 421


Footnotes
1 Plaintiffs point to testimony by the Star's reporter that upon graduation from college he served for one year as an assistant


to an officer of the National Student Association, that several years later he wrote a series of stories for the Star concerning
covert financing of the NSA by the CIA and that notwithstanding his close connection with officers of the NSA during
the period when the secret financing was carried out, he was completely unaware of these arrangements. They argue
that the jury could infer from this testimony a predisposition and receptiveness on the part of Walters to the charges
made by Higgs.


2 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964).


3 Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 91 S.Ct. 1811, 29 L.Ed.2d 296 (1971).


4 Lapsley v. American Institute of Certified Public Accountants, 246 F.Supp. 389 (D.D.C.1965).


5 See Defendant's Prayer for Instruction Number 1 and Defendant's Supplemental Memorandum of Points and Authorities
in Support of Defendant's Motion for Judgment Notwithstanding the Verdict or, in the Alternative, for New Trial at 2.


6 398 U.S. 6, 90 S.Ct. 1537, 26 L.Ed.2d 6 (1970).


7 401 U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45 (1971).


8 Id., 401 U.S. at 290, 91 S.Ct. at 639, 28 L.Ed. 45.


9 In Goldwater v. Ginzburg, 414 F.2d 324 (2d Cir. 1969), cert. denied, 396 U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970),
the Second Circuit noted that selective reporting, particularly where it tends to lend credence to a predetermined result,
is a factor to be considered on the issue of malice. 414 F.2d at 337.


10 Tr. at 231. In response to questioning about the call to the CIA, Mr. Noyes stated in his deposition that “... we were told-in
the first place the CIA declined officially to say anything-but Helms, if it was Helms, and I think it was because I believed it
at the time, and he said that for our information there was no truth in this allegation at all.” Noyes dep. at 60. At trial there
was considerable questioning concerning the reference to the phrase “believed it” from Mr. Noyes' deposition. When first
called by plaintiffs, Mr. Noyes testified that he believed the denial. Tr. at 231. Mr. Noyes resumed his testimony after the
noon recess, at which time he indicated that he desired to clarify an earlier answer. As to his prior testimony regarding
his belief in Mr. Helms' denial, he said that “... I was very much impressed by Mr. Helms' conviction with which he stated
the fact that there was no truth in the story, but it is not true that after that conversation that I was certain that he was
telling the truth any more than I was certain that Mr. Higgs was telling the truth.” Tr. at 261.
He was then interrogated concerning the apparent inconsistency between his deposition testimony and his earlier
testimony at trial. The questioning concerning his statement, “I believed it at the time,” was as follows:
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Q: Didn't you mean to convey to me when you gave me that answer that you believed Dick Helms was telling you
the truth?
A: Well, I am not certain. It seems to me it may have been a question as to whether it was Helms I was speaking with.
Q: Did you mean to convey by that answer that you gave me that you believed you were talking to Dick Helms rather
than that you believed what he said was true?
A: I think there was some uncertainty in my mind, and there still is whether I ever did call Helms. I recall that there was
a conversation that did, as I say, shake me in my original impression as to the validity of Mr. Higg's (sic) charges.”


Tr. at 262-63.


11 Tr. at 264.


12 When the Star's reporter was questioned by plaintiffs, he indicated he had called Dr. Head prior to going to press with
the first story on Thursday and had received a denial in the form of a statement from Dr. Head. He did not testify that
he had read the proposed story to Dr. Head nor could he recall precisely what details had been discussed. Plaintiffs
argue that Walters intentionally withheld these details to prevent Dr. Head from refuting the specific points upon which
the Higgs charge was based.


13 Tr. at 162-66. Mr. Noyes testified in this regard that it was not the policy of the Star to print untruths to protect CIA
sources. Tr. at 231.


14 Walters indicated that at the earlier deposition he had had none of his notes or files with him. When called to testify
he produced tax return forms on which he claimed to have transcribed figures he had extracted from a copy of the
Foundation's tax return which was a matter of public record and which reflected an expense figure of $549,684. The
difference between the figure in Walters' notes and in the Star story was explained as a typographical error, and counsel
for the plaintiffs vigorously questioned Star personnel as to how this could have occurred in view of their testimony
concerning special handling and editing procedures for sensitive stories.


15 Tr. at 267-68.


16 Tr. at 185.


17 The Court notes, parenthetically, that while the charges and newspaper articles concerned secret financing of Airlie
Foundation by the CIA, testimony was elicited from some of the plaintiffs' witnesses which seemed to say that as far as
they were concerned the injury to the reputations of Airlie House and Dr. Head flowed from the allegation that they were
other than the neutral and impartial catalysts of detached scientific inquiry into important social problems which they held
themselves out to be. See testimony of Dr. Amos Johnson, tr. at 419; testimony of Mr. A. William Bluem, tr. at 224.


18 Rosenbloom v. Metromedia, Inc., supra, 403 U.S. at 55, 91 S.Ct. 1811, 29 L.Ed.2d 296.


19 Cf. New York Times v. Sullivan, supra, at 287, 84 S.Ct. 710, 11 L.Ed.2d 686.


20 St. Amant v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 20 L.Ed.2d 262 (1968).


21 376 U.S. at 280, 84 S.Ct. 710, 11 L.Ed.2d 686.


22 St. Amant v. Thompson, supra, 390 U.S. at 731, 88 S.Ct. at 1325, 20 L.Ed.2d 262.


23 Time, Inc. v. Pape, supra, at 290, 91 S.Ct. 633, 28 L.Ed.2d 45.


24 Rosenbloom v. Metromedia, Inc., supra, 403 U.S. at 56, 91 S.Ct. at 1826, 29 L.Ed.2d 296.


25 Curtis Publishing Co. v. Butts, 388 U.S. 130, 156-57, 87 S.Ct. 1975, 1992, 18 L.Ed.2d 1094 (1967).


26 Tr. at 1085.


27 Tr. at 1085-1086.


28 Goldwater v. Ginzburg, supra, 414 F.2d at 342.


29 Tr. at 1076.


30 Counsel were afforded an opportunity to review the charge prior to final argument and the delivery of the instructions
to the jury.


31 Tr. at 1077.


32 Tr. at 1095.


33 Tr. at 1086.


34 Tr. at 1082.


35 Tr. at 1080.


36 See Childs v. Radzevich, 78 U.S.App.D.C. 235, 139 F.2d 374, 376 (1943).


37 Taylor v. Washington Terminal Co., 133 U.S.App.D.C. 110, 409 F.2d 145, 149, (1969), quoting Graling v. Reilly, 214
F.Supp. 234 (D.D.C.1963).
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38 Tr. at 294-297.


39 Afro-American Publishing Co. v. Jaffe, 125 U.S.App.D.C. 70, 366 F.2d 649, 660.


40 The plaintiff in Goldwater v. Ginzburg was awarded compensatory damages of $1.00.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Larry ZERANGUE and Leon B. Carriere,
Plaintiffs-Appellants Cross-Appellees,


v.
TSP NEWSPAPERS, INC.,


Defendant-Appellee Cross-Appellant.


No. 86–4189.
|


April 20, 1987.


Synopsis
Former chief deputy sheriff and former chief of detectives
brought action against newspaper company for libel arising
out of publication of two newspaper articles. The United
States District Court for the Western District of Louisiana,
John M. Shaw, J., granted newspaper company's motion for
summary judgment, and former officials appealed. The Court
of Appeals, Johnson, Circuit Judge, held that: (1) former
officials were public figures, and thus required to show that
newspaper company acted with actual malice; (2) material
issue of fact as to newspaper company's malice in publishing
second erroneous accusation that former officials had been
convicted of bribery precluded summary judgment where
original erroneous story, first retraction, and second erroneous
story appeared within 30 days in same newspaper as part
of series of stories on same subject; and (3) material issue
of fact as to whether former officials had committed bribery
precluded summary judgment where they were convicted of
malfeasance in office, but indictment for public bribery was
quashed without trial.


Affirmed in part, reversed in part and remanded.


Attorneys and Law Firms


*1067  Kermit A. Doucet, Lafayette, La., for Carriere.


William H. Goforth, Lafayette, La., for Zerangue.


Jack M. Weiss, Mary Louise Strong, Phelps, Dunbar, Marks,
Claverie & Sims, New Orleans, La., for defendant-appellee
cross-appellant.


Appeals from the United States District Court for the Western
District of Louisiana.


Before WISDOM, JOHNSON, and GARWOOD, Circuit
Judges.


Opinion


JOHNSON, Circuit Judge:


In this libel case, two former law enforcement officials appeal
the district court's grant of summary judgment in favor of the
defendant newspaper company for failure to raise an issue
of actual malice. The newspaper company cross-appeals the
district court's denial of summary judgment on the issues
of whether the publications were substantially true and the
plaintiffs libel proof. We affirm the district court on cross-
appeal but, finding a genuine question of material fact as to
actual malice, remand for trial on that issue.


I. BACKGROUND
In 1977, Leon B. Carriere was the Chief Deputy Sheriff, and
Larry Zerangue was the Chief of Detectives in St. Landry
Parish, Louisiana. TSP Newspapers, a subsidiary of the
New York Times Company, publishes a local newspaper, the
Daily *1068  World. In December 1977, Danny Singleton, a
convicted burglar serving time in the St. Landry Parish jail,
was arrested for burglary outside the jail in Alexandria City,
Louisiana. After an investigation revealed that Zerangue and
Carriere had been releasing Singleton on weekends without
authorization, they were indicted for the misdemeanors of
malfeasance in office and public bribery. La.Rev.Stat.Ann. §§
14:134 and 14:118 (West 1986). The malfeasance indictment
charged that Zerangue and Carriere allowed Singleton to go
free in violation of direct orders from the Sheriff; the public
bribery indictment alleged that Singleton, in return, gave
Zerangue and Carriere cash, clothing, jewelry, flowers, and a
rental camper.


The Singleton affair aroused extensive coverage from local
media, including the Daily World. Zerangue and Carriere lost
their jobs; they were tried and convicted of malfeasance in
April 1978. Each received a six-month jail sentence. The
trial court subsequently quashed the public bribery indictment
on double jeopardy grounds. In September, Zerangue and
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Carriere began serving time in the jail they formerly
supervised. After two months, the state court suspended the
balance of their sentences.


In March 1984, nearly six years later, Danny Singleton
resurfaced as a witness in a grand jury arson investigation.
Daily World reporter Steve LeBlanc, who covered the courts,
wrote a twenty-three paragraph article on the subpoena, which
was published on March 14, 1984. The headline announced
“Singleton testifying before jurors,” and the second paragraph
stated:


Singleton, a former Church Point resident whose testimony
in 1978 led to the conviction of two St. Landry Parish
deputies on charges of malfeasance, was subpoenaed, along
with four other witnesses, to testify Tuesday.


Appellee's Record Excerpts at 28. Paragraphs seven, eight,
and nine read:


Singleton gained notoriety in 1978 as the key figure in a
scandal in connection with which two St. Landry Parish
Sheriff's deputies were convicted of malfeasance.


Deputies L.B. Carriere and Larry Zerangue were convicted
in May of 1978.


The deputies were found guilty of granting Singleton, then
a parish jail inmate, weekend passes in exchange for stolen
goods Singleton obtained in various burglaries committed
while out on weekends.


Id. LeBlanc testified, in a deposition, that he relied on his
recollection of the earlier scandal in writing these paragraphs.


After the March 14th article appeared, Zerangue called Paul
Sims, the Daily World editor, to protest errors. Sims asked
Zerangue to specify the inaccuracy, and Zerangue pointed out
that he and Carriere had not been convicted on the public
bribery charge nor even indicted for receiving stolen things,
a felony. La.Rev.Stat.Ann. § 14:69 (West 1986) (statute
amended in 1982 to read “possessing stolen things”). Sims
ordered LeBlanc to check court records, and, when those
records confirmed the error, the March 15th Daily World
printed the following retraction:


CORRECTION


A March 14 story in the Daily World indicated former
sheriff's deputies L.B. Carriere and Larry Zerangue were
convicted in 1978 of granting weekend passes to Parish


Jail inmate Danny Singleton in exchange for stolen goods
Singleton was convicted of taking burglaries [sic ].


While both deputies were convicted of malfeasance,
neither man was accused of having received stolen goods
from Singleton. The Daily World regrets the error, but is
happy to make the correction.


Appellee's Record Excerpts at 29.
The error was discussed at a staff meeting soon after March
14. Editors Paul Sims and Harlan Kirgan stated in deposition
that all of the newsroom staff would normally be expected to
attend such a meeting. However, neither of the two editors or
Mary Dixon, a reporter who covered the police “beat,” could
remember whether Dixon was at that particular meeting or out
of the office on assignment or other business. *1069  Dixon
herself testified that she did not remember hearing of the error.


In April 1984, Singleton was again arrested, for receiving
stolen goods. Mary Dixon wrote a seven-paragraph article on
the arrest for the April 11 edition. Midway through this article,
the following paragraph appeared:


[Singleton] was in the news previous to that in 1978 when
he was a key figure in a scandal in which two St. Landry
parish sheriff deputies were convicted of malfeasance. The
deputies were found guilty of granting Singleton, then
a parish inmate, weekend passes in exchange for stolen
goods he obtained in break-ins.


Appellee's Record Excerpts at 30. Dixon testified that she
obtained the information for this paragraph from the copy of
LeBlanc's March 14th article in the Daily World's computer
files. She stated that her computer search did not turn up the
March 15th retraction and that she was not otherwise aware
of the retraction. Editors Sims and Kirgan admittedly knew
of the retraction. These editors testified, in depositions, that
they could not remember which of them had edited Dixon's
article and written the headline, but that neither noticed the
error. After publication, however, LeBlanc noticed the error,
and the Daily World, without a request, ran another retraction
on April 12, 1984.


Zerangue and Carriere brought suit on August 13, 1984. On
June 18, 1985, the district court denied a motion for summary
judgment made by TSP Newspapers on the grounds that the
articles were substantially true and that Zerangue and Carriere
were libel proof. Extensive discovery ensued, including
depositions from LeBlanc, Dixon, Sims, and Kirgan. On
January 21, 1986, the district court ruled that Zerangue and
Carriere were “public officials” obliged, under New York
Times v. Sullivan, to prove “actual malice” on the part of
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TSP. 376 U.S. 254, 279–80, 84 S.Ct. 710, 725–26, 11 L.Ed.2d
686 (1964). The court then granted TSP's second motion for
summary judgment, on the ground that Zerangue and Carriere
had shown no issue of fact on “actual malice.” Zerangue and
Carriere appealed.


II. DISCUSSION


A. Public Officials
 Under New York Times and its progeny, a public official
or public figure suing for libel must shoulder the heavy
burden of showing that the defendants acted with “actual
malice”—a burden that private figures need not meet. 376
U.S. at 279–80, 84 S.Ct. at 725–26. Zerangue and Carriere
apparently concede, as they must under the case law, that
they were public officials in 1977 when they served as law
enforcement officers. See, e.g., St. Amant v. Thompson, 390
U.S. 727, 730, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968)
(deputy sheriff); McKinley v. Baden, 777 F.2d 1017, 1021
(5th Cir.1985) (police officer). Nor do Zerangue and Carriere
claim that the articles referred to any conduct of theirs not
connected to their positions as public officials. The plaintiffs
do argue that the passage of nearly six years between their
discharge and the publication of the two articles had returned
them to private figure status.


Zerangue and Carriere cite no cases holding that public
official status erodes with the passage of time. Other courts
have held that ex-public officials must prove that “actual
malice” prompted speech concerning their in-office activities.
See, e.g., Rosenblatt v. Baer, 383 U.S. 75, 87 n. 14, 86 S.Ct.
669, 677 n. 14, 15 L.Ed.2d 597 (1966); Pierce v. Capital
Cities Communications, Inc., 576 F.2d 495 (3d Cir.), cert.
denied, 439 U.S. 861, 99 S.Ct. 181, 58 L.Ed.2d 170 (1978);
Arnheiter v. Random House, Inc., 578 F.2d 804 (9th Cir.1978).
One court imposed the higher standard even though thirty
years had passed since the plaintiff had left his official
position. Stripling v. Literary Guild, 5 Med.L.Rptr.1958
(W.D.Tex.1979).


 This Court sees no persuasive reason why Zerangue and
Carriere's involuntary departure from their public positions
should exempt them from meeting the New York Times
standard when they sue for a news story on that departure.
Moreover, *1070  Carriere himself has stated that, at the
time the articles were published, he was planning to run for
political office. Appellants' Brief at 13. Thus, at least one of
the plaintiffs has effectively admitted that he is still a “public
figure” under New York Times. We hold that Zerangue and


Carriere are public officials and must prove “actual malice”
to recover.


B. Actual Malice
 In New York Times, the Supreme Court defined “actual
malice” as “knowledge that [the publication] was false or ...
reckless disregard of whether it was false or not.” 376 U.S. at
280, 84 S.Ct. at 726. That Court has further defined “reckless
disregard” as a “high degree of awareness of probable falsity.”
Gertz v. Robert Welch, Inc., 418 U.S. 323, 332, 94 S.Ct. 2997,
3003, 41 L.Ed.2d 789 (1974). A defendant will have such
awareness if he “in fact entertained serious doubts as to the
truth of his publication.”  St. Amant, 390 U.S. at 731, 88 S.Ct.
at 1325. Despite a confusing use of the words “malice” and
“reckless,” “actual malice” cannot be proven by showing only
ill will or negligence, even gross negligence, on the part of
the defendant. Garrison v. Louisiana, 379 U.S. 64, 79, 85
S.Ct. 209, 218, 13 L.Ed.2d 125 (1964); Time, Inc. v. Hill, 385
U.S. 374, 387–88, 87 S.Ct. 534, 542, 17 L.Ed.2d 456 (1967).
Instead, the inquiry focuses on the actual state of mind of the
defendants. Herbert v. Lando, 441 U.S. 153, 170, 99 S.Ct.
1635, 1645, 60 L.Ed.2d 115 (1979); New York Times, 376 U.S.
at 287, 84 S.Ct. at 730; McKinley, 777 F.2d at 1021.


 Although the defendant's state of mind is a subjective
fact, it can be shown by indirect or circumstantial evidence.
Herbert, 441 U.S. at 165, 99 S.Ct. at 1643. Sufficient
indirect evidence of actual malice can defeat a defendant's
unsupported statement that he did act in good faith. St. Amant,
390 U.S. at 732, 88 S.Ct. at 1326; Carson v. Allied News
Co., 529 F.2d 206, 213 (7th Cir.1976). The Supreme Court
has stated in dicta that reckless disregard could be found
where, for example, a reporter fabricated a story out of his
imagination, based it on an “unverified anonymous telephone
call,” published “inherently improbable” statements, or had
“obvious reasons to doubt the veracity of the informant.” St.
Amant, 390 U.S. at 732, 88 S.Ct. at 1326.


Turning to the fact patterns of the cases, we find courts
refusing to find “actual malice” where the plaintiff has proved
only that the defendant erred in interpreting its source (Time,
Inc. v. Pape, 401 U.S. 279, 290, 91 S.Ct. 633, 639, 28 L.Ed.2d
45 (1971); Long v. Arcell, 618 F.2d 1145, 1148 (5th Cir.1980),
cert. denied, 449 U.S. 1083, 101 S.Ct. 869, 66 L.Ed.2d
808 (1981)); where the defendant failed to investigate an
apparently reliable source (New York Times, 376 U.S. at 287,
84 S.Ct. at 730; Beckley Newspaper Corp. v. Hanks, 389
U.S. 81, 84, 88 S.Ct. 197, 200, 19 L.Ed.2d 248 (1967);
Herbert v. Lando, 781 F.2d 298, 308 (2d Cir.), cert. denied,
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476 U.S. 1182, 106 S.Ct. 2916, 91 L.Ed.2d 545 (1986);
Bartimo v. Horsemen's Benev. and Protective Ass'n, 771 F.2d
894, 898 (5th Cir.1985), cert. denied, 475 U.S. 1119, 106
S.Ct. 1635, 90 L.Ed.2d 181 (1986); Wattigny v. Lambert,
453 So.2d 1272, 1279 (La.App.3d Cir.1984)); and where
the defendant disregarded apparently unreliable counter-
evidence (Long, 618 F.2d at 1148; Dougherty v. Capitol
Cities Communications, Inc., 631 F.Supp. 1566, 1573–74
(E.D.Mich.1986)).


On the other hand, the courts have upheld findings of
actual malice when a defendant failed to investigate a story
weakened by inherent improbability, internal inconsistency,
or apparently reliable contrary information. Curtis Publishing
Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094
(1967); McHale v. Lake Charles American Press, 390 So.2d
556, 566 (La.App.3d Cir.1980), cert. denied, 452 U.S. 941,
101 S.Ct. 3085, 69 L.Ed.2d 955 (1981). A verdict for the
plaintiff has been upheld when a reporter's own notes showed
that she was aware of facts contradicting her story. Golden
Bear Distributing Systems of Texas, Inc. v. Chase Revel, Inc.,
708 F.2d 944, 950 (5th Cir.1983). Similarly, plaintiffs have
prevailed after demonstrating that the author of a story knew
facts disproving it ( *1071  McHale, 390 So.2d at 561), or
that the supposed source of the story disclaimed giving the
information (Batson v. Time, Inc., 298 So.2d 100 (La.App. 1st
Cir.), writ denied, 299 So.2d 803 (La.1974)). When the only
“source” of a story did not contain the statements supposedly
derived from it, the courts have inferred that defendant
recklessly fabricated the story. Carson, 529 F.2d 206. Refusal
to retract an exposed error tends to support a finding of actual
malice. Golden Bear Distributing Systems, 708 F.2d at 950.
Conversely, a readiness to retract tends to negate “actual
malice.” Hoffman v. Washington Post, 433 F.Supp. 600, 605
(D.D.C.1977), aff'd, 578 F.2d 442 (D.C.Cir.1978).


 In a first amendment case, the appellate court must
independently review the record. Bose Corp. v. Consumers
Union of United States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984); McKinley, 777 F.2d at 1021. However,
the factfinder retains its traditional role in the determination
of facts, such as the credibility of witnesses. Bartimo, 771
F.2d at 898. The plaintiff must prove actual malice with
“convincing clarity” (New York Times, 376 U.S. at 285–86,
84 S.Ct. at 729), and the Supreme Court has recently held that
the plaintiff must sustain this burden to defeat a motion for
summary judgment as well. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 106 S.Ct. 2505, 2514, 91 L.Ed.2d 202 (1986).


 While the public figure plaintiff in a libel case must meet
the “clear and convincing” standard of proof in order to
defeat summary judgment, all of the other summary judgment
rules still apply. Anderson, 106 S.Ct. at 2514. This means
that the judge must deny summary judgment if the opponent
shows any “genuine issue” of “material fact,” and must draw
all possible inferences in the opponent's favor. Fed.R.Civ.P.
56(c); Anderson, 106 S.Ct. at 2513. Generally, determinations
of state of mind and of witness credibility are for the
factfinder. Anderson, 106 S.Ct. at 2513–14; Hutchinson v.
Proxmire, 443 U.S. 111, 120 n. 9, 99 S.Ct. 2675, 2680 n.
9, 61 L.Ed.2d 411 (1979) (proof of actual malice “does not
readily lend itself to summary disposition”). The moving
party must demonstrate the absence of genuine issues, but,
as to issues on which his opponent would bear the burden of
proof, the movant may obtain summary judgment by pointing
to his opponent's failure to produce evidence. Celotex Corp. v.
Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986);
Fontenot v. Upjohn Co., 780 F.2d 1190 (5th Cir.1986).


 Applying this somewhat complex legal scheme to the instant
case, we find that the district court did not err in granting
summary judgment to TSP Newspapers for publishing the
March 14th story written by LeBlanc. LeBlanc may have
been negligent in relying on his memory to write the story
and in failing to investigate further. However, the precedents
clearly establish that failure to investigate does not rise to
the level of actual malice unless the story showed obvious
inaccuracies. See, e.g., New York Times, 376 U.S. at 287, 84
S.Ct. at 730; Bartimo, 771 F.2d at 898. The fact that editor
Sims had to ask Zerangue what was inaccurate about the story
when Zerangue called to protest tends to indicate that Sims
did not know of the inaccuracy. In addition, Sims' readiness
to print a retraction weighs against “malice.”  Hoffman, 433
F.Supp. at 605. Zerangue and Carriere showed the district
court none of the other types of evidence that might justify
a finding of actual malice. In sum, they failed to adequately
oppose the motion under Anderson, Celotex, and Fontenot.


Much more difficult is the question of whether the district
court correctly found no genuine issue as to TSP's malice in
publishing the same error a second time on April 11. TSP's
evidence in support of summary judgment included:


—Mary Dixon's statement that she was not aware of the
March 15th retraction and felt no doubts about the truth of
her story;


—The Daily World 's readiness to print a second retraction;
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—The absence of any improbability on the face of the
March 14th story that Dixon used as a source.


*1072  Zerangue and Carriere presented the following facts
and inferences to oppose the motion:


—The original erroneous story, the first retraction, and the
second erroneous story all appeared within thirty days in
the same newspaper as part of a series of stories on the same
subject (Danny Singleton);


—Mary Dixon worked in the same department of the same
small newspaper as LeBlanc, Sims, and Kirgan, all of
whom knew of the error;


—Mary Dixon may have attended a staff meeting at which
the error was reviewed and discussed;


—The Daily World had a computer file of past stories
which Dixon concededly consulted and which may have
contained the March 15th retraction (despite Dixon's
testimony that she failed to find it); and


—The April 11th story was edited, and given a headline, by
one of two editors (Sims or Kirgan), both of whom knew
of the March 15th retraction.


In Anderson, the Supreme Court stated that a public-figure
libel plaintiff cannot defeat summary judgment “by merely
asserting that the jury might, and legally could, disbelieve
the defendant's denial ... of legal malice.” 106 S.Ct. at
2514. In the instant case, Dixon's credibility is obviously
crucial. However, Zerangue and Carriere have raised more
than the possibility that a jury might disbelieve Dixon. They
have produced some evidence concerning the Daily World 's
operations and the close interrelation of events and people,
from which a jury could infer the requisite knowledge or
reckless disregard. Were this not a first amendment case,
Zerangue and Carriere would have done enough to reach a
jury.


First amendment cases are unique because our society places
a high value on free discussion of public issues, and those who
engage in that discussion are protected even when they make
careless errors. New York Times, 376 U.S. at 279, 84 S.Ct.
at 725. However, reputation is also a value, and the courts
attempt, where possible, to protect both freedom of speech
and reputation.  Herbert, 441 U.S. at 169, 99 S.Ct. at 1645.
Balancing these two interests mandates that a publisher have
clear first amendment protection from liability for the first
nonmalicious publication of an erroneous story. However,


once the publisher knows that the story is erroneous—as in
the instant case—the argument for weighting the scales on the
side of first amendment interests becomes less compelling.
The Daily World could have adopted a policy of disseminating
retractions widely or with certainty among newsroom staff,
and of revising its computer files after each retraction. By
contrast, it is difficult to see what more Zerangue and Carriere
could have done, as outsiders, to prevent the erroneous story
from resurfacing. As long as the original misinformation
remained on the Daily World's computer file, it could be
reprinted a third, a fourth, or a fifth time, each time only
by “negligence.” At some point, the effort required of the
publisher is so slight, and the helplessness of the victim so
great, that the balance of the scales tips.


 Nor do we believe that the “clear and convincing” standard
erected by Anderson in first amendment cases changes the
result. Anderson is a recent case, and it does not describe
the proof actually offered by the plaintiffs, so that we could
compare it with the facts of the instant case. However, Justice
Powell, writing for the majority, and Justice Rehnquist,
dissenting, agree that Anderson does not change the allocation
of responsibility between court and factfinder in summary
judgment motions. 106 S.Ct. at 2514, 2521–22. For example,
the drawing of inferences and the determination of credibility
will still be a task for the factfinder. The present case hinges
on just such determinations. While the question is close,
we are constrained to hold that Zerangue and Carriere did
produce enough evidence that the second erroneous article
was published knowingly or recklessly to obtain a jury trial
on the issue.


*1073  C. Substantial Truth
 Truth is a defense to libel, and a libel plaintiff must prove that
a publication is false before he can recover. New York Times,
376 U.S. at 279–80, 84 S.Ct. at 724–26; La.Rev.Stat.Ann.
13:3602 (West 1968 & 1986 Supp.). A publication is also
protected if it is “substantially true,” i.e., if it varies from the
truth only in insignificant details or if its “gist” or “sting” is
true. Otero v. Ewing, 165 La. 398, 115 So. 633 (1927); Bill
Partin Jewelry, Inc. v. Smith, 467 So.2d 188, 190 (La.App.3d
Cir.1985). In determining whether the gist and sting of a story
is true, the court must view the story through the eyes of the
average reader or member of the audience.  Hopkins v. Keith,
348 So.2d 999, 1002 (La.App.2d Cir.), writs not considered,
350 So.2d 893 (La.1977); Rosen v. Capital City Press, 314
So.2d 511, 513 (La.App. 1st Cir.1975).
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The district court refused TSP Newspapers a summary
judgment on substantial truth, and TSP cross-appeals that
ruling. The Daily World twice printed that Zerangue and
Carriere “were found guilty” of releasing an inmate “in
exchange for stolen goods.” Appellee's Record Excerpts at
28, 30. In fact, the two men were convicted of malfeasance
in office, a crime that involved only the unauthorized releases
and that was classified as a misdemeanor. La.Rev.Stat.Ann.
14:134. In addition, Zerangue and Carriere were indicted for
public bribery, a crime involving the receipt of things of
value. La.Rev.Stat.Ann. 14:118. That indictment was quashed
without trial. Neither man was indicted or convicted for
the felony of receiving stolen things, as the story suggests.
La.Rev.Stat.Ann. 14:69.


At the time of their criminal trial and throughout the
present litigation, Zerangue and Carriere maintained that they
released Singleton so that he could visit his family and so
that he could help them with a burglary investigation. See,
e.g., Appellants' Reply Brief at 10. This contention was never
disproven in the 1978 criminal proceedings, for malfeasance
in office does not require that the defendant receive anything
of value, and the public bribery charge never reached trial.
Because this Court must draw all inferences favorable to the
nonmovant when reviewing a motion for summary judgment,
we must assume that Zerangue and Carriere did act from these
motives and that the community could have believed that they
did. In other words, Zerangue and Carriere's neighbors may
have believed that the two deputies released Singleton out of
misplaced sympathy and the desire to pursue a foolish method
of criminal investigation.


The Daily World stories, however, implied that Zerangue
and Carriere were convicted for receiving stolen goods. The
difference between malfeasance in office and receiving stolen
goods is more than the difference between a misdemeanor and
a felony. If Zerangue and Carriere allowed a jail inmate to use
the prison as headquarters for a burglary ring in return for a
cut of the proceeds, they converted the sheriff's office into a
center of criminal operations. A jury could believe that the
“sting” or opprobrium of such an accusation is greater than
the “sting” of a malfeasance charge. The Daily World stories
could be viewed as converting a foolish and irresponsible
betrayal of the public trust into a rapacious and calculated one.


TSP Newspapers cites several cases in which a defendant
who misstated a plaintiff's involvement in the criminal justice
system succeeded with a “substantial truth” defense. For
example, in Bill Partin Jewelry, the defendants broadcast an


allegation that the plaintiff had participated in a burglary.
467 So.2d 188. Actually, the plaintiff had been accused only
of receiving burglarized property. Id. In Sivulich v. Howard
Publications, Inc., the defendant had printed that the plaintiff
was “charged” with robbery. 126 Ill.App.3d 129, 81 Ill.Dec.
416, 466 N.E.2d 1218 (1984). The truth was that the plaintiff
had been civilly sued for the same act. In Bosley v. Hebert,
the plaintiff had been arrested for theft of a washing machine,
but the defendant reported that he had been arrested for
theft by issuing worthless checks. 385 So.2d 430 (La.App.
1st Cir.1980). In Hamilton v. Lake Charles Am. Press,
Inc., the defendant printed that the plaintiff was disbarred
and convicted *1074  for faking automobile accidents to
defraud insurance companies. 372 So.2d 239 (La.App.3d
Cir.), writ denied, 375 So.2d 943 (La.1979). Instead, the
plaintiff's disbarment had been stayed pending appeals, and
his conviction had been for mail fraud having to do with
faked accidents. Id. In Hopkins, a newspaper printed that
the plaintiff had been “convicted for running a gambling
game.” 348 So.2d at 1000. Actually, the plaintiff had been
convicted for gambling and indicted for “running a gambling
game,” and had chosen to forfeit bail on the latter charge.
Id. In Rosen, the defendants reported that the plaintiff—
a doctor—was indicted for distributing narcotics, when he
had instead been indicted for distributing illegal stimulants.
314 So.2d 511. Finally, in Drury v. The Times Picayune
Publishing Corp., a Louisiana district court absolved a
newspaper reporting that the plaintiff had been convicted
for defrauding his clients and insurance companies. No. 85–
15368 (La.Dist.1986) (unpublished opinion, reproduced at
end of Appellee's Brief). The plaintiff had been indicted for
defrauding both the insurance companies and his clients, but
convicted only of defrauding the former. Id.


 The common thread running through all these cases is
that the defendant reported the substance of the criminal
proceedings, but erred in the use of legal terminology. The
man in the street would be likely to characterize the mistake
as a “technicality.” In these cases if the defendant's story had
been free of error, the plaintiff would have been exposed to
roughly the same amount of community opprobrium. Theft by
writing bad checks “stings” no more than theft of a washing
machine; direct fraud stings no more than mail fraud; running
a gambling game stings no more than gambling. At the
summary judgment stage in the instant case, the district court
could not determine, as a matter of law, that Zerangue and
Carriere's community would consider the error in the Daily
World stories equally stingless. Thus the district court did not
err in denying summary judgment on this issue.
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D. Libel-Proof Plaintiffs
 TSP Newspapers argues that, as former law enforcement
officers stripped of their offices and held in the jail they
formerly supervised, Zerangue and Carriere's reputation had
already sunk to such a low level as to render them libel-
proof. The plaintiffs reply that the passage of six years
had allowed them to improve their standing. In particular,
they submitted four affidavits stating that Carriere had been
seriously considered for the position of Chief of Police in
Leonville, Louisiana, but that, “as a result of” the Daily World
stories, he had withdrawn his name. Record Vol. 1 at 171–
72, 177–82. TSP has produced no evidence to disprove this
contention, arguing only that it is not believable. However,
summary judgment is not an appropriate stage at which to
resolve credibility questions. Anderson, 106 S.Ct. at 2513.
The trial court did not err in reserving the question of whether
Zerangue and Carriere were libel-proof for the jury.


III. CONCLUSION
Because the plaintiffs, Zerangue and Carriere, have failed
to produce evidence of actual malice in the printing of the
March 14th news story, this Court affirms summary judgment
for TSP Newspapers in regard to that story. However, the
plaintiffs have raised a genuine issue as to actual malice in
the printing of the April 11th story. Summary judgment as
to that story is reversed, and the case is remanded for trial.
The district court's refusal of summary judgment on the issues
of whether the story was substantially true and the plaintiffs
libel-proof is affirmed.


AFFIRMED IN PART; REVERSED IN PART; AND
REMANDED.


All Citations


814 F.2d 1066, 13 Media L. Rep. 2438


End of Document © 2021 Thomson Reuters. No claim to original U.S.
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Synopsis
Grandparents of child involved in prolonged and highly
publicized child custody dispute filed defamation against
producers and broadcasters of television docudrama in
which character referred to them as “abusers” of their
granddaughter. On pretrial motion, the United States District
Court for the Eastern District of Virginia, Albert V. Bryan,
Jr., Senior District Judge, ruled that grandparents were private
individuals not limited purpose public figures and therefore
would not have to prove at trial that defendants acted with
actual malice. Defendants appealed. The Court of Appeals,
Murnaghan, J., held that although granddaughter's custody
battle became public controversy, neither grandparent was a
public figure for purpose of comment on that controversy
because their public statements and actions were made
predominantly in self-defense.


Affirmed and remanded.
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Dickstein, Shapiro & Morin, Washington, DC, for appellants.


MacKenzie Canter, III, Copilevitz & Canter, Washington,
DC, for appellees. ON BRIEF: Paul R. Taskier, Adam
Proujansky, Dickstein, Shapiro & Morin, Washington, DC,
for appellants. Mark J. Diskin, Copilevitz & Canter,
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Before MURNAGHAN, Circuit Judge, and BUTZNER and
PHILLIPS, Senior Circuit Judges.


Affirmed and remanded by published opinion. Judge
MURNAGHAN wrote the opinion, in which Senior Judge
BUTZNER and Senior Judge PHILLIPS joined.


OPINION


MURNAGHAN, Circuit Judge:


Vincent and Doris Foretich filed a defamation action against
the producers and broadcasters of an ABC docudrama in
which a character apparently referred to one or both of them
as “abusers” of their granddaughter, Hilary A. Foretich, who
had been the subject of a prolonged and highly publicized
child-custody dispute. On the defendants' pretrial motion,
the district court ruled that Vincent and Doris Foretich were
“private individuals,” not “limited-purpose public figures,”
and therefore would not have to prove at trial that the
defendants acted with “actual malice.” The issue of the
Foretiches' proper status—“private individuals” or “limited-
purpose public figures”—is now before us on interlocutory
appeal. Although we conclude that the Hilary Foretich
custody battle became a “public controversy,” we hold that
neither of her paternal grandparents was a “public figure” for
the purpose of comment on that controversy because their
public statements and actions were made predominantly in
self-defense. We therefore affirm the district court's ruling and
remand the case for further proceedings.


I


A


Hilary Foretich's parents, Dr. Elizabeth Morgan and Dr. Eric
A. Foretich, were separated by the time she was born. By
the time she learned to walk, the parents were divorced and
embroiled in what would become one of the most notorious
child-custody battles in American history.
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In 1983, the Superior Court of the District of Columbia
awarded temporary custody of Hilary to her mother, Dr.
Morgan, subject to scheduled visitations by the child's
father, Dr. Foretich. See Morgan v. Foretich, No. D684–83
(D.C.Super.Ct.1983). Over the next few years, Dr. Morgan
allegedly came to believe that Hilary was being sexually
abused during visitations with her father and the paternal
grandparents, Vincent and Doris Foretich. Dr. Morgan sought
a temporary suspension of the visitations, but the D.C.
Superior Court denied her request. See Morgan v. Foretich,
564 A.2d 1, 2 (D.C.1989).


Following one of Hilary's visitations with the Foretiches in
February 1986, Dr. Morgan refused to permit any further
visits. A flurry of motions and hearings ensued, and in
July 1986 Dr. Morgan was held in contempt and briefly
incarcerated. See id. She still refused to turn the child over to
her alleged abusers and, following another series of motions,
hearings, contempt orders, and appeals, Dr. Morgan was again
jailed for contempt in February 1987. Supervised weekend
visitations then resumed for several months in compliance
with the court's orders, while motions for emergency stays
filed by Dr. Morgan, and by Hilary's guardian ad litem,
were denied. See Morgan v. Foretich, 546 A.2d 407, 409–10
(D.C.1988), cert. denied, 488 U.S. 1007, 109 S.Ct. 790, 102
L.Ed.2d 781 (1989).


Also in 1986, Dr. Morgan and Hilary brought civil actions
in the United States District Court for the Eastern District
of Virginia, Alexandria Division, seeking damages and an
end to Dr. Foretich's visitation rights. The plaintiffs claimed
that Hilary had been physically and sexually abused by
Eric, Vincent, and Doris Foretich, and that the Foretiches
had threatened to kill or injure *1544  Hilary if she told
anyone about the abuse. Specifically, the complaint accused
the girl's grandfather, Vincent Foretich, of (1) manipulating
Hilary's genitalia; (2) inserting various foreign objects into
her vagina; (3) orally sodomizing her; (4) anally sodomizing
her; and (5) masturbating himself and ejaculating into her
face and hair. The complaint accused Doris Foretich of
“various acts of sexual abuse and assault and battery upon
her granddaughter, specifically including but not limited to
acts in which she inserted objects into her vagina.” Complaint,
Morgan v. Foretich, C.A. No. 86–0944–A (E.D.Va.1986).
The defendants filed counterclaims alleging defamation. In
February 1987, following a four-day trial in which Hilary's
parents and paternal grandparents testified, the jury returned a
verdict against Dr. Morgan on the abuse claims and against the
Foretiches on the defamation claims. Both sides appealed, and


we reversed and remanded in part, see Morgan v. Foretich,


846 F.2d 941 (4th Cir.1988), but the case was never retried.1


None of the Foretiches was ever indicted for, much less
convicted of, any criminal act of child abuse.


In the meantime, Dr. Morgan hid Hilary. A District
of Columbia Superior Court Judge ordered Dr. Morgan
to disclose Hilary's whereabouts. She refused. Her third
incarceration for civil contempt began in August 1987 and
continued for twenty-five months, as Dr. Morgan steadfastly
refused to reveal the location of Hilary's hideout. See Morgan
v. Foretich, 564 A.2d at 3, 21.


While Dr. Morgan spent twenty-five months in a D.C. jail,
the controversy generated a torrent of publicity. Dr. Morgan
and Dr. Foretich (and their lawyers and surrogates) exchanged
charges and countercharges. Each parent hired a public
relations agent and commissioned a toll-free “800” number.
Hundreds of newspaper and magazine articles were published
about virtually every aspect of the controversy. The broadcast
media devoted extensive coverage to the dispute and to the
various public policy debates that it inspired. On Capitol Hill,
the House Committee on the District of Columbia, having
received “the largest outpouring of mail regarding a single
issue” in its history, reported that the affair was “a local and
national issue joining together various political, social, and


religious organizations.”2 Magazines termed it “a national
cause, taken up by feminist groups, talk-show hosts, and


columnists”3 and a “legal battle that made headlines around


the world.”4


Over Dr. Foretich's vocal objections, in September 1989
Congress enacted and President Bush signed into law
the District of Columbia Civil Contempt Imprisonment
Limitation Act of 1989, Pub.L. No. 101–97, 103 Stat. 633
(codified at D.C.Code §§ 11–721(f), 11–741(b), 11–944(b)).
The Act stated that no person could be imprisoned for civil
contempt by the D.C. Superior Court for more than twelve
months in connection with a child-custody case. It also
specified the circumstances under which a criminal contempt
conviction could be imposed in a child-custody dispute, and
provided for expedited appeals for those incarcerated for
contempt in such cases. See id. As a result of the new Act,
the D.C. Court of Appeals ordered Dr. Morgan's release. See
Morgan v. Foretich, 564 A.2d at 21.


In 1990, a private investigator hired by Dr. Foretich found
Hilary living with her maternal grandparents in Christchurch,
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New Zealand. Hilary's father and the paternal grandparents
rushed to New Zealand, in whose courts the next chapter
of the custody battle ensued. Ultimately, the New Zealand
Family Court awarded Dr. Morgan full custody of Hilary, and
Dr. Foretich agreed neither to contest custody nor to seek
visitations. See generally Jonathan Groner, Hilary's *1545
Trial (1991). Today Dr. Morgan and her now-twelve-year-old
daughter remain in New Zealand.


B


Central to the resolution of this interlocutory appeal is
the nature and extent of Vincent Foretich's and Doris
Foretich's participation in the controversy surrounding their
granddaughter's custody. Therefore, we will recount the
Foretich grandparents' media exposure in some considerable
detail.


The record does not suggest that either grandparent ever
actively sought out press interviews. But, over a period of
a few years, and most intensively during and immediately
after Dr. Morgan's twenty-five months in jail, they did accede
to requests for several newspaper and magazine interviews,
attend at least three press conferences or rallies organized
by or on behalf of their son, and appear on at least two


television shows.5 The grandparents did not simply confine
their remarks to denying Dr. Morgan's allegations. They also
described the positive environment that they had provided
for Hilary, the negative influence that Dr. Morgan had on the
girl, their belief that Dr. Morgan was mentally unstable, and
the distress that they had suffered as a result of Dr. Morgan's


allegations.6


The record evidence indicates that the grandparents were first
quoted in an article published in The Washington Post in
August 1986, immediately after Dr. Morgan filed her federal
lawsuit accusing Eric, Vincent, and Doris Foretich of abusing
Hilary. The article said that the grandparents “denied the
allegations” in Dr. Morgan's complaint and “reacted with
dismay and outrage.” Sandra G. Boodman, Mother Files Suit
Alleging Child Abuse, Wash. Post, Aug. 20, 1986, at C3:


“This is filthy dirt created by Elizabeth Morgan,” said Doris
Foretich, a retired art teacher for the Newport News public
schools. “We're not capable of doing things like this.” Doris
Foretich said that she and her husband lived in Great Falls
[Virginia] with their son from June 1983 to June 1985 to


help him care for his two daughters, each from a different


marriage.7


Vincent Foretich, former manager of operations for
Newport News Shipbuilding and Drydock, called the suits
“a heinous lie by a woman who is mentally ill. We are
honorable, clean-living people who love our granddaughter
and would never abuse her.”
Id.


Six days later, Doris and Vincent Foretich were quoted
again on the pages of The Washington Post. Doris Foretich
reportedly said, “I sacrificed like nobody's business and so did
my husband, and now this.... I can tell you this: We did not
abuse her. Ever.” Sandra G. Boodman, The Public War over
a Child Ugly, Wash. Post, Aug. 26, 1986, at C1. Speaking of
her son, Eric, she said, “He loved those little girls [Hilary and
her older half-sister] and did everything for them.... He would
feed them, change them, everything.” Id. She also said that
she was


confident that her family [would] ultimately be vindicated.
“I thought the worst thing in the world was when my
children died,” Doris Foretich said. (In 1958 the couple's
5–week–old daughter died during a blood transfusion. A
decade later their 21–year–old son died in a car accident.)
“People would say, ‘Doris, there are worse things than
death,’ and they were right.”


“I am the kind of person who believes that all truth
surfaces,” she said. “I believe *1546  that God, knowing
my husband and Eric, will let justice be done.... In time
everyone will know what the truth is.”


Id. Vincent Foretich commented: “I know my son is a very
honorable person despite being married four times.” Id. Both
of the parents claimed that Dr. Morgan was “mentally ill,”
and that “the allegations and ensuing investigation [were] the
result of a conspiracy between [Dr. Foretich's] second and
third wives, who coached their daughters and were assisted in
their ‘harassment’ by the Fairfax [ (Virginia) ] Department of
Social Services.” Id.


Six months later, in February 1987, The Washington Post
briefly reported on the grandparents' testimony at the Morgan
v. Foretich trial in federal district court:


The grandparents of a 4–year–old District child, testifying
yesterday in federal court in Alexandria, denied allegations
by the child's mother that they sexually abused their
granddaughter, calling the charges “ridiculous.”
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. . . . .


Doris Foretich, 68, testified she never saw any of the child's
alleged abnormal behavior described earlier by Morgan.
Asked if she ever sexually abused her granddaughter, she
responded: “Never, may I drop dead if that's not true. I love
her dearly.”


Her husband, Vincent, 72, also denied the charges, adding
that as a result of Morgan's lawsuit, filed last August, and
the publicity that followed, “our reputations have been
irreparably damaged.”


Caryle Murphy, Grandparents Deny Abuse of 4–Year–Old,
Wash. Post, Feb. 19, 1987, at C6.


The record indicates no further press contacts for Vincent
or Doris Foretich before the fall of 1988 (halfway through
Dr. Morgan's twenty-five months in jail), when Glamour
magazine published an article about the custody dispute.
The author, free-lance reporter Bob Trebilcock, spent at least
thirty minutes interviewing Hilary's paternal grandparents.
See Foretich v. Advance Magazine Publishers, Inc., 765
F.Supp. 1099, 1102 (D.D.C.1991) (citing Bob Trebilcock,
Hiding Hilary, Glamour, Nov. 1988).


On December 16, 1988, a front-page article in The
Washington Post described the scene in the packed courtroom
as the D.C. Superior Court Judge denied the then-incarcerated
Dr. Morgan's petition for a writ of habeas corpus:


“The wrong one's in jail,” hissed one Morgan supporter.


“Trash,” spat back Vincent Foretich, Eric Foretich's father.


“Trash is right,” said Dorothy [sic] Foretich, the elder
Foretich's wife.


Barton Gellman, Dr. Morgan Sent Back to Jail, Wash. Post,
Dec. 16, 1988, at A1. Apparently, the Post reporter overheard
the exchange in the courtroom and did not actually interview
either grandparent.


Five months later, Vincent and Doris Foretich attended their
son's press conference at a hotel in Washington, D.C. See Tr.
of Press Conf., May 23, 1989. Vincent Foretich spoke literally
one word, responding to a question by saying that Hilary
called him “Gramps.” Id. Doris Foretich interjected once to
say that, when Dr. Morgan first leveled accusations of abuse,
she (Doris) had taken Hilary to a doctor: “I had her thoroughly
examined, and she found that she was perfectly intact. In fact,
she didn't even have diaper rash. She was fine.” Id.


Two and a half months later, an August 2, 1989 article in the
Hampton Roads (Virginia) Daily Press quoted Doris Foretich
as saying, “We have been the victims of an absolutely fiendish
campaign of terror.” Mathew Paust, Father's Dream Turns
Nightmare, Daily Press, Aug. 2, 1989, at A1, A8. Vincent
Foretich explained that he and his wife switched churches to
avoid “embarrassing their friends.... ‘They know we haven't
done anything, but they feel like they have to console us
and try to cheer us up. These are vicious lies that have been
devastating to us. We'll carry this to the grave,’ Vincent
Foretich said.” Id.


The next day, The Washington Times reported an interview
with Dr. Foretich, conducted at his Great Falls home, in which
he *1547  spoke of the difficulty of “prov[ing] a negative,”
i.e., that he had not abused Hilary.


His parents, Doris and Vincent Foretich of Gloucester
Point, Va., have just arrived at the house for a visit
after a 50th anniversary trip to Bermuda. They nod their
agreement. In Alexandria courts in 1986 and again in
1987 Dr. Morgan accused them, too, of sexually abusing
Hilary beginning shortly after the girl's birth. And as Eric
Foretich runs down the list of Dr. Morgan's claims against
his parents, his mother, a 70–year–old retired art teacher
in summery pink, puts her head in her hands and says she
doesn't want to hear it again.


“If you read her allegations, you would not think a person in
her right mind would say that,” says Vincent Foretich, 74.
He is a retired manager of product engineering for Newport
News Shipbuilding. “It was just like from the bottom of
a filthy cesspool. I mean, downright filth. That woman is
sick, capital letters SICK.”


From June 1983 to June 1985 the senior Foretichs lived
in an upstairs apartment here so they could be present
for young Hilary's visits. Later they would drive up from
Gloucester Point for each visit, on the advice of a lawyer
friend who had warned Dr. Foretich to keep the house in
“wall-to-wall people” because of the latest trend in child
custody cases—accusations of sexual abuse.


“Not only did he have us,” Mrs. Foretich says, “but we had
many, many children spending the night, and people over
from everywhere, and she did it anyway.”


Cathryn Donohoe, Eric Foretich: Loser in Dr. Morgan's War,
Wash. Times, Aug. 3, 1989, at E1.
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Less than three weeks later, on August 21, 1989, Dr. Foretich
held a press conference and rally on the steps of the United
States Capitol to celebrate Hilary's seventh birthday and to
demonstrate against legislation then pending in Congress,
which would result in Dr. Morgan's release from jail. See
Tr. of Press Conf., Aug. 21, 1989. Again, Vincent and Doris
Foretich accompanied their son. Vincent was introduced as
“the paternal grandfather of Hilary Foretich, the father of Eric
Foretich, [and] accused of being a child abuser himself.” Id.
Vincent spoke only one sentence, merely “wish[ing] Hilary a
very happy birthday, and may God bless her wherever she is.”
Id. Next, Doris was introduced, and she spoke about a dozen
sentences:


The happiest time in my life was when I had my
grandchildren there. We moved up from our home in
Gloucester to look after them. I bathed and fed them,
dressed them, slept with them, loved them. I miss them
terribly. I hope she's all right. She told me things that
happened in her home that were not very nice. I'm not going
to repeat them now. But they were horrible. We loved them.
We want to see them again. We pray that she's all right.
That's all I can say at this time.


Id.


A month later, shortly after Dr. Morgan had been released
from jail, Dr. Foretich held another press conference, this time
in the drawing room of his house. See Tr. of Press Conf., Sept.
27, 1989. Both paternal grandparents were present, but neither
spoke. Dr. Foretich's attorney, however, introduced them to
the reporters and said:


I'd like to tell you that they are wonderful people. They are
without both of their granddaughters at this time, which is a
human tragedy of the worst sort. This is Doris and Vincent
Foretich.... Their rights as grandparents have been violated,
absolutely, by Dr. Morgan and her associates.... These two
people were part of—were defendants in the case in federal
court in Alexandria as harming Hilary. Now, I ask you, does
that make any sense?


Id.


An October 1989 article in Cosmopolitan magazine described
another reporter's interview with Dr. Foretich, at his home.
The interview lasted five hours, “with only the occasional
break while Doris replenishe[d] an iced-tea glass.” Barbara
Hustedt Crook, Elizabeth Morgan: A Mother Against the
System, Cosmopolitan, Oct. 1989, at 238, 241. The reporter
also recounted what she saw and heard during the hour or so
before Eric's interview:


*1548  “If you think that after losing two of my children
I could be party of anything that would be detrimental
to my two granddaughters ...,” muses Doris Foretich,
allowing the painful thought to trail off. We are sitting
in Eric's family room, underneath Doris's painting of [her
two granddaughters] (she briefly taught art). “We closed
our houses to come here and help take care of those girls.
We are God-loving people, law-abiding people. My God
knows who's right....”


While we wait for Eric to return from his morning run—he
is “addicted” to jogging, his father, a retired civil engineer,
tells me—the elder Foretiches, who are visiting today, fill
in the time as any loving grandparents might, by showing
off snapshots. The only difference is that these are piled
in neat stacks marked Exhibit A and Exhibit B. Snapshots
of a smiling Hilary ... during weekends in Great Falls; in
the pool; in the sandbox; by the Christmas tree, surrounded
by cousins, neighbors, friends. Later, I will be given a tour
of the girls' pink-and-white room, with its canopied double
bed, which has been left exactly as it was when the sisters
were last here.


. . . . .


“[Hilary] loved being with us,” [Doris Foretich] says.
“When Elizabeth came to drop her off, she'd pretend to be
crying, then she'd look over her mother's shoulder and grin
and wave. The last time she was here, she begged us not
to send her home. She said, ‘I love my mommy, but there's
something wrong with her.’ ”


Id. at 241, 262. Once Eric Foretich arrived and his five-
hour interview commenced, “his parents hover[ed] nearby,
interjecting cries of ‘That's right!’ and ‘That's exactly right!’ ”
Eric Foretich told the reporter: “ ‘The only abuser is Elizabeth
Morgan.... I think Elizabeth Morgan is a pervert. And I'll say
it for your magazine on the record.’ ” Id. at 241.


Also in October 1989, Doris and Vincent Foretich made an
appearance on national television. Phil Donahue introduced
his show by proclaiming the Morgan–Foretich battle to
be “the most widely discussed, reported, antagonistic,
protracted, child-custody/domestic-relations accusation case
in the history of family law.” Tr. of The Phil Donahue Show
(national television broadcast, Oct. 25, 1989). Dr. Foretich
was the principal invited guest, and his parents were seated
in the audience. According to their own deposition testimony,
both Vincent and Doris Foretich were familiar with the format
of the Phil Donahue Show and with Donahue's proclivity for







Foretich v. Capital Cities/ABC, Inc., 37 F.3d 1541 (1994)
63 USLW 2292, 22 Media L. Rep. 2353


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6


talking with members of the audience, particularly those with
relationships to his main guests. Both had executed “Donahue
Guest in Audience  Releases” prior to their appearances.


When Donahue ran a video clip of Dr. Morgan claiming
that Dr. Foretich had himself been a victim of sexual abuse
as an adolescent, Dr. Foretich replied, “I was never—my
parents are sitting right there. Those two people, do you
believe they could have—.” Tr. of The Phil Donahue Show
(national television broadcast, Oct. 25, 1989). Donahue thrust
his microphone in front of Doris Foretich and said, “That's not
the first time you've heard that accusation.” Id. She replied:


Mrs. Foretich: It shocks me every time. He certainly was
very much loved. I have lost two of my three children.


. . . . .


Mrs. Foretich: Yes. One died in an automobile accident on
his way back to the University of Virginia his senior year
and a little girl died in her infancy from a transfusion.


Donahue: Right. And your point is?


Mrs. Foretich: My point is that, do you think that any
grandmother who has lost two of her own children would
ever participate—I moved to this house, and I took sole
care of my grandchildren. Do you think anybody like that
would ever allow anyone to abuse her grandchildren? ...


Dr. Foretich: She accused my parents as well!


Mrs. Foretich: Nobody could agonize the way we have. I
love that little girl and I would lay down my life for her.
She never wanted to leave us. She wouldn't want to talk to
her mother on the phone. I had to *1549  cajole her to talk
with her, because I knew it would give us trouble. There's
nothing in the world we would rather do for those children.


Id.


Later, in response to an audience member's remark, Doris
Foretich added:


I've taught art for young people for 20 years. I happen
to know that children will do anything their mothers tell
them to do. And, I'm telling you, they want to please their
parents. And whichever parent they're living with, poor
little things, they have to, whether they want to or not.


Id. Vincent Foretich did not speak during the program.


The Phil Donahue Show was not the grandparents'
sole television appearance. They also appeared and were
interviewed in “Hilary in Hiding,” a British-produced
television documentary telecast on the Lifetime Cable
Channel's “Frontline” program in April 1990. Again, only
Doris Foretich spoke, as she showed the reporter her son's
home:


This is my granddaughter's bedroom. And the little dolls
and the pillows and things that you see around, I made
for her—the little quilt. And she loved it here. The closet's
quite large, as you can see. And we used to take the little
quilt that I made her and put it right down here on the floor.
She'd sit there and play with her dolls. And she had—of
course, we don't have near as many dresses and things now
as we did have for her, but it was packed full of all the
things that she loved when she was here. And we're living
for the day when we could have her back again, have her
enjoy her room. It's a nice room. And it was a happy little
room for her.


Tr. of Frontline (national television cablecast, Apr. 24, 1990).


Later in the program Doris Foretich described both her son
and her former daughter-in-law:


He was determined to play a part in his child's life, and
I'm proud of him for that, and would have been most
displeased, as his mother, if he hadn't stood up as a man
and fought. It would have been so much easier for him to
have sort of ducked his tail and slunk away and—never to
be heard of again. But that's not his style. That's not our
style. We stand up for what we believe in, in our family,
and what we know to be a true and right thing to do.


. . . . .


She [Dr. Morgan] has written many books, and still is,
I'm sure, writing books—probably already finished, or well
into the making. She's been offered two movie contracts.
She had been touted by the women's lib NOW women in
this country. She has—she's like a new Joan of Arc. I think
that she's got notoriety to be noticed. She's being—money
that—all kinds of contracts are offered her. I think that she's
more famous than she ever could have hoped to be if she
had just been a self-sacrificing mother running away with
her little abused daughter. She knows none of this ever
happened. She knows in her heart it never happened, as I
do.


Id.
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A full-length book on the dispute, Jonathan Groner's Hilary's
Trial, published by Simon & Schuster in 1991, relied in part
on interviews with the grandmother. Doris Foretich states that
she spoke with Groner on occasion on the telephone and one
other time when he was visiting Dr. Foretich at the latter's
house. According to Doris Foretich, her conversations with
Groner consumed a total of at most 30 minutes. There is no
evidence that Vincent Foretich and Groner ever spoke.


C


On November 29, 1992, American Broadcasting Companies,
Inc. aired, as its “ABC Sunday Night Movie,” a 91–minute
docudrama entitled “A Mother's Right: The Elizabeth Morgan
Story.” Being a “docudrama,” the made-for-TV movie
presented a dramatized and perhaps somewhat fictionalized
account, with actors and actresses playing the roles of Dr.
Morgan, Dr. Foretich, Hilary, et al.


Among the docudrama's scenes was one in which Hilary,
then four years old, visits with *1550  her father and
paternal grandparents at the Washington, D.C. office of a
court-appointed psychiatrist. In the scene, Hilary is initially
agitated, gradually warms to her grandparents, and eventually
climbs into her grandfather's lap after joining in the singing
of “Row, Row, Row Your Boat.”


There immediately follows a conversation between Dr.
Morgan and her friend, as they are leaving Washington by
car. The friend had brought Hilary to the psychiatrist's office
and had remained in an adjacent room during the visit. He
describes to Dr. Morgan what he heard: “It was like a circus
pony going through her tricks. You know, she even giggled on
cue.” Dr. Morgan responds, “It's just like the therapist said....
Classic response. She's being kind to her abusers so she won't
be hurt again ” (emphasis added).


D


The above-quoted dialogue from ABC's docudrama gave
rise to the case at bar. Vincent and Doris Foretich filed
a diversity action for defamation, intentional infliction of
emotional distress, and “insulting words” in the United
States District Court for the Eastern District of Virginia,
naming as defendants the producers and broadcasters of the
ABC docudrama (collectively, “the defendants” or “ABC”).
Plaintiffs' entire case is based on the utterance of a single


sound—the “s” in the word “abusers,” which allegedly
indicated that Hilary was being abused not only by her father
but also by one or both of her paternal grandparents. At the
present stage of the litigation, it is undisputed that the “s” that
converted the singular “abuser” into the plural “abusers” was
included unintentionally.


The defendants filed a motion to dismiss the complaint
for failure to state a claim or, alternatively, for summary
judgment, arguing that the statement at issue, as a matter
of law, could not be construed to defame the plaintiffs.
The district court denied the motion, finding the statement
capable of defamatory meaning: “[T]he use of the term ‘her
abusers' [by the actress portraying Dr. Morgan] could be
reasonably understood by a [viewer] ... to refer to the plaintiffs
as child abusers, and thus to be defamatory.” Tr. of Hr'g, Oct.
22, 1993.


The defendants then filed a motion in limine requesting
a finding that the plaintiffs were “limited-purpose public
figures” and therefore would have to prove at trial that the
defendants acted with “actual malice” as defined in New York
Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964). The district judge orally denied the motion and
held that the plaintiffs were “private individuals” for purposes
of their defamation action. Thus, the New York Times “actual
malice” standard would not apply.


Specifically, the judge stated that the Morgan–Foretich
custody fight “was a private controversy that got a lot of
publicity [and] notoriety,” not a “public controversy.” Even if
the controversy were “public,” the court held that the nature
and extent of the Foretich grandparents' participation in the
controversy was insufficient to make them “public figures”
for the limited purpose of comment on the controversy:


[I]f someone is accused as these grandparents were of fairly
heinous behavior, ought they be required to sit silently
on pain of being declared a public figure and be limited
to doing no more than say, “I didn't do it”? Shouldn't
they be allowed to attack their accuser without subjecting
themselves to being a public figure?


. . . . .


[O]ught a person such as these plaintiffs be required to
limit themselves to merely denials in order not to become
a public figure?
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When he announced the court's decision from the bench, the
judge added,


These plaintiffs did no more than defend themselves
against fairly outrageous, even if true, accusations. And
while they aggressively sought to defend themselves, I
don't think they injected themselves into a point where they
can be considered to have voluntarily assumed the role of
prominence to the extent that this can be transformed into
a public controversy in which they sought to influence the
outcome.


The defendants requested an interlocutory appeal, pursuant
to 28 U.S.C. § 1292(b). *1551  The district court issued
a written order noting that “there is substantial ground for
differences of opinion.” Therefore, the district court stayed
the proceeding and certified to this Court the question
“whether the plaintiffs are limited-purpose public figures.”
The defendants filed a petition for interlocutory appeal, which
we granted.


II


 Because the question of whether a defamation plaintiff is
a “limited-purpose public figure” is an issue of law, see
Reuber v. Food Chemical News, Inc., 925 F.2d 703, 708 (4th
Cir.) (en banc), cert. denied, 501 U.S. 1212, 111 S.Ct. 2814,
115 L.Ed.2d 986 (1991); Fitzgerald v. Penthouse Int'l, Ltd.,
691 F.2d 666, 669–70 (4th Cir.1982), cert. denied, 460 U.S.
1024, 103 S.Ct. 1277, 75 L.Ed.2d 497 (1983); Waldbaum
v. Fairchild Publications, Inc., 627 F.2d 1287, 1293 n. 12
(D.C.Cir.), cert. denied, 449 U.S. 898, 101 S.Ct. 266, 66
L.Ed.2d 128 (1980), we review de novo. In conducting our
review, we “must look through the eyes of a reasonable person
at the facts taken as a whole.” Waldbaum, 627 F.2d at 1292.


III


A


Prior to 1964, the common law of defamation strongly
favored the State's interest in preventing and redressing
injuries to individuals' reputations, and the prevailing view
gave little or no weight to First Amendment considerations.
See, e.g., Beauharnais v. Illinois, 343 U.S. 250, 266, 72 S.Ct.
725, 735, 96 L.Ed. 919 (1952); Robertson v. Baldwin, 165
U.S. 275, 281, 17 S.Ct. 326, 329, 41 L.Ed. 715 (1897). In


New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964), the Supreme Court broke with the
common-law tradition and proclaimed that “libel can claim
no talismanic immunity from constitutional limitations.” Id.
at 269, 84 S.Ct. at 720. Specifically, the Court held that the
First and Fourteenth Amendments prohibit “a public official
from recovering damages for a defamatory falsehood relating
to his official conduct unless he proves that the statement was
made with ‘actual malice’—that is, with knowledge that it
was false or with reckless disregard of whether it was false or


not.” Id. at 279–80, 84 S.Ct. at 726.8 “Actual malice” must
be demonstrated with “convincing clarity,” id. at 285–86, 84
S.Ct. at 729, i.e., by “clear and convincing proof.” Gertz v.
Robert Welch, Inc., 418 U.S. 323, 342, 94 S.Ct. 2997, 3008,
41 L.Ed.2d 789 (1974).


Three years later, the Court extended the application of the
New York Times “actual malice” standard to speech about
“public figures,” but provided little guidance as to which
plaintiffs fell into that category. See Curtis Publishing Co.
v. Butts, 388 U.S. 130, 162–65, 87 S.Ct. 1975, 1995–96, 18
L.Ed.2d 1094 (1967) (Warren, C.J., concurring in the result).


In Gertz v. Robert Welch, Inc., supra, the Court declined
to extend the application of the New York Times standard
to defamation actions brought by private individuals. In
so doing, the Court elaborated a typography of defamation
plaintiffs. At one end of the spectrum are “private individuals”
and at the other end are “public officials” and “public
figures,” whom the Court divided into three categories: (1)
“involuntary public figures,” who become public figures
through no purposeful action of their own; (2) “all-purpose
*1552  public figures,” who achieve such pervasive fame


or notoriety that they become public figures for all purposes
and in all contexts; and (3) “limited-purpose public figures,”
who voluntarily inject themselves into a particular public
controversy and thereby become public figures for a limited
range of issues. Gertz, 418 U.S. at 345, 351, 94 S.Ct. at 3009–
10, 3012–13.


Writing for the majority in Gertz, Justice Powell elaborated:


Hypothetically, it may be possible for someone to become
a public figure through no purposeful action of his own,
but the instances of truly involuntary public figures must
be exceedingly rare. For the most part those who attain
this status have assumed roles of especial prominence
in the affairs of society. Some occupy positions of such
persuasive power and influence that they are deemed public
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figures for all purposes. More commonly, those classed
as public figures have thrust themselves to the forefront
of particular public controversies in order to influence the
resolution of the issues involved. In either event, they invite
attention and comment.


Id. at 345, 94 S.Ct. at 3009.9


The Court made clear that the rationale for extending
the application of the New York Times standard to public
figures but not to private individuals was twofold. First,
public figures are less vulnerable to injury from defamatory
statements because of their ability to resort to the “self-help”
remedy of rebuttal. They usually enjoy significantly greater
access than private individuals to the channels of effective
communication, which enable them to counter criticism
and to expose the falsehood and fallacies of defamatory
statements. Second, and more important, is a normative
consideration: public figures are less deserving of protection
than private individuals because public figures, like public
officials, have voluntarily exposed themselves to increased
risk of injury from defamatory falsehood. Id. at 344–45 & 344
n. 9, 94 S.Ct. at 3009 & 3009 n. 9; accord Wolston v. Reader's
Digest Ass'n, Inc., 443 U.S. 157, 164, 99 S.Ct. 2701, 2705–06,
61 L.Ed.2d 450 (1979); see also Joel D. Eaton, The American
Law of Defamation Through GERTZ V. ROBERT WELCH,
Inc. and Beyond: An Analytical Primer, 61 Va.L.Rev. 1349,
1420 (1975) (“By voluntarily abandoning anonymity in favor
of the public spotlight and its attendant heat, public figures
have knowingly exposed themselves to a predictable risk of
being burned.”).


 Following Gertz, a defamation plaintiff who is a public
official or public figure “may recover for injury to reputation
only on clear and convincing proof that the defamatory
falsehood was made with knowledge of its falsity or with
reckless disregard for the truth.” Gertz, 418 U.S. at 342, 94
S.Ct. at 3008. That high standard of liability—the New York
Times “actual malice” standard—does not apply to private
individuals seeking to recover actual compensatory damages.
They may recover such damages under any applicable state-
law standard except strict liability. Thus, under the laws of
most states (including Virginia), a defendant may be held
liable for negligently publishing a defamatory falsehood
about a private individual. See id. at 347–50, 94 S.Ct. at 3010–
12; see also Gazette, Inc. v. Harris, 229 Va. 1, 15, 325 S.E.2d
713, 724–25, cert. denied, 473 U.S. 905, 105 S.Ct. 3528, 87
L.Ed.2d 653 (1985).


On three occasions since Gertz, the Supreme Court has
squarely addressed the status of a defamation plaintiff. On
each occasion, the Court reversed or vacated the lower court's
judgment and held that the plaintiff was a private individual
rather than a limited-purpose public figure. See Time, Inc. v.
Firestone, 424 U.S. 448, 453–55, 96 S.Ct. 958, 965–66, 47
L.Ed.2d 154 (1976); *1553  Hutchinson v. Proxmire, 443
U.S. 111, 134–36, 99 S.Ct. 2675, 2687–88, 61 L.Ed.2d 411


(1979); Wolston, 443 U.S. at 166–69, 99 S.Ct. at 2707–08.10


See generally Rodney A. Smolla, Law of Defamation § 2.08,
at 2–23 (1993) (“In the aftermath of Gertz, the Supreme
Court undertook a series of refinements of the ‘limited’
public figure, consistently giving the term an application
more restricted in scope than the simple word ‘public’ might
suggest as a matter of popular colloquial usage.”).


B


 In the course of deciding Gertz, Firestone, Hutchinson,
and Wolston, the Court developed a two-part inquiry for
determining whether a defamation plaintiff is a limited-
purpose public figure. First, was there a particular “public
controversy” that gave rise to the alleged defamation?
Second, was the nature and extent of the plaintiff's
participation in that particular controversy sufficient to
justify “public figure” status? See Clyburn v. News World
Communications, Inc., 903 F.2d 29, 31–32 (D.C.Cir.1990)
(describing Gertz and its progeny); Clark v. American
Broadcasting Cos., 684 F.2d 1208, 1218 (6th Cir.1982)
(same), cert. denied, 460 U.S. 1040, 103 S.Ct. 1433, 75
L.Ed.2d 792 (1983); see also Laurence H. Tribe, American
Constitutional Law  § 12–13, at 880–81 (2d ed.1988).


We have previously engaged in the same two-part inquiry,
sometimes finding that the defamation plaintiff was a private
individual, see, e.g., Blue Ridge Bank v. Veribanc, Inc., 866
F.2d 681, 686–89 (4th Cir.1989); Jenoff v. Hearst Corp., 644
F.2d 1004, 1007–08 (4th Cir.1981), and at other times finding
that the plaintiff was a limited-purpose public figure, see,
e.g., Reuber, 925 F.2d at 708–11; National Found. for Cancer
Research, Inc. v. Council of Better Business Bureaus, Inc.,
705 F.2d 98, 101–02 (4th Cir.), cert. denied, 464 U.S. 830,
104 S.Ct. 108, 78 L.Ed.2d 110 (1983); Fitzgerald, 691 F.2d
at 668–70, 672.


We have proceeded upon the initial presumption that the
defamation plaintiff is a private individual, subject to the
defendant's burden of proving that the plaintiff is a public
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figure to whom the New York Times standard applies. In
Fitzgerald and again in our en banc opinion in Reuber, we
set forth five requirements that the defamation defendant
must prove before a court can properly hold that the plaintiff
is a public figure for the limited purpose of comment on
a particular public controversy: (1) the plaintiff had access
to channels of effective communication; (2) the plaintiff
voluntarily assumed a role of special prominence in the public
controversy; (3) the plaintiff sought to influence the resolution
or outcome of the controversy; (4) the controversy existed
prior to the publication of the defamatory statement; and
(5) the plaintiff retained public-figure status at the time of
the alleged defamation. See Reuber, 925 F.2d at 708–11;
Fitzgerald, 691 F.2d at 668. Typically, we have combined the
second and third requirements, to ask “whether the plaintiff
ha[d] voluntarily assumed a role of special prominence in a
public controversy by attempting to influence the outcome of
the controversy.” Reuber, 925 F.2d at 709 (citing Fitzgerald,
691 F.2d at 668); see id. at 708 (holding that the plaintiff
“voluntarily injected himself into a public controversy ‘in
order to influence the resolution of the issues involved’
” (quoting Gertz, 418 U.S. at 345, 94 S.Ct. at 3009–10));
see also Fitzgerald v. Penthouse Int'l, Ltd., 525 F.Supp. 585,
593 (D.Md.1981) (asking whether the plaintiff “voluntarily
engaged the public's attention prior to the alleged defamation,
in a significant way, in order to influence the outcome of a
particular controversy”), aff'd in relevant part, *1554  691
F.2d 666 (4th Cir.1982), cert. denied, 460 U.S. 1024, 103 S.Ct.


1277, 75 L.Ed.2d 497 (1983).11


IV


The first question we must address is whether there was a
particular public controversy that gave rise to the alleged
defamation.


A


 Gertz provided no express definition of a “public
controversy,” but the Court's subsequent decisions on limited-
purpose public figure status provide some useful guidance.
In Firestone, supra, the alleged controversy was the divorce
of Mary Alice Firestone from Russell Firestone, the scion of
one of America's wealthiest industrial families. In holding that
Ms. Firestone was not a limited-purpose public figure, the
Supreme Court refused “to equate ‘public controversy’ with
all controversies of interest to the public.” 424 U.S. at 454, 96


S.Ct. at 965. The Court rejected the notion that news coverage
of a “cause celebre” could create a “public controversy,” in
the constitutional sense: “Dissolution of a marriage through
judicial proceedings is not the sort of ‘public controversy’
referred to in Gertz, even though the marital difficulties of
extremely wealthy individuals may be of interest to some
portion of the reading public.” Id. Thus, the mere facts that
a dispute was litigated and that the litigation garnered some
news coverage do not, by themselves, render the dispute a
“public controversy.” See id. at 453–57, 94 S.Ct. at 3057–59;


Wolston, 443 U.S. at 167–69, 99 S.Ct. at 2707–08.12


In 1980, after carefully sifting through the Supreme Court
cases, the United States Court of Appeals for the District
of Columbia Circuit enunciated an express definition of a
“public controversy”:


A public controversy is not simply a matter of interest
to the public; it must be a real dispute, the outcome of
which affects the general public or some segment of it
in an appreciable way.... [E]ssentially private concerns
or disagreements do not become public controversies
simply because they attract attention.... Rather, a public
controversy is a dispute that in fact has received public
attention because its ramifications will be felt by persons
who are not direct participants.


Waldbaum, 627 F.2d at 1296 (citation and footnote
omitted); see id. at 1292 (defining a “public controversy”
as “a specific public dispute that has foreseeable and
substantial ramifications for persons beyond its immediate
participants”); see also Tavoulareas v. Piro, 817 F.2d 762,
772–75 (D.C.Cir.) (en banc) (reaffirming and applying the
Waldbaum test), cert. denied, 484 U.S. 870, 108 S.Ct. 200,
98 L.Ed.2d 151 (1987); Smolla, supra, § 2.12, at 2–37 (“To
the extent that one of the primary First Amendment values
protected by Gertz is the allowance of breathing space for
speech directed at the resolution of issues of social concern,
it makes sense to inquire whether persons other than the
immediate participants in the controversy are affected by
it.” (footnote omitted)).


*1555  We subsequently adopted the D.C. Circuit's
definition. See Blue Ridge Bank v. Veribanc, Inc., 866 F.2d at
688 n. 12 (quoting Waldbaum, 627 F.2d at 1296).


B
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Next we must determine whether the above-quoted definition
encompasses the Morgan–Foretich dispute. We are not,
however, the first court to address precisely that question. In
1991, in a defamation action that Dr. Foretich and his parents
brought against the publishers of Glamour magazine, the
United States District Court for the District of Columbia, per
the late Judge Gesell, held that the Morgan–Foretich dispute
was a “public controversy,” within the meaning of Gertz,
Waldbaum, and their progeny:


The controversy and the rulings of the presiding [District of
Columbia] Superior Court judge engendered discussion on
issues of public concern, including child abuse, women's
rights, the intrusion of the state into private affairs, and the
limits of punishment for contempt of court.


. . . . .


[T]he many public policy issues raised by the Morgan–
Foretich dispute made it a genuine public controversy,
not merely a lurid personal matter that captured only the
voyeuristic attention of the public. Compare Time, Inc. v.
Firestone, [supra ].


Foretich v. Advance Magazine Publishers, Inc., 765 F.Supp.
at 1102, 1107–08; see also Foretich v. CBS, Inc., 619 A.2d
48, 52 (D.C.1993) (plaintiff Dr. Foretich and codefendant
Dr. Morgan stipulated that they were both limited-purpose
public figures and that therefore, implicitly, their dispute was
a “public controversy”).


For the first time at oral argument on appeal, ABC argued
that Judge Gesell's ruling should have collateral estoppel
effect here. We need not address the collateral estoppel issue
because our independent evaluation of the facts of the case
leads us to the same conclusion that Judge Gesell reached.


 There was ample evidence that the Morgan–Foretich dispute
“received public attention because” it had “foreseeable and
substantial ramifications for persons beyond its immediate
participants.” See Waldbaum, 627 F.2d at 1292, 1296. A
search of Mead Data Central's NEXIS database reveals more
than one thousand news reports on the Morgan–Foretich
dispute. The custody battle heightened social awareness of
child-abuse allegations and their role in custody disputes,
and raised several substantial questions for public debate,
including how best to determine which parent is more “fit,”
how courts can best protect a child's interests during a
prolonged custody fight, and what should be the proper role
of psychiatric and social-work experts.


Furthermore, Dr. Morgan's prolonged contempt incarceration
for refusing to divulge Hilary's whereabouts raised a special
set of public policy issues. According to one congressional
report, the controversy implicated “local and national issue[s]
joining together various political, social, and religious
organizations,” including the National Organization for
Women, the American Civil Liberties Union, Fathers for
Equal Rights, the National Network for Victims of Sexual
Assault, the Prison Fellowship Ministries, and the National
Congress of Men. Civil Contempt Hearing, supra note 2, at
v. The public discussion of those issues ultimately prompted
Congress and the President to secure Dr. Morgan's release
through federal legislation limiting the power of the District
of Columbia courts to impose contempt in child-custody
cases. Clearly, the impact of the Morgan–Foretich battle—
unlike most child-custody disputes—was felt far beyond the
confines of the Morgan and Foretich homes. Therefore, we
conclude that the Morgan–Foretich dispute was a “public
controversy,” within the meaning of Gertz and its progeny.


V


Having concluded that there was indeed a public controversy
that gave rise to the alleged defamation, we must next
examine “the nature and extent of [Vincent Foretich's and
Doris Foretich's] participation in [that] controversy.” Gertz,
418 U.S. at 352, 94 S.Ct. at 3013. In conducting that
examination, we are guided by the five-part test that we
set forth in Fitzgerald, supra, and reiterated in *1556
Reuber, supra: (1) whether Vincent and Doris Foretich
had access to channels of effective communication; (2)
whether Vincent and Doris Foretich voluntarily assumed
roles of special prominence in the Morgan–Foretich public
controversy; (3) whether Vincent and Doris Foretich sought
to influence the outcome of the controversy; (4) whether
the controversy existed prior to ABC's broadcast of the
allegedly defamatory statement; and (5) whether Vincent and
Doris Foretich retained public-figure status at the time of the
broadcast. See Reuber, 925 F.2d at 708–11; Fitzgerald, 691
F.2d at 668. Because we find that neither Vincent nor Doris
Foretich voluntarily assumed a role of special prominence
in the Morgan–Foretich controversy in order to influence
its outcome, we need not consider the other elements of
the Fitzgerald /Reuber test. See Reuber, 925 F.2d at 708–
09 (citing Gertz, 418 U.S. at 345, 94 S.Ct. at 3009–10;


Fitzgerald, 691 F.2d at 668).13
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A


The bare words of the legal test—whether the plaintiff
“voluntarily assumed a role of special prominence in a public
controversy in order to influence its outcome”—can best be
illuminated by reference to Gertz and subsequent Supreme
Court cases, particularly Firestone and Wolston. In Gertz,
the Court spoke of limited-purpose public figures as those
who “have thrust themselves to the forefront of particular
public controversies in order to influence the resolution of
the issues involved.” 418 U.S. at 345, 94 S.Ct. at 3009;
see also id. at 351, 94 S.Ct. at 3013 (referring to persons
who “voluntarily inject[ ] [themselves] ... into a particular
public controversy ... [and] assume special prominence in the
resolution of public questions”). The plaintiff, attorney Elmer
Gertz, had voluntarily associated himself with a case that was
likely to receive extensive media exposure when he agreed to
represent, in civil litigation, the family of a boy who had been
shot and killed by a Chicago police officer. Nevertheless, the
Court held that Gertz was not a limited-purpose public figure:


[H]is participation related solely to his representation of a
private client. He took no part in the criminal prosecution of
Officer Nuccio [the man charged with murdering the boy].
Moreover, he never discussed either the criminal or civil
litigation with the press and was never quoted as having
done so. He plainly did not thrust himself into the vortex of
this public issue, nor did he engage the public's attention in
an attempt to influence its outcome.


Id. at 352, 94 S.Ct. at 3013.


In Firestone, the Court stated that Mary Alice Firestone's
divorce was not a public controversy, but that even if it were,
she “did not thrust herself to the forefront of [that] controversy
in order to influence the resolution of the issues involved in
it.” 424 U.S. at 453, 96 S.Ct. at 965. Therefore, she was not a
public figure for the purpose of comment on her divorce. See
id. Then–Justice Rehnquist, speaking for the Court, explained
that Firestone


[did not] freely choose to publicize issues as to the
propriety of her married life. She was compelled to go to
court by the State in order to obtain legal release from the
bonds of matrimony.... [I]n such an instance resort to the
judicial process ... is no more voluntary in a realistic sense
than that of the defendant called upon to defend his interests
in court.


Id. at 454, 96 S.Ct. at 965 (citation and internal quotation
marks and brackets omitted). The Court went on to explain


that most participants in litigation resemble Firestone and
should not be deemed public figures, even for the limited
purpose of comment on the litigation: they are “drawn into
a public forum largely against their will in order to attempt
to obtain the only redress available to them or to defend
themselves against actions brought by the State or by others.”
Id. at 457, 96 S.Ct. at 967; see also  *1557   Wolston, 443 U.S.
at 169, 99 S.Ct. at 2708 (To hold that all persons convicted
of a crime automatically become public figures “would create
an ‘open season’ for all who sought to defame [them].”).


Furthermore, the Court was not swayed by the fact that
Firestone had held several press conferences “during the
divorce proceedings in an attempt to satisfy inquiring
reporters.... Such interviews should have had no effect upon
the merits of the legal dispute between [Firestone] and her
husband or the outcome of that trial, and we ... [cannot]
assume[ ] that any such purpose was intended.” Firestone, 424
U.S. at 454–55 n. 3, 96 S.Ct. at 965–66 n. 3.


In Wolston, the defendant argued that the plaintiff was a
public figure for the limited purpose of comment on the
public controversy surrounding the investigation of Soviet
espionage in the United States in the 1950s. In 1958, Ilya
Wolston had pleaded guilty to a criminal contempt charge
for failing to testify before a grand jury investigating Soviet
intelligence activities. Wolston's plea was reported in the
Washington and New York newspapers. Years later, a book
was published which falsely named Wolston as a Soviet agent
who had been indicted for espionage. Wolston sued for libel.
See Wolston, 443 U.S. at 159–63, 99 S.Ct. at 2703–05.


Then-Justice Rehnquist, speaking for the Court, rejected the
argument that Wolston had “voluntarily thrust” or “injected”
himself into the forefront of any public controversy:


It would be more accurate to say that [Wolston] was
dragged unwillingly into the controversy. The Government
pursued him in its investigation. [He] did fail to respond
to a grand jury subpoena, and this failure, as well as
his subsequent citation for contempt, did attract media
attention. But the mere fact that [he] voluntarily chose
not to appear before the grand jury, knowing that his
action might be attended by publicity, is not decisive on
the question of public-figure status.... [Wolston] never
discussed this matter with the press and limited his
involvement to that necessary to defend himself against
the contempt charge. It is clear that [he] played only a
minor role in whatever public controversy there may have
been concerning the investigation of Soviet espionage.
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We decline to hold that his mere citation for contempt
rendered him a public figure for purposes of comment on
the investigation of Soviet espionage.


. . . . .


Nor do we think that [Wolston] engaged the attention of
the public in an attempt to influence the resolution of the
issues involved.... His failure to respond to the grand jury's
subpoena was in no way calculated to draw attention to
himself in order to invite public comment or influence the
public with respect to any issue. He did not in any way
seek to arouse public sentiment in his favor and against the
investigation. Thus, this is not a case where a defendant
invites a citation for contempt in order to use the contempt
citation as a fulcrum to create public discussion about the
methods being used in connection with an investigation or
prosecution.


Id. at 166–68, 99 S.Ct. at 2707; see also Hutchinson, 443 U.S.
at 135–36, 99 S.Ct. at 2688 (noting that, although the plaintiff
had been a writer for professional journals, he had not thrust
himself or his views into the public eye).


B


Having reviewed the relevant Supreme Court precedents,
we now may proceed to examine the nature and extent
of Vincent Foretich's and Doris Foretich's participation in
the Morgan–Foretich controversy and to determine whether
they voluntarily assumed roles of special prominence in
that controversy in order to influence its outcome. ABC
has argued that Vincent and Doris Foretich voluntarily
participated in the public controversy when they chose
to support their son by publicly criticizing Dr. Morgan,
by speaking with news reporters, and by appearing on
television, at press conferences, and at public gatherings.
The Foretiches' public comments and appearances, ABC
has contended, were aimed at swaying public opinion in
favor of their son and against his former wife. Furthermore,
ABC has argued, the grandparents did not confine their
public comments *1558  and appearances to answering Dr.
Morgan's charges against them; they also sought to improve
their son's image and to convince the public of Dr. Morgan's
instability, irrationality, and, ultimately, unfitness to retain
custody of Hilary. Specifically, ABC has claimed that Dr.
Foretich's parents wittingly allowed their son to use them as
“props” in a strategy of “high theater”: Dr. Foretich would
highlight the heinous charges that Dr. Morgan had leveled


against his elderly and dignified-looking parents, and then
ask his audiences rhetorically whether such grandparents
could have possibly committed those vile acts, or whether,
instead, the fact that Dr. Morgan had made such accusations
demonstrated her “bizarre” and “unbalanced” personality.
By ABC's account, the Foretiches—not Dr. Morgan—were
responsible for the continued publicity surrounding the
charges of grandparental abuse. Therefore, ABC has argued,
both Vincent and Doris Foretich voluntarily assumed special
roles of prominence in the Morgan–Foretich controversy in
order to influence its outcome, and they may not now claim
the protections of purely “private” persons.


We reject ABC's argument because it pays inadequate
attention to the context in which the Foretiches made
their public comments and appearances, and, as a result,
undervalues their interest in defending their own reputations
against the extraordinary attacks launched by Dr. Morgan.
The complaint that Dr. Morgan filed in federal district court
in 1986 accused the Foretich grandparents of performing
very specific sex acts with Hilary, then a three-year-old


girl.14 Those accusations were immediately publicized in The
Washington Post and later were republished in dozens, if
not hundreds, of news articles and broadcasts disseminated
over the following months and years. The resultant publicity
doubtless had the potential to destroy Vincent Foretich's and
Doris Foretich's reputations, and that potential may well have
been realized.


 The common law of defamation has long recognized
that charges such as those leveled against the Foretich
grandparents are so obviously and materially harmful to
reputational interests that they must be deemed defamatory


per se.15 We, too, recognize the devastation that public
accusations of child sexual abuse can wreak, and we
are extremely reluctant to attribute public-figure status
to otherwise private persons merely because they have
responded to such accusations in a reasonable attempt to
vindicate their reputations.


 Therefore, we hold that a person who has been publicly
accused of committing an act of serious sexual misconduct


that (if committed in the place of publication16 and
proved beyond a reasonable doubt) would be punishable by
imprisonment cannot be deemed a “limited-purpose public
figure” merely because he or she makes reasonable public


replies to those accusations.17 Because Dr. Morgan publicly
accused both Vincent and Doris Foretich of committing
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such acts,18 we next must consider whether the *1559
Foretiches' public comments and appearances, see supra Part
I–B, predominantly were reasonable replies to Dr. Morgan's
accusations of child sexual abuse. If they were, the Foretiches
remain private individuals; if not, the Foretiches must be
deemed public figures for purposes of the present litigation.


C


 In determining the reasonableness of a reply, we need not
plow entirely new ground: the common law on the conditional
(or qualified) privilege of reply, also known as the privilege to
speak in self-defense or to defend one's reputation, can help
guide our discussion. Under the common law, the publication
of a defamatory attack constitutes an “occasion” triggering
the conditional privilege of reply, but the protection of that
privilege is lost if it is “abused.” As a leading commentator
on libel and slander explained more than a century ago:


Every man has a right to defend his character against
false aspersion. It may be said that this is one of the
duties that he owes to himself and to his family. Therefore
communications made in fair self-defense are privileged. If
I am attacked in a newspaper, I may write to that paper to
rebut the charges, and I may at the same time retort upon
my assailant, when such retort is a necessary part of my
defense, or fairly arises out of the charges he has made
against me.


William Blake Odgers, A Digest of the Law of Libel and
Slander *228 (1st Am. ed. Bigelow 1881), quoted in Chaffin


v. Lynch, 83 Va. 106, 1 S.E. 803, 811 (1887).19


One may abuse, and thus lose, his conditional privilege
of reply if, inter alia, (1) his reply includes substantial
defamatory matter that is “irrelevant” or “non-responsive” to
the initial attack; (2) his reply includes substantial defamatory
matter that is “disproportionate” to the initial attack; or (3)
the publication of his reply is “excessive,” i.e., is addressed
to too broad an audience. See Restatement (Second) of Torts
§§ 599, 603–605 (1977); Annotation, supra note 19, § 2[a],
at 1086 & nn. 9–15; id. § 5[a], at 1091–96 (collecting cases
on the relevance of the reply to the initial attack); id. § 5[b],
at 1096–99 (collecting cases on the proportionality of the
reply); Ransom P. Reynolds, Jr., Comment, Self-defense in
Defamation or “Re-tort Not Reply”, 34 Alb.L.Rev. 95, 96–
100 (1969). Our reading of the extensive *1560  case law
on abuse of the privilege of reply, see infra, demonstrates,
however, that a public response to a public attack may be


“uninhibited, robust, and wide-open,” New York Times, 376
U.S. at 270, 84 S.Ct. at 721, without stepping over the line
into abuse.


 Here, we will apply the same general principles to
determine whether the Foretiches' public comments and
appearances were (1) responsive to Dr. Morgan's attacks;
(2) proportionate to those attacks; and (3) not excessively
published. Together, those three inquiries will determine
whether the Foretiches' public comments and appearances
were predominantly, on the one hand, reasonable replies to Dr.
Morgan's accusations of child sexual abuse, or, on the other
hand, efforts to assume special roles of prominence in the


Morgan–Foretich controversy in order to affect its outcome.20


By borrowing well-established principles regarding the abuse
of the privilege of reply, and applying them to the question
of whether a defamation plaintiff is a public figure or a
private individual, we hope to import decades of accumulated
wisdom from the common law into a relatively recent
constitutional doctrine.


(1)


 As to the first requirement of reasonableness—that the reply
be responsive to the initial attacks—we begin with Dean
Prosser's admonition that a person attacked must not add
“anything irrelevant and unconnected with the charges made
against him, as where he attempts to refute an accusation
of immorality by saying that [his accuser] has stolen a
horse.” Prosser and Keeton on the Law of Torts, supra
note 19, § 115, at 825. A supposed “reply” is not truly
a reply if it is “patently unrelated to the subject matter”


of the antecedent attack.21 One may not “publish any and
all kinds of charges against the offender, upon the theory
that they tend to degrade him, and thereby discredit his


[accusations].”22 To be responsive, a reply's contents must
clearly relate to its supposed objective—blunting the initial


attack and restoring one's good name.23 Statements that
simply deny the accusations, or directly respond to them,
or express one's impressions upon first hearing them are


certainly responsive.24 So, too, are statements impugning the


motives of the accuser:25 “One in self-defense is not confined


to parrying the thrusts of his assailant.”26 If, however, one's


reply exceeds the scope of the original attack, *1561  27 and
says more than reasonably appears to be necessary to protect


his reputation,28 it is not reasonably responsive.
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 The Foretiches' public comments and appearances were,
in large part, relevant and responsive to Dr. Morgan's
accusations against them. They made no public statements
until after Dr. Morgan's federal complaint was filed and
publicized in August 1986. At that time, their first reactions
were to deny the allegations in a concise, forthright fashion.
Later, they spoke to reporters in more detail about themselves,
their son, and Dr. Morgan.


Most of the Foretiches' statements about themselves were
relevant to the attacks against them. For example, it was
clearly relevant for Doris Foretich to describe how she had
taken Hilary to a doctor, who examined her and found
absolutely no physical evidence of abuse. The Foretiches'
more general self-descriptions—as “God-loving,” “law-
abiding,” “honorable, clean-living people”—may or may not
have sounded convincing, but they were certainly relevant
to refuting Dr. Morgan's charges of child molestation. The
same can be said for Doris Foretich's repeated attempts to
explain that her loss of two children made it impossible for
her to mistreat her granddaughters. Both Doris and Vincent
Foretich described the sacrifices that they had made to assist
their son in raising Hilary—moving from Gloucester to Great
Falls; sewing quilts on which Hilary could play with her
toys; supplying her with nice clothes and dolls and a pleasant
room. Those selfless efforts to enhance the quality of their
granddaughter's life tend to contradict the image that Dr.
Morgan had painted of her former in-laws as depraved child
molesters. Furthermore, the grandparents' descriptions of how
they missed Hilary, and of their prayers for her, and of
wanting to see her again all served to bolster their denials
of Dr. Morgan's allegations. On the other hand, their lengthy
descriptions of how the charges had damaged their own
lives were not particularly relevant or responsive, but our
examination of the record suggests that those descriptions
were relatively innocuous.


The Foretiches' descriptions of their son Eric also were
relevant to the accusations of child abuse. They described him
as a “very honorable person” who stood up and fought for his
parental rights and who loved and had attentively cared for his
daughters. That description was bolstered by the Foretiches'
willingness to stand beside him at press conferences and
public gatherings. Doris Foretich's statement on the Donahue
Show—that Eric had been “very much loved” as a child—was
a clear, direct response to the showing of a videotape in which
Dr. Morgan alleged that Eric had been abused as an adolescent
(presumably either by his parents or with their acquiescence).


The grandparents' remarks about Dr. Morgan also were, in
large part, relevant. Doris Foretich stated that Dr. Morgan
“knows in her heart that it [the alleged sexual abuse of Hilary]
never happened.” Doris Foretich impugned Dr. Morgan's
motives by describing the offers of book and movie contracts,
the fame, and the high status in the women's movement that
had accrued to Dr. Morgan, all as a result of her public
campaign against Hilary's father and paternal grandparents.
Furthermore, Doris Foretich at least implied that Hilary had
been mistreated, if not abused, at the hands of her mother.
That allegation was highly relevant, for it suggested that Dr.
Morgan may have accused the Foretiches in an attempt to
camouflage her own misdeeds.


Neither Doris nor Vincent Foretich strayed far beyond
those points. For example, neither attacked Dr. Morgan's
qualifications or competence as a physician. Nor did they
recount any general impressions of Dr. Morgan that they had
formed during her brief marriage to their son. Moreover, they
never commented directly on Dr. Morgan's contempt citation
or imprisonment, on the legislation pending in Congress,
or on how the D.C. courts should rule on the ultimate
*1562  questions of custody and visitation rights. Rather, the


Foretiches adhered quite closely to the topics most relevant to
rebutting the allegations of child sexual abuse against them.


(2)


Next we must determine whether the Foretiches' public
statements were “reasonably proportionate to the magnitude


of the ... first attack.”29 In making that determination,
we remain at all times aware that the allegation initially
leveled here—concerning mistreatment of a little girl—was as
destructive to reputation as virtually any charge imaginable.
Thus, a reply would have to be truly outrageous before we
would deem it “altogether disproportionate to the occasion.”
Montgomery Ward & Co. v. Watson, 55 F.2d 184, 188 (4th
Cir.1932). Nonetheless, we think it is important to sketch a
few general guidelines for evaluating the proportionality of a
reply to a public accusation of criminal sexual misconduct.


Turning again to the common law, we observe that a person
under attack may properly allege, in Dean Prosser's words,
“that his accuser is an unmitigated liar and the truth is not in
him.” Prosser and Keeton on the Law of Torts, supra note 19,
§ 115, at 825; see also Tomson v. Stephan, 699 F.Supp. 860,
864 (D.Kan.1988); Gregory v. Durham County Bd. of Educ.,
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591 F.Supp. 145, 156 (M.D.N.C.1984); Restatement (Second)
of Torts § 594 cmt. k (1977).


More than a century ago, Virginia's highest court
countenanced a reply that labeled an accusation “a
contemptible, cowardly, malicious lie” and referred to its
source as a “scoundrel” who “could not [be] recognized ... in
the way a gentleman should be recognized.” Chaffin v. Lynch,
1 S.E. at 813 (internal quotation marks omitted). “Honest


indignation and strong words,”30 “colorful verbiage,”31 and


even hyperbole and “exaggerated statements” of fact32 all
may be uttered in self-defense without stepping over the
line into unreasonable behavior. A person replying to an
attack may not, however, “indulge[ ] in language that is


unnecessarily defamatory.”33 Nor may he carry out his


mission with “excessive enthusiasm or ceremonial flair,”34 or
“avail[ ] himself of the occasion to gratify his malice” against


his accuser.35 If he employs language that is “so intemperate
or violent as to be of itself evidence of [spite],” he may be


deemed to have acted unreasonably.36


 We do not believe that the Foretiches' public comments came
even close to being disproportionate to Dr. Morgan's attacks.
They described their former daughter-in-law as “mentally
ill,” “sick,” and “not in her right mind.” They labeled her
allegations as “heinous lie[s],” “downright filth,” and “filthy
dirt”—“like from the bottom of a cesspool.” Those remarks
may have been rather strong, but not when compared to
Dr. Morgan's accusations. In explaining the common-law
requirement of proportionality, a New York court once stated:
“If a man, with equal physique, attacks another with his fists,
it may not justify the use of a firearm in response.” Shenkman
v. O'Malley, 2 A.D.2d 567, 576, 157 N.Y.S.2d 290, 299
(1956). The present case more closely resembles the use of
fists in response to firearms. Therefore, the Foretiches' public
comments and appearances easily pass the “proportionality”
test.


*1563  (3)


 Finally, in considering the reasonableness of the Foretiches'
public statements, we must ask to whom those statements
were directed. “Excessive publication is conceptually parallel
to the use of excessive force in self-defense [of one's person or
property].” Smolla, supra, § 8.08[1], at 8–23. “The reply must


reasonably focus on the audience which heard the attack.”37


If an accusation of criminal sexual misconduct had been
published only to a very limited audience, it obviously would
be an abuse to respond in every newspaper and on every
television and radio station in the country. But where the
original attack was widespread, the response can be widely
disseminated as well. In other words, the counterattack must
be made primarily in the forums selected by the original


attacker.38


The record evidence suggests that the Foretiches' public
statements were made only to reporters from media outlets
that had already aired, or were planning soon to air, Dr.
Morgan's accusations against them and their son. The Foretich
grandparents did not reach out to additional media outlets,
and thereby to new audiences, in an effort to expand the
circle of persons familiar with the controversy. Rather, they
targeted their message toward those persons in whose eyes
their reputations already had been (or soon would be) sullied.
Thus, their replies were not excessive.


(4)


 Because the Foretiches' public responses to Dr.
Morgan's accusations were responsive, proportionate, and
not excessively published, they were “reasonable.” We
acknowledge that some of their public statements were
probably intended (at least in part) to influence the outcome
of the custody dispute or of the legislative debate in Congress.
But we also recognize that, in the circumstances of this
particular case, it is almost impossible to extricate statements
made in self-defense from statements intended to influence
the outcome of the controversy. A favorable outcome of
the ultimate dispute—i.e., granting custody of Hilary, or at
least unsupervised visitation rights, to Dr. Foretich—would
have done more to vindicate Vincent and Doris Foretiches'
reputations than any reply could have ever accomplished.
Looking “through the eyes of a reasonable person at the
facts taken as a whole,” Waldbaum, 627 F.2d at 1292, we
conclude that the Foretiches' primary motive was to defend
their own good names against Dr. Morgan's accusations and
that their public statements can most fairly be characterized
as measured defensive replies to her attacks, rather than
as efforts to thrust themselves to the forefront of a public
controversy in order to influence its outcome. Therefore, we
hold that Vincent and Doris Foretich were private individuals,
not limited-purpose public figures.
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Furthermore, we note that—were we to hold otherwise—our
decision would necessarily have an unsettling breadth: the
Foretiches would be required to demonstrate actual malice in
order to recover damages for defamation not only from ABC,
but also from any media or nonmedia defendant who repeated


ABC's statement that they had abused Hilary.39 Such a result
effectively “would create an ‘open season’ for all who sought
to *1564  defame” Vincent and Doris Foretich. Wolston, 443
U.S. at 169, 99 S.Ct. at 2708. We see no reason to expose
the Foretiches, or other similarly situated persons, to such a
potential barrage.


VI


In the three decades since the Supreme Court handed down
its decision in New York Times Co. v. Sullivan, we have
struggled to find the proper balance between the protection of
reputational interests, on the one hand, and of free expression,
on the other. At first blush, one might characterize our
decision today as favoring the former over the latter. But
such a characterization would miss the point. We see no
good reason “why someone dragged into a controversy should
be able to speak publicly only at the expense of foregoing
a private person's protection from defamation.” Clyburn,
903 F.2d at 32. By allowing the Foretiches to defend their


good names without succumbing to public-figure status, we
protect not only their own interests in reputation, but also
society's interest in free speech. Further extending the New
York Times actual-malice standard here would serve only to
muzzle persons who stand falsely accused of heinous acts and
to undermine the very freedom of speech in whose name the
extension is demanded. By freely permitting the Foretiches
to respond to Dr. Morgan's charges against them—charges
that have never been proved in any court of law—we foster
both the individual interest in self-expression and the social
interest in the discovery and dissemination of truth—the very
goals that animate our First Amendment jurisprudence.


VII


Accordingly, we affirm the district court's ruling that both
Vincent and Doris Foretich were private individuals, not
public figures, and we remand the case for further proceedings
consistent with this opinion.


AFFIRMED AND REMANDED.


All Citations


37 F.3d 1541, 63 USLW 2292, 22 Media L. Rep. 2353


Footnotes
1 The district court dismissed the case in late November 1988 after Dr. Morgan willfully refused to cooperate with a discovery


request made by Dr. Foretich.


2 Civil Contempt: Limiting Incarceration: Hearing and Markups Before the House Subcomm. on Judiciary and Education
and the Comm. on the District of Columbia, 101st Cong., 1st Sess. v (1989) (Staff Summary of Findings and Conclusion)
[hereinafter Civil Contempt Hearing ].


3 Bella English, In the Best Interests of the Child?, Boston Globe Mag., July 16, 1989, at 16, 18.


4 A Mother Finds Safety in Exile, People Mag., Mar. 7, 1994, at 150.


5 There is no genuine factual dispute regarding the extent of the Foretich grandparents' involvement in the controversy.


6 We focus primarily on the Foretiches' verbatim quotes, because it is difficult to tell when a reporter may have paraphrased
them and it is impossible to know when (if ever) they spoke with reporters “on background.” The Foretiches do not contest
the accuracy of any of the quotes attributed to them in the newspaper and magazine articles.


7 Hilary had an older half-sister who was the daughter of Dr. Foretich and his second wife. Dr. Morgan was his third wife.
Eventually, both former wives leveled accusations of abuse against Dr. Foretich. A state court later found that Dr. Foretich
had not abused Hilary's half-sister.


8 The “actual malice” standard has nothing to do with “bad motive” or “ill will” or “malice” in the ordinary sense of the term.
See Harte–Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 666 & n. 7, 109 S.Ct. 2678, 2685 & n. 7, 105
L.Ed.2d 562 (1989); see also Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 510, 111 S.Ct. 2419, 2429, 115
L.Ed.2d 447 (1991) (“Actual malice under the New York Times standard should not be confused with the concept of
malice as an evil intent or a motive arising from spite or ill will.”).
To prove that a false statement was made with “reckless disregard” of whether it was false or not, the plaintiff must
show that the defendant (1) published the statement with a “high degree of awareness of ... probable falsity,” Garrison v.
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Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209, 216, 13 L.Ed.2d 125 (1964), or (2) “in fact entertained serious doubts as to the
truth of his publication.” St. Amant v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968); accord
Masson, 501 U.S. at 510, 111 S.Ct. at 2429; Harte–Hanks, 491 U.S. at 667, 109 S.Ct. at 2685–86.


9 The Court also stated that the “public figure” designation
may rest on either of two alternative bases. In some instances an individual may achieve such pervasive fame or
notoriety that he becomes a public figure for all purposes and in all contexts. More commonly, an individual voluntarily
injects himself or is drawn into a particular public controversy and thereby becomes a public figure for a limited range
of issues. In either case such persons assume special prominence in the resolution of public questions.


Id. 418 U.S. at 351, 94 S.Ct. at 3012–13.


10 In the decade and a half since Hutchinson and Wolston, the Justices have mentioned “limited-purpose public figure”
status only twice: in a 1985 dissent from a denial of certiorari, Lorain Journal Co. v. Milkovich, 474 U.S. 953, 953–65,
106 S.Ct. 322, 322–30, 88 L.Ed.2d 305 (1985) (Brennan, J., joined by Marshall, J.); and in a footnote to the Court's
seminal summary-judgment decision, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 246 n. 3, 106 S.Ct. 2505, 2509 n.
3, 91 L.Ed.2d 202 (1986), which briefly quoted Gertz, 418 U.S. at 351, 94 S.Ct. at 3012–13, and cited with approval
Waldbaum, 627 F.2d at 1292 (“[A] person has become a public figure for limited purposes if he is attempting to have, or
realistically can be expected to have, a major impact on the resolution of a specific public dispute that has foreseeable
and substantial ramifications for persons beyond its immediate participants.”).


11 From the point of view of the defendants, who bear the burden of proof, the five-part Fitzgerald /Reuber  test is relatively
stringent. By comparison, the D.C. Circuit's test requires the defendant to prove only that the plaintiff “played a sufficiently
central role in the controversy.” Clyburn, 903 F.2d at 31. See generally Smolla, supra, §§ 2.09–2.20, at 2–29 to –61
(describing variations among the lower courts' tests).


12 In Wolston, the Court also suggested in dicta that there can be no “public controversy” unless the issues involved were
truly divisive, or subject to debate. See 443 U.S. at 166 n. 8, 99 S.Ct. at 2707 n. 8 (stating that there was no identifiable
public controversy or debate in 1958 about the desirability of permitting Soviet espionage in the United States because
all responsible United States citizens were opposed to it). That dicta has been roundly criticized by lower courts and
commentators alike. See, e.g., Marcone v. Penthouse Int'l Magazine for Men, 754 F.2d 1072, 1083 n. 8 (3d Cir.) (rejecting
“the notion that merely because most people would agree that drug trafficking is undesirable, there is no ‘controversy’
regarding the matter”), cert. denied, 474 U.S. 864, 106 S.Ct. 182, 88 L.Ed.2d 151 (1985); Smolla, supra, § 2.16[2], at
2–47 (referring to the Wolston footnote as “a loose and ill-considered bit of dicta”); Carl Willner, Note, Defining a Public
Controversy in the Constitutional Law of Defamation, 69 Va.L.Rev. 931, 942 n. 66 (1983) (labeling the footnote a “bizarre
bit of illogic”).


13 In Foretich v. Advance Magazine Publishers, Inc., discussed supra at Part IV–B, the district court applied a different
test, previously enunciated by the D.C. Circuit, and held that Doris Foretich was a limited-purpose public figure. See 765
F.Supp. at 1107–08. On appeal here, ABC has not claimed that the decision in Foretich v. Advance Magazine Publishers,
Inc. has any collateral estoppel effect with regard to the Fitzgerald /Reuber requirements that we find dispositive.


14 In addition to accusing them explicitly of molesting their granddaughter Hilary, the complaint implicitly accused them of
raising a son, Dr. Foretich, who was also a child molester.


15 See Restatement (Second) of Torts § 571(a) (1977) (words imputing “a criminal offense” that, “if committed in the place
of publication, would be ... punishable by imprisonment in a state or federal institution” are defamatory per se ); see also
id. § 574 (words imputing “serious sexual misconduct” are defamatory per se ). When defamation is actionable per se,
the plaintiff need not prove “special harm” (i.e., actual economic or pecuniary loss). See id. §§ 571, 574.


16 Cf. Restatement (Second) of Torts § 571 cmt. e (1977) (explaining that the crime charged must be a crime where the
words are published).


17 In so holding, we follow the Gertz Court's advice to formulate “broad rules of general application” that accommodate
the competing interests of press and personal reputation, rather than to assess each defamation plaintiff on a purely ad
hoc, case-by-case basis, which “would lead to unpredictable results and uncertain expectations.” 418 U.S. at 343–44,
94 S.Ct. at 3009; see also Waldbaum, 627 F.2d at 1293 (explaining why clear rules for applying New York Times, Gertz,
and their progeny ultimately will benefit both the press and the public by making the constitutional law of defamation
more predictable).


18 We believe that the acts of which Vincent and Doris Foretich were accused would be punishable by imprisonment in
any jurisdiction where ABC's docudrama was broadcast. They certainly are punishable in Virginia, where the harm to
the Foretiches' personal reputations was probably greatest. See Va.Code Ann. §§ 18.2–61 to –67.10 (Michie 1988 &
Supp.1994) (criminal sexual assault statutes).
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35 Chaffin v. Lynch, 1 S.E. at 813.


36 Mosrie v. Trussell, 467 A.2d at 479 (citation and internal quotation marks omitted); accord Collier v. Postum Cereal Co.,
150 A.D. at 178, 134 N.Y.S. at 853.


37 Reynolds, Comment, supra, at 98; see also id. at 98 n. 26 (quoting Adam v. Ward, [1917] A.C. 309, 324 (“The ambit of
the contradiction should be spread so wide, as, if possible, to meet the false accusation wherever it went. Do what you
will, the stern chase after a lie that has got the start is apt to be a long one.”)).


38 See Barr v. Matteo, 256 F.2d 890, 891 (D.C.Cir.1958) (per curiam), rev'd on other grounds, 360 U.S. 564, 79 S.Ct. 1335,
3 L.Ed.2d 1434 (1959); Mencher v. Chesley, 193 Misc. at 831, 85 N.Y.S.2d at 434; see also Richmond v. Southwire Co.,
980 F.2d 518, 520 (8th Cir.1992) (per curiam); Dickins v. International Bhd. of Teamsters, 171 F.2d at 25.


39 See Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 n. 6, 110 S.Ct. 2695, 2706 n. 6, 111 L.Ed.2d 1 (1990) (reserving
the question of whether the distinction between media and nonmedia defendants has any constitutional significance, but
implying that the actual malice requirement for public figures applies in all defamation cases, without regard to the media
or nonmedia status of the defendant); see also Restatement (Second) of Torts § 580B cmt. e (1977) (suggesting that
Gertz applies to media and nonmedia defendants alike); id. § 621 cmt. b (same); cf. Hepps, 475 U.S. at 780, 106 S.Ct.
at 1565 (Brennan, J., concurring) (arguing that a media/nonmedia distinction is irreconcilable with the fundamental First
Amendment principle that the inherent worth of speech does not depend upon the identity of its source).
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Rule 26. Duty to Disclose; General Provisions Governing Discovery  
(a) REQUIRED DISCLOSURES.  
   (1) [Omitted]. 
   (2) Disclosure of Expert Testimony. 
      (A) In General. A party must disclose to the other parties the identity of any witness 
it may use at trial to present expert testimony. 
      (B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or 
ordered by the court, this disclosure must be accompanied by a written report if the 
witness is one retained or specially employed to provide expert testimony in the case or 
one whose duties as the party's employee regularly involve giving expert testimony. The 
report must contain: 
         (i) a complete statement of all opinions the witness will express and the basis and 
reasons for them; 
         (ii) the facts or data considered by the witness in forming them; 
         (iii) any exhibits that will be used to summarize or support them; 
         (iv) the witness's qualifications, including a list of all publications authored in the 
previous 10 years; 
         (v) a list of all other cases in which, during the previous 4 years, the witness 
testified as an expert at trial or by deposition;  
         (vi) a statement of the compensation to be paid for the study and testimony in the 
case; and 
         (vii) the following certification, signed by the witness: “I hereby certify that this 
report is a complete and accurate statement of all of my opinions, and the basis and 
reasons for them, to which I will testify under oath.” 
      (C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or 
ordered by the court, if the witness is not required to provide a written report, this 
disclosure must state: 
         (i) the subject matter on which the witness is expected to present evidence; and 
         (ii) a summary of the facts and opinions to which the witness is expected to testify. 
      (D) Time to Disclose Expert Testimony. A party must make these disclosures at the 
times and in the sequence set forth in the scheduling order issued pursuant to Rule 
16(b)(5)(C) and (D).  
      (E) Supplementing the Disclosure. The parties must supplement these disclosures 
when required under Rule 26(e). 
   (3) [Omitted]. 
   (4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule 
26(a) must be in writing, signed, and served. 
(b) DISCOVERY SCOPE AND LIMITS.  
   (1) Scope in General. Unless otherwise limited by court order, the scope of discovery 
is as follows: Parties may obtain discovery regarding any nonprivileged matter that is 
relevant to any party’s claim or defense and proportional to the needs of the case, 
considering the importance of the issues at stake in the action, the amount in 
controversy, the parties’ relative access to relevant information, the parties’ resources, 
the importance of the discovery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely benefit. Information within this 
scope of discovery need not be admissible in evidence to be discoverable. 







 


 


   (2) Limitations on Frequency and Extent. 
      (A) When Permitted. By order, the court may alter the limits in these rules on the 
number of depositions and interrogatories or length of depositions under Rule 30. By 
order, the court may also limit the number of requests under Rule 36.  
      (B) Specific Limitations on Electronically Stored Information. A party need not 
provide discovery of electronically stored information from sources that the party 
identifies as not reasonably accessible because of undue burden or cost. On motion to 
compel discovery or for a protective order, the party from whom discovery is sought 
must show that the information is not reasonably accessible because of undue burden 
or cost. If that showing is made, the court may nonetheless order discovery from such 
sources if the requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery.   
      (C) When Required. On motion or on its own, the court must limit the frequency or 
extent of discovery otherwise allowed by these rules if it determines that:  
         (i) the discovery sought is unreasonably cumulative or duplicative, or can be 
obtained from some other source that is more convenient, less burdensome, or less 
expensive; 
         (ii) the party seeking discovery has had ample opportunity to obtain the 
information by discovery in the action; or 
         (iii) the proposed discovery is outside the scope permitted by Rule 26(b)(1).  
   (3) Trial Preparation: Materials.  
      (A) Documents and Tangible Things. Ordinarily, a party may not discover 
documents and tangible things that are prepared in anticipation of litigation or for trial by 
or for another party or its representative (including the other party's attorney, consultant, 
surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4), those materials may 
be discovered if: 
         (i) they are otherwise discoverable under Rule 26(b)(1); and 
         (ii) the party shows that it has substantial need for the materials to prepare its 
case and cannot, without undue hardship, obtain their substantial equivalent by other 
means.  
      (B) Protection Against Disclosure. If the court orders discovery of those materials, it 
must protect against disclosure of the mental impressions, conclusions, opinions, or 
legal theories of a party’s attorney or other representative concerning the litigation.  
      (C) Previous Statement. Any party or other person may, on request and without the 
required showing, obtain the person’s own previous statement about the action or its 
subject matter. If the request is refused, the person may move for a court order, and 
Rule 37(a)(5) applies to the award of expenses. A previous statement is either 
         (i) a written statement that the person has signed or otherwise adopted or 
approved; or 
         (ii) a contemporaneous stenographic, mechanical, electrical, or other recording—
or a transcription of it—that recites substantially verbatim the person’s oral statement.  
   (4) Trial Preparation: Experts.  
      (A) Deposition of an Expert Who May Testify. A party may depose any person who 
has been identified as an expert whose opinions may be presented at trial.  If Rule 
26(a)(2) requires a report from an expert, the deposition may be conducted only after 
the report is provided. 







 


 


      (B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) 
and (B) protect drafts of any report or disclosure required under Rule 26(a)(2), 
regardless of the form in which the draft is recorded. 
      (C) Trial-Preparation Protection for Communications Between a Party's Attorney and 
Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the 
party's attorney and any witness required to provide a report under Rule 26(a)(2)(B), 
regardless of the form of the communications, except to the extent that the 
communications: 
         (i) relate to compensation for the expert's study or testimony; 
         (ii) identify facts or data that the party's attorney provided and that the expert 
considered in forming the opinions to be expressed; or 
         (iii) identify assumptions that the party's attorney provided and that the expert 
relied on in forming the opinions to be expressed.        
      (D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by 
interrogatories or deposition, discover facts known or opinions held by an expert who 
has been retained or specially employed by another party in anticipation of litigation or 
to prepare for trial and who is not expected to be called as a witness at trial. But a party 
may do so only: 
         (i) as provided in Rule 35(b); or 
         (ii) on showing exceptional circumstances under which it is impracticable for the 
party to obtain facts or opinions on the same subject by other means.  
      (E) Payment. Unless manifest injustice would result, the court must require that the 
party seeking discovery: 
         (i) pay the expert a reasonable fee for time spent in responding to discovery under 
Rule 26(b)(4)(A) or (D); and  
         (ii) for discovery under (D), also pay the other party a fair portion of the fees and 
expenses it reasonably incurred in obtaining the expert’s facts and opinions.  
   (5) Claiming Privilege or Protecting Trial-Preparation Materials. 
      (A) Information Withheld. When a party withholds information otherwise 
discoverable by claiming that the information is privileged or subject to protection as 
trial-preparation material, the party must: 
         (i) expressly make the claim; and  
         (ii) describe the nature of the documents, communications, or tangible things not 
produced or disclosed—and do so in a manner that, without revealing information itself 
privileged or protected, will enable other parties to assess the claim. 
      (B) Information Produced. If information produced in discovery is subject to a claim 
of privilege or of protection as trial-preparation material, the party making the claim may 
notify any party that received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified information 
and any copies it has; must not use or disclose the information until the claim is 
resolved; must take reasonable steps to retrieve the information if the party disclosed it 
before being notified; and may promptly present the information to the court under seal 
for a determination of the claim. The producing party must preserve the information until 
the claim is resolved. 
     (C) Orders and Agreements Controlling the Effects of Disclosure. 







 


 


         (i) The court may order that the privilege or protection is not waived by disclosure 
connected with the litigation pending before the court—in which event the disclosure is 
also not a waiver in any other proceeding in any jurisdiction. 
        (ii)  An agreement on the effect of disclosure in a proceeding is binding only on the 
parties to the agreement, unless it is incorporated into a court order. 
   (6) Insurance Agreements. A party may obtain for inspection and copying any 
insurance agreement under which an insurance business may be liable to satisfy all or 
part of a possible judgment in the action or to indemnify or reimburse for payments 
made to satisfy the judgment.   
(c) PROTECTIVE ORDERS.  
   (1) In General. A party or any person from whom discovery is sought may move for a 
protective order in this court—or as an alternative on matters relating to a deposition, in 
the court for the jurisdiction where the deposition will be taken. The motion must include 
a certification that the movant has in good faith conferred or attempted to confer with 
other affected parties in an effort to resolve the dispute without court action. The court 
may, for good cause, issue an order to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, including one or more of the 
following:  
      (A) forbidding the disclosure or discovery; 
      (B) specifying terms, including time and place or the allocation of expenses, for the 
disclosure or discovery; 
      (C) prescribing a discovery method other than the one selected by the party seeking 
discovery; 
      (D) forbidding inquiry into certain matters, or limiting the scope of disclosure or 
discovery to certain matters;  
      (E) designating the persons who may be present while the discovery is conducted;  
      (F) requiring that a deposition be sealed and opened only by court order; 
      (G) requiring that a trade secret or other confidential research, development, or 
commercial information not be revealed or be revealed only in a specified way; and 
      (H) requiring that the parties simultaneously file specified documents or information 
in sealed envelopes, to be opened as the court directs.  
   (2) Ordering Discovery. If a motion for a protective order is wholly or partly denied, the 
court may, on just terms, order that any party or person provide or permit discovery.  
   (3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.  
(d) TIMING AND SEQUENCE OF DISCOVERY.  
   (1) Timing. Time limitations for completion of discovery will be set by court order. The 
court may order an enlargement of the time limitations for the completion of discovery, 
pursuant to Rule 16(b)(5)(E) and (F).  
   (2) Sequence.  Unless, on motion, the court orders otherwise for the parties' and 
witnesses' convenience and in the interests of justice: 
      (A) methods of discovery may be used in any sequence; and 
      (B) discovery by one party does not require any other party to delay its discovery. 
(e) SUPPLEMENTING DISCLOSURES AND RESPONSES.  
   (1) In General. A party who has made an expert disclosure under Rule 26(a) —or who 
has responded to an interrogatory, request for production, or request for admission—
must supplement or correct its disclosure or response:  







 


 


      (A) in a timely manner if the party learns in some material respect the disclosure or 
response is incomplete or incorrect, and if the additional or corrective information has 
not otherwise been made known to the other parties during the discovery process or in 
writing; or  
      (B) as ordered by the court. 
   (2) Expert Witness. For an expert whose report must be disclosed under Rule 
26(a)(2), the party’s duty to supplement extends both to information included in the 
report and to information given during the expert’s deposition.  Any additions or changes 
to this information must be disclosed by the time the party’s pretrial disclosures under 
Rule 16(c) are due.  
(f) [Omitted]. 
(g) SIGNING DISCOVERY REQUESTS, RESPONSES, AND OBJECTIONS.  
   (1) Signature Required, Effect of Signature. Every discovery request, response, or 
objection must be signed by at least one attorney of record in the attorney's own 
name—or by the party personally, if unrepresented—and must state the signer’s 
address, e-mail address, and telephone number. By signing, an attorney or party 
certifies that to the best of the person’s knowledge, information, and belief formed after 
a reasonable inquiry, the discovery request, response, or objection is:  
      (A) consistent with these rules and warranted by existing law or a nonfrivolous 
argument for extending, modifying, or reversing existing law, or for establishing new 
law; 
      (B) not interposed for any improper purpose, such as to harass, cause unnecessary 
delay, or needlessly increase the cost of litigation; and  
      (C) neither unreasonable nor unduly burdensome or expensive, considering the 
needs of the case, prior discovery in the case, the amount in controversy, and the 
importance of the issues at stake in the action. 
   (2) Failure to Sign. Other parties have no duty to act on an unsigned request, 
response, or objection, until it is signed, and the court must strike it unless a signature is 
promptly supplied after the omission is called to the attorney’s or party’s attention.  
   (3) Sanction for Improper Certification. If a certification violates this rule without 
substantial justification, the court, on motion or on its own, must impose an appropriate 
sanction on the signer, the party on whose behalf the signer was acting, or both. The 
sanction may include an order to pay the reasonable expenses, including attorney's 
fees, caused by the violation.  
(h) MEETING TO RESOLVE DISCOVERY DISPUTES.  
   (1) In General. Before filing any motion relating to discovery except a motion pursuant 
to Rule 37(b) for sanctions for failure to comply with a court order, the affected parties or 
counsel must meet for a reasonable period of time in an effort to resolve the disputed 
matter. Any motion relating to discovery, except a motion pursuant to Rule 37(b), must 
contain, immediately below the signature of the attorney or party signing the motion, a 
certification that despite a good faith effort to secure it, the relief sought in the motion 
has not been provided. The certification must set forth specific facts describing the good 
faith efforts, including a statement of the date, time, and place of the meeting required 
by this rule.  
   (2) Waiver. The requirement of a meeting is waived if: 







 


 


      (A) the motion concerns a failure to serve any response whatever to a Rule 33, 34, 
or 36 discovery request or a failure to appear for a deposition or a Rule 35 examination 
and the motion is accompanied by a copy of a letter, sent at least 10 days before the 
motion was filed, asking that the opposing counsel or party respond to the discovery 
request or that the deponent or examinee appear for a rescheduled deposition or 
examination; or  
      (B) the movant certifies that, despite having sent to the opposing counsel or party, at 
least 10 days before the motion was filed, a letter (a copy of which must be attached to 
the motion) proposing a time and place for such a meeting, and despite having made 2 
telephone calls to the office of the opposing counsel or party (the date and time of which 
calls must be specified in the motion), the movant has been unable to convene a 
meeting to resolve the disputed discovery matter.  
 
COMMENT TO 2017 AMENDMENTS 
 
     This rule incorporates the 2010 and 2015 amendments to Federal Rule of Civil 
Procedure 26 with the following exceptions: 1) subsection (a)(2)(C)(i) does not include 
references to Federal Rules of Evidence 702, 703, or 705; 2) the timing of expert 
disclosures in subsection (a)(2)(D) differs; 3) the subsection entitled “Early Rule 34 
Requests” is omitted because there is no discovery moratorium in the Superior Court; 
and 4) amendments to section (f) are not incorporated because this section was 
previously omitted.      New subsection (b)(5)(C) was created to address an issue raised 
by a 2015 amendment to Federal Rule of Civil Procedure 16.  Instead of referencing 
Federal Rule of Evidence 502 in Rule 16(b)(4)(C), Rule 26(b)(5)(C) includes the text of 
Federal Rule of Evidence 502(d) and (e).  These new provisions govern the manner and 
means by which litigants and the court can control the effects of disclosure of privileged 
or protected information.  Agreements reached under Rule 26(b)(5)(C) can be included 
in a scheduling order issued under Rule 16(b)(4). 
 
COMMENT 
 
       Subsection (a)(1). Federal Rule of Civil Procedure 26(a)(1) is inconsistent with 
Superior Court practice, and would ultimately slow down the process of discovery.  The 
Superior Court rules allow parties to begin discovery at the filing of the complaint; this 
process gives parties greater options for early discovery than those available under the 
Federal Rules. 
      Subsection (a)(2) is new. It requires a written report from an expert; however, it 
clarifies the federal rule in accordance with the Federal Advisory Committee Notes and 
case decisions, which explain that legal counsel are not prohibited from being 
substantively involved with the preparation of the expert’s written report so long as the 
substance and conclusions are the expert’s own. 
      Subsection (a)(3). As it relates to pretrial disclosures, Federal Rule of Civil 
Procedure 26(a)(3) is incorporated in the pretrial statement required under Rule 16. 
      Subsection (b). The Advisory Committee Notes to the Federal Rules of Civil 
Procedure contain a lengthy discussion of the 2006 amendments to the federal rule 
addressing the discovery of electronically-stored information.  Because these 2015 







 


 


amendments to the Superior Court Rules closely follow the 2006 Federal Rules of Civil 
Procedure amendments, parties and counsel should refer to the Federal Rules of Civil 
Procedure Advisory Committee Notes for guidance.  In particular, the Federal Rules of 
Civil Procedure Advisory Committee Notes to Rule 26(b) address the potential for cost-
shifting in the context of discovery and state as follows: 


 
The good-cause inquiry and consideration of the Rule 26(b)(2)(C) limitations 
are coupled with the authority to set conditions for discovery. The conditions 
may take the form of limits on the amount, type, or sources of information 
required to be accessed and produced. The conditions may also include 
payment by the requesting party of part or all of the reasonable costs of 
obtaining information from sources that are not reasonably accessible. A 
requesting party's willingness to share or bear the access costs may be 
weighed by the court in determining whether there is good cause. But the 
producing party's burdens in reviewing the information for relevance and 
privilege may weigh against permitting the requested discovery. 
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Synopsis
Action for libel. The Nineteenth Judicial District Court,
East Baton Rouge Parish, Louisiana, entered judgment for
plaintiff, and defendant appealed. The Court of Appeal, 184
So.2d 314, reversed. The Louisiana Supreme Court, 250 La.
405, 196 So.2d 255, reversed the judgment of the Court of
Appeal, and certiorari was granted. The Supreme Court, Mr.
Justice White, held that statements contained in affidavit read
by defendant in television broadcast referring to passing of
money between union official and plaintiff deputy sheriff did
not amount to ‘reckless' publication within rule that public
official must prove that defamatory publication was made
with actual malice, that is, with knowledge that it was false or
with reckless disregard whether it was false or not.


Reversed and remanded.


Mr. Justice Fortas, dissented.


Attorneys and Law Firms


*728  **1324  Russell J. Schonekas, New Orleans, La., for
petitioner.


Robert L. Kleinpeter, Baton Rouge, La., for respondent.


Opinion


Mr. Justice WHITE delivered the opinion of the Court.


The question presented by this case is whether the Louisiana
Supreme Court, in sustaining a judgment for damages in a
public official's defamation action, correctly interpreted and


applied the rule of New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), that the plaintiff
in such an action must prove that the defamatory publication
‘was made with ‘actual malice’—that is, with knowledge that
it was false or with reckless disregard of whether it was false
or not.' 376 U.S., at 279—280, 84 S.Ct., at 726.


On June 27, 1962, petitioner St. Amant, a candidate for public
office, made a televised speech in Baton Rouge, Louisiana. In
the course of this speech, St. Amant read a series of questions
which he had put to J. D. Albin, a member of a Teamsters
Union local, and Albin's answers to those questions. The
exchange concerned the allegedly nefarious activities of E. G.
Partin, the president of the local, and the alleged relationship
between Partin and St. Amant's political opponent. One of
Albin's answers concerned his efforts to prevent Partin from
secreting union records; in this answer Albin referred to
Herman A. Thompson, an East Baton Rouge Parish deputy
sheriff and respondent here:
‘Now, we knew that this safe was gonna be moved that
night, but imagine our predicament, knowing *729  of
Ed's connections with the Sheriff's office through Herman
Thompson, who made recent visits to the Hall to see Ed. We
also knew of money that had passed hands between Ed and
Herman Thompson * * * from Ed to Herman. We also knew of
his connections with State Trooper Lieutenant Joe Green. We
knew we couldn't get any help from there and we didn't know
how far that he was involved in the Sheriff's office or the State
Police office through that, and it was out of the jurisdiction


of the City Police.'1


Thompson promptly brought suit for defamation, claiming
that the publication had ‘impute(d) * * * gross misconduct’
and ‘infer(red) conduct of the most nefarious nature.’ The
case was tried prior to the decision in New York Times Co.
v. Sullivan, supra. The trial judge ruled in Thompson's favor
and awarded $5,000 in damages. Thereafter, in the course of
entertaining and denying a motion for a new trial, the Court
considered the ruling in New York Times, finding that rule
no barrier to the judgment already entered. The Louisiana
Court of Appeal reversed because the record failed to show
that St. Amant had acted with actual malice, as required by
New York Times. 184 So.2d 314 (1966). The Supreme Court
of Louisiana reversed the intermediate appellate **1325
court. 250 La. 405, 196 So.2d 255 (1967). In its view, there
was sufficient evidence that St. Amant recklessly disregarded
whether the statements about Thompson were true or false.
We granted a writ of certiorari. 389 U.S. 1033, 88 S.Ct. 766,
19 L.Ed.2d 820 (1968).
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*730   For purposes of this case we accept the determinations
of the Louisiana courts that the material published by St.
Amant charged Thompson with criminal conduct, that the


charge was false, and that Thompson was a public official2


and so had the burden of proving that the false statements
about Thompson were made with actual malice as defined in
New York Times Co. v. Sullivan and later cases. We cannot,
however, agree with either the Supreme Court of Louisiana
or the trial court that Thompson sustained this burden.


Purporting to apply the New York Times malice standard, the
Louisiana Supreme Court ruled that St. Amant had broadcast
false information about Thompson recklessly, though not
knowingly. Several reasons were given for this conclusion. St.
Amant had no personal knowledge of Thompson's activities;
he relied solely on Albin's affidavit although the record was
silent as to Albin's reputation for veracity; he failed to verify
the information with those in the union office who might
have known the facts; he gave no consideration to whether
or not the statements defamed Thompson and went ahead
heedless of the consequences; and he mistakenly believed he
had no responsibility for the broadcast because he was merely
quoting Albin's words.
 These considerations fall short of proving St. Amant's
reckless disregard for the accuracy of his statements about
Thompson. ‘Reckless disregard,’ it is true, cannot be fully
encompassed in one infallible definition. Inevitably its outer
limits will be marked out through case-by-case adjudication,
as is true with so many legal standards *731  for judging
concrete cases, whether the standard is provided by the
Constitution, statutes, or case law. Our cases, however, have
furnished meaningful guidance for the further definition
of a reckless publication. In New York Times, supra, the
plaintiff did not satisfy his burden because the record failed
to show that the publisher was aware of the likelihood that
he was circulating false information. In Garrison v. State of
Louisiana, 379 U.S. 64, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964),
also decided before the decision of the Louisiana Supreme
Court in this case, the opinion emphasized the necessity for a
showing that a false publication was made with a ‘high degree
of awareness of * * * probable falsity.’ 379 U.S., at 74, 85
S.Ct., at 216. Mr. Justice Harlan's opinion in Curtis Publishing
Co. v. Butts, 388 U.S. 130, 153, 87 S.Ct. 1975, 1991, 18
L.Ed.2d 1094 (1967), stated that evidence of either deliberate
falsification or reckless publication ‘despite the publisher's
awareness of probable falsity’ was essential to recovery
by public officials in defamation actions. These cases are
clear that reckless conduct is not measured by whether a


reasonably prudent man would have published, or would
have investigated before publishing. There must be sufficient
evidence to permit the conclusion that the defendant in fact
entertained serious doubts as to the truth of his publication.
Publishing with such doubts shows reckless disregard for
truth or falsity and demonstrates actual malice.


**1326   It may be said that such a test puts a premium
on ignorance, encourages the irresponsible publisher not
to inquire, and permits the issue to be determined by the
defendants testimony that he published the statement in good
faith and unaware of its probable falsity. Concededly the
reckless disregard standard may permit recovery in fewer
situations than would a rule that publishers must satisfy the
standard of the reasonable man or the prudent publisher. But
New York Times and succeeding cases have emphasized that
the stake of the *732  people in public business and the
conduct of public officials is so great that neither the defense
of truth nor the standard of ordinary care would protect
against self-censorship and thus adequately implement First
Amendment policies. Neither lies nor false communications
serve the ends of the First Amendment, and no one suggests
their desirability or further proliferation. But to insure the
ascertainment and publication of the truth about public
affairs, it is essential that the First Amendment protect some
erroneous publications as well as true ones. We adhere to this
view and to the line which our cases have drawn between false
communications which are protected and those which are not.


 The defendant in a defamation action brought by a public
official cannot, however, automatically insure a favorable
verdict by testifying that he published with a belief that
the statements were true. The finder of fact must determine
whether the publication was indeed made in good faith.
Professions of good faith will be unlikely to prove persuasive,
for example, where a story is fabricated by the defendant,
is the product of his imagination, or is based wholly on an
unverified anonymous telephone call. Nor will they be likely
to prevail when the publisher's allegations are so inherently
improbable that only a reckless man would have put them in
circulation. Likewise, recklessness may be found where there
are obvious reasons to doubt the veracity of the informant or


the accuracy of his reports.3


 By no proper test of reckless disregard was St. Amant's
broadcast a reckless publication about a public officer.
Nothing referred to by the Louisiana courts indicates an
awareness by St. Amant of the probable falsity of Albin's
*733  statement about Thompson. Failure to investigate does
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not in itself establish bad faith. New York Times Co. v.
Sullivan, supra, 376 U.S. at 287—288, 84 S.Ct. at 729—730.
St. Amant's mistake about his probable legal liability does not
evidence a doubtful mind on his part. That he failed to realize
the import of what he broadcast—and was thus ‘heedless'
of the consequences for Thompson—is similarly colorless.
Closer to the mark are considerations of Albin's reliability.
However, the most the state court could say was that there was
no evidence in the record of Albin's reputation for veracity,
and this fact merely underlines the failure of Thompson's
evidence to demonstrate a low community assessment of
Albin's trustworthiness or unsatisfactory experience with him
by St. Amant.


Other facts in this record support our view. St. Amant
made his broadcast in June 1962. He had known Albin
since October 1961, when he first met with members of
the dissident Teamsters faction. St. Amant testified that he
had verified other aspects of Albin's information and that
he had affidavits from others. Moreover Albin swore to his
answers, first in writing and later in the presence of newsmen.
According to Albin, he was prepared to substantiate his
charges. St. Amant knew that Albin was engaged in an
internal struggle in the union; Albin seemed to St. Amant
**1327  to be placing himself in personal danger by publicly


airing the details of the dispute.


Because the state court misunderstood and misapplied the
actual malice standard which must be observed in a public
official's defamation action, the judgment is reversed and the
case remanded for further proceedings not inconsistent with
this opinion.


Reversed and remanded.


Mr. Justice BLACK and Mr. Justice DOUGLAS concur in the
judgment of the Court for the reasons set out in *734  their
concurring opinions in New York Times Co. v. Sullivan, 376
U.S. 254, 293, 84 S.Ct. 710, 733, 11 L.Ed.2d 686 (1964), and
Garrison v. State of Louisiana, 379 U.S. 64, 79, 80, 85 S.Ct.
209, 218, 219, 13 L.Ed.2d 125 (1964).


Mr. Justice FORTAS, dissenting.


I do not believe that petitioner satisfied the minimal standards
of care specified by New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964). The affidavit that
petitioner broadcast contained a seriously libelous statement
directed against respondent. Respondent was a public official.
He was not petitioner's adversary in the political contest.
Petitioner's casual, careless, callous use of the libel cannot be
rationalized as resulting from the heat of a campaign. Under
New York Times, this libel was broadcast by petitioner with
‘actual malice’—with reckless disregard of whether it was
false or not. The principle of Curtis Publishing Co. v. Butts,
388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967), in my
opinion, should lead us to affirmance here.


The First Amendment is not so fragile that it requires us
to immunize this kind of reckless, destructive invasion of
the life, even of public officials, heedless of their interests
and sensitivities. The First Amendment is not a shelter for
the character assassinator, whether his action is heedless and
reckless or deliberate. The First Amendment does not require
that we license shotgun attacks on public officials in virtually
unlimited open season. The occupation of public officeholder
does not forfeit one's membership in the human race. The
public official should be subject to severe scrutiny and to free
and open criticism. But if he is needlessly, heedlessly, falsely
accused of crime, he should have a remedy in law. New York
Times does not preclude this minimal standard of civilized
living.


Petitioner had a duty here to check the reliability of the
libelous statement about respondent. If he had made a good-
faith check, I would agree that he should be protected *735
even if the statement were false, because the interest of public
officials in their reputation must endure this degree of assault.
But since he made no check, I agree with the Supreme Court
of Louisiana that New York Times does not prohibit recovery.


I would affirm.


All Citations


390 U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d 262, 1 Media L. Rep.
1586


Footnotes
1 St. Amant had preceded this question and answer with other answers by Albin asserting that Partin, on learning that a


union member had written to the Secretary of Labor charging that Partin had been stealing union funds, had become
‘pretty riled up’ and had decided to ‘get rid of the safe’ containing the union records.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_729&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_729

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_729&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_729

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_733&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_733

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_733&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_733

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124884&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_218

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124884&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_218

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=I222c5f9d9bf011d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





St. Amant v. Thompson, 390 U.S. 727 (1968)
88 S.Ct. 1323, 20 L.Ed.2d 262, 1 Media L. Rep. 1586


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4


2 The Louisiana Supreme Court concluded, after considering state law, that a deputy sheriff has ‘substantial responsibility
for or control over the conduct of governmental affairs,’ the test established by Rosenblatt v. Baer, 383 U.S. 75, 85, 86
S.Ct. 669, 675, 15 L.Ed.2d 597 (1966), ‘at least where law enforcement and police functions are concerned.’ 250 La.,
at 422, 196 So.2d, at 261.


3 See, e.g., Curtis Publishing Co. v. Butts, 388 U.S. 130, 169—170, 87 S.Ct. 1975, 1998—1999 (WARREN, C.J., concurring
in the result), and 172, 87 S.Ct. 2000 (BRENNAN, J., dissenting) (1967).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
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Synopsis
A New York newspaper published an ‘editorial’
advertisement communicating information, expressing
opinion, reciting grievances, protesting claimed abuses, and
seeking financial support on behalf of the Negro right-
to-vote movement and the Negro student movement. An
elected commissioner of the City of Montgomery, Alabama,
brought a civil libel action against the publisher of the
newspaper and against Negro and Alabama clergymen whose
names appeared in the advertisement. The Circuit Court,
Montgomery County, Alabama, entered a judgment on a
verdict awarding $500,000 to the plaintiff and the defendants
appealed. The Supreme Court of Alabama, 273 Ala. 656, 144
So.2d 25, affirmed, and certiorari was granted. The Supreme
Court, Mr. Justice Brennan, held that the rule of law applied
by the Alabama courts was constitutionally deficient for
failure to provide the safeguards for freedom of speech and
of the press that are required by the First and Fourteenth
Amendments in a libel action brought by a public official
against critics of his official conduct, and that under the
proper safeguards the evidence presented in the case was
constitutionally insufficient to support the judgment for the
plaintiff.


Reversed and remanded for further proceedings.


Attorneys and Law Firms


**713  *255  William P. Rogers and Samuel R. Pierce, Jr.,
New York City, for petitioner in No. 40.


Herbert Wechsler, New York City, for petitioners in No. 39.


M. Roland Nachman, Jr., Montgomery, Ala., for respondent.


Opinion


*256  Mr. Justice BRENNAN delivered the opinion of the
Court.


We are required in this case to determine for the first time
the extent to which the constitutional protections for speech
and press limit a State's power to award damages in a libel
action brought by a public official against critics of his official
conduct.


Respondent L. B. Sullivan is one of the three elected
Commissioners of the City of Montgomery, Alabama. He
testified that he was ‘Commissioner of Public Affairs and
the duties are supervision of the Police Department, Fire
Department, Department of Cemetery and Department of
Scales.’ He brought this civil libel action against the
four individual petitioners, who are Negroes and Alabama
clergymen, and against petitioner the New York Times
Company, a New York corporation which publishes the New
York Times, a daily newspaper. A jury in the Circuit Court
of Montgomery County awarded him damages of $500,000,
the full amount claimed, against all the petitioners, and the
Supreme Court of Alabama affirmed. 273 Ala. 656, 144 So.2d
25.


Respondent's complaint alleged that he had been libeled by
statements in a full-page advertisement that was carried in


the New York Times on March 29, 1960.1 Entitled ‘Heed
Their Rising Voices,’ the advertisement began by stating
that ‘As the whole world knows by now, thousands of
Southern Negro students are engaged in widespread non-
violent demonstrations in positive affirmation of the right to
live in human dignity as guaranteed by the U.S. Constitution
and the Bill of Rights.’ It went on to charge that ‘in their
efforts to uphold these guarantees, they are being met by an
unprecedented wave of terror by those who would deny and
negate that document which the whole world looks upon as
setting the pattern for modern freedom. * * *’ Succeeding
*257  paragraphs purported to illustrate the ‘wave of terror’


by describing certain alleged events. The text concluded
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with an appeal for funds for three purposes: support of the
student movement, ‘the struggle for the right-to-vote,’ and
the legal defense of Dr. Martin Luther King, Jr., leader of
the movement, against a perjury indictment then pending in
Montgomery.


The text appeared over the names of 64 persons, many widely
known for their **714  activities in public affairs, religion,
trade unions, and the performing arts. Below these names,
and under a line reading ‘We in the south who are struggling
daily for dignity and freedom warmly endorse this appeal,’
appeared the names of the four individual petitioners and
of 16 other persons, all but two of whom were identified
as clergymen in various Southern cities. The advertisement
was signed at the bottom of the page by the ‘Committee to
Defend Martin Luther King and the Struggle for Freedom in
the South,’ and the officers of the Committee were listed.


Of the 10 paragraphs of text in the advertisement, the third
and a portion of the sixth were the basis of respondent's claim
of libel. They read as follows:
Third paragraph:


‘In Montgomery, Alabama, after students sang ‘My Country,
‘Tis of Thee’ on the State Capitol steps, their leaders were
expelled from school, and truckloads of police armed with
shotguns and tear-gas ringed the Alabama State College
Campus. When the entire student body protested to state
authorities by refusing to re-register, their dining hall was
padlocked in an attempt to starve them into submission.'


Sixth paragraph:


‘Again and again the Southern violators have answered Dr.
King's peaceful protests with intimidation and violence. They
have bombed his home almost killing his wife and child.
They have *258  assaulted his person. They have arrested
him seven times—for ‘speeding,’ ‘loitering’ and similar
‘offenses.’ And now they have charged him with ‘perjury’—
a felony under which they could imprison him for ten years.
* * *‘


Although neither of these statements mentions respondent
by name, he contended that the word ‘police’ in the third
paragraph referred to him as the Montgomery Commissioner
who supervised the Police Department, so that he was being
accused of ‘ringing’ the campus with police. He further
claimed that the paragraph would be read as imputing to the
police, and hence to him, the padlocking of the dining hall in


order to starve the students into submission.2 As to the sixth
paragraph, he contended that since arrests are ordinarily made
by the police, the statement ‘They have arrested (Dr. King)
seven times' would be read as referring to him; he further
contended that the ‘They’ who did the arresting would be
equated with the ‘They’ who committed the other described
acts and with the ‘Southern violators.’ Thus, he argued,
the paragraph would be read as accusing the Montgomery
police, and hence him, of answering Dr. King's protests with
‘intimidation and violence,’ bombing his home, assaulting his
person, and charging him with perjury. Respondent and six
other Montgomery residents testified that they read some or
all of the statements as referring to him in his capacity as
Commissioner.


It is uncontroverted that some of the statements contained
in the two paragraphs were not accurate descriptions of
events which occurred in Montgomery. Although Negro
students staged a demonstration on the State Capital steps,
they sang the National Anthem and not ‘My *259  Country,
‘Tis of Thee.’ Although nine students were expelled by
the State Board of Education, this was not for leading the
demonstration at the Capitol, but for demanding service at
a lunch counter in the Montgomery County Courthouse on
another day. Not the entire student body, but most of it,
had protested the expulsion, not by refusing to register, but
by boycotting classes on **715  a single day; virtually
all the students did register for the ensuing semester. The
campus dining hall was not padlocked on any occasion, and
the only students who may have been barred from eating
there were the few who had neither signed a preregistration
application nor requested temporary meal tickets. Although
the police were deployed near the campus in large numbers
on three occasions, they did not at any time ‘ring’ the campus,
and they were not called to the campus in connection with
the demonstration on the State Capitol steps, as the third
paragraph implied. Dr. King had not been arrested seven
times, but only four; and although he claimed to have been
assaulted some years earlier in connection with his arrest for
loitering outside a courtroom, one of the officers who made
the arrest denied that there was such an assault.


On the premise that the charges in the sixth paragraph could
be read as referring to him, respondent was allowed to prove
that he had not participated in the events described. Although
Dr. King's home had in fact been bombed twice when his
wife and child were there, both of these occasions antedated
respondent's tenure as Commissioner, and the police were not
only not implicated in the bombings, but had made every
effort to apprehend those who were. Three of Dr. King's four
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arrests took place before respondent became Commissioner.
Although Dr. King had in fact been indicted (he was
subsequently acquitted) on two counts of perjury, each of
which carried a possible five-year sentence, respondent had
nothing to do with procuring the indictment.


*260  Respondent made no effort to prove that he suffered


actual pecuniary loss as a result of the alleged libel.3 One
of his witnesses, a former employer, testified that if he had
believed the statements, he doubted whether he ‘would want
to be associated with anybody who would be a party to such
things that are stated in that ad,’ and that he would not re-
employ respondent if he believed ‘that he allowed the Police
Department to do the things that the paper say he did.’ But
neither this witness nor any of the others testified that he had
actually believed the statements in their supposed reference
to respondent.


The cost of the advertisement was approximately $4800,
and it was published by the Times upon an order from
a New York advertising agency acting for the signatory
Committee. The agency submitted the advertisement with a
letter from A. Philip Randolph, Chairman of the Committee,
certifying that the persons whose names appeared on the
advertisement had given their permission. Mr. Randolph was
known to the Times' Advertising Acceptability Department as
a responsible person, and in accepting the letter as sufficient
proof of authorization it followed its established practice.
There was testimony that the copy of the advertisement
which accompanied the letter listed only the 64 names
appearing under the text, and that the statement, ‘We in the
south * * * warmly endorse this appeal,’ and the list of
names thereunder, which included those of the individual
petitioners, were subsequently added when the first proof
of the advertisement was received. Each of the individual
petitioners testified that he had not authorized the use of his
name, and that he had been unaware of its use until receipt
of respondent's demand for a retraction. The manager of the
Advertising Acceptability *261  Department testified that
he had approved the advertisement for publication because
he knew nothing to cause him to believe that anything in it
was false, and because it **716  bore the endorsement of ‘a
number of people who are well known and whose reputation’
he ‘had no reason to question.’ Neither he nor anyone else
at the Times made an effort to confirm the accuracy of the
advertisement, either by checking it against recent Times
news stories relating to some of the described events or by
any other means.


Alabama law denies a public officer recovery of punitive
damages in a libel action brought on account of a publication
concerning his official conduct unless he first makes a written
demand for a public retraction and the defendant fails or
refuses to comply. Alabama Code, Tit. 7, s 914. Respondent
served such a demand upon each of the petitioners. None of
the individual petitioners responded to the demand, primarily
because each took the position that he had not authorized the
use of his name on the advertisement and therefore had not
published the statements that respondent alleged had libeled
him. The Times did not publish a retraction in response to
the demand, but wrote respondent a letter stating, among
other things, that ‘we * * * are somewhat puzzled as to
how you think the statements in any way reflect on you,’
and ‘you might, if you desire, let us know in what respect
you claim that the statements in the advertisement reflect
on you.’ Respondent filed this suit a few days later without
answering the letter. The Times did, however, subsequently
publish a retraction of the advertisement upon the demand
of Governor John Patterson of Alabama, who asserted that
the publication charged him with ‘grave misconduct and * *
* improper actions and omissions as Governor of Alabama
and Ex-Officio Chairman of the State Board of Education
of Alabama.’ When asked to explain why there had been a
retraction for the Governor but not for respondent, the *262
Secretary of the Times testified: ‘We did that because we
didn't want anything that was published by The Times to be a
reflection on the State of Alabama and the Governor was, as
far as we could see, the embodiment of the State of Alabama
and the proper representative of the State and, furthermore,
we had by that time learned more of the actual facts which
the ad purported to recite and, finally, the ad did refer to the
action of the State authorities and the Board of Education
presumably of which the Governor is the ex-officio chairman
* * *.’ On the other hand, he testified that he did not think that
‘any of the language in there referred to Mr. Sullivan.’


The trial judge submitted the case to the jury under
instructions that the statements in the advertisement were
‘libelous per se’ and were not privileged, so that petitioners
might be held liable if the jury found that they had published
the advertisement and that the statements were made ‘of and
concerning’ respondent. The jury was instructed that, because
the statements were libelous per se, ‘the law * * * implies legal
injury from the bare fact of publication itself,’ ‘falsity and
malice are presumed,’ ‘general damages need not be alleged
or proved but are presumed,’ and ‘punitive damages may
be awarded by the jury even though the amount of actual
damages is neither found nor shown.’ An award of punitive
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damages—as distinguished from ‘general’ damages, which
are compensatory in nature—apparently requires proof of
actual malice under Alabama law, and the judge charged that
‘mere negligence or carelessness is not evidence of actual
malice or malice in fact, and does not justify an award
of exemplary or punitive damages.’ He refused to charge,
however, that the jury must be ‘convinced’ of malice, in the
sense of ‘actual intent’ to harm or ‘gross negligence and
recklessness,’ to make such an award, and he also refused
to require that a verdict for respondent differentiate between
compensatory and punitive damages. The judge rejected
petitioners' contention *263  that his rulings abridged the
freedoms of speech and of the press that are guaranteed by the
First and Fourteenth Amendments.


**717  In affirming the judgment, the Supreme Court of
Alabama sustained the trial judge's rulings and instructions in
all respects. 273 Ala. 656, 144 So.2d 25. It held that ‘(w)here
the words published tend to injure a person libeled by them
in his reputation, profession, trade or business, or charge him
with an indictable offense, or tends to bring the individual
into public contempt,’ they are ‘libelous per se’; that ‘the
matter complained of is, under the above doctrine, libelous
per se, if it was published of and concerning the plaintiff’;
and that it was actionable without ‘proof of pecuniary injury
* * *, such injury being implied.’ Id., at 673, 676, 144
So.2d, at 37, 41. It approved the trial court's ruling that
the jury could find the statements to have been made ‘of
and concerning’ respondent, stating: ‘We think it common
knowledge that the average person knows that municipal
agents, such as police and firemen, and others, are under
the control and direction of the city governing body, and
more particularly under the direction and control of a single
commissioner. In measuring the performance or deficiencies
of such groups, praise or criticism is usually attached to the
official in complete control of the body.’ Id., at 674—675,
144 So.2d at 39. In sustaining the trial court's determination
that the verdict was not excessive, the court said that malice
could be inferred from the Times' ‘irresponsibility’ in printing
the advertisement while ‘the Times in its own files had
articles already published which would have demonstrated
the falsity of the allegations in the advertisement’; from the
Times' failure to retract for respondent while retracting for
the Governor, whereas the falsity of some of the allegations
was then known to the Times and ‘the matter contained in
the advertisement was equally false as to both parties'; and
from the testimony of the Times' Secretary that, *264  apart
from the statement that the dining hall was padlocked, he
thought the two paragraphs were ‘substantially correct.’ Id.,
at 686—687, 144 So.2d, at 50—51. The court reaffirmed a


statement in an earlier opinion that ‘There is no legal measure
of damages in cases of this character.’ Id., at 686, 144 So.2d,
at 50. It rejected petitioners' constitutional contentions with
the brief statements that ‘The First Amendment of the U.S.
Constitution does not protect libelous publications' and ‘The
Fourteenth Amendment is directed against State action and
not private action.’ Id., at 676, 144 So.2d, at 40.
 Because of the importance of the constitutional issues
involved, we granted the separate petitions for certiorari of the
individual petitioners and of the Times. 371 U.S. 946, 83 S.Ct.
510, 9 L.Ed.2d 496. We reverse the judgment. We hold that the
rule of law applied by the Alabama courts is constitutionally
deficient for failure to provide the safeguards for freedom
of speech and of the press that are required by the First
and Fourteenth Amendments in a libel action brought by a


public official against critics of his official conduct.4 **718
We *265  further hold that under the proper safeguards the
evidence presented in this case is constitutionally insufficient
to support the judgment for respondent.


I.


 We may dispose at the outset of two grounds asserted
to insulate the judgment of the Alabama courts from
constitutional scrutiny. The first is the proposition relied on by
the State Supreme Court—that ‘The Fourteenth Amendment
is directed against State action and not private action.’ That
proposition has no application to this case. Although this is
a civil lawsuit between private parties, the Alabama courts
have applied a state rule of law which petitioners claim to
impose invalid restrictions on their constitutional freedoms
of speech and press. It matters not that that law has been
applied in a civil action and that it is common law only, though
supplemented by statute. See, e.g., Alabama Code, Tit. 7, ss
908—917. The test is not the form in which state power has
been applied but, whatever the form, whether such power has
in fact been exercised. See Ex parte Virginia, 100 U.S. 339,
346—347, 25 L.Ed. 676; American Federation of Labor v.
Swing, 312 U.S. 321, 61 S.Ct. 568, 85 L.Ed. 855.


 The second contention is that the constitutional guarantees
of freedom of speech and of the press are inapplicable
here, at least so far as the Times is concerned, because the
allegedly libelous statements were published as part of a
paid, ‘commercial’ advertisement. The argument relies on
Valentine v. Chrestensen, 316 U.S. 52, 62 S.Ct. 920, 86 L.Ed.
1262, where the Court held that a city ordinance forbidding
street distribution of commercial and business advertising
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matter did not abridge the First Amendment freedoms, even
as applied to a handbill having a commercial message on one
side but a protest against certain official action on the other.
The reliance is wholly misplaced. The Court in Chrestensen
reaffirmed the constitutional protection for ‘the freedom
of communicating *266  information and disseminating
opinion’; its holding was based upon the factual conclusions
that the handbill was ‘purely commercial advertising’ and
that the protest against official action had been added only to
evade the ordinance.


The publication here was not a ‘commercial’ advertisement
in the sense in which the word was used in Chrestensen.
It communicated information, expressed opinion, recited
grievances, protested claimed abuses, and sought financial
support on behalf of a movement whose existence and
objectives are matters of the highest public interest and
concern. See N.A.A.C.P. v. Button, 371 U.S. 415, 435,
83 S.Ct. 328, 9 L.Ed.2d 405. That the Times was paid
for publishing the advertisement is as immaterial in this
connection as is the fact that newspapers and books are
sold. Smith v. California, 361 U.S. 147, 150, 80 S.Ct.
215, 4 L.Ed.2d 205; cf. Bantam Books, Inc. v. Sullivan,
372 U.S. 58, 64, n. 6, 83 S.Ct. 631, 9 L.Ed.2d 584. Any
other conclusion would discourage newspapers from carrying
‘editorial advertisements' of this type, and so might shut
off an important outlet for the promulgation of information
and ideas by persons who do not themselves have access
to publishing facilities—who wish to exercise their freedom
of speech even though they are not members of the press.
Cf. Lovell v. City of Griffin, 303 U.S. 444, 452, 58 S.Ct.
666, 82 L.Ed. 949; Schneider v. State, 308 U.S. 147, 164, 60
S.Ct. 146, 84 L.Ed. 155. The effect would be to shackle the
First Amendment in its attempt to secure ‘the widest possible
dissemination of information from diverse and antagonistic
sources.’ Associated Press v. United States, 326 U.S. 1, 20,
65 S.Ct. 1416, 1424, 89 L.Ed. 2013. **719  To avoid placing
such a handicap upon the freedoms of expression, we hold
that if the allegedly libelous statements would otherwise be
constitutionally protected from the present judgment, they do
not forfeit that protection because they were published in the


form of a paid advertisement.5


*267  II.


Under Alabama law as applied in this case, a publication is
‘libelous per se’ if the words ‘tend to injure a person * * *
in his reputation’ or to ‘bring (him) into public contempt’;


the trial court stated that the standard was met if the words
are such as to ‘injure him in his public office, or impute
misconduct to him in his office, or want of official integrity,
or want of fidelity to a public trust * * *.’ The jury must
find that the words were published ‘of and concerning’ the
plaintiff, but where the plaintiff is a public official his place in
the governmental hierarchy is sufficient evidence to support a
finding that his reputation has been affected by statements that
reflect upon the agency of which he is in charge. Once ‘libel
per se’ has been established, the defendant has no defense
as to stated facts unless he can persuade the jury that they
were true in all their particulars. Alabama Ride Co. v. Vance,
235 Ala. 263, 178 So. 438 (1938); Johnson Publishing Co.
v. Davis, 271 Ala. 474, 494—495, 124 So.2d 441, 457—
458 (1960). His privilege of ‘fair comment’ for expressions
of opinion depends on the truth of the facts upon which the
comment is based. Parsons v. Age-Herald Publishing Co.,
181 Ala. 439, 450, 61 So. 345, 350 (1913). Unless he can
discharge the burden of proving truth, general damages are
presumed, and may be awarded without proof of pecuniary
injury. A showing of actual malice is apparently a prerequisite
to recovery of punitive damages, and the defendant may in
any event forestall a punitive award by a retraction meeting
the statutory requirements. Good motives and belief in truth
do not negate an inference of malice, but are relevant only in
mitigation of punitive damages if the jury chooses to accord
them weight. Johnson Publishing Co. v. Davis, supra, 271
Ala., at 495, 124 So.2d, at 458.


*268  The question before us is whether this rule of liability,
as applied to an action brought by a public official against
critics of his official conduct, abridges the freedom of speech
and of the press that is guaranteed by the First and Fourteenth
Amendments.
 Respondent relies heavily, as did the Alabama courts, on
statements of this Court to the effect that the Constitution


does not protect libelous publications.6 Those statements do
not foreclose our inquiry here. None of the cases sustained
the use of libel laws to impose sanctions upon expression
critical of the official conduct of public officials. The dictum
in Pennekamp v. Florida, 328 U.S. 331, 348—349, 66 S.Ct.
1029, 1038, 90 L.Ed. 1295, that ‘when the statements amount
to defamation, a judge has such remedy in damages for libel
as do other public servants,’ implied no view as to what
remedy might constitutionally be afforded to public officials.
In Beauharnais v. Illinois, 343 U.S. 250, 72 S.Ct. 725, 96
L.Ed. 919, the Court sustained an Illinois criminal libel statute
as applied to a publication held to be both defamatory of
a racial group and ‘liable to cause violence and disorder.’
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But the Court was careful to note that it ‘retains and **720
exercises authority to nullify action which encroaches on
freedom of utterance under the guise of punishing libel’; for
‘public men, are, as it were, public property,’ and ‘discussion
cannot be denied and the right, as well as the duty, of criticism
must not be stifled.’ Id., at 263—264, 72 S.Ct. at 734, 96
L.Ed. 919 and n. 18. In the only previous case that did
present the question of constitutional limitations upon the
power to award damages for libel of a public official, the
Court was equally divided and the question was not decided.
Schenectady Union Pub. Co. v. Sweeney, 316 U.S. 642, 62
S.Ct. 1031, 86 L.Ed. 1727. *269  In deciding the question
now, we are compelled by neither precedent nor policy to give
any more weight to the epithet ‘libel’ than we have to other
‘mere labels' of state law. N.A.A.C.P. v. Button, 371 U.S.


415, 429, 83 S.Ct. 328, 9 L.Ed.2d 405. Like insurrection,7


contempt,8 advocacy of unlawful acts,9 breach of the peace,10


obscenity,11 solicitation of legal business,12 and the various
other formulae for the repression of expression that have
been challenged in this Court, libel can claim no talismanic
immunity from constitutional limitations. It must be measured
by standards that satisfy the First Amendment.


 The general proposition that freedom of expression upon
public questions is secured by the First Amendment has long
been settled by our decisions. The constitutional safeguard,
we have said, ‘was fashioned to assure unfettered interchange
of ideas for the bringing about of political and social changes
desired by the people.’ Roth v. United States, 354 U.S. 476,
484, 77 S.Ct. 1304, 1308, 1 L.Ed.2d 1498. ‘The maintenance
of the opportunity for free political discussion to the end
that government may be responsive to the will of the
people and that changes may be obtained by lawful means,
an opportunity essential to the security of the Republic,
is a fundamental principle of our constitutional system.’
Stromberg v. California, 283 U.S. 359, 369, 51 S.Ct. 532, 536,
75 L.Ed. 1117. ‘(I)t is a prized American privilege to speak
one's mind, although not always with perfect good taste, on
all public institutions,’ Bridges v. California, 314 U.S. 252,
270, 62 S.Ct. 190, 197, 86 L.Ed. 192, and this opportunity is
to be afforded for ‘vigorous advocacy’ no less than ‘abstract
discussion.’ N.A.A.C.P. v. Button, 371 U.S. 415, 429, 83
S.Ct. 328, 9 L.Ed.2d 405. *270  The First Amendment, said
Judge Learned Hand, ‘presupposes that right conclusions are
more likely to be gathered out of a multitude of tongues, than
through any kind of authoritative selection. To many this is,
and always will be, folly; but we have staked upon it our
all.’ United States v. Associated Press, 52 F.Supp. 362, 372
(D.C.S.D.N.Y.1943). Mr. Justice Brandeis, in his concurring


opinion in Whitney v. California, 274 U.S. 357, 375—376, 47
S.Ct. 641, 648, 71 L.Ed. 1095, gave the principle its classic
formulation:
‘Those who won our independence believed * * * that
public discussion is a political duty; and that this should
be a fundamental principle of the American government.
They recognized the risks to which all human institutions
are subject. But they knew that order cannot be secured
merely through fear of punishment for its infraction; that
it is hazardous to discourage thought,  **721  hope and
imagination; that fear breeds repression; that repression
breeds hate; that hate menaces stable government; that the
path of safety lies in the opportunity to discuss freely
supposed grievances and proposed remedies; and that the
fitting remedy for evil counsels is good ones. Believing in
the power of reason as applied through public discussion,
they eschewed silence coerced by law—the argument of force
in its worst form. Recognizing the occasional tyrannies of
governing majorities, they amended the Constitution so that
free speech and assembly should be guaranteed.’


 Thus we consider this case against the background of a
profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wide-
open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and
public officials. See Terminiello v. Chicago, 337 U.S. 1, 4,
69 S.Ct. 894, 93 L.Ed. 1131; *271  De Jonge v. Oregon,
299 U.S. 353, 365, 57 S.Ct. 255, 81 L.Ed. 278. The present
advertisement, as an expression of grievance and protest on
one of the major public issues of our time, would seem clearly
to qualify for the constitutional protection. The question is
whether it forfeits that protection by the falsity of some
of its factual statements and by its alleged defamation of
respondent.


 Authoritative interpretations of the First Amendment
guarantees have consistently refused to recognize an
exception for any test of truth—whether administered by
judges, juries, or administrative officials—and especially one
that puts the burden of proving truth on the speaker. Cf.
Speiser v. Randall, 357 U.S. 513, 525—526, 78 S.Ct. 1332,
2 L.Ed.2d 1460. The constitutional protection does not turn
upon ‘the truth, popularity, or social utility of the ideas and
beliefs which are offered.’ N.A.A.C.P. v. Button, 371 U.S.
415, 445, 83 S.Ct. 328, 344, 9 L.Ed.2d 405. As Madison said,
‘Some degree of abuse is inseparable from the proper use of
every thing; and in no instance is this more true than in that
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of the press.’ 4 Elliot's Debates on the Federal Constitution
(1876), p. 571. In Cantwell v. Connecticut, 310 U.S. 296, 310,
60 S.Ct. 900, 906, 84 L.Ed. 1213, the Court declared:
‘In the realm of religious faith, and in that of political belief,
sharp differences arise. In both fields the tenets of one man
may seem the rankest error to his neighbor. To persuade
others to his own point of view, the pleader, as we know, at
times, resorts to exaggeration, to vilification of men who have
been, or are, prominent in church or state, and even to false
statement. But the people of this nation have ordained in the
light of history, that, in spite of the probability of excesses
and abuses, these liberties are, in the long view, essential
to enlightened opinion and right conduct on the part of the
citizens of a democracy.’


That erroneous statement is inevitable in free debate, and that
it must be protected if the freedoms of expression *272
are to have the ‘breathing space’ that they ‘need * * * to
survive,’ N.A.A.C.P. v. Button, 371 U.S. 415, 433, 83 S.Ct.
328, 338, 9 L.Ed.2d 405, was also recognized by the Court
of Appeals for the District of Columbia Circuit in Sweeney
v. Patterson, 76 U.S.App.D.C. 23, 24, 128 F.2d 457, 458
(1942), cert. denied, 317 U.S. 678, 63 S.Ct. 160, 87 L.Ed.
544. Judge Edgerton spoke for a unanimous court which
affirmed the dismissal of a Congressman's libel suit based
upon a newspaper article charging him with anti-Semitism in
opposing a judicial appointment. He said:
‘Cases which impose liability for erroneous reports of the
political conduct of officials reflect the obsolete doctrine that
the governed must not criticize their governors. * * * The
interest of the public here outweighs the interest of appellant
**722  or any other individual. The protection of the public


requires not merely discussion, but information. Political
conduct and views which some respectable people approve,
and others condemn, are constantly imputed to Congressmen.
Errors of fact, particularly in regard to a man's mental states
and processes, are inevitable. * * * Whatever is added to the


field of libel is taken from the field of free debate.'13


 Injury to official reputation error affords no more warrant
for repressing speech that would otherwise be free than does
factual error. Where judicial officers are involved, this Court
has held that concern for the dignity and *273  reputation
of the courts does not justify the punishment as criminal
contempt of criticism of the judge or his decision. Bridges
v. California, 314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192.
This is true even though the utterance contains ‘half-truths'
and ‘misinformation.’ Pennekamp v. Florida, 328 U.S. 331,


342, 343, n. 5, 345, 66 S.Ct. 1029, 90 L.Ed. 1295. Such
repression can be justified, if at all, only by a clear and
present danger of the obstruction of justice. See also Craig v.
Harney, 331 U.S. 367, 67 S.Ct. 1249, 91 L.Ed. 1546; Wood
v. Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d 569. If
judges are to be treated as ‘men of fortitude, able to thrive
in a hardy climate,’ Craig v. Harney, supra, 331 U.S., at
376, 67 S.Ct., at 1255, 91 L.Ed. 1546, surely the same must
be true of other government officials, such as elected city


commissioners.14 Criticism of their official conduct does not
lose its constitutional protection merely because it is effective
criticism and hence diminishes their official reputations.


 If neither factual error nor defamatory content suffices to
remove the constitutional shield from criticism of official
conduct, the combination of the two elements is no less
inadequate. This is the lesson to be drawn from the great
controversy over the Sedition Act of 1798, 1 Stat. 596, which
first crystallized a national awareness of the central meaning
of the First Amendment. See Levy, Legacy of Suppression
(1960), at 258 et seq.; Smith, Freedom's Fetters (1956), at 426,
431 and passim. That statute made it a crime, punishable by
a $5,000 fine and five years in prison, ‘if any person shall
write, print, utter or publish * * * any false, scandalous and
malicious *274  writing or writings against the government
of the United States, or either house of the Congress * * *,
or the President * * *, with intent to defame * * * or to
bring them, or either of them, into contempt or disrepute; or
to excite against them, or either or any of them, the hatred
of the good people of the United States.’ The Act allowed
the defendant the defense of truth, and provided that the
jury were **723  to be judges both of the law and the
facts. Despite these qualifications, the Act was vigorously
condemned as unconstitutional in an attack joined in by
Jefferson and Madison. In the famous Virginia Resolutions of
1798, the General Assembly of Virginia resolved that it
‘doth particularly protest against the palpable and alarming
infractions of the Constitution, in the two late cases of the
‘Alien and Sedition Acts,’ passed at the last session of
Congress * * *. (The Sedition Act) exercises * * * a power not
delegated by the Constitution, but, on the contrary, expressly
and positively forbidden by one of the amendments thereto
—a power which, more than any other, ought to produce
universal alarm, because it is levelled against the right of
freely examining public characters and measures, and of free
communication among the people thereon, which has ever
been justly deemed the only effectual guardian of every other
right.' 4 Elliot's Debates, supra, pp. 553—554.
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Madison prepared the Report in support of the protest.
His premise was that the Constitution created a form of
government under which ‘The people, not the government,
possess the absolute sovereignty.’ The structure of the
government dispersed power in reflection of the people's
distrust of concentrated power, and of power itself at all
levels. This form of government was ‘altogether different’
from the British form, under which the Crown was sovereign
and the people were subjects. ‘Is *275  it not natural and
necessary, under such different circumstances,’ he asked,
‘that a different degree of freedom in the use of the press
should be contemplated?’ Id., pp. 569—570. Earlier, in a
debate in the House of Representatives, Madison had said:
‘If we advert to the nature of Republican Government, we
shall find that the censorial power is in the people over the
Government, and not in the Government over the people.’ 4
Annals of Congress, p. 934 (1794). Of the exercise of that
power by the press, his Report said: ‘In every state, probably,
in the Union, the press has exerted a freedom in canvassing
the merits and measures of public men, of every description,
which has not been confined to the strict limits of the common
law. On this footing the freedom of the press has stood; on
this foundation it yet stands * * *.’ 4 Elliot's Debates, supra,
p. 570. The right of free public discussion of the stewardship
of public officials was thus, in Madison's view, a fundamental


principle of the American form of government.15


*276  Although the Sedition Act was never tested in this


Court,16 the attack upon its validity has carried the day in the
court of history. Fines levied in its prosecution were repaid by
Act of Congress on the ground that it was unconstitutional.
See, e.g., Act of July 4, 1840, c. 45, 6 **724  Stat. 802,
accompanied by H.R.Rep.No. 86, 26th Cong., 1st Sess.
(1840). Calhoun, reporting to the Senate on February 4, 1836,
assumed that its invalidity was a matter ‘which no one now
doubts.’ Report with Senate bill No. 122, 24th Cong., 1st
Sess., p. 3. Jefferson, as President, pardoned those who had
been convicted and sentenced under the Act and remitted their
fines, stating: ‘I discharged every person under punishment
or prosecution under the sedition law, because I considered,
and now consider, that law to be a nullity, as absolute and
as palpable as if Congress had ordered us to fall down and
worship a golden image.’ Letter to Mrs. Adams, July 22,
1804, 4 Jefferson's Works (Washington ed.), pp. 555, 556. The
invalidity of the Act has also been assumed by Justices of this
Court. See Holmes, J., dissenting and joined by Brandeis, J.,
in Abrams v. United States, 250 U.S. 616, 630, 40 S.Ct. 17, 63
L.Ed. 1173; Jackson, J., dissenting in Beauharnais v. Illinois,


343 U.S. 250, 288—289, 72 S.Ct. 725, 96 L.Ed. 919; Douglas,
The Right of the People (1958), p. 47. See also Cooley,
Constitutional Limitations (8th ed., Carrington, 1927), pp.
899—900; Chafee, Free Speech in the United States (1942),
pp. 27—28. These views reflect a broad consensus that the
Act, because of the restraint it imposed upon criticism of
government and public officials, was inconsistent with the
First Amendment.
 There is no force in respondent's argument that the
constitutional limitations implicit in the history of the
Sedition Act apply only to Congress and not to the States.
It is true that the First Amendment was originally addressed
only to action by the Federal Government, and  *277  that
Jefferson, for one, while denying the power of Congress ‘to
controul the freedom of the press,’ recognized such a power
in the States. See the 1804 Letter to Abigail Adams quoted in
Dennis v. United States, 341 U.S. 494, 522, n. 4, 71 S.Ct. 857,
95 L.Ed. 1137 (concurring opinion). But this distinction was
eliminated with the adoption of the Fourteenth Amendment
and the application to the States of the First Amendment's
restrictions. See, e.g., Gitlow v. New York, 268 U.S. 652, 666,
45 S.Ct. 625, 69 L.Ed. 1138; Schneider v. State, 308 U.S. 147,
160, 60 S.Ct. 146, 84 L.Ed. 155; Bridges v. California, 314
U.S. 252, 268, 62 S.Ct. 190, 86 L.Ed. 192; Edwards v. South
Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 9 L.Ed.2d 697.


 What a State may not constitutionally bring about by means
of a criminal statute is likewise beyond the reach of its


civil law of libel.17 The fear of damage awards under a rule
such as that invoked by the Alabama courts here may be
markedly more inhibiting than the fear of prosecution under
a criminal statute. See City of Chicago v. Tribune Co., 307
Ill. 595, 607, 139 N.E. 86, 90 (1923). Alabama, for example,
has a criminal libel law which subjects to prosecution ‘any
person who speaks, writes, or prints of and concerning
another any accusation falsely and maliciously importing
the commission by such person of a felony, or any other
indictable offense involving moral turpitude,’ and which
allows as punishment upon conviction a fine not exceeding
$500 and a prison sentence of six months. Alabama Code,
Tit. 14, s 350. Presumably a person charged with violation
of this statute enjoys ordinary criminal-law safeguards such
as the requirements of an indictment and of proof beyond a
reasonable doubt. These safeguards are not available to the
defendant in a civil action. The judgment awarded in this case
—without the need for any proof of actual pecuniary loss
—was one thousand times greater than the maximum fine
provided by the Alabama criminal statute, and one hundred
times greater than that provided by the Sedition Act. *278
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And since there is no double-jeopardy limitation applicable to
civil **725  lawsuits, this is not the only judgment that may


be awarded against petitioners for the same publication.18


Whether or not a newspaper can survive a succession of such
judgments, the pall of fear and timidity imposed upon those
who would give voice to public criticism is an atmosphere in
which the First Amendment freedoms cannot survive. Plainly
the Alabama law of civil libel is ‘a form of regulation that
creates hazards to protected freedoms markedly greater than
those that attend reliance upon the criminal law.’ Bantam
Books, Inc. v. Sullivan, 372 U.S. 58, 70, 83 S.Ct. 631, 639,
9 L.Ed.2d 584.


 The state rule of law is not saved by its allowance of the
defense of truth. A defense for erroneous statements honestly
made is no less essential here than was the requirement of
proof of guilty knowledge which, in Smith v. California, 361
U.S. 147, 80 S.Ct. 215, 4 L.Ed.2d 205, we held indispensiable
to a valid conviction of a bookseller for possessing obscene
writings for sale. We said:
‘For if the bookseller is criminally liable without knowledge
of the contents, * * * he will tend to restrict the books he sells
to those he has inspected; and thus the State will have imposed
a restriction upon the distribution of constitutionally protected
as well as obscene literature. * * * And the bookseller's burden
would become the public's burden, for by restricting him the
public's access to reading matter would be restricted. * * *
(H)is timidity in the face of his absolute criminal liability,
thus would tend to restrict the public's access to forms of the
printed word which the State could not constitutionally *279
suppress directly. The bookseller's self-censorship, compelled
by the State, would be a censorship affecting the whole public,
hardly less virulent for being privately administered. Through
it, the distribution of all books, both obscene and not obscene,
would be impeded.’ (361 U.S. 147, 153—154, 80 S.Ct. 215,
218, 4 L.Ed.2d 205.)


A rule compelling the critic of official conduct to guarantee
the truth of all his factual assertions—and to do so on pain
of libel judgments virtually unlimited in amount—leads to
a comparable ‘self-censorship.’ Allowance of the defense of
truth, with the burden of proving it on the defendant, does


not mean that only false speech will be deterred.19 Even
courts accepting this defense as an adequate safeguard have
recognized the difficulties of adducing legal proofs that the
alleged libel was true in all its factual particulars. See, e.g.,
Post Publishing Co. v. Hallam, 59 F. 530, 540 (C.A.6th Cir.
1893); see also Noel, Defamation of Public Officers and
Candidates, 49 Col.L.Rev. 875, 892 (1949). Under such a


rule, would-be critics of official conduct may be deterred from
voicing their criticism, even though it is believed to be true
and even though it is in fact true, because of doubt whether it
can be proved in court or fear of the expense of having to do
so. They tend to make only statements which ‘steer far wider
of the unlawful zone.’ Speiser v. Randall, supra, 357 U.S., at
526, 78 S.Ct. at 1342, 2 L.Ed.2d 1460. The rule thus dampens
the vigor and limits the variety of public debate. It is **726
inconsistent with the First and Fourteenth Amendments.


 The constitutional guarantees require, we think, a federal rule
that prohibits a public official from recovering damages for
a defamatory falsehood relating to his official conduct unless
he proves that the statement was made *280  with ‘actual
malice’—that is, with knowledge that it was false or with
reckless disregard of whether it was false or not. An oft-cited
statement of a like rule, which has been adopted by a number


of state courts,20 is found in the Kansas case of Coleman
v. MacLennan, 78 Kan. 711, 98 P. 281 (1908). The State
Attorney General, a candidate for re-election and a member of
the commission charged with the management and control of
the state school fund, sued a newspaper publisher for alleged
libel in an article purporting to state facts relating to his
official conduct in connection with a school-fund transaction.
The defendant pleaded privilege and the trial judge, over the
plaintiff's objection, instructed the jury that


‘where an article is published and circulated among voters for
the sole purpose of giving what the defendant *281  believes
to be truthful information concerning a candidate for public
office and for the purpose of enabling such voters to cast their
ballot more intelligently, and the whole thing is done in good
faith and without malice, the article is privileged, although the
principal matters contained in the article may be untrue in fact
and derogatory to the character of the plaintiff; and in such a
case the burden is on the plaintiff to show actual malice in the
publication of the article.’
In answer to a special question, the jury found that the plaintiff
had not proved actual malice, and a general verdict was
returned for the defendant. On appeal the Supreme Court of
Kansas, in an opinion by Justice Burch, reasoned as follows
(78 Kan., at 724, 98 P., at 286):
‘(I)t is of the utmost consequence that the people should
discuss the character and qualifications of candidates for their
suffrages. The importance to the state and to society of such
discussions is so vast, and the advantages derived are so
great that they more than counterbalance the inconvenience
of private persons whose conduct may be involved, and
occasional injury to the reputations of individuals must yield
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to the public welfare, although at times such injury may be
great. The **727  public benefit from publicity is so great
and the chance of injury to private character so small that such
discussion must be privileged.’


The court thus sustained the trial court's instruction as a
correct statement of the law, saying:
‘In such a case the occasion gives rise to a privilege qualified
to this extent. Any one claiming to be defamed by the
communication must show actual malice, or go remediless.
This privilege extends to a great variety of subjects and
includes matters of *282  public concern, public men, and
candidates for office.’ 78 Kan., at 723, 98 P., at 285.


Such a privilege for criticism of official conduct21 is
appropriately analogous to the protection accorded a public
official when he is sued for libel by a private citizen. In Barr
v. Matteo, 360 U.S. 564, 575, 79 S.Ct. 1335, 1341, 3 L.Ed.2d
1434, this Court held the utterance of a federal official to be
absolutely privileged if made ‘within the outer perimeter’ of
his duties. The States accord the same immunity to statements
of their highest officers, although some differentiate their


lesser officials and qualify the privilege they enjoy.22 But
all hold that all officials are protected unless actual malice
can be proved. The reason for the official privilege is
said to be that the threat of damage suits would otherwise
‘inhibit the fearless, vigorous, and effective administration of
policies of government’ and ‘dampen the ardor of all but the
most resolute, or the most irresponsible, in the unflinching
discharge of their duties.’ Barr v. Matteo, supra, 360 U.S.,
at 571, 79 S.Ct., at 1339, 3 L.Ed.2d 1434. Analogous
considerations support the privilege for the citizen-critic of
government. It is as much his duty to criticize as it is the
official's duty to administer. See Whitney v. California, 274
U.S. 357, 375, 47 S.Ct. 641, 648, 71 L.Ed. 1095 (concurring
opinion of Mr. Justice Brandeis), quoted supra, pp. 720, 721.
As Madison said, see supra, p. 723, ‘the censorial power is in
the people over the Government, and not in the Government
over the people.’ It would give public servants an unjustified
preference over the public they serve, if critics of official
conduct *283  did not have a fair equivalent of the immunity
granted to the officials themselves.


We conclude that such a privilege is required by the First and
Fourteenth Amendments.


III.


 We hold today that the Constitution delimits a State's power
to award damages for libel in actions brought by public
officials against critics of their official conduct. Since this is


such an action,23 the rule requiring proof of actual malice is
applicable. While **728  Alabama law apparently requires


proof of actual malice for an award of punitive damages,24


where general damages are concerned malice is ‘presumed.’
Such a presumption is inconsistent *284  with the federal
rule. ‘The power to create presumptions is not a means of
escape from constitutional restrictions,’ Bailey v. Alabama,
219 U.S. 219, 239, 31 S.Ct. 145, 151, 55 L.Ed. 191; ‘(t)he
showing of malice required for the forfeiture of the privilege
is not presumed but is a matter for proof by the plaintiff *
* *.’ Lawrence v. Fox, 357 Mich. 134, 146, 97 N.W.2d 719,


725 (1959).25 Since the trial judge did not instruct the jury to
differentiate between general and punitive damages, it may be
that the verdict was wholly an award of one or the other. But it
is impossible to know, in view of the general verdict returned.
Because of this uncertainty, the judgment must be reversed
and the case remanded. Stromberg v. California, 283 U.S.
359, 367—368, 51 S.Ct. 532, 535, 75 L.Ed. 1117; Williams v.
North Carolina, 317 U.S. 287, 291—292, 63 S.Ct. 207, 209—
210, 87 L.Ed. 279; see Yates v. United States, 354 U.S. 298,
311—312, 77 S.Ct. 1064, 1073, 1 L.Ed.2d 1356; Cramer v.
United States, 325 U.S. 1, 36, n. 45, 65 S.Ct. 918, 935, 940,
89 L.Ed. 1441.


 Since respondent may seek a new trial, we deem that
considerations of effective judicial administration require us
to review the evidence in the present record to determine
*285  whether it could constitutionally support a judgment


for respondent. This Court's duty is not limited to the
elaboration of constitutional principles; we must also in
proper cases review the evidence to make certain that those
principles have been constitutionally applied. This is such a
case, particularly since the question is one of alleged trespass
across ‘the line between speech unconditionally guaranteed
and speech which may legitimately be regulated.’ Speiser v.
Randall, 357 U.S. 513, 525, 78 S.Ct. 1332, 1342, 2 L.Ed.2d
1460. In cases where that line must be drawn, the rule is
that we ‘examine for ourselves the statements in issue and
the circumstances under which they were made to see * *
* whether they are of a character which the principles of
**729  the First Amendment, as adopted by the Due Process


Clause of the Fourteenth Amendment, protect.’ Pennekamp
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v. Florida, 328 U.S. 331, 335, 66 S.Ct. 1029, 1031, 90 L.Ed.
1295; see also One, Inc., v. Olesen, 355 U.S. 371, 78 S.Ct.
364, 2 L.Ed.2d 352; Sunshine Book Co. v. Summerfield,
355 U.S. 372, 78 S.Ct. 365, 2 L.Ed.2d 352. We must ‘make
an independent examination of the whole record,’ Edwards
v. South Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683,
9 L.Ed.2d 697, so as to assure ourselves that the judgment
does not constitute a forbidden intrusion on the field of free


expression.26


 Applying these standards, we consider that the proof
presented to show actual malice lacks the convincing *286
clarity which the constitutional standard demands, and hence
that it would not constitutionally sustain the judgment for
respondent under the proper rule of law. The case of
the individual petitioners requires little discussion. Even
assuming that they could constitutionally be found to have
authorized the use of their names on the advertisement,
there was no evidence whatever that they were aware of
any erroneous statements or were in any way reckless in
that regard. The judgment against them is thus without
constitutional support.


As to the Times, we similarly conclude that the facts do
not support a finding of actual malice. The statement by the
Times' Secretary that, apart from the padlocking allegation,
he thought the advertisement was ‘substantially correct,’
affords no constitutional warrant for the Alabama Supreme
Court's conclusion that it was a ‘cavalier ignoring of the
falsity of the advertisement (from which), the jury could not
have but been impressed with the bad faith of The Times,
and its maliciousness inferable therefrom.’ The statement
does not indicate malice at the time of the publication;
even if the advertisement was not ‘substantially correct’—
although respondent's own proofs tend to show that it was
—that opinion was at least a reasonable one, and there was
no evidence to impeach the witness' good faith in holding
it. The Times' failure to retract upon respondent's demand,
although it later retracted upon the demand of Governor
Patterson, is likewise not adequate evidence of malice for
constitutional purposes. Whether or not a failure to retract
may ever constitute such evidence, there are two reasons why
it does not here. First, the letter written by the Times reflected
a reasonable doubt on its part as to whether the advertisement
could reasonably be taken to refer to respondent at all.
Second, it was not a final refusal, since it asked for an
explanation on this point—a request that respondent chose
to ignore. Nor does the retraction upon the demand of the


Governor supply the *287  necessary proof. It may be
doubted that a failure to retract which is not itself evidence of
malice can retroactively become such by virtue of a retraction
subsequently made to another party. But in any event that
did not happen here, since the **730  explanation given
by the Times' Secretary for the distinction drawn between
respondent and the Governor was a reasonable one, the good
faith of which was not impeached.


Finally, there is evidence that the Times published the
advertisement without checking its accuracy against the news
stories in the Times' own files. The mere presence of the
stories in the files does not, of course, establish that the Times
‘knew’ the advertisement was false, since the state of mind
required for actual malice would have to be brought home to
the persons in the Times' organization having responsibility
for the publication of the advertisement. With respect to the
failure of those persons to make the check, the record shows
that they relied upon their knowledge of the good reputation
of many of those whose names were listed as sponsors of the
advertisement, and upon the letter from A. Philip Randolph,
known to them as a responsible individual, certifying that
the use of the names was authorized. There was testimony
that the persons handling the advertisement saw nothing in
it that would render it unacceptable under the Times' policy
of rejecting advertisements containing ‘attacks of a personal


character’;27 their failure to reject it on this ground was not
unreasonable. We think *288  the evidence against the Times
supports at most a finding of negligence in failing to discover
the misstatements, and is constitutionally insufficient to show
the recklessness that is required for a finding of actual malice.
Cf. Charles Parker Co. v. Silver City Crystal Co., 142 Conn.
605, 618, 116 A.2d 440, 446 (1955); Phoenix Newspapers,
Inc. v. Choisser, 82 Ariz. 271, 277—278, 312 P.2d 150, 154
—155 (1957).
 We also think the evidence was constitutionally defective
in another respect: it was incapable of supporting the jury's
finding that the allegedly libelous statements were made ‘of
and concerning’ respondent. Respondent relies on the words
of the advertisement and the testimony of six witnesses to
establish a connection between it and himself. Thus, in his
brief to this Court, he states:
‘The reference to respondent as police commissioner is clear
from the ad. In addition, the jury heard the testimony of a
newspaper editor * * *; a real estate and insurance man * *
*; the sales manager of a men's clothing store * * *; a food
equipment man * * *; a service station operator * * *; and
the operator of a truck line for whom respondent had formerly
worked * * *. Each of these witnesses stated that he associated
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the statements with respondent * * *.’ (Citations to record
omitted.)


There was no reference to respondent in the advertisement,
either by name or official position. A number of the allegedly
libelous statements—the charges that the dining hall was
padlocked and that Dr. King's home was bombed, his person
assaulted, and a perjury prosecution instituted against him—
did not even concern the police; despite the ingenuity of the
arguments which would attach this significance to the word
‘They,’ it is plain that these statements could not reasonably
be read as accusing respondent of personal involvement
in the acts *289  in question. The statements upon which
respondent **731  principally relies as referring to him are
the two allegations that did concern the police or police
functions: that ‘truckloads of police * * * ringed the Alabama
State College Campus' after the demonstration on the State
Capitol steps, and that Dr. King had been ‘arrested * * * seven
times.’ These statements were false only in that the police
had been ‘deployed near’ the campus but had not actually
‘ringed’ it and had not gone there in connection with the State
Capitol demonstration, and in that Dr. King had been arrested
only four times. The ruling that these discrepancies between
what was true and what was asserted were sufficient to
injure respondent's reputation may itself raise constitutional
problems, but we need not consider them here. Although
the statements may be taken as referring to the police, they
did not on their face make even an oblique reference to
respondent as an individual. Support for the asserted reference
must, therefore, be sought in the testimony of respondent's
witnesses. But none of them suggested any basis for the belief
that respondent himself was attacked in the advertisement
beyond the bare fact that he was in overall charge of the Police
Department and thus bore official responsibility for police
conduct; to the extent that some of the witnesses thought
respondent to have been charged with ordering or approving
the conduct or otherwise being personally involved in it, they
based this notion not on any statements in the advertisement,
and not on any evidence that he had in fact been so involved,
but solely on the unsupported assumption that, because of his


official position, he must have been.28 This reliance on the


bare *290  fact of respondent's **732  official position29


was made explicit by the Supreme Court of Alabama. That
court, in holding that the trial court ‘did not err in overruling
the demurrer (of the Times) in the aspect that the libelous
*291  matter was not of and concerning the (plaintiff,)’ based


its ruling on the proposition that:


‘We think it common knowledge that the average person
knows that municipal agents, such as police and firemen,
and others, are under the control and direction of the city
governing body, and more particularly under the direction
and control of a single commissioner. In measuring the
performance or deficiencies of such groups, praise or
criticism is usually attached to the official in complete control
of the body.’ 273 Ala., at 674—675, 144 So.2d, at 39.


 This proposition has disquieting implications for criticism
of governmental conduct. For good reason, ‘no court of
last resort in this country has ever held, or even suggested,
that prosecutions for libel on government have any place
in the American system of jurisprudence.’ *292  City of
Chicago v. Tribune Co., 307 Ill. 595, 601, 139 N.E. 86,
88, 28 A.L.R. 1368 (1923). The present proposition would
sidestep this obstacle by transmuting criticism of government,
however impersonal it may seem on its face, into personal
criticism, and hence potential libel, of the officials of whom
the government is composed. There is no legal alchemy
by which a State may thus create the cause of action
that would otherwise be denied for a publication which,
as respondent himself said of the advertisement, ‘reflects
not only on me but on the other Commissioners and the
community.’ Raising as it does the possibility that a good-
faith critic of government will be penalized for his criticism,
the proposition relied on by the Alabama courts strikes
at the very center of the constitutionally protected area of


free expression.30 We hold that such a proposition may not
constitutionally be utilized to establish that an otherwise
impersonal attack on governmental operations was a libel
of an official responsible for those operations. Since it was
relied on exclusively here, and there was no other evidence
to connect the statements with respondent, the evidence was
constitutionally insufficient to support a finding that the
statements referred to respondent.


**733  The judgment of the Supreme Court of Alabama is
reversed and the case is remanded to that court for further
proceedings not inconsistent with this opinion.


Reversed and remanded.


*293  Mr. Justice BLACK, with whom Mr. Justice
DOUGLAS joins (concurring).


I concur in reversing this half-million-dollar judgment against
the New York Times Company and the four individual
defendants. In reversing the Court holds that ‘the Constitution
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delimits a State's power to award damages for libel in actions
brought by public officials against critics of their official
conduct.’ Ante, p. 727. I base my vote to reverse on the
belief that the First and Fourteenth Amendments not merely
‘delimit’ a State's power to award damages to ‘public officials
against critics of their official conduct’ but completely
prohibit a State from exercising such a power. The Court goes
on to hold that a State can subject such critics to damages if
‘actual malice’ can be proved against them. ‘Malice,’ even
as defined by the Court, is an elusive, abstract concept, hard
to prove and hard to disprove. The requirement that malice
be proved provides at best an evanescent protection for the
right critically to discuss public affairs and certainly does not
measure up to the sturdy safeguard embodied in the First
Amendment. Unlike the Court, therefore, I vote to reverse
exclusively on the ground that the Times and the individual
defendants had an absolute, unconditional constitutional right
to publish in the Times advertisement their criticisms of
the Montgomery agencies and officials. I do not base my
vote to reverse on any failure to prove that these individual
defendants signed the advertisement or that their criticism of
the Police Department was aimed at the plaintiff Sullivan,
who was then the Montgomery City Commissioner having
supervision of the City's police; for present purposes I assume
these things were proved. Nor is my reason for reversal the
size of the half-million-dollar judgment, large as it is. If
Alabama has constitutional power to use its civil libel law to
impose damages on the press for criticizing the way public
officials perform or fail *294  to perform their duties, I
know of no provision in the Federal Constitution which either
expressly or impliedly bars the State from fixing the amount
of damages.


The half-million-dollar verdict does give dramatic proof,
however, that state libel laws threaten the very existence
of an American press virile enough to publish unpopular
views on public affairs and bold enough to criticize the
conduct of public officials. The factual background of this
case emphasizes the imminence and enormity of that threat.
One of the acute and highly emotional issues in this country
arises out of efforts of many people, even including some
public officials, to continue state-commanded segregation of
races in the public schools and other public places, despite
our several holdings that such a state practice is forbidden
by the Fourteenth Amendment. Montgomery is one of the
localities in which widespread hostility to desegregation
has been manifested. This hostility has sometimes extended
itself to persons who favor desegregation, particularly to
so-called ‘outside agitators,’ a term which can be made
to fit papers like the Times, which is published in New


York. The scarcity of testimony to show that Commissioner
Sullivan suffered any actual damages at all suggests that
these feelings of hostility had at least as much to do with
rendition of this half-million-dollar verdict as did an appraisal
of damages. Viewed realistically, this record lends support
to an inference that instead of being damaged Commissioner
Sullivan's political, social, and financial prestige has likely
been enhanced by the Times' publication. Moreover, a second
half-million-dollar libel verdict against the Times based on
the same advertisement has already been **734  awarded
to another Commissioner. There a jury again gave the full
amount claimed. There is no reason to believe that there
are not more such huge verdicts lurking just around the
corner for the Times or any other newspaper or broadcaster
which *295  might dare to criticize public officials. In fact,
briefs before us show that in Alabama there are now pending
eleven libel suits by local and state officials against the Times
seeking $5,600,000, and five such suits against the Columbia
Broadcasting System seeking $1,700,000. Moreover, this
technique for harassing and punishing a free press—now that
it has been shown to be possible—is by no means limited to
cases with racial overtones; it can be used in other fields where
public feelings may make local as well as out-of-state news-
papers easy prey for libel verdict seekers.


In my opinion the Federal Constitution has dealt with this
deadly danger to the press in the only way possible without
leaving the free press open to destruction—by granting the
press an absolute immunity for criticism of the way public
officials do their public duty. Compare Barr v. Matteo, 360
U.S. 564, 79 S.Ct. 1335, 3 L.Ed.2d 1434. Stopgap measures
like those the Court adopts are in my judgment not enough.
This record certainly does not indicate that any different
verdict would have been rendered here whatever the Court
had charged the jury about ‘malice,’ ‘truth,’ ‘good motives,’
‘justifiable ends,’ or any other legal formulas which in theory
would protect the press. Nor does the record indicate that any
of these legalistic words would have caused the courts below
to set aside or to reduce the half-million-dollar verdict in any
amount.


I agree with the Court that the Fourteenth Amendment made


the First applicable to the States.1 This means to me that since
the adoption of the Fourteenth Amendment a State has no
more power than the Federal Government to use a civil libel
law or any other law to impose damages for merely discussing
public affairs and criticizing public officials. The power of
the United *296  States to do that is, in my judgment,
precisely nil. Such was the general view held when the First
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Amendment was adopted and ever since.2 Congress never
has sought to challenge this viewpoint by passing any civil


libel law. It did pass the Sedition Act in 1798,3 which made
it a crime—‘seditious libel’—to criticize federal officials or
the Federal Government. As the Court's opinion correctly
points out, however, ante, pp. 722—723, that Act came to
an ignominious end and by common consent has generally
been treated as having been a wholly unjustificable and much
to be regretted violation of the First Amendment. Since the
First Amendment is now made applicable to the States by the
Fourteenth, it no more permits the States to impose damages
for libel than it does the Federal Government.


We would, I think, more faithfully interpret the First
Amendment by holding that at the very least it leaves the
people and the press free to criticize officials and discuss
public affairs with impunity. This Nation of our elects many
of its important officials; so do the States, the municipalities,
the counties, and even many precincts. These officials are
responsible to the people for the way they perform their
duties. While our Court has held that some kinds of speech
and writings, such as ‘obscenity,’ **735  Roth v. United
States, 354 U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498, and
‘fighting words,’ Chaplinsky v. New Hampshire, 315 U.S.
568, 62 S.Ct. 766, 86 L.Ed. 1061, are not expression within


the protection of the First Amendment,4 freedom to discuss
public affairs and public officials *297  is unquestionably,
as the Court today holds, the kind of speech the First
Amendment was primarily designed to keep within the area
of free discussion. To punish the exercise of this right to
discuss public affairs or to penalize it through libel judgments
is to abridge or shut off discussion of the very kind most
needed. This Nation, I suspect, can live in peace without libel
suits based on public discussions of public affairs and public
officials. But I doubt that a country can live in freedom where
its people can be made to suffer physically or financially
for criticizing their government, its actions, or its officials.
‘For a representative democracy ceases to exist the moment
that the public functionaries are by any means absolved from
their responsibility to their constituents; and this happens
whenever the constituent can be restrained in any manner
from speaking, writing, or publishing his opinions upon any
public measure, or upon the conduct of those who may advise


or execute it.'5 An unconditional right to say what one pleases
about public affairs is what I consider to be the minimum


guarantee of the First Amendment.6


I regret that the Court has stopped short of this holding
indispensable to preserve our free press from destruction.


Mr. Justice GOLDBERG, with whom Mr. Justice DOUGLAS
joins (concurring in the result).


The Court today announces a constitutional standard which
prohibits ‘a public official from recovering damages for a
defamatory falsehood relating to his official conduct unless
he proves that the statement was made with *298  ‘ACTUAL
MALICE’—THAT IS, WITH KNOWLEDGe that it was
false or with reckless disregard of whether it was false
or not.' Ante, at p. 726. The Court thus rules that the
Constitution gives citizens and newspapers a ‘conditional
privilege’ immunizing nonmalicious misstatements of fact
regarding the official conduct of a government officer. The


impressive array of history1 and precedent marshaled by the
Court, however, confirms my belief that the Constitution
affords greater protection than that provided by the Court's
standard to citizen and press in exercising the right of public
criticism.


In my view, the First and Fourteenth Amendments to the
Constitution afford to the citizen and to the press an absolute,
unconditional privilege to criticize official conduct despite the
harm which may flow from excesses and abuses. The prized
American right ‘to speak one's **736  mind,’ cf. Bridges v.
California, 314 U.S. 252, 270, 62 S.Ct. 190, 197, 86 L.Ed.
192, about public officials and affairs needs ‘breathing space
to survive,’ N.A.A.C.P. v. Button, 371 U.S. 415, 433, 83 S.Ct.
328, 338, 9 L.Ed.2d 405. The right should not depend upon


a probing by the jury of the motivation2 of the citizen or
press. The theory *299  of our Constitution is that every
citizen may speak his mind and every newspaper express its
view on matters of public concern and may not be barred
from speaking or publishing because those in control of
government think that what is said or written is unwise, unfair,
false, or malicious. In a democratic society, one who assumes
to act for the citizens in an executive, legislative, or judicial
capacity must expect that his official acts will be commented
upon and criticized. Such criticism cannot, in my opinion, be
muzzled or deterred by the courts at the instance of public
officials under the label of libel.


It has been recognized that ‘prosecutions for libel on
government have (no) place in the American system of
jurisprudence.’ City of Chicago v. Tribune Co., 307 Ill.
595, 601, 139 N.E. 86, 88, 28 A.L.R. 1368. I fully agree.
Government, however, is not an abstraction; it is made up
of individuals—of governors responsible to the governed.
In a democratic society where men are free by ballots to
remove those in power, any statement critical of governmental
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action is necessarily ‘of and concerning’ the governors and
any statement critical of the governors' official conduct is
necessarily ‘of and concerning’ the government. If the rule
that libel on government has no place in our Constitution is
to have real meaning, then libel on the official conduct of the
governors likewise can have no place in our Constitution.


We must recognize that we are writing upon a clean slate.3 As
the Court notes, although there have been *300  ‘statements
of this Court to the effect that the Constitution does not
protect libelous publications * * * (n)one of the cases
sustained the use of libel laws to impose sanctions upon
expression critical of the official conduct of public officials.’
Ante, at p. 719. We should be particularly careful, therefore,
adequately to protect the liberties which are embodied in
the First and Fourteenth Amendments. It may be urged that
deliberately and maliciously false statements have no **737
conceivable value as free speech. That argument, however,
is not responsive to the real issue presented by this case,
which is whether that freedom of speech which all agree
is constitutionally protected can be effectively safeguarded
by a rule allowing the imposition of liability upon a jury's
evaluation of the speaker's state of mind. If individual citizens
may be held liable in damages for strong words, which a
jury finds false and maliciously motivated, there can be little
doubt that public debate and advocacy will be constrained.
And if newspapers, publishing advertisments dealing with
public issues, thereby risk liability, there can also be little
doubt that the ability of minority groups to secure publication
of their views on public affairs and to seek support for their
causes will be greatly diminished. Cf. Farmers Educational
& Coop. Union v. WDAY, Inc., 360 U.S. 525, 530, 79
S.Ct. 1302, 1305, 3 L.Ed.2d 1407. The opinion of the
Court conclusively demonstrates the chilling effect of the
Alabama libel laws on First Amendment freedoms *301
in the area of race relations. The American Colonists were
not willing, nor should we be, to take the risk that ‘(m)en
who injure and oppress the people under their administration
(and) provoke them to cry out and complain’ will also be
empowered to ‘make that very complaint the foundation for
new oppressions and prosecutions.’ The Trial of John Peter
Zenger, 17 Howell's St. Tr. 675, 721—722 (1735) (argument
of counsel to the jury). To impose liability for critical, albeit
erroneous or even malicious, comments on official conduct
would effectively resurrect ‘the obsolete doctrine that the
governed must not criticize their governors.’ Cf. Sweeney v.
Patterson, 76 U.S.App.D.C. 23, 24, 128 F.2d 457, 458.


Our national experience teaches that repressions breed hate
and ‘that hate menaces stable government.’ Whitney v.


California, 274 U.S. 357, 375, 47 S.Ct. 641, 648, 71 L.Ed.
1095 (Brandeis, J., concurring). We should be ever mindful
of the wise counsel of Chief Justice Hughes:
‘(I)mperative is the need to preserve inviolate the
constitutional rights of free speech, free press and free
assembly in order to maintain the opportunity for free political
discussion, to the end that government may be responsive to
the will of the people and that changes, if desired, may be
obtained by peaceful means. Therein lies the security of the
Republic, the very foundation of constitutional government.’
De Jonge v. Oregon, 299 U.S. 353, 365, 57 S.Ct. 255, 260,
81 L.Ed. 278.


This is not to say that the Constitution protects defamatory
statements directed against the private conduct of a public
official or private citizen. Freedom of press and of speech
insures that government will respond to the will of the people
and that changes may be obtained by peaceful means. Purely
private defendant has little to do with the political ends
of a self-governing society. The imposition of liability for
private defamation does not *302  abridge the freedom of
public speech or any other freedom protected by the First


Amendment.4 This, of course, cannot be said ‘where **738
public officials are concerned or where public matters are
involved. * * * (O)ne main function of the First Amendment
is to ensure ample opportunity for the people to determine and
resolve public issues. Where public matters are involved, the
doubts should be resolved in favor of freedom of expression
rather than against it.’ Douglas, The Right of the People
(1958), p. 41.


In many jurisdictions, legislators, judges and executive
officers are clothed with absolute immunity against liability
for defamatory words uttered in the discharge of their public
duties. See, e.g., Barr v. Matteo, 360 U.S. 564, 79 S.Ct. 1335,
3 L.Ed.2d 1434; City of Chicago v. Tribune Co., 307 Ill., at
610, 139 N.E., at 91. Judge Learned Hand ably summarized
the policies underlying the rule:
‘It does indeed go without saying that an official, who is
in fact guilty of using his powers to vent his spleen upon
others, or for any other personal motive not connected with
the public good, should not escape liability for the injuries
he may so cause; and, if it were possible in practice to
confine such complaints to the guilty, it would be monstrous
to deny recovery. The justification for doing so is that it is
impossible to know whether the claim is well founded until
the *303  case has been tried, and that to submit all officials,
the innocent as well as the guilty, to the burden of a trial and
to the inevitable danger of its outcome, would dampen the
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ardor of all but the most resolute, or the most irresponsible,
in the unflinching discharge of their duties. Again and again
the public interest calls for action which may turn out to
be founded on a mistake, in the face of which an official
may later find himself hard put to it to satisfy a jury of
his good faith. There must indeed be means of punishing
public officers who have been truant to their duties; but that
is quite another matter from exposing such as have been
honestly mistaken to suit by anyone who has suffered from
their errors. As is so often the case, the answer must be found
in a balance between the evils inevitable in either alternative.
In this instance it has been thought in the end better to leave
unredressed the wrongs done by dishonest officers than to
subject those who try to do their duty to the constant dread of
retaliation. * * *


‘The decisions have, indeed, always imposed as a limitation
upon the immunity that the official's act must have been
within the scope of his powers; and it can be argued that
official powers, since they exist only for the public good,
never cover occasions where the public good is not their
aim, and hence that to exercise a power dishonestly is
necessarily to overstep its bounds. A moment's reflection
shows, however, that that cannot be the meaning of the
limitation without defeating the whole doctrine. What is
meant by saying that the officer must be acting within his
power cannot be more than that the occasion must be such as
would have justified the act, if he had been using his power
for any of the purposes on whose account it was vested in him.
* * *’ Gregoire v. Biddle, 2 Cir., 177 F.2d 579, 581.


*304  If the government official should be immune from
libel actions so that his ardor to serve the public will
not be dampened and ‘fearless, vigorous, and effective
administration of policies of government’ not be inhibited,
Barr v. Matteo, supra, 360 U.S. at 571, 79 S.Ct. at 1339, 3
L.Ed.2d 1434, then the citizen and the press should likewise
be immune from libel actions for their criticism of official
conduct. Their ardor as citizens will thus not be dampened
and they will **739  be free ‘to applaud or to criticize the
way public employees do their jobs, from the least to the


most important.’5 If liability can attach to political criticism
because it damages the reputation of a public official as
a public official, then no critical citizen can safely utter
anything but faint praise about the government or its officials.
The vigorous criticism by press and citizen of the conduct of
the government of the day by the officials of the day will soon
yield to silence if officials in control of government agencies,


instead of answering criticisms, can resort to friendly juries


to forestall criticism of their official conduct.6


The conclusion that the Constitution affords the citizen and
the press an absolute privilege for criticism of official conduct
does not leave the public official without defenses against
unsubstantiated opinions or deliberate misstatements. ‘Under
our system of government, counterargument and education
are the weapons available to expose these matters, not
abridgment * * * of free speech * * *.’ Wood v. Georgia, 370
U.S. 375, 389, 82 S.Ct. 1364, 1372, 8 L.Ed.2d 569.


The public *305  official certainly has equal if not greater
access than most private citizens to media of communication.
In any event, despite the possibility that some excesses and
abuses may go unremedied, we must recognize that ‘the
people of this nation have ordained in the light of history, that,
in spite of the probability of excesses and abuses, (certain)
liberties are, in the long view, essential to enlightened opinion
and right conduct on the part of the citizens of a democracy.’
Cantwell v. Connecticut, 310 U.S. 296, 310, 60 S.Ct. 900,
906, 84 L.Ed. 1213. As Mr. Justice Brandeis correctly


observed, ‘sunlight is the most powerful of all disinfectants.'7


For these reasons, I strongly believe that the Constitution
accords citizens and press an unconditional freedom to
criticize official conduct. It necessarily follows that in a case
such as this, where all agree that the allegedly defamatory
statements related to official conduct, the judgments for libel
cannot constitutionally be sustained.


**740  (APPENDIX.)
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Footnotes
1 A copy of the advertisement is printed in the Appendix, pages 740 and 741.


2 Respondent did not consider the charge of expelling the students to be applicable to him, since ‘that responsibility rests
with the State Department of Education.’


3 Approximately 394 copies of the edition of the Times containing the advertisement were circulated in Alabama. Of these,
about 35 copies were distributed in Montgomery County. The total circulation of the Times for that day was approximately
650,000 copies.


4 Since we sustain the contentions of all the petitioners under the First Amendment's guarantees of freedom of speech
and of the press as applied to the States by the Fourteenth Amendment, we do not decide the questions presented by
the other claims of violation of the Fourteenth Amendment. The individual petitioners contend that the judgment against
them offends the Due Process Clause because there was no evidence to show that they had published or authorized the
publication of the alleged libel, and that the Due Process and Equal Protection Clauses were violated by racial segregation
and racial bias in the courtroom. The Times contends that the assumption of jurisdiction over its corporate person by
the Alabama courts overreaches the territorial limits of the Due Process Clause. The latter claim is foreclosed from our
review by the ruling of the Alabama courts that the Times entered a general appearance in the action and thus waived
its jurisdictional objection; we cannot say that this ruling lacks ‘fair or substantial support’ in prior Alabama decisions.
See Thompson v. Wilson, 224 Ala. 299, 140 So. 439 (1932); compare N.A.A.C.P. v. Alabama, 357 U.S. 449, 454—458,
78 S.Ct. 1163, 2 L.Ed.2d 1488.


5 See American Law Institute, Restatement of Torts, s 593, Comment b (1938).
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6 Konigsberg v. State Bar of California, 366 U.S. 36, 49, and n. 10, 81 S.Ct. 997, 6 L.Ed.2d 105; Times Film Corp. v. City
of Chicago, 365 U.S. 43, 48, 81 S.Ct. 391, 5 L.Ed.2d 403; Roth v. United States, 354 U.S. 476, 486—487, 77 S.Ct. 1304,
1 L.Ed.2d 1498; Beauharnais v. Illinois, 343 U.S. 250, 266, 72 S.Ct. 725, 96 L.Ed. 919; Pennekamp v. Florida, 328 U.S.
331, 348—349, 66 S.Ct. 1029, 90 L.Ed. 1295; Chaplinsky v. New Hamphire, 315 U.S. 568, 572, 62 S.Ct. 766, 86 L.Ed.
1031; Near v. Minnesota, 283 U.S. 697, 715, 51 S.Ct. 625, 75 L.Ed. 1357.


7 Herndon v. Lowry, 301 U.S. 242, 57 S.Ct. 732, 81 L.Ed. 1066.


8 Bridges v. California, 314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192; Pennekamp v. Florida, 328 U.S. 331, 66 S.Ct. 1029,
90 L.Ed. 1295.


9 De Jonge v. Oregon, 299 U.S. 353, 57 S.Ct. 255, 81 L.Ed. 278.


10 Edwards v. South Carolina, 372 U.S. 229, 83 S.Ct. 680, 9 L.Ed.2d 697.


11 Roth v. United States, 354, U.S. 476, 77 S.Ct. 1304, 1 L.Ed.2d 1498.


12 N.A.A.C.P. v. Button, 371 U.S. 415, 83 S.Ct. 328, 9 L.Ed.2d 405.


13 See also Mill, On Liberty (Oxford: Blackwell, 1947), at 47:
‘* * * (T)o argue sophistically, to suppress facts or arguments, to misstate the elements of the case, or misrepresent the
opposite opinion * * * all this, even to the most aggravated degree, is so continually done in perfect good faith, by persons
who are not considered, and in many other respects may not deserve to be considered, ignorant or incompetent, that
it is rarely possible, on adequate grounds, conscientiously to stamp the misrepresentation as morally culpable; and still
less could law presume to interfere with this kind of controversial misconduct.’


14 The climate in which public officials operate, especially during a political campaign, has been described by one
commentator in the following terms: ‘Charges of gross incompetence, disregard of the public interest, communist
sympathies, and the like usually have filled the air; and hints of bribery, embezzlement, and other criminal conduct are
not infrequent.’ Noel, Defamation of Public Officers and Candidates, 49 Col.L.Rev. 875 (1949).
For a similar description written 60 years earlier, see Chase, Criticism of Public Officers and Candidates for Office, 23
Am.L.Rev. 346 (1889).


15 The Report on the Virginia Resolutions further stated:
‘(I)t is manifestly impossible to punish the intent to bring those who administer the government into disrepute or contempt,
without striking at the right of freely discussing public characters and measures; * * * which, again, is equivalent to a
protection of those who administer the government, if they should at any time deserve the contempt or hatred of the
people, against being exposed to it, by free animadversions on their characters and conduct. Nor can there be a doubt *
* * that a government thus intrenched in penal statutes against the just and natural effects of a culpable administration,
will easily evade the responsibility which is essential to a faithful discharge of its duty.
‘Let it be recollected, lastly, that the right of electing the members of the government constitutes more particularly the
essence of a free and responsible government. The value and efficacy of this right depends on the knowledge of the
comparative merits and demerits of the candidates for public trust, and on the equal freedom, consequently, of examining
and discussing these merits and demerits of the candidates respectively.’ 4 Elliot's Debates, supra, p. 575.


16 The Act expired by its terms in 1801.


17 Cf. Farmers Educational and Cooperative Union of America v. WDAY, 360 U.S. 525, 535, 79 S.Ct. 1302, 3 L.Ed.2d 1407.


18 The Times states that four other libel suits based on the advertisement have been filed against it by others who have
served as Montgomery City Commissioners and by the Governor of Alabama; that another $500,000 verdict has been
awarded in the only one of these cases that has yet gone to trial; and that the damages sought in the other three total
$2,000,000.


19 Even a false statement may be deemed to make a valuable contribution to public debate, since it brings about ‘the clearer
perception and livelier impression of truth, produced by its collision with error.’ Mill, On Liberty (Oxford: Blackwell, 1947),
at 15; see also Milton, Areopagitica, in Prose Works (Yale, 1959), Vol. II, at 561.


20 E.g., Ponder v. Cobb, 257 N.C. 281, 299, 126 S.E.2d 67, 80 (1962); Lawrence v. Fox, 357 Mich, 134, 146, 97 N.W.2d
719, 725 (1959); Stice v. Beacon Newspaper Corp., 185 Kan. 61, 65—67, 340 P.2d 396, 400—401, 76 A.L.R.2d 687
(1959); Bailey v. Charleston Mail Assn., 126 W.Va. 292, 307, 27 S.E.2d 837, 844, 150 A.L.R. 348 (1943); Salinger v.
Cowles, 195 Iowa 873, 889, 191 N.W. 167, 174 (1922); Snively v. Record Publishing Co., 185 Cal. 565, 571—576, 198
P. 1 (1921); McLean v. Merriman, 42 S.D. 394, 175 N.W. 878 (1920). Applying the same rule to candidates for public
office, see, e.g., Phoenix Newspapers v. Choisser, 82 Ariz. 271, 276—277, 312 P.2d 150, 154 (1957); Friedell v. Blakely
Printing Co., 163 Minn. 226, 230, 203 N.W. 974, 975 (1925). And see Chagnon v. Union-Leader Corp., 103 N.H. 426,
438, 174 A.2d 825, 833 (1961), cert. denied, 369 U.S. 830, 82 S.Ct. 846, 7 L.Ed.2d 795.
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The consensus of scholarly opinion apparently favors the rule that is here adopted. E.g., 1 Harper and James, Torts,
s 5.26, at 449—450 (1956); Noel, Defamation of Public Officers and Candidates, 49 Col.L.Rev. 875, 891—895, 897,
903 (1949); Hallen, Fair Comment, 8 Tex.L.Rev. 41, 61 (1929); Smith, Charges Against Candidates, 18 Mich.L.Rev. 1,
115 (1919); Chase, Criticism of Public Officers and Candidates for Office, 23 Am.L.Rev. 346, 367—371 (1889); Cooley,
Constitutional Limitations (7th ed., Lane, 1903), at 604, 616—628. But see, e.g., American Law Institute, Restatement of
Torts, s 598, Comment a (1938) (reversing the position taken in Tentative Draft 13, s 1041(2) (1936)); Veeder, Freedom
of Public Discussion, 23 Harv.L.Rev. 413, 419 (1910).


21 The privilege immunizing honest misstatements of fact is often referred to as a ‘conditional’ privilege to distinguish it from
the ‘absolute’ privilege recognized in judicial, legislative, administrative and executive proceedings. See, e.g., Prosser,
Torts (2d ed., 1955), s 95.


22 See 1 Harper and James, Torts, s 5.23, at 429—430 (1956). Prosser, Torts (2d ed., 1955), at 612—613; American Law
Institute, Restatement of Torts (1938), s 591.


23 We have no occasion here to determine how far down into the lower ranks of government employees the ‘public official’
designation would extend for purposes of this rule, or otherwise to specify categories of persons who would or would not
be included. Cf. Barr v. Matteo, 360 U.S. 564, 573—575, 79 S.Ct. 1335, 1340—1341, 3 L.Ed.2d 1434. Nor need we here
determine the boundaries of the ‘official conduct’ concept. It is enough for the present case that respondent's position as
an elected city commissioner clearly made him a public official, and that the allegations in the advertisement concerned
what was allegedly his official conduct as Commissioner in charge of the Police Department. As to the statements alleging
the assaulting of Dr. King and the bombing of his home, it is immaterial that they might not be considered to involve
respondent's official conduct if he himself had been accused of perpetrating the assault and the bombing. Respondent
does not claim that the statements charged him personally with these acts; his contention is that the advertisement
connects him with them only in his official capacity as the Commissioner supervising the police, on the theory that the
police might be equated with the ‘They’ who did the bombing and assaulting. Thus, if these allegations can be read as
referring to respondent at all, they must be read as describing his performance of his official duties.


24 Johnson Publishing Co. v. Davis, 271 Ala. 474, 487, 124 So.2d 441, 450 (1960). Thus, the trial judge here instructed
the jury that ‘mere negligence or carelessness is not evidence of actual malice or malice in fact, and does not justify an
award of exemplary or punitive damages in an action for libel.’
The court refused, however, to give the following instruction which had been requested by the Times:
‘I charge you * * * that punitive damages, as the name indicates, are designed to punish the defendant, the New York
Times Company, a corporation, and the other defendants in this case, * * * and I further charge you that such punitive
damages may be awarded only in the event that you, the jury, are convinced by a fair preponderance of the evidence
that the defendant * * * was motivated by personal illwill, that is actual intent to do the plaintiff harm, or that the defendant
* * * was guilty of gross negligence and recklessness and not of just ordinary negligence or carelessness in publishing
the matter complained of so as to indicate a wanton disregard of plaintiff's rights.’
The trial court's error in failing to require any finding of actual malice for an award of general damages makes it
unnecessary for us to consider the sufficiency under the federal standard of the instructions regarding actual malice that
were given as to punitive damages.


25 Accord, Coleman v. MacLennan, supra, 78 Kan., at 741, 98 P., at 292; Gough v. Tribune-Journal Co., 75 Idaho 502,
510, 275 P.2d 663, 668 (1954).


26 The Seventh Amendment does not, as respondent contends, preclude such an examination by this Court. That
Amendment, providing that ‘no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than
according to the rules of the common law,’ is applicable to state cases coming here. Chicago, B. & Q.R. Co. v. Chicago,
166 U.S. 226, 242—243, 17 S.Ct. 581, 587, 41 L.Ed. 979; cf. The Justices v. Murray, 9 Wall. 274, 19 L.Ed. 658. But its
ban on re-examination of facts does not preclude us from determining whether governing rules of federal law have been
properly applied to the facts. ‘(T)his Court will review the finding of facts by a State court * * * where a conclusion of law
as to a Federal right and a finding of fact are so intermingled as to make it necessary, in order to pass upon the Federal
question, to analyze the facts.’ Fiske v. Kansas, 274 U.S. 380, 385—386, 47 S.Ct. 655, 656—657, 71 L.Ed. 1108. See
also Haynes v. Washington, 373 U.S. 503, 515—516, 83 S.Ct. 1336, 1344, 10 L.Ed.2d 513.


27 The Times has set forth in a booklet its ‘Advertising Acceptability Standards.’ Listed among the classes of advertising that
the newspaper does not accept are advertisements that are ‘fraudulent or deceptive,’ that are ‘ambiguous in wording and
* * * may mislead,’ and that contain ‘attacks of a personal character.’ In replying to respondent's interrogatories before
the trial, the Secretary of the Times stated that ‘as the advertisement made no attacks of a personal character upon any
individual and otherwise met the advertising acceptability standards promulgated,’ it had been approved for publication.
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28 Respondent's own testimony was that ‘as Commissioner of Public Affairs it is part of my duty to supervise the Police
Department and I certainly feel like it (a statement) is associated with me when it describes police activities.’ He thought
that ‘by virtue of being Police Commissioner and Commissioner of Public Affairs,’ he was charged with ‘any activity on
the part of the Police Department.’ ‘When it describes police action, certainly I feel it reflects on me as an individual.’ He
added that ‘It is my feeling that it reflects not only on me but on the other Commissioners and the community.’
Grove C. Hall testified that to him the third paragraph of the advertisement called to mind ‘the City government—the
Commissioners,’ and that ‘now that you ask it I would naturally think a little more about the police Commissioner because
his responsibility is exclusively with the constabulary.’ It was ‘the phrase about starvation’ that led to the association; ‘the
other didn't hit me with any particular force.’
Arnold D. Blackwell testified that the third paragraph was associated in his mind with ‘the Police Commissioner and the
police force. The people on the police force.’ If he had believed the statement about the padlocking of the dining hall,
he would have thought ‘that the people on our police force or the heads of our police force were acting without their
jurisdiction and would not be competent for the position.’ ‘I would assume that the Commissioner had ordered the police
force to do that and therefore it would be his responsibility.’
Harry W. Kaminsky associated the statement about ‘truckloads of police’ with respondent ‘because he is the Police
Commissioner.’ He thought that the reference to arrests in the sixth paragraph ‘implicates the Police Department, I think,
or the authorities that would do that—arrest folks for speeding and loitering and such as that.’ Asked whether he would
associate with respondent a newspaper report that the police had ‘beat somebody up or assaulted them on the streets
of Montgomery,’ he replied: ‘I still say he is the Police Commissioner and those men are working directly under him and
therefore I would think that he would have something to do with it.’ In general, he said, ‘I look at Mr. Sullivan when I
see the Police Department.’
H. M. Price, Sr., testified that he associated the first sentence of the third paragraph with respondent because: ‘I would
just automatically consider that the Police Commissioner in Mortgomery would have to put his approval on those kind
of things as an individual.’
William M. Parker, Jr., testified that he associated the statements in the two paragraphs with ‘the Commissioners of the
City of Montgomery,’ and since respondent ‘was the Police Commissioner,’ he ‘thought of him first.’ He told the examining
counsel: ‘I think if you were the Police Commissioner I would have thought it was speaking of you.’
Horace W. White, respondent's former employer, testified that the statement about ‘truck-loads of police’ made him think
of respondent ‘as being the head of the Police Department.’ Asked whether he read the statement as charging respondent
himself with ringing the campus or having shotguns and tear-gas, he replied: ‘Well, I thought of his department being
charged with it, yes, sir. He is the head of the Police Department as I understand it.’ He further said that the reason he
would have been unwilling to re-employ respondent if he had believed the advertisement was ‘the fact that he allowed
the Police Department to do the things that the paper say he did.’


29 Compare Ponder v. Cobb, 257 N.C. 281, 126 S.E.2d 67 (1962).


30 Insofar as the proposition means only that the statements about police conduct libeled respondent by implicitly criticizing
his ability to run the Police Department, recovery is also precluded in this case by the doctrine of fair comment. See
American Law Institute, Restatement of Torts (1938), s 607. Since the Fourteenth Amendment requires recognition of
the conditional privilege for honest misstatements of fact, it follows that a defense of fair comment must be afforded for
honest expression of opinion based upon privileged, as well as true, statements of fact. Both defenses are of course
defeasible if the public official proves actual malice, as was not done here.


1 See cases collected in Speiser v. Randall, 357 U.S. 513, 530, 78 S.Ct. 1332, 1344, 2 L.Ed.2d 1460 (concurring opinion).


2 See, e.g., 1 Tucker, Blackstone's Commentaries (1803), 297—299 (editor's appendix). St. George Tucker, a distinguished
Virginia jurist, took part in the Annapolis Convention of 1786, sat on both state and federal courts, and was widely known
for his writings on judicial and constitutional subjects.


3 Act of July 14, 1798, 1 Stat. 596.


4 But see Smith v. California, 361 U.S. 147, 155, 80 S.Ct. 215, 219, 4 L.Ed.2d 205 (concurring opinion); Roth v. United
States, 354 U.S. 476, 508, 77 S.Ct. 1304, 1321, 1 L.Ed.2d 1498 (dissenting opinion).


5 1 Tucker, Blackstone's Commentaries (1803), 297 (editor's appendix; cf. Brant, Seditious Libel: Myth and Reality, 39
N.Y.U.L.Rev. 1.


6 Cf. Meiklejohn, Free Speech and Its Relation to Self-Government (1948).


1 I fully agree with the Court that the attack upon the validity of the Sedition Act of 1798, 1 Stat. 596, ‘has carried the day in
the court of history,’ ante, at p. 723, and that the Act would today be declared unconstitutional. It should be pointed out,
however, that the Sedition Act proscribed writings which were ‘false, scandalous and malicious.’ (Emphasis added.) For
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prosecutions under the Sedition Act charging malice, see e.g., Trial of Matthew Lyon (1798), in Wharton, State Trials of
the United States (1849), p. 333; Trial of Thomas Cooper (1800), in id., at 659; Trial of Anthony Haswell (1800) in id., at
684; Trial of James Thompson Callender (1800), in id., at 688.


2 The requirement of proving actual mallice or reckless disregard may, in the mind of the jury, add little to the requirement
of proving falsity, a requirement which the Court recognizes not to be an adequate safeguard. The thought suggested
by Mr. Justice Jackson in United States v. Ballard, 322 U.S. 78, 92—93, 64 S.Ct. 882, 889, 88 L.Ed. 1148, is relevant
here: ‘(A)s a matter of either practice or philosophy I do not see how we can separate an issue as to what is believed
from considerations as to what is believable. The most convincing proof that one believes his statements is to show that
they have been true in his experience. Likewise, that one knowingly falsified is best proved by showing that what he said
happened never did happen.’ See note 4, infra.


3 It was not until Gitlow v. New York, 268 U.S. 652, 45 S.Ct. 625, 69 L.Ed. 1138, decided in 1925, that it was intimated
that the freedom of speech guaranteed by the First Amendment was applicable to the States by reason of the Fourteenth
Amendment. Other intimations followed. See Whitney v. California, 274 U.S. 357, 47 S.Ct. 641, 71 L.Ed. 1095; Fiske v.
Kansas, 274 U.S. 380, 47 S.Ct. 655, 71 L.Ed. 1108. In 1931 Chief Justice Hughes speaking for the Court in Stromberg
v. California, 283 U.S. 359, 368, 51 S.Ct. 532, 535, 75 L.Ed. 1117, declared: ‘It has been determined that the conception
of liberty under the due process clause of the Fourteenth Amendment embraces the right of free speech.’ Thus we deal
with a constitutional principle enunciated less than four decades ago, and consider for the first time the application of that
principle to issues arising in libel cases brought by state officials.


4 In most cases, as in the case at bar, there will be little difficulty in distinguishing defamatory speech relating to private
conduct from that relating to official conduct. I recognize, of course, that there will be a gray area. The difficulties of
applying a public-private standard are, however, certainly, of a different genre from those attending the differentiation
between a malicious and nonmalicious state of mind. If the constitutional standard is to be shaped by a concept of malice,
the speaker takes the risk not only that the jury will inaccurately determine his state of mind but also that the injury will
fail properly to apply the constitutional standard set by the elusive concept of malice. See note 2, supra.


5 Mr. Justice Black concurring in Barr v. Matteo, 360 U.S. 564, 577, 79 S.Ct. 1335, 1342, 3 L.Ed.2d 1434, observed that:
‘The effective functioning of a free government like ours depends largely on the force of an informed public opinion. This
calls for the widest possible understanding of the quality of government service rendered by all elective or appointed public
officials or employees. Such an informed understanding depends, of course, on the freedom people have to applaud or
to criticize the way public employees do their jobs, from the least to the most important.’


6 See notes 2, 4, supra.


7 See Freund, the Supreme Court of the United States (1949), p. 61.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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United States District Court, E.D. Virginia,
Alexandria Division.


ABLV BANK, As, Plaintiff,
v.


CENTER FOR ADVANCED
DEFENSE STUDIES INC., Defendant.


Civil Action No. 1:14–cv–1118
|


Signed 04/21/2015


MEMORANDUM OPINION


CLAUDE M. HILTON, UNITED STATES DISTRICT
JUDGE


*1  THIS MATTER comes before the Court on Defendant
Center for Advanced Defense Studies Inc.'s (“C4ADS” or
“Defendant”) Special Motion to Dismiss. The Special Motion
is brought under Washington, D.C.'s Anti–Strategic Litigation
Against Public Participation Act (“Anti–SLAPP Act” or “the
Act”); D.C. Code §§ 16–5501–5505. This Memorandum
Opinion is being prepared to explain the Court's decision to
deny the Special Motion to Dismiss by Order dated April 7,
2015.


C4ADS, a nonprofit corporation organized under the laws of
Virginia and based in Washington, D.C, conducts research
and analysis on global conflict and security issues. On
September 8, 2013, C4ADS published an online report,
titled “The Odessa Network: Mapping Facilitators of Russian
and Ukrainian Arms Transfers” (“the Report”). The Report
describes an international weapons trafficking network,
responsible for arming the Assad regime in Syria. A crucial
aspect for the weapons trafficking, according to the Report,
is laundering money through Latvian banks. The Report
allegedly describes Plaintiff ABLV Bank, AS (“ABLV”) as “a
known money launderer” and makes other insinuations that
the Bank was involved in weapons trafficking. Based on these
facts, ABLV has brought a single-count complaint against
C4ADS, alleging libel.


In order to grant the Special Motion to Dismiss, the Court
must resolve three issues: First, whether, under Virginia's
choice of law rules, the law of Washington, D.C., governs
the case; second, if D.C. law applies, whether D.C.'s Anti–
SLAPP Act is applicable in federal court; and third, if the Act
is applicable in federal court, whether there is a substantial
likelihood Plaintiff will prevail on the merits.


Under Virginia's choice of law rules, which follow the
traditional lex loci delicti approach, the law to be applied to
a tort claim is the law of the place of the wrong. McMillan
v. McMillan, 253 S.E.2d 662, 664 (Va. 1979). ABLV urges
the Court to apply New York law because, in their view,
ABLVs reputational harm was felt in New York as a banking
and financial center. Specifically, ABLV claims its efforts
to open a New York office have been frustrated and its
banking relationships in New York have suffered. However,
the U.S. Court of Appeals for the Fourth Circuit has held that
“Virginia's choice of law rule selects the law of the state in
which the wrongful act took place, wherever the effects of
that act are felt.” Milton v. IIT Research Inst., 138 F.3d 519,
522 (4th Cir. 1998); see also General Assur. of America Inc.
v. Overby–Seawell Con., 893 F. Supp. 2d 761 (E.D. Va. 2012)
(quoting Quillen v. Int'l Playtex Inc., 789 F.2d 1041, 1044 (4th
Cir. 1986)) (holding that “the place of the wrong is defined as
the place where the last event necessary to make an act liable
for an alleged tort takes place”); Hilb Rogal & Hobbs Co.
v. Rick Strategy Partners, Inc., No. Civ. A.3:05CV355, 2006
WL 5908727, at *6 (E.D. Va. Feb. 10, 2006) (holding that “the
place of the legal injury is not necessarily where the effects
of the legal injury are felt”). Thus, for libel claims, Virginia
looks to where the statement was published. Jeffrey J. Nelson
& Associates, Inc. v. LePore, Civ. No. 4:11CV75, 2012 WL
2673242, at *7 (E.D. Va. July 5, 2012). “Publication occurs
when the defendant communicates the allegedly defamatory
statement to a third party, and the statement is intended to
be heard and understood by the third party.” Fryfogle v. First
Nat Bank of Greencastle, Civ. No. 6:07CV00035, 2009 WL
700161 (W.D. Va. March 17, 2009).


*2  Here, it is undisputed that ABLV's report was published
from its office in Washington, D.C. It is irrelevant that the
negative effects of that publication were felt in New York; any
reputational damage caused by C4ADS occurred everywhere
due to the nature of online publication. Thus, D.C. law shall
govern the case.


Having found that this case is governed by D.C. substantive
law, the Court turns now to the applicability of D.C.'s Anti–
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SLAPP Act in this court, an issue of first impression in this
Court and one not yet considered by the Fourth Circuit, nor
the D.C. Circuit.


A SLAPP is a meritless civil action, intended to force upon
a political opponent the high cost of defending against a
lawsuit. Abbas v. Foreign Policy Grp., LLC, 975 F. Supp.
2d 1, 8 (D.D.C. 2013); Godin v. Schencks, 629 F.3d 79, 81
(1st Cir. 2010); Henry v. Lake Charles Am. Press, L.L.C.,
566 F.3d 164, 169 (5th Cir. 2009). In response, Anti–SLAPP
legislation has been enacted in many states as a protection
to the First Amendment right of advocacy as a means to
weed out meritless suits. “Dismissal of these frivolous tort
claims saves defendants the cost and burden of trial and
minimizes the chilling effect of these lawsuits. At the same
time, meritorious claims proceed, vindicating the interests of
those who actually suffered from defamation or other torts.”
Id.


Washington D.C.'s Anti–SLAPP Act states that a “party may
file a special motion to dismiss any claim arising from an act
in furtherance of the right of advocacy on issues of public


interest.” D.C. Code § 16–5502(a).1 “[U]nless the responding
party demonstrates that the claim is likely to succeed on the
merits,” the motion must be granted and dismissal will be with
prejudice. Id. § 16–5502(b), (d). Thus, the Act requires a state
court to analyze the merits of a case at the initial pleading
stage and dismiss the case if success is deemed unlikely.


It is axiomatic that a federal court sitting in diversity will
apply state substantive law and federal procedural law.
Erie R. Co. v. Tompkins, 304 U.S. 64 (1938); see also
Hanna v. Plumer, 380 U.S. 460, 465 (1965). Determining
whether a state law is substantive or procedural in nature
is rarely an easy task and the line between the two is
often hazy. Following Erie, the Supreme Court developed
the “outcome determinative” test, where a law would be
considered substantive if it would determine the outcome
of litigation. Guaranty Trust Co. v. York, 326 U.S. 99,
109 (1945); Bernhardt v. Polygraphic Co., 350 U.S. 198,
203 (1956). Subsequently, however, the Court has held that
district courts should also look to the policy considerations
underlying the Erie decision and not rely exclusively on
the outcome determinative test. Hanna, 380 U.S. at 468.
Rather, courts should also consider “the twin aims of the Erie
rule: discouragement of forum-shopping and avoidance of
inequitable administration of the laws.” Id.


Although many states have enacted Anti–SLAPP Acts, and
several circuits have found them applicable in federal courts,
it is important to note that Anti–SLAPP Acts are not written
identically. Specifically, other circuits have placed great
weight on whether or not the Anti–SLAPP Act in question
codified an immediate right to interlocutory appeal from an
order denying a special motion to dismiss. In California, for
instance, the codification of an immediate right to appeal
evidenced the fact that the Legislature intended for defendants
to be immune from trial, not simply immune from ultimate
liability. Batzel v. Smith, 333 F.3d 1018, 1025 (9th Cir. 2003);
see also NCDR, L.L.C. v. Mauze & Bagby, P.L.L.C., 745
F.3d 742, 751 (5th Cir. 2014) (relying on Batzel to apply the
same reasoning to the Texas statute). “If the defendant were
required to wait until final judgment to appeal the denial of
a meritorious anti–SLAPP motion, a decision by this court
reversing the district court's denial of the motion would not
remedy the fact that the defendant had been compelled to
defend against a meritless claim.” Batzel, 333 F.3d at 1025.
Because of the immediate right to interlocutory appeal, the
Act provided immunity and a substantive right not to incur the
costs of litigation. Id. at 1025–26. Conversely, in Englert and
Metabolic Research, where the Anti–SLAPP Acts of Oregon
and Nevada, respectively, did not codify an immediate right
to appeal, the Ninth Circuit found that the Acts did not create
substantive rights. Englert v. MacDonell, 551 F.3d 1099, 1106
(9th Cir. 2009); Metabolic Research v. Ferrell, 693 F.3d 795,
801 (9th Cir. 2012). There, it was clear that lawmakers “did
not want to protect speakers from the trial itself ... as much as
they wanted to have in place a process by which a nisi prius
judge would promptly review the evidence underlying the
defamation complaint to determine whether it had sufficient
merit to go forward.” Englert, 551 F.3d at 1106 (internal
quotations and citations removed).


*3  D.C.'s Anti–SLAPP Act, like the statutes at issue
in Englert and Metabolic Research, does not codify an
immediate right to appeal and, does not create a substantive
right but rather provides a procedural mechanism for review.
At its core, the Act simply creates a heightened pleading
standard for certain libel actions, similar to the heightened
pleading requirement for fraud or mistake found in Rule
9(b) of the Federal Rules of Civil Procedure. Though not
dispositive of the issue, the Act is tellingly codified in
the section of the D.C. code titled “Judiciary and Judicial
Procedure.” It would be improper for this Court to recognize a
heightened pleading standard found outside the Federal Rules
of Civil Procedure. Because the Act is procedural under Erie,
it is not applicable in federal court.
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For the aforementioned reasons, this Court finds that the
Special Motion to Dismiss should be DENIED.


All Citations


Not Reported in Fed. Supp., 2015 WL 12517012


Footnotes
1 It is undisputed the C4ADS Report on weapons trafficking to Syria was in furtherance of the right of advocacy on an


issue of public interest.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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William P. TAVOULAREAS, Appellant,
Peter Tavoulareas
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Philip PIRO.
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Peter W. Tavoulareas
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a Delaware Corporation, et al.
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Attorneys and Law Firms


**211  *1472  Edward Bennett Williams, David E. Kendall,
Kevin T. Baine, and Scott M. Matheson, *1473  **212
Jr., Washington, D.C., were on the Petition of Appellees The
Washington Post Co. and Patrick Tyler for Rehearing by the
Panel.


David Machanic, Washington, D.C., was on the Petition of
Appellee Philip Piro for Rehearing by the Panel.


H. Bartow Farr III, Robert D. Luskin, and Paul M. Smith,
Washington, D.C., were on the Petition of Appellee Sandy
Golden Regarding Petitions for Rehearing by the Panel.


On Petition to the Panel for Rehearing.


Before WRIGHT and SCALIA, Circuit Judges, and
MacKINNON, Senior Circuit Judge.


Opinion for the Court filed by Senior Circuit Judge
MacKINNON.


Dissenting statement filed by Circuit Judge SKELLY
WRIGHT.


MacKINNON, Senior Circuit Judge (SCALIA, Circuit Judge,
concurring):
Attorneys for the Washington Post Co. and Patrick Tyler
have requested this division of the court to rehear the


foregoing decision.1 However, the argumentative support for
the petition is fatally defective in three principal respects,
among others.


First, it ignores the evidence of record and misrepresents the
court's decision as a general “disparagement of investigative
reporting” that seeks to premise “constitutional malice” on
pure “hard-hitting investigative stories [and] ... high-impact
investigative stories of wrongdoing ... [by a] newspaper [that]
is generally vigorous in its efforts to seek out and report the
news.” Petition at 2–3. That description completely refuses to
recognize the evidence of very substantial “pressures ” and
lax editorial processes that were fully developed in the record
and that contributed materially to the finding by the jury that
the Post article on Tavoulareas recklessly disregarded the
truth. Media advocates, like those who have filed an amicus
brief in support of rehearing, should take a hard look at the
evidence in this case before attempting to come to the defense
of the Post's so-called “investigative reporting” as it appears
in this transcript. It is not normal “investigative reporting.”


Second, the Petition for Rehearing contains not one line
recognizing the reality that the Post is confronted with an
adverse jury verdict and that the law applicable to judgments
notwithstanding the verdict (j.n.o.v.) does not confer free
reign to override the credibility findings inherent in the jury
verdict. This case is not like Bose Corp. v. Consumers Union
of United States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984), which involved a bench trial and written
findings by the judge. Instead we must first determine what
findings of fact the jury verdict could be based upon. Neither
the petitioners nor the dissent recognizes this obligation,
much less applies the law applicable to jury findings in such
cases.


Third, the petition does not face up to the Peterson
memorandum, the general unreliability of sources, the
permissible effect on the jury verdict of the Post's failure
to introduce one line of the deposition of Comnas, who
was the Post's principal source, and to even recognize that
Checket personally contradicted Tyler's written note that he
had overheard Tavoulareas stating he personally dispatched
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Hoffmann to Atlas. This latter point also is contradicted by
Wolfe's testimony that he made the decision to send Hoffmann
to Atlas (Tr. 1098).


In sum, the Post presented a weak defense highlighted by the
complete failure to present one bit of the deposed testimony
of the principal source they allegedly relied upon for the story.
Their whole defense was dependent upon the credibility of
their few witnesses which the jury obviously did not believe
—and the jury was not required to believe them, because their
testimony in its critical aspects was specifically contradicted
*1474  **213  by plaintiff's witnesses which we find were


reasonably believable.


A. The Court's Task


This case required us to perform “the delicate and sensitive
task of accommodating the First Amendment's protection of
free expression of ideas with the common law's protection of
an individual's interest in reputation.”  Ollman v. Evans, 750
F.2d 970, 974 (D.C.Cir.1984) (en banc), cert. denied, 471 U.S.
1127, 105 S.Ct. 2662, 86 L.Ed.2d 278 (1985). Our duty was
twofold: to protect the “freedom of ... the press” privilege of
the First Amendment and to remedy harm to innocent persons
caused by abuse of that privilege. As was recognized in
Ollman, this task is by no means new and is clearly a difficult
one. The principle that “debate on public issues should be
uninhibited, robust, and wide-open,” Tavoulareas v. Piro, 759
F.2d 90, 166 (D.C.Cir.1985) (Wright, J., dissenting) (quoting
New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct.
710, 720, 11 L.Ed.2d 686 (1964)), must be reconciled with
“an individual's interest in his or her reputation [which] is
of the highest order,” Ollman, supra, at 974. Again, as was
emphasized in Ollman, the protection of one's reputation


is an eloquent expression of the respect historically
afforded the dignity of the individual in Anglo-American
legal culture. A defamatory statement may destroy
an individual's livelihood, wreck his standing in the
community, and seriously impair his sense of dignity and
self-esteem.


Id. (footnote omitted); accord, Herbert v. Lando, 441 U.S.
153, 169, 99 S.Ct. 1635, 1645, 60 L.Ed.2d 115 (1979).


It is within the framework of New York Times v. Sullivan
and its progeny that the two competing interests of robust
debate and the justifiable protection of individual reputations
must be accommodated. Petitioners Washington Post Co. and
Patrick Tyler first argue that the panel opinion “fundamentally


alters the very concept of ‘actual malice,’ ” that evidence
considered relevant in this case on the actual malice issue has
been held by the Supreme Court to have “no bearing” on that
issue, and—principally—that “cumulation” of the evidence
was improper. Petitioners then challenge the standards for
appellate review of the jury verdict. We address these
arguments below. Those arguments not addressed have been
adequately considered in the original opinion.


B. The Actual Malice Standard


The definition of “actual malice” is unmistakably clear: the
defamatory falsehood must be made with knowledge of its
falsity or with reckless disregard for the truth. Gertz v.
Robert Welch, Inc., 418 U.S. 323, 342, 94 S.Ct. 2997, 3008,
41 L.Ed.2d 789 (1974). This test is disjunctive, and the
panel opinion finds liability most clearly under the “reckless
disregard” standard. Tavoulareas v. Piro, 759 F.2d 90, 104
(D.C.Cir.1985). Despite present protestations by petitioners
to the contrary, the panel opinion points out that reckless
disregard is not the general tort concept but involves a
substantial state of mind inquiry. See, e.g., at 104 & n.13.
The question is whether sufficient evidence was adduced at
trial to show that The Washington Post, through its reporters
and editors, “in fact entertained serious doubts as to the truth
of [the] publication.” St. Amant v. Thompson, 390 U.S. 727,
731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968). This is
essentially a fact-bound inquiry, which was resolved against
the Post defendants by the jury. Given the wholesale rejection
of adverse inferences, and the author's willingness to rely on
extravagant speculation to conclude that Tavoulareas' motive
in establishing the Mobil-Samarco-Atlas relationship was to
benefit his son, it was reasonable for the jury to conclude, as
it must have, that the author entertained serious doubts about
the truth of the basic charge made by the article.


The defendants' petition represents to this court that “only
‘calculated falsehood’ is unprotected by the actual malice
standard.” Petition at 2. This is simply not *1475  **214  the
law. Garrison v. Louisiana, 379 U.S. 64, 75, 85 S.Ct. 209, 216,
13 L.Ed.2d 125 (1964), stated that both “the knowingly false
statement [i.e., calculated falsehood] and the false statement
made with reckless disregard of the truth [what we have here],
do not enjoy constitutional protection.” (Emphasis added).
See also Curtis Publishing Co. v. Butts, 388 U.S. 130, 153, 87
S.Ct. 1975, 1990, 18 L.Ed.2d 1094 (1967) (Opinion of Harlan,
J.) (recovery is permitted where “the publication involved
was deliberately falsified, or published recklessly despite
the publisher's awareness of probable falsity ”) (emphasis
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added); id. at 164, 87 S.Ct. at 1996 (Opinion of Warren,
C.J.) (“ ‘[A]ctual malice’ is not so restrictive that recovery
is limited to situations where there is ‘knowing falsehood’
on the part of the publisher of false and defamatory matter.
‘Reckless disregard’ for the truth or falsity, measured by the
conduct of the publisher, will also expose him to liability for
publishing false material which is injurious to reputation.”)
(emphasis added).


In Time, Inc. v. Pape, 401 U.S. 279, 291, 91 S.Ct. 633, 640, 28
L.Ed.2d 45 (1971), the Court, quoting St. Amant, supra, 390
U.S. at 731, 88 S.Ct. at 1325, returned to its prior opinions
which outlined by adjudication the definition of “a reckless
publication.” New York Times, the Court stated, required a
finding that “the publisher was aware of the likelihood that
he was circulating false information.” Garrison echoed this
necessity for a showing that a false publication be made
with “a high degree of awareness of ... probable falsity.” 379
U.S. at 74, 85 S.Ct. at 215. See also St. Amant, 390 U.S.
at 731, 88 S.Ct. at 1325. And recently in Herbert v. Lando,
the Court defined the standard as requiring a “subjective
awareness of probable falsity.” 441 U.S. at 156, 99 S.Ct.
at 1639 (quoting Gertz, 418 U.S. 323, 335 n.6, 94 S.Ct.
2997, 3005, n.6, 41 L.Ed.2d 789 (1974)). In painstaking
fashion, this court's opinion detailed the evidence which,
true to Supreme Court precedent, supports this definition
of liability. At 113–36. It is significant, as noted above,
that petitioners presently have left untouched three major
categories of evidence relevant to our reinstatement of the
jury verdict: (1) the Christine Peterson memorandum, which
we found indicated the publisher's “serious doubts”; (2)
the reliability of sources (except Comnas, who petitioners


presently maintain was reliable2); and (3) the “personally
dispatched”—Everett Checket conversation.


It is also most important to note that Peterson, the Post's copy
editor, placed the same interpretation on the article as that set
forth in the complaint and accepted by the jury, i.e., that it
charged:


... that Tavoulareas alone ... put together such a scheme for
the sake of his son's business career....


(J.A. 2486); at 114–15. That interpretation was fully
supported by the article and by the testimony at trial.


C. Proof of Actual Malice


1. The Editorial Process


Petitioners argue that the court's conclusion that the
defendants' selection of the most damaging and sensational
inferences from the evidence was probative of actual malice
is contrary to Time, Inc. v. Pape, 401 U.S. 279, 91 S.Ct.
633, 28 L.Ed.2d 45 (1971). Yet, as we pointed out, Pape
never said that such choices were irrelevant. The Court in
Pape was careful to limit its decision to the specific facts
of the case, id. at 292, 91 S.Ct. at 640, upon which the
Court ultimately was unwilling to impose liability for what
amounted to a single “misstatement,” id., or a “malapropism,”
Bose Corp. v. Consumers Union of United States, Inc., 466
U.S. at ––––, 104 S.Ct. at 1967. The present case involves not
a single misstatement or malapropism but rather a pattern of
construing the underlying events, despite serious doubts about
their truthfulness, to support a premature notion of the *1476
**215  story, conceived during the very first interview of a


source known to be highly biased and prejudiced.


Petitioners also assert that Pape holds “it is beyond the
province of any court or jury to consider the editorial ‘choices'
” that determine the variety of factual “shadings” of a news
account. Again, Pape neither holds nor suggests so. Pape
acknowledges that because press reports can contain “an
almost infinite variety of shadings,” the publisher is often
presented with a “set of choices” to be made. 401 U.S. at
286, 91 S.Ct. at 637. On the record in Pape, the Court
concluded that “Time's conduct [omitting the single word
“alleged”] reflected at most an error of judgment,” and that
“misstatements of this kind ” are protected. Id. at 292, 91 S.Ct.
at 640 (emphasis added). Nowhere does the Court in Pape
remove review of editorial choices from the province of the
judge or jury. Such an extreme position is irreconcilable with
the fact that the subjective state of mind is the very essence
of the tort.


Petitioners' contentions that judges and juries cannot review a
newspaper's editorial decisions are not supported by Herbert
v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979).
In Herbert, a public figure plaintiff sought discovery into
the editorial process of the media defendants. The defendants
refused to respond “on the ground that the First Amendment
protected against inquiry into the state of mind of those who
edit, produce, or publish, and into the editorial process.” Id.
at 157, 99 S.Ct. at 1639. In a clear rejection of the claim,
the Court reaffirmed that New York Times and its progeny
make it essential to proving liability that the plaintiff focus
on the defendant's conduct and state of mind. The Court
flatly refused to adopt the defendants' claim of privilege that
would “immunize from inquiry the internal communications
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occurring during the editorial process and thus place beyond
reach what the defendant participants learned or knew as the
result of such collegiate conversations or exchanges.” Id. at
171, 99 S.Ct. at 1646. In the words of the Court:


To erect an impenetrable barrier to the plaintiff's use of such
evidence [of editorial processes] on his side of the case is
a matter of some substance, particularly when defendants
themselves are prone to assert their good-faith belief in the
truth of their publications, and libel plaintiffs are required
to prove knowing or reckless falsehood with “convincing
clarity.” New York Times Co. v. Sullivan, 376 U.S. at 285–
286 [84 S.Ct. at 728–729].


441 U.S. at 170, 99 S.Ct. at 1646 (footnote omitted).


Thus, evidence of the editorial process through which
a challenged article passed is relevant, indeed almost
indispensable, to a defamation plaintiff's case. Petitioners'
claim that New York Times bars such evidence confuses
relevancy with the actual malice standard of proof, which
itself affords protection to media defendants and the First
Amendment. That the Court set a high standard of proof does


not mean that it also meant to exclude relevant evidence.3


2. Other Factors


Petitioners challenge the relevancy of what we held were
“other indicia of actual malice.” At 131.


Knowledge of Harm. The court's opinion finds the petitioners'
knowledge of harm likely to befall the plaintiff following
publication relevant to the actual malice determination.
Petitioners now object that this conclusion contravenes
the law of this *1477  **216  circuit as enunciated in
Washington Post Co. v. Keogh, 365 F.2d 965 (1966), cert.
denied, 385 U.S. 1011, 87 S.Ct. 708, 17 L.Ed.2d 548 (1967).
According to petitioners, the publisher's knowledge of harm
“is not probative” of actual malice. What Keogh in fact says,
however, is that “the seriousness of a charge, in itself, is not
probative of recklessness.” Id. at 970 (emphasis added). It
is perfectly consistent with Keogh to say that such evidence
is relevant. Moreover, we find unpersuasive petitioners'
suggestion that the Supreme Court's failure to mention this
factor indicates that Court's sub silentio rejection of it. On its
face, the contention that knowledge of harm is irrelevant is
absurd. A small amount of support would presumably suffice
to render an apparently innocuous statement immune from a
finding of actual malice. A reporter's interview with a single
unidentified person claiming to have been a witness would be


adequate, one supposes, to immunize the statement that Mr.
Tavoulareas wore a dark suit and a blue tie at a certain public
event. To say that similarly slim support would immunize
the statement that Mr. Tavoulareas tried to assassinate the
president is to ignore the fact that the requisite degree of care
(and hence the existence of recklessness) depends, in this area
of tort law as elsewhere, upon the perceived danger of harm.


Lack of Deadline Pressure. This story was not “hot news.”
That “[a]bsence of time pressure ... is evidence that the jury
could fairly consider” is documented extensively in the panel
opinion. At 131 (emphasis added).


Failure to Retract. Evidence of the Post's steadfast refusal
to retract was properly considered as bearing on the issue
of actual malice. It in no way demonstrates the irrelevance
of this evidence to point out, as petitioners do, that it
may sometimes demonstrate the lack of malice—as showing
continued genuine belief in the published account. As we
noted in our opinion, at 132 n.51, relevant evidence may
often point in one direction or the other, depending upon
the circumstances—as in a criminal trial ownership of the
murder weapon may tend to show guilt or, if the defendant
was too clever to use his own weapon and had others readily
at hand, may tend to show innocence as well. It is for the
jury to decide which conclusion the circumstances justify. In
this case the overwhelming evidence showing that the Post
article was wrong, some of which was brought to the Post's
attention in a detailed, four-page letter from Tavoulareas
and in his subsequent conversation with Post management
officials, justified the conclusion that the failure to retract
displayed a blatant lack of concern for damage wrongfully
done to Tavoulareas' reputation—which tends to reinforce the
belief that such an attitude permeated the Post's treatment
of this story from the outset. As petitioners point out, the
Supreme Court in New York Times decided not to rely on
evidence of a failure to retract as proof of actual malice. But
that was a fact-specific conclusion, far from enunciating a
general rule. 376 U.S. at 286, 84 S.Ct. at 729 (“Whether or not
a failure to retract may ever constitute such evidence [of actual
malice], there are two reasons why it does not here.”). It is
entirely consistent with New York Times that “[u]nder certain
circumstances evidence [of a refusal to retract] ... might be
relevant in showing recklessness at the time the statement was
published.” Restatement (Second) of Torts § 580A comment
d (1977).


3. The Cumulative Nature of the Evidence
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According to petitioners, the evidence of actual malice does
not gain probative force through “cumulation.” This is an
unreasonable view and is simply not the law.


Our “cumulation” of evidence on the actual malice issue—
which petitioners claim worked some new advantage into a
libel plaintiff's case—is based on well-settled principles of
law. Since Goldwater v. Ginzburg, it has been recognized that


the jurors ... should consider all the evidence concerning
[defendants'] acts and conduct in publishing [the piece] in
*1478  **217  deliberating upon whether the defendants


published with actual malice. There is no doubt that
evidence of negligence, of motive and of intent may be
adduced for the purpose of establishing, by cummulation
and by appropriate inferences, the fact of a defendant's
recklessness or of his knowledge of falsity.


414 F.2d 324, 342 (2d Cir.1969), cert. denied, 396 U.S. 1049,
90 S.Ct. 701, 24 L.Ed.2d 695 (1970) (emphasis added) (citing
Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975,
18 L.Ed.2d 1094 (1967)). And recently in Bose Corp. v.
Consumers Union of United States, Inc., the court of appeals
reaffirmed this “accumulation” principle, noting:


A court typically will infer actual malice from objective
facts. Oakes, [Proof of Actual Malice in Defamation
Actions: An Unresolved Dilemma, 7 Hofstra L.Rev. 655,
666–67 (1979) ] (quoting Washington Post Co. v. Keogh,
365 F.2d 965 (D.C.Cir.1966), cert. denied, 385 U.S. 1011
[87 S.Ct. 708, 17 L.Ed.2d 548] ... (1967)). These facts
should provide evidence of negligence, motive, and intent
such that an accumulation of the evidence and appropriate
inferences supports the existence of actual malice....


692 F.2d 189, 196 (1st Cir.1982), aff'd, 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984) (emphasis added).


That no piece of evidence in a defamation suit alone will
support a verdict does not mean that together all the evidence
may not be clear and convincing. Pieces to a jigsaw puzzle
sometimes appear nothing more than scattered fragments, but
when placed together in proper fashion they create a clear
picture.


4. Evidence of Pressure The Post Placed on Reporters and its
Relationship to The Post's Investigative Reporting


Petitioners object to what they term “the majority's
disparagement of investigative reporting.” This claim as
stated raises concern because it is incorrect and misperceives


the thrust of that section of the opinion. It thus warrants some
extended discussion here.


The focus of this section of the opinion is on the evidence
that Assistant Managing Editor Robert Woodward placed
excessive pressure on reporters to produce high-impact
stories. The editor admitted he told his reporters that “you
have to have a compulsive need to succeed ... and to want
desperately to please your boss.” At 121 (emphasis added).
Evidence was also presented that “the boss” was “looking for
something [he] called a holy shit story,” At 121—presumably
a story so startling in its revelations as to cause the reader
to exclaim in this fashion. We held that the jury was entitled
to consider this pressure for shocking exposés in evaluating
the state of mind of those responsible for the Tavoulareas
story. Thus, the situation was very much like that in Curtis
Publishing Co. v. Butts, where Justice Harlan, noting the
probative effect there of editorial pressures to publish such
“high-impact” investigative stories, concluded:


The Saturday Evening Post was anxious to change
its image by instituting a policy of “sophisticated
muckraking,” and the pressure to produce a successful
exposé might have induced a stretching of standards. In
short, the evidence is ample to support a finding of highly
unreasonable conduct constituting an extreme departure
from the standards of investigation and reporting ordinarily
adhered to by responsible publishers.


388 U.S. 130, 158, 87 S.Ct. 1975, 1993, 18 L.Ed.2d 1094
(1967) (Opinion of Harlan, J.) (emphasis added). See also id.
at 162, 169, 87 S.Ct. at 1995, 1999 (Warren, C.J., concurring
in the result).


These excerpts from Supreme Court opinions suffice, if
reason alone would not, to demonstrate that managerial
pressure to produce sensationalistic stories is relevant to the
malice determination and is therefore properly admissible.
The Post's conviction that such evidence cannot be considered
is apparently a recently acquired one, since extensive
examination of Robert Woodward on this subject was
admitted at *1479  **218  trial without objection from the
defendant's experienced counsel.


The Post's argument seeks to equate our holding on this point
with a general disparagement of investigative journalism.
The equation is false, unless one thinks that investigative
journalism cannot be distinguished from irresponsible
sensationalism. Here again, the Post's position is a recently
adopted one. In the self-criticism which that paper undertook
after exposure of the so-called “Jimmy's World” hoax, a series
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of articles published by the Post, within 10 months of the
Tavoulareas story, concerning an 8-year-old heroin addict—
articles successfully nominated for a Pultizer Prize but later
shown to be a fabrication—the Post displayed an apparent
awareness that a proper zeal for investigative journalism and
a distorting pressure for titillating exposés are two different
things. The paper wrote:


The troubling question is whether pressure on the staff
distorts the news published in the paper....


Lewis Simons of Metro says: “Pressures are so great to
produce, to go beyond excellence to the ‘holy s–––’ story.
Everyone knows that's what the editors want: The pressure
is to get the incredible story, the extraordinary story.


“People want to succeed. They bust their ass to succeed
here.... It can result in overselling a story....”


....


[S]ome reporters said they felt strongly that the “system”
at The Post has editors making demands on reporters that
cannot be met. That reporters are made to feel they are
failures when they cannot meet those demands....


....


... Editors are somewhat infected too....
The Washington Post, Apr. 19, 1981, at A15.


“... [Coleman (city editor) ] said he believed the story,”
Applin-Brownlee recalls now. “I didn't have to ask why. He
believed it because he wanted to.”


Id. at A13. We note this self-assessment not, of course, to
demonstrate that undue pressure likely to produce knowingly
false stores existed at the Post during the period in question
here. That judgment was for the jury, to be made on the
basis of the evidence on the point introduced at trial. But
the Post's assertion of the utter irrelevance of that evidence
—and its accompanying accusation that our disagreement is
a manifestation of hostility towards investigative journalism
—rings particularly hollow beside its own earlier expression
of concern regarding the same consequences of the same
phenomenon. In its search for the truth of this matter, the
jury need no more blind itself to the effects of undue pressure
for startling exposés than the Post did. And by declining to
immunize such undue pressure through the creation of a novel
First Amendment rule that this obviously relevant evidence
cannot be considered, this court no more shows itself to be
an enemy of investigative journalism than did the members


of the Post's staff who criticized the same excess. In short, it
seems to us that it is the Post, rather than the opinion of this
court, which disparages investigative journalism by equating
its pursuit with the pursuit of sensationalism that the evidence
here at issue tended to establish.


D. The Duty of Independent Review


Petitioners first maintain that our conclusion that our
independent judgment need not be applied to each separate
fact determination forming the basis for the constitutional
fact determination of actual malice conflicts with Bose's
requirement that we “independent[ly] assess[ ] ... the evidence
germane to the actual malice determination.” 466 U.S. at ––––
n.31, 104 S.Ct. at 1967 n.31. We found no such conflict. The
question is how deep into the initial fact finding process an
appellate court must delve in a libel appeal. We explained in
detail that Bose's statement that “First Amendment questions
on ‘constitutional fact’ compel this Court's de novo review,”
id. at ––––n.27, 104 S.Ct. at 1964 n.27, must be limited to the
ultimate constitutional *1480  **219  fact, or else all factual
determinations in a First Amendment case would be for the
court. At 108. This states the “constitutional responsibility
that cannot be delegated to the trier of fact.” Bose, at ––––,
104 S.Ct. at 1959. Appellate courts are not to examine the
evidence of both parties and then decide which to believe. For
nothing in New York Times or Bose suggests that we deprive
the trier of fact of its opportunity to assess credibility (“the
constitutionally-based rule of independent review permits this
opportunity to be given its due,” Bose, at ––––, 104 S.Ct.
at 1959; accord Patton v. Yount, 467 U.S. ––––, ––––, 104
S.Ct. 2885, 2893, 81 L.Ed.2d 847 (1984)) or that we set aside
jury determinations on preliminary factual issues. Indeed,
given our appellate posture, which is far removed from the
fact finding process, such second-guessing of preliminary
evidence would require this court to perform a function for
which we are simply unequipped. Thus, it is the application
of the rule (the constitutional function) rather than the finding
of subsidiary facts to which Bose primarily speaks. Bose, 466
U.S. at –––– – –––– & n.16, 104 S.Ct. at 1959–60 & n.16, 80
L.Ed.2d 502.


Petitioners argue that, by virtue of our refusal both to make
“a general appraisal of the evidence,” at 109, and to evaluate
evidentiary inferences in favor of the defendants, at 133,
we “ignored” our duty to review the “whole record.” To
petitioners it is irrelevant that this case comes to us in a j.n.o.v.
posture from a trial court's reversal of a jury verdict. They
utterly fail to mention that fact, let alone attempt to reconcile
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the j.n.o.v. posture of this case with our duty to conduct
an independent review of the whole record—beginning with
the facts obviously found by the jury. Petitioners give no
indication how they would treat credibility evidence, let
alone how they should, or for that matter could, make
evidentiary findings concerning subsidiary factual issues. In
applying the j.n.o.v. standard, we were required to draw
all reasonable inferences in favor of the jury verdict. That
we have done. To have drawn inferences against the jury
verdict, as petitioners suggest, would have engaged this court
in the task of redeciding purely factual issues and ignoring
many credibility findings obviously made by the jury, rather
than reviewing the record to determine if the evidence could
constitutionally support the verdict. Time, Inc. v. Pape, 401
U.S. 279, 284, 91 S.Ct. 633, 636, 28 L.Ed.2d 45 (1971).


That we grant inferences in favor of the jury verdict does not
mean that we did not review the “whole record.” Quite the
contrary. We reviewed the whole record to assess whether
all the evidence, taken with the inferences reasonably to be
drawn in favor of the jury verdict, was sufficient to satisfy
us that the proof was adequate to cross the constitutional
threshold. Bose, 466 U.S. at ––––, 104 S.Ct. at 1965. We
were satisfied that it was. Had reasonable inferences from
all the evidence not been capable of establishing clear and
convincing proof of fault, the judgment of the district court
would necessarily have been affirmed.


Conclusion


Defamation cases present difficult questions. This case has
proven that. Controversies such as this one, however, are
decided on their merits, not by reference to statistical studies
for appellate reversal of libel verdicts. See Petition at 7 n.
8. As we have stated, the issue is not whether we would
have decided the case differently had we sat in the jury box.
Rather, it is “ ‘whether [all the evidence in the record] could
constitutionally support a judgment’ for the plaintiff.” Time,
Inc. v. Pape, 401 U.S. 279, 284, 91 S.Ct. 633, 637, 28 L.Ed.2d
45 (1971) (quoting New York Times, 376 U.S. at 284–85, 84
S.Ct. at 728–29) (citations omitted) (emphasis added). We
adhere to our conclusion that


this is a case where the record demonstrates that a properly
instructed jury found liability, that clear and convincing
evidence supports its verdict so far as liability is concerned,
and that it was improper for the trial court to reweigh


*1481  **220  the jury's findings on credibility and arrive
at a judgment n.o.v.


At 137.


The Petitions for Rehearing are, by the division, denied.


Order accordingly.


SKELLY WRIGHT, Circuit Judge, dissenting.
I dissented from the panel decision in Tavoulareas v. Piro,
759 F.2d 90 (1985). Since the full court has voted to vacate
the panel decision and hear this case en banc, I believe it
inappropriate to comment further on the merits at this time.


Before ROBINSON, Chief Judge, and WRIGHT, TAMM,
WALD, MIKVA, EDWARDS, GINSBURG, BORK,
SCALIA and STARR, Circuit Judges.


ON SUGGESTIONS FOR REHEARING EN BANC


PER CURIAM.


Appellees' suggestions for rehearing en banc have been
circulated to the full Court. A majority of the judges in regular
active service have voted in favor thereof. Accordingly, it is


ORDERED, by the Court en banc, that these cases will be
reheard by the Court sitting en banc, and it is


FURTHER ORDERED, by the Court en banc, that this
Court's Judgment and opinion of April 9, 1985, are vacated
except to the extent they affirmed the judgment of the District
Court notwithstanding the verdict in favor of appellee Sandy
Golden. And, it is


FURTHER ORDERED, by the Court en banc, on its own
motion, that the opinion of the panel majority on denial of the
petition for panel rehearing, issued this date, be, and the same
hereby is, vacated, and it is


FURTHER ORDERED, by the Court en banc, that the Clerk
is directed to issue a partial mandate with respect to the
portions of the opinion and judgment of April 9, 1985,
affirming the judgment notwithstanding the verdict in favor
of appellee Golden.
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Counsel will be advised by a subsequent order of the future
course of proceedings in these cases.


Circuit Judges TAMM and SCALIA would deny the
suggestions for rehearing en banc.


Circuit Judge BORK did not participate in this order.


All Citations


763 F.2d 1472 (Mem), 246 U.S.App.D.C. 211


Footnotes
* Opinion and judgment vacated. See p. 1481.


1 Appellee Philip Piro petitions for rehearing and adopts the reasons stated in the Post's petition. Appellee Sandy Golden
states that he does not seek rehearing of the panel's affirmance of the judgment entered by the district court in his favor.


2 Given that the Post placed primary reliance on Comnas, it comes as no surprise that the jury refused to credit statements
attributed to him when not one word of his testimony was placed into the record.


3 Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730 (1974), cited by petitioners, struck
down as undue interference with the editorial process a Florida statute granting political candidates a right to reply to
editorials critical of them. The case is factually distinguishable and, in any event, inapposite in light of Herbert v. Lando,
441 U.S. 153, 168, 99 S.Ct. 1635, 1644, 60 L.Ed.2d 115 (1979) (“[i]t is incredible to believe that the Court in Columbia
Broadcasting System [412 U.S. 94, 93 S.Ct. 2080, 36 L.Ed.2d 772 (1973) ] or in Tornillo silently effected a substantial
contraction of the rights preserved to defamation plaintiffs in Sullivan, Butts, and like cases”).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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180 F.Supp.3d 46
United States District Court, District of Columbia.


NATIONAL ASSOCIATION
FOR THE ADVANCEMENT OF


MULTIJURISDICTION PRACTICE, Jose
Jehuda Garcia, Marinna L. Callaway and


Herbert Howard Detrick, II, Plaintiffs,
v.


Richard W. ROBERTS, Emmet G. Sullivan,
Collen Kollar–Kotelly, Ellen S. Huvelle,


Reggie B. Walton, John D. Bates, Richard
J. Leon, Rosemary M. Collyer, Beryl
A. Howell, Robert L. Wilkins, James
E. Boasberg, Amy Berman Jackson,


Rudolph Contreras, Ketanji Brown Jackson
and Eric H. Holder, Jr., Defendants.


Civil Action No. 13–01963–NMG
|


Signed 12/31/2015


Synopsis
Background: Lawyers and association that advocated for
improving the legal profession brought action against
Attorney General and judges in federal district court, alleging
that local rule requiring attorneys, as a condition of bar
admission and continuing bar membership, to be active
members in good standing of the bar of the state in which
they maintained their principal law offices, violated Rules
Enabling Acts, the Supremacy Clause, the First Amendment,
and the Fifth Amendment rights to equal protection and due
process. Judges and Attorney General moved to dismiss and
association and lawyers moved for summary judgment.


Holdings: The District Court, Gorton, J., held that:


lawyers who were ineligible for admission based on local rule
and who alleged they would apply for admission in absence
of rule had standing to challenge rule;


association had associational standing to challenge rule;


statute giving United States Supreme Court power to
prescribe general rules of practice and procedures did not
apply to rule;


rule did not violate Supremacy Clause;


rule was not overbroad restriction on free speech in violation
of First Amendment; and


rule was not prior restraint on free speech.


Defendants' motion granted; plaintiffs' motion denied.


Attorneys and Law Firms


*51  Joseph Robert Giannini, Los Angeles, CA, Raymond
Carignan, Raymond Carignan, Esq. LLC, Ellicott City, MD,
for Plaintiffs.


*52  Brian P. Hudak, Alan R. Burch, U.S. Attorney's
Office for the District of Columbia, Washington, DC, for
Defendants.


MEMORANDUM & ORDER


GORTON, District Judge


This case involves allegations that Local Rule 83.8(a)(2) of
the United States District Court for the District of Columbia
(“D.D.C.”) violates federal statutory and constitutional law in
requiring certain attorneys, as a condition of bar admission
and continuing membership, to be active members in good
standing of the Bar of the states in which they maintain their
principal law offices.


Pending before this Court are defendants' motion to dismiss
the amended complaint and plaintiffs' motion for summary
judgment. For the reasons that follow, defendants' motion to
dismiss will be allowed and plaintiffs' motion for summary
judgment will be denied.


I. Background


A. Challenged rule
Plaintiffs contest the statutory and constitutional validity of
D.D.C. Local Rule 83.8(a) which provides that:
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Admission to and continuing membership in the Bar of this
Court are limited to:


(1) attorneys who are active members in good standing in
the District of Columbia Bar; or


(2) attorneys who are active members in good standing of
the Bar of any state in which they maintain their principal
law office ; or


(3) in-house attorneys who are active members in good
standing of the Bar of any state and who are authorized to
provide legal advice in the state in which they are employed
by their organization client.


D.D.C. R. 83.8(a)(emphasis added). Specifically, plaintiffs
object to the “principal law office” provision in D.D.C. Rule
83.8(a)(2) and seek to have that restriction removed from the
rule.


B. Parties
Plaintiff National Association for the Advancement of
Multijurisdiction Practice (“NAAMJP”) is a California public
benefit corporation that


engage[s] in interstate commerce and advocacy throughout
the United States for the purpose of improving the
legal profession, by petitioning for admission on motion
in the dwindling minority of jurisdictions that have
not yet adopted the [American Bar Association's]
recommendations for reciprocal admission for all lawyers.


NAAMJP claims that the challenged rule prevents its
members from joining the D.D.C. Bar.


Plaintiff Jose Jehuda Garcia (“Garcia”) is a member of
NAAMJP and an attorney who is admitted to, and in good
standing of, the Bar of the New Mexico Supreme Court.
He asserts that he is injured by the “principal law office”
provision of the rule.


Plaintiff Marinna L. Callaway (“Callaway”) is a member
of NAAMJP and an attorney who practices in California.
She contends that she is “categorically disqualified” from
admission to the D.D.C. Bar under the rule because her
principal law office is located in “California, a state which
refuses her admission.” She submits that she would apply for
admission to the D.D.C. Bar if defendants were to remove the
“principal law office” provision from its rule.


Plaintiff Herbert Howard Detrick, II (“Detrick”) is an attorney
admitted to, and *53  in good standing of, the bars of several
state and federal courts, including the Supreme Courts of New
York, New Jersey, Connecticut and Florida and the United
States District Courts for the Southern and Eastern Districts
of New York and the District of New Jersey. He alleges that he
has moved between states several times and that his principal
law office is currently located in Zurich, Switzerland. Detrick
proclaims that he has


essentially wasted tens of thousands of dollars and hours
in preparing to take repetitive state bar exams and waiting
for his results.


He asserts that he is injured by the existing rule and that he
would apply for admission to the D.D.C. Bar if defendants
were to remove the “principal law office” provision from the
rule.


The remaining plaintiff, “Patent Lawyer Doe,” is an unnamed
member of NAAMJP and a patent lawyer who claims that he
is injured by the rule because he is not admitted in the state
where his principal law office is located and thus is precluded
from admission to the D.D.C. Bar.


Defendants are 1) the Chief Judge and thirteen active United
States District Judges of the United States District Court
for the District of Columbia at the time of the filing of the
complaint and 2) the United States Attorney General at the
time of the filing of the complaint. Plaintiffs assert claims
against defendants in their official capacities.


C. Procedural history
In December, 2013, plaintiffs filed a complaint in the U.S
District Court for the District of Columbia claiming that the
then-existing D.D.C. Local Rule 83.8(a)(2), which contained
a prior version of the “principal law office” provision in
conjunction with a reciprocity requirement, violated 1) the
Rules Enabling Acts of 28 U.S.C. §§ 2071 and 2072, 2)
the Supremacy Clause, 3) the First Amendment rights to
free speech, free association and petition and 4) the Fifth
Amendment rights to equal protection and due process. The
case was initially assigned to D.D.C. United States Senior
District Judge Thomas F Hogan.


In March, 2014, Judge Hogan allowed defendants' motion
to stay the case until defendants voted on a proposal by the
District Court's Rules Committee to remove the reciprocity
requirement from the D.D.C. Local Rules. In June, 2014,
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defendants voted to approve the amended version of D.D.C.
Local Rule 83.8(a)(2) that plaintiffs now challenge.


In July, 2014, plaintiffs filed an amended complaint asserting
that the “principal law office” provision of D.D.C. Local
Rule 83.8(a)(2) violated 1) the Rules Enabling Acts of 28
U.S.C. §§ 2071 and 2072 (Count 1), 2) the Supremacy Clause
(Count 2), 3) the First Amendment rights to free speech, free
association and petition (Count 3 and 4) the Fifth Amendment
rights to equal protection and due process (Counts 4 and 5).
Plaintiffs seek a) an order declaring the “principal law office”
provision of D.D.C. Local Rule 83.8(a)(2) unconstitutional,
b) an injunction against its enforcement and c) an order
declaring that the D.D.C. Local Rules shall provide


general bar admission privileges to all sister-state attorneys
admitted to the highest court of any state.


Shortly thereafter, Judge Hogan allowed a joint motion of
the parties to stay the case pending resolution of plaintiffs'
motion to transfer the instant action and related actions
in other district courts to the United States Judicial Panel
on Multidistrict Litigation as one consolidated case. The
motion to transfer was denied and, in November, 2014, Judge
Hogan, upon consideration *54  of plaintiffs' motion for
recusal, plaintiffs' affidavit of bias and defendants' response,
voluntarily recused himself “to further the fair administration
of justice in this case.” The case was randomly reassigned
to D.D.C. United States Senior District Judge Randolph D.
Moss.


Defendants filed the instant motion to dismiss the amended
complaint in November, 2014 and plaintiffs filed their
pending motion for summary judgment in January, 2015.


Jurisdictional concerns were time consuming but ultimately,
the case was reassigned to the D.D.C. Calendar Committee
and then, in November, 2015, by the Chief Justice of the
United States to this judicial officer to sit by designation on
the United States District Court for the District of Columbia.


In December, 2015, this Court convened a hearing on the
pending motions for dismissal and summary judgment. The
Court has now heard oral argument from the parties and
proceeds to decide the case.


II. Standing
Defendants contend in their motion that the Court should
dismiss the complaint because all plaintiffs lack standing.


A. Legal standard
The Article III jurisdiction of a federal court is limited
to “Cases” and “Controversies” in which the claimant has
standing to litigate before the court. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 559–60, 112 S.Ct. 2130, 119 L.Ed.2d
351 (1992). In order to establish constitutional standing, a
plaintiff must show 1) an injury in fact, 2) a causal connection
between the injury and the conduct complained of, such
that the injury is fairly traceable to that conduct and 3) a
likelihood that the injury will be redressed by a favorable
decision. Id. at 560–61, 112 S.Ct. 2130. An injury in fact
is one that is “concrete and particularized and [ ] actual or
imminent, not conjectural or hypothetical.” Id. at 560, 112
S.Ct. 2130 (internal citations and quotation marks omitted).
A plaintiff claiming a prospective injury has standing “where
the threatened injury is real, immediate, and direct.” Davis v.
Fed. Election Comm'n, 554 U.S. 724, 734, 128 S.Ct. 2759,
171 L.Ed.2d 737 (2008).


B. Application


1. Individual plaintiffs


Defendants contend that the individual plaintiffs lack standing
for several reasons. Defendants first claim that the individual
plaintiffs lack qualifying injuries because they fail to allege


that they are not members of the [District of Columbia
(“D.C.”) ] Bar, that they have applied for admission to the
[D.C.] Bar or for admission to the Bar of this Court and
been rejected, or that they have actual or prospective clients
with cases before this Court, whose engagements they may
not pursue due to ineligibility for admission to the Bar of
this Court.


Defendants concede that Callaway and Detrick submit that
they would apply for admission if the “principal law office”
provision were removed from the rule, an injury that
defendants argue is too conclusory to be “concrete and
particularized and ... actual or imminent,” given that plaintiffs
could seek to appear pro hac vice in court. Defendants,
however, assert that the amended complaint does not allege
that Garcia, Callaway and Doe are each licensed by at least
one state bar and that his or her principal law office is located
outside of the licensing state.
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Defendants conclude that, as a result, the amended complaint
fails to establish *55  injury, causation or redressability for
those plaintiffs. Defendants also submit that the amended
complaint fails to allege that the individual plaintiffs are
ineligible for admission to the D.C. Bar which, defendants
suggest, indicates that 1) the individual plaintiffs can seek
admission to the D.D.C. Bar under the alternative route
provided by D.D.C. Local Rule 83.8(a)(1) and thus 2)
their injury pursuant to the challenged rule is “necessarily
reduce[d] to the mere inconvenience” of seeking admission
to the D.D.C. Bar under Rule 83.8(a)(1).


After accepting all factual allegations as true and drawing all
reasonable inferences in plaintiffs' favor, as the Court must in
deciding a motion to dismiss, the Court finds that individual
plaintiffs Callaway and Detrick have constitutional standing
to pursue their claims against the named judges. Callaway and
Detrick each claim a qualifying injury in fact: ineligibility for
admission to the D.D.C. Bar based on his or her inability to
satisfy the “principal law office” requirement in Rule 83.8(a)
(2).


If Callaway or Detrick were to apply for admission to the D.
D.C. Bar under the existing version of Rule 83.8(a)(2), their
applications would be denied. Callaway is an attorney who is
admitted, and who is presumably active and in good standing,
in Illinois but not in California, the state in which she has her
principal law office. Detrick is an attorney who is admitted,
and who is presumably active and in good standing, in at least
one state but his principal law office is not located in any of
the United States.


Neither Callaway nor Detrick would satisfy Rule 83.8(a)(2)
which requires attorneys to be


active members in good standing of the Bar of any state in
which they maintain their principal law office.


D.D.C. R. 83.8(a)(2). It is sufficient for the amended
complaint to contend that Callaway and Detrick would apply
for admission to the D.D.C. Bar under Rule 83.8(a)(2) in
the absence of the “principal law office” provision. The
prospective injuries that Callaway and Detrick face under the
existing rule are real, immediate, direct and fairly traceable
to the “principal law office” provision of the challenged rule.
A court order directing the judges of this Court to remove
that provision from the rule would redress the purported
injuries. A court order directing the Attorney General to do
the same, however, would not redress those injuries because
that Cabinet officer plays no role in promulgating or enforcing
the local rules of federal courts.


Individual plaintiffs Garcia and Doe, in contrast, have not
alleged sufficient facts to establish the requisite injury in fact
and thus do not have constitutional standing to bring their


claims.1 Although Garcia and Doe make the bare assertions
that they are injured or disabled by the challenged rule, the
Court cannot reasonably infer from those assertions that either
Garcia or Doe would apply for admission to the D.D.C. Bar
under Rule 83.8(a)(2) in the absence of the “principal law
office” provision. The injuries that Garcia and Doe face are
merely speculative and do not constitute concrete, actual or
imminent injuries in fact.


*56  The principle that a plaintiff with a First Amendment
overbreadth challenge may be subject to more lenient
standing requirements than those set forth by the
constitutional standing doctrine does not excuse Garcia
or Doe from satisfying those constitutional standing
requirements. The overbreadth principle as described in
Broadrick v. Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 37
L.Ed.2d 830 (1973), creates


an exception to additional prudential standing doctrines
which normally prevent parties from litigating the rights
of others in federal court ... Under no circumstances,
however, does the overbreadth doctrine relieve a
plaintiff of its burden to show constitutional standing.
[Plaintiff's] overbreadth challenge must therefore meet the
[constitutional standing] requirements set forth in Lujan.


Advantage Media, L.L.C. v. City of Eden Prairie, 456 F.3d
793, 799 (8th Cir.2006)(citing CAMP Legal Defense Fund,
Inc. v. City of Atlanta, 451 F.3d 1257, 1269–72 (11th
Cir.2006)). See also Sec'y of State of Md. v. Joseph H.
Munson Co., Inc., 467 U.S. 947, 955–56, 104 S.Ct. 2839,
81 L.Ed.2d 786 (1984)(finding that claims must satisfy the
Article III standing requirements but that First Amendment
concerns “justify a lessening of prudential limitations on
standing”)(emphasis added). Thus, the observation that
Garcia and Doe raise an overbreadth claim under the
First Amendment does not overcome the finding that those
plaintiffs lack constitutional standing.


Accordingly, the Court finds that Callaway and Detrick have
standing to bring their claims against the judges of the District
Court for the District of Columbia. The claims raised by
Callaway and Detrick against the Attorney General will be
dismissed for lack of standing. The claims raised by Garcia
and Doe will be dismissed in their entirety.
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2. Association plaintiff


An association may assert claims on behalf of its members


[1] when its members would otherwise have standing to
sue in their own right, [2] the interests at stake are germane
to the organization's purpose, and [3] neither the claim
asserted nor the relief requested requires the participation
of individual members in the lawsuit.


Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.,
528 U.S. 167, 181, 120 S.Ct. 693, 145 L.Ed.2d 610 (2000).


NAAMJP satisfies the three requirements of associational
standing because 1) Callaway is a NAAMJP member who has
individual standing to pursue her claims against the named
judges, as discussed above, 2) the existence and continuing
enforcement of the “principal law office” provision in
Rule 83.8(a)(2) implicates the core interest of NAAMJP in
advocating for the uniform adoption of “the [American Bar
Association's] recommendations for reciprocal admission for
all lawyers” and 3) plaintiffs assert facial challenges and
seek declaratory and injunctive relief that do not require the
participation of individual NAAMJP members in the action.


Accordingly, the Court finds that NAAMJP has associational
standing to bring its claims against the judges of the District
Court for the District of Columbia. The claims that NAAMJP
asserts against the Attorney General will be dismissed.


III. Legal standards


A. Motion to dismiss
To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to state a claim to
relief that is plausible on its face. Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
In *57  considering the merits of a motion to dismiss, the
Court must resolve all factual doubts and make all factual
inferences in the plaintiff's favor. TeleCommc'ns of Key West,
Inc. v. United States, 757 F.2d 1330, 1335 (D.C.Cir.1985).
Threadbare recitals of the legal elements, supported by mere
conclusory statements, do not suffice to state a cause of action.
Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173
L.Ed.2d 868 (2009). A complaint does not state a claim for
relief where the wellpled facts fail to warrant an inference of
any more than the mere possibility of misconduct. Id. at 679,
129 S.Ct. 1937.


B. Motion for summary judgment
A party seeking summary judgment has the burden of
showing that “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). A fact is material if it “might affect the
outcome of the suit under the governing law....” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986). A genuine issue of material fact exists
where the evidence with respect to the material fact in dispute
“is such that a reasonable jury could return a verdict for the
nonmoving party.” Id.


If the moving party satisfies its burden, then the burden shifts
to the non-moving party to set forth specific facts showing
that there is a genuine, triable issue. Celotex Corp. v. Catrett,
477 U.S. 317, 324, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
The non-moving party must also present sufficient evidence
that could lead a reasonable jury to return a verdict in its
favor. Anderson, 477 U.S. at 248, 106 S.Ct. 2505. The Court
must view the entire record in the light most favorable to the
non-moving party and make all reasonable inferences in that
party's favor. Id. at 255, 106 S.Ct. 2505.


IV. Application


A. Rules Enabling Acts, 28 U.S.C. §§ 2071, 2072
Count 1 of the amended complaint alleges that Rule 83.8(a)
(2) violates the Rules Enabling Acts located at 28 U.S.C. §§
2071 and 2072. Section 2071 provides that:


The Supreme Court and all courts established by Act of
Congress may from time to time prescribe rules for the
conduct of their business. Such rules shall be consistent
with Acts of Congress and rules of practice and procedure
prescribed under [28 U.S.C. § 2072].


28 U.S.C. § 2071(a). Section 2072, in turn, provides that:


The Supreme Court shall have the power to prescribe
general rules of practice and procedure and rules of
evidence for cases in the United States district courts....
Such rules shall not abridge, enlarge or modify any
substantive right.


28 U.S.C. § 2072(a)-(b).


The amended complaint contends that § 2071 incorporates the
standards set forth in § 2072, such that a rule which violates
the “substantive right” provision in § 2072 necessarily
violates both §§ 2071 and 2072. Plaintiffs explain that the
“principal law office” requirement violates the “substantive
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right” provision in § 2072 because it abridges a substantive
right by 1) withholding general admission privileges from
plaintiffs and attorneys who are not members of the D.D.C.
Bar, 2) abridging and modifying the Sixth Amendment right
to counsel and the First Amendment rights to association
and petition, 3) preventing plaintiffs from exercising their
constitutional rights to admission on motion *58  to the
D.D.C. Bar pursuant to the Privileges and Immunities Clause
of Article IV, section 2 and 4) restricting plaintiffs' statutory
rights to litigate before the United States Supreme Court,
the U.S. Circuit Courts of Appeals and the federal agencies,
pursuant to Sup.Ct. R. 5, Fed. R. App. P. 46 and 5 U.S.C.
§ 500(b). As a result, plaintiffs conclude, Rule 83.8(a)(2)
violates §§ 2071 and 2072.


Defendants insist that § 2072, on its face, does not apply to
Rule 83.8(a)(2) because 1) section 2072 expressly applies to
district court rules prescribed by the United States Supreme
Court, 2) Rule 83.8(a)(2) is a district court rule prescribed by
the District Court for the District of Columbia and thus 3)
Rule 83.8(a)(2) does not fall within the scope of § 2072.


Defendants also submit that a plain reading of the text of §
2071 demonstrates that 1) section 2071 expressly provides
that rules prescribed by the district courts must be consistent
with the rules promulgated under § 2072, 2) section 2071
does not, however, require rules prescribed by the district
courts to be consistent with the requirements contained in
§ 2072 and thus 3) section 2071 does not incorporate the
“substantive right” provision set forth in § 2072. As a result,
defendants declare, plaintiffs “misread the statutory scheme”
in contending that Rule 83.8(a)(1) violates § 2071 as a
consequence of violating the “substantive right provision” in
§ 2072.


Defendants thus conclude that plaintiffs fail to state a
violation of either § 2071 or § 2072. In addition, they proclaim
that even if the “substantive rights” provision in § 2072 did
apply to Rule 83.8(a)(2), plaintiffs' claims would fail because
there is no substantive right to practice law before a court
without limitation.


The Court agrees with defendants and finds that plaintiffs
have not adequately alleged violations of either § 2071 or
§ 2072. Section 2072, based on a plain reading of its text,
does not apply to Rule 83.8(a)(2) because that rule was
promulgated by a district court and not by the United States
Supreme Court.


Section 2071, in contrast, does apply to Rule 83.8(a)(2) but
it 1) requires only that rules prescribed by district courts be
consistent with federal statutes and rules prescribed under §
2072 and 2) does not incorporate the requirements set forth in
§ 2072 and thus does not incorporate the “substantive right”
provision in § 2072. The amended complaint fails to assert
a violation of § 2071 because it identifies no federal statute
or rule issued pursuant to § 2072 with which Rule 83.8(a)
(2) is inconsistent. Plaintiffs' references to Sup.Ct. R. 5, Fed.
R. App. P. 46 and 5 U.S.C. § 500(b) are misguided because
Rule 83.8(a)(2) governs only the admission of attorneys to
the Bar of the District Court for the District of Columbia
and does not affect the admission of attorneys to any other
court or tribunal. This Court declines to consider plaintiffs'
new arguments with respect to Fed. R. Civ. P. 83(a) because
plaintiffs cannot rely upon contentions raised for the first
time in subsequent briefings to repair defects in the amended
complaint.


Even if the amended D.D.C. rule were subject to the
“substantive right” provision in § 2072, the amended
complaint falls short of alleging a violation of the Rules
Enabling Acts because, as discussed below in the overbreadth
analysis, there is no protected right to practice law in a
particular court without first complying with that court's
requirements for admission.


Plaintiffs' reliance on the decision of the United States
Supreme Court in Frazier v. Heebe, 482 U.S. 641, 107 S.Ct.
2607, 96 L.Ed.2d 557 (1987), is to no avail. The plaintiff
in the Frazier case challenged *59  Rule 21.2, a local rule
prescribed by the District Court for the Eastern District of
Louisiana that required, as a condition of admission, attorneys
who had already passed the Louisiana Bar Examination
also to be in-state residents or to maintain instate offices.
Frazier, 482 U.S. at 643, 646, 107 S.Ct. 2607. The Supreme
Court invalidated the in-state residency and in-state office
requirements by exercising its


supervisory authority to prohibit arbitrary discrimination
against members of the Louisiana Bar, residing and having
their office out-of-state, who are otherwise qualified to join
the Bar of the Eastern District.


Id. at 646, 107 S.Ct. 2607. The analysis and holding of
the Frazier court do not, however, apply to the instant
case because Rule 21.2, which subjected lawyers who were
already members of the Louisiana Bar to in-state residency
and office requirements, is fundamentally distinguishable
from Rule 83.8(a)(2). The D.D.C. rule subjects lawyers to a
“principal law office” requirement but does not require them
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to live or work in a particular jurisdiction. Furthermore, the
Frazier court based its invalidation of Rule 21.2 entirely upon
an exercise of the “supervisory power that the [United States
Supreme Court] has over lower federal courts,” see id. at 646,
n. 4, 107 S.Ct. 2607. That is a power missing from the arsenal
of this Court. This Court therefore finds plaintiffs' reliance
upon the Frazier decision unpersuasive and inapposite.


Accordingly, plaintiffs have failed to state a claim under the
Rules Enabling Acts upon which relief can be granted.


B. Supremacy Clause
Plaintiffs claim in Count 2 that the “principal law office”
provision violates the Supremacy Clause which provides that:


[T]he laws of the United States ... shall be the supreme law
of the land ..., anything in the Constitution or laws of any
State to the contrary notwithstanding.


U.S. Const. art. VI, cl. 2. Although plaintiffs appear to have
conceded their Supremacy Clause claim at oral argument, the
Court considers the merits of that claim in the interest of
completeness.


Federal law preempts state law pursuant to the Supremacy
Clause when 1) Congress expressly provides for preemption
of state law in the federal statute, 2) the state law conflicts with
a federal statute or 3) the scope of the federal statute indicates
that Congress intended the federal law to exclusively occupy
the field. Kurns v. R.R. Friction Prods. Corp., ––– U.S. ––––,
132 S.Ct. 1261, 1265–66, ––– L.Ed.2d –––– (2012).


The amended complaint simply does not identify a state
law that allegedly would be preempted by federal law. Rule
83.8(a)(2) is a rule prescribed by a federal court pursuant
to its authority under 28 U.S.C. § 2071, a federal statute.
The allegations that plaintiffs present in Count 2 do not
implicate the laws of any state or of the District of Columbia.
Their reliance on Sperry v. Florida, 373 U.S. 379, 83 S.Ct.
1322, 10 L.Ed.2d 428 (1963), is misplaced because that case
involved state laws while the instant case does not. See
Sperry, 373 U.S. at 384–88, 83 S.Ct. 1322 (holding that state
licensing requirements were preempted by the federal statute
and regulations allowing non-lawyers to practice before the
U.S. Patent Office).


Plaintiffs' reliance on Augustine v. Dep't of Veterans Affairs,
429 F.3d 1334 (Fed.Cir.2005), is also inapt. The Augustine
court held that federal statutes and regulations cannot adopt or
incorporate state law standards as their own standards unless


Congress or the regulatory agency clearly  *60  intended
such adoption or incorporation to occur. Augustine, 429 F.3d
at 1340. Here, the statutory text of § 2071 indicates that
Congress clearly intended federal courts to develop their own
rules of practice and procedure, and the text of Rule 83.8(a)(2)
demonstrates that the drafters of that rule clearly intended to
condition bar admission on compliance with the bar licensing
requirements of the state in which that attorney has his or
her principal law office. Thus, the “principal law office”
requirement laid out in Rule 83.8(a)(2) does not violate the
Augustine principle.


Accordingly, the amended complaint fails to allege a violation
of the Supremacy Clause and that claim will be dismissed.


C. First Amendment
In Count 3, plaintiffs challenge Rule 83.8(a)(2) under the
First Amendment to the United States Constitution as
1) a substantially overbroad restriction of speech, 2) an
unconstitutional prior restraint on speech, 3) a provision that
unlawfully discriminates against speech based on the content
and viewpoint expressed, 4) a violation of the right to petition
and 5) a violation of the right to association.


Although plaintiffs also seem to have conceded their First
Amendment claims at oral argument, the Court again briefly
considers the merits of those claims in the interest of
completeness.


1. Speech


a. Overbreadth


A law that restricts speech is overly broad and
unconstitutional if it


punishes a substantial amount of protected free speech,
judged in relation to [its] plainly legitimate sweep.


Virginia v. Hicks, 539 U.S. 113, 118–19, 123 S.Ct. 2191,
156 L.Ed.2d 148 (2003). Facial invalidation of a law under
the overbreadth doctrine is “strong medicine [that should
be applied] sparingly and only as a last resort.” Broadrick,
413 U.S. at 613, 93 S.Ct. 2908. A court should not facially
invalidate a law that
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reflects legitimate [government] interests in maintaining
comprehensive controls over harmful, constitutionally
unprotected conduct [or speech].


Virginia, 539 U.S. at 119, 123 S.Ct. 2191.


A lawyer does not have a protected right to practice law in
a particular court without satisfying that court's requirements
for admission. Gentile v. State Bar of Nev., 501 U.S. 1030,
1066, 111 S.Ct. 2720, 115 L.Ed.2d 888 (1991)(“In the United
States, the courts have historically regulated admission to the
practice of law before them.... Membership in the bar is a
privilege burdened with conditions ....”)(internal quotation
marks omitted). See also Brooks v. Laws, 208 F.2d 18, 28
(D.C.Cir.1953)(“There is no inherent right to practice law.
The right arises after qualification under the rules has been
established.”). A court has the power “to control admission
to its bar and to discipline attorneys who appear before it.”
Chambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S.Ct. 2123,
115 L.Ed.2d 27 (1991). The interest in regulating lawyers is
“especially great” because


lawyers are essential to the primary governmental function
of administering justice, and have historically been officers
of the courts.


Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 460, 98 S.Ct.
1912, 56 L.Ed.2d 444 (1978) (citations and internal quotation
marks omitted).


Here, plaintiffs seek to invalidate Rule 83.8(a)(2) as
substantially overbroad on its face by claiming that it
categorically discriminates against lawyers based on the *61
locations of their principal law offices, even though those
locations have no bearing on intellectual ability or litigation
experience. The Court cannot reasonably infer from that
assertion that the disputed rule restricts a “substantial” amount
of protected speech in light of a court's legitimate interest
in regulating, and exclusive right to regulate, the admission
of lawyers who appear before it. Plaintiffs' reliance on the
Frazier decision is, again, unavailing for the reasons set forth
above in the analysis of §§ 2071 and 2072.


Accordingly, the amended complaint does not state a First
Amendment claim under an overbreadth theory.


b. Prior restraint


A restriction on speech is an unlawful prior restraint subject
to facial invalidation if it gives a government official or


agency “unbridled discretion” or “substantial power” to allow
or prohibit speech based on its content or viewpoint. City
of Lakewood v. Plain Dealer Pub. Co., 486 U.S. 750, 757,
759, 108 S.Ct. 2138, 100 L.Ed.2d 771 (1988). The challenged
restriction must


have a close enough nexus to expression, or to conduct
commonly associated with expression, to pose a real and
substantial threat of the identified censorship risks.


Id. at 759, 108 S.Ct. 2138.


Plaintiffs seek to invalidate Rule 83.8(a)(2) as an unlawful
prior restraint that, on its face, restricts and


chills otherwise qualified attorneys from exercising their
right to engage in speech in the Federal District Court ...
concerning matters of public concern, solely because of the
vagaries of state law.


Plaintiffs also make the glaring assertion that Rule 83.8(a)(2)
is analogous to the regulations that govern the distribution of
“electioneering communications” with respect to candidates
for federal office as espoused in the case of Citizens United v.
Fed. Election Comm'n, 558 U.S. 310, 320–21, 130 S.Ct. 876,
175 L.Ed.2d 753 (2010).


The Court is underwhelmed by plaintiffs' arguments. The
amended complaint summarily concludes that the rule
restricts the right of attorneys to speak about “matters
of public concern” based on the “vagaries of state law”
without 1) alleging that a government official or agency
has “unbridled discretion” or “substantial power” to restrain
speech based on its content or viewpoint or 2) arguing that the
rule has a sufficiently close nexus to expression or conduct
associated with expression. The analogy to the regulations
in Citizens United is misconceived because those regulations
were directly related to a certain kind of speech and were
thus unlike the rule challenged in the instant case. The Court
cannot reasonably infer that the amended complaint properly
alleges that Rule 83.8(a)(2) violates the First Amendment as
an unlawful prior restraint.


Accordingly, the prior restraint claim will be dismissed,


c. Content and viewpoint discrimination


There are limits on the ability of the government to regulate
speech based on its substantive content or the identity of its
speaker. See Rosenberger v. Rector & Visitors of Univ. of
Va., 515 U.S. 819, 828–29, 115 S.Ct. 2510, 132 L.Ed.2d 700
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(1995). A law that restricts speech on the basis of “content
discrimination” is one that 1) targets speech on a particular
subject or 2) engages in “viewpoint discrimination” which
occurs when it singles out speech based on the speaker's
position on the subject. Id. A law that regulates speech as
a “time, place and manner restriction” is one that allows or
denies speaker access to a certain forum of *62  speech. See
Pearson v. United States, 581 A.2d 347, 351 (D.C.Cir.1990).


The constitutionality of a time, place and manner restriction
depends on whether that forum is a traditional public forum,
government-designated public forum, limited public forum or
non-public forum. Id. A non-public forum is a place that is
not a “forum[ ] for public communication or expression by
tradition or designation.” Id. at 352. A restriction on speech in
a non-public forum is enforceable as long as it is “reasonable
and not an effort to suppress the speaker's point of view.” Id.


Here, the amended complaint contends that Rule 83.8(a)(2)
engages in content and viewpoint discrimination because
it categorically and specifically prevents attorneys who are
not active members in good standing of the states in which
they have their principal law offices from “obtain[ing] a
license and petition[ing] the courts and speak[ing].” Plaintiffs
claim that the rule is a content-based restriction on speech
that fails the time, place and manner standards because it
cannot survive strict scrutiny review. Defendants respond that
the “principal law office” provision in Rule 83.8(a)(2) is
“indisputably content neutral.”


Rule 83.8(a)(2), to the extent that it can be characterized as
a restriction on speech, is a constitutionally valid time, place
and manner restriction. Courthouses are non-public forums.
Pearson, 581 A.2d at 353. The relevant test is whether Rule
83.8(a)(2), if viewed as a restriction on speech, is reasonable
and is not an effort to suppress the viewpoint of a speaker.
The Court declines plaintiffs' invitation to apply strict scrutiny
review because that is not the appropriate test for restrictions
on speech in non-public forums.


In addition, because the place at issue is a non-public forum,
the Court need not determine whether Rule 83.8(a)(2) is
a content-based or content-neutral restriction. Nevertheless,
in the interest of completeness, the Court notes that the
amended complaint insufficiently alleges that Rule 83.8(a)
(2) is a content-based restriction on speech because 1) on
its face, the rule does not discriminate against speech based
on its content, viewpoint or speaker identity and 2) there
is no allegation that enforcement of the rule involves the


receipt or consideration of any information with respect to the
viewpoints of the applicants on any particular subject.


Rule 83.8(a)(2), to the extent that it can be characterized as
a restriction on speech, is thus constitutionally valid if it is
reasonable and is not an effort by the government to suppress
the viewpoint of the speaker. The Court finds the “principal
law office” provision reasonable in light of 1) the inherent
power of a court to regulate the admission of lawyers to its
bar, as discussed above in the overbreadth analysis, and 2)
the rational basis for the provision, as discussed below in the
equal protection analysis. Plaintiffs do not sufficiently allege
in the amended complaint that defendants treat Rule 83.8(a)
(2) as an effort to suppress the viewpoint of any speaker.
Plaintiffs expound in the amended complaint that:


The hypothesis that a layman is presumptively competent
to represent themselves, unless he or she is mentally
ill, while on the other hand, Plaintiff[s and] experienced
lawyers are presumptively incompetent based on the
location of their principal office makes no sense.


There is, however, no factual allegation that defendants
actually consider or embrace this “hypothesis” in the course
of issuing or enforcing their rule. The Court concludes that
the amended complaint *63  does not sufficiently allege
that Rule 83.8(a)(2) is unconstitutional as a time, place
and manner restriction or as a content-or viewpoint-based
regulation of speech.


Accordingly, the content and viewpoint discrimination claim
will be dismissed.


2. Petition


The Petition Clause of the First Amendment protects the right
of individuals to access the courts for the resolution of legal
disputes. Borough of Duryea, Pa. v. Guarnieri, 564 U.S. 379,
131 S.Ct. 2488, 2494, 180 L.Ed.2d 408 (2011).


Plaintiffs claim that Rule 83.8(a)(2) violates the Petition
Clause because


it arbitrarily and irrationally presumes that the Plaintiffs,
and all experienced lawyers from nonreciprocity
jurisdictions, will file sham petitions for an anti-
competitive purpose, and only file sham petitions for an
anti-competitive purpose based on the location of their
principal office[.]
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Plaintiffs argue that such a presumption is misplaced and
illogical because 1) there is no evidence to support it and
2) it assumes that attorneys from non-reciprocal jurisdictions
will file sham petitions despite the possible professional
consequences.


Plaintiffs' claim does not survive dismissal because 1) Rule
83.8(a)(2), on its face, sets forth a requirement for bar
admission and does not address or restrict the ability of an
attorney to file petitions, sham or otherwise, and 2) there
is no allegation that the issuance or enforcement of the bar
admission rule has anything to do with the filing of petitions.
The bare assertion that the drafters of the rule “presumed” that
certain attorneys would file sham petitions is worthless.


Accordingly, the Court finds that the amended complaint does
not set forth a violation of the Petition Clause and thus will
dismiss that claim.


3. Association


Implicit in the right to engage in expressive activities
protected by the First Amendment, such as speech, assembly,
petition and religion, is the corresponding right to associate
freely with others. Roberts v. United States Jaycees, 468 U.S.
609, 622, 104 S.Ct. 3244, 82 L.Ed.2d 462 (1984). A law
that imposes penalties or withholds benefits from individuals
based on their membership in a disfavored group violates the
right to free association unless there are


compelling [government] interests, unrelated to the
suppression of ideas, that cannot be achieved through
means significantly less restrictive of associational
freedoms.


Id. at 623, 104 S.Ct. 3244.


Here, plaintiffs suggest that Rule 83.8(a)(2) impermissibly
interferes with the right to free association because the rule


imposes penalties and withholds privileges based solely
on plaintiffs' licensing in disfavored non-reciprocity
jurisdictions.


Plaintiffs complain that defendants cannot meet their burden
of proving the validity of the rule because the right of an
attorney to be admitted on motion is constitutionally protected
under the Privileges and Immunities Clause of Article IV,
section 2, as interpreted by the United States Supreme Court
in Supreme Court of Va. v. Friedman, 487 U.S. 59, 108 S.Ct.
2260, 101 L.Ed.2d 56 (1988).


Plaintiffs have not asserted a violation of the right to associate
freely in the amended complaint. The claim that Rule
83.8(a)(2) treats attorneys differently based on their licensing
status in non-reciprocal jurisdictions does not accurately
describe the operation of the rule. Rule *64  83.8(a)(2) limits
admission and membership privileges to attorneys who are
active members in good standing in the states in which they
maintain their principal law offices. The disputed rule does
not, as the amended complaint suggests, limit those privileges
based on whether attorneys are licensed in jurisdictions that
refuse to grant reciprocal privileges.


Plaintiffs also mischaracterize the scope of the Privileges
and Immunities Clause as interpreted in the Friedman
decision. The Friedman court held that a rule conditioning
bar admission on citizenship or residency in a particular state
violated the Privileges and Immunities Clause. Friedman,
487 U.S. at 70, 108 S.Ct. 2260. The Friedman court did
not address the constitutionality of a rule that conditions bar
admission on a different ground, see id. and plaintiffs do
not allege that Rule 83.8(a)(2) contains a state citizenship or
residency requirement. Accordingly, plaintiffs have not set
forth a violation of the right to free association. That claim
will be dismissed.


D. Fifth Amendment
Plaintiffs contest the validity of Rule 83.8(a)(2) under the
Fifth Amendment to the United States Constitution and assert
violations of the equal protection and due process doctrines.


1. Equal protection


A law that sets forth a


classification that neither proceeds along suspect lines
nor infringes fundamental constitutional rights must be
upheld against equal protection challenge [under the Fifth
or Fourteenth Amendment] if there is any reasonably
conceivable state of facts that could provide a rational basis
for the classification.


F.C.C. v. Beach Commc'ns, Inc., 508 U.S. 307, 313, 113 S.Ct.
2096, 124 L.Ed.2d 211 (1993). Under rational basis review,
the challenger of the classification has the burden to “negate
every conceivable basis which might support it.” Id. at 314–
15, 113 S.Ct. 2096. The legislative motive or justification for
the classification is irrelevant to the rational basis analysis
because
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a legislative choice is not subject to courtroom factfinding
and may be based on rational speculation unsupported by
evidence or empirical data.


Id. at 315, 113 S.Ct. 2096.


The amended complaint asserts an equal protection challenge
against Rule 83.8(a)(2) by arguing that the rule 1) disfavors
“otherwise equally qualified sister-state attorneys in bar
admission on motion” in violation of the Privileges and
Immunities Clause as described in Friedman, 2) discriminates
against those attorneys in the same manner that bar admission
rules in the nineteenth century unlawfully discriminated
against women and African–American applicants, 3)
intentionally withholds general admission privileges from
attorneys from certain states in retaliation against the failure
of those states to provide reciprocal admission privileges, 4)
irrationally discriminates against an unpopular class in the
same manner that the amendment to the state constitution
in Romer v. Evans, 517 U.S. 620, 116 S.Ct. 1620, 134
L.Ed.2d 855 (1996), unconstitutionally discriminated against
individuals on the basis of sexual orientation and 5)
irrationally assumes that a layman, who is “presumptively
capable of representing herself” in court, is competent while
an experienced lawyer who cannot meet the requirements of
Rule 83.8(a)(2) is incompetent.


Plaintiffs fail to assert an equal protection claim in the
amended complaint. The Privileges and Immunities Clause
does not apply to the instant case, as discussed above in
the association analysis, because *65  Rule 83.8(a)(2) does
not contain a state citizenship or residency requirement.
Rule 83.8(a)(2) does not classify individuals along suspect
lines such as by race. See Mass. Bd. of Ret. v. Murqia,
427 U.S. 307, 313, 96 S.Ct. 2562, 49 L.Ed.2d 520 (1976).
The rule also does not infringe upon a fundamental right
because, as discussed above in the overbreadth analysis,
there is no protected right to practice law in a court without
complying with the requirements for admission. Rule 83.8(a)
(2) is therefore subject to rational basis review.


Plaintiffs, however, fail to allege the lack of a rational basis
for the rule. Their bare assertion of a retaliatory motive
is unsupported by factual allegations and, in any event, is
irrelevant. Their conclusory statement that the drafters of
Rule 83.8(a)(2) were driven by an irrational presumption of
competence in laymen but not in experienced lawyers is,
likewise, unsupported, wrongheaded and irrelevant. Plaintiffs
make no effort to “negate every conceivable basis which
might support” the “principal law office” provision and thus


do not present an equal protection challenge to Rule 83.8(a)
(2).


The Court notes that, even if the equal protection claim
survived dismissal, it would not survive summary judgment
review because plaintiffs fail to negate the rational basis
that defendants set forth in support of the rule. Defendants
primarily justify the “principal law office” provision as
ensuring that every attorney who practices before the Court
is subject to “significant local supervision of a licensing
authority,” i.e., the bar of the state in which the attorney
performs a significant portion of his or her legal work.
Defendants submit that the justification rationally assumes
that


local licensing control is more effective than remote
supervision ... because few state bars would be familiar
with the legal practice in other states, nor have the
incentives to become particularly familiar with it, such that
they could provide as-effective supervision of the legal
work conducted out-of-state.


The Court finds that the “local supervision” justification
forms a plausible and rational basis for the “principal law
office” provision in Rule 83.8(a)(2). Plaintiffs fail to negate
or even address that justification. Their arguments focus
instead on identifying a set of attorneys who are not subject
to the challenged provision and on presenting examples of
invalid rules enacted by other jurisdictions in other contexts.
Those efforts fall well short of satisfying plaintiffs' burden of
negating the rational basis underlying the imposition of that
requirement on another set of attorneys.


Accordingly, the equal protection claim will be dismissed.


2. Due process


Finally, plaintiffs claim procedural and substantive due
process violations because


the same defendant judges who promulgate and enforce the
Local Rules are the same judges who decide whether they
are unlawful, and no man can be a judge in his own case.


That argument became moot when this case was assigned to
an out-of-district judge for adjudication. Accordingly, the due
process claim will be dismissed.
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ORDER


For the foregoing reasons, defendants' motion for dismissal
(Docket No, 23) is GRANTED, plaintiffs' motion for
summary judgment (Docket No. 25) is DENIED and the case
is DISMISSED.


So ordered.


All Citations


180 F.Supp.3d 46


Footnotes
1 The amended complaint declares that Doe “desires to remain anonymous because of privacy reasons and because he


fears reprisal against himself and his clients should his identity become public knowledge.” The Court concludes that
neither of the purported justifications for anonymity is sufficient and that even if his claims were otherwise viable, they
would be dismissed for failure to state a claim unless he pled them in his true name.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
On appeal from judgment of the Superior Court, Emmet G.
Sullivan, J., affirming decision of Board of Elections and
Ethics refusing to accept proposed initiative, the Court of
Appeals, Farrell, J., held that proposed initiative, to create
Office of Public Advocate for Assessments and Taxation
(OPA) with authority to appear and advocate on behalf
of interest of public and general taxpayers of District
of Columbia in administrative tax assessment proceedings
and to appeal tax assessments by mayor to superior court
and Court of Appeals, did not impermissibly infringe on
mayor's responsibility for assessment of taxable property or
impermissibly expand jurisdiction of court.


Reversed.
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Washington, D.C., was on the brief, for appellant.


William H. Lewis, with whom Alice P. McCrory, Washington,
D.C., was on the brief, for appellee District of Columbia Bd.
of Elections and Ethics.


Vincent Mark J. Policy, Washington, D.C., for intervenor-
appellees James Durham, Kenneth Price, the Apartment
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Before ROGERS, Chief Judge, and BELSON and FARRELL,
Associate Judges.


Opinion


FARRELL, Associate Judge:


D.C.Code § 1–1320(b)(1) (1987) provides that upon receipt
of a proposed initiative for submission to the electors, the
District of Columbia Board of Elections and Ethics (the
Board) “shall refuse to accept the measure if the Board
finds that it is not a proper subject of initiative ... under
the *2  terms of title IV of the District of Columbia Self–


Government and Governmental Reorganization Act....”1 In
this case the Board refused to accept a proposed initiative that,
in relevant part, would create an Office of Public Advocate
for Assessments and Taxation (OPA) with authority to appear
and advocate “on behalf of the interest of the public and
the taxpayers in general of the District” in administrative tax
assessment proceedings before the Board of Equalization and
Review (BER), and to appeal tax assessments by the Mayor
to the Superior Court and this court, either on its own or by
intervention in appeals by others.


The Board concluded that the proposed initiative violated title
IV of the Home Rule Act in two respects. First, creation of the
OPA with the specified powers would contravene the Mayor's
authority under § 448(5) of title IV, D.C.Code § 47–310(a)
(5) (1990), which provides that the Mayor shall “[s]upervise
and be responsible for the assessment of all property subject
to assessment and special assessments within the corporate
limits of the District for taxation....” Second, investing the
OPA with power to appeal assessments by the Mayor would
expand the jurisdiction of the Tax Division of the Superior
Court and of this court, in violation of § 602(a)(4) of title IV,
D.C.Code § 1–233(a)(4); that section prohibits the Council of
the District of Columbia—and thereby the electorate through


the initiative2—from “enact [ing] any act, resolution, or rule
with respect to any provision of title 11 of the District of
Columbia Code (relating to organization and jurisdiction of
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the District of Columbia courts).” For both of these reasons,
the Board determined that the proposed measure was not
“a proper subject of initiative ... under the terms of title
IV....” Appellant sought relief in Superior Court, D.C.Code §
1–1320(b)(3), and that court sustained the Board's decision
apparently on both grounds (the court issued no opinion).


Unpersuaded by either reason for refusing to place the
initiative before the electorate, we reverse.


I.


 As described above, the proposed initiative would create the
OPA and invest it with, among other things, the authority:


To appear before or to intervene in proceedings before the
Board of Equalization and Review, the Superior Court and
the Court of Appeals on behalf of the interest of the public
and the taxpayers in general of the District and to demand
a hearing pursuant to section 47–825(e) and/or (i) or under
any other provision of law in any matter or proceeding in
which the public advocate may deem the public interest
involved, including but not limited to proceedings with
respect to:


(i) The valuation, assessment, or classification of any
property, or


(ii) The appeal of an assessment of property and/or the
tax pertaining thereto.


In rejecting the initiative on the basis of this provision,3


the Board reasoned that the Mayor's authority under the
Charter to “supervise or be responsible for” the assessment
of property subject to taxation “cannot be exercised if a
subordinate to the Mayor may institute litigation before the
BER and the courts.” Contrary to the Mayor's authority, “this
proposed measure would require the Mayor to submit to the
demands of the OPA (a subordinate) at the administrative
level and permit that same subordinate to challenge the
Mayor's final assessment in the courts.” In the Board's *3
view, “the functions contemplated by the OPA could be


created, but only through the charter amending process.4


Not even the Council [of the District of Columbia], under
our system of government, would have the authority by
legislation to superimpose the OPA function on the Mayor.”


We hold that the trial court erred in agreeing with the
Board that the measure impermissibly infringes on the


Mayor's responsibility for assessment of taxable property.
We are required to construe the right of initiative liberally,
Convention Center, supra note 2, 441 A.2d at 913, and
may impose on the right “only those limitations expressed
in the law or ‘clear[ly] and compelling[ly]’ implied.” Id.
(quoting the “well-considered” opinion of the Texas Supreme
Court in Glass v. Smith, 150 Tex. 632, 244 S.W.2d 645
(1951)); see also id. at 924 (Gallagher, J., dissenting) (the
“charter grants of authority for the exercise of the initiative
and referendum are to be liberally construed”; “[b]eing
reservations of the power to the people, the court should strive
to effectuate ... their purpose”). Examination of the proposed
measure in relation to the Mayor's statutory responsibility for
tax assessments leads us to conclude that the initiative would
not contravene that authority.


Under existing law, the Mayor's powers in regard to taxation
are broad but not unlimited. As stated earlier, the Charter
directs the Mayor broadly to “supervise and be responsible
for the assessment of all property subject to assessment
and special assessments....” With respect to real property,
this authority was given specific content by the District


of Columbia Real Property Tax Revision Act of 19745 in
which, as this court explained in District of Columbia v.
Catholic Univ. of America, 397 A.2d 915, 919 (D.C.1979),
“Congress placed broad powers of assessment, notification,
rate establishment and collection with the Mayor and the
Council” (emphasis added). In keeping with the Charter, the
Act provided that the Mayor “shall assess all real property ...
and administer and collect the real property tax within the


District.” D.C.Code § 47–821(a).6 Property assessments are
to be made by assessors appointed by the Mayor, subject to
“regulations concerning the assessment and reassessment of
real property” adopted by the Council. §§ 47–821(b), –820(c).
The assessed value of real property means “the estimated
market value of such property” as determined by objective
factors enumerated (non-exclusively) in § 47–820(a). The Act
further established the BER, whose members are appointed
by the Mayor with the advice and consent of the Council. §
47–825(a).


On or before March 1 of each year, the Mayor compiles
the “preliminary assessment roll” containing a list of all
real property and the estimated market value of each such
property. § 47–823(a). After taxpayers are notified of the
assessed value of their property, the preliminary assessment
roll is submitted to the BER which, “[p]ursuant to applicable
provisions of law, regulations adopted by the Council, or
orders of the Mayor, ... shall attempt to assure that all
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real property is assessed at the estimated market value.” §
47–825(f). Taxpayers may challenge proposed assessments
before the BER, and “[b]ased on the record of complaints
or of other information available to or solicited by the
Board, the Board shall raise or lower the estimated market
value of any real property” on specified conditions, “and
shall revise the assessment roll accordingly.” Id. The revised
assessment is then presented to the Mayor, who “shall make
such further revisions to the assessment roll as are required
under other applicable *4  provisions of law, and shall
approve such assessment roll....” § 47–825(g) (emphasis
added). The approved assessment roll “shall constitute the
basis of assessment for the forthcoming fiscal year,” subject
to the right of “person[s] aggrieved by any assessment,
classification, equalization, or valuation” to seek judicial
review. §§ 47–825(g), (i).


From this description, it is evident that the Mayor's authority
over tax assessments is broad but circumscribed. Through
his or her delegate, the Mayor conducts the preliminary
assessments in conformity with regulations adopted by the
Council and the statutory definition of assessed value. The
preliminary assessment roll is submitted to the BER which,
again in keeping with applicable laws and regulations and
guided by the basic aim “to assure that all real property is
assessed at the estimated market value,” prepares the revised
assessment roll which the Mayor “shall approve,” subject to
further revisions required by law. The Board emphasized the
BER's role as “an executive agency under the Mayor which,
together with the Department of Finance and Revenue, assists
the Mayor in the final determination of the assessment roll.”
While that is so, it is also apparent that the Mayor's authority
is restrained by the semi-independent role of the BER in
the assessment process, as well as by the Council's authority
to regulate that process. And the outcome is subject to an
aggrieved person's additional right of judicial review.


It is against this background that the proposed role of the
OPA must be examined to decide whether it impermissibly
limits the Mayor's authority. As appellant correctly points
out, the OPA would have no role to play in the initial
property assessment by the Mayor's delegate, and would
have no authority to order an increase or decrease in the
preliminary estimate. That authority remains with the BER,
subject to the Mayor's limited amendatory authority. Indeed,
since all participants in the process are charged with the
duty to assess property at the estimated market value, it is
not unreasonable to view the OPA's proposed role before
the agency as collaborating with the Mayor and the BER to


achieve that common aim. Furthermore, as in the case of the
BER itself, section 3 of the initiative provides that the Public
Advocate would be appointed by the Mayor with the advice
and consent of the Council. Necessarily too, as an executive
official, the Public Advocate would be subject to discharge by


the Mayor in accordance with applicable law.7 See Bowsher
v. Synar, 478 U.S. 714, 726, 106 S.Ct. 3181, 3188, 92 L.Ed.2d
583 (1986). In our judgment, these limitations on the OPA's
role and independence are sufficient to overcome the Board's
concern that the OPA—a “subordinate” of the Mayor—could
intervene and take positions contrary to the Mayor's assessor
before the BER, and so undermine the chief executive's
authority.


What principally disturbed the Board, however, as we
understand its ruling, is not merely that the OPA could
challenge the Mayor's preliminary assessment before the
BER but that it could appeal final assessments in the courts.
Of course, “[a]ny person aggrieved” by an assessment—
typically the taxpayer—already may appeal to the courts,
and so the issue before us is whether permitting a
designated additional person to appeal “in the public
interest” fundamentally infringes on the Mayor's authority
as described. We find important instruction on this issue in
the Supreme Court's decision in Morrison v. Olson, 487 U.S.
654, 108 S.Ct. 2597, 101 L.Ed.2d 569 (1988), analyzing a


conceptually similar issue of separation of powers.8


*5  Morrison involved a series of questions concerning the
constitutionality of the independent counsel provisions of the
Ethics in Government Act of 1978 (the Act), providing for
the appointment of an independent counsel to investigate and,
if appropriate, prosecute certain high ranking government
officials for violations of federal criminal laws. The ultimate
question the Court faced was “whether the Act is invalid
under the constitutional principle of separation of powers.”
Id. at 685, 108 S.Ct. at 2616. This involved both the narrower
issue of whether the Act's provision allowing the Attorney
General to remove the independent counsel from office
only upon a showing of “ ‘good cause,’ taken by itself,
impermissibly interferes with the President's exercise of his
constitutionally appointed functions,” id.; and the broader
issue of whether, “taken as a whole, the Act violates the
separation of powers by reducing the President's ability to
control the prosecutorial powers wielded by the independent
counsel.” Id.


In concluding that the good-cause removal provision alone
did not “unduly trammel[ ]” on or “impermissibly burden[ ]”
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the President's power to control or supervise the independent
counsel, id. at 691, 692, 108 S.Ct. at 2619, 2620, the
Court was satisfied that “the Executive, through the Attorney
General, retains ample authority to assure that the counsel is
competently performing his or her statutory responsibilities
in a manner that comports with the provisions of the Act.”
Id. at 692, 108 S.Ct. at 2619. Turning then to the question
whether the Act, “taken as a whole, violates the principle of
separation of powers by unduly interfering with the role of
the Executive Branch,” the Court noted that it had “never
held that the Constitution requires that the three Branches of
Government ‘operate with absolute independence,’ ” id. at
693–94, 108 S.Ct. at 2620–21, quoting United States v. Nixon,
418 U.S. 683, 707, 94 S.Ct. 3090, 3107, 41 L.Ed.2d 1039
(1974); rather the question was always whether a particular
measure “ ‘impermissibly undermine[s]’ the powers of the
Executive Branch,” id. at 695, 94 S.Ct. at 3101, quoting
Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833,
856, 106 S.Ct. 3245, 3259, 92 L.Ed.2d 675 (1986), or “
‘disrupts the proper balance between the coordinate branches
[by] prevent[ing] the Executive Branch from accomplishing
its constitutionally assigned functions,’ ” id., citing Nixon v.
Administrator of General Services, 433 U.S. 425, 443, 97
S.Ct. 2777, 2790, 53 L.Ed.2d 867 (1977).


The Court did not deny that the Act reduced the President's
control or supervision over the investigation and prosecution
of certain alleged criminal activity: “[t]he Attorney General
is not allowed to appoint the individual of his choice; he
does not determine the counsel's jurisdiction; and his power
to remove counsel is limited.” Id. at 695–96, 94 S.Ct. at
3101–02. The Court concluded, “[n]onetheless, [that] the Act
does give the Attorney General several means of supervising
or controlling the prosecutorial powers that may be wielded
by an independent counsel.” The “[m]ost important[ ]” of
these was the Attorney General's retention of “the power to
remove the counsel for ‘good cause,’ a power that we have
already concluded provides the Executive with substantial
ability to ensure that the laws are ‘faithfully executed’ by
an independent counsel.” Id. at 696, 94 S.Ct. at 3101. This
power, combined with the Attorney General's unreviewable
discretion not to appoint an independent counsel and ability
indirectly to affect the counsel's jurisdiction by the facts
submitted to the appointing court, left the Executive Branch
“sufficient control over the independent counsel to ensure that
the President is able to perform his constitutionally assigned
duties.” Id.


*6  Our task, in this local dispute over separation of powers,
is similarly to decide whether the establishment of the OPA
with the authority to contest the Mayor's tax assessments in
court “impermissibly burdens” or “unduly interferes with”
the Mayor's charter responsibility for tax assessments. The
OPA's proposed authority to advocate in court is, to begin
with, scarcely comparable to the awesome power to prosecute
executive officials given the independent counsel by the
Ethics in Government Act. As discussed earlier, creation of
the OPA would leave the administrative decisional authority
over assessments untouched, and, as to judicial review, it
would merely enlarge the class of those persons already
allowed to contest the Mayor's assessments. Moreover, quite
unlike in Morrison, the Mayor would be free to appoint the
“individual of his choice” as Public Advocate subject to the
advice and consent of the Council. And too, consistent with
the factor the Court deemed “most important” in Morrison,
the Public Advocate's status as an executive official insures
that the Mayor would hold the power to discharge him, upon a
showing we have no occasion presently to decide. As already
demonstrated, the Mayor and Council do not “operate with
absolute independence,” Morrison, supra, quoting United
States v. Nixon, supra, in regard to property assessments, and
even the BER—an executive agency—performs something of
an independent role in the assessment process.


We conclude, all things considered, that the responsibility for
tax assessments conferred on the Mayor by Congress is left
essentially intact, and hence is not impermissibly burdened,


by the proposed initiative.9


II.


 The Board further concluded that the initiative would expand
the jurisdiction of the courts in violation of § 602(a)(4) of
the Charter, D.C.Code § 1–233(a)(4), which prohibits the
Council (and hence the electorate directly) from enacting
any legislation “with respect to any provision of title 11 of
the District of Columbia Code (relating to organization and
jurisdiction of the District of Columbia courts).” The Board
reasoned:


At the present time, neither the Tax Division of the
Superior Court nor the Court of Appeals has jurisdiction
over an assessment appeal by a non-owner of property.
Under this proposed initiative, the court's jurisdiction
would be expanded to include non-owners of property
and individuals who do not fall within the definition of
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“aggrieved person” [under D.C. Code §§ 47–825(i) and
47–3303].


We conclude that the Board has erroneously conflated
jurisdiction under title 11 and the question of who has
standing to appeal under title 47 of the Code.


D.C.Code § 11–1201(1) (1989) provides:


The Tax Division of the Superior Court shall be assigned
exclusive jurisdiction of—(1) all appeals from and
petitions for review of assessments of tax ... made by the


District of Columbia. [Emphasis added.]10


*7  Nothing on the face of title 11 limits the Tax Division's
jurisdiction by reference to who may appeal an assessment;
the statute restricts the court's jurisdiction by subject matter,
viz., to appeals from “assessments of tax.” Thus, this case is
quite different from Capitol Hill Restoration Society, Inc. v.
Moore, 410 A.2d 184 (D.C.1979), on which appellees rely.
In that case the issue was whether this court could review
directly an agency decision that did not satisfy the “contested
case” limitation imposed on our review of agency action by
title 11. We observed that D.C.Code § 11–722, by its terms,
enables this court to review agency action “in accordance
with the District of Columbia Administrative Procedure Act,”
which in turn limits our review to contested cases as defined
in D.C.Code § 1–1502(8). Thus, we stated, “pursuant to § 11–
722 this court has jurisdiction to review directly agency action
taken only in a contested case.” Id. at 186 (emphasis added).
We therefore held that to permit review of the agency decision
in that case—which did not result from a “trial-type hearing”
required for a contested case—would have “expanded our
traditional jurisdictional grant under Title 11 to encompass
noncontested cases.” Id. at 188.


Capitol Hill thus dealt with a limitation that title 11 imposes
on the kind of agency actions this court may review, and
a limitation expressed by title 11 itself (by reference to the
Administrative Procedure Act). The initiative in question
would not expand the kind of appeals the Superior Court may
hear beyond those involving tax assessments, and so does
not appear to affect title 11 at all. Appellees argue, however,
that it would do so indirectly in the following manner. They
state that the phrase “all appeals” in § 11–1201(1) must be
understood by reference to the specific “appeal” permitted


by title 47,11 and that cases antedating the Home Rule Act
establish that, as a matter of jurisdiction, appeals from tax
assessments can be brought only by “persons aggrieved” in
the sense of being directly and personally affected thereby.


E.g., National Bank of Washington v. District of Columbia,
96 U.S.App.D.C. 395, 396–97, 226 F.2d 759, 760 (1953)
(District of Columbia Tax Court lacked jurisdiction over
appeal from tax assessment because “necessary party”—in
form of person whose “individual interests are directly and
personally affected” by the assessment—was lacking).


Whatever the jurisdictional validity of an appeal from a tax
assessment brought by a party not personally affected prior to
the Home Rule Act, we reject the argument that the Charter's
prohibition on Council enactments “with respect to title 11”
must be read to bar additions to the class of those who may
appeal tax assessments under title 47. In District of Columbia
v. Sullivan, 436 A.2d 364, 366 (D.C.1981), this court pointed
out that the restriction against laws affecting the jurisdiction
of the courts (at the time D.C.Code § 1–147(a)(4)) was
enacted by Congress “to give the newly enacted District of


Columbia Court Reorganization Act of 197012 an opportunity
to prove its effectiveness,” noting the following explanation
by Congressman Adams in the full committee markup on the
Home Rule Act:


the purpose of this [provision barring amendments to title
11] was the very strong argument made by the court and
supported by members of the bar ... that the Reorganization
Act had just gone into effect. Therefore, the structure of the
courts should have an opportunity for that Reorganization
Act to be completely carried out.
Staff of House Comm. on the District of Columbia, 93d
Cong., 2d Sess., Home Rule for the District of Columbia,
1973–1974, *8  1081 (Comm. Print 1974) (emphasis by


Sullivan ).13 The Court Reorganization Act, as explained
above, had given the Tax Division of the Superior Court
exclusive jurisdiction of appeals from assessments of tax.
In our judgment, an enlargement of the class of persons
who may bring such appeals does not affect the “structure
of the courts” or the jurisdictional arrangement Congress
had decided upon in the Reorganization Act.


In District of Columbia v. Greater Washington Central Labor
Council, 442 A.2d 110 (D.C.1982), cert. denied, 460 U.S.
1016, 103 S.Ct. 1261, 75 L.Ed.2d 487 (1983), this court
dealt with a similar claim that the Council of the District
of Columbia had improperly expanded the jurisdiction of
the courts by vesting the Superior Court with the right to
enforce workers' compensation awards and this court with
the authority to review final compensation orders. We held
that the Council “did not affect impermissibly the jurisdiction
of the local courts by enacting the Workers' Compensation
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Act.” Id. at 117. We observed that “the Superior Court has
jurisdiction of any civil action or other matter (at law or in
equity) brought in the District of Columbia”; that within the
court's general equitable powers is the authority to enforce
orders of the Mayor and administrative agencies; and that,
therefore, “the enforcement of a compensation order of the
Mayor ... would fall within the equitable jurisdiction presently


vested in the Superior Court.” Id. (emphasis added).14 In
the present case, we likewise conclude that appeals by the
proposed OPA would fall within the jurisdiction presently
vested in the Tax Division over appeals from assessments of


tax.15


III.


The judgment of the Superior Court affirming the Board's
decision is


Reversed.


All Citations


584 A.2d 1


Footnotes
1 Pub.L. No. 93–198, 87 Stat. 774 (1973) (commonly known as the Home Rule Act). Title IV is entitled “The District Charter.”


The right of initiative was given the citizens of the District of Columbia by the Initiative, Referendum and Recall Charter
Amendments Act of 1977, D.C.Code §§ 1–281 to –295.


2 “[A]bsent express or implied limitation, the power of the electorate to act by initiative is coextensive with the power of the
legislature to adopt legislative measures.” Convention Center Referendum Comm. v. District of Columbia Bd. of Elections
& Ethics, 441 A.2d 889, 897 (D.C.1981) (en banc) (plurality opinion).


3 The Board did not find that other aspects of the initiative disqualified it under § 1–1320(b)(1).


4 Section 303(a) of the Home Rule Act, D.C.Code § 1–205(a), provides that, with certain exceptions, “[t]he charter set forth
in title IV ... may be amended by an act passed by the Council and ratified by a majority of the registered qualified electors
of the District,” subject to further approval by a concurrent resolution of the Congress.


5 Title IV of Pub.L. No. 93–407, 88 Stat. 1051, codified as amended at D.C.Code §§ 47–801 et seq. (1990).


6 The Mayor has delegated his responsibilities in this regard to the Department of Finance and Revenue, see, e.g., 21
D.C.Reg. 2445 (1975).


7 See District of Columbia Government Comprehensive Merit Personnel Act of 1978, D.C.Code §§ 1–601.1 to 1–637.2
(1987).


8 Both the Board and the intervenor-appellees dispute the relevance of Morrison by asserting that the instant case has
nothing to do with the separation of powers, but rather involves only the issue of whether the electorate “can amend the
Charter” when the Council cannot do so except by a specific process. See note 4, supra. This argument has no merit. The
issue presented would be whether the Council or the electorate can amend the Charter by ordinary legislation (to which
the plain answer is no) only if the proposed initiative contravened the Mayor's authority under § 448(5) of the Charter, as
the Board found. In concluding that “[n]ot even the Council, under our system of government, would have the authority
by legislation to superimpose the OPA function on the Mayor,” the Board unmistakably found what it perceived to be
a violation of the basic apportionment of authority under the Charter. Although the Board naturally did not engage in
separation of powers analysis under the federal constitution, as in Morrison, the similarity of the basic issues is manifest.


9 We reject the additional argument made by the Board for the first time in the Superior Court that the proposed measure
would create “a fourth branch of government” because the initiative allows the Public Advocate to “demand a hearing ...
under any other provision of law in any matter or proceeding in which the public advocate may deem the public interest
involved....” Should the Public Advocate take this language, in the Board's words, as “infinite authority ... to pursue
matters of unlimited dimension,” it would be time enough then for courts to curb a clear abuse of the authority—limited to
proceedings respecting the valuation, assessment, or classification of property for tax purposes—granted by the proposed
initiative.


10 Section 11–1202 reinforces § 11–1201(1) by providing that, “[n]otwithstanding any other provision of law, the jurisdiction
of the Tax Division of the Superior Court to review the validity and amount of all assessments of tax made by the District
of Columbia is exclusive.” Effective “on and after the effective date of the District of Columbia Court Reorganization Act
of 1970, [Pub.L. No. 91–358, Title I, 84 Stat. 475 (1970) ],” § 11–1202 abolished “any common-law remedy with respect
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to assessments of tax in the District of Columbia and any equitable action to enjoin such assessments available in court
other than the former District of Columbia Tax Court....”


11 Section 47–835(i) permits an appeal from a tax assessment “in the same manner and to the extent as provided in §§ 47–
3303 and 47–3304.” Section 47–3301 defines “appeal” as “the appeal provided in this chapter,” and § 47–3303 permits
“[a]ny person aggrieved by any assessment by the District of any [one of specified taxes]” to appeal from the assessment
to the Superior Court. Section 47–3304(a) permits review of decisions of the Superior Court in civil taxes by this court “in
the same manner as other decisions of the court in civil cases tried without a jury.”


12 See note 10, supra.


13 See also Committee Print at 1358 (statement of Congressman Diggs) (“The judiciary section of [title IV] ... reserves to
the Congress the right to modify the composition or the structure or jurisdiction of the courts”).


14 We similarly held that, since the provision for an agency hearing under the Workers' Compensation Act satisfied the
contested-case limitation on our jurisdiction, “this court will review compensation claims by virtue of its preexisting
jurisdiction to review administrative proceedings.” 442 A.2d at 117–18.


15 The intervenor-appellees argue that Greater Washington is inapposite because enforcement of the compensation orders
involved there would occur under the general civil jurisdiction of the Civil Division of the Superior Court, whereas the
Tax Division has sharply limited jurisdiction. But the relevance of this distinction depends upon appellees' argument that
the traditional limitation on the meaning of “persons aggrieved” in regard to tax appeals was a structural or jurisdictional
limitation of the sort Congress had in mind in barring Council amendments to title 11. We have rejected that argument.
As a separate basis for concluding that the proposed initiative would expand the courts' jurisdiction, the Board noted that
the measure seemingly would allow the Public Advocate to appeal an assessment without the requirement of D.C.Code
§ 47–3303 having been met, viz., that the person aggrieved by the assessment first pay the tax under protest. For the
reasons stated in the text, however, we do not regard the abstract possibility that the property tax would go unpaid while
the Public Advocate appeals as “affect[ing] impermissibly the jurisdiction of the local courts.” Greater Washington Central
Labor Council, 442 A.2d at 117. As a practical matter, and in view of the substantial penalties for failure to pay taxes
timely, the likelihood that a tax will remain unpaid while the OPA pursues an appeal (whether allied with the taxpayer or
in opposition to him) appears extremely remote. In any case, we need not and do not decide whether compliance with
the pre-payment requirement of § 47–3303 is a prerequisite to filing in court by the OPA.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Yasser ABBAS, Appellant
v.


FOREIGN POLICY GROUP, LLC
and Jonathan Schanzer, Appellees.
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|


Decided April 24, 2015.


Synopsis
Background: Son of president of Palestinian Authority
brought defamation action against publisher of political
magazine and author of article published in magazine.
Defendants moved to dismiss for failure to state a claim,
and also filed special motion to dismiss pursuant to
District of Columbia's Anti–Strategic Lawsuits Against
Public Participation Act (Anti–SLAPP Act). The United
States District Court for the District of Columbia, Emmet G.
Sullivan, J., 975 F.Supp.2d 1, granted the special motion and
denied the other dismissal motion as moot. Plaintiff appealed,
and defendants, as appellees, renewed their motion to dismiss
for failure to state a claim.


Holdings: The Court of Appeals, Kavanaugh, Circuit Judge,
held that:


a federal court exercising diversity jurisdiction may not
apply the D.C. Anti-SLAPP Act's special motion to dismiss
provision but, instead, must apply the Federal Rules of Civil
Procedure, and


under D.C. law, as predicted by the Court of Appeals,
plaintiff's allegations did not suffice to make out a defamation
claim.


Judgment affirmed.


*1331  Appeal from the United States District Court for the
District of Columbia (No. 1:12–cv–01565).


Attorneys and Law Firms


Louis G. Adolfsen argued the cause for appellant. With him
on the briefs was S. Dwight Stephens.


Kevin T. Baine argued the cause for appellees. With him on
the brief were Adam R. Tarosky, James M. McDonald, Nathan
E. Siegel, Seth D. Berlin, and Shaina J. Ward.


Irvin B. Nathan, Attorney General, Office of the Attorney
General for the District of Columbia, Ariel B. Levinson–
Waldman, Senior Counsel to the Attorney General, Todd S.
Kim, Solicitor General, Loren L. AliKhan, Deputy Solicitor
General, and Rebecca P. Kohn, Assistant Attorney General,
were on the brief for the District of Columbia as amicus curiae
in support of the District of Columbia Anti–SLAPP Act's
applicability in federal diversity cases.


Laura R. Handman, Alison Schary, Thomas R. Burke,
Richard A. Bernstein, Kevin M. Goldberg, Karen Kaiser,
Jonathan Bloom, Randy L. Shapiro, Jonathan D. Hart, Mark
H. Jackson, Jason P. Conti, Jacob P. Goldstein, Oscar Grut,
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Ashley Messenger, Susan Weiner, David E. McCraw, Mark
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Babinski, Karen H. Flax, Julie Xanders, Ed Lazarus, John B.
Kennedy, and James A. McLauglin were on the brief for amici
curiae Media Organizations in support of appellees.


Before: KAVANAUGH and SRINIVASAN, Circuit Judges,
and EDWARDS, Senior Circuit Judge.


Opinion


Opinion for the Court filed by Circuit Judge KAVANAUGH.


KAVANAUGH, Circuit Judge:


**468  Yasser Abbas is the son of current Palestinian
leader Mahmoud Abbas. In 2012, the Foreign Policy Group
published an article on its website about Yasser Abbas
and his brother Tarek. At the outset, the article asked two
questions: “Are the sons of the Palestinian president growing
rich off their father's system?” and “Have they enriched
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themselves at the expense of regular Palestinians—and even
U.S. taxpayers?”


In response to the questions posed in the article, Yasser
Abbas filed suit in the U.S. District Court for the District of
Columbia against the Foreign Policy Group and the article's
author, Jonathan Schanzer. Abbas alleged defamation under
D.C. law. But the D.C. Anti–Strategic Lawsuits Against
Public Participation Act of 2010 (known as the Anti–SLAPP
Act) requires courts, upon motion by the defendant, to dismiss
defamation lawsuits that target political or public advocacy,
unless the plaintiff can show a likelihood of success on the
merits. Applying the D.C. Anti–SLAPP Act, the District
Court dismissed Abbas's defamation complaint.


*1332  **469  Abbas now appeals. He contends that
a federal court exercising diversity jurisdiction may not
apply the D.C. Anti–SLAPP Act's special motion to dismiss
provision. In Abbas's view, the D.C. provision makes it easier
for defendants to obtain dismissal of a case before trial than
the more plaintiff-friendly standards in Rules 12 and 56 of
the Federal Rules of Civil Procedure. Citing the Supreme
Court's decision in Shady Grove Orthopedic Associates, P.A.
v. Allstate Insurance Co., 559 U.S. 393, 130 S.Ct. 1431, 176
L.Ed.2d 311 (2010), Abbas says we must follow the Federal
Rules, not the D.C. Anti–SLAPP Act, in this federal court
proceeding. We agree with Abbas on that point. But we affirm
the District Court's judgment on an alternative ground: Under
Federal Rule 12(b)(6), Abbas's allegations do not suffice to
make out a defamation claim under D.C. law.


I


A


 Many States have enacted anti-SLAPP statutes to give more
breathing space for free speech about contentious public
issues. Those statutes “try to decrease the ‘chilling effect’ of
certain kinds of libel litigation and other speech-restrictive
litigation.” Eugene Volokh, The First Amendment and Related
Statutes 118 (5th ed.2014). The statutes generally accomplish
that objective by making it easier to dismiss defamation suits
at an early stage of the litigation.


 Like the various States' anti-SLAPP laws, the D.C.
Anti–SLAPP Act makes it easier for defendants sued for
defamation and related torts to obtain quick dismissal of
harassing lawsuits. The D.C. Council passed the Act in 2010


in response to what the Council described as an upsurge
in “lawsuits filed by one side of a political or public
policy debate aimed to punish or prevent the expression of
opposing points of view.” Council of the District of Columbia,
Committee on Public Safety and the Judiciary, Report on Bill
18–893, at 1 (Nov. 18, 2010).


Under the Act as relevant here, a defendant may file a
special motion to dismiss “any claim arising from an act
in furtherance of the right of advocacy on issues of public
interest.” D.C.Code § 16–5502(a). To obtain dismissal, the
defendant first must make a “prima facie showing that the
claim at issue arises from an act in furtherance of the right of
advocacy on issues of public interest.” Id. § 16–5502(b). If the
defendant makes that prima facie showing, then the plaintiff
must demonstrate that “the claim is likely to succeed on the
merits.” Id. If the plaintiff makes that showing, the defendant's
special motion to dismiss must be denied. Otherwise, the
special motion to dismiss must be granted. See id. (As we will
see, that likelihood of success requirement is important to this
case.) While a special motion to dismiss is pending, discovery
is stayed except for limited purposes. Id. § 16–5502(c). A
defendant who prevails on a special motion to dismiss may
recover the costs of litigation, including reasonable attorney's
fees. Id. § 16–5504(a).


B


Yasser Abbas is the son of Palestinian leader Mahmoud Abbas
and is a businessman with substantial commercial interests
in the Middle East. Yasser Abbas and his brother Tarek were
featured in “The Brothers Abbas,” an article by Jonathan
Schanzer published by Foreign Policy Group on its website.


Schanzer's article addresses the Abbas brothers' wealth and
its possible sources. The article's subtitle poses a question:
“Are the sons of the Palestinian president **470  *1333
growing rich off their father's system?” The first paragraph
asks a similar question: “Have they enriched themselves at the
expense of regular Palestinians—and even U.S. taxpayers?”


The article recounts allegations of corruption that a former
economic advisor to Yasir Arafat made against Mahmoud
Abbas. It then describes the “conspicuous wealth” of Yasser
and Tarek Abbas. Noting that the brothers' success “has
become a source of quiet controversy in Palestinian society,”
the article describes their credentials and business ventures
in some detail. In discussing Yasser Abbas, the article
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acknowledges that the “president's son is certainly entitled
to do business in the Palestinian territories. But the question
is whether his lineage is his most important credential—a
concern bolstered by the fact that he has occasionally served
in an official capacity for the Palestinian Authority.” Finally,
the article notes that “the Abbas brothers have largely dropped
out of sight,” but that Palestinians continue to whisper about
the source of the brothers' success.


In response to the article, Yasser Abbas filed a D.C.-law
defamation suit in the U.S. District Court for the District of
Columbia against the Foreign Policy Group and Schanzer.
Abbas's defamation claims rest on the two questions posed at
the outset of the article. See Compl. ¶¶ 46–94.


The Foreign Policy Group and Schanzer moved to dismiss
the complaint under the special motion to dismiss provision
of the D.C. Anti–SLAPP Act. They also moved to dismiss
under Federal Rule of Civil Procedure 12(b)(6). The District
Court granted the defendants' special motion to dismiss under
the D.C. Anti–SLAPP Act, dismissed Abbas's complaint with
prejudice, and denied the defendants' Rule 12(b)(6) motion as
moot. Abbas v. Foreign Policy Group, LLC, 975 F.Supp.2d 1,
20 (D.D.C.2013). Abbas promptly appealed.


II


 The first issue before the Court is whether a federal court
exercising diversity jurisdiction may apply the D.C. Anti–
SLAPP Act's special motion to dismiss provision. The answer
is no. Federal Rules of Civil Procedure 12 and 56 establish
the standards for granting pre-trial judgment to defendants
in cases in federal court. A federal court must apply those
Federal Rules instead of the D.C. Anti–SLAPP Act's special
motion to dismiss provision.


A


 A federal court exercising diversity jurisdiction should not
apply a state law or rule if (1) a Federal Rule of Civil
Procedure “answer[s] the same question” as the state law
or rule and (2) the Federal Rule does not violate the Rules
Enabling Act. Shady Grove Orthopedic Associates, P.A. v.
Allstate Insurance Co., 559 U.S. 393, 398–99, 130 S.Ct. 1431,
176 L.Ed.2d 311 (2010) (majority opinion) (citing Hanna v.
Plumer, 380 U.S. 460, 463–64, 85 S.Ct. 1136, 14 L.Ed.2d 8


(1965)).1


 For the category of cases that it covers, the D.C. Anti–
SLAPP Act establishes the circumstances under which a
court must dismiss a plaintiff's claim before trial—namely,
when the court concludes that the plaintiff does not have a
likelihood of success on the merits. But Federal Rules of
Civil Procedure 12 and 56 “answer the same question” about
the circumstances **471  *1334  under which a court must
dismiss a case before trial. And those Federal Rules answer
that question differently: They do not require a plaintiff to


show a likelihood of success on the merits.2


That difference matters. Under the Federal Rules, a plaintiff
is generally entitled to trial if he or she meets the Rules 12
and 56 standards to overcome a motion to dismiss or for
summary judgment. But the D.C. Anti–SLAPP Act nullifies
that entitlement in certain cases. Under the D.C. Anti–SLAPP
Act, the plaintiff is not able to get to trial just by meeting those
Rules 12 and 56 standards. The D.C. Anti–SLAPP Act, in
other words, conflicts with the Federal Rules by setting up an
additional hurdle a plaintiff must jump over to get to trial.


 In particular, under Federal Rule 12(b)(6), a plaintiff can
overcome a motion to dismiss by simply alleging facts
sufficient to state a claim that is plausible on its face. See
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct.
1955, 167 L.Ed.2d 929 (2007). A well-pleaded complaint
“may proceed even if it strikes a savvy judge that actual proof
of the facts alleged is improbable.” Id. at 556, 127 S.Ct. 1955.
If the complaint survives a motion to dismiss, a defendant may
still move before trial for summary judgment under Rule 56.
But Rule 56 permits summary judgment only “if the movant
shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). Rules 12 and 56 help form “an integrated
program” for determining whether to grant pre-trial judgment
in cases in federal court. Makaeff v. Trump University, LLC,
715 F.3d 254, 274 (9th Cir.2013) (Kozinski, J., concurring);
see also Makaeff v. Trump University, LLC, 736 F.3d 1180,
1188 (9th Cir.2013) (Watford, J., dissenting from denial of
rehearing en banc) (Rules 12 and 56 “establish the exclusive
criteria for testing the legal and factual sufficiency of a claim
in federal court.”).


In short, unlike the D.C. Anti–SLAPP Act, the Federal Rules
do not require a plaintiff to show a likelihood of success on
the merits in order to avoid pre-trial dismissal. Under Shady
Grove, therefore, we may not apply the D.C. Anti–SLAPP
Act's special motion to dismiss provision.
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To avoid that conclusion, the defendants in this case advance
four basic arguments.


First, the defendants try to portray the D.C. Anti–SLAPP
Act's special motion to dismiss provision as functionally
identical to Federal Rule 56's summary judgment test. They
creatively argue that the D.C. Anti–SLAPP Act's likelihood
of success standard is just another way of describing the
federal test for summary judgment. As they see it, the D.C.
Anti–SLAPP Act therefore does not conflict with the Federal
Rules' comprehensive scheme for testing the sufficiency of a
complaint. And they further say that state rules that answer
the same question in the same way as the Federal Rules are
not preempted under Shady Grove. Therefore, in their view,
the D.C. Anti–SLAPP Act, taken as a whole, does not alter
the standard for pre-trial dismissal or summary judgment, but
simply layers a right to attorney's fees in this category of
cases on top of the existing federal procedural scheme. See
D.C.Code § 16–5504 (D.C. Anti–SLAPP Act attorney's fees
provision).


The main problem with the defendants' theory is that it
requires the Court to re- **472  *1335  write the special
motion to dismiss provision. Had the D.C. Council simply
wanted to permit courts to award attorney's fees to prevailing
defendants in these kinds of defamation cases, it easily
could have done so. But the D.C. Council instead enacted
a new provision that answers the same question about the
circumstances under which a court must grant pre-trial
judgment to defendants. Moreover, the D.C. Court of Appeals
has never interpreted the D.C. Anti–SLAPP Act's likelihood
of success standard to simply mirror the standards imposed
by Federal Rules 12 and 56. Put simply, the D.C. Anti–
SLAPP Act's likelihood of success standard is different from
and more difficult for plaintiffs to meet than the standards


imposed by Federal Rules 12 and 56.3


Second, the defendants suggest that the special motion to
dismiss provision embodies a substantive D.C. right not found
in the Federal Rules—a form of qualified immunity shielding
participants in public debate from tort liability.


 Qualified immunity heightens the substantive showing a
plaintiff must make in order to hold a defendant liable.
To over-simplify for present purposes, qualified immunity
allows defendants to avoid liability even when they may have
violated the law so long as they acted reasonably. Qualified
immunity (on its own) does not tell a court what showing


is necessary at the motion to dismiss or summary judgment
stages in order to dismiss a case before trial. Rather, Federal
Rules 12 and 56 do that. The D.C. Anti–SLAPP Act, to use
the words of the D.C. Court of Appeals, establishes a new
“procedural mechanism” for dismissing certain cases before
trial. Doe No. 1 v. Burke, 91 A.3d 1031, 1036 (D.C.2014).
And it differs from those Federal Rules.


 Third, the defendants briefly point to the Private Securities
Litigation Reform Act of 1995, which modified the pleading
standards applicable in certain categories of securities cases.
Pub.L. No. 104–67, 109 Stat. 737 (1995). They cite that Act
as evidence that Federal Rules 12 and 56 do not foreclose
the application of other pleading standards. But Congress,
unlike the States or the District of Columbia, “has ultimate
authority over the Federal Rules of Civil Procedure; it can
create exceptions to an individual rule as it sees fit—either by
directly amending the rule or by enacting a separate statute
overriding it in certain instances.” Shady Grove, 559 U.S. at
400, 130 S.Ct. 1431 (majority opinion). Congress's decision
to enact a heightened pleading standard for a small subset of
federal question cases does not change the fact that Rules 12
and 56 otherwise “apply generally.” Id.


Fourth, the defendants cite some other courts that have
applied State anti-SLAPP acts' pretrial dismissal provisions
notwithstanding Federal Rules 12 and 56. See, e.g., Godin
v. Schencks, 629 F.3d 79, 81, 92 (1st Cir.2010); Henry v.
Lake Charles American Press, L.L.C., 566 F.3d 164, 168–69
(5th Cir.2009); United States ex rel. Newsham v. Lockheed
Missiles & Space Co., 190 F.3d 963, 973 (9th Cir.1999); see
generally Charles Alan Wright et al., 19 Federal Practice
& Procedure § 4509 (2d ed.2014). That is true, but we
agree with Judge Kozinski and Judge Watford **473
*1336  that those decisions are ultimately not persuasive.


See Makaeff, 736 F.3d at 1188 (Watford, J., dissenting from
denial of rehearing en banc) (“California's anti-SLAPP statute
impermissibly supplements the Federal Rules' criteria for
pre-trial dismissal of an action.”); Makaeff, 715 F.3d at 275
(Kozinski, J., concurring) (“Federal courts have no business
applying exotic state procedural rules which, of necessity,
disrupt the comprehensive scheme embodied in the Federal
Rules.”).


In short, Federal Rules 12 and 56 answer the same question
as the Anti–SLAPP Act's special motion to dismiss provision.
Under Shady Grove, Rules 12 and 56 therefore govern in
diversity cases in federal court, unless Rules 12 and 56 violate


the Rules Enabling Act.4 We turn now to that question.
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B


 The Rules Enabling Act empowers the Supreme Court to
“prescribe general rules of practice and procedure and rules
of evidence” for cases in the lower federal courts. 28 U.S.C.
§ 2072(a). A Federal Rule of Civil Procedure violates the
Rules Enabling Act if it abridges, enlarges, or modifies any
substantive right. See id. § 2072(b). So far, the Supreme
Court has rejected every challenge to the Federal Rules that
it has considered under the Rules Enabling Act. See Shady
Grove Orthopedic Associates, P.A. v. Allstate Insurance Co.,
559 U.S. 393, 407, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010)
(plurality opinion of Scalia, J.). We need not take a long time
here to explain that Federal Rules 12 and 56 are valid under
the Rules Enabling Act.


In Shady Grove, the Supreme Court considered whether the
Rule at issue there, Rule 23 of the Federal Rules of Civil
Procedure, violated the Rules Enabling Act. The Court issued
no majority opinion on the test used to analyze whether a
Rule violates the Rules Enabling Act. Justice Scalia wrote an
opinion for four Justices, and Justice Stevens wrote an opinion
for only himself. The other four Justices did not directly
address that issue.


Justice Scalia's plurality opinion for four Justices strictly
followed a prior Supreme Court precedent, Sibbach v. Wilson
& Co., 312 U.S. 1, 61 S.Ct. 422, 85 L.Ed. 479 (1941). See
Shady Grove, 559 U.S. at 407–10, 130 S.Ct. 1431 (plurality
opinion). In Sibbach, the Supreme Court held that the test for
whether a Federal Rule violates the Rules Enabling Act is
whether that Rule “really regulates procedure”—that is, really
regulates “the judicial process for enforcing rights and duties
recognized by substantive law and for justly administering
remedy and redress for disregard or infraction of them.”
Sibbach, 312 U.S. at 14, 61 S.Ct. 422; see Hanna v. Plumer,
380 U.S. 460, 464, 470–71, 85 S.Ct. 1136, 14 L.Ed.2d
8 (1965) (applying Sibbach test). By contrast to Justice
Scalia's plurality opinion for four Justices, Justice Stevens's
opinion in Shady Grove would have distinguished and limited
Sibbach. See Shady Grove, 559 U.S. at 427–28, 130 S.Ct.
1431 (Stevens, J., concurring in part and concurring in the
judgment); cf. id. at 412, 130 S.Ct. 1431 (plurality opinion)
(“In reality, the concurrence seeks not to apply Sibbach, but
to overrule it (or, what is the same, to rewrite it).”).


So four Justices adopted one formulation. One Justice adopted
a different formulation. **474  *1337  And four Justices
did not address the question. What should we do in the face
of such an unresolved 4–1 disagreement? Neither the 4–
Justice view nor the 1–Justice view on its own is binding in
these unusual circumstances. Moreover, neither opinion can
be considered the Marks middle ground or narrowest opinion,
as the four Justices in dissent simply did not address the
issue. See generally Marks v. United States, 430 U.S. 188,
97 S.Ct. 990, 51 L.Ed.2d 260 (1977); cf. United States v.
Duvall, 740 F.3d 604, 609–11 (D.C.Cir.2013) (Kavanaugh, J.,
concurring). In addition, on the precise question before us—
whether the governing standard is still the Sibbach standard
of “really regulates procedure” or instead something else
—no common conclusion was articulated by the 4–Justice
opinion and the 1–Justice opinion. Therefore, the answer for
us, in these particular circumstances, is to follow the Supreme
Court's pre-existing precedent in Sibbach. Unless and until the
Supreme Court overrules or narrows its decision in Sibbach,
that case remains good law and is binding on lower courts.


 The Sibbach test is very simple to apply here. Under Sibbach,
any federal rule that “really regulates procedure” is valid
under the Rules Enabling Act. Sibbach, 312 U.S. at 14, 61
S.Ct. 422; see also Shady Grove, 559 U.S. at 410, 130 S.Ct.
1431 (plurality opinion) (quoting that statement from Sibbach
); Hanna, 380 U.S. at 464, 85 S.Ct. 1136 (same). As the
Supreme Court indicated in Shady Grove (in a portion of
the opinion that spoke for a majority), pleading standards
and rules governing motions for summary judgment are
procedural. See Shady Grove, 559 U.S. at 404, 130 S.Ct. 1431
(majority opinion) (pleading standards and rules governing
summary judgment are rules “addressed to procedure”). It
follows that Rules 12 and 56 are valid under the Rules
Enabling Act.


 In sum, Federal Rules 12 and 56 answer the same question
as the D.C. Anti–SLAPP Act, and those Federal Rules are
valid under the Rules Enabling Act. A federal court exercising
diversity jurisdiction therefore must apply Federal Rules 12
and 56 instead of the D.C. Anti–SLAPP Act's special motion


to dismiss provision.5


III


 That conclusion does not end this appeal. The Court
may affirm a district court judgment on “any ground
the record supports” and that the “opposing party had a
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fair opportunity to address.” Jones v. Bernanke, 557 F.3d
670, 676 (D.C.Cir.2009) (internal quotation marks omitted);
see Washington–Baltimore Newspaper Guild, Local 35 v.
Washington Post, 959 F.2d 288, 292 n. 3 (D.C.Cir.1992).


During the District Court proceedings, in addition to their
motion to dismiss under the D.C. Anti–SLAPP Act, the
defendants also filed a motion to dismiss Abbas's complaint
under Federal Rule 12(b)(6). In their Rule 12(b)(6) motion,
the defendants argued that the complaint failed to state a claim
under D.C. defamation law. The parties fully briefed that
motion, but the District Court denied it as moot after granting
the defendants' Anti–SLAPP Act special motion to dismiss.
Abbas **475  *1338  v. Foreign Policy Group, LLC, 975
F.Supp.2d 1, 20 (D.D.C.2013). As appellees in this court,
the defendants have renewed their Rule 12(b)(6) arguments,
and both parties have briefed the issue. We agree with the
defendants that Rule 12(b)(6) requires dismissal of Abbas's
complaint.


 Dismissal under Rule 12(b)(6) is proper when a plaintiff has
failed to plead “enough facts to state a claim to relief that
is plausible on its face” and to nudge his claims “across the
line from conceivable to plausible.” Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007).


 To establish liability for defamation under D.C. law, Abbas
must show, among other things, that the defendants made a
false and defamatory statement about him. See Doe No. 1 v.


Burke, 91 A.3d 1031, 1044 (D.C.2014).6


 In this case, however, Abbas's defamation claim focuses not
on statements made in the article but rather on two questions
posed in the article: “Are the sons of the Palestinian president
growing rich off their father's system?” and “Have they
enriched themselves at the expense of regular Palestinians—
and even U.S. taxpayers?”


Those questions are not factual representations. The article
does not say, for example, that the “sons of the Palestinian
president are growing rich off their father's system” and “have
enriched themselves at the expense of regular Palestinians and
U.S. taxpayers.”


 Although the D.C. courts have not confronted the issue of
whether questions can be defamatory, it is generally settled
as a matter of defamation law in other jurisdictions that a
question, “however embarrassing or unpleasant to its subject,


is not accusation.” Chapin v. Knight–Ridder, Inc., 993 F.2d
1087, 1094 (4th Cir.1993). Questions indicate a defendant's
“lack of definitive knowledge about the issue.” Partington v.


Bugliosi, 56 F.3d 1147, 1157 (9th Cir.1995).7


 For that reason, posing questions has rarely given rise
to successful defamation claims in other jurisdictions. See,
e.g., id.; Beverly Hills Foodland, Inc. v. United Food &
Commercial Workers Union, Local 655, 39 F.3d 191, 195–96
(8th Cir.1994); Chapin, 993 F.2d at 1094; *1339  Phantom
Touring, Inc. v. Affiliated Publications, 953 F.2d 724, 729–31
(1st Cir.1992); **476  1 Robert D. Sack, Sack on Defamation
§ 2:4.8 (4th ed.2010). As Judge Sack's treatise cogently
explains, albeit in a slightly different context, whether a
question can give rise to a successful defamation claim “is
significant. Reporters routinely and necessarily ask questions
in order to obtain information, and the mere asking of a
question may cast a shadow on the reputation of a person
about whom the question is asked. But a genuine effort to
obtain information cannot be defamatory. A contrary rule
would render legitimate reporting impossible.” 1 Sack on
Defamation § 2:4.8. Questions can be posed to explore, to
inquire, to prompt further inquiry, to frame discussion, to
initiate analysis, and the like. But questions are questions.


As a federal court exercising diversity jurisdiction and
applying the general tenets of D.C. defamation law, we here
follow the widely adopted defamation principle that questions
are questions. After all, just imagine the severe infringement
on free speech that would ensue in the alternative universe
envisioned by Abbas. Is the Mayor a thief? Is the quarterback
a cheater? Did the Governor accept bribes? Did the CEO
pay her taxes? Did the baseball star take steroids? Questions
like that appear all the time in news reports and on blogs, in
tweets and on cable shows. And all such questions could be
actionable under Abbas's novel defamation theory. But D.C.
law has not previously extended defamation liability to those
kinds of questions.


 Of course, some commentators and journalists use questions
—such as the classic “Is the President a crook?”—as tools to
raise doubts (sometimes unfairly) about a person's activities
or character while simultaneously avoiding defamation
liability. After all, a question's wording or tone or context
sometimes may be read as implying the writer's answer to
that question. But to make out a defamation by implication
claim even in cases involving affirmative statements, D.C.
law requires an “especially rigorous showing.” Guilford
Transportation Industries, Inc. v. Wilner, 760 A.2d 580, 596
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(D.C.2000) (quoting Chapin, 993 F.2d at 1092–93). And
Abbas has not cited any D.C. case allowing a defamation by
implication claim based on mere questions. The reason for
the absence of such D.C. case law seems evident. There is
no good or predictable way to neatly divide (i) the questions
that are routinely posed in America's robust public forums
from (ii) the kinds of questions that would be actionable
as defamation by implication under Abbas's theory. Abbas's
theory would thus necessarily ensnare a substantial amount
of speech that is essential to the marketplace of ideas and
would dramatically chill the freedom of speech in the District
of Columbia. We will not usher D.C. law down such a new
and uncertain road.


In short, the questions posed in the article at issue in this case
do not suffice for Abbas to make out a defamation claim under
D.C. law. The defendants are therefore entitled to dismissal


of Abbas's defamation claim under Rule 12(b)(6).8


IV


 Applying the Anti–SLAPP Act, the District Court dismissed
Abbas's complaint with prejudice. Although we have **477
*1340  relied on alternative grounds to affirm the dismissal,


we likewise conclude that dismissal should be with prejudice.
Dismissal with prejudice is warranted when “the allegation of
other facts consistent with the challenged pleading could not
possibly cure the deficiency.” Belizan v. Hershon, 434 F.3d
579, 583 (D.C.Cir.2006) (internal quotation marks omitted);
cf. Rollins v. Wackenhut Services, Inc., 703 F.3d 122, 132–
33 (D.C.Cir.2012) (Kavanaugh, J., concurring) (dismissal
under Rule 12(b)(6) is ordinarily dismissal with prejudice,
unless district court in its discretion states otherwise). Abbas's
complaint relies exclusively on two questions in one article.
We have held that those questions, as a matter of law, do not
qualify as false and defamatory statements under D.C. law.
Therefore, dismissal with prejudice is appropriate.


* * *


The District Court dismissed Abbas's complaint with
prejudice. We affirm the judgment of the District Court.


So ordered.


All Citations


783 F.3d 1328, 414 U.S.App.D.C. 465, 91 Fed.R.Serv.3d 544,
43 Media L. Rep. 1841


Footnotes
1 In Shady Grove, Parts I and II–A of Justice Scalia's opinion commanded a majority of the Court. Those sections govern


our analysis of whether a federal rule answers the same question as a state law.


2 Although D.C. is not a state, Shady Grove's two-part framework applies to federal court cases involving a local D.C. law.
See Burke v. Air Serv International, Inc., 685 F.3d 1102, 1107–08 (D.C.Cir.2012).


3 An interesting issue could arise if a State anti-SLAPP act did in fact exactly mirror Federal Rules 12 and 56. Would it
still be preempted under Shady Grove? As defendants' argument suggests, the answer to that question could matter for
attorney's fees and the like. But we need not address that hypothetical here because, as we have explained, the D.C.
Anti–SLAPP Act's dismissal standard does not exactly mirror Federal Rules 12 and 56.


4 Of course, the Federal Rule of Civil Procedure in question would not govern if the Rule was unconstitutional in some
respect. There is no suggestion of unconstitutionality in this case.


5 After granting or denying a special motion to dismiss under the Anti–SLAPP Act, a court may grant attorney's fees and
costs to the prevailing party. See D.C.Code § 16–5504. The Act does not purport to make attorney's fees available to
parties who obtain dismissal by other means, such as under Federal Rule 12(b)(6). Therefore, although we conclude
that the case should be dismissed under Rule 12(b)(6), attorney's fees under the Anti–SLAPP Act are not available to
the defendants in this case.


6 To determine which jurisdiction's laws govern Abbas's defamation claim, we apply the choice-of-law rules of the
jurisdiction in which we sit. Wu v. Stomber, 750 F.3d 944, 949 (D.C.Cir.2014). D.C.'s choice-of-law rules “require that
we apply the tort law of the jurisdiction that has the most significant relationship to the dispute.” Id. (internal quotation
marks omitted). That inquiry “requires that we consider where the injury occurred, where the conduct causing the injury
occurred, the domicile, residence, nationality, place of incorporation and place of business of the parties, and the place
where the relationship is centered.” Id. (internal quotation marks omitted). In his complaint, Abbas alleges that the conduct
that caused his injury took place in the District of Columbia. The defendants agree that D.C. law should govern. The
parties relied on D.C. defamation law in briefing this appeal. We conclude that D.C. defamation law governs this dispute.
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7 To be sure, as Judge Sack notes and as case law bears out, questions that contain embedded factual assertions may
sometimes form the basis for a successful defamation claim. See 1 Robert D. Sack, Sack on Defamation § 2:4.8 (4th
ed.2010) (quoting Chapin, 993 F.2d at 1094). For example, a question such as “Given that Jones repeatedly abused
children, why is he still employed by the school district?” contains a factual assertion that Jones abused children. But
that is not what we have here.


8 The defendants offer other bases for dismissal under Rule 12(b)(6). They allege that Abbas is a public figure and that he
failed to demonstrate actual malice in his complaint. They also claim that the District of Columbia's fair comment privilege
protects the defendants from liability. Having already decided in the defendants' favor on other grounds, we need not
reach those alternative arguments.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Rule 12-I Certification 
 


Plaintiffs contacted Defendants’ Counsel on January 7, 2019, to obtain their consent to 


this motion and Defendants refused that consent.  


 
 







I. Summary of Argument 
 


The District of Columbia Anti-SLAPP Act violates the Home Rule Act because it imposes 


on the District’s courts new procedures, such as limits on discovery, that have not been approved by 


the D.C. Court of Appeals, as the Home Rule Act requires. Moreover, the Anti-SLAPP Act’s 


provisions are unconstitutionally overbroad and impermissibly infringe on citizens’ First 


Amendment right of access to the courts. On each of these grounds, the Act is unconstitutional, and 


Defendants’ Special Motions to Dismiss Under the D.C. Anti-SLAPP Act (“Anti-SLAPP Motions”) 


should be stricken.1 


Under the Home Rule Act, D.C. Code § 1-201.01 et seq., only the District’s courts, not the 


District of Columbia Council, have the authority to create the rules that govern their work. The D.C. 


Superior Court is governed by its Rules of Civil Procedure (the “Rules”), unless it adopts 


modifications to those Rules. Rule 1; D.C. Code § 11-946. If a new rule supplants or modifies the 


Federal Rules of Civil Procedure, as do the Anti-SLAPP Act’s procedures, D.C. Code § 16-5502, it 


must be approved by the D.C. Court of Appeals. But the new procedures created by the D.C. Council 


under the Act have neither been approved by the Court of Appeals nor adopted by the Superior 


Court. Their application violates the Home Rule Act and is therefore void.  


Additionally, as written, the Act is unconstitutionally broad on its face and infringes 


impermissibly on the Plaintiffs’ First Amendment right of access to the courts. The announced 


legislative purpose was to help defendants “fend off lawsuits filed by one side of a political or public 


policy debate aimed to punish or prevent the expression of opposing points of view.” (Report of the 


D.C. Council Committee on Public Safety on Bill 18-893, “Anti-SLAPP Act of 2010,” Exhibit A, 


                                                      
1 These issues argued in this Motion were raised in Plaintiffs’ July 3, 2018, praecipe, and the 
issue of the constitutionality of anti-SLAPP statutes was raised in their first opposition filed in 
October 2017.   
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p.1.) As drafted, however, the Act is so overbroad that, whenever a case involves “an issue of public 


interest” (D.C. Code §§ 16-5501; 16-5502 (a) and (b)), defendants can deploy it—as they have in 


this case—against individuals who have legitimate claims for damages to their livelihoods and 


reputations caused by false and defamatory statements. Such plaintiffs are not seeking to chill free-


speech rights but simply to redress the wrongs done to them.  


 Even for these plaintiffs, the statute automatically shifts onto them the heightened burden of 


proof under the “special” motion to dismiss, forces them to demonstrate the need for discovery under 


an automatic stay on discovery, threatens them with bearing the cost of discovery and defendants’ 


attorneys’ fees, and raises the specter of dismissal with prejudice if a judge finds discovery 


unwarranted and they cannot otherwise meet their heightened burden. If the Act does not thus 


entirely slam the door against legitimate claims, it creates constitutionally impermissible procedural 


obstacles to them.  


 The obstacles to access to the courts created by the D.C. Anti-SLAPP Act are especially 


pernicious when, as here, Plaintiffs are individuals with limited resources asking for redress from 


large, wealthy organizations: the American Psychological Association (“APA”) and the law firm of 


Sidley Austin LLP (“Sidley”), in which David Hoffman is a partner. Relying on their easy access to 


the media, Defendants sparked a flood of publicity for the false accusations in the report Mr. 


Hoffman wrote for the APA. (That flood began when, as Plaintiffs’ metadata evidence shows, 


Hoffman prematurely leaked the Report to The New York Times.) In contrast, Plaintiffs have limited 


resources and no effective access to the media.  


 Plaintiffs have a constitutional right to present to a fact-finder the now-voluminous evidence 


that the accusations against them constitute defamation under both a negligence and an actual-malice 


standard. Defendants had in their possession numerous documents, including governmental reports 
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and military policies as well as internal APA documents, that gave them knowledge that what they 


were publishing was false and defamatory. In addition, APA Board members had first-hand 


knowledge of the events Hoffman described and, therefore, knew that his descriptions of those 


events were false. Moreover, Plaintiffs have 17 affidavits from witnesses Hoffman interviewed that 


state he distorted, mischaracterized, or cherry-picked statements from their interviews or purposely 


avoided following lines of inquiry that contradicted the Report’s assertions. As Hoffman 


acknowledged, he set out to “make [the] case” to support his conclusions. Complaint, ⁋ 15.  


II. The Anti-SLAPP Act Violates the Home Rule Act 
 
A. The Anti-SLAPP Act Creates New Procedures Not Approved by the D.C. Courts. 


D.C. Code § 16-5502 creates new procedures to govern the work of the courts, ones not 


contained in the D.C. Superior Court or Federal Rules of Civil Procedure.  


When the Act was passed, the D.C. Council acknowledged that it “adds new provisions in 


the D.C. Official Code to provide an expeditious process for dealing with strategic lawsuits against 


public participation.”2 Both the D.C. Court of Appeals and the U.S. Court of Appeals for the District 


of Columbia Circuit have stated that the Act creates a new procedural mechanism. The D.C. Court 


of Appeals, without considering the Act’s legitimacy, found that it establishes new “procedural 


protections” and a new “procedural mechanism” for dismissing certain cases before trial. Doe No. 1 


v. Burke, 91 A.3d 1031, 1036 (D.C. 2014). See Abbas v. Foreign Policy Grp., L.L.C., 783 F.3d 1328, 


1335 (D.C. Cir. 2015) (“The D.C. Anti–SLAPP Act, to use the words of the D.C. Court of Appeals, 


establishes a new ‘procedural mechanism’ for dismissing certain cases before trial.”).  


Not only does the Act establish new procedures not contained in the D.C. Rules of Civil 


Procedure; its procedures conflict with those Rules, as the U.S. Court of Appeals for the D.C. Circuit 


                                                      
2Council of the District of Columbia, Committee on Public Safety and the Judiciary, Committee 
Report, dated November 18, 2010 (emphasis added). Attached as Exhibit A. 







4 
 


has held. Specifically, the Act requires a court to consider the legal sufficiency of the evidence 


presented before discovery: “unlike the D.C. Anti–SLAPP Act, the Federal Rules do not require a 


plaintiff to show a likelihood of success on the merits in order to avoid pre-trial dismissal. Under 


Shady Grove [Orthopedic Assocs., P.A., v. Allstate Ins. Co., 559 U.S. 393 (2010)], therefore, we 


may not apply the D.C. Anti–SLAPP Act’s special motion to dismiss provision.” Abbas, 783 F.3d 


at 1334.  


Even if the Act had not created new rules or procedures governing the D.C. Courts, it is at 


minimum a law “with respect to” Title 11, and thus barred by the Home Rule Act. 


B. The Anti-SLAPP Act Is Invalid Under the Home Rule Act.  
 


 Under U.S. Const. art. I, § 8, Congress has the exclusive power to enact legislation governing 


the District of Columbia. Under the 1973 Home Rule Act, while Congress delegated to the D.C. 


government certain powers to legislate local concerns, Congress retained ultimate legislative 


authority3 and kept control of the District of Columbia courts. It expressly prohibited the Council 


from “enact[ing] any act, resolution, or rule with respect to any provision of Title 11 (relating to 


organization and jurisdiction of the District of Columbia courts) . . . .”4 Title 11 prescribes all aspects 


of judicial civil procedure.5 


 Congress further directed the D.C. Superior Court to “conduct its business according to the 


Federal Rules of Civil Procedure,” and it expressly gave the D.C. Courts, not the Council, the 


authority to adopt new civil procedure rules. D.C. Code § 11-946. Under § 11-946, any proposals to 


“modify the Federal Rules shall be submitted for the approval of the District of Columbia Court of 


Appeals, and they shall not take effect until approved by that court.”6 There has been no such 


                                                      
3 D.C. Code § 1-201.02(a).  
4 Id. § 1-206.02(4). 
5 Id. § 11-101. 
6 Id. § 11-946.  
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approval. Consequently, the procedures established by the Act are invalid.  


Before the Act was passed, the D.C. Attorney General warned the Council of the Act’s 


conflict with the Home Rule Act. In a letter to the Council, he advised:  


To the extent that sections 3 (special motion to dismiss) and 4 
(special motion to quash) of the bill would impact SLAPPs filed in 
the Superior Court of the District of Columbia, the legislation may 
run afoul of section 602(a)(4) of the District of Columbia Home 
Rule Act . . . which prohibits the Council from enacting any act 
“with respect to any provision of Title 11 [of the D.C. Code].” In 
particular, D.C. Official Code § 11-946 (2001) provides, for 
example, that the Superior Court “shall conduct its business 
according to the Federal Rules of Civil Procedure . . . unless it 
prescribes or adopts rules which modify those Rules [subject to the 
approval of the Court of Appeals].”7  


 
The Superior Court should not enforce a law that, by creating a new procedure not contained 


in the D.C. Superior Court or Federal Rules of Civil Procedure, encroaches on an area delegated 


under Title 11 exclusively to the D.C. Courts.8 


In finding that the Act impermissibly encroaches on the power of the judiciary, the Court 


may look to a similar prior attempt by the Council to legislate how the Courts conduct their affairs. 


In early 1976, in anticipation of the repeal of the federal “Shop-Book Rule” Act, there was agreement 


about the desirability of a “shop-book rule” for the Superior Court that would provide an exception 


to the hearsay rule for records kept in the ordinary course of business. The controversy arose over 


how the new rule would be created.  


The Superior Court, with the approval of the D.C. Court of Appeals, promulgated Superior 


                                                      
7 Letter of Peter Nickles, Attorney General for the District of Columbia, dated Sept. 17, 2010, 
attached to Report of the D.C. Council Committee on Public Safety on Bill 18-893, “Anti-SLAPP 
Act of 2010”. See Exhibit A, p. 23.  
8 See Woodroof v. Cunningham, 147 A.3d 777, 783-84 (D.C. 2016) (“D.C. Code § 11–946 (‘The 
Superior Court shall conduct its business according to the Federal Rules of Civil Procedure and 
the Federal Rules of Criminal Procedure (except as otherwise provided in Title 23)’ or as modified 
in accordance with the statute . . . .”); James C. McKay Jr., Separation of Powers in the District of 
Columbia under Home Rule, 27 Cath. U. L. Rev. 515 (1978). See Exhibit B. 
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Court Civil Rule 43-1, which, in effect, reinstated the federal “Shop-Book Rule” Act. But the D.C. 


Council passed a Shop-Book Rule Act to accomplish the same thing. This legislative act was 


opposed by both the executive and judicial branches of the District government as an infringement 


upon the rulemaking authority of the courts in violation of the separation of powers. Opinions from 


the Corporation Counsel and Department of Justice argued that the power of the D.C. courts to 


promulgate rules of evidence had long been considered an essential element of their judicial power. 


The Corporation Counsel also noted that the D.C. Council was expressly prohibited from enacting 


legislation with respect to D.C. Code § 11-946 (2001), the source of the courts’ rulemaking authority. 


It concluded that the proposed act exceeded the Council's authority. Attached as Exhibit C.  


Similarly, the Anti-SLAPP Act impermissibly intrudes upon the authority of the D.C. 


judiciary. Because the Act’s procedures have not been approved by the D.C. Court of Appeals, 


Defendants’ Anti-SLAPP Motions are moot. There is no D.C. Rule of Civil Procedure under which 


they may be considered. Defendants should instead be required to answer Plaintiffs’ Complaint or 


attack it within the D.C. Rules, through Rules 11 and 56.  


III. The Anti-SLAPP Act Unconstitutionally Restricts Access to the Courts 


A. The Act Is Unconstitutionally Overbroad on Its Face. 


In adopting the Act, the D.C. Council’s stated purpose was to “‘protect the targets of … suits’ 


intended ‘as a weapon to chill or silence speech.’” Doe v. Burke, 133 A.3d 569, 571 (D.C. 2016) 


(quoting Burke, 91 A.3d at 1033). As written, however, the Act does not apply solely to such suits. 


Instead, it impinges unconstitutionally on the rights of plaintiffs to bring legitimate suits to redress 


real wrongs to their reputations.   


First, the Act does not provide a mechanism for determining if a suit is a strategic lawsuit 


against public participation (“SLAPP”) before applying its sanctions. As drafted, therefore, the 


statute can be wielded not only against the sham suits it was intended to discourage, but also against 
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well-founded suits that seek redress for a legitimate grievance. As a result, the Act may be used, as 


here, to insulate well-heeled tortfeasors against plaintiffs who embody the very type of citizens it 


was designed to protect: citizens without the wealth or access to media that enables them to engage 


on equal terms with wealthy organizations such as Defendants. Plaintiffs’ lawsuit is simply not a 


SLAPP suit of the kind the Act was enacted to prevent. (See Plaintiffs’ Affidavits attached as Exhibit 


D.)  


Even if a statute proscribes unprotected speech, it is overbroad and unconstitutional if, as 


with the D.C. Anti-SLAPP Act, it also proscribes protected speech: that is, speech that does not chill 


the free-speech rights of others but pursues access to the courts to redress legitimate grievances. See 


Bd. of Trs. v. Fox, 492 U.S. 469, 482-83 (1989); R.A.V. v. St. Paul, 505 U.S. 377, 382-84 (1992); 


see also City of Ladue v. Gilleo, 512 U.S. 43, 47-51 (1994); Perry Educ. Ass’n v. Perry Local 


Educators' Ass’n, 460 U.S. 37, 45-6 (1983); Burson v. Freeman, 504 U.S. 191, 197-200 (1992); 


McDonald v. Smith, 472 U.S. 479, 485 (1985). 


Second, the Act’s definition of the speech it intends to protect—speech that furthers “the 


right of advocacy on issues of public interest”—is grossly overbroad. It encompasses any speech 


“[i]n a place open to the public or a public forum in connection with an issue of public interest” or 


“that involves . . . communicating views to members of the public in connection with an issue of 


public interest.” D.C. Code §§ 16-5501-2 That all-encompassing definition makes no distinction 


between speech exercising the right to advocacy and the kind of speech at issue in this case: 


statements of purported fact resulting from an internal investigation by lawyers hired “to ascertain 


the truth” by gathering “facts and evidence” about actions within a private organization.  


Despite the Act’s stated purpose, therefore, its language does not limit its sanctions to sham 


lawsuits designed to chill public debate.  
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B. Plaintiffs’ First-Amendment Right to Petition the Courts Stands on Equal Footing with 
Defendants’ First-Amendment Speech Rights. 
 


 By threatening such a broad category of speech, the Act has crossed into unconstitutional 


territory. Access to the courts is a fundamental right arising from “the First Amendment right to 


petition the Government for redress of grievances,” a right applied to the states by the 14th 


Amendment. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972); Bill 


Johnson's Rests. v. NLRB, 461 U.S. 731, 741 (1983); Prof’l Real Estate Inv'rs, Inc. v. Columbia 


Pictures Indus., 508 U.S. 49 (1993); Borough of Duryea, Pennsylvania v. Guarnieri, 564 U.S. 379 


(2011). The importance of that right is firmly imbedded in U.S. jurisprudence. “The very essence of 


civil liberty certainly consists in the right of every individual to claim the protection of the laws, 


whenever he receives an injury.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803). When “a 


person petitions the government” in good faith, “the First Amendment prohibits any sanction on that 


action.” Venetian Casino Resort, L.L.C., 793 F.3d at 89 (citing Nader v. Democratic Nat’l Comm., 


567 F.3d 692, 696 (D.C. Cir. 2009)). See Christopher v. Harbury, 536 U.S. 403, fn 12 (2002). 


Protecting this right against unwarranted intrusion by the state, as the Act has intruded, is essential 


to our system of checks and balances. Consequently, this right of access to the courts stands on equal 


footing with the right to speak and publish. Van Deelen v. Johnson, 497 F.3d 1151, 1156 (10th Cir. 


2007) (“[a] private citizen exercises a constitutionally protected First Amendment right anytime he 


or she petitions the government for redress; the petitioning clause of the First Amendment does not 


pick and choose its causes.”).9  


Restrictions on speech based on content—here, Plaintiffs’ suit—are “presumptively 


                                                      
9 See also Carol Rice Andrews, A Right of Access to Court Under the Petition Clause of the First 
Amendment: Defining the Right, 60 Ohio St. L.J. 557 (1999); Benjamin Cover, The First 
Amendment Right to a Remedy, 50 U.C. Davis L. Rev. 1741 (2017). 
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invalid” and subject to strict scrutiny. Davenport v. Wash. Educ. Ass’n, 551 U.S. 177, 188 (2007); 


NAACP v. Button, 371 U.S. 415, 438-44 (1963); In re Primus, 436 U.S. 412, 426 (1978). See also 


Citizens United v. FEC, 558 U.S. 310, 340 (2010) (“[T]he First Amendment stands against attempts 


to disfavor certain subjects or viewpoints or to distinguish among different speakers, which may be 


a means to control content. The Government may also commit a constitutional wrong when by law 


it identifies certain preferred speakers . . . .”) (citation omitted); Legal Services Corporation v. 


Velazquez, 531 U.S. 533, 543-548 (2001).  


The Act’s infringement on First Amendment rights is especially pernicious where, as here, 


it amounts to a doubling up of protections for defendants’ defamatory speech. In defamation suits, 


if a court finds plaintiffs to be public officials or limited-purpose public figures, as Defendants assert 


Plaintiffs to be, defendants are already given substantial protections through a heightened standard 


of proof (actual malice by clear and convincing evidence). The Supreme Court has refused to grant 


exactly this sort of additional procedural protection because it would constitute “a form of double 


counting.” Calder v. Jones, 465 U.S. 783, 790-91 (1984).  


To protect the constitutionality of the Illinois and Massachusetts anti-SLAPP statutes, courts 


in those states have read into the statute a need to review the motivation of plaintiffs in filing suit. 


See Sandholm v. Kuecker, 962 N.E.2d 418, 430 (Ill. 2012) (“[W]here a plaintiff files suit genuinely 


seeking relief for damages for the alleged defamation or intentionally tortious acts of defendants, the 


lawsuit is not solely based on defendants’ rights of petition, speech, association, or participation in 


government.”); Duracraft Corp. v. Holmes Prods. Corp., 42 Mass. App. Ct. 572, 581 (1997); 


Duracraft Corp. v. Holmes Prods. Corp., 427 Mass. 156, 167 n.19 (1998) (“. . .literal application of 


the statutory test and procedure ‘would create grave constitutional problems where, as here, the 
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plaintiff's action asserts a legitimate, cognizable claim . . . .’” (citation omitted)).10  


C. The Act as Applied Restricts Plaintiffs’ First Amendment Right to Petition the Courts. 
 


The D.C. Act cannot survive the “exacting scrutiny” applied to laws that significantly 


impair the right of access to the courts. R.A.V., 505 U.S. at 382. See Patchak v. Jewell, 109 F. Supp. 


3d 152, 163 (D.D.C. 2015), aff’d, 828 F.3d 995 (D.C. Cir. 2016), aff’d sub nom. Patchak v. Zinke, 


138 S. Ct. 897 (2018) (“Laws that ‘significant[ly] impair[ ]’ this right [of access to the courts for 


redress of wrongs] must, like all substantial constitutional burdens, survive ‘exacting scrutiny.’ See 


Elrod v. Burns, 427 U.S. 347, 362 (1976).” (parallel citations omitted) (brackets in original); Elrod, 


427 U.S. at 362 (citing Buckley v. Valeo, 424 U.S. 1 (1976)) (“This type of scrutiny is necessary 


even if any deterrent effect on the exercise of First Amendment rights arises, not through direct 


government action, but indirectly as an unintended but inevitable result of the government's conduct 


. . . .”)   


The Act’s procedures cannot survive that scrutiny. As the D.C. Court of Appeals 


acknowledged, the Act serves to “impose requirements and burdens on the claimant that significantly 


advantage the defendant.” Competitive Enter. Inst. v. Mann, 150 A.3d 1213, 1237 (D.C. 2016). Once 


a defendant “makes a prima facie showing that the claim at issue arises from an act in furtherance 


of the right of advocacy on issues of public interest,” D.C. Code § 16-5502(b), the Act erects 


impermissible barriers to plaintiffs’ exercise of their First Amendment rights.  


First, as litigation begins, it imposes on them a burden far beyond anything contained in the 


                                                      
10 See also David A. Kluft, The Scalpel or the Bludgeon? Twenty Years of Anti-SLAPP in 
Massachusetts, Boston Bar Journal (July 2014). Hoffman is licensed to practice law only in 
Illinois, Illinois is Sidley’s principal place of business, and APA and Sidley agreed Illinois law 
would apply to Hoffman’s engagement. Dr. Soldz, who contributed extensive research to 
Hoffman’s false narrative, is a Massachusetts resident.  
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Federal Rules of Civil Procedure. They must not only demonstrate a triable issue of material fact 


which would defeat a summary judgment motion under Rule 56; they must also produce evidence—


presumptively without the benefit of discovery—to meet the Act’s heightened burden of 


demonstrating “that the claim is likely to succeed on the merits . . . .” §16-5502(b). Yet it is well 


established that the genuineness of a claim, and therefore its right to be heard by a court, is not 


determined by its success in court. BE&K Constr. Co. v. NLRB, 536 U.S. 516, 532 (2002) (“[T]he 


genuineness of a grievance does not turn on whether it succeeds.”). Moreover, if plaintiffs fail to 


meet this heightened burden, they face dismissal with prejudice and, potentially, attorneys’ fees for 


the defendants. 


Second, the Act eviscerates normal discovery procedures. It stays discovery unless plaintiffs 


demonstrate that they require discovery to defeat the special motion to dismiss, restricts that 


discovery to “targeted” and “specialized” discovery even if it is granted, threatens plaintiffs with 


paying defendants’ costs for the discovery, and orders the court to hold an expedited hearing on the 


motion. These obstacles to full discovery are particularly dangerous when the case involves difficult 


state-of-mind issues relevant to actual malice, a key issue in this case.  


To avoid the D.C. Anti-SLAPP Act’s infringing unconstitutionally upon the Seventh 


Amendment right to trial by jury,11 the D.C. Court of Appeals has held that the Act’s “likelihood 


of success” standard for defeating an anti-SLAPP defense mirrors the standards of Federal Rule 56. 


Competitive Enter. Inst., 150 A.3d at 1240 n.32 (“Abbas [Abbas v. Foreign Policy Group, LLC, 


783 F.3d 1328, 1335 (D.C. Cir. 2015)] recognized that at the time, this court ‘has never interpreted 


the D.C. Anti–SLAPP Act's likelihood of success standard to simply mirror the standards imposed 


                                                      
11 But see Carbone v. Cable News Network, Inc., 2018WL 6565917 at *16-17 (11th Cir. Dec. 13, 
2018) (Georgia anti-SLAPP statute violates Seventh Amendment right to a jury trial). 
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by’ Federal Rule 56. (citations omitted) We do so now.”) The Court of Appeals cautioned that the 


judge cannot weigh evidence and thus must treat the motion like a summary judgement motion.  


But before a court rules upon a dispositive motion for summary judgment under Rule 56, 


discovery must be exhausted. Secord v. Cockburn, 747 F. Supp. 779, 786 (D.D.C. 1990) (“[T]his 


Court of course recognizes that discovery must be exhausted before a court rules upon a dispositive 


motion for summary judgment.” (citing Hutchinson v. Proxmire, 443 U.S. 111, 120 (1979)); 


Herbert v. Lando, 441 U.S. 153, 159-61 (1979)); Metabolife Int’l v. Wornick, 264 F.3d 832, 846 


(9th Cir. 2001) (where a non-movant must respond to a dispositive motion that raises issues of 


potentially disputed fact, the Supreme Court has “restated the rule [56] as requiring, rather than 


merely permitting, discovery ‘where the nonmoving party has not had the opportunity to discover 


information that is essential to its opposition.’” (citation omitted)). 


Consequently, state-of-mind issues should not be resolved pretrial on an abbreviated record, 


without plaintiffs’ access to discovery under the rules of civil procedure.12 Planned Parenthood 


Fed’n of Am. v. Ctr. for Med. Progress, 890 F.3d 828, 834 (9th Cir. 2018) (discovery provisions of 


California anti-SLAPP statute conflict with federal rules requiring discovery be exhausted and 


cannot apply in federal court if a special motion is considered as a summary judgment motion) 


(amended opinion Planned Parenthood Fed’n of Am., Inc. v. Ctr. for Med. Progress, 897 F.3d 1224 


(9th Cir. Aug. 1, 2018); en banc rehearing denied 2018 LEXIS 23874 August 23, 2018; petition for 


certiorari filed November 21, 2018 (No. 18-696)) (“[W]hen an anti-SLAPP motion to strike 


challenges the factual sufficiency of a claim, then the Fed. R. of Civ. Proc. 56 standard will apply. 


                                                      
12 Compare D.C. Sup. Ct. R. Civ. P. 26(d) (permitting all discovery allowed under the Rules after 
the parties have conducted a Rule 26(f) conference, obtained leave of court to do so without the 
conference, or stipulated otherwise); D.C. Sup. Ct. R. Civ. P. 26(b)(1) (“Unless otherwise limited 
by court order, the scope of discovery is as follows: Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party’s claim or defense . . . .”). 
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But in such a case, discovery must be allowed . . . .”).  


 Third, the statute creates the risk of imposing a financial burden on plaintiffs who cannot 


easily bear it, and who may therefore be unable to proceed with discovery: if a court permits 


discovery under the Act, “[s]uch an order may be conditioned upon the plaintiff paying any expenses 


incurred by the defendant in responding to such discovery.” D.C. Code §16-5502(c)(2). A statute is 


presumptively inconsistent with the First Amendment if it imposes a financial burden on speakers 


because of the content of their speech, as does the Act’s threatened imposition of costs for 


unsuccessful plaintiffs. Leathers v. Medlock, 499 U.S. 439, 447 (1991).  


IV. Conclusion 


For the above-stated reasons, Plaintiffs respectfully ask this Court for an Order declaring 


the Act void in violation of the Home Rule Act, or alternatively, unconstitutional. 


 Respectfully submitted, 
 


      /s/ Bonny J. Forrest 
      Bonny J. Forrest, Esq. (pro hac vice) 
      555 Front Street, Suite 1403 
      San Diego, California 92101  
      (917) 687-0271 
      Attorney for Plaintiffs Banks, Dunivin, James and Newman 
      bonforrest@aol.com 


 
/s/ Louis J. Freeh 
Louis J. Freeh, Esq. (D.C. Bar No. 332924) 
Freeh Sporkin & Sullivan, LLP 
2550 M St NW, First Floor 
Washington, DC 20037  
(202) 390-5959 
Attorney for Plaintiff Behnke 
bescript@freehgroup.com 


 
/s/ John B. Williams 
John B. Williams, Esq. (D.C. Bar No. 257667) 
Williams Lopatto PLLC  
1200 New Hampshire Avenue, N.W. Suite 750  
Washington, DC 20036  
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(202) 296-1665  
Attorney for all Plaintiffs 
jbwilliams@williamslopatto.com   
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SEPARATION OF POWERS IN THE DISTRICT OF
COLUMBIA UNDER HOME RULE


James C. McKay, Jr. *


I. INTRODUCTION


Three years ago Congress restored a measure of home rule to the
citizens of the District of Columbia by its enactment of the District of
Columbia Self-Government and Governmental Reorganization Act., In
the distribution of governmental powers, the Act closely follows the
federal tripartite model, vesting the legislative power in the Council, 2 the
executive power in the Mayor, 3 and the judicial power in the District of
Columbia courts.4 The importance of the principle of separation of
powers to the newly formed District of Columbia government has been
amply demonstrated by the number of conflicts between the three
branches during this short period. Each branch has, at times, charged the


* Assistant Corporation Counsel, District of Columbia. A.B., Cornell University, 1969;


J.D., University of Virginia School of Law, 1972. The opinions expressed in this article
are the author's own and are not necessarily those of the Office of the Corporation
Counsel.


I. Pub. L. No. 93-198, 87 Stat. 774 (1973) [hereinafter referred to as the Self-
Government Act] enacted December 24, 1973. Title IV of the Act, the "District Charter,"
which is in effect the Constitution of the District of Columbia, became effective January
2, 1975, after acceptance by a majority of voters in a special Charter referendum. Id. §§
701, 704, 771, reprinted in D.C. Code § 1-121 note (Supp. V 1978). (All subsequent
references to the District of Columbia Code, unless otherwise indicated, are to the 1978
supplement to the 1973 edition).


Prior to this Act, the citizens of the District of Columbia had enjoyed differing degrees
of self-government at various times in the past, the last time during the short life of the
Legislative Assembly established by the Act of Feb. 21, 1871, ch. 62, 16 Stat. 419, and
abolished by the Act of June 20, 1874, ch. 337, 18 Stat. 116. The history of self-
government in the District is summarized in the committee reports on the Self-Govern-
ment Act. See S. REP. No. 93-219, 93d Cong., 1st Sess. 3-4 (1973); H.R. REP. No. 93-482,
93d Cong., 1st Sess. 47-49 (1973). See generally Newman & DePuy, Bringing
Democracy to the Nation's Last Colony: The District of Columbia Self-Government Act,
24 AM. U.L. REV. 537 (1975).


2. Self-Government Act § 404(a), D.C. Code § 1-144(a).
3. Id. § 422, D.C. Code § 1-162.
4. Id. § 431(a), D.C. Code, tit. 11, app., at 438. The term "District of Columbia


courts" embraces the Superior Court of the District of Columbia and the District of
Columbia Court of Appeals. Id. § 103(13), D.C. Code § 1-122(13).
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other two with serious encroachments. Although the Act reserved con-


siderable authority to the federal government over District affairs, 5 the
federal government, for the most part, has played a passive role, allow-
ing these conflicts to run their course.6


The separation of governmental powers is a structural principle funda-


mental to any democratic system of government.7 Accepted as such by


the drafters of the Constitution, it is a theme that appears throughout
their writings, notably in The Federalist,' Jefferson's Notes on the State


5. Congress retains its ultimate authority over the District of Columbia. U.S. CONST.
art. I, § 8, cl. 17; see Self-Government Act § 601, D.C. Code § 1-126. The Act expressly
limits the legislative power of the Council in nine specific areas, id. § 602(a), D.C. Code §
1-147(a), including a two-year prohibition on the enactment of criminal laws, id. §
602(a)(9), D.C. Code § 1-147(a)(9), and a permanent prohibition on actions affecting the
District of Columbia courts, id. § 602(a)(4), D.C. Code § 1-147(a)(4). Moreover, the Act
reserves for the federal government a significant role in the local legislative process. No
act of the Council, except for a temporary emergency act, see id. § 412(a), D.C. Code § 1-
146(a), may take effect until it has lain before Congress for 30 working days when both
Houses are in session, during which Congress may disapprove the act by concurrent
resolution. Id. § 602(c), D.C. Code § 1-147(c). An act vetoed by the Mayor and overridden
by the Council must be submitted to the President for 30 calendar days, during which he
may sustain the Mayor's veto, before submission to Congress. Id. § 404(e), D.C. Code § 1-
144(e). Furthermore, the judges of the District of Columbia courts are appointed by the
President, with the advice and consent of the Senate, from a list of candidates supplied by
the District of Columbia Judicial Nomination Commission. Id. § 433, D.C. Code, tit. I1,
app., at 440. Finally, the District lacks fiscal autonomy, as the President and Congress
retain the same authority over the District's budget as they possessed prior to home rule.
Id. § 603(a), D.C. Code § 47-228(a).


6. Congress has neither repealed nor disapproved by concurrent resolution a single
act of the Council, and the President has only once exercised his authority to sustain the
Mayor's overridden veto. See note 147 & accompanying text infra. Moreover, Charles C.
Diggs, Jr., Chairman of the House District of Columbia Committee, has introduced
legislation, H.R. 9404, 95th Cong., Ist Sess. (1977), which would reduce the layover
period required for acts of the Council before Congress and would terminate the Presi-
dent's authority to veto overridden acts of the Council. The measure was redesignated
H.R. 12116, 95th Cong., 2d Sess. (1978), and was reported by the committee on May 1,
1978. See H.R. REP. No. 95-1104, 95th Cong., 2d Sess. (1978). President Carter has shown
his support for the termination of this presidential role. See Remarks of the Vice President
on the President's Decisions on the Task Force on the District of Columbia Recommenda-
tions, 13 WEEKLY COMP. OF PRES. Doc. 1386 (Sept. 21, 1977). On the other side, however,
Congress extended the two-year prohibition of the Council's authority to enact criminal
laws for another two years-that is, until Jan. 3, 1979, Act of Sept. 7, 1976, Pub. L. No.
94-402, 90 Stat. 1220 (1976), and has routinely delayed its appropriation of the District's
budget. See Act of Dec. 9, 1977, Pub. L. No. 95-205, 91 Stat. 1460 (1977).


7. The Supreme Court has recently reaffirmed the principle of separation of powers in


Buckley v. Valeo, 424 U.S. I, 120 (1976), in which the Court invalidated parts of the
Federal Election Act providing for the appointment by congressional officers of a majori-
ty of the members of the executive Federal Election Commission as violative of the
appointments clause. See also Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 441-
46 (1977).


8. THE FEDERALIST Nos. 47, 48, 49, 51, 71 (New Am. Lib. ed. 1961).
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of Virginia,9 and Washington's Farewell Address. 0 As Madison stated in
The Federalist, paraphrasing Montesquieu, "It]he accumulation of all
powers, legislative, executive, and judiciary, in the same hands, whether
of one, a few, or many, and whether hereditary, self-appointed, or
elective, may justly be pronounced the very definition of tyranny."'"
The principle was premised on a healthy skepticism of the motives of
men in positions of power. As Madison explained:


This policy of supplying, by opposite and rival interests, the
defect of better motives, might be traced through the whole
system of human affairs, private as well as public. We see it
particularly displayed in all the subordinate distributions of
power, where the constant aim is to divide and arrange the
several offices in such a manner as that each may be a check on
the other-that the private interest of every individual may be a
sentinel over the public rights. These inventions of prudence
cannot be less requisite in the distribution of the supreme pow-
ers of the State.12


The application of the principle, of course, does not require the
complete separation of governmental powers or the hermetic sealing off
of each branch from the others.' 3 Indeed, the integrity of each branch
can only be ensured by granting each select powers over the others
sufficient to check them without controlling them. Thus, under the
Constitution, the President shares the legislative power by his ability to
veto acts of Congress, and he exerts an influence on the judiciary by his
authority to nominate all federal judges. Congress, in turn, shares the
President's power of executive appointment by its ability to confirm
executive officers, and it exerts an influence on the judicial branch by its
authority to confirm judges appointed by the President; moreover, it
keeps check on both branches by its power of the purse. The judiciary,
as the ultimate interpreter of the law of the land, possesses considerable
power over both branches. Of course, the power of one branch to check
another, being an exception to the general distribution of governmental
powers, must be expressly granted by the organic law establishing the


9. T. JEFFERSON, NOTES ON THE STATE OF VIRGINIA 120 (Univ. of N.C. ed. 1955),
quoted in THE FEDERALIST, supra note 8, No. 48 (J. Madison), at 310-11.


10. 1 MESSAGES AND PAPERS OF THE PRESIDENTS 219 (1895).
11. THE FEDERALIST, supra note 8, No. 47 (J. Madison), at 301.
12. Id. No. 51 (J. Madison), at 322.
13. See Buckley v. Valeo, 424 U.S. 1, 121 (1976); Springer v. Philippine Islands, 277


U.S. 189 (1928). In the latter case, the Court noted that "[tihe existence in the various
constitutions of occasional provisions expressly giving to one of the departments powers
which by their nature otherwise would fall within the general scope of the authority of
another department emphasizes, rather than casts doubt upon, the general inviolate
character of this basic rule." Id. at 202.


1978]







Catholic University Law Review


governmental entity and may not be inferred from the basic powers of
the branch exerting the check. Thus, the President could hardly infer the
authority to veto acts of Congress from his executive authority alone.14


The core of the principle of separation of powers is that, subject to such
well defined exceptions, one branch may not, directly or indirectly,
compel or control the actions of another.' 5


In granting home rule to the District of Columbia, Congress did not
divide governmental powers strictly according to the federal model. It is
well settled that Congress is under no constitutional compulsion to do so
as its authority over the District under article I, section 8, clause 17, is
plenary.' 6 The most essential difference is that the legislative power of
the District, instead of being divided between two rival Houses and thus
weakened, is concentrated in a unicameral, thirteen-member Council. 17


Moreover, the checks given to certain branches against the others differ
in some respects from the federal model. Hence, while the Mayor, as the
President, may submit legislation1 8 and veto acts of the legislature,19 he
lacks the authority to nominate members of the judiciary. 20 While the
Council, as the Congress, holds the power of the purse over the execu-
tive branch, 21 it may not revise the budget of the judiciary; 22 nor is it
vested with the authority (with certain express exceptions) to participate


in the process of executive appointment. 23 The judicial branch of the
District government, in contrast, has fewer checks against it from


coequal branches than does the federal judiciary. 24 These differences,


14. See Buckley v. Valeo, 424 U.S. 1, 285 (1976), (White, J., separate opinion).
15. See Humphrey's Ex'r v. United States, 295 U.S. 602, 629-30 (1935); O'Donoghue


v. United States, 289 U.S. 516, 530 (1933); Massachusetts v. Melon, 262 U.S. 447, 488
(1923).


16. See Palmore v. United States, 411 U.S. 389 (1973)(Congress not required to assure
criminal defendant in District of Columbia accused of crime against United States of a trial
by an article III judge with life tenure, but may create article I courts to hear such cases);
Keller v. PEPCO, 261 U.S. 428, 443 (1921); Prentis v. Atlantic Coast Line Co., 211 U.S.
210, 225 (1908).


17. Self-Government Act §§ 401(b), 404(a), D.C. Code §§ 1-141(b), 1-144(a). Only one
State, Nebraska, has a unicameral legislature. NEB. REV. STAT. Const. art. III, § 1 (1975).
See THE FEDERALIST, supra note 8, No. 62 (J. Madison) at 279.


18. Self-Government Act § 422(5), D.C. Code § 1-162(5).
19. Id. § 404(e), D.C. Code §1-144(e).
20. His appointment authority over the District of Columbia courts is limited to his


power to appoint two of the seven members of the District of Columbia Judicial Nomina-
tion Commission, id. § 434(b)(4)(C), D.C. Code tit. 11, app., at 442, and two of the seven
members of the District of Columbia Commission on Judicial Disabilities and Tenure, id.
§ 431(e)(3)(C), D.C. Code tit. 11, app., at 439.


21. Self-Government Act § 442, D.C. Code § 47-221.
22. Id. § 445, D.C. Code tit. 11, app., at 443.
23. See Part 1I-A infra.
24. See Part III infra.
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however, do not diminish the importance of the principle of separation of
powers in the District government. Though the balance is somewhat
different, owing to the fundamental differences between national and
local government, the theory remains the same.


A strengthening of the executive and judiciary branches was, in part,
required by the consolidation of legislative power of the District govern-
ment in a single body. It is significant that while advocating the principle
of separation of powers the chief fear of the drafters of the Constitution
was the fear of legislative despotism. As Madison warned:


The legislative department is everywhere extending the sphere
of its activity, and drawing all power into its impetuous vortex.


. . . Its constitutional powers being at once more extensive,
and less susceptible of precise limits, it can, with the greater
facility, mask, under complicated and indirect measures, the
encroachments which it makes on the co-ordinate
departments.25


And as Hamilton added:
The tendency of the legislative authority to absorb every other
has been fully displayed and illustrated by examples in some
preceding numbers. In governments purely republican, this
tendency is almost irresistible. The representatives of the peo-
ple, in a popular assembly, seem sometimes to fancy that they
are the people themselves, and betray strong symptoms of im-
patience and disgust at the least sign of opposition from any
other quarter; as if the exercise of its rights, by either the
executive or the judiciary, were a breach of their privilege and
an outrage to their dignity. They often appear disposed to exert
an imperious control over the other departments; and as they
commonly have the people on their side, they always act with
such momentum as to make it very difficult for the other mem-
bers of the government to maintain the balance of the Constitu-
tion.


2 6


Recent commentators have asserted that the founders' fear of legislative
despotism is groundless in view of the enhancement of the powers of the
Presidency through its receipt of broad powers delegated from the
Congress. 27 But whatever the validity of such observations in the federal
context, the fear of legislative encroachment by the legislative branch of
the District government, where the unicameral Council has refused to


25. THE FEDERALIST, supra note 8, No. 48 (J. Madison), at 309.
26. Id. No. 71 (A. Hamilton), at 433.
27. See, e.g., Frohnmayer, The Separation of Powers: An Essay on the Vitality of a


Constitutional Idea, 52 ORE. L. REV. 211,215 (1973).
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delegate any significant amount of its power to the Mayor, is very much
warranted.


II. THE LEGISLATURE V. THE EXECUTIVE


True to the fears of Madison and Hamilton, most of the conflicts that
have occurred thus far in the District under home rule have involved


encroachments by the legislature upon the powers of the other two
branches, especially the executive. The Council has, at various times,
attempted to interfere with the Mayor's power to appoint executive
officers, veto legislation, and control executive agencies. Conversely,
the Council has charged the executive with infringing upon its supposed
authority over the qualifications of its members. The unfortunate result
of such conflicts, many of which are unresolved, has been a Continual
tension between the executive and the legislature.


A. Confirmation Requirements and the Executive
Power of Appointment


One of the most essential elements of the executive power is the power
of appointment. Most of the Mayor's authority, especially with regard to
day-to-day governmental operations, is exercised in his behalf by the
heads of agencies of the District government.2" Typical executive func-
tions, such as the assessment of real property for tax purposes,2 9 the
removal of snow and ice from public highways, 30 and the implementation
of the Federal Energy Administration's weatherization assistance pro-
gram for low income persons,3' are carried out by such officers.3 2 It is
therefore not surprising that the scope of the Mayor's power to appoint
executive officers has been the subject of controversy. Considerable


28. See Self-Government Act § 422(6), D.C. Code § 1-162(6):
The Mayor may delegate any of his functions (other than the function of approv-
ing or disapproving acts passed by the Council or the function of approving
contracts between the District and the Federal Government under section 731
[D.C. Code § 1-826]) to any officer, employee, or agency of the executive office
of the Mayor, or to any director of an executive department who may, with the
approval of the Mayor, make a further delegation of all or a part of such functions
to subordinates under his jurisdiction.


29. Delegated to the Director of the Department of Finance and Revenue. Mayor's
Orders Nos. 75-55, 75-114, 1 D.C. Stat. 440, 468 (1975).


30. Delegated to the Directors of the Department of Transportation and the Depart-
ment of Environmental Services. Mayor's Order No. 75-218, 1 D.C. Stat. 506 (1975).


31. Delegated to the Director of the Department of Housing and Community Devel-
opment. Mayor's Order No. 77-126, 24 D.C. Reg. 1917 (1977).


32. Cf. Myers v. United States, 272 U.S. 52, 117 (1926): "The vesting of the executive
power in the President was essentially a grant of the power to execute the laws. But the
President alone and unaided could not execute the laws. He must execute them by the
assistance of subordinates .... ." Quoted in Buckley v. Valeo, 424 U.S. 1, 135 (1976).
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conflict between the legislative and executive branches has been
generated by the Council's continual attempts to grant itself the power of
confirmation. Two measures, the Confirmation Act of 197633 and the
Organization of Offices, Agencies, Departments and Instrumentalities
Act of 1976, 34 both introduced January 13, 1976, would have required the
Mayor's appointments of the heads of his principal executive agencies to
be submitted to and confirmed by the Council. It is clear, however, from
the text and legislative history of the Self-Government Act, that the
Mayor's power of executive appointment under the Charter is exclusive
and may not be diluted by the Council through its use of the legislative
power.


The Mayor inherited much of this power from the appointed Commis-
sioner of the District of Columbia, the chief executive officer of the
District government prior to home rule under Reorganization Plan No. 3
of 1967. 35 The vast majority of the District agencies currently in exist-
ence were created pursuant to this Reorganization Plan, and the
Commissioner was vested with the sole authority to appoint executive
officers. 36 The Self-Government Act continued these agencies in exist-
ence37 and transferred all of the functions of the Commissioner to the
Mayor, 38 including the exclusive power to appoint the heads of these
agencies.


Moreover, the authority to appoint the officers of either existing or
new agencies which may be established by the Mayor 39 or the Council4"
is clearly implicit in the language of section 422 of the Charter,4 which
vests the executive power of the District in the Mayor and makes him the
chief executive of the District government. The legislative history of the
Act supports this interpretation; as the Senate Report notes:


The executive power of the District shall be vested in the
Mayor who shall be the chief executive officer of the District


33. Bill No. 1-225, 22 D.C. Reg. 3781 (1976), introduced by Council members Dixon,


Winter, Clarke, Coates, Wilson, Shackleton, D. Moore, and Hobson.
34. Bill No. 1-234, 22 D.C. Reg. 4008 (1976), introduced by Council member Barry.
35. 3 C.F.R. 1026 (1966-70 Comp.), reprinted in D.C. Code, tit. 1, app., at 150 (1973),


and in 81 Stat. 948 (1967).
36. Reorganization Plan No. 3 of 1967, § 303, 3 C.F.R. 1029 (1966-70 Comp.), reprinted


in D.C. Code, tit. 1, app., at 151 (1973), and in 81 Stat. 950 (1967).
37. Self-Government Act § 714, D.C. Code § 1-133.
38. Id. § 422, D.C. Code § 1-162: "In addition, except as otherwise provided in this


Act, all functions granted to or vested in the Commissioner of the District of Columbia, as
established under Reorganization Plan Numbered 3 of 1967, shall be carried out by the
Mayor in accordance with this Act."


39. Self-Government Act § 422(12), D.C. Code § 1-162(12).
40. Id. § 404(b), D.C. Code § 1-144(b).
41. D.C. Code § 1-162.
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government. He shall be responsible for the proper administra-
tion of the affairs of the District coming under his jurisidiction
and control. The bill confers on him the usual administrative
powers and duties, including the power to appoint personnel in
the executive branch of the city government and to remove such
personnel in accordance with applicable laws and regulations.
(Emphasis added).12


It is particularly significant that the Self-Government Act contains noth-
ing similar to the appointments clause of the Constitution43 conditioning
the President's appointment of executive officers on the "advice and
consent of the Senate." Such a diminution of this inherently executive
function must be expressly granted to the legislature by the organic law 44


and may not be assumed by that branch through its legislative powers. 45


That Congress did not intend a general dilution of this power of the
Mayor is clear from its inclusion in the Self-Government Act of express
provisions subjecting the Mayor's appointment of the officers of certain
independent agencies to "the advice and consent of the Council."146


Other than such express limitations on the executive power of appoint-
ment in this or other acts of Congress, however, nothing qualifies the
authority of the Mayor to appoint executive officers. His power is
exclusive.


For these reasons, the Corporation Counsel, in his review of these
bills, concluded that they would constitute a "serious encroachment
upon the executive power of the Mayor" in violation of the principle of


42. S. REP. No. 93-219, 93d Cong., 1st Sess. 7 (1973) (reporting on S. 1435, 93d Cong.,
Ist Sess., § 402 (1973)). Cf. Myers v. United States, 272 U.S. 52, 117 (1926).


43. U.S. CONST. art. II, § 2, cl. 2.
44. See Buckley v. Valeo, 424 U.S. 1, 121 (1976); Gillson v. Heffernan, 40 N.J. 367,


192 A.2d 583 (1963); Visone v. Reilly, 80 N.J. Super. 494, 194 A.2d 577 (1963); Walker v.
Baker, 145 Tex. Civ. App. 121, 196 S.W.2d 324 (1946); People v. Shawyer, 30 Wyo. 366,
222 P. 11 (1923).


45. It is significant that earlier drafts of the United States Constitution vested the
President with the exclusive authority, subject to certain express exceptions, to appoint
all officers of the United States. See Buckley v. Valeo, 424 U.S. 1, 129-31, 271-74 (1976).


46. Namely, the Board of Elections, Self-Government Act § 491, D.C. Code § 1-1103;
the Zoning Commission, id. § 492, D.C. Code § 5-412; the Public Service Commission, id.
§ 493, D.C. Code § 43-201a; and the Armory Board, id. § 494, D.C. Code § 2-1702. In
addition, certain acts prior to home rule expressly vested the former District of Columbia
Council with the authority to confirm certain officers appointed by the Commissioner-
namely, the People's Counsel, D.C. Code § 43-205(b); the members of the Board of
Equalization and Review, D.C. Code § 47-646(a); the members of the Housing Rent
Commission, D.C. Code § 45-1623(a) (Supp. 11 1975); and the members of the Redevelop-
ment Land Agency, D.C. Code § 5-703(a). As the Mayor inherited the power of the
Commissioner to appoint these officers, Self-Government Act § 422, D.C. Code § 1-162,
the present Council of the District of Columbia inherited the power of the old District of
Columbia Council to confirm these officers. Id. § 404(a), D.C. Code § 1-144(a).
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separation of powers embodied in the Self-Government Act, and he
recommended that they be disapproved.4 7 Both bills subsequently died in
committee.48 The controversy, however, is far from being resolved. Bill
No. 2-11,1 9 introduced January 3, 1977, would subject the Mayor's ap-
pointment of all executive agency heads under the proposed District
Government Independent Merit Personnel Act 5° to Council confirma-
tion. The Corporation Counsel has reaffirmed his opposition to such an
enactment.


51


Further conflict over the scope of the Mayor's appointment power has
been generated by the Council's establishment of so-called "indepen-
dent" agencies as a means of circumventing the Mayor's appointment
authority. However, whether a governmental entity is an executive agen-
cy, rather than a quasi-legislative or quasi-judicial agency, depends upon
the statutory functions of the agency. If the functions are primarily
investigative or informational, it is a legislative agency, 52 but if it is given
authority to administer or enforce the laws of the District of Columbia,
then it is an executive agency and, hence, by virtue of section 422 of the
Self-Government Act, is under the appointive authority of the Mayor. 53


The Council has enacted legislation establishing several such "inde-
pendent" agencies headed by officers appointed by the Mayor "with the
advice and consent of the Council"--namely, the Office of Aging, 54 the
Commission on the Arts and Humanities, 55 the District of Columbia


47. Unpublished Opinion of the Corp. Counsel re Bill No. 1-225 & Bill No. 1-234 (Mar.
26, 1976).


48. See Rule 6Q of the Rules of Organization and Procedure of the Council, Res. No.
2-1, 23 D.C. Reg. 7984, 8021 (1977).


49. 23 D.C. Reg. 4603 (1977), introduced by Council member Dixon.
50. Bill No. 2-10, 23 D.C. Reg. 4488 (1977), introduced by Council member Dixon.


Section 422(3) of the Self-Government Act, D.C. Code § 1-162(3), requires the Council to
provide for a merit system for District government employees, who are currently in the
federal civil service, no later than Jan. 3, 1980.


51. Opinion of the Corp. Counsel re Bill No. 2-11, Confirmation Amendments Act, I
Op. C.C.D.C. 459 (1977). Moreover, the Legislative Research Center of Georgetown
Univ. Law Center (D.C. Project), at the request of Council member Dixon, researched the
issue of Council confirmation of executive appointments and ironically, in an unpublished
analysis dated June 15, 1976, came to the same conclusion as the Corporation Counsel. A
similar conclusion was reached by Leon Ullman, Deputy Assistant Attorney General,
Office of Legal Counsel, in an unpublished memorandum to Kenneth Lazarus, Associate
Counsel to the President, dated Apr. 7, 1976, concerning the D.C. Budget Act.


52. Self-Government Act § 413, D.C. Code § 1-148, provides that: "[t]he Council, or
any committee or person authorized by it, shall have power to investigate any matter
relating to the affairs of the District . . ."


53. Cf. Buckley v. Valeo, 424 U.S.' 1, 137-43 (1976); Springer v. Philippine Islands, 277
U.S. 189, 202 (1928).


54. D.C. Law No. 1-24, § 302, D.C. Code § 6-1712.
55. D.C. Law No. 1-22, § 4, D.C. Code § 31-1903.


19781







Catholic University Law Review


General Hospital Commission 5 6 and the Commission on Licensure to
Practice the Healing Arts. 57 The first measure, the Act on Aging, was
signed by the Mayor without mention of this objectionable provision.
However, the Mayor, on the advice of the Corporation Counsel that such
provision contravened the Charter,5 8 did not refer his appointment of the
head of that agency to the Council for confirmation, 59 and the Council
has not challenged this action. The second measure, the Commission on
the Arts and Humanities Act, was vetoed by the City Administrator as
Acting Mayor,6 and, as the Council failed to override the veto within 30
days as required by the Charter,6 the Commission has, at most, a de
facto status. 62 The Mayor vetoed the final two measures, but was over-
ridden by the Council and has permitted the Council to "confirm" his
appointments. Unfortunately, the Mayor's apparent acquiescence with
respect to the appointment of the officers of the agencies created by
these bills runs the danger of encouraging further attempted encroach-
ments, thereby perpetuating the controversy over the scope of the May-
or's power of appointment.


B. Legislation by Resolution: Circumventing The
Veto Power of the Mayor


Other conflicts between the legislative and executive branches have
been engendered by the Council's use of resolutions.63 Under the Char-
ter, the Council is empowered to take two kinds of formal action: it may


56. D.C. Law No. 1-134, §§ 202(a), 205, D.C. Code §§ 32-1312(a), 32-1315.
57. D.C. Law No. 1-106, § 2(a)(1), D.C. Code § 2-103(a)(1).
58. Opinion of the Corp. Counsel re App't of the Exec. Dir. of the Office on Aging, I


Op. C.C.D.C. 526 (1977).
59. The Act on Aging also created an advisory Commission on Aging with 15 lay


members appointed by the Mayor with the advice and consent of the Council. Id. § 402,
D.C. Code § 6-1721. The Mayor has permitted the Council to confirm these members as
the Commission has no executive authority.


60. Self-Government Act § 422(1), D.C. Code § 1-162(1), authorizes the Mayor to
"designate the officer or officers of the executive department of the District who may,
during periods of disability or absence from the District of the Mayor execute and perform
the powers and duties of the Mayor." The power to designate such a temporary Acting
Mayor is distinct from the power to delegate executive functions to subordinates to carry
out the day-to-day functions of the executive under § 422(6) of the Act, D.C. Code
§ 1-162(6). See Unpublished Opinion of the Corp. Counsel re Whether the City Adm'r
May Veto an Act of the Council (July 11, 1975).


61. Self-Government Act § 404(e), D.C. Code § 1-144(e).
62. The Mayor has appointed and the Council has "confirmed" members of the


Commission.
63. See generally Opinion of the Corp. Counsel re The Legal Force & Effect of a


Resolution Adopted by the Council. I Op. C.C.D.C. 261 (1976).
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pass acts and adopt resolutions. The distinction between them is defined
in section 412(a): "The Council shall use acts for all legislative pur-
poses. . . .Resolutions shall be used to express simple determinations,
decisions, or directions of the Council of a special or temporary charac-
ter. '64 An act of the Council is subject to a number of prerequisites
before taking effect. A proposed act must be read twice in substantially
the same form at an interval of at least thirteen days; 65 it must be
presented to the Mayor for approval; 66 and, if approved (or not disap-
proved within ten working days), it must lie before Congress for thirty
legislative days when both Houses are in session before taking effect. 67


If vetoed by the Mayor and overridden by the Council, it must first be
submitted to the President. 68 The Council may dispense with the require-
ment of a second reading or of congressional review only under emergen-
cy circumstances, in which case two-thirds of the members present and
voting may enact a temporary act, effective for a maximum period of
ninety days.69 A resolution, by contrast, takes effect immediately upon
adoption. 70 It is effective without any review by the Mayor, the
Congress, or the President.


The vast majority of resolutions adopted by the Council are proper
uses of this device. They fall into two broad categories: resolutions
which are purely symbolic and without any legal effect, and resolutions
by which the Council exercises administrative or ministerial functions
vested solely in that body by law. The first category includes resolutions
honoring persons or groups, commemorating certain days, weeks,
months, or years; expressing the opinion of the Council on public issues;
and requesting or urging-but not compelling-certain actions by the
Mayor, the courts, or the federal government. The second category
includes resolutions making rules with respect to the internal organiza-
tion or procedure of the Council; appointing or directing personnel


64. D.C. Code § 1-146(a).
65. Self-Government Act § 412(a), D.C. Code § 1-146(a).
66. Id. § 404(e), D.C. Code § 1-144(e).
67. Id. § 602(c), D.C. Code § 1-147(c).
68. Id. § 404(e), D.C. Code § 1-144(e).
69. Id. § 412(a), D.C. Code § 1-146(a). See generally Opinion of the Corp. Counsel re


Emerg. Legis. Auth. of the Council. I Op. C.C.D.C. 467 (1977).
70. Under Council practice, resolutions may be adopted after a single reading at the


biweekly legislative session. See Rules of Organization and Procedure of the Council,
Res. No. 2-1, Rule 6, 23 D.C. Reg. 7984, 8014 (1977). Proposed resolutions (and bills) are
subject to a 15 day notice requirement; however, this may be despensed with by a simple
declaration by the Council that an emergency exists. Rule 6G, id. at 8017. Moreover, a
resolution may be considered at a special session called for that purpose. Rule 6B, id. at
8014. Resolutions may be referred to a committee, but in practice are generally retained by
the Council. Rule 6D, id. at 8016.
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employed by the Council; 71 investigating the affairs of the District;72


confirming nominees to District offices by the Mayor or Chairman of the
Council pursuant to statutes expressly authorizing Council confirma-
tion;73 appointing members of District boards, commissions, or other
bodies pursuant to statutes expressly authorizing such appointments ;74


disapproving executive reorganization plans; 75 and approving applica-
tions for grants to the District under federal law.


Some confusion, however, resulted from the transfer of certain func-
tions of the former, appointive District of Columbia Council, established
under Reorganization Plan No. 3 of 1967, to the present Council. The
former Council had been given over 430 specific "quasi-legislative" 76


functions formerly exercised by the Board of Commissioners of the
District of Columbia, the three member, appointive body that governed
the District from 1874 to 1967. Section 404(a) of the Charter 77 transferred
these functions to the new Council, as section 422 transferred the func-
tions of the Commissioner to the Mayor. 78 The former Council's exercise
of many of these "quasi-legislative" functions was made subject to the
approval of the Commissioner-namely, those "in respect of rules and
regulations. . or. . .penalties or taxes." 79 Some important functions,
however, were not made subject to his approval. The Council's exercise
of one of these functions, the closing of public streets and alleys, 80 gave


71. Self-Government Act § 401(c), D.C. Code § 1-141(c).
72. Id. § 413(a), D.C. Code § 1-148(a). See note 52 supra.
73. See, e.g., Self-Government Act § 455(a), D.C. Code § 47-120(a) (District of


Columbia Auditor).
74. See, e.g., id. § 431(e)(3)(D), D.C. Code, tit. 11, app., at 439 (one member of the


District of Columbia Commission on Judicial Disabilities and Tenure); id. § 434(b)(4)(D),
D.C. Code, tit. 11, app., at 442 (one member of the District of Columbia Judicial
Nomination Commission).


75. Id. § 422(12), D.C. Code § 1-162(12). Congress was careful to expressly provide the
Council with this power in the Charter in view of the controversy over the power of
Congress to subject the President's reorganization authority to congressional veto, see 5
U.S.C. § 901 (1970), without express authority to do so in the Constitution. The Supreme
Court, unfortunately, has declined to resolve this important issue. Atkins v. United
States, 556 F.2d 1028 ( Ct. Cl. 1977) (4-3 decision), cert. denied, 98 S. Ct. 718 (1978). See
generally Watson, Congress Steps Out: A Look at Congressional Control of the Executive,
63 CALIF. L. REV. 983 (1975).


76. See Special Message to Congress Transmitting Reorganization Plan No. 3 of 1967
(June 1, 1967), 1 PuB. PAPERS OF PRES. JOHNSON 585, 586 (1968), reprinted in D.C. Code,
tit. 1, app., at 163 (1973).


77. D.C. Code § 1-144(a).
78. D.C. Code § 1-162. See note 38 supra.
79. Reorganization Plan No. 3 of 1967 § 406, 3 C.F.R. 1058-59 (1966-70 Comp.),


reprinted in D.C. Code, tit. 1, app., at 161 (1973), and in 81 Stat. 978 (1967).
80. Id. § 402(168), 3 C.F.R. 1040 (1966-70 Comp.), reprinted in D.C. Code, tit. 1, app.,


at 155 (1973), and in 81 Stat. 961 (1967).
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rise to considerable controversy over the Council's use of its authority to
adopt resolutions.


The closing of streets and alleys under the Street Readjustment Act of
the District of Columbia8' is essentially a legislative action. As the
District of Columbia Court of Appeals stated, in construing that Act,
"the Council in determining whether to close a street is exercising


legislative discretion based upon primarily legislative facts.", 82 The for-


mer Council chose to exercise this function by resolution. As the action


did not concern rules, regulations, penalties, or taxes, it was not submit-


ted to the executive. However, the ability of the former Council to take
this legislative action by resolution did not authorize the present Council
to do the same. The present Council is required to carry out the functions


it inherited from the former Council "in accordance with the provisions


of [the Self-Government] Act," 8 3 and section 412 of that Act requires the


Council to "use acts for all legislative purposes .


Perhaps misled by the practice of the former Council, the present


Council adopted dozens of resolutions purporting to close various streets
and alleys. 84 This practice continued until the end of 1976, despite sever-


al critical opinions issued by the Corporation Counsel.8 5 In an effort to


resolve this conflict, the Mayor proposed, and the Council passed, an


emergency act validating all of the closings purported to be effected by


81. D.C. Code § 7-401 to 410 (1973).
82. Chevy Chase Citizens Ass'n v. District of Columbia Council, 327 A.2d 310, 316


(D.C. 1974). The court continued:
Thus the Council, in deciding whether to close a street, considers and devises


broad policy-that goes beyond the circumstances of specific parties-relating
instead to the public generally. Policy decisions must be made with respect to
such matters as traffic flow, transportation facilities, population density, and
proper mixture of housing, commercial facilities, sihools and parks. In making
these policy decisions, the Council tends to cohksult broad relevant surveys,
studies and published reports. Expertise from other government departments is
sought. Since at a public hearing any interested person may offer his opinion
regarding the proposed closing, the Council considers the opinion not only of the
abutting property owners but also of the public generally. In short, the Council in
deciding whether to close a street conducts a quasi-legislative hearing, sitting in a
legislative capacity, making policy decisions directed toward the general public.
(Citation omitted).


id. at 316-17.
83. Self-Government Act § 404(a), D.C. Code § 1-144(a).
84. E.g., Res. Nos. 1-128, 1-129, 1-130, 1-131, 1-132, 1-133, 1 D.C. Stat. 299, 300, 301,


302, 303, 304 (1975); Res. Nos. 1-188, 1-189, 1-209, 1-210, 1-214, 1-216, 1-231, 1-249, 22
D.C. Reg. 4191, 4193, 5059, 5062, 5368, 5489, 5497, 6472 (1976).


85. Opinion of the Corp. Counsel re The Legal Force & Effect of a Resolution
Adopted by the Council, supra note 63; Opinion of the Corp. Counsel re Whether Certain
Functions of the Council with Respect to Alley Closings, Street Dedications, & Highway
Plan Amendments May be Exercised by Act or Resolution. I Op. C.C.D.C. 368 (1976).
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resolution prior to the effective date of the act. 6 The act also delegated
the function of closing streets and alleys to the Mayor, subject to Council
approval, since using an executive order of the Mayor rather than an act
of the Council would obviate the often extensive Congressional layover
period required for all permanent acts of the Council. However, this
emergency act expired March 29, 1977, and the Council has failed to
enact similar permanent legislation proposed by the Mayor.87 And al-
though, since December 1976, the Council has used acts instead of
resolutions to close streets or alleys, 8 the controversy still persists as the
Council has continually asserted that it may legally close streets and
alleys by resolution.8 9


C. Resolutions Compelling Executive Officers


An entirely distinct use of the resolution by the Council, which has
also raised separation of powers problems, is the use of this device to
direct the activities of principal executive officers and the Mayor him-
self. Such a use of the resolution presumes a power over the executive
which the Council simply does not possess. For example, Resolution No.
1-74 "directs the Metropolitan Police Department to adopt manpower
distribution policies which would significantly increase foot patrols in
the District of Columbia." 9 Resolution No. 1-241 "instructs the Office
of the Corporation Counsel to represent the Council of the District of
Columbia in opposition to Columbia Federal [Savings and Loan
Association]'s application before any legal proceedings held by the Fed-
eral Home Loan Bank Board or any of its regional offices."'" And
Resolution No. 1-392 would require certain standards and procedures to
be followed by the District of Columbia Accounting Office, the District
of Columbia Treasurer, and other District agencies in the processing of
vouchers and issuance of checks.92 Clearly, the authority of the Police


86. The Emergency Street & Alley Closing Act of 1976, Act No. 1-184, 23 D.C. Reg.
4928 (1977) (eff. Dec. 29, 1976).


87. In Bill No. 2-56, 23 D.C. Reg. 5422 (1977), introduced Jan. 19, 1977, the Council
excised the provisions delegating authority to the Mayor and substituted language re-
validating closings validated by Act 1-184, the Emergency Street & Alley Closing Act of
1976.


88. See, e.g., D.C. Laws Nos. 2-2, 2-3, 2-4, 2-5, 2-6, 23 D.C. Reg. 8193, 8197, 8200,
8203, 8206 (1977).


89. See Act No. 2-34, 23 D.C. Reg. 9236 (1977); Act No. 2-74, 24 D.C. Reg. 1784 (1977);
Act No. 2-114, 24 D.C. Reg. 4834 (1977).


90. 1 D.C. Stat. 235 (1975).
91. 22 D.C. Reg. 5995, 5997 (1976).
92. 23 D.C. Reg. 3778 (1976). Contra, 1 Op. C.C.D.C. 105 (1976); see § 449(a) of the


Charter, D.C. Code § 47-227(a), which provides that "the Mayor shall . . . prescribe the
forms of receipts, vouchers, bills and claims to be used by all the agencies, offices, and
instrumentalities of the District government . .. ."


[Vol. 27:515







Separation of Powers


Chief over the distribution of his forces, the authority of the Corporation
Counsel over the invitation of litigation, and the authority of the District
of Columbia Treasurer over the processing of vouchers and the issuance


of checks are at the very heart of the responsibilities of those officers.
The Council may not direct their activities; only the Mayor possesses
such authority.


Other resolutions purport to direct the actions of the Mayor himself.
For example, Resolution No. 1-244 "directs the Mayor to construct
within six months . . . a ramp designed for use by the physically hand-
icapped . . . and install an automatic door which operates with a treadle


at the 13 and 1/2 Street entrance of the District Building."-93 Another
resolution, No. 1-326, 94 requires the Mayor to submit to the Council a
budget that would involve no increase in the overall tax burden to
District taxpayers. The Self-Government Act requires the Mayor to
submit an annual budget to the Council, 95 but does not authorize the
Council to impose conditions on the Mayor's preparation of the budget
or to require him to submit an additional "no-tax-increase" budget
according to Council specifications. These resolutions represent at-
tempts by the Council to assume direct control over matters committed
to the discretion of the Mayor and his subordinate officers and clearly
violate section 422 of the Charter, which vests the executive authority of


the District in the Mayor. Thus, they were considered to have no legal
effect .96


Several other resolutions, while not interfering quite as severely with
the functions of the executive, would have imposed considerable bur-
dens on certain executive agencies by requiring the collection of exten-
sive statistical data, the undertaking of studies, the preparation of re-
ports, or the publication and dissemination of information. A prime
example is Resolution No. 1-99, which "directs the Office of Community
Services of the Municipal Planning Office and the Office of Public
Affairs to collect data by ward and census tract and to organize and make
available to Council members, to government officials, and to interested


members of the public data so collected." 9 Moreover, it requires these
agencies "to establish a mechanism for disseminating, on a regular basis,
all information, reports and studies collected or prepared by the District


93. 22 D.C. Reg. 6392, 6393 (1976). The Mayor agreed to this project, and it was
completed by the District of Columbia Department of General Services and private
contractors at a cost of over $30,000.


94. 23 D.C. Reg. 660 (1976). See I Op. C.C.D.C. 89 (1976).
95. Self-Government Act § 442, D.C. Code § 47-221.
96. See Opinion of the Corp. Counsel re The Legal Force & Effect of a Resolution


Adopted by the Council, supra note 63, at 280-81.
97. 1 D.C. Stat. 267 (1975).


1978]







Catholic University Law Review


government and its agencies to all members of the Council, the public
libraries of the District . . ." and directs them "to compile and make
available . . . a catalog that will index and provide a bibliography for all
publications, studies, and reports, prepared by, or under the auspices of,
the Government of the District of Columbia.""8 Such a monumental
undertaking would have required substantial expenditures, involving
diversion of funds appropriated by Congress to the District for other
programs. Another example is Resolution No. 1-97, which directs the
Mayor to "conduct an examination into the feasibility of implementing a
residency requirement for . . . District employees, in connection with
the development and administration of a personnel system . . .,99


Section 422(3) of the Charter'0 directs the Council to enact a District
government merit system, but does not authorize it to order the Mayor to
conduct such an examination. A final example is Resolution No. 1-160,
which requires "[e]very District government agency [to] develop and
submit to the Mayor and Council an affirmative action plan." ' The
Council, however, has no authority by resolution to require executive
agencies to develop and submit such reports, and it apparently conceded
as much, for it subsequently enacted legislation along similar lines.' 0 2


The reports, compilations, and plans sought by these resolutions are
quite distinct from the evidence which the Council may require of any
person pursuant to a valid investigation of District affairs under section
413(a) of the Charter. 0 3 This provision authorizes the Council to require
executive personnel to testify or produce books, papers, or other exist-
ing evidence, but does not authorize it to require such officers by
resolution to collect evidence, make compilations, render judgments, or
develop policy.


The Council has attempted to compel executive officers not only by
the direct use of resolutions, but also by the enactment of legislation
authorizing the Council to take such actions at a later date by the use of
resolutions. Such legislation, however, does not legitimize a use of the
resolution which is contrary to the Charter. A prime example is the
Council's enactment of D.C. Law No. 1-111, the District of Columbia
Fire Department Operations Act of 1976. l(4 The Act was essentially an


98. Id.
99. I D.C. Stat. 265 (1975).


100. D.C. Code § 1-162(3).
101. 22 D.C. Reg. 3533 (1976).
102. The Affirmative Action Employment Plan, D.C. Law No. 1-63, D.C. Code § 1-


320a-h.
103. See note 52 supra.
104. D.C. Code § 4-401.
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emotional response to a fatal fire occurring September 8, 1976, in which
the station nearest the blaze was temporarily closed pursuant to a rota-
tion system necessitated by lack of sufficient funds to keep all stations in
the City open on a full time basis. 105 As a result, fire equipment arrived
perhaps a few minutes later than it would have if the nearest station had
been open. 106 In an attempt to prevent further such occurrences, the
Council passed an emergency act which would have transferred authori-
ty over day-to-day operations of the Fire Department from the Mayor
and Fire Chief to the Council. 107 The Act provided that "the District shall
be divided into such fire companies, and subunits, thereof as the Council
of the District of Columbia may from time to time direct," and that "[n]o
decreases in the number of companies, changes in the type of
companies, or changes in the location of stationhouses shall be made
unless previously approved by resolution of the Council."'' 10 The Mayor
vetoed the measure on the ground that it would deprive the Fire Chief of
the flexibility he needed to meet rapidly changing conditions which could
occur in major fires or natural disasters. He noted that "in emergency
situations there will usually not be time to wait for a member of the
Council to introduce a resolution permitting an action, for the Council to
gather a quorum to consider the action, and (assuming consideration as
an emergency resolution) for two-thirds of the Council to approve the
resolution" without endangering the public safety by the delay.1°9


Though the Council was unable to override the Mayor's veto of the


emergency measure, it enacted permanent legislation which was only
slightly less objectionable. It provided, as did the emergency measure,
that "[t]he District shall be divided into such fire companies, and other
units as the Council of the District of Columbia may from time to time
direct," but modified the subsequent provision slightly by providing that
"[m]ajor changes in the manner the Department provides fire protection


105. See Wash. Star, Sept. 8, 1976, § A, at 1, col.l. (final ed.); Wash. Post, Sept. 9,
1976, § D, at 1, col. I.


106. The incident also engendered a $5 million suit against the District. Chandler v.
District of Columbia, CA No. 8623-77 (D.C. Super. Ct., filed Sept. 2, 1977). However, the
suit was dismissed on the ground that the damage resulted from a discretionary action on
the part of the District. Order of Revercomb, J. (Mar. 8, 1978).


107. Emergency District of Columbia Fire Department Operations Act of 1976,
Emergency Act No. 1-70 (Nov. 11, 1976) (unpublished).


108. Id. § 2. The current law at that time, D.C. Code § 4-401 (1973), provided:
"The fire department of the District of Columbia shall embrace the whole of the said
District, and its personal and movable property shall be assigned and located as the
[Mayor] of said District may direct within the appropriations made by Congress."


109. Unpublished veto message of the Mayor, Nov. 18, 1976. See also Opinions of the
Corp. Counsel re Emergency Act No. 1-70. 1 Op. C.C.D.C. 336, 362 (1976).
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and fire prevention shall be approved by resolution of the Council.""'


However, the substitution of this ambiguous phrase for the more precise
phrase "decreases in the number of companies, Changes in the type of
companies, or changes in the location of stationhouses" resulted in little
improvement, as any of these specific changes could be considered by
the Council to constitute "[m]ajor changes in the manner the Department
provides fire protection and fire prevention." Either measure represents
an attempt by the Council to assume direct and continuing control over
an executive function of the utmost importance to the public safety. The
Mayor neither approved nor vetoed the act, and it purportedly became
law without his approval."'I Fortunately, the Council has not yet adopted
a resolution pursuant to this act.


The importance of the preservation of these three primary powers of
the Mayor-the appointment power, the veto power, and the power to
control executive officers-in the face of sustained efforts by the
Council to draw such power into its "impetuous vortex," cannot be
underestimated. The District Charter contemplated, and the exigencies
of local government require, a strong Mayor to counterbalance the
concentration of legislative power vested in the Council.


D. Quo Warranto and the Council's Authority Over the
Qualifications of its Members


The executive has not been alone in evoking the principle of separation
of powers. The Council has reciprocated by charging encroachments by
the executive in the case of District of Columbia v. Tucker. 12 On June 6,
1977, the Corporation Counsel initiated an action in quo warranto in the


110. D.C. Law No. 1-lll, § 2, D.C. Code § 4-401.
111. The act is subject to an invalidating procedural infirmity. It was not presented to


the Mayor until December 21, 1976. Section 404(e) of the Self-Government Act, D.C.
Code § 1-144(e), requires that the Mayor be given 10 working days from his formal receipt
of the bill to decide whether to approve or veto an act. However, the belated transmittal of
the Act did not give the Mayor the required 10 days before the expiration of the first
Council period on January 2, 1977 in accordance with § 401(b)(l), D.C. Code § 1-141(b)(1).
The need for this time was acutely demonstrated by the large number of acts transmitted
to the Mayor at the end of the year. The Council, of course, is not a continuous body, as
six or seven of its membership of thirteen must be filled each biennium. Id. § 401(b)(4),
D.C. Code § 1-141(b)(4). Acts of the Council which do not "become law" pursuant to §
404(e) before the end of the Council period in which they were enacted are nullities. See
Opinion of the Corp. Counsel re Status of Acts of the Council of the District of Columbia
Pending as of the End of the 94th Congress and the First Council Period (Dec. 30, 1976)
reprinted in H.R. REP. No. 95-1104, 95TH CONG., 2D SESS. 9 (1978). A recently reported
congressional Bill, H.R. 12116, supra note 6, would clarify the pocket veto authority of
the Mayor implicit in the Charter.


112. 106 DAILY WASH. L. REP. 41 (Super. Ct. D.C. 1977).
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Superior Court of the District of Columbia against the Chairman of the
Council on the ground that he lacked de jure title to his office by his
failure to maintain the qualifications required by the Charter for holding
office. Specifically, it was alleged that the Chairman engaged in outside
employment for profit in violation of section 403(c) of the Charter,'1 3 and
thereby forfeited his office pursuant to section 402.114 The Corporation
Counsel took the action in the name of the District of Columbia pursuant
to D.C. Code sections 16-3521 to 3545 (1973), which authorizes the is-
suance of a writ of quo warranto against any person who "unlawfully
holds or exercises . . . a public office of the District of Columbia, civil
or military .. . " and upon such a finding requires a judgment of ouster
and exclusion from office." 5


The Council, which was given leave to file a memorandum as amicus
curiae, argued that this action by the Corporation Counsel violated the
principle of separation of powers implicit in the Charter on the theory
that this principle required that the qualifications of Council members be
controlled, or at least be subject to. initiation, by the Council, rather than
the executive or judicial branches of government. Noting that the Self-
Government Act did not contain a provision authorizing the Council to
determine the qualifications of its members, 116 the court rejected this
argument and held that an action by the highest legal officer in the
government was the proper and traditional method to judge the qualifica-
tions of elected legislative officers. 117 The court concluded that a quo
warranto action by the Corporation Counsel against the Council Chair-
man was not contrary to the principle of separation of powers and,
indeed, was the only method available in the District to test a Council
member's title to office. 118 The court ruled that the Chairman had in fact
violated the prohibition of the Charter against engaging in outside em-
ployment, but refused to enter a judgment of ouster. 19


Not surprisingly, soon after the institution of the action, legislation
was introduced in the Council which would divest the Corporation


113. D.C. Code § 1-143(c).
114. D.C. Code § 1-142.
115. D.C. Code § 16-3545 (1973).
116. In contrast, the Houses of Congress have such power. U.S. CONST. art. I, § 5, cl.


1.


117. 106 DAILY WASH. L. REP. at 44-45. The court further noted that even if such a
provision existed, this still would not preclude an action in quo warranto by the chief legal
officer to test the qualifications of a legislator. Id. at 44, n.20 (citing Buckman v. State ex
rel. Spencer, 34 Fla. 48, 15 So. 697 (1894); Snowball v. People ex rel. Grupe, 147 Il. 260,
35 N.E. 538 (1893); State ex rel. Love v. Cosgrave, 85 Neb. 187, 194, 122 N.W. 885, 888
(1909)).


118. 106 DAILY WASH. L. REP. at 45.
119. Id. at 51.
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Counsel of his authority to institute quo warranto actions against mem-
bers of the Council, thereby divesting the Superior Court of authority to
adjudicate such actions. 120 However, the bill is legally defective as it
would diminish the civil jurisidiction of the Superior Court in violation of


the Charter.121 This use of its legislative power as a sword to destroy the
executive's authority to initiate quo warranto actions renders the
Council's use of the principle of separation of powers as a shield against
such actions very questionable.122


III. THE LEGISLATURE V. THE JUDICIARY


Actions of the Council raising serious separation of power problems
have been directed at the judicial branch as well as the executive,
although not to the same extent. Fortunately, however, Congress took
great pains to assure the independence of the District judiciary. The


Charter provides for the appointment of judges by the President and
their confirmation by the Senate 23 from a list of candidates provided by
the District of Columbia Judicial Nomination Commission, a body


constituted by federal, District, and private appointees. 24 A judge


deemed "well-qualified" or better by the District of Columbia Commis-
sion on Judicial Disabilities and Tenure, a similarly constituted body, is


120. Bill No. 2-196, 24 D.C. Reg. 1145 (1977), introduced by Council member Clarke on
July 26, 1977.


121. The measure, if enacted, would be invalid as it would contravene the Charter and
other provisions of the Self-Government Act. Section 431(a) of the Charter, D.C. Code,
tit. 11, app., at 438, vests the Superior Court with jurisidiction over all civil actions. D.C.
Code § l 1-921(a)(3)(A)(vi) (1973), enacted by the Court Reorganization Act, vests that
court, as part of its civil jurisdiction, with authority over quo warranto actions. The
Council is explicitly prohibited from enacting any legislation with respect to this section or
any other section of title 11 of the D.C. Code under § 602(a)(4) of the Act, D.C. Code § 1-
147(a)(4). Moreover, § 718(a) of the Act, D.C. Code tit. il, app., at 443, continues the
District of Columbia courts as established under the Court Reorganization Act. Only
Congress can so alter the jurisidiction of the Superior Court.


122. Recently, however, congressional legislation was introduced which would amend
the Charter to grant the Council the enclusive authority over the qualifications of its
members. H.R. 10671, 95th Cong. 2d Sess. (1978), introduced February 1, 1978, by
Representative Charles C. Diggs, Jr., would, inter alia, amend the forfeiture provision in §
402 of the Charter, D.C. Code § 1-142, to give the Council the authority, with the
concurrence of two-thirds of its total membership, to expel any member who fails to
maintain the qualifications of office provided by that section, and, in the case of the
Chairman, by § 403(c), D.C. Code § 1-143(c). The bill would also amend the latter section
to permit the Chairman of the Council to engage in occasional teaching, writing, or
lecturing, as defined by the Council by regulation. However, both the Mayor and the
Chairman of the Council opposed these parts of the bill in the hearings held March 16,
1978.


123. Self-Government Act § 433(a), D.C. Code tit. 1, app., at 440.
124. Id. § 434, D.C. Code, tit. 11, app., at 441-42.
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automatically reappointed for an additional fifteen year term.,25 It is
significant that the whole of part C of the Charter, which contains the
provisions concerning the judicial branch, unlike parts A and B, which
concern the legislative and executive branches, respectively, is not sub-
ject to amendment by the people pursuant to the Charter amendment
procedure, 2 6 but may only be changed by act of Congress. Moreover,
the Council is expressly prohibited from enacting any legislation "with
respect to any provision of title 11 of the District of Columbia Code
(relating to the organization and jurisdiction of the District of Columbia
courts)."'12 7 To allay any doubt as to the status of the courts, the Self-
Government Act further provides that they "shall continue as provided
under the District of Columbia Court Reorganization Act of 1970
... ,128 Congress, having recently enacted a comprehensive reform of
the local court system, did not desire to subject it to further change by
the Council. 129 Finally, to assure the fiscal independence of the courts,
the Charter provides that the budget of the judiciary is not subject to
revision by the Council or the Mayor.' 30


The most serious attempt by the Council to encroach upon the prov-
ince of the District of Columbia courts was its enactment of the District
of Columbia Shop-Book Rule Act in early 1976.131 The Act was designed
to fill a void in the rules governing the admissibility of evidence in the
Superior Court caused by the repeal of the federal "Shop-Book Rule"
Act, 132 which applied to the Superior Court, as well as other article I
courts, and the federal judiciary. That statute provided an exception to
the hearsay rule for records kept in the ordinary course of business. The
federal Act was repealed in conjunction with the enactment of the
Federal Rules of Evidence, 133 which included a provision-Rule 803(6)-
superseding the federal "Shop-Book Rule" Act. However, the Federal
Rules of Evidence, unlike the repealed federal Act, did not apply, by
their own terms, to the Superior Court.'34


125. Id. § 433(c), D.C. Code, tit. 11, app., at 441. See Part IV-B infra.
126. Id, § 303(a), D.C. Code § 1-125(a).
127. Id. § 602(a)(4), D.C. Code § 1-147(a)(4).
128. Id. § 718, D.C. Code, tit. 11, app., at 443.
129. See STAFF OF THE HOUSE COMM. ON THE DISTRICT OF COLUMBIA, HOME RULE FOR


THE DISTRICT OF COLUMBIA 1973 - 1974, 93d Cong., 2d Sess. 1074, 1097-98 (Comm. Print
1974) (markup by full Committee of H.R. 9056, July 24, 1973, remarks of Rep. Adams).


130. Self-Government Act § 445, D.C. Code, tit. 11, app. at 443.
131. Act No. 1-88, 22 D.C. Reg. 4551 (1976).
132. 28 U.S.C. § 1732(a) (1970).
133. Act of Jan. 2, 1975, Pub. L. No. 93-595, § 2(b), 88 Stat. 1926, 1949 (1975).
134. FED. R. EvID. 1101(a).
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There was little disagreement about the desirability of retaining a
"shop-book rule" for the Superior Court. The controversy arose over
the means by which the void would be filled, or more precisely, whether
it should be filled by the courts or the Council. In anticipation of the
repeal of the federal "Shop-Book Rule" Act, which would coincide with
the effective date of the Federal Rules of Evidence, July 1, 1975, the
Superior Court, with the approval of the District of Columbia Court of
Appeals, promulgated Superior Court Civil Rule 43-I and analogous rules
in other divisions of the court,135 which, in effect, reinstated the federal
"Shop-Book Rule" Act in that court. The courts took this action pur-
suant to their power under D.C. Code section 11-946 (1973)136 to modify
federal procedural rules, which were initially made applicable to the
Superior Court, and to promulgate other rules governing the business of
the court. Such rules, of course, have the force and effect of law. 137


The Council intended the proposed District of Columbia Shop-Book
Rule Act 38 to accomplish exactly the same thing. This legislative solu-
tion, however, was opposed by both the executive and judicial branches
of the District government as an infringement of the rulemaking authori-
ty of the courts in violation of the principle of separation of powers. The
Corporation Counsel argued 139 that the power of the courts of the Dis-
trict of Columbia to promulgate rules of evidence had long been con-
sidered an essential element of the judicial power of such courts.140 By
vesting the judicial power of the District in the Superior Court and
District of Columbia Court of Appeals' 41 and by continuing them as
established under the Court Reorganization Act, 42 Congress had intend-
ed to assure the inviolability of this element of the courts' authority. The


135. SMALL CLAIMS R. 2, DOMESTIC RELATIONS R. 43-1, CRIMINAL R. 57(a), TAX Div.
R. I I(a), JUVENILE R. 114, INTRAFAMILY R. 1, NEGLECT R. 1, MENTAL HEALTH R. 4(a)(1),
and MENTAL RETARDATION R. 12(g).


* 136. This section, as the remainder of title II of the D.C. Code, was enacted by the
District of Columbia Court Reorganization Act of 1970, Pub. L. No. 91-358, tit. I, 84 Stat.
475 (1970) [hereinafter referred to as the Court Reorganization Act].


137. See In re C.A.P., 356 A.2d 335, 343 (D.C. 1976); Campbell v. United States, 295
A.2d 498, 501 (D.C. 1972).


138. Bill No. 1-137, 21 D.C. Reg. 3694 (1975), introduced June 17, 1975, by Council
member Clarke.


139. See Unpublished Opinion of the Corp. Counsel re Bill 1-137, the D.C. Shop-Book
Rule Act (Dec. 19, 1975).


140. Id. (citing Griffen v. United States, 336 U.S. 704, 716-17 (1949); Fisher v. United
States, 328 U.S. 463, 476-77 (1946); and Cropley v. Volger, 2 App. D.C. 34 (D.C. Cir.
1893)).


141. Self-Government Act § 431(a), D.C. Code tit. 11, app., at 438.
142. Id. § 718(a), D.C. Code, tit. 11, app., at 443. See D.C. Code §§ 11-101, -701, -901


(1973).
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Corporation Counsel also noted that the Council was expressly pro-
hibited 143 from enacting legislation with respect to D.C. Code section 11-
946 (1973), the source of the courts' rulemaking authority. He concluded
that the power of the Council with respect to the District of Columbia
courts under the Self-Government Act was miniscule in comparison with
the authority of Congress over the federal judiciary under the Constitu-
tion, 144 and that the proposed act exceeded the Council's authority.


Although passed by the Council on December 16, 1975, the bill was
vetoed by the Mayor on January 7, 1976 on the grounds that it exceeded
the Council's authority and that it would be superfluous in light of the
action of the courts. 145 The Council, however, overrode the Mayor's
veto, and, pursuant to the Charter, the Act was transmitted to the
President for a decision whether the veto would stand.146 Noting that the
promulgation of this procedural rule was clearly within the express
power of the local courts, and, as such beyond the power of the Council,
President Ford sustained the Mayor's veto. 147 This was the first and, thus
far, the only time that a President has exercised his authority to sustain
the Mayor's overridden veto.


The President's action temporarily ended the controversy over the
respective roles of the legislative and judicial branches of the District
government in the promulgation of rules of evidence and other procedur-
al rules. A number of popular bills which contained provisions imposing
rules of evidence on the Superior Court died. 148 The controversy, how-
ever, has not ended as members of the Council continue to introduce
legislation imposing rules of evidence upon the District of Columbia
courts. For example, the proposed Medical Records Act of 1977149 would


143. Id. § 602(a)(4), D.C. Code § 1-147(a)(4).
144. The Council's authority over rules of court is more akin to the authority of the


New Jersey legislature defined in Winberry v. Salisbury, 5 N.J. 240, 74 A.2d 406, cert.
denied, 340 U.S. 877 (1950), where the court held that the state constitution provision that
"[t]he Supreme Court shall make rules governing the administration of all courts in the
State and, subject to law, the practice and procedure in all such courts" ousted the power
of the state legislature over rules of court. Id. at 414. Accord, Burton v. Mayer, 274 Ky.
263, 118 S.W.2d 547 (1938); Lee v. Baird, 146 N.C. 361, 59 S.E. 876 (1907).


145. Unpublished veto message of the Mayor (Jan. 7, 1976).
146. See Self-Government Act § 404(e), D.C. Code § 1-144(e).
147. The President's Message to the Chairman of the Council on His Disapproval of


the D.C. Shop-Book Rule Act, 12 WEEKLY COMP. OF PRES. Doc. 301 (Feb. 27, 1976).
148. The Medical Records Act of 1975, Bill No. 1-149, 21 D.C. Reg. 4397 (1975)


(Council member Shackleton); the D.C. Psychiatric Confidentiality Act, Bill No. 1-172, 22
D.C. Reg. 771 (1975) (Council member Shackleton); the Prior Sexual Conduct Evidence
Act of 1975, Bill No. 1-214, 22 D.C. Reg. 3011 (1975) (Council member Hobson and six
cosponsors).


149. Bill No. 2-233, 24 D.C. Reg. 3791 (1977).
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render any "secondary medical record"' 150 inadmissible as evidence in
any proceeding by the courts of the District of Columbia.


The line between the rulemaking power of the courts and the legisla-
tive power of the Council was clarified somewhat by the decision of the
District of Columbia Court of Appeals in In re C.A.P. ,'51 rendered soon
after the President's disapproval of the District of Columbia Shop-Book
Rule Act. The court held that Superior Court Neglect Rule 18(c), which
authorized, in certain circumstances, the termination of parental rights in
a child neglect case, was without statutory basis 52 and beyond the
inherent authority of the Superior Court.' The court of appeals rea-
soned that the termination of parental rights abridged the substantive
right to conceive and raise one's children, 15 4 and, thus, could not be
effected under the Superior Court's general authority to promulgate
rules of procedure. Partially in response to this decision, the Council
enacted the Prevention of Child Abuse and Neglect Act of 1977,155 which
supplied the legislative basis for the authority of the Family Division of
the Superior Court to terminate parental rights pursuant to Superior
Court Neglect Rule 18(c).156


In sum, it appears that the District of Columbia courts possess the
exclusive power to promulgate rules of procedure governing the business
of the courts, while only the Council possesses the authority to enact
rules that affect substantive rights. The line between substantive rights
and procedural rules, however, is still unclear. Further judicial decisions
will be required to define the parameters of each sphere of authority.


IV. THE JUDICIARY V. THE EXECUTIVE


In contrast to the frequent tension between the legislative and execu-
tive branches of the District government, relations between the execu-
tive and the judiciary have been extremely placid. Nevertheless, two
matters have brought these branches briefly into conflict. The first


150. The term "secondary medical record" as distinguished from "primary medical
record" is defined in the bill to include records "'used to study morbidity and mortality"
by certain governmental agencies or medical entities and records "used for professional
training, supervision or discipline" of practitioners.


151. 356 A.2d 335 (D.C. 1976).
152. The statutory provisions relating to proceedings before the Family Division of the


Superior Court are found in D.C. Code §§ 16-2301 to 2337 (1973).
153. Local rules with federal analogues that differ from the federal rules must be


approved by the D.C. Court of Appeals, but ones governing areas where the federal rules
are silent may be promulgated by the Superior Court alone. See D.C. Code § 11-946
(1973).


154. See, e.g., Stanley v. Illinois, 405 U.S. 645, 651 (1972).
155. D.C. Law No. 2-22, 24 D.C. Reg. 3341 (1977) (eff. Sept. 23, 1977).
156. Id. § 407(c), 24 D.C. Reg. at 774 (1977) (amending D.C. Code § 16-2320(a) (1973)).
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involved the authority of a Superior Court judge over the Corporation
Counsel, and the second involved the authority of the District of Colum-
bia Commission on Judicial Disabilities and Tenure over a Superior
Court judge.


A. Judicial Authority to Require Executive Representation
of Private Litigants


The dispute which resulted in charges of judicial encroachment on the
province of the executive arose over the authority of a Superior Court
judge to order the Corporation Counsel to represent a private parental
petitioner in a proceeding for the involuntary commitment of a mentally
ill adult in the case of District of Columbia v. Pryor. 157 The applicable
statute1 58 requires a parent desiring the involuntary commitment of an
adult child to petition the Commission on Mental Health, which acts as a
special master for the Superior Court. After accepting the case, the
Commission holds a hearing and makes findings, recommendations, and
conclusions of law, which it reports to the Superior Court. A person
whose commitment is sought has a right to counsel in any proceeding
before the Commission or the Superior Court. There is no provision in
current law, however, for the representation of the petitioner himself.
Prior law provided for such representation by the Corporation Counsel,
but this provision was repealed and is not in the present statute.1 59


Nevertheless, a Superior Court judge ordered the Corporation
Counsel to represent the parental petitioners in two cases before the
Superior Court in which the Commission on Mental Health had recom-
mended civil commitment. After the court denied the District's motion to
vacate the appointments, the District petitioned the District of Columbia
Court of Appeals for a writ of prohibition, or in the alternative, for a writ
of mandamus against the trial judge on the ground that the Superior
Court was without authority to make the appointments. The court of
appeals agreed and held that a Superior Court judge had no inherent
discretionary authority to appoint the Corporation Counsel to represent
private parties in such cases. Citing the statutory basis of the Corpora-
tion Counsel's responsibilities, 16


0 the court made the following observa-
tions:


Subservience to the chief executive officer of the District gov-
ernment is the major thesis of this provision. To accept or create


157. 366 A.2d 141 (D.C. 1976).
158. D.C. Code § 21-541 (1973).
159. D.C. Code § 21-312 (1961).
160. D.C. Code § 1-301 (1973).
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an additional obligation to obey a court order to undertake
representation of private citizens in mental health cases would
not only be antithetical to the statute, but also would be contrary
to the separation of powers concept so solidly ingrained in our
governmental system. That one in public office is also a member
of the Bar can be of no significance, for the two roles cannot be
deemed separate and the order of appointment cannot be based
on professional association as paramount to official responsibil-
ity and authority. 161


Thus, this conflict between the judicial and executive branches was
amicably resolved.


B. Interference with Judicial Independence: The Powers
of the Tenure Commission


The issue of executive interference with judicial independence arose
in an unusual context in the case of Halleck v. Berliner.162 The alleged
encroachment was not by the executive branch of the District govern-
ment, but by the independent District of Columbia Commission on
Judicial Disabilities and Tenure and the executive branch of the federal
government. The District executive, however, was involved in the case
as legal representative of the Commission.


The Tenure Commission, established by the Court Reorganization
Act 163 and continued by the Self-Government Act,"6 consists of seven
members; two appointed by the Mayor and two by the local Bar, and one
each by the President, the Council, and the Chief Judge of the United
States District Court for the District of Columbia. 165 It possesses two
distinct powers-the power to remove, suspend, or retire a judge of of
the District of Columbia courts for disability, malfeasance, or other
conduct prejudicial to the administration of justice, 166 and the power,
added by the Self-Government Act, to determine whether a sitting judge
seeking another term shall be reappointed.167 Pursuant to its reappoint-
ment power, the Commission routinely evaluates each sitting judge
shortly before his term expires, based on information received in confi-
dence from the Bar and the public, and rates the judge as exceptionally
well qualified, well qualified, qualified, or unqualified. Either of the first


161. 366 A.2d at 143 (citation omitted).
162. 427 F. Supp. 1225 (D.D.C. 1977).
163. D.C. Code § 11-1521 (1973).
164. Self-Government Act § 718(a), D.C. Code, tit. 11, app., at 443.
165. Id. § 431(e)(3), D.C. Code, tit. II, app., at 439.
166. Id. § 432, D.C. Code, tit. 11, app., at 439-40.
167. Id. § 433(c), D.C. Code, tit. 1I, app., at 441.


[Vol. 27:515







Separation of Powers


two ratings results in his automatic reappointment. A rating of "qual-


ified" does not assure reappointment, but gives the President the option,


with the advice and consent of the Senate, to reappoint the judge-the


same procedure that was followed prior to home rule. A rating of "un-


qualified" precludes reappointment.


The first judge to be evaluated by the Tenure Commission under its


new authority was Charles W. Halleck of the Superior Court, who had


been appointed by President Johnson for a ten-year term expiring Octo-


ber 20, 1975. He received a rating of "qualified," leaving his reappoint-


ment to the President's discretion. President Ford nominated him for


another term, and the Senate District of Columbia Committee reported


the nomination to the full Senate. However, the Senate took no action


prior to its adjournment sine die on October 1, 1976, necessitating the


return of the nomination to the President. 16 Though his term had ex-


pired, Judge Halleck continued serving as a hold-over judge. 169 While


Judge Halleck's nomination was pending in the Senate, the Tenure


Commission, pursuant to its removal power, initiated an investigation to


determine whether grounds existed for disciplinary action and served


him with a Notice of Formal Proceeding based on allegations of
"conduct prejudicial to the administration of justice" as defined by the


Code of Judicial Conduct of the American Bar Association. 170 On the eve


of the date set for the hearing on these charges, Judge Halleck filed suit


in the United States District Court for the District of Columbia to enjoin


the Commission from holding the hearing and for a declaratory judgment


that the removal and reappointment powers of the Commission were


unconsitutional encroachments on the independence of the judiciary. In


addition, he contended that the Commission was unduly influenced by an


"institutionalized effort" by the United States Attorney's Office for the


District of Columbia to prevent his reappointment, and that this


constituted an impermissible encroachment by the federal executive on


the District judiciary.


The Tenure Commission, represented by the Corporation Counsel,


responded that Congress, given its plenary power over the District under


article I, section 8, clause 17, of the Constitution,' 7 1 was not compelled to


grant to an article I judge of the District of Columbia courts tenure equal


to that given by the Constitution to an article III judge. It noted that the


168. Standing Rules of the Senate, Rule XXXVIII(6), Senate Manual, 94th Cong., Ist


Sess. (1975).
169. See D.C. Code § 11-1502 (1973).
170. Adopted for the District of Columbia courts by the Joint Committee on Judicial


Administration. See D.C. Code 11-1701(a) (1973); District of Columbia Courts, Annual


Report 8 (1973).
171. See Palmore v. United States, 411 U.S. 389 (1973).
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drafters of the Court Reorganization and Self-Government Acts con-
sidered the Commission's possession of these powers to enhance, rather
than diminish, judicial independence. The power of removal assured a
high standard of conduct in the District judiciary, raising it beyond
reproach, 172 and the power of reappointment assured that the tenure of a
well qualified judge would be removed from the political process. 173


The court 74 rejected Judge Halleck's arguments and held that the
principle of separation of powers was not offended by a statutory
scheme which allocated to an independent agency functions that had
previously been exercised not by the judiciary, but by the President and
Senate.175 Furthermore, the court rejected the charge of undue influence
by the United States Attorney's Office as not supported by the evi-
dence. 176 Halleck v. Berliner settled the authority of the Tenure Commis-
sion over the judicial branch of the District government. The instant
controversy was laid to rest when President Carter decided not to reap-
point Judge Halleck.


V. CONCLUSION


The experiences of the District of Columbia government during the
first three years of home rule demonstrate the need for, and continued
vitality of, the principle of separation of powers. During this period, each
of the three branches was involved in at least one serious dispute over
the proper boundaries of its powers with each of the other branches.
True to the fears of the drafters of the Constitution, the legislative
branch has adopted the most expansive definition of its powers. Its
frequent attempts to extend its sphere of activity and absorb the powers
of the other branches have been directed principally at the executive
branch and unfortunately, many of the conflicts precipitated by these
encroachments on the executive, in contrast to other disputes between
the branches, remain unresolved. However despite the tension and un-
certainty engendered by these experiences, they have reaffirmed the key
role of the separation of governmental powers and its corollary system of
checks and balances in assuring the stability and vitality of the District of
Columbia government.


172. See S. REP. No. 91-405, 91st Cong., 1st Sess. 11 (1969).
173. See 119 CONG. REC. 40315-16 (1973) (statement of Rep. Diggs on the Self-


Government Act conference report).
174. Judge Roszel C. Thomsen, Senior District Judge of the District of Maryland,


sitting by designation. The judges of the District Court of the District of Columbia had all
recused themselves, probably because one of their associates, Judge Gerhard Gesell, was
a member of the Tenure Commission.


175. 427 F. Supp. at 1234.
176. Id. at 1234-35.
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Home Rule Act 
Opinions and 
Documents 







DOCUMENTS REGARDING THE ACTIONS OF THE D.C. COUNCIL IN 
VIOLATION OF THE HOME RULE ACT 


 
1. Unpublished Opinion of the Corp. Counsel re Bill 1-137, the D.C. Shop-Book 


Rule Act (Dec. 19, 1975); Memorandum to Judith W. Rogers, Special 
Assistant for Legislation, from C. Francis Murphy, Corporation Counsel. D.C. 
Re: Bill No. 1-137, the proposed “District of Columbia Shop-Book Act”, 
December 19, 1975. (Box 36, folder “Office of Management and Budget-
General (3)” of the Phillip Buchen Files at the Gerald R. Ford Presidential 
Library.) 


 
2. Veto Message of the Mayor, District of Columbia (Jan. 7, 1976) re: the D.C. 


Shop-Book Rule Act (Box 36, folder “Office of Management and Budget-General 
(3)” of the Phillip Buchen Files at the Gerald R. Ford Presidential Library.) 


 
3. Memorandum to Walter E. Washington, Mayor, D.C. from Louis P. Robbins, 


Acting Corporation Counsel, D.C., concerning Bill No. 1-137, the proposed 
“District of Columbia Shop-Book Act,” February 10, 1976. (Box 36, folder 
“Office of Management and Budget-General (3)” of the Phillip Buchen Files 
at the Gerald R. Ford Presidential Library.) 


4. Correspondence to Hon. James T. Lynn, Director, Office of Management and 
Budget, from Michael M. Uhlman Assistant Attorney General, Dept. of Justice, 
concerning District of Columbia enrolled bill B-1-137, District of Columbia 
Shop-Book Rule Act, February 20, 1976. (Box 36, folder “Office of 
Management and Budget-General (3)” of the Phillip Buchen Files at the Gerald 
R. Ford Presidential Library.) 


 
5. Memorandum to President Gerald R. Ford from James M. Frey, Assistant 
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folder “District of Columbia (1)” of the James M. Cannon Files at the Gerald 
R. Ford Presidential Library.) 
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Act”, Feb. 24, 1976. (Box 36, folder “Office of Management and Budget-General 
(3)” of the Phillip Buchen Files at the Gerald R. Ford Presidential Library.) 
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Memorandum e Government of the District of Columbia 


TO: 


FROM: 


Department, Corporation Counsel, D.C. 
Agency, Office: l &O: J CM: k C J·udi th H. Rogers 


Special Assistant for Legislation 


. ~.J'-c. Francis Murphy · 
Corporation Couns , O.C. 


Date: December 19, 1975 


SUBJECT: Bill No. 1-137, the proposed "District of Columbia Shop
Book Act". 


w..r; 
J-3228·74 


This is in response to your request for my comments 
on Bill No. 1-137, the proposed "District of Columbia 
Shop-Book Act" introduced by Councilmember Clarke and 
referred to the Committee on the Judiciary . It passed 


' on second reading December 16, 1_975. 


I do not believe that ~his bill -should be approved, 
as it clearly exceeds t he authority of the Council ur.dcr 
the District of Columbia Self-Government and Govern
mental Reorganization Act. 


• The bill would legislatively prescribe rules of evi
dence governing the admissibility of business records in 
proceedings before t~e Superior Court of t he District of 
Columbia. However, under the allocation of powers be
tween the branches of ·the District Government established 
by the Self-Government Act, it is clear that the authority 
to prescribe rules of court was vested excl usively in the 
judiciary. 


The District of Columbia Court of Appeals ~nd the 
Superior Court were created by the D~strict of Columbia 
Court Reorganization Act of 1970, P.L. 91-358, title l, 
84 Stat. 473, which vested these courts with the judicial 
power of the District of C~lumbia except with respect to 
matters of national concern . The Se l f-Go vernment Act 
reaffir~ed this po0er. Section . 718(a) of the Act pro
vides that "[t]he District of Columbia Court of Appeals, 
the Sup€fior Court of the District of Columbia and the 
District of Columbia Commission on Judicial Disability 
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and Tenure .shall c.oritinue as provided under the District 
of Columbia Court Reorganization Act of 1970 subject to ~ 
the provisions of Part C of title IV of the Act and 
section 602(a)(4)." 


These two references in section 718(a) did not limit 
the power of the courts, but enhanced it. Section 43l(a) 
of part C of title IV of the Act provides that "[t]he 
judicial power of the District is vested in the District 
of Columbia Court of Appeals and the Superior Court of 
the District of Columbia." Section 602(a)(4) of the 
Act assures the immun.ity of these courts from legislative 
interference by prohibiti.ng the Council from "enact[ing] 
anY act, resolution, or rule with respect to any provision 
of title 11 of the District of Columbia Code (relating 
to the organization and jurisdiction of the District of 
Columbia Courts)." 


The authority to pre~cribe rules governing trial 
proceedings for the proper administration of justice, 
including rules of evidence, has been long recognized as 
an essential element of the judicial power af the courts 
of the District of Columbia~ The present Di3trict of 
Columbia Courts can trace this inherent power, recognized 
by various ~tat~tes, at least as far back as the Supreme 
Court of the District of Columbi.a. See Cropley v. Volaer, 
2 App. D.C. 34 (1893). In 13riffen v. United States, 
336 U.S. 704, 716-17 (1949)~ the Supreme Court of the 
United States held that "[i]t has become the settled 
practice for this Court to recognize that the formulation 
of rules of evidence for the District of Columbia 
is a matter of purely local law to be determined--in 
the abs~nce of specific Congressional legislation--by 
the hi~hest appellate court . of the District of Columbia." 
Although the highest appellate court at that time was 
the United States Court of Appeals for the Di3trict of 
Columbia Circuit , this language is equally ap~licable to 
the District of Columbia Court of Appeals, which 


-inherited this mantle throug h· the Court Reo~ganization 
Act. 0. C. · Code, sec. 11-102. Accord, Fisher v. United 
States, 328 u:s: 463, 476-77 (1946). 


Section 946 of title 11 o~ the D. C. Code, which was 
enacted by the Court Reorganization Act, recognized 
this rule-making authority of the District of Columbia 


2 -


- .. - -- .. - .. ----- - -- - -- -.,..__. ___ _ - - -... -.. - - -·-- ; - "':"' ___ ... ____ . --·- --·· 


PHOTOCOPY'FROf\., GEKALD FORD LIBRARY 


-- - -------------







i: 


- .. ' :-i.. 


Courts as follows: 


"The Superior Court shall conduct its business 
accordinq to the Federal Rules of Civil Procedure 
and the Federal Rules of Criminal Procedure (except 
as otherwise provided in title 23) unless it pre
scribes or adopts rules which modify those Rules. 
Rules which modify the Federal Rules shall be sub
mitted for the approval of the District of .Colum
bia Court of Appeals, and they shall not take 
effect until approved by that court. The Superior 
Court may adopt and enforce other rules as it may 
deem necessary without the approval of the Dis
trict of Columbia Court of Appeals if such rules 
do not modify . the .Federal Rules. The Superio·r 
Court may appoint a committee of lawyers to advise 
it in the performance of its duties under this 
section." 


This section qualifies the courts' authority by 
making the Federal Rules init.:ially applicable in the 
Superior Court, ch i efly to fill the v~cuum with rules ~ 
familiar to the loc~l bar. But as is made clear by the 
provisions authorizing the courts, acting in conjunction, 
"to prescribe or adopt rules which modify those Rules" · 
and authorizing the Superior Court to "adopt and enforce 
oth~r rules " suppleme nting ~he Federal Rules, there was · 
no Congressional int~nt to di minish otherwise the in-


. her.ent authority of the District of Colu~bia Courts to 
prescribe · ·rul.es governing their pr oceedings. Essentially, 
this section placed the bu~den on the courts to take 
affirmative action to modify the Federal Rules and sub
sequent amendments thereto . 


Other provisions enacted by the Court Reorganiza
tion Act dealing with the courts' · rulemaking power in 
various divisions of the Superior Court , D.C. Code, 
s~cs . 11-1203 (tax), 18-513 (probate), and 16 - 701 
(criminal), are governed by . section 11 - 946. 


With respe~t to rules of evidence, the mechanism 
provided by section 11-946 has functioned as follows: 
When the Court Re organization Act was enacted, the 
Federal Rules relati ng to evi de nce were chiefly cor.tained 
in Fed. Civ . . Pro. 43(a), which provided: 
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"(a) Form and Admissibility. In all trials 
the testimony of ~itnesses shall be taken orally 
in open court, unless otherwise provided by these 
rules. All evidence shall be admitt~d which is 
admissible under applicable statutes, or under 
the rules of evidence heretofore applied in the 
courts of the United States on the hearing of suits 
in equity, or under the rules of evidence applied 
in the District of Columbia. In any case, the 
statute or rule which favors the reception of the 
evidence governs and the evidence shal l be pre-


. s·e n t e d a cc o rd i n q t o the mos t con v en i e n t me t ho d 
p res crib e d i n a r1 y ·of the- s tat u t es o r r u 1 es to \'I h i ch 
reference is herein made. The competenc.v of a 
witness to testify shall be determined in like 
manner. 11 


and Fed.R. Crim. Pro. 26, whi<:.h provided: 


"EVIDENCE 


11.In all ti ·ials the testimony of witneSS!:!S sna11 
be taken orally in open court, unless otherwise 
provided·by an act of Congress or by these ru1es. 


·The admissibility of evidence and the competency 
and-privileges of witnesses shall be governed, 
except when an act of Congress or these rules 
otherwise . provide, by the principles of the common 
law as they may be interpreted by the courts in 
the lfght of reason and experience." 


Pursuant to D.C. Code, section 11-946,.these rules auto
matically applied to procee~ings in the Superior Court. 


However, the very broad provisions relating evi
dence in these t\'JO rules \'l'ere s·uperseded \·.;hen the Su 
pr~me Court, pursuant to the -rules enabling acts (18 
U.S.C. secs. 3402, 3771,-3772; 28 U.S.C. secs. 2072, 
2075), promulgated the Federal Rules of EYidence, which 
were expressly approved by Congress to take effect 
July 1, 1975. P.L. 93-595, 88 Stat. 1926. Section 3 
of that Act approved various amendments to the Federal 
Rules of Civil Procedure and Federal Rules of Criminal 
Procedure which were prescribed by the Supreme Court so 
that these ·rules woulj accord with the Federal Rules of 
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Evidence. Pursuant to D.C. Code, sectio~ 11-946 these . 
a~endments automatically applied in the Superior Court 
as of July l, 1975. 


The amendments v1ere as follows: Fed. R. Civ . Pro. 
43 was redesignated "Taking of Testimony". The provisions 
in section (a) thereof, quoted above, relating to evi
dence were a·brogated, because, according to the ~dvisory 
Committee's Notes, "[the provisions] dealing with admis
sibility of evidence and competency of witnesses ... 
ar~ no longer needed or appropriate since those topi ·cs 
are covered at large in the Rules of Evidence." The re
mainder of subsection (a), relating to testimony, was 
reviserl to read as follows: 


"(a} Form. In all trials the testimony of 
witnesses shall be taken orally . in open court, 
unless otherwise provided by an Act of Congress ~. 
or by these rules, the Federal Rules of Evidence, 
or other rules adopted by the Supreme Court. 11 


Fed. R. Crim. Pro. 26 was s i milarly re.vised. t · 


Fed. R. Civ. Pro. 43 (b), relating to the scope 
of examination and cross-examination, was abrogated 
because, according to the Advisory Committee's Notes, 
11 [t]he subdivision is no longer needed or ap propriate be
ca~se t~e matters with which it deals are treated in the 


.Rules of Evidence." Fed . R. Civ. Pro. 43(c), relating 
to the record . of excluded evidence, was also abrogated 
since the matters wi thin its Scope were covered by Rule 
103 of the Federal Rules of Evidence. 


Likewise, the first sentence of Fed. R. Civ. Pro . 
30(c), relating to examination and cross-e xamination, 
was revised to read ~s fol10\'1s: "Examinat~on and cross- 
examination of witnesses may proceed as permitted at the 
trial under the provisions of the Federal Rules of Evidence." 
Fed . R. Civ. Pro. 32(c), relating to depositions $ was 
abrogated because, to quote the Advisory Committee, "it 
appears to be no longer .necessary in light of the Rules 
of Evidence." Fed . R. Civ. Pro. 44.l and Fed. R. Crim. 
Pro. 44.1, relating to the determination of foreign law, 
were both revised to include references to the Federal 
Rules of Evidence. 
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As the foregoing analysfs demonstra~es, the Federal 
iRules of Evidence are part and parcel of the Federal Rules 
· of C i v i 1 Pro c e du re a.n d the F e de r a 1 Ru 1 e s o f C r i m i n a l P r o -
cedure. They are essentially an outgrowth of Fed. R. Civ . 
Pro. 43{a) and Fed. R. Crim. Pro. 26. They were promul
gated pursuant to the same statutes, and their scope as 
stated in Rule 101 encompasses the scope of those Federal 
Rules. See Fed. R. Civ . Pro. 1, Fed. R. Crim. Pro. l. The 
deletion of provisions in those Rules inconsistent with the 
Rules of Evidence and their incorporation of the Rules of 
Evidence by reference emphasizes this interdependence. 


The inescapable conclusion is that the Federal Rules 
of Evidence applied to ·the Superior Court as of July 1, 
1975 pursuant to D.C. Code; section 11-946, along with the · 
amendments to the existing Federal Rules of Civil Procedu r e 
and Federal Rules of Criminal Procedure . The codification 
of the Rules of Evidence under a separate title · for purposes 
of convenience should not be the basis for according them 
different treatment. The omission of any specific refer
ence to the Superior Court in Rule llOl(a) of the Rules of 
Evidence is perfectly consi~tent with this conclusion. For 
if the Rules of Evidence were made applicable to the Superior 


. Court by their own force, the District of Columbia Courts 
would lose their power under D.C. Code, secticn 11-946, to 
prescribe rules of evidence modifying the Federal Rules. 


Exercising this power to modify the Federal Rules, the 
District of Columbia Courts prescribed a modification to 
Fed. R. Civ. Pro. 43{a) and Fed. R. Crim . Pro. 26, by rein
stating the so-called Federal Shop-Boo k Rule, 28 U.S.C. 
section 1732 (1970). Subsection (a) of that statute con-


. tained general provisions relatin g to th e admi s sibility of 
business records and contained a prov i sion making the entire 
statute app~ic a ble "in any courts established by Act of 
Con g re s s "' i n c 1 u d i n g th e S u p e r i o r Co u r t . S u b s e ct i o n { a ) w a s 
repealed by P.L. ~3-595, section 2, to coincide with the 
approval of the Fede r al Rules of Evidence, because the pro
vision was superseded by Rule 803(6) of the Federal Rules 
of Evidence . Subsection (b) of the statute remained, but 
was no longer applicable in the Superior Court as a result 
of the repeal . of subsection (a). 


Pursuant to their autho r ity under D.C. Code, sec. 
11-946, the District of Colu mbia Courts reinstated both 
subsections of this statute, inco"rporating them in 
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Superior Court Civ. R. 43-I and analogous rules in other 
divisions of the Court: Super. Ct. Sm. Cl. R. 2; Super. 
Ct. Dom. Rel. R. 43-I; Super. Ct. Crim. R. 57(a); Super. 
Ct. Tax Div. R. ll(a); Super. Ct. Juv. R. 114; Super Ct. 
Intrafam. R. l; Super. Ct. Neglect R. l; Super .. Ct. Ment. 
H.R. 4(a)(l); Super. Ct. Ment. P.etard. R. 12{a). · 


.Recently, the Board of Judges of the Superior Court 
prescribed modifications to the abovementioned amendments 
to the Federal Rules by . reinstating the old versions of 
tbose rules and submitted them to the District of Col
umbia Court of Appeals. · The re~nstatement of the former 
Fed. R. Civ. Pre. 43 (a} and Fed. R. Crim. Pro. 26 would, 
of ·course, end the applicability of the Fede·ral Rules 
of Evidence in the Sup~rior Court. 


Under the scheme provided by the Court Reorganization 
Act and continued by the Self-Government Act, the power 
to modify Federal Rules prescribed by the Supreme Court 
pursuant to the rules enabling acts is vested exclusively 
in the Superior Court and th~ Qistrict of Columbia Court 
of Appeals. The power of the Superior Court , with the 
approval of the Court of Appeals, to prescribe rules 
governing tri~1 proceedin ss \·1hich modify the Federal Rules 
of Civil Procedure and Federal Rules of Cr i minal Proce
dur~ pursuant to D.C. Code, sec. 11-946 is complemented 
by the power of the District of Columbia Court of Appeals 
to ~ prescribe rules governing appea1 which modify the .Fed
eral Rules of Appellate Pr6cedure.pursuant to D.C. Code, 
sec . 11-743. The power of these courts to prescribe 
rules of court is si milar to the power of other courts 
created by Congress under Article I of the Constitution, 
such as the United States Military Court of Appeals, 10 
U.S.C . sec. 866(f}, and the United States Tax Court, 26 , 
U. ·S . C. sec . 7453 .. In each case the rulemaking authority 


. of these courts is shared only .with Congress. 


The Self-Govern raent Act gave the Council no .authority 
whatever to modify these Federal Rules. The absence of 
specific langu age in the Act prohibiting the Council from 
enatting amendments to title 14 of the D.C. Code, which 
this bi ll purp orts to do, is no justification what ever 
for the Counci 1 's ". attempt to assume ju di ci al po~·1ers 
clea r ly .vested in the courts. 


The authority of the Council with respect to the 
District of Columbia courts under the Self-Government Act 
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is miniscule in comparison with the authority of Con
gress with re5pect to the Federal judiciary under the 
Constitution. The Council's authority over rules of 
court is more akin to the authority of the legislature 
of the State of New Jersey defined in Winberry ~. Salisbury, 
5 N.J. 240, 74 A.2d 406, <:£rt. denied, 340 U.S. 877 
(1950), where the court held that the state constitution 
providing that 11 the Supreme Court shall make rules govern
ing the administration of all courts in the State and, · 
subject to law, the practice and procedure of all such 
courts" ousted the po1·1er of ~he State legislature Qver 
rules of court. Accord, Burton.v. Mayer, 274 Ky. 263, 
118 S.W. 2d 547 (1938); L.ee v. Baird, 146 N.C. 361, 59 
S.E·. 876 (1907). -


Practical considerations mentioned in these op1n1ons 
apply to the instant case. The courts, unlike the legis
latures, are uniqJely equipped by training and experience 
to .formulate efficient and effective rules of court. The 
trial judges are daily involved with the operation of 
these rules. The District of Columbia Courts possess 
similar expertise. Congress• .c·or.iplete reliance on the 
District of Columbia judiciary to promulgate rules of 


_court within the District government is made apparent by 
the provision in D.C. Code, sec. 11-946 ·authorizing the 
Supe·rior Court to appoint a committee of lawyers to advise 
it in the performance of its duties under that section. 
The task was left to lawyers, not legislaiors. 


In :onclusion, 'this bill exceeds the authority of 
the Council granted by the Self-Government Act. It 
infringes upon the judicial powers vested in the Dis
trict of Columbia Courts pursuant to section 431 of the 
Act and clearly constitutes 11 an act .. .. with respect 
to [section 946] o.f title 11 of the District o·f Columbia 


. Code in violation. of section 602(a)(4) of the Act. 
Therefore, I strongly recommend that this bill not be 
approved. 
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January 7, 1976 


TO THE COUNCIL OF Tl1E DISTRICT Of COLUf·1!3IA: • 


I am returning without my approval Bill 1-137, a 


bill "To enact a law of evidence to be applied in the 


District of Columbia Courts." 


I fully support the object of this bill, which is 


:to ma k e th e s o - ca l l e d 11 Fe d e r a l S h o p - B o o k R u l e 11 a p p l i c ab 1 e 
, ;?° '• 


once more to proceedings in the Superior Court of the 


District of Columbia. This was necessary as the provi


sion of the statute making the rule applicable in the 
I 


Superior Court was repealed by Congress with the enact-


ment of the Federal Rules of Evidence. However, the 


Corporation Counsel has advised me that the object of 


this bill has already been accomplished by the District 


of Columbia Cou~ts themselves, pursuant to their rula~ 


making powers under the District of Columbia Court 


Reorganization Act of 1970. 


:.·.-; 
-.. _.:: 


. -~ 


More importantly it is the opinion of the Corpora


tion Counsel that the Council does not have the authority 


to enact this bill for the following reaions. The Court 


Reorganization Act created the Superior Court and, pur


suant to D.C. Code,§ 11-946, made the Federal Rules of 


Civil and Criminal Procedure, including rules relating 


to the admissibility of evidence, applicable in that 


- .. _, 


.. 
q 


·1 


I 
i 
l 
! 
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court in ttte first instance. However, this same section 


gave the Superior Court, with the approval of the D. C . 
• 


Court of Appeals, the authority to prescribe rules 


modifying the Federal Rules. Foreseein~ the void that 


would result from the partial repeal of the "Federal 


Shop-B6ok Rule'', the Superior Court Board of Judges 


., adopted a rule virtually identical to this rule as a 


'· 


modificatio~ of the Federal Rules of Civil and Criminal 


~rocedure relating to the admissibility of evidence, and 


the D. C.- Court gf Appeals approved this modification. 
I 


This rule became~effective July 1, 1975 to coincide with 


th e part i a 1 rep e a 1 of the '' Fe de r a l Sh op - Book Ru l e " • As 


a result, this rule became a permanent addition to the 


rules governing proceedings in the Superior Court. 


The. Council's enactment of a rule identical to the 


rule prescribed by the District of Columbia Courts would 


not only be unnecessary, but would exceed the legisla


tive authority of the Council under the Self-Government 


Act. Under the Court Reorganization Act, the power to 


prescribe rules of court modifying the Federal Rules 


was vested exclusively in the District of Columbia Courts, 


subject only to Acts of Congress. The Self-Government Act 


did not transfer this authority· to the Council, but pre


served it in the courts. Section 71D(a) of the Act 


-, 


.·. 
-~ 


:~ . 
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provides that the District of Columbia Courts shall 


continue as provided under the Court Reorganization 


Act. Sectibn 431 vests the judicial power of the Dis-


trict exclusively in these courts. Finally, section 


602(a)(4) prohibits the Council from enacting any act 


with respect to the provisions in title 11 of the Dis-


, trict of Columbia Code, including section 946 of that 


> t i t 1 e , '" h i ch i s t h e s o u r c e o f th e c o u r ts ' r u l em a k i n g 


·authority. 


In summary, the Corporation Counsel is of the 


opin,ion that. the .. enactment of this bill is unnecessary 
,, 


in view of the prior action of the District of Columbia 


.: C o u rt s an d i s b e yo n d th e a u th o r i t y o f th e C o u n c i l , b e i n g 


an i n fr i n g e me n t o n th e p o 1v e rs v e s t e d i n t h e D i s t r i c t o fc.... , .. ,., (,' 
. <"j 


"' Columbia Courts under the Court Reorganization Act an~ 
. ;."1 . 
\ .,_l) 


the Self-Government Act. Accordingly, I am unable to~ 


give my approval to this bill. 


~ALTER E. WASHINGTON 
Mayor . 
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D.C.-·q 
~tay 'l 967 


Memorandum o Government of the District of Columbia 


Department, · Corp o r a t i o n Co u n s el , D • C . 
TO: Mayor Walter E. Washington Agency, Office: L &0 : J CM : kc 


FRO:'-i: 


. . r) D ~--::> 
'• 1 \- l \ D February l 0 , l 9 7 6 Lou i s P . Robb i n s I~\,\ -......_ ate: 


Acting Corporation Counsel, D.C. 


SUBJECT: Memorandum by General Counsel to the Counci 1 of January 13, 
1976, concerning Bill No. 1-137, the proposed "District of 
Columbia Shop-Book Act.JI 


W-u 
J-322.B-74 


This memorandum is addressed to the arguments set 
forth by Edward B. Webb, the General Counsel to the D.C. 
Council, in his memorandum to the Council dated Jan- •. ~ 
uary 13, 1976, concerning Bill No. 1-137, the proposed I 
"District of Columbia Shop-Book Act. 11 The bill was i 
vetoed by the Mayor on January 7, 1976 and was overridden I 
by the Council_ on January 27, 1976. It was transmitted ' 


. to th~ President pursuant to section 404(e) of the Self- I 
Government Act cin January 29, 1976. Under this provision,~- I 
t~e ~resident ha~ 30 calendar days from the date of trans1~\~ .. ~ 0 4'(;,,I 
mission .to sustain the Mayor's veto. f] (~\ 


''•" {!:; 
~ \?,~ ;.,, < 


This memorandum supplements our memorandum of Decem~~ ~ 
ber 19, 1975 to Judith Rogers, special Assistant for _): 
Legislation, in which we recommended that this bill be 
returned without approval. A copy of this memorandum is 
attached. 


The General Counsel contends that the Council alone 
i s em po \·J e red to en a ct a u s h o p - b o o k JI r u 1 e o f e v i de n c e . He 
argues (1) that "Congress has consistently considered the 
shop-book rule a substantive law of evidence to be promul
gated by legislationi:; (2) that the Federal Rules of Civil 
Procedure recognize statutory enactments as a means to 
establish rules relatinq to the admissibility of evidence; 
and (3) that Congress i~ enacting title 11 of the D.C. 
Code, recognized that substantive rules of evidence should 
be codified separately from provisions relating to the 
jurisdiction of the courts. 







The General Counsel's first argument is a misstate
ment of a fact. ·Despite the opinion of the House Judiciary 
Committee concerning the authority of the Supreme Court 
to promulgate rules of evidence under the rules enabling 
acts, 18 U.S.C. §§ 3771, 3772, 3402; 28 U.S.C. §§ 2072, 
2075 - an opinion that was not shared by the Senate Judi
ciary Committee, Sen~ Rep. No. 93-1277, 93d Cong., 1st 
S-ess. (1974) - Congress did not divest the Supreme Court 
of fts authority over thii area. The rules enabling acts, 
under which the Court has previously enacted rules govern
ing the admissibility of evidence - Fed. R. Civ. Pro. 
43(g), Fed. R. Crim. Pro. 26 - remained intact .. Moreover, 
section 2(~) of P.L. 93-595, by which Congress enacted the 
Federal Rules of Evidence, gave the Supreme Court 11 the 
power to prescribe amendments to the Federal Rules of 
Evidence", subject, of course, to Congressional oversight. 
28 U.S.C. § 2076. The only substantive diminution of the 
Supreme Court's rulemaking authority was the requirement 
that rules 11 creating, abolishing, or modifying a privi
lege" be ratified by Congress pefore taking effect. 


Under the scheme provided by Congress, subsequent 
amendments to the successor of the Federal Shop-Book Rule, 
Fed. R. Evid. 803(6), which do not affect privilege, Nill 
be made by the judicial branch of the government, not the 
legislature. 


r""r>"- i 
The wisdom of this approach was articulated by Dean ~~-~~~~~·; 


Roscoe Pound during the controversy over the civil rules,.~ S 
of procedure: ... :::» 


\ \ ... ":~~"' 
~. 11 Legislatures today are so busy, the pressure of -~ , 


work is so heavy, the demands of legislation in 
matters of state finance, of economic and social 
legislation, and of provision for the needs of a 
new urban and industrial society are so nultifar
ious, that it is idle to expect legislatures to take 
a real interest in anything so remote from newsoaper 
interest, so technical, and so recondite as legal 
procedure. I grant the courts are busy too. But 
rules of procedure are in the line of their busi
ness. When a judicial council or a committee of a 
bar association comes to a court with a project 
for rules of procedure, they will not have to call 
in experts to tell the judges what the project is 
about; they will not, as has happened more than 
once when committees of the American Bar Association 
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have gone before Congressional Committees~ 
they will not have to be taught the existing 
practice and the mischief as well as the pro
posed remedy. 11 


R. Pound, The Rule-Makinq .Power of the Courts, Amer. Bar 
Ass'n J. 602 (1930). · 


The General Counsel's second argument begs the ques
t i on . I h ave n o q u a r re 1 ,,., i th the s tat em en t th at 11 the 
Federal Rules of Procedure recognize statutory enactment 
as a means to establish rules relating to the admissi
bility of evidence. 11 The power of the Congress, which 
enacted the rules enabling acts, to promulgate rules of 
evidence for the Federal judiciary is well settled. Sib
bach v. Wilson & Co., Inc., 312 U.S. 1 (1940). Likewise, 
the po\'ter of Congress to enact rules of evidence for the 
Superior Court of the District of Columbia, which it 
created under the District of Columbia Court Reorganiza
tion Act of 1970, P.L. 91-358, title 1, 84 Stat. 473, is 
beyond dispute. However, the crucial question, which the 
General Counsel does not address, is whether Congress c0o.(;;';\ 
delegated its ultimate legislative authority over rule-; . ...,~ e 


' (. making in the District of Columbia Courts to the D. C. 1 ~ • 
Cl 


Council. ·~ : 


An examination of the Court Reorganization Act and 
" ',,,..,._ 


the District of Columbia Self-Government and Governmental 
Reorganization Act, P.L. 93-198, 87 Stat. 774, demonstrate 
that the power to prescribe rules of court, including 
rules of evidence, was vested exclusively in the District 
of Columbia Courts. 


The Court Reorganization Act created the D. C. Court 
of Appeals and the Superior Court of the District of 
Columbia, and vested them with the judicial power of the 
District with respect to matters of local law. D.C. Code, 
§ 11-101. For the convenience of" the local bar, the Act 
made the Federal Rules of Civil Procedure and the Federal 
Rules of Criminal Procedure, promulgated by the Supreme 
Court, applicable in the Superior Court in the first in
stance. However, the Superior Court was empowered, sub
ject to the approval of the D.C. Court of Appeals, to 
prescribe or adopt rules which modify the Federal Rules 11


, 


and 1;1 as author i zed to 11 adopt and enforce other r u l es . . . 
[v1hich] do not modify the Federal Rules." D.C. Code,§ 
11-946. No limitation was placed upon the power of the 
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District of Columbia Courts to modify the Federal Rule~. 


Th e "j u d i c i a l power 11 o f th e Di s tr i ct , of co u rs e , i n -
eludes the long recognized authority of the District 
courts to prescribe rules of evidence. As the Supreme 
Court stated in Griffin v. United States, 336 U.S. 704, 
716-717 (1949), 11 [i]t has become the settled practice 
for. this Court to recognize that the formulation of rules 
of evidence for the District of Columbia is a matter of 
p u re 1 y l o c a 1 l aw to th e de t e rm i n e d - i n th e ab s e n c e of 
specific Congressional legislation - by the highest 
appellate court of the District of Columbia. 11 .A.ccord, 
Fisher v. United States, 328 U.S. 463, 476-77 (1946). 


The enactment of the Self-Government Act did not dimin
ish the rulemaking authority of the District of Columbia 
Courts, but solidified it. Section 718(a) of this Act 
provides that these courts 11 shall continue as provided 
under the District of Columbia Court Reorganization Act 
of 1970 ... 11


• Section 431(a) unqualifiedly vests the 
"judicial power of the District 11 in these courts, recog
nizing the continuation of the full authority of the 
courts granted under the Court Reorganization Act. Sec
tion 602(a)(4) supplements these provisions by expressly . .._ 
p re c ! u d. i n g Co u n c i 1 a c t i o n w i th r ~ s p e ~ t to a n y p r o v i s 1 o~.· ~ f o ,~·~ . 
of title 11 of the D.C. Code, which includes D.C~ Codei" '°(" 
§ 11-946> the source of the rulemaking authority of th~. ; 


t (' ~ .·cour s. .-~ 


Th e G e n e r a l C o u n .s e 1 a s s um e s th a t th e C o u n c il , me r e 1 y"
b e cause it is a legislature, has the authority to pro
mulgate rules of evidence. However, the power of the 
Council over the District of Columbia Courts under the 
Self-Government Act is not analogous to the power of Con
gress over the Federal judiciary under the Constitution 
-0r even to the power of most State legislatures over their 
respective State courts. The Council 1 s authority over 
rules of court is more akin to the authority of the 
legislature of the State of New Jersey defined in Winberry 
v. Salisbury, 5 N.J. 240, 74 A.2d 406, cert. denied, 340 
U.S. 877 (1950}, where the court held t'Fi""a-tthe State 
constitution providing that 11 the Supreme Court shall make 
rules governing the administration of all courts in the 
State and, subject to law, the practice and procedure of 


·all such courts 11 ousted the power of the State legisla
ture over rules of court. 
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In his third argument, the General Counsel urges a 
dichotomy between' rules of procedure, over which he 
grants the courts authority, and 11 substantive 11 rules of 
evidence, which he maintains are matters strictly for 
the legislature. He points to the separate codifica
tion of the courts• rulemaking authority - title ll, 
O.C. Code - and various enactments of Congress relating 
to evidence - title 14, D.C. Code. He contends that 
the absence in the Self-Government Act of a specific p~o
htbition of Council action with respect to the ~rovisions 
in title 14 leads to the conclusion that Congress intended 
to vest the Council with the authority to promulgate rules 
of ev1dence. 


In the first place, rules of evidence have been gen
erally considered to be predominantly procedural and not 
affecting substantive rights. See Sibbach v. Wilson & 
Co., Inc., 312 U.S. l (1940); Prlim1nary Study of the 
Advisability and Feasibility of Developino Uniform Rule 
of Evidence for the Federal Courts, 30 F.R.D. 73, 100 et. 
~-


In the second place, the Fede~al Rules of Civil Pro
cedure and the Federal Rules of Criminal Procedure con
tain rules governing the admissibility of evidence. When 
the Court Reorganization Act was enacted, the principal 
rules of evidence were Fed. R. Civ. Pro. 43(a) and Fed. 
R. Crim. Pro. 26. Pursuant to D.C. Code,§ 11-946, these 
rules applied in the Superior Court in the first instance, 
but were made subject to modification by the District of 
Columbia Courts. 


These two rules of evidence were superseded by the 
Federal Rules of Evidence, enacted by P.L. 93-595, 88 
Stat. 1926. In section 3 of that Act, 88 Stat. 1949, 
Congress expressly approved the orders of the Supreme 
Court, issued pursuant to the rules enabling acts, amending 
these rules and other rules relating to evidence. The 
attached memorandum of December 19, 1975 to the Special 
Assistant for Legislation explains in detail the inter
dependency of the Federal Rules of Evidence and the 
Federal Rules of Civil and Criminal Procedure. The Rules 
of Evidence are an outgrowth of these two sets of rules 
and are incorporated by reference in both. Though codi
fied seoarately for convenience, the Ru 1 es of Evidence 
remain ~nextri~ably bound to the Rules of Civil Procedure 
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and the Rules of 'Criminal Procedure. 


As a result, the Federal Rules of Evidence, together 
with the amendments to the Rules of Civil Procedure and 
the Rules of Criminal Procedure, became applicable in the 
Superior Court as of July l, 1975 (the effective date of 
the Rules and the amendmerits) under the terms of D.C. 
Code,§ ll-946. Thus, Fed. R. Evid. 803(6), the successor 
to the Federal Shop-Book Rule·, repealed by P. 'L. 93-595, 
§ 2(b), 88 Stat. 1949, became applicable in the Superior 
Court in the first instance. 


The District of Columbia Courts, exerc1s1ng their 
authority under D.C. Code, § 11-946, prescribed modifica
tions to the amendments to the Federal Rules of Civil Pro
cedure and Federal Rules of Criminal Procedure and thereby 
to the Federal Rules of Evidence, which was incorporated 
into these rules. Fed. R. Civ. Pro. 43 was modified by 
the addition of Super. Ct. Civ. R. 43-I, which reinstated 
the Federal Shop-Book Rule in the District of Columbia. 
Similar changes were made to analogous rules in the other 
divisions of the Superior Court. 


By order aated December 23, 1975, the Superior Court 
Board of Judges deleted the amendments to the Federal · 
Rules promulgated by the Supreme Court - Fed. R. Civ. 
Pro. 30, 32, 43, 44.l; Fed. R. Crim. Pro. 26, 26.1, 28 -
which incorporated the Federal Rules of Evidence. The 
Board replaced them with the former versions of these rules. 
This action was approved by the D.C. Court of Appeals on 
December 28, 1975. The deletion of the references to the 
Federal Rules of Evidence in these rules ended their appli~ 
cability in the Superior Court. 


Thus, the District of Columbia Courts acting pursuant 
to D.C. Code, § 11-946, modified the successor to the 
Federal Shop-Book Rule., Fed. R. Evid. 803(6) by rein
stating the old rule. Only the Courts were authorized by 
Congress to modify this Federal Rule. The Council v1as 
given no such authority. The power of the District of 
Columbia Courts in this respect is similar to the power 
of other courts created by Congress under Article I of 
the Constitution, such as the United States Military Court 
of Appeals, 10 U.S.C. § 866(f), and the United States 
Tax Court, 26 U.S.C.§ 7453. In each case, the rulemaking 
authority of these courts is shared only with Congress and 
the Supreme Court. 
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In the third place, the codification of certain spe-
. cific rules of evidence in title 14 of the D.C. Code is 


not inconsistent with the grant to the Courts of general 
authority over rules of evidence not inconsistent with 
these·laws. The provisions of title 14 - enacted by 
P.L~ 88~241, 77 Stat. 517, and based upon the Act of 
March 3, 1903, 31 Stat. 1354 - apply to the United 
States District Court for the District of Columbia as well 
as to the local courts. This statutory enactment of 
ru·1es ... of evidence based on laws that predated the·rules 
enabling acts, clearly cannot be considered to diminish 
the basic authority of the Supreme Court or of the Dis
trict of Columbia Courts over the promulgation of rules 
of evidence. 


The absence of a specific prohibition of Council ac
tion with respect to the provisions of title 14 can 
scarcely support a wholesale reallocation to the Council 
of powers clearly vested in the District of Columbia 
Courts by the Court Reorganization Act and continued under 
the Self-Government Act. A specific prohibition is un
necessary, as the enactment of this rule of evidence by 
the Council would constitute an 11 act ... with respect 
to [section 946] of title 11 of the District of Columbia 
Code ... ·" in violation of s~ction 602(a)(4). Moreover, 
it would constitute a clear encroachment on the judicial 
powers of the District of Columbia Courts recognized by 
section 431 (a). 


In conclusion, the authority to promulgate rules of 
evidence was not granted to the D.C. Council or shared 
with the Council, but vested exclusively in the District 
of Columbia Courts. Although the subject matter of this 
bill is not controversial since the Courts have already 
promulgated every word of it pursuant to their rulemaking 
authority, the precedent it would set would fundamentally 
change the balance of power between the judicial and 
legislative branches of the District government as en
visioned by the Self-Government Act. 


A number of other bills of the Council enacting 
rules of evidence in the Superior Court have been intro
duced, such as Bill No. 1-149, the 11 Medica·1 Record Act of 
1975 11


, 21 D.C. Reg. 4397; Bill No. 1-172, the 11 District 
o f C o 1 u m b i a P s y c h i a t r i c C o n f i d e n t i a l i t y A c t 11 


, 2 2. D . C . 
Hsg. 771; and Bill No. 1-214, th2 "Prior S:::xual Conduct 
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Evidence Act of 1975 11
, 22 D. C. Reg. 3011. Action on 


these bills has been suspended pending the resolution of 
the question of the allocation of powers between the 
judicial and legislative branches of the District 
government under the Self-Government Act. 


The instant bil 1, as well as these others, repre
sents a serious encroachment by the D. C. Council on the 
powers clearly granted to the District of Columbia Courts, 
in violation of the Self-Government Act. 
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filrpurtmrnt uf 3hrstirr 
lllasl~iugton. D. <£. 2ll.3Jl1 


February 20, 1976 


Honorable James T. Lynn 
Director, Office of Management 


and Budget 
Washington, D. C. ·20503 


Dear Mr. Lynn: 


This is in response to your request for the views of 
the Department of Justice on the District of Columbia 
enrolled bill B-1-137, the District of Columbia Shop-Book 
Rule Act, which was submitted to the President for approval 
on January 29, 1976. Under section 404(e) of the District 
of Columbia Self-Government and Governmental Reorganization 
Act (P.L. 93-198), a bill passed by a two-thirds majority 
of the District of Columbia City Council over a mayoral 
veto becomes law at the end of the thirty-day period 
beginning on the date of transmission to the President, 
unless disapproved by the President within that period. 


Bill 1-137 is substantially identical with Rule 43-I 
adopted by the D.C. Superior Court on June 30, 1975, which, 
in turn, is substantially identical with the relevant pro
visions of the U.S. Code since repealed. Those provisions 
essentially allow the introduction into evidence of records 
regularly made in the normal course of any recurring 
business, to include accurate photographic copies •. They 
are also consistent with Rule 803 (6) of the Federal Rules 
of Evidence to the same effect, although different in form. 
Thus, there is no dispute over the substance of the enrolled 
bill; Mayor Washington, the D.C. Superior Court, and the 
D.C. City Council all agree on its desirability. 


The issue between the Mayor and Council is a more 
fundamental one. In the Mayor's view, the Council lacks 
statutory authority to legislate rules of evidence, and 
any action by the Council to that effect must be without 
force. Mayor Washington's veto of the Council enactment 
was correct in this instance although the reasons stated in 
his message of January 7, 1976, swee~ too broadly. The 
Justice Department recommends that the President disapprove 
the enrolled bill, enact~d by the Council over th •. e Mayor's 
veto. 
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The City Council is the sole legislative body of the 
District of Columbia government, and all legislative power 
granted to the District is vested in and may be exercised 
by the Council, Home Rule Act, Sec. 404(a). However, that 
power is subject to careful reservations by the Congress 
of its own constitutional powers and to specific limitations 
included in title VI of the Home Rule Act. Indeed, the very 
grant of power in section 404(a) begins with the words, 
11 [s]ubject to the limitations specified in title VI of this 
Act, ... " Thus, there are real limits on the Council's 
authority to act. 


The most specific of those title VI limitations are 
set forth in Section 602 of the Home Rule Act. That section, 
headed "Limitations on the Council," reads in pertinent part 
as follows: 


(a) The Council shall have no authority to pass 
any act contrary to the provisions of this Act 
except as specifically provided in this Act, or 
to --


* 
(4) enact any act, resolution, or rule with 
respect to any provision of title 11 of the 
District of Columbia Code (relating to 
organization and jurisdiction of the District 
of Columbia courts); ••. 


Therefore any action by the City Council with respect to 
matters controlled by any provision of title 11 of the 
District of Columbia Code is beyond the authority of the 
Council and should properly be disapproved by the Mayor 
and by the President. The question then becomes one of 
whether enactment of the Shop-Book Rule is such an action. 


The courts of the District of Columbia are created by 
Act of Congress. The Court Reorganization Act (P.L. 91-358, 
84 Stat. 473) forms title 11 of the present D.C. Code, a 
title over which the D.C. City Council has no legislative 
authority. Section 718(a) of the Home Rule Act continues 
the Superior Court and Court of Appeals for the Qistrict in 
existence even after Home Rule, and section 43l(a) of the 
same Act vests the whole judicial power of the District in 
those two courts. That authority is to be exercised under 
the terms of title 11 of the D.C. Code. 
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Pursuant to Section 11-946 of title 11, the Superior 
Court must operate under the Federal Rules of Civil 
Procedure and the Federal Rules of Criminal Procedure. With 
the approval of the District of Columbia Court of Appeals, 
the Superior Court may modify those rules and may adopt and 
enforce such other rules as it deems necessary. The Superior 
Court has adopted, with the approval of the Court of Appeals, 
its new Rule 43-I, which is identical in substance with 
the enrolled bill under discussion. Rule 43-I became 
effective in the Superior Court June 30, 1975. 


Rule 43-I is technically a rule of evidence but it 
is clearly in the nature of a procedural rule which could 
properly be encompassed within the rules of civil procedure. 
Prior to enactment of the Federal Rules of Evidence, several 
provisions of the Federal Rules of Civil Procedure contained 
evidentiary provisions of a similar nature. See, e.g., 
Rule 26(b)(2), Rule 32(a)(l), Rule 33(c), Rule 43, Rule 44, 
Fed. Rules·of Civ. Proc. (1970). Title 11 of the District 
of Columbia Code clearly empowers the District of Columbia 
Courts to adopt rules of procedure of this nature and the 
Home Rule Act just as clearly restricts the power of the 
Council to affe~t such rules. 


It is not necessary in this instance to determine 
whether title 11 of the D.C. Code empowers the courts to 
adopt rules of evidence of a more substantive nature (although 
the courts have, in fact, done so). Nor is it necessary to 
determine whether the Council retains authority to enact 
legislation altering the rules of evidence now codified in 
Title 14 of the D~C. Code. Promulgation of the Shop-Book 
Rule by the District of Columbia courts is well within the 
courts' express power to adopt rules of civil procedure and, 
as such, is beyond the power of the City Council. Because 
of the ramifications of a veto with respect to the separate 
issue of the power of the Council to modify statutory rules 
of evidence, such as those contained in Title 14, the 
Department of Justice recommends that veto of the Council's 
action be premised on the narrow ground that the Shop-Book 
Rule was adopted by the courts as an exercise of its undis
puted power to adopt rules of civil and criminal procedure. , 


;t~t~ 
Attachments 


Michael M. Uhlmann 
Assistant Attorn§!~, eneral 
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Home Rule Act Pub. L. 93-198, 87 St:it. 774 


Sec. 404 Powers of the Council 


(a) Subject to the limitations specified in title VI 
of this Act, the legislative power granted ta-the District 
by this Act is vested in and shall be exercised by the 
Council in accordance with this Act .... 


Sec. 602 Limitations on the Council 


(a) The Council shall h3.ve no authority to pass any 
act contrary to the provisions of this Act except as 
specifically provided in this Act, or to--


... (4) enact any act, resolution, or rule with 
resp~ct to any provision of title 11 of the District of 
Columbia Code (relating to organization and jurisdiction 
of the District of Columbia courts); 


..,-







- - <·, ...... 


D.C. Code 


11-946 Rules of Court 


The Superior Court shall conduct its business according to the 
Federal Rules of Civil Procedure and the Federal Rules of 
Criminal Procedure (except as otherwise provided in title 
23) unless it prescribes or adopts rules ·which modify those 
Rules. Rules which modify the Federal Rules shall be: sub
mitted for the approval of the District of Columbia Court 
of Appeals, and they shall not take effect until approved 
by that court.. The Superior Sourt may adopt and enforce 
other rules as it may de~m necessary without the approval 
of the District of Colu.111bia Court of Appeals if such 
rules do not mocii£v the Federal Rules. The Superior 
Court may appoint a comrnittee of lawyers to advise it in 
the performance of its duties under this section. 


July 29, 1970, Pub. L. 91-358, §111, title I. 84 Stat. 
487. (emphasis added) 
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EXECUTIVE OFFICE OF THE PRESIDENT 


OFFICE OF MANAGEMENT AND BUDGET 


WASHINGTON, D.C. 20503 


FEB 2 O 1976 


MEMORANDUM FOR THE PRESIDENT 


Subject: District of Columbia Enrolled Act 1-88 -- District 
of Columbia Shop-Book Rule Act 


Last Day for Action 


February 27, 1976 - Friday 


Purpose 


To make docwr.entary records of business transactions admissible 
as evidence in judicial proceedings in the courts of the District 
of Columbia. 


Agency Recommendations 


Office of Management and Budget 


Department of Justice 


Discussion 


Introduction 


Disapproval {Memorandum of 
disapproval attached) 


Disapproval 


The District of Columbia Self-Government and Governmental 
Reorganization Act ( Home Rule Act) provides that Acts of the 


·city Council which have been vetoed by the Mayor and overridden 
by a two-thirds vote of the Council shall be transmitted by the 
Council Chairman to the President for review. These Acts become 
law unless the President expresses disapproval within thirty 
days. We understand that the Home Rule~Act has been interpreted 
to provide that if the President declines to act, thereby 
approving the legislation, the Congress would then have thirty 
days for its consideration ~f the legislation. On the other hand, 
if the President disapproves the D.C. bill, the Mayor's veto would 
become final .. 


. ·" ~ ~- ~~= /.;: ; .. ,~ 
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This is the second Council override of a mayoral veto since the 
Home P.ule Act ·was enacted . A separate rr.emorandum is being 
s~~~!-:ed to you on t~~ c~ter bill . 


Su~1~ary of ~ct 1-88 


This legislation would amend Title 14 of the D.C. Code, which 
contains rules of evidence, to exempt business records from the 
hearsay rule. Act i-88, cited as the "District of Columbia 
Shop-Book Rule Act," provides that any documentary record 
(either the original written version or a photographic copy) 
of any business transaction, event, or occurrence shall be 
admissible as evidence in any civil or criminal judicial 
proceeding in the courts of the District of Columbia. The 
introduction of a reproduced record does not preclude admission 
of_ the original as evidence. 


Background 


Although, under the Home Rule Act, all legislative power granted 
to 'the Dist~ict is vested in the Council, that power is subject 
to reservations by the Congress of its own constitutional powers 
and to specific limitations included in Title VI of the Horne 
Rule Act. Specifically, Section 602 of that Act, headed 
"Limitations on the Council" prohibits the Council from enacting 
any act, resolut!on, or rule relating to the organization and 
jurisdiction of the District of Columbia courts, as set forth 
in Title 11 of the D.C. Code. 


In addition, Section 602 similarly prohibits the Council from 
enacting any rule, resolution, or law with respect to the 
rules of criminal procedure for a period of two years from the 
date on which the first elected members of the Council take 
office. 


The District of Columbia Court Reorganization Act of 1970, 
P.L. 91-358, which established the D.C. Superior Court and 
the D.C. Court of Appeals as local courts, forms Title 11 of 
the D.C. Code and provides, in par~ that the Superior Court 
must operate under the Federal Rules of Civil Procedure and 
the Federal Rules of Criminal Procedure. It also provides 
that, with the approval of the D.C. Court of Appeals, the 
Superior Court may modify those rules and may adopt and enforce 
such other rules as it deems necessar1. This rulemaking 
authority was not modified under the Home Rule Act. 
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Enactrnent of P.L. 93-595 (approved January 2, 1975), establish
ing new Federal Rules of Evidence, repealed certain rules of 
judicial procedure relating to the admissibility of evidence, 
including a 1936 Federal Shop-Book Rule, which was in force 
in the D.C. courts. P.L. 93-595, which took effect on July 1, 
1975, and which includes a new shop-book rule as a rule of 
evidence, did not reference the D.C. courts as courts within 
the purview of the Act. Apparently believing that these new 
rules of evidence could not be applied in the D.C. Superior 
Court, and that the absence of a shop-book rule would have had 
a disruptive effect on litigation, the Board of Judges of that 
court reenacted a shop-book rule, which is substantially 
id~ntical to this bill and the repealed 1936 Federal rule. 
The rule was approved by the D.C. Court of Appeals and became 
effective on July 1, 1975, thus coinciding with the effective 
date of the new Federal Rules of Evidence. 


On Dece."nber 16, 1975, the D.C. Council passed this legislation, 
because it v.iewed the Board of Judges' action in passing the 
rule as an emergency measure to be consummated by legislative 
enactment of substantive law. The Mayor, however, vetoed the 
bill on the grounds that (1) its passage was unnecessary in 
view of the legitimacy of the Superior Court's action, and 
(2) the Council exceeded its legislative authority under the 


Home Rule Act in passing a law affecting the judicial proce
dures of the D.C. courts. The Mayor's veto was overridden on 
January 27, 1976, by a unanimous vote of the eleven Council 
Members present. 


· Issue 


The Federal interest in this matter is whether the intent of 
Congress in delegating legislative authority to the D.C. 
Council under the Home Rule Act has been appropriately carried 
out in this instance. The specific issue to be decided is 
whether or not the Council was within its authority under the 
Home Rule Act in enacting this bill. If not, it has exceeded 
its powers under the Home Rule Act and encroached upon the 
powers of the D.C. courts. However, neither the continued effect 
nor the content of the D.C. court's rule was contested by the 
Council; only the legitimacy of the Council's action is disputed. 
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Suw~ary of Arguments 


The arguments of the D.C. Corporation Counsel and the General 
Counsel of the D.C. Council which, respectively, formed the 
basis of the Mayor's veto and the Council's override are 
summarized below for your consideration. Briefly, the arguments 
presented by the Corporation Counsel are~ 


Under the D.C. Court Reorganization Act, which was 
not modified by the Home Rule Act, the power to prescribe 
rules of judicial procedure, including rules of evidence, 
was vested exclusively in the D.C. courts, subject only 
to acts of Congress. 


The Home Rule Act prohibits the Council from enacting 
any act with respect to the provisions of Title 11 of 
the D.C. Code, which contains the courts' rulemaking 
authority. 


Rules of evidence are an integral part of rules of 
judicial procedure, and, therefore, the D.C. courts' 
action in this regard was within the scope of their 
rulemaking authority under the 1970 D.C. Court 
Reorganization Act, i.e., Title 11 of the D.C. Code. 
For example, the Superior Court has replaced other 
Federal rules of procedure, including the new Federal 
Rules of Evidence, with the former versions of these 
rules. 


Conversely, the General Counsel of the D.C. Council argues: 


The shop-book-rule is a substantive law of evidence, 
which is quite distinct from rules of judicial procedure, 
and which, therefore, must be promulgated by legislation. 


Codification of the D.C. rules of evidence in Title 14 
of the D.C. Code instead of under Title 11 (dealing 
with the organization, jurisdiction, and authority of 
the D.C. courts) reflects Congressional intent that rules 
of evidence are not exclusively a function of the 
judiciary. P.L. 93-595, which established the new 







Federal Rules of Evidence and affirmed the right of 
Congress to supersede rules of evidence promulgated 
by the Supreme Court, is referenced as analgous 
precedent. 


The Home Rule Act limits the authority of the 
Council with respect to Title 11, not to Title 14. 


View of the Department of Justice 


The Department of Justice advises that the Shop-Book Rule, 
though technically a rule of evidence, is clearly in the 
nature of a procedural rule which could properly be encom
passed within the rules of civil procedure. Therefore, 
promulgation of the Shop-Book Rule by the D.C. courts was 
well within the courts' express power to adopt rules of 
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civil procedure, and, as such, is beyond the power of the 
Council under the Home Rule Act. The Department further 
advises that it is not necessary in this instance to deter
mine whether Title 11 of the D.C. Code empowers the courts to 
adopt rules of evidence of a more substantive nature (although 
the courts did in fact do so on December 22, 1975). Similarly, 
it is not necessary to determine whether the Council retains 
authority to enact legislation altering the rules of evidence 
now codified in Title 14 of the D.C. Code. In this connection, 
the D.C. Corporation Counsel has noted that the Council has · 
suspended action on a number of bills to enact rules of 
evidence for the Superior Court, pending your decision. 


Conclusion 


·we concur with the views of the Mayor and the Department of 
Justice that this bill be disapproved on the ground that the 
D.C. Council has exceeded its authority in this instance and 
encroached upon the authority of the courts to enact rules of 
procedure. Your decision on this matter would, therefore, be 
based on a technical legal interpretation of the distinctions 
between rules of procedure and evidence, judgments generally 
reserved to the courts or the Congress. You may wish to 
consider the alternative of not taking any action on this 
bill. As noted earlier in this memorandum, the bill would 
then go to the Congress which would have 30 days to make its 
judgment~ It might be more appropriate to have the Congress 


--..-


.,.- 'a:;.o\ 
<' 
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settle the jurisdictional question of the relative authority 
of the D.C. courts and the City Council rather than draw the 
Presidency into narrow legal questions. 


A proposed statement of disapproval to the Chairman of the City 
Council is attached for your consideration. 


Enclosures 


~-m-d-~ 
/Assistant Director /.or 


Legislative Reference 
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CHAMBERS OF 


CHIEF JUDGE GERARD D. REILLY 


DISTRICT OF COLUMBIA COURT OF APPEALS 
WASHINGTON, D. C. 


February 24, 1976 


Hon. Philip W. Buchen 
Counsel to the President 
The White House 
Washington, D.C. 


Re: Mayor's Veto of D.C. Council Bill 
No. 1-137, the proposed "D.C. Shop 
Book Act". 


Dear Mr. Buchen: 


Inasmuch as the statutory authority of the 
District of Columbia courts to promulgate their own 
rules without interference by the City Council would 
be severely impaired unless the President sustains 
the Mayor's veto of Council Bill No. 1-137, I am 
writing to draw your attention to this controversy. 


The Council's action in overriding the Mayor's 
veto was transmitted to the President on January 29, 
1976, under Section 404(e) of the Self-Government Act. 
This provision gives the President 30 calendar days 
from the date of transmission to sustain the veto. 
As I understand it, this would mean that the Pr es id ent<""-it}'~'·,., 


_,· f~. ! .. _r:~ ,-~ 


has only until February 27th to act on the matter. ('~ ·,\ 
~ .•... , \··~ . 


v;: ~ f c.· 
In this instance, the Mayor vetoed the bill ort~ 


the advice of the Corporation Counsel, who pointed otft 
to him that enactment of the so-called Shop Book rule 
by the Council was beyond its powers, as D.C. Code 
11-946 (a provision in the D.C. Judicial Reorganization 
Act of 1970) prescribes that the federal rules of pro
cedure shall be applicable to the Superior Court, unless 
such court adopts rules which modify them with the ap
proval of the District: of Columbia Court of Appeals. 
A copy of the Mayor's veto message is enclosed as 
Appendix A. 


The proposed local Shop Book rule itself is 
harmless enough as the Superior Court, with the consent 
of our court has already adopted it as a local exception 
to the recently enacted Federal Rules of Evidence Act 







.. 


Hon. Philip W. Buchen 
February 24, 1976 
Page 2 


of 1975. But the significance of the Council action, 
if permitted to stand, is vastly more ominous. Backed 
up behind it are Council bills which would virtually 
prevent the local courts from effectively trying 
criminal cases involving rape and other serious sexual 
offenses,~., Bill No. 214, "The Prior Sexual Conduct 
Evidence Act of 1975", Bill No. 1-172, "The Psychiatric 
Confidentiality Act", etc. Council action on these 
bills has been temporarily deferred, presumably because 
of the transmission of the shop-book controversy to The 
White House, but their ultimate passage is regarded as 
almost certain unless the President upholds the Mayor's 
effort to stop the Council from encroaching upon matters 
reserved by statute to the courts. 


While I recognize that The White House is ordi
narily reluctant to get into District matters, I hope 
that because of the importance of this matter to the 
future of our courts that you will have time to review 
both the Mayor's veto and the opinion of the Corporation 
Counsel, also enclosed as Appendix B, and to advise the 
President. 


Enclesures 


/4:~· 
Gerard D. Reil~ 


Chief Judge 
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THE WHITE HOUSE 


WASHINGTON 


February 23, 1976 


Dear Judge Reilly: 


Many thanks for your letter of February 22nd on 
the subject of the Mayor's Veto of D. C. Council 
Bill No. 1-137. 


I did find, after you called, that we were aware of 
the problem which you had raised in your letter, and 
of course are giving it the serious weight which it 
deserves. 


Your interest and concern are appreciated. 


Sincerely, 


!fu*~~ 
Counsel to the President 


The Honorable Gerard D. Reilly 
Chief Judge 
District of Columbia Court of Appeals 
Washington, D. C. 
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THE WHITE HOUSE 


W.u..SH INGTON 


February 25, 1976 


MEMORANDUM FOR: JIM CAVANAUGH 


FROM: MAX L. FRIEDE RS DORF);'(' ·b • 
SUBJECT: D. C. Enrolled Act 1-88 - District of Columbia 


Shop-Book Rule Act 


The Office of Legislative Affairs concurs with the agencies 


that the Act be disapproved. 


Attachments 


~ ~ 
• :.,"'!.~ 


~·) 
•. S• 


·, / . ~-.._ . .,,.,.--







:x -:ixi; tt xxi i: LI :xx~ 


\'IASlllNGTON ' · LOG NO.: 


Date: 
February 23. 


Time: 
700pJT.l 


FOR ACT!ON: Dick Parsons 
Max Friedersdorf 
Ken Lazarus 
Robert Hartmann 


cc {for information): Jack Marsh 
J i m Cavanaugh 


FROM THE STAFF SECRETARY 


DUE: Date: February 25 Time: 300pm 


SUBJECT: 


D.C. Enrolled Act 1-88-District of Columbia Shop-Book Rule Act 


ACTION REQUESTED: 


--For Nec:essmy Action - - For Your Recommendations 


- - Prepare ·Agenda and Brief --Dre.ft Reply 


X--:- For Your Comments --Draft Rem.arks 


REMARKS: 


Please return to Judy Johnston, Ground Floor West Wing 


Recommend disapproval in accordance w ith the v iews of the 
Department of Justice. Would also note that if the assertion of · 
authority by the D. C. Council is .allowed to stand in this instance, 
there are indications that further changes would be made in 
local rules. of evidence which could further erode the process 
of law enforcement in the District. 


~Lazarus 


PLEASE ATTACH THIS COPY TO MATERIAL SUBMITTED. 


If you have o.ny questions or if you anticipate a 
c!elcy in s~~hn•i i:four n .. :i required material, please 
telephone the Sta££ St!crtllary immediately. 
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Last day for action: 
February 27, 1976 · 


THE WHITE HOUSE 


WAS H INGTON 


February 27, 1976 


MEMORANDUM FOR THE 


FROM: JIM 


SUBJECT: on Home 


This is an important issue related to your policy of 
federal, state and local relationships. 


In 1973, Congress passed the District of Columbia 
Self-Government and Governmental Reorganization Act 
(Home Rule Act) which was to provide for home rule 
in and by the city of Washington. Part of that law 
provides that if the D.C. Council passes a bill, has 
it vetoed by the Mayor and then overrides his veto, 
the bill must be sent to the President for his review. 
The President has 30 days in which to disapprove the 
bill or take no action. If he takes no action, then 
Congress has 30 days in which it can override the D.C . 
Council action. If neither the President nor Congress 
acts, then the bill becomes law. D.C . laws are, of 
course, subject to judicial review. 


Up to now, this issue has not come before you . Now 
there are two such bills which have been presented for 
your review. What you do on these bills will probably 
set a precedent not only for your Administration but 
for Presidents who follow you. 


PRIMARY ISSUE 


The fundamental issue can be stated in these two options: 


Option I 
Should the President intervene in the District of Columbia 
home rule process only if there is a clear and compelling 
Federal interest? 


Option II 
Should the President intervene if there is a 
Federal interest? substantifal Cite·(>. 


··~\ 
>! 
"> . 


\.r ., . 
• . <) 
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Arguments in Favor of Option I 


A. 


B. 


The Presidential authority to disapprove 
of the D.C. Council was intended as . .iii!'!~~ 
of Federal interest in the District 
a general check on the wisdom of 


Unless there is an overriding Fed ral interest, 
the President should not \~-/f ene in home rule 
decisions in Washington a~1f M'o~e th~n n~ervenes 
in similar decision~~ for examp e City of 
Baltimore. J1 £\. I • 


I / 
. II 


A. ~shi ton ~u iq s a federal city, and the 
,1'\J Pr d~'f'"ls a gation to safeguard a special 
11 F era~'qter n the District. 


Th esident must insure that the in~e t 0~5e~s 
e egating legislative authority he • 


uncil is properly ~d o~ ' ~ 


~;l~~,,."y IS":tJEs ~ ~ .r .\' \ t-\ ~ 
t:l. i -.8/.."'v..iJ;.!!iri<..tive Action in o;fi~ Go~rnment1P ~ 
~:.loyment Act ~~ . \ _ ~ 


~ .i~~his bill is being viewed as an atteJ/5.t t~ =A-~h 
'llJJ"': . Yor employment by .the District governm~ "1""'cab 


·_11..i../ It is intended to promote the concept of affi ve~ction 
O""' \ in D .c. government employment by establ · h · · . al 


~()of representation in all D.C. government of m~rities 
~~ - \ and women in proportion to their represen t~··o ·n~he 
~- available work force. The "available work is 


defined as the total population of the Distr ct of Columbia 
between the ages of 18 and 65. ~ 


OMB, the U.S. Civil Service Commission and the U.S. 
Commission on Civil Rights have recommended disapproval 
of the bill because they believe it would require District 
government agencies to select minority group members and 
women for employment on the basis of race or sex, without 
regard to their qualifications for the jobs, since, in 
defining "available work force," no mention is made of SL.. 


..,~ 


/t 
, >( 


.. ) 
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skill or an ability requirement. This result is of 
concern to the Federal government because of the 
responsibility of the Civil Service Commission to 
insure that competitive service positions in the 
District government are filled in accordance with 
merit principles. 


The Department of Justice, on the other hand, believes 
that a skill or an ability requirement can be read 
into the law and, therefore, the law can be administered 
in accordance with the merit system. Therfore, Justice 
does not oppose enactment of the law. 


The OMB enrolled bill memorandum on this bill is 
attached at Tab A. 


1-88 District of Columbia Shop-Book Rule Act 


In this bill, the D.C. Council may have reached beyond 
its authority under the Home Rule Act. Specifically, 
the bill provides that any documentary record of any 
business transaction, event or occurrence shall be 
admissible as evidence in any civil or criminal judicial 
proceeding in the courts of the District of Columbia. 


OMB and the Department of Justice have recorontended 
disapproval of the bill on the ground that the D.C. 
Council had no authority to enact it. They point out 
that, under the D.C. Court Reorganization Act, the power 
to prescribe rules of judicial procedure, including rules 
of evidence, is vested exclusively in the D.C. courts. 
OMB and Justice believe there is a Federal interest here 
in ensuring that the intent of Congress in delegating 
legislative authority to the Council is being appropriately 
carried out. 


The OMB enrolled bill memorandum on this bill is attached 
at Tab B. 


RECOMMENDATION 


1. OMB recommends disapproval of both bills. 


2. The President's Counsel (Lazarus) recommends no action 
on 1-87 and disapproval of 1-88. 


3. Max Friedersdorf, Dick Parsons and I recommend you take 
no action on either bill. We do not believe that the 
Federal interest involved in either case is sufficiently 
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compelling to warrant Presidential disapproval. 
If home rule is to have real meaning, the sanctity 
of the local political process must be respected 
where no compelling federal interest exists. 
This position is, I believe, also consistent with 
your general view that local governments should 
retain, to the maximum extent possible, control 
over local matters. 


If you concur in this recormnendation, I suggest 
you issue a statement explaining your reasons for 
takins;no action (draft attached at Tab E). 


u decide to disapprove one bill and not the 
er, the draft statement at Tab E can be amended 
make essentially the same point about home rule. 


1-87 {Affirmative Action) 


Disapprove the bill (sustain Mayor's veto). -------(Statement at Tab F) 


Enrolled Act 1-88 (Shop-Book Rule) 


Take no action (not sustain Mayor's veto). ------
Disapprove the bill (sustain Mayor's veto). 
(Statement at Tab G} 







DOCUMENT 10 







FOR IMMEDIATE RELEA...~ 28 


Office of the White House Press y _j) . 


::-~-~~:~:-::-:::~:~~~-::::::~:~:~~:~:~~ 
"-----In accordance with theeIUsttict at co•WReia &ei~• 


Government and Governmental Reorganization Act, I disapprove 
Act 1-88, the District of Columbia Shop-Book Rule Act. 


The Act would make documentary records of business 
transactions admissible as evidence in any civil or criminal 
judicial proceeding in the courts of the District of 
Columbia. This "shop-book rule" is substantially identical 
to the one adopted by the D .c. Superior Court which took- / 
effect on June 30, 1975. 


'l'he issue is whether the City Council was acting within 
its authority under the District of Columbia Self-Government 
and Governmental Reorganization Act (Home Rule Act) 1n 
passing a law affecting the judicial procedures of the D.C. 
courts. The Federal interest is whether the intent of 
Congress 1n delegating legislative authority to the Council 
under the Home Rule Act has been appropriately carried out 
in this instance. 


I am advised by the Department of Justice that this 
nshop-book rule 11 is clearly in the nature of a procedural 
rule which could properly be encompassed within the rules 
of civil procedure and that promulgation of the rule is 
clearly within the express power of the District of Columbia 
courts to adopt rules of civil procedure and, as such, is 
beyond the power 0£ the City Council. 


Therefore, since the Council has exceeded its statutory 
authority in enacting this bill, I am disapproving Act 1-88. 


THE WHITE HOUSE, 


February 27, 1976. 


GERALD R. FORD 


# fl 
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Digitized from Box 22 of the White House Press Releases at the Gerald R. Ford Presidential Library 


'-' v 
FEBRUARY 28, 1976 


Office of the White House Press Secretary 


NOTICE TO THE PRESS 


The President has taken action on two Acts of the District of Columbia 
Council which had been transmitted to the President for his review 
after being vetoed by the Mayor and then overridden by the Council. 
Such action is required under the District of Columbia Self-Government 
and Governmental Reorganization Act (the Home Rule Act),. which gives 
the President thirty days in which to act. 


The President has disapproved D. C. Enrolled Act 1-88, relating to 
the so-called Shop-Book Rule of evidence, on the grounds that it 
exceeds the authority delegated to the Council under the Home Rule Act. 
The President has chosen not to disapprove Act 1-87 relating to 
affirmative action in D. C. government employment, despite reserv
ations. 


# # # 


\ 







Digitized from Box 22 of the White House Press Releases at the Gerald R. Ford Presidential Library 


FOR IMMEDIATE RELEASE FEBRUARY 28, 1976 


Office of the White House Press Secretary 


------------------------------------------------------------
THE WHITE HOUSE 


STATEMENT BY THE PRESIDENT 


The District of Columbia Self-Government and Governmental 
Reorganization Act (the Home Rule Act) provides that Acts 
of the D.C. Council which have been vetoed by the Mayor and 
overridden by a two-thirds vote of the Council shall be trans
mitted to the President for his review. The President shall 
then have thirty days in which to disapprove these Acts or 
allow them to become law. 


D.C. Enrolled Acts 1-87, relating to affirmative action 
in D.C. government employment, and 1-88, relating to the 
so-called Shop-Book Rule of evidence) are the first such acts 
to be sent to the President for his review since the Home Rule 
Act was enacted. 


If home rule for the District is to have real meaning, 
the integrity and responsibility of local government processes 
must be respected. The Federal government should intervene 
only where there is a clear and substantial Federal interest. 


I have been advised by the Department of Justice that, 
in enacting Act 1-88, the D.C. Council exceeded the authority 
which the Congress had delegated to it under the Home Rule 
Act ; therefore, I disapproved it. I have chosen not to dis
approve Act 1-87, however, because~ while I have serious 
reservations about the merits of the Act, I believe my dis
approval of it would violate the sound precepts of home rule. 
The Federal interest involved here is not clear and 
substantial. 


# # # # 


/ 
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GE:RARO O. REILLY 


CHIEF' JUDGE 


DISTRICT OF COLUMBIA COURT OF APPEALS 


WASH I NGTON, D . C. 


March 1, 1976 


Hon. Philip W. Buchen 
Counsel to the President 
The White House 
Washington ~ D. c. 


Dear Mr . Buchen: 


I am deeply grateful to you for 
reviewing the problem which I raised in 
connection with the District of Columbia 
Council ~ s overriding the Mayor's veto of 
their Bill No . 1-137. My colleagues and 
I were greatly relieved by the President's 
action in sustaining the Mayor's veto. 


Had the matter been left to stand , 
it would have set a dangerous precedent 
by permitting the encroachment by the 
Council upon the rule - making powers of the 
courts. 


With best regards, 







EXHIBIT D 
Plaintiffs’ Declarations 







SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division


STEPHEN BEHNKE, et. al.,


Plaintiffs, Case2017 CA 005989 B


Judge Hiram E. Puig-Lugovs.


DAVID HOFFMAN, et. el.,


Defendants


AF'FIDAVIT OF MORGAI{ BANKS IN SUPPORT OF PLAINTIF'FS'
MOTION TO DECLARE THE D.C. ANTI-SLAPP STATUTE


UNCONSTITUTIONAL


State of North Carolina


County of Moore


1. I, Morgan Banks, having been first duly cautioned and sworn, state the following
based upon personal knowledge:


2. I am a Plaintiff in the above-captioned lawsuit stemming from actions taken by the


Defendants related to an internal investigation and report commissioned by the American
Psychological Association (hereinafter "APA") and conducted by Mr. David Hoffinan of
the law firm Sidley Austin LLP regarding the Association's policies on post-9/11


involvement of psychologists in detainee interrogations, the APA Ethics Code, and


related APA ethics pronouncements, including the Psychological Ethics in National
Security (hereinafter "PENS") Task Force.


3. With this lawsuit, I am petitioning the court prr..rruni to my First Amendment right to
redress wrongs to my reputation and remedy the damage done to my ability to earn a
living resulting from false and defamatory statements made about me by the Defendants.


4. I am not bringing this lawsuit with an intention to harass, cause delay, punish or
prevent the Defendants' expression of opposing points of view.


5. I am not bringing this lawsuit as a means to muzzle or silence Defendants' rights to
free speech or their efforts to petition the government on issues of public interest.


)
) ss:


)







I declare under penalty ofperjury that the foregoing is true and correct.


Morgan Banks


Sworn and subscribed to before a notary public in the State of North Carolina, this


3 day of January 2019.


Jeferv Markham
Noiarv Public


Moore CountY, NC
My commisixr expires







































SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


 
STEPHEN BEHNKE, et al., 
 
  Plaintiffs, 
 
vs.    
 
DAVID H. HOFFMAN, et al., 
 
  Defendants. 


: 
: 
: 
: 
: 
: 
: 
: 
: 


     Case 2017 CA 005989 B 
 
     Judge Puig-Lugo 
 
      Status Conference 
      February 8, 2018, 2:00 PM 
      Courtroom 317 
 
 


__________________________________ 
[PROPOSED] ORDER 


 
Upon consideration of Plaintiffs’ Opposed Motion to Declare the D.C. Anti-SLAPP 


Act Unconstitutional, it is hereby ORDERED that: 


The Anti-SLAPP Act is unconstitutional: 


1) Under U.S. Const. art. I, § 8, Congress has the exclusive power to enact legislation 


governing the District of Columbia. In 1973, under the Home Rule Act, Congress 


retained control of the District of Columbia courts and prohibited the D.C. Council 


from “enact[ing] any act, resolution, or rule with respect to any provision of Title 


11.”1 Title 11 prescribes all aspects of judicial civil procedure.2 D.C. Code § 11-946 


directs the D.C. Superior Court to “conduct its business according to the Federal 


Rules of Civil Procedure,” and specifies that any rules that modify the Federal 


Rules must be approved by the District of Columbia Court of Appeals. The Anti-


SLAPP Act creates procedures that modify the Federal Rules of Civil Procedure but 


have not been approved by the Court of Appeals. Consequently, the Anti-SLAPP 


Act violates the Home Rule Act and is void and unconstitutional.  


                                                      
1 D.C. Code, § 1-206.02(4). 
2 Id. § 11-101 
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2) In adopting the Anti-SLAPP Act, the D.C. Council’s stated purpose was to protect 


the targets of suits intended to chill or silence speech. As written, however, the Act 


creates obstacles to access to the courts not only for such suits but also for 


legitimate suits brought to redress real wrongs. Consequently, the Anti-SLAPP Act 


is unconstitutionally overbroad on its face. 


3) The Anti-SLAPP Act is also unconstitutional because it creates impermissible 


obstacles to citizens’ First Amendment rights to access the courts. It shifts to these 


plaintiffs at the beginning of litigation the burden of demonstrating that they are 


likely to succeed on the merits, threatens them with dismissal with prejudice if they 


cannot meet that burden, restricts their access to discovery to meet the burden, 


threatens them with paying all discovery costs if discovery is granted, and imposes 


payment of a defendants’ attorney’s fees. The First Amendment does not permit 


such obstacles to citizens’ ability to petition the courts for redress. 


WHEREFORE, the Court declares the D.C. Anti-SLAPP Act void and 


unconstitutional because it: 


1) violates the Home Rule Act, 


2) is unconstitutionally overbroad on its face, and 


3) creates impermissible obstacles to the First Amendment right of access to the 


courts. 


So ORDERED this __th day of _________ 2019. 
 


SO ORDERED.  


    /s/Judge Hiram E. Puig-Lugo 
    Judge Hiram E. Puig-Lugo 







CERTIFICATE OF SERVICE 
 


I hereby certify that on January 8, 2019, a true and correct copy of the foregoing 


Plaintiffs’ Opposed Motion to Declare the D.C. Anti-SLAPP Act Unconstitutional was filed 


through the Court’s Case File Express electronic filing system, which will automatically send a 


Case File Express Electronic Notice to Defendants’ counsel of record that this filing is completed 


and available for download at their convenience. 


 
/s/ John B. Williams 
John B. Williams 
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Tavoulareas v. Piro, 759 F.2d 90 (1985)
245 U.S.App.D.C. 70, 53 USLW 2526, 11 Media L. Rep. 1777
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KeyCite Red Flag - Severe Negative Treatment
 Vacated in Part on Rehearing by Tavoulareas v. Piro, D.C.Cir., June 11, 1985


759 F.2d 90
United States Court of Appeals,


District of Columbia Circuit.


William P. TAVOULAREAS, Appellant,
Peter Tavoulareas


v.
Philip PIRO.


William P. TAVOULAREAS, Appellant,
Peter Tavoulareas


v.
The WASHINGTON POST COMPANY,


d/b/a the Washington Post, a
Delaware Corporation, et al.


Nos. 83–1604, 83–1605.
|


Argued Feb. 10, 1984.
|


Decided April 9, 1985.
|


Rehearing Denied June 11, 1985.


Synopsis
Corporation president and others brought action against
newspaper and others alleging libel in publication of
newspaper article. After jury returned verdict in favor of
plaintiffs, the United States District Court for the District
of Columbia, Gasch, J., 567 F.Supp. 651, entered judgment
n.o.v. Appeal was taken. The Court of Appeals, MacKinnon,
Senior Circuit Judge, held that: (1) newspaper article would
reasonably understood by average reader in community
as being defamatory; (2) alleged defamatory statements
contained in article were clearly false; (3) defendants'
motivation could be considered in determining whether
article was published with actual malice; (4) newspaper's
reputation for seeking hard-hitting investigative stories could
be considered in determining whether article was published


with actual malice; and (5) plaintiffs had demonstrated that
falsehoods contained in article were published with actual
malice.


Affirmed in part, reversed in part, and remanded.


J. Skelly Wright, Circuit Judge, concurred in part and
dissented in part and filed opinion.


Opinion on rehearing, D.C.Cir., 763 F.2d 1472.


*97  **77  Appeals from the United States District Court
for the District of Columbia (Civil Action Nos. 80–02387 and
80–03032).


Attorneys and Law Firms


John J. Walsh, New York City, of the Bar of the Court of
Appeals of N.Y., pro hac vice by special leave of Court, with
whom Joseph A. Artabane, Washington, D.C. and Charles
Alan Wright, Austin, Tex., were on brief, for appellant.


David E. Kendall, Washington, D.C., with whom Irving
Younger, Kevin T. Baine and Scott M. Matheson, Jr.,
Washington, D.C., were on brief, for appellees The
Washington Post Co. and Patrick E. Tyler.


H. Bartow Farr, III, Washington, D.C., with whom Paul M.
Smith, Washington, D.C., was on brief, for appellee Sandy
Golden.


David Machanic, Washington, D.C., for appellee Philip Piro.


Daniel J. Popeo, Washington, D.C., was on brief for amicus
curiae, American Legal Foundation, urging reversal.


Before WRIGHT and SCALIA, Circuit Judges, and
MacKINNON, Senior Circuit Judge.


Opinion


Opinion for the Court filed by Senior Circuit Judge
MacKINNON.


Opinion concurring in part and dissenting in part filed by
Circuit Judge J. SKELLY WRIGHT.
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**78  *98  MacKINNON, Senior Circuit Judge.


Plaintiffs William and Peter Tavoulareas brought suit against
The Washington Post (“Post”) and several other defendants
for libel and against defendant Piro, a source for the story, for
slander and its foreseeable republication. The Tavoulareases


alleged that they were defamed by articles in the Post
which stated, among other things, that William Tavoulareas,
as President and Chief Executive Officer of Mobil Oil
Corporation (“Mobil”), had used his influence to “set up”
his son Peter in the shipping business, and then had diverted
some of Mobil's shipping business to him. The basic theme
of the article was that William Tavoulareas had misused his
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position and corporate assets to benefit his son. The case was
submitted to the jury, which was instructed, in accordance
with standards constitutionally required for public figures,
that defendants could be held liable only if they published
false matter with “actual malice”—i.e., with knowledge of its
falsity or reckless disregard of whether it was false or not.
The jury returned verdicts for the plaintiffs. The trial judge
then ruled on motion that the evidence was insufficient to
support such a verdict and entered judgment notwithstanding
the verdict (“n.o.v.”) for the defendants. Tavoulareas v.
Washington Post Co., 567 F.Supp. 651 (D.D.C.1983). After
a careful and independent review of the entire record in the
case, we conclude that the evidence adduced by the plaintiffs
was sufficient to “establish [ ] actual malice with convincing
clarity,” Bose Corp. v. Consumers Union of United States, 466
U.S. 485, ––––, 104 S.Ct. 1949, 1967, 80 L.Ed.2d 502 (1984),
and accordingly reverse the grant of the judgments n.o.v. as
to the Post defendants and defendant Piro, and remand the
case to the district court for further proceedings. We affirm the
trial court's judgment n.o.v. with respect to defendant Golden
because of his lack of responsibility for the publication.


I. Background Facts


The business relationships that gave rise to this case began in
1974, when Mobil bought a 30 percent interest in the Saudi
Arabian Maritime Company (“Samarco”), a joint venture that
had been formed a short time before by Fairfield Maxwell
Ltd. and members of a powerful Saudi Arabian family,
the Alirezas. The Alirezas were the majority shareholders
in Samarco. Mobil bought a minority interest in Samarco
because, at that time, Mobil believed the Saudi government
was going to give strong oil shipping preferences to Saudi-
owned shippers. Ultimately, however, these preferences were
never adopted by the Saudi government.


The Samarco partners agreed to hire an outside firm
to manage the ships that Samarco would operate. Mobil
suggested Atlas Maritime Company, a new venture being
formed by Greek shipping executive George Comnas.
Comnas had previously worked for the Greek maritime firm
of C.M. Lemos & Co., where Peter Tavoulareas, a 24-
year-old graduate of the Master of Business Administration
program at Columbia University, was also employed as a
junior executive. Peter had first approached Lemos in August,
1972 with respect to employment and by January 1, 1973 had
started working in the shipping business with C.M. Lemos &
Co. (Trial Transcript (Tr.) 2385, 2387, 2451).


Mobil owned a fleet of oil tankers. It wanted some of
those ships to be operated under Samarco's name in order
to get the expected shipping preference. Mobil agreed to
“bareboat charter” its ships (i.e., charter the ships empty
and unmanned) to Samarco, which would in turn “time
charter” them (i.e., charter the vessels complete with crews


and provisions) back to Mobil.1 *99  **79  Mobil thus in a
sense was “chartering” its own ships to itself and essentially


obtaining its crews and provisions through Samarco.2 In
admiralty law “for many, if not most, purposes the bareboat
charterer is to be treated as the owner” of the chartered vessel.
Reed v. The Yaka, 373 U.S. 410, 412, 83 S.Ct. 1349, 1352,
10 L.Ed.2d 448 (1963). Thus, the contractual arrangement
placed considerable responsibility upon Samarco for Mobil's
ships. Samarco, for its part, obtained crews and provisions
through its management firm, Atlas.


Comnas, in setting up Atlas, asked two young coworkers at
Lemos, Peter Tavoulareas and Ares Emmanuel, to join him as
partners. When Peter joined Atlas in August 1974, his father
William notified Mobil's Conflict of Interest Committee and
formally removed himself from taking part in decisions


regarding Atlas.3 The Mobil Committee found no impropriety
in the arrangement, which was fully disclosed to the Mobil
Board of Directors.


Comnas was forced out of Atlas a year later, in 1975,
ostensibly because of self-dealing, fraudulent practices, and
dissatisfaction with his performance on the part of Mobil and
the Saudis. He was placed on Mobil's payroll as a consultant,
and Atlas reimbursed Mobil for his salary. Mobil sent Harmon


Hoffmann,4 a Mobil shipping executive, to act as interim
head of Atlas. Hoffmann was offered Comnas' share of Atlas
stock (Tr. 4151), but turned down the offer to become an
equity partner, and after six months returned to Mobil. Peter
Tavoulareas and Emmanuel then assumed the management
duties of Atlas. Atlas prospered during the succeeding years;
by 1979 it apparently was operating 17 ships, including 7 for
Samarco, only 4 of which were Mobil's.


The Mobil-Samarco-Atlas relationship—and specifically the
Tavoulareas-Atlas connection—was explained to Mobil
shareholders in a 1976 letter. At about the same time, a party
or parties sent anonymous letters to a number of newspapers,
alleging that the arrangement violated the federal securities
laws. One of those letters went to reporter Robert Woodward
of the Post. Woodward, along with reporters for several other
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newspapers, investigated the anonymous charges; but none of
them apparently found any wrongdoing, and no stories were
published. The Securities and Exchange Commission, which
obtained a copy of one of the letters, launched an informal
investigation and called upon William Tavoulareas to testify
in non-public proceedings. The SEC found no impropriety.


Evidence presented by the plaintiffs showed that Mobil
did not exert control over Samarco, in which it was a
minority shareholder, and that all of the decisions relating
to Atlas were approved by the controlling Saudi partners.
The arrangement was fully disclosed to Mobil's Conflicts
of Interest Committee, Mobil's Board of Directors, and to
the company's shareholders. Evidence indicated that Mobil
and its shareholders had derived economic benefits from the
Samarco-Atlas arrangement because Atlas operated the Mobil
ships more cheaply than could Mobil.


The article at issue in this case had its genesis five years
after the creation of Atlas and three years after disclosure
to *100  **80  the shareholders. In October, 1979, Samuel
“Sandy” Golden, a reporter for The Montgomery [Maryland]
Journal, met Philip Piro, a physician who was married to
William Tavoulareas' daughter. Piro was in the midst of a less
than amicable divorce proceeding. Piro told Golden about the
Atlas transactions. Golden testified that Piro told him that
Mobil Oil president William Tavoulareas had set up his son
Peter in the business, and that it had made Peter an “overnight
millionaire” (Tr. 166). Piro mentioned that Woodward had
previously investigated the story.


Golden, who had been angling for a job at the Post for some
time, sensed a story. He unsuccessfully called Woodward
several times and finally left a message that he “had a
story about the president of Mobil setting up his son to
become an overnight millionaire” (Joint Appendix (J.A.)
786). Woodward, by then an editor at the Post, assigned
reporter Patrick Tyler to return Golden's call. Tyler called
Golden. Golden told Tyler that he had a hot source for the
Tavoulareas story. Tyler agreed that if Golden's source led to
a big story they would share a Post byline. The two reporters
met at The Owl restaurant in Baltimore, where they jointly
interviewed Piro. Tyler apparently was pleased with Piro's
evidence; on leaving the restaurant he remarked that it's “not


every day you knock off one of the seven sisters.”5


At this point, the two reporters began following separate
trails. Golden concentrated on getting more information from
Piro and conducted several telephone interviews with him.


Although Golden repeatedly assured Piro that he was not
recording them, he taped several of the conversations. Golden
also began seeking “possible enemies” of Tavoulareas, i.e.,
those with a “motive for revenge” and “with a reason to say
bad things about Mr. Tavoulareas” (J.A. 815). In his search,
he met Peter Stockton, an investigator for Rep. John Dingell,
Chairman of the House of Representatives Subcommittee on
Energy and Power. Stockton moonlighted as an employee
of CBS' “60 Minutes” television show. Golden believed that
Stockton, who had something of a reputation as a crusader,
“hate[d] people with money.” Golden played the Piro tapes
for Stockton, who at some point relayed Golden's information
to Congressman Dingell. Stockton later contacted Tyler and
passed other information to him. Dingell wrote to the SEC
seeking an investigation.


Tyler, meanwhile, tracked down Comnas and met with him
in New York. Comnas, who initially requested anonymity,
allegedly told Tyler about the Atlas arrangements. The Post
contends that Comnas was the major source for its stories.
(Since Comnas did not testify at trial and Tyler is a reporter
who does not use tape recorders, only Tyler's own account
of the conversations is available.) Tyler also talked to John
Kousi, an executive of Fairfield Maxwell, Ltd., one of the
Samarco partners. Parts of Kousi's deposition were placed
into evidence.


Tyler also tried to interview William Tavoulareas and other
Mobil executives, but generally was rebuffed. Witnesses for
the plaintiffs stated that they were wary of talking with
Tyler because in an earlier story on the oil shortage he
had misrepresented statements made by Mobil executives.
Tavoulareas, however, agreed to give written answers to
questions that Tyler would submit in writing, which was done.


Tyler wrote the story, and the Post submitted it to its editing
process. During editing, several pieces of material were
deleted that were favorable to Mobil and Tavoulareas, chiefly
opinions of various persons in and out of Mobil (1) that the
Atlas arrangement had benefitted the company, and (2) that
William Tavoulareas had not been directly involved in Atlas.
The Post copy editor assigned to the story, Christine Peterson,
read it, considered its implications, *101  **81  and wrote
a memorandum to other editors that she found it “impossible
to believe” that William Tavoulareas had arranged the Atlas
affair in order to benefit his son. Tyler responded with a memo
in which he acknowledged that “a good editor might say that
part of our case against Tavoulareas seems tenuous,” and
noted that a couple of “key points” were based on a single
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source—presumably Comnas. The Post editors did not alter
the story in response to Peterson's memo, and the story, after
clearance from the lawyers, was published.


When the article appeared, Tyler was given sole byline
credit for it, but Golden received designation as a “Special
Correspondent” who had “contributed” to the story.


The first article—which is reprinted as an Appendix to


this opinion—appeared on November 30, 1979.6 It bore the
headline “Mobil Chief Sets Up Son in Venture,” and its
essential theme is made clear from its beginning:


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions of dollars
in business operating Mobil-owned ships under exclusive,
no-bid contracts.
The article detailed the transactions that led to the creation
of Samarco and Atlas. Although the article contained a


great deal of innuendo,7 the defamatory picture it conveyed
is based upon certain factual allegations contained therein.
Specifically, it alleged:


1. William Tavoulareas “set up his son ... as a partner” in
Atlas, a company to which William and Mobil would
divert a great deal of business.


2. “As the formation of Atlas was being planned
in April 1974, [William] Tavoulareas personally
urged [Comnas] that his son be included as an
equity partner in Atlas.”


3. Although he had told the Mobile board that he
recognized the potential conflict of interest and
would not personally be involved in dealings with
Atlas, it was nevertheless “the elder Tavoulareas
[who] dispatched one of his senior shipping
executives, Herman F. Hoffmann, [sic ] to London
to help run Atlas” after Comnas left the firm.


The core allegations—baldly stated as facts in the article
—were that William Tavoulareas set up Peter in Atlas
and then dispatched a Mobil employee and used Mobil
resources to bail out Atlas when Comnas was forced out.
Without these “facts,” the story would be nothing more
than a report that Mobil had business dealings with a
small company in which its president's son had a part
interest—hardly page 1 material.


These core “facts” formed the foundation on which the
implications of the article rested. In a memo to his superiors
at the Post (J.A. 2488–91), Tyler characterized the story
as dealing with the “incredibly fancy corporate footwork”
undertaken by Tavoulareas and Mobil to (1) “ingratiate itself
with the Saudis,” and (2) “set up the son of Mobil's president
in a shipping business when business was bad and the
business, therefore, stood little chance of prospering without
Mobil's help.” In the memo, he called it a “stor[y] of nepotism,
reward without merit and favoritism by those who wield vast
amounts of power.” He continued:


... Mobil—which originally turned down a chance to join
Samarco—changed its *102  **82  mind after it dawned
on Mobil's president that such a partnership would justify
creation of a small management firm at a time when
Tavoulareas' son was aspiring to such a career and was
already at work with one of the Greek shippers.


The story showed, wrote Tyler, “that Mobil's decisions in
this case were not made for the traditional business reasons,
or for the reasons stated by Mobil.” In specific response to
Peterson's assertion that it was “impossible to believe that
Tavoulareas alone could put together [the Samarco-Atlas]
scheme for the sake of his son's business career, or that he
would want to,” he wrote:


Samarco can be seen as nothing more complicated than a
slight diversion from Mobil in the way it moved its crude
oil from point A to point B.


The question of “why” Mobil's president would want to
orchestrate such a diversion when it would benefit his son's
business career is begging things a little.


Tyler's interpretation of the article's implications was echoed
by Peterson, who apparently read the story to suggest
that “Tavoulareas alone ... put together [the Atlas-Samarco]
scheme for the sake of his son's business career.” As a whole,
she wrote, the story was about the use of $680,000-a-year of
Mobil's assets as a “plaything for an indulged son.”


The interpretations of Tyler and Peterson reflect fairly
accurately the defamatory implications that an average reader
would draw from the story: (1) that William Tavoulareas,
using his position as a principal officer of Mobil, “set
up” his son in Atlas; (2) that a primary motive for
Mobil's participation in the Atlas deal was to benefit


Peter Tavoulareas;8 (3) that William Tavoulareas, although
claiming to have isolated himself from business dealings with
Atlas, nevertheless directly participated in important matters
and personally channelled a Mobil employee and resources
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to help Atlas; and (4) that Tavoulareas and Mobil may have
violated the securities laws by failing to disclose Peter's


involvement in Atlas.9 Ultimately, the basic implication
was that Tavoulareas improperly used his position and the
resources of Mobil to benefit his undistinguished 24-year-old
son. All of these defamatory implications are based on the
statements of “fact” identified above.


After the first publication, William Tavoulareas denied the
story and demanded a retraction. The Post has steadfastly
refused to retract it and presently asserts that the “story was
in fact true.” Brief of Post at 18. Other publications picked
up the story, which enjoyed a brief flurry in the press. It
does not appear, however, that either the Mobil shareholders
or the Securities and Exchange Commission ever found any
impropriety in the transactions at issue.


William and Peter Tavoulareas brought two actions: one for


libel against The Washington Post Company10 and several
individuals (collectively, the “Post defendants”), including


Tyler, Golden, and Woodward (No. 83–1605),11 and one for
slander and its foreseeable republication against Piro (No.
83–1604). The two actions were consolidated. After trial, the
jury returned verdicts in which they awarded damages that
indicated they necessarily determined that:


1. In the November 30 article the Post defendants
defamed William Tavoulareas. The premise of the
article *103  **83  was false and was published with
knowledge or reckless disregard of its falsity. The
jury awarded Tavoulareas $250,000 in compensatory
damages and $1,800,000 in punitive damages against the
Post defendants.


2. The Post defendants did not defame Peter
Tavoulareas.


3. Piro defamed both William and Peter Tavoulareas.
The jury awarded compensatory damages of $5,000
to William and $1,000 to Peter.


After receipt of the verdicts, the district court granted
judgments n.o.v. for Piro and for the Post defendants against
William Tavoulareas. The trial court found that Tavoulareas
was a public figure and that there was no proof that the
defendants had acted with actual malice:


The article in question falls far short of being a model
of fair, unbiased, investigative journalism. There is no
evidence in the record, however, to show that it contained


knowing lies or statements made in reckless disregard of
the truth.


567 F.Supp. at 654. The district court affirmed the jury verdict
in favor of Peter Tavoulareas against Piro.


 On appeal, the parties have argued two issues. First, whether
William Tavoulareas is a public figure, requiring application
of the actual malice standard of New York Times v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964)? And
second, whether there is sufficient evidence in the record to
support a finding of actual malice? On review, we consider
the second of these issues and, in addition, inquire whether
the charge that William Tavoulareas “set up” his son in the
manner alleged, and certain implications reasonably flowing
from the specifically pleaded defamatory allegations, were
defamatory and false. Because we find, after review of the
whole record, that the evidence was sufficient to demonstrate
“clearly and convincingly” that the article was defamatory
and false and that the defendants acted with actual malice—
and hence to meet the New York Times standard—we do not


reach the issue whether Tavoulareas was a “public figure.”12


II. The Legal Standard


 The constitutional standard of liability for public figures, as
established by *104  **84  the Supreme Court in New York
Times and restated in Gertz v. Robert Welch, Inc., 418 U.S.
323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), is well settled.
A public figure cannot recover for defamatory falsehoods,
no matter how damaging and how utterly baseless, unless
he can show “actual malice”—i.e., establish by “clear and
convincing proof that the defamatory falsehood was made
with knowledge of its falsity or with reckless disregard
for the truth.” Gertz, 418 U.S. at 342, 94 S.Ct. at 3008
(emphasis added). The Court consistently has refused to apply
objective standards to determining actual malice; no matter
how unreasonable the defamatory statement, the defendant
cannot be held accountable unless he “in fact entertained
serious doubts as to the truth of his publication.” St. Amant
v. Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 1325, 20
L.Ed.2d 262 (1968). At issue, then, is the state of mind of the


defendants.13


Proof of mental state very often “depends ... on the credibility
of the witnesses, which can best be determined by the trier
of facts after observation of the demeanor of the witnesses
during direct and cross-examination.”  Morrison v. Nissan
Motor Co., 601 F.2d 139, 141 (4th Cir.1979) (cases cited);
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accord, Mutual Fund Investors, Inc. v. Putnam Management
Co., 553 F.2d 620, 624 (9th Cir.1977). Thus, in the ordinary
case, federal courts are reluctant to decide state of mind issues
in summary fashion. See, e.g., Morrison, 601 F.2d at 141. It
is not that summary disposition is disfavored when the issue
is the mental state of the defendant; rather, the very nature
of the inquiry is frequently so bound up with the weighing
of credibility that courts, as a practical matter, will only
infrequently find the facts regarding mental state so crystal-
clear that a reasonable jury could reach only one conclusion.


A few courts have argued that the public interest in fostering
free debate requires that summary disposition be used
especially freely in defamation cases—that it should, in fact,
be the “rule,” rather than the “exception.” See, e.g., Oliver
v. Village Voice, Inc., 417 F.Supp. 235, 237 (S.D.N.Y.1976);
Guitar v. Westinghouse Electric Corp., 396 F.Supp. 1042,
1053 (S.D.N.Y.), aff'd, 538 F.2d 309 (2d Cir.1976). Summary
judgment, in particular, is said to be necessary because the
suit itself, not merely the unfavorable verdict, could “chill”
protected speech: Due to the possibly overwhelming expense
of even a successfully defended defamation action, the threat
of litigation itself may cause potential defendants to steer far
wider of the unlawful zone and act as self-censors. See, e.g.,
New York Times Co. v. Sullivan, 376 U.S. 254, 279, 84 S.Ct.
710, 725, 11 L.Ed.2d 686 (1964) (quoting Speiser v. Randall,
357 U.S. 513, 526, 78 S.Ct. 1332, 1342, 2 L.Ed.2d 1460
(1958)) (“[Critics] tend to make only statements which ‘steer
far wider of the unlawful zone.’ ”). The theory is that frivolous
suits should be ended quickly by summary proceedings. By
analogy, it could be argued that “[t]he policies governing the
propriety of summary judgment presumably apply to motions
for directed verdict and for judgment n.o.v.” R. Sack, Libel,
Slander, and Related Problems 557 (1980). But that is not
the case. Whatever value summary judgment has in sparing
defamation defendants the expense of actually going to trial,
there is no such value in judgments n.o.v., for they come into
being after the trial is over and virtually all of the expense has
been incurred. Strictly in terms of court costs and legal fees,
the “chill” is the same whether judgment after trial is based
on a jury verdict or a judgment n.o.v.


In any event, the general proposition that summary
proceedings are favored in defamation law has been seriously
undercut by recent Supreme Court pronouncements. *105
**85  The Court, recognizing the critical role credibility


frequently plays in assessing mental state, has acknowledged
that “proof of ‘actual malice’ ... does not readily lend itself
to summary disposition,” and expressed “some doubt” that


summary judgment should be considered the “rule” rather
than the “exception” in defamation cases.  Hutchinson v.
Proxmire, 443 U.S. 111, & 120 n. 9, 99 S.Ct. 2675, 2680
n. 9, 61 L.Ed.2d 411 (1979); see also Liberty Lobby, Inc. v.
Anderson, 746 F.2d 1563, 1570 (D.C.Cir.1984). In the recent
case of Calder v. Jones, 465 U.S. 783, ––––, 104 S.Ct. 1482,
1488, 79 L.Ed.2d 804 (1984), the unanimous Court remarked:


[T]he potential chill on protected First Amendment activity
stemming from libel and defamation actions is already
taken into account in the constitutional limitations on the
substantive law governing such suits.... We have already
declined in other contexts to grant special procedural
protections to defendants in libel and defamation actions in
addition to the constitutional protections embodied in the
substantive laws.


The Calder Court cited Hutchinson for the proposition that
“no special rules apply for summary judgment” in defamation
cases. Id.


 Under Fed.R.Civ.P. 50(b), a motion for judgment n.o.v.
is essentially a motion for directed verdict made after the
jury has returned its verdict. Consequently, “the standard
for awarding a judgment n.o.v. is the same as that applied
when ruling on a motion for a directed verdict.”  Vander
Zee v. Karabatsos, 589 F.2d 723, 726 (D.C.Cir.1978), cert.
denied, 441 U.S. 962, 99 S.Ct. 2407, 60 L.Ed.2d 1066 (1979);
see Lester v. Dunn, 475 F.2d 983, 985 (D.C.Cir.1973); 5A
Moore's Federal Practice ¶ 50.07[2] (2d ed. 1982). The
standard usually applied was elaborated by this court in Alden
v. Providence Hospital, 382 F.2d 163, 165 (D.C.Cir.1967):


Unless the evidence, along with all inferences reasonably
to be drawn therefrom, when viewed in the light most
favorable to the plaintiff is such that reasonable jurors in
fair and impartial exercise of their judgment could not
reasonably disagree in finding for the defendant, the motion
must be denied.


Accord, Vander Zee, supra, 589 F.2d at 726 (emphasis added)
(footnote omitted). The Ninth Circuit aptly summed up the
application of these rules in a defamation action:


[I]n a libel case, as in other cases, the party against
whom ... a motion for a judgment notwithstanding the
verdict is made is entitled to have the evidence viewed in
the light most favorable to him and to all inferences that
can properly be drawn in his favor by the trier of fact.
We think, too, that in such cases it is not only not the
duty of the judge, or this court of appeal, to weigh the
credibility of the evidence, or to draw inferences in favor
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of the moving party (except, of course, when no contrary
inference can legitimately be drawn) but that neither the
judge nor this court on appeal has the authority to weigh
credibility or to choose among legitimate inferences in such


cases [emphasis added].[14]


The standard against which the evidence must be examined
is that of New York Times and its progeny. But the manner
in which the evidence is to be *106  **86  examined in
the light of that standard is the same as in all other cases in
which it is claimed that a case should not go to the jury. If
the evidence, so considered, measures up to the New York
Times standard, the case is one for the jury, and it is error
to grant a directed verdict....
Guam Federation of Teachers, Local 1581 v. Ysrael, 492
F.2d 438, 441 (9th Cir.), cert. denied, 419 U.S. 872, 95
S.Ct. 132, 42 L.Ed.2d 111 (1974). As the Ninth Circuit held
in Alioto v. Cowles Communications, Inc., 519 F.2d 777,
780 (9th Cir.), cert. denied, 423 U.S. 930, 96 S.Ct. 280, 46
L.Ed.2d 259 (1975):


A district judge on motion for judgment n.o.v., or an
appellate judge on review, must examine the evidence
to see whether, if all permissible inferences were drawn
in the plaintiff's favor and all questions of credibility
were resolved in his behalf, the evidence would then
demonstrate by clear and convincing proof that the
libelous material was published with actual malice.


See also Yiamouyiannis v. Consumers Union of the United
States, Inc., 619 F.2d 932, 940 (2d Cir.) (“[d]efamation
actions are, for procedural purposes, such as ... summary
judgment, to be treated no differently from other actions”),
cert. denied, 449 U.S 839, 101 S.Ct. 117, 66 L.Ed.2d 46
(1980); Maheu v. Hughes Tool Co., 569 F.2d 459, 464
(9th Cir.1977) (“traditional standard for appellate review of
motions for a directed verdict and judgment n.o.v. should
be applied in [a defamation] case”); Time, Inc. v. Ragano,
427 F.2d 219, 221 (5th Cir.1970) (“all inferences to be
drawn from the underlying facts must be viewed in the
light most favorable to the party opposing the motion for
summary judgment”); Vandenburg v. Newsweek, Inc., 441
F.2d 378, 379 (5th Cir.) (same), cert. denied, 404 U.S. 864,
92 S.Ct. 49, 30 L.Ed.2d 108 (1971).


 The district court correctly stated this legal standard, 567
F.Supp. at 652–53, and even the defendants concede that
“the evidence must be construed most favorably to William
Tavoulareas.” Brief of Post at 29–30. The question thus is
whether the evidence and the reasonable inferences derived
from it, when examined in the light most favorable to the


plaintiffs, establishes by clear and convincing evidence that
the defendants acted with knowledge that the charge was false
or with reckless disregard of its truth or falsity.


 But a court evaluating a defamation verdict which
significantly involves First Amendment considerations must
be far less deferential to the verdict of the jury. The
Supreme Court held in New York Times v. Sullivan that
in public figure defamation cases courts “must ‘make an
independent examination of the whole record,’ ... so as to
assure [themselves] that the judgment does not constitute
a forbidden intrusion on the field of free expression.” 376
U.S. at 285, 84 S.Ct. at 729 (quoting Edwards v. South
Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d 697
(1963) (emphasis added). This principle has been consistently
followed by the Court in subsequent cases. See, e.g., St. Amant
v. Thompson, 390 U.S. 727, 732–33, 88 S.Ct. 1323, 1326, 20
L.Ed.2d 262 (1968); Greenbelt Cooperative Publishing Ass'n
v. Bresler, 398 U.S. 6, 11, 90 S.Ct. 1537, 1540, 26 L.Ed.2d
6 (1970). The rule has been recognized and followed by the
courts of appeals. See Guam Federation, supra, 492 F.2d at
442 (recognizing duty to “make an independent evaluation
of the whole record”) (quoting Edwards v. South Carolina,
372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d 697 (1963));
Alioto, 519 F.2d at 780 (court must examine record and
evaluate evidence itself on issue of actual malice).


 The Supreme Court recently reaffirmed that rule in Bose
Corp. v. Consumers Union of United States, 466 U.S. 485,
104 S.Ct. 1949, 80 L.Ed.2d 502 (1984). The court held:


The question whether the evidence in the record in a
defamation case is of the convincing clarity required to
strip the utterance of First Amendment protection *107
**87  is not merely a question for the trier of fact. Judges,


as expositors of the Constitution, must independently
decide whether the evidence in the record is sufficient to
cross the constitutional threshold that bars the entry of any
judgment that is not supported by clear and convincing
proof of “actual malice.”


Id. 104 S.Ct. at 1965 (emphasis added). This is the standard
that controls our review of the record in this case.


 The issue Bose presents in the present context is whether we
are to apply our independent judgment to each separate fact
determination that forms the basis for the ultimate conclusion
of “actual malice,” or rather only to the ultimate conclusion of
clear and convincing proof of “actual malice.” For a number
of reasons, we think the latter is the case.
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First, the Court's expression of its holding in Bose is phrased
only in terms of the ultimate issue; and certiorari had been
granted only “to consider whether the Court of Appeals erred
when it refused to apply the clearly erroneous standard of
Rule 52(a) to the District Court's ‘finding’ of actual malice.”
Id. at 1955. Admittedly, independent review of the ultimate
issue, of course, could be thought to subsume independent
review of the preliminary factual issues on which it is
based. But as detailed below, the Supreme Court discussed
extensively the distinction between purely factual findings
and so-called ultimate facts to repel such a conclusion.


Second, the court of appeals decision affirmed in Bose
had not questioned the factfinder's preliminary factual
determinations. The issue under review was whether it could
properly be found defamatory, under an “actual malice”
standard, for the defendant to print that the loudspeakers
manufactured by the plaintiff caused musical instruments to


sound as though they were wandering “about the room.”15 As
the Supreme Court noted, the court of appeals had accepted
all the district court's factual findings, observing “that it ‘was
in no position to consider the credibility of witnesses and must
leave such questions of demeanor to the trier of fact.’ ” Id.
at 1955 (quoting 692 F.2d at 195). The Supreme Court noted
with approval this refusal of the court of appeals to second-


guess credibility findings of the factfinder. Id. at 1958.16 The
Court likewise did not question them:


We may accept all of the purely factual findings of the
District Court and nevertheless hold as a matter of law that
the record does not contain clear and convincing evidence
that Seligson or his employer prepared the loudspeaker
article with knowledge that it contained a false statement,
or with reckless disregard of the truth.
Id. at 1967. What both the court of appeals and the Supreme
Court held was that in the reviewing court's own judgment,
*108  **88  these accepted preliminary facts did not


support the ultimate conclusion of clear and convincing
proof of actual malice.


It is entirely clear, then, that Bose does not hold that any
factual determination other than the ultimate conclusion may
be independently reviewed. The only question is whether it
suggests so. One indication that it does not is the following
statement in the opinion:


Rule 52(a) commands that “due regard” shall be given to
the trial judge's opportunity to observe the demeanor of the


witnesses; the constitutionally-based rule of independent
review permits this opportunity to be given its due.


Id. at 1959. Unless one attributes to this statement the
unthinkable obfuscation that “permitting the opportunity to
be given its due” includes ignoring the factfinder's credibility
determination and making an independent judgment, this
must mean that de novo review does not apply to those
preliminary factual determinations based on credibility.
Since this typically includes most preliminary factual
determinations, there would be little sense in preserving the


“independent judgment” rule for the remainder.17


That Bose addresses only the ultimate question of actual
malice is shown, thirdly, by its reliance upon the distinction
between questions of fact (which are governed by Rule
52(a)) and questions of law (which are for the court). “At
some point,” the Court says, “the reasoning by which a
fact is ‘found’ crosses the line between application of those
ordinary principles of logic and common experience which
are ordinarily entrusted to the finder of fact into the realm of
a legal rule upon which the reviewing court must exercise its
own independent judgment.” Id. at 1960 n. 17. And again:
“When the standard governing the decision of a particular
case is provided by the Constitution, this Court's role in
marking out the limits of the standard through the process
of case-by-case adjudication is of special importance.” Id.
at 1961 (emphasis added). Such descriptions, and such
reliance upon the law-fact distinction, makes sense as applied
to the ultimate issue of whether, given certain facts, the
constitutional standard of “actual malice” has been met. The
Court's statements in Bose would make little sense if applied
to such preliminary issues as whether the reporter was told
thus-and-so by a particular source.


In sum, if the Court's statement in Bose that “First
Amendment questions of ‘constitutional fact’ compel this
Court's de novo review,” id. at 1964 n. 27, is not limited to
the ultimate constitutional fact (e.g., whether the writing was
“obscene,” whether there was a “clear and present danger,” or,
in the context of the present case, whether there was “actual
malice”), then we see no rational stopping point short of
holding that all factual issues in a First Amendment case are
for the court. To embrace that kind of de novo review, as
advocated by the dissent, would eviscerate the role of the jury
and, in effect, vest appellate courts with original jurisdiction
in libel actions. There is no indication that Bose was meant
to set forth such a sweeping proposition. Indeed, its frequent
references to the continuing applicability of Rule 52(a) would
be incomprehensible on that basis.
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 This searching review of the evidence is fully harmonious
with the established rule that in evaluating such evidence, all
reasonable inferences must be granted to the plaintiff. The
Guam Federation-Alioto line of cases correctly applied the
New York Times requirement of review *109  **89  of the
entire record, and nothing in Bose indicates that they are


no longer good law.18 Moreover, neither New York Times
nor Bose suggests that a district court or a court of appeals
is to substitute its assessment of credibility or its general
appraisal of the evidence for that of the jury. Courts reviewing
the determinations of a factfinder—be it judge or jury—
are not to examine the evidence of the plaintiffs and that
of the defendants and decide which to believe. That is the
function of the factfinder. Rather, they must carefully examine
the evidence, draw all reasonable inferences in favor of the
verdict of the jury, and then determine whether that evidence
demonstrates clearly and convincingly that the defendant


acted with actual malice.19


With the Supreme Court's admonitions in mind, and cognizant
of our duty to “exercise [our] independent judgment and
determine whether the record establishes actual malice
with convincing clarity,” Bose, at 1967, we turn to the
required extended examination of the evidence as it relates
to that issue. Such independent inquiry convinces us that the
evidence is sufficient to clearly and convincingly establish
actual malice, which the jury found existed on the part of the
defendants.


Before we begin our actual malice discussion, though, we first
consider two issues necessary to reinstating the jury verdict,
namely the defamatory character of the article and proof of
falsity.


III. Defamation and Falsity


1. Defamatory Character of the November 30 Article
 Statements do not constitute actionable defamation merely
because they are false. They must be demonstrated to be
defamatory to the plaintiff. As the district court instructed the
jury, consistent with the standard in the District of Columbia,
a publication is defamatory if it “tends to injure plaintiff in
his trade, profession, *110  **90  or community standing, or
lower him in the estimation of the community or subject him
to scorn, ridicule, shame, contempt or embarrassment” (Tr.
4548). See Afro-American Publishing Co. v. Jaffee, 366 F.2d
649, 654 (D.C.Cir.1966). The Supreme Court has instructed


us that “[a] publication claimed to be defamatory must be read
and construed in the sense in which the readers to whom it is
addressed would ordinarily understand it.” Washington Post
Co. v. Chaloner, 250 U.S. 290, 293, 39 S.Ct. 448, 448, 63
L.Ed. 987 (1919). It is clear that while we must consider each
portion of the article specified in the complaint, the words
should not be considered in isolation; they must be ascribed
their plain and natural meaning in the context of the article
as a whole. In addition to the plain text, we consider what
the article conveys through its structure, implications, and
connotations.


The theme of the Post article here is expressed in its
headline—“Mobil Chief Sets Up Son In Venture” and in
the lead paragraph—“Mobil Oil Corp. president William P.
Tavoulareas set up his son five years ago as a partner in a
London-based shipping management firm that has since done
millions of dollars in business operating Mobil-owned ships
under exclusive, no-bid contracts.” See Appendix. William
Tavoulareas maintains that the article reasonably implies that
he breached his fiduciary duties to Mobil, that he wasted
and misused Mobil assets, and that he wrongfully directed
those assets to his son Peter for his benefit (Tr. 4550). The
Post attempts to trivialize the import of the phrase “set up”
and argues that it was “just a simple way of describing how
something came to be.” Brief of Post at 39.


The district court, in ruling on the motion for judgment
n.o.v., concluded that the term “set up” “may not be the most
felicitous choice of vocabulary that could have been used to
describe the situation but ... it cannot be said that it was a lie
or a reckless untruth.” 567 F.Supp. at 659. The court similarly
rejected, as unreasonable as a matter of law, the conclusion
that the article implied that William Tavoulareas put together
the whole Mobil-Atlas-Samarco arrangement solely for the
sake of his son. Id. at 660. The November 30 article, the court
said, also does not impliedly accuse Tavoulareas of misusing
Mobil assets. Id.


We conclude that the district court was in error and hold that
both the phrase “set up,” in the context used, and the article


in general, defame William Tavoulareas.20 Notwithstanding
the fact that some statements in the article may imply that
Mobil's involvement with Atlas was purportedly justified on
legitimate business grounds, the article could reasonably be
read to suggest that William Tavoulareas became involved
with Atlas-Samarco primarily to benefit his son. Certainly,
this was the interpretation that Post editors Peterson and Tyler


gave the article.21 Such interpretation by the jury would be
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wholly justified since in this case the article would have little
or no news value if it merely intended to report a legitimate
business act. At a *111  **91  minimum, the article implies
that, irrespective of the motivation for creating the Mobil-
Atlas-Samarco relationship, William misused Mobil assets
and his position as president to advance his allegedly
undeserving son—an act of corporate nepotism. Indeed, this
interpretation of alleged nepotism was recognized by the
district court as the basic theme of the article. 567 F.Supp.
at 660. The caption and lead paragraph clearly connote this.
This lead material sets the tone of the article which is not
diminished by subsequent statements. On the contrary, the
body of the story lends further support to such conclusion.
While portions of the article are true, “the defamer may be
the more successful when he baits the hook with truth.” Afro-
American, 366 F.2d at 655. The article's seemingly detailed
support, which gives the impression that it states facts,
lends apparent truth to its accusations. The other statements
specifically challenged as false, see falsity discussion infra,
in similar fashion contribute to the defamatory premise of
alleged nepotism.


 We thus conclude that the November 30 article, in its headline
and considered as a whole, would reasonably be understood
by the average reader in the community as being defamatory
in its implication that William Tavoulareas was guilty of
corporate nepotism, breached his fiduciary duty to Mobil, and
misused Mobil assets.


2. Falsity
 As the district court properly instructed the jury, liability for
defamation requires, as part of the plaintiff's case and prior
to a finding of actual malice, proof of falsity. Garrison v.
Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209, 215, 13 L.Ed.2d
125 (1964); New York Times v. Sullivan, 376 U.S. 254,
84 S.Ct. 710, 11 L.Ed.2d 686 (1964). Because the jury
returned verdicts against the Post, Golden, and Piro in
favor of William Tavoulareas, it necessarily found that the
challenged statements in the November 30 article were false.
In granting judgment n.o.v., the trial court found that there
was insufficient proof of actual malice and thus did not
consider it necessary to address directly the issue of falsity.
567 F.Supp. at 654 n. 9. Tavoulareas maintains that the jury's
finding of falsity “remains undisturbed” on appeal. Brief of
Tavoulareas at 17a–17b. The defendants, while on appeal
concentrating principally on the actual malice issue, rest on
a general statement “that the story was in fact true.” Brief of
Post at 18.


In the circumstances of this case, the issue of actual malice,
which is the major point on appeal, is intertwined with
the issue of falsity of the defamatory allegations, since the
evidence establishing falsity, and the degree of that evidence,
overlaps with and constitutes much of the proof of actual
malice. The issue of falsity was briefed and argued before
the trial court, and constitutes part of the record that we have


reviewed.22 The procedural posture of this case, reviewing a
grant of judgment n.o.v., makes the question of proof of falsity
one of law. We accordingly address the falsity issue, and our
subsequent discussion of the issue in connection with malice
will implicitly expand upon the same point. For purposes of
our review we assume, without deciding, that a showing of
falsity requires clear and convincing proof.


*112  **92  Conclusions to be drawn from the evidence
in this case, particularly with respect to the issues of falsity
and actual malice, depend in large part on the determination


of the credibility of the principal witnesses.23 As previously
detailed, we must view the evidence, with all inferences
reasonably to be drawn therefrom, in the light most favorable
to the party against whom the judgment n.o.v. was ordered,
i.e., the plaintiff. Guam Federation of Teachers, Local 1581
v. Ysrael, 492 F.2d 438, 439–41 (9th Cir.), cert. denied, 419
U.S. 872, 95 S.Ct. 132, 42 L.Ed.2d 111 (1974); see discussion
and cases cited in Section II supra.


On the key charge that William Tavoulareas “set up” his son
in the shipping business, the evidence of truth is (1) Comnas'
alleged statement—as testified by Tyler—that Comnas had
taken Peter into the firm only because William suggested
it and (2) Piro's assertion that William had once said that
he had given Peter a “nudge” to get him into the shipping
business. As to the first, William Tavoulareas' testimony flatly
contradicted Comnas' alleged accusation (Tr. 1425), as did
William's prior testimony before the SEC (J.A. 2398–2459).
The defendants at trial did not produce Comnas' deposition
testimony, though he was their principal source relied upon
for the charges made in the article. Nothing uncovered in
the Post's massive pretrial discovery and none of the Post's
witnesses except defendants Piro and Tyler, provides any
basis for the charge that William “set up” Peter. As to Piro,
Golden testified that at his first meeting with him, Piro told
him that “William Tavoulareas had set up his son in a shipping
company that made him an overnight millionaire,” or “words
to that effect” (Tr. 164–65). Piro never denied he said this at
that meeting, but only denied using the words “set up” at the
subsequent meeting at The Owl restaurant (Tr. 2897). As to
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defendant Tyler he is discussed below regarding the “second
allegation.”


As to the “nudge” statement, even if it can be considered a
reference to Peter's landing the job at Atlas instead of his
first shipping-related job at Lemos, the jury had only Piro's
unsupported recollection of the statement. William flatly
denied ever making such a remark to Piro (Tr. 1349). The
jury in weighing credibility obviously could accept William's
testimony over Piro's.


The second allegation William Tavoulareas challenges as
false is that he “personally urged” that Peter be included as
an equity partner in Atlas. The statement is unattributed in
the article. William Tavoulareas testified that he never urged
that his son be included in Atlas (Tr. 1293–94, 1296–97,


1433).24 Defendants rely on a statement allegedly made in
a conversation between Tyler and Comnas for the truth of
the statement, but the defendants never introduced Comnas'


deposition at trial.25 The conversation was received through
Tyler's testimony (J.A. 979, 981, 1150, 2054, 2074–75, 2498,
2674, 3141, 3143, 3157), which the jury was entitled to weigh


and to credit or discredit as it deemed appropriate.26 When
pressed to relay what Comnas purportedly said to him, Tyler
testified that “I don't recall” whether Comnas said specifically
that “William personally urged him [Comnas] to take his son
into the [Atlas] operation,” but stated only that he used “words
to that effect” (J.A. 981). *113  **93  Piro admitted that he
had told Tyler he had “no knowledge” of whether William
Tavoulareas had requested or urged that his son be included
in Atlas (Tr. 292–93).


The district court, in discussing “actual malice,” indicated
that Kousi's “nepotistic act” comment could be interpreted
to support the “personally urged-set-up” allegation, 567
F.Supp. at 659. However, as to the issue of falsity, there
was no evidence that this comment was based on personal
knowledge. See note 45 infra. If the testimony of Tavoulareas
is believed and that of the defendants and their witnesses
disbelieved, as would have been reasonable for the jury to
have found, the allegations are clearly false.


The third allegation in the article was that “the elder
[William] Tavoulareas [personally] dispatched ... Herman
[sic] F. Hoffmann ... to help run Atlas.” The defendants rely
on three sources for the truth of this statement: (1) Paul
Wolfe's testimony that William Tavoulareas “participated”
in discussions where it was decided that Hoffmann would
replace Comnas (Tr. 1193); (2) Mobil's November 20,


1979 letter to Tyler stating that William Tavoulareas was
involved in Comnas' departure (J.A. 2345 (Plaintiffs' Ex.
23)) (presumably, as defendants urge, “to open the door”
for Hoffmann's arrival); and (3) Piro's testimony that he had
overheard Tavoulareas state to Mobil Vice-President Checket
“that he [Tavoulareas] had sent Harmon Hoffmann over to
Atlas after Comnas had left” (Tr. 3720–21). The first two
of these do not represent a clear assertion that Tavoulareas
had any personal hand in deciding that Hoffmann would be
dispatched, and are at best very weak circumstantial evidence
to that effect. William Tavoulareas testified that he did not
personally send Hoffmann to Atlas (Tr. 1440). Paul Wolfe
testified that it was he who recommended to Mobil Chairman
Rawleigh Warner (in the presence of William Tavoulareas)


that Comnas be replaced (Tr. 1069, 1070, 1098, 1186).27


Checket denied that the alleged conversation between himself
and Tavoulareas ever took place (J.A. 1844–48). Again, if
the testimony of Tavoulareas, Wolfe, or Checket is believed,
which we conclude reasonable inferences from the record
permitted the jury to find, the statement that Tavoulareas


personally dispatched Hoffmann is false.28


 In conclusion, our review of the record reveals evidence
that, when resolved in the light most favorable to the jury
verdict, as it must be, demonstrates convincingly that the
alleged defamatory statements in the November 30 article are


clearly false.29 Additionally, our succeeding examination of
the record on the “actual malice” question discloses further
evidence which, under our prescribed standard of review,
demonstrates that the challenged statements are clearly and
convincingly false. Rather than to duplicate that discussion
here, we refer to our actual malice discussion, infra.


*114  **94  IV. Reckless Disregard of Truth or Falsity—
Actual Malice


We first note that the defendants have uniformly denied that
they knew what they wrote was false or that they had serious
doubts about its truthfulness. They have testified that they
honestly believed the stories were true. The defendants argue
that “[t]his unimpeached testimony as to the mental elements
of actual malice is ‘dispositive.’ ” Brief of Post at 32. The
defendants' apparent claim is that actual malice can be proved
only if the reporter or editor confesses to having had actual
doubts regarding the truthfulness of the defamatory articles.
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 But courts do not labor under such unreasonable rules
regarding evidence. As the Supreme Court has noted:


The defendant in a defamation action ... cannot ...
automatically insure a favorable verdict by testifying that
he published with a belief that the statements were true. The
finder of fact must determine whether the publication was
indeed made in good faith.


St. Amant, supra, 390 U.S. at 732, 88 S.Ct. at 1326 (emphasis
added). Hence, a defamation plaintiff is not required to accept
the word of the defendant as to his state of mind any more
than the government or a jury is required to take the word
of a criminal defendant that he lacked the intent required for
a criminal conviction. In any case where the mental state of
the actor is at issue, it can be proved by the cumulation of
circumstantial evidence:


[I]n attempting to meet the test the plaintiff may rely
upon “evidence of negligence, of motive and of intent ...
for the purpose of establishing, by cumulation and by
appropriate inferences,” the requisite degree of culpability.
Mere statements by the defendant of his belief in the truth
of a publication will carry the day only if they are not
overridden by evidence establishing knowing or “reckless”
falsity.


R. Sack, supra, at 214 (footnotes omitted) (emphasis added)
(quoting Goldwater v. Ginzburg, 414 F.2d 324, 342 (2d
Cir.1969), cert. denied, 396 U.S. 1049, 90 S.Ct. 701,
24 L.Ed.2d 695 (1970)). Although recklessness in the
defamation arena requires a showing of subjective doubts,
see St. Amant, supra, 390 U.S. at 731, 88 S.Ct. at 1325, it
“is ordinarily inferred from objective facts.” Washington Post
Co. v. Keogh, 365 F.2d 965, 968 (D.C.Cir.1966), cert. denied,
385 U.S. 1011, 87 S.Ct. 708, 17 L.Ed.2d 548 (1967). As the
First Circuit has noted:


The subjective determination of whether [a defendant]
in fact entertained serious doubts as to the truth of the
statement may be proved by inference, as it would be rare
for a defendant to admit such doubts .... A court typically
will infer actual malice from objective facts .... These facts
should provide evidence of negligence, motive, and intent
such that an accumulation of the evidence and appropriate
inferences supports the existence of actual malice.


Bose Corp. v. Consumers Union of United States, 692 F.2d
189, 196 (1st Cir.1982), aff'd, 466 U.S. 485, 104 S.Ct. 1949,
80 L.Ed.2d 502 (1984) (emphasis added) (citations omitted).


The plaintiffs here attempted to demonstrate by a web of
circumstantial evidence that the defendants acted with actual


malice. Each of the major categories of evidence will be
discussed in turn, though their order of appearance is not
meant to reflect their relative importance.


1. The Christine Peterson Memorandum
 After Tyler wrote his first story, it entered into the Post's
editing process. During the course of that process it was
given to copy editor Christine Peterson for editing. After
reviewing the article, and prior to publication, Peterson
sent a memorandum to assignment editor Peter Milius. The
memorandum stated, in part:


I've read the Mobil story several times, and while I'm
impressed with the amount of work the reporter obviously
did, I'm still left with an overwhelming sense of So What?
Is there any way to give this *115  **95  story of high-
level nepotism a dollars-and-cents angle? Did Mobil's
shareholders lose anything? Mobil's customers?


Parts of Tyler's case against Tavoulareas seem tenuous,
and the whole—a $680,00-a-year [sic] plaything for an
indulged son, at worst—just seems like a withered peanut
in an 84″‘ gilded shell.


A far more interesting angle, it seems to me, is Mobil's
concern about Saudi preference shipping—a concern so
profound that it led to the formation of an entire dummy
corporation. It's impossible to believe that Tavoulareas
alone could put together such a scheme for the sake of his
son's business career, or that he would want to.


(J.A. 2486) (emphasis added). Peterson, who at the time
was still in the employ of the Post, testified at trial that
when she used the phrase “impossible to believe” she did
not really mean that the story was “impossible to believe”—
only that she felt that “the focus of the story should have
been the formation of the company Samarco in anticipation
of preference shipping” (J.A. 1837). Peterson, as a Post
employee, was an interested witness, and the jury was entitled
to evaluate her testimony accordingly. It was not obliged to
credit her subsequent protestations that she did not really


mean what she wrote.30


Not surprisingly, the district court found the interpretation
offered by the defendants to be “strained.” 567 F.Supp. at
655. A reasonable reading of the memorandum is that (1)
Peterson read the article as saying that William Tavoulareas
led Mobil into the Samarco-Atlas venture substantially as a
means of benefitting his son, and (2) she found the charges in
the article, as she wrote, “impossible to believe.” This is the
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district court's independent evaluation of the facts as set forth
in the article.


The district court, relying heavily on what it felt to be


Peterson's relatively minor role in the editing process31 and
the fact that she testified that she had done no independent
research on the story, found that she was merely “expressing
her uninformed opinion that she found the story hard to
believe.” (Her actual appraisal was that the article was
“impossible to believe.”) The district court continued:


If Ms. Peterson had investigated the article's substance and
sources and thereafter had expressed a similar statement
of doubt as to the article's veracity, plaintiff's argument
might prevail. Plaintiff, however, has offered no evidence
to this effect. The actual malice test focuses on the state of
mind of the author and publisher of the allegedly libelous
statements. Ms. Peterson's memorandum does not show
that those who were responsible for the article's substance
entertained any doubts whatsoever about its accuracy.
567 F.2d at 655 (emphasis added).


The district court's conclusion, however, depends entirely
upon the court's finding that copy editors at the Post have
no responsible role in preparing articles for publication. The
court's opinion implicitly credited the defendants' testimony
and its reasonable inferences. Yet, the character of the
Peterson memorandum and the responses it evoked within the
Post organization indicate that her job involved more than
mere proofreading. It is undisputed *116  **96  that copy
editors are responsible for so-called “style” editing (which
involves control over the exact language that will be used
in the article) and for checking at least some of the facts in
a story. See note 31 supra. Although at trial she described
her position as having a very limited role, Peterson in her
memorandum apparently felt free to question the substance
of an article, indicate the direction it should take, and suggest
substantive changes—the sort of things that persons who did
have responsibility would do. Moreover, as we shall see, those
Post employees who unquestionably had final responsibility
for the article's content took her comments seriously and did
not treat them as the remarks of someone poking in where
she did not belong. Thus, it is not clear that even Peterson's
ordinary duties gave her no responsibility for the article's
content, and a jury reasonably could infer from Peterson's
memorandum and the responses it evoked that her job was


more responsible than she claimed.32


But exclusive concentration on Peterson's ordinary
responsibilities is in any event misplaced. The Post cannot
avoid liability merely by pointing to responsibilities assigned
in the newspaper's organizational chart. That an employee's or
agent's job duties are so limited is relevant but not dispositive.
Peterson's memorandum to Milius, and the reaction of other
editors to it, permitted the jury to find that at least one Post
editor who exercised some responsibility for the story had a
serious doubt about the accuracy of the charge made in the
article that William Tavoulareas, as president of Mobil Oil
Corporation, improperly used his office to “set up” his son in


Atlas.33


But even if the district court was correct, and Peterson
had only a minor role in the process, her memorandum is
still relevant because of the objections it raised. The issue
is not whether the memorandum alone proves clearly and
convincingly that the article was published with actual malice;
it is whether it is evidence that, taken in conjunction with other
evidence, tends to prove that fact clearly and convincingly.
It does. Peterson's appraisal of the story gains force from
the reasonableness of its interpretation and conclusion. Thus,
looked at in the light most favorable to the plaintiffs, the
memorandum indicates that, prior to publication, serious
doubts about the accuracy of the article had been voiced
within the Post's editorial staff and communicated to those
who prepared the article. The memorandum was written to
Milius, an editor who apparently did have responsibility for
the substantive aspects of the story. Milius apparently gave
the Peterson memorandum enough credence to send it to
Tyler for his response. Tyler thus learned that at least one
editor doubted the correctness of his central premise. Tyler
wrote a memorandum responding to Peterson's which was
directed to yet another Post editor, Bill Greider, who also had
authority over the substance of the article. Though alerted to
the “sensitive” nature of the story, Greider testified that he
had no “specific recollection” of reviewing with Tyler any of
his documents or notes (J.A. 1887–88, 1895–97). Thus, at the
very least, reporter Tyler and editors Milius and Greider were
aware of Peterson's misgivings and may have recognized the
merit in her analysis.


Tyler's memorandum to Greider responded specifically
to Peterson's statement that *117  **97  the story was
“impossible to believe.” He acknowledged that “[b]ecause
we base a couple of key points in the story on one
source, I can see why a good editor might say that part
of our case against Tavoulareas seems tenuous.” (Emphasis
added.) But he defended his reliance on that single source—
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presumably Comnas—because of the source's “background,
position in the company and overall credibility” (J.A. 2489–
90). (As anyone with passing familiarity with the matters
here at issue would have known, Comnas' background was
in fact checkered and his credibility highly suspect. See
section IV.7.B. infra.) Tyler was far more concerned with
Peterson's statement that the article was “uninteresting” than
her assertion that it was “impossible to believe.”


 In our opinion it is clear that a jury reasonably could
infer from the Peterson memorandum and its surrounding
circumstances that (1) serious doubts were circulating
within the Post's newsroom while the article was being
prepared, (2) at least three responsible individuals who
participated in reviewing the substance of the article (four,
if Peterson's participation is found to have been sufficiently
responsible) were aware of such doubts, and (3) the article
was published without apparent additional investigation
and without substantial change. This evidence supports the
conclusion that the defendants had reason to believe that the
story was false and that they acted recklessly in publishing it.


2. The Defendants' Motivation
The plaintiffs in this case produced evidence which, they
argue, demonstrates that (1) one defendant, Piro, had
strong personal ill-will toward the plaintiffs; (2) enthusiastic
reporters Tyler and Golden were out to “get” the elder
Tavoulareas; and (3) the Post had a policy favoring
sensational exposés. The plaintiffs argue that this evidence
—the first two elements of which demonstrate common law
malice—provides a motive to publish derogatory information
without regard to falsity, and hence is evidence that the
defendants acted knowingly or recklessly in publishing their
falsehoods. The defendants argue that actual malice, not
common law malice, is required in defamation cases and that
the evidence of motive is therefore irrelevant. The district
court did not address this issue specifically in its opinion.


 It is clear, as the defendants argue, that common law malice
is not the equivalent of actual malice in the defamation
context, and that common law malice alone will not support
a finding of actual malice. Beckley Newspapers Corp. v.
Hanks, 389 U.S. 81, 82, 88 S.Ct. 197, 198, 19 L.Ed.2d 248
(1967) (per curiam); Henry v. Collins, 380 U.S. 356, 357,
85 S.Ct. 992, 993, 13 L.Ed.2d 892 (1965) (per curiam).
Similarly, the mere fact that a newspaper has a general
policy favoring sensational or even muckraking stories does
not, in itself, prove that a defendant acted with actual
malice.  Martin Marietta Corp. v. Evening Star Newspaper


Co., 417 F.Supp. 947, 959 (D.D.C.1976). But, contrary to
the assertions of the defendants, it is equally well settled
that the presence of common law malice or evidence that
a newspaper followed a sensationalistic policy, because it
provides a motive for knowing or reckless falsehood, is
evidence of actual malice. See, e.g., Curtis Publishing Co.
v. Butts, 388 U.S. 130, 169, 87 S.Ct. 1975, 1999, 18
L.Ed.2d 1094 (1967) (Warren, C.J., concurring) (defendant
had adopted a “program of ‘sophisticated muckraking,’
designed to ‘provoke people, make them mad’ ”) (footnote
omitted); Goldwater v. Ginzburg, 414 F.2d 324, 342 (2d
Cir.1969) (“evidence of ... motive and intent” may help
establish actual malice), cert. denied, 396 U.S. 1049, 90 S.Ct.
701, 24 L.Ed.2d 695 (1970); Bose Corp. v. Consumers Union
of United States, 692 F.2d 189, 196 (1st Cir.1982) (same),
aff'd, 466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984);
Cochran v. Indianapolis Newspapers, Inc., 175 Ind.App. 548,
560, 372 N.E.2d 1211, 1220 (1978) (desire to “get” plaintiff is
“relevant and admissible as evidence in the determination of
whether defendant possessed a state of mind highly conducive
to reckless disregard *118  **98  of falsity”); R. Sack,
supra, at 214 n. 168 (“Although common law actual malice
—spite or ill-will—is not equivalent to or sufficient to prove
constitutional ‘actual malice,’ evidence as to the former is
admissible to prove the latter.”). As the Supreme Court of
West Virginia explained:


[W]hen [Associated Press v. Walker, 388 U.S. 130, 87
S.Ct. 1975, 18 L.Ed.2d 1094 (1967) ] and Curtis are read
together, they still stand for the proposition that personal
motives on the part of a newspaper, or participation by a
newspaper in a plan or scheme to injure, is evidence of
recklessness and willful disregard for truth which may be
considered along with other evidence on the question of
actual malice.


Sprouse v. Clay Communication, Inc., 158 W.Va. 427, 211
S.E.2d 674, 688, cert. denied, 423 U.S. 882, 96 S.Ct. 145, 46
L.Ed.2d 107 (1975) (emphasis added).


 Indeed, a contrary position would appear to be wholly
irrational. The mere existence of a preconceived plan to
“get” the subject of a defamatory story does not prove that
the publisher acted knowingly or recklessly in publishing
false information. But it is beyond question that one who is
seeking to harm the subject of a story—whether motivated by
simple ill will (Cochran ), or partisan political considerations
(Sprouse ), or otherwise laudable concern for the safety of the
nation (Ginzburg ), or a mere desire to attract attention and
boost circulation (Butts )—is more likely to publish recklessly
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than one without such motive.34 We turn, then, to the evidence
of the defendants' motive to “get” the plaintiffs.


 Philip Piro. Piro, who had gone through a very difficult
divorce from William Tavoulareas' daughter, harbored strong
feelings against his father-in-law. The district court in fact
found that Piro


was openly hostile to the Tavoulareas family and
undoubtedly harbored a considerable amount of ill will
towards them. In addition, Tyler testified that he was
very skeptical about Piro's reliability because much of the
information he supplied was inaccurate.


567 F.Supp. at 657. That finding is eminently supported by the


record.35 Knowledge by the Post of Piro's evident personal
animosity against the Tavoulareases was a circumstance,
which in combination with other evidence, was probative of
a mental state conducive to the reckless disregard of falsity.


Patrick Tyler. Reporter Tyler, unlike Piro, had little reason
for personal animus against the Tavoulareases. The plaintiffs'
evidence purports to demonstrate that Tyler wanted to “get”
Mobil and the Tavoulareases, not for reasons of ill will but
simply for the sake of a big story and because of Tyler's
general bias against the oil industry. The plaintiffs rely on the
following evidence:


1. Tyler, in a previous front-page story on the 1979
oil shortage (co-written with another reporter, Neumann)
allegedly had seriously misstated the response of at least one
Mobil official to Tyler's questions. That official wrote a letter
to the editor, published a month later by the Post, in which he
claimed he was “astounded” at the reporters' implication that
he had been unable to offer an explanation of the reason for the


shortage, an implication he called “outrageous.”36 He wrote
that he **99  *119  “expect[ed] more responsible reporting”
than that reflected in the story.


2. Golden's notes show that after the initial joint interview of
Piro, Tyler remarked that “[i]t is not every day you knock off
one of the seven sisters” (J.A. 789).


3. During the Piro interview, Tyler asked Piro whether “he
knew of a family member who would rifle [Tavoulareas']
safe and [x]erox doc[uments]” (Tr. 179). The question was
referred to during one of Golden's conversations with Piro;
from the tape that was played to the jury, it appears that
Piro believed that Tyler was joking, but Golden seemed to
consider that the question was serious. Indeed, Golden later


reminded Piro that Tyler had asked him (Piro) “to commit a
crime.” Ex. 308–034801 (Side 2); (J.A. 821). Even the dissent
is struck by the “troubling” nature of this evidence. Dissent
at 156. If made seriously, which a reasonable jury could
conclude it was, this indicates that Tyler was so interested
in getting Tavoulareas or Mobil that he would risk arranging
a burglary and safe cracking, i.e., committing a felony to
secure evidence. This is indicative of a very reckless state of
mind and constitutes evidence of a plan to “get” Tavoulareas;
the evaluation of this testimony was for the jury, who could
reasonably infer the same.


4. After Tyler saw the Peterson memorandum, which referred
to “Tyler's case against Tavoulareas,” he wrote his own memo
to the editors, acknowledging that he could “see why a good
editor might say that part of our case against Tavoulareas
seems tenuous” (J.A. 2489) (emphasis added). The plaintiffs
interpret this as an indication that Tyler conceived of himself
as a sort of journalistic prosecutor, building a case against
Tavoulareas, not a reporter attempting to accurately report
facts.


5. After the article appeared, Mobil issued a statement
denying the allegations in the story. Tavoulareas went to the
Post's office to protest and requested a retraction, which was
refused (J.A. 1439–42). A few days after the story appeared,
Tyler talked to Golden on the telephone; Tyler told Golden
that “[t]he Post laughed at the Mobil statement”; the Post, said
Tyler, “blew [Tavoulareas] out of the water,” and sent him
“home with his tail between his legs” (J.A. 857–58).


 The evidence produced by the plaintiffs paints a picture of a
reporter who, in developing and writing what he described as
his “stor[y] of nepotism, reward without merit and favoritism
by those who wield vast amounts of power” (J.A. 2488),
knowingly adopted an adversarial stance toward Tavoulareas.
Such a mind-set, which the jury could reasonably have
found, is highly probative of whether he acted knowingly or
recklessly in writing his falsehoods.


Sandy Golden. Golden, like Tyler, had no apparent personal
animosity toward the *120  **100  plaintiffs. He was then
working for a small suburban newspaper, and the evidence
shows that he badly wanted a job at the Post. In a telephone
interview with Piro—Golden tape-recorded it although he
expressly told Piro that he was not doing so—he explained
his motivation for the Tavoulareas story:


Obviously, I'm trying to work myself into a job at the Post
through this story, and that's all well and good.
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Ex. 308–034805 (Side 1). Golden expected to get some
compensation from the Post—$50 or $100—but immediate
money was not his chief motivation. Id. Rather, the
Tavoulareas story was to be his ticket to at least a Post byline,
and perhaps a Post job offer.


The Golden-Piro tapes, relevant to the issue of intent, were
played for the jury. The jury thus heard Piro and Golden
speculating about what Mobil Chairman Rawleigh Warner
would do when the story broke, and Piro's obvious pleasure
at Golden's suggestion that the elder Tavoulareas would be


fired.37 The jury also heard Golden's reference to a United
States Senator whom Tavoulareas had offended as a “possible
enemy” who would be willing to “talk”:


Q Now, on this tape that we have just listened to a U.S.
Senator was identified as a possible enemy. Those were
your words with the words “possible enemy”; is that right?


A That's correct.


Q Did you mean by that a person who had a motive for
revenge against the plaintiff, William Tavoulareas?


A I meant somebody would have a reason to talk about
Mr. Tavoulareas, yes.


Q A reason to say bad things about Mr. Tavoulareas?


A Yes.
(J.A. 815.)


 In sum, the evidence showed that Golden was an ambitious
young reporter looking for his big break. He was anxious to
take part in a “major” investigative story and to earn a Post
byline. His willingness to engage in activities that are, at best,
highly questionable (e.g., surreptitiously recording Piro's
conversations and playing them back to third parties) and the
almost exclusive focus of his investigation on “enemies” (e.g.,
Piro and Stockton) who would tend to be biased sources for
the story, is evidence that his primary motive in working on
the story was to get a byline on a Post story. As discussed
above, such evidence of motive has considerable bearing on
whether or not he acted with actual malice.


 The Post. The Post is a newspaper which seeks, among other
things, hard-hitting investigative stories. Robert Woodward,
its Assistant Managing Editor at all times relevant to this case,
testified that he regularly conducted staff meetings at which
he “describe[d] the kind of stories [he] was looking for”:


Q. Did you tell them you were looking for stories that
would go on the front page, big, significant stories?


A. Not all significant stories go on the front page. I tried to
describe the kind of coverage we should have and how we
should direct our efforts, yes, sir.


Q. Did you tell them you were looking for stories with
impact?


A. Not precisely that word.


*121  **101  Q. In any of these discussions did you ever
use a term such as “I'm looking for something called a holy
shit story”?


A. Yes, I did....
(J.A. 2176.) What Woodward meant in exhorting his reporters
to come up with the “holy shit” stories is not exactly clear, but
a reasonable inference is that Woodward, as editor, wanted
from his reporters the same kind of stories on which he
built his own reputation: high-impact investigative stories


of wrongdoing.38 During these meetings with reporters,
Woodward also tried to imbue them with the same spirit to
which he attributed his success:


Q. ... Have you attempted to communicate some of the
experiences and perhaps values that you had in your years
as a reporter to those working for you after you became
assistant managing editor?


A. I try.


Q. Did you once describe your approach to being a
reporter with words like, “I guess you have to have a
compulsive need to succeed. You have to be insecure and
to want desperately to please your boss”?


A. Yes, I did.
(J.A. 2178.) From Woodward's testimony it was proper
for the jurors to infer that the Post put some pressure
on its reporters to come up with “holy shit” stories—a
category into which the Tavoulareas story (described by
Peterson as one of “high-level nepotism” in the corporate
context) presumably fit. Regardless of whether one chooses
to characterize this policy as conducive to “hard hitting
investigative journalism,” or (to borrow Chief Justice
Warren's description of the policy of The Saturday Evening
Post in Butts ) “sophisticated muckraking,” it certainly is
relevant to the inquiry of whether a newspaper's employees
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acted in reckless disregard of whether a statement is false


or not.39


3. Resolution of Inferences Adverse to the Plaintiffs
 It is settled that in a situation where the facts are ambiguous,
the mere selection of the most damaging inference by the
reporter does not, alone, indicate actual malice. In Time, Inc.
v. Pape, 401 U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45 (1971),
the Court held that Time magazine's resolution of one such
ambiguity in the light most damaging to the plaintiff did not
amount to actual malice:


Time's omission of the word “alleged” amounted
to the adoption of one of a number of possible
rational interpretations of a document that bristled
with ambiguities. The deliberate choice of such an
interpretation, though arguably reflecting a misconception,
was not enough to create a jury issue of “malice” under
New York Times.


Id. at 290, 91 S.Ct. at 639 (emphasis added). As stated by
the Court, this holding makes obvious sense; since the focus
of the malice inquiry is subjective, not objective, the mere
selection of a single damaging inference is ordinarily not
sufficient to prove *122  **102  actual malice. The question
is whether the reporter believed that the selected inference
was true.


 The defendants argue from Pape that the consistent selection
of the inferences most damaging to the Tavoulareases would
be irrelevant to the issue of actual malice. Brief of Post
at 62. Such an assertion, however, is entirely inconsistent
with the subjective nature of the malice inquiry. One who
publishes a story containing a damaging inference which he
knows or seriously suspects is false is not shielded by the fact
that what he wrote was objectively a reasonable inference.
Certainly, a defendant's selection of a reasonable inference
from among a number of ambiguities, whether damaging or
not, may be evidence that he acted without malice. But a
defendant's selection of the most damaging inference—an
inference which is, in fact, false—may be probative of a
determination to incorrectly describe the plaintiff, place him
in the most damaging light, and thereby with other evidence
demonstrate a state of mind that is probative of a reckless
disregard for truth.


Pape offers no support for the defendants' analysis of the
editorial conduct here. The Supreme Court explicitly stated
only that choices made by reporters in the face of ambiguities
were not enough to prove actual malice—it did not say that
they were entirely irrelevant to the issue.


This conclusion is buttressed by the Fifth Circuit's holding in
Rebozo v. Washington Post Co., 637 F.2d 375 (5th Cir.), cert.
denied, 454 U.S. 964, 102 S.Ct. 504, 70 L.Ed.2d 379 (1981).
In Rebozo, the defendant reporter (Kessler) had written that
the plaintiff (Rebozo) had “cashed $91,500 in stolen stocks ...
after he was told by an insurance investigator it was stolen.”
637 F.2d at 377. A memorandum written by the reporter
acknowledged that it was not entirely clear who had actually
cashed the stocks, but that one inference was that it was
Rebozo, a close friend and associate of President Nixon. The
charge that it was Rebozo who had cashed the stocks made it
a front page story. In passing on whether summary judgment
was proper for the defendants, the court stated:


This memorandum, plus the fact that Kessler resolved the
uncertainty expressed in it in such a way as to cast plaintiff
Rebozo in the worst possible light and to make for Kessler
a front-page story of an episode which otherwise might not
have commanded any significant attention, when taken in a
light most favorable to Rebozo, could amount to evidence
of the reporter's reckless disregard for the truth or falsity of
the assertion....


Id. at 382 (emphasis added).


 The defendants call Rebozo “anomalous,” and argue that its
holding is “utterly inconsistent with Pape.” The district court
considered that Rebozo “is arguably inconsistent” with Pape,
and stated that “[i]n the absence of any further guidance on
the issue from this Circuit or the Supreme Court, this Court
is not prepared to consider saving the verdict in this case on
the basis of the holding in Rebozo.” 567 F.Supp. at 658. This
reasoning appears rooted in two misconceptions. The first
—implicit in the opinions of the district court here and the
dissent, infra, and the briefs of the defendants—is that the
plaintiff must have at least one piece of evidence which, by
itself, proves actual malice. This has been refuted previously.
The plaintiff may clearly and convincing prove actual malice
by a cumulation of many pieces of evidence, no one of which,
by itself, is clear and convincing. Though “[a] brick is not
a wall,” E. Cleary, McCormick's Handbook on the Law of
Evidence § 185 (2d ed. 1972), many bricks are.


 The second misconception, which perhaps follows naturally
from the first, is the contention that Rebezo must have held
that deliberate slanting or consistent selection of damaging
inferences was a piece of evidence which in and of itself
would prove actual malice. But Rebozo merely held that
resolution of ambiguities in the most damaging light “could
amount to evidence of the reporter's reckless disregard for the
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truth or falsity of the assertion,” *123  **103  id. (emphasis
added)—i.e., some evidence of actual malice. Since Pape
simply held it was not enough evidence to demonstrate actual
malice, the two cases are fully consistent. There is thus no
question of “saving” the verdict solely through the logic
expressed in Rebozo. Evidence of deliberate slanting and
consistent selection of damaging inferences may constitute
probative evidence of actual malice and must be examined
and evaluated, not ignored, in conjunction with all of the other


circumstantial evidence produced by the plaintiffs.40


 In sum, to the extent that the facts known to the defendants,
like those in Rebozo, were susceptible of more than one
possible interpretation, the numerous instances in which
the defendants selected the most damaging—and most
sensational—alternative is some evidence which a jury, and
an appellate court on review, can evaluate in determining
whether publication was made with reckless disregard of
whether it was false or not.


4. Suppression of Information Favorable to the Plaintiffs
The plaintiffs also presented evidence that the defendants had
information which put the transactions involved in a light
more favorable to the plaintiffs and Mobil, and which was
deliberately excised or suppressed during the writing and the
editing of the story in order to strengthen the “case against”
the Tavoulareases. The district court examined several of
these pieces of information which were known to Tyler but
were not included in the story:


1. Lewis Lapham, an outside director of Mobil, told
Tyler that the Mobil board had “consistently reviewed
the relationship between Mobil and Atlas and ... was
completely satisfied with all aspects of it.” 567 F.Supp.
at 658 (emphasis added).


2. Lapham told Tyler “that he did not believe that plaintiff
[William Tavoulareas] played a personal role in Atlas
and that at key board meetings plaintiff would leave
the room to facilitate the opportunity for more open
discussion of the subject.” Id.


3. There was considerable evidence that “Mobil profited
significantly from [the Samarco-Atlas] relationship and
that Atlas was not merely a fly-by-night organization
set up solely for Peter's benefit.” Id. at 659. Both John
Kousi, a Samarco director, and Comnas, the defendants'
main source for the Post article told Tyler that Atlas


could run Mobil's ships more cheaply than the oil
company could.


Early drafts of the story did contain some of this information,
but it was eliminated from the final version during the editing
process. One early draft, for example, stated:


During these briefings [on Atlas-Samarco dealings] by
Warner, Lapham said, Tavoulareas would leave the room.
Lapham said he still believes Warner's account of events
and rejects any suggestion that Tavoulareas took a personal
role in Atlas.


“There's nothing to any of that,” Lapham said. “It was
explained to the satisfaction of the board.”


(J.A. 2528). The defendants argue that while Lapham's
specific words were cut out, the point he made was not.
But proof of the point was placed on weaker grounds. As a
substitute for Lapham's specific statement that Tavoulareas
went so far as to leave the room during board discussions
of Atlas, and that there was “nothing to [the suggestion that
Tavoulareas took a personal role in Atlas],” the defendants
point to the following passage from the article:


*124  **104  Mobil chairman Warner says he assured
directors in board meetings that Tavoulareas “does not
participate in any decisions regarding Mobil's business
with Atlas.”


Thus, the article substituted an “assurance” by Warner (an
inside director) for a concrete statement by Lapham (an
outside director)—a substitution that considerably weakens
the point, particularly when an underlying theme of the
Post article was that Tavoulareas' mere position as president
constituted internal corporate influence that implicitly
affected the Atlas operation.


Next, in place of Lapham's direct statement that the Mobil
board “was completely satisfied” with the Samarco-Atlas
relationship, the article stated:


The Mobil board of directors was told from the outset
about the Atlas arrangement but was assured that company
president Tavoulareas was not involved in his son's venture
in any way.


Thus, instead of a direct assertion of an unimpeached outside
director that the board had investigated and were “completely
satisfied,” the article states merely that the director was
simply “assured” by an unidentified “some one” that there
was no impropriety. This clearly understates the force of the
information provided by Lapham.
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Lapham's statements that the board had “consistently
reviewed” the Atlas arrangements and that he was convinced
that William Tavoulareas had played no personal role in Atlas
were simply ignored.


The Post article also disregarded other evidence that tended
to describe the arrangement in a light more favorable to the
plaintiffs and to Mobil. In evaluating the economic impact
of the arrangement, for example, the defendants ignored the
information from Kousi (whose favorable comments were
deleted during the editing process) and even the comment
furnished by their principal source, Comnas, that the Atlas
arrangement saved Mobil money (J.A. 2501). The defendants
contented themselves with allusion to “millions of dollars in
business” and “exclusive, no-bid contracts,” which strongly
implied that Mobil was being exploited and gouged by an
irregular arrangement in which Tavoulareas had “set up” his
son. Similarly, the story failed to include or refer to two
internal Mobil memoranda which were prepared at the time
the Samarco-Atlas arrangement was created and which Tyler
had in his possession. One memorandum instructed Mobil
personnel that all business dealings with Atlas were to be
conducted at “arm's length”; the other, written by William
Tavoulareas himself, specifically directed Vice President
Wolfe to bypass Tavoulareas and report directly to Chairman
Warner on any Samarco-Atlas matters.


 Thus, it is apparent that the district court had a firm basis
for stating that Tyler “attempted to understate” the plaintiffs'


side of the story, i.e., slanted the story against the plaintiffs.41


The court, however, concluded that such slanting did not
“show that [Tyler] acted in reckless disregard of the truth”
567 F.Supp. at 659 (footnote omitted). Tavoulareas, wrote the
district court, “cannot force The Post to include facts that
he believes to be important.” Id. This is true. But the issue
here is whether evidence of selective reporting of particular
facts in order to slant the story, to present an essentially
untruthful and highly damaging picture, is relevant to the
defendants' state of mind at *125  **105  the time the
article was published. Unquestionably, a writer of an article
who knowingly suppresses the facts that would prove its
falsity is more likely to have doubts about the accuracy
of his defamatory story than one who either has no such
knowledge or has endeavored to present the facts fairly. The
writer who suppresses favorable facts is more likely to suspect
that his version is not substantially true. Hence, courts have
held repeatedly that the choices of which facts to report is
relevant to the question of actual malice. See, e.g., Time,


Inc. v. Ragano, 427 F.2d 219, 221 (5th Cir.1970) (failure to
include fact that plaintiff was attorney when implication of
article would lead people to believe he was organized crime
figure); Wasserman v. Time, Inc., 424 F.2d 920, 922 (D.C.Cir.)
(same), cert. denied, 398 U.S. 940, 90 S.Ct. 1844, 26 L.Ed.2d
273 (1970); Montandon v. Triangle Publications, Inc., 45
Cal.App.3d 938, 943–44, 120 Cal.Rptr. 186, 189 (omission
of key fact in otherwise truthful statement held evidence of
reckless disregard of truth), cert. denied, 423 U.S. 893, 96
S.Ct. 193, 46 L.Ed.2d 126 (1975); Indianapolis Newspapers,
Inc. v. Fields, 254 Ind. 219, 259 N.E.2d 651, 662 (time
discrepancy known to reporter and witnesses' repudiation of
key fact mentioned only once during series of articles held
evidence of actual malice), cert. denied, 400 U.S. 930, 91
S.Ct. 187, 27 L.Ed.2d 190 (1970).


 Similarly, deliberate slanting is further evidence of a purpose
to “get” the plaintiff and is thus probative of actual malice.
The desire to place a plaintiff in a bad (and sensational) light
is indicative of a state of mind conducive to acting in reckless
disregard of the truth. This evidence of motive, without
more, does not prove actual malice. But, as demonstrated
previously, it defies logic to argue that it is not relevant. See
Butts, supra, 388 U.S. at 169, 87 S.Ct. at 1999 (Warren, C.J.,
concurring); Goldwater v. Ginzburg, supra, 414 F.2d at 336–
37; Airlie Foundation, Inc. v. Evening Star Newspaper Co.,
337 F.Supp. 421, 424 n.9 (D.D.C.1972).


 The editorial process by which the defendants selected which
facts they would print, and which they would suppress, was
a factor the jury could take into account in reaching its
conclusion as to actual malice.


5. “Personally Dispatched”: The Checket Conversation
One of the allegations made in the article was that
William Tavoulareas had personally “dispatched” Mobil
shipping executive Harmon Hoffmann to Atlas following the
resignation of Comnas. It is undisputed that Mobil made
Hoffmann available to serve as interim head of Atlas, but
Tavoulareas asserts that he personally did not send Hoffmann.
The article's claim that Tavoulareas participated personally
obviously undercuts the statements of Mobil officials that he
removed himself from dealing with Atlas. The assertion in the
article hence is a key point in the “case against” Tavoulareas
that the defendants attempted to make in the article.


Tyler, in his testimony, claimed that he based this assertion
on (1) Piro's statement that he overheard a conversation on
an airplane between Tavoulareas and Mobil Vice President
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Everett Checket in which Tavoulareas said that “he had sent”
Hoffmann to Atlas, and (2) Checket's “confirmation” of that
conversation (J.A. 2089–90). The district court, in evaluating
this point, ignored Piro's evidence (it had already found him
to be unreliable) and cited as the basis of the statement only
Tyler's “note of a conversation he had with ... Checket that
confirmed that the plaintiff had stated that he sent Hoffmann
to Atlas.” 567 F.Supp. at 661 (footnote omitted) (emphasis


added).42


*126  **106   According to Checket, however, he never
“confirmed” this point. In his deposition, read to the jury,
he stated that he did not “recall ... any conversations in that
regard having taken place on an airplane” (J.A. 1844). He was
asked, “What did William Tavoulareas say to you, if anything,
on the subject of Harmon Hoffman[n]'s departure for Atlas?;
he replied, “He did not say anything to me about it” (J.A.
1846) (emphasis added).


“QUESTION: Do you recall if Mr. Tyler asked you if on
that plane trip William Tavoulareas told you that Hoffmann
had been sent to London to get things in shape? That was
the nature of Tyler's question to you?


“ANSWER: No, that was not the nature.


“QUESTION: He did not ask you a question about a plane
ride with Mister—


“ANSWER: He did ask about the plane ride. He did ask
about the conversation with reference to Mr. Hoffmann
going to London to be with Atlas.


“QUESTION: Did you say to Mr. Tyler that you were
somewhat familiar with that conversation?


“ANSWER: No.
(J.A. 1847–48) (emphasis added). In other words, Tyler's
notes stated that Checket had confirmed a point which
Checket had in fact denied. The district court recognized the
discrepancy. It stated, however:


Tyler may, therefore, have been negligent in transcribing
Checket's statement but plaintiff introduced no evidence
that would show that Tyler deliberately falsified this
document.


567 F.Supp. at 661 n. 18.


This observation erroneously adopts the inference from the
evidence that defeats rather than supports the jury's verdict
—and the less plausible inference to boot. The defendants


argue that the only possible inference that can be drawn
from this conflict is that Tyler acted in good faith but was
negligent. But the record does not contain any support for
the suggestion of negligence. One of Tyler's specific purposes
in calling Checket on the telephone was to inquire about the
conversation on the airplane. It seems difficult to believe
that a reporter could accidentally note that a source had
confirmed a key point when, in fact, he had denied it. It is
more plausible that either Tyler or Checket was being less
than truthful about their conversation. Looking at the conflict
in the light most favorable to the plaintiffs, as we must, it
is clearly possible that Tyler deliberately falsified his notes.
The jury observed Tyler's demeanor on the stand, and it heard
Checket's deposition. Under such circumstances credibility
was a factor for the trier of fact. It was inappropriate for
the district court to resolve the credibility factor against the
plaintiffs in granting a judgment n.o.v. See note 14 supra. Our
evaluation of the entire record does not compel us to discredit
Checket's testimony.


6. The SEC Paragraphs
Plaintiff William Tavoulareas contends on appeal that the
defendants' “case against” him included further defamations
in the November 30 article, i.e., that as part of the article Tyler,
through statements of purported “fact,” implied that “Mobil
officials” violated federal securities laws by failing to report
Atlas activities to the SEC and Mobil shareholders:


That [Mobile-Atlas-Samarco] relationship [involving
father and son] is not illegal, but securities law requires that
Mobil officials report it fully to their stockholders. Mobil
claims it did, but that is in dispute.


....


Mobil officials did not tell their stockholders about the
son's involvement in Atlas until two years later.


....


**107  *127  U.S. securities law requires that corporate
officials disclose the details of business transactions
between companies and relatives of the companies'
executives. The law was designed to protect shareholders
from business decisions based on favoritism.


In recent days, the SEC has reopened its investigation into
the role Mobil's president played in his son's partnership in
Atlas.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_345_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_661

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_345_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_661





Tavoulareas v. Piro, 759 F.2d 90 (1985)
245 U.S.App.D.C. 70, 53 USLW 2526, 11 Media L. Rep. 1777


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 22


See Appendix. The district court instructed the jury as
follows:


Among the general, non-specific allegations of the first
article which you may consider in connection with your
evaluation of the specific charges the [Post] defendants
stated that federal securities law requires Mobil officials to
report the relationship of William and Peter Tavoulareas as
father and son to Mobil Corporation's shareholders....


... This [SEC] regulation requires a corporation to report
transactions involving the son of an officer or director only
if the son lives in the same household as the officer or
director.


It is for you to determine whether the Post accurately
reported that the regulation had been violated.


(Tr. 4557–58) (emphasis added). The district court instructed
the jury that


in determin[ing] whether the [Post ] articles are libelous,
you are to consider each portion of the article, which
plaintiffs have specified as libelous in the context of the
articles as a whole.


(Tr. 4548) (emphasis added).


 William Tavoulareas' original complaints did not specifically
allege these SEC paragraphs as libelous. Prior to trial he
moved the district court, on the basis of evidence adduced
during discovery, to amend his complaints to include the
specific SEC paragraphs mentioned above. The district court
denied the motion, and the plaintiff was thus limited to those
specific allegations pleaded in the original complaints (J.A.
707–08). Thus, contrary to Tavoulareas' contentions, it is clear
that these paragraphs cannot serve as the basis of liability,
and that was the effect of the court's instruction—such “non-
specific allegations” could only be considered in connection
with “the evaluation of the specific charges” (Tr. 4557–58).
The defendants therefore correctly argue that these statements
of alleged SEC violations are not properly before this court
as a basis of liability. Brief of Post at 44–45.


 But as the district court ruled in a pretrial order
to plaintiffs' motion to amend the complaints, evidence
of libels not specifically pleaded in the complaints are
nonetheless admissible as to issues such as “the state of
mind of defendants or as to some other issue related
to those defamations pleaded specifically in the original
complaints” (J.A. 708) (emphasis added). We note that during
trial both parties introduced evidence relating to these alleged


SEC violations, though some dealt with allegations regarding
the December 1, 1979 article. Both parties also argued the
relevance of this evidence to the jury.


 In sum, we decline to hold—as the trial judge declined to
permit the jury to find—that the allegations regarding SEC
violations could be a basis for recovery; but these allegations
could properly be considered by the jury as evidence of
the malice of the defendants with regard to those specific
allegations that were the basis for recovery.


7. Reliability of Sources
 Plaintiffs next argue that the defendants' heavy reliance on
two sources—Comnas and Piro—whom the defendants knew
or should have known were biased and unreliable, in itself
demonstrated reckless disregard for the truth. It is settled that
“recklessness may be found where there are obvious reasons
to doubt the veracity of the informant or the accuracy of his
reports.” St. Amant v. Thompson, supra, 390 U.S. at 732,
88 S.Ct. at 1326. If the defendants had reason to doubt the
truthfulness and accuracy of Comnas and Piro, and still relied
on their *128  **108  representations, that fact may be taken
into consideration by the jury in determining actual malice.


A. Piro
Defendants do not attempt to argue that they could properly
have relied on Piro for key allegations. His willingness
to speak from ignorance and his obvious bias against the
Tavoulareases are self-evident. Instead, the defendants argue
that they really didn't rely on him, although he was quoted and
cited several times in the article. The district court, in granting
the judgment n.o.v., stated:


The fact that Dr. Piro may have been an unreliable
informant is irrelevant, however, because he was not a
primary, or even a secondary, source for the November 30
article. He may have been the person who rekindled The
Post's interest in the Atlas story but, because of Tyler's
skepticism, The Post relied on other sources as authority
for many of Piro's remarks.


567 F.Supp. at 657 (emphasis added). This seems an over
generous evaluation of the reliance on Piro that is self-evident
in the article.


It appears from the record and from the story that at least two
very significant allegations of “fact” in the story are based
entirely on Piro. First:
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Philip Piro, a Baltimore eye surgeon and former son-in-law
to the elder Tavoulareas, who is now estranged from the
family, said Tavoulareas expressed his interest at the time
[Atlas was being created] as “giving Peter a little nudge to
get him along.”


The obvious import of this paragraph is that William
Tavoulareas had admitted he had “set up” his son. In its
context, it is used to support the allegation, made several
paragraphs earlier, that Tavoulareas had “personally urged”
that Peter be included as a partner in Atlas; it is used almost
as an admission on the part of Tavoulareas. And the sole
basis for this statement is Piro. The Post and the district court
are therefore in error in asserting that Piro was not relied on
for very substantial portions of the defamatory allegations.
In fact, the direct implication of Piro's statement formed the
underlying theme for the entire article and was set out in the
headline because it represented the basic charge in the article.
The tremendous importance of a headline, as acknowledged
by the Post editors at trial, was argued to the jury (Tr. 4348).


In addition, it is clear from the preceding discussion in section
IV.5. that Piro was the only source Tyler had for the charge
that Tavoulareas “personally dispatched” Hoffmann to Atlas.
This charge similarly acts as an alleged admission by William
Tavoulareas that he played a very substantial role in Atlas.
Tyler thus relied on Piro's unsupported word even in the
face of what the jury could find to be directly contradictory
evidence from Checket.


Even the “personally urged” allegation on which the whole
story turns is based in part on Piro. It is among a list of
“facts” attributed to “a source close to the Tavoulareas family
[i.e., Piro] and those familiar with the formation of Atlas [i.e.,
Comnas].” The defendants now assert that while these facts
in the article were specifically attributed to Piro, he was in


reality not their source.43


 On the contrary, the jury was entitled to find from the
assertions made in the stories themselves that the defendants
relied wholly on Piro for the “little nudge” comment and
partially on him for the “personally urged” statement. They
could find that they relied on him entirely for the “personally
dispatched” allegation. The jury was not, nor are we, required
to credit Tyler's post hoc assertions that he did not rely on
a source that he actually quoted in the story as the basis for
the statement. Given Piro's ignorance of the Mobil-Samarco-
Atlas relationship and personal animus *129  **109  against
William—which Tyler and the Post acknowledge and with


which they were familiar (Brief of Post at 57 n. 47)—reliance
on him for crucial facts could be probative of actual malice.


B. Comnas
According to Tyler, the key source for the story was


Comnas.44 Since (1) the Post did not introduce Comnas'
deposition at trial, (2) Tyler did not record his conversations,
and (3) Tyler's notes, as demonstrated by the Checket
incident, are not particularly reliable, it is difficult to tell
exactly what he told Tyler. Assuming that he did tell Tyler that
it was pressure from William Tavoulareas which led him to
include Peter, the plaintiffs argue that reliance on Comnas as
a source was itself evidence of actual malice.


According to the defendants, Comnas was the chief source for
the allegation that Tavoulareas “set up” Peter by “personally
urging” his inclusion in Atlas. It does not appear that Tyler
and Golden had any other source (except Piro, whom they
vigorously disclaim for this allegation); it is not supported


by Tavoulareas' SEC testimony, or by Kousi,45 or by anyone
else within or without the companies involved. In the absence
of such corroboration, the absence and credibility of Comnas
become crucial.


The plaintiffs argue that Tyler and Golden knew from their
investigations that Comnas had been thrown out of Atlas
for fraudulent practices. At trial, Piro testified that he told
Tyler and Golden that “George Comnas had been caught in
some fraud involving Atlas, that he was forced to withdraw
and that if Comnas ever gave Peter and Atlas any trouble
Comnas would be reported to the tax authorities” (J.A. 1857–
58). Kousi had heard talk that Comnas was “corrupt,” had
been “discharged” from Exxon after he was “involved in
a scandal in Italy,” and that the Samarco directors did not


oppose his removal from Atlas (J.A. 1990–91).46 Kousi's
deposition does not specifically indicate whether or not he
passed this information along to Tyler. Tyler testified that
he had specifically asked Kousi about Piro's suggestion that
Comnas had been involved in fraud, and that Kousi “said
he knew of no allegations of wrongdoing as to George
Comnas” (J.A. 2121–22). But Kousi, on the other hand, stated
that he answered Tyler's questions at the time “truthfully and
accurately, to the best of my recollection” (J.A. 1926). This is
another instance where Tyler's testimony varies from that of
his alleged informant.


The defendants apparently do not dispute they had been told
by Piro that Comnas had been engaged in some fraud at







Tavoulareas v. Piro, 759 F.2d 90 (1985)
245 U.S.App.D.C. 70, 53 USLW 2526, 11 Media L. Rep. 1777


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 24


Atlas (J.A. 1857–1858). Tyler was aware of this in November
1979, and hence, even by the defendant's standards, infra,
this was sufficient knowledge to require Tyler to make an
adequate investigation of Comnas' credibility. Brief of Post
at 53. The defendants argue that they checked on Comnas
through other sources, and had good reason to believe that he
was credible. Specifically, they point to (1) Comnas' “Who's
Who” listing, which indicated that he was an experienced
shipping executive; (2) William *130  **110  Tavoulareas'
SEC testimony, at which Tavoulareas “never hinted at any
improprieties,” and stated “that Mobil ‘had every confidence
in the world’ in Comnas”; (3) Mobil Vice President Paul
Wolfe's failure to say anything bad about Comnas when
interviewed by Tyler; and (4) the alleged statement of Kousi
(offered by Tyler) that they knew nothing discreditable about
Comnas. Tavoulareas' testimony and the statements of Wolfe
and Kousi (if Tyler's recounting of his conversation with
Kousi is believed) certainly might provide some basis for
finding that reliance on Comnas' essentially uncorroborated
statement about the “set up” charge was reasonable. But
the issue is what the reporters knew or suspected. Piro's
statements alerted them to the possibility that Comnas had
been engaged in illegal activities. Even without confirmation
by Kousi, these statements certainly provide a basis for
finding that the defendants knew Comnas had been involved
in unsavory business practices and his credibility accordingly
was suspect. Tyler's memorandum in response to Peterson's
stated, with obvious reference to Comnas, “a couple of key
points [were based on this] one source.” (Emphasis added.)
However, after Tyler learned of allegations of dishonesty,
Comnas' credibility could hardly be supported by relying
on no more than a “Who's Who” listing, a failure of Paul
Wolfe in his interview with Tyler to volunteer anything bad
about Comnas (though not specifically asked), and William
Tavoulareas' failure (again when not specifically asked) to
charge Comnas with fraud and his statement in SEC hearings
of “having every confidence” in Comnas. The only other
alleged verification was Tyler's version of the statement by
Kousi, which the jury was entitled to discredit by Kousi's own
testimony.


Moreover, there is other evidence in the record which
provides a basis for finding personal animus on the part
of Comnas known to the reporters. It is undisputed that
Tyler knew that Comnas was forced out of Atlas. The
plaintiffs claim it was due to fraud and dissatisfaction with
his performance; the defendants imply that it was to give
Peter Tavoulareas a bigger share of the business. Under
either scenario, Comnas could not be expected to be fair and


impartial regarding those who had forced him to leave Atlas.
It appears undisputed that Comnas did not have good relations


with any of the Samarco partners.47


 The district court in its opinion found specifically that “Tyler
was fully aware of the allegations of Mobil's and/or Samarco's
dissatisfaction with Comnas' business prowess.” 567 F.Supp.
at 657 n. 12. The court discounted this knowledge entirely, on
the ground that lack of business acumen “would not appear to
reflect poorly on [Comnas'] credibility as a source.” Id. But
while inability to manage a business effectively is not exactly
a crime of moral turpitude, the question is whether Comnas
had a readily apparent motive to lie. In this case it is not
difficult to discern that he had such motive, and such motive
could be considered by the jury in determining whether Tyler
recklessly relied upon his assertions.


The defendants assert that even if they knew of facts
that would impeach Comnas' veracity, his “possible animus
toward appellant does not preclude the Post from reporting
what Comnas said.” Brief of Post at 56. As stated, this is
a truism, for “even if ... [spoken] out of hatred, utterances
honestly believed contribute to the free interchange of ideas
and the ascertainment of truth.” Garrison v. Louisiana, 379
U.S. 64, 73, 85 S.Ct. 209, 215, 13 L.Ed.2d 125 (1964). But
it assuredly does not follow that, as the defendants maintain,
“reliance on such a source cannot as a matter of law permit
an inference of actual malice.” The defendants, curiously
enough, cite for this proposition St. Amant *131  **111  v.
Thompson, supra, a case in which the Supreme Court held
specifically that reliance on questionable sources would be
evidence of actual malice, although it found the evidence in
that case insufficient. St. Amant plainly does not support the
defendants' position.


 Reliance on the unsupported word of obviously biased
sources for key allegations is evidence which a jury is entitled


to consider in evaluating the existence of actual malice.48 This
court on review is similarly entitled to consider this evidence.
There was evidence in this case from which a jury could
determine that Comnas was ousted from Atlas for engaging
in irregular business activities, that Tyler was aware of such
activities, and that Tyler had doubts about his veracity. Yet
Tyler disregarded these doubts in giving vent to Comnas'
allegations.


8. Other Indicia of Actual Malice
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There is other evidence present in this case which has been
held in other cases to constitute evidence relevant to the issue
of actual malice, and in our review of the record we give such
evidence the same probative value.


 First, the article clearly charged William Tavoulareas with
corporate nepotism, strongly hinted that the Samarco-Atlas
arrangement involved misuse of corporate assets and that
Tavoulareas and Mobil had been less than candid with Mobil
shareholders. The defendants certainly were aware that such
charges would have a serious impact on the reputation of
William Tavoulareas and might accomplish their expressed


intent, in effect, to “get” him.49 Knowledge of the harm likely
to follow publication of a story is relevant to whether it
was published with actual malice. Curtis Publishing Co. v.
Butts, 388 U.S. 130, 170, 87 S.Ct. 1975, 1999, 18 L.Ed.2d
1094 (1967) (Warren, C.J., concurring) (“knowledge of the
harm that would likely result from publication of the article”
is relevant to actual malice determination); see Mahnke v.
Northwest Publications, Inc., 280 Minn. 328, 160 N.W.2d 1,
9–10 (1968) (“gravity of the charges in this story was a factor
to be considered by the jury in assessing the conduct of the
defendant” on the issue of “actual malice”).


 Second, the defendants were under no time constraint in
preparing their story. This was not a fast-breaking news
story; the events at issue had occurred years earlier. There


was no significant deadline pressure.50 The defendants had
ample time to search for corroboration of Comnas' statements.
Actual malice may be more difficult to prove when a
defamatory falsehood is published under heavy deadline
pressure. The converse is equally true. Falsehoods uttered at
leisure are more likely to be deliberate than those published
in haste. Absence of time pressure in this case is evidence that
the jury could fairly consider. See Carson v. Allied News Co.,
529 F.2d 206, 211 (7th Cir.1976) (grant of summary judgment
reversed; story was not “hot news” and “defendants were
not bedeviled by an early deadline”); Goldwater v. Ginzburg,
supra, 414 F.2d at 339; R. Sack, supra, at 215–16.  See also
*132  **112  Vandenburg v. Newsweek, Inc., 507 F.2d 1024,


1026 (5th Cir.1975) (“when the story is not ‘hot news,’ as is
the case here, the investigation must be more thorough”).


 Third, after the story had been published, the Post steadfastly
refused to retract the story, and refused to print a letter from
Tavoulareas setting forth his position. The Supreme Court
held in New York Times that “failure to retract upon [the
plaintiff's] demand ... is ... not adequate evidence of [actual]
malice for constitutional purposes.” 376 U.S. at 286, 84 S.Ct.


at 729 (emphasis added). This is unquestionably true. The
mere refusal to retract is not sufficient evidence, by itself,
to prove actual malice. The defendants then take the next
giant step and argue that it is entirely irrelevant. But the very
language used by the Court—“is not adequate evidence”—
flatly refutes the assertion that refusal to retract may not be
some evidence of actual malice. The Court's language makes
no sense under the defendants' construction of the law. The
correct view, as stated by the Fifth Circuit, is that “[u]nder
certain circumstances evidence [of a refusal by a publisher to
retract a statement after it has been demonstrated to him to be
both false and defamatory] ... might be relevant in showing
recklessness at the time the statement was published.” Golden
Bear Distributing Systems of Texas v. Chase Revel, Inc., 708
F.2d 944, 950 (5th Cir.1983) (quoting Restatement (Second)


of Torts § 580A comment d (1977)).51


9. The Defendants' Evidence
The defendants place a great deal of emphasis on three factors
which were presented to the jury and to which the jury
evidently did not give controlling significance: the defendants
had (1) “done exhaustive research,” (2) “given William and
Peter Tavoulareas and Mobil ample opportunity to comment,”
and (3) “reported the Tavoulareases' and Mobil's viewpoint at
great length” in the story. Brief of Post at 18.


 The Reporters' “Exhaustive” Work. Tyler worked on the story
over a 30-day period. It is clear from the record that both
he and Golden expended at least a fair amount of time on
research. The details of his investigation were presented at
some length to the jury. But the amount of effort put into
a story is only one piece of evidence on the issue of actual
malice. As the district court recognized, “[a] reporter cannot
shield himself from a charge of reckless disregard merely by
showing that he invested a large amount of time and effort on
an article's preparation.” 567 F.Supp. at 654. The expenditure
of considerable time and effort on a story may be evidence
of a reporter's good faith belief in what he writes. It may, on
the other hand, merely be evidence of a dogged and thorough
attempt to “get” the subject. Its evaluation is a matter for the
trier of fact, and what the reporters did and did not investigate
assume critical importance. When obviously biased sources
are involved, obtaining reliable corroboration is the name of
the game.


 The Plaintiffs' Refusal to Cooperate with Interviews. The
defendants repeatedly attempted to interview the plaintiffs
and Mobil officials. They were repeatedly rebuffed. The
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defendants correctly point to these attempts as some evidence
of their lack of actual malice. But this evidence obviously
is not dispositive, for even one who wrote what he knew or
suspected to be false may have sought to interview the subject
of his story.


Implicit in this argument by the defendant is the apparent
belief that plaintiffs should not be heard to complain about
a *133  **113  publication when they have refused the
opportunity to be interviewed. But individuals cannot be
compelled to speak with reporters; their decision to exercise
their right to remain silent does not strip them of their
remedies for defamatory falsehoods. William Tavoulareas
cannot force a newspaper to publish his views. No more can
that newspaper force Tavoulareas to speak by holding the


sword of defamatory falsehood over his head.52


 Inclusion of Denials. The defendants also stress that denials
by Mobil and Tavoulareas were included in the story.
Inclusion of such denials is evidence tending to show the
absence of actual malice. The jury and this court on review
are entitled to evaluate it. But mere publication of a denial
by the defamed subject does not absolve a defendant from
liability for publishing knowing or reckless falsehoods. As the
Supreme Court of Pennsylvania has noted, “an astonishing
number of people are convicted of charges they deny, and the
denial does not set them right in the public mind. A denial
often leads piquancy to the story, and printing one would be
an easy escape from liability, if that were all there was to
it.” Morgan v. Bulletin Co., 369 Pa. 349, 353, 85 A.2d 869,
872 (1952). See also Dempsey v. Time, Inc., 43 Misc.2d 754,
252 N.Y.S.2d 186, 189, aff'd, 22 A.D.2d 854, 254 N.Y.S.2d
80 (1964); Cobbs v. Chicago Defender, 308 Ill.App. 55, 31
N.E.2d 323 (1941).


10. Some of Defendants' Suggested Inferences from the
Evidence
 From the foregoing analysis we think it is clear that
the evidence, together with all inferences favorable to the
plaintiffs that can reasonably be drawn therefrom, establishes
by clear and convincing proof that the defendants acted
in reckless disregard of whether the charges were false
or not, i.e., with actual malice. In evaluating the possible
inferences to be drawn from the evidence, we have necessarily
been required to pass upon their reasonableness. We are
not required, though, to evaluate the defendants' inferences
and accordingly prove them false. Our review commands
only that we evaluate the inferences most favorable to


the plaintiff, examine them for their reasonableness, and
determine whether they support a finding that the plaintiffs
have clearly and convincingly demonstrated actual malice.
This we have done.


The dissent nonetheless charges that our review does not
consider relevant interpretations of the evidence. See Dissent
at 158. To the extent the dissent suggests that we should
accept or discredit evidentiary inferences advanced by the
defendants, we note the following inferences—central to
the defendants' case—which the defendants in argument
submitted to the jury but which the jury obviously did not
believe.


First: that after admitting “we don't know the words back and
forth,” the defense suggested that William Tavoulareas told
Comnas “If you want the [Mobil] business, take Peter in with
you” (Tr. 4424). This inference is based on no more than mere
speculation.


Second: that William Tavoulareas used $100,000 of Mobil
funds to “[g]et George Comnas out of Atlas, because once
you have George Comnas out of Atlas, it is there for Peter
Tavoulareas to take over with his partner, Ares Emmanuel
” (Tr. 4441) (emphasis added). This is equivalent to arguing
that William Tavoulareas purposely used $100,000 of Mobil
funds to force Comnas out of Atlas to permit Peter to “take
over.” However, Comnas' shares were offered to Hoffmann,
not Peter (Tr. 4151).


Third: that Tyler's suggestion to Piro, “Hey, maybe we should
get somebody to rifle Tavoulareas' safe” was a joke and not a
serious suggestion (Tr. 4461). Yet Golden, who was present at
The Owl restaurant when Tyler made this suggestion, testified
*134  **114  that he believed Tyler was asking Piro “to


commit a crime” (Tr. 216).


Fourth: that “the Peterson memorandum adds up to ...
precisely nothing in this case” (Tr. 4474) (emphasis added).
Suggesting that the jury draw this inference from the Peterson
memorandum represents a refusal to otherwise meet this
important issue and left the jury free to weigh this evidence
in the plaintiff's favor.


Fifth: that defendants also asked the jury to rely on the
credibility of Comnas and conclude “that Tavoulareas,
personally, urged Comnas to take Peter on as a partner” (Tr.
4490). On Comnas' credibility, Tyler and Woodward,
particularly Tyler, testified that they did not have to check on
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George Comnas' credibility because they relied on statements
William Tavoulareas and Paul Wolfe had made about Comnas
and his career before he went into Atlas. In response, William
Tavoulareas testified:


To use me as a basis for saying Comnas was a man of
credibility and competence I think is just unbelievable.


Now, exactly the same situation happens with Paul Wolfe.
Paul Wolfe says when we first hired him [Comnas] we
thought he was good. We found out he couldn't perform.


And you people yourselves have heard what Paul Wolfe has
said. And what about Kousi? What did Kousi say? Kousi
said he was bad, he was over his head. He increasingly got
disillusioned with him and he said he solicited a bribe on
the Japanese deal and he was mixed up in the Italian Exxon
scandal.


Could you read that testimony as saying it's an
endorsement? If his other sources are as good as those three
sources, I'm amazed.


(Tr. 4152–53) (emphasis added). The foregoing testimony
greatly weakens the inferences that can reasonably be drawn
by the defendants to rebut the plaintiff's case. When the
principal reliance for the story was Comnas, the refusal of the
defendants to introduce Comnas' deposition left the jury free
to discount the truthfulness of the statement.


In sum, on final argument the defense suggested a number
of inferences to be drawn from the evidence which the jury
obviously did not consider to be reasonable in the face of clear
and convincing evidence to the contrary. Our review sees no
error in that conclusion.


11. Summary
In sum, then, the jury clearly could find that the article was
both false and defamatory. As to the defendants' state of mind
with which they published the story, the jury was faced with
the following evidence:


* The story on its face alerted the defendants to the fact that its
potential harm to William Tavoulareas' reputation was great.


* The article was not “hot news,” and the defendants were
under no significant time constraints in publishing it, yet
it contained misstatements of fact and law and defamatory
implications.


* The defendants were motivated by a plan to “get” the
plaintiffs, and deliberately slanted, rejected and ignored
evidence contrary to the false premise of the story,
generally resolving ambiguities in the light most damaging to
Tavoulareas.


* The Post defendants relied on sources of questionable
credibility for major portions of the defamatory allegations;
and the defendants possessed information which should have
alerted them to the credibility problems.


* Tyler's notes of interviews on some points reflect exactly the
opposite of what he was told by the interviewees, and in the
case of Checket, at least, he cited as a “corroborating” source
one who had in fact flatly denied the statement.


* During the editing phase of the article, substantial doubts
regarding the accuracy of the article's central theme were
voiced by at least one editor (Peterson) who worked on the
article; the Peterson memorandum was circulated to Tyler and
to the editors directly responsible for the article. There is no
claim or any evidence that any effort was made to address
those doubts, *135  **115  and no substantial changes were
made in response to them.


* The defendants have steadfastly refused to retract their story
or even to print the plaintiff's letter in their letters to the editors
column.


From our review of the entire record we conclude that the
direct and circumstantial evidence, taken as a whole, supports
a finding that the plaintiffs have demonstrated, clearly and
convincingly, that the falsehoods contained in the article were
published not merely through negligence or inadvertence, but
with reckless disregard of whether they were false or not, i.e.,
with actual malice. A judgment n.o.v. was inappropriate.


V. The Verdict Against Piro


Plaintiffs William and Peter Tavoulareas sued defendant Dr.
Piro for slander and its foreseeable republication. Piro was
charged with making the following slanderous statements
concerning William Tavoulareas: (1) William had arranged
for Peter's first job with C.M. Lemos & Co.; (2) William (as
President of Mobil) had set up his son Peter as a partner in
Atlas Maritime Co.; (3) William had described his interest
at the time as “giving Peter a little nudge to get along”; and
(4) after the departure of Comnas, William dispatched one of
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his senior shipping executives to London to help run Atlas.
Complaint, Tavoulareas v. Piro, Civ. No. 80–2387 (D.D.C.


Sept. 19, 1980); J.A. 89, 90.53 The jury returned verdicts
in favor of both plaintiffs. The district court then granted
the judgment n.o.v. in favor of Piro against Tavoulareas
(although it affirmed the jury verdict for Peter). The court
found that although Piro had little or no idea how Atlas and
Samarco came about and what role the Tavoulareases played
in them, his false and defamatory statements were not uttered


with actual malice (J.A. 766–67).54 From the legal analysis
set forth previously, it is apparent that this conclusion with
respect to actual malice is incorrect.


Piro's position seems to be that ignorance of truth or falsity,
far from amounting to actual malice, actually negates such
a finding. He claims that he knew little about Atlas and did
not comprehend the complexities of the transactions (Brief of
Piro at 10), hence his false and defamatory statements were
not uttered with actual malice. Thus, he posits that only a
known falsehood is actionable.


 This position is wholly untenable. The uttering of reckless
falsehoods may support a finding of actual malice. Uttering
defamatory statements with no idea whether they are true or
false is by definition acting with reckless disregard of truth
or falsity. See Varnish v. Best Medium Publishing Co., 405
F.2d 608, 612 (2d Cir.1968), cert. denied, 394 U.S. 987, 89


S.Ct. 1465, 22 L.Ed.2d 762 (1969).55 Piro's admission that
he had little or no knowledge of the Atlas-Samarco-Mobil
relationship (Tr. 2899–2928), taken in conjunction with all
the circumstantial evidence of his state of mind, entitled the
jury to find that he acted with reckless disregard of whether
the charges were false or not, and supports our conclusion on
review that the jury verdict was based on clear and convincing
evidence. Thus, the judgment *136  **116  n.o.v. must
be set aside and the jury verdict for William Tavoulareas


reinstated against defendant Piro.56


VI. The Verdict Against Golden


 To be liable for defamation, defendant Golden, in addition
to the actual malice and falsity requirements, must have
published or knowingly participated in publishing the
defamation. The plaintiffs do not seriously argue that Golden
himself took any part in the actual writing or editing of the
Tavoulareas article, or that he exercised any influence or
control over the Post defendants' handling of the material.


There is, moreover, no evidence that Golden read the article
before publication or knew what its final contents would be.
While he participated in the investigation, his participation
was limited to initially sparking the Post's investigation,
furnishing such initial information as he had received,
conferring with Tyler on the course of the investigation,
and supplying one source for the article. He played no role
in the actual preparation of the story. Hence, his liability,
if any, depends upon whether his participation in the story
was significant enough, and was rendered with sufficient
knowledge, to make him liable for the Post defendants'
defamation.


 Responsibility for publication is a factual question which is
normally for the jury to resolve. Skeoch v. Ottley, 377 F.2d
804, 808 (3rd Cir.1967). It is an infrequent issue in defamation
cases, because normally it is fairly clear who wrote, edited,
or published the statement in question. The courts of the
District of Columbia have had little occasion to discuss the
issue and have not adopted a formal test for determining the
quantum of participation in a defamatory article necessary
for liability. Yet, whatever that quantum may be, we think
the First Amendment precludes its descending to the level of
Golden's demonstrated participation in this case.


 As our earlier discussion shows, it was available for the
jury to find that the elements of information which Golden
contributed to the story were so flimsily substantiated that
reliance upon them evidenced reckless disregard of whether
they were false or not. What made the final publication
reckless, however, was not simply use of that information, but
also use of that information in the face of known substantial
contradicting evidence exonerating Tavoulareas, which gave
rise to serious doubts about the truthfulness of the story. Since
Golden had no editorial authority on the Post, it was not his
responsibility to know of the contradictory evidence, nor did
the testimony establish how much of it, if any, he in fact knew.
It cannot be considered “reckless disregard” to gather and
bring to a newspaper's attention allegations of wrongdoing
made by others (even by incredible witnesses, so long as
their statements are not affirmatively known to be false) to
form part of a story that is to be investigated in full by the
newspaper's large and skilled investigative staff. As far as
appears, that was the extent of Golden's participation *137
**117  here. To hold Golden responsible as a principal


for the final publication would have the effect of drying
up sources of information, no single one of which may be
adequate to support a responsible story.
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 The same conclusion obtains if we treat Golden's liability
as that of an aider or abettor—assuming, without deciding,
that such an analysis applies to a tort that is not “intentional”
in the strictest meaning of that word, but is based upon
“reckless disregard” as defined for purposes of libel law. In
our recent decision in Halberstam v. Welch, 705 F.2d 472, 477
(D.C.Cir.1983), we set forth the following analysis to be used
in civil aiding-abetting cases:


Aiding-abetting includes the following elements: (1) the
party whom the defendant aids must perform a wrongful act
that causes an injury; (2) the defendant must be generally
aware of his role as part of an overall illegal or tortious
activity at the time that he provides the assistance; [and] (3)
the defendant must knowingly and substantially assist the
principal violation.


We used a similar approach in Investors Research Corp. v.
SEC, 628 F.2d 168, 178 (D.C.Cir.), cert. denied, 449 U.S. 919,
101 S.Ct. 317, 66 L.Ed.2d 146 (1980). Without applying all
the factors of this analysis, we note immediately that there is
no evidence that the second of these factors (the defendant's
“aware[ness] of his role as part of an overall illegal or tortious
activity”) was satisfied with regard to Golden. That is so
even if “reckless disregard” is an adequate substitute for
“awareness,” since, as we have just discussed in connection
with Golden's liability as a principal tort-feasor, there is
inadequate evidence of reckless disregard on his part as well.
There is in this record no evidence that Golden knew of the
defects in the Post's investigation and of the in-house handling
of the additional material that was collected. He never knew
what the Post's article would say before he read it in the
newspaper. There is no evidence that Golden and Tyler talked
in advance about what premise or theme the article would
take. Because of these insufficiencies of evidence, liability
cannot be imposed upon Golden as an aider or abettor. For the
foregoing reasons, the judgment n.o.v. entered in his favor by
the district court must therefore be affirmed.


VII. Conclusion


Since it is apparent from a review of the entire record that
the evidence was sufficient to demonstrate that the article was
published in reckless disregard of its falsity, the judgments
n.o.v. entered for Piro and the Post defendants are reversed.
In our opinion this is a case where the record demonstrates
that a properly instructed jury found liability, that clear and
convincing evidence supports its verdict so far as liability
is concerned, and that it was improper for the trial court


to reweigh the jury's findings on credibility and arrive at a
judgment n.o.v. The judgment n.o.v. for Golden is affirmed
for reasons set forth above.


The jury awarded William Tavoulareas $250,000 in
compensatory damages and $1,800,000 in punitive damages
against the Post. Post trial motions were made by the
defendants in the district court, including motions for a
new trial and motions to have the amount of compensatory
damages reduced and the award of punitive damages set aside,
or in the alternative, reduced. These motions were denied
without prejudice when the judgments n.o.v. were granted.
Those rulings are not before this court, and we have no
occasion to pass on them at this time. However, because we
reinstate the jury verdict with respect to the Post defendants
and Dr. Piro, the district court on remand must reconsider
these related motions. At this time we express no opinion on
the issues raised by these motions.


The case is remanded to the district court for further
proceedings not inconsistent with the foregoing opinion.


Judgment accordingly.


*138  **118  APPENDIX


Washington Post, November 30, 1979, Page A–1


MOBIL CHIEF SETS UP SON IN VENTURE


Management Firm is Used to Operate Oil Company Ships


By Patrick Tyler


Washington Post Staff Writer


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions of dollars in
business operating Mobil-owned ships under exclusive, no-
bid contracts.


Tavoulareas' son, Peter, was a 24-year-old shipping clerk in
1974, making $14,000 a year. Today, with the help of Mobil,
he owns 45 percent of Atlas Maritime Co., which operates 17
ships worldwide.
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Mobil, the second largest oil company, provided Atlas with
some of these ships—among them Mobil-owned supertankers
—under management agreements that allowed Atlas to go
into business with a minimal amount of capital.


Mobil also initially provided Atlas with office space in
Mobil's corporate offices in London and loaned Atlas a
Mobil shipping vice president when Atlas' own top shipping
executive resigned in 1975.


Mobil leased back the ships it provided Atlas, thus creating
work for Atlas at a time when the shipping industry was
severely depressed.


The leasing was handled through an intermediary company,
Samarco, of which Mobil owns 45 percent.


According to one source, Peter Tavoulareas put up no
investment capital for his initial 25 percent share of Atlas.
Moreover, the lucrative Mobil contracts, along with other
managerial assistance, provided by Mobil, helped make Atlas
an overnight success. Peter Tavoulareas, now 30, maintains a
highly affluent life style, including a home in one of London's
most fashionable districts, a Rolls Royce and a summer home
on Long Island.


The creation of Atlas was a marked departure from Mobil's
historical practice of managing its own fleet of crude oil
tankers through its shipping and transportation division.


Atlas was created to handle the day-to-day management work
for Samarco, a complex shipping partnership that Mobil
negotiated in 1974. The other partners included a prominent
Saudi Arabian merchant family and a member of the Saudi
royal family.


Samarco—Saudi Maritime Co.—was set up as a way to
share shipping revenues among the partners, but the company
existed largely on paper, according to one of its original
directors, John D. Kousi.


The complicated transactions between Mobil and Atlas and
Samarco are not especially unusual in the intricate world
of international oil—except perhaps for the presence of
father and son. That relationship is not illegal, but securities
law requires that Mobil officials report it fully to their
stockholders. Mobil claims it did, but that is in dispute.


Beyond the legal questions, however, the story of Mobil's
president and his son offers a rare glimpse into corporate
behavior at the top of one of the largest publicly held
international oil companies.


The Mobil board of directors was told from the outset
about the Atlas arrangement but was assured that company
president Tavoulareas was not involved in his son's venture
in any way.


Mobil officials did not tell their stockholders about the son's
involvement in Atlas until two years later.


After initial press inquiries in the fall of 1976, Mobil board
chairman Rawleigh Warner, Jr. disclosed in a special letter to
stockholders that Peter Tavoulareas “is one of the principals”
of Atlas.


That disclosure prompted an investigation by the Securities
and Exchange Commission (SEC) in early 1977, but the
inquiry was dropped after confidential sworn testimony
*139  **119  was taken from the elder Tavoulareas.


U.S. securities law requires that corporate officials disclose
the details of business transactions between companies and
relatives of the companies' executives. The law was designed
to protect shareholders from business decisions based on
favoritism.


In recent days, the SEC has reopened its investigation into the
role Mobil's president played in his son's partnership in Atlas.


Mobil chairman Warner says he assured directors in board
meetings that Tavoulareas “does not participate in any
decisions” relating to Mobil's business with Atlas.


But a source close to the Tavoulareas family and those
familiar with the formation of Atlas said Mobil's president
was involved personally in several key decisions and actions
relating to Atlas, among them:


• Tavoulareas personally recruited two shipping executives,
one an outside consultant and the other a Mobil vice president,
for Atlas. One of them set up and ran Atlas for more than a
year. The other managed it for a time.


• The Mobil president helped negotiate the arrangement
whereby the Saudi shipping partnership, Samarco, would turn
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over all of its management business to Atlas. Mobil officials
acknowledged this in a statement last week to The Post.


• As the formation of Atlas was being planned in April 1974,
Tavoulareas personally urged that his son be included as an
equity partner in Atlas. However, in the Mobil statement,
Tavoulareas denies this. “Mr. Tavoulareas asserts that he did
not initiate this arrangement,” the statement said.


• The elder Tavoulareas played a personal role in forcing the
resignation in 1975 of Greek shipping executive George D.
Comnas, who had been recruited a year earlier by Tavoulareas
to set up Atlas. The resignation followed several personal
disputes between Comnas and Tavoulareas' son. Mobil's
statement said “Mr. Tavoulareas played a minor role ... in
the arrangements made when Comnas departed from Atlas.
Since it was on Mobil's recommendation—including Mr.
Tavoulareas' ... [that Comnas set up Atlas], it was logical that
Mr. Tavoulareas participate.”


The elder Tavoulareas was not available for an interview, but
through a spokesman acknowledged that the basic idea to set
up Atlas was his and that he recommended Comnas set it
up. But he denied that he urged that his son be accepted as
a partner and stated that he divorced himself from Mobil's
business with Atlas after his son joined the company.


Comnas, according to Marquis Who's Who, completed a
30-year career with Exxon in 1968 and was president of
Mediterranean and African subsidiaries for Exxon during his
last years there. In the five years before he formed Atlas,
Comnas, 66, was managing director and chairman of the
board of C.M. Lemos & Co. Ltd. of London, reportedly the
largest of the Greek shipping firms.


One of Mobil's partners in Samarco said that the involvement
of Peter Tavoulareas was accepted without objection because
it was assumed that other Atlas managers were competent to
run the business.


“Clearly it was a nepotistic act,” said Kousi, one of the
original directors of Samarco. “At his age [Peter was 24 in
1974] he wasn't a genius, nor was he terribly experienced in
shipping. You couldn't expect a lot from someone with that
level of experience.”


Philip Piro, a Baltimore eye surgeon and former son-in-law to
the elder Tavoulareas, who is now estranged from the family,
said Tavoulareas expressed his interest at the time as “giving


Peter a little nudge to get him along.” Tavoulareas, through a
spokesman, said he does not recall making the remark.


In 1973, a year before young Tavoulareas became a partner in
Atlas, he was making $14,000 a year as a clerk in the London
office of Greek shipping magnate Lemos. Sources said that
job also was arranged by his father.


*140  **120  Before that, the Mobil president's son
was graduated from St. Johns University in New York,
where his father sits on the board of trustees, and later
received a master's in business administration from Columbia
University.


In an early interview, Peter Tavoulareas said that his
partnership in Atlas did not represent “overt favoritism” and
that his responsibilities in the company revolved around
“financing.” Peter Tavoulareas said that he was asked by
Comnas to join Atlas and was offered an equity interest.


In a later interview, Peter Tavoulareas would not comment
further. “I've answered all of the questions you're going to get
from me. Atlas has nothing to do with Mobil [in some early
editions ‘Saudis'], it has nothing to do with Samarco and it
has nothing to do with the Saudis. Atlas is none of your damn
business.” He then hung up.


In recent weeks, Mobil has not responded to Washington
Post requests for interviews with company officials familiar
with Atlas and its operations. The first such request was
made Nov. 8. Mobil's vice president for public affairs, Hebert
Schmertz, said Nov. 16. “We're not saying no and we're not
saying yes.” Still later, Schmertz said the request was “under
consideration.” In a letter to The Post Nov. 12, another Mobil
spokesman, John Flint, said, “We understand that you have
been advised that this matter has been examined by several
reporters for The Washington Post and New York Times, and
apparently they found no basis to do a story.”


The Post did make a brief inquiry into Atlas in 1976,
but received assurances from Mobil executives that Mobil's
president had maintained a completely “hands off” attitude
toward Atlas. The Post began a new inquiry two months ago,
based on new information about Atlas.


Mobil's Schmertz eventually requested that questions be
dictated so that Mobil could respond in writing. This was done
and Mobil responded to these questions Nov. 20.
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Several sources who agreed to discuss the details of this
episode if their identities were protected were intimately
familiar either with Mobil's shipping operations or with the
attempts by Mobil's president to secure a position for his son
in the upper strata of the business world.


The story of international finance, shipping and oil politics
begins with the 1973 Arab oil embargo.


In the wake of the oil cutoff, Mobil officials learned that a
prominent Saudi merchant company, Haji Abdullah Alireza
& Co., was interested in extending Saudi influence from the
production of oil to its transportation.


Mobil officials believed at the time that a shipping partnership
with the Saudis might yield preferential treatment in the
loading of crude oil at Saudi ports.


In his 1976 message to stockholders, Mobil's Warner said,
“Samarco was formed in anticipation ... of [Saudi] flag
preference regulations applicable to exports of petroleum
from that country and, also, in anticipation of ... favorable
financing from Saudi Arabian sources.”


Mobil and its partners in the venture acknowledge now
that neither the preference laws nor the financing for ships
materialized.


“The business reasons were wrong, they didn't prove out,”
says Kousi, whose company sold out its interest in Samarco
to Mobil two years ago. “We just didn't see the anticipated
benefits,” he said.


But at the time Samarco was formed, Mobil officials felt
“preference shipping was much more a threat,” according
to the Mobil statement. Samarco, however, in which Mobil
initially held a 30 percent interest and now holds a 45
percent interest, existed mostly on paper. The real work
of the partnership would be performed by the management
company, Atlas.


“There was no staff or offices for Samarco,” said Kousi. “It
needed no real offices.”


The negotiations between Mobil executives and the Saudi
partners in Samarco *141  **121  took all of 1974. After
the partnership agreement was struck in December, Mobil
issued a brief press release saying, “Samarco has engaged


the services of Atlas Maritime ... to manage the operation of
Samarco's fleet.”


In its statement last week, Mobil acknowledged that “Atlas
was created in anticipation of managing Samarco's business.”
Atlas was created in July 1974.


Mobil president Tavoulareas, the statement continues, was
involved in the “policy aspects of participating in Samarco
and the concept of Atlas” during those negotiations.


Mobil's first goal when it entered the talks in January 1974
was to steer the Saudis away from the partnership they had
formed with a New York-based shipping concern, Fairfield-
Maxwell Ltd. The Saudis had approached Fairfield-Maxwell
after Mobil initially rejected the joint venture idea.


“The initial invitation from the Saudis was turned down ...
consistent with our normal policy of providing our own
transportation and not permitting preference shipping,” Mobil
said last week.


But Mobil officials said they subsequently perceived a greater
threat from preference shipping. Sources said Mobil then
dispatched two negotiators to Jeddah in Saudi Arabia to
push Mobil as a partner. One of the negotiators was Mobil's
Mideast agent, W. Jack Butler, and the other was the Greek
shipping executive, Comnas, who was recruited personally by
Tavoulareas to advise Mobil on how to set up an independent
shipping concern.


By April, the talks on Samarco had progressed far enough
that the management arm of the partnership was being
planned by Tavoulareas, who recommended to the partners
that Comnas be tapped for the job. Late in April, according to
one knowledgable source, Tavoulareas personally urged that
his son become a partner in Atlas. Sources said that shortly
thereafter, the issue of young Peter's involvement was raised
with Mobil chairman Warner, who said he raised the issue
with the directors and won their approval.


In its statement, Mobil said, “It was George Comnas who
asserted that he would like Peter Tavoulareas and one other
associate at Lemos, a major shipping company, to join him in
the management of Atlas. Mr. Tavoulareas asserts that he did
not initiate this arrangement.”


Nevertheless, the other Lemos employe who came to Atlas
with young Tavoulareas, an experienced insurance clerk
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named Ares D. Emmanuel, was given only employe status
while Peter Tavoulareas was made a 25 percent partner.
Within a year, Tavoulareas would become a 45 percent
partner.


After Atlas became fully operable in late 1974, the time
came for Samarco to begin acquiring ships for Atlas to
manage. However, contrary to Mobil's hopes when it formed
the partnership, the Saudis were unwilling to provide any
investment funds or financing for ships.


Mobil said in its statement that an unspecified amount
of “capital contribution” was made by each partner when
Samarco was formed. One of the partners, the son of Crown
Prince Fahd, heir to the Saudi throne, apparently had a special
arrangement. Said Mobil: “The prince's share was financed
by loan, which he must repay before he receives any financial
benefits in the company.”


As a result, in early 1975, Mobil provided Samarco's first
vessel from its own fleet. The ship, a supertanker, had
been launched as the Mobil Mariner, but was renamed the
Saudi Glory, presumably to reflect the interests of the Saudi
partnership.


The Saudi Glory was turned over to Atlas by Mobil under
a “bareboat” lease through Samarco, meaning the structure
of the tanker, without crew, fuel or stores, was rented to the
Saudi partnership and its management arm. However, because
Samarco and Atlas had no funds with which to pay such a
rental fee, the ship was leased back to Mobil simultaneously.


*142  **122  Under this arrangement, Atlas agreed to
operate the vessel for Mobil, hire crews, arrange for fueling
and handle small maintenance chores. All major repairs were
Mobil's responsibility. Thus Mobil paid Atlas the cost of
operating the ship plus an unspecified margin of profit.


Mobil's executive vice president for Mideast transportation,
Paul J. Wolfe, said in an early interview that Atlas' basic
management fee was $600,000 a year and included an
escalation clause. Other sources said the fee would escalate
with the cost-of-living index and also after Atlas acquired
more than 10 ships.


Peter Tavoulareas said the management fee was $680,000 for
1976, when Atlas was operating six ships.


The firm's income for subsequent years is not known, but
one knowledgeable source said that Atlas was structured so
that profits would increase dramatically as more ships were
acquired, because overhead costs for staff and office space
were relatively fixed.


Because Mobil operates its own ship management arm within
the Mobil organization, it could have managed the Samarco
fleet itself, company officials acknowledged.


But Mobil officials claim that there could have been a conflict
of interest for any one of the Samarco partners to manage the
ships owned by all of the partners. Mobil's statement said:


“Mobil did not want to manage Samarco or to set up a
Samarco management company, as there could be a conflict
of interest between Mobil and Samarco when chartering ships
in or out for either company. Neither of the Saudi partners
had experience to qualify them to manage. Fairfield-Maxwell
could have had a similar conflict. Accordingly, it was prudent
to have an independent third-party managing company.”


Mobil officials said a study was done of management fees in
the shipping industry as a guide to setting Atlas' fees. But the
company acknowledged that there were no bids.


“Ship management arrangements are difficult to assess on a
bid basis ... From Mobil's experience, the overriding selection
criteria for such operations is the prospect of good, safe
performance and access to low-cost dependable crews,” the
company's statement said.


(Atlas has lost one ship, the Atlas Titan, which exploded and
burned last May at Setubal, Portugal, during a tank-cleaning
operation, according to Lloyd's of London. The ship was sold
for scrap in July.)


According to Mobil's statement, one advantage derived from
using Atlas as a management company came from Atlas'
“ability to use low-cost Greek crews unavailable to Mobil or
to other, similar non-Greek companies.”


Kousi, Mobil's partner at the time, reacted to that statement
by saying, “Who didn't [have access to low-cost Greek
crews]? That's a phony argument.” Kousi said that virtually
all companies who have international subsidiaries, such as
Mobil, have access to low-cost crews of Greek and other
nationalities.
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It is not clear from maritime records how many ships Mobil
supplied to Atlas under the contract arrangement. The records
show that in March 1978, Mobil was the registered owner of
an oil tanker named the Yanbu that was under Atlas' control.
And, last October, Mobil supplied to Atlas another tanker
named the Solon, records show.


The second of the ships that were turned over to Atlas in 1975
was also a Mobil ship. The 250,000-ton supertanker, launched
as the Mobil Supplier, according to Federal Maritime
Commission records, was renamed the Al Haramain.


The third ship, also Mobil's, was launched as the Elena and
became the Al Rowdah.


Presently, Mobil officials said in their statement that they have
chartered “certain tankers” to Samarco “and chartered *143
**123  most of these back from Samarco on a time charter


basis.”


Of the 17 ships Atlas reportedly operates worldwide, Mobil
said seven are run for Samarco and four of those ships are
owned by Mobil.


Less than a year after this corporation was set up to
manage the fleet assembled by Mobil with the Saudis, Atlas
underwent an internal struggle in which Peter Tavoulareas
and one of his employes, Emmanuel, took over control of the
company.


Comnas, who had been recruited by Mobil to set up
Atlas and run it, resigned in mid-1975. Mobil's Wolfe
explained the Greek shipping executive's departure by saying
that Samarco's directors had grown dissatisfied with his
performance.


Kousi, who was on the Samarco board at the time, declined
to discuss Comnas' departure in detail. He did say that it was
not Samarco's board that was dissatisfied, but rather, “Mobil
basically was dissatisfied.”


Sources familiar with the situation said that Peter Tavoulareas
had several personal disputes with Comnas and shortly


thereafter, his father, William Tavoulareas, intervened, Mobil
acknowledged that Tavoulareas played a minor role by
“assuring a settlement that was fair and equitable to both
parties.”


[80] That settlement reportedly included Mobil paying
Comnas a substantial retainer as an independent marine
consultant for several years.
The relationship between the Mobil president and Atlas also
was exemplified by his response when Atlas was left without
a seasoned shipping executive in control after Comnas
departed.


Almost immediately, according to Piro and other sources,
the elder Tavoulareas dispatched one of his senior shipping
executives, Herman F. Hoffmann, to London to help run
Atlas.


Said Kousi: “Mobil had suggested Comnas so it was natural
for Mobil to step forward and to feel an obligation to meet
whatever vacuum they thought existed.”


Mobil gave this account in its statement: “Since Mobil had
originally recommended G. Comnas to Samarco, we felt
an obligation to Samarco to maintain quality management
of their operations. We made Hoffmann ... available as an
interim manager of Atlas.”


[85] During this period, Hoffmann was given the opportunity
to take over Atlas permanently, but he declined. While he
remained at Atlas, Mobil officials said, Hoffmann's salary
“was pro-rated in proportion to his time. Atlas reimbursed
Mobil for that portion relating to Atlas duties, plus all related
expenses.”
Special correspondent Sandy Golden contributed to this
report.


J. SKELLY WRIGHT, Circuit Judge, concurring in part and
dissenting in part:
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liability, and mistakenly rejects the carefully reasoned opinion
of Judge Gasch. I dissent from almost all of the majority
opinion; I concur only in the judgment affirming the judgment
notwithstanding the verdict for defendant Golden.


I. Background


It is helpful to review the salient facts that are not in
dispute. In 1974 Mobil became a substantial partner with
prominent Saudis and another company in a joint venture
called SAMARCO, a shipping concern. William Tavoulareas,
Mobil's president and the advocate of close cooperation
with the Saudis, played a major role in conceiving and
preparing Mobil's participation in SAMARCO. Mobil and
its partners agreed that Atlas Trading Company, which
had been formed, according to Mobil, “in anticipation of
managing SAMARCO's business,” Record Excerpts (RE)
2344, would manage SAMARCO's ships; many of those ships
would be leased from Mobil. In the spring of 1974 William
Tavoulareas personally recruited George Comnas to manage
SAMARCO's ships through Atlas. At the time Tavoulareas
knew that his son, Peter, worked for Comnas. Soon after
Comnas took control at Atlas, Peter left his $14,000 a year
job to become a major partner at Atlas. All of these facts are
undisputed.


After researching the story for a month, Washington Post
reporter Patrick Tyler wrote an 85-paragraph article about the
Mobil-SAMARCO-Atlas relationship and Tavoulareas' role
in it. More than 20 paragraphs of the article reported Mobil's
version of the events in question. Tavoulareas challenges
three statements and one implication in the article: the
statement that he “set up” his son and “personally urged”
his inclusion as a partner, the statement that he “personally
dispatched” an executive to Atlas after Comnas' departure,
the statement that Mobil “provided” ships to Atlas, and
the possible implication that Tavoulareas engineered the
transaction solely to benefit his son.


Assuming that Tavoulareas is a public figure, see discussion
in text at 162–165 infra, the question before this court
is whether these statements and the claimed implication
are stripped of their First Amendment protection because
they were false, defamatory, and published with knowledge
or reckless disregard of their falsity. Since I find that
the evidence in *145  **125  the record falls far
short of establishing clear and convincing proof of
knowledge or reckless disregard of falsity, I view that


question as dispositive. For, even if the statements are
false and defamatory, without such clear and convincing
proof of knowledge or recklessness, the First Amendment
unquestionably protects the challenged expression.


II. Legal Standard


A. Overview


The majority opinion achieves no less than an ambitious,
wide-ranging revision of libel jurisprudence. The majority
accomplishes this revision in two ways. First, it counts,
as elements of actual malice, factors that are completely
impermissible considerations in reaching the daunting
conclusion that the First Amendment does not apply to the
challenged expression. These factors include criticism of a
newspaper's emphasis on attention-getting stories, majority
opinion (maj. op.) at 120–121; condemnation of the career
ambitions of young journalists, id. at 119–120; challenges
to a newspaper's resolution of reasonable ambiguities, id.
at 121–123; and rejection of editorial judgments about the
information to be included in an article that clearly reports
both sides of a disputed story, id. at 123–125. Indeed,
the majority appears to criticize what it takes to be the
general climate in journalism today. It goes so far as to
attach some opprobrium to a newspaper's policy of “ ‘hard-
hitting investigative journalism,’ ” maj. op. at 121, and,
too, emphasizes the need to deter “the least responsible
journalists” who might “scoop their more careful colleagues.”
Id. at 131 n. 50.


In my judgment, we do not sit, even in reviewing a libel
verdict, as some kind of journalism review seminar, offering
our observations on contemporary journalism and journalists.
Our mission is to see that the First Amendment is vigorously
protected and that libel verdicts not supported by clear and
convincing evidence do not stand. The majority's use of
these impermissible factors as evidence of actual malice
seriously undermines that mission. The majority stresses that
we should suspend judgment on each of its factors because,
after all, “ ‘a brick is not a wall.’ ” Maj. op. at 122 (citation
omitted). But when a particular factor is so insubstantial and
so inappropriate to the weighty First Amendment matters
before us, it clearly is not even a brick.


Second, the majority dramatically narrows our well-
established constitutional responsibility to conduct an
independent review of the record in these First Amendment
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cases. The nature of that review is critically important, and
the majority seeks to reduce it to a pro forma, mechanical
ratification to be undertaken only after the pieces of evidence
have already been uncritically labelled “indicia of actual
malice” and “cumulated.” The majority's determined effort
to constrict our constitutionally mandated inquiry will be
discussed in detail below.


Through these two devices, the majority manages to
reinstitute a jury verdict of libel in this case. In a brief
aside at the last moment, the majority dangles the possibility
that this excessive $2.05 million verdict may ultimately be
reduced in further proceedings. Maj. op. at 137. And that
is at least some comfort, given that these damages seem
clearly disproportionate to any possible rendering of the Post
's conduct and Tavoulareas' injury. But it is, of course, the
libel verdict itself, not merely the amount of damages, that
chills First Amendment expression. Indeed, a majority of
this court recently recognized that a libel suit itself has the
potential to chill.  See Ollman v. Evans, 750 F.2d 970, 991 n.
44 (D.C.Cir.1984) (en banc ); id. at 993 (Bork, J., concurring).
And in a statement that aptly summarizes the problems with
the majority's approach in this case, three members of the
Ollman court joined Judge Bork's statement that “[i]t is not
merely the size of damage awards but an entire shift in
the application of libel laws that raises problems for press
freedom.” Id. at 996–997. In short, our central inquiry is
whether there is clear and convincing evidence *146  **126
of reckless falsity; the possibility of reduced damages does
not remedy the problems in the majority's decision, or the
distortion that it works on our constitutionally mandated
independent inquiry.


This is not a case that lends itself to easy capsulization.
The record—which we are constitutionally charged to review
—includes some nine volumes and 3400 pages in the
Joint Appendix submitted to us, and that appendix contains
only record excerpts. The issues are many and varied,
touching on countless subdoctrines in the often baroque
field of libel jurisprudence. But despite the vastness of the
record and the number and complexity of the issues, our
responsibility is fundamental, all-important, and inescapable:
we must determine whether the First Amendment protects the
challenged expression.


To discharge this responsibility, it is necessary for the court
—and this dissent—to examine the varied issues and the
complex record with extreme care. With respect to the
majority's use of impermissible factors, I will discuss each


impermissible factor in turn as part of a systematic analysis
of the elements that, in the majority's view, are sufficient to
reinstate the verdicts. However, the nature of the independent
review that is our constitutional responsibility—and that the
majority transforms into a pale imitation of its former self—
must be considered in detail at the outset.


B. The Constitutional Responsibility of Independent Review


In Bose Corp. v. Consumers Union of United States, Inc.,
466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984)
(hereinafter cited only to 104 S.Ct.), the Supreme Court
vigorously reaffirmed the New York Times requirement
of independent appellate review for determinations of
actual malice. The Court stated unequivocally, “Judges, as
expositors of the Constitution, must independently decide
whether the evidence in the record is sufficient to cross the
constitutional threshold that bars the entry of any judgment
that is not supported by clear and convincing proof of ‘actual
malice.’ ” Id. at 1965. Specifically, the Court noted that this
responsibility extends to “an independent assessment * * * of
the evidence germane to the actual malice determination.” Id.
at 1967 n. 31.


This case concerns the exercise of that independent review
in considering a challenge to a trial judge's decision to
grant a j.n.o.v. In the majority's rendering, our review in
this situation becomes a process in which we resolve all
inferences in favor of the plaintiff, reject conflicting evidence
supporting the defendant, reflexively label inferences “indicia
of actual malice,” “cumulate” these malice-laden inferences,
and then ask whether actual malice has been clearly and
convincingly established. In my judgment, this approach
assumes its conclusion, narrowly cabins our review, and
deprives the media of the protection that New York Times
and Bose sought to confer—a vigorous judicial review to
ensure that verdicts based on less than clear and convincing
evidence of actual malice will not stand. It thus reduces the
safeguards for the “journalistic independence” that this court
has stressed.  McBride v. Merrell Dow & Pharmaceuticals,


Inc., 717 F.2d 1460, 1466 (D.C.Cir.1983).1


According to the majority, New York Times and Bose
create some kind of distinction between the “manner”
and “standard” of evaluating evidence. This distinction,
articulated in two Ninth Circuit decisions, is, of course,
nowhere to be found in the Supreme Court's frequent
admonitions to “make an independent examination of the
whole record,” see, e.g., Old Dominion Branch No. 496, Nat'l
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Ass'n of Letter *147  **127  Carriers v. Austin, 418 U.S.
264, 282, 94 S.Ct. 2770, 2780, 41 L.Ed.2d 745 (1972). Since
the majority seeks to enthrone it as the law of the circuit,
however, the distinction bears some attention.


In the majority's view, “ ‘[t]he standard against which the
evidence must be examined is that of New York Times and
its progeny. But the manner in which the evidence is to be
examined in the light of that standard is the same’ ” as in
all other challenges to j.n.o.v. determinations. Maj. op. at
105 (quoting Guam Federation of Teachers, Local 1581 v.
Ysrael, 492 F.2d 438, 441 (9th Cir.), cert. denied, 441 U.S.
962, 95 S.Ct. 132, 42 L.Ed.2d 111 (1974) (emphasis by the
Guam court)). Thus the majority concludes that “the evidence
and the reasonable inferences derived from it” should be
“examined in the light most favorable to the plaintiffs,” id.
at 106, and that the j.n.o.v. posture of the case requires that
“all reasonable inferences must be granted to the plaintiff.”
Id. at 108. Critically, this presumption in granting inferences
even applies to inferences that the majority has determined
are “indicia of actual malice”—reliance on unreliable sources,
resolution of ambiguities against the plaintiff, and so forth.
These inferences are then “cumulated.” Only after these
inferences have been granted in favor of the plaintiff and
cumulated, the majority reasons, does the New York Times/
Bose responsibility of independent review come into play,
and the question is whether these cumulated inferences prove
actual malice by clear and convincing evidence.


This approach renders the independent appellate review
promised by Bose a mirage. Independent review of the record
devolves into review of the pool of pre-selected inferences
that cut against the defendant. It comes as no surprise, then,
that, at the point for the majority's exercise of independent
review, the outcome has already been largely decided against
the defendant. This is far from the independent review
envisioned by Bose “to preserve the precious liberties
established and ordained by the Constitution.” 104 S.Ct. at
1965.


The majority's method of analyzing the evidence and
permissible inferences conflicts with Supreme Court
decisions requiring an independent review of the record. In
Bose itself the decision turned on the inference to be drawn
from the finding that a witness was not telling the truth in
failing to understand the difference between two phrases:
the Supreme Court rejected the inference, drawn by the trier
of fact, that the witness recognized the difference at the
time of publication, and the Court drew its own inference


that the testimony was part of the witness' “capacity for
rationalization.” 104 S.Ct. at 1966. As the majority notes,
maj. op. at 107, the Bose Court relied on the “purely factual
findings” of the trial judge, 104 S.Ct. at 1967; as the majority
fails to note, the Court rejected, as part of its independent
inquiry, an inference drawn by the trial judge that was
freighted with actual malice implications.


Bose was far from the first case in which the
Court emphasized that the constitutional responsibility of
independent review encompasses far more than the majority's
exercise in ritualistic inference granting. In Time v. Pape, 401
U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45 (1971), the Court drew
its own inference about the character of a government report
described by the defendant. Id. at 286–290, 91 S.Ct. at 637–
639. Though reviewing a directed verdict—which has the
same standard as a j.n.o.v., Vander Zee v. Karabatsos, 589
F.2d 723, 726 (D.C.Cir.1978)—the Court never suggested
that its independent review of the evidence in the record
should be structured by automatic resolution of malice-
laden inferences against the moving party. In its independent
evaluation of actual malice determinations, moreover, the
Supreme Court has repeatedly stressed that its review is “an
independent examination of the record as a whole,” Beckley
Newspapers Corp. v. Hanks, 389 U.S. 81, 82, 88 S.Ct. 197,
198, 19 L.Ed.2d 248 (1967) (emphasis added), not merely
the bits and pieces which support “indicia of actual malice.”
Finally, in other constitutional areas in which the Supreme
Court has exercised *148  **128  independent review the
Court has not undertaken the kind of selective reading of the
record and automatic inference assumption that the majority


employs.2


Nor has the Court relied on a purported distinction between
the “manner” and “standard” of evaluating evidence in
reviewing the record. In Bose the question before the Court
was the very similar question of whether Fed.R.Civ.P. 52(a)—


which provides that findings of the trial court3 may only be
set aside if “clearly erroneous”—governed a determination
of actual malice. The Court did not turn to some manner/
standard distinction. Rather, in emphasizing the differences
between questions of fact and questions of mixed fact and
law the Bose Court emphasized the delicate judgments
involved and the necessity of giving a narrow reading to
the realm of pure fact in certain circumstances. “Where the
line [between fact and law] is drawn varies according to
the nature of the substantive law at issue. Regarding certain
largely factual questions in some areas of the law, the stakes
—in terms of impact on future cases and future conduct—
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are too great to entrust them finally to the judgment of the


trier of fact.” 104 S.Ct. at 1960 n. 17.4 Instead of relying
on a supposed distinction between the manner and *149
**129  standard of evaluating evidence, the Court framed the


judicial responsibility more forthrightly—“an independent
assessment * * * of the evidence germane to the actual malice


determination.” Id. at 1967 n. 31.5


Similarly, the majority's emphasis on some great divide
between “each separate fact determination that forms the
basis for the ultimate conclusion of ‘actual malice’ ” and
“the ultimate conclusion of clear and convincing proof of
‘actual malice,’ ” maj. op. at 107, also distorts Bose. The
majority's central contention is that the Bose emphasis on
the difference between the scope of Rule 52(a) and the
scope of our independent, constitutional review corresponds
to the majority's own distinction between “preliminary factual
determinations” and “ultimate” facts. Maj. op. at 108. But
that is simply not how Bose delineates the difference between
Rule 52(a) (which applies to factual questions) and our
independent review (which applies to constitutionally mixed
questions of fact and law). The Court emphasized that Rule
52(a) applies to the “many findings of fact [in a libel case]
that are irrelevant to the constitutional standard of New
York Times v. Sullivan,” 104 S.Ct. at 1967 n. 31 (emphasis
added). Our independent review, in contrast, extends to “the
evidence germane to the actual malice determination.” Id.
Clearly, the inferences labelled “indicia of actual malice” are
relevant and germane to the constitutional inquiry; indeed,
they are essential to it. Thus they are appropriately within
the scope of our independent appellate review, rather than
within the scope of Rule 52(a). Far from “vest[ing] appellate
courts with original jurisdiction in libel actions,” maj. op.
at 108, that Supreme Court-identified “rational stopping
point,” id., ensures that we may discharge our constitutional
responsibility and see that the decision not to extend the
First Amendment to challenged expression is limited, in
these cases, to those instances in which there is clear and
convincing evidence supporting the verdict.


I believe that the Bose Court meant what it said, and that we
must undertake an independent assessment of the evidence
germane to the actual malice determination—not merely a
ratification of the preselected inferences supporting an actual
malice conclusion. To be sure, we must recognize that “the
presumption that attaches to factual findings is stronger in
some cases than others.” 104 S.Ct. at 1959. Credibility of
a witness may be the most compelling case for deferring to
the factfinder; applying inferences that are labelled “indicia


of actual malice,” however, may be the least, for it directly
affects the independent assessment of the evidence germane
to actual malice that Bose requires.


In my judgment, Judge Gasch's well-reasoned opinion,
see Tavoulareas v. Washington Post Co., 567 F.Supp. 651
(D.D.C.1983), decided before Bose, is far closer to Bose
's conception of independent review and sensitivity to First


Amendment values than the majority's opinion.6 For it seems
*150  **130  clear to me that if evidence in the record is


to be considered probative of actual malice, the judge must
answer two questions. First, can this be the type of evidence
which the Supreme Court has found may be probative of
actual malice? Second, if so, does the evidence in this case
contribute to a finding of knowledge of falsity or reckless
disregard of truth or falsity? Failing to address these two
questions seems to me to shirk this court's responsibility to
undertake an independent examination and assessment of the


record.7


With these principles in mind, and without the blinders of
automatic assumption of malice-laden inferences and their
consequent cumulation, I review the evidence in the record
to determine if it contains clear and convincing evidence of
actual malice.


III. Actual Malice


As noted, our constitutional responsibility requires a careful
evaluation of “the evidence germane to actual malice.”
Bose, supra, 104 S.Ct. at 1967 n. 31. In this case, and in
view of the majority's opinion, that obligation requires an
unusually extended discussion. Nonetheless, an independent
examination of the record reveals that most of the factors
cited by the majority fail to raise even a substantial question
about knowledge of falsity or reckless disregard of truth or
falsity. Two factors do pose a more substantial question—the
Peterson memorandum and the reliability of sources. Even
those factors, however, do not, in my mind, rise to the level
of clear and convincing evidence of knowledge of falsity, or
reckless disregard of truth or falsity.


Before considering the lengthy list of factors that comprises
the majority's actual malice analysis, it is helpful to focus
on the statements that are the putative basis for Tavoulareas'
lawsuit and the $2.05 million verdict, and on the materials
that were before the Post defendants at the time of the
article. For the majority's list of factors is only relevant



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984120806&pubNum=708&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_708_1960&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1960

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984120806&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR52&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR52&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR52&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR52&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984120806&pubNum=708&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_708_1967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1967

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR52&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984120806&pubNum=708&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_708_1959&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1959

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984120806&pubNum=708&originatingDoc=Idde0ee7094a911d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_708_1967&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1967





Tavoulareas v. Piro, 759 F.2d 90 (1985)
245 U.S.App.D.C. 70, 53 USLW 2526, 11 Media L. Rep. 1777


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 40


insofar as it contributes to an understanding of whether the
defendants published those statements with knowledge or
reckless disregard of their falsity.


A. The Challenged Statements


For each of the three statements and the implication that
Tavoulareas challenges, I will briefly review the statement


and the Post 's supporting materials.8 This relationship,
never adequately explored by the majority, is an important
backdrop for the majority's wide-ranging conclusions about
the reportage at issue. The ultimate question for purposes of
this actual malice analysis, it should be remembered, is the
Post defendants' state of mind in reviewing this material—
the degree to which the defendants acted with knowledge
or reckless disregard of falsity—not the accuracy of the


statements themselves.9


*151  **131  1. Tavoulareas “set up” his son and
“personally urged” his inclusion in Atlas. Tavoulareas
challenges two descriptions of his role in establishing the
Mobil-SAMARCO-Atlas relationship: in the headline and
the first paragraph the Post reported that Tavoulareas “set
up his son”; in the 23rd and 52nd paragraphs it reported
that Tavoulareas “personally urged” his son's inclusion as a
partner in Atlas.


In support of the first characterization Tyler and the Post had
various information before them at the time of publication. As
Judge Gasch observed, “[W]hile [Tavoulareas] may contest
the ultimate truth of some of this information, he does not
dispute the fact that Tyler had this material in his possession


at the time he wrote the story.” 567 F.Supp. at 659.10 Tyler
had obtained a copy of Tavoulareas' 1977 SEC testimony in
which Tavoulareas testified (1) that, in early 1974, he knew
that his son worked as an assistant to George Comnas, (2)
that he played a major role in the creation of Mobil's role
in SAMARCO, (3) that he went to London in the spring of
1974 to interest Comnas in managing SAMARCO's ships
through Atlas, and (4) that his son soon became a major
partner in Atlas. RE 2051–2053, 2398–2460. Judge Gasch
was so impressed with the significance of this information
that he concluded, “[Tavoulareas'] own 1977 SEC testimony
provided Tyler with a sufficient basis for this allegation.”
567 F.Supp. at 659. In addition to the SEC testimony, former
SAMARCO director John Kousi, whose credibility is not in
dispute, told Tyler that the hiring of Peter Tavoulareas was
“clearly a nepotistic act.” RE 1163–1166, 1237, 1927–1928.


Mobil executive vice president Paul Wolfe also confirmed in
response to Tyler's questions that Tavoulareas was involved
in planning SAMARCO and Atlas and in recruiting Comnas.
RE 2344–2345. Finally, George Comnas, whose credibility
is fiercely disputed, told Tyler that Tavoulareas asked him to
bring Peter Tavoulareas into Atlas and that Tavoulareas later
asked him to resign in return for a consultant's position with
Mobil. RE 981, 989.


In support of the second characterization Tyler had Comnas'
statement and the contextual corroboration provided by
Tavoulareas, Kousi, and Wolfe about Tavoulareas' deep
involvement in the formation of the Mobil-SAMARCO-Atlas
relationship, as well as his personal recruitment of Comnas at
a time when he knew Comnas was in business with his son.
The Tavoulareas SEC testimony and the Wolfe letter did deny
that Tavoulareas personally urged Peter's inclusion; the Post
reported this denial four times, including both points at which
the “personally urged” statement was made. ¶¶ 23, 25, 32, 53.


2. Tavoulareas “dispatched” Hoffmann to run Atlas. In
the 82nd paragraph the Post reported that, after Comnas'
departure from Atlas, “the elder Tavoulareas dispatched one
of his senior shipping executives, Herman F. Hoffmann
to London to help run Atlas.” As Judge Gasch found,
Tavoulareas “apparently participated to some extent in the
discussion that led to Hoffmann's temporary assignment at
Atlas.” 567 F.Supp. at 661. Mobil had informed Tyler of
this participation. Wolfe wrote that Tavoulareas personally
negotiated the settlement for Comnas' departure, that
Tavoulareas played a role, which Wolfe described as “minor,”
in the arrangements after Comnas' departure, and that an
unspecified “[w]e” sent Hoffman to Atlas. RE 2345. In its
discussion of the “dispatched” statement as part of its list of
factors, the majority dismisses this evidence. See text at 158–
159 infra. In addition to the Wolfe letter, Tyler had Piro's
comments and his own version of the Checket conversation,
the credibility of both of which is vigorously disputed.


*152  **132  3. Mobil “provided” ships to Atlas.
Tavoulareas claims that the Post 's reference to ships
“provided” by Mobil to Atlas was published with reckless
disregard or knowledge of its falsity. His objection is
apparently rooted in the view that use of the word “provided”
suggested a direct relationship between Mobil and Atlas
instead of the actual relationship—that Mobil bareboat-
chartered vessels to SAMARCO and time-chartered them
back and that Atlas managed the vessels. However, the Post
article did describe the full, complex transaction. ¶¶ 6, 58–
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59, 74. Furthermore, Kousi had emphasized to Tyler that
control of ships effectively passed from Mobil to Atlas.
RE 1940. Finally, Wolfe wrote that “Atlas was created in
anticipation of managing SAMARCO's business” and that
Mobil beneficially owned four of the seven ships operated by
Atlas on behalf of SAMARCO. RE 2344–2346.


4. The implication that Tavoulareas engineered the entire
Mobil-SAMARCO-Atlas arrangement for the benefit of his
son. Tavoulareas also argues that “the article's primary
implication was * * * that plaintiff misused Mobil assets by
engineering the entire Mobil-Samarco-Atlas arrangement for
the benefit of his son.” Brief for appellant at 25–26. Judge
Gasch rejected this contention because “[t]he article * * *
did not say that William Tavoulareas put together the Mobil-
Atlas-Samarco arrangement solely for the sake of his son. *
* * [T]he article specifically stated * * * that Samarco and
Atlas were created for certain political and economic reasons.
The nepotism discussed in the article clearly had its origin
in a legitimate business opportunity.” 567 F.Supp. at 660
(footnote omitted). It is undisputed that the article reported
Mobil's business reasons for entering into the SAMARCO-
Atlas relationship—its belief that “a shipping partnership
with the Saudis might yield preferential treatment * * * [and]
‘favorable financing from Saudi Arabian sources.’ ” ¶¶ 40–
41 (quoting 1976 Mobil message to stockholders).


These, then, are the statements and supporting materials that
form the core of the $2.05 million verdict and the majority's
determination that the First Amendment does not protect the
Post 's article.


B. Factors Lacking Any Probative Weight


With these challenged statements and their supporting
materials in mind, we can turn to the numerous factors that
constitute the majority's actual malice analysis. Most of the
factors cited by the majority completely lack probative weight
for a finding of knowledge or reckless disregard of falsity.
These insubstantial factors include the majority's comments
about the defendants' motivation, the defendants' editorial
process (the claimed omission of information and resolution
of ambiguities), the disputed Checket conversation, and
sundry “other indicia of actual malice” (the defendants'
refusal to retract, the lack of deadline pressure, and the
knowledge of harm).


It is important to consider these factors in detail, for they are
so insubstantial and inappropriate that they should not receive


any weight. The time and effort required to analyze them, by
the majority and by this dissent, should not give them a weight
that they lack on their merits. These factors simply fail to
amount to bricks for the wall that the majority seeks to build.


1. Defendants' motivation. The majority recognizes that
“common law malice is not the equivalent of actual malice
in the defamation context,” but argues that “the presence of
common law malice or evidence that a newspaper followed
a sensationalistic policy, because it provides a motive for
knowing or reckless falsehood, is evidence of actual malice.”
Maj. op. at 117 (emphasis in original). The majority elaborates
that a journalistic policy of “ ‘hard hitting investigative
journalism,’ or * * * ‘sophisticated muckraking,’ * * *
certainly is relevant to the inquiry of whether a newspaper's
employees acted in reckless disregard of whether a statement
is false or not.” Maj. op. at 121–22.


The notion that a policy of muckraking and hard-hitting
investigative journalism is *153  **133  somehow evidence
of actual malice is deeply troubling, contrary to the nation's
tradition of a free and aggressive press, and entirely
unsupported by precedent. I will address this startling revision
of the actual malice notion in connection with the majority's
use of it in its analysis of the Post.


A more fundamental problem, however, is whether ill will
may be considered evidence of actual malice. The Supreme
Court has emphasized that relying on the ill will of the speaker
to establish actual malice in a libel case has a chilling effect
on vibrant discussion in a free society. “Debate on public
issues will not be uninhibited if the speaker must run the
risk that it will be proved in court that he spoke out of
hatred; even if he did speak out of hatred, utterances honestly
believed contribute to the free interchange of ideas and the
ascertainment of truth.” Garrison v. Louisiana, 379 U.S. 64,
73, 85 S.Ct. 209, 215, 13 L.Ed.2d 125 (1964). See also
Greenbelt Cooperative Publishing Ass'n, 398 U.S. 6, 10–
11, 90 S.Ct. 1537, 1540, 26 L.Ed.2d 6 (1970) (same). On
numerous occasions the Supreme Court has also emphasized
that “ill will toward the plaintiff, or bad motives, are not
elements of the New York Times standard,” Rosenbloom v.
Metromedia, Inc., 403 U.S. 29, 52 n. 18, 91 S.Ct. 1811, 1824
n. 18, 29 L.Ed.2d 296 (1971) (Brennan, J., plurality opinion);
Old Dominion Branch No. 496, Nat'l Ass'n of Letter Carriers
v. Austin, supra, 418 U.S. at 281, 94 S.Ct. at 2779, and that
jury instructions that include ill will as an element of actual
malice are “constitutionally insufficient.” Rosenblatt v. Baer,
383 U.S. 75, 84, 86 S.Ct. 669, 675, 15 L.Ed.2d 597 (1966).
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See Beckley Newspapers Corp. v. Hanks, supra, 389 U.S. at
82, 88 S.Ct. at 198; Henry v. Collins, 380 U.S. 356, 357, 85
S.Ct. 992, 993, 13 L.Ed.2d 892 (1965).


In the majority's view, the force and reach of these emphatic
holdings are limited to establishing that, although ill will
alone does not establish actual malice, it is nonetheless
probative of actual malice. In my judgment, such a
view conflicts with the important principle articulated in
Garrison—that debate will be inhibited if trials and liability
may turn on the extent to which the speaker's feelings toward
the subject of the speech may have strayed from a fiercely
guarded neutrality. The difference between the recognized
chilling effect of the speaker's “risk that it will be proved in
court that he spoke out of hatred,” Garrison, supra, when the
proof is equivalent to actual malice, and the effect of such risk
when the proof is merely evidence of actual malice seems to
me insubstantial. The powerful insight underlying Garrison
and subsequent decisions suggests that ill will should not, in
any circumstances, be considered probative of actual malice.
See Ryan v. Brooks, 634 F.2d 726, 731 n. 4 (4th Cir.1980)
(“malevolence, ill-will or spite * * * is irrelevant in First


Amendment cases”).11


*154  **134  Even if ill will may be probative of actual
malice in certain circumstances, however, I am convinced that
the evidence which the majority claims to rely on in this case
is utterly unable to provide any probative force for a finding of
knowledge of falsity or reckless disregard of truth or falsity.


(a) The Post. The majority describes the Post as “a newspaper
which seeks, among other things, hard-hitting investigative
stories.” Maj. op. at 121. For the majority, this journalistic
concern becomes the beginning of evidence of actual malice:
“Regardless of whether one chooses to characterize this
policy as conducive to ‘hard-hitting investigative journalism,’
or * * * ‘sophisticated muckraking,’ it certainly is relevant
to the inquiry of whether a newspaper's employees acted in
reckless disregard of whether a statement is false or not.” Id.
at 121.


This conclusion represents a sharp departure from the
principles of free and vigorous discussion that have been
the touchstone of First Amendment jurisprudence. It is a
conclusion fraught with the potential to shrink the First
Amendment's “majestic protection,” Bose, supra, 104 S.Ct.
at 1961. In our society speech may be controversial and
contentious; words may be intended to arouse, disturb,
provoke, and upset. For a primary “function of free speech


under our system of government is to invite dispute. It may
indeed best serve its high purpose when it induces a condition
of unrest, creates dissatisfaction with conditions as they are,
or even stirs people to anger.” Terminiello v. Chicago, 337
U.S. 1, 4, 69 S.Ct. 894, 896, 93 L.Ed. 1131 (1949).


Muckraking—a term developed when writers like Lincoln
Steffens, Ida Tarbell, and Upton Sinclair relentlessly exposed


pervasive corruption12—may be seen to serve that high
purpose even if it offends and startles; so, too, hoping that
readers will react in colorful terms to front page stories
fits comfortably within the traditions of a free press and a
nation that has nothing to fear from an aroused citizenry. As
Justice Brandeis observed, “Like the course of the heavenly
bodies, harmony in national life is a resultant of the struggle
between contending forces.” Gilbert v. Minnesota, 254 U.S.
325, 338, 41 S.Ct. 125, 129, 65 L.Ed. 287 (1920) (Brandeis,
J., dissenting).


Scant authority supports the majority's remarkable innovation
in First Amendment jurisprudence. The majority cites Chief
Justice Warren's concurring opinion in Curtis Publishing
Co. v. Butts, 388 U.S. 130, 162, 87 S.Ct. 1975, 1995, 18
L.Ed.2d 1094 (1967) (Warren, C.J., concurring in result),
and his reference to “ ‘sophisticated muckraking,’ ” id.
at 169, 87 S.Ct. at 1999 (quoting Saturday Evening Post
announcement). This is a slim reed indeed to support the
majority's expansive construction. Chief Justice Warren's


comment is ambiguous and of dubious precedential value.13


No federal court has ever relied on *155  **135
muckraking as an indication of actual malice, and the
Supreme Court has not even mentioned it since Butts.


In stark contrast to fundamental First Amendment principles
and the clear and convincing evidence of actual malice
required by Supreme Court cases from New York Times to
Bose, the majority is prepared to give at least some probative
weight to a newspaper's emphasis on attention-getting stories.
“Woodward, as editor, wanted from his reporters the same
kind of stories in which he built his own reputation: high-
impact investigative stories on wrongdoing. * * * From
Woodward's testimony it was proper for the jury to infer
that the Post put some pressure on its reporters to come up
with ‘holy * * * ’ stories.” Maj. op. at 120–21. Such is the
basis for the majority's arresting conclusion that the Post's
policy contributes to a finding that its “employees acted with
reckless disregard of whether a statement is false or not.” Id.
at 122. This deep hostility to an aggressive press is directly
contrary to the mandates of the Supreme Court and the spirit
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of a free press. Indeed, the majority itself acknowledges that a
central objective of New York Times is served by a newspaper
“acting as watchdog for the public.” Maj. op. at 122 n. 39.
Yet that recognition is flatly inconsistent with the majority's
holding that the Post's policy of “hard-hitting investigative
journalism” somehow helps to establish recklessness. Id. at
121. In my judgment, neither a newspaper's muckraking
policy nor its hard-hitting investigative journalism should
ever be considered probative of actual malice.


(b) Tyler. Similarly, even if motive may be probative of actual
malice, the facts in the record do not support the majority's
finding that Tyler revealed a motive that would represent an
indication of actual malice.


Conceding that Tyler “had little reason for personal animus,”
the majority concludes that Tyler wanted “to ‘get’ Mobil
and the Tavoulareases * * * for the sake of a big story and
because of [his] general bias against the oil industry.” Maj.
op. at 118 (emphasis in original). The majority relies on four
statements of Tyler and the fact that Mobil had publicly taken
issue with a story Tyler had previously written. None of these
bits of evidence is substantial enough to suggest a motive
indicative of actual malice. Three of the four statements seem
well within the scope of a working journalist's vernacular. He
speculated that the impact of the story might be to “knock
off one of the seven sisters,” RE 789, he referred to his
article in part as a “case against Tavoulareas,” RE 2489,
and he characterized a session between Tavoulareas and Post
editors as one in which the Post “blew [Tavoulareas] out
of the water.” RE 857–858. These statements do reveal that
Tyler, in conversation and in a memorandum, sometimes
betrayed a less than Diogenes-like demeanor, but that is
hardly sufficient to find the statements probative of actual
malice. The fourth statement—that Tyler asked Piro about a
source who could gain access to Tavoulareas' safe—is more
troubling. But however reprehensible a journalistic practice,
such a request is in no sense indicative of a motive suggesting
a knowledge of falsity or a reckless disregard of truth or
falsity; indeed, if he was not joking it is evidence that Tyler
sought documentary support, however objectionably. Finally,
to hold that objections by a major company to a reporter's
coverage of it is probative of a motive suggesting actual
malice serves to chill the kind of aggressive journalism that
the First Amendment should foster and that the majority itself
recognizes as “a vital service * * * protected by the New
York Times actual malice standard.” Maj. op. at 121 n. 39.
The record contains evidence that Tyler's assignment to the
piece was rooted in the fact that his area *156  **136  of


expertise was the energy business, rather than any motive to
“get” Tavoulareas and Mobil. RE 2157–2158.


(c) Golden. The majority also found that evidence indicating
Golden's “primary motive in working on the story was to
get a byline on a Post story,” represents “evidence of motive
[that] has considerable bearing on whether or not he acted
with actual malice.” Maj. op. at 120 (emphasis in original).
The question before this court is whether Golden acted
with knowledge of falsity, or reckless disregard of truth or
falsity. A desire to succeed and advance, in the journalistic
or any profession, does not pose an inherent conflict with the
requirements of professional rigor. Even if Golden was, as
the majority asserts, “an ambitious young reporter looking
for his big break,” id. at 120, that ambition seems to me
completely irrelevant to the question of knowledge or reckless
disregard of falsity; the majority's holding places any reporter
who reveals personal ambition in a more vulnerable position.
This is not “the breathing space that gives life to the First
Amendment.” Bose, supra, 104 S.Ct. at 1967.


(d) Piro. Piro's animosity toward the Tavoulareas family is
clear. To the extent that the majority focuses solely in this
factor on Piro's motivation, it is, of course, only relevant to
the determination of Piro's actual malice. To the extent that
the majority also means for this motivation to be relevant to
the Post defendants' state of mind, the majority seeks to count
Piro's motivation in its “cumulation” twice: as discussed
below, the majority also counts it in its “reliance on sources”
section, see text at 162 infra; maj. op. at 129.


2. The Post's editorial decisions. The majority continues
its reliance on unsupported and impermissible factors
when it offers two conclusions about the Post's editorial
policy as indicia of actual malice—that the Post failed
to include certain information available to it and that the
Post consistently resolved ambiguities in the light most
damaging to Tavoulareas. As Judge Gasch found, according
these conclusions probative weight conflicts sharply with
the record in this case and with controlling Supreme Court
precedent.


(a) Failure to include certain information. The majority
rejects Judge Gasch's conclusion that the supposed omission
of certain information failed to “show that [Tyler] acted in
reckless disregard of the truth,” 567 F.Supp. at 659. See maj.
op. at 125. But the majority misconstrues the holding below,
for it writes as though the court had held that suppression
of information is never relevant to an actual malice inquiry.
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See id. at 125–26. Judge Gasch explicitly recognized that
“if the defendants possessed information that showed that
some of the article was incorrect, ignoring it would constitute
actual malice.” 567 F.Supp. at 657. Judge Gasch carefully and
properly examined the claimed omissions and determined that
the disputed material had been substantially included; as a
result, in this case, the claimed omissions were not probative
of actual malice.


An independent review of the record confirms this
conclusion. The majority maintains that three sets of facts
were omitted: comments by Mobil outside director Lewis
Lapham, information about the benefits of the SAMARCO-
Atlas relationship, and internal Mobil memoranda. On the
Lapham comments Judge Gasch found: “Despite the fact
that the November 30 article did not contain this exact
information, it did include at least three paragraphs that
conveyed almost everything that Lapham had said.” 567
F.Supp. at 658. The differences that the majority points to,
maj. op. at 123–24, are hardly substantial enough to be
indicative of knowledge of falsity or reckless disregard of
truth or falsity. The differences largely amount to whether
the Post should have included a board member's report
of his belief in the Mobil chairman's assurances about the
SAMARCO-Atlas relationship along with its report of the
Mobil chairman's assurances. To hold such a difference
probative of actual malice—even probative “cumulatively”—
not only is illogical but thrusts this court *157  **137  far
too deeply into the nuances of editorial discretion.


The majority's reliance on the other two claimed omissions
is similarly misplaced. The absence of information on the
benefits of the SAMARCO transaction lacks any probative
weight as an indication of actual malice. “The November
30 article simply did not relate whether the establishment
of Atlas was a good or bad business decision.” 567 F.Supp.
at 659. The majority emphasizes that the Post alluded to “
‘millions of dollars in business' ” and “ ‘exclusive, no-bid
contracts,’ ” maj. op. at 124; both allusions were undeniably
true. Similarly, the substance of the Mobil memoranda—
the Mobil executive vice president's announcement of arm's
length dealings with SAMARCO and Tavoulareas' statement
that he would not be involved in SAMARCO-Atlas matters
—were, as Judge Gasch found, “essentially summarize[d]” in
the Post article. 567 F.Supp. at 659 n. 15. Instead of adding
that the Mobil executive vice president wrote that dealings
were arm's length, the Post said only that the Mobil chairman
told the Board about the arrangements and Tavoulareas'
non-involvement; instead of adding that Tavoulareas wrote


the executive vice president to disassociate himself from
SAMARCO-Atlas, it reported Tavoulareas' statement that he
had disassociated himself. Such variations seem well within
the editor's “inevitabl[e] * * * set of choices,” Time, Inc. v.
Pape, 401 U.S. 279, 286, 91 S.Ct. 633, 637, 28 L.Ed.2d 45
(1971), and it would greatly shrink the “constitutional zone of
protection,” id. at 291, 91 S.Ct. at 640, afforded by the New
York Times principles to hold such judgments even partially
probative of actual malice.


(b) Resolution of ambiguities. Similarly, the argument that
the Post consistently resolved ambiguities in the light most
damaging to the plaintiff and that this process was at least
partially probative of actual malice is supported neither by the
governing precedents and principles nor by an independent
examination of the record.


The majority premises its discussion about the resolution of
ambiguities on its view that, “to the extent that the facts
known to the defendants * * * were susceptible of more
than one possible interpretation, the numerous instances in
which the defendants selected the most damaging—and most
sensation—alternative is some evidence which a jury, and
an appellate court on review, can evaluate in determining
whether publication was made with reckless disregard of
whether it was false or not.” Maj. op. at 123 (emphasis in
original).


It is a remarkable feat to reinterpret Time, Inc. v. Pape, supra,
to establish that reasonable resolution of ambiguities may be
probative of actual malice, so long as the resolution is not
the sole piece of evidence. The majority accurately quotes the
penultimate sentences from Pape, maj. op. at 122. Despite the
majority's italicization of one word, however, Pape contains
no hint that reasonable resolution of ambiguities should
have some probative weight in establishing knowledge of
falsity or reckless disregard of truth or falsity. The majority's
reinterpretation undermines the central thrust of Pape —the
deference to be accorded “possible rational interpretations” of
a situation that “bristle[s] with ambiguities,” 401 U.S. at 290,


91 S.Ct. at 639,14 because of the “almost infinite variety of
shadings” and “inevitabl[e] * * * set of choices” with confront
publishers.  Id. at 286, 91 S.Ct. at 637.


Nor does invocation of cumulation provide the support that
Pape does not. Indeed, in Bose the Court specifically refused
to give probative weight to a rational interpretation of an
ambiguous situation even in conjunction with other pieces
of evidence: “adoption of the language chosen was ‘one of
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a number of possible rational interpretations' of an event
‘that bristled with ambiguities' and descriptive challenges
for the writer. * * * The choice of such language, *158
**138  though reflecting a misconception, does not place


the speech beyond the outer limits of the First Amendment's
broad protective umbrella.” Bose, supra, 104 S.Ct. at 1966
(quoting Pape ). See also Ryan v. Brooks, supra, 634 F.2d at
733 (finding resolution of ambiguities in light most damaging
to plaintiff not probative of actual malice even in conjunction
with other pieces of evidence). Pape and Bose thus establish
that rational interpretations of ambiguous situations do not


contribute to a finding of actual malice.15


Whether or not the majority's view is accepted, however,
it is at least clear that some sustained consideration of the
relevant interpretations and the underlying events to which
they refer is required to evaluate the resolution of ambiguities.
The majority makes no such serious effort to evaluate the
interpretations at issue; indeed, it does not even identify
them. Rather, the majority is content to assert that there was
a “consistent selection of the inferences most damaging to
the Tavoulareases,” maj. op. at 121 (emphasis in original),
without specifying which inferences and what they were
inferring. Such a blanket, unexplained assertion is far from
the rigorous, independent evaluation of the record required by


New York Times and subsequent decisions.16


3. The Checket conversation and the “dispatch” of Hoffmann.
The majority cites a conflict between the Tyler and Checket
accounts of the substance of their conversation as an indicium
of actual malice. Maj. op. at 125–26. According to the
majority, this conflict is probative of actual malice because the
Checket conversation is the only source besides Piro for the
article's statement that Tavoulareas “personally dispatched”
Hoffmann to Atlas. The majority concludes, “[I]t is clearly
possible that Tyler deliberately falsified his notes.” Id. at
126. The majority thus rejects Judge Gasch's conclusion
that “Tyler may * * * have been negligent in transcribing
Checket's statement but plaintiff introduced no evidence that
would show that Tyler deliberately falsified this document.”
567 F.Supp. at 661 n. 18.


The majority's emphasis on the Checket conversation is
misguided. For the undisputed evidence in the record reveals
that the Checket conversation—under either version—was far
from Tyler's sole source for the conclusion that Tavoulareas
“personally dispatched” Hoffmann. As found by Judge
Gasch, Tavoulareas “apparently participated to some extent in
the discussions that led to Hoffmann's temporary assignment


at Atlas.” Id. at 661. The majority simply ignores this
finding. Yet the evidence in the record fully supports *159
**139  Judge Gasch's determination. Wolfe wrote to Tyler


that “Mr. Tavoulareas played a minor role * * * in the
arrangements made when G. Comnas departed from Atlas.
Since it was on Mobil's recommendation (including Mr.
Tavoulareas'), because of long personal acquaintance with G.
Comnas, that he negotiate with SAMARCO it was logical
that Mr. Tavoulareas participate to the extent of assuring a
settlement that was fair and equitable to both parties * *
*. Since Mobil had originally recommended G. Comnas to
SAMARCO, we felt an obligation to SAMARCO to maintain
quality management of their operations. We made H. R.
Hoffmann * * * available as an interim manager of Atlas.” RE


2345.17 In the face of this undisputed statement by Mobil —
acknowledging that Tavoulareas played a role, albeit “minor,”
in Comnas' departure, and then shifting to “we” without
distinguishing Tavoulareas—the majority's emphasis on the


Checket conversation is plainly mistaken.18


4. Other indicia of actual malice. The majority cites three
“other indicia of actual malice”—the Post's failure to retract,
the lack of deadline pressure, and the knowledge of the harm
the article would cause. All three are of questionable legal
force; even if all three were valid indicia of actual malice, the
evidence in the record does not support a finding that they
were indicia of actual malice in this case.


In considering the Post's refusal to retract the majority
argues that “[t]he correct view” is that “ ‘[u]nder certain
circumstances evidence [of a refusal by a publisher to retract
a statement after it has been demonstrated to him to be
both false and defamatory] ... might be relevant in showing
recklessness at the time the statement was published.’ ”
Maj. op. at 132 (brackets in original; citation omitted). The
majority brushes aside the Supreme Court's view in New
York Times that a refusal to retract was not probative of
actual malice by arguing that the Court's use of the word
“adequate” meant only that refusal to retract could not be the
sole evidence. Id. The majority fails to mention, however, that
the Court was considering the refusal to retract along with
other claimed pieces of evidence. See New York Times, supra,


376 U.S. at 286–87, 84 S.Ct. at 729.19 Similarly, the majority
does not mention that, in Bose, the Court did not even consider
the publisher's refusal to retract, which it had mentioned in its
statement of facts, 104 S.Ct. at 1953, when it considered all
of the possible facts which might lead to a determination of
actual malice. Id. at 1965–67.
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Even if the majority's view is accepted, however, there is
no evidence in the record to support the view that there
had been the necessary demonstration to the Post of falsity
and defamation. The majority does not pause to explain
when and how such a demonstration—essential, under the
majority's formulation, if refusal to retract is to be considered
an indicium of actual malice—was made. In addition, the Post
reported Mobil's response in two articles (on December 1 and
December 4) as well as additional facts provided by Mobil
(on December 7). RE 2559, 2561, 2562.


The majority also argues that the absence of deadline pressure
was “evidence that the jury could fairly consider” because
“[t]he defendants had ample time to search for corroboration
of Comnas' statements.” *160  **140  Maj. op. at 131. Even
if such a relationship between deadlines and constitutional


principles were established,20 the evidence in the record does
not support a finding that the timing of this article was
probative of actual malice. First, as will be discussed infra,
Comnas' statements had largely been corroborated by other
sources. Second, Tyler's investigative efforts over the course
of the month that he spent researching this article establish
considerable efforts to corroborate. Third, since Mobil gave
no indication of further cooperation, it is difficult to see
what further efforts Tyler should have undertaken. Fourth,
despite the majority's comment about the “[a]bsence of time
pressure,” maj. op. at 131, undisputed evidence in the record
suggests substantial time pressure—Tyler had learned both
that a congressional committee would soon go public with the
relevant information and that the New York Times was also
investigating the story. RE 1100, 1126. Under the majority's
own terms, then, the timing of publication in this case does
not amount to evidence of actual malice.


Finally, the majority alludes to “[k]nowledge of the harm
likely to follow publication” as an indication of actual malice.
Maj. op. at 131. In contrast, in a series of cases in which
serious harm was obvious the Supreme Court has not even
mentioned knowledge of harm as a possible factor probative
of actual malice. See, e.g., St. Amant v. Thompson, 390 U.S.
727, 88 S.Ct. 1323, 20 L.Ed.2d 262 (1968) (allegation of
corruption); Time, Inc. v. Pape, supra, 401 U.S. 279, 91
S.Ct. 633, 28 L.Ed.2d 45 (allegation of police brutality).
Furthermore, if knowledge of harm has any probative weight
it must be slight, for an inquiry into knowledge of harm diverts
from the central inquiry into knowledge of falsity.


C. Potentially Probative Factors


The majority argues that we must consider the indicia of
actual malice as cumulative circumstantial evidence, but since
the indicia analyzed above are unsupported, either in the
governing legal principles or in the record, cumulation of
them is equally without weight. Our inquiry must focus,
therefore, on the two potentially probative sources—the
Peterson memorandum and the reliability of sources. These
factors may be bricks, but they utterly fail to build the
majority's wall: they fail to establish, by clear and convincing
evidence, knowledge of falsity or reckless disregard of truth
or falsity.


1. The Peterson memorandum. Judge Gasch considered
the Peterson memo at length. The majority, however,
misconstrues his analysis of the inferences that could
reasonably be drawn from it. Undertaking the required review
of the record, Judge Gasch concluded that “[t]here is no
evidence whatsoever to show that Ms. Peterson had any
‘inside’ information about Tyler's sources or research that
would enable her to know, or even suspect, that the story
was inaccurate. She was merely expressing her uninformed
opinion that she found the story hard to believe.” 567 F.Supp.
at 655 (emphasis added). The majority fails to offer a shred
of evidence which contradicts this finding. Instead, it seeks to
emphasize the jury's right to disbelieve Peterson's testimony.
But even if Peterson's testimony is disbelieved, the rejection
of her testimony clearly fails to provide affirmative evidence
that her opinion was informed, rather than uninformed. See
Bose, supra, 104 S.Ct. at 1966 (“discredited testimony is
not considered a sufficient basis for drawing a contrary
conclusion”); Moore v. Chesapeake & Ohio R. Co., 340 U.S.
573, 576, 71 S.Ct. 428, 429, 95 L.Ed. 547 (1951).


There is no evidence in the record to support the view that
Peterson's opinion was informed. Indeed, the memo as a
whole makes clear that Peterson had no knowledge of sources
and research beyond what she had read in the article. RE
2486–2487. Furthermore, the undisputed evidence in the
record does establish that Tyler *161  **141  produced a
point-by-point rebuttal to the Peterson memo for Greider, the
senior editor ultimately responsible for the article. RE 2487–
2491. Under these circumstances the thrust of the trial court's
analysis was eminently correct; the evidence in the record did
not support the view that Peterson's memo proved the Post's
knowledge of falsity, or reckless disregard of truth or falsity.
At most, it shows that the editor with ultimate decisionmaking
responsibility had before him two paragraphs raising doubts
from an editor—in whatever role—who had no independent
knowledge of the subject or sources and the lengthy rebuttal,
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as well as the article itself, from a reporter who had previously
written about energy issues and who had spent a month of
research on the subject and sources. The inference of actual
malice—or even a substantial indication of actual malice—
that the majority seeks to draw is unwarranted.


To be sure, the majority does not quite claim that the Peterson
memo itself provides clear and convincing proof of knowing
or reckless falsity. Plainly, the memo could not bear such
interpretation. Instead, the majority seeks to impute some
additional weight to the memo through the coloration of
other pieces of evidence. Maj. op. at 116. But, as discussed,
the majority's “other evidence,” id., consists largely of
totally impermissible and insubstantial considerations—a
newspaper's reputation, a journalist's ambition, the reasonable
resolution of ambiguity, and the like. These inappropriate
factors cannot bolster the Peterson memo and give it some
added force; the memo must be evaluated without the
distortion of such unacceptable considerations.


Since the evidence in the record does not support a view that
Peterson's opinion was informed, and since the evidence in
the record establishes that Tyler and the Post editors engaged
in far more extensive preparation and investigation than
Peterson, the Peterson memo fails to assume the probative
weight adopted by the majority and properly rejected below.


2. The reliability of sources. The majority correctly notes
that “[r]eliance on the unsupported word of obviously biased
sources for key allegations is evidence which a jury is entitled
to consider in evaluating the existence of actual malice.” Maj.
op. at 131 (emphasis in original). The validity of this general
proposition is clear. See St. Amant v. Thompson, supra, 390
U.S. at 732, 88 S.Ct. at 1326. But in this case the evidence
in the record does not support the necessary finding that
the defendant relied on “the unsupported word of obviously
biased sources for key allegations.” Id.


(a) Comnas. “[R]eliance upon George Comnas,” Judge Gasch
concluded, “* * * does not come close to approaching the
level of recklessness required by the Supreme Court.” 567
F.Supp. at 656. The majority rejects this conclusion.


The majority argues that the evidence in the record supports
a finding that Tyler had reason to doubt Comnas' veracity.
Relying primarily on Tyler's awareness of allegations that
Comnas left Atlas because of dissatisfaction over his business
performance, it thus rejects Judge Gasch's conclusion that
such awareness did not necessarily constitute reliance on


an obviously unreliable source. True to its method, the
majority discards the evidence in the record mitigating the
view that reliance on Comnas was an act of recklessness.
As Tyler knew, Tavoulareas had told the SEC that “our
people had every confidence in the world” in Comnas.
RE 2446. Similarly, on Mobil's behalf Paul Wolfe wrote
Tyler of Tavoulareas' “long personal acquaintance with G.
Comnas” and “Mobil's recommendation” of Comnas. RE
2345. Tyler had also read Comnas' testimony to congressional
investigators, which corresponded to his statements to Tyler.
RE 2129–2131, 2467–2745. The majority maintains that
Tyler must have known of rumors about Comnas being
involved in scandals. However, except for Piro's statement
the majority is unable to point to a shred of evidence
suggesting Tyler's knowledge of these rumors. Instead, it
asserts that Kousi must have told Tyler of rumors involving
Comnas *162  **142  even though Kousi never offered such
testimony. Maj. op. at 129. As Judge Gasch found, Tyler's
knowledge of Comnas' background, placed in the context of
the evidence in the record rather than the majority's skewed
presentation, fails to assume the great probative weight
that the majority seeks. Cf. St. Amant v. Thompson, supra,
390 U.S. at 733, 88 S.Ct. at 1326 (reliance on a dissident
union member's comments about the union leadership did
not amount to “evidence in the record of [the dissident's]
reputation for veracity”).


Critically, whatever Tyler's knowledge of Comnas'
background, the majority finds an “absence of * * *
corroboration” for Comnas' statements. Maj. op. at 129.
However, as Judge Gasch found, “[M]uch of Comnas'
information was independently verified by other sources
whose credibility even the plaintiff does not now challenge.”
567 F.Supp. at 656. For instance, the majority directs its
attention to Comnas as the source of the Post statement
that “Tavoulareas ‘set up’ Peter by ‘personally urging’ his
inclusion in Atlas.” Maj. op. at 129. Yet the evidence
in the record is clear that former SAMARCO director
Kousi, whose credibility has not been challenged, told Tyler
that the hiring of Peter was a “nepotistic act.” RE 1165,
1237, 1927–1928. The majority summarily and unjustifiably
rejects this evidence because Kousi's deposition contained
“no supporting facts” for this conclusion. Maj. op. at 129
n. 45. Given Kousi's position, knowledge, and undisputed
veracity, his comment should be credited as corroboration
of Comnas; it is at least a significant piece of evidence
that compels greater attention and weight than the majority
accords it. Furthermore, as noted, Comnas' statement was
also at least partially corroborated by Tavoulareas' SEC
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testimony about his recruitment of Comnas and knowledge of
Comnas' business relationship with his son. RE 2424–2425.
On behalf of Mobil, Wolfe also confirmed that Tavoulareas
had played a major role in establishing SAMARCO and Atlas
and in recruiting Comnas. RE 2344–2345. The record thus
shows that Tyler corroborated the major pieces of information
provided by Comnas. The use of questionable sources does
not contribute to a finding of actual malice when the writer
“used nothing from it that was not also found in his other
sources.” Ryan v. Brooks, supra, 634 F.2d at 733.


(b) Piro. Judge Gasch found that Piro “was not a primary,
or even a secondary, source for the November 30 article.”
567 F.Supp. at 657. In contrast, the majority points to three
statements for which it claims that Piro was an important
source. The various sources for two of these statements
—that Tavoulareas “personally dispatched” Hoffmann and
that he “personally urged” Peter's inclusion as a partner—
have been discussed at length. The third statement—that
Tavoulareas expressed an interest in “giving Peter a little
nudge to get him along”—was specifically attributed to
Piro; Piro's estrangement from the family was clearly noted;
and Tavoulareas' denial was fully reported. ¶ 29. Moreover,
the record is clear that Tyler chose not to use information
provided by Piro which he could not corroborate from other
sources. Under these circumstances, the quoting of Piro failed
to establish a reliance on unreliable sources that carries
significant probative weight in establishing actual malice by
clear and convincing evidence.


Summary


Tyler and the Post editors had various sources of information
before them supporting a belief in each of the challenged
statements. Most of the factors cited by the majority are
insubstantial or inappropriate; the Peterson memo and the
reliance on sources simply do not establish clear and
convincing evidence of knowledge or reckless disregard of
falsity. In short, the majority's “wall” is a house of cards that
collapses under the rigorous scrutiny demanded by precedent
and principle.


IV. Tavoulareas' Status as a Limited Purpose Public Figure


The actual malice standard, of course, must be met only
if Tavoulareas is a public *163  **143  figure, or for
punitive damages if he is a private person. Gertz v. Robert


Welch, Inc., 418 U.S. 323, 342, 350, 94 S.Ct. 2997, 3008,
3012, 41 L.Ed.2d 789 (1974). Gertz also established two
types of public figures: general purpose, those of “general
fame or notoriety in the community, and pervasive in the
affairs of society,” id. at 352, 94 S.Ct. at 3013, and limited
purpose, those who “have thrust themselves to the forefront
of particular public controversies in order to influence the
resolution of the issues involved.” Id. at 345, 94 S.Ct. at 3009.


Judge Gasch determined, on the basis of this circuit's
controlling opinion in Waldbaum v. Fairchild Publications,
Inc., 627 F.2d 1287 (D.C.Cir.1980), that Tavoulareas was
a limited purpose public figure. Though the majority finds
it unnecessary to reach the issue because of its conclusion
that the defendants acted with actual malice, it expresses
reservations about this determination. See maj. op. at 103 n.
12. I believe that Judge Gasch's analysis was eminently sound
and fully supported by the evidence in the record.


Waldbaum sets forth the standards for determining public
figure status. “[T]he general public figure is a rare creature,”
627 F.2d at 1292, because general public figure status must be
supported by “ ‘clear evidence of general fame or notoriety
in the community, and pervasive involvement in the affairs of
society.’ ” Id (quoting Gertz v. Robert Welch, Inc., supra, 418
U.S. at 352, 94 S.Ct. at 3013). Limited public figure status is
determined by a three-prong test: (1) “the court must isolate
a public controversy,” id. at 1296, (2) “the court * * * must
analyze the plaintiff's role in it,” id. at 1297, and (3) “the
alleged defamation must have been germane to the plaintiff's
participation in the controversy.” Id. at 1298.


Judge Gasch determined that all three prongs of the
Waldbaum test were met. For the first prong—the public
controversy requirement—he concluded, “[T]he Court is
convinced that defendants have established the existence of
a public controversy over Mobil's (and William Tavoulareas')
business dealings in Saudi Arabia and also over Mobil's (and
William Tavoulareas') role in SAMARCO and its business
—through SAMARCO—with Atlas prior to the publication
of The Post's two articles on the subject.” Memorandum
Opinion of District Court in Civil Action No. 80–3032 filed
July 26, 1982 (Mem.Op.) at 7, RE 715 (emphasis in original).
The evidence submitted by the defendant leaves no doubt
that Tavoulareas eagerly sought and obtained the public


spotlight to advocate views on relations with Saudi Arabia,21


and to feature Mobil's efforts in Saudi Arabia, including


the SAMARCO relationship.22 This controversy— *164
**144  Mobil's dealings with Saudi Arabia in general and
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SAMARCO in particular—thus clearly met the Waldbaum
standard for establishing a public controversy. “[T]he issue
was being debated publicly and * * * it had foreseeable
and substantial ramifications for non-participants,” 627 F.2d
at 1297—as Tavoulareas repeatedly stressed in his public
remarks. “In coming forward to play a prominent role in
a heated controversy he rendered himself a public figure—
someone who might expect public commentary both admiring
and, as is not uncommon when passions run high and
substantial interests are at stake, of a hurtful and perhaps
unfair nature.” McBride v. Merrell Dow & Pharmaceuticals,
Inc., supra, 717 F.2d at 1466.


The second and third prongs are sufficiently indisputable as
to merit only brief discussion. The second prong concerns
Tavoulareas' role in the public controversy: “William
Tavoulareas undeniably played an important role at least
in the conception of Samarco as a joint American-Saudi
Arabian Shipping concern and in the formulation of the idea
for an independent ship management company in the nature
of Atlas. He also is the chief architect of Mobil's special
relationship with the Saudi Arabians.” Mem. Op. at 7, RE
715. Similarly, the third prong is also clearly satisfied: “[T]he
alleged defamation unquestionably concerned one aspect
of the overall Mobil-Saudi Arabian relationship or, more
narrowly, of the specific Mobil-Atlas-Samarco relationship.”


Id.23


Furthermore, Tavoulareas' leadership on a broad range of
public issues is at least noteworthy. He has taken great
pride in the role of public advocate and has urged others to


follow his, and Mobil's, lead.24 This leadership role has been


especially conspicuous on energy issues.25 Such leadership
is particularly significant because *165  **145  Tavoulareas
commands media attention and space virtually at will.
Indeed, Tavoulareas has relished Mobil's extensive publicity
operation, including its ability to purchase response space
in major newspapers. See RE 393. He thus has the capacity
for “self-help” that the Supreme Court has recognized as an
important attribute of a public figure. Gertz v. Robert Welch,
Inc., supra, 418 U.S. at 344, 94 S.Ct. at 3009.


It is instructive to compare Tavoulareas and Mobil with the
plaintiff and his company in Waldbaum. The court judge
Waldbaum to be a limited purpose public figure because
Waldbaum “ ‘did not become merely a boardroom president
whose vision was limited to the balance sheet. He became an
activist, projecting his own image and that of the cooperative
far beyond the dollars and cents aspects of marketing.’ ”


627 F.2d at 1300 (quoting District Court). On a far broader
scale and with far more success, Tavoulareas also became an
activist and projected an image far beyond the dollars and


cents of oil marketing.26


V. Golden


I concur in the judgment affirming the j.n.o.v. with respect
to Golden. I concur, however, not only because I share the
publication concerns raised in the majority opinion, but also
because I am convinced that the record does not contain clear
and convincing evidence of actual malice on Golden's part.


VI. Piro


Tavoulareas claims that three of Piro's statements are false and
defamatory: (1) that William Tavoulareas set up his son as
a partner in Atlas; (2) that William Tavoulareas arranged for
Peter's first job with C.M. Lemos & Company; and (3) that
Tavoulareas dispatched a senior executive to help run Atlas.


Brief for appellant at 29.27


The majority again misconstrues Judge Gasch's opinion.
Judge Gasch, while noting that Piro poses “a more difficult
question of the existence of actual malice” than the Post
defendants, Memorandum-Order of District Court in Civil
Action No. 80–2387 filed May 29, 1983, at 2 n. 2, RE
766, properly emphasized the lack of clear and convincing
evidence of knowledge or reckless disregard of falsity.


In stating that Tavoulareas set up his son, Piro knew that Peter
Tavoulareas had received a lucrative job in a concern that
was involved in a business relationship with Mobil, which
William Tavoulareas headed. RE 907. The majority ignores
this knowledge. As a result the majority misconceives the
meaning of Piro's ignorance of the complexities of the Mobil-
SAMARCO-Atlas transactions. For the point is not that
statements made in ignorance are automatically protected;
rather, the point is that the ignorance, in conjunction with
his knowledge, did not provide evidence *166  **146  of
knowledge or reckless disregard of falsity.


For the statement about Peter's job, Piro knew that Lemos
was a friend of the Tavoulareas family and that Peter obtained
a job at his firm. RE 899. Indeed, in his SEC testimony
Tavoulareas testified that he played no role in Peter getting
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the job, but conceded that Lemos “was a personal friend” and
“must have known he was my son.” RE 2414. Though Piro did
not know any further details, this ignorance, considered with
his knowledge, does not provide the necessary affirmative
evidence of actual malice.


Finally, the statement about dispatching an executive poses
the hardest question, but it also fails to establish actual malice.
Piro said that he overheard Tavoulareas telling Checket
he had personally dispatched Hoffmann. RE 2089–2090.
Checket testified that he did not recall this conversation. RE
1844. Yet even if Checket's testimony is believed and Piro's
disbelieved, there is no affirmative evidence that Piro knew
of or recklessly disregarded falsity. As Bose stresses, 104
S.Ct. at 1966, disbelieving Piro's testimony is not affirmative
evidence of the contrary proposition. The record contains no
clear and convincing evidence that Piro's statement about the
Checket conversation was based on actual malice, rather than
on any number of possible other explanations—such as a
misunderstanding or a mistake. Thus the third statement also
fails to meet the high standard for actual malice emphasized
in Bose. Though it is a far closer case for Piro than for the
Post defendants, Tavoulareas has failed to prove by clear and
convincing evidence that Piro's statements were made with
knowledge or reckless disregard of falsity.


VII. Conclusion


The central question is whether the Constitution's guarantee
of free speech protects the disputed statements published by
the Post. Tyler knew that Tavoulareas personally recruited his
son's business associate to run a Mobil-conceived company
and that Tavoulareas' son ultimately landed a lucrative


partnership at the company; he wrote that Tavoulareas
“set up” his son. Tyler knew that Tavoulareas personally
participated in the arrangements for a transition in leadership
at the Mobil-conceived company; he wrote that Tavoulareas
“personally dispatched” the Mobil executive who assumed
command of the company. Tyler knew that the Mobil plans
called for Mobil ships to be managed by the Mobil-conceived
company after being leased to SAMARCO; he wrote that
Mobil “provided” ships to the company. These statements
emerged in the course of an extensively researched 85-
paragraph story, fully a fourth of which recounted Mobil's
version of the disputed events. I have no doubt that the
Constitution protects these statements in the circumstances
under which they were made.


This is an extremely important First Amendment case. If
this excessive jury verdict on these mundane, flimsy facts
is upheld, the effect on freedom of expression will be
incalculable. The message to the media will be unmistakable
—steer clear of unpleasant news stories and comments about
interests like Mobil or pay the price. Thus we will have
created a class of untouchables and abandoned our “profound
national commitment to the principle that debate on public
issues should be uninhibited, robust, and wide-open.”  New
York Times Co. v. Sullivan, supra, 376 U.S. at 270, 84 S.Ct.
at 721.


I respectfully dissent.


All Citations


759 F.2d 90, 245 U.S.App.D.C. 70, 53 USLW 2526, 11 Media
L. Rep. 1777


Footnotes
1 “[S]ome 12 or 14 other [oil] companies [were] establishing similar organizations ...” (Tr. 1090). One of defendants'


principal witnesses, a former director of the shipping concern of Fairfield-Maxwell Ltd., John Kousi, stated in his deposition
testimony that such circuitous leasing, in contemplation of Saudi preference laws, “was a commonly understood business
idea at the time,” devised as a means to capitalize on an opportunity to make substantial profits by using surplus tankers
laid up by the world-wide depression in oil (Tr. 3220–22, 3263, 3167), and that Atlas could operate ships at less cost
than Mobil (Tr. 3246).


2 Mobil stated that it wanted an independent shipping operation to avoid a conflict of interest between the shipping interests
of Mobil and those of Fairfield-Maxwell Ltd. (Tr. 3126).


3 In January, 1974, William Tavoulareas notified Mr. Warner, Chairman of Mobil's Board of Directors, that “there was a
chance of [his son Peter] participating in some kind of a venture with George Comnas” (Tr. 4135). Shortly thereafter,
the transaction was disclosed to George Birrell, Chairman of Mobil's Conflict of Interest Committee (Tr. 1515–18). Atlas
was organized in July, 1974 (Tr. 4427). Peter joined Atlas in August 1974 (Tr. 1521, 1958). On August 2, 1974, William
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Tavoulareas wrote a letter stating, “I will not make decisions” (Tr. 4136). And on the same date Mr. Wolfe wrote a letter
“notifying the people in the [Mobil] organization on a need to know basis of Peter's participation” (Tr. 4136).


4 Hoffmann's name was reported as Herman Hoffmann in the Post's November 30 article.


5 “Seven Sisters” is a colloquial term for the seven largest oil companies, one of which is Mobil.


6 A second article was published on December 1, 1979, but the jury found that it did not defame either of the plaintiffs.


7 E.g., the statement in ¶ 31 of the article that “the Mobil president's son was graduated from St. Johns University in New
York, where his father sits on the board of trustees,” and the following parenthetical aside in ¶ 68, immediately succeeding
quotation of Mobil's statement that “the overriding selection criteria for [ship management] operations is the prospect
of good, safe performance”: “(Atlas has lost one ship ... which exploded and burned last May.... The ship was sold for
scrap in July.).”


8 See discussion at pp. 133–134 infra.


9 The district court's charge to the jury similarly instructed that William Tavoulareas' complaint contended that the articles
reasonably implied:


That he breached his fiduciary duties to Mobil. That he wasted and misused assets of Mobil. That he wrongfully diverted
such assets to Peter Tavoulareas for his benefit, and four, that he committed criminal acts.


(Tr. 4550).


10 The Washington Post Co. is a large multimedia corporation which has substantial broadcast holdings and which publishes
magazines and newspapers, including the Post.


11 Also named in the complaint was Post president Katharine Graham, but the district court dismissed the case against her,
and the plaintiffs do not contest this. Accordingly, she is not a party to this appeal.


12 We note, however, that the public figure determination in this case would not be free from difficulty. The Supreme Court
has defined two classes of public figures. “General public figures” are those who are always, for every purpose, to be
considered public figures; the class is small and specifically limited to those who have “general fame or notoriety in the
community.” Gertz v. Robert Welch, Inc., 418 U.S. 323, 351–52, 94 S.Ct. 2997, 3013, 41 L.Ed.2d 789 (1974). The district
court rejected the suggestion that William Tavoulareas was an all-purpose public figure; in the absence of any evidence
that William Tavoulareas was a household word prior to the Post's accusations, that determination appears correct. More
common than general public figures, however, are “limited public figures,” i.e., those who are public figures only with
regard to certain issues. They are those who have “thrust themselves to the forefront of particular public controversies in
order to influence the resolution of the issues involved.” Id. at 345, 94 S.Ct. at 3009 (emphasis added). The district court
found that William Tavoulareas was a limited public figure.
The framework for analyzing limited public figures was set forth by this court in Waldbaum v. Fairchild Publications,
Inc., 627 F.2d 1287 (D.C.Cir.), cert. denied, 449 U.S. 898, 101 S.Ct. 266, 66 L.Ed.2d 128 (1980). The court must
(1) define the precise controversy involved, (2) analyze the plaintiff's role in the controversy, and (3) determine if the
defamatory material was germane to the plaintiff's participation in the controversy. Id. at 1296–98. The difficulty in this
case is finding any “particular public controversy” regarding the Mobil-Atlas-Samarco arrangement which existed before
Tyler's story was published. A defendant obviously cannot create a controversy by publishing defamatory falsehoods
and then escape liability by pointing to the resulting furor as evidence of a public controversy. The Post in its brief has
proffered several “controversies” to which its article might be “germane,” but without deciding the issue we note that
on this record these are either virtually non-existent (e.g., the alleged “pre-existing public controversy” over the Mobil-
Samarco-Atlas arrangements) or apparently unrelated to the subject of nepotism within Mobil (e.g,, the “debate” between
energy conservationists and those favoring increasing oil imports, or the alleged public controversy over Mobil continuing
to obtain oil from Saudi Arabia). Our disposition of the case, however, makes it unnecessary to reach these issues.


13 The Washington Post Co. is being sued in its corporate capacity. As a corporation, it acts only through its employees or
other agents. These employees include in this case not only reporter Tyler, but all those responsible for the November
30 article. It is the state of mind of these persons that connects liability to the Post. We note that the jury was properly
instructed in this regard (Tr. 4559).


14 Even though the trial judge may form opinions about the credibility of witnesses during the course of a jury trial, credibility
cannot be a factor in granting a motion for judgment n.o.v. Morelock v. NCR Corp., 586 F.2d 1096, 1104 (6th Cir.1978)
(“the trial court may neither weigh the evidence, pass on the credibility of witnesses nor substitute its judgment for that
of the jury”), cert. denied, 441 U.S. 906, 99 S.Ct. 1995, 60 L.Ed.2d 375 (1979); 5A J. Moore, Moore's Federal Practice
¶ 50.07 [2] (2d ed. 1984) (“the motion for judgment n.o.v. may be granted only when, without weighing the credibility of
the evidence, there can be but one reasonable conclusion as to the proper judgment”). A judgment n.o.v. is particularly
inappropriate where the case depends on witness credibility. Cf. Polehmus v. Water Island, Inc., 252 F.2d 924, 928 (3d
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Cir.1958). On review, an appellate court need not defer to any credibility findings used by the trial judge to support a
grant of judgment n.o.v., but any such credibility findings could indeed be grounds for reversal.


15 The Supreme Court noted:
The factual portion of the District Court's opinion may fairly be read as including the following findings: (1) Seligson's
[the defendant's engineer's] actual perception of the apparent movement of the sound source at the time the [speaker]
was tested was “along the wall” rather than “about the room”; (2) ... neither the “average reader,” nor any other intelligent
person, would interpret the word “about” to mean “across”; (3) Seligson is an intelligent, well educated person; (4) the
words “about the room” have the same meaning for Seligson as they do for the populace in general; and (5) although
he was otherwise a credible witness, Seligson's testimony that (a) he did not “know what made me pick that particular
choice of words” and (b) that the word “about” meant what he had drawn on the board, is not credible.


Id., 104 S.Ct. at 1965–66.


16 The Court recently reaffirmed this point in Patton v. Yount, 467 U.S. 1025, ––––, 104 S.Ct. 2885, 2892, 81 L.Ed.2d
847 (1984), where it noted that where the determination is one of credibility, it is largely one of demeanor. The Court
acknowledged, “[a]s we have said on numerous occasions, the trial court's resolution of such questions is entitled, even
on direct appeal, to ‘special deference,’ ” citing Bose. Id. This court has implicitly recognized this principle in Laebron v.
Washington Metro. Area Transit Auth., 749 F.2d 893, 897 (D.C.Cir.1984). Even the dissent confesses that the “[c]redibility
of a witness may be the most compelling case for deferring to the factfinder.” Dissent at 149. The factfinder here was
the jury.


17 It would not be valid to argue that the obfuscatory reading must be adopted or else the factfinder's credibility-based
determination on the ultimate issue itself would have to be accepted, thus destroying the core holding of the case. It is
possible for a credibility determination to conclude the ultimate issue for the defendant (which would not of course trigger
any requirement of independent review) but not against him. Only the defendant can testify of his own knowledge as to
his state of mind. Thus, the jury may choose to believe the defendant's assertion that he did not know the falsity of the
statement; it would not be permitted to consider the conclusory statement of someone else that he did.


18 As the dissent notes, see Dissent at 146, 148, the Supreme Court in Bose stated that judges must make “an independent
assessment ... of the evidence germane to the actual malice determination.” Bose, 104 S.Ct. at 1967 n. 31. But the Court
was not announcing some novel rule. It noted expressly that the rule in Bose, which originally was used for defamation
cases in New York Times v. Sullivan, had been applied “uncounted times before.” Bose, at 1966. The Guam Federation-
Alioto line of cases was decided in light of this standard. See Guam Federation, supra 492 F.2d at 442; Alioto, 519 F.2d
at 780. The Bose court did not even mention these cases, much less cast any doubt upon their continued vitality. Absent
some clear signal from the Court, we are reluctant to read Bose as overruling, sub silentio, such a well-reasoned and
well-established line of authority.


19 We make it clear that in no way will jury verdicts in libel cases be protected by indulging in unreasonable inferences on
appeal. No set of inferences could transfigure an otherwise inadequate factual record into a clear and convincing finding
of actual malice. The inferences drawn must be reasonable. Schneider v. Chrysler Motors Corp., 401 F.2d 549, 555 (8th
Cir.1968) (“plaintiff ... is not entitled to the benefit of unreasonable inferences, or inferences at war with undisputed facts”).
Moreover, as our discussion indicates, in performing our constitutionally prescribed function we conduct our own
independent review of the whole record under the mandate recently reaffirmed by the Supreme Court in Bose in
conjunction with the established rule for awarding a judgment n.o.v. While fully embracing the independent review
standard, the dissent ignores the important fact that we are reviewing a jury verdict set aside by a judgment n.o.v. This
is revealed in the dissent's curious and frequent citations to the “findings” of the trial judge and the dissent's suggestions
that those “findings” somehow control our review. See e.g., Dissent at 151, 152, 156, 157, 159, 160, 161–62. The dissent
thus takes two wholly contradictory positions. It is precisely because this court is independently reviewing the whole
record that it cannot be bound by any “findings” of the trial judge where, as in this case, the case was tried to a jury,
not to the trial court. The trial judge reviewed the evidence once. Now this court must undertake anew that same review
independently of the review already conducted by the district court judge. To be bound in the manner suggested by the
dissent would “cabin” our review and render it meaningless, see Dissent at 146, requiring of this court the impossible
task of independent review while still being bound by the district court's findings in support of the judgment n.o.v. Thus
the standard of review the dissent proposes is impossible to follow: it contradicts not only Supreme Court precedent, but
itself as well, and could not be followed without espousing the most blatant solecisms.


20 At trial William Tavoulareas presented evidence that his previous reputation for honesty, integrity, and fair dealing (Tr.
1510–13, 1947–48) was injured by the November 30 article by introducing additional defamatory publications spurred by
its publication (Tr. 1977–84, 1995–2018, 2037, 2139–54).
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21 Peterson interpreted the article to charge Atlas was “a $680,00 [sic]-a-year plaything for an indulged son” and in reacting
to the article wrote that “[i]t's impossible to believe that [William] Tavoulareas alone could put together such a scheme
for the sake of his son's business career” (J.A. 2486). Tyler's responsive memorandum stated:


Our story does show that Mobil's decisions in this case were not made for the traditional business reasons, or for the
reasons stated by Mobil.... It should not seem impossible that Mobil—which originally turned down a chance to join
Samarco—changed its mind after it dawned on Mobil's president that such a partnership would justify the creation of
a small management firm at a time when Tavoulareas' son was aspiring to such a career and was already at work
with one of the Greek shippers.


(J.A. 2489–90).


22 Discussion of falsity can be found, among other documents, principally in the following: Supplemental Memorandum of
Points and Authorities in Support of Alternative Motions of Defendants Post and Tyler, Tavoulareas v. Washington Post
Co., Civ. No. 80–3032, Doc. 367 (D.D.C. Oct. 1, 1982); Reply of Defendants Post and Tyler to Plaintiff's Opposition to
Alternative Motions, id., Doc. 377 (Nov. 23, 1982); Supplemental Post-Argument Memorandum of Defendants Post and
Tyler, id., Doc. 380 (Jan. 23, 1983); Points and Authorities in Support of Motion of Defendant Piro for Judgment n.o.v.,
Tavoulareas v. Piro, Civ. No. 80–2387, Doc. 348 (D.D.C. Aug. 4, 1982); Plaintiff's Memorandum of Points and Authorities
in Opposition to Alternative Motions of The Washington Post and Tyler for (1) Judgment n.o.v., (2) New Trial, or (3)
Reduction in the Amount of the Judgment, id., Doc. 372 (Nov. 1, 1982); Plaintiff's Memorandum of Points and Authorities
in Opposition to Motion of Defendant Piro for Judgment n.o.v., id., Doc. 371 (Nov. 1, 1982); Hearing (Revised Transcript)
8–13, 62, 74–77, id. (Dec. 16, 1982).


23 See note 16 supra and accompanying text.


24 William Tavoulareas testified that he told his superiors: “It's not a question of helping my son, it's now a question of not
standing in his way. I have nothing to do with this thing. George Comnas is asking him [Peter]” (Tr. 1293–94).


25 Defendants also point to a memorandum prepared by the staff of the House Subcommittee on Energy and Power. That
memorandum, however, summarizes Comnas' statements to subcommittee staff members made during an interview at
Comnas' home (J.A. 2467, 2471). Thus, its sole source of truthfulness is Comnas.


26 Comnas' motivation to offer Peter a position in Atlas may not have been that William had urged it, as appellees assert
occurred, but could easily have been that Comnas hoped by doing so he would curry favor with Peter's father, as appellant
argues. This is a reasonable inference which the jury was entitled to draw from the evidence.


27 Questioning of Paul Wolfe included the following:
Q. Mr. Wolfe, if anyone dispatched Harmon Hoffmann to London to help with Atlas, who did it?
A. I did.


(Tr. 1098).


28 Tavoulareas does not deny that Mobil, qua Mobil, sent Hoffmann to Atlas. Given the theme of the article that William
Tavoulareas personally “set up” his son, the distinction between whether Mobil or Tavoulareas personally sent Hoffmann
achieves crucial importance.


29 Contrary to any hints by the dissent, our conclusion as to falsity does not “ignore” any evidence presented at trial. For
example, regarding the statements made to Tyler by Wolfe and Kousi, and Tavoulareas' own SEC testimony, as explained
here and as amplified infra in the actual malice discussion, Wolfe merely confirmed that when Mobil began to form an
independent shipping company Tavoulareas was involved in recruiting Comnas, and Kousi had no personal knowledge
to support his statement that the hiring of Peter Tavoulareas by Comnas was a “nepotistic act.” The jury was entitled to
find that such circumstantial evidence was clearly outweighed by William Tavoulareas' SEC testimony, which—far from
providing evidence that he “set up” his son—denied any role in setting up Peter, and by the testimony of the plaintiffs
and other Mobil officers.


30 The fact that a witness is an employee of a litigant is in itself reason for discounting his evidence. As the Supreme Court
explained:


If the evidence is possible of contradiction in the circumstances; if its truthfulness, or accuracy, is open to a reasonable
doubt upon the facts of the case, and the interest of the witness furnishes a proper ground for hesitating to accept his
statements, it is a necessary and just rule that the jury should pass upon it.


Chesapeake & Ohio Ry. v. Martin, 283 U.S. 209, 218, 51 S.Ct. 453, 456–57, 75 L.Ed. 983 (1931) (employee of party
as interested witness).


31 Peterson described her job as “copy editor” as “basically edit [ing] a story for style, punctuation, grammar, check[ing] what
facts can be checked, with source material at hand, things like the population of the State of Utah or the area of Lake
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Superior, that sort of thing.” 567 F.Supp. at 654. (In weighing Peterson's credibility, the jury doubtless realized that the
Post defendants and their employee, Peterson, would have an obvious motive to downplay the importance of her job.)


32 This is particularly true since the net result of minimizing Peterson's role is so obviously favorable to the defendants. She
was the only editor who recorded doubts about the article's accuracy; it is thus plainly in the defendants' interest to show
her as isolated as possible from editorial responsibility.


33 Such serious doubt evidences actual malice:
[R]eckless conduct is not measured by whether a reasonably prudent man would have published, or would have
investigated before publishing. There must be sufficient evidence to permit the conclusion that the defendant in fact
entertained serious doubts as to the truth of his publication. Publishing with such doubts shows reckless disregard for
truth or falsity and demonstrates actual malice.


St. Amant v. Thompson, supra, 390 U.S. at 731, 88 S.Ct. at 1325.


34 The dissent rejects the idea that motive can be evidence of actual malice when it is not an element of the tort. Dissent
at 153 n. 11. The distinction, however, is akin to that between motive to kill (e.g., greed or hatred) and intent to kill in a
murder prosecution. They are not the same thing. The second is an element of the crime of murder; the first is evidence
admissible to prove that element.


35 Piro's happy laughter at the thought of William Tavoulareas getting fired—recorded on one of the Golden tapes—
exemplifies his ill will toward his former father-in-law. See note 37 infra.


36 The story by Tyler and Neumann in the Post stated:
While American motorists were waiting in gasoline lines earlier this year, U.S. oil firms were importing 9 percent more
crude oil than they did in 1978.
....
None of the company officials offered an explanation of how this summer's gasoline shortage was touched off in the
face of fast-growing imports.
“We at Mobil don't make or create gasoline lines, that's an industry phenomenon,” said Bonner Templeton, a vice-
president for supply and distribution.


Washington Post, Aug. 29, 1979, at 1. The story thus implies that Templeton could offer no explanation for the perceived
phenomenon. Templeton wrote, rather angrily, to the Post:


I was astounded to read ... that “none of the company officials [interviewed] offered an explanation of how this summer's
gasoline shortage was touched off in the face of fast-growing imports.” I was astounded because I was one of the
officials interviewed, and spent an hour and a quarter answering all of the reporters' questions and attempting to explain
what they saw as a discrepancy....
Apparently, Messrs. Tyler and Neumann did not 1) agree with or 2) understand my explanation. For whatever reason,
they did not deem it important enough to include in the story. But to go a step further and contend that I did not even
offer one is outrageous.
....
The petroleum business is a complex one, and we don't expect everyone to understand it. But we do expect more
responsible reporting than the assertion that we were at a loss to explain something we had explained in detail.


Washington Post, Sept. 26, 1979, at A–24 (letter to the editor of Bonner Templeton).


37 GOLDEN: Why are you convinced that [Warner] doesn't know [about the Tavoulareas-Atlas connection]?
PIRO: Uh, because he strikes me as such an honest guy; a guy who's really above suspicion, you know? And he's


not a greedy guy at all, you know? He's nice guy.
GOLDEN: What do you think's gonna happen if in fact he doesn't know?
....
PIRO: I don't know; that's pure speculation. But I know that if I was in his position I probably wouldn't be very happy.


(Laughs.)
GOLDEN: Yeah.
PIRO: What do you think Sandy?
GOLDEN: Oh, I think he's gonna have to ... get rid of your father-in-law.
PIRO: (Laughs.)
GOLDEN: I think he's gonna have to worry about the ... stock market, too.


Ex. 308–034801 (Side 1).


38 It seems likely that to most hearers, this phrase would refer to the kind of high-profile exposé pieces that shock and startle
readers, i.e., might make them exclaim involuntarily. Woodward explained that he actually used the phrase to describe
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stories that were merely “[u]nusual, and perhaps surprising, and relevant and of consequence” (J.A. 2178)—i.e., as a
virtual synonym for “newsworthy.” To an ordinary observer, however, the phrase would connote an article with more
extreme charges than the ordinary run of front-page fare. The jury, which was able to observe Woodward's demeanor
throughout his testimony, was not required to believe his explanation of what he meant by using a particular phrase—
particularly when that explanation is not the most likely inference.


39 We obviously are not suggesting that there is something wrong with aggressive investigative reporting, especially where
public corporations or public officials are involved. The exposure of wrongdoing by individuals, and especially by public
individuals, is one of the highest functions of the press in our society. Newspapers provide a vital service by acting
as watchdog for the public. This interest is protected by The New York Times actual malice standard. It is not further
protected by requiring the jury to blind itself to evidence of editorial pressure for sensationalistic stories.


40 The Post argues in a footnote that Rebozo, if it applies at all, must be limited strictly to summary judgment motions, not
judgments n.o.v. Brief of Post at 63 n. 52. The two motions are of course, distinguishable. But the Post offers no rational
explanation for why this evidence (when alleged) is relevant to whether the parties must go to trial, but (when proved)
is irrelevant to whether the case can go to the jury. If the evidence when proved would be irrelevant, it would be equally
irrelevant on a motion for summary judgment. The converse is also true.


41 The dissent does not question that the selective omission of certain facts can create a false and defamatory meaning.
Indeed, in the opinion-fact context my dissenting colleague joined in a dissenting opinion that stated:


The author's recountal of some background facts normally creates the inference that there are no other facts pertinent
to the opinion expressed; absent some contrary indication, recipients of the communication would naturally derive
that understanding.... [I]t incorporates a falsehood by inference. The communication is really a false and defamatory
representation that, squarely on the basis of such facts as were disclosed, the subject of the comment is guilty of the
defamatory behavior charged.


Ollman v. Evans, 750 F.2d 970, 1027 (D.C.Cir.1984) (en banc) (Robinson C.J., dissenting, joined by Wright, J.) (footnote
omitted).


42 Wolfe's written statement to Tyler said only that William Tavoulareas “played a minor role” in the departure of Comnas, and
that Mobil had made Hoffmann available to act as interim manager of Atlas. The allegation that Tavoulareas “personally
dispatched” Hoffmann is dependent entirely upon Piro and the questionable notes on Tyler's conversation with Checket
—which Checket's testimony categorically denies.
The dissent claims that Tyler's third source—Wolfe's confirmation—supports the “personally dispatched” statement.
Dissent at 159 n. 18. But far from providing the support that the dissent would like to accord it, Tyler's testimony states
only that “Paul Wolfe had confirmed that Mr. Hoffmann had spent a period of time at Atlas in 1975 after Mr. Comnas
had departed” (Tr. 3720).


43 The defendants thus presumably would have us infer that the phrase “a source close to the Tavoulareas family” was
inserted simply to add an illusion of extra veracity by falsely implying that the information was obtained from multiple
sources.


44 Woodward and Greider concurred. Woodward testified that Comnas was the Post's “key witness” and that “[s]o much of
this seems to hinge on George Comnas” (J.A. 2181, 2193). Greider testified that Comnas was a “very important source”
and the “principal source” for the story (J.A. 1895, 1904).


45 The defendants rely heavily on John Kousi's opinion, quoted in the story, that Peter's involvement in Atlas was a “nepotistic
act.” But while Kousi's deposition (used at trial) acknowledges his use of that phrase, it contains no supporting facts
to demonstrate the basis for Kousi's statement that William Tavoulareas was involved in setting up Peter in Atlas, and
provides no support for the assertion that William personally urged Comnas to bring Peter in as a partner. It is clear from
his deposition that he had no particular knowledge of how Peter originally came to be involved in Atlas, and he did not
purport to offer more than his opinions on the subject. Those opinions, while possibly relevant, provided no evidentiary
foundation for Comnas' assertion that William “personally urged” that his son be included in Atlas.


46 The “scandal in Italy” apparently involved solicitation of bribes and involvement in illegal payments while working for
Exxon in Italy.


47 There was further evidence, introduced through Kousi's deposition, that Comnas was unable to get along with the Saudi
partners in Samarco, that he had denigrated the educability of Saudis, and that none of the Saudi partners considered
Comnas capable of running Atlas adequately (J.A. 1991–94).


48 Again, as with most circumstantial evidence, reliance on the unsupported testimony of biased witnesses is not sufficient
in and of itself to prove actual malice, but must be considered with the totality of the other evidence.
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49 Indeed, Golden and Piro speculated on the telephone that the revelations might cause Tavoulareas to be dismissed from
his position as president of Mobil.


50 The dissent asserts that the defendants were under substantial time pressure to produce the story because a
congressional committee would soon release some information and there was a possibility that the rival New York Times
might come out with the story. Dissent at 160. But this sort of self-generated time pressure—the fear that someone else
will preempt the “scoop”—almost always exists. To hold that it was exculpatory would exalt the time pressure excuse into
an absolute defense in every case. It would also reward the least responsible journalists, permitting them regularly to
scoop their more careful colleagues, making the scoop itself the justification for their recklessness and generally debasing
the journalistic coinage.


51 It is likewise true that refusal to retract may, in certain circumstances, be evidence that there was no actual malice: the
refusal may show that the publisher believed and still believes that the falsehood was true. That a particular piece of
evidence may point both ways, however, does not mean that it is not evidence. The reasonableness of the refusal (e.g.,
how strong was the showing of falsity?) might be some indication of which inference was more likely. When a given
fact is susceptible of two reasonable inferences, it is for the jury to determine which one it will adopt. See Time, Inc. v.
Hill, 385 U.S. 374, 394 n. 11, 87 S.Ct. 534, 545 n. 11, 17 L.Ed.2d 456 (1967). The jury here made that determination
adverse to defendants.


52 In light of Tyler's perceived mischaracterization of statements by Mobil officials in a previous article, see note 36 supra,
the insistence of Mobil officials on giving written responses to written questions, which they did, does not appear to be
wholly unreasonable.


53 The falsity and defamatory character of these slanders has been discussed in section III supra. Suffice it to say that when
these accusations are viewed in their entirety, as they must be, they essentially charge that William had breached his
trust to Mobil's shareholders by using Mobil's assets for his son's benefit.


54 The district court found: “He [Piro] was totally unaware of the financing arrangements for the various companies, and had
never heard of Samarco or the Alireza family” (J.A. 767; Tr. 2899–2912).


55 In Varnish, the Second Circuit noted that the “[e]vidence of recklessness consist[ed] largely of the author's testimony ...
that he had no basis” for key statements in a defamatory article. 405 F.2d at 612. A jury verdict for the plaintiff was
affirmed. In Manale v. City of New Orleans, 673 F.2d 122, 124 (5th Cir.1982), the court found malice in the fact that the
defendant had no basis for asserting that a police officer was a homosexual. (It is not clear from the opinion whether the
actual malice test of New York Times was applied.)


56 In reinstating the verdict for William Tavoulareas against defendant Piro, we note an issue not raised by the parties
—namely, the issue of “republication liability.” William Tavoulareas had sued Dr. Piro not only for slander, but for
republication libel as well (the Post's printing of the slanders Piro uttered to the Post reporters). The jury returned a
general verdict in favor of William Tavoulareas. Should the verdict be based in part on a finding of republication libel, it
poses no problem on our review. The maker of a slanderous statement may be held accountable for its republication if
such republication was reasonably foreseeable. L. Eldredge, The Law of Defamation § 46 (1978); Restatement (Second)
of Torts § 576 (1977), cited in Ingber v. Ross, 479 A.2d 1256, 1269 (D.C.App.1984) (dictum). Here, Piro conveyed his
slanders to Golden and Tyler, whom he knew to be newspaper reporters. Under the circumstances here it was reasonably
foreseeable that as reporters they might republish the statements in a news story. Accordingly, there is no need to require
proof that Piro knowingly participated in the Post's republication. As our following discussion of the liability of reporter
Golden suggests, we distinguish, for purposes of republication liability, between the liability of the maker of the statement
and the liability of one who republishes those statements, here to a reporter for possible use in a story that will presumably
be investigated further.


1 The majority's conclusions on the use of summary judgment in First Amendment cases, maj. op. at 104, represent dicta
extraneous to the appeal before us. I note only that the majority's interpretation may well conflict with the clear law of this
circuit, see McBride v. Merrell Dow & Pharmaceuticals, Inc., 717 F.2d 1460, 1467 (D.C.Cir.1983); Washington Post Co.
v. Keogh, 365 F.2d 965, 968 (D.C.Cir.1966), cert. denied, 385 U.S. 1011, 87 S.Ct. 708, 17 L.Ed.2d 548 (1967), but that
question is for another day when the issue emerges in the case before the court.


2 See, e.g., Cox v. Louisiana, 379 U.S. 536, 546–548 & n. 7, 85 S.Ct. 453, 459–460 & n. 7, 13 L.Ed.2d 471 (1965) (review
of record leads Court to independent inferences about ambiguous events); Haynes v. Washington, 373 U.S. 503, 515–
516, 83 S.Ct. 1336, 1344, 10 L.Ed.2d 513 (1963) (“we cannot avoid our responsibilities by permitting ourselves to be
‘completely bound by state court determination of any issue essential to decision of a claim of federal right, else federal
law could be frustrated by distorted fact finding’ ”) (quoting Stein v. New York, 346 U.S. 156, 181, 73 S.Ct. 1077, 1091, 97
L.Ed.2d 1522 (1953)); Moore v. Michigan, 355 U.S. 155, 164, 78 S.Ct. 191, 196, 2 L.Ed.2d 167 (1957) (review of record
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leads to different “inference of fact”); Pierre v. Louisiana, 306 U.S. 354, 358, 59 S.Ct. 536, 538, 83 L.Ed. 757 (1939) (in
race discrimination cases Court has “solemn duty to make independent inquiry and determination of the disputed facts”);
Herndon v. Lowry, 301 U.S. 242, 249, 57 S.Ct. 732, 735, 81 L.Ed. 1066 (1937) (Court rejects “inference” that might
save trial court verdict); Norris v. Alabama, 294 U.S. 587, 590, 55 S.Ct. 579, 580, 79 L.Ed. 1074 (1935) ( “whenever a
conclusion of law of a state court as to a federal right and findings of fact are so intermingled that the latter control the
former, it is incumbent upon us to analyze the facts in order that the appropriate enforcement of the federal right may
be assured”); Fiske v. Kansas, 274 U.S. 380, 385–386, 47 S.Ct. 655, 656–657, 71 L.Ed. 1108 (1927) (Court reaches
own “inference” about IWW preamble; Court must review state fact-finding ‘'where a conclusion of law as to a Federal
right and a finding of fact are so intermingled as to make it necessary, in order to pass upon the Federal question, to
analyze the facts”).
That many of these decisions arose in review of state court decisions is irrelevant to the principles of appellate review
they enunciate: “surely it would pervert the concept of federalism for this Court to lay claim to a broader power of review
over state court judgments than it exercises in reviewing the judgments of intermediate federal courts.” Bose Corp. v.
Consumers Union of United States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 1959, 80 L.Ed.2d 502 (1984).


3 In Bose the Court rejected the notion that a different standard might apply to a jury trial. 104 S.Ct. at 1964, n. 27. Notably,
two of the three Bose dissenters emphasized that their dissent was from the Court's conclusion about a bench trial. They
conceded that a jury verdict of actual malice—as in the instant case—would compel independent appellate review. See
id. at 1969 n. 2 (Rehnquist, J., dissenting) (“The fact-finding process engaged in by a jury rendering a general verdict is
much less evidence to the naked eye and thus more suspect than the fact-finding process engaged in by a trial judge
who makes written findings * * *.”).
Appellant's argument that the j.n.o.v. violates the Seventh Amendment is meritless. The constitutionality of j.n.o.v.
determinations has long been settled. See Neely v. Martin K. Eby Construction Co., 386 U.S. 317, 322, 87 S.Ct. 1072,
1076, 18 L.Ed.2d 75 (1967); Baltimore & Carolina Line v. Redman, 295 U.S. 654, 660, 55 S.Ct. 890, 893, 79 L.Ed.2d
1636 (1935).


4 Bose repeatedly stressed the wide berth that must be accorded the actual malice inquiry in drawing the line between
fact and mixed questions of fact and law. The Court emphasized that libel, like fighting words, incitement, obscenity, and
child pornography, is an area in which “the limits of the unprotected category, as well as the unprotected character of
particular communications, have been determined by the judicial evaluation of special facts that have been deemed to
be of constitutional significance.” 104 S.Ct. at 1962. See also id. at 1964 n. 27 (“ ‘the simple fact is that First Amendment
questions of “constitutional fact” compel this Court's de novo review’ ”) (quoting Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 54, 91 S.Ct. 1811, 1825, 29 L.Ed.2d 296 (1971) (Brennan, J., plurality opinion)).


5 In contrast to the apparent ease of the majority's distinction between the “manner” and “standard” of evaluating evidence,
the Bose Court recognized the “vexing nature” of the necessary distinction between questions of fact and mixed questions
of fact and law. 104 S.Ct. at 1960. See also Pullman-Standard v. Swint, 456 U.S. 273, 288, 102 S.Ct. 1781, 1789, 72
L.Ed.2d 66 (1982) (commenting on the absence of “any * * * rule or principle that will unerringly distinguish a factual finding
from a legal conclusion”); Baumgartner v. United States, 322 U.S. 665, 671, 64 S.Ct. 1240, 1243, 88 L.Ed. 1525 (1944)
(observing that the ‘'recognized scope of appellate review is usually differentiated from review of ordinary questions of
fact by being called review of a question of law, but that is often not an illuminating test and is never self-executing”).


6 Despite the majority's assertion to the contrary, I do not assume that the District Court's conclusions and findings
“somehow control our review.” Maj. op. at 109 n. 19. The references to Judge Gasch's conclusions and findings are, of
course, references to them as findings of law. Unquestionably, we undertake an independent review, just as Judge Gasch
did. The references to Judge Gasch's analysis are useful only because of the logic, force, and acuity of his insights.


7 Even if Bose did not impose a special responsibility of independent review in this case, I might find that the majority's
approach violates long-standing principles for construing and evaluating inferences. “Inference is capable of bridging
many gaps,” Galloway v. United States, 319 U.S. 372, 386, 63 S.Ct. 1077, 1085, 87 L.Ed. 1458 (1943), but the inference
must be reasonable and supported in the record.  Id. See also Bechtel v. United States, 101 U.S. (11 Otto) 597, 600,
25 L.Ed. 1019 (1879) (“It would be a long stride in dialectics, and one we are not prepared to take, from this fact to
the inference * * *.”). In relying on inference “[s]peculation cannot take over where the proofs fail.” In Re Sawyer, 360
U.S. 622, 628, 79 S.Ct. 1376, 1379, 3 L.Ed.2d 1473 (1959) (Brennan, J., plurality opinion). In “cumulating” inferences,
moreover, a court should be especially vigilant in determining whether the inferences are supported by the record. Cf.
People v. Galbo, 218 N.Y. 283, 294, 112 N.E. 1041 (1916) (Cardozo, J.) (“We may multiply inferences at times, but, in
multiplying them, we must not refine and rarefy them beyond measure.”).
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8 As the majority notes, Tavoulareas also points to securities law allusions as false and defamatory, but, since those
allusions were not specifically pleaded, they are not before the court as possibly libellous statements. See maj. op. at
127; see also note 16 infra.


9 The majority, of course, necessarily discusses and decides falsity as well as actual malice. In doing so, it “assume[s]
without deciding” that falsity, like the other elements of the constitutional inquiry, must be shown by clear and convincing
proof. Maj. op. at 112. The majority's reticence is puzzling. Like actual malice, falsity must be shown by clear and
convincing evidence. See Franklin & Bussell, The Plaintiff's Burden in Defamation: Awareness and Falsity, 25 Wm. &
Mary L.Rev. 825, 864 (1984).


10 I emphasize again that Judge Gasch's opinion is instructive, not because of a legal principle of deference, but because
of its analytical insight and clarity. See note 6 supra.


11 Indeed, Justice Brennan, the author of the “actual malice” standard in New York Times Co. v. Sullivan, 376 U.S. 254, 84
S.Ct. 710, 11 L.Ed.2d 686 (1964), once suggested that jury instructions be framed strictly in terms of “knowing or reckless
falsity” to avoid confusion of “actual malice” in the First Amendment sense with common law malice.  Rosenbloom v.
Metromedia, Inc., supra note 4, 403 U.S. at 52 n. 18, 91 S.Ct. at 1824 n. 18 (Brennan, J., plurality).
The majority's contention that the question is analogous to the distinction between motive and intent in a murder
prosecution, maj. op. at 118 n. 34, utterly misses the point. For the point in excluding ill will as an element of proof in
actual malice is the Garrison principle that the admission of such proof chills free speech. It thus rests on important First
Amendment concerns. No such principle bears in the murder analogy.
As authority the majority cites two decisions from other circuits, two state cases, and a commentator. Maj. op. at 117–
118. One of the decisions from another circuit—Bose Corp. v. Consumers Union of United States, Inc., 692 F.2d 189,
196 (1st Cir.1982), aff'd, 466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984)—did not concern any allegation of ill
will. To the extent that the decisions, and the commentary that recites them, conflict with the reading of Garrison set
out above, I necessarily disagree with their interpretation and agree with Ryan v. Brooks, 634 F.2d 726 (4th Cir.1980).
Furthermore, one of the most cited opinions of this circuit on actual malice emphasized the difference between common
law malice and the requisite New York Times knowledge of falsity or reckless disregard of truth or falsity. “Malice, under
the pre-Times practice, was equated with hostility, vindictiveness or negligent disregard of reputation. Under the Times
test false statements made with these motives alone are not actionable; malic[e] may be shown only through knowledge
of falsity or reckless disregard of truth or falsity.”  Washington Post Co. v. Keogh, 365 F.2d 965, 967 (D.C.Cir.1966), cert.
denied, 385 U.S. 1011, 87 S.Ct. 708, 17 L.Ed.2d 548 (1967). Nothing in Keogh suggested that pre-Times malice should
be considered probative of actual malice under Times.
The majority also cites Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967). Butts relates
to the muckraking point, which is discussed in detail in text at 153-55 infra.


12 See S. Morrison, The Oxford History of the American People 814 (1965) (“Stephens and his fellow writers (such as Ida
Tarbell who showed up Standard Oil, Upton Sinclair of The Jungle fame, and Ray Stannard Baker) * * * muckraked to
good purpose, exposing the evils of city and state governments, unions, business, the drug trade, and whatever was
curably wrong in divers segments of American life.”).


13 Chief Justice Warren's comment provides little support for several reasons. First, the Chief Justice was quoting the
magazine's self-description rather than setting forth a standard for evaluating probativeness of actual malice. Second, in
reciting the Saturday Evening Post's self-definition he did not explicitly find such a policy probative of actual malice, and he
subsequently recounted other evidence clearly probative of actual malice. Third, whatever the meaning of his reference,
it is unclear how many Justices shared his view. No other Justice joined that part of his opinion. Justice Harlan's plurality
opinion mentioned “sophisticated muckraking,” 388 U.S. at 158, 87 S.Ct. at 1993, but that analysis is structured by a
standard of reasonable care, rather than actual malice. Justices Brennan and White agreed that Chief Justice Warren's
opinion presented evidence supporting a judgment of actual malice, but their agreement was in very general terms. Id.
at 172, 87 S.Ct. at 2000 (Brennan, J., concurring in result).


14 Pape refers to a document that bristles with ambiguity, but Bose makes clear that Pape applies to ambiguous situations
and events as well. 104 S.Ct. at 1966.


15 The majority's reliance on Rebozo v. Washington Post Co., 637 F.2d 375 (5th Cir.1981), is misplaced. Rebozo is ill-
conceived, contrary to Pape and Bose, and of weak precedential value. In concluding that resolution of ambiguities may
be probative of actual malice, Rebozo did not even cite, much less consider, Pape, the governing Supreme Court decision
on the subject. Instead, it offered cites to pages in New York Times Co. v. Sullivan, supra note 11, and St. Amant v.
Thompson, 390 U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d 262 (1968), that merely recite the actual malice standard, 637 F.2d
at 382.
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16 The only interpretation to which the majority specifically alludes is the reference to securities laws. Maj. op. at 126–27. The
majority apparently attaches some weight to this reference, but declines to elaborate on the significance this reference is
supposed to assume within the majority's grand scheme of “cumulation.” Clearly, the reference adds nothing to a finding
of knowing or reckless falsity. Virtually all of the sentences are completely accurate. The parties dispute whether the
relevant securities regulation would have applied to Tavoulareas. It is undisputed, however, that a congressional hearing
specifically addressing this question of securities law resulted in a debate between top SEC officials about whether full
disclosure requirements would have attached even without the son living in the same household. See Securities Law
and Corporate Disclosure Regulations, 1982: Hearings Before the Subcommittee on Oversight and Investigations of the
House Committee on Energy and Commerce, 97th Cong., 2d Sess. 261–62 (1982). It is also undisputed that the Post
reported Mobil's claim that it had fully compiled with securities law. ¶ 11. The Post's description of a point of securities law
so murky that top SEC officials could not agree on it hardly amounts to the significant role the majority seeks—evidence
that contributes to a finding of clear and convincing proof of actual malice.


17 At trial Wolfe also testified that Tavoulareas was present during the discussion about Comnas' departure. RE 1385. Wolfe
was ambiguous about whether Tavoulareas had actually participated in the decision to dispatch Hoffmann. RE 1390–
1394.


18 The majority claims that Tyler testified that Piro and Checket were his only sources for the “personally dispatched”
allegation. Maj. op. at 125. Yet Tyler specifically pointed to Paul Wolfe's confirmation as well. RE 2089. Furthermore,
Mobil's response to Tyler is indisputably part of the record that is within the scope of our review, and the Post article itself
reported much of the statement. ¶¶ 79, 84.


19 Indeed, New York Times specifically left open the question whether a failure to retract might ever be probative of actual
malice, and limited its holding to determining that a failure to retract under the circumstances of the case clearly was not
probative of actual malice. 376 U.S. at 286–88, 84 S.Ct. at 729–30.


20 Cf. R. Sack, Libel, Slander, and Related Problems 216 n. 175 (1980) (“Whether or not a communication is ‘hot news'
ought not to be overemphasized.”).


21 See, e.g., RE 268, 271 (Tavoulareas' remarks to National Society of Security Analysts, Nov. 24, 1975: “Now, I'd like to talk
about Saudi Arabia. You may have wondered why Mobil is giving so much attention to that country. * * * Saudi Arabia is
where the oil is.”); RE 288, 300 (Tavoulareas' remarks to Nomads Luncheon, Nov. 12, 1979: “All consuming governments
should demonstrate appreciation to those moderate OPEC governments—particularly Saudi Arabia—that consistently
play a restraining role in OPEC deliberations. This appreciation should take the form of public statements and preferential
mutual-assistance programs.”); RE 304, 309 (Tavoulareas' testimony before Subcommittee on Multinationals, Senate
Foreign Relations Committee, June 16, 1974: “A government negotiated arrangement is vulnerable to a weakness which
is not present with private negotiations. * * * Aramco has been able to continue operating in Saudi Arabia during the period
when exports from Saudi Arabia to the United States were totally embargoed.”); RE 326, 334 (Tavoulareas' testimony
before Energy Subcommittee, Joint Economic Committee, June 2, 1976: “Generally, the Saudis have adopted more
moderate positions on price than other OPEC members. * * * It is of vital importance to the interests of the United States
and the rest of the free world that Saudi Arabia continue to feel justified in increasing production, even though it will
thereby also continue to amass dollar surpluses.”); RE 427, 429 (Tavoulareas quoted in Mobil press release, June 29,
1977: “[B]y providing services to the Saudis through participation in their projects, we expect to secure long-term access
to additional crude and products.”).


22 See, e.g., RE 274, 275–276 (Tavoulareas' remarks to Security Analysts Seminar, Sept. 28, 1977: “Mobil has taken a
broad range of steps to improve its access to [Saudi Arabia's] vast reserves of hydrocarbons. * * * Mobil is a 45% partner
with private Saudi interests in SAMARCO, a shipping company that transports crude and products under the Saudi
flag.”); RE 382, 386 (Tavoulareas' article in Columbia Journal of World Business, Summer 1977: “Mobil has shown a
long-standing interest and commitment to Saudi Arabia through its involvement in Aramco and SAMARCO [and other
projects]. Responding positively to Saudi Arabia's development plans and objectives, Mobil is working on a variety of
projects that will benefit both Saudi Arabia and Mobil as well as the free world. * * * [SAMARCO and another marine
venture] respond to Saudi Arabia's desire to develop its own shipping industry.”); RE 430, 433 (Tavoulareas quoted in
Mobil press release, Sept. 28, 1977: “Our Saudi Arabian ventures are economically attractive, besides strengthening our
identity in that country.”).


23 Having decided “not [to] reach the issue,” maj. op. at 103, the majority cannot resist offering, in wholly conclusory terms, an
assumption that flies in the face of precedent and logic. The majority's apparent view is that the third prong of Waldbaum
is probably not satisfied because the controversy over SAMARCO is not germane to Tavoulareas' prominent public role
as an outspoken advocate of Mobil's special relationship with Saudi Arabia. Id. at 103 n.12. This is akin to arguing that
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a vigorous public advocate of, for instance, night flights into National Airport would not be a public figure for purposes
of a controversy involving a particular night flight for which the advocate bore substantial responsibility. Clearly, in this
case and in the night flights example, the specific incident bears a sufficient relationship to the particular controversy to
satisfy the Waldbaum germaneness prong.


24 See, e.g., RE 288, 302 (Tavoulareas' remarks to Nomads Luncheon, Nov. 12, 1979: “I'd like to ask you to join us in an
effort we have been making throughout the '70's to overcome the obstacles created by our government and special-
interest groups. As you know, Mobil has gotten the reputation of being probably the most outspoken company on public
issues, through our newspaper advocacy advertising and other public statements. It's not always comfortable being in
the limelight, particularly when the president of the U.S. calls us perhaps the most irresponsible company in the country.
But we think the effort has been worth making and we're going to go on with it.”); RE 391, 393 (Tavoulareas' article in St.
John's Alumni Quarterly, Spring 1979: “[W]e've come to rely on print ads to make our points, though we also try everything
we can (like sending our executives out around the country). Still, it's hard to make ourselves believed, or even heard. *
* * After all our years of talking, there is finally evidence that, at last, somebody is listening. We're cautiously encouraged
because newspaper and broadcast editorials have begun to see merit in our arguments. * * * Washington may not be
heeding the expert yet, but we're hopeful.” (emphasis in original)).


25 See, e.g., Re 488–582 passim (articles reporting Tavoulareas' views on oil price decontrol).


26 In Waldbaum this court noted that, although “[b]eing an executive within a prominent and influential company does not
by itself make one a public figure[,] * * * [s]ometimes position alone can make one a public figure.” 627 F.2d at 1299
& n. 36. The court elaborated:


The position itself may be so prominent that any occupant unavoidably enters the limelight and thus becomes
generally known in the community—a general public figure. Similarly, the responsibilities of a position may include
decisionmaking that affects significantly one or more public controversies, in which case the occupant becomes a
limited public figure for those controversies. Courts should avoid generalizing, however, for labelling certain positions
as always being public is tantamount to making subject-matter classifications, forbidden under the case law. * * *


Id. at 1299–1230 n. 36 (emphasis added).
An analysis of this particular case suggests that Tavoulareas' position—president of one of the world's largest corporations
whose decisions play a major role in national energy policy—is precisely one of such public power and prominence that
the position itself confers at least limited public figure status with respect to energy issues. Given the public controversy
about Mobil's efforts in Saudi Arabia, including SAMARCO, such a determination is unnecessary to this case.


27 As the majority points out, maj. op. at 135, Tavoulareas' complaint included a fourth Piro statement—the “little nudge”
comment. Since Tavoulareas does not pursue this comment in his appeal, brief for appellant at 29, and since the context
for this comment is similar to the context of the “set up” comment, I do not address the “little nudge” comment separately.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Abortion providers and their supporters
brought action against abortion opponents, alleging that
defendants created complex criminal enterprise involving
fake companies, fake identifications, and large-scale illegal
taping of reproductive health care conferences and private
meetings to advance their goal of interfering with women's
access to legal abortion. The United States District Court
for the Northern District of California, William Horsley
Orrick, J., 214 F.Supp.3d 808, denied motion to dismiss
and to strike under California's Strategic Lawsuit Against
Public Participation (anti-SLAPP) statute. Opponents took
interlocutory appeal.


Holdings: The Court of Appeals, Gould, Circuit Judge, held
that:


abortion opponents had to challenge abortion providers'
complaint on factual grounds for anti-SLAPP requirement of
showing probability of prevailing by evidence to apply;


when a motion to strike under the anti-SLAPP statute
challenges only the legal sufficiency of a claim, a district court
should apply the standard of a motion to dismiss for failure to
state a claim and consider whether a claim is properly stated;
and


when a motion to strike under the anti-SLAPP statute
challenges the factual sufficiency of a claim, then the
summary judgment standard will apply, but discovery must
be allowed.


Affirmed.


Gould, Circuit Judge, filed concurring opinion, in which
Murguia, Circuit Judge, joined.
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Cocis and Associates, Murrieta, California; for Defendants–
Appellants.


Amy L. Bomse (argued), Stephanie Fine, Jee Young
You, Sharon D. Mayo, and Steven L. Mayer, Arnold &
Porter Kaye Scholer LLP, San Francisco, California; Beth
H. Parker, Planned Parenthood Affiliates of California,
Sacramento, California; Helene T. Krasnoff, Planned
Parenthood Federation of America; Paul W. Rodney, Arnold
& Porter Kaye Scholer LLP, Denver, Colorado; John
Robinson, Arnold & Porter Kaye Scholer LLP, Washington,
D.C.; for Plaintiffs–Appellees.


Appeal from the United States District Court for the Northern
District of California, William Horsley Orrick, District Judge,
Presiding, D.C. No. 3:16-cv-00236-WHO


Before: Ronald M. Gould and Mary H. Murguia, Circuit


Judges, and Nancy Freudenthal,* Chief District Judge.


Concurrence by Judge Gould


OPINION


GOULD, Circuit Judge:


*829  Plaintiffs1 sued Defendants2 in the federal district
court for the Northern District *831  of California alleging
that Defendants had used fraudulent means to enter their
conferences and gain meetings with their staff for the
purpose of creating false and misleading videos that were
disseminated on the internet. Defendants moved to dismiss
Plaintiffs' claims under Federal Rule of Civil Procedure
12(b)(6) and under California's Strategic Lawsuit Against
Public Participation (“anti-SLAPP”) statute. The district court
denied both motions, and Defendants appeal the denial of the
anti-SLAPP motion. We conclude that the district court did
not err by reviewing Defendants' motion using a Rule 12(b)(6)
standard and did not err by denying Defendants' anti-SLAPP


motion.3 We affirm.


I


In the district court, Defendants the Center for Medical
Progress (CMP), BioMax Procument Services LLC
(BioMax), Daleiden, and Lopez moved to strike Plaintiffs'
claims under California Code of Civil Procedure § 425.16,


commonly known as the anti-SLAPP law. On their motion
to dismiss for failure to state a claim, Defendants argued
that Plaintiffs had not alleged enough factual content to state
the necessary elements for each of their named claims. On
their motion based on the anti-SLAPP law, Defendants argued
that Plaintiffs' lawsuit is an attempt to silence and punish
CMP and other Defendants for gathering information and
publishing their findings. Defendants argued that Plaintiffs'
state law claims arise out of their undercover investigative
journalism, which falls within the scope of the anti-SLAPP
statute. They further argued that Plaintiffs did not have a
reasonable probability of prevailing on any of their state law
claims because Defendants were entitled to “judgment as a
matter of law.”


The district court denied both Defendants' motion to strike
under the anti-SLAPP law and their motion to dismiss for
failure to state a claim. Because Defendants appeal only
denial of their anti-SLAPP motion, we address only that issue
on this interlocutory appeal.


In ruling on and denying Defendants' motion to strike, the
district court assumed that Plaintiffs' lawsuit arose from acts
in furtherance of Defendants' rights to free speech, but found
that Plaintiffs showed a probability of succeeding on the
merits. To succeed on their anti-SLAPP motion, Defendants
had to show both that their acts arose from behavior aimed
at furthering their First Amendment speech rights, and also
that Plaintiffs had shown no probability of success on their
claims. Because Defendants failed to prevail on *832  the
second element, they lost their anti-SLAPP motion.


The district court reasoned that “defendants repeat the
identical arguments they made on their motions to dismiss,”
and that Defendants made no evidentiary-based argument
to undermine Plaintiffs' probability of success other than
the declaration from Daleiden. Daleiden's declaration only
discusses his work as an investigative journalist. The
district court said that because Defendants attacked “pleading
deficiencies” and argued that Defendants were entitled to
“judgment as a matter of law,” it limited its review to the
adequacy of Plaintiffs' pleadings. The district court therefore
denied Defendants' motion to strike for the same reasons it
had denied Defendants' motion to dismiss. The district court
also rejected the evidentiary-based arguments Defendants
made for the first time in their Reply brief supporting their
motion to strike.
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The district court found that Merritt's separate motion to strike
raised two evidence-based arguments: (1) that the location of
the lunch meetings with Drs. Nucatola and Gatter preclude
a finding that the communications in those meetings were
“confidential” and (2) that Merritt is exempt from liability for
violations of California Penal Code §§ 632 and 634 because
she reasonably believed that Plaintiffs were committing
crimes of violence against unborn babies. The district court
concluded that there were questions of fact regarding whether
there was a reasonable expectation of privacy at the lunch
meetings with Drs. Nucatola and Gatter. The district court
also concluded that Merritt's exemption defense was an
affirmative defense and that the parties' competing citations
to Merritt's deposition demonstrated that there was a question
of fact as to the reasonableness of her beliefs. The district
court denied Merritt's anti-SLAPP motion. This appeal timely
followed.


II


We review dismissals under Federal Rule of Civil Procedure
12(b)(6) and the district court's conclusions of law de novo.
Vess v. Ciba–Geigy Corp. USA, 317 F.3d 1097, 1102 (9th Cir.
2003); Metabolife Intern., Inc. v. Wornick, 264 F.3d 832, 839
(9th Cir. 2001). We have jurisdiction to review the denial of an
anti-SLAPP motion under the collateral order doctrine. Hilton
v. Hallmark Cards, 599 F.3d 894, 900 (9th Cir. 2010).


III


Defendants argue that, once they had shown that Plaintiffs'
suit arose from Defendants' acts in furtherance of their
rights of petition or free speech, Plaintiffs were required to
demonstrate a probability of prevailing on the challenged
claims, and that Plaintiffs did not meet this burden because
they did not provide rebutting evidence. Plaintiffs argue
that for Defendants to succeed on their anti-SLAPP motion,
Defendants had to show that Plaintiffs did not allege a legally
sufficient claim or that Plaintiffs did not produce evidence
showing a probability that Plaintiffs would prevail. Plaintiffs
contend that Defendants' anti-SLAPP motion challenged the
legal sufficiency of Plaintiffs' complaint and was correctly
denied on those grounds, using the Federal Rule of Civil
Procedure 12(b)(6) standard. Plaintiffs specifically argue that
for the anti-SLAPP requirement of showing a probability of
prevailing by evidence to apply, Defendants had to challenge
their complaint on factual grounds.


In California, “[a] cause of action against a person arising
from any act of that person in furtherance of the person's right
of petition or free speech under the United States Constitution
or the California Constitution *833  in connection with a
public issue shall be subject to a special motion to strike,
unless the court determines that the plaintiff has established
that there is a probability that the plaintiff will prevail on
the claim.” Cal. Civ. Proc. Code § 425.16(b)(1). The district
court, in making its decision, considers the pleadings and
supporting and opposing affidavits stating the facts upon
which the liability or defense is based. Id. (b)(2). In discussing
how to conduct this analysis, we have held:


Once it is determined that an act in furtherance of protected
expression is being challenged, the plaintiff must show
a “reasonable probability” of prevailing in its claims for
those claims to survive dismissal. § 425.16(b); Wilcox v.
Superior Court, 27 Cal.App.4th 809, 33 Cal.Rptr.2d 446,
455 (1994). To do this, the plaintiff must demonstrate
that “the complaint is legally sufficient and supported
by a prima facie showing of facts to sustain a favorable
judgment if the evidence submitted by the plaintiff is
credited.” Wilcox, 33 Cal.Rptr.2d at 454.


Metabolife, 264 F.3d at 840. We there concluded that a
defendant's anti-SLAPP motion should be granted when a
plaintiff presents an insufficient legal basis for his or her
claims or when no sufficiently substantial evidence exists to
support a judgment for him or her. Id.


The degree to which the anti-SLAPP provisions are consistent
with the Federal Rules of Civil Procedure has been
hotly disputed. Metabolife emphasized that some portions
of California's anti-SLAPP law have been found to not
conflict with the Federal Rules of Civil Procedure—such
as § 425.16(b) allowing a special motion and § 425.16(c)
providing fees and costs. 264 F.3d at 845. But, Metabolife
also explained that courts in our circuit have found that §
425.16(f), requiring filing 60 days after the complaint was
filed or later within the district court's discretion, and §
425.16(g), issuing an automatic stay of discovery, conflicted
with the Federal Rules of Civil Procedure. 264 F.3d at 845–
46 (comparing U.S. ex rel. Newsham v. Lockheed Missiles
& Space Co., Inc., 190 F.3d 963, 970–73 (9th Cir. 1999)
with Rogers v. Home Shopping Network, Inc., 57 F.Supp.2d
973, 980 (C.D. Cal. 1999) ). The Metabolife court concluded
that an automatic stay on discovery would conflict with
Federal Rule of Civil Procedure 56, and was inapplicable in
federal court. Id. at 846 (“the discovery-limiting aspects of §
425.16(f) and (g) collide with the discovery-allowing aspect



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES634&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003124194&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_1102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1102

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003124194&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_1102&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1102

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_839&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_839

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_839&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_839

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021600824&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_900&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_900

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021600824&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_900&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_900

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=0003484&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_3484_455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_455

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=0003484&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_3484_455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_455

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=0003484&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_3484_455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_455

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=0003484&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_3484_454&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3484_454

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_840&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_840

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_845

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_845

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_845

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999208238&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_970&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_970

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999208238&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_970&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_970

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999173995&pubNum=0004637&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_4637_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_980

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999173995&pubNum=0004637&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_4637_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_980

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001753384&pubNum=0000506&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=RP&fi=co_pp_sp_506_846&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_846

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ic8e350d0592611e89868e3d0ed3e7ebe&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86





Planned Parenthood Federation of America, Inc. v. Center for..., 890 F.3d 828 (2018)
18 Cal. Daily Op. Serv. 4671, 2018 Daily Journal D.A.R. 4561


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4


of Rule 56” and therefore, § 425.16(f) and (g) could not apply
in federal court.).


In Z.F. v. Ripon Unified School District, a non-precedential
unpublished opinion, we stated: “If a defendant makes an anti-
SLAPP motion to strike founded on purely legal arguments,
then the analysis is made under Fed. R. Civ. P. 8 and 12
standards; if it is a factual challenge, then the motion must be
treated as though it were a motion for summary judgment and
discovery must be permitted.” 482 Fed.Appx. 239, 240 (9th
Cir. 2012). Although we are not bound by Z.F., we conclude
that its reasoning is persuasive and we hereby adopt it. In
order to prevent the collision of California state procedural
rules with federal procedural rules, we will review anti-
SLAPP motions to strike under different standards depending
on the motion's basis. Our interpretation eliminates conflicts
between California's anti-SLAPP law's procedural provisions
and the Federal Rules of Civil Procedure. Id. Taken together,
Metabolife and our ruling today adopting the rule of Z.F.
support the idea that if Defendants' anti-SLAPP motion was
based on legal deficiencies, Plaintiffs were not required to
present prima facie evidence supporting Plaintiffs' claims.
Requiring a presentation of evidence without accompanying
discovery would improperly *834  transform the motion to
strike under the anti-SLAPP law into a motion for summary
judgment without providing any of the procedural safeguards
that have been firmly established by the Federal Rules of Civil
Procedure. That result would effectively allow the state anti-
SLAPP rules to usurp the federal rules. We could not properly
allow such a result.


Before the district court, Defendants agreed that an anti-
SLAPP motion “may be premised on legal deficiencies
inherent in the plaintiff's claim, analogous to a motion to
dismiss under Federal Rule of Civil Procedure 12(b)(6).”
“If a defendant makes a special motion to strike based on
alleged deficiencies in the plaintiff's complaint, the motion
must be treated in the same manner as a motion under
Rule 12(b)(6) except that the attorney's fee provision of
§ 425.16(c) applies.” Rogers v. Home Shopping Network,
Inc., 57 F.Supp.2d 973, 983 (C.D. Cal. 1999). We agree
with the reasoning and result in the district court's Rogers
decision. Defendants' Motion to Strike explicitly incorporated
by reference the arguments in Defendants' Motion to Dismiss.
Defendants must have understood that the district court
would be conducting a Rule 12(b)(6) analysis and supported
their motion with arguments regarding Plaintiffs' pleading.
Plaintiffs responded in kind, defending the legal sufficiency
of their pleading.


In their reply before the district court, Defendants argued
for the first time that Plaintiffs had not met their burden
of presenting evidence showing that their claims have
minimal merit. Although we have never ruled on this issue,
some district courts have accepted Defendants' view. See
Carr v. Asset Acceptance, LLC. No. CV F 11-0890 LJO
GSA, 2011 WL 3568338, at *5–6 (E.D. Cal. Aug. 12,
2011) (“piercing” the pleadings and requiring an evidentiary
showing at the pleading stage to survive an anti-SLAPP
motion). Conversely, some other district courts have gone
the opposite way, rejecting Defendants' view that Plaintiffs
had to submit evidence showing the merit of their claims
when the challenge was only as to the sufficiency of the
pleadings. In any event, having now considered this issue
in-depth, and having carefully reviewed the record, we
reject Defendants' view. In defending against an anti-SLAPP
motion, if the defendants have urged only insufficiency of
pleadings, then the plaintiff can properly respond merely by
showing sufficiency of pleadings, and there's no requirement
for a plaintiff to submit evidence to oppose contrary evidence
that was never presented by defendants.


Echoing the point we made earlier in adopting the rule of
Z.F., we hold that, on the one hand, when an anti-SLAPP
motion to strike challenges only the legal sufficiency of a
claim, a district court should apply the Federal Rule of Civil
Procedure 12(b)(6) standard and consider whether a claim is
properly stated. And, on the other hand, when an anti-SLAPP
motion to strike challenges the factual sufficiency of a claim,
then the Federal Rule of Civil Procedure 56 standard will
apply. But in such a case, discovery must be allowed, with
opportunities to supplement evidence based on the factual
challenges, before any decision is made by the court. A
contrary reading of these anti-SLAPP provisions would lead
to the stark collision of the state rules of procedure with the
governing Federal Rules of Civil Procedure while in a federal
district court. In this context, if there is a contest between
a state procedural rule and the federal rules, the federal
rules of procedure will prevail. Hanna v. Plumer, 380 U.S.
460, 465, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965) (“The broad
command of *835  Erie [R. Co. v. Tompkins, 304 U.S. 64,
58 S.Ct. 817, 82 L.Ed. 1188 (1938) ] was therefore identical
to that of the Enabling Act: federal courts are to apply state
substantive law and federal procedural law.”); Metabolife,
264 F.3d at 845 (“Procedural state laws are not used in federal
court if to do so would result in a ‘direct collision’ with
a Federal Rule of Civil Procedure.”). We conclude that the
district court correctly applied a Rule 12(b)(6) standard to
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Defendants' Motion to Strike challenging the legal sufficiency
of Plaintiffs' complaint, and the district court did not err in
declining to evaluate the factual sufficiency of the complaint
at the pleading stage.


AFFIRMED.


GOULD, Circuit Judge, with whom MURGUIA, Circuit
Judge, joins, concurring:
Although the procedure followed in this case to allow an
interlocutory appeal of a denial of an anti-SLAPP motion
is clearly permitted by our past precedent, Batzel v. Smith,
333 F.3d 1018, 1025–26 (9th Cir. 2003), I write separately
in this concurrence to challenge the appropriateness of our
court reviewing denials of anti-SLAPP motions to strike on
interlocutory appeal. I limit my comments in this separate
concurrence to the issue of the propriety of interlocutory
appeal upon a denial of an anti-SLAPP motion.


This case was delivered to us on interlocutory appeal.
Although I previously joined in Batzel, supra, which
permitted this interlocutory appeal procedure, I have since
receded from that opinion because I now believe the
interlocutory appeal of this issue is incorrect, potentially
conflicts with federal procedural rules, and burdens the
federal courts with unneeded interlocutory appeals. See
Travelers Cas. Ins. Co. of Am. v. Hirsh, 831 F.3d 1179, 1186
(9th Cir. 2016) (Gould, J., concurring). In a case such as this,
an interlocutory appeal should only occur if the district court
certifies the case for interlocutory appeal under the normal
federal rule standards. See 28 U.S.C. § 1292(b); see Intercon
Sols., Inc. v. Basel Action Network, 791 F.3d 729, 731 (7th
Cir. 2015).


The allowance of an interlocutory appeal here leads to an
absurd result: We review denials of anti-SLAPP motions but
not grants of anti-SLAPP motions, although the grant of an
anti-SLAPP motion is arguably a more final decision by a
district court because it rids the case of the stricken claims.
See Hyan v. Hummer, 825 F.3d 1043, 1047 (9th Cir. 2016)
(not permitting an interlocutory appeal of a grant of an anti-
SLAPP motion to strike because there is no loss of a right as
accompanies a denial of an anti-SLAPP motion, the right to
be immune from suit). But see DC Comics v. Pacific Pictures
Corp., 706 F.3d 1009, 1015–16 (9th Cir. 2013) (allowing an
interlocutory appeal of the denial of a motion to strike).


Denial of an anti-SLAPP motion does not meet the normal
collateral order standard. Collateral orders are a “small


class” of rulings that do not conclude litigation, but that
resolve claims separable from the action. Will v. Hallock,
546 U.S. 345, 355, 126 S.Ct. 952, 163 L.Ed.2d 836 (2006)
(denying review of an immunity defense on interlocutory
appeal because “[t]he judgment bar at issue in this case has
no claim to greater importance than the typical defense of
claim preclusion.”). To meet the collateral order standard,
the district court's decision being appealed must be (1)
conclusive, (2) resolve important questions completely
separate from the merits, and (3) render such questions
effectively unreviewable on appeal from a final judgment in
the underlying action. Batzel, 333 F.3d at 1024–25. These
rules are stringent. *836  Dig. Equip. Corp. v. Desktop
Direct, Inc., 511 U.S. 863, 868, 114 S.Ct. 1992, 128 L.Ed.2d
842 (1994).


The denial of an anti-SLAPP motion does not resolve
important questions completely separate from the merits, it in
fact requires the court to directly assess the merits of Plaintiffs'
complaint. See Cal. Civ. Proc. Code § 425.16(b) (requiring a
“probability that the plaintiff will prevail” after considering
pleadings and affidavits); Makaeff v. Trump Univ., LLC, 736
F.3d 1180, 1190–91 (9th Cir. 2013) (Watford, J., dissenting)
(“Orders granting or denying anti-SLAPP motions don't
satisfy the second condition of this test, because California's
anti-SLAPP statute requires courts to assess the merits of
the action when ruling on a motion to strike.”). California
procedure requires us to determine not only whether the facts
alleged articulate a plausible claim, but also whether there
is probability of success based on plaintiffs' evidence. That
question is inextricably intertwined with the merits of the
litigation.


Anti-SLAPP motions are hybrids of motions to dismiss and
motions for summary judgment. The denial of either of
these motions is generally unreviewable on interlocutory
appeal. See Hilton v. Hallmark Cards, 599 F.3d 894, 900
(9th Cir. 2010) (“Denials of motions to dismiss under Rule
12(b)(6) are ordinarily not appealable, even as collateral
orders.”); c.f. Swint v. Chambers County Com'n, 514 U.S.
35, 43, 115 S.Ct. 1203, 131 L.Ed.2d 60 (1995) (concluding
that the denial of summary judgment was not immediately
appealable). We should similarly hold here that we will
not permit interlocutory appeals of denials of anti-SLAPP
motions.


Not only does the denial of an anti-SLAPP motion to strike
not meet the collateral order doctrine and receive special
privileges compared to its federal procedural counterparts,
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the use of anti-SLAPP procedure in federal courts has
been squarely rejected by three circuits, the D.C. Circuit,
the Seventh Circuit, and the Tenth Circuit. While I do
not advocate at this time for wholly removing anti-SLAPP
motions practice in federal court, one of the primary drivers
for allowing this practice to continue—prevention of a circuit
split—has occurred despite our best efforts. See Makaeff v.
Trump Univ., LLC, 736 F.3d 1180, 1184 (9th Cir. 2013) (“If
we had taken this appeal en banc, and decided the other way
(as our colleagues advocate in their concurrences), we would
have created an inter-circuit split; a result at odds with Rule
35 of the Federal Rules of Appellate Procedure.”). Compare
Abbas v. Foreign Policy Grp., LLC, 783 F.3d 1328, 1333–37
(D.C. Cir. 2015); Intercon Sols., Inc. v. Basel Action Network,
969 F.Supp.2d 1026, 1042 (N.D. Ill. 2013), aff'd, 791 F.3d
729 (7th Cir. 2015); and Los Lobos Renewable Power, LLC
v. Americulture, Inc., 885 F.3d 659, 672–73 (10th Cir. 2018)


with Cuba v. Pylant, 814 F.3d 701 (5th Cir. 2016).1


The D.C. Circuit considered whether a federal court
exercising diversity jurisdiction could apply D.C.'s Anti-
SLAPP special motion to dismiss provision. See Abbas,
783 F.3d at 1333–37 (“A federal court exercising diversity
jurisdiction therefore must apply Federal Rules 12 and 56
instead of the D.C. Anti-SLAPP Act's special motion to
dismiss provision.”). The D.C. Circuit reasoned that Rule
12 already provided an avenue for a plaintiff to overcome
a motion to dismiss. Id. at 1334. While not addressing the
precise question I raise here, it *837  stands to reason that
if Rule 12 provides the correct procedure for overcoming
a motion to dismiss, the collateral order rules we have for
appealing the denial of a motion to dismiss should also apply
to dismissing a California anti-SLAPP motion a fortiori.
Indeed, Abbas came to the D.C. Circuit after a grant of the
special motion to strike, which had ended the entire litigation.
Id. at 1331–32. Given its reasoning, I do not believe that the
D.C. Circuit would have reviewed the district court's order on
interlocutory appeal.


A district court in the Northern District of Illinois considered
whether anti-SLAPP laws conflicted with the Federal Rules
of Civil Procedure. Intercon Sols., Inc., 969 F.Supp.2d at
1042. The court there held that “Section 525 [Washington's
anti-SLAPP statute] cannot be applied by a federal court
sitting in diversity because it is in direct conflict with Federal
Rules of Civil Procedure 12 and 56.” This decision was
upheld on appeal to the Seventh Circuit. Intercon Sols., Inc.,


791 F.3d at 729.2 On appeal, the Seventh Circuit noted that
there was debate over whether they could review the district


court's order on collateral review. Id. at 731. The court there
nevertheless reviewed the case because the district court
certified the order to them for interlocutory review, and they
accepted. Id.


The Tenth Circuit decided this year that New Mexico's anti-
SLAPP statute was solely a procedural mechanism that did
not apply in federal court. Los Lobos Renewable Power, LLC,
885 F.3d at 673. That court first considered whether the
district court's decision not to apply the anti-SLAPP provision
at all was subject to collateral review. Id. at 664–65. The Tenth
Circuit reasoned that a decision not to apply the statute at all
was a decision separate and apart from the merits, but that a
decision to deny an anti-SLAPP motion required the court to
“determine whether the special motion to dismiss is frivolous
or available on its own terms” and that those “determinations
necessarily turn on the merits of the lawsuit.” Id. at 665. Had
the district court denied the anti-SLAPP motion instead of not
considering the motion at all, the Tenth Circuit likely would
not have reviewed the district court's decision on interlocutory
appeal.


I find further support in a decision of the Second Circuit.
The Second Circuit considered whether it had jurisdiction
to review a district court's denial of a Vermont-based anti-
SLAPP motion. Ernst v. Carrigan, 814 F.3d 116, 119 (2d
Cir. 2016). That court answered with a resounding “no,”
reasoning that the very process by which an anti-SLAPP
motion is resolved requires a review of the merits. Id. The
Ernst court noted that Vermont's anti-SLAPP statute was
based on California's anti-SLAPP statute and concluded that
even if the statute was meant to provide immunity, it does
not necessarily make the statute appealable. Id. at 121. The
court held that Johnson v. Jones, 515 U.S. 304, 314, 115
S.Ct. 2151, 132 L.Ed.2d 238 (1995), required that in order
to meet the collateral order doctrine, the order must be
“completely separate from the merits,” and that anti-SLAPP
motions necessarily implicate the factual support underlying
the claims—they are “inextricably intertwined”. Id. at 121–
22.


Intercon Solutions is instructive here. Defendants do not seek
to challenge the district court's decision not to review its
*838  anti-SLAPP motion; they cannot. Instead, Defendants


challenge the district court's decision to deny the anti-SLAPP
motion, a motion that required the court to peer into the
merits of the appeal. See Cal. Civ. Proc. Code § 425.16(b).
Further Ernst, makes the point I make here, denial of an anti-
SLAPP motion is inextricably intertwined with the merits of
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the underlying case. Such a decision is not appropriate for
interlocutory appeal.


I respectfully suggest that we should take this opportunity to
fix this error in our court's precedent with a call of the case
en banc.


All Citations


890 F.3d 828, 18 Cal. Daily Op. Serv. 4671, 2018 Daily
Journal D.A.R. 4561


Footnotes
* The Honorable Nancy Freudenthal, Chief United States District Judge for the District of Wyoming, sitting by designation.


1 Plaintiffs are Planned Parenthood Federation of America, Inc. (PPFA); Planned Parenthood: Shasta–Diablo, Inc., dba
Planned Parenthood Northern California (Planned Parenthood Northern California or PPNC); Planned Parenthood Mar
Monte, Inc. (PPMM); Planned Parenthood of the Pacific Southwest (PPPSW); Planned Parenthood Los Angeles (PPLA);
Planned Parenthood/Orange and San Bernardino Counties, Inc. (PPOSBC); Planned Parenthood of Santa Barbara,
Ventura & San Luis Obispo Counties, Inc. (PPSBVSLO); Planned Parenthood Pasadena and San Gabriel Valley, Inc.
(PPPSGV); Planned Parenthood of the Rocky Mountains (PPRM); Planned Parenthood Gulf Coast (PPGC); and Planned
Parenthood Center For Choice (PPCFC) (collectively Planned Parenthood).


2 Defendants are the Center for Medical Progress (CMP), BioMax Procurement Services LLC (BioMax), David Daleiden
(aka “Robert Sarkis”) (Daleiden), Troy Newman (Newman), Albin Rhomberg (Rhomberg), Phillip S. Cronin (Cronin),
Sandra Susan Merritt (aka “Susan Tennenbaum”) (Merritt), and Gerardo Adrian Lopez (Lopez).


3 Defendants also argue that Plaintiffs did not sufficiently allege the fifteen claims of their complaint. Those arguments and
our conclusions related thereto are addressed in a separate contemporaneously filed memorandum disposition.


1 But even in the Fifth Circuit, there is disagreement about whether Texas's anti-SLAPP motion should apply. See Cuba,
814 F.3d at 720 (“[T]he TCPA [Texas's anti-SLAPP statute] may not be applied as long as Rules 12 and 56 do not violate
the Rules Enabling Act.”) (J. Graves, dissenting).


2 The Washington Supreme Court has since held Washington's anti-SLAPP statute to be unconstitutional because it
established a preliminary procedure for factual adjudication of claims without trial or summary judgment procedure. Davis
v. Cox, 183 Wash.2d 269, 351 P.3d 862, 867 (2015).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Police officer filed complaint alleging breach of warranties,
strict liability, and negligence against police vehicle
manufacturer. The Superior Court, Geoffrey M. Alprin,
J., granted summary judgment for manufacturer. Officer
appealed. The Court of Appeals, Ruiz, J., held that: (1) issue
of material fact existed as to whether air bag fully inflated
on impact, and (2) officer's lay allegation that air bag did
not inflate was not so inherently incredible and unreliable,
despite vehicle manufacturer's expert's opinion as to how air
bag should deploy, as to be rejected on summary judgment
motion.


Reversed and remanded.


Schwelb, J., filed dissenting opinion.


Attorneys and Law Firms


*652  James P. McElwaine, Jr., with whom Raymond M.
Hertz, Greenbelt, MD, was on brief, for appellant.


John F. Anderson, for appellee.


Before SCHWELB and RUIZ, Associate Judges, and
PRYOR, Senior Judge.


Opinion


RUIZ, Associate Judge.


The appellant, Gail Anderson, appeals from the trial court's
order granting summary judgment for the appellee, Ford
Motor Company. Anderson alleges that the trial court erred
by granting summary judgment when a material issue of fact


was in dispute, specifically, whether or not a vehicle's air bag
inflated. Because we find that a material issue of fact was
in dispute, we reverse the grant of summary judgment and
remand.


While on duty, Anderson, an officer of the Metropolitan
Police Department, collided with oncoming traffic while
driving a police vehicle manufactured by Ford Motor
Company. In a three-count complaint, Anderson alleged
breach of warranties, strict liability, and negligence by Ford
for the failure of the vehicle's air bag to properly inflate.


 In order to prevail on a motion for summary judgment, Ford,
the moving party, must demonstrate that there is no genuine
issue of material fact in dispute and that it is entitled to
judgment as a matter of law. Super. Ct. Civ. R. 56(c); Colbert
v. Georgetown Univ., 641 A.2d 469, 472 (D.C.1994) (en
banc). Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits ... show that there is no
genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Nader v.
de Toledano, 408 A.2d 31, 41 (D.C.1979), cert. denied, 444
U.S. 1078, 100 S.Ct. 1028, 62 L.Ed.2d 761 (1980). Once the
moving party meets its burden, the non-moving party must
show that it “has a plausible ground to maintain the particular
cause of action.” Smith v. Washington Metro. Area Trans.
Auth., 631 A.2d 387, 390 (D.C.1993); Sherman v. District of
Columbia, 653 A.2d 866, 869 (D.C.1995).


 This court's review of summary judgment orders is de
novo. Kuder v. United Nat'l Bank, 497 A.2d 1105, 1106–07
(D.C.1985). Like the trial court, we review the record in the
light most favorable to the non-moving party. Fry v. Diamond
Constr., Inc., 659 A.2d 241, 245 (D.C.1995); Colbert, supra,
641 A.2d at 472. A grant of summary judgment must be
reversed if this court independently determines that material
factual issues are in dispute. Alger Corp. v. Wesley, 355 A.2d
794, 797 (D.C.1976).


*653   We turn first to the motion for summary judgment
and attached materials to determine whether a material issue
of fact exists. Ford's attached materials in support of its
motion for summary judgment include, among other things,
the affidavit of a Ford expert, Mr. Valasin, a declaration from
the police accident investigator, Mr. Fish, and accident scene
photographs of the interior of the vehicle. After outlining the
mechanics of the particular air bag system in the Ford Crown
Victoria vehicle at issue, Mr. Valasin's affidavit estimated that
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an air bag inflates within 40 milliseconds after the sensors
detect impact. An air bag's initial contact to full deployment
takes approximately 60 milliseconds; by comparison, Mr.
Valasin noted that it takes approximately 100 milliseconds
to blink an eye, making it unlikely that a person would
actually see the bag inflate. Mr. Valasin concluded that an air
bag in the condition depicted in the police photographs was
consistent with the condition which it should have been if it
had deployed correctly. In addition, Mr. Valasin noted that the
tear seams of the air bag had fully separated indicating that
the air bag had generated sufficient force to fully inflate.


Accident investigator Mr. Fish noted in his declaration that
the air bag “had fully deployed from the center portion of
the steering wheel.” The photographs of the vehicle after
the accident depicted an uninflated air bag hanging from the
center of the steering wheel. Based on Mr. Valasin's affidavit,
Mr. Fish's declaration, and the accident scene photographs,
Ford argues that it met its burden of showing that it was
entitled to judgment as a matter of law. Cf. Sherman, supra,
653 A.2d at 871 (reversing a grant of summary judgment
because the moving party did not meet its burden of proving
that no reasonable juror could find against it).


 Ford's evidence is only the first part of our inquiry, however,
because in response to Ford's motion, Anderson submitted
her own affidavit which stated that “the air bag of my
scout car did not deploy properly as it did not inflate on
impact.” We must determine whether Anderson's affidavit
demonstrated the existence of a genuine issue of material
fact requiring denial of Ford's summary judgment motion.
See Smith, supra, 631 A.2d at 390; Sherman, supra, 653
A.2d at 869. Ford contends that Anderson's lay allegation
should be rejected because it is inherently incredible and
unreliable in the face of Ford's expert's opinion. We do not
agree with this characterization. The case sub judice is unlike
the cases cited by Ford. Rice v. United States, 85 U.S.App.
D.C. 404, 179 F.2d 26 (1949) (reversing a trial court's
judgment because the physical facts revealed in photographs
trumped contrary testimony by a witness); Sinclair Ref. Co.
v. Nichols, 79 A.2d 564 (D.C.Mun.App.1951) (stating that
evidence deemed incredible deserves no weight). Anderson's
allegation is not contrary to the facts in the accident scene
photographs, and indeed may be consistent with the way the
air bag was depicted in the photographs. What Anderson's
affidavit challenges is Ford's explanation of the events which,
in the opinion of Ford's expert, should have preceded for the


air bag to be in the condition shown in the photographs.1


Anderson's affidavit is based on her personal observation and


does not present such an inherently incredible rendition of the
events that this court should reject it as a matter of law. Cf.
Jackson v. United States, 122 U.S.App. D.C. 324, 329, 353
F.2d 862, 867 (1965) (discrediting a witness's testimony in
part because it was highly questionable in light of common
experience and knowledge). Despite the existence of similar
litigation nationwide, Ford has not presented any cases in
which a court has concluded, based on scientific studies, that
evidence of how an air bag should deploy is, in fact, how it
did deploy.


*654   Whether or not the air bag inflated turns on the
credibility of each party's witnesses. We cannot, nor can the
trial court, “resolve issues of fact or weigh evidence at the
summary judgment stage.” Nader, supra, 408 A.2d at 50.
“Credibility determinations, the weighing of the evidence,
and the drawing of legitimate inferences from the facts are
jury functions, not those of [the] judge.... The evidence of the
non-movant is to be believed, and all justifiable inferences are
to be drawn in his favor.” Fry, supra, 659 A.2d at 245 (quoting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct.
2505, 2513, 91 L.Ed.2d 202 (1986) (alteration in original)).


Finding a material issue of fact in dispute, whether or not
the air bag fully inflated on impact, we hereby reverse the
trial court's order granting summary judgment for Ford and


remand the case for further proceedings.2


SCHWELB, Associate Judge, dissenting:
Substantially for the reasons stated by the trial judge in his
written order of February 17, 1995, I believe that summary
judgment was properly granted. Accordingly, I respectfully
dissent.


Ms. Anderson asserted in her affidavit in opposition to Ford's
motion that “the air bag of my scout car did not deploy
properly as it did not inflate on impact.” According to the
majority, this statement, viewed in the light most favorable
to Ms. Anderson, was sufficient to raise a genuine issue of
material fact within the meaning of Super. Ct. Civ. R. 56(c).
I disagree.


Ford's expert witness, Anthony Valasin, explained in his
affidavit that


[t]he sensors are designed to detect impact and energize the
circuit in just 20 milliseconds. The air bag is fully inflated
40 milliseconds after the sensors detect impact. From initial
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contact to full deployment takes only 60 milliseconds; as
a point of comparison, it takes 100 milliseconds to blink
an eye. This is so short a time interval that people often do
not recall seeing the air bag inflate. In fact, given how fast
the process occurs, inflation from the gas burning generant
and deflation of the expended gas through the air bag's vent
holes essentially take place simultaneously.


In other words, according to Valasin, the air bag inflates so
rapidly that Ms. Anderson's failure to observe its inflation was
not at all inconsistent with Ford's compelling evidence that


the device operated normally.3


Ms. Anderson presented no expert evidence to counter that
of Mr. Valasin. The speed at which an air bag inflates and
the capacity of a human eye to observe are matters “beyond
the ken” of the average lay juror. Beard v. Goodyear Tire &
Rubber Co., 587 A.2d 195, 200 (D.C.1991). To expect a lay
trier of fact to pass on these subjects is akin to “leav[ing]
it to a jury of tailors and haberdashers to pass judgment,
unaided by expert testimony, on how to make a wet and
rolling deck in a seaway a safe place to work.” Id. (quoting
Zinnel v. United States Shipping Bd. E.F. Corp., 10 F.2d
47, 49 (2d Cir.1925) (dissenting opinion)). Ms. Anderson
therefore could not, without expert testimony of her own,
raise a genuine issue of material fact with respect to the


portion of Valasin's affidavit which I have quoted above.4


*655  It is, of course, well settled that genuine and material
issues of fact are not to be tried or resolved by resort to a
motion for summary judgment. Vale v. Bonnett, 89 U.S.App.
D.C. 116, 118, 191 F.2d 334, 336 (1951); Messall v. Efron, 72
A.2d 694, 696 (D.C.1950). “Evidence ... that is too incredible
to be accepted by reasonable minds, [however], does not
raise an issue of credibility.” 6 Moore's Federal Practice ¶
56.15[4], at 56–295 (1995) (footnote omitted). Accordingly,
summary judgment is properly granted where “the evidence
on one or the other hand is too incredible to be accepted by
reasonable minds or is without legal probative force even if
true.” Vale, supra, 191 F.2d 334, 89 U.S.App. D.C. at 118; see
also Messall, supra, 72 A.2d at 696. The question, therefore,
is not whether Ms. Anderson presented any evidence in


opposition to the motion, but rather, whether she presented
evidence sufficient to permit an impartial trier of fact to find
rationally in her favor. Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).
“[U]nsupported evidence which is contrary to the physical
facts and scientific principle has no probative value.” Zollman
v. Symington Wayne Corp., 438 F.2d 28, 31 (7th Cir.), cert.
denied, 404 U.S. 827, 92 S.Ct. 59, 30 L.Ed.2d 55 (1971). A
party's testimony is not sufficiently credible to be accepted
by a reasonable mind when it has been effectively refuted by
reliable physical experiments or demonstrations. Id. at 31–32.


In the present case, Ms. Anderson asserted no fact which
effectively contradicted Ford's expert and other evidence.
The air bag could have inflated—indeed, in light of the
expert evidence, it must have inflated—whether or not Ms.
Anderson was able to observe the event. An impartial juror
therefore could not rationally infer from Ms. Anderson's
affidavit that the air bag did not function properly. Assuming
Ms. Anderson's assertion as to what she saw and did not
see to be true, the inference that she asks us to draw from
it is nevertheless incredible in light of the entire summary
judgment record.


The trial judge thus correctly concluded that


the affidavits stand uncontroverted except for the bald
assertion in plaintiff's own affidavit that “the air bag of my
scout car did not deploy properly as it did not inflate on
impact.” Plaintiff's Aff., ¶ 1. That assertion is not sufficient
to create a genuine factual dispute on this record. Stated
differently, on this evidence a reasonable juror could not
find for the plaintiff on the issue of proper deployment
of the air bag. Since that is the central issue in the case,
defendant is entitled to judgment as a matter of law.


I agree entirely with the judge's analysis. Accordingly, I
would affirm the judgment.


All Citations


682 A.2d 651


Footnotes
1 The issue of fact in dispute is whether the air bag fully inflated on impact. Either it did or it did not. This question is


about “what happened” and is unlike the technical question concerning the “appropriate standard of care to which retail
merchants should be held in processing applications for credit cards” at issue in Beard v. Goodyear Tire and Rubber Co.,
587 A.2d 195, 200 (D.C.1991), relied upon by our dissenting colleague. We also note that, unlike Beard, Id. at 201, this
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case involves a claim for relief based on a theory of strict liability that would rest on the fact that the air bag did not fully
inflate on impact, not whether it was designed to inflate on impact.


2 Because we find a material issue of fact in dispute, we do not address the appellant's arguments regarding the trial court's
reliance on an interested expert witness's affidavit and the alleged premature filing of the summary judgment motion.


3 As the trial judge explained,
[t]he condition in which [Officer Fish] saw and photographed the air bag was exactly the condition it should have been
in if it had deployed correctly. Valasin Aff. No. 1., ¶¶ 5, 9, and 12, Aff. No. 2, ¶ 4. Stated otherwise, the fact that Fish
observed the air bag hanging deflated from the steering wheel “establishes that the tear seams molded into the trim
cover of the air bag module had fully and uniformly separated, and that unit had generated sufficient force to have
fully inflated the air bag.” Id.


4 Although it is true, as my colleagues suggest, that the issue here is whether the air bag fully inflated on impact, see
maj. op. at 653 n. 1, expert testimony is required on the question whether, in light of the evidence of record, there is any
reasonable possibility that it did not so inflate.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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664 F.Supp. 1490
United States District Court,


District of Columbia.


John M. PEARCE, Plaintiff,
v.


The E.F. HUTTON GROUP,
INC., et al., Defendants.


Civ. A. No. 86–0008.
|


July 14, 1987.


Synopsis
Brokerage firm's employee filed suit alleging libel, false
light invasion of privacy, and misappropriation of employee's
name, in connection with publication of an independent
counsel's report on his investigation of allegedly illegal
corporate practices. Counsel filed motions for partial
summary judgment and for summary judgment. The District
Court, Flannery, J., held that: (1) Missouri law, not District of
Columbia law, governed the availability of an action for false
light invasion of privacy and, therefore, the employee failed to
state a claim upon which relief could be granted with respect
to that claim; (2) statements in the report were not absolutely
privileged as expressions of opinion; (3) the employee was
not a limited purpose public figure; (4) there were genuine
issues of material fact, precluding summary judgment, on the
employee's claim for compensatory damages; and (5) there
was insufficient evidence to support a finding that counsel
published the report knowing that it was false or with reckless
disregard for its truth or falsity and, therefore, the employee
was not entitled to recover punitive damages.


Motion for partial summary judgment granted; motion for
summary judgment granted in part and denied in part.


See also, D.C., 653 F.Supp. 810.


Attorneys and Law Firms


*1492  Stephen G. Milliken, Greta Van Susteren and John P.
Coale, Washington, D.C., for plaintiff.


Earl J. Silbert and Allen V. Farber, Washington, D.C., for
defendant Bell.


John Walsh and Harvey Spear, Cadwalader, Wickersham &
Taft, New York City, for defendant Hutton.


*1493  MEMORANDUM OPINION


FLANNERY, District Judge.


This matter comes before the court upon defendant Griffin
B. Bell's motions for partial summary judgment and for
summary judgment. After hearing oral argument on these
motions on March 9, 1987, and after considering the
underlying papers, plaintiff's oppositions, and the entire
record in this case, this court will grant the motion for partial
summary judgment, and grant in part and deny in part the
motion for summary judgment for the reasons stated below.


I. BACKGROUND


On May 2, 1985, E.F. Hutton & Company, Inc. (“Hutton”),
a wholly owned subsidiary of defendant, The E.F. Hutton
Group, Inc. (“Hutton Group”), pled guilty in the United States
District Court for the Middle District of Pennsylvania to 2,000
counts of mail and wire fraud. The Department of Justice
decided not to prosecute individual Hutton executives and
instead accepted a plea from Hutton to pay a $2 million fine,
reimbursement to the government for its costs, and restitution
to defrauded banks. Hutton was also enjoined from engaging
in certain cash management practices.


The scandal and the Justice Department's handling of it
led to a number of government probes and much public
debate. As a result, the Hutton Group hired Griffin B. Bell
and the law firm of King & Spalding in May, 1985 to
conduct an investigation of the cash management program
at Hutton which had resulted in the guilty plea. Based on
this investigation, a report entitled “The Hutton Report” was
issued on September 4, 1985 and was made available to the
public by Mr. Bell at a press conference held in Washington,
D.C. on the following day.


The Hutton Report named a number of individuals as


responsible for the fraudulent practices1 that resulted in
Hutton's guilty plea. The report also recommended certain
sanctions for them. Among those deemed responsible for
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the fraud was John M. Pearce. Mr. Pearce had been branch
manager of the Hutton office in St. Louis. After publication
of the report, he was removed from that position, transferred
to Florida, and eventually left the firm altogether. *1494
The State of Virginia took action against Pearce by barring
him from being a Hutton manager there for five years. Pearce
was also required to report to the securities regulators of the
various states where he had been registered that an adverse
action had been taken against him by his employer and the
State of Virginia.


Pearce filed suit on January 3, 1986 against the Hutton
Group and Griffin Bell. He alleges that Bell was hired to
produce a report that would place blame for the fraudulent
cash management program with low level employees rather
than with Hutton's senior officers. Besides being made a
scapegoat, Pearce alleges that the report falsely states that he
should have known his actions were illegal and in violation of
firm policies and guidelines. Thus, plaintiff claims the Hutton
Report libels him and places him in a false light. Plaintiff
also charges that by mentioning him in the Hutton Report,
defendants have misappropriated his name.


On April 16, 1986, this court denied the Hutton Group's
motion to stay these proceedings pending arbitration. On
April 28, 1986, that decision was appealed. On June 10, 1986,
a stay of this action, pending the appeal, was granted solely
with regard to defendant Hutton Group. The Circuit Court
heard oral argument on the appeal (D.C.Cir. No. 86–5281)
on February 17, 1987 but no decision has been issued as yet.
The case regarding defendant Bell was scheduled to go to
trial on March 2, 1987. On February 9, 1987, however, trial
was postponed because several motions had been filed that
convinced the court this case was simply not ready to proceed.
Among the motions filed, were the two dispositive motions
presently before the court.


Defendant Bell has filed a motion for partial summary
judgment on the claims for punitive damages and the false
light invasion of privacy claim. Bell has also filed a motion for
summary judgment with respect to the remainder of plaintiff's
claims.


Plaintiff's original oppositions to Bell's motions were stricken
from the record by this court in an opinion filed February 12,
1987, because they relied on inadmissible evidence. Plaintiff
filed new oppositions on February 18, 1987. Defendant Bell
renewed a motion to strike plaintiff's oppositions because
they purportedly violated Fed.R.Civ.P. 56 and Local Rule


108(h). Bell claimed the oppositions were replete with false
statements and with arguments, assertions, and allegations
that are not referenced to the record. On March 9, 1987, the
court ruled from the bench and denied Bell's renewed motion
to strike. Following that ruling, the court heard oral argument
on the motions for summary judgment.


II. BARS TO PLAINTIFF'S CLAIMS


As a preliminary matter, Bell argues that at least some
of plaintiff's claims must be dismissed, regardless of how
much supporting evidence plaintiff may have. First, plaintiff
cannot raise a false light invasion of privacy claim since
the applicable law is that of the State of Missouri, and
Missouri does not recognize the false light invasion of privacy
action. Second, plaintiff's misappropriation of name claim is
inapplicable to the circumstances of this case. Finally, several
of plaintiff's libel claims are not actionable since they involve
statements that are absolutely privileged as expressions of
opinion.


A. Choice Of Law


To determine which law applies to plaintiff's false light claim,
the forum must apply the choice of law principles of the
state in which it sits.  Klaxon Co. v. Stentor Electric Mfg.
Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 1021, 85 L.Ed.
1477 (1941). This court must therefore apply the District of
Columbia's choice of law rules to the problem. This is no
simple task. Choice of law issues in defamation actions have


historically presented difficult problems for the courts,2 and
these problems have only been *1495  magnified with the


emergence of modern approaches to conflict of laws.3 As
at least one commentator has noted, American courts now
follow no less than ten different approaches, not one of which


can claim the allegiance of a majority of states.4


1) Approach to conflict of laws in the District of Columbia


Until about thirty years ago, the territorialist or “vested rights”
approach adopted by the first Restatement of Conflict of
Laws dominated American conflicts law. E. Scoles & P.
Hay, Conflict of Laws § 17.2, at 552 (1984). The District
of Columbia abandoned that approach in Tramontana v. S.A.
Empresa De Viacao Aerea Rio Grandense, 350 F.2d 468
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(D.C.Cir.1965), cert. denied, 383 U.S. 943, 86 S.Ct. 1195, 16


L.Ed.2d 206 (1966).5 In its place, a “governmental interest
analysis” approach was adopted. See generally Milhollin, The
New Law of Choice of Law in the District of Columbia, 24
Cath.U.L.Rev. 448 (1975).


Strictly speaking, interest analysis refers to the method
developed by Professor Brainerd Currie. See R. Smolla,
Law of Defamation § 12.03[5] (1986); Pielemeier, Multistate
Defamation, supra note 2, at 396–98. Indeed, plaintiff appears
to rely in part on arguments based on that form of interest
analysis. Currie's approach, however, places heavy reliance
on forum law. Pielemeier, Multistate Defamation, supra note
2, at 396–97. See generally B. Currie, Selected Essays on the
Conflicts of Laws (1963). Yet recent choice of law decisions
by the District of Columbia courts put no such reliance on
forum law. Thus, it is clear that the District does not follow
Currie's brand of governmental interest analysis.


Nevertheless, Currie's work provided the starting point for
many of the current, policy-based approaches to conflict
of laws. Among these numerous variations of interest
analysis is the “most significant relationship” approach of the
Restatement (Second) of Conflict of Laws. The Restatement
(Second) developed over a seventeen year period which was
marked by an at-first grudging and then a more whole-hearted
acceptance of policy analysis. R. Cramton, D. Currie & H.
Kay, Conflict of Laws: Cases—Comments—Questions 317
(1981). The end product combines presumptive jurisdiction-
selecting rules with policy analysis. Id.


 It is the Restatement (Second) that guides choice of law


decisions in the District of Columbia.6 The most significant


*1496  relationship approach7 has even been used by this


jurisdiction in other defamation/invasion of privacy cases.8


Therefore, the Restatement (Second) of Conflict of Laws
governs the choice of law issue in the case at bar.


2) False conflict analysis


 The first step in deciding a choice of law problem is to
determine whether there really is a conflict or whether the


situation presents a “false conflict.”9 A false conflict exists
when either (1) the potentially applicable laws do not differ,
or (2) when, upon examination, one law—by its terms or
underlying policies—is not intended to apply to a situation


such as the one in issue. E. Scoles & P. Hay, Conflict of Laws
at 17. Both concerns are raised in the instant case.


 Plaintiff argues that the laws of the District of Columbia and
of the State of Missouri do not truly differ as to the existence
of a false light invasion of privacy claim under the facts of this
case. It is clear that the District of Columbia does recognize
the false light action. See, e.g., Dresbach v. Doubleday &
Co., 518 F.Supp. 1285, 1291 (D.D.C.1981); Logan v. District
of Columbia, 447 F.Supp. 1328, 1332–34 (D.D.C.1978). The
only issue is whether Missouri recognizes such a claim.


The key case on this issue is the decision in Sullivan v. Pulitzer
Broadcasting Co., 709 S.W.2d 475 (Mo.1986). In Sullivan, a
plaintiff was found to have filed a suit for defamation under
the guise of an action for false light invasion of privacy in
order to avoid the shorter statute of limitations for defamation
actions. Id. at 476. The plaintiff contended the defendant had
published a false accusation (that he had stolen materials,
plans, and labor from the City of St. Louis for his personal
benefit) that publicly portrayed him in a false light. Id. at
475. In holding that the plaintiff could not treat his claim as
anything other than a defamation action, the court expressly
rejected providing a false light claim when “one party alleges
that the other published a false accusation concerning a
statement of fact.” Id. at 481.


Though plaintiff Pearce is correct in pointing out that the
Missouri court did leave open the possibility of a false
light claim in other contexts, the instant case is clearly not
among them. Pearce is alleging that defendants published
false accusations about him—precisely the situation the court
in Sullivan rejected as providing grounds for a false light
claim. The Sullivan court noted only two situations in which
it might possibly recognize the false light tort. Id. at 480.
The first is when one publicly attributes to the plaintiff some
opinion or utterance, harmful or not, that is false. The classic
case would be where one claims the plaintiff wrote a book
or poem that he did not. The second situation is when one
uses another's likeness in connection *1497  with a story that
has no bearing on the plaintiff. Obviously, neither of these
scenarios is applicable to the case at bar. Therefore, since
Missouri would not recognize Pearce's false light invasion
of privacy claim, while the District of Columbia would, the
potentially applicable laws are in apparent conflict.


The second step in determining whether a true conflict exists
is to look at the differing laws and their underlying policies
to see if they are all intended to apply to the situation at
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hand. By their terms, both Missouri's and the District's laws
regarding false light actions are applicable to the present case.
The underlying policies, however, are substantially different.
The Missouri Supreme Court decision in Sullivan reflects that
state's clear interest in refusing to allow false light actions to
circumvent traditional restrictions on defamation claims. Id.
at 480. Missouri has decided that defamation actions provide
sufficient protection for its residents. Furthermore, the careful
evaluation given the false light tort in Sullivan, as well as
Missouri's much longer experience with privacy actions as


compared to the District of Columbia's,10 underscores the
history and strength of Missouri's policy.


In sharp contrast, the District of Columbia has a rather
nebulous policy underlying the false light tort. Cases
involving such claims simply adopt the Restatement
formulations for privacy torts without significant analysis or
evaluation of this type of claim. In fact, while the court in
Dresbach v. Doubleday & Co., found no reason to distinguish
false light from defamation, 518 F.Supp. at 1288, it did not
set forth any policy reason for simultaneously providing both
causes of action.


Plaintiff has relied on language in Phillips v. Evening Star
Newspaper Co. to argue that the District of Columbia has
a policy of maximum protection for those placed in a false
light. See 424 A.2d 78, 87 (D.C.1980), cert. denied, 451
U.S. 989, 101 S.Ct. 2327, 68 L.Ed.2d 848 (1981). Phillips,
however, only discussed maximum protection in the context
of a defamation action. Nothing was said to indicate that
the District's policy of providing maximum protection to
reputations also sought to provide plaintiffs with additional
causes of action. It is just as plausible to presume that the false
light tort was adopted solely to address concerns with privacy,
rather than to augment the District's policy of maximum
protection from defamation.


Even assuming the District's adoption of the false light tort
is due to a policy of providing maximum protection, that
policy would not be advanced here. Plaintiff was domiciled in
Missouri. He lived and worked there for four years before the
alleged invasion of privacy. Though plaintiff was at one time
a domiciliary of the District, his residence ended by 1981 and


has never been resumed.11 If plaintiff was *1498  not (and is
not now) domiciled in the District of Columbia, the District's
interests will not be advanced by an application of D.C. law.


Since plaintiff was in St. Louis at the time Bell published
his report, however, Missouri interests will be advanced by


application of that state's law. Missouri has determined that
the false light tort is unnecessary to protect its residents—one
of them being the plaintiff. Missouri has a greater interest in
protecting free speech. Therefore, the case at bar presents a
“false conflict.” The only interested state is Missouri, which
does not recognize the false light invasion of privacy claim.


3) True conflict and the state with the most significant
relationship


 Even assuming arguendo that there was a true conflict,
Missouri has the most significant relationship to the
occurrence and the parties, with respect to the false light
claim. Under the Restatement (Second), the identification of
“the state with the most significant relationship” involves
a two-step process of identifying the relevant contacts with
the respective states and then evaluating their significance
in the light of, first, detailed prescriptive rules and, second,
the policy-oriented general principles found in section 6(2).
R. Cramton, D. Currie & H. Kay, Conflict of Laws: Cases—
Comments—Questions, at 319–20.


According to section 145(2) of the Restatement (Second), the
relevant contacts in tort cases are:


(a) the place where the injury occurred,


(b) the place where the conduct causing the injury occurred,


(c) the domicil, residence, nationality, place of
incorporation and place of business of the parties, and


(d) the place where the relationship, if any, between the
parties is centered.


Restatement (Second) of Conflict of Laws § 145(2) (1971).


Item (d) is not applicable to the instant case. Item (b) is the
least controversial. The District of Columbia is clearly the
place of conduct since it is here that defendant Bell issued
his report and gave the press conference. Though Bell argues
that the place of conduct also includes those states where his
report was prepared and disseminated, the principal acts of
communication (allegedly putting plaintiff in a false light)
occurred in the District. In any event, as is discussed shortly,
the place of conduct is not a significant contact in the context
of defamation and invasion of privacy actions.


Items (a) and (c) are interrelated in the instant case. With
regard to defendants, item (c) is not particularly relevant



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981133985&pubNum=345&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_345_1288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1288

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981101404&pubNum=162&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_162_87&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_87

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981224884&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981224884&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289353554&pubNum=0101576&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Pearce v. E.F. Hutton Group, Inc., 664 F.Supp. 1490 (1987)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5


because neither Missouri nor the District are the domicile,
residence, place of incorporation, or the principal place
of business of the defendants. Reference to these contacts
thus presents no means of determining which of the two
jurisdictions has the stronger interest.


As to the plaintiff, however, domicile and residence are


significant contacts. Plaintiff was a domiciliary of Missouri.12


Furthermore, because plaintiff was residing there at the time
of the alleged invasion of privacy, Missouri is also the location
of item (a)—the place of injury. The place of injury plays a
central role under Restatement (Second) analysis. For torts,
this contact is the most important in the selection of the state
of the applicable law. Restatement (Second) of Conflict of
Laws § 145, comment (e), at 419. In contrast, the place of
conduct plays a less important role, especially in a case such
as defamation. Id. at 420. In the instant case, the place of
injury is clearly Missouri. Though plaintiff has claimed he has
numerous contacts and friends in the D.C. area, none of these
are relevant to an invasion of privacy claim.


While plaintiff's contacts with the District might give him
grounds to argue that *1499  his reputation was injured here,
reputation only relates to the defamation claim. Lumping
defamation with invasion of privacy leads to error in choice
of law because the two torts differ materially. Bernstein
v. National Broadcasting Co., 129 F.Supp. 817, 824–25
(D.D.C.1955), aff'd, 232 F.2d 369 (D.C.Cir.), cert. denied,
352 U.S. 945, 77 S.Ct. 267, 1 L.Ed.2d 239 (1956). Invasion of
privacy is a personal injury—an injury to feelings. Id. at 825.
Rules of privacy are designed to protect a person's interest in
being let alone, not in one's reputation. Restatement (Second)
of Conflict of Laws § 152, comment d. Clearly, an injury to
one's feelings can only occur where the plaintiff is located at
the time of the impact of the privacy invasion. Bernstein, 129
F.Supp. at 825–26. In the instant case, plaintiff was residing
in Missouri at the time defendants issued their report.


Though the opinion in Bernstein was written during the first
Restatement era, the decision to draw a distinction between
the torts of defamation and invasion of privacy did not
rely on the outdated choice of law rules of the territorialist
approach. In fact, the distinction was noted and relied on
by the Restatement (Second). See Restatement (Second) of
Conflict of Laws § 152, comment d.


Even if the place of injury ordinarily was not the most
important contact in tort actions, the Restatement (Second)
goes further and specifically provides that in cases of


multistate invasion of privacy, the state with the most
significant relationship will usually be the state where the
plaintiff was domiciled. Restatement (Second) of Conflict
of Laws § 153; see also Crane v. Carr, 814 F.2d 758, 760
(D.C.Cir.1987) (“[L]ibel and ‘false light,’ are the kind [of
claims] in which the injury, foreseeably, is felt with greatest
force in the place where plaintiff lives.”).


Relying on the fact that rules of privacy are meant to
protect feelings, the Restatement's drafters explained that the
plaintiff's domicile should be the state of the most significant
relationship because that is usually the state of the greatest
injury. Restatement (Second) of Conflict of Laws § 153,
comment d. The drafters went on to state that the law of the
plaintiff's domicile will also be applied even though some or
all of the defendant's acts were done in another state. Id.


The Restatement (Second) 's preference for applying the
law of the plaintiff's domicile has received considerable


judicial approval.13 Though commentators have expressed
concern that courts will choose plaintiff's domicile from “an
unconsidered application” of section 153, see Pielemeier,
Multistate Defamation, supra note 2, at 396, such fear would
be misplaced in the case at bar. Even under the general


principles of section 6(2),14 the District of Columbia cannot
be deemed to have a more significant relationship to the
occurrence and parties. Examination of various contacts
bolsters the application of Missouri law.


Plaintiff lived in Missouri for four years before the alleged
invasion of privacy. He worked there for Hutton as a branch
manager, the position in which he engaged in the activities
in issue. He worked there twice as long as the two years
he worked as branch manager in Maryland. He has not
worked in the District of Columbia since the fall of 1979.
Plaintiff and his wife apparently had at least as many friends
and acquaintances in Missouri as in the District in 1985. In
fact, she has *1500  named more people with whom the
couple maintained contact from Missouri than from the entire
Washington metropolitan area. Contact with Washington
friends has been infrequent.


Additionally, plaintiff left his job with Hutton in Missouri,
moving to a position in Florida and ultimately leaving
the firm. Plaintiff's privilege to manage a brokerage was
suspended in Virginia, not the District. Although other states
considered similar action, including Florida, Pennsylvania,
and Missouri, apparently the District did not. Plainly,
whatever contacts plaintiff has with the District of Columbia
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cannot outweigh the substantial connections that Missouri has
with this issue.


Finally, the court turns to plaintiff's contention that there
is a trend by courts to apply the law most favorable to
plaintiff. This position is simply untenable. The Restatement
(Second) states that the law selected under section 153 even
determines whether a right to privacy is to be recognized at all.
Restatement (Second) of Conflict of Laws § 153, comment b.
Furthermore, none of the cases relied on by plaintiff to support
the alleged “trend” dates from the past decade. In contrast,
there are a number of recent cases choosing laws unfavorable


to plaintiffs.15


 Therefore, Missouri is the state with the most significant
relationship to the false light claim. Since Missouri would
not recognize plaintiff's false light action, the claim must be
dismissed with prejudice.


B. Misappropriation Of Name


 Plaintiff argues that even if his false light claim is precluded,
he can proceed on another invasion of privacy theory—
misappropriation of name. The premise for this claim is that
defendant used plaintiff's name and identity to gain substantial
pecuniary benefit by having him serve as a scapegoat for
Hutton's corporate abuses.


Plaintiff's theory is plainly implausible. There is no evidence
that plaintiff's name was of any particular value or that it was
included in the Hutton Report to take advantage of plaintiff's
reputation or the value associated with his name. There is no
evidence that defendant Bell's compensation was somehow
dependent on including plaintiff's name in the Hutton Report.


The essence of a misappropriation of name action is that
the defendant has used another's name to take advantage of
some value associated with it—not merely for informational
purposes. Restatement (Second) of Torts § 652C, comment
d (1977). “Incidental use of name or likeness or publication
for a purpose other than taking advantage of a person's
reputation or the value associated with his name will not result
in actionable appropriation.”  Vassiliades v. Garfinckel's,
492 A.2d 580, 592 (D.C.1985). In the case at bar, plaintiff
has presented no evidence that defendants' use of his name
was for anything other than for informational purposes. The
misappropriation of name invasion of privacy claim must
therefore be dismissed with prejudice.


C. Absolute Privilege For Opinion


Defendant Bell claims that several of his allegedly defamatory
statements are simply opinion, so summary judgment must be
granted as to them. Indeed, the Supreme Court has recognized
that statements of opinion are absolutely exempt from libel
suits under the first amendment. Gertz v. Robert Welch,
Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974)
(dictum); see also Ollman v. Evans, 750 F.2d 970, 974–75
(D.C.Cir.1984) (en banc), cert. denied, 471 U.S. 1127, 105
S.Ct. 2662, 86 L.Ed.2d 278 (1985).


Distinguishing between what is fact and what is opinion,


however, can often be a very difficult task.16 In Ollman v.
Evans, *1501  this Circuit addressed the problem and held
that courts must “analyze the totality of the circumstances
in which the statements are made to decide whether they
merit the absolute First Amendment protection enjoyed by
opinion.” 750 F.2d at 979; see also R. Smolla, Law of
Defamation § 6.08[3] (detailed discussion of implications
of Ollman ). To evaluate the totality of the circumstances,
the court set forth four factors to be considered in assessing


whether the “average reader”17 would view the statement as
fact or, conversely, as opinion. Id.


First, the common usage or meaning of the specific language
of the challenged statement must be analyzed. Id. This is to
determine whether the statement has a precise meaning and
thus is likely to give rise to clear factual allegations. Id. at
980. “The classic example of a statement with a well-defined
meaning is an accusation of a crime.” Id.


In the present case, Bell claims his statements, that plaintiff's
actions were such that “no reasonable person could have
believed that this conduct was proper” (Complaint at ¶
21(d)) and were “so aggressive and egregious as to warrant
sanctions” (Complaint at ¶ 21(g)), were mere expressions of
opinion. So too, he claims, were his statements that plaintiff
was “actually engaged in wrongdoing” (Complaint at ¶ 21(e)),
and was a “moving force in improprieties” (Complaint at ¶
21(f)).


There is nothing “loosely definable” or “variously
interpretable” about Bell's statements. This is not a situation
involving some indefinite epithet, such as the “fascist”
accusation in Buckley v. Littell, 539 F.2d 882 (2d Cir.1976),
cert. denied, 429 U.S. 1062, 97 S.Ct. 785, 50 L.Ed.2d 777
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(1977), or the “sloppy and irresponsible reporting” criticism
in Cole v. Westinghouse Broadcasting Co., 386 Mass. 303,
435 N.E.2d 1021, cert. denied, 459 U.S. 1037, 103 S.Ct. 449,
74 L.Ed.2d 603 (1982).


 To the average reader, Bell's statements mean, as a factual
matter, that plaintiff knew his participation in chaining and
overdrafting was wrong. The statements are equivalent to
criminal accusations. In fact, at the press conference Bell
not only stated that he tried to use something “pretty close
to a criminal prosecution standard,” but that he had, in fact,


found criminal wrongdoing.18 Transcript of September 5,
1985 press conference, at 19 & 49.


These statements are not just “broad, brush-stroked
references” to unethical conduct, as was the use of the
term “traitor” in Old Dominion Branch No. 496, Nat'l
Ass'n of Letter Carriers v. Austin, 418 U.S. 264, 94
S.Ct. 2770, 41 L.Ed.2d 745 (1974). To the average reader
or listener, unequivocal statements (by a former United
States Attorney General and Federal Judge using a criminal
prosecution standard) about deliberate wrongdoing are
obviously laden with factual content. Thus, Bell's statements
have a sufficiently definite meaning to convey facts.


 The second factor to consider is the degree to which
the statements are verifiable. Ollman, 750 F.2d at 981.
An unverifiable statement cannot convey actual facts. Id.
Obviously, verifiability is not a simple, black or white
determination. The degree to which a statement is verifiable
ranges over a spectrum rather than fitting into neat categories.
The object of this inquiry is merely to determine whether
a statement can be sufficiently proven so that a jury would
not be rendering a decision based on speculation, or on
the approval *1502  or disapproval of the contents of the
statements, its author, or its subject.


In the case at bar, the statements are objectively capable
of being proven or disproven. While the determination of
whether plaintiff knew his conduct was improper necessarily
involves an assessment of intent, fact finders routinely make
such determinations in criminal actions. Bell's statements are
verifiable under an objective, “reasonable person” standard.


 The third factor to consider is the context in which the
statement occurs. Ollman, 750 F.2d at 982. Whether a
statement is factual depends in part on the publication, taken
as a whole, of which the statement is a part. Id. The language
of the entire publication may signal that a specific, apparently


factual statement is really being used in a metaphorical,
exaggerated, or even fantastic sense. For example, in Myers
v. Boston Magazine Co., 380 Mass. 336, 403 N.E.2d 376
(1980) a magazine's statement that a television sports reporter
was “the only newscaster in town who is enrolled in a
course for remedial speaking” was deemed protected opinion.
Though the statement on its face appeared factual, it was in
an article consisting of a series of “one-liners” about sports
personalities. Thus, the average reader would have realized
that he or she was reading opinions, and not being showered
with facts.


In sharp contrast, the Hutton Report as a whole undercuts
defendant's position that his statements were opinion. The
average reader of such an investigative report would naturally
assume that he or she was being presented with a compilation
of facts. Another consideration in this respect is the inclusion
of cautionary language in the text where the challenged
statements are found.  Ollman, 750 F.2d at 982. A reader
encountering such language tends to discount what follows.
Id. at 983.


Arguably, the inclusion of Bell's statements in the
“Conclusions and Remedies” section of the Hutton Report,
and the use of the words “We conclude” and “We think”
in connection with those statements, amounts to cautionary
language. In the context of this investigatory report, however,
the language is more akin to a summary of facts than
a subjective analysis of them. Furthermore, because the
challenged statements set forth plaintiff's culpability, they
imply the existence of damaging, undisclosed facts beyond
the mere descriptions of the chaining and overdrafting
activities given in the more detailed sections of the Hutton
Report. See Restatement (Second) of Torts § 566 (1977).
Therefore, the average reader would not have been put on
notice that Bell's statements were opinions.


Even if defendant had put readers on notice with cautionary
language, that one factor alone could not justify the absolute
privilege given to expressions of opinion. As previously
discussed, Bell's statements are unequivocal and amount
to criminal accusations. When a statement is as factually
laden as the accusation of a crime, cautionary language
is essentially unavailable to dilute the factual implications.
Ollman, 750 F.2d at 983. Thus, the immediate context of the
allegedly defamatory statements indicates that they are factual
assertions and not expressions of opinion.
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 Finally, the fourth factor to consider is the broader social
context in which the statement appears. Id. Different types
of writing have widely varying social conventions that signal
to the reader the likelihood of a statement's being either fact
or opinion. Id. at 979. As the court in Ollman noted, it is
one thing to be called corrupt by a soapbox orator and quite
another to be referred to that way in a research monograph.
Id. at 983.


Little more need be said in the instant case than to point
out that the alleged defamation occurred in the context of an
independent counsel's report on his investigation of illegal
corporate practices. In fact, the independent counsel was a
former United States Attorney General and Federal Judge.
The setting in which defendant's statements were delivered
clearly would cause the reasonable person to view them as
fact, not opinion.


*1503  Given the clear and verifiable meaning of Bell's
statements, and given the serious and professional context in
which they were made, the absolute privilege for statements
of opinion is simply not available in the instant case.


III. STANDARD OF FAULT AND BURDEN OF PROOF


Before reviewing the sufficiency of plaintiff's evidence, the
level of fault and burden of proof must be established. These
determine the amount of evidence plaintiff must have in order
to bring his case before a jury. At this point, plaintiff's only
remaining claims are for compensatory and punitive damages


based on the defamation count.19


As to the standard of fault for both compensatory and punitive
damages, defendant Bell contends he cannot be held liable
unless it is established, by clear and convincing evidence,
that he published the allegedly defamatory statements with
actual malice. For compensatory damages, defendant bases
this position on two arguments. First, his statements are
protected by qualified privileges for fair comment and/or for
good-faith disclosure of matters of public interest. Second,
plaintiff is a limited-purpose public figure.


For punitive damages, Bell's position is based on the holding
in Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974). Plaintiff counters, however,
by maintaining that a lesser standard of fault for punitive
damages is permitted under the recent Supreme Court
decision in Dun & Bradstreet, Inc. v. Greenmoss Builders,


Inc., 472 U.S. 749, 105 S.Ct. 2939, 86 L.Ed.2d 593 (1985)
(plurality opinion).


As to the burden of proof, defendant argues that plaintiff
must establish the falsity of Bell's statements by clear and
convincing evidence. This position is based on a number of
Supreme Court decisions. Each of these arguments will be
dealt with in turn.


A. Qualified Privileges


1) Privilege for fair comment


The doctrine of fair comment was a development at common
law that evolved from the need to protect and encourage the
free exchange of ideas. Franklin & Bussel, The Plaintiff's
Burden in Defamation: Awareness and Falsity, 25 Wm. &
Mary L. Rev. 825, 855, 871 (1984); see also R. Smolla, Law
of Defamation § 6.02. The doctrine was necessary because
the common law considered all statements to be actionable,
regardless of whether they were capable of being verified.
Franklin & Bussel, supra, at 871.


Intuitive, evaluative statements, however, cannot be proven
“true or false by the rigorous deductive reasoning of the
judicial process.” Id. Recognizing that valuable discourse
is often furthered by such commentary, courts gradually
developed shelter for these unprovable statements. Id.
Though initially modest, the fair comment privilege
eventually embraced all opinions about matters of public
concern. R. Smolla, supra, at § 6.02[1].


 While the fair comment privilege has been recognized in
this jurisdiction, see Afro-American Publishing Co. v. Jaffe,
366 F.2d 649, 656 (D.C.Cir.1966) (en banc), it is clear
that the doctrine is now obsolete in light of the broader
first amendment protections afforded expressions of opinion.
Ollman v. Evans, 750 F.2d 970, 975 n. 8 (D.C.Cir.1984)
(en banc) (though claim arises under D.C.'s common law of
libel, whether statements are protected opinion is a matter
of constitutional law), cert. denied, 471 U.S. 1127, 105
S.Ct. 2662, 86 L.Ed.2d 278 (1985); Hoffman v. Washington
Post Co., 433 F.Supp. 600, 603 (D.D.C.1977) (no need to
determine whether fair comment privilege applicable since
Supreme *1504  Court has made privilege constitutional one
under first amendment), aff'd, 578 F.2d 442 (D.C.Cir.1978).
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 Even if the doctrine was not obsolete, it would be inapplicable
to the case at bar. The fair comment defense goes only to
opinion, not to misstatements of fact. Fisher v. Washington
Post Co., 212 A.2d 335, 337 (D.C.1965). As previously
discussed, Bell's statements are fact, not opinion. Therefore,
the qualified privilege for fair comment cannot protect Bell
here.


2) Privilege for good-faith disclosure of matters of public
interest


The common law also developed several related conditional
privileges based on the defendant's acting to further his self-
interest, the interest of others, or a “common” interest. See R.
Smolla, supra, at § 8.08. Indeed, the District of Columbia has
recognized that a qualified privilege exists for disclosure of
a “subject matter ‘in which the party communicating has an
interest or in reference to which he has, or honestly believes
he has, a duty to a person having a corresponding interest
or duty.’ ” Smith v. District of Columbia, 399 A.2d 213,
220 (D.C.1979) (quoting May Department Stores Company v.
Devercelli, 314 A.2d 767, 773 (D.C.1973)).


Defendant Bell maintains that such a qualified privilege
should exist for a “good faith disclosure of matters of public
interest.” The use of the phrase “good faith” adds nothing to
the analysis here because a qualified privilege, by definition,
only protects statements made in the absence of malice. See
Mosrie v. Trussell, 467 A.2d 475, 477 (D.C.1983) (qualified
privilege is lost by showing of malice). Therefore, Bell's
position comes down to an assertion that the court should
interpose the shelter of a qualified privilege whenever a
disclosure involves a matter of public interest.


In the instant case, defendant asserts that the matter of public
interest was the 2,000 felony counts that Hutton had pled
guilty to. What constitutes “a matter of public concern” has
recently been addressed by the Supreme Court. In Dun &
Bradstreet, Inc. v. Greenmoss Builders, Inc., Justice Powell
relied on the opinion in Connick v. Myers to hold that “
‘[w]hether ... speech addresses a matter of public concern
must be determined by [the expression's] content, form, and
context ... as revealed by the whole record.’ ” 472 U.S. 749,
761, 105 S.Ct. 2939, 2947, 86 L.Ed.2d 593 (1985) (plurality
opinion) (quoting Connick v. Myers, 461 U.S. 138, 147–48,
103 S.Ct. 1684, 75 L.Ed.2d 708 (1983)). As one commentator
has noted, however, this test is not very helpful since it


essentially says a court must weigh everything. See R. Smolla,
supra, at § 3.03.


Nevertheless, Justice Powell went on to stress that since the
credit report at issue there concerned solely “the individual
interest of the speaker and its specific business audience,” and
since the report was made available to only five subscribers
who were contractually bound not to disseminate it further,
the “speech” in Dun & Bradstreet did not involve a matter of
public concern. 472 U.S. at 762, 105 S.Ct. at 2947.


In sharp contrast, the report at issue in the case at bar is not a
matter solely in the interest of the defendants or their business
audience. The nature of the conduct giving rise to Hutton's
plea agreement and the identity of those responsible for that
conduct were clearly matters of public interest, especially
since the banking and securities industries (which have a
central role in the American economy) were implicated.
Furthermore, the entire controversy received enormous
publicity being not only the subject of national news media
attention, but also being the subject of congressional hearings.
Finally, the Hutton Report was not simply made available
to a narrowly defined group but was made widely available
through public distribution. Clearly, therefore, defendant Bell
is correct in asserting that he disclosed matters of public
interest.


 Defendant is mistaken, however, in contending that a
generalized public interest justifies a special privilege
for widespread public disclosures. Though Bell has cited
numerous decisions upholding a qualified privilege for


statements made to protect *1505  the interests of another,20


none of these cases supports the incredibly broad protection
defendant now seeks.


Those courts that had invoked a qualified privilege had found
significant policy considerations for doing so. These policies
include: physicians' warnings to their patients about other
health care professionals, evaluations of employees or those
seeking public office, reports of possible misconduct to the
appropriate authorities, and even limited disclosures by public
officials, about matters the public deserves to know about,
made at the request of the news media. In each instance, the
protected publication was limited somehow—either by the
size of the audience, by the subject matter discussed, or by the
depth of detail of the revelations made.


Defendant can point to no limiting factor here. The
publication was made widespread without any inquiry or
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urging on the part of the press. It was not a report of
ongoing or previously undisclosed misconduct or criminal
wrongdoing. It was not made by a public official attempting to
notify the public of something they deserved to know about.
The disclosures were not even limited to those matters of
greatest public interest—the actions affecting the banking and
securities industries. Instead, the report and press conference
were in no way circumscribed. They were highly detailed
and included discussions of such relatively private matters as
recommending what sanctions Hutton should dole out to its
employees.


Further, there are no significant policy considerations that
would support the sweeping privilege sought by Bell. First,
it must be remembered that qualified privileges developed
because the common law held defendants strictly liable
for defamatory statements. Watkins & Schwartz, Gertz and
the Common Law of Defamation: Of Fault, Nonmedia
Defendants, and Constitutional Privileges, 15 Tex.Tech
L.Rev. 823, 825 (1984). Just as the fair comment doctrine
developed to protect opinions and thereby promote the free
exchange of ideas, the “interest-related” qualified privileges
evolved to encourage communication about important
matters. See id. at 865.


 The constitutional fault requirements developed by New York
Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964) and its progeny, however, have undermined the
need for such safety valves. The recent Supreme Court
decision in Dun & Bradstreet, Inc. v. Greenmoss Builders,
Inc., 472 U.S. 749, 105 S.Ct. 2939, 86 L.Ed.2d 593
(1985) (plurality opinion) indicates that only in private-
figure plaintiff cases not involving matters of public concern
will a strict liability fault requirement be constitutionally


permissible.21 The question of whether Pearce is a *1506
private plaintiff is discussed infra, but as was noted earlier in
this opinion, the instant case clearly involves matters of public
concern. Therefore, since strict liability cannot be imposed,
there is a reduced need for the safety valve of a qualified
privilege.


Second, in Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974), the Supreme Court basically
repudiated the short-lived plurality ruling of Rosenbloom v.
Metromedia, Inc., 403 U.S. 29, 91 S.Ct. 1811, 29 L.Ed.2d


296 (1971).22 Rosenbloom held that defamatory statements
involving matters of public or general interest deserve
heightened protection. Though defendant has argued that he
does not rely on any protection derived from Rosenbloom, the


broad qualified privilege he is seeking is, as a practical matter,
indistinguishable from the now obsolete Rosenbloom theory.
Defendant contends that because his statements involved
disclosures of public concern, plaintiff should be required to
prove malice—exactly what the Court in Gertz rejected as
being constitutionally required.


While the states may be free to impose their own malice
requirement to protect every disclosure bearing on matters of
public concern, defendant has not cited any jurisdiction that
does so. Such a broad, state-created burden would certainly
be at odds with this jurisdiction's policy of providing defamed
plaintiffs a maximum standard of protection. See Phillips v.
Evening Star Newspaper Co., 424 A.2d 78, 87 (D.C.1980),
cert. denied, 451 U.S. 989, 101 S.Ct. 2327, 68 L.Ed.2d 848
(1981).


Finally, there are policy considerations strongly against
creating a qualified privilege in the case at bar. First, society
is not served by the dissemination of false information.
See Gertz, 418 U.S. at 340, 94 S.Ct. at 3007 (“there is no
constitutional value in false statements of fact.”). The public
interest in a matter already investigated by Congress and the
Department of Justice is not so immediate or critical that
a defendant should be protected from his or her negligent
publication of falsehoods about another.


Second, there is little likelihood that holding defendants such
as Bell liable on a negligence standard will have a chilling
effect on speech. Future investigative reports are unlikely to
be deterred by such a ruling since they are motivated by a


desire for profit.23 Bell was well paid to publish the Hutton
Report. If it can be proven that he negligently published false
information about a private individual, there is no reason why
he should not be held accountable for any harm caused. A
qualified privilege is thus inapplicable to the instant case.


B. Limited-Purpose Public Figure


In abandoning the public or general interest approach of
Rosenbloom v. Metromedia, Inc., the Supreme Court settled
on a compromise approach in Gertz v. Robert Welch, Inc.
to accommodate the competing values of uninhibited debate
with the need to protect reputation. The Gertz approach is
grounded in a dichotomy between public and private figures.
The Court in Gertz subdivided its discussion of public figures
into two categories: general purpose or universal public
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figures, and limited or vortex public figures. 418 U.S. 323,
345–46, 94 S.Ct. 2997, 3009–3010, 41 L.Ed.2d 789 (1974).


The former consists of those individuals with such
tremendous notoriety that they have sufficient power and
influence to *1507  counteract or respond to defamatory
statements. Id. The latter consists of those thrust to the
forefront of particular controversies and who are defamed
in connection with those controversies. Id. It is the limited-
purpose public figure that has produced the greater volume
of cases and that involves more problematic judgment calls.
See, e.g., Rosanova v. Playboy Enterprises, Inc., 411 F.Supp.
440, 443 (S.D.Ga.1976) (“Defining public figures is much
like trying to nail a jellyfish to the wall.”), aff'd, 580 F.2d 859
(5th Cir.1978).


 In the instant case, there is no colorable argument that Pearce
is a general-purpose public figure. It is Bell's contention,
however, that plaintiff is a limited-purpose public figure
because his voluntary activities at Hutton drew him into
a significant public controversy. This Circuit has adopted
a three-part test for determining whether an individual
is a limited-purpose public figure. Waldbaum v. Fairchild
Publications, Inc., 627 F.2d 1287, 1296–98 (D.C.Cir.), cert.
denied, 449 U.S. 898, 101 S.Ct. 266, 66 L.Ed.2d 128


(1980).24 First, the controversy at issue must be isolated
“because the scope of the controversy in which the plaintiff
involves himself defines the scope of the public personality.”
Tavoulareas v. Piro, 817 F.2d 762, 772 (D.C.Cir.1987)
(en banc). Second, the plaintiff's role in the controversy
must be examined. Waldbaum, 627 F.2d at 1297. Finally,
whether the alleged defamation was germane to the plaintiff's
participation in the controversy must be determined. Id. at
1298.


Applying these tests to the case at hand, it is clear that
there was a significant public controversy involving the
overdrafting and chaining activities by Hutton. While a public


controversy involves more than a public interest,25 plaintiff
has conceded that the plea by Hutton to a 2,000 count


indictment did create a public controversy.26 Nevertheless,
plaintiff's participation in the controversy was not such as
would make him a limited-purpose public figure.


Pearce's role in the public debate was negligible. Once the
original story about the chaining and overdrafting broke in the
news, plaintiff had no further involvement in the furor that
developed. Furthermore, plaintiff's name never came up until
defendant Bell mentioned it prominently in his Report. A new


controversy, this time directly involving the plaintiff, was then
created in the media. This public controversy, however, would
not have arisen but for Bell's statements regarding Pearce.
Defendant cannot bootstrap himself into the protection of
the actual malice standard by pointing to the controversy
over the plaintiff that he himself created by his publication.
Hutchinson v. Proxmire, 443 U.S. 111, 135, 99 S.Ct. 2675, 61
L.Ed.2d 411 (1979).


In an effort to use the Hutton plea agreement controversy as
the basis for Pearce's public-figure status, defendant makes
two arguments. First, he has pointed out that the St. Louis
and Bethesda branch offices were named in the Information
filed against Hutton by the Department of Justice. The fact
that plaintiff managed those offices, however, does not mean
plaintiff became the focus of attention. Mentioning the name
of plaintiff's *1508  branch office is not the equivalent of
broadcasting plaintiff's name. In another context, the D.C.
Circuit Court noted that “[b]eing an executive within a
prominent and influential company does not by itself make
one a [limited-purpose] public figure.” Waldbaum, 627 F.2d
at 1299. Clearly, plaintiff was an anonymous figure until Bell
issued his Report.


Nevertheless, defendant's second and main justification
for treating Pearce as a limited public figure is that
plaintiff voluntarily participated in misconduct leading to
Hutton's guilty plea. Bell contends plaintiff had to know
such misconduct begged attention. He maintains that the
overdrafting and chaining activities were bound to invite
scrutiny. By voluntarily engaging in conduct with such
foreseeable publicity and which formed the basis for the
Hutton plea agreement controversy, plaintiff became a
limited-purpose public figure with respect to that controversy
prior to Bell's statements.


Obviously, defendant is correct in pointing out that a plaintiff
cannot control first amendment standards simply by choosing
not to seek publicity. “Those who attempt to affect the result
of a particular controversy have assumed the risk that the
press, in covering the controversy, will examine the major
participants with a critical eye.” Waldbaum, 627 F.2d at 1298.
Not all public controversies, however, result from activities
out of which publicity would foreseeably arise. See, e.g.,
Wolston v. Reader's Digest Ass'n, 443 U.S. 157, 99 S.Ct. 2701,
61 L.Ed.2d 450 (1979); Hutchinson v. Proxmire, 443 U.S. 111,
99 S.Ct. 2675, 61 L.Ed.2d 411 (1979).
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Defendant has attempted to analogize this case to a number
of decisions including: Jensen v. Times Mirror Co., 634
F.Supp. 304 (D.Conn.1986); Logan v. District of Columbia,
447 F.Supp. 1328 (D.D.C.1978); Martin Marietta Corp. v.
Evening Star Newspaper Co., 417 F.Supp. 947 (D.D.C.1976);
and Buchanan v. Associated Press, 398 F.Supp. 1196
(D.D.C.1975). In each of these cases, however, the plaintiffs
had voluntarily participated in activity either patently criminal


or already subject to significant public scrutiny.27 Those
plaintiffs had no colorable claim that the coverage by the
media was unexpected.


In sharp contrast, plaintiff Pearce argues, as part of his
underlying claims, that he did not have reason to know
his conduct was improper. In fact, among what Pearce
alleges defamed him are Bell's statements about knowing
impropriety. Plaintiff's claim that the type of activity he was
engaged in is not of a nature that one would immediately
recognize as either criminal or highly controversial is quite


plausible.28 Plaintiff worked for a reputable brokerage firm,
not the mafia. He was not attempting to embezzle funds from
his employer but to maximize its profits. His overly agressive
use of “float” simply cannot be equated with blatant criminal
conduct, such as the offer to be a “hit man” in Logan v. District
of Columbia, supra.


Therefore, since plaintiff did not engage in activity for
which publicity was clearly foreseeable, since he did not
play any role in the controversy once the Hutton plea
agreement came to the public's attention, and since he
remained virtually anonymous until defendant published his
allegedly defamatory *1509  statements, plaintiff cannot be
deemed a limited-purpose public figure.


C. Standard For Compensatory Damages


As noted earlier, Gertz set as the critical determination
in defamation actions the identity of the plaintiff—i.e., is
plaintiff a public or a private figure? In public-figure cases,
the plaintiff must satisfy the New York Times “actual malice”
standard of fault. Gertz v. Robert Welch, Inc., 418 U.S. 323,
343, 94 S.Ct. 2997, 3008, 41 L.Ed.2d 789 (1974); New
York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11
L.Ed.2d 686 (1964). As discussed above, the instant case is
a private-figure action. Under Gertz, in private-figure cases
the states are free to set their own standards so long as they
do not establish liability without fault. 418 U.S. at 345–46, 94


S.Ct. at 3009–3010.29 Most states, including the District of
Columbia, have thus set the standard of fault at negligence.
Phillips v. Evening Star Newspaper Co., 424 A.2d 78, 90
(D.C.1980), cert. denied, 451 U.S. 989, 101 S.Ct. 2327, 68
L.Ed.2d 848 (1981).


 Plaintiff bears the burden of proving negligence as part of
his prima facie case. See New York Times, 376 U.S. at 279–
80, 84 S.Ct. at 725–26; Curtiss Publishing Co. v. Butts, 388
U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967). In cases
involving the actual malice standard of fault, plaintiff must
meet that burden of proof with clear and convincing evidence.
New York Times, 376 U.S. at 285–86, 84 S.Ct. at 728–29. The
assumption is, however, that in cases involving the negligence
standard of fault, plaintiff must meet the burden of proof by
only a preponderance of the evidence. See Gertz, 418 U.S. at
366, 94 S.Ct. at 3020 (Brennan, J., dissenting) (“in contrast
to proof by clear and convincing evidence required under the
New York Times test, the burden of proof for reasonable care
will doubtless be the preponderance of the evidence.”); see
also R. Smolla, Law of Defamation § 3.08.


 Concluding that plaintiff must prove negligence by a
preponderance of evidence does not end the matter, however.
Defendant contends that a “professional malpractice” model
of negligence must be adopted. Defendant's position is that
plaintiff must establish what the professional standard of
care is, and that Bell deviated from that standard. To set the
standard of care, plaintiff must provide expert testimony.


The Restatement (Second) of Torts has adopted the
professional model of negligence for defamation actions
involving a media defendant. See Restatement (Second) of
Torts § 580B comment g, at 228 (1977). Presumably, the
Restatement (Second), and any jurisdictions following it,
would revert to an ordinary reasonable person standard when
the defendant is not part of the media. See R. Smolla, supra, at
§ 3.25[1]. While defining who is a member of the media may
present difficulties in some situations, it is clear that defendant
Bell is not part of a news organization. Therefore, even under
the Restatement (Second), the “professional malpractice”
model is inapplicable to the facts of the instant case.


Furthermore, many jurisdictions have eschewed the
Restatement (Second) approach and have simply adopted
the traditional tort “ordinary reasonable person” standard. R.
Smolla, supra, at § 3.26. This court also adopts the “ordinary
reasonable person” model of negligence. Though defendant
has pointed out that this action involves some exceedingly
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complicated matters, the complexity refers to the financial
transactions involved. A professional malpractice negligence
model is only justified when the field involved cannot
be *1510  understood without resort to technical expert
testimony. Id. Taking reasonable precautions to ensure the
accuracy of an investigative report is simply not something
beyond the comprehension of a layman. Expert testimony is
not required in the instant case.


The court notes that negligence in the context of an
investigative report may include:


(1) failure to pursue further investigation;


(2) unreasonable reliance on sources;


(3) unreasonable formulation of conclusions, inferences, or
interpretations;


(4) errors in note-taking and quotation of sources;


(5) misuse of legal terminology;


(6) mechanical or typographical errors;


(7) unreasonable screening or checking procedures;


(8) the failure to follow established internal practices and
policies.


See R. Smolla, Law of Defamation § 3.28[3].


D. Standard For Punitive Damages


In Gertz, the Supreme Court held that punitive damages can
be recovered only upon a showing of actual malice. 418 U.S.
at 349, 94 S.Ct. at 3011. For a time, there was debate over
whether Gertz was only meant to apply to media defendants
since there is some language in the opinion suggesting this.
See R. Smolla, supra, at § 3.02[2]; Note, Private Individual
May Recover Presumed and Punitive Damages Without a
Showing of Actual Malice, 16 Seton Hall L.Rev. 785, 795
(1986). The D.C. Circuit has held, however, that the actual
malice standard governs even in cases involving nonmedia
speakers.  Davis v. Schuchat, 510 F.2d 731, 734 n. 3
(D.C.Cir.1975).


The issue appears resolved in any event. In Dun & Bradstreet,
a lower court had ruled that on the issue of presumed and
punitive damages, Gertz did not apply because the defendant
was a nonmedia speaker. 472 U.S. at 753, 105 S.Ct. at


2942. Though the Supreme Court affirmed the decision, it
did so for different reasons. Apparently rejecting the lower


court's invocation of the media/nonmedia distinction,30 the
Court basically ruled that in private-figure cases not involving
matters of public concern, Gertz does not apply. Id. at 760–
61, 105 S.Ct. at 2946–47. In such cases, the availability of
punitive damages is purely a matter of state law.


 Plaintiff has attempted to latch onto the Dun & Bradstreet
holding to argue that punitive damages are available here
without a showing of actual malice. His position is that
because Mr. Bell is not a member of the news media,
and because his Report dealt with financial practices, the
defamatory statements were merely commercial speech. As
the Court in Dun & Bradstreet recognized, such speech
“occupies a ‘subordinate position in the scale of First
Amendment values.’ ” 472 U.S. at 758 n. 5, 105 S.Ct. at
2945 n. 5 (citations omitted). Plaintiff's argument, however,
is untenable. The Hutton Report cannot be considered
commercial speech simply because its author was not a
journalist and its subject concerned finance.


 As discussed previously, the Hutton Report clearly involved
matters of public concern. Therefore, Dun & Bradstreet is
wholly inapplicable.  Gertz governs this issue. To recover
punitive damages, plaintiff must prove actual malice by clear
and convincing evidence. See Davis v. Schuchat, 510 F.2d at
738; Afro-American Publishing Co. v. Jaffe, 366 F.2d at 661;
see also New York Times Co. v. Sullivan, 376 U.S. at 285–
86, 84 S.Ct. at 778–29 (actual malice must be proved with
“convincing clarity”).


*1511  Actual malice is defined as publishing a statement
“with knowledge that it was false or with reckless disregard
of whether it was false or not.”  New York Times, 376 U.S. at
279–80, 84 S.Ct. at 725–26. In St. Amant v. Thompson, 390
U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d 262 (1968), the Supreme
Court explained the standard further by stating that:


reckless conduct is not measured by whether a reasonably
prudent man would have published or would have
investigated before publishing. There must be sufficient
evidence to permit the conclusion that the defendant in fact
entertained serious doubts as to the truth of his publication.


390 U.S. at 731, 88 S.Ct. at 1375. Thus the actual malice
standard is a subjective one and is very difficult to meet.
Whether actual malice exists must be determined on a case-
by-case basis, id. at 730–31, 88 S.Ct. at 1325–26, but it is clear



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_3011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3011

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_3011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3011

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102638144&pubNum=1234&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=LR&fi=co_pp_sp_1234_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1234_795

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102638144&pubNum=1234&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=LR&fi=co_pp_sp_1234_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1234_795

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102638144&pubNum=1234&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=LR&fi=co_pp_sp_1234_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1234_795

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102638144&pubNum=1234&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=LR&fi=co_pp_sp_1234_795&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1234_795

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975109588&pubNum=350&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_734

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975109588&pubNum=350&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_734&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_734

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_2942&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2942

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_2942&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2942

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_2946&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2946

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_2945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2945

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985132438&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_2945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2945

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975109588&pubNum=350&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_738

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975109588&pubNum=350&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_738

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966122483&pubNum=350&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_661

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_778

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_778

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_725&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_725

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_725&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_725

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131170&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131170&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968139821&pubNum=708&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_708_1375&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1375

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131170&originatingDoc=I909a6aaa559411d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Pearce v. E.F. Hutton Group, Inc., 664 F.Supp. 1490 (1987)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 14


the focus is on the publisher's subjective attitude toward the
truth or falsity of his or her statements.


E. Falsity


 In Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106
S.Ct. 1558, 89 L.Ed.2d 783 (1986), the Supreme Court held
that the plaintiff bears the burden of proving that allegedly
defamatory statements are false when the publication involves
a matter of public concern and the action is against a media
defendant. 106 S.Ct. at 1564. The Court, however, expressly
refused to consider what standards would apply in an action
against a nonmedia defendant. Id. 106 S.Ct. at 1565 n. 4. Since
the case at bar clearly involves a nonmedia defendant, there


is no binding authority on this issue.31


Nevertheless, this court holds that plaintiff must bear the
burden of proving the falsity of allegedly defamatory
statements when the speech involves matters of public
concern. As previously discussed, the Court in Dun &
Bradstreet indicated that whenever matters of public concern
are debated, first amendment interests in the free exchange
of ideas come into play. In Hepps, the Court ruled that such
constitutional interests require plaintiffs to bear the burden
of showing falsity because of the danger that if the burden
were on defendants, liability might be imposed even though a
publication was true. 106 S.Ct. at 1563–64. This could occur
because some statements cannot be proven true or false. Id.


Though the opinion in Hepps made the rather confusing
reference to the media/nonmedia distinction, especially in
light of the seeming abandonment of the concept in Dun &
Bradstreet, the Court hinged its decision primarily on the fact
that the speech at issue was of public concern. For example,
the opinion stated that:


two forces ... may reshape the common-law landscape to
conform to the First Amendment. The first is whether the
plaintiff is a public official or figure, or is instead a private
figure. The second is whether the speech at issue is of
public concern.


106 S.Ct. at 1563. Notably absent from those “two forces”
was any reference to whether the defendant was a member of
the media.


Since the instant case involves matters of public concern,
plaintiff bears the burden of proving the falsity of defendant's
statements. There appears to be no reason for distinguishing


this case from Hepps simply because defendant Bell is
not part of the news media. Furthermore, imposing the
burden of proof on plaintiffs is implicitly required by Gertz.
See B. Sanford, Libel and Privacy: The Prevention and
Defense of Litigation, § 6.3.2 & n. 71 (and cases cited
therein); see also R. Smolla, Law of Defamation § 5.05;
Franklin & Bussel, The Plaintiff's Burden in Defamation:
Awareness and Falsity, 25 Wm. & Mary L.Rev. 825, 855–
58 (1984). A constitutional requirement that a plaintiff must
prove a defendant either knowingly, recklessly, or negligently
published a false *1512  statement, seems to necessarily
require the prior or simultaneous determination that the
statement is false.


 Having determined that plaintiff Pearce must prove the falsity
of Bell's statements, the court now turns to the quantity
of proof that plaintiff must produce. The Court in Hepps
specifically refused to consider this issue, so this court is
again left without guidance. 106 S.Ct. at 1565 n. 4. In public-
figure cases, a number of courts have held that plaintiff must


provide clear and convincing evidence.32 Given that clear and
convincing is also the evidentiary standard for proving fault
in such cases, the requirement is not only logical but is also
not unduly burdensome.


In private-figure cases, however, the state interest in
protecting reputations rises. Gertz, 418 U.S. at 341–46, 94
S.Ct. at 3007–3010. Thus a private plaintiff need only prove
negligence as the level of fault—and only by a preponderance
of the evidence. It is thus not only logical to impose the
very same evidentiary standard on the issue of falsity, it is
prudent to do so to avoid confusing a jury. Defamation actions
are often complex enough without also instructing a jury
that plaintiff may prove negligence by a mere preponderance
of the evidence but must establish falsity by clear and
convincing evidence.


Admittedly, there is a credible argument that in the interest
of protecting truthful speech, a plaintiff should be required
to convincingly establish the challenged statement is false.
Otherwise, an undeserving plaintiff might prevail in a case
simply by creating sufficient doubt in the jurors' minds as to
the truth of the publication. Nevertheless, a special and higher
burden over the traditional preponderance of the evidence
standard should not be imposed lightly. The proportionality
of a preponderance standard for both falsity and fault
issues should be maintained. Furthermore, by placing the
burden of proof on plaintiffs originally, defendants already
possess a substantial advantage. This built-in protection was
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precisely the point made by the Court in Hepps. To also
impose a clear and convincing evidentiary standard seems
unduly burdensome on the private-figure plaintiff. Therefore,
plaintiff Pearce need only prove the falsity of Bell's statements
by a preponderance of the evidence.


Finally, the court notes that with regard to establishing falsity,
slight inaccuracies in an allegedly defamatory statement must
be tolerated. The test is whether the statement is “true
in substance.” See Restatement (Second) of Torts § 581A
comment f, at 237 (1977); see also R. Smolla, Law of
Defamation § 5.08 n. 48 (cases cited therein). The key is that
the “gist” or “sting” of the statement cannot be justified. See
W. Keeton, D. Dobbs, R. Keeton & D. Owen, Prosser and
Keeton on The Law of Torts § 116, at 842 (1984). As one
commentator has noted, summary judgment “is often granted
to defendants on the issue of substantial truth.” B. Sanford,
Libel and Privacy: The Prevention and Defense of Litigation
§ 6.4.1.


IV. SUFFICIENCY OF PLAINTIFF'S EVIDENCE


In a pair of recent decisions, the Supreme Court considered
the standards to be applied when reviewing the sufficiency
of a party's evidence in a motion for summary judgment.
In Celotex Corp. v. Catrett, the Court held that summary
judgment must be entered “against a party who fails to make
a showing sufficient to establish the existence of an element
essential to that party's case, and on which that party will bear
the burden at trial.” 477 U.S. 317, 106 S.Ct. 2548, 2552–53,
91 L.Ed.2d 265 (1986).


In the case at bar, it has been determined that to collect
compensatory damages, plaintiff bears the burden of proving
(1) that defendant's statements about plaintiff were false,
and (2) that defendant was negligent in publishing them.
Unless plaintiff can establish both of these essential elements
by sufficient evidence, there can be *1513  no genuine
issue as to any material fact. Celotex, 106 S.Ct. at 2553.
Assuming plaintiff is entitled to compensatory damages, to
collect punitive damages plaintiff bears the additional burden
of proving that defendant published his statements with actual
malice.


In Anderson v. Liberty Lobby, Inc., a decision involving a
summary judgment motion in a libel case, the Supreme Court
held that in assessing whether a party has sufficient evidence
to meet its burden of proof, “the judge must view the evidence


presented through the prism of the substantive evidentiary
burden.” 477 U.S. 242, 106 S.Ct. 2505, 2513, 91 L.Ed.2d
202 (1986). Of course the judge is not to usurp the role of
the jury by determining whether the evidence unmistakably
favors one side or the other. Id. 106 S.Ct. at 2512. Instead,
the judge's inquiry asks, based on the evidentiary standard to
be used at trial, whether reasonable jurors could find for the
plaintiff—“ ‘whether there is [evidence] upon which a jury
can properly proceed to find a verdict for the party producing
it, upon whom the onus of proof is imposed.’ ” Id. (citations
omitted).


As discussed earlier in this opinion, the evidentiary standard
for compensatory damages is the traditional preponderance
of the evidence. That is, for plaintiff's compensatory
damages claim to survive summary judgment, plaintiff must
have adduced such evidence that a jury could reasonably
conclude the preponderance of the evidence established Bell's
statements as false and as negligently published.


As to punitive damages, the evidentiary standard is clear and
convincing. For plaintiff's punitive damages claim to survive,
not only must the compensatory damages claim survive,
but plaintiff must have adduced enough evidence for a jury
to be able to reasonably conclude that plaintiff clearly and
convincingly proved Bell published his statements with actual
malice.


A. Compensatory Damages


To determine what supporting evidence Pearce has, his
allegations must first be specified. As to the compensatory
damages claim, the charges of negligence and falsity basically
fall into three categories. First, the Hutton Report concluded
that while some of the company's upper management were
responsible for failing to detect and stop the financial abuses
leading to the plea agreement, it was actually just a few low
level personnel who created and/or actively engaged in the
disputed practices. Pearce contends this conclusion is false,
and that it gives the public a negative impression about him
since the Report includes plaintiff among those low level
employees blamed for the improprieties.


Second, Pearce charges that Bell defamed him with regard
to the chaining activity. While Pearce does not refute his
participation in the practice, he alleges that Bell falsely
asserted chaining was “a deviation from Hutton's normal
drawdown structure.” Complaint at ¶ 21(a). Plaintiff also
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claims Bell falsely stated that Pearce was responsible for
creating the “St. Louis/Bethesda/Seattle Chain” and that
this was “the only chain identified that was initiated and
administered at the branch and not the regional level.”
Complaint at ¶¶ 21(b), 21(c).


Third, Pearce charges that Bell defamed him with regard to
the overdrafting activity. Pearce claims Bell falsely stated
that plaintiff “actually engaged in wrongdoing”—that he was
involved in criminal conduct. Complaint at ¶¶ 21(e), 29.
Further, he alleges Bell falsely stated plaintiff was a “moving
force in improprieties.” Complaint at ¶ 21(f). Finally, he
asserts that Bell falsely claimed plaintiff's overdrafting
activity was “so aggressive and egregious as to warrant
sanctions” since “no reasonable person could have believed
this conduct was proper.” Complaint at ¶¶ 21(g), 21(d).


In support of his allegations, plaintiff's counsel has presented
this court with an enormous amount of material—the bulk
of which is a mass of useless, repetitious argument and
hyperbole often based solely on plaintiff' own affidavit. Even
after this court made several futile requests at the hearing
on these motions, counsel still failed to lucidly specify what
plaintiff is *1514  claiming and what factual support there is
for each claim. The court has been forced to sift through the
record and organize the relevant material on its own.


Boiled down, the evidence supporting plaintiff's case can
be grouped under three headings. First, is that evidence
supporting the contention that Hutton's upper management
initiated or at least knew about the improper practices.
Second, is that evidence supporting the contention that Pearce
reasonably believed his conduct was proper. Third, is that
evidence supporting the contention that Bell's investigation
was inadequate to reach the conclusions made.


1) Evidence that upper management knew about the abuses


 Support for the contention that upper management initiated
or knew about the chaining and overdrafting can be
seen in several Hutton memos. For example, there is
a reminder to branch cashiers to drawdown more than
the formula (that is, the “official” calculation of Hutton's
Cash Management System) “but not less!” PLAINTIFF'S
SUMMARY JUDGMENT EXHIBIT [hereinafter EXH.]
31. In another memo, managers whose offices engaged in
overdrafting were advised not to have their banks provide
them account analyses. EXH. 40. In a letter from Norman


Epstein, Head of Operations, to George Ball, President of
Hutton, proposed Canadian operations were rejected because
it was noted that Hutton's “system of overdrafting is not
available in the Canadian Markets.” EXH. 30. There is also
a memo from Tom Lillis, Vice President of Accounting
Services, to George Ball that responds to an inquiry Ball made
about the interest income of two branches. In that memo,
Lillis explicitly states that most of the income in both offices
was due to substantial overdrafting. EXH. 33.


Further evidence of upper management's culpability comes
from the fact that it apparently would not have been possible
for Pearce to hide his conduct. To engage in chaining, upper
management would have had to stop drawing down the St.
Louis branch office customer deposits and instead draw down
those funds from the remote branch in that particular chain—
i.e., Bethesda. The system could not work by Pearce secretly
arranging for Bethesda to draw down St. Louis. Furthermore,
Pearce kept daily logs that note a conversation with Thomas
Morely, Money Mobilizer, in which Morely suggested that St.
Louis be drawn down by a branch further west than Kansas
City (the St. Louis office's proper regional drawdown point).
EXH. 43. The log also records a subsequent conversation
with Michael Wallace, Regional Operations Officer, in which


Wallace approved the drawdown of St. Louis by Bethesda.33


Id.


To engage in overdrafting, Pearce had to use “branch
reimbursement checks” (BRC's). All BRC's were furnished
by Hutton's national cash management authorities. Since
BRC's covered the amount any account deficit created by
an overdraft, these authorities had to have known Pearce
was repeatedly making large overdrafts. Additionally, the
regional offices and the national headquarters were furnished
with monthly statements of account, account analyses, details
of customer deposits, and daily statements of bank account
balances. See, e.g., EXH. 47. Despite all this information
being available, it appears undisputed *1515  that Pearce was


never warned about making excessive overdrafts.34


Further support for the theory that upper management was
aware of the abuses because of the readily available financial
data can be seen in a memo from John Latshaw, a Hutton
director, to Robert Foman, Chairman and Chief Executive
Officer of Hutton and Hutton Group. EXH. 39. Latshaw
excoriated New York management for failing to make sure
the practices they advocated were legal. In fact, Latshaw
stated that the disputed conduct “originated and was strongly
sponsored by our president and other management in N.Y.”
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Even Joel Miller, engagement partner for Hutton's
independent auditors, Arthur Anderson & Co., stated in his
deposition that the overdrafting was certainly known by “the
people who manage the accounts reconciliation department”
and by the “people who prepare the financial statements.”
EXH. 23, at 78. Based on all these facts, there is a genuine
issue as to whether Bell's conclusion that management was
not affirmatively involved in the fraudulent practices is false.


2) Evidence plaintiff reasonably believed his conduct was
proper


 Support for the contention that Pearce reasonably believed
his conduct was proper comes from several sources. As
to the practice of chaining, Pearce points to the alleged
conversations with Mr. Morely and Mr. Wallace where those
superiors instructed him to find another drawdown point for
his branch, and then later gave approval for Bethesda being
that point. See EXH. 43.


These conversations not only address how Pearce could have
believed chaining was proper, they also tend to contradict
Bell's claim that plaintiff was responsible for creating the
“only chain identified that was initiated and administered at
the branch and not at the regional level.” Bell's statement
that plaintiff created the “St. Louis/Bethesda/Seattle Chain”
is equally undercut. Furthermore, a jury might find that
latter statement substantially false regardless of whether they
conclude Pearce created the St. Louis/Bethesda drawdown.
This is because Pearce had no incentive to create a Bethesda/
Seattle chain. Bell admitted this fact himself in his deposition.
EXH. 5, at 310.


Plaintiff has other evidence regarding chaining. To refute
Bell's assertion that the practice was “a deviation from
Hutton's normal drawdown structure,” plaintiff has pointed
to the descriptions of the numerous chains uncovered by the
Justice Department investigation. EXH. 41. While defendant
has pointed out that plaintiff's counsel has referred to chaining
as a deviation from normal, plaintiff has responded by
contending counsel's references were merely a poor choice of
words. The term “normal” was purportedly used by counsel to
refer to what was normal to the financial world, not what was
normal for Hutton. Thus, whether chaining was a deviation
remains an issue for trial.


As to the practice of overdrafting, plaintiff first points to
the evidence of how upper management pushed aggressive
overdrafting. Examples of such evidence include:


—Note by Thomas Lynch, Chief Financial Officer,
attached to a memo describing how overdrafts should be
calculated, stating “if I were a manager I would double
the estimate.” EXH. 24.


—Memo reminding personnel to “drawdown more than
formula but not less!” EXH. 31.


—Branch office procedures manual stating “It behooves a
manager to overdraft as much as possible” since he or
*1516  she will earn money by doing so and possibly


be charged interest for failing to do so. EXH. 35.


—Regional planning meeting at which Richard Genin,
Senior Vice President for Trading Operations, passed out
sealed envelopes containing play money to drive home
the point about the benefits to be reaped from interest
earnings. Hutton Report, at 89.


Defendant has not attempted to argue that Hutton
management did not aggressively push managers for higher
interest earnings. Even Bell recognized in his report that
Hutton had an “overdraft culture.” Hutton Report, at 95.
Furthermore, it was upper management that developed the
overdrafting system. Though a complicated formula was
devised to purportedly guide managers as to how much to
overdraft, there was no real limit under the system. In fact,
some memos indicate the formula was meant to establish a
minimum overdraft, not a maximum. Despite providing upper
management with substantial, regular information as to what
they were doing, it appears that no branch manager (and
certainly not plaintiff) was ever reprimanded for overdrafting
too much. The reasonableness of the branch manager's efforts
given this apparent green light from their supervisors was
stressed by Hutton director John Latshaw in a memo to
Chairman Robert Foman. See EXH. 39. How Bell determined
there was excessive overdrafting under these circumstances
has not been explained and thus remains an issue for trial.


Bell himself noted during the press conference that
overdrafting methods were spread among managers by word
of mouth. EXH. 7, at 22–23. Furthermore, practical realities
have to be considered by the court as well. As a large
prosperous firm, Hutton always had the means to pay any
of the overdrafts. It would not have been unreasonable for
branch managers to have perceived a difference between







Pearce v. E.F. Hutton Group, Inc., 664 F.Supp. 1490 (1987)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 18


overdrafting a personal account and overdrafting the account
of a huge brokerage firm. In fact, the engagement partner
for the independent auditor and Hutton's general counsel had
concluded overdrafting was a permissible practice. EXH. 46.
Lastly, it must be noted that Pearce did not abuse overdrafting
to such an extent that his branch office bank, Boatmen's
National Bank of St. Louis, lost profitability on the account.
EXH. 44, at 3. Given all of the above, there is a genuine issue


as to whether plaintiff knew his conduct was wrong.35


3) Evidence of inadequate investigation


 Support for the contention that Bell's investigation was
inadequate also comes from a variety of sources. First, there
is some indication that Bell unnecessarily rushed his report to
publication. Peter Driscoll, the Hutton paid attorney assigned
to represent Pearce during the Bell investigation, has testified
that he observed how pressured the investigators were prior
to completing the Hutton Report. EXH. 13, at 81–82, 87, 91.
That situation was unnecessary because the publication date
was picked by Bell. Hutton Chairman Robert Foman had told
Bell to proceed expeditiously but to nevertheless “take as long
as is required thoroughly to complete your investigation.”
EXH. 8.


The apparent rush to complete the report may have caused
or at least exacerbated a second alleged problem with the
investigation—a failure to obtain and review many of the
relevant documents. Despite having been retained to uncover
who was responsible for the conduct that gave rise to the
plea agreement, Bell failed to obtain many *1517  of the
documents the Justice Department based its prosecution
on. Hutton Report, at 7, 46. A limited number of such
documents were eventually made available but only a few
days before the report was issued. Id. Furthermore, an
additional sixty-nine branches were identified as possibly
engaging in excessive overdrafting but were exonerated
because of the unavailability of documentation. Id. at 72.
Given the fact that Bell had to rely entirely on information
supplied by the management he was investigating, such a
restriction in available evidence certainly raises questions as
to the reasonableness of his conclusions.


There are still other problems with Bell's investigation. Bell's
responses during his deposition indicate he may have failed
to gain a good understanding of the practices he reported on.
For example, Bell admitted he did not know:


—How interest was generated or allocated by overdrafts.
EXH. 5, at 147.


—That customer deposit records and daily bank opening
and closing balances were communicated to New York.
Id. at 182, 185.


—The details of how money was moved from branch to
headquarters. Id. at 185.


—Whether the controller would prepare or approve
the company's balance sheets (important because the
identification of drafts payable exceeding assets would
indicate overdrafting). Id. at 192.


—Why it was concluded that $30,000 in interest for one
month was a fair standard for judging which branches
may have engaged in excessive overdrafting. Id. at 247.


—How drawdowns were calculated, or the individuals and
organizational elements participating in a drawdown. Id.
at 56.


Bell also appears to have limited his investigation to the
practices occurring between 1980 and 1982. It is possible,
however, that research into chaining and overdrafting
conducted before and after that period would have uncovered
evidence that senior officers were responsible for the


practices.36 Finally, Bell did not give plaintiff a chance to
procure from the banks he dealt with, confirmation that
they had received adequate compensation. Such confirmation
apparently relieved another branch manager, Bill Wilcox,
from being blamed for the fraudulent conduct. EXH. 45.
Given all the above, there is clearly a genuine issue as to
whether Bell's investigation can support his conclusions.


Based on the preceding discussion, this court must
conclude that plaintiff has adduced sufficient support for
his compensatory damages claim to survive defendant's
motions for summary judgment. Under a preponderance of
the evidence standard, and viewing the evidence in favor of
plaintiff, it cannot be said that as a matter of law it would
be unreasonable for a jury to conclude that Bell's statements,
regarding upper management's role in the improprieties and
plaintiff's culpability in chaining and overdrafting, were false.
Furthermore, using the same evidentiary standard it would
not be unreasonable for a jury to conclude Bell negligently
published those statements. Therefore, defendant's motion for
summary judgment on the compensatory damages claim is
denied.
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B. Punitive Damages


 As to the claim for punitive damages, plaintiff alleges that
Bell published his statements with actual malice. As noted
earlier in this opinion, actual malice is a very difficult test to
meet. It is a subjective test requiring proof “that the defendant
either knew the statement to be false or that the defendant
‘in fact entertained serious doubts as to the truth of his
publication.’ ” *1518  Tavoulareas v. Piro, 817 F.2d at 776
(quoting St. Amant v. Thompson, 390 U.S. 727, 731, 88 S.Ct.
1323, 1325, 20 L.Ed.2d 262 (1968)); see also Philadelphia
Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S.Ct. 1558,
1567, 89 L.Ed.2d 783 (1986) (Stevens, J., dissenting) (“For
[the actual malice] standard to be met, the publisher must
come close to wilfully blinding itself to the falsity of its
utterance.”).


Plaintiff has adduced little evidence to support such a claim.
He relies primarily on the fact that Bell received a very large
fee for three months work. Tavoulareas, however, compels
rejection of attempts to stretch inferences from underlying
facts in the kind of unsupported manner plaintiff seeks
here. See 817 F.2d at 796 (“pressure to produce [stories of
wrongdoing] cannot as a matter of law, constitute evidence of
actual malice.”). A large fee does not establish a cover-up or
scapegoating attempt.


Plaintiff also points to the apparently narrow scope of the
investigation and the rush to publish the report as evidence
of malice. Tavoulareas compels rejection of these inferences
as well. To constitute evidence of malice, plaintiff would
have to have shown haste “without regard for accuracy.” 817
F.2d at 796 n. 49. As other evidence of malice, plaintiff cites
to a number of instances in the Hutton Report where low
level personnel claimed to have received upper management
approval. These senior officers are then reported to have
denied giving approval. No resolutions of the discrepancies
are made, except that Bell apparently wound up accepting
upper management's stories since they are the ones absolved
of affirmative wrongdoing. Again, however, such action does
not create a justifiable inference that Bell wilfully blinded
himself to the alleged falsity of his statements.


The only other support plaintiff can muster are the claims
that Chairman Robert Foman was questioned by Bell only
socially (something defendant vehemently denies with cites
to Foman's deposition), that the most senior officers to


receive any significant criticism (Messrs. Lynch and Rae)
were close to retirement anyway, that Bell came to the same
conclusion about the limited extent of the fraudulent practices
at Hutton that Foman made on the day the plea agreement
was announced, and that Bell unnecessarily held a press
conference in Washington to seek maximum publicity for
his conclusions. Even accepting all these claims as true, and
viewing them in totality with the rest of the points raised
by plaintiff, it is clear that as a matter of law it would be
unreasonable for a jury to rule in favor of plaintiff.


There is insufficient support in the record, even under a mere
preponderance of the evidence standard, to prove that Bell
published the Hutton Report knowing it was false or with
reckless disregard for its truth or falsity. Moreover, a mere
preponderance would not have been enough to sustain this
claim. Plaintiff bears the much more demanding burden of
proving actual malice clearly and convincingly. Obviously,
plaintiff has failed to do so. Therefore, summary judgment
must be granted against plaintiff's punitive damages claim.


This decision is bolstered by the fact that it is not unusual
in defamation actions to dismiss claims for punitive damages
while retaining compensatory damages claims that are based
on negligence. See Phillips v. Evening Star Newspaper Co.,
424 A.2d 78, 90 (D.C.1980) (evidence completely failed to
meet Times [actual malice] standard so summary judgment
granted as to punitive damages but denied as to actual
damages judged under negligence standard), cert. denied, 451
U.S. 989, 101 S.Ct. 2327, 68 L.Ed.2d 848 (1981).


The policy rationale for this situation is based on the reason
for the actual malice standard. First amendment rights to free
speech must not be unduly burdened. Since punitive damages
are akin to criminal sanctions and may have little relation
to any actual harm suffered, they can have a tremendous
chilling effect on speech. To be eligible for such damages,
plaintiffs must overcome very substantial hurdles. In the
case at bar, plaintiff has failed to meet the test. As to
punitive damages, *1519  therefore, defendant's motions for
summary judgment are granted.


An appropriate Order accompanies this Memorandum
Opinion.


ORDER
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This matter came before the court upon defendant Griffin
B. Bell's motions for partial summary judgment and for
summary judgment. After hearing oral argument on these
motions on March 9, 1987, and after considering the
underlying papers, plaintiff's oppositions, and the entire
record in this case, it is, by the court, this 14th day of July,
1987,


ORDERED that, for the reasons stated in the accompanying
Memorandum Opinion, defendant's motion for partial
summary judgment is granted; and it is further


ORDERED, ADJUDGED, and DECREED that judgment
is hereby entered against plaintiff's false light invasion of
privacy claim and against plaintiff's punitive damages claim;
and it is further


ORDERED that, for the reasons stated in the accompanying
Memorandum Opinion, defendant's motion for summary
judgment is granted in part and denied in part; and it is further


ORDERED, ADJUGED, and DECREED that judgment is
hereby entered against plaintiff's claim for misappropriation
of name; and it is further


ORDERED that plaintiff's only remaining claim in this
action is for compensatory damages based on the charge of
defamation.


All Citations


664 F.Supp. 1490


Footnotes
1 The fraudulent practices at issue here are called overdrafting and chaining. Both earned interest for Hutton by working


off of “float”—the time delay in clearing checks.
To see how these practices worked, one must understand Hutton's cash management system, which was created to move
customer deposits from the branch level to the national level on the same day that the branch received the funds. To do
this, Hutton maintained its accounts at banks giving it one-day availability to checks deposited there. Funds were typically
transferred in the early afternoon when regions would “drawdown” their branches' customer receipts by depositing, in
the regional bank accounts, checks drawn on the branch accounts. The national level would then drawdown the regional
bank accounts later that same day.
The branches would call their regions to tell them how much to drawdown. Since customer deposits continued to come
in after that, however, Hutton created a practice of overdrafting. This overdrafting kept branch office banks from holding
onto the additional customer deposits until the next day's drawdown. Basically, the amount of the overdraft was to be
based on the anticipated customer deposits to be received after the amount of the drawdown was communicated to the
regional level. If a branch overestimated its expected customer deposits, the deficit caused by the overdraft would be
covered by so-called “branch reimbursement checks” (BRC's) which drew on a national level account. Because of this,
there was never any danger that the overdraft would not be paid.
The practice was abused, however, when branches would overdraft amounts much larger than anticipated customer
deposits. This meant there was always a larger deficit being covered by BRC's. The deficit earned interest for the branch
at the bank's expense because the bank gave Hutton one-day availability to the amount overdrafted while it had to wait
several days for the BRC to clear.
Chaining is even more complicated than overdrafting. In chaining, rather than the typical branch to region drawdown, a
branch to branch drawdown was inserted. In the typical drawdown, the regional bank was geographically close to the
branch banks. Thus there was no significant delay in clearing the drawdown checks and no problem with giving Hutton
one-day availability to those funds. In a chain, however, a distant branch would drawdown another branch. Float was
increased because while Hutton still got one-day access to the funds, the greater distances involved created delays in
clearing the drawdown checks. Every extra day it took those checks to clear, Hutton earned interest on the money.


2 In fact, William Prosser's oft-quoted truism states:
The realm of conflict of laws is a dismal swamp, filled with quaking quagmires, and inhabited by learned but eccentric
professors who theorize about mysterious matters in a strange and incomprehensible jargon.... In connection with
interstate publication it offers peculiar and baffling difficulties.


Prosser, Interstate Publications, 51 Mich.L.Rev. 959, 971 (1953). See also R. Smolla, Law of Defamation § 12.03 (1986);
Pielemeier, Constitutional Limitations on Choice of Law: The Special Case of Multistate Defamation, 133 U.Pa.L.Rev.
381, 391–93 (1985) [hereinafter Multistate Defamation].
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3 McCarthy, The Rights of Publicity and Privacy §§ 11.3[A], 11.3 [B] (1987); Pielemeier, Multistate Defamation, supra,
note 2.


4 Kay, Theory Into Practice: Choice of Law in the Courts, 34 Mercer L.Rev. 521, 585–86 (1983). Even the Supreme Court
has observed that each of the fifty states “applies its own set of malleable choice-of-law rules.” Piper Aircraft Co. v. Reyno,
454 U.S. 235, 252 n. 18, 102 S.Ct. 252, 264 n. 18, 70 L.Ed.2d 419 (1981).


5 At the time of this decision, the United States Court of Appeals for the District of Columbia Circuit had the authority to
review judgments of the District of Columbia Court of Appeals. This power was eliminated by Congress as of February
1971. Nevertheless, decisions by the United States Court of Appeals for the District of Columbia Circuit prior to February
1971 constitute the case law of the District of Columbia. M.A.P. v. Ryan, 285 A.2d 310, 312 (D.C.1971).


6 See, e.g., Stancill v. Potomac Electric Power Co., 744 F.2d 861, 864 n. 16 (D.C.Cir.1984) (“The District of Columbia
Court of Appeals has adopted the approach of the Restatement (Second) of Conflict of Laws.”);  Clayman v. Goodman
Properties, Inc., 518 F.2d 1026, 1030 n. 22 (D.C.Cir.1973) (choice of law depends on which state “bears the more
significant relationship to the parties”; citing Restatement (Second) of Conflict of Laws §§ 188, 204 (1971)); Godbey
v. Frank E. Basil, Inc., 603 F.Supp. 775, 777 n. 8 (D.D.C.1985) (“The District of Columbia has generally adopted the
Restatement (2d) of Conflicts governmental interest analysis approach to deciding choice of law questions in tort cases.”).


7 District of Columbia courts have used a variety of different phrases to describe this approach. See, e.g., McSurely v.
McClellan, 753 F.2d 88, 110 (D.C.Cir.) (“the state most concerned with the claim”), cert. denied, 474 U.S. 1005, 106
S.Ct. 525, 88 L.Ed.2d 457 (1985); Clayman v. Goodman Properties, Inc., 518 F.2d 1026, 1030 n. 22 (D.C.Cir.1973) (“the
more significant relationship”); Dowd v. Calabrese, 589 F.Supp. 1206, 1210 (D.D.C.1984) (“the most significant interest”);
Fowler v. A & A Co., 262 A.2d 344, 348 (D.C.1970) (“the more substantial interest”); McCrossin v. Hicks Chevrolet, Inc.,
248 A.2d 917, 920–21 (D.C.1969) (same).


8 See McSurely v. McClellan, 753 F.2d 88, 110 (D.C.Cir.) (typical Restatement (Second) analysis of grouping contacts and
assessing other factors such as each state's relative experience with issue), cert. denied, ––– U.S. ––––, 106 S.Ct. 525,
88 L.Ed.2d 457 (1985); Dowd v. Calabrese, 589 F.Supp. 1206, 1210–11 (D.D.C.1984) (express reliance on Restatement
(Second) rule that applicable defamation law is state where victim's reputation suffered injury).


9 Although testing for a false conflict is not expressly part of the Restatement (Second) approach, it is implicitly part of the
general principles found in § 6(2), and is one of Currie's most important contributions to conflict of laws. The procedure
has found widespread adoption in American courts. E. Scoles & P. Hay, Conflict of Laws 17, 44–45, 603–604 (1984).
Furthermore, courts in the District of Columbia clearly employ this test as a preliminary step. See Biscoe v. Arlington
County, 738 F.2d 1352, 1360 (D.C.Cir.1984), cert. denied, 469 U.S. 1159, 105 S.Ct. 909, 83 L.Ed.2d 923 (1985); Gaither
v. Myers, 404 F.2d 216, 224 (D.C.Cir.1968); Williams v. Rawlings Truck Line, Inc., 357 F.2d 581, 586 (D.C.Cir.1965).


10 Missouri recognized the privacy action in 1911, thirty-seven years before the District. Compare Munden v. Harris, 153
Mo.App. 652, 134 S.W. 1076 (1911) with Peay v. Curtis Publishing Co., 78 F.Supp. 305 (D.D.C.1948). In fact, D.C. courts
have often relied upon Missouri decisions in this area. See Peay, 78 F.Supp. at 308 (citing Munden, supra ); see also
Afro-American Publishing Co. v. Jaffe, 366 F.2d 649, 653 (D.C.Cir.1966) (en banc) (citing Baber v. Time, Inc., 348 Mo.
1199, 159 S.W.2d 291 (1942)); Vassiliades v. Garfinckel's, 492 A.2d 580, 587–88 (D.C.1985) (citing Baber, supra ).


11 Plaintiff argues that the District of Columbia remained his domicile because he did not intend to establish permanent
residence in Missouri and because he intended to return to “the Washington area.” The record does not support such an
argument. Plaintiff's position at the Hutton offices in St. Louis, and the length of time he worked there, strongly suggests
an intention to reside there indefinitely, if not permanently. Missouri was not simply plaintiff's residence in fact—it was his
home. See Anwo v. Immigration and Naturalization Service, 607 F.2d 435, 437 n. 7 (D.C.Cir.1979).
Furthermore, even if an intention to return to the “Washington area” could somehow establish one's domicile in the District
of Columbia, plaintiff has failed to substantiate such an intention. There is no indication plaintiff remained registered to
vote in the District. Additionally, at a deposition plaintiff testified four times to an intention to return only to “the east coast”
before finally mentioning Washington. His wife testified, however, that the couple intended to settle on the Eastern Shore
of Maryland, and said nothing of Washington.
Lastly, while plaintiff claims to have retained property in the District until 1986, his wife has testified that they sold their
D.C. home and only kept property on the Eastern Shore of Maryland. The court must therefore conclude that at any
time relevant to the instant case, and particularly at the time of the alleged privacy invasion, plaintiff was not domiciled
in the District of Columbia.


12 See note 11, supra, and accompanying text.
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13 See, e.g., B. Sanford, Libel and Privacy: The Prevention and Defense of Litigation 517 & n. 102 (1985) (and cases cited
therein); R. Smolla, Law of Defamation § 12.03[4] & n. 97 (same); Pielemeier, Multistate Defamation, supra note 2, at
396 & n. 97 (same).


14 Section 6(2) provides that the factors relevant to choice of the applicable rule of law include:
(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the relative interests of those states in the determination of the
particular issue,
(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of result, and
(g) ease in the determination and application of the law to be applied.


15 See, e.g., In re Yagman, 796 F.2d 1165, 1170, 1171 (9th Cir.1986); Fleury v. Harper & Row, Publishers, Inc., 698 F.2d
1022, 1025, 1028–29 (9th Cir.), cert. denied, 464 U.S. 846, 104 S.Ct. 149, 78 L.Ed.2d 139 (1983); Weber v. National
Railroad Passenger Corp., No. B–84–564 (WWE) (D.Conn. May 7, 1986) [Available on WESTLAW, DCT database].


16 One commentator has noted that “no area of modern libel law can be murkier than the cavernous depths of this inquiry.”
B. Sanford, Libel and Privacy: The Prevention and Defense of Litigation § 5.1 (1985).


17 The court noted that the object is to assess the average reader's view of the statement, rather than that of either the most
skeptical or most credulous reader. 750 F.2d 979 n. 16.


18 Defendant attacks the accuracy of plaintiff's transcript of Bell's press conference. PARTIAL REPLY TO PLAINTIFF'S
OPPOSITION TO DEFENDANT BELL'S MOTION FOR SUMMARY JUDGMENT AND TO DEFENDANT BELL'S
MOTION FOR PARTIAL SUMMARY JUDGMENT, at 11 n. 4. Nevertheless, Bell's Answer to the Complaint (as set forth
in Exhibit 3 to the above PARTIAL REPLY) makes clear that he admits to stating that he found criminal wrongdoing.


19 Defendant Bell has made no argument regarding the choice of law as to the defamation claim. At the hearing, counsel
for defendant represented to the court that such an argument was unnecessary since there is no significant difference
between the laws of Missouri and the District regarding defamation. Given this and the fact that D.C. clearly has an interest
in this case (conduct occurred here and plaintiff's reputation at least partly harmed here), the court will be governed by
forum law on this issue.


20 Among the most relevant of the cases defendant cites are: Roland v. d'Arazien, 685 F.2d 653 (D.C.Cir.1982) (for
continued efficiency, qualified privilege necessary between speaker and audience when both work in Congressman's
office); Seymour v. A.S. Abell Co., 557 F.Supp. 951 (D.Md.1983) (qualified privilege applies to statements informing
about violations of law); Miller v. Lear Siegler, Inc., 525 F.Supp. 46 (D.Kan.1981) (qualified privilege where legal duty
to disclose to investors former employee's possible accounting irregularities and effect on financial statements); Ingber
v. Ross, 479 A.2d 1256 (D.C.1984) (qualified privilege for dentist to warn patient of incompetent colleague); Wrenn
v. Ohio Dep't of Mental Health and Mental Retardation, 16 Ohio App.3d 160, 474 N.E.2d 1201 (Ohio Ct.App.1984)
(qualified privilege when public official made limited disclosure at request of media to inform public why superintendent of
their community's mental health center had been terminated); and Lagies v. Copley, 110 Cal.App.3d 958, 168 Cal.Rptr.
368 (Cal.Ct.App.1980) (qualified privilege when newspaper publisher, in primarily responding to investigative reporter's
questions about her editorial policies, also had to make some reference to credibility of one of her reporters).


21 The Court in Dun & Bradstreet admittedly did not decide whether strict liability could be imposed in a defamation action.
Technically, only the presumed and punitive damages rules of Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997,
41 L.Ed.2d 789 (1974) were before the Court. In his concurrence, however, Justice White stated that “it must be that
the Gertz requirement of some kind of fault on the part of the defendant is ... inapplicable in” private-figure cases not
involving matters of public concern. 472 U.S. at 774, 105 S.Ct. at 2953 (White, J., concurring). At least one commentator
has reached the same conclusion. See R. Smolla, Law of Defamation § 3.02[3].


22 Gertz v. Robert Welch, Inc., 418 U.S. 323, 346 (1974) ( Rosenbloom plurality proposal to extend New York Times test
would abridge legitimate state interest in enforcing legal remedy for defamatory falsehood of private individual to degree
found unacceptable).
Though Rosenbloom 's attempt to provide the substantial protection of the actual malice standard to matters of public
interest has clearly been rejected, this does not mean content is an irrelevant concern in defamation actions. The decision
in Dun & Bradstreet emphasizing content establishes that. The Gertz rule that only actions by public figures are subject
to the actual malice burden, however, still stands. Even under Dun & Bradstreet, matters of public concern, without more,
do not constitutionally merit the protection of the actual malice standard.
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23 As the Supreme Court noted in Dun & Bradstreet, the desire for profit “is a force less likely to be deterred than others.”
472 U.S. at 762, 105 S.Ct. at 2947.


24 It must be remembered, however, that while Waldbaum provides useful analytical tools, “the touchstone remains whether
an individual has ‘assumed [a] role[ ] of especial prominence in the affairs of society ... [that] invite[s] attention and
comment.’ ” Tavoulareas v. Piro, 817 F.2d 762, 773 (D.C.Cir.1987) (en banc) (quoting Gertz v. Robert Welch, Inc., 418
U.S. 323, 345, 94 S.Ct. 2997, 3009, 41 L.Ed.2d 789 (1974)).


25 The court in Waldbaum stated that newsworthiness alone will not suffice to create a public controversy. 627 F.2d at
1296. The controversy must be public in the sense that persons actually were discussing it. Id. at 1297. Further, persons
beyond the immediate participants in the dispute must be likely to feel the impact of its resolution. Id.


26 While conceding the existence of a public controversy, plaintiff argues that the controversy did not exist at the time of his
actions. The timing of the controversy, however, is only important with regard to when the alleged defamation occurred
—the controversy must precede the defamation. See Waldbaum, 627 F.2d at 1297. Plaintiff's arguments regarding when
he acted in relation to the controversy go towards his role in the controversy, not its existence.


27 In Jensen, plaintiff had been a roommate of someone known to be a fugitive from justice. 634 F.Supp. at 311–12. In
Logan, plaintiff was caught in a sting operation trying to become a “hit man.” 447 F.Supp. at 1331. In Martin Marietta,
plaintiff was a government contractor engaged in extravagantly entertaining military officials—a practice publicly debated
for several years, forbidden by Executive Order, and the subject of Congressional hearings. 417 F.Supp. at 950. Finally, in
Buchanan, plaintiff performed accounting services for the Finance Committee to Re-Elect the President (Nixon) knowing
of the intense public interest which existed at that time in the practices of the Committee. 398 F.Supp. at 1202.


28 Of course in ruling on the summary judgment motions, this court might have decided that plaintiff failed to adduce sufficient
evidence on this issue to proceed to trial. Such a conclusion, however, would not have been a ruling that plaintiff had to
have known he was doing wrong. Absent such a ruling, or other evidence that plaintiff engaged in activity known to be
in the limelight, this court cannot conclude that plaintiff risked publicity.


29 Gertz was modified slightly in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 105 S.Ct. 2939, 86
L.Ed.2d 593 (1985) (plurality opinion). There the Supreme Court provided that a lesser standard than actual malice is
permissible for presumed and punitive damages in private-figure cases not involving matters of public concern. 472 U.S.
at 760–61, 105 S.Ct. at 2946–47. The decision strongly suggests that the Gertz bar to strict liability is inapplicable to
private-figure cases not involving matters of public concern. The issue need not be resolved here, however, because
as noted earlier in this opinion the instant case does involve a matter of public concern. Therefore, the standard of fault
is negligence.


30 In Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S.Ct. 1558, 89 L.Ed.2d 783 (1986), the Court indicated
that the media/nonmedia distinction may not be quite dead yet. In Hepps, the Court specifically refused to consider how
it would have ruled had the defendant not been part of the media. 106 S.Ct. at 1565 n. 4.  Hepps, however, was dealing
with the issue of falsity. Dun & Bradstreet remains the Court's most recent pronouncement regarding the issue of fault,
and in that context, the media/nonmedia distinction has not been made a consideration.


31 In Tavoulareas v. Piro, 817 F.2d 762 (D.C.Cir.1987) (en banc), this Circuit noted that plaintiff bears the burden of proving
falsity. 817 F.2d at 775–76, 783. Tavoulareas, however, involved a media defendant. In fact, the court there specifically
relied on the Hepps decision.


32 See Tavoulareas v. Piro, 817 F.2d at 776; see also R. Smolla, Law of Defamation § 5.06 n. 44 (cases cited therein).


33 The Hutton Report did note this conversation and that Mr. Wallace denied it occurred. Furthermore, a government
investigator who interviewed plaintiff in connection with the Justice Department investigation, recorded Pearce as
explicitly denying having talked to Mike Wallace about the St. Louis/Bethesda drawdown. PARTIAL REPLY TO
PLAINTIFF'S OPPOSITION TO DEFENDANT BELL'S MOTIONS FOR SUMMARY JUDGMENT, exhibit 1, at 3.
Nevertheless, it would seem that someone at the regional level had to have approved the St. Louis/Bethesda chain
because it necessitated the discontinuance of the St. Louis drawdown by Mr. Wallace's own Kansas City office. There
is nothing in the record to indicate how or even whether Bell resolved the discrepancy between Pearce and Wallace's
stories. At trial, Pearce will certainly have to explain the government investigator's notation about this issue. Given that
both sides have some documentation supporting their position, however, the court cannot decide at this stage whose
story is to be believed.


34 Defendant argues that plaintiff cannot point to any specific person in upper management who received knowledge of the
overdrafting. Plaintiff, however, has not alleged that any particular officer knew about this practice. Instead, his position is
simply that it is false to say senior management was unaware of this activity. Given the data available to Hutton's national
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level, the evidence adduced is sufficient for a jury to reasonably accept plaintiff's position. At trial, of course, defendant
may be able to establish why the available data did not put upper management on notice.


35 In an effort to firmly establish that Pearce knew he was doing wrong, defendant has pointed to a statement made
by a government investigator in a memorandum about plaintiff's interview during the Justice Department investigation.
PARTIAL REPLY TO PLAINTIFF'S OPPOSITION TO DEFENDANT BELL'S MOTIONS FOR SUMMARY JUDGMENT,
exhibit 1, at 6. In that memorandum, the investigator reported Pearce as saying that the amount he was overdrafting
“wouldn't be noticed probably by the bank or by the company.” Pearce, however, has not admitted making such
a statement. Furthermore, the investigator's notation is rather cryptic since the rest of the report of the interview
makes repeated reference to Pearce's denial that he knew the practice was wrong. In this context, the investigator's
memorandum cannot be deemed dispositive on the issue of whether plaintiff knew his actions were improper.


36 Plaintiff's additional criticism of Bell for failing to investigate practices besides chaining and overdrafting is specious.
Bell was only hired to report about the conduct leading to the plea agreement. While additional information bearing on
that conduct might have been found had research been extended to times before and after the period of the Justice
Department investigation (i.e., 1980–82), there would have been nothing to gain from expanding the investigation to
practices unrelated to chaining or overdrafting.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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130 S.Ct. 1577
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UNITED STATES, Petitioner,
v.


Robert J. STEVENS.


No. 08–769.
|


Argued Oct. 6, 2009.
|


Decided April 20, 2010.


Synopsis
Background: Defendant was convicted, in the United States
District Court for the Western District of Pennsylvania, Alan
N. Bloch, J., of violating statute prohibiting depictions of
animal cruelty. Defendant appealed. The United States Court
of Appeals for the Third Circuit, Smith, Circuit Judge, 533
F.3d 218,vacated the conviction. Certiorari was granted.


The Supreme Court, Chief Justice Roberts, held that federal
statute criminalizing the commercial creation, sale, or
possession of depictions of animal cruelty was substantially
overbroad, and thus, the statute was facially invalid under the
First Amendment protection of speech.


Court of Appeals affirmed.


Justice Alito filed a dissenting opinion.


West Codenotes


Held Unconstitutional
18 U.S.C.A. § 48


**1579  *460  Syllabus*


Congress enacted 18 U.S.C. § 48 to criminalize the
commercial creation, sale, or possession of certain depictions
of animal cruelty. The statute addresses only portrayals


of harmful acts, not the underlying conduct. It applies to
any visual or auditory depiction “in which a living animal
is intentionally maimed, mutilated, tortured, wounded, or
killed,” if that conduct violates federal or state law where
“the creation, sale, or possession takes place,” § 48(c)(1).
Another clause exempts depictions with “serious religious,
political, scientific, educational, journalistic, historical, or
artistic value.” § 48(b). The legislative background of § 48
focused primarily on “crush videos,” which feature the torture
and killing of helpless animals and are said to appeal to
persons with a specific sexual fetish. Respondent Stevens was
indicted under § 48 for selling videos depicting dogfighting.
He moved to dismiss, arguing that § 48 is facially invalid
under the First Amendment. The District Court **1580
denied his motion, and Stevens was convicted. The Third
Circuit vacated the conviction and declared § 48 facially
unconstitutional as a content-based regulation of protected
speech.


Held: Section § 48 is substantially overbroad, and therefore
invalid under the First Amendment. Pp. –––– – ––––.


(a) Depictions of animal cruelty are not, as a class,
categorically unprotected by the First Amendment. Because
§ 48 explicitly regulates expression based on content, it
is “ ‘presumptively invalid,’ ... and the Government bears
the burden to rebut that presumption.” United States v.
Playboy Entertainment Group, Inc., 529 U.S. 803, 817, 120
S.Ct. 1878, 146 L.Ed.2d 865. Since its enactment, the First
Amendment has permitted restrictions on a few historic
categories of speech—including obscenity, defamation,
fraud, incitement, and speech integral to criminal conduct
—that “have never been thought to raise any Constitutional
problem,” Chaplinsky v. New Hampshire, 315 U.S. 568, 572,
62 S.Ct. 766, 86 L.Ed. 1031. Depictions of animal cruelty
should not be added to that list. While the prohibition of
animal cruelty has a long history in American law, there is
no evidence of a similar tradition prohibiting depictions of
such cruelty. The Government's proposed test would broadly
balance the value of the speech against its societal costs
to determine whether the First Amendment even applies.
But the First Amendment's free speech guarantee does not
extend only to *461  categories of speech that survive
an ad hoc balancing of relative social costs and benefits.
The Amendment itself reflects a judgment by the American
people that the benefits of its restrictions on the Government
outweigh the costs. New York v. Ferber, 458 U.S. 747, 102
S.Ct. 3348, 73 L.Ed.2d 1113, distinguished. Pp. –––– – ––––.
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(b) Stevens's facial challenge succeeds under existing
doctrine. Pp. –––– – ––––.


(1) In the First Amendment context, a law may be invalidated
as overbroad if “a ‘substantial number’ of its applications
are unconstitutional, ‘ “judged in relation to the statute's
plainly legitimate sweep.” ’ ” Washington State Grange
v. Washington State Republican Party, 552 U.S. 442, 449,
n. 6, 128 S.Ct. 1184, 170 L.Ed.2d 151. Stevens claims
that common depictions of ordinary and lawful activities
constitute the vast majority of materials subject to § 48. The
Government does not defend such applications, but contends
that the statute is narrowly limited to specific types of extreme
material. Section 48's constitutionality thus turns on how
broadly it is construed. Pp. –––– – ––––.


(2) Section 48 creates a criminal prohibition of alarming
breadth. The statute's definition of a “depiction of animal
cruelty” does not even require that the depicted conduct be
cruel. While the words “maimed, mutilated, [and] tortured”
convey cruelty, “wounded” and “killed” do not. Those
words have little ambiguity and should be read according
to their ordinary meaning. Section 48 does require that the
depicted conduct be “illegal,” but many federal and state laws
concerning the proper treatment of animals are not designed
to guard against animal cruelty. For example, endangered
species protections restrict even the humane wounding or
killing of animals. The statute draws no distinction based on
the reason the conduct is made illegal.


Moreover, § 48 applies to any depiction of conduct that is
illegal in the State in which the depiction is created, sold,
or possessed, “regardless of whether the ... wounding ... or
killing took place” there, § 48(c)(1). Depictions of entirely
lawful conduct may run afoul of the ban if those depictions
later find their way into **1581  States where the same
conduct is unlawful. This greatly expands § 48's scope,
because views about animal cruelty and regulations having
no connection to cruelty vary widely from place to place.
Hunting is unlawful in the District of Columbia, for example,
but there is an enormous national market for hunting-related
depictions, greatly exceeding the demand for crush videos or
animal fighting depictions. Because the statute allows each
jurisdiction to export its laws to the rest of the country, § 48(a)
applies to any magazine or video depicting lawful hunting that
is sold in the Nation's Capital. Those seeking to comply with
the law face a bewildering maze of regulations from at least
56 separate jurisdictions. Pp. –––– – ––––.


*462  (3) Limiting § 48's reach to crush videos and
depictions of animal fighting or other extreme cruelty, as
the Government suggests, requires an unrealistically broad
reading of the statute's exceptions clause. The statute only
exempts material with “serious” value, and “serious” must
be taken seriously. The excepted speech must also fall within
one of § 48(b)'s enumerated categories. Much speech does
not. For example, most hunting depictions are not obviously
instructional in nature. The exceptions clause simply has no
adequate reading that results in the statute's banning only the
depictions the Government would like to ban.


Although the language of § 48(b) is drawn from the Court's
decision in Miller v. California, 413 U.S. 15, 93 S.Ct. 2607,
37 L.Ed.2d 419, the exceptions clause does not answer every
First Amendment objection. Under Miller, “serious” value
shields depictions of sex from regulation as obscenity. But
Miller did not determine that serious value could be used as
a general precondition to protecting other types of speech in
the first place. Even “ ‘wholly neutral futilities ... come under
the protection of free speech.’ ” Cohen v. California, 403 U.S.
15, 25, 91 S.Ct. 1780, 29 L.Ed.2d 284. The First Amendment
presumptively extends to many forms of speech that do not
qualify for § 48(b)'s serious-value exception, but nonetheless
fall within § 48(c)'s broad reach. Pp. –––– – ––––.


(4) Despite the Government's assurance that it will apply §
48 to reach only “extreme” cruelty, this Court will not uphold
an unconstitutional statute merely because the Government
promises to use it responsibly. Nor can the Court construe this
statutory language to avoid constitutional doubt. A limiting
construction can be imposed only if the statute “is ‘readily
susceptible’ to such a construction,” Reno v. American Civil
Liberties Union, 521 U.S. 844, 884, 117 S.Ct. 2329, 138
L.Ed.2d 874. To read § 48 as the Government desires requires
rewriting, not just reinterpretation. Pp. –––– – ––––.


(5) This construction of § 48 decides the constitutional
question. The Government makes no effort to defend §
48 as applied beyond crush videos and depictions of
animal fighting. It argues that those particular depictions
are intrinsically related to criminal conduct or are analogous
to obscenity (if not themselves obscene), and that the ban
on such speech would satisfy the proper level of scrutiny.
But the Government nowhere extends these arguments to
other depictions, such as hunting magazines and videos,
that are presumptively protected by the First Amendment
but that remain subject to § 48. Nor does the Government
seriously contest that these presumptively impermissible



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015506408&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015506408&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015506408&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=Iff1648e16c7111e18b05fdf15589d8e8&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126439&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126439&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127088&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127088&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997135001&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997135001&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997135001&pubNum=708&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS48&originatingDoc=I0d0f32ea4c8711dfa7ada84b8dc24cbf&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





U.S. v. Stevens, 559 U.S. 460 (2010)
130 S.Ct. 1577, 176 L.Ed.2d 435, 78 USLW 4267, 38 Media L. Rep. 1577...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3


applications of § 48 far outnumber any permissible ones. The
Court therefore does not decide whether a statute limited to
crush videos or other depictions of extreme animal cruelty
would be constitutional. Section 48 is not so *463  limited
but is instead substantially overbroad, and therefore invalid
**1582  under the First Amendment. Pp. –––– – ––––.


533 F.3d 218, affirmed.


ROBERTS, C. J., delivered the opinion of the Court, in which
STEVENS, SCALIA, KENNEDY, THOMAS, GINSBURG,
BREYER, and SOTOMAYOR, JJ., joined. ALITO, J., filed
a dissenting opinion.
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Opinion


Chief Justice ROBERTS delivered the opinion of the Court.


*464  Congress enacted 18 U.S.C. § 48 to criminalize the
commercial creation, sale, or possession of certain depictions
of animal cruelty. The statute does not address underlying acts
harmful to animals, but only portrayals of such conduct. The
question presented is whether the prohibition in the statute is
consistent with the freedom of speech guaranteed by the First
Amendment.


I


Section 48 establishes a criminal penalty of up to five years in
prison for anyone who knowingly “creates, sells, or possesses
a depiction of animal cruelty,” if done “for commercial


*465  gain” in interstate or foreign commerce. § 48(a).1 A
depiction of “animal cruelty” is defined as one “in which
a living animal is intentionally maimed, mutilated, tortured,
wounded, or killed,” if that conduct violates federal or state
law where “the creation, sale, or possession takes place.” §
48(c)(1). In what is referred to **1583  as the “exceptions
clause,” the law exempts from prohibition any depiction
“that has serious religious, political, scientific, educational,
journalistic, historical, or artistic value.” § 48(b).


The legislative background of § 48 focused primarily on
the interstate market for “crush videos.” According to the
House Committee Report on the bill, such videos feature the
intentional torture and killing of helpless animals, including
cats, dogs, monkeys, mice, and hamsters. H.R.Rep. No.
106–397, p. 2 (1999) (hereinafter H.R. Rep.). Crush videos
often depict women slowly crushing animals to death “with
their bare feet or while wearing high heeled shoes,” *466
sometimes while “talking to the animals in a kind of
dominatrix patter” over “[t]he cries and squeals of the
animals, obviously in great pain.” Ibid. Apparently these
depictions “appeal to persons with a very specific sexual
fetish who find them sexually arousing or otherwise exciting.”
Id., at 2–3. The acts depicted in crush videos are typically
prohibited by the animal cruelty laws enacted by all 50
States and the District of Columbia. See Brief for United
States 25, n. 7 (listing statutes). But crush videos rarely
disclose the participants' identities, inhibiting prosecution of
the underlying conduct. See H.R. Rep., at 3; accord, Brief for
State of Florida et al. as Amici Curiae 11.


This case, however, involves an application of § 48 to
depictions of animal fighting. Dogfighting, for example, is
unlawful in all 50 States and the District of Columbia, see
Brief for United States 26, n. 8 (listing statutes), and has
been restricted by federal law since 1976. Animal Welfare
Act Amendments of 1976, § 17, 90 Stat. 421, 7 U.S.C. §
2156. Respondent Robert J. Stevens ran a business, “Dogs of
Velvet and Steel,” and an associated Web site, through which
he sold videos of pit bulls engaging in dogfights and attacking
other animals. Among these videos were Japan Pit Fights
and Pick–A–Winna: A Pit Bull Documentary, which include
contemporary footage of dogfights in Japan (where such
conduct is allegedly legal) as well as footage of American


dogfights from the 1960's and 1970's.2 A third video, Catch
Dogs and Country Living, depicts the use of pit bulls to hunt
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130 S.Ct. 1577, 176 L.Ed.2d 435, 78 USLW 4267, 38 Media L. Rep. 1577...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4


wild boar, as well as a “gruesome” scene of a pit bull attacking
a domestic farm pig. 533 F.3d 218, 221 (C.A.3 2008) (en
banc). On the basis of these videos, Stevens was indicted on
three counts of violating § 48.


*467  Stevens moved to dismiss the indictment, arguing
that § 48 is facially invalid under the First Amendment. The
District Court denied the motion. It held that the depictions
subject to § 48, like obscenity or child pornography, are
categorically unprotected by the First Amendment. 2:04–cr–
00051–ANB (WD Pa., Nov. 10, 2004), App. to Pet. for Cert.
65a–71a. It went on to hold that § 48 is not substantially
overbroad, because the exceptions clause sufficiently narrows
the statute to constitutional applications. Id., at 71a–75a. The
jury convicted Stevens on all counts, and the District Court
sentenced him to three concurrent sentences of 37 months'
imprisonment, followed by three years of supervised release.
App. 37.


The en banc Third Circuit, over a three-judge dissent,
declared § 48 facially unconstitutional and vacated Stevens's
conviction. 533 F.3d 218. The Court of Appeals first
held that § 48 regulates speech that is protected by the
First Amendment. The Court declined to recognize a new
category of unprotected speech for depictions **1584  of
animal cruelty, id., at 224, and n. 6, and rejected the
Government's analogy between animal cruelty depictions and
child pornography, id., at 224–232.


The Court of Appeals then held that § 48 could not survive
strict scrutiny as a content-based regulation of protected
speech. Id., at 232. It found that the statute lacked a
compelling government interest and was neither narrowly
tailored to preventing animal cruelty nor the least restrictive
means of doing so. Id., at 232–235. It therefore held § 48
facially invalid.


In an extended footnote, the Third Circuit noted that §
48 “might also be unconstitutionally overbroad,” because it
“potentially covers a great deal of constitutionally protected
speech” and “sweeps [too] widely” to be limited only by
prosecutorial discretion. Id., at 235, n. 16. But the Court of
Appeals declined to rest its analysis on this ground.


We granted certiorari. 556 U.S. ––––, 129 S.Ct. 1984, 173
L.Ed.2d 1083 (2009).


*468  II


The Government's primary submission is that § 48 necessarily
complies with the Constitution because the banned depictions
of animal cruelty, as a class, are categorically unprotected by
the First Amendment. We disagree.


 The First Amendment provides that “Congress shall make
no law ... abridging the freedom of speech.” “[A]s a general
matter, the First Amendment means that government has
no power to restrict expression because of its message, its
ideas, its subject matter, or its content.” Ashcroft v. American
Civil Liberties Union, 535 U.S. 564, 573, 122 S.Ct. 1700,
152 L.Ed.2d 771 (2002) (internal quotation marks omitted).
Section 48 explicitly regulates expression based on content:
The statute restricts “visual [and] auditory depiction[s],” such
as photographs, videos, or sound recordings, depending on
whether they depict conduct in which a living animal is
intentionally harmed. As such, § 48 is “ ‘presumptively
invalid,’ and the Government bears the burden to rebut that
presumption.” United States v. Playboy Entertainment Group,
Inc., 529 U.S. 803, 817, 120 S.Ct. 1878, 146 L.Ed.2d 865
(2000) (quoting R.A.V. v. St. Paul, 505 U.S. 377, 382, 112
S.Ct. 2538, 120 L.Ed.2d 305 (1992); citation omitted).


 “From 1791 to the present,” however, the First Amendment
has “permitted restrictions upon the content of speech in a
few limited areas,” and has never “include[d] a freedom to
disregard these traditional limitations.” Id., at 382–383, 112
S.Ct. 2538. These “historic and traditional categories long
familiar to the bar,” Simon & Schuster, Inc. v. Members of
N.Y. State Crime Victims Bd., 502 U.S. 105, 127, 112 S.Ct.
501, 116 L.Ed.2d 476 (1991) (KENNEDY, J., concurring
in judgment)—including obscenity, Roth v. United States,
354 U.S. 476, 483, 77 S.Ct. 1304, 1 L.Ed.2d 1498 (1957),
defamation, Beauharnais v. Illinois, 343 U.S. 250, 254–
255, 72 S.Ct. 725, 96 L.Ed. 919 (1952), fraud, Virginia
Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748, 771, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976), incitement, Brandenburg v. Ohio, 395 U.S. 444, 447–
449, 89 S.Ct. 1827, 23 L.Ed.2d 430 (1969) (per curiam ),
and speech integral to criminal conduct, Giboney v. Empire
Storage & Ice Co., 336 U.S. 490, 498, 69 S.Ct. 684, 93 L.Ed.
834 (1949)—are “well-defined *469  and narrowly limited
classes of speech, the prevention and punishment of which
have never been thought to raise any Constitutional problem.”
Chaplinsky v. New Hampshire, 315 U.S. 568, 571–572, 62
S.Ct. 766, 86 L.Ed. 1031 (1942).
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**1585  The Government argues that “depictions of animal
cruelty” should be added to the list. It contends that depictions
of “illegal acts of animal cruelty” that are “made, sold, or
possessed for commercial gain” necessarily “lack expressive
value,” and may accordingly “be regulated as unprotected
speech.” Brief for United States 10 (emphasis added). The
claim is not just that Congress may regulate depictions of
animal cruelty subject to the First Amendment, but that these
depictions are outside the reach of that Amendment altogether
—that they fall into a “ ‘First Amendment Free Zone.’ ” Board
of Airport Comm'rs of Los Angeles v. Jews for Jesus, Inc., 482
U.S. 569, 574, 107 S.Ct. 2568, 96 L.Ed.2d 500 (1987).


As the Government notes, the prohibition of animal cruelty
itself has a long history in American law, starting with
the early settlement of the Colonies. Reply Brief 12, n. 8;
see, e.g., The Body of Liberties § 92 (Mass. Bay Colony
1641), reprinted in American Historical Documents 1000–
1904, 43 Harvard Classics 66, 79 (C. Eliot ed. 1910) (“No
man shall exercise any Tirranny or Crueltie towards any bruite
Creature which are usuallie kept for man's use”). But we
are unaware of any similar tradition excluding depictions of
animal cruelty from “the freedom of speech” codified in the
First Amendment, and the Government points us to none.


The Government contends that “historical evidence” about
the reach of the First Amendment is not “a necessary
prerequisite for regulation today,” Reply Brief 12, n. 8, and
that categories of speech may be exempted from the First
Amendment's protection without any long-settled tradition of
subjecting that speech to regulation. Instead, the Government
points to Congress's “ ‘legislative judgment that ... depictions
of animals being intentionally tortured and killed [are] of
such minimal redeeming value as to render [them] *470
unworthy of First Amendment protection,’ ” Brief for United
States 23 (quoting 533 F.3d, at 243 (Cowen, J., dissenting)),
and asks the Court to uphold the ban on the same basis.
The Government thus proposes that a claim of categorical
exclusion should be considered under a simple balancing test:
“Whether a given category of speech enjoys First Amendment
protection depends upon a categorical balancing of the value
of the speech against its societal costs.” Brief for United States
8; see also id., at 12.


 As a free-floating test for First Amendment coverage, that
sentence is startling and dangerous. The First Amendment's
guarantee of free speech does not extend only to categories of
speech that survive an ad hoc balancing of relative social costs


and benefits. The First Amendment itself reflects a judgment
by the American people that the benefits of its restrictions
on the Government outweigh the costs. Our Constitution
forecloses any attempt to revise that judgment simply on the
basis that some speech is not worth it. The Constitution is not
a document “prescribing limits, and declaring that those limits
may be passed at pleasure.” Marbury v. Madison, 1 Cranch
137, 178, 2 L.Ed. 60 (1803).


To be fair to the Government, its view did not emerge from
a vacuum. As the Government correctly notes, this Court has
often described historically unprotected categories of speech
as being “ ‘of such slight social value as a step to truth
that any benefit that may be derived from them is clearly
outweighed by the social interest in order and morality.’ ”
R.A.V., supra, at 383, 112 S.Ct. 2538 (quoting Chaplinsky,
supra, at 572, 62 S.Ct. 766). In New York v. Ferber, 458
U.S. 747, 102 S.Ct. 3348, 73 L.Ed.2d 1113 (1982), we noted
that within **1586  these categories of unprotected speech,
“the evil to be restricted so overwhelmingly outweighs the
expressive interests, if any, at stake, that no process of case-
by-case adjudication is required,” because “the balance of
competing interests is clearly struck,” id., at 763–764, 102
S.Ct. 3348. The Government derives its proposed test from
these descriptions in our precedents. See Brief for United
States 12–13.


*471  But such descriptions are just that—descriptive. They
do not set forth a test that may be applied as a general matter to
permit the Government to imprison any speaker so long as his
speech is deemed valueless or unnecessary, or so long as an
ad hoc calculus of costs and benefits tilts in a statute's favor.


When we have identified categories of speech as fully outside
the protection of the First Amendment, it has not been on
the basis of a simple cost-benefit analysis. In Ferber, for
example, we classified child pornography as such a category,
458 U.S., at 763, 102 S.Ct. 3348. We noted that the State of
New York had a compelling interest in protecting children
from abuse, and that the value of using children in these
works (as opposed to simulated conduct or adult actors)
was de minimis. Id., at 756–757, 762, 102 S.Ct. 3348. But
our decision did not rest on this “balance of competing
interests” alone. Id., at 764, 102 S.Ct. 3348. We made clear
that Ferber presented a special case: The market for child
pornography was “intrinsically related” to the underlying
abuse, and was therefore “an integral part of the production
of such materials, an activity illegal throughout the Nation.”
Id., at 759, 761, 102 S.Ct. 3348. As we noted, “ ‘[i]t rarely
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has been suggested that the constitutional freedom for speech
and press extends its immunity to speech or writing used as
an integral part of conduct in violation of a valid criminal
statute.’ ” Id., at 761–762, 102 S.Ct. 3348 (quoting Giboney,
supra, at 498, 69 S.Ct. 684). Ferber thus grounded its analysis
in a previously recognized, long-established category of
unprotected speech, and our subsequent decisions have shared
this understanding. See Osborne v. Ohio, 495 U.S. 103, 110,
110 S.Ct. 1691, 109 L.Ed.2d 98 (1990) (describing Ferber
as finding “persuasive” the argument that the advertising
and sale of child pornography was “an integral part” of
its unlawful production (internal quotation marks omitted));
Ashcroft v. Free Speech Coalition, 535 U.S. 234, 249–
250, 122 S.Ct. 1389, 152 L.Ed.2d 403 (2002) (noting that
distribution and sale “were intrinsically related to the sexual
abuse of children,” giving the speech at issue “a proximate
link to the crime from which it came” (internal quotation
marks omitted)).


*472  Our decisions in Ferber and other cases cannot be
taken as establishing a freewheeling authority to declare
new categories of speech outside the scope of the First
Amendment. Maybe there are some categories of speech
that have been historically unprotected, but have not yet
been specifically identified or discussed as such in our case
law. But if so, there is no evidence that “depictions of
animal cruelty” is among them. We need not foreclose the
future recognition of such additional categories to reject the
Government's highly manipulable balancing test as a means
of identifying them.


III


Because we decline to carve out from the First Amendment
any novel exception for § 48, we review Stevens's First
Amendment challenge under our existing doctrine.


A


Stevens challenged § 48 on its face, arguing that any
conviction secured under **1587  the statute would be
unconstitutional. The court below decided the case on that
basis, 533 F.3d, at 231, n. 13, and we granted the Solicitor
General's petition for certiorari to determine “whether 18
U.S.C. 48 is facially invalid under the Free Speech Clause of
the First Amendment,” Pet. for Cert. i.


 To succeed in a typical facial attack, Stevens would have
to establish “that no set of circumstances exists under which
[§ 48] would be valid,” United States v. Salerno, 481 U.S.
739, 745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987), or that the
statute lacks any “plainly legitimate sweep,” Washington v.
Glucksberg, 521 U.S. 702, 740, n. 7, 117 S.Ct. 2258, 138
L.Ed.2d 772 (1997) (STEVENS, J., concurring in judgments)
(internal quotation marks omitted). Which standard applies in
a typical case is a matter of dispute that we need not and do
not address, and neither Salerno nor Glucksberg is a speech
case. Here the Government asserts that Stevens cannot prevail
because § 48 is plainly legitimate as applied to crush videos
and animal fighting depictions. Deciding this case through
*473  a traditional facial analysis would require us to resolve


whether these applications of § 48 are in fact consistent with
the Constitution.


 In the First Amendment context, however, this Court
recognizes “a second type of facial challenge,” whereby a law
may be invalidated as overbroad if “a substantial number of
its applications are unconstitutional, judged in relation to the
statute's plainly legitimate sweep.” Washington State Grange
v. Washington State Republican Party, 552 U.S. 442, 449, n.
6, 128 S.Ct. 1184, 170 L.Ed.2d 151 (2008) (internal quotation
marks omitted). Stevens argues that § 48 applies to common
depictions of ordinary and lawful activities, and that these
depictions constitute the vast majority of materials subject
to the statute. Brief for Respondent 22–25. The Government
makes no effort to defend such a broad ban as constitutional.
Instead, the Government's entire defense of § 48 rests on
interpreting the statute as narrowly limited to specific types of
“extreme” material. Brief for United States 8. As the parties
have presented the issue, therefore, the constitutionality of §
48 hinges on how broadly it is construed. It is to that question


that we now turn.3


*474  B


 As we explained two Terms ago, “[t]he first step in
overbreadth analysis is to construe the challenged statute; it
is impossible to determine whether a statute reaches too far
without first knowing what the statute covers.” United States
v. Williams, 553 U.S. 285, 293, 128 S.Ct. 1830, 170 L.Ed.2d
650 (2008). Because **1588  § 48 is a federal statute, there
is no need to defer to a state court's authority to interpret its
own law.
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 We read § 48 to create a criminal prohibition of alarming
breadth. To begin with, the text of the statute's ban on
a “depiction of animal cruelty” nowhere requires that the
depicted conduct be cruel. That text applies to “any ...
depiction” in which “a living animal is intentionally
maimed, mutilated, tortured, wounded, or killed.” § 48(c)
(1). “[M]aimed, mutilated, [and] tortured” convey cruelty, but
“wounded” or “killed” do not suggest any such limitation.


 The Government contends that the terms in the definition
should be read to require the additional element of
“accompanying acts of cruelty.” Reply Brief 6; see also
Tr. of Oral Arg. 17–19. (The dissent hinges on the same
assumption. See post, at ––––, ––––.) The Government bases
this argument on the definiendum, “depiction of animal
cruelty,” cf. Leocal v. Ashcroft, 543 U.S. 1, 11, 125 S.Ct.
377, 160 L.Ed.2d 271 (2004), and on “ ‘the commonsense
canon of noscitur a sociis.’ ” Reply Brief 7 (quoting Williams,
553 U.S., at 294, 128 S.Ct. 1830). As that canon recognizes,
an ambiguous term may be “given more precise content by
the neighboring words with which it is associated.” Ibid.
Likewise, an unclear definitional phrase may take meaning
from the term to be defined, see Leocal, supra, at 11, 125
S.Ct. 377 (interpreting a “ ‘substantial risk’ ” of the “us[e]”
of “physical force” as part of the definition of “ ‘crime of
violence’ ”).


But the phrase “wounded ... or killed” at issue here contains
little ambiguity. The Government's opening brief properly
applies the ordinary meaning of these words, stating for
example that to “ ‘kill’ is ‘to deprive of life.’ ” Brief for
United States 14 (quoting Webster's Third New International
*475  Dictionary 1242 (1993)). We agree that “wounded”


and “killed” should be read according to their ordinary
meaning. Cf. Engine Mfrs. Assn. v. South Coast Air Quality
Management Dist., 541 U.S. 246, 252, 124 S.Ct. 1756, 158
L.Ed.2d 529 (2004). Nothing about that meaning requires
cruelty.


While not requiring cruelty, § 48 does require that the
depicted conduct be “illegal.” But this requirement does not
limit § 48 along the lines the Government suggests. There
are myriad federal and state laws concerning the proper
treatment of animals, but many of them are not designed
to guard against animal cruelty. Protections of endangered
species, for example, restrict even the humane “wound[ing]
or kill[ing]” of “living animal[s].” § 48(c)(1). Livestock
regulations are often designed to protect the health of human
beings, and hunting and fishing rules (seasons, licensure, bag


limits, weight requirements) can be designed to raise revenue,
preserve animal populations, or prevent accidents. The text
of § 48(c) draws no distinction based on the reason the
intentional killing of an animal is made illegal, and includes,


for example, the humane slaughter of a stolen cow.4


What is more, the application of § 48 to depictions of illegal
conduct extends to conduct that is illegal in only a single
**1589  jurisdiction. Under subsection (c)(1), the depicted


conduct need only be illegal in “the State in which the
creation, sale, or possession takes place, regardless of whether
the ... wounding ... or killing took place in [that] State.” A
depiction of entirely lawful conduct runs afoul of the ban
if that depiction later finds its way into another State where
the *476  same conduct is unlawful. This provision greatly
expands the scope of § 48, because although there may be
“a broad societal consensus” against cruelty to animals, Brief
for United States 2, there is substantial disagreement on what
types of conduct are properly regarded as cruel. Both views
about cruelty to animals and regulations having no connection
to cruelty vary widely from place to place.


In the District of Columbia, for example, all hunting is
unlawful. D.C. Code Munic. Regs., tit. 19, § 1560 (June
2004). Other jurisdictions permit or encourage hunting, and
there is an enormous national market for hunting-related
depictions in which a living animal is intentionally killed.
Hunting periodicals have circulations in the hundreds of
thousands or millions, see Mediaweek, Sept. 29, 2008, p.
28, and hunting television programs, videos, and Web sites
are equally popular, see Brief for Professional Outdoor
Media Association et al. as Amici Curiae 9–10. The demand
for hunting depictions exceeds the estimated demand for
crush videos or animal fighting depictions by several
orders of magnitude. Compare ibid. and Brief for National
Rifle Association of America, Inc., as Amicus Curiae 12
(hereinafter NRA Brief) (estimating that hunting magazines
alone account for $135 million in annual retail sales) with
Brief for United States 43–44, 46 (suggesting $1 million in
crush video sales per year, and noting that Stevens earned
$57,000 from his videos). Nonetheless, because the statute
allows each jurisdiction to export its laws to the rest of the
country, § 48(a) extends to any magazine or video depicting
lawful hunting, so long as that depiction is sold within the
Nation's Capital.


Those seeking to comply with the law thus face a bewildering
maze of regulations from at least 56 separate jurisdictions.
Some States permit hunting with crossbows, Ga.Code Ann.
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§ 27–3–4(1) (2007); Va.Code Ann. § 29.1–519(A)(6) (Lexis
2008 Cum.Supp.), while others forbid it, Ore. Admin. Reg.
635–065–0725 (2009), or restrict it only to the disabled,
*477  N.Y. Envir. Conserv. Law Ann. § 11–0901(16) (West


2005). Missouri allows the “ canned” hunting of ungulates
held in captivity, Mo.Code Regs. Ann., tit. 3, 10–9.560(1),
but Montana restricts such hunting to certain bird species,
Mont. Admin. Rule 12.6.1202(1) (2007). The sharp-tailed
grouse may be hunted in Idaho, but not in Washington.
Compare Idaho Admin. Code § 13.01.09.606 (2009) with
Wash. Admin. Code § 232–28–342 (2009).


The disagreements among the States—and the
“commonwealth[s], territor[ies], or possession[s] of the
United States,” 18 U.S.C. § 48(c)(2)—extend well beyond
hunting. State agricultural regulations permit different
methods of livestock slaughter in different places or as
applied to different animals. Compare, e.g., Fla. Stat. §
828.23(5) (2007) (excluding poultry from humane slaughter
requirements) with Cal. Food & Agric. Code Ann. § 19501(b)
(West 2001) (including some poultry). California has recently
banned cutting or “docking” the tails of dairy cattle, which
other States permit. 2009 Cal. Legis. Serv. Ch. 344 (S.B.135)
(West). Even cockfighting, long considered immoral in much
of America, see Barnes v. Glen Theatre, Inc., 501 U.S. 560,
575, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (SCALIA, J.,
concurring in judgment), is legal in Puerto Rico, see 15 Laws
P.R. Ann. § 301 (Supp.2008); **1590  Posadas de Puerto
Rico Associates v. Tourism Co. of P. R., 478 U.S. 328, 342,
106 S.Ct. 2968, 92 L.Ed.2d 266 (1986), and was legal in
Louisiana until 2008, see La. Stat. Ann. § 14:102.23 (West)
(effective Aug. 15, 2008). An otherwise-lawful image of any
of these practices, if sold or possessed for commercial gain
within a State that happens to forbid the practice, falls within
the prohibition of § 48(a).


C


The only thing standing between defendants who sell
such depictions and five years in federal prison—other
than the mercy of a prosecutor—is the statute's exceptions
clause. Subsection (b) exempts from prohibition “any
depiction that has serious religious, political, scientific,
educational, journalistic, *478  historical, or artistic value.”
The Government argues that this clause substantially narrows
the statute's reach: News reports about animal cruelty have
“journalistic” value; pictures of bullfights in Spain have
“historical” value; and instructional hunting videos have


“educational” value. Reply Brief 6. Thus, the Government
argues, § 48 reaches only crush videos, depictions of animal
fighting (other than Spanish bullfighting, see Brief for United
States 47–48), and perhaps other depictions of “extreme acts
of animal cruelty.” Id., at 41.


The Government's attempt to narrow the statutory ban,
however, requires an unrealistically broad reading of the
exceptions clause. As the Government reads the clause, any
material with “redeeming societal value,” id., at 9, 16, 23,
“ ‘at least some minimal value,’ ” Reply Brief 6 (quoting
H.R. Rep., at 4), or anything more than “scant social value,”
Reply Brief 11, is excluded under § 48(b). But the text says
“serious” value, and “serious” should be taken seriously. We
decline the Government's invitation—advanced for the first
time in this Court—to regard as “serious” anything that is
not “scant.” (Or, as the dissent puts it, “ ‘trifling.’ ” Post,
at ––––.) As the Government recognized below, “serious”
ordinarily means a good bit more. The District Court's jury
instructions required value that is “significant and of great
import,” App. 132, and the Government defended these
instructions as properly relying on “a commonly accepted
meaning of the word ‘serious,’ ” Brief for United States in
No. 05–2497(CA3), p. 50.


Quite apart from the requirement of “serious” value in
§ 48(b), the excepted speech must also fall within one
of the enumerated categories. Much speech does not.
Most hunting videos, for example, are not obviously
instructional in nature, except in the sense that all life is
a lesson. According to Safari Club International and the
Congressional Sportsmen's Foundation, many popular videos
“have primarily entertainment value” and are designed to
“entertai[n] the *479  viewer, marke[t] hunting equipment,
or increas[e] the hunting community.” Brief for Safari
Club International et al. as Amici Curiae 12. The National
Rifle Association agrees that “much of the content of
hunting media ... is merely recreational in nature.” NRA
Brief 28. The Government offers no principled explanation
why these depictions of hunting or depictions of Spanish
bullfights would be inherently valuable while those of
Japanese dogfights are not. The dissent contends that hunting
depictions must have serious value because hunting has
serious value, in a way that dogfights presumably do not.
Post, at –––– – ––––. But § 48(b) addresses the value of the
depictions, not of the underlying activity. There is simply no
adequate reading of the exceptions clause that results in the
statute's banning only the depictions the Government would
like to ban.
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**1591  The Government explains that the language of
§ 48(b) was largely drawn from our opinion in Miller v.
California, 413 U.S. 15, 93 S.Ct. 2607, 37 L.Ed.2d 419
(1973), which excepted from its definition of obscenity any
material with “serious literary, artistic, political, or scientific
value,” id., at 24, 93 S.Ct. 2607. See Reply Brief 8, 9, and
n. 5. According to the Government, this incorporation of the
Miller standard into § 48 is therefore surely enough to answer
any First Amendment objection. Reply Brief 8–9.


In Miller we held that “serious” value shields depictions
of sex from regulation as obscenity. 413 U.S., at 24–25,
93 S.Ct. 2607. Limiting Miller 's exception to “serious”
value ensured that “ ‘[a] quotation from Voltaire in the
flyleaf of a book [would] not constitutionally redeem an
otherwise obscene publication.’ ” Id., at 25, n. 7, 93 S.Ct.
2607 (quoting Kois v. Wisconsin, 408 U.S. 229, 231, 92
S.Ct. 2245, 33 L.Ed.2d 312 (1972) (per curiam )). We did
not, however, determine that serious value could be used as
a general precondition to protecting other types of speech
in the first place. Most of what we say to one another
lacks “religious, political, scientific, educational, journalistic,
historical, or artistic value” (let alone serious value), but it is
still sheltered from government regulation. Even “ ‘[w]holly
neutral futilities *480  ... come under the protection of free
speech as fully as do Keats' poems or Donne's sermons.’
” Cohen v. California, 403 U.S. 15, 25, 91 S.Ct. 1780, 29
L.Ed.2d 284 (1971) (quoting Winters v. New York, 333 U.S.
507, 528, 68 S.Ct. 665, 92 L.Ed. 840 (1948) (Frankfurter, J.,
dissenting); alteration in original).


Thus, the protection of the First Amendment presumptively
extends to many forms of speech that do not qualify for the
serious-value exception of § 48(b), but nonetheless fall within
the broad reach of § 48(c).


D


 Not to worry, the Government says: The Executive Branch
construes § 48 to reach only “extreme” cruelty, Brief for
United States 8, and it “neither has brought nor will bring
a prosecution for anything less,” Reply Brief 6–7. The
Government hits this theme hard, invoking its prosecutorial
discretion several times. See id., at 6–7, 10, and n. 6, 19, 22.
But the First Amendment protects against the Government; it
does not leave us at the mercy of noblesse oblige. We would
not uphold an unconstitutional statute merely because the


Government promised to use it responsibly. Cf. Whitman v.
American Trucking Assns., Inc., 531 U.S. 457, 473, 121 S.Ct.
903, 149 L.Ed.2d 1 (2001).


This prosecution is itself evidence of the danger in putting
faith in government representations of prosecutorial restraint.
When this legislation was enacted, the Executive Branch
announced that it would interpret § 48 as covering only
depictions “of wanton cruelty to animals designed to appeal to
a prurient interest in sex.” See Statement by President William
J. Clinton upon Signing H.R. 1887, 34 Weekly Comp. Pres.
Doc. 2557 (Dec. 9, 1999). No one suggests that the videos
in this case fit that description. The Government's assurance
that it will apply § 48 far more restrictively than its language
provides is pertinent only as an implicit acknowledgment
of the potential constitutional problems with a more natural
reading.


 *481  Nor can we rely upon the canon of construction
that “ ambiguous statutory language [should] be construed to
avoid serious constitutional doubts.” FCC v. Fox Television
Stations, Inc., 556 U.S. 502, ––––, 129 S.Ct. 1800, 1811,
173 L.Ed.2d 738 (2009). “[T]his Court may **1592  impose
a limiting construction on a statute only if it is ‘readily
susceptible’ to such a construction.” Reno v. American Civil
Liberties Union, 521 U.S. 844, 884, 117 S.Ct. 2329, 138
L.Ed.2d 874 (1997). We “ ‘will not rewrite a ... law to
conform it to constitutional requirements,’ ” id., at 884–885,
117 S.Ct. 2329 (quoting Virginia v. American Booksellers
Assn., Inc., 484 U.S. 383, 397, 108 S.Ct. 636, 98 L.Ed.2d 782
(1988); omission in original), for doing so would constitute a
“ serious invasion of the legislative domain,” United States v.
Treasury Employees, 513 U.S. 454, 479, n. 26, 115 S.Ct. 1003,
130 L.Ed.2d 964 (1995), and sharply diminish Congress's
“incentive to draft a narrowly tailored law in the first place,”
Osborne, 495 U.S., at 121, 110 S.Ct. 1691. To read §
48 as the Government desires requires rewriting, not just
reinterpretation.


* * *


Our construction of § 48 decides the constitutional
question; the Government makes no effort to defend the
constitutionality of § 48 as applied beyond crush videos and
depictions of animal fighting. It argues that those particular
depictions are intrinsically related to criminal conduct or
are analogous to obscenity (if not themselves obscene), and
that the ban on such speech is narrowly tailored to reinforce
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restrictions on the underlying conduct, prevent additional
crime arising from the depictions, or safeguard public mores.
But the Government nowhere attempts to extend these
arguments to depictions of any other activities—depictions
that are presumptively protected by the First Amendment but
that remain subject to the criminal sanctions of § 48.


Nor does the Government seriously contest that the
presumptively impermissible applications of § 48 (properly
construed) far outnumber any permissible ones. However
“growing” and “lucrative” the markets for crush videos and
dogfighting depictions might be, see Brief for United States
*482  43, 46 (internal quotation marks omitted), they are


dwarfed by the market for other depictions, such as hunting
magazines and videos, that we have determined to be within
the scope of § 48. See supra, at –––– – ––––. We therefore
need not and do not decide whether a statute limited to crush
videos or other depictions of extreme animal cruelty would
be constitutional. We hold only that § 48 is not so limited but
is instead substantially overbroad, and therefore invalid under
the First Amendment.


The judgment of the United States Court of Appeals for the
Third Circuit is affirmed.


It is so ordered.


Justice ALITO, dissenting.
The Court strikes down in its entirety a valuable statute,
18 U.S.C. § 48, that was enacted not to suppress speech,
but to prevent horrific acts of animal cruelty—in particular,
the creation and commercial exploitation of “crush videos,”
a form of depraved entertainment that has no social value.
The Court's approach, which has the practical effect of
legalizing the sale of such videos and is thus likely to spur a
resumption of their production, is unwarranted. Respondent
was convicted under § 48 for selling videos depicting
dogfights. On appeal, he argued, among other things, that §
48 is unconstitutional as applied to the facts of this case, and
he highlighted features of those videos that might distinguish


them from other dogfight videos brought to our attention.1


*483  The Court of **1593  Appeals—incorrectly, in my
view—declined to decide whether § 48 is unconstitutional as
applied to respondent's videos and instead reached out to hold
that the statute is facially invalid. Today's decision does not
endorse the Court of Appeals' reasoning, but it nevertheless
strikes down § 48 using what has been aptly termed the
“strong medicine” of the overbreadth doctrine, United States


v. Williams, 553 U.S. 285, 293, 128 S.Ct. 1830, 170 L.Ed.2d
650 (2008) (internal quotation marks omitted), a potion that
generally should be administered only as “a last resort.” Los
Angeles Police Dept. v. United Reporting Publishing Corp.,
528 U.S. 32, 39, 120 S.Ct. 483, 145 L.Ed.2d 451 (1999)
(internal quotation marks omitted).


Instead of applying the doctrine of overbreadth, I would
vacate the decision below and instruct the Court of Appeals
on remand to decide whether the videos that respondent sold
are constitutionally protected. If the question of overbreadth
is to be decided, however, I do not think the present record
supports the Court's conclusion that § 48 bans a substantial
quantity of protected speech.


I


A party seeking to challenge the constitutionality of a statute
generally must show that the statute violates the party's own
rights. New York v. Ferber, 458 U.S. 747, 767, 102 S.Ct. 3348,
73 L.Ed.2d 1113 (1982). The First Amendment overbreadth
doctrine carves out a narrow exception to that general rule.
See id., at 768, 102 S.Ct. 3348; Broadrick v. Oklahoma, 413
U.S. 601, 611–612, 93 S.Ct. 2908, 37 L.Ed.2d 830 (1973).
Because an overly broad law may deter constitutionally
protected speech, the overbreadth doctrine allows a party
to *484  whom the law may constitutionally be applied to
challenge the statute on the ground that it violates the First
Amendment rights of others. See, e.g., Board of Trustees of
State Univ. of N.Y. v. Fox, 492 U.S. 469, 483, 109 S.Ct. 3028,
106 L.Ed.2d 388 (1989) (“Ordinarily, the principal advantage
of the overbreadth doctrine for a litigant is that it enables him
to benefit from the statute's unlawful application to someone
else ”); see also Ohralik v. Ohio State Bar Assn., 436 U.S. 447,
462, n. 20, 98 S.Ct. 1912, 56 L.Ed.2d 444 (1978) (describing
the doctrine as one “ under which a person may challenge
a statute that infringes protected speech even if the statute
constitutionally might be applied to him”).


The “strong medicine” of overbreadth invalidation need not
and generally should not be administered when the statute
under attack is unconstitutional as applied to the challenger
before the court. As we said in Fox, supra, at 484–485, 109
S.Ct. 3028, “[i]t is not the usual judicial practice, ... nor do we
consider it generally desirable, to proceed to an overbreadth
issue unnecessarily—that is, before it is determined that the
statute would be valid as **1594  applied.” Accord, New
York State Club Assn., Inc. v. City of New York, 487 U.S. 1,
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11, 108 S.Ct. 2225, 101 L.Ed.2d 1 (1988); see also Broadrick,
supra, at 613, 93 S.Ct. 2908; United Reporting Publishing
Corp., supra, at 45, 120 S.Ct. 483 (STEVENS, J., dissenting).


I see no reason to depart here from the generally preferred
procedure of considering the question of overbreadth only as a


last resort.2 Because the Court has addressed the overbreadth
question, however, I will explain why I do not think that
the record supports the conclusion that § 48, when properly
interpreted, is overly broad.


II


The overbreadth doctrine “strike[s] a balance between
competing social costs.” Williams, 553 U.S., at 292, 128
S.Ct. 1830. Specifically, the doctrine seeks to balance the
“harmful effects” of “invalidating a law that in some of its
applications is perfectly *485  constitutional” against the
possibility that “the threat of enforcement of an overbroad
law [will] dete[r] people from engaging in constitutionally
protected speech.” Ibid. “In order to maintain an appropriate
balance, we have vigorously enforced the requirement that a
statute's overbreadth be substantial, not only in an absolute
sense, but also relative to the statute's plainly legitimate
sweep.” Ibid.


In determining whether a statute's overbreadth is substantial,
we consider a statute's application to real-world conduct, not
fanciful hypotheticals. See, e.g., id., at 301–302, 128 S.Ct.
1830; see also Ferber, supra, at 773, 102 S.Ct. 3348;  Houston
v. Hill, 482 U.S. 451, 466–467, 107 S.Ct. 2502, 96 L.Ed.2d
398 (1987). Accordingly, we have repeatedly emphasized that
an overbreadth claimant bears the burden of demonstrating,
“from the text of [the law] and from actual fact,” that
substantial overbreadth exists. Virginia v. Hicks, 539 U.S.
113, 122, 123 S.Ct. 2191, 156 L.Ed.2d 148 (2003) (quoting
New York State Club Assn., supra, at 14, 108 S.Ct. 2225;
emphasis added; internal quotation marks omitted; alteration
in original). Similarly, “there must be a realistic danger that
the statute itself will significantly compromise recognized
First Amendment protections of parties not before the Court
for it to be facially challenged on overbreadth grounds.”
Members of City Council of Los Angeles v. Taxpayers for
Vincent, 466 U.S. 789, 801, 104 S.Ct. 2118, 80 L.Ed.2d 772
(1984) (emphasis added).


III


In holding that § 48 violates the overbreadth rule, the Court
declines to decide whether, as the Government maintains,
§ 48 is constitutional as applied to two broad categories
of depictions that exist in the real world: crush videos and
depictions of deadly animal fights. See ante, at ––––, ––––.
Instead, the Court tacitly assumes for the sake of argument
that § 48 is valid as applied to these depictions, but the Court
concludes that § 48 reaches too much protected speech to
survive. The Court relies primarily on depictions of hunters
killing or wounding game and depictions of animals being
slaughtered for food. I address the Court's examples below.


*486  A


I turn first to depictions of hunting. As the Court notes,
photographs and videos of hunters shooting game are
common. See ante, at –––– – ––––. But hunting is legal in all
50 States, and § 48 applies only to a **1595  depiction of
conduct that is illegal in the jurisdiction in which the depiction
is created, sold, or possessed. §§ 48(a), (c). Therefore, in all
50 States, the creation, sale, or possession for sale of the vast
majority of hunting depictions indisputably falls outside §
48's reach.


Straining to find overbreadth, the Court suggests that § 48
prohibits the sale or possession in the District of Columbia of
any depiction of hunting because the District—undoubtedly
because of its urban character—does not permit hunting
within its boundaries. Ante, at ––––. The Court also suggests
that, because some States prohibit a particular type of hunting
(e.g., hunting with a crossbow or “canned” hunting) or
the hunting of a particular animal (e.g., the “sharp-tailed
grouse”), § 48 makes it illegal for persons in such States to sell
or possess for sale a depiction of hunting that was perfectly
legal in the State in which the hunting took place. See ante,
at –––– – ––––.


The Court's interpretation is seriously flawed. “When a
federal court is dealing with a federal statute challenged as
overbroad, it should, of course, construe the statute to avoid
constitutional problems, if the statute is subject to such a
limiting construction.” Ferber, 458 U.S., at 769, n. 24, 102
S.Ct. 3348. See also Williams, supra, at 307, 128 S.Ct. 1830
(STEVENS, J., concurring) (“[T]o the extent the statutory text
alone is unclear, our duty to avoid constitutional objections
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makes it especially appropriate to look beyond the text in
order to ascertain the intent of its drafters”).


Applying this canon, I would hold that § 48 does not apply to
depictions of hunting. First, because § 48 targets depictions
of “animal cruelty,” I would interpret that term to apply only
to depictions involving acts of animal cruelty as defined by
applicable state or federal law, not to depictions *487  of
acts that happen to be illegal for reasons having nothing to
do with the prevention of animal cruelty. See ante, at –––– –
–––– (interpreting “[t]he text of § 48(c)” to ban a depiction
of “the humane slaughter of a stolen cow”). Virtually all state
laws prohibiting animal cruelty either expressly define the
term “animal” to exclude wildlife or else specifically exempt


lawful hunting activities,3 so the statutory prohibition set
forth in § 48(a) may reasonably be interpreted not to reach
most if not all hunting depictions.


Second, even if the hunting of wild animals were otherwise
covered by § 48(a), I would hold that hunting depictions
fall within the exception in § 48(b) for depictions that have


“serious” (i.e., not “trifling”4) “scientific,” “educational,” or
“historical” value. While there are certainly those who find
hunting objectionable, the predominant view in this country
has long been that hunting serves many important values,
and it is clear that Congress shares that view. Since 1972,
when Congress called upon the President to designate a
**1596  National Hunting and Fishing Day, see S.J. Res.


117, 92d Cong., 2d Sess. (1972), 86 Stat. 133, Presidents have
regularly issued proclamations extolling the values served
by hunting. See Presidential Proclamation No. 8421, 74
Fed.Reg. 49305 (Pres. Obama 2009) (hunting and fishing
are “ageless pursuits” that promote “the conservation and
restoration of numerous species and their natural habitats”);
Presidential *488  Proclamation No. 8295, 73 Fed.Reg.
57233 (Pres. Bush 2008) (hunters and anglers “add to
our heritage and keep our wildlife populations healthy and
strong,” and “are among our foremost conservationists”);
Presidential Proclamation No. 7822, 69 Fed.Reg. 59539
(Pres. Bush 2004) (hunting and fishing are “an important
part of our Nation's heritage,” and “America's hunters and
anglers represent the great spirit of our country”); Presidential
Proclamation No. 4682, 44 Fed.Reg. 53149 (Pres. Carter
1979) (hunting promotes conservation and an appreciation
of “healthy recreation, peaceful solitude and closeness to
nature”); Presidential Proclamation No. 4318, 39 Fed.Reg.
35315 (Pres. Ford 1974) (hunting furthers “appreciation and
respect for nature” and preservation of the environment).
Thus, it is widely thought that hunting has “scientific” value


in that it promotes conservation, “ historical” value in that it
provides a link to past times when hunting played a critical
role in daily life, and “educational” value in that it furthers the
understanding and appreciation of nature and our country's
past and instills valuable character traits. And if hunting
itself is widely thought to serve these values, then it takes
but a small additional step to conclude that depictions of
hunting make a non-trivial contribution to the exchange of
ideas. Accordingly, I would hold that hunting depictions fall
comfortably within the exception set out in § 48(b).


I do not have the slightest doubt that Congress, in enacting
§ 48, had no intention of restricting the creation, sale, or
possession of depictions of hunting. Proponents of the law
made this point clearly. See H.R.Rep. No. 106–397, p. 8
(1999) (hereinafter H.R. Rep.) (“[D]epictions of ordinary
hunting and fishing activities do not fall within the scope
of the statute”); 145 Cong. Rec. 25894 (Oct. 19, 1999)
(Rep.McCollum) (“[T]he sale of depictions of legal activities,
such as hunting and fishing, would not be illegal under this
bill”); id., at 25895 (Rep.Smith) (“[L]et us be clear as to
what this legislation will not do. It will in no way prohibit
hunting, fishing, or wildlife videos”). Indeed, even opponents
acknowledged *489  that § 48 was not intended to reach
ordinary hunting depictions. See ibid. (Rep.Scott); id., at
25897 (Rep.Paul).


For these reasons, I am convinced that § 48 has no application
to depictions of hunting. But even if § 48 did impermissibly
reach the sale or possession of depictions of hunting in a
few unusual situations (for example, the sale in Oregon of a
depiction of hunting with a crossbow in Virginia or the sale
in Washington State of the hunting of a sharp-tailed grouse in
Idaho, see ante, at ––––), those isolated applications would
hardly show that § 48 bans a substantial amount of protected
speech.


B


Although the Court's overbreadth analysis rests primarily
on the proposition that § 48 substantially restricts the sale
and possession of hunting depictions, the Court cites a few
additional examples, including depictions of methods of
slaughter and the docking of the tails of dairy cows. See ante,
at –––– – ––––.


Such examples do not show that the statute is substantially
overbroad, for two **1597  reasons. First, as explained
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above, § 48 can reasonably be construed to apply only to
depictions involving acts of animal cruelty as defined by
applicable state or federal law, and anti-cruelty laws do not
ban the sorts of acts depicted in the Court's hypotheticals.
See, e.g., Idaho Code § 25–3514 (Lexis 2000) (“No part of
this chapter [prohibiting cruelty to animals] shall be construed
as interfering with or allowing interference with ... [t]he
humane slaughter of any animal normally and commonly
raised as food or for production of fiber ... [or][n]ormal
or accepted practices of ... animal husbandry”); Kan. Stat.
Ann. § 21–4310(b) (2007) (“The provisions of this section
shall not apply to ... with respect to farm animals, normal or
accepted practices of animal husbandry, including the normal
and accepted practices for the slaughter of such animals”);
Md.Crim. Law Code Ann. § 10–603 (Lexis 2002) (sections
prohibiting animal cruelty “do not apply to ... customary
and normal veterinary *490  and agricultural husbandry
practices, including dehorning, castration, tail docking, and
limit feeding”).


Second, nothing in the record suggests that anyone has ever
created, sold, or possessed for sale a depiction of the slaughter
of food animals or of the docking of the tails of dairy cows that
would not easily qualify under the exception set out in § 48(b).
Depictions created to show proper methods of slaughter or tail
docking would presumably have serious “educational” value,
and depictions created to focus attention on methods thought
to be inhumane or otherwise objectionable would presumably
have either serious “educational” or “journalistic” value or
both. In short, the Court's examples of depictions involving
the docking of tails and humane slaughter do not show that
§ 48 suffers from any overbreadth, much less substantial
overbreadth.


The Court notes, finally, that cockfighting, which is illegal in
all States, is still legal in Puerto Rico, ante, at ––––, and I take
the Court's point to be that it would be impermissible to ban
the creation, sale, or possession in Puerto Rico of a depiction


of a cockfight that was legally staged in Puerto Rico.5 But
assuming for the sake of argument that this is correct, this
veritable sliver of unconstitutionality would not be enough to
justify striking down § 48 in toto.


In sum, we have a duty to interpret § 48 so as to avoid
serious constitutional concerns, and § 48 may reasonably be
construed not to reach almost all, if not all, of the depictions
that the Court finds constitutionally protected. Thus, § 48 does
not appear to have a large number of unconstitutional *491
applications. Invalidation for overbreadth is appropriate only


if the challenged statute suffers from substantial overbreadth
—judged not just in absolute terms, but in relation to the
statute's “plainly legitimate sweep.” Williams, 553 U.S., at
292, 128 S.Ct. 1830. As I explain in the following Part,
§ 48 has a substantial core of constitutionally permissible
applications.


IV


A


1


As the Court of Appeals recognized, “the primary conduct
that Congress **1598  sought to address through its passage
[of § 48] was the creation, sale, or possession of ‘crush
videos.’ ” 533 F.3d 218, 222 (C.A.3 2008) (en banc). A sample
crush video, which has been lodged with the Clerk, records
the following event:


“[A] kitten, secured to the ground, watches and shrieks in
pain as a woman thrusts her high-heeled shoe into its body,
slams her heel into the kitten's eye socket and mouth loudly
fracturing its skull, and stomps repeatedly on the animal's
head. The kitten hemorrhages blood, screams blindly in
pain, and is ultimately left dead in a moist pile of blood-
soaked hair and bone.” Brief for Humane Society of United
States as Amicus Curiae 2 (hereinafter Humane Society
Brief).


It is undisputed that the conduct depicted in crush videos
may constitutionally be prohibited. All 50 States and the
District of Columbia have enacted statutes prohibiting animal
cruelty. See 533 F.3d, at 223, and n. 4 (citing statutes); H.R.
Rep., at 3. But before the enactment of § 48, the underlying
conduct depicted in crush videos was nearly impossible to
prosecute. These videos, which “often appeal to persons
with a very specific sexual fetish,” id., at 2, were made
in secret, generally without a live audience, and “the faces
of the women inflicting the torture in the material often
were not shown, nor could the location of the place where
*492  the cruelty was being inflicted or the date of the


activity be ascertained from the depiction.” Id., at 3. Thus,
law enforcement authorities often were not able to identify the
parties responsible for the torture. See Punishing Depictions
of Animal Cruelty and the Federal Prisoner Health Care Co–
Payment Act of 1999: Hearing before the Subcommittee on
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Crime of the House Committee on the Judiciary, 106th Cong.,
1st Sess., p. 1 (1999) (hereinafter Hearing on Depictions
of Animal Cruelty). In the rare instances in which it was
possible to identify and find the perpetrators, they “often
were able to successfully assert as a defense that the State
could not prove its jurisdiction over the place where the act
occurred or that the actions depicted took place within the
time specified in the State statute of limitations.” H.R. Rep.,
at 3; see also 145 Cong. Rec. 25896 (Rep.Gallegly) (“[I]t is
the prosecutors from around this country, Federal prosecutors
as well as State prosecutors, that have made an appeal to
us for this”); Hearing on Depictions of Animal Cruelty 21
(“If the production of the video is not discovered during the
actual filming, then prosecution for the offense is virtually
impossible without a cooperative eyewitness to the filming
or an undercover police operation”); id., at 34–35 (discussing
example of case in which state prosecutor “had the defendant
telling us he produced these videos,” but where prosecution
was not possible because the State could not prove where or
when the tape was made).


In light of the practical problems thwarting the prosecution
of the creators of crush videos under state animal cruelty
laws, Congress concluded that the only effective way of
stopping the underlying criminal conduct was to prohibit the
commercial exploitation of the videos of that conduct. And
Congress' strategy appears to have been vindicated. We are
told that “[b]y 2007, sponsors of § 48 declared the crush
video industry dead. Even overseas Websites shut down in the
wake of § 48. Now, after the Third Circuit's decision [facially
invalidating the statute], crush videos are *493  already back
online.” Humane Society Brief 5 (citations omitted).


2


The First Amendment protects freedom of speech, but it most
certainly does not protect violent criminal conduct, even if
**1599  engaged in for expressive purposes. Crush videos


present a highly unusual free speech issue because they are
so closely linked with violent criminal conduct. The videos
record the commission of violent criminal acts, and it appears
that these crimes are committed for the sole purpose of
creating the videos. In addition, as noted above, Congress
was presented with compelling evidence that the only way of
preventing these crimes was to target the sale of the videos.
Under these circumstances, I cannot believe that the First
Amendment commands Congress to step aside and allow the
underlying crimes to continue.


The most relevant of our prior decisions is Ferber, 458 U.S.
747, 102 S.Ct. 3348, 73 L.Ed.2d 1113, which concerned child
pornography. The Court there held that child pornography is
not protected speech, and I believe that Ferber 's reasoning
dictates a similar conclusion here.


In Ferber, an important factor—I would say the most
important factor—was that child pornography involves the
commission of a crime that inflicts severe personal injury to
the “children who are made to engage in sexual conduct for
commercial purposes.' ”  Id., at 753, 102 S.Ct. 3348 (internal
quotation marks omitted). The Ferber Court repeatedly
described the production of child pornography as child
“abuse,” “molestation,” or “exploitation.” See, e.g., id., at
749, 102 S.Ct. 3348 (“In recent years, the exploitive use
of children in the production of pornography has become
a serious national problem”); id., at 758, n. 9, 102 S.Ct.
3348 (“Sexual molestation by adults is often involved in the
production of child sexual performances”). As later noted
in Ashcroft v. Free Speech Coalition, 535 U.S. 234, 249,
122 S.Ct. 1389, 152 L.Ed.2d 403 (2002), in Ferber “[t]he
production of the work, not its content, was the target of the
statute.” See also *494  535 U.S., at 250, 122 S.Ct. 1389
(Ferber involved “speech that itself is the record of sexual
abuse”).


Second, Ferber emphasized the fact that these underlying
crimes could not be effectively combated without targeting
the distribution of child pornography. As the Court put it,
“the distribution network for child pornography must be
closed if the production of material which requires the sexual
exploitation of children is to be effectively controlled.” 458
U.S., at 759, 102 S.Ct. 3348. The Court added:


“[T]here is no serious contention that the legislature was
unjustified in believing that it is difficult, if not impossible,
to halt the exploitation of children by pursuing only
those who produce the photographs and movies .... The
most expeditious if not the only practical method of law
enforcement may be to dry up the market for this material
by imposing severe criminal penalties on persons selling,
advertising, or otherwise promoting the product.” Id., at
759–760, 102 S.Ct. 3348.


See also id., at 761, 102 S.Ct. 3348 (“The advertising and
selling of child pornography provide an economic motive
for and are thus an integral part of the production of such
materials”).
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Third, the Ferber Court noted that the value of child
pornography “is exceedingly modest, if not de minimis,” and
that any such value was “overwhelmingly outweigh[ed]” by
“the evil to be restricted.” Id., at 762–763, 102 S.Ct. 3348.


All three of these characteristics are shared by § 48, as applied
to crush videos. First, the conduct depicted in crush videos is
criminal in every State and the District of Columbia. Thus,
any crush video made in this country records the actual
commission of a criminal act that inflicts severe physical
injury and excruciating pain and ultimately results in death.
Those who **1600  record the underlying criminal acts are
likely to be criminally culpable, either as aiders and abettors
or conspirators. And in the tight and secretive market for these
videos, some who sell the videos or possess *495  them with
the intent to make a profit may be similarly culpable. (For
example, in some cases, crush videos were commissioned
by purchasers who specified the details of the acts that they
wanted to see performed. See H.R. Rep., at 3; Hearing on
Depictions of Animal Cruelty 27). To the extent that § 48
reaches such persons, it surely does not violate the First
Amendment.


Second, the criminal acts shown in crush videos cannot be
prevented without targeting the conduct prohibited by § 48—
the creation, sale, and possession for sale of depictions of
animal torture with the intention of realizing a commercial
profit. The evidence presented to Congress posed a stark
choice: Either ban the commercial exploitation of crush
videos or tolerate a continuation of the criminal acts that they
record. Faced with this evidence, Congress reasonably chose
to target the lucrative crush video market.


Finally, the harm caused by the underlying crimes vastly
outweighs any minimal value that the depictions might
conceivably be thought to possess. Section 48 reaches only
the actual recording of acts of animal torture; the statute
does not apply to verbal descriptions or to simulations.
And, unlike the child pornography statute in Ferber or its
federal counterpart, 18 U.S.C. § 2252, § 48(b) provides
an exception for depictions having any “serious religious,
political, scientific, educational, journalistic, historical, or
artistic value.”


It must be acknowledged that § 48 differs from a child
pornography law in an important respect: preventing the
abuse of children is certainly much more important than
preventing the torture of the animals used in crush videos.
It was largely for this reason that the Court of Appeals


concluded that Ferber did not support the constitutionality
of § 48. 533 F.3d, at 228 (“Preventing cruelty to animals,
although an exceedingly worthy goal, simply does not
implicate interests of the same magnitude as protecting
children from physical and psychological harm”). But while
protecting children is unquestionably more important than
protecting animals, the *496  Government also has a
compelling interest in preventing the torture depicted in crush
videos.


The animals used in crush videos are living creatures that
experience excruciating pain. Our society has long banned
such cruelty, which is illegal throughout the country. In
Ferber, the Court noted that “virtually all of the States and
the United States have passed legislation proscribing the
production of or otherwise combating ‘child pornography,’
” and the Court declined to “second-guess [that] legislative


judgment.”6 458 U.S., at 758, 102 S.Ct. 3348. Here, likewise,
the Court of Appeals erred in second-guessing the legislative
judgment about the importance of preventing cruelty to
animals.


Section 48's ban on trafficking in crush videos also helps
to enforce the criminal **1601  laws and to ensure that
criminals do not profit from their crimes. See 145 Cong.
Rec. 25897 (Oct. 19, 1999) (Rep.Gallegly) (“The state has
an interest in enforcing its existing laws. Right now, the laws
are not only being violated, but people are making huge
profits from promoting the violations”); id., at 10685 (May
24, 1999) (Rep.Gallegly) (explaining that he introduced the
House version of the bill because “criminals should not profit
from [their] illegal acts”). We have already judged that taking
the profit out of crime is a compelling interest. See Simon &
Schuster, Inc. v. Members of N.Y. State Crime Victims Bd., 502
U.S. 105, 119, 112 S.Ct. 501, 116 L.Ed.2d 476 (1991).


In short, Ferber is the case that sheds the most light on the
constitutionality of Congress' effort to halt the production of
crush videos. Applying the principles set forth in Ferber, I
would hold that crush videos are not protected by the First
Amendment.


*497  B


Application of the Ferber framework also supports the
constitutionality of § 48 as applied to depictions of brutal
animal fights. (For convenience, I will focus on videos of
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dogfights, which appear to be the most common type of
animal fight videos.)


First, such depictions, like crush videos, record the actual
commission of a crime involving deadly violence. Dogfights
are illegal in every State and the District of Columbia, Brief
for United States 26–27, and n. 8 (citing statutes), and under
federal law constitute a felony punishable by imprisonment
for up to five years, 7 U.S.C. § 2156 et seq. (2006 ed. and
Supp. II), 18 U.S.C. § 49 (2006 ed., Supp. II).


Second, Congress had an ample basis for concluding that
the crimes depicted in these videos cannot be effectively
controlled without targeting the videos. Like crush videos and
child pornography, dogfight videos are very often produced
as part of a “low-profile, clandestine industry,” and “the need
to market the resulting products requires a visible apparatus
of distribution.” Ferber, 458 U.S., at 760, 102 S.Ct. 3348.
In such circumstances, Congress had reasonable grounds for
concluding that it would be “difficult, if not impossible, to
halt” the underlying exploitation of dogs by pursuing only
those who stage the fights. Id., at 759–760, 102 S.Ct. 3348;
see 533 F.3d, at 246 (Cowen, J., dissenting) (citing evidence
establishing “the existence of a lucrative market for depictions
of animal cruelty,” including videos of dogfights, “which in
turn provides a powerful incentive to individuals to create
[such] videos”).


The commercial trade in videos of dogfights is “an integral
part of the production of such materials,” Ferber, supra,
at 761, 102 S.Ct. 3348. As the Humane Society explains,
“[v]ideotapes memorializing dogfights are integral to the
success of this criminal industry” for a variety of reasons.
Humane Society Brief 5. For one thing, some dogfighting
videos are made “solely for the purpose of selling the video
(and not for a live audience).” Id., at 9. In addition, those
who stage dogfights profit not just from the sale of the videos
themselves, but from the *498  gambling revenue they take
in from the fights; the videos “encourage [such] gambling
activity because they allow those reluctant to attend actual
fights for fear of prosecution to still bet on the outcome.”
Ibid.; accord, Brief for Center on the Administration
of Criminal Law as Amicus Curiae 12 (“Selling videos
of dogfights effectively abets the underlying crimes by
providing a market for dogfighting while allowing actual
dogfights to remain underground”); ibid. (“These videos are
part of a ‘lucrative market’ where videos are produced by a
‘bare-boned, clandestine staff’ in order to permit **1602
the actual location of dogfights and the perpetrators of these


underlying criminal activities to go undetected” (citations
omitted)). Moreover, “[v]ideo documentation is vital to the
criminal enterprise because it provides proof of a dog's
fighting prowess—proof demanded by potential buyers and
critical to the underground market.” Humane Society Brief
9. Such recordings may also serve as “ ‘training’ videos
for other fight organizers.” Ibid. In short, because videos
depicting live dogfights are essential to the success of the
criminal dogfighting subculture, the commercial sale of such
videos helps to fuel the market for, and thus to perpetuate the
perpetration of, the criminal conduct depicted in them.


Third, depictions of dogfights that fall within § 48's reach
have by definition no appreciable social value. As noted, §
48(b) exempts depictions having any appreciable social value,
and thus the mere inclusion of a depiction of a live fight in a
larger work that aims at communicating an idea or a message
with a modicum of social value would not run afoul of the
statute.


Finally, the harm caused by the underlying criminal acts
greatly outweighs any trifling value that the depictions might
be thought to possess. As the Humane Society explains:


“The abused dogs used in fights endure physical torture and
emotional manipulation throughout their lives to *499
predispose them to violence; common tactics include
feeding the animals hot peppers and gunpowder, prodding
them with sticks, and electrocution. Dogs are conditioned
never to give up a fight, even if they will be gravely hurt
or killed. As a result, dogfights inflict horrific injuries
on the participating animals, including lacerations, ripped
ears, puncture wounds and broken bones. Losing dogs are
routinely refused treatment, beaten further as ‘punishment’
for the loss, and executed by drowning, hanging, or
incineration.” Id., at 5–6 (footnotes omitted).


For these dogs, unlike the animals killed in crush videos,
the suffering lasts for years rather than minutes. As with
crush videos, moreover, the statutory ban on commerce
in dogfighting videos is also supported by compelling
governmental interests in effectively enforcing the Nation's
criminal laws and preventing criminals from profiting from
their illegal activities. See Ferber, supra, at 757–758, 102
S.Ct. 3348; Simon & Schuster, 502 U.S., at 119, 112 S.Ct. 501.


In sum, § 48 may validly be applied to at least two broad
real-world categories of expression covered by the statute:
crush videos and dogfighting videos. Thus, the statute has a
substantial core of constitutionally permissible applications.
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Moreover, for the reasons set forth above, the record does
not show that § 48, properly interpreted, bans a substantial
amount of protected speech in absolute terms. A fortiori,
respondent has not met his burden of demonstrating that any
impermissible applications of the statute are “substantial”
in relation to its “plainly legitimate sweep.” Williams, 553
U.S., at 292, 128 S.Ct. 1830. Accordingly, I would reject
respondent's claim that § 48 is facially unconstitutional under
the overbreadth doctrine.


* * *


For these reasons, I respectfully dissent.


*500  APPENDIX


As the following chart makes clear, virtually all state laws
prohibiting animal cruelty either expressly define the term
“animal” to exclude wildlife or else specifically exempt
lawful hunting activities.


Alaska
 


Alaska Stat. § 11.61.140(c)(4) (2008) (“It is a defense to
a prosecution under this section that the conduct of the
defendant ... was necessarily incidental to lawful fishing,
hunting or trapping activities”)
 


Arizona
 


Ariz.Rev.Stat. Ann. §§ 13–2910(C)(1), (3) (West
Supp.2009) (“This section does not prohibit or restrict ...
[t]he taking of wildlife or other activities permitted by
or pursuant to title 17 ... [or][a]ctivities regulated by
the Arizona game and fish department or the Arizona
department of agriculture”)
 


Arkansas
 


Ark.Code Ann. § 5–62–105(a) (Supp.2009) (“This
subchapter does not prohibit any of the following
activities: ... (9) Engaging in the taking of game or fish
through hunting, trapping, or fishing, or engaging in any
other activity authorized by
Arkansas Constitution, Amendment 35, by § 15–41–101
et seq., or by any
Arkansas State Game and Fish
Commission regulation promulgated under either
Arkansas Constitution,
Amendment 35, or statute”)
 


California
 


Cal.Penal Code Ann. § 599c (West 1999) (“No part of this
title shall be construed as interfering with any of the laws
of this state known as the ‘game laws,’ ... or to interfere
with the right to kill all animals used for food”)
 


Colorado
 


Colo.Rev.Stat. Ann. § 18–9–201.5(2) (2009) (“In case
of any conflict between this part 2 [prohibiting cruelty to
animals] or section 35–43–126, [Colo.Rev.Stat.], and the
wildlife statutes of the state, said wildlife statutes shall
control”), § 18–9–202(3) (“Nothing in this part 2 shall
be construed to amend or in any manner change the
authority of the wildlife commission, as established in title
33, [Colo.Rev.Stat.], or to prohibit any conduct therein
authorized or permitted”)
 


Connecticut
 


Conn. Gen.Stat. § 53–247(b) (2009) (“Any person who
maliciously and intentionally maims, mutilates, tortures,
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wounds or kills an animal shall be fined not more than five
thousand dollars or imprisoned not more than five years
or both. The provisions of this subsection shall not apply
to ... any person ... while lawfully engaged in the taking of
wildlife”)
 


Delaware
 


Del.Code Ann., Tit. 11, § 1325(f) (2007) (“This section
shall not apply to the lawful hunting or trapping of animals
as provided by law”)
 


Florida
 


Fla. Stat. § 828.122(9)(b) (2007) (“This section shall not
apply to ... [a]ny person using animals to pursue or take
wildlife or to participate in any hunting regulated or subject
to being regulated by the rules and regulations of the Fish
and Wildlife Conservation Commission”)
 


Georgia
 


Ga.Code Ann. § 16–12–4(e) (2007) (“The provisions of
this Code section shall not be construed as prohibiting
conduct which is otherwise permitted under the laws of
this state or of the United States, including, but not limited
to ... hunting, trapping, fishing, [or] wildlife management”)
 


Hawaii
 


Haw.Rev.Stat. § 711–1108.5(1) (2008 Cum.Supp.) (“A
person commits the
offense of cruelty to animals in the first degree if the
person intentionally or knowingly tortures, mutilates, or
poisons or causes the torture, mutilation, or poisoning of
any pet animal or equine animal resulting in serious bodily
injury or death of the pet animal or equine animal”)
 


Idaho
 


Idaho Code § 25–3515 (Lexis 2000) (“No part of this
chapter shall be construed as interfering with, negating or
preempting any of the laws or rules of the department of
fish and game of this state ... or to interfere with the right
to kill, slaughter, bag or take all animals used for food”)
 


Illinois
 


Ill. Comp. Stat., ch. 510, § 70/13 (West 2006) (“In case of
any alleged conflict between this Act ... and the ‘Wildlife
Code of Illinois' or ‘An Act to define and require the use
of humane methods in the handling, preparation for
slaughter, and slaughter of livestock for meat or meat
products to be offered for sale’, ... the provisions of those
Acts shall prevail”), § 70/3.03(b)(1) (“For the purposes
of this Section, ‘animal torture’ does not include any
death, harm, or injury caused to any animal by ... any
hunting, fishing, trapping, or other activity allowed under
the Wildlife Code, the Wildlife Habitat
Management Areas Act, or the Fish and Aquatic Life
Code” (footnotes omitted))
 


Indiana
 


Ind.Code § 35–46–3–5(a) (West 2004) (subject to certain
exceptions not relevant here, “this chapter [prohibiting
“Offenses Relating to Animals”] does not apply to ...
[f]ishing, hunting, trapping, or other conduct authorized
under [Ind.Code § ]14–22”)
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Iowa
 


Iowa Code § 717B.2(5) (2009) (“This section [banning
“animal abuse”] shall not apply to ... [a] person taking,
hunting, trapping, or fishing for a wild animal as provided
in chapter 481A”), § 717B.3A(2)(e) (“This section [banning
“animal torture”] shall not apply to ... [a] person taking,
hunting, trapping, or fishing for a wild animal as provided
in chapter 481A”)
 


Kansas
 


Kan. Stat. Ann. § 21–4310(b)(3) (2007) (“The provisions
of this section shall not apply to ... killing, attempting
to kill, trapping, catching or taking of any animal in
accordance with the provisions of chapter 32 [Wildlife,
Parks and Recreation] or chapter 47 [Livestock and
Domestic
Animals] of the Kansas Statutes
Annotated”)
 


Kentucky
 


Ky.Rev.Stat. Ann. §§ 525.130(2)(a), (e) (Lexis 2008)
(“Nothing in this section shall apply to the killing of
animals ... [p]ursuant to a license to hunt, fish, or trap ...
[or][f]or purposes relating to sporting activities”), §
525.130(3) (“Activities of animals engaged in hunting, field
trials, dog training other than training a dog to fight for
pleasure or profit, and other activities authorized either
by a hunting license or by the Department of Fish and
Wildlife shall not constitute a violation of this section”)
 


Louisiana
 


La.Rev.Stat. Ann. § 14:102.1(C)(1) (West Supp.2010)
(“This Section shall not apply to ... [t]he lawful hunting or
trapping of wildlife as provided by law”)
 


Maine
 


Me.Rev.Stat. Ann., Tit. 17, § 1031(1)(G) (West
Supp.2009) (providing that hunting and trapping an
animal is not a form of prohibited animal cruelty if
“permitted pursuant to” parts of state code regulating the
shooting of large game, inland fisheries, and wildlife)
 


Maryland
 


Md.Crim. Law Code Ann. § 10–603(3) (Lexis 2002)
(“Sections 10–601 through 10–608 of this subtitle do
not apply to ... an activity that may cause unavoidable
physical pain to an animal, including ... hunting, if the
person performing the
activity uses the most humane method reasonably
available”)
 


Michigan
 


Mich. Comp. Laws Ann. §§ 750.50(11)(a), (b) (West
Supp.2009) (“This section does not prohibit the lawful
killing or other use of an animal, including ... [f]ishing ...
[h]unting, [or] trapping [as regulated by state law]”),
§ 750.50b(9)(a), (b) (“This section does not prohibit
the lawful killing of an animal pursuant to ... [f]ishing ...
[h]unting, [or] trapping [as regulated by state law]”)
 


Missouri
 


Mo.Rev.Stat. § 578.007(3) (2000) (“The provisions
of sections 578.005 to 578.023 shall not apply to ...
[h]unting, fishing, or trapping as allowed by” state law)
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Montana
 


Mont.Code Ann. § 45–8–211(4)(d) (2009) (“This section
does not prohibit ... lawful fishing, hunting, and trapping
activities”)
 


Nebraska
 


Neb.Rev.Stat. § 28–1013(4) (2008) (exempting
“[c]ommonly accepted practices of hunting, fishing, or
trapping”)
 


Nevada
 


Nev.Rev.Stat. §§ 574.200(1), (3) (2007) (provisions of
Nevada law banning animal cruelty “do not ... [i]nterfere
with any of the fish and game laws ... [or] the right to kill
all animals and fowl used for food”)
 


New
Hampshire
 


N.H.Rev.Stat. Ann. § 644:8(II) (West Supp.2009) (“In this
section, ‘animal’ means a domestic animal, a household
pet or a wild animal in captivity”)
 


New
Jersey
 


N.J. Stat. Ann. § 4:22–16(c) (West 1998) (“Nothing
contained in this article shall be construed to prohibit or
interfere with ... [t]he shooting or taking of game or game
fish in such manner and at such times as is allowed or
provided by the laws of this State”)
 


New
Mexico
 


N.M. Stat. Ann. § 30–18–1(I)(1) (Supp.2009) (“The
provisions of this section do not apply to ... fishing,
hunting, falconry, taking and trapping”)
 


New
York
 


N.Y. Agric. & Mkts. Law Ann. § 353–a(2) (West 2004)
(“Nothing contained in this section shall be construed
to prohibit or interfere in any way with anyone lawfully
engaged in hunting, trapping, or fishing”)
 


North
Carolina
 


N.C. Gen.Stat. Ann. § 14–360(c)(1) (Lexis 2009) (“[T]his
section shall not apply to ... [t]he lawful taking of animals
under the jurisdiction and regulation of the Wildlife
Resources Commission ...”)
 


North
Dakota
 


N.D. Cent.Code Ann. § 36–21.1–01(5)(a) (Lexis
Supp.2009) (“ ‘Cruelty’ or ‘torture’ ... does not include ...
[a]ny activity that requires a license or permit under
chapter 20.1–03 [which governs gaming and other
licenses]”)
 


Oregon
 


Ore.Rev.Stat. § 167.335 (2007) (“Unless gross
negligence can be shown, the provisions of [certain
statutes prohibiting animal cruelty] do not apply to ... (7)
[l]awful fishing, hunting and trapping activities”)
 


Pennsylvania
 


18 Pa. Cons.Stat. § 5511(a)(3)(ii) (2008) (“This
subsection [banning killing, maiming, or poisoning of
domestic animals or zoo animals] shall not apply to ...
the killing of any animal or fowl pursuant to ... The Game
Law”), § 5511(c)(1) (“A person commits an offense if he
wantonly or cruelly illtreats, overloads, beats, otherwise
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abuses any animal, or neglects any animal as to which he
has a duty of care”)
 


Rhode
Island
 


R.I. Gen. Laws § 4–1–3(a) (Lexis 1998) (prohibiting
“[e]very owner, possessor, or person having the charge
or custody of any animal” from engaging in certain acts
of unnecessary cruelty), §§ 4–1–5(a), (b) (prohibiting
only “[m]alicious” injury to or killing of animals and further
providing that “[t]his section shall not apply to licensed
hunters during hunting season or a licensed business
killing animals for
human consumption”)
 


South
Carolina
 


S.C.Code Ann. § 47–1–40(C) (Supp.2009) (“This section
does not apply to ... activity authorized by Title 50
[consisting of laws on Fish, Game, and Watercraft]”)
 


South
Dakota
 


S.D. Codified Laws § 40–1–17 (2004) (“The acts and
conduct of persons who are lawfully engaged in any of
the activities authorized by Title 41 [Game, Fish, Parks
and Forestry] ... and persons who properly kill any animal
used for food
and sport hunting, trapping, and fishing as authorized by
the South Dakota
Department of Game, Fish and Parks, are exempt from
the provisions of this
chapter”)
 


Tennessee
 


Tenn.Code Ann. § 39–14–201(1) (2010 Supp.) (“ ‘Animal’
means a domesticated living creature or a wild creature
previously captured”), § 39–14–201(4) (“[N]othing in this
part shall be construed as prohibiting the shooting of birds
or game for the purpose of human food or the use of
animate targets by incorporated gun clubs”)
 


Texas
 


Tex. Penal Code Ann. § 42.092(a)(2) (West Supp.2009) (“
‘Animal’ means a domesticated living creature, including
any stray or feral cat or dog, and a wild living creature
previously captured. The term does not include an
uncaptured wild living creature or a livestock animal”),
§ 42.092(f)(1)(A) (“It is an exception to the application
of this section that the conduct engaged in by the actor
is a generally accepted and otherwise lawful ... form of
conduct occurring solely for the purpose of or in support
of ...
fishing, hunting, or trapping”)
 


Utah
 


Utah Code Ann. § 76–9–301(1)(b)(ii)(D) (Lexis 2008) (“
‘Animal’ does not include ... wildlife, as defined in Section
23–13–2, including protected and unprotected wildlife,
if the conduct toward the wildlife is in accordance with
lawful hunting, fishing, or trapping practices or other lawful
practices”), § 76–9–301(9)(C) (“This section does not
affect or prohibit ... the lawful hunting of, fishing for, or
trapping of, wildlife”)
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Vermont
 


Vt. Stat. Ann., Tit. 13, § 351b(1) (2009) (“This subchapter
shall not apply to ... activities regulated by the department
of fish and wildlife pursuant to Part 4 of Title 10”)
 


Virginia
 


Va.Code Ann. § 3.2–6570D (Lexis 2008) (“This section
shall not prohibit authorized wildlife management activities
or hunting, fishing or trapping [as regulated by state law]”)
 


Washington
 


Wash. Rev.Code § 16.52.180 (2008) (“No part of this
chapter shall be deemed to interfere with any of the laws
of this state known as the ‘game laws' ... or to interfere
with the right to kill animals to be used for food”)
 


West
Virginia
 


W. Va.Code Ann. § 61–8–19(f) (Lexis Supp.2009) (“The
provisions of this section do not apply to lawful acts of
hunting, fishing, [or] trapping”)
 


Wisconsin
 


Wis. Stat. § 951.015(1) (2007–2008) (“This chapter may
not be interpreted as controverting any law regulating
wild animals that are subject to regulation under ch. 169
[regulating, among other things, hunting], [or] the taking of
wild animals”)
 


Wyoming
 


Wyo. Stat. Ann. § 6–3–203(m)(iv) (2009) (“Nothing in
subsection (a), (b) or (n) of this section shall be construed
to prohibit ... [t]he hunting, capture or destruction of any
predatory animal or other wildlife in any manner not
otherwise prohibited by law”)
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convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
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1 The statute reads in full:
“ § 48. Depiction of animal cruelty
“(a) Creation, Sale, or Possession.—Whoever knowingly creates, sells, or possesses a depiction of animal cruelty with
the intention of placing that depiction in interstate or foreign commerce for commercial gain, shall be fined under this title
or imprisoned not more than 5 years, or both.
“(b) Exception.—Subsection (a) does not apply to any depiction that has serious religious, political, scientific, educational,
journalistic, historical, or artistic value.
“(c) Definitions.—In this section—
“(1) the term ‘depiction of animal cruelty’ means any visual or auditory depiction, including any photograph, motion-picture
film, video recording, electronic image, or sound recording of conduct in which a living animal is intentionally maimed,
mutilated, tortured, wounded, or killed, if such conduct is illegal under Federal law or the law of the State in which the
creation, sale, or possession takes place, regardless of whether the maiming, mutilation, torture, wounding, or killing took
place in the State; and
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“(2) the term ‘State’ means each of the several States, the District of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and any other
commonwealth, territory, or possession of the United States.”


2 The Government contends that these dogfights were unlawful at the time they occurred, while Stevens disputes the
assertion. Reply Brief for United States 25, n. 14 (hereinafter Reply Brief); Brief for Respondent 44, n. 18.


3 The dissent contends that because there has not been a ruling on the validity of the statute as applied to Stevens, our
consideration of his facial overbreadth claim is premature. Post, at ––––, and n. 1, –––– – –––– (opinion of ALITO, J.).
Whether or not that conclusion follows, here no as-applied claim has been preserved. Neither court below construed
Stevens's briefs as adequately developing a separate attack on a defined subset of the statute's applications (say,
dogfighting videos). See 533 F.3d 218, 231, n. 13 (C.A.3 2008) (en banc) (“Stevens brings a facial challenge to the
statute”); App. to Pet. for Cert. 65a, 74a. Neither did the Government, see Brief for United States in No. 05–2497(CA3), p.
28 (opposing “the appellant's facial challenge”); accord, Brief for United States 4. The sentence in Stevens's appellate brief
mentioning his unrelated sufficiency-of-the-evidence challenge hardly developed a First Amendment as-applied claim.
See post, at ––––, n. 1. Stevens's constitutional argument is a general one. And unlike the challengers in Washington
State Grange, Stevens does not “rest on factual assumptions ... that can be evaluated only in the context of an as-applied
challenge.” 552 U.S., at 444, 128 S.Ct. 1184.


4 The citations in the dissent's appendix are beside the point. The cited statutes stand for the proposition that hunting is
not covered by animal cruelty laws. But the reach of § 48 is, as we have explained, not restricted to depictions of conduct
that violates a law specifically directed at animal cruelty. It simply requires that the depicted conduct be “illegal.” § 48(c)
(1). The Government implicitly admits as much, arguing that “instructional videos for hunting” are saved by the statute's
exceptions clause, not that they fall outside the prohibition in the first place. Reply Brief 6.


1 Respondent argued at length that the evidence was insufficient to prove that the particular videos he sold lacked any
serious scientific, educational, or historical value and thus fell outside the exception in § 48(b). See Brief for Appellant
in No. 05–2497(CA3), pp. 72–79. He added that, if the evidence in this case was held to be sufficient to take his videos
outside the scope of the exception, then “this case presents ... a situation” in which “a constitutional violation occurs.”
Id., at 71. See also id., at 47 (“The applicability of 18 U.S.C. § 48 to speech which is not a crush video or an appeal
to some prurient sexual interest constitutes a restriction of protected speech, and an unwarranted violation of the First
Amendment's free speech guarantee”); Brief for Respondent 55 (“Stevens' speech does not fit within any existing category
of unprotected, prosecutable speech”); id., at 57 (“[T]he record as a whole demonstrates that Stevens' speech cannot
constitutionally be punished”). Contrary to the Court, ante, at –––– – ––––, n. 3 (citing 533 F.3d 218, 231, n. 13 (C.A.3
2008) (en banc)), I see no suggestion in the opinion of the Court of Appeals that respondent did not preserve an as-
applied challenge.


2 For the reasons set forth below, this is not a case in which the challenged statute is unconstitutional in all or almost all
of its applications.


3 See Appendix, infra (citing statutes); B. Wagman, S. Waisman, & P. Frasch, Animal Law: Cases and Materials 92 (4th
ed. 2010) (“Most anti-cruelty laws also include one or more exemptions,” which often “exclud[e] from coverage (1) whole
classes of animals, such as wildlife or farm animals, or (2) specific activities, such as hunting”); Note, Economics and
Ethics in the Genetic Engineering of Animals, 19 Harv. J.L. & Tech. 413, 432 (2006) (“Not surprisingly, state laws relating
to the humane treatment of wildlife, including deer, elk, and waterfowl, are virtually non-existent”).


4 Webster's Third New International Dictionary 2073 (1976); Random House Dictionary of the English Language 1303
(1966). While the term “serious” may also mean “weighty” or “important,” ibid., we should adopt the former definition if
necessary to avoid unconstitutionality.


5 Since the Court has taken pains not to decide whether § 48 would be unconstitutional as applied to graphic dogfight
videos, including those depicting fights occurring in countries where dogfighting is legal, I take it that the Court does not
intend for its passing reference to cockfights to mean either that all depictions of cockfights, whether legal or illegal under
local law, are protected by the First Amendment or that it is impermissible to ban the sale or possession in the States
of a depiction of a legal cockfight in Puerto Rico.


6 In other cases, we have regarded evidence of a national consensus as proof that a particular government interest is
compelling. See Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 118, 112 S.Ct.
501, 116 L.Ed.2d 476 (1991) (State's compelling interest “in ensuring that victims of crime are compensated by those
who harm them” evidenced by fact that “[e]very State has a body of tort law serving exactly this interest”); Roberts v.
United States Jaycees, 468 U.S. 609, 624–625, 104 S.Ct. 3244, 82 L.Ed.2d 462 (1984) (citing state laws prohibiting
discrimination in public accommodations as evidence of the compelling governmental interest in ensuring equal access).
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659 A.2d 814
District of Columbia Court of Appeals.


Solomon KENDRICK, Appellant,
v.


FOX TELEVISION, et al., Appellees.


No. 92–CV–177.
|


Argued March 10, 1995.
|


Decided June 1, 1995.


Synopsis
Landlord whose building was subject of drug raid and
housing inspections brought defamation action against
District of Columbia based on statements made to media by
deputy police chief and against television stations and their
reporters based on their reporting of such statements. The
Superior Court, Colleen Kollar–Kotelly, J., entered summary
judgment for defendants, and landlord appealed. The Court
of Appeals, Ferren, J., held that: (1) statements made by
deputy chief fell within outer perimeter of his duties and
involved discretionary rather than ministerial activity such
that absolute immunity attached; (2) assuming that landlord
was private rather than public figure, appellate court would
apply standard of care outlined in standardized civil jury
instructions for defamation claims involving private plaintiff
and media defendant; and (3) stations and their reporters were
not negligent in failing to obtain landlord's side of story before
reporting deputy chief's statements, in failing to investigate
operation in question and deputy chief before reporting about
operation, or in delaying for approximately a week landlord's
statement that he had offered police apartment in which to set
up observation post.


Affirmed.


Attorneys and Law Firms


*815  Philip M. Musolino, Washington, DC, for appellant.


Martin B. White, Asst. Corp. Counsel, with whom Vanessa
Ruiz, Corp. Counsel at the time the brief was filed, and
Charles L. Reischel, Deputy Corp. Counsel, Washington, DC,
were on the brief, for the District of Columbia.


*816  Kevin T. Baine, with whom William E. McDaniels,
Victoria L. Radd, and Nicole K. Seligman, Washington, DC,
were on the brief for appellees Fox Television Stations, Inc.,
WTTG, Nat. Broadcasting Co., Inc., and NBC Subsidiary
(WRC–TV), Inc.


Before WAGNER, Chief Judge, FERREN, Associate Judge,
and GALLAGHER, Senior Judge.


Opinion


FERREN, Associate Judge:


Appellant, Solomon Kendrick, appeals the trial court's order
granting summary judgment for appellees, the District of
Columbia and Deputy Chief of Police Jimmy L. Wilson
(the “District defendants”) and Fox Television Stations,
Inc., WTTG, National Broadcasting Company, Inc., and
NBC Subsidiary (WRC–TV), Inc. (the “media defendants”).
Kendrick contends the trial court erred in ruling that (1) the
District defendants had absolute immunity from suit, and that
(2) the media defendants were not negligent as a matter of
law. We affirm.


I.


Operation Recovery
Appellant Kendrick, an executive assistant to the Deputy
Superintendent of the District of Columbia public schools,
owns a rent-controlled apartment building called Capitol
Terrace. Located next to Woodson Junior High School,
Capitol Terrace has been the site of illegal drug activities
for several years. Since late 1988, the community and the
authorities have organized to fight against drug dealing and
crack dens at Capitol Terrace, and the press has covered their


efforts.1


On February 6, 1989, the government carried out “Operation
Recovery,” a multi-agency, two phase operation comprised
of a drug raid and housing inspections at Capitol Terrace.
During this operation, housing inspectors and fire marshals
inspected 49 units, found 833 routine code violations and 80
emergency violations, and assessed $6,350 in civil fines. The
police, however, did not recover any drugs or make any drug
related arrests.


Channel 4 Reports
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On February 3, 1989, three days before “Operation
Recovery,” National Broadcasting Company, Inc. and its local
affiliate, WRC–TV (together “Channel 4”) received news of


the planned raid,2 and Channel 4 reporter Pat Lawson Muse
was assigned to cover the story. Muse arrived at Capitol
Terrace at 10 a.m. on February 6, while Operation Recovery
was in process. She interviewed Capitol Terrace tenants, who
told her they were afraid to identify themselves because
Kendrick had threatened to evict them if they complained
about conditions in the building. Muse also interviewed
Deputy Chief Wilson at the scene. Wilson told Muse that
the police were looking into allegations that Kendrick might
have tipped off drug dealers about the raid. Wilson added
that he would be seeking a warrant for Kendrick's arrest for
obstruction of justice.


After interviewing Wilson, Muse tried to locate Kendrick for
comment. She went to his office but was unable to find him.


She attempted without success to reach him by telephone.3


Later in the day, Muse called Wilson and reconfirmed that the
police were still looking into allegations that Kendrick had
tipped off drug dealers at Capitol Terrace.


On the evening of February 6, 1989, Channel 4 ran news
accounts of Operation Recovery on its 5:00 p.m. and 6:00
p.m. broadcasts. Channel 4 reported that tenants “say that
*817  the landlord frequently intimidates them and threatens


to throw them out if they make trouble” and that “Deputy
Chief Wilson says he is looking into allegations that Dr.
Kendrick may have tipped off the dealers to today's surprise


raid.... We have been unable to reach Kendrick.”4


The next day, February 7, Muse reached Kendrick by
telephone and spoke with him at length. During this
conversation, Kendrick acknowledged that he had attended a
meeting with certain city officials where they had discussed
housing inspections of Capitol Terrace, but he denied
knowing about the drug raid or tipping off drug dealers.
Kendrick initially agreed to a television interview but later
changed his mind.


After going back to Capitol Terrace to update her information
and then speaking with Deputy Chief Wilson again, Muse
reported Kendrick's statements on the February 7 evening
news:


On the advice of his attorney, Dr. Kendrick would not go on
camera today, but did tell us there are no major violations
[at Capitol Terrace] ... [a]nd he claims [drug] trafficking


here had gotten out of hand because police have done little
to help him bring it under control. Police dispute that....
[W]hile Wilson says he has information leading him to
believe Kendrick may have tipped off dealers to yesterday's
surprise inspection, Kendrick says he didn't even know
police would be there, that police themselves must have
tipped off the dealers. Kendrick also disputes tenant claims
that he collects rent money from dealers, saying that he has
no way of knowing where a person's rent money comes
from....


The landlord says he last renovated the[ ] building in 1982,
but claims that in recent years he's been unable to get the
city to help him get loans to fix things up. He says he's
not an absentee landlord, but a victim of tenants who are
sympathetic to dealers that neither he nor the police can
control.


Thereafter, on February 11, Channel 4 covered an anti-drug
rally at the Woodson Junior High School where Mayor Barry
and Councilmember Crawford discussed problems at Capitol
Terrace apartments. On February 14, Channel 4 broadcast an
interview with a flooring contractor at Capitol Terrace who
described how drug dealers controlled the complex. As part
of this broadcast, Channel 4 reported that “Kendrick says that
he has cooperated in the fight against the dealers, even letting
police set up an observation post in an apartment.”


Channel 5 Reports
Fox Television Stations and WTTG (together “Channel 5”)
had been investigating the controversy at Capitol Terrace for
some time before February 6, 1989, as part of the nightly
news show entitled “City Under Siege,” produced by Bruce
Becker, which focused on drug related issues in the District
of Columbia. Field producer Jackie Bensen had visited the
apartment complex and interviewed tenants who had told
her of the same threats that tenants had told Muse about
on February 6. On January 26 and February 3, “City Under
Siege” ran pieces on the mounting concern of parents over
drug related violence at Capitol Terrace.


Bensen first learned of Operation Recovery on February 7,
when she read a story that had come over the Associated
Press (AP) wire at 10 p.m. on the night of February 6. After
reading this story, Bensen went to Capitol Terrace, where
she talked with housing inspectors and neighborhood leaders.
Although Bensen tried to reach Kendrick twice by telephone
at his office and left her name and number the second time,
Kendrick did not return her call.
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In the February 7 broadcast of “City Under Siege,” Channel
5 reported that residents had said “Kendrick had threatened
to evict anyone who complained to police about [housing]


violations or the drug problem,”5 *818  and that “police are
looking into allegations that Kendrick may have tipped off


drug dealers about a raid on the apartments.”6


On February 11, Channel 5 broadcast a followup story on
Capitol Terrace that included an interview with Wilson, who
said that the police were still trying to determine “what
information was revealed ... and whether or not there was any
criminal liability on [Kendrick's] part.” Channel 5 tried, but
was not able, to reach Kendrick or his attorney for comment
before the broadcast on February 11. Channel 5, however,
did include in the broadcast an excerpt from a letter from
Kendrick's attorney stating that, according to Kendrick, the
allegations were “slanderous and an outrageous example of
irresponsible and destructive journalism.” Bensen was able to
reach Kendrick for a telephone interview on February 13, and
Kendrick's comments were accurately reported in Channel 5's
February 13 news broadcast.


Proceedings in Superior Court
On March 9, 1990, Kendrick sued the District and Wilson for
defamation and for violations of constitutional rights under
42 U.S.C. § 1983 (1988). He sued the media defendants
for “Defamation; Libel; Slander; False Light; Invasion of
Privacy.” Specifically, Kendrick challenged four statements
by Channel 4 and two statements by Channel 5 to the effect
that (1) the police were looking into allegations that Kendrick
had tipped off drug dealers about the raid, and that (2)
Capitol Terrace tenants had said Kendrick had threatened
them with eviction if they were to report any housing code
violations. These statements also reflected the alleged liability
of Wilson, and thus of the District (via respondent superior),
for defamation.


On October 25, 1991, the trial judge granted the District
and Wilson summary judgment on Kendrick's defamation
claim, concluding that, in making the statements, Wilson
acted within the “outer perimeters” of his official duties and
that this amounted to discretionary—as opposed to ministerial
—official action, thereby warranting absolute immunity from


suit.7 Subsequently, on November 11, 1991, the judge also
granted the media defendants summary judgment, concluding
that, even assuming Kendrick was a private figure, he had
failed to create a genuine issue of material fact as to whether


the media defendants acted negligently in their reporting.
Kendrick appeals both summary judgment orders.


II.


Standard of Review
 This court reviews summary judgment de novo. See
Galloway v. Safeway Stores, Inc., 632 A.2d 736, 738
(D.C.1993). Summary judgment is appropriate only if there
are no genuine issues of material fact and the moving party
is entitled to judgment as a matter of law. See id. (citations
omitted). “[A] motion for summary judgment is properly
granted if (1) taking all reasonable inferences in the light
most favorable to the nonmoving party, (2) a reasonable juror,
acting reasonably, could not find for the nonmoving party, (3)
under the appropriate burden of proof.” Nader v. de Toledano,
408 A.2d 31, 42 (D.C.1979). The moving party has the burden
of “demonstrating the absence of material disputed issues and
the right to judgment as a matter of law.” Galloway, 632 A.2d
at 738 (citation omitted). Once the movant has made such a
prima facie showing, the nonmoving party has the burden of
producing evidence that shows there is “sufficient evidence
supporting the claimed factual dispute ... to require a jury or
judge to resolve the parties' differing versions of the truth at
trial.” Nader, 408 A.2d at 48 (citation omitted). Conclusory
allegations *819  by the nonmoving party are not sufficient
for that purpose. See Beard v. Goodyear Tire & Rubber Co.,
587 A.2d 195, 198 (D.C.1991).


 As an initial matter, we note that in a defamation case
the plaintiff has the burden of proving that the challenged
statements are both false and defamatory. See Vereen v.
Clayborne, 623 A.2d 1190, 1194–95 (D.C.1993) (citing
Harrison v. Washington Post Co., 391 A.2d 781, 783
(D.C.1978)). A defamatory statement is one “that tends
to injure the plaintiff in his [or her] trade, profession or
community standing, or lower him [or her] in the estimation
of the community.” Moss v. Stockard, 580 A.2d 1011, 1023
(D.C.1993). In this case, for purposes of their summary
judgment motions, neither the District defendants nor the
media defendants have contested Kendrick's claims on the
ground that the statements at issue were not false or
defamatory. In granting the summary judgment motions,
therefore, the trial court assumed that each challenged
statement was both false and capable of a defamatory
interpretation. Consequently, for purposes of this appeal, we
assume the same.
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Summary Judgment for the District Defendants
 In District of Columbia v. Thompson, 570 A.2d 277
(D.C.1990) (Thompson I ), this court has prescribed the
standards for determining whether allegedly defamatory


statements by a District official are immune from suit.8 The
court must conduct a two-part inquiry to determine whether
the official's statement (1) falls within the “outer perimeter”
of the official's duties, and (2) involves “discretionary” rather
than “ministerial” activity. Id. at 294–97. If both conditions
are satisfied, absolute immunity will be established. The
reason why absolute immunity is available for discretionary
official acts is clear: to ensure that when public officials
exercise discretion in carrying out their duties, concern about
tort liability will not inhibit the “fearless, vigorous and
effective administration of policies of government.” Id. at 295
(quoting Barr v. Matteo, 360 U.S. 564, 571, 79 S.Ct. 1335,
1339, 3 L.Ed.2d 1434 (1959)).


 As to the first criterion, we have said that actions which “have
more or less connection with the general matters committed
by law to [the official's] control or supervision” qualify as
falling within the “outer perimeters” of the official's duties.


Moss, 580 A.2d at 1020.9 In this case, there can be no question
that Deputy Chief Wilson's communications with reporters
about Operation Recovery were within the outer perimeters
of his duties as Deputy Chief of Police for the Sixth District


and as the highest ranking officer at the scene.10 The fact
that the planning documents for Operation Recovery show
that another police officer was assigned responsibility for
handling press inquiries generated by the operation can only
be understood as an effort to assure police/press contact; it did
not purport to be exclusive or *820  in any way to preclude
Wilson, as head of the operation, from communicating with
the press in his official capacity.


The second Thompson I criterion for absolute immunity
—i.e., that the challenged official action be discretionary, not
“ministerial”—creates a balancing test in which “society's
concern to shield the particular government function at
issue from the disruptive effects of civil litigation” is
balanced against “the vindication of private injuries otherwise
compensable at law.” Moss, 580 A.2d at 1021; see Thompson


I, 570 A.2d at 297.11 This court in Thompson I, as adopted
in Moss, see supra note 8, specified four factors for use in
applying the balancing test:


(1) the nature of plaintiff's injury, (2) the availability of
alternative remedies, (3) the ability of the court to judge
fault without unduly invading the executive function, and
(4) the importance of protecting particular kinds of official
acts.
Id. (citation omitted).


Applying the Thompson I factors to the facts in this case,
we note that Kendrick presumably suffered some injury to
his reputation, but his economic losses are either minor or


highly speculative.12 See Beard, 587 A.2d at 198. Kendrick's
allegations of physical injury, moreover, are conclusory and


unsupported by medical records or expert evidence.13


As to the second factor—the availability of alternative
remedies—we note that Kendrick did not have an
administrative remedy as an alternative to judicial action. See
Thompson I, 570 A.2d at 297 (noting that Thompson had
alternative administrative remedies through OEA and PERB);
see also W. Page Keeton, et al., Prosser & Keeton on the law
of Torts § 132, at 1064 (5th ed. 1984) (describing “alternative


remedies” as administrative remedies).14


The third Thompson I factor—concern about undue invasion
of the executive function—cuts very much in favor of
absolute immunity. If courts were to have responsibility for
deciding whether the statements of police officials about
ongoing investigations are false and defamatory, they would
be second-guessing details of judgments police officials have
to make in conducting sensitive and difficult investigations
while those officials also are attempting to keep the public
adequately informed. Court scrutiny of this difficult balance,
where public safety issues are implicated, is likely to be overly
intrusive, amounting to an invasion of the executive function
that Thompson I indicates should be avoided.


Finally, the last factor—i.e., the importance of protecting
particular kinds of official acts—also militates in favor of
concluding that Wilson's press activities were “discretionary.”
The public interest requires that police officials be free to
comment about ongoing police activity on matters of public
concern. Just as court scrutiny of official statements to
the press could unduly interfere with judgments the police
must make in investigating crime, such scrutiny, as already
indicated in reference to the third Thompson I criterion, could
also unduly interfere with the public's opportunity to know
what is happening to police investigations.
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In sum, three of the four Thompson I factors cut
in favor of absolute immunity. *821  Taken together,
these factors clearly support the conclusion that Wilson's
communications with the press comprised “discretionary”
activity. Consequently, the trial court correctly determined
that the District defendants—undertaking discretionary
actions within the outer perimeter of official duties—had
absolute immunity from suit and thus properly granted them
summary judgment.


Summary Judgment for the Media Defendants:
According to the case law, “a public figure may recover
damages for defamation by showing that an allegedly
defamatory statement about the plaintiff was made with
‘actual malice,’—that is, with knowledge that it was false
or with reckless disregard of whether it was false or not.”
Foretich v. CBS, Inc., 619 A.2d 48, 59 (D.C.1993) (quoting
New York Times Co. v. Sullivan, 376 U.S. 254, 297, 84 S.Ct.
710, 735, 11 L.Ed.2d 686 (1964)). On the other hand, “[t]he
basic standard of care in the District of Columbia for media
defamation of private individuals, so far as actual damages
are involved ... [is] that of negligence.” Phillips v. Evening
Star Newspaper Co., 424 A.2d 78, 87 (D.C.1980); see also
Vereen, 623 A.2d at 1195 (applying a negligence standard to
non-media defamation of private person).


In this case, the trial judge assumed for purposes of the


litigation that Kendrick is a private figure15 and granted
summary judgment to the media defendants. The judge
concluded as a matter of law that there was no evidence upon
which a jury could base a finding that the media defendants
had been negligent. Moreover, the judge concluded that, in
light of the precautionary actions the reporters had taken
in preparing and broadcasting their news stories, Kendrick
had failed to proffer evidence tending to rebut the media
defendants' prima facie showing that their reporters had not


been negligent in reporting the challenged statements.16


Kendrick challenges the court's ruling by arguing that the
media defendants negligently (1) failed to contact Kendrick
before airing the challenged statements by Deputy Chief
Wilson, (2) ignored Wilson's lack of credibility reflected in
previous news reports casting doubt on Wilson's veracity, and
(3) failed to air Kendrick's responses to Wilson's statements
in a timely fashion. Kendrick contends that these issues raise
jury questions that could not be decided as a matter of law.


A.


Before we can decide whether there is a genuine issue of
material fact precluding summary judgment, we must decide
the applicable standard of care—i.e., the duty to Kendrick—
for which the media defendants are legally accountable.


 Aside from positing the negligence standard, the trial court
did not discuss the standard of care. Because of our role
in reviewing a summary judgment order de novo, we can
—and must—decide the case by reference to the particular
formulation of the standard of care that is applicable to
this kind of situation. Kendrick suggests in his brief the
applicability of Standardized Civil Jury Instructions for the
District of Columbia (1985 Supp.) No. 17–2 (Defamation
—Private Plaintiff/Media Defendant—Generally) (hereafter
Instruction No. 17–2), which provides in relevant part:


Before the plaintiff [INSERT NAME] may recover in
this case, you must find that he/she has proven by a
preponderance of the evidence that he/she was libeled
(slandered) by the defendant and sustained actual injury as
a result.


*822  Libel (slander) is the negligent publication of a
false and defamatory statement about another. Negligent
publication is the unreasonable failure, under the
circumstances, to take care that the statement made was
true. The defendant must exercise the degree of care which
ordinarily prudent persons engaged in the same kind of
business usually exercise under similar circumstances.


(Emphasis added.)17 We generally confirmed this standard in
Moss (while discussing malice in the context of a qualified
privilege). We referred to ordinary negligence as “a failure to
observe an ordinary degree of care in ascertaining the truth of
an assertion before publishing it to others,” id., 580 A.2d at
1025, i.e., “a failure to make a reasonable investigation as to
truth,” id. at 1026. The media defendants have not questioned
this negligence formulation. We apply it here, agreeing with
the trial court that the case can properly be resolved by using
the standard of care most favorable to Kendrick.


It is interesting to note that the media defendants have not
suggested that a plaintiff must proffer expert testimony to
establish the applicable standard of care or to permit a finding
of negligence. Nor, on the other hand, has Kendrick suggested
that the media defendants must proffer expert testimony to
establish their right to judgment as a matter of law on a motion
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for summary judgment. In short, both parties implicitly agree
that, in considering their respective burdens on the media
defendants' motion for summary judgment, the court shall
apply the substance of Instruction No. 17–2 to the facts
proffered by each party, in order to determine whether there
is any genuine issue of material fact that would permit a jury


to find negligence, as so defined.18


B.


We turn to the question whether there are genuine issues
of material fact and, if not, whether the media defendants
are entitled to summary judgment as a matter of law. In
support of their motion for summary judgment, the media
defendants submitted sworn affidavits of the three journalists
involved in this case—Muse from Channel 4, and Bensen
and Becker from Channel 5—who detailed the facts outlined
in Part I above, emphasizing their efforts to confirm Deputy
Chief Wilson's statements, to obtain Kendrick's comments
before the February 6 newscast, and to give Kendrick an
opportunity to respond to Wilson the next day and thereafter
on the air through reported statements and in person. The
journalists then added conclusory statements that, in reporting
Wilson's statements, they had followed the standards of care


customarily applicable to journalists.19


*823  The facts proffered in the reporters' affidavits are
essentially unchallenged; Kendrick for the most part does
not dispute the defendants' representations about what
happened. Kendrick argues, rather, that in three major
respects the reporters' undisputed actions were negligent or,
more accurately for purposes of this appeal, present questions
of negligence for the jury, not for the court as a matter of law.
In this connection, it is important to note that Kendrick, in
specifying the defendant's negligence, does not question that
the media defendants themselves, through their reporters, can
proffer admissible testimony about the nature and degree of
care “which ordinarily prudent persons engaged in the same
kind of business”—broadcast journalism—“usually exercise
under similar circumstances.” Instruction No. 17–2.


 The media defendants, as the parties moving for summary
judgment, have the burden of showing a prima facie case
that they were not negligent, before the burden of production
shifts to the plaintiff as non-moving party. See supra Part II.
(Standard of Review). We believe, however, that it is useful to
focus on Kendrick's contentions and the defendants' responses
together, in order to see where the differences are that create


the dispute. From that perspective, we shall be able to discern
whether the moving defendants have made their required
initial showing and, if so, whether Kendrick has rebutted it
sufficiently to leave a jury issue.


 Kendrick argues, first, that the media defendants were
negligent in failing to obtain his side of the story before
reporting the challenged statements on the air. He asks us
to interpret and refine the standard of care by reference
to an undated statement of principles by the American


Society of Newspapers20 and to a 1923 American Society
of Newspaper Editors (ASNE) Code of Ethics quoted in his


brief.21 Kendrick, however, has not provided source citations
for these authorities and, in any event, has not shown by
proffered expert testimony or otherwise that these particular


standards are customarily followed by journalists.22 We
therefore cannot accept them as authoritative.


It is undisputed that the media defendants' reporters made
good faith attempts to reach Kendrick before the initial
broadcasts. In their affidavits, moreover, all three experienced
reporters, testifying under oath, averred that it was customary
for reporters to rely upon and report information provided by
police officials about the conduct of police authorities, and
that in doing so they conducted themselves in accordance with
the standards of care customarily observed by journalists.
That customary standard of conduct was reflected in their
efforts to obtain Kendrick's comments before reporting
what Wilson had said. These affidavits are sufficient for a
prima facie showing that, customarily, in the exercise of
due care, a journalist reporting on statements by a high
ranking police official is obliged, before publishing the
police statement, “to take care that the statement made
was true,” Instruction No. 17–2, by seeking comment by
persons reportedly involved in wrongdoing. But, according
to a fair reading of these affidavits, the standard of due
care does not preclude a reporter from publishing police
statements, otherwise reasonably perceived as accurate, if that
reporter *824  has failed, after reasonable diligence, to locate
someone criminally implicated by those statements. Kendrick
has proffered no credible authority for the proposition that the
media's right to publish, and the public's opportunity to learn,
about police activity must be cancelled by the unavailability
to the press of someone the police accuses—at least when
the reporters involved, as in this case, have made timely
and reasonable efforts to seek comment from that individual
before publication. As indicated earlier, the proffered 1923
ASNE Code of Ethics, see supra note 18, cannot be used,
absent verification and expert support, to make that case.
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Accordingly, we conclude as a matter of law that the media
defendants have shown that they were not negligent under
the circumstances in publishing Wilson's statements before
they could reach Kendrick for comment and that appellant has
failed to rebut that showing.


 Second, Kendrick cites three articles published by The
Washington Post, before Operation Recovery, which show
that Wilson had been officially reprimanded for improprieties
during a drug screening program and also had been criticized
for his investigation of police leaks in Operation Caribbean
Cruise. Kendrick then argues that these articles should have
alerted the media defendants to the fact that Wilson was not


a reliable source.23 He further contends that, in light of these
articles, the media defendants' failure to investigate further
before reporting Wilson's statements amounted to negligence.


We note again that reporter Muse averred under oath that
“[i]t is customary for reporters to rely upon, and report,
information provided by police officials about the conduct
of police activities.” Even if we assume that the media
defendants had notice of the three earlier newspaper articles
discussing Wilson, these articles did not rise to the level
of making Wilson's statements to the press—offered in his
capacity as the highest ranking police officer in charge of
Operation Recovery—inherently suspicious. The press would
have to withhold many important stories emanating from
police headquarters if reporters had to question, and possibly
verify, the credibility of high-ranking police sources because
of highly speculative reasons based on earlier, unrelated
events. We conclude as a matter of law that Wilson's earlier
reprimand and criticism are insufficient to show that the
media defendants were negligent in failing to investigate
Operation Recovery and Deputy Chief Wilson further before
reporting about that police operation on February 6, 1989.


 Third, Kendrick stresses, as negligence, the fact that Channel
4 waited until February 14, 1989, to broadcast his statement
that he had offered the police an apartment at Capitol Terrace
to set up an observation post. As a matter of law, we disagree.
On February 7, the day after Operation Recovery, Channel


4 broadcast Kendrick's denial of the allegation that he had
tipped off drug dealers, as well as his statements that he had
cooperated with the police and that the police had been lax
in taking action about the drug problems at Capitol Terrace.
There is nothing in Kendrick's affidavit or otherwise in the
record to show, as Kendrick now claims on appeal, that
Kendrick had also told Muse on February 7 that he had
offered the police a surveillance unit at Capitol Terrace. Even
assuming, however, that Kendrick had told Muse about this
offer on February 7, we conclude as a matter of law that
Channel 4 could not be deemed actionably negligent for
failure to broadcast until February 14 this one detail from
Kendrick's statement, since his basic message was timely


reported.24


*825  In sum, Kendrick failed to proffer evidence which,
if proved, would be adequate to rebut the media defendants'
affidavits that they had followed established standards of


care in reporting the challenged statements.25 Both Muse and
Bensen attempted, albeit unsuccessfully, to reach Kendrick
before the initial broadcasts. Reporters Muse and Bensen,
moreover, were careful to double-check with Wilson that the
police were still looking into allegations involving Kendrick
before broadcasting any such statement. When reporters for
the media defendants were able to reach Kendrick the day
after the first news reports of Wilson's statements, they
reported Kendrick's responses that day. Nor does Kendrick
proffer evidence sufficient to create a genuine issue as to
whether the reporters spoke with, and reported the comments
of, Capitol Terrace tenants rather than outsiders. Because
Kendrick, therefore, proffered no adequate basis for finding
that the media defendants acted negligently in reporting
Wilson's or the tenant's statements, the trial court did not err
in granting the media defendants summary judgment.


Affirmed.


All Citations


659 A.2d 814, 24 Media L. Rep. 1065


Footnotes
1 On January 26, 1989, The Washington Post reported that:


Parents [of Woodson Junior High students] blame most of the trouble [of drug activity] on the Capital Terrace
Apartments, which police and property owners acknowledge are used as dens to peddle crack. The 83 unit complex ...
houses low income adults, some of whom sublet their rooms to drug dealers. Turf and gun battles have followed.


2 The record does not show how Channel 4 learned this information.
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3 According to her affidavit, Muse tried to find Kendrick's home number, but it was unlisted. She called the D.C. School
Board and obtained an office number for Kendrick. Muse called this number several times on the afternoon of February
6, 1989, but no one answered. Muse discovered the following day that she had been given the wrong number.


4 Channel 4 did not report that Wilson was seeking an arrest warrant for Kendrick for obstruction of justice. Muse stated in
her affidavit that she did not want to report this fact until a warrant had, in fact, been issued.


5 This statement was based on the AP report and on Bensen's interviews with the residents of Capitol Terrace.


6 Bensen obtained this statement directly from the AP. Before broadcasting the statement in “City Under Seige,” however,
she called Wilson to verify that the police were looking into allegations that Kendrick had tipped off drug dealers about
the raid.


7 The judge also awarded the District and Wilson summary judgment on Kendrick's 42 U.S.C. § 1983 claims for defamation
and conspiracy to deny due process. The judge, however, did not reach Kendrick's 42 U.S.C. § 1983 claim based on lack
of training. This claim was subsequently dismissed by a consent order docketed on January 31, 1992. Because Kendrick
does not appeal summary judgment as to his federal claims, we do not address them.


8 In District of Columbia v. Thompson, 593 A.2d 621 (D.C.1991) (Thompson II ), this court reheard Thompson I, 570
A.2d 277, and, upon reconsideration, held that the personnel provisions of the Comprehensive Merits Personnel Act,
D.C.Code §§ 1–624.2 to –624.46 (1987), preempted the District employee's common law remedies for defamation
(among other preempted claims) against her supervisor and the District. Accordingly, we reversed and ordered dismissal
of the employee's defamation claims. In the meantime, in Moss, 580 A.2d at 1018 n. 12, this court noted that the petition for
rehearing in Thompson I was pending and that, as a consequence, the discussion of immunity in that case could become
moot. Id. The court then said: “We conclude, however, exercising our own judgment as a division, that the immunity
analysis in Thompson is sound and that we would adopt it even if the Thompson opinion were vacated.” Id. Accordingly,
this court's analysis in Part V of Thompson I, 570 A.2d at 291–98, is the law of this jurisdiction. See Thompson II, 593
A.2d at 624 n. 3.


9 Actions can fall within the outer perimeters of an official's duties even if they are not “expressly prescribed by statute or
performed at the specific direction of a superior.” Moss, 580 A.2d at 1020.


10 The District stresses that Police Department General Order No. 204.1, which spells out the policies regarding “Release
of Information to the News Media,” authorized Wilson to communicate with the press about the operation. The order
authorizes “[o]fficials in command of details assigned at the scene of a special event or emergency” to provide appropriate
information to the news media.


11 This court, in Thompson I, specified that the distinction between discretionary and ministerial functions “turns on whether
imposition of liability would more likely encourage or inhibit conscientious, effective performance of the particular
government function at issue.” Id., 570 A.2d at 296.


12 To show economic harm, Kendrick submitted (1) a letter from the District of Columbia Property Insurance Facility stating
that his “seat on the Board [was] not be filled” because of “the problems featured in the news,” and (2) a statement in his
affidavit that he had been denied a job promotion after the challenged statements were aired.


13 Kendrick provided his own affidavit stating that he suffered tachycardia as a result of stress caused by the defamatory
statements.


14 We note, however, that both television stations involved in this case provided Kendrick with at least a partial, informal
remedy for his injury. After the initial news reports on February 6, the stations reported Kendrick's statements that he
had cooperated with the police and that he had not tipped off drug dealers. In addition, Channel 4 offered Kendrick an
opportunity to appear on the air (which he rejected).


15 The trial judge, therefore, did not have to resolve whether (in the parlance of defamation litigation) Kendrick was a private
figure, a public figure, or a limited purpose public figure. See generally Gertz v. Robert Welch, Inc., 418 U.S. 323, 337,
345, 94 S.Ct. 2997, 3009–10, 41 L.Ed.2d 789 (1974); Moss, 580 A.2d at 1029–30.


16 Because the trial judge granted summary judgment to the media defendants on the issue of negligence, she did not have
to decide whether the media defendants' reporting reflected actual malice, a substantially higher standard for a plaintiff
to meet. See New York Times Co. v. Sullivan, 376 U.S. 254, 279–80, 84 S.Ct. 710, 725–26, 11 L.Ed.2d 686 (1964).
Moreover, she did not have to reach the question whether the media defendants' actions were protected by a common
law privilege for reporting official actions in the District. See Phillips, 424 A.2d at 88.


17 The balance of the instruction explains what is meant by “publication of a statement” and by a “defamatory statement.”


18 It is important to emphasize that we are taking no position on the question whether, in this context, expert testimony
would be required if a party raised the point. We note, however, that there is nothing to prevent a person who acted in or
observed the transactions or occurrences at issue from testifying as an expert on the applicable standard of care. See
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Adkins v. Morton, 494 A.2d 652, 656–57 (D.C.1985) (holding that professional whose opinions about lawsuit are acquired
as “an actor or viewer with respect to transactions or occurrences that are part of the subject matter of the lawsuit” may
provide expert testimony without certification as expert under Super.Ct.Civ.R. 26(b)(4)).


19 Muse averred that it was “customary for reporters to rely upon, and report, information provided by police officials about
the conduct of police activities.” She went on to state:


At all times during the course of my reporting I acted in good faith and conducted myself according to standards of
care that I have learned in the course of my career as a journalist. I relied upon individuals who were describing
their own living conditions, upon community leaders who were in a position to state the community's concerns, upon
school officials, housing officials and police officials who spoke with authority about matters within the scope of their
responsibility. I made every reasonable effort to contact Mr. Kendrick for comment, and when I was successful, to
include his comments in a report that evening. At no time did I have any doubt about the accuracy of the reports that
were broadcast on Channel 4 on February 6 and 7, and at no time did I have any ill will toward Mr. Kendrick.


Bensen and Becker made similar averments, concluding that, in reporting the affairs at Capitol Terrace, they had observed
the standards of care that are customarily observed by journalists. Becker added that it was “customary for a news
organization like Channel 5 to rely upon and republish information that it receives from wire services such as the
Associated Press; that, in fact, is the purpose of a wire service.”


20 This statement of principles apparently provides:
Every effort must be made to assure that the news content is accurate, free from bias and in context and that all sides
are presented fairly.... [S]ignificant errors of fact, as well as omission, should be corrected promptly and prominently.
Persons publicly accused should be given the earliest opportunity to respond.


21 The ASNE Code is said to provide:
[A] newspaper should not publish unofficial charges affecting reputation or moral character without opportunity given
to the accused to be heard [;] right practice demands the giving of such opportunity in all cases of serious accusation
outside judicial proceedings.


22 In his opposition to the media defendants' motion for summary judgment and in his brief on appeal, Kendrick
acknowledges that “[w]ritten standards and codes of conduct in the journalism profession are rare,” and he notes that
“[n]one of the movants developed or applied any written operational rules or guidelines.”


23 Kendrick also asserts that Wilson's previous difficulties, coupled with the circumstances surrounding Operation Recovery
—including the fact that Channel 4 had been tipped about that operation—should have made the media defendants
suspicious to the point of recognizing that Wilson was looking for a scapegoat to deflect blame for the failure of the
operation.


24 Kendrick contended in the trial court, but does not press on appeal, that Channel 5—which had obtained Wilson's
statements over the Associated Press wire rather than from interviewing Wilson—could not properly rely on these
statements and thus had been negligent in reporting them. In Phillips, 424 A.2d at 89, this court held that a reporter could
not rely on a recorded police “hot line” log as an official document to provide the basis for an “official report privilege,”
because “the log represents little more than an informal arrangement between the police and the media [,] ... nothing
more sanctified than unofficial statements of police regarding a crime.” Id. In contrast, however, with this informal “hot
line” in Phillips, it is well established that a news organization can reasonably rely on information received from other
reputable news organizations such as the Associated Press. See Nelson v. Associated Press, Inc., 667 F.Supp. 1468,
1476–80 (S.D.Fla.1987). Moreover, according to the affidavit of Channel 5's Becker, reliance on the Associated Press is
customary for news organizations. Consequently, the trial court correctly held as a matter of law that Channel 5 was not
negligent in failing to conduct an independent inquiry before reporting the story taken from the Associated Press.
Kendrick also argued before the trial court that, insofar as the tenants interviewed by Muse and Bensen were not publicly
identified, the media defendants had been negligent in reporting the tenants' statements that Kendrick had threatened
to evict them if they reported housing code violations and drug activity. Kendrick says there was no way of knowing that
the persons interviewed actually were Capitol Terrace tenants. According to Kendrick, therefore, the media defendants
should have investigated further before reporting the statements of these unidentified tenants. The trial judge, however,
correctly noted that, because the reporters had gone inside the building to different apartments, there could be no question
that the challenged statements were made by at least some tenants from Capitol Terrace.


25 To the extent that the reporters' affidavits do not clearly establish a standard of care applicable to a particular Kendrick
contention, we are satisfied that no reasonable juror could find negligence on this record, for the reasons we have
expressed as to each contention.
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Synopsis
Background: Property owner brought action against
community residents and property owners association,
alleging that defendants' appeals of county planning director's
interpretation of planned unit development (PUD), which
concluded that owner could operate inpatient addiction
treatment center, violated due process and equal protection
rights of center's future clientele, as well as the Americans
with Disabilities Act (ADA). Defendants moved to dismiss
on immunity grounds. The United States District Court for
the District of Colorado, Raymond P. Moore, J., granted the
motion. Plaintiff appealed.


Holdings: The Court of Appeals, Phillips, Circuit Judge, held
that:


defendants' appeals were objectively reasonable and not a
sham, and


defendants' appeals did not fall within Petition Clause
immunity for pattern of baseless, repetitive claims that abuse
the judicial process.


Affirmed.
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Before PHILLIPS, McHUGH, and MORITZ, Circuit Judges.


Opinion


PHILLIPS, Circuit Judge.


The First Amendment guarantees the people a right “to
petition the Government for a redress of grievances.” The
right immunizes litigants from liability for their petitioning
activities, unless the petitioning is a sham. In this appeal,
we consider the exception for sham petitioning. Applying the
Noerr-Pennington doctrine, the district court concluded that
Appellees’ petitioning was entitled to immunity because it
was objectively reasonable and, thus, not a sham. We agree
that Appellees are immune. Exercising jurisdiction under 28
U.S.C. § 1291, we affirm the district court’s dismissal of this
case.
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BACKGROUND


Nestled in the Rocky Mountains of Eagle County, Colorado
is the residential community of Cordillera, which features
a private lodge and spa (the “Lodge”) and a village center
(the “Village”). For many years, the Lodge offered its dues-
paying members certain amenities, including a golf course
and spa. In addition, it offered the public a restaurant and
lodge. And the Village offered “open space, tennis courts
and hiking paths, which all residents and their guests ...
enjoy[ed].” App. vol. 3 at *1279  601. But in 2013, after
years of monetary losses, the owner of both parcels, Behringer
Harvard Cordillera, LLC (BHC), listed them for sale. In
2016, CSMN Investments, LLC (CSMN) contracted with
BHC to purchase both properties. CSMN planned to open a
private addiction-treatment center—its plan would close the
properties to other uses. Patients would stay in the Lodge
while receiving treatment at nearby facilities located on both
the Lodge and Village parcels. The treatment center would
serve people with conditions ranging from eating disorders to
chemical dependency.


Before closing on the sale, CSMN sought confirmation
from Eagle County’s Planning Director (the “Director”)
that its planned use—operating an inpatient addiction-
treatment center—was an allowed use under the “Cordillera
Subdivision Eleventh Amended and Restated Planned Unit
Development Control Document” (PUD). App. vol. 1 at
155. Most recently amended in December 2009, the PUD
“sets forth the land uses and development standards for
all properties of Cordillera.” App. vol. 3 at 457. For the
Lodge and Village, the PUD lists thirty-four uses-by-right,
including a “Clubhouse and Lodge”; “Professional Offices”;
“Lodging and Accommodations”; various residential uses;
and “Medical Offices/Facilities, limited to clinic and
outpatient facilities for non-critical care, including, without
limitation, for outpatient plastic surgery and other cosmetic
procedures.” App. vol. 3 at 467–68 (Lodge), 473–74 (Village)
(emphasis added).


On June 1, 2016,1 the Director issued his written
interpretation of the PUD, concluding that CSMN could
operate “a clinic including inpatient, non-critical care, for
treatment of a variety of conditions including, but not limited
to, eating disorders, alcoholism, chemical dependency, and
behavioral health conditions with a focus on health and
fitness, including fitness facilities, yoga, nutrition and
recreation.” App. vol. 1 at 155 (emphasis added). He


based his interpretation on the PUD’s approved use for
“Medical Offices/Facilities, limited to clinic and outpatient
facilities for non-critical care, including, without limitation,
for outpatient plastic surgery and other cosmetic procedures.”
Id. (emphasis omitted). He concluded that CSMN’s use fit
this description because it excluded critical care and required
treatment in a clinical setting. Further, he concluded that
an addiction-treatment center qualified because the PUD
allowed clinical care “without limitation,” notwithstanding
its specific reference to “plastic surgery and other cosmetic
procedures.” Id. (emphasis omitted).


I. Challenging the Director’s Interpretation
In response to the Director’s interpretation, community
members expressed dismay and outrage at the opening of an


addiction-treatment center2 in Cordillera and the closure of
the Lodge and Village parcels to the public. Illustrative of
the local sentiment, one community member labeled CSMN’s
plans a “[c]atastrophe for the community[,]” believing the
center’s opening “should be stopped at all costs,” while
another labeled “[t]he presence of such a facility in our
community ... poisonous to the essential values of the
community by introducing a population destructive *1280
to our neighborhood’s peace of mind, real estate values, and
carefully cultivated reputation.” App. vol. 3 at 566, 581. Other
members voiced concern for the safety of their children and
grandchildren: “I ... don’t feel comfortable with the idea of my
grandchildren playing outside or hiking in the neighborhood
where persons with addictions could be as well as ‘dealers’
who might be trying to reach the ‘patients’ inside!” Id. at
587. Yet others, who were club members at the Lodge, were
“devastated” by the sale, because the Lodge was the main
reason that they moved to Cordillera in the first place. Id. at
584. They could not believe that it would now be closed to
paying community members.


In view of the overwhelming community response, Cordillera
Property Owners Association (CPOA) and Cordillera
Metropolitan District (CMD) jointly appealed the Director’s
PUD interpretation to the Board of County Commissioners


(the “Board”).3 To assist in this appeal, CMD created the
Legal Committee, which was comprised of Larry Kyte,
Ed Shriner, Bruce Smathers, Patrick Wilhelm, and Tom
Wilner. The appeal raised four challenges to the Director’s
interpretation: (1) allowing a use inconsistent with the PUD’s
purpose of serving a resort, residential community; (2) failing
to “give effect to the legislative intent governing the use
of the [Lodge and Village] requiring [the parcels] to be
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used as a focal point and social gathering place for the
residents and guests of Cordillera”; (3) failing “to apply the
actual language of the PUD which would preclude inpatient
treatment and the proposed uses are something other than a
clinic”; and (4) allowing a use of the Lodge and Village so
far beyond what PUD allows as to amount to a “wrongful
Major Modification,” which would require “approval” from
the CPOA “and formal amendment to the PUD.” App. vol. 3
at 594.


After a hearing, the Board affirmed the Director’s
interpretation on all but one point. Addressing CMD and
CPOA’s third basis for appeal, the Board reversed the
Director’s interpretation that CSMN could use the property
as an inpatient-treatment center, concluding that the PUD
permitted only outpatient clinical uses. So in a modified
interpretation, the Board required that CSMN’s “clinic
component be operated as an outpatient facility[,]” not
inpatient, as CSMN had proposed. Id. at 598.


On November 8, 2016, CMD and CPOA took their case to
Colorado state court, seeking review of the Board’s ruling


under Colorado Rule of Civil Procedure 106(a)(4).4 The
Colorado state district court affirmed the Board’s decision.
Though CMD did not appeal, CPOA did, and on November
29, 2018, the Colorado Court of Appeals affirmed the Board


and the district court in an unpublished decision.5 See Benson
v. Eagle County, No. 17CA1973, 2018 WL 6241502 (Colo.
App. Nov. 29, 2018). And on August 19, 2019, the Colorado
Supreme Court denied certiorari. *1281  See Benson v. Eagle
County, No. 18SC893, 2019 WL 3934442 (Colo. Aug. 19,
2019).


II. Civil Rights Actions Against CPOA, CMD, and
Associated Individuals
On December 28, 2017, with the state-court appeals pending,
CSMN turned the tables, filing a civil-rights action in
Colorado federal district court against CPOA, CMD, and
various associated people—the CMD board members, the
CMD district manager, and the Legal Committee members.
CSMN’s complaint contains three claims, each against a
different subset of defendants.


First, CSMN alleges that CMD violated the Americans


with Disabilities Act (ADA).6 It asserts that the ADA
protects both CSMN’s future clients—drug- and alcohol-
addicted people—and CSMN (as a “service provider” to those
individuals). App. vol. 2 at 446. By this view, CMD’s legal


actions restricted CSMN’s “use of the Property ... due to
[CSMN’s] efforts to provide residential services to persons
with disabilities,” so CMD had engaged in “intentional
discrimination against CSMN and its future clients[,] in
violation of Title II of the ADA[.]” Id. Second, CSMN
alleges that all Appellees violated the Fair Housing Act
(FHA) by seeking to prevent CSMN’s future clients from
residing at the property (which CSMN calls a “dwelling”
under the FHA) due to their disabilities. Id. at 447. CSMN
alleges that Appellees accomplished this by pursuing a
PUD interpretation that would have prevented CSMN from
providing housing to disabled people. And third, CSMN
brings a 42 U.S.C. § 1983 action against CMD, David
Bentley, David Davies, Robert Egan, Kitty George, Larry
Kyte, Judith McBride, Rachel Oys, Ed Shriner, Bruce
Smathers, Patrick Wilhelm, and Tom Wilner (only CPOA is
excluded). The claim alleges that “[u]nder color of state law,”
those Appellees “injured CSMN by conspiring to deprive,
failing to stop the deprivation, or depriving CSMN and its
future Clients of equal protection ... and due process ... under
the First and Fourteenth Amendments ..., and as guaranteed
under the ADA[.]” Id. at 448.


In response, Appellees moved under Federal Rule of Civil
Procedure 12(b)(6) to dismiss all claims, arguing that the right
to petition immunized their conduct. CSMN countered that
Appellees’ claim of immunity was unfounded because the
petitioning had sought an unlawful outcome, and that even if
the immunity somehow did apply, the petitioning fell within
an exception to that immunity, that is, the petitioning was a
“sham.” The district court sided with Appellees, dismissing


all but one7 of the claims on the ground that their conduct
*1282  was protected by Noerr-Pennington immunity—


based on the First Amendment’s right to petition—and that no
exception to the immunity applied. CSMN timely appealed.


DISCUSSION


The First Amendment protects “the right of the people ... to
petition the Government for a redress of grievances.” U.S.


Const. amend. I.8 The Supreme Court has “recognized this
right to petition as one of ‘the most precious of the liberties
safeguarded by the Bill of Rights,’ and ... explained that
the right is implied by ‘[t]he very idea of a government,
republican in form[.]’ ” BE & K Constr. Co. v. NLRB, 536 U.S.
516, 524–25, 122 S.Ct. 2390, 153 L.Ed.2d 499 (2002) (first
alteration in original) (citation omitted) (first quoting United
Mine Workers of Am., Dist. 12 v. Ill. Bar Ass’n, 389 U.S. 217,
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222, 88 S.Ct. 353, 19 L.Ed.2d 426 (1967); and then quoting
United States v. Cruikshank, 92 U.S. 542, 552, 23 L.Ed. 588
(1875)). Immunity flows from this right, protecting those who
seek redress through the courts from liability for petitioning
activities. See, e.g., Cal. Motor Transp. Co. v. Trucking
Unlimited, 404 U.S. 508, 510, 92 S.Ct. 609, 30 L.Ed.2d 642
(1972) (“[T]he right to petition extends to all departments of
the Government[, and] [t]he right of access to the courts is ...
but one aspect of the right of petition.” (citations omitted)).


The contours of this immunity developed in a line of
antitrust cases, giving rise to the moniker, Noerr-Pennington
immunity. United Mine Workers of Am. v. Pennington, 381
U.S. 657, 85 S.Ct. 1585, 14 L.Ed.2d 626 (1965); E.R.R.
Presidents Conference v. Noerr Motor Freight, Inc., 365
U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961); see also
Prof’l Real Estate Inv’rs, Inc. v. Columbia Pictures Indus.,
Inc., 508 U.S. 49, 60–61, 113 S.Ct. 1920, 123 L.Ed.2d 611
(1993) (holding litigants immune from an antitrust claim
under Noerr-Pennington immunity). In Noerr, for example,
the Supreme Court considered whether a complainant could
“base a Sherman Act conspiracy [claim] on evidence
consisting entirely of activities of competitors seeking to
influence public officials.” Pennington, 381 U.S. at 669, 85
S.Ct. 1585 (discussing Noerr, 365 U.S. at 140, 81 S.Ct.
523). The Court said it could not, holding in light of the
Petition Clause that “the Sherman Act does not prohibit ...
persons from associating ... in an attempt to persuade the
[government] to take particular action with respect to a law
that would produce a restraint or a monopoly.” BE & K, 536
U.S. at 525, 122 S.Ct. 2390 (omissions in original) (internal
quotation marks omitted) (quoting Noerr, 365 U.S. at 136, 81
S.Ct. 523).


*1283  But the Court recognized that this broad immunity
could shield litigants to use the courts to harass enemies
with impunity. With this concern in mind, the Supreme Court
carved out an exception, disallowing immunity for “sham”
petitioning:


There may be situations in which a publicity campaign,
ostensibly directed toward influencing governmental
action, is a mere sham to cover what is actually nothing
more than an attempt to interfere directly with the business
relationships of a competitor and the application of the
Sherman Act would be justified.


Noerr, 365 U.S. at 144, 81 S.Ct. 523 (emphasis added).
Thus, under the Noerr-Pennington “line of cases ... genuine
petitioning is immune from antitrust liability, [but] sham


petitioning is not.” BE & K, 536 U.S. at 525–26, 122 S.Ct.
2390 (discussing Noerr, 365 U.S. at 144, 81 S.Ct. 523).


In determining what constitutes “sham petitioning” under
Noerr-Pennington, the Supreme Court has adopted a two-
step test. See Prof’l Real Estate, 508 U.S. at 60–61, 113
S.Ct. 1920. Under the first step, a court considers whether
the petitioning has an objectively reasonable basis. Id. at
60, 113 S.Ct. 1920. If so, immunity applies. Id. But if
not, a court proceeds to the second step, considering the
subjective motivation behind the petitioning. See id. at 57,
113 S.Ct. 1920 (“We ... hold that an objectively reasonable
effort to litigate cannot be sham regardless of subjective
intent.”). Put another way, under Professional Real Estate’s
sham-petitioning test, subjective intent matters only if the
petitioning activity lacks objective reasonableness.


In this circuit, this immunity extends beyond antitrust
situations. See Cardtoons, L.C. v. Major League Baseball
Players Ass’n, 208 F.3d 885, 889 (10th Cir. 2000) (en banc)
(“[W]e do not question the application of the right to petition
outside of antitrust ....”). But we refer to it as Petition
Clause immunity, reserving the name, Noerr-Pennington,
for antitrust cases. See id. at 889–90 (“In our view, it is
more appropriate to refer to immunity as Noerr-Pennington
immunity only when applied to antitrust claims. In all
other contexts, ... such immunity derives from the [Petition
Clause].” (footnote omitted)). This circuit has not yet had
occasion to determine the scope of that immunity. In
particular, we have not yet considered the applicability of
Professional Real Estate’s two-step test beyond antitrust.


CSMN argues that we need not reach this question because
the Petition Clause does not apply when the petitioning
party seeks an “unlawful objective.” Opening Br. 21
(capitalization removed). Appellees counter that we should
apply Professional Real Estate to sustain the district court’s
dismissal. We agree with Appellees, and as later explained,
we decline CSMN’s invitation to create an unlawful-objective
exception to Petition Clause immunity.


Below, we first analyze whether Professional Real Estate
is the proper sham-petitioning test for the conduct at issue
here and conclude that it is. We then apply it to Appellees’
petitioning, concluding it was objectively reasonable. We
wrap up by explaining our rejection of an unlawful-objective
exception to Petition Clause immunity.


I. Sham-Petitioning Exception
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In determining the proper sham-petitioning test, Professional
Real Estate provides a two-step approach: (1) is the
petitioning *1284  objectively reasonable? (2) and only if
not, what is the subjective intent behind the petitioning?
CSMN offers an alternative approach, which looks solely to
the subjective intent behind the petitioning when determining
whether it constitutes a sham.


We adopt Professional Real Estate here, meaning we
must resolve whether the district court erred in finding
Appellees’ petitioning objectively reasonable. Concluding
that the petitioning was objectively reasonable, we affirm the
district court.


A. The Proper Test
Because it presents a question of constitutional law, we review
de novo the proper test for determining what constitutes
sham petitioning. See, e.g., Biodiversity Assocs. v. Cables,
357 F.3d 1152, 1160 (10th Cir. 2004). CSMN contends
that Petition Clause immunity is improper for objectively
reasonable “lawsuits that are unsuccessful and filed with
the subjective purpose of interfering with legally-protected
rights or imposing litigation costs regardless of the outcome.”
Opening Br. 26 (citing Cardtoons, 208 F.3d at 889 n.4; Bill
Johnson’s Rests., Inc. v. NLRB, 461 U.S. 731, 742–43, 103
S.Ct. 2161, 76 L.Ed.2d 277 (1983); BE & K, 536 U.S. at
532, 122 S.Ct. 2390; id. at 538, 122 S.Ct. 2390 (Breyer, J.,
concurring)). Because these three cases form the basis of
CSMN’s argument, we begin there.


In Bill Johnson’s, the Supreme Court considered whether
the National Labor Relations Board (NLRB) could enjoin a
state-court proceeding “brought by an employer to retaliate
against employees for exercising federally-protected labor
rights, without also finding that the suit lacks a reasonable
basis in fact or law.” 461 U.S. at 733, 103 S.Ct. 2161. In
resolving this issue, the Court held that the NLRB “may not
halt the prosecution of a state-court lawsuit, regardless of the
plaintiff’s motive, unless the suit lacks a reasonable basis in
fact or law.” Id. at 748, 103 S.Ct. 2161. But the Court also
commented—even though the issue was not before it—that if
the plaintiff lost the suit, the NLRB could consider the suit’s
“retaliatory intent” and order relief. Id. at 748–49, 103 S.Ct.
2161.


And because unsuccessful suits can still have been objectively
reasonable, this Bill Johnson’s dicta contemplates liability
even for objectively reasonable suits if brought with an


improper purpose. In Cardtoons, we noted, in dicta,9 the
tension between this result and the result later prescribed by
Professional Real Estate—subjective motivation matters only
if the petitioning is objectively unreasonable. See Cardtoons,
208 F.3d at 889 n.4. Given this tension, we offered this way
of reconciling the two cases:


The only way to reconcile [Professional Real Estate and
Bill Johnson’s] is to limit them to the contexts in which they
arose. [Professional Real Estate] is an antitrust case; Bill
Johnson’s is not. ... [Thus, Professional Real Estate] must
be limited to the antitrust context. Outside of that context,
the Petition Clause *1285  protects objectively reasonable
lawsuits from being enjoined, but requires a court to look
at the underlying statute to determine whether the initiator
of the suit can be held liable.


Id. Thus, the Cardtoons dicta favors the Bill Johnson’s
dicta over Professional Real Estate for determining what
constitutes sham petitioning for all non-antitrust contexts.


But two years after Cardtoons, the Supreme Court decided
BE & K, which undercut the basis on which the Cardtoons
dicta rested. First, in BE & K, the Supreme Court identified
the Bill Johnson’s language as dicta (the language relied on
in Cardtoons to differentiate between what was required to
show that petitioning was a sham in antitrust cases versus
all other case types). See BE & K, 536 U.S. at 527–28, 122
S.Ct. 2390 (explaining that Bill Johnson’s concerned whether
the NLRB could enjoin an ongoing suit without finding that
it was reasonably based, meaning the Court “had no actual
need to decide whether the [NLRB] could declare unlawful
reasonably based suits that were ultimately unsuccessful”).
And in BE & K, the Supreme Court rejected the Bill Johnson’s
dicta, choosing to “exercis[e] [its] ‘customary refusal to be
bound by dicta.’ ” Id. at 528, 122 S.Ct. 2390 (quoting U.S.
Bancorp Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 24,
115 S.Ct. 386, 130 L.Ed.2d 233 (1994)). Thus, though we take
special heed of dicta from our en banc decisions, the Supreme
Court’s later words steer us elsewhere here.


In addition to rejecting the Bill Johnson’s dicta, BE & K
provided three reasons for why it would be desirable for
the Petition Clause to immunize unsuccessful but reasonably


based lawsuits.10 First, the Court noted that refusing
immunity simply because the petitioning ultimately fails
would ignore that “the genuineness of a grievance does not
turn on whether it succeeds.” 536 U.S. at 532, 122 S.Ct. 2390.
Given this, Supreme Court doctrine has “protected petitioning
whenever it is genuine, not simply when it triumphs.” Id.
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(citing Prof’l Real Estate, 508 U.S. at 58–61, 113 S.Ct.
1920; Pennington, 381 U.S. at 670, 85 S.Ct. 1585). In fact,
the framers recognized this in the First Amendment’s text:
“[T]he text of the First Amendment [does not] speak in terms
of successful petitioning—it speaks simply of ‘the right of
the people ... to petition the Government for a redress of
grievances.’ ” Id. (omission in original) (quoting U.S. Const.
amend. I). Thus, we see, in both the Petition Clause’s text
and in Supreme Court cases, a preference for immunizing
unsuccessful, reasonably based petitioning.


Second, good reasons support this preference because “even
unsuccessful but reasonably based suits advance some First
Amendment interests.” Id. For example, extending First
Amendment protection to *1286  such suits allows for “the
public airing of disputed facts” and “rais[ing] matters of
public concern.” Id. (internal quotation marks and citation
omitted). This allows parties to “promote the evolution of the
law by supporting the development of legal theories that may
not gain acceptance the first time around.” Id. “Moreover,
the ability to lawfully prosecute even unsuccessful suits adds
legitimacy to the court system as a designated alternative
to force.” Id. Again, these reasons weigh heavily in favor
of broad immunity for petitioning activities, so long as the
petitioning has a legitimate basis in the law.


Third, the Court recognized that some speech is unprotected,
including false statements. Id. And though baseless suits
are “analogous to false statements,” reasonably based,
unsuccessful suits are not. Id. “For even if a suit could be seen
as a kind of provable statement, the fact that it loses does not
mean it is false.” Id. at 532–33, 122 S.Ct. 2390.


These considerations weigh heavily in favor of protecting
objectively reasonable petitioning. And these interests still
exist when petitioning may have been brought with improper
motives, provided it was commenced with an objectively
reasonable basis. Asking courts to divine the subjective
mindset motivating a lawsuit is a big ask. Litigants may
have mixed reasons for suing, some proper, others not. Thus,
without looking to objective reasonableness first, courts may
need to balance improper motives against proper ones. Doing
so would be difficult, requiring courts to peer inside the
petitioning parties’ minds to make a judgment about their
intentions. If the petitioning is objectively reasonable, a court
risks chilling legitimate litigation by withholding immunity


for parties with legitimate grievances.11


These interests do not weigh as heavily in favor of immunity
if the petitioning is objectively unreasonable. After all,
such unreasonableness might evince improper motivation.
Parties with legitimate grievances can realistically expect
some success. Absent that, courts can reasonably question
whether the subjective intent is to harass, discriminate, or
interfere with legally protected rights. The sham-petitioning
exception was created to stop this sort of behavior. We agree
that CSMN raises a valid concern about courts becoming
an avenue for discrimination, but the Professional Real
Estate test guards against that outcome, by requiring that the


petitioning be objectively reasonable.12 So, for these reasons,
we adopt Professional Real Estate’s sham-petitioning test for
determining whether conduct is a sham, such that it loses


Petition Clause immunity.13


B. Applying Professional Real Estate’s Sham-
Petitioning Test


We review de novo the district court’s decision to grant
Appellees’ motion *1287  to dismiss. See Albers v. Bd. of
Cty. Comm’rs, 771 F.3d 697, 700 (10th Cir. 2014). On a
motion to dismiss, courts “must accept all the well-pleaded
allegations of the complaint as true and ... construe them in the
light most favorable to the plaintiff.” Id. (quoting Cressman
v. Thompson, 719 F.3d 1139, 1152 (10th Cir. 2013)) (internal
quotation mark omitted). Under this standard, we conclude
that Appellees’ petitioning was objectively reasonable.


At the outset, we note that Appellees’ losing in the Colorado
district court and the Colorado Court of Appeals does not
make their petitioning objectively unreasonable. As the Court
discussed in BE & K, Petition Clause immunity applies
“whenever [the petitioning] is genuine, not simply when it
triumphs.” 536 U.S. at 532, 122 S.Ct. 2390. So in determining
whether Petition Clause immunity applies, we review the
merits of the petitioning and, in doing so, look for litigation
“so baseless that no reasonable litigant could realistically
expect to secure favorable relief.” Prof’l Real Estate, 508 U.S.
at 62, 113 S.Ct. 1920. We do not find that here.


First, Appellees were partially successful in their appeal to
the Board. On review, the Board agreed with Appellees that
the PUD restricted CSMN’s clinical use to “outpatient,” not
“inpatient.” CSMN tries to mitigate the importance of this
ruling by claiming that it had always planned to provide
only outpatient treatment and, thus, the Board’s limitation
was meaningless. Though CSMN’s plans identified only
outpatient treatment, the fact remains that CSMN sought a
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PUD interpretation allowing for inpatient treatment. Whether
this was on accident or purposeful, had the Board not limited
care to outpatient services, CSMN could have operated an
inpatient-treatment center in the future. This alone shows that
Appellees’ petitioning had some merit.


Next, the history of the 2009 PUD amendment supported
Appellees’ arguments to the Board and Colorado
court, showing their arguments were reasonable, though
unsuccessful. With the 2009 amendments, Cordillera
homeowners tried to clarify that new uses would not
substantively change the PUD. So in 2009, when then-owner
BHC proposed changing the PUD’s language to allow a
“Medical Offices/Facility” on the Village and Lodge parcels,
CPOA objected that the proposed use was “overbroad.” App.
vol. 4 at 602. CPOA helped rewrite the provision, resulting in
language finally adopted in the 2009 PUD—language that the
homeowners believed was consistent with the PUD’s earlier-
allowed uses. Thus, when CSMN bought the property in
2016 and proposed closing the Lodge and Village parcels
to the public and opening an addiction-treatment center, we
can understand why the Cordillera homeowners would be
surprised. In light of all their input leading to the 2009
PUD, Appellees’ arguments that the new PUD interpretation
improperly restricted the formerly public Lodge and Village
parcels to private use make some *1288  sense. And while
we agree with the state courts’ interpretation of the PUD, we
conclude that Appellees’ contrary arguments in the Colorado
courts were reasonable. The homeowners had a right to be
concerned about a change to the properties’ uses—especially
one that restricted public access to a traditionally-open
community amenity—and to press for an interpretation that
would preserve public access.


Finally, we consider the state-court rulings in determining
whether the suits were objectively reasonable. The state
district court opinion is thorough and well-reasoned. Though
the court criticized some of Appellees’ legal arguments
as making “little sense,” the court certainly did not deem
them frivolous. Id. at 610–11. Rather, both the district and
appellate courts submitted lengthy opinions containing in-
depth analysis, treating Appellees’ arguments as time-worthy
though ultimately unpersuasive.


In sum, we find that Appellees’ appeals of the Director’s
PUD interpretation were objectively reasonable, meaning the
sham exception does not apply. And because the appeals were


objectively reasonable,14 we need not consider Professional
Real Estate’s second step.


C. The California Motor Sham Test
CSMN presents an alternative basis for deeming Appellees’
petitioning a “sham”: it argues that Appellees filed a “series
of petitions without regard to merit[s] and for the purpose
of harming [CSMN’s] legal interest.” Opening Br. 31. Under
California Motor, “a slew of ‘state and federal proceedings
to resist and defeat applications by respondents to acquire
operating rights or to transfer or register those rights’ ”
constituted a “sham.” Waugh Chapel S., LLC v. United Food
& Commercial Workers Union Local 27, 728 F.3d 354, 363
(4th Cir. 2013) (quoting Cal. Motor, 404 U.S. at 509, 92
S.Ct. 609). Thus, “sham litigation occurs where ‘a pattern
of baseless, repetitive claims ... emerge[s] which leads the
factfinder to conclude that the administrative and judicial
processes have been abused.’ ” Id. (omission and alteration in
original) (quoting Cal. Motor, 404 U.S. at 513, 92 S.Ct. 609).


We do not find this to be the case here. Appellees appeared
before three tribunals: (1) the Board, (2) the Colorado
district court, and (3) the Colorado Court of Appeals (CPOA
only). Each of these appeals originated from the same case,
meaning multiple suits were not brought on the same issue
—instead, the Appellees simply appealed. In fact, CMD did
not even continue its appeal after losing in state district court.
In contrast, the petitioners in California Motor repeatedly
brought claims in both state and federal courts, trying to
prevent competitors from obtaining operating licenses. 404
U.S. at 509, 92 S.Ct. 609. Unlike in that case, Appellees
here pursued only a straight line of appeals. Given these
considerations, we do not find that Appellees engaged in
a series of lawsuits that were intended to abuse judicial
processes. And thus, Appellees’ conduct does not qualify
for the California Motor sham exception and Petition Clause
immunity applies.


II. Unlawful-Objective Exception
CSMN asks us to adopt an unlawful-objective exception
to Appellees’ “entitle[ment] *1289  to Petition Clause
immunity.” Opening Br. 21 (title case removed). Under its
proposed exception, Petition Clause immunity would not
apply to petitioning seeking an unlawful objective. To support
this exception, CSMN relies on a Bill Johnson’s footnote


and two circuit court cases.15 We decline to extend this test
outside the labor-relations context.


As discussed earlier, in Bill Johnson’s, the Court considered
whether the NLRB could enjoin “an [ongoing] employer’s
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lawsuit that the federal law would not bar except for its
allegedly retaliatory motivation.” 461 U.S. at 737 n.5, 103
S.Ct. 2161. The Court concluded that it could not. Id. at
743, 103 S.Ct. 2161 (“The filing and prosecution of a well-
founded lawsuit may not be enjoined ... even if it would
not have been commenced but for the plaintiff’s desire to
retaliate against the defendant for exercising rights protected
by the [NLRA].”). The Court contrasted that situation with
another, noting that the NLRB could enjoin a suit seeking “an
objective that is illegal under federal law.” Id. at 737 n.5, 103
S.Ct. 2161


Recasting these two situations, we see the following: (1)
an employer lawsuit with an improper motive (one that
would be legal but for its improper motive), and (2) a
lawsuit seeking an illegal objective. Under Bill Johnson’s, the
NLRB could enjoin the second suit but not the first if that
suit was objectively reasonable. The first situation mirrors
Professional Real Estate’s sham-petitioning test, while the
second situation applies that test to the labor-relations context,
announcing a per se rule that petitioning is objectively and


subjectively unreasonable if seeking an illegal objective.16 So
in resolving a labor dispute, Bill Johnson’s used the method
that Professional Real Estate would adopt ten years later. In
fact, Professional Real Estate recognized Bill Johnson’s when


it fashioned its two-step sham-petitioning rule.17 Given these
considerations, we limit *1290  the application of this per se
unlawful-objective rule to the Bill Johnson’s context, meaning
it speaks only to what the NLRB must show to enjoin an
ongoing lawsuit.


Further, good reasons counsel against extending this per se
rule beyond the labor-relations context. For starters, the rule
assumes that a suit seeking an illegal objective is brought
with improper motive. This would bypass a review of the
plaintiffs’ subjective motivation, substituting a per se rule
that lawsuits seeking an illegal objective are brought with
improper intent. But in practice, not all litigation seeking an


illegal objective does so.18


By adopting an unlawful-objective exception to Petition
Clause immunity, we would eliminate immunity even in cases
in which the party petitioning for redress does so for benign
reasons. We reject that result. Petition Clause immunity exists
to promote access to the courts, allowing people to air their
grievances to a neutral tribunal. In fact, “the ability to lawfully


prosecute even unsuccessful suits adds legitimacy to the court
system as a designated alternative to force” and ensures that
litigants can argue for “evolution of the law.” BE & K, 536
U.S. at 532, 122 S.Ct. 2390. For instance, litigants might
advocate in good faith for changes to laws, outside what
is presently allowed. See, e.g., Loving v. Virginia, 388 U.S.
1, 3–5, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967) (seeking
to validate a marriage that petitioners recognized was then
illegal under settled Virginia law). Applying an unlawful-
objective exception in these circumstances could expose those
parties to liability. Such a rule could stifle litigation and
slow the law’s development. We should promote development
of the law, even when the result may be unpopular. “It is
important to emphasize that a person’s speech or petitioning
activity is not removed from the ambit of First Amendment
protection simply because it advocates an unlawful act.”
White v. Lee, 227 F.3d 1214, 1227 (9th Cir. 2000).


With the two-step sham test from Professional Real
Estate, we strike the appropriate balance between protecting
individuals’ First Amendment petitioning rights and
preventing lawsuits that are used to harass or discriminate
against others. Both the subjective and objective components
are necessary to protect important First Amendment rights.
Adopting a categorical, unlawful-objective exception to the
First Amendment’s right to petition the government for a
redress of grievances would run the risk of imposing liability
on individuals who seek to undermine what they consider
unjust laws. So for these reasons, we reject adopting a broad
unlawful-objective exception to Petition Clause immunity.


CONCLUSION


For the above reasons, we reject CSMN’s proposed unlawful-
objective exception to Petition Clause immunity and adopt
Professional Real Estate’s two-prong test for determining
whether the sham exception to Petition Clause immunity
applies. Applying that test here, we affirm the district court
and hold that Appellees engaged in objectively reasonable
litigation, and thus, the Petition Clause immunizes their
conduct.


All Citations


956 F.3d 1276
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1 To correct a procedural issue, this interpretation was re-issued on July 1, 2016.


2 The CSMN addiction-treatment center was high-scale, with planned monthly patient charges of $60,000.


3 CMD is a local-government entity providing services to the Cordillera community and is governed by a board of directors.
The CPOA is the property owners’ association for the community.


4 This rule allows for the Colorado district court to review whether “any governmental body ... exercising judicial or quasi-
judicial functions has exceeded its jurisdiction or abused its discretion, ... based on the evidence in the record before the
defendant body ....” Colo. R. Civ. P. 106(a)(4).


5 The state district court consolidated CMD and CPOA’s case with a similar case brought by Cordillera homeowners.


6 CSMN limited its claim to CMD, the only defendant that qualifies as a public entity under 42 U.S.C. § 12131(1) (defining
“public entity” under the ADA to include “any ... special purpose district, or other instrumentality of a State or States or
local government”).


7 The district court thought that all claims involved petitioning for a redress of grievances, except the one for “FHA
Retaliation.” App. vol. 3 at 761. Under that claim, CSMN argued that Appellees had “encourag[ed] community sentiment
and action” against CSMN’s plans. Id. (internal quotation marks and citation omitted). The district court dismissed it for
failure to state a claim. CSMN has failed to challenge this dismissal in its opening brief, so we do not consider it. See
Opening Br. 40 (“In light of the fact that this case presents a question of first impression with respect to the only issue
presented for review, ... CSMN respectfully requests oral argument.” (emphasis added)). “An appellant’s opening brief
must identify ‘appellant’s contentions and the reasons for them, with citations to the authorities and parts of the record
on which the appellant relies.’ ” Bronson v. Swensen, 500 F.3d 1099, 1104 (10th Cir. 2007) (quoting Fed. R. App. P.
28(a)(9)(A)). “[W]e routinely have declined to consider arguments that are not raised, or are inadequately presented, in
an appellant’s opening brief.” Id. “Scattered statements in the appellant’s brief are not enough to preserve an issue for
appeal.” Exum v. U.S. Olympic Comm., 389 F.3d 1130, 1133 n.4 (10th Cir. 2004) (citing Murrell v. Shalala, 43 F.3d 1388,
1389 n.2 (10th Cir. 1994)).


8 Because the First Amendment applies to state and local governments through the Fourteenth Amendment, the petition
clause “applies fully to municipal activities.” New W., L.P. v. City of Joliet, 491 F.3d 717, 722 (7th Cir. 2007); see also
City of Columbia v. Omni Outdoor Advert., Inc., 499 U.S. 365, 384, 111 S.Ct. 1344, 113 L.Ed.2d 382 (1991) (applying
Noerr-Pennington immunity to municipal activities).


9 “Dicta are statements and comments in an opinion concerning some rule of law or legal proposition not necessarily
involved nor essential to determination of the case in hand.” Thompson v. Weyerhaeuser Co., 582 F.3d 1125, 1129 (10th
Cir. 2009) (citation and internal quotation marks omitted). In Cardtoons, the issue before the court was whether Petition
Clause immunity applies to “purely private threats” “of litigation between purely private parties in a non-antitrust setting.”
208 F.3d at 886. The sham exception was not at issue.


10 BE & K concluded that by imposing liability on “all reasonably based but unsuccessful suits filed with a retaliatory purpose,”
the NLRB ran afoul of the National Labor Relations Act (NLRA) by ensnaring “petitioning that is objectively and subjectively
genuine.” 536 U.S. at 534–36, 122 S.Ct. 2390. But because the issue was unpresented, the Court “d[id] not decide
whether the [NLRB] may declare unlawful any unsuccessful but reasonably based suits that would not have been filed
but for a motive to impose the costs of the litigation process, regardless of the outcome, in retaliation for NLRA protected
activity[.]” Id. at 536–37, 122 S.Ct. 2390. But a concurring opinion argued that the effect of the decision was to impose
the Professional Real Estate test on NLRA cases. See id. at 537, 122 S.Ct. 2390 (Scalia, J., concurring). We agree with
Justice Scalia’s statement and conclude that BE & K supersedes anything to the contrary in Cardtoons.


11 We recognize valid concerns over whether reasonably based petitioning could be so abusive as to be a sham and discuss
that infra regarding California Motors’s test for sham petitioning.


12 We also recognize that by adopting the Professional Real Estate test, immunity may be extended to lawsuits brought to
interfere with an opponent’s legally protected rights, provided such suits are reasonably based. But the First Amendment
often extends its protection to activity we may not like. See, e.g., Matal v. Tam, ––– U.S. ––––, 137 S. Ct. 1744, 1751, 198
L.Ed.2d 366 (2017) (recognizing First Amendment protection for “ideas that offend”); R.A.V. v. City of St. Paul, 505 U.S.
377, 391, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992) (“The First Amendment does not permit [the government] to impose
special prohibitions on those speakers who express views on disfavored subjects.” (citations omitted)).


13 Further, Professional Real Estate says that its sham-petitioning test applies outside antitrust situations. 508 U.S. at 59,
113 S.Ct. 1920 (“Whether applying Noerr as an antitrust doctrine or invoking it in other contexts, we have repeatedly
reaffirmed that evidence of anticompetitive intent or purpose alone cannot transform otherwise legitimate activity into a
sham.” (emphasis added)). And other federal circuit courts have recognized this, adopting Professional Real Estate’s
test outside of antitrust cases. See, e.g., Real Estate Bar Ass’n for Mass., Inc. v. Nat’l Real Estate Info. Servs., 608 F.3d
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110, 124–25 (1st Cir. 2010) (granting Petition Clause immunity from § 1983 litigation to a “nonfrivolous” but unsuccessful
suit); Bryant v. Military Dep’t of Miss., 597 F.3d 678, 691–94 (5th Cir. 2010) (same with various civil-rights suits); White
v. Lee, 227 F.3d 1214, 1233 (9th Cir. 2000) (same with FHA litigation).


14 CSMN argues that it should be allowed further discovery about the objective reasonableness of the appeals. But we can
determine the objective reasonableness of the appeals by examining the court filings and court rulings.


15 One of the cases CSMN cites, Premier Electrical Construction Co. v. National Electrical Contractors Association, Inc.,
814 F.2d 358 (7th Cir. 1987), does not apply here. It involved antitrust claims arising from conduct that sought “to use
the courts to carry out private cartel agreements.” Id. at 374. So unlike Appellees here, who merely sought “a favorable
rule of law,” the petitioners in Premier Electrical sought more, because “[t]here is no such thing as the lawful enforcement
of a private cartel.” Id. at 376. Moreover, if Premier Electrical were decided today, Professional Real Estate would apply
to its antitrust claims, with the same result, because a party cannot realistically expect success when asking a court to
enforce a private cartel.


16 In International Longshoremen’s & Warehousemen’s Union v. NLRB, 884 F.2d 1407, 1414 & n.12 (D.C. Cir. 1989),
the D.C. Circuit recognized that its conclusion that a union had sought an illegal objective with its petitioning meant
that the union’s petitioning “necessarily had an improper motive” and “necessarily lacked a reasonable basis.” So even
several years before Professional Real Estate was decided, courts were recognizing that the unlawful-objective exception
contained both an objective and subjective prong.


17 In Professional Real Estate, the Supreme Court partly relied on Bill Johnson’s in concluding that “[o]ur decisions ...
establish that the legality of objectively reasonable petitioning ‘directed toward obtaining governmental action’ is ‘not at
all affected by any anticompetitive purpose [the actor] may have had.’ ” Prof’l Real Estate, 508 U.S. at 59, 113 S.Ct. 1920
(omission and second alteration in original) (quoting Noerr, 365 U.S. at 140, 81 S.Ct. 523). To reach this conclusion, the
Court noticed that Bill Johnson’s had used an “analogy to Noerr’s sham exception ... [to hold] that even an ‘improperly
motivated’ lawsuit may not be enjoined under the [NLRA] as an unfair labor practice unless such litigation is ‘baseless.’
” Id. (quoting Bill Johnson’s, 461 U.S. at 743–44, 103 S.Ct. 2161).


18 We question whether a per se unlawful-objective exception survives BE & K even under the NLRA. There, the Court
stressed the importance of looking at both objective reasonableness and subjective intent. BE & K, 536 U.S. at 526,
528, 122 S.Ct. 2390.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
A research director and professor who had received federal
funding for animal studies seeking an objective measure
of aggression brought suit against a United States Senator
for defamation, contending that he was injured when the
senator referred to his studies as an example of wasteful
government spending, bestowing his “Golden Fleece of the
Month Award” on the federal agencies which provided the
funding. The District Court granted summary judgment for
the senator and his legislative assistant, and the United States
Court of Appeals for the Seventh Circuit, 579 F.2d 1027,
affirmed. On grant of certiorari, the United States Supreme
Court, Mr. Chief Justice Burger, held that: (1) the speech
or debate clause did not protect transmittal of the allegedly
defamatory material in press releases and news letters issued
by the senator, and (2) petitioner was not a “public figure” so
as to make a showing of actual malice necessary.


Reversed and remanded.


Mr. Justice Stewart filed statement concurring in part and
dissenting in part.


Mr. Justice Brennan dissented and filed opinion.


**2676  *111  Syllabus*


Respondent United States Senator publicizes examples of
wasteful governmental spending by awarding his “Golden
Fleece of the Month Award.” One such award was given to


federal agencies that had funded petitioner scientist's study of
emotional behavior in which he sought an objective measure
of aggression, concentrating upon the behavior patterns of
certain animals. The award was announced in a speech
prepared with the help of respondent legislative assistant,
the text of which was incorporated in a widely distributed
press release. Subsequently, the award was also referred to in
newsletters sent out by the Senator, in a television interview
program on which he appeared, and in telephone calls made
by the legislative assistant to the sponsoring federal agencies.
Petitioner sued respondents in Federal District Court for
defamation, alleging, inter alia, that in making the award and
publicizing it nationwide, respondents had damaged him in
his professional and academic standing. The District Court
granted summary judgment for respondents, holding that
the Speech or Debate Clause afforded absolute immunity
for investigating the funding of petitioner's research, for
the speech in the Senate, and for the press release, since
it fell within the “informing function” of Congress. The
court further held that petitioner was a “public figure”
for purposes of determining respondents' liability; that
respondents were protected by the First Amendment thereby
requiring petitioner to prove “actual malice”; and that based
on the depositions, affidavits, and pleadings there was no
genuine issue of material fact on the issue of actual malice,
neither respondents' failure to investigate nor unfair editing
and summarizing being sufficient to establish “actual malice.”
Finally, the court held that even if petitioner were found to
be a “private person,” relevant state law required a summary
judgment for respondents. The Court of Appeals affirmed,
holding that the Speech or Debate Clause protected the
statements made in the press release and newsletters and
that, although the followup telephone calls and the statements
made on television were not protected by that Clause, they
were protected by the First Amendment, since petitioner was
a “public figure,” and that on the record there was no showing
of “actual malice.”


*112  Held:


1. While this Court's practice is to avoid reaching
constitutional questions if a dispositive nonconstitutional
ground is available, special considerations in this case
mandate that the constitutional questions first be resolved.
If respondents have immunity under the Speech or Debate
Clause, no other questions need be considered. And where
it appears that the Court of Appeals would not affirm the
District Court's state-law holding so that the appeal could not
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be decided without reaching the First Amendment issue, that
issue will also be reached here. Pp. 2681–2682.


2. The Speech or Debate Clause does not protect transmittal
of information by individual Members of Congress by press
releases and newsletters. Pp. 2682–2687.


(a) There is nothing in the history of the Clause or its language
suggesting any intent to create an absolute privilege from
liability or suit for defamatory statements made outside the
legislative Chambers; precedents support the conclusion that
a Member may be held liable for republishing defamatory
statements originally made in the Chamber. Pp. 2684–2685.


(b) Neither the newsletters nor the press release here was
“essential to the deliberation of the Senate” and neither was
part of the deliberative process.  Gravel v. United States, 408
U.S. 606, 92 S.Ct. 2614, 33 L.Ed.2d 583; Doe v. McMillan,
412 U.S. 306, 93 S.Ct. 2018, 36 L.Ed.2d 912. P. 2685.


**2677  (c) The newsletters and press release were not
privileged as part of the “informing function” of Members of
Congress to tell the public about their activities. Individual
Members' transmittal of information about their activities by
press releases and newsletters is not part of the legislative
function or the deliberations that make up the legislative
process; in contrast to voting and preparing committee
reports, which are part of Congress' function to inform
itself, newsletters and press releases are primarily means of
informing those outside the legislative forum and represent
the views and will of a single Member. Doe v. McMillan,
supra, distinguished. Pp. 2686–2687.


3. Petitioner is not a “public figure” so as to make the
“actual malice” standard of proof of New York Times Co.
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686,
applicable. Neither the fact that local newspapers reported
the federal grants to petitioner for his research nor the fact
that he had access to the news media as shown by reports
of his response to the announcement of the Golden Fleece
Award, demonstrates that he was a public figure prior to
the controversy engendered by that award. His access, such
as it was, came after the alleged libel and was limited to
responding to the announcement of the award. Those charged
with alleged defamation cannot, by their own conduct, create
their own defense by making *113  the claimant a public
figure. Nor is the concern about public expenditures sufficient
to make petitioner a public figure, petitioner at no time having


assumed any role of public prominence in the broad question
of such concern. Pp. 2687–2689.


7 Cir., 579 F.2d 1027, reversed and remanded.


Attorneys and Law Firms


Michael E. Cavanaugh, Okemos, Mich., for petitioner.


Alan Raywid, Washington, D. C., for respondents.


Opinion


Mr. Chief Justice BURGER delivered the opinion of the
Court.


We granted certiorari, 436 U.S. 1066, 99 S.Ct. 832, 59
L.Ed.2d 31 (1979), to resolve three issues: (1) Whether
a Member of Congress is protected by the Speech or
Debate Clause of the Constitution, Art. I, § 6, against suits
for allegedly defamatory statements made by the Member
in press releases and newsletters; (2) whether petitioner
Hutchinson is either a “public figure” or a “public official,”
thereby making applicable the “actual malice” standard of
New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964); and (3) whether respondents were
entitled to summary judgment.


*114  Ronald Hutchinson, a research behavioral scientist,
sued respondents, William Proxmire, a United States Senator,
and his legislative assistant, Morton Schwartz, for defamation
arising out of Proxmire's giving what he called his “Golden
Fleece” award. The “award” went to federal agencies that had
sponsored Hutchinson's research. Hutchinson alleged that in
making the award and publicizing it nationwide, respondents
had libeled him, damaging him in his professional and
academic standing, and had interfered with his contractual
relations. The District Court granted summary judgment for
respondents and the Court of Appeals affirmed, 7 Cir., 579
F.2d 1027.


We reverse and remand to the Court of Appeals for further
proceedings consistent with this opinion.


I


Respondent Proxmire is a United States Senator from
Wisconsin. In March 1975, he initiated the “Golden Fleece
of the Month Award” to publicize what he perceived to
be the most egregious examples of wasteful governmental
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spending. The second such award, in April 1975, went to the
National Science Foundation, the National Aeronautics and
Space Administration, and the Office of Naval Research, for
spending almost **2678  half a million dollars during the


preceding seven years to fund Hutchinson's research.1


At the time of the award, Hutchinson was director of
research at the Kalamazoo State Mental Hospital. Before
that he had held a similar position at the Ft. Custer State
Home. Both the hospital and the home are operated by
the Michigan State Department of Mental Health; he was
therefore a state employee in both positions. During most of
the period in question he was also an adjunct professor at
Western Michigan University. When the research department
at Kalamazoo *115  State Mental Hospital was closed in June
1975, Hutchinson became research director of the Foundation
for Behavioral Research, a nonprofit organization. The
research funding was transferred from the hospital to the
foundation.


The bulk of Hutchinson's research was devoted to the study
of emotional behavior. In particular, he sought an objective
measure of aggression, concentrating upon the behavior
patterns of certain animals, such as the clenching of jaws
when they were exposed to various aggravating stressful


stimuli.2 The National Aeronautics and Space Agency and
the Navy were interested in the potential of this research for
resolving problems associated with confining humans in close
quarters for extended periods of time in space and undersea
exploration.


The Golden Fleece Award to the agencies that had sponsored
Hutchinson's research was based upon research done for
Proxmire by Schwartz. While seeking evidence of wasteful
governmental spending, Schwartz read copies of reports
that Hutchinson had prepared under grants from NASA.
Those reports revealed that Hutchinson had received grants
from the Office of Naval Research, the National Science
Foundation, and the Michigan State Department of Mental
Health. Schwartz also learned that other federal agencies
had funded Hutchinson's research. After contacting a number
of federal and state agencies, Schwartz helped to prepare a
speech for Proxmire to present in the Senate on April 18,
1975; the text was then incorporated into an advance press
release, with only  *116  the addition of introductory and
concluding sentences. Copies were sent to a mailing list of
275 members of the news media throughout the United States
and abroad.


Schwartz telephoned Hutchinson before releasing the speech
to tell him of the award; Hutchinson protested that the release
contained an inaccurate and incomplete summary of his
research. Schwartz replied that he thought the summary was
fair.


In the speech, Proxmire described the federal grants
for Hutchinson's research, concluding with the following


comment:3


“The funding of this nonsense makes me almost angry enough
to scream and kick or even clench my jaw. It seems to me it
is outrageous.
**2679  “Dr. Hutchinson's studies should make the taxpayers


as well as his monkeys grind their teeth. In fact, the good
doctor has made a fortune from his monkeys and in the
process made a monkey out of the American taxpayer.


“It is time for the Federal Government to get out of this
‘monkey business.’ In view of the transparent worthlessness
of Hutchinson's study of jaw-grinding and biting by angry
or hard-drinking monkeys, it is time we put a stop to the
bite Hutchinson and the bureaucrats who fund him have been
taking of the taxpayer.” 121 Cong.Rec. 10803 (1975).


*117  In May 1975, Proxmire referred to his Golden Fleece
Awards in a newsletter sent to about 100,000 people whose
names were on a mailing list that included constituents in
Wisconsin as well as persons in other states. The newsletter
repeated the essence of the speech and the press release. Later
in 1975, Proxmire appeared on a television interview program
where he referred to Hutchinson's research, though he did not


mention Hutchinson by name.4


The final reference to the research came in a newsletter
in February 1976. In that letter, Proxmire summarized his
Golden Fleece Awards of 1975. The letter did not mention
Hutchinson's name, but it did report:
“—The NSF, the Space Agency, and the Office of Naval
Research won the ‘Golden Fleece’ for spending jointly
$500,000 to determine why monkeys clench their jaws.


“All the studies on why monkeys clench their jaws were
dropped. No more monkey business.” App. 168–171.
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After the award was announced, Schwartz, acting on behalf
of Proxmire, contacted a number of the federal agencies that
had sponsored the research. In his deposition he stated that he
did not attempt to dissuade them from continuing to fund the


research but merely discussed the subject.5 Hutchinson, by
contrast, contends that these calls were intended to persuade
the agencies to terminate his grants and contracts.


*118  II


On April 16, 1976, Hutchinson filed this suit in United States


District Court in Wisconsin.6 In Count I he alleges that as
a result of the actions of Proxmire and Schwartz he has
“suffered a loss of respect in his profession, has suffered
injury to his feelings, has been humiliated, held up to public
scorn, suffered extreme mental anguish and physical illness
and pain to his person. Further, he has suffered a loss of
income and ability to earn income in the future.” Count
II alleges that the respondents' conduct has interfered with
Hutchinson's contractual relationships with supporters of his
research. He later amended the complaint to add an allegation
that his rights of privacy and peace and tranquility have been
infringed.


Respondents moved for a change of venue and for summary
judgment. In their motion for summary judgment they
asserted that all of their acts and utterances were protected by
the Speech or Debate Clause. In addition, they asserted that
their criticism of the spending of public funds was privileged
under the Free Speech Clause of the First Amendment. They
argued that Hutchinson was both a public figure and a public
official, and therefore would be **2680  obliged to prove the
existence of “actual malice.” Respondents contended that the
facts of this case would not support a finding of actual malice.


Without ruling on venue, the District Court granted
respondents' motion for summary judgment. 431 F.Supp.
1311 (W.D.Wis.1977). In so ruling, the District Court relied
on both grounds urged by respondents. It reasoned that
the Speech or Debate Clause afforded absolute immunity
for respondents' activities in investigating the funding of
Hutchinson's research, for Proxmire's speech in the Senate,
and for the press release covering the speech. The court
concluded that the investigations and the speech were clearly
within the *119  ambit of the Clause. The press release was
said to be protected because it fell within the “informing
function” of Congress. To support its conclusion, the District


Court relied upon cases interpreting the franking privilege
granted to Members by statute. See 39 U.S.C. § 3210.


Although the District Court referred to the “informing
function” of Congress and to the franking privilege, it did
not base its conclusion concerning the press release on those
analogies. Instead, the District Court held that the “press
release, in a constitutional sense, was no different than would
have been a television or radio broadcast of his speech from


the Senate floor.”7 431 F.Supp., at 1325. That the District
Court did not rely upon the “informing function” is clear from
its implicit holding that the newsletters were not protected.


The District Court then turned to the First Amendment
to explain the grant of summary judgment on the claims
arising from the newsletters and interviews. It concluded that
Hutchinson was a public figure for purposes of determining
respondents' liability:
“Given Dr. Hutchinson's long involvement with publicly-
funded research, his active solicitation of federal and state
grants, the local press coverage of his research, and the
public interest in the expenditure of public funds on the
precise activities in which he voluntarily participated, the
court concludes that he is a public figure for the purpose of
this suit. As he acknowledged in his deposition, ‘Certainly,
any expenditure of public funds is a matter of public interest.’


” Id., at 1327.8


*120  Having reached that conclusion, the District Court
relied upon the depositions, affidavits, and pleadings before
it to evaluate Hutchinson's claim that respondents had acted
with “actual malice.” The District Court found that there
was no genuine issue of material fact on that issue. It
held that neither a failure to investigate nor unfair editing
and summarizing could establish “actual malice.” It also
held that there was nothing in the affidavits or depositions
of either Proxmire or Schwartz to indicate that they ever
entertained any doubt about the truth of their statements.
Relying upon cases from other courts, the District Court said
that in determining whether a plaintiff had made an adequate
showing of “actual malice,” summary judgment might well


be the rule rather than the exception. Id., at 1330.9


**2681  Finally, the District Court concluded:
“But even if for the purpose of this suit it is found that
Dr. Hutchinson is a private person so that First Amendment
protections do not extend to [respondents], relevant state law
dictates the grant of summary judgment.” Ibid.
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The District Court held that the controlling state law was
either that of Michigan or that of the District of Columbia.
Without deciding which law would govern under Wisconsin's
choice-of-law principles, the District Court concluded that
Hutchinson would not be able to recover in either jurisdiction.


The Court of Appeals affirmed, holding that the Speech or
Debate Clause protected the statements made in the press
*121  and in the newsletters. 579 F.2d 1027 (CA7 1978). It


interpreted Doe v. McMillan, 412 U.S. 306, 93 S.Ct. 2018,
36 L.Ed.2d 912 (1973), as recognizing a limited protection
for the “informing function” of Congress and concluded that
distribution of both the press release and the newsletters
did not exceed what was required for legislative purposes.
579 F.2d at 1033. The followup telephone calls and the
statements made by Proxmire on television and radio were
not protected by the Speech or Debate Clause; they were,
however, held by the Court of Appeals to be protected by


the First Amendment.10 It reached that conclusion after first
finding that, based on the affidavits and pleadings of record,
Hutchinson was a “public figure.” Id., at 1034–1035. The
court then examined the record to determine whether there
had been a showing by Hutchinson of “actual malice.” It
agreed with the District Court “that, upon this record, there is
no question that [respondents] did not have knowledge of the
actual or probable ‘falsity’ of their statements.” Id., at 1035.
The Court of Appeals also rejected Hutchinson's argument
that the District Court had erred in granting summary
judgment on the claimed wrongs other than defamation—
interference with *122  contractual relations, intentional
infliction of emotional anguish, and invasion of privacy:
“We view these additional allegations of harm as merely
the results of the statements made by the defendants. If
the alleged defamatory falsehoods themselves are privileged,
it would defeat the privilege to allow recovery for the
specified damages which they caused.” Id., at 1036 (footnote


omitted).11


The Court of Appeals did not review the District Court's
holding that state law also justified summary judgment for
respondents.


III


The petition for certiorari raises three questions. One involves
the scope of the Speech or Debate Clause; another involves
First Amendment claims; a third concerns the appropriateness


of summary judgment, embracing both a constitutional issue
and a state-law issue. The constitutional issue **2682
arose from the District Court's view that solicitude for the
First Amendment required a more hospitable judicial attitude
toward granting summary judgment in a libel case. See n. 9,
supra. The state-law issue arose because the District Court
concluded that, as a matter of local law, Hutchinson could not
recover.


Our practice is to avoid reaching constitutional questions
if a dispositive nonconstitutional ground is available. See,
e. g., Siler v. Louisville & Nashville R. Co., 213 U.S. 175,
193, 29 S.Ct. 451, 455, 53 L.Ed. 753 (1909). Were we
to follow that course here we would remand to the Court
of Appeals to review the state-law question which it did
not consider. If the District Court correctly decided the
state-law question, resolution of the First Amendment issue
would be unnecessary. We conclude, however, that special
considerations in this case mandate that we first resolve the
constitutional questions.


*123  The purpose of the Speech or Debate Clause
is to protect Members of Congress “not only from the
consequences of litigation's results but also from the burden
of defending themselves.” Dombrowski v. Eastland, 387 U.S.
82, 85, 87 S.Ct. 1425, 1427, 18 L.Ed.2d 577 (1967). See
also Eastland v. United States Servicemen's Fund, 421 U.S.
491, 503, 95 S.Ct. 1813, 1821, 44 L.Ed.2d 324 (1975). If
the respondents have immunity under the Clause, no other
questions need be considered for they may “not be questioned
in any other Place.”
 Ordinarily, consideration of the constitutional issue would
end with resolution of the Speech or Debate Clause question.
We would then remand for the Court of Appeals to consider
the issue of state law. Here, however, there is an indication
that the Court of Appeals would not affirm the state-law
holding. We surmise this because, in explaining its conclusion
that the press release and the newsletters were protected by
the Speech or Debate Clause, the Court of Appeals stated:
“[T]he statements in the press release intimating that Dr.
Hutchinson had made a personal fortune and that the research
was ‘perhaps duplicative’ may be defamatory falsehoods.”
579 F.2d, at 1035 n. 15. In light of that surmise, what we
said in Wolston v. Reader's Digest, Inc., 443 U.S. 157, at 161
n. 2, 99 S.Ct. 2701, at 2704 n. 2, 61 L.Ed.2d 450, is also
appropriate here: “We assume that the Court of Appeals is as
familiar as we are with the general principle that dispositive
issues of statutory and local law are to be treated before
reaching constitutional issues. . . . We interpret the footnote to
the Court of Appeals opinion in this case, where jurisdiction
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is based upon diversity of citizenship, to indicate its view
that . . . the appeal could not be decided without reaching
the constitutional question.” In light of the necessity to do so,
we therefore reach the First Amendment issue as well as the
Speech or Debate Clause question.


IV


 In support of the Court of Appeals holding that newsletters
and press releases are protected by the Speech or Debate
Clause, respondents rely upon both historical precedent and
*124  present-day congressional practices. They contend that


impetus for the Speech or Debate Clause privilege in our
Constitution came from the history of parliamentary efforts
to protect the right of members to criticize the spending of
the Crown and from the prosecution of a Speaker of the
House of Commons for publication of a report outside of
Parliament. Respondents also contend that in the modern day
very little speech or debate occurs on the floor of either
House; from this they argue that press releases and newsletters
are necessary for Members of Congress to communicate with
other Members. For example, in his deposition Proxmire
testified:
“I have found in 19 years in the Senate that very often a
statement on the floor of the Senate or something that appears
in the Congressional Record misses the attention of most
members of the Senate, and virtually all members of the
House, because they don't read the Congressional Record. If
they are handed a news release, **2683  or something, that
is going to call it to their attention . . ..” App., at 220.


Respondents also argue that an essential part of the duties of
a Member of Congress is to inform constituents, as well as
other Members, of the issues being considered.


The Speech or Debate Clause has been directly passed on
by this Court relatively few times in 190 years. Eastland v.
United States Servicemen's Fund, supra; Doe v. McMillan,
412 U.S. 306, 93 S.Ct. 2018, 36 L.Ed.2d 912 (1973); Gravel
v. United States, 408 U.S. 606, 92 S.Ct. 2614, 33 L.Ed.2d
583 (1972); United States v. Brewster, 408 U.S. 501, 92
S.Ct. 2531, 33 L.Ed.2d 507 (1972); Dombrowski v. Eastland,
supra; United States v. Johnson, 383 U.S. 169, 86 S.Ct. 749,
15 L.Ed.2d 681 (1966); Kilbourn v. Thompson, 103 U.S. 168,
26 L.Ed. 377 (1881). Literal reading of the Clause would,
of course, confine its protection narrowly to a “Speech or
Debate in either House.” But the Court has given the Clause


a practical rather than a strictly literal reading which would
limit the protection to utterances made within the four walls of
either Chamber. Thus, we have held that committee hearings
are protected, even if held outside the Chambers; committee
reports are also protected. *125  Doe v. McMillan, supra;
Gravel v. United States, supra. Cf. Coffin v. Coffin, 4 Mass.
*1, *27–*28 (1808).


The gloss going beyond a strictly literal reading of the Clause
has not, however, departed from the objective of protecting
only legislative activities. In Thomas Jefferson's view:
“[The privilege] is restrained to things done in the House
in a Parliamentary course . . . . For [the Member] is not to
have privilege contra morem parliamentarium, to exceed the
bounds and limits of his place and duty.” T. Jefferson, A
Manual of Parliamentary Practice 20 (1854), reprinted in The
Complete Jefferson 704 (S. Padover ed. 1943).


One of the draftsmen of the Constitution, James Wilson,
expressed a similar thought in lectures delivered between
1790 and 1792 while he was a Justice of this Court.
He rejected Blackstone's statement, 1 W. Blackstone,
Commentaries * 164, that Parliament's privileges were
preserved by keeping them indefinite:
“Very different is the case with regard to the legislature of
the United States . . .. The great maxims, upon which our
law of parliament is founded, are defined and ascertained
in our constitutions. The arcana of privilege, and the arcana
of prerogative, are equally unknown to our system of
jurisprudence.” 2 J. Wilson, Works 35 (J. Andrews ed.


1896).12


In this respect, Wilson was underscoring the very purpose
of our Constitution—inter alia, to provide written definitions
of the powers, privileges, and immunities granted rather
than rely on evolving constitutional concepts identified from
diverse sources as in English law. Like thoughts were
expressed *126  by Joseph Story, writing in the first edition
of his Commentaries on the Constitution in 1833:
“But this privilege is strictly confined to things done in the
course of parliamentary proceedings, and does not cover
things done beyond the place and limits of duty.” Id., § 863,
at 329.


Cf. Coffin v. Coffin, supra, at *34.


In United States v. Brewster, supra, we acknowledged the
historical roots of the Clause going back to the long struggle
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between the English House of Commons and the Tudor and
Stuart monarchs when both criminal and civil processes were
employed by Crown authority to intimidate legislators. Yet
we cautioned that the Clause
“must be interpreted in light of the American experience,
and in the context of the American constitutional scheme of
government rather than the English parliamentary system. . . .
[T]heir **2684  Parliament is the supreme authority,
not a coordinate branch. Our speech or debate privilege
was designed to preserve legislative independence, not
supremacy.” 408 U.S., at 508, 92 S.Ct., at 2535.


Nearly a century ago, in Kilbourn v. Thompson, supra, 103
U.S., at 204, this Court held that the Clause extended “to
things generally done in a session of the House by one of
its members in relation to the business before it.” (Emphasis
added.) More recently we expressed a similar definition of the
scope of the Clause:
“Legislative acts are not all-encompassing. The heart of the
Clause is speech or debate in either House. Insofar as the
Clause is construed to reach other matters, they must be an
integral part of the deliberative and communicative processes
by which Members participate in committee and House
proceedings with respect to the consideration and passage
or rejection of proposed legislation or with respect to other
matters which the Constitution places within the jurisdiction
of either House. As the *127  Court of Appeals put it, the
courts have extended the privilege to matters beyond pure
speech or debate in either House, but ‘only when necessary
to prevent indirect impairment of such deliberations.’ ”
Gravel v. United States,, 408 U.S., at 625, 92 S.Ct., at 2627
(quoting United States v. Doe, 455 F.2d 753, 760 (CA1 1972))
(emphasis added).


Cf. Doe v. McMillan, 412 U.S., at 313–314, 317, 93 S.Ct., at
2025, 2027; United States v. Brewster, 408 U.S., at 512, 515–
516, 517–518, 92 S.Ct., at 2537, 2538–2539, 2540; Long v.
Ansell, 293 U.S. 76, 82, 55 S.Ct. 21, 22, 79 L.Ed. 208 (1934).


Whatever imprecision there may be in the term “legislative
activities,” it is clear that nothing in history or in the explicit
language of the Clause suggests any intention to create
an absolute privilege from liability or suit for defamatory
statements made outside the Chamber. In Brewster, supra, 408
U.S., at 507, 92 S.Ct., at 2535, we observed:
“The immunities of the Speech or Debate Clause were not
written into the Constitution simply for the personal or private
benefit of Members of Congress, but to protect the integrity


of the legislative process by insuring the independence of
individual legislators.”


Claims under the Clause going beyond what is needed to
protect legislative independence are to be closely scrutinized.
In Brewster we took note of this:
“The authors of our Constitution were well aware of the
history of both the need for the privilege and the abuses that
could flow from two sweeping safeguards. In order to preserve
other values, they wrote the privilege so that it tolerates and
protects behavior on the part of Members not tolerated and
protected when done by other citizens, but the shield does not
extend beyond what is necessary to preserve the integrity of
the legislative process.” 408 U.S., at 517, 92 S.Ct., at 2540
(emphasis added).


Indeed, the precedents abundantly support the conclusion that
a Member may be held liable for republishing defamatory
*128  statements originally made in either House. We


perceive no basis for departing from that long-established
rule.


Mr. Justice Story in his Commentaries, for example,
explained that there was no immunity for republication of a
speech first delivered in Congress:
“Therefore, although a speech delivered in the house of
commons is privileged, and the member cannot be questioned
respecting it elsewhere; yet, if he publishes his speech, and
it contains libellous matter, he is liable to an action and
prosecution therefor, as in common cases of libel. And the
same principles seem applicable to the privilege of debate
and speech in congress. No man ought to have a right to
defame others under colour of a performance of the duties of
his office. And if he does so in the actual discharge of his
duties in congress, that furnishes no reason, why he should be
**2685  enabled through the medium of the press to destroy


the reputation, and invade the repose of other citizens. It is
neither within the scope of his duty, nor in furtherance of
public rights, or public policy. Every citizen has as good a
right to be protected by the laws from malignant scandal,
and false charges, and defamatory imputations, as a member


of congress has to utter them in his seat.”13 2 J. Story,
Commentaries *129  on the Constitution § 863, p. 329 (1833)
(emphasis added).


See also L. Cushing, Elements of the Law and Practice of
Legislative Assemblies in the United States of America ¶ 604,
p. 244 (1st ed. reprint 1971).
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Story summarized the state of the common law at the time
the Constitution was drafted, recalling that Parliament had
by then succeeded in its struggle to secure freedom of
debate. But the privilege did not extend to republication
of libelous remarks even though first made in Parliament.
Thus, in King v. Lord Abingdon, 1 Esp. 225, 170 Eng.Rep.
337 (N.P.1794), Lord Chief Justice Kenyon rejected Lord
Abingdon's argument that parliamentary privilege protected
him from suit for republication of a speech first made in the
House of Lords:
“[A]s to the words in question, had they been spoken in the
House of Lords, and confined to its walls, [the] Court would
have had no jurisdiction to call his Lordship before them, to
answer for them as an offence; but . . . in the present case, the
offence was the publication under his authority and sanction,
and at his expense: . . . a member of Parliament had certainly
a right to publish his speech, but that speech should not be
made the vehicle of slander against any individual; if it was,
it was a libel . . ..” Id., at 228, 170 Eng.Rep., at 338.


A similar result was reached in King v. Creevey, 1 M. & S.
273, 105 Eng.Rep. 102 (K.B.1813).


*130  In Gravel v. United States, 408 U.S., at 622–626, 92
S.Ct., at 2625–2628, we recognized that the doctrine denying
immunity for republication had been accepted in the United
States:
“[P]rivate publication by Senator Gravel . . . was in no
way essential to the deliberations of the Senate; nor does
questioning as to private publication threaten the integrity or
independence of the Senate by impermissibly exposing its
deliberations to executive influence.” Id., at 625, 92 S.Ct., at
2627.


We reaffirmed that principle in Doe v. McMillan, 412 U.S., at
314–315, 93 S.Ct., at 2025–2026:
“A Member of Congress may not with impunity publish a
libel from the speaker's stand in his home district, and clearly
the Speech or Debate Clause would not protect such an act
even though the libel **2686  was read from an official
committee report. The reason is that republishing a libel under
such circumstances is not an essential part of the legislative
process and is not part of that deliberative process ‘by which
Members participate in committee and House proceedings.’
” (Footnote omitted; quoting from Gravel v. United States,


supra, 408 U.S., at 625, 92 S.Ct., at 2627.)14


We reach a similar conclusion here. A speech by Proxmire
in the Senate would be wholly immune and would be
available to other Members of Congress and the public in
the Congressional Record. But neither the newsletters nor the
press release was “essential to the deliberations of the Senate”
and neither was part of the deliberative process.


Respondents, however, argue that newsletters and press
releases are essential to the functioning of the Senate; without
*131  them, they assert, a Senator cannot have a significant


impact on the other Senators. We may assume that a Member's
published statements exert some influence on other votes
in the Congress and therefore have a relationship to the
legislative and deliberative process. But in Brewster, 408
U.S., at 512, we rejected respondents' expansive reading of
the Clause:
“It is well known, of course, that Members of the Congress
engage in many activities other than the purely legislative
activities protected by the Speech or Debate Clause. These
include . . . preparing so-called ‘news letters' to constituents,
news releases, and speeches delivered outside the Congress.”


There we went on to note that United States v. Johnson,
383 U.S. 169, 86 S.Ct. 749, 15 L.Ed.2d 681 (1966), had
carefully distinguished between what is only “related to
the due functioning of the legislative process,” and what
constitutes the legislative process entitled to immunity under
the Clause:
“In stating that those things [Johnson's attempts to influence
the Department of Justice] ‘in no wise related to the due
functioning of the legislative process' were not covered by the
privilege, the Court did not in any sense imply as a corollary
that everything that ‘related’ to the office of a Member was
shielded by the Clause. Quite the contrary in Johnson we held,
citing Kilbourn v. Thompson, supra, that only acts generally
done in the course of the process of enacting legislation were
protected.


“In no case has this Court ever treated the Clause as protecting
all conduct relating to the legislative process.


“. . . In its narrowest scope, the Clause is a very large,
albeit essential, grant of privilege. It has enabled reckless
men to slander [by speech or debate] and even destroy *132
others with impunity, but that was the conscious choice of
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the Framers. 408 U.S., at 513–516, 92 S.Ct., at 2538–2539.
(Emphasis in original.)


We are unable to discern any “conscious choice” to grant
immunity for defamatory statements scattered far and wide
by mail, press, and the electronic media.


Respondents also argue that newsletters and press releases are
privileged as part of the “informing function” of Congress.
Advocates of a broad reading of the “informing function”
sometimes tend to confuse two uses of the term “informing.”
In one sense, Congress informs itself collectively by way
of hearings of its committees. It was in that sense that
Woodrow Wilson used “informing” in a statement quoted
by respondents. In reality, Wilson's statement related to
congressional efforts to learn of the activities of the Executive
Branch and administrative agencies; he did not include wide-
ranging inquiries by individual Members on subjects of their
choice. Moreover, **2687  Wilson's statement itself clearly
implies a distinction between the informing function and the
legislative function:
“Unless Congress have and use every means of acquainting
itself with the acts and the disposition of the administrative
agents of the government, the country must be helpless
to learn how it is being served; and unless Congress
both scrutinize these things and sift them by every form
of discussion, the country must remain in embarrassing,
crippling ignorance of the very affairs which it is most
important that it should understand and direct. The informing
function of Congress should be preferred even to its
legislative function. . . . [T]he only really self-governing
people is that people which discusses and interrogates its
administration.” W. Wilson, Congressional Government 303
(1885).


It is in this narrower Wilsonian sense that this Court
has employed “informing” in previous cases holding
that congressional *133  efforts to inform itself through
committee hearings are part of the legislative function.


The other sense of the term, and the one relied upon by
respondents, perceives it to be the duty of Members to tell
the public about their activities. Valuable and desirable as it
may be in broad terms, the transmittal of such information
by individual Members in order to inform the public and
other Members is not a part of the legislative function or


the deliberations that make up the legislative process.15 As a
result, transmittal of such information by press releases and
newsletters is not protected by the Speech or Debate Clause.


Doe v. McMillan, 412 U.S. 306, 93 S.Ct. 2018, 36 L.Ed.2d
912 (1973), is not to the contrary. It dealt only with reports
from congressional committees, and held that Members of
Congress could not be held liable for voting to publish
a report. Voting and preparing committee reports are the
individual and collective expressions of opinion within the
legislative process. As such, they are protected by the Speech
or Debate Clause. Newsletters and press releases, by contrast,
are primarily means of informing those outside the legislative
forum; they represent the views and will of a single Member.
It does not disparage either their value or their importance to
hold that they are not entitled to the protection of the Speech
or Debate Clause.


V


 Since New York Times Co. v. Sullivan, 376 U.S. 254, 84


S.Ct. 710, 11 L.Ed.2d 686 (1964),16 this Court has sought
to define the accommodation *134  required to assure the
vigorous debate on public issues that the First Amendment
was designed to protect while at the same time affording
protection to the reputations of individuals. E. g., Time, Inc. v.
Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976);
Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41
L.Ed.2d 789 (1974); Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 91 S.Ct. 1811, 29 L.Ed.2d 296 (1971); St. Amant
v. Thompson, 390 U.S. 727, 88 S.Ct. 1323, 20 L.Ed.2d 262
(1968); Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct.
1975, 18 L.Ed.2d 1094 (1967); Rosenblatt v. Baer, 383 U.S.
75, 86 S.Ct. 669, 15 L.Ed.2d 597 (1966). In Gertz v. Robert
Welch, Inc., the Court offered a general definition of “public
figures”:


“For the most part those who attain this status [of public
figure] have assumed **2688  roles of especial prominence
in the affairs of society. Some occupy positions of such
persuasive power and influence that they are deemed public
figures for all purposes. More commonly, those classed
as public figures have thrust themselves to the forefront
of particular public controversies in order to influence the
resolution of the issues involved. In either event, they invite
attention and comment.” 418 U.S. at 345, 94 S.Ct. at 3009.


It is not contended that Hutchinson attained such prominence
that he is a public figure for all purposes. Instead, respondents
have argued that the District Court and the Court of Appeals
were correct in holding that Hutchinson is a public figure for
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the limited purpose of comment on his receipt of federal funds
for research projects. That conclusion was based upon two
factors: first, Hutchinson's successful application for federal
funds and the reports in local newspapers of the federal grants;
second, Hutchinson's access to the media, as demonstrated by
the fact that some newspapers and wire services reported his
response to the announcement of the Golden Fleece Award.
Neither of those factors demonstrates *135  that Hutchinson
was a public figure prior to the controversy engendered by the
Golden Fleece Award; his access, such as it was, came after
the alleged libel.


On this record, Hutchinson's activities and public profile are
much like those of countless members of his profession.
His published writings reach a relatively small category of
professionals concerned with research in human behavior. To
the extent the subject of his published writings became a
matter of controversy, it was a consequence of the Golden
Fleece Award. Clearly, those charged with defamation cannot,
by their own conduct, create their own defense by making
the claimant a public figure. See Wolston v. Reader's Digest
Assn., Inc., 443 U.S. 157, 167–168, 99 S.Ct. 2701, 2708, 61
L.Ed.2d 450.


Hutchinson did not thrust himself or his views into public
controversy to influence others. Respondents have not
identified such a particular controversy; at most, they point to
concern about general public expenditures. But that concern
is shared by most and relates to most public expenditures; it is
not sufficient to make Hutchinson a public figure. If it were,
everyone who received or benefited from the myriad public
grants for research could be classified as a public figure—a
conclusion that our previous opinions have rejected. The “use
of such subject-matter classifications to determine the extent
of constitutional protection afforded defamatory falsehoods
may too often result in an improper balance between the
competing interests in this area.” Time, Inc. v. Firestone,
supra, 424 U.S., at 456, 96 S.Ct., at 966.


Moreover, Hutchinson at no time assumed any role of
public prominence in the broad question of concern about
expenditures. Neither his applications for federal grants nor
his publications in professional journals can be said to have
invited that degree of public attention and comment on his
receipt of federal grants essential to meet the public figure


level. The petitioner in Gertz v. Robert Welch, Inc., had
published books and articles on legal issues; he had been
*136  active in local community affairs. Nevertheless, the


Court concluded that his activities did not make him a public
figure.


Finally, we cannot agree that Hutchinson had such access
to the media that he should be classified as a public
figure. Hutchinson's access was limited to responding to the
announcement of the Golden Fleece Award. He did not have
the regular and continuing access to the media that is one of
the accouterments of having become a public figure.


We therefore reverse the judgment of the Court of Appeals
and remand the case to the Court of Appeals for further
proceedings consistent with this opinion.


Reversed and remanded.


Mr. Justice STEWART joins in all but footnote 10 of the
Court's opinion. He cannot agree that the question whether a
communication by a Congressman or a member **2689  of
his staff with a federal agency is entitled to Speech or Debate
Clause immunity depends upon whether the communication
is defamatory. Because telephone calls to federal agency
officials are a routine and essential part of the congressional
oversight function, he believes such activity is protected by
the Speech or Debate Clause.


Mr. Justice BRENNAN, dissenting.


I disagree with the Court's conclusion that Senator Proxmire's
newsletters and press releases fall outside the protection of
the speech-or-debate immunity. In my view, public criticism
by legislators of unnecessary governmental expenditures,
whatever its form, is a legislative act shielded by the Speech
or Debate Clause. I would affirm the judgment below for the
reasons expressed in my dissent in Gravel v. United States,
408 U.S. 606, 648, 92 S.Ct. 2614, 2637, 33 L.Ed.2d 583
(1972).


All Citations


443 U.S. 111, 99 S.Ct. 2675, 61 L.Ed.2d 411, 5 Media L. Rep.
1279


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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1 There is disagreement over the actual total. The speech said the total was “over $500,000.” In preparation for trial, both
sides have offered higher estimates of the total amount.


2 Reports of Hutchinson's research were published in scientific journals. The research is not unlike the studies of primates
reported in less technical periodicals such as the National Geographic. E. g., Fossey, More Years with Mountain Gorillas,
140 National Geographic 574 (1971); Galdikas-Brindamour, Orangutans, Indonesia's “People of the Forest,” 148 National
Geographic 444 (1975); Goodall, Life and Death at Gombe, 155 National Geographic 592 (1979); Goodall, My Life Among
Wild Chimpanzees, 124 National Geographic 272 (1963); Strum, Life With the “Pumphouse Gang”: New Insights into
Baboon Behavior, 147 National Geographic 672 (1975).


3 Proxmire is not certain that he actually delivered the speech on the Senate floor. He said that he might have merely
inserted it into the Congressional Record. App. 220–221. In light of that uncertainty, the question arises whether a
nondelivered speech printed in the Congressional Record is covered by the Speech or Debate Clause. This Court has
never passed on that question and neither the District Court nor the Court of Appeals seemed to think it was important.
Nevertheless, we assume, without deciding, that a speech printed in the Congressional Record carries immunity under
the Speech or Debate Clause as though delivered on the floor.


4 The parties agree that Proxmire referred to research like Hutchinson's on at least one television show. They do not agree
whether there were other appearances on either radio or television. Hutchinson has suggested that there were others
and has produced affidavits to support his suggestion. Proxmire cannot recall any others.


5 Senate Resolution 543, 94th Cong., 2d Sess. (1976), authorized respondents and an additional member of Proxmire's
staff to give deposition testimony. 122 Cong.Rec. 29876 (1976).


6 On April 13, 1976, Hutchinson had written to Proxmire requesting that he retract certain erroneous statements made in
the 1975 press release.


7 Of course, in light of Proxmire's uncertainty, see n. 3, supra, there is no assurance that there even was a speech on
the Senate floor.


8 The District Court also concluded that Hutchinson was a “public official.” 431 F.Supp., at 1327–1328. The Court of Appeals
did not decide whether that conclusion was correct. 579 F.2d 1027, 1035 n. 14 (CA7 1978). We therefore express no
opinion on the issue. The Court has not provided precise boundaries for the category of “public official”; it cannot be
thought to include all public employees, however.


9 Considering the nuances of the issues raised here, we are constrained to express some doubt about the so-called “rule.”
The proof of “actual malice” calls a defendant's state of mind into question, New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), and does not readily lend itself to summary disposition. See 10 C. Wright & A.
Miller, Federal Practice and Procedure § 2730, pp. 590–592 (1973). Cf. Herbert v. Lando, 441 U.S. 153, 99 S.Ct. 1635,
60 L.Ed.2d 115 (1979). In the present posture of the case, however, the propriety of dealing with such complex issues
by summary judgment is not before us.


10 Respondents did not cross petition; neither did they argue that the Speech or Debate Clause protected the followup
telephone calls made by Schwartz to governmental agencies or the television and radio interviews of Proxmire. Instead,
respondents relied only upon the protection afforded by the First Amendment. In light of our conclusion, infra, that
Hutchinson is not a public figure, respondents would nevertheless be entitled to raise the Speech or Debate Clause
as an alternative ground for supporting the judgment. From our conclusion, infra, that the Speech or Debate Clause
does not protect the republication of libelous remarks, it follows that libelous remarks in the followup telephone calls to
executive agencies and in the television and radio interviews are not protected. Regardless of whether and to what extent
the Speech or Debate Clause may protect calls to federal agencies seeking information, it does not protect attempts to
influence the conduct of executive agencies or libelous comments made during the conversations. Cf. United States v.
Johnson, 383 U.S. 169, 172, 86 S.Ct. 749, 751, 15 L.Ed.2d 681 (1966); United States v. Brewster, 408 U.S. 501, 512–
513, 92 S.Ct. 2531, 2537–2538, 33 L.Ed.2d 507 (1972).


11 Petitioner has not sought review of this conclusion; we express no opinion as to its correctness.


12 But see T. Jefferson, A. Manual of Parliamentary Practice 15–16 (1854), reprinted in The Complete Jefferson 702 (S.
Padover ed. 1943) (quoting Blackstone with approval).


13 Story acknowledged the arguments to the contrary: “It is proper, however, to apprise the learned reader, that it has been
recently denied in congress by very distinguished lawyers, that the privilege of speech and debate in congress does not
extend to publication of his speech. And they ground themselves upon an important distinction arising from the actual
differences between English and American legislation. In the former, the publication of the debates is not strictly lawful,
except by license of the house. In the latter, it is a common right, exercised and supported by the direct encouragement
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of the body. This reasoning deserves a very attentive examination.” 2 J. Story, Commentaries on the Constitution § 863,
pp. 329–330 (1833).
At oral argument, counsel for respondents referred to a note in the fifth edition of the Commentaries saying that the
Speech or Debate Clause protected the circulation to constituents of copies of speeches made in Congress. Tr. of Oral
Arg. 43. In attributing the note to Story, counsel made an understandable mistake. As explained in the preface to the fifth
edition, that note was added by the editor, Melville Bigelow. The note does not appear in Story's first edition. Moreover, it
is clear from the text of the note and the sources cited that Bigelow did not mean that there was an absolute privilege for
defamatory remarks contained in a speech mailed to constituents as there would be if the mailing was protected by the
Speech or Debate Clause. Instead, he suggested that there was a qualified privilege, akin to that for accurate newspaper
reports of legislative proceedings.


14 It is worth noting that the Rules of the Senate forbid disparagement of other Members on the floor. Senate Rule XIX (Apr.
1979). See also T. Jefferson, A. Manual of Parliamentary Practice 40–41 (1854), reprinted in The Complete Jefferson
714–715 (S.Padover ed. 1943).


15 Provision for the use of the frank, 39 U.S.C. § 3210, does not alter our conclusion. Congress, by granting franking
privileges, stationery allowances, and facilities to record speeches and statements for radio broadcast cannot expand
the scope of the Speech or Debate Clause to render immune all that emanates via such helpful facilities.


16 Neither the District Court nor the Court of Appeals considered whether the New York Times standard can apply to an
individual defendant rather than to a media defendant. At oral argument, counsel for Hutchinson stated that he had not
conceded that the New York Times standard applied. Tr. of Oral Arg. 18. This Court has never decided the question; our
conclusion that Hutchinson is not a public figure makes it unnecessary to do so in this case.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Manufacturer of loudspeakers brought action against
consumer product testing organization alleging product
disparagement arising out of the organization's publication
of a review of manufacturer's loudspeakers. The United
States District Court for the District of Massachusetts,
Anthony Julian, Senior District Judge, 508 F.Supp. 1249
entered judgment in favor of manufacturer, and consumer
product testing organization appealed. The Court of Appeals,
Bownes, Circuit Judge, held that there was no clear
and convincing evidence that consumer product testing
organization published statement that individual instruments
heard through loudspeakers tended to wander about the room
with knowledge that it was false or with reckless disregard of
whether it was false or not, and thus it could not be held liable.


Reversed.


Levin H. Campbell, Circuit Judge, concurred specially and
filed opinion.
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& Co., Inc., et al., amici curiae.


Before DAVIS*, CAMPBELL and BOWNES, Circuit Judges.


Opinion


BOWNES, Circuit Judge.


This product disparagement case arises from an article
evaluating the Bose 901 Series I stereo loudspeaker system
by Consumer Reports, the monthly magazine of defendant-
appellant, Consumers Union (CU). The district court found,
in a bench trial limited to liability, that one statement in
the article was false and was published with knowledge that
it was false or with reckless disregard of its falsity. Bose
Corp. v. Consumers Union of the United States, Inc., 508
F.Supp. 1249 (D.Mass.1981) (Julian, J.). In a subsequent
trial, damages were *191  assessed in the amount of
$115,296.00 plus interest and costs of $95,609.64. Bose Corp.
v. Consumers Union of the United States, Inc., 529 F.Supp.
359 (D.Mass.1981) (Caffrey, J.). CU appeals both the finding
of liability and the assessment of damages. We reverse on the
issue of liability.


The Facts
Dr. Amar Bose founded the Bose Corporation in 1964 and is
the corporation's principal owner and chief executive officer.
CU conceded that he is an expert in the field of loudspeaker


design.1 Dr. Bose designed the Bose 901 in 1967, and it
was first marketed late in that year or early in 1968. The
shape and design of these loudspeakers were “unique and
unconventional.” Bose, 508 F.Supp. at 1252. Each of the
two loudspeaker cabinets in the system had the five-sided
shape of a baseball home plate when viewed from above; one
side in the front faced the listener and two sides in the rear
faced away from the listener. The front face of each cabinet


contained one driver2 and each of the two rear faces had four
drivers. As a result, the listener received one-ninth of the
sound directly from the loudspeakers and eight-ninths of the
sound by reflection off the wall behind the speakers.
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Consumer Reports provides information about consumer
products to mail subscribers and newsstand customers. At
the time the article in question was published the magazine
enjoyed “a very favorable reputation for independence,


integrity, accuracy, and freedom from bias.” Id. at 1252.3 In
the article, entitled “Loudspeakers,” CU evaluated the quality
and performance of twenty-four loudspeakers based on tests
it had conducted. In a section boxed off from the main portion
of the article and entitled “Some speakers of special interest,”
seven paragraphs of the eight-page article discussed the Bose
901. One other speaker, the Harmon-Kardon HK50, was also
evaluated in this section.


The article explained the novel design of the Bose 901 as an
attempt to simulate the sound patterns in a live concert hall,
where listeners hear most of the sound after reflection off the
walls and not directly from the orchestra. After describing
the various components of the Bose system, the article next
explained a test in which CU engineers compared the Bose


901 to another speaker4 by using a special recording “of a
cricket-like noisemaker moving from extreme left to extreme
right.” CU played the recording through the speakers in a
listening room and “asked a panel to judge the direction from
which the sound appeared to come.” CU concluded from this
test that, “at least for pinpointing sharp noises, there appeared
to be no difference between the speaker systems.”


The next two paragraphs of the article described the results of
a second test that CU performed on the Bose 901:


We repeated the experiment using a variety of stereo
sounds. When it came to music, the panelists immediately
noted a remarkable difference between the systems.
The Bose 901 seemed considerably more spacious and
reverberant, actually to the point of giving the impression
that the wall of the listening room had dropped away. The
effect was rather dramatic and was felt from any listening
position.


*192  But after listening to a number of recordings, it
became clear that the panelists could pinpoint the location
of various instruments much more easily with a standard
speaker than with the Bose system. Worse, individual
instruments heard through the Bose system seemed to grow
to gigantic proportions and tended to wander about the
room. For instance, a violin appeared to be 10 feet wide
and a piano stretched from wall to wall. With orchestral
music, such effects seemed inconsequential. But we think


they might become annoying when listening to soloists.
On an impulse, we also played some monophonic records
through the Bose. To our surprise, they too acquired the
same spacial openness and size distortions as the stereo
records.


The article then discussed the sound quality of the Bose
901 and stated that if the speaker had been tested with the
main group of speakers “it would have fallen between the
high- and medium-accuracy groups. The overall sound was
of good quality ... [but] the speakers tended to overemphasize
the middle bass, giving it a somewhat overly full, heavy
sound.” The article concluded that because the Bose 901 “is
so unusual ... a prospective buyer must listen to it and judge
it for himself.” It noted that the Bose 901 “requires a gigantic
amount of power” and recommended “an amplifier of 50


watts per channel for the deepest base response.”5


The Findings of the District Court
The court determined that under the applicable law of product


disparagement,6 it was the plaintiff's burden to prove that the
statements made by CU were of a disparaging or defamatory
nature and that the statements were false. After concluding
that “the Article, when read as a whole is disparaging,” the
court proceeded to analyze in detail each alleged factual
error in the article to determine if it was false and if it was
disparaging. It found that although the use of the words “panel
and panelists” was misleading because there were only two
persons doing the testing, it was not disparaging. Bose's attack
on the “sound quality” critique was rejected on the grounds
that “it is nothing more than an opinion and, as such, it cannot
be proved to be true or false,” citing to Gertz v. Robert Welch,
Inc., 418 U.S. 323, 339, 94 S.Ct. 2997, 3006, 41 L.Ed.2d 789
(1974). The court found that Bose had not sustained its burden
of proof that the statement as to the power requirements of the
system was false.


The district court's finding of liability was based on part of
one sentence in the article which reads: “Worse, individual
instruments heard through the Bose system seemed to grow
to gigantic proportions and tended to wander about the
room.” The court, in its analysis, divided the sentence into
two parts. It found that the description “seemed to grow to
gigantic proportions” had not been proven false but found
the statement that the instruments “tended to wander about
the room” was both false and disparaging. The evidence on
which this finding was based is summarized as follows. CU's
two employees who conducted the listening test “testified



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=Icd0aa980931311d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_3006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3006

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=Icd0aa980931311d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_3006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3006

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=Icd0aa980931311d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_708_3006&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3006





Bose Corp. v. Consumers Union of U.S., Inc., 692 F.2d 189 (1982)
8 Media L. Rep. 2391


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3


that the wandering sounds they heard were confined to an
area within a few feet of the wall near which the Bose
901 loudspeakers were placed.” CU conceded that the words
“about the room” might not have described the wandering
with precise accuracy, but argued that the wandering of
sound was important to consumers, not where it wandered.
CU maintained that the statement was substantially true
because it accurately described the important observation.
The district court referred to testimony that an amount of
movement is expected with all stereo speakers and concluded
that the location of the sounds' movement was as important
to a consumer as the fact of movement. *193  Thus, the
court found the statement not to be substantially true. After
rejecting CU's argument that the statements in the article
about “a violin appear[ing] to be 10 feet wide and a piano
stretch[ing] from wall to wall” modified the statements about
wandering sounds to imply that the wandering occurred
along the wall between the speakers, the court stated that
the ordinary meaning of “about” the room was “around”
the room. The court found the statement to be disparaging:
“A statement that attributes such grotesque qualities as
instruments wandering about the room to the plaintiff's
product could have no effect other than to harm the reputation
of the product.” The use of the word “worse” to introduce the
statement in the article showed that CU intended it to have a
harmful effect.


Having determined that Bose had proved by a preponderance
of the evidence that the statement about individual
instruments tending to wander about the room was false and
disparaging, the district court proceeded to analyze the impact
of the first amendment on the standard of care required of CU.
It cited several lower court decisions and discussed the first
amendment balance between the need for an uninhibited press
and the legitimate state interest in compensating victims of
defamation in concluding that the actual malice standard of
New York Times v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11
L.Ed.2d 686 (1964), applies to product disparagement cases.
It then applied the analysis of Bruno & Stillman, Inc. v. Globe
Newspaper Co., 633 F.2d 583 (1st Cir.1980), to conclude that
“Bose is a public figure, at least with respect to the limited
issues of the characteristics and quality of the Bose,” and was
required to show by clear and convincing proof that CU's false
statement was published with knowledge that it was false or
with reckless disregard of its truth of falsity. CU's project
engineer, Arnold Seligson, conducted the listening test and
wrote the words upon which the statements in the article were
based. Due in part to his demeanor at trial, the court found that
Seligson's testimony as to what the words “about the room”


meant was not credible. Seligson maintained that he perceived
that the wandering sounds were confined to an area near the
wall behind the loudspeakers. The court found that Seligson
was too intelligent to not be aware of the ordinary meaning
of “about” and thus concluded that Seligson knew at the time
of publication that the article did not accurately describe the
effects he had perceived during the test. In the court's view,
this was clear and convincing proof that CU “published a false
statement of material fact with the knowledge that it was false
or with reckless disregard of its truth or falsity.”


Our Review
As the parties acknowledge, the first amendment permeates
our review. The question of the truth or falsity of the statement
that individual instruments tended to wander about the room
is intertwined with the question of whether that statement is
one of opinion or fact; both questions are difficult to answer.
CU argues that if the statement is considered in its full context
it becomes clear that the statement is merely the opinion of the
panelists who conducted the listening test. This full context
includes the tentative language that “instruments ... seemed
to grow” and “tended to wander,” that “[w]ith orchestral
music, such effects seemed inconsequential [although] we
think they might become annoying when listening to soloists,”
and finally that “the Bose system is so unusual that a
prospective buyer must listen to it and judge for himself.”
CU cites numerous cases to support the proposition that a
reviewer's published description of what he or she observed
in a public performance, book, or restaurant is protected by
the first amendment. Also, the Supreme Court has stated that
“[u]nder the First Amendment there is no such thing as a
false idea. However pernicious an opinion may seem, we
depend for its correction not on the conscience of judges
and juries but on the competition of other ideas.” Gertz v.
Robert Welch, Inc., 418 U.S. 323, 339–40, 94 S.Ct. 2997,
3006–07, 41 L.Ed.2d 789 (1974) (dictum) (footnote omitted).
This statement of the Court implies *194  that an opinion
can be neither true nor false as a matter of constitutional
law. The proposition that an opinion can be neither true nor


false also is reasonable as a matter of common sense.7 The
determination of whether a statement is one of opinion or
fact, however, is difficult to make and perhaps unreliable as a
basis for decision. Cf. W. Prosser, Law of Torts 820 (4th ed.
1971) (discussing the “unsatisfactory and unreliable” opinion
limitation of common law and citing Titus, Statement of
Fact Versus Statement of Opinion—Dispute in Fair Comment,
15 Vand.L.Rev. 1203 (1962); Note, 62 Harv.L.Rev. 1207
(1949)). Although CU's argument that the statement is an
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opinion is plausible, the seeming scientific nature of the
article—indicated by quantitative ratings, a description in the
beginning of the article of the laboratory testing performed,
and the use of such terms as “panelists” and “engineers”
to describe the CU employees who performed the tests—
would support the position that the statements are factual.
See Hotchner v. Castillo-Puche, 551 F.2d 910, 913 (2nd Cir.),
cert. denied sub nom. Hotchner v. Doubleday, 434 U.S. 834,
98 S.Ct. 120, 54 L.Ed.2d 95 (1977) (An expression of an
opinion may become as damaging as an assertion of fact, and
liability for libel thus attach, if the writer indicates that “he has
private, firsthand knowledge which substantiates the opinions
he expresses ....”). Similarly, and stemming at least in part
from the uncertain nature of the statement as one of fact or
opinion, it is difficult to determine with confidence whether
it is true or false. As the district court noted, at trial the CU
panelists, Seligson and Lefkow, “testified that the wandering
sounds that they heard were confined to an area within a few
feet of the wall near which the Bose 901 loudspeakers were
placed.” Given the subjective nature of a listener's perceptions
and the imprecise language employed in the CU article, we are
not sure that the statement that instruments tended to wander
about the room is false.


 Due to our ultimate conclusion that Bose has failed to
meet its burden of proof with respect to actual malice,
however, we will assume that the statement was both factual
and false and not explore further the intricacies of these


concepts.8 Before analyzing actual malice, we should first
briefly note our agreement with the district court that the
statement in question disparaged Bose 901 speakers. CU
concedes that the statement told readers that the “movement
of individual instruments is more pronounced and localization
therefore more difficult with the Bose than with conventional
speakers.” The tenor of the paragraph that contained the
statement was clearly that of criticism; this is highlighted by
the use of the word “worse” to introduce the statement. There
can be little question that the statement was disparaging.


At oral argument Bose acknowledged that it does not dispute
the finding of the district court that the corporation is a public
figure with respect to the subject matter of the CU article.
Bose also conceded that the rule of New York Times v. Sullivan
applies in this case, and thus accepted the district court's
conclusion that the actual malice standard applies to product
disparagement cases. As we have indicated earlier, the district
court analyzed both of these issues at length and we accept its
conclusions for the purposes of this case. Cf.  *195  Long v.
Arcell, 618 F.2d 1145, 1147 & n. 2 (5th Cir.1980) (plaintiffs


bound by stipulation at trial that they were public figures
when the article was written).


We focus, therefore, on the district court's holding that Bose
proved by clear and convincing evidence that CU published
the words “individual instruments ... tended to wander about
the room” with knowledge that they were false or with
reckless disregard of their truth or falsity. In performing
this review we are not limited to the clearly erroneous
standard of Fed.R.Civ.P. 52(a); instead, we must perform a de
novo review, independently examining the record to ensure
that the district court has applied properly the governing
constitutional law and that the plaintiff has indeed satisfied
its burden of proof. See, e.g., New York Times v. Sullivan, 376
U.S. at 285 & n. 26, 84 S.Ct. at 729 & n. 26; Time, Inc. v.
Pape, 401 U.S. 279, 284, 91 S.Ct. 633, 636, 28 L.Ed.2d 45
(1971); Long v. Arcell, 618 F.2d at 1147; Hochner v. Castillo-
Puche, 551 F.2d at 913; R. Sack, supra note 7, at 560 (citing
New York Times v. Sullivan, 376 U.S. at 285, 84 S.Ct. at 728
and Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 54, 91
S.Ct. 1811, 1825, 29 L.Ed.2d 296 (1971) (plurality opinion));
Oakes, Proof of Actual Malice in Defamation Actions: An
Unresolved Dilemma, 7 Hofstra L.Rev. 655, 663, 701, 707–
09 (1979); Restatement (Second) of Torts § 580A comment
g (1977). At the same time, we recognize that we are in no
position to consider the credibility of witnesses and must
leave questions of demeanor to the trier of fact. See Long v.
Arcell, 618 F.2d at 1147; Oakes, supra, at 711.


In New York Times v. Sullivan, the Supreme Court held that in
order to prevail in a defamation action a public official must
prove “that the statement was made with ‘actual malice’—that
is, with knowledge that it was false or with reckless disregard
of whether it was false or not.” 376 U.S. at 279–80, 84 S.Ct.
at 725–26. In Curtis Publishing Co. v. Butts, 388 U.S. 130,
87 S.Ct 1975, 18 L.Ed.2d 1094 (1967), the Court extended
this requirement of proof to public figures. The Court has
formulated the actual malice standard as requiring a showing
that the statement was made with a “high degree of awareness
of ... probable falsity,” Garrison v. Louisiana, 379 U.S. 64,
74, 85 S.Ct. 209, 215, 13 L.Ed. 125 (1964), and in another
case as requiring “sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts as to the
truth of his publication,” St. Amant v. Thompson, 390 U.S.
727, 731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968).


 A plaintiff required to prove actual malice under the New
York Times v. Sullivan standard must do so with “convincing
clarity.” 376 U.S. at 285–86, 84 S.Ct. at 728–29. This
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requirement, now the “clear and convincing proof” test, Gertz
v. Robert Welch, Inc., 323 U.S. at 342, 94 S.Ct. at 3008; see
Bruno & Stillman, 633 F.2d at 586 n. 2, calls for the plaintiff to
prove more than would be necessary under the preponderance
of the evidence standard but something less than what the
beyond a reasonable doubt standard requires. Yiamouyiannis
v. Consumers Union of the United States, Inc., 619 F.2d 932,
940 (2d Cir.1980); R. Sack, supra note 7, at 225. Although
these distinctions are fine, the standard of proof adopted
reflects the value that society places on the underlying right
involved. Cf. Addington v. Texas, 441 U.S. 418, 425, 99 S.Ct.
1804, 1808, 60 L.Ed.2d 323 (1979) (discussing the clear and
convincing proof standard in the context of the due process
clause). The right of free speech and the concern about “the
practical impact upon truthful speech”—which is “the whole
point of the New York Times case,” Oakes, supra, at 704
(quoting T. Emerson, The System of Federal Expression 536
(1970)—obviously are valued highly. We have noted in an
earlier case “the almost decisive amplitude of ‘breathing
space’ surrounding defamatory falsehood, once a plaintiff is
obliged to meet the New York Times standard,” as well as
one commentator's conclusion that the rule in that case “
‘in practical effect became a near-immunity from defamation
judgments.’ ”  Bruno & Stillman, 633 F.2d at 686 (quoting
Eaton, The American Law of Defamation Through Gertz v.
Robert Welch, Inc. and Beyond: An Analytical Primer, 61
Va.L.Rev. 1349, 1373 (1975)).


*196   The subjective determination of whether CU in fact
entertained serious doubts as to the truth of the statement may
be proved by inference, as it would be rare for a defendant
to admit such doubts. See Stone v. Essex County Newspapers,
Inc., 367 Mass. 849, 868, 330 N.E.2d 161, 173 (1975). A court
typically will infer actual malice from objective facts. Oakes,
supra, at 666–67 (quoting Washington Post Co. v. Keogh,
365 F.2d 965 (D.C.Cir.1965), cert. denied, 385 U.S. 1011,
87 S.Ct. 708, 17 L.Ed.2d 548 (1967)). These facts should
provide evidence of negligence, motive, and intent such that
an accumulation of the evidence and appropriate inferences
supports the existence of actual malice. Such evidence is
lacking in this case.


It is helpful to compare the research and editing procedures
followed by CU in publishing its article on loudspeakers
with publishers' procedures that have been examined in other
cases. One court, in finding that the plaintiff—a public
figure—had failed to show actual malice, reviewed CU's
work in publishing a series of articles in 1978 attacking
the claims of certain organizations and individuals that


fluoridization causes, among other things, cancer and birth
defects. Yiamouyiannis v. Consumers Union of the United
States, Inc., 619 F.2d 932. It stated:


It is clear that appellee, through its agents, made a thorough
investigation of the facts. Scientific writings and authorities
in the field were consulted; authoritative scientific bodies
speaking for substantial segments of the medical and
scientific community were investigated. The unquestioned
methodology of the preparation of the article exemplifies
the very highest order of responsible journalism: the entire
article was checked and rechecked across a spectrum of
knowledge and, where necessary, changes were made in the
interests of accuracy.


Id. at 940. Although we would refrain from describing CU's
loudspeaker article as exemplifying the very highest order
of responsible journalism, CU does not have to meet such
high standards to prevail. In addition, these two CU projects
are distinguishable. In the fluoridization article there existed
an abundance of scientific research and writing which CU
merely cited in drawing its conclusions. In the instant case,
CU had the much more difficult task of performing the
original research.


It is important to point out that in conducting the listening


test CU used experts, Seligson and Lefkow,9 who brought
their expertise and experience to bear in evaluating the
Bose speakers. In Reliance Insurance Co. v. Barron's, 442
F.Supp. 1341 (S.D.N.Y.1977), the court noted the expertise
of the author and granted a motion for summary judgment
because there was no triable issue of fact that the article was
published with actual malice. Id. at 1350–51. The Second
Circuit found lack of expertise to be evidence of malice in
Goldwater v. Ginzburg, 414 F.2d 324 (2d Cir.1969). The court
affirmed a jury finding of actual malice in an article stating
that Senator Goldwater suffered from the mental disease of
paranoia. The court noted that this conclusion “was reached
only upon his [the author's] own non-expert evaluation of
Senator Goldwater's life and political career.” Id. at 331.


 Some evidence of actual malice may be found “if there
is a complete departure from the standards of investigation
and reporting ordinarily adhered to by responsible *197
publishers.” Reliance Insurance, 442 F.Supp. at 1341. CU's
editorial procedures reveal no evidence of actual malice. As
in Reliance Insurance, the testimony in this case indicated
that normal editorial procedures were followed; there was no
evidence of CU knowingly departing from these procedures
in order to publish the article regardless of its truth or
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falsity. After testing the loudspeakers, Seligson prepared a
rough draft of the manuscript, commonly referred to as a
“report to editorial,” which was reviewed by an associate
technical director. The Editorial Department then reviewed
this report and drafted the manuscript for publication. Among
other editorial alterations, the Department changed Seligson's
words that instruments “suffered [from] a tendency to wander
around the room” to the statement ultimately published
that instruments “tended to wander about the room.” This
manuscript was sent back to Seligson for “line by line
checking” and then forwarded to the associate technical
director for his review. It was then returned to the Editorial
Department. These same procedures were applied to galley
proofs, second galley proofs, page proofs, and second page
proofs. The associate technical director testified that when he
performed his reviews the words “tended to wander about the
room” conjured up “the mental image ... of the sound moving
about in front of the listener.” He also testified that when he
approved the article for publication he never really pondered
the meaning of the word “about” in the statement. The most
we can conclude from this is that in reviewing the manuscript
CU employees could have inquired more painstakingly into
the precise language being used.


 Even though we accord relatively little weight to CU's claims
of good faith and lack of any motivation to disparage the
Bose 901, we are unable to find clear and convincing evidence
that CU published the statement that individual instruments
tended to wander about the room with knowledge that it was
false or with reckless disregard of whether it was false or
not. The evidence presented merely shows that the words in
the article may not have described precisely what the two
panelists heard during the listening test. CU was guilty of
using imprecise language in the article—perhaps resulting


from an attempt to produce a readable article for its mass
audience. Certainly this does not support an inference of
actual malice. See Wolston v. Reader's Digest Ass'n, 578 F.2d
427, 434 (D.C.Cir.1978); cf. Lambert v. Providence Journal
Co., 508 F.2d 656, 659 (1st Cir. 1975) (discussing “the
court's reluctance to entertain libel suits dependent upon a
precise construction of a newspaper's use of technical legal
terminology”); R. Sack, supra, at 175 (“ ‘mere exaggeration,
slight irony or wit, or all of those delightful touches of style
that go to make an article readable, do not push beyond
the limitations of fair comment’ ” (quoting Briarcliff Lodge
Hotel, Inc. v. Citizen-Sentinel Publishers, Inc., 260 N.Y. 106,
118, 183 N.E. 193, 198 (1932)). To find actual malice in this
case would be to interpret that concept to require little more
than proof of falsity, an interpretation that Justice Goldberg
expressed fears about in his concurrence in New York Times v.
Sullivan, 376 U.S. at 298 n. 2, 84 S.Ct. at 736 n. 2 (Goldberg,
J., concurring).


Due to our holding on the issue of liability, there is no need
for us to review the district court's findings on damages.


Reversed.


LEVIN H. CAMPBELL, Circuit Judge (concurring).
In joining as I do in the court's opinion, I wish merely to
emphasize my understanding that this court is in no way
passing upon the actual merits of the district court's finding
that Bose Corporation was a public figure.


All Citations


692 F.2d 189, 8 Media L. Rep. 2391


Footnotes
* Of the Federal Circuit, sitting by designation.


1 Dr. Bose received the degrees of Bachelor of Science, Master of Science, and Doctor of Science from the Massachusetts
Institute of Technology (MIT). He coauthored a textbook entitled Introductory Network Theory and has been a faculty
member in the Department of Electrical Engineering at MIT since 1956.


2 The drivers in a loudspeaker produce sound by physically displacing air.


3 The district court found, and it was not disputed, that millions of readers relied on the magazine for product information
and many would not make a substantial purchase without first consulting it.


4 This other speaker, the ADC 303AX, was evaluated in the main portion of the article and was one of only five “compact
speakers tested [that] merited a check-rating.” CU judged loudspeakers receiving this rating “to be relatively free of sound
coloration and to have the best combination of wide sound ranges and smooth response.”


5 The stated figure in watts for each loudspeaker in the main group ranged from a high of 27 watts to a low of 4 watts,
with only one speaker requiring more than 15 watts.
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6 The parties had agreed that the law of their respective states, Massachusetts and New York, was identical with respect
to the elements of this tort. Thus, choice of law was not an issue.


7 Although perhaps a statement of opinion may be termed “false” if it is not genuinely an opinion held by the speaker.
Cf. R. Sack, Libel, Slander and Related Problems 175–76 (1980). (The common law privilege of fair comment may be
lost when an opinion “is not genuinely believed—a drama critic who pans a show because it has been produced by his
hated brother-in-law ....”)


8 Because we have assumed the falsity of the statement, we need not address CU's argument that a plaintiff must prove
falsity with clear and convincing proof. One commentator has noted that this standard of proof might also apply to the
determination of whether a statement is factual. See R. Sack, supra n. 7, at 180 & n. 139 (“If a plaintiff must prove falsity ...
it would follow that he has the burden of persuading the court that the statement is not opinion and therefore capable
of being false.” (emphasis in original)).


9 One of the panelists, Seligson, was the senior project engineer on the project. He had a bachelor's degree in electrical
engineering and had taken some courses toward a master's degree in electrical engineering. He also had taken another
course in acoustics. Seligson had four years of experience with the U.S. Naval Material Laboratory, where he devoted
much of his time to measuring and evaluating loudspeakers. Except for a two-year stint with another corporation, he
has worked for CU since 1961, becoming a senior project engineer in 1963 and the chief of CU's Electronics Division in
1974. The district court noted that as of the time of trial Seligson had more than twenty-five years of experience testing
and evaluating loudspeakers. The other panelist, Lefkow, was a project engineer who had just joined CU prior to the
loudspeaker project. He held bachelor's and master's degrees in electrical engineering.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Oil corporation president and his son brought libel
action against newspaper, reporter, estranged son-in-law of
president, and others. The United States District Court for
the District of Columbia, 567 F.Supp. 651, Oliver Gasch,
J., entered judgment in favor of newspaper and son-in-law
notwithstanding verdict. Appeal was taken. The Court of
Appeals, 759 F.2d 90, affirmed in part, reversed in part, and
remanded. Rehearing en banc was requested. The Court of
Appeals, 763 F.2d 1472,vacated portion of panel opinion that
reinstated jury's verdict and set case for rehearing en banc.
The Court of Appeals, Starr, Circuit Judge and J. Skelly
Wright, Senior Circuit Judge, held that: (1) president was
limited purpose public figure in connection with newspaper
article about actions of president in setting up his son
in shipping management company that did business with
corporation; (2) central and defamatory meeting of article was
true; and (3) newspaper and reporter did not publish article
with actual malice.


District Court affirmed.


Wald, Chief Judge, concurred in the judgment and filed
opinion.


Ruth Bader Ginsberg, Circuit Judge, concurred and filed
opinion.


MacKinnon, Senior Circuit Judge, dissented and filed
opinion.
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R. Bruce Rich, New York City, entered an appearance for
amici curiae American Publishers, Inc. et al. in support of
appellees.


Before WALD, Chief Judge, ROBINSON, MIKVA,


EDWARDS, RUTH BADER GINSBURG, SCALIA*, and


STARR, Circuit Judges**, and WRIGHT and MacKINNON,
Senior Circuit Judges.


Opinion


Opinion for the court filed by Circuit Judge STARR and
Senior Circuit Judge J. SKELLY WRIGHT.


Opinion concurring in the judgment filed by Chief Judge
WALD.


Concurring opinion filed by Circuit Judge RUTH BADER
GINSBURG.


Dissenting opinion filed by Senior Circuit Judge
MacKINNON.


STARR, Circuit Judge and J. SKELLY WRIGHT, Senior
Circuit Judge:


William Tavoulareas and his son Peter brought suit for injury
to reputation after The Washington Post published a story
that said, among other things, that Tavoulareas had used
his influence as president of Mobil Corporation to “set up”
Peter as a partner in a shipping firm whose business included
a multi-million dollar management services contract with
Mobil. After a jury trial in the United States District Court
for the District of Columbia, Judge Oliver Gasch awarded
judgment notwithstanding the verdict to the Post defendants.
567 F.Supp. 651 (D.D.C.1983). A divided panel of this court
reinstated the jury's verdict, 759 F.2d 90 (D.C.Cir.1985), but
the full court vacated that portion of the panel opinion and
set the case for rehearing en banc, 763 F.2d 1472, 1481
(D.C.Cir.1985).


After a careful review of the entire record in the light
most favorable to plaintiff, we are convinced that the only
reasonable inference to be drawn is that the “set up” allegation
was substantially true. We further hold that Tavoulareas
is a limited *767  **44  purpose public figure who can
recover for defamation only upon clear and convincing
proof that defendants acted with actual malice. Because
insufficient evidence exists in the record to support a finding


of constitutional malice with respect to any of the defendants,
we affirm entirely the District Court's decision.


I. Background


At trial, the parties presented conflicting evidence concerning
Mobil's and Tavoulareas' involvement with Peter's shipping
firm. The following account adopts the undisputed facts and
Tavoulareas' version of disputed events.


A. Mobil-Samarco-Atlas
William Tavoulareas was at all relevant times president and
chief operating officer of Mobil Corporation, the Nation's
second largest oil company and its third largest industrial
corporation. In his position at Mobil, Tavoulareas took an
active role in the public debate during the 1970's over the
manner in which the United States should respond to the
rise of OPEC and the ensuing energy crisis. In particular,
Tavoulareas vigorously defended the performance of the oil
industry against critics who called for sweeping reforms in
the structure and management of the industry, and he publicly
advocated less governmental regulation of the industry as
the solution to the energy shortage. In addition, he was
an important proponent of Mobil's “Saudi strategy” of
dependence on Arab oil supplies at a time when increasing
American energy independence became a significant public
policy objective.


In 1973, a group of influential Saudis approached Mobil with
a plan for a jointly owned shipping company. The group
included the Alirezas, a prominent merchant family in Saudi


Arabia that had other business relationships with Mobil.1 The
plan called for Mobil to furnish the capital for the proposed
company, which would transport Saudi crude in its ships.
At that time, it was widely anticipated that Saudi Arabia
would soon establish a preference system requiring that Saudi
crude be shipped in Saudi vessels. If Mobil, which depended
heavily on Saudi supplies, were forced to use Saudi-owned
ships, much of Mobil's own large fleet would then be idled.
Mobil initially rejected the offer, whereupon the Saudis found
another partner, Fairfield-Maxwell. The resulting venture
was called Samarco—the Saudi Maritime Company. Mobil
reassesed its situation in early 1974, reversed its field, and
decided to join the Saudi venture.


Under the Samarco arrangement, ships owned by Mobil
would be “bareboat-chartered” to Samarco—that is, leased
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without crews or provisions. Samarco would then “time-
charter” the ships back to Mobil with full crews, supplies, and
fuel.


Mobil decided that Samarco's ships should be operated
by an independent management company, Atlas Maritime
Company. Mobil believed that Atlas could operate the ships at


less cost than Mobil2 and that this arrangement would avoid
a conflict of interest among the Samarco partners.


Atlas was established by George Comnas in 1974. Comnas
met with Tavoulareas in January 1974 and explained that he
had just started his own business after leaving his position
as managing director of C.M. Lemos & Co., one of the
largest Greek shipping concerns. One of Comnas' assistants
at Lemos was Tavoluareas' son Peter. Peter, 24 and fresh
from business school, was working at his first job in the


shipping business as a $14,000 per year employee.3 Comnas
informed Tavoulareas at the January meeting that he, Comnas,
wanted Peter to join his new venture as a principal and *768
**45  that Comnas would like to explore the possibility


of doing business with Mobil. Tavoulareas then informed
Rawleigh Warner, chairman of Mobil's board of directors,
and George Birrell, chairman of Mobil's Conflicts of Interest
Committee, that Peter might join Comnas in performing
services for Samarco. Soon thereafter, sometime in the spring
of 1974, Tavoulareas personally recruited Comnas to manage
Samarco's ships through Atlas.


In August 1974, Peter left Lemos to become an equity partner
at Atlas. Ares Emmanuel, a more experienced but similarly
youthful co-worker from Lemos, had also joined Atlas but


was provided with a much smaller equity interest in the firm.4


When Peter joined Atlas, Tavoulareas sent a memorandum
to Paul Wolfe, executive vice-president of Mobil, stating
that he “would no longer be involved with anything as to
Atlas and Samarco.” Record Excepts (RE) at 2440; see RE
at 2339. Mobil later told the Post that “[f]rom the date Peter
Tavoulareas joined Atlas, Mr. Tavoulareas divorced himself
from involvement in matters involving business transactions
between Mobil and/or SAMARCO with Atlas” and that
“[t]his is what Mr. Warner reported to [Mobil's] Board.”


RE at 2344.5 The undisputed record, however, reveals that
Tavoulareas involved himself in Samarco-Atlas matters on
numerous occasions after Peter joined Atlas. For example, at
trial Tavoulareas admitted that he attended and participated
in meetings in Geneva in August 1974 and Saudi Arabia in
November 1974 at which substantive discussions took place


that helped produce the final agreement between Atlas and
Samarco. Tavoulareas conceded that in these meetings he was
“representing George Comnas' [and hence Peter's] position,”
Transcript (Tr.) at 1712, urging the Saudis to accept terms
sought by Atlas.


As its inaugural project, Atlas began operating two Mobil-
owned ships under contract with Samarco at an annual fee of
more than $600,000, with the prospect of additional ships in
the future. No other bids were solicited or received for the
ship-management contract. By the time the Post published
its story, Atlas had received more than $4.5 million in
management fees from Samarco.


Shortly after Atlas began operations, Mobil grew
disenchanted with Comnas, although there is disagreement
among Tavoulareas' witnesses about whether the
dissatisfaction arose from Comnas' business performance or
some alleged misconduct on his part. What is undisputed
is that Tavoulareas participated in a meeting, held in
Tavoulareas' office, at which senior Mobil executives decided
to seek Comnas' removal from Atlas. It is also undisputed that
Tavoulareas and two other Mobil shipping executives flew
to London to notify Comnas of this decision. Comnas was
offered and accepted a $30,000 a year, three-year consultancy
arrangement with Mobil in return for his resignation from
Atlas.


When notified by Mobil of Comnas' resignation, the Saudi
partners in Samarco, who had never been enthusiastic
about using an independent management company, expressed
promptly their view that the Samarco-Atlas management
contract was terminated. Tavoulareas personally urged the
Samarco partners to retain Atlas and successfully resisted the
Saudi partners' attempts to take over some of the departed
Comnas' equity interest. Most of that equity soon went to
Peter.


After Comnas resigned, Atlas was left without an experienced
hand at the helm. Harmon Hoffmann, a senior and highly
respected Mobil executive, took over management of Atlas
for the next six months, assisting Peter and the latter's fellow
Lemos alumnus, Ares Emmanuel. *769  **46  Peter, whose
share of Atlas increased from 40 to 75 percent in the wake
of Comnas' departure, then assumed the management duties
along with Emmanuel at what had become Peter's shipping


firm.6
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In November 1976, more than two years after Peter joined
Atlas and over a year after Peter became its principal
owner, Tavoulareas and Warner decided to send a letter
to Mobil's quarter-million stockholders informing them that
Tavoulareas had not been “actively involved in the planning,
negotiation and direction” of Atlas and did “not participate
in any decisions regarding the [Samarco-Atlas] relationship
because his son, Peter, [was] one of the principals of that
marine management firm.” RE at 2650. Although Tavoulareas
had formally recused himself from such matters, several
of Mobil's outside directors raised objections to Peter's
involvement in Atlas. Tavoulareas' potential conflict of
interest also attracted the attention of the Securities and
Exchange Commission, which conducted an investigation
into the Mobil-Samarco-Atlas arrangements but took no
enforcement action. The House Subcommittee on Energy and
Power and several well-known journalists also investigated
the matter.


B. The Post
On November 30, 1979, the Post published a frontpage story
stating that


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions of dollars
in business operating Mobil-owned ships under exclusive,
no-bid contracts.


The story, which is set forth in full in the Appendix, went
on for eighty-five paragraphs to describe the Mobil-Samarco-
Atlas arrangements in detail. The article stated, among other
things, that Mobil's board of directors had been assured that
Tavoulareas “was not involved in his son's venture in any
way,” but that unidentified sources said that Tavoulareas had
nonetheless (1) recruited the shipping executive who set up
Atlas; (2) helped negotiate the Samarco-Atlas contract; (3)
“personally urged” Comnas to accept Peter as a partner; (4)
“played a personal role” in Comnas' resignation; and (5)
“dispatched one of his senior shipping executives, Herman
[sic] F. Hoffmann, to London to help run Atlas” after Comnas'
departure. At key points, the story quoted Tavoulareas' own
account of the incidents and included his denials of disputed
assertions; in all, more than thirty paragraphs of the article
reported Mobil's version of the events in question.


The Post first became aware of the connection between Atlas
and Mobil in 1976 when reporter Robert Woodward received
an anonymous note describing the Samarco arrangement.


Woodward made some preliminary inquiries, but for a
variety of reasons put the matter aside. In 1979, during a
period of rising fuel prices, gasoline lines, and increased
interest in the Nation's energy situation, Woodward, by then
metropolitan editor of the Post, revived the Atlas matter. He
assigned it to Patrick Tyler, a relatively new reporter on the
metropolitan staff who had written a few months earlier about
the oil shortage (and in a manner which prompted Mobil's
disapprobation).


A short time later, Sandy Golden, a reporter for a suburban
newspaper who was ambitious for a job on the Post,
telephoned Woodward to offer a lead he hoped to develop
into a story about how the president of Mobil set up his
son to be an “overnight millionaire.” Upon returning *770
**47  Golden's call on Woodward's behalf, Tyler learned


that Golden had encountered Dr. Philip Piro, a young Johns
Hopkins physician and estranged son-in-law of Tavoulareas,
and that Piro had offered to discuss Tavoulareas' involvement
with Peter's rise in the business world. Tyler and Golden met
with Piro at The Owl restaurant in Baltimore and interviewed
him for several hours. Tyler concluded that Piro had little
direct knowledge of Mobil's business affairs, and that he
obviously harbored a grudge against the Tavoulareas family.
In view of Piro's perceived limited value as a source, Tyler
informed Golden that he would continue to pursue the story


on his own; Golden said he would do likewise.7


Tyler's research led him to George Comnas, who told the
reporter that Tavoulareas recruited him to help establish
Samarco and Atlas. Comnas also stated that Tavoulareas
requested him to bring Peter into Atlas. Comnas described
the Samarco-Atlas arrangements in detail and discussed
Tavoulareas' role in persuading the Saudi partners to accept
Atlas as Samarco's management company. Tavoulareas,
according to Comnas, personally asked him to resign from
Atlas. Following his own interviews, Tyler learned that
Comnas had related substantially the same account to
investigators from the House Subcommittee on Energy and
Power, who had questioned Comnas in detail and concluded
that his story was accurate.


Tyler also interviewed John Kousi, a New York lawyer who
served as Fairfield-Maxwell's representative on the Samarco
board of directors. Kousi told Tyler that Peter had limited
experience and ability, and that, in Kousi's opinion, Peter's
partnership in Atlas was “a nepotistic act” on the part of
Tavoulareas. Kousi also said that Tavoulareas personally
negotiated on Atlas' behalf to obtain the agreement of
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Samarco's Saudi partners to the Atlas arrangement. Kousi
further stated that Mobil was the moving force in both hiring
and firing Comnas.


In preparing the article, Tyler sought repeatedly but
unsuccessfully to interview Tavoulareas and other Mobil
officials. At trial, Mobil officials explained the company's
refusal to cooperate with Tyler on the ground that in his
story earlier in 1979 Tyler had misrepresented statements
by Mobil executives. Eventually, however, at Woodward's
urging, Mobil agreed to answer written questions from Tyler.
Those answers confirmed the basic outlines of the Samarco
arrangement. The responses further stated that, although
Mobil's Board of Directors was told that “Tavoulareas
divorced himself from involvement in matters involving
business transactions between Mobil and/or SAMARCO with
Atlas,” he had in fact been involved in hiring Comnas and
played what Mobil called “a minor role” in firing him. RE
at 2344–45. Moreover, Mobil confirmed that Tavoulareas
had participated in setting up Atlas as an independent
management firm, but stated that he had not initiated Peter's
association with Atlas.


Tyler also obtained a transcript of Tavoulareas' sworn
testimony before the SEC's Enforcement Division in 1977.
In that testimony, Tavoulareas acknowledged his key role in
the creation of Atlas. He admitted that he knew that Comnas
and Peter had discussed going into business together when
he, Tavoulareas, recruited Comnas. This transcript, together
with the interviews of Comnas and Kousi, the report of the
Congressional investigators, and the written responses from
Mobil, comprised the Post's principal sources for its story of
November 30, 1979.


Tyler spent one month working on the story, tracking
down leads, confirming information, and writing the final
article. The story underwent scrutiny from senior editors,
including Woodward and national news editor William
Greider. The editors *771  **48  questioned Tyler about
his sources. Counsel for the Post conducted a line-by-line
review. Managing editor Howard Simons and executive editor
Benjamin Bradlee examined the story before it was cleared
for publication. When a copy editor, Christine Peterson, raised
questions about the story, Tyler responded with a detailed
memorandum that satisfied the Post's editors that the story
was accurate. The Post vigorously contends to this day that
it published the story in the belief that it was truthful; at
oral argument on rehearing en banc, the Post reaffirmed its
continued belief in the story's accuracy.


William and Peter Tavoulareas brought libel actions against
the Washington Post Company, Benjamin Bradlee, Robert


Woodward, Patrick Tyler, and Sandy Golden.8 Plaintiffs
claimed they were falsely defamed both by the November
30 article and by a follow-up Post story on December 1.
The suit against the Post was consolidated with a separately
filed action brought against Dr. Piro for slander. The District
Court subsequently determined that William Tavoulareas was
a limited public figure for purposes for the case but that Peter
was not. RE at 696–97, 709–29.


On July 30, 1982, a jury found that Bradlee and Woodward
were not liable to either of the plaintiffs and that the Post,
Tyler, and Golden were not liable to William Tavoulareas for
the December 1 article and not liable to Peter for either article.
The jury did, however, return a general verdict against the
Post, Tyler, and Golden for the November 30 article, awarding
William Tavoulareas $250,000 in compensatory and $1.8
million in punitive damages. The jury also found Piro liable
to both Tavoulareases for slander.


The District Court subsequently entered judgment
notwithstanding the verdict (j.n.o.v.) for Piro and for the
Post defendants against William Tavoulareas. Appeals were
then brought to this court challenging the judgments n.o.v.
and attacking the trial court's determination that William
Tavoulareas was a limited public figure.


II. Public Figure


In New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964), the Supreme Court first recognized
that traditional actions for defamation might interfere with
First Amendment rights of free expression. Discerning in
the First Amendment a demand that writers and speakers
enjoy enough “breathing space” to avoid self-censorship and
encourage “debate on public issues [that is] uninhibited,
robust, and wide open,” id. at 270, 84 S.Ct. at 721, the Court
held that a public official could recover damages for libel
only by showing that the allegedly defamatory statement was
made with “ ‘actual malice’—that is, with knowledge that it
was false or with reckless disregard of whether it was false
or not.” Id. at 279–80, 84 S.Ct. at 726. In Curtis Publishing
Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d
1094 (1967), this constitutional protection was applied to
speech concerning “public figures” who were not government
officials, but who nonetheless “often play an influential role
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in ordering society.” Id. at 164, 87 S.Ct. at 1996 (Warren,
C.J., concurring). But in Gertz v. Robert Welch, Inc., 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), the Court
declined to extend the actual malice rule to speech about
private individuals.


Gertz held that the extent of the constitutional privilege
varies with the strength of the government's legitimate
interest in protecting individual reputation. This interest is
strongest when the state protects private citizens whose
actions reflect a decision to shield their lives from public
scrutiny. Such persons are typically “more vulnerable to
injury than public officials and public figures [and] more
deserving of recovery.” Id. at 345, 94 S.Ct. at 3010. The
state's interest is correspondingly weaker with respect to
government officials and others who “assume[ ] [a] role of
especial *772  **49  prominence in the affairs of society ...
[that] invite[s] attention and comment.” Id. This is true
partly because public figures “usually enjoy significantly
greater access to the channels of effective communication and
hence have a more realistic opportunity to counteract false
statements than private individuals normally enjoy.” Id. at
344, 94 S.Ct. at 3009. More important, “by reason of the
notoriety of their achievements or the vigor and success with
which they seek the public's attention,” id at 342, 94 S.Ct.
at 3008, public figures voluntarily “run[ ] the risk of closer
public scrutiny than might otherwise be the case.” Id. at 344,
94 S.Ct. at 3009. Moreover, “[o]ur citizenry has a legitimate
and substantial interest in the conduct of such persons, and
freedom of the press to engage in uninhibited debate about
their involvement in public issues and events is as crucial as
it is in the case of ‘public officials.’ ” Butts, 388 U.S. at 164,
87 S.Ct. at 1996. (Warren, C.J., concurring).


 The Supreme Court has identified two classes of public
figures in addition to government officials: general purpose
and limited purpose public figures. “In some instances, an
individual may achieve such pervasive fame or notoriety
that he becomes a public figure for all purposes and in all
contexts. More commonly, an individual voluntarily injects
himself or is drawn into a particular public controversy and
thereby becomes a public figure for a limited range of issues.”
Gertz, 418 U.S. at 351, 94 S.Ct. at 3013. The extent of the
individual's participation in public affairs and assumption of
the risk of adverse publicity determines the weight of the
government's interest in protecting his or her reputation.


Whether (and to what extent) a person is a public figure
is a matter of law for the court to decide. Rosenblatt v.


Baer, 383 U.S. 75, 88, 86 S.Ct. 669, 677, 15 L.Ed.2d 597
(1966); Waldbaum v. Fairchild Publications, Inc., 627 F.2d
1287, 1293 n. 12 (D.C.Cir.), cert. denied, 449 U.S. 898, 101
S.Ct. 266, 66 L.Ed.2d 128 (1980). This is a difficult and
sensitive exercise unsusceptible to the application of rigid or
mechanical rules. See, e.g., Rosanova v. Playboy Enterprises,
Inc., 411 F.Supp. 440, 443 (S.D.Ga.1976) ( “Defining public
figures is much like trying to nail a jellyfish to the wall.”),
aff'd, 580 F.2d 859 (5th Cir.1978). In this circuit, our
determination is guided by Waldbaum.


 A person becomes a general purpose public figure only if
he or she is “a well-known ‘celebrity,’ his name a ‘household
word.’ ” Waldbaum, 627 F.2d at 1294. Such persons have
knowingly relinquished their anonymity in return for fame,
fortune, or influence. They are frequently so famous that they
“may be able to transfer their recognition and influence from
one field to another.” Id. at 1294 n. 15. Thus, it is reasonable to
attribute a public character to all aspects of their lives. William
Tavoulareas is a highly prominent individual, especially in
business circles, but his celebrity in society at large does
not approach that of a well-known athlete or entertainer
—apparently the archetypes of the general purpose public
figure. See, e.g., [Johnny] Carson v. Allied News Co., 529
F.2d 206 (7th Cir.1976); Chuy v. Philadelphia Eagles Football
Club, 431 F.Supp. 254 (D.C.Pa.1977), aff'd, 595 F.2d 1265
(3d Cir.1979) (en banc). The standard as generally applied is
a strict one; the Supreme Court has not found anyone to be
a general public figure since Butts. In view of the stringent
standards applicable to this category of public figure, we have
no difficulty in upholding the District Court's conclusion that
the plaintiff was not a general purpose public figure.


 Although few persons attain the level of notoriety to be
public figures in all contexts, many individuals may be public
figures for the more limited purpose of certain issues or
situations. Waldbaum sets out a three-step inquiry to identify
these limited-purpose public figures. First, we isolate the
controversy at issue, because the scope of the controversy
in which the plaintiff involves himself defines the scope of
the public personality. The controversy must be public both
in the sense that “persons actually were discussing” it, 627
F.2d at 1297, and that “persons beyond the immediate **50
*773  participants in the dispute [are likely] to feel the impact


of its resolution.” Id. Second, we examine the plaintiff's role
in the controversy, to be sure that it is more than “trivial
or tangential.” Id. An individual does not forfeit the full
protection of the libel laws merely by stating a position on a
controversial issue if he or she is not a principal participant in
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the debate or is unlikely to have much effect on its resolution.
See Gertz, 418 U.S. at 351–52, 94 S.Ct. at 3012–13. Finally,
we determine if the alleged defamation was germane to the
plaintiff's participation in the controversy. Waldbaum, 627
F.2d at 1298.


The Waldbaum inquiry provides a uniform approach to
identifying those individuals whose voluntary participation in
public life and whose access to the media have reduced the
state's interest in protecting them from the risk of defamation.
Waldbaum thus provides us with useful analytic tools;
nevertheless, the touchstone remains whether an individual
has “assumed [a] role[ ] of especial prominence in the affairs
of society ... [that] invite[s] attention and comment.” Gertz,
418 U.S. at 345, 94 S.Ct. at 3009.


Applying these principles to the case at hand, we first
consider the possibility that Tavoulareas was a limited public
figure for the purpose of the controversy over whether the
management and structure of the United States' private oil
industry was in need of alteration or reform. Examining the
oil shortages of the 1970's, numerous public officials, pundits,
and commentators criticized both the performance and
integrity of the major, integrated oil companies. Many reform
proposals were publicly advanced and considered, including
measures to break up or divest the large oil companies,
increase their taxes, install government representatives on
their boards of directors, and subject them to more intensive
federal regulation.


 We have held in Waldbaum that “[b]eing an executive within
a prominent and influential company does not by itself make
one a [limited purpose] public figure.” 627 F.2d at 1299. We
reaffirm that principle today. But that is not to say that an
individual's position as president and chief operating officer
of one of the world's largest multinational corporations, with
a quarter-million stockholders, is irrelevant to whether that
person has “invite[d] attention and comment” with respect
to public issues affecting his business dealings. This is
especially true when that industry—and the company itself—
is at the center of a vigorous public debate touching on a vital
national interest.


More specifically, Tavoulareas avowedly attempted to “thrust
[Mobil and himself] to the forefront” of the national
controversy over the state of the oil industry. In November
1979, for example, Tavoulareas made the following telling
observations in a speech:


As you know, Mobil has gotten the reputation of being
probably the most outspoken company on public issues,
through our newspaper advocacy advertising and other
public statements. It's not always comfortable being in the
limelight, particularly when the President of the U.S. calls
us perhaps the most irresponsible company in the country.
But we think the effort has been worth making and we're
going to go on with it. We see positive results in the press
and in our meetings with elected officials.


RE at 302; cf. RE at 470. Even more than Eric Waldbaum
(whom this court, speaking through Judge Tamm, found to be
a limited public figure with respect to his business dealings),
Tavoulareas was not “merely a boardroom president whose
vision was limited to the balance sheet. He became an activist,
projecting his own image and that of [Mobil] far beyond the
dollars and cents aspects of marketing.” 627 F.2d at 1300.


Mobil and Tavoulareas played substantial roles in
spearheading a public counterattack on the movement for
reform of the oil industry. The 500–page “Public Figure
Index”—a collection of news clippings and the like,
submitted by the Post—attests to the undisputed fact that
Tavoulareas was outspoken in defending the oil industry's
performance, see, e.g., RE at 455, in blaming the oil crisis
on government regulation *774  **51  and interference with
the free market, and in advocating rejection of efforts to
further regulate or alter the oil industry. He made speeches,
testified before Congress, RE at 304–67, published articles,
RE at 378–97, and through Mobil's publicity apparatus
enjoyed continuing access to the media, RE at 419–63.
Even more than his counterparts in the industry, Tavoulareas
sought and received public attention on the management and


operations of the Nation's oil companies.9 Having “stepp[ed]
into the public spotlight ... he must take the good with the
bad.” Waldbaum, 627 F.2d at 1294–95.


 Public policy toward the oil industry was clearly a
controversial subject that “was being debated publicly
and ... had foreseeable and substantial ramifications for non-
participants.” Id. at 1297. Although only a “few [participants]
can have the necessary impact,” id. at 1297 n. 27, on such
a broadly-defined controversy, Tavoulareas' widely-reported,
influential public role in the debate as president of Mobil
eminently qualified him as a public figure.


 Waldbaum 's final requirement, namely germaneness of
the publication to the controversy, was also satisfied by the
Post article. The story of Mobil's president and his junior-
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executive son, who achieved great business success early
in life, sought to provide the public with “a rare glimpse
into corporate behavior at the top of one of the largest
publicly held international oil companies.” ¶ 12. The alleged
nepotism by Tavoulareas was not “wholly unrelated” to a
public controversy where the credibility and integrity of
representatives of the oil industry had become an issue. 627
F.2d at 1298; see, e.g., RE at 570. In our view, the Waldbaum
criteria are abundantly satisfied here.


 In addition, Judge Gasch found Tavoulareas to be
a public figure for purposes of a more narrowly
defined controversy concerning the Mobil-Samarco-Atlas
arrangement. Tavoulareas acknowledges that the Post article
was germane to that arrangement, but disputes whether it
was a “public” controversy within the meaning of Gertz,


Waldbaum, and Firestone.10 Like the District Court, we
conclude that it was.


The involvement of Mobil, Tavoulareas, and Peter in
the Samarco-Atlas arrangement attracted the attention
of journalists and government officials long before the
November 30, 1979 article appeared. Mobil publicly
announced the Samarco-Atlas deal in 1974, albeit
without mentioning Peter's involvement. RE at 629. After
consultation with Tavoulareas, Mobil officials subsequently
decided to publicize Peter's involvement in the arrangement
by releasing the information to a “widely read oil industry
periodical.” Tr. at 1880–81. Thereafter, a number of
journalists, including reporters from The New York Times and
Jack Anderson's office, contacted Mobil about Samarco and


Atlas. RE at 1420–22; see also RE at 2464; Tr. at 2435.11


In light of various inquiries, Tavoulareas, along with Mobil's
Chairman Rawleigh Warner, decided to disclose in a letter to
Mobil's shareholders that Peter was a principal in Atlas and
that, as a result, Tavoulareas had formally recused himself


from Samarco-Atlas matters. RE at 2440–42, 2650.12 In
presenting his side of the story to Mobil's shareholders,
Tavoulareas reached an audience of more than a quar **52
ter-million *775  people, a group larger than the circulation
of most daily newspapers.


Shortly after the Mobil shareholder letter, the SEC launched
an investigation into Tavoulareas' relationship to Samarco
and Atlas. Tavoulareas vigorously defended his conduct
in sworn testimony before the SEC staff in March of
1977. RE at 2399–2460. Ten days prior to publication of
the Post article, Congressman John Dingell, Chairman of


the House Subcommittee on Energy and Power, wrote the
Chairman of the SEC requesting the Commission to reopen
its investigation on the basis of information unearthed by
Congressional investigators indicating that “Tavoulareas may
have been actively involved in the formation and operation
of both Samarco and Atlas, notwithstanding the potential
conflict of interest and his denials of participation.” RE at
2466.


Not only were “persons actually ... discussing” the extent
and propriety of Tavoulareas involvement in Samarco-Atlas
matters prior to the Post article, Waldbaum, 627 F.2d at
1297, but “a reasonable person would have expected persons
beyond the immediate participants in the dispute to feel
the impact of its resolution,” id. (footnote omitted). Highly
respected outside members of Mobil's board of directors
—including Ambassador George McGhee, Fred Borch,
chairman of General Electric, and Albert Williams, president
of IBM—specifically objected to the arrangements Mobil's
management had made with respect to Peter, and had raised
their concerns directly with Mr. Warner. Tr. at 3585–86; see
also Tr. at 1814–15. Mobil's outside directors were worried
that the appearance of a conflict of interest would hurt Mobil's
public image and thereby have an adverse impact on Mobil's
shareholders. GE's Borch, for example, “urged [Warner] to
urge Tavoulareas Sr. to get out of his relationship with his
son and put him in a different business. If he wanted to
put him in a business, put him in one that does not affect
Mobil....” Tr. at 3551. Ambassador McGhee opposed Peter's
involvement in Atlas from the outset, expressing the view
that the arrangement was “bad policy and precedent for the
company” and would “expose [Tavoulareas and his son] to
the risks of possible adverse criticism, even investigations
by Congressional committees.” Tr. at 1795–96 (emphasis
added); see also RE at 2670. Having opened these matters
for public scrutiny by going forward in the face of considered
objections by leading businessmen serving on his own board,
and then publicizing the affair to the press and to Mobil's
shareholders, Tavoulareas could scarcely expect all ensuing


commentary on these arrangements to be favorable.13


In sum, we find abundant evidence of the already “public”
nature of this subject in the activities of both government
and corporate officials. When, in Judge Tamm's words, we
“look at the facts, taken as a whole, through the eyes of
a reasonable person,” Waldbaum, 627 F.2d at 1293, we
conclude that Tavoulareas was a public figure for purposes of
this publication, and that the Post was therefore “entitled to
act on the assumption that [he] voluntarily exposed [himself]
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to increased risk” of critical comment and publicity.  Gertz,
418 U.S. at 345, 94 S.Ct. at 3010.


III. Post Defendants


It is now well settled that, in the face of the countervailing
demands of the First Amendment, a public figure such as
Tavoulareas may recover for injury to reputation “only on
clear and convincing proof” that the defamatory falsehood
was made with “actual malice.” Gertz, 418 U.S. at 342,
94 S.Ct. at 3008. It is equally well established that the
standard of actual malice requires *776  **53  proof not
merely that the defamatory publication was false, but that
the defendant either knew the statement to be false or that
the defendant “in fact entertained serious doubts as to the
truth of his publication.”  St. Amant v. Thompson, 390 U.S.
727, 731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968); see
also Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767,
106 S.Ct. 1558, 1567, 89 L.Ed.2d 783 (1986) (Stevens, J.,
dissenting) (“For [the actual malice] standard to be met, the
publisher must come close to wilfully blinding itself to the
falsity of its utterance.”) (footnote omitted). Moreover, the
burden of proof imposed on public figures is significantly
more onerous than the usual preponderance of the evidence
standard. See, e.g., Long v. Arcell, 618 F.2d 1145, 1148
(5th Cir.1980), cert. denied, 449 U.S. 1083, 101 S.Ct. 869,
66 L.Ed.2d 808 (1981); Nader v. De Toledano, 408 A.2d
31, 49 (D.C.1979), cert. denied, 444 U.S. 1078, 100 S.Ct.
1028, 62 L.Ed.2d 761 (1980). The requirement of “clear and
convincing” proof of actual malice, initially articulated by
the Supreme Court in Sullivan, “administers an extremely
powerful antidote to the inducement to media self-censorship
of the common-law rule of strict liability for libel and
slander.” Gertz, 418 U.S. at 342, 94 S.Ct. at 3008.


On the basis of its careful review of the entire record,
the District Court concluded that there was not “sufficient
evidence in the record from which a jury could reasonably
find, by clear and convincing proof, that the [Post] defendants
published the November 30 article with actual malice.”
567 F.Supp. at 653–64 (footnote omitted). In reaching this
decision, Judge Gasch applied the traditional standard for
overturning a jury verdict: “A trial court may grant [j.n.o.v.]
only when ‘the evidence, together with all inferences that can
reasonably be drawn therefrom[,] is so one-sided [in favor of
the moving party] that reasonable men could not disagree on
the verdict.’ ” Id. at 652 (quoting Vander Zee v. Karabatsos,
589 F.2d 723, 726 (D.C.Cir.1978), cert. denied, 441 U.S.


962, 99 S.Ct. 2407, 60 L.Ed.2d 1066 (1979)).14 The District
Court considered all the evidence in the light most favorable
to Tavoulareas and abstained from assessing the credibility
of witnesses or weighing the evidence. We follow the same
course. Based upon our review of the entire record in this case,
we agree with Judge Gasch's dispositive conclusion.


 In reaching this conclusion, we apply a standard of review
that all the parties, amici, and the District Court have agreed
is correct. Specifically, by virtue of the First Amendment
nature of this litigation, the jury verdict must be measured,
on the basis of an independent examination, against the heavy
burden of proof imposed on a plaintiff who is a public figure:


In reviewing a defamation verdict, courts must exercise
particularly careful review. They “must ‘make an
independent examination of the whole record,’ ... so as to
assure [themselves] that the judgment does not constitute
a forbidden intrusion on the field of free expression.” New
York Times v. Sullivan, 376 U.S. 254, 285, 84 S.Ct. 710,
729, 11 L.Ed.2d 686 (1964) (quoting Edwards v. South
Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d
697 (1963)).


Supplemental Brief for Appellant at 9; see also Supplemental
Brief for Appellees at 6–7; Brief Amicus Curiae of the
American Legal Foundation in Support of Appellant at 7;
Brief of the Reporters Committee for Freedom of the Press
and Radio Television News Directors Association as Amici
Curiae in Support of Appellees at 22–23; 567 F.Supp. at 653–
54.


The parties, at our instance, have devoted enormous effort
to the difficult enterprise of discerning the precise meaning
of Bose Corp. v. Consumers Union, 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984) (mandating independent
judicial review of evidence of actual malice, but leaving
unresolved the extent of that review). The District Court
was, of course, not faced *777  **54  with this inquiry;
the decision granting j.n.o.v. antedated Bose by almost
exactly one year. From Bose, the parties have argued sharply
divergent positions. Under one view, Bose 's mandate of de
novo review means precisely that, with no deference at all to
be accorded any jury finding germane to actual malice. See
Supplemental Brief for Appellees at 6–16. Under the contrary
view, Bose does not alter the traditional rules governing
the review of jury verdicts and thus judicial deference
is constitutionally mandated to presumed jury findings of
underlying facts, evaluations of credibility, and the drawing
of inferences. See Supplemental Brief for Appellant at 9–
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19. Notwithstanding these divergent positions, however, it is
undisputed that Bose at least reaffirmed Sullivan 's mandated
duty of independent review. See, e.g., Supplemental Brief for
Appellant at 9 (“In Bose ... the Court reaffirmed that ‘Judges,
as expositors of the Constitution, must independently decide
whether the evidence in the record is sufficient to cross the
constitutional threshold that bars the entry of any judgment
that is not supported by clear and convincing proof of “actual
malice.” ’ ”) (quoting Bose, 466 U.S. at 511, 104 S.Ct. at
1965).


The somewhat murky dispute that has consumed this
litigation in its later phases is whether Bose went further and
sanctioned independent review as to findings of underlying
facts, evaluations of credibility, and the drawing of inferences.
It is this issue—the existence and application of this possible
additional aspect of Bose —that we believe, upon reflection,
we need not decide. We have concluded that sailing into
these uncharted waters is unnecessary to the proper and
principled disposition of this case. Bearing in mind the
exacting standard of clear and convincing proof of actual
malice, we are persuaded that, when we faithfully apply the
traditional j.n.o.v. standards in this First Amendment context,
Judge Gasch was manifestly correct.


The dissent complains that we have evaded this complex
constitutional issue only by “reject[ing] entirely plausible (if
not inevitable) interpretations of the article.” Dissent at 810.
But in determining what defamatory meaning the article is
capable of bearing, we perform the quintessential function
of the court in defamation actions, as the dissent forthrightly
acknowledges. See Dissent at 817 (“It is for the court to
determine whether a particular communication is capable of
bearing a defamatory meaning.”) (emphasis in original).


The dissent vehemently insists that we abandon the
role of the court and invade the jury's function in
upholding the District Court's grant of j.n.o.v. The dissent
accuses us of “discard[ing] those traditional [j.n.o.v.]
standards,” by “proceed[ing] to make [our] own assessment
of witness credibility” and “disregard[ing] controlling
reasonable inferences in favor of the verdict.” Dissent at 810–
11. These accusations are repeated sporadically throughout
our dissenting colleague's opinion. But they are ultimately
without foundation. We are satisfied that the District Court did
not trench on the jury's function, and we have been mindful
ourselves to avoid any such usurpation.


The only example that the dissent presents of our alleged
“reassessment” of witness credibility is in our determination
that the “set up” allegation is substantially true. See infra
pp. 783–86. But this allegation fails to recognize that the
fact that Tavoulareas “set up” Peter in Atlas—the defamatory
sense that we attribute to the article as a matter of law—
is clear beyond reasonable dispute. Indeed, as will become
evident, we rely on Tavoulareas' own testimony and on facts
undisputed by him to make this finding.


The dissent's final grievance—that we disregard reasonable
inferences drawn by the jury—is also echoed in Chief Judge
Wald's concurrence, which notes that “throughout its opinion
[the majority] scrutinizes the inferences to be drawn from
evidence of actual malice far more rigorously than [the]
ordinary judgment n.o.v. standard would permit.” Concurring
Opinion at 804. Chief Judge Wald suggests that we tackle
the knotty constitutional issue regarding what constitutes
independent review under Bose, so we could properly reach
the conclusion as to the absence *778  **55  of actual
malice. Both the dissent and the concurrence, with all respect,
misapprehend the inquiry we undertake. We consistently
grant to Tavoulareas all reasonable inferences that could be
drawn from the evidence, including all issues of witness
credibility. As all agree, long before Bose and without the
benefit of any construction of its unelaborated standard,
reviewing courts carefully and independently reviewed
findings of fact and rejected jury verdicts when all favorable
inferences did not constitute clear and convincing evidence
of actual malice. See Edwards, 372 U.S. at 235, 83 S.Ct. at
683 (court must “make an independent examination of the
whole record” in First Amendment cases); Sullivan, 376 U.S.
at 285, 84 S.Ct. at 728–29 (same, citing Edwards ); St. Amant,
390 U.S. 727, 88 S.Ct. 1323 (finding insufficient evidence
of actual malice to support jury verdict). That traditional
undertaking in defamation jurisprudence is precisely the task
before us today.


Accordingly, we have at every turn accepted only undisputed
facts or Tavoulareas' version of disputed facts, avoided
any evaluations of credibility, and credited all permissible
inferences the jury may have drawn favorably to Tavoulareas.
Having done so, we nonetheless are constrained to conclude
that the evidence is insufficient to constitute clear and
convincing evidence of actual malice.


A. Defamation and Falsity


1. Interpretation of the Article
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The theme of the November 30, 1979 article was set forth
in its headline and lead sentence: that William Tavoulareas
“set up” Peter as a partner in a business managing Mobil-
owned ships. Peter, the article reported, had in 1974 been a
24–year-old, $14,000 per year shipping clerk with the Lemos
firm, but “with the help of Mobil” five years later owned
45 percent of a newly formed shipping management firm,
Atlas Maritime Co. “[T]he overall thrust of the article was that
William Tavoulareas improperly set up his son in business
and made sure the business would prosper.” Reply Brief for
Appellant at 21–22; see Brief for Appellant at 70; 567 F.Supp.
at 660.


 Tavoulareas advances several possible defamatory


interpretations of this “set up” allegation.15 His primary
contention, and one adopted by the dissent, Dissent at 820–21,
is that “[t]he November 30 article was reasonably understood
to mean that plaintiff misused Mobil assets by engineering
the entire Mobil-Samarco-Atlas arrangement for the benefit


of his son, to the detriment of Mobil shareholders.”16 Brief
*779  **56  for Appellant at 26 (emphasis added). The


District Court squarely rejected as untenable that construction


of the article. 567 F.Supp. at 660. We agree.17


In a libel case, it is the role of the court to determine whether
the challenged statement is “capable of bearing a particular
meaning” and whether “that meaning is defamatory.”
Restatement (Second) Of Torts § 614(i), at 311 (1977); see
McBride v. Merrell Dow and Pharmaceuticals, Inc., 717 F.2d
1460, 1463 (D.C.Cir.1983). In making this determination,
a court is to consider both the words themselves and the
entire context in which the statement occurs. See  *780
**57  Ollman v. Evans, 750 F.2d 970, 982–83 (D.C.Cir.1984)


(en banc), cert. denied, 471 U.S. 1127, 105 S.Ct. 2662, 86
L.Ed.2d 278 (1985). The jury's proper function, in turn, is
to determine whether a statement, held by the court to be
capable of a defamatory meaning, was in fact attributed such
a meaning by its readers. Restatement (Second) Of Torts §
614(2).


 The statement that “a father set up his son in business” would
ordinarily mean to a reasonable reader that the father provided
the son with the means or opportunity by which the latter
could assume a position of responsibility in a business venture
or commercial firm. See Webster's Third New International
Dictionary 2079 (unabridged ed. 1981). In our view, when the
term “set up” is employed in a familial context, it implies that
one family member provided an opportunity to another family
member on the basis of kinship, not merit. Accordingly,


we hold that the article, as a matter of law, can reasonably
be interpreted as capable of bearing a defamatory meaning,
namely that Tavoulareas, as president of Mobil, made it
possible for Peter to become a partner in Atlas and then helped
to ensure that the business would prosper because Peter was
his son. This, in our view, is the normal, everyday reading
of the article. The headline and lead sentence, generally
reliable indicators of an article's content, clearly convey this


meaning.18 This meaning is defamatory in that it accuses
Tavoulareas of nepotism—furthering his son's business career
—which might “tend[ ] to injure [him] in his trade, profession
or community standing, or lower him in the estimation of the
community.” Afro-American Publishing Co. v. Jaffe, 366 F.2d
649, 654 (D.C.Cir.1966) (footnote omitted).


 As we have observed, Tavoulareas' proffered interpretation
is much broader. He (and the dissent) contend that the article
is capable of bearing the interpretation that Tavoulareas “set
up” the entire Mobil-Sarmarco-Atlas relationship to benefit
Peter. Thus, before passing to a consideration of the falsity vel
non of the “set up” allegation, we first consider this asserted,
much different, broader reading. For the reasons that follow,
we reject Tavoulareas' construction and interpret the language
according to its common usage. As did Judge Gasch, we hold
as a matter of law that the article is incapable of bearing the


interpretation Tavoulareas advances.19


As the District Court correctly observed, the Post 's allegation
that Tavoulareas “set up” his son in Atlas is entirely different
from the claim that the Post asserted that the creation of the
entire Mobil-Samarco-Atlas relationship was a nepotistic act.
567 F.Supp. at 660 & n. 16. The article clearly says the former,
not the latter. The article simply will not reasonably bear
Tavoulareas' interpretation, as evidenced by his failure to cite
anything in the article itself to support this reading. See Brief


for Appellant at 25–29; Reply Brief for Appellant at 16.20


Indeed, the article discussed at *781  **58  length Mobil's
legitimate business reasons for participating in Samarco,
namely its anticipation of Saudi flag preference requirements
and favorable Saudi financing. ¶¶ 38–44, 51.


The dissent ignores the specifics of the article, complaining
instead that “[t]he entire discussion of the legitimate business
reasons in the Post article is perjorative.” Dissent at 821. In
our view, the dissent's reliance on the “tone” of the article
is entirely misplaced. The article expressly buttressed the
credibility of Mobil's stated business reasons for joining
Samarco. The story specifically reports that the other non-
Saudi partner in Samarco, Fairfield-Maxwell, joined on the
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basis of the same “anticipated benefits.” ¶ 43. Needless to say,
Fairfield-Maxwell had no interest in participating in Samarco
to benefit Peter. Rather, as the article itself reported, Fairfield-
Maxwell was of the view that Peter's involvement in Atlas,
although nepotistic, would not preclude the successful and
profitable operation of Samarco. ¶ 27. We cannot accept
the dissent's tortured attempt to discern some dark, hidden
meaning in the article when the plain words of the piece


explicitly rebut that meaning.21


 Tavoulareas relies heavily on internal unpublished Post
memoranda to establish the meaning of the article. This
will not do. Nothing in law or common sense supports
saddling a libel defendant with civil liability for a defamatory
implication nowhere to be found in the published article


itself.22 In addition to the internal *782  **59  memoranda,
the dissent cites two other items of extrinsic evidence


as relevant to a determination of the article's meaning.23


First, much is made of the “public interpretation” of the
Post article. Dissent at 819 n. 25. Assuming arguendo that
such evidence bears on our legal determination, the items
earmarked by the dissent are utterly incapable of supporting
Tavoulareas' interpretation; if anything, these items support


our interpretation of the article.24 Second, the dissent pounces
upon a single passage from the Post 's closing argument at
trial and attempts by that maneuver to characterize the Post as
in fact accepting Tavoulareas' interpretation of the article. See


Dissent at 822–23.25 This is grasping *783  **60  at straws.
From the time the article was published to its appearance
before this court en banc, the Post has steadfastly interpreted
the article as saying that Peter was “set up” in Atlas, not that
the entire Mobil-Samarco-Atlas arrangement was set up for


Peter.26 This is hardly surprising, for as we have held as a
matter of law, the article is incapable of bearing Tavoulareas'
and the dissent's distorted interpretation. Because the piece
is capable, however, of bearing the narrower but nonetheless
defamatory meaning that Tavoulareas “set up” his son in
Atlas, we proceed to consider the truth or falsity of this
allegation.


 Tavoulareas, it should be noted, would pretermit entirely our
consideration of truth or falsity, maintaining that the court
should not consider the question in reviewing the jury verdict
in his favor. Brief for Appellant at 17a–17b. We emphatically


disagree.27 Tavoulareas was required to prove falsity at trial
in order to prevail. Philadelphia Newspapers, 106 S.Ct. at
1563; Garrison v. Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209,
215–16, 13 L.Ed.2d 125 (1964). Moreover, the defendants


never conceded this bedrock element of plaintiff's case; quite
to the contrary, they have adamantly maintained throughout
these proceedings that the evidence of the story's truth (or
substantial truth) precludes any reasonable inference of actual
malice. See 567 F.Supp. at 654 n. 9; Brief for Appellees
at 18. In turn, Tavoulareas himself has relied on evidence
of falsity in his effort on appeal to establish actual malice,
see, e.g., Brief for Appellant at 54, and the District Court
found the evidence of the story's truth highly relevant to its
decision to grant j.n.o.v. on the issue of actual malice. See 567
F.Supp. at 659–61. More fundamentally, the truth or falsity
of allegedly defamatory speech must be considered if we are
properly to balance the individual interest “in vindicating a
reputation that is wrongly sullied,” Brief for Appellant at 17c
(emphasis added), against the community's interest in free
speech. See Philadelphia Newspapers, 106 S.Ct. 1558. We
reject the extravagant suggestion that we ignore evidence of
truth in reviewing the reasonableness of the jury's finding that
the Post article was unprotected by the First Amendment.


2. The Undisputed Evidence of Truth
 The undisputed evidence at trial, including plaintiff's own
testimony, precludes any reasonable inference that the central
allegation of the challenged article—that Tavoulareas “set
up” Peter in *784  **61  Atlas—was false. Tavoulareas
repeatedly testified at trial that by December 1973 he knew
that Peter's supervisor at Lemos, Comnas, was planning to
leave Lemos and form a joint venture company. Tr. at 1275–
76, 1293, 1433, 1635, 1647. According to his own testimony,
Tavoulareas also knew by late 1973 that Comnas had offered
Peter a partnership position in that venture. Tr. at 1293; see


also Tr. at 1278, 1455.28 What is more, Tavoulareas testified
that he thought it likely that Comnas made the offer to Peter
not because of Peter's modest qualifications as a young and
inexperienced junior executive but in order “to make sure he
got business from Mobil.” Tr. at 1648; see also Tr. at 1295–96,
1455, 1516; cf. Tr. at 1656 (testimony of Tavoulareas that as of
1974 Peter was young and needed more training in shipping
business); Tr. at 3080 (uncontradicted testimony of Kousi, a
Samarco director, to same effect).


In the spring of 1974, with Tavoulareas fully aware that
Comnas was trying to “curry favor” with him by offering
Peter a share of Comnas' venture, Tr. at 1516, Tavoulareas
flew to London to ask Comnas “if [Comnas] was interested in
taking over the management” of Samarco's ships. RE at 2443–
46; see also RE at 2344–45, Tr. at 1534 (“I [Tavoulareas] more
than anybody else was responsible for bringing [Comnas]
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into [the management of Samarco's ships] ...”); Tr. at 1289–
91, 3423, 3349. But cf. Dissent at 826–27 (recounting
evidence that Comnas was recruited by Mobil as a corporate
entity, including actions of its chairman, Rawleigh Warner,
rather than by Tavoulareas, notwithstanding Tavoulareas' own


uncontradicted testimony).29 Thereupon, Comnas created
Atlas to manage Samarco's ships, and Peter—until then
an assistant at Lemos—joined Atlas as a part owner. RE
at 2421–22, 2426–28; 3141. By itself, the undisputed fact
that Tavoulareas personally recruited Comnas to manage
Samarco's ships (ultimately through the vehicle of Atlas
Maritime) shortly after learning that Peter had an outstanding
offer from Comnas goes far toward justifying the charge that
Tavoulareas “set up” his son in Atlas. See 567 F.Supp. at 659
(finding that Tavoulareas' *785  **62  1977 SEC testimony,
describing this sequence of events, “provided Tyler with a
sufficient basis for [his set up] allegation”).


But that is not all. The record abounds with uncontradicted
evidence of nepotism in favor of Peter. The record
unmistakably reveals that Tavoulareas remained personally
involved in the Samarco-Atlas arrangement after Peter left
Lemos and took on his partnership position at Atlas. In
August 1974, only days after Peter joined Atlas as a partner,
Tavoulareas took Peter—without Comnas—to Geneva to
meet the Alirezas. Tr. at 1305–06. This father-and-son trip to
Geneva commenced after Tavoulareas “sent a memorandum
to Paul Wolf [e] to tell him [Tavoulareas] would no longer
be involved with anything as to Atlas and Samarco” and
thus to bypass him on all Atlas matters beyond Wolfe's
authority in favor of Rawleigh Warner, Mobil's chairman. RE
at 2440; see RE at 2339; see also Tr. at 1332–33, 1464–
65; cf. RE at 2344 (Mobil's pre-publication letter sent to
Tyler claiming that “[f]rom the date Peter Tavoulareas joined
Atlas, Mr. Tavoulareas divorced himself from involvement
in matters involving business transactions between Mobil
and/or SAMARCO with Atlas.”) At a luncheon gathering
in Geneva, Tavoulareas and a Mobil subordinate engaged
in substantive discussions with the Alirezas regarding the
tentative Samarco-Atlas contract. During that conversation,
Tavoulareas and his Mobil colleague argued in favor of Atlas'
position that Atlas should be independent of Samarco and
that its compensation should include both a minimum fee
and an equity interest in the ships it managed. Tr. at 1712.
See generally RE at 2587–2590 (Peter's written summary of
the meeting). Although the Alirezas were of the view that
Samarco should have “clean cut control of the management
group[,] ... [t]his course of action was opposed by ... Mobil”


and Mobil's pro-Atlas position on this fundamental issue
prevailed. RE at 2587.


Thereafter, Tavoulareas' personal involvement in building up
Atlas, with Peter then an equity partner in the firm, continued
unabated. In November 1974, at a social gathering in Saudi
Arabia, Tavoulareas attempted to convince Ahmed Alireza
to accept Atlas' position on the final sticking point between
Samarco and Atlas over the terms of the latter's compensation.
Tr. at 1312–13, 1725–27. Based on his conversation with
Alireza, Tavoulareas recommended to Comnas and Peter that
they accept Alireza's counter-offer. Tr. at 1312–13, 1725–27.
Atlas accepted Tavoulareas' advice, and the Samarco-Atlas
deal was subsequently consummated.


Having helped Atlas secure its management agreement
with Samarco, Tavoulareas then—by his own testimony
—personally participated in the series of events whereby
Comnas in short order resigned from Atlas, with Peter
becoming its 75 percent owner. According to uncontradicted
testimony, the decision to discharge Comnas was made in


April 197530 at a meeting of high-level Mobil officials in
Tavoulareas' own office at Mobil headquarters. Not only was
Tavoulareas present for this meeting, but he participated fully
in the discussion leading directly to Comnas' removal. Indeed,
the meeting commenced with Tavoulareas as the highest
ranking Mobil officer present, without Mobil's chairman,
Mr. Warner, who only later joined the ongoing conclave.


Tr. at 1185–87, 1331–33, 1534.31 Far from divorcing *786
**63  himself from this matter, Tavoulareas, according to


Mr. Warner's uncontradicted testimony, stated in that critical
meeting:


I more than anybody else was responsible for bringing
[Comnas] into this and I think that I should be involved in
helping to handle the situation.
Tr. at 1534.


A few days later, Tavoulareas flew to London from New York
with two Mobil subordinates to explain to Comnas that “we
weren't satisfied with [his] services.” Tr. at 1333. After one of
Tavoulareas' subordinates met with Comnas “to find out what
terms he would agree to for leaving,” Tr. at 1195, Comnas
asked to meet with Tavoulareas. Tr. at 1336–37; see also Tr.
at 3349. Tavoulareas reviewed a draft agreement of terms for
Comnas' departure and then met with Comnas. Tr. at 1336–37.
At Mobil's unilateral insistence, made without even notifying
or consulting its other partners in Samarco, Comnas left Atlas
immediately thereafter. Tr. at 1190.
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In addition to the trial testimony of Tavoulareas and his
witnesses, Mobil's own answers to Tyler's written questions
prior to the article's publication expressly conceded that
Tavoulareas personally participated “in the arrangements
made when G. Comnas departed from Atlas ... to the extent
of assuring a settlement that was fair and equitable.” RE at
2345. It is also beyond dispute that as part of the settlement
resulting in Comnas' resignation Mobil agreed to put Comnas


on its payroll as a consultant.32


Tavoulareas also played a pivotal role in helping Atlas not
only to survive but to prosper after Comnas left, when Atlas
thereby became the firm of Peter and his youthful colleague
from Lemos, Ares Emmanuel. Tr. at 1835; see also RE at
2053, 2435. Tavoulareas personally participated in Mobil's
internal deliberations that resulted in the decision to make
Harmon Hoffmann, a senior and highly respected Mobil
executive, available to Atlas as an interim manager. See Tr. at
1193, 2848–49; cf. RE at 2345. Furthermore, Tavoulareas was
personally and directly involved in persuading the Alirezas
to retain Atlas as Samarco's independent management firm
upon Comnas' departure. Tavoulareas flew to Saudi Arabia
and personally informed the Alirezas of Mobil's discharge of
Comnas, Tr. at 3286–88. Subsequently, the Alirezas took the
position that the Samarco-Atlas contract was terminated by
virtue of Comnas' departure, Tr. at 3292, and that to continue
collaboration, Atlas would have to assign partial control of
its stock and management to Samarco. Tr. at 3292–93; see
also Tr. at 1867, 2602, 3441. The Alirezas later withdrew
these demands antithetical to Atlas (and Peter) only after
Tavoulareas and one of his subordinates flew once again to
Jeddah and assured Ahmed Alireza that the Samarco-Atlas
contract remained valid, Tr. at 3294, 3298–99, 3302, and that
Mobil “would support the needs of [Atlas].” Tr. at 3304.


Given this plentiful, undisputed evidence of Tavoulareas'
personal involvement in the establishment and operation
of Atlas to Peter's manifest benefit, we conclude that no
reasonable jury could, on this record, find that the “set up”


allegation was false.33


*787  **64  3. Other Allegedly Libelous Statements
Although the central thrust of the story was not proven false
at trial, it is still possible that the story contains defamatory
falsehoods. Cf. Afro-American Publishing, 366 F.2d at 655
(“[T]he defamer may be [all] the more successful when he
baits the hook with truth.”). But cf. Restatement (Second)


Of Torts § 581A comment f, at 237 (“Slight inaccuracies
of expression are immaterial provided that the defamatory
charge is true in substance.”). We must, in consequence,
carefully consider both the veracity and defamatory character
of the three challenged statements in the Post article besides


the fundamental “set up” charge.34


 Tavoulareas first seeks to premise liability on statements in
the article creating the impression that there was a “direct
link between Mobil and Atlas.” Brief for Appellant at 25.
Given the overwhelming proof at trial of precisely such a link,
this argument collapses at the outset. To recap briefly, it is
undisputed that Mobil recruited Comnas to form Atlas; that
Mobil argued—successfully—in favor of Atlas' position with
the other Samarco partners on several critical occasions; that
Mobil removed Comnas as head of Atlas without consulting
its Samarco partners; and that Mobil made a senior Mobil
executive available to Atlas as an interim replacement for
Comnas. Furthermore, it is beyond cavil that Mobil provided
office space and direct financial assistance to Atlas and that
Atlas managed the ships that Mobil bareboat chartered to
Samarco. See, e.g., Tr. at 1142–48. Thus, even if the Post
article failed to make clear the formal, corporate relationship
between Mobil, Samarco, and Atlas, but see ¶¶ 6, 58–59, 74,
the defendants cannot in reason and in law be held liable for
accurately reporting the direct link that undisputedly did exist
between Mobil and Atlas.


Tavoulareas also challenges the allegation at the end of the
article that when Comnas left Atlas, Tavoulareas “dispatched
one of his senior shipping executives, Herman [sic] F.
Hoffmann, to London to help run Atlas.” ¶ 82. Tavoulareas
does not contest the fact that Mobil indeed sent Hoffmann
to London on that very mission. Rather, he contends that
the Post published a defamatory falsehood by suggesting
that he “personally ordered a Mobil executive to London to
bail out his son's company.” Reply Brief for Appellant at
14 (emphasis added). As we have seen, Tavoulareas does
not and could not dispute the Post 's allegation that he
played a personal role in arranging Comnas' departure from
Atlas. Moreover, the article was also undisputedly correct
in reporting that Comnas' removal made it “ ‘natural for
Mobil to step forward’ ... ‘to maintain quality management
of [Samarco's] operations.’ ” ¶¶ 83–84 (quoting Kousi
as well as Mobil's own statement). Nor is it contested,
as noted above, that Tavoulareas personally participated
in the Mobil discussions in which it was decided that
Hoffmann would replace Comnas. Tr. at 1193. Nevertheless,
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Tavoulareas asserts that the jury could reasonably have found
the “dispatch” allegation to be actionable.


 Testimony was presented at trial that Paul Wolfe,
Tavoulareas' subordinate at Mobil, actually made the decision
to dispatch Hoffmann to Atlas. Tr. at 1098, 1440. Thus,
viewing as we do the evidence most favorably to plaintiff,
the “dispatch” allegation was false to the extent it overstated
Tavoulareas' role in Mobil's sending Hoffmann to replace
Comnas. The potentially defamatory inference that could
be drawn from this falsehood is that Tavoulareas had not
recused himself from *788  **65  Atlas matters despite a
possible conflict of interest. But we have already held this
implication not to be actionable in light of the overwhelming,
undisputed evidence of Tavoulareas' personal, continual,
and active involvement in Atlas' matters in ways that
uncontestably redounded directly to Peter's benefit. Since
the only derogatory implication of the dispatch statement is
undisputedly correct, it is not actionable. See, e.g., Herbert
v. Lando, 781 F.2d 298, 312 (2d Cir.) (To hold actionable
a “statement whose ultimate defamatory implications are
themselves not actionable, we believe, would be a classic case
of the tail wagging the dog.”), cert. denied, 476 U.S. 1182,
106 S.Ct. 2916, 91 L.Ed.2d 545 (1986); Skrocki v. Stahl, 14
Cal.App. 1, 6, 110 P. 957 (1910) (“It was sufficient if the gist
or sting of the libelous charge was justified, and immaterial
variances and defects of proof upon minor matters are to
be disregarded if the substance of the charge be justified”);


Restatement (Second) Of Torts § 581A comment f, at 237.35


 Third, and finally, plaintiff vigorously contests the article's
assertion that he “personally urged” Comnas to accept Peter
as a partner in Atlas. ¶¶ 23, 52. The jury reasonably could
have concluded that this charge, communicated to Tyler by
Comnas, was false. See Tr. at 1293–94, 1296–97, 1425, 1433.
And, because the “personally urged” allegation goes beyond
the general charge that Tavoulareas “set up” his son and
suggests that Tavoulareas actively pressured Comnas to hire
Peter rather than merely rewarded Comnas for doing Peter a
favor, see supra note 17, the jury may reasonably have found
that this specific allegation carries with it an independent
defamatory implication capable of causing a separate harm
to plaintiff's reputation. We thus turn to the issue of actual
malice.


B. Actual Malice
 In this branch of our inquiry, the issue is whether the Post
defendants published the “personally urged” statement with


actual malice—that is, with knowledge of falsity or reckless
disregard for its truth. This, in particular, calls upon us to
determine whether there is clear and convincing evidence “to
permit the conclusion that the defendant[s] in fact entertained
serious doubt as to the truth of [their] publication.” St. Amant,


390 U.S. at 731, 88 S.Ct. at 1325.36 The “serious doubt”
inquiry enunciated by the Supreme Court is too fact-bound to
be resolved on the basis of any single factor or mechanical
test. Id. at 730, 88 S.Ct. at 1325. Nevertheless, as the Supreme
Court has clearly stated, courts may not abdicate to triers
of fact the responsibility for developing the contours of the
actual malice rule. Instead, courts are obligated to conduct “an
independent examination of the whole record.” *789  **66
Edwards, 372 U.S. at 235, 83 S.Ct. at 683; see also Sullivan,
376 U.S. at 285, 84 S.Ct. at 729. Thus, a substantial body of
law has developed over the past two decades applying and
delimiting the “serious doubt” standard first articulated by the
Court, speaking through Justice White, in St. Amant. The jury
verdict must be squared not only with the literal formulation
of the actual malice rule but examined in the light of case
law that has “marked out” the outer limits of constitutionally
permissible libel verdicts for public figures. St. Amant, 390
U.S. at 730, 88 S.Ct. at 1325.


1. Legal Standards
 It is well established that the “serious doubt” standard
requires a showing of subjective doubts by the defendant.
It does not turn on whether a reasonably prudent person
would have published under the circumstances. Id. at 731,
88 S.Ct. at 1325–26. The rejection of an objective standard
of care, however, does not mean that libel defendants
can defame with impunity merely by testifying that they
published the challenged statements with the belief that they
were true. Id. at 732, 88 S.Ct. at 1326. To the contrary, a
plaintiff may prove the defendant's subjective state of mind
through the cumulation of circumstantial evidence, as well
as through direct evidence. See, e.g., Herbert v. Lando, 441
U.S. 153, 160, 99 S.Ct. 1635, 1640–41, 60 L.Ed.2d 115
(1979); Washington Post Co. v. Keogh, 365 F.2d 965, 968
(D.C.Cir.1966), cert. denied, 385 U.S. 1011, 87 S.Ct. 708, 17
L.Ed.2d 548 (1967).


 At the same time, actual malice does not automatically
become a question for the jury whenever the plaintiff
introduces pieces of circumstantial evidence tending to show
that the defendant published in bad faith. Such an approach
would be inadequate to ensure correct application of both
the actual malice standard and the requirement of clear and
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convincing evidence. Thus, as all parties and amici agree,
the Supreme Court has directed us to “exercise particularly
careful review,” Supplemental Brief for Appellant at 9, and
to “make an independent examination of the whole record.”
Edwards, 372 U.S. at 235, 83 S.Ct. at 683, quoted in Sullivan,


376 U.S. at 285, 84 S.Ct. at 729.37


This constitutionally mandated duty of independent review
has been applied unflinchingly. The Supreme Court and other
courts have more often than not concluded that public figure
libel plaintiffs failed to adduce evidence of sufficient clarity
to convincingly support a jury finding of actual malice. For
example, in the leading case of St. Amant v. Thompson, 390
U.S. 727, 88 S.Ct. 1323, the Supreme Court reversed a jury
finding of liability in a public official's defamation action.
Because of St. Amant 's importance in actual malice analysis,
we pause to recall the facts of that case. Briefly stated, Deputy
Sheriff Thompson sued St. Amant, a candidate for public
office, for repeating in the course of a televised speech the
false allegation that Sheriff Thompson had taken bribes from
a local Teamsters Union president. The record showed that St.
Amant had based his allegation exclusively on information
provided by an active member of a dissident faction within
the Teamsters. At the time, the dissident faction was locked in
a struggle for control against the faction led by the Teamsters'
official alleged to have paid bribes to the Sheriff. Although
he had no knowledge of the source's reputation for *790
**67  veracity, St. Amant failed to investigate independently


the obviously serious charge of bribery and failed to seek
confirmation of the information from others who might have
known the facts. Notwithstanding this evidence, the Supreme
Court found the record insufficient to support a finding of
actual malice.


Before evaluating the specific record before it, the St. Amant
Court provided examples of the kind of proof that would
likely support a finding of actual malice. The examples fell
into three general categories: evidence establishing that the
story was (1) “fabricated”; (2) “so inherently improbable that
only a reckless man would have put [it] in circulation”; or
(3) “based wholly on an unverified anonymous telephone
call” or some other source that the defendant had “obvious
reasons to doubt.” 390 U.S. at 732, 88 S.Ct. at 1326. After
setting forth these illustrative examples, the Court held that
the evidence before it, by comparison, was clearly inadequate.
St. Amant's failure to investigate was deemed not indicative
of actual malice, inasmuch as the plaintiff had not proven “a
low community assessment of [the source's] trustworthiness
or unsatisfactory experience with him by St. Amant.” Id. at


733, 88 S.Ct. at 1326. The Court also found support for its
decision in evidence tending to show that St. Amant published
the charge in good faith, including St. Amant's testimony
that he had verified other aspects of his source's information
and evidence that the source had sworn to his answers in the
presence of newsmen.


2. Application of the Legal Standards
As the District Court correctly observed in the case at hand,
the Supreme Court's reasoning and result in St. Amant are
instructive for inferior tribunals in attempting faithfully to
apply the “serious doubt” test. 567 F.Supp. at 656. The
examples provided there of when a jury may reasonably
infer actual malice from circumstantial evidence are by no
means exhaustive, but, as numerous courts have recognized,
constitute useful benchmarks for lower courts to employ in
determining whether a record is sufficient to sustain a finding
of constitutional malice. See, e.g., Marcone v. Penthouse
International Magazine For Men, 754 F.2d 1072, 1089–90
(3d Cir.), cert. denied, 474 U.S. 864, 106 S.Ct. 182, 88
L.Ed.2d 151 (1985); Hunt v. Liberty Lobby, 720 F.2d 631,
643–46 (11th Cir.1983). When the entire record in this case
is scrutinized in light of St. Amant and other governing
precedents, it is clear beyond cavil that Judge Gasch's decision
to grant j.n.o.v. was fully justified.


Tavoulareas seeks to support the jury finding of actual malice
on the basis of both evidence generic to the entire article,
such as managerial pressure to produce stories, and evidence
relating more specifically to various statements in the article.
We turn first to the evidence of actual malice relating to
the single remaining statement in the article that may be
actionable.


 a. Personally Urged.” It is undisputed that Comnas was
the sole source for the Post 's allegation that Tavoulareas
“personally urged” that Peter be included as an equity partner
in Atlas. Plaintiff contends that reliance on Comnas was
evidence of the Post defendants' actual malice inasmuch
as the record supports the conclusion that Comnas was
an obviously unreliable source. Our examination of the
record, however, leads us to agree completely with the
District Court's contrary conclusion that “reliance upon
George Comnas as a primary source does not come close
to approaching the level of recklessness required by the
Supreme Court.” 567 F.Supp. at 656.


As did the District Court, we find it highly significant that
“much of Comnas' information was independently verified
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by other sources whose credibility even the plaintiff does
not now challenge.” 567 F.Supp. at 656. For instance,
Comnas told Tyler that Tavoulareas had participated on
Atlas' behalf in key negotiations with the Saudi partners of
Samarco after Peter had joined Atlas. Tr. at 3688, 3778–84.
Mobil denied this critical contention in its pre-publication
letter to the Post, claiming (erroneously, as Tavoulareas
conceded at trial, *791  **68  Tr. at 4161–62) that “[f]rom
the date Peter Tavoulareas joined Atlas, Mr. Tavoulareas
divorced himself from involvement in matters involving
business transactions between Mobil and/or SAMARCO with
Atlas.” RE at 2344. Tyler published Comnas' charge only
after receiving independent confirmation from Kousi, Tr.
at 3083–3100, a highly respected, knowledgeable member
of the Samarco board with firsthand knowledge of Atlas'
formation and engagement as Samarco's management firm.
The only reasonable inference is that Tyler was justified
in considering Kousi's confirmation of Comnas' statements
important evidence of the latter's reliability. Tr. at 785–86,
3689, 3792.


But this was by no means all the information in Tyler's
hands that buttressed Comnas' statements. Tavoulareas' own
testimony before the SEC staff admitted his recruitment of
Comnas to head Atlas and his knowledge of Comnas' business
relationship with Peter. RE at 2443–46, 2424–25. On behalf of
Mobil, Paul Wolfe confirmed Comnas' statement to Tyler that
Tavoulareas was personally involved in Comnas' departure
from Atlas, RE at 2345, a significant admission in light
of the understanding communicated by Mobil to Tyler and
outside members of the board of directors that Tavoulareas
was not involved in Atlas matters after Peter's entry into the
firm. Tr. at 3550, 3588–89; RE at 2344. Moreover, Kousi
confirmed Comnas' general charge that Peter obtained his
position with Atlas on the basis of kinship, not merit. Tr. at
3079–80 (“[T]he employment of Peter Tavoulareas in Atlas
was a nepotistic act.”). In sum, the undisputed evidence of
record shows conclusively that Tyler corroborated much of
the information provided by Comnas. Cf. St. Amant, 390 U.S.
at 733, 88 S.Ct. at 1326–27, (verification of part of source's
information probative of St. Amant's lack of actual malice in
relying on source for other, uncorroborated information).


Besides independent, reliable corroboration of most of
Comnas' story, Tyler had other, substantial reasons to
believe Comnas. Of these, the most important was Tyler's
uncontroverted knowledge that “Comnas provided virtually
the same information to Tyler as he gave to investigators
for the House Subcommittee,” 567 F.Supp. at 656, including


the substance of the “personally urged” allegation. RE
at 2471; cf. St. Amant, 390 U.S. at 733, 88 S.Ct. at
1326–27 (St. Amant's knowledge that source repeated
information to others in manner bespeaking earnestness
indicative of good-faith belief in source's credibility). It
is undisputed that an experienced House Subcommittee
investigator, Peter Stockton, accompanied by a Subcommittee
lawyer, traveled from Washington to Comnas' home in
Osterville, Massachusetts. Tr. at 2770; RE at 2467. There,
they conducted a formal three-hour interview, complete
with elaborate notetaking; it is undisputed, moreover, that
the two Subcommittee staff members were interviewing
Comnas in their official capacities. This was a Congressional
investigation, not an idle conversation between a passerby and
a disgruntled executive.


After interviewing Comnas, Stockton confirmed Tyler's
judgment that Comnas was credible, that he spoke reluctantly
and carefully for fear of reprisal, and that his information was
consistent with that provided by other sources. Tr. at 2816–
17; cf. Tr. at 2792–93. Tyler was justifiably impressed with
Comnas' “consistency” as a source, especially since, as Tyler
reasonably concluded, Comnas was on “a higher level of
notice” that “he better be truthful in his story” when speaking


to the Subcommittee staff. Tr. at 3823–24.38


*792  **69  Tyler also knew that Comnas had enjoyed a
long and successful career at Exxon where he eventually


became president of Esso Mediterranean and Esso Africa.39


Tyler was further aware that, after leaving Exxon, Comnas
had been entrusted to run the principal office of one of
the largest Greek shippers (Lemos) and had been recruited
by Mobil in early 1974 based upon Mobil officials' “long
personal acquaintances with G. Comnas.” RE at 2345; see
also RE at 2446. As the District Court observed, Comnas
“obviously had a substantial business career and reputation
that could be damaged if he lied.” 567 F.Supp. at 656; see Tr.


at 637–38, 3690, 3825.40 Moreover, it is undisputed that no
Mobil representatives ever gave Tyler the slightest indication
that Mobil questioned Comnas' credibility or ethics.


Despite the abundant, undisputed evidence in the record
supporting Tyler's decision to credit Comnas' story,
Tavoulareas nevertheless argues that the jury could
reasonably have concluded that “Comnas' patent lack of
credibility” was apparent to Tyler. Brief for Appellant at 20.
To support this contention, Tavoulareas relies heavily on the
undisputed fact that Dr. Piro told Tyler that “Comnas had
been caught in some fraud involving Atlas” and that the
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Tavoulareases had threatened to report Comnas to the tax
authorities if Comnas ever started any trouble for Peter and
Atlas. Tr. at 2908–09. What Piro related, of course, was his


understanding from the Tavoulareases. Tr. at 2958, 2965.41


Tyler, as we have seen, tried to talk with both William
and Peter Tavoulareas. William refused to talk at all with
Tyler, but his sworn SEC testimony indicated that Comnas'
withdrawal from Atlas had nothing whatever to do with
unethical conduct. RE at 2435. Peter hung up the phone when
Tyler called, having chosen, as he was free to do, not to
enlighten Tyler as to the reasons for Comnas' departure from
Atlas or to correct any misinformation Tyler had concerning
Comnas' trustworthiness. Tr. at 2437. Mobil, of course,
steadfastly refused Tyler's requests for interviews, as it was
likewise free to do. Faced with Mobil's silence, Tyler checked
with Kousi, who told him that it was the “dissatisfaction of
Mobil,” not any of the other parties, that led to Comnas'
removal. Tr. at 3082–83; cf. Tr. at 2099–2100 (testimony
of Harmon Hoffmann that the sole reason for Comnas'
removal was dissatisfaction with his performance, not any
ethical considerations). Thus, the undisputed record comports
entirely with the District Court's conclusion that “it is not
at all clear that Comnas left Atlas under circumstances that
should have aroused Tyler's suspicions as to his motivation
for speaking unfavorably about the [Tavoulareases].” 567
F.Supp. at 657 (footnote omitted).


We also agree with the District Court that the evidence of
personal animus between Comnas and Tavoulareas was not
*793  **70  indicative of the defendants' actual malice


in view of their independent corroboration of Comnas'
information and the other evidence in the hands of the Post
defendants of Comnas' knowledge and credibility. Cf. St.
Amant, 390 U.S. at 733, 88 S.Ct. at 1326–27 (reliance on a
source locked in a fierce struggle with union officials closely
allied to Sheriff Thompson did not permit an inference of
actual malice when St. Amant had “verified other aspects” of
the source's information and had other indicia of the source's
credibility).


 Finally, we reject the suggestion that the Post 's failure to
introduce any of Comnas' deposition testimony at trial was
probative of actual malice. Even assuming that Tavoulareas


can advance this assertion in the first instance,42 Comnas was
deposed for four days by both sides, yet neither side ultimately
elected to introduce his testimony into the trial record. Since
Comnas' deposition transcript was “equally available,” the
decision of both sides not to use it cannot serve as the basis for


an adverse inference against the Post. Brown v. United States,
414 F.2d 1165, 1166–67 (D.C.Cir.1969); see also United
States v. Young, 463 F.2d 934, 939–40 (D.C.Cir.1972); Tr. at
3817.


b. General Evidence of Actual Malice. Last, we consider the
more general evidence in the record that, as Tavoulareas sees
it, supports a determination that the Post defendants published
the November 30 article with actual malice. At the outset,
we observe that our examination of this evidence cannot be
divorced from our earlier conclusion that the record before
us cannot reasonably support a finding that the central theme
of the article was false. For example, Tavoulareas argues
that the Post 's refusal to retract the article or to concede its
falsity at trial was evidence of actual malice in view of “the
overwhelming proof of the article's falsity at trial.” Brief for
Appellant at 27. But this broadside cannot stand in light of our
earlier analysis and conclusions with respect to the issue of
falsity vel non. We therefore need only address briefly to what
extent, if any, this evidence could reasonably have supported
the jury finding of actual malice.


(i) The Christine Peterson Memorandum. Christine Peterson
had the task of performing the final edit on the November
30 article. During Peterson's brief testimony at trial, it was
established that her duties included editing the story for “style,
punctuation, [and] grammar,” confirming facts that could
be checked with source material at hand, and writing the
headlines. Tr. at 2827. The record is also clear that in editing
the article at issue, she performed a “fresh read,” that is, she
had no knowledge of the sources or research underlying the
article beyond what she read in the article itself. See Tr. at
2829; RE at 2486–87; 567 F.Supp. at 655. After editing the
copy, and prior to publication, she sent a memorandum to
assignment editor Peter Milius. The memorandum stated in
part:


I've read the Mobil story several times, and while I'm
impressed with the amount of work the reporter obviously
did, I'm still left with an overwhelming sense of So What?
Is there any way to give this story of high-level nepotism
a dollars-and-cents angle? Did Mobil's shareholders lose
anything? Mobil's customers? Parts of Tyler's case against
Tavoulareas seem tenuous, and the whole—a $680,000-a-
year plaything for an indulged son, at worst—just seems
like a withered peanut in an 84″‘ gilded shell. A far more
interesting angle, it seems to me, is Mobil's concern about
Saudi preference shipping—a concern so profound that
it led to the formation of an entire dummy corporation.
It's impossible to believe that Tavoulareas alone could put
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together such a scheme for the sake of his son's business
career, or that he would want to.


RE at 2486.


 At trial, Peterson testified that “my point in the memorandum
was that I *794  **71  thought the formation of Samarco
was a more interesting angle in the story.” Tr. at 2833. It was,
as she put it, the seemingly unusual corporate arrangements
that provided “a more important angle for the story to have
as a lead.” Tr. at 2834. In order to credit all permissible
inferences that the jury may have drawn, we reject Peterson's
trial testimony and accept Tavoulareas' proffered inference.
Tavoulareas contends that the Peterson memorandum entitled
the jury “to find that an editor of the Post charged with
the final review of the story before publication had indeed
found ... the story's theme impossible to believe” and
brought home this doubt to those responsible for the article's
publication. Brief for Appellant at 35. We accept this view—
that the Peterson memorandum is evidence of “serious doubt”
or actual malice. But defamation plaintiffs cannot show actual
malice in the abstract; they must demonstrate actual malice in
conjunction with a false defamatory statement. Upon closer
examination, the Peterson memorandum does not qualify
as such a showing and thus fails to constitute acceptable
evidence of actual malice. It certainly falls short of clear and


convincing evidence.43


The Peterson document is subject to two reasonable
interpretations when construed against the Post, both of which
fail to connect Peterson's disbelief to a false and defamatory
meaning present in the article. First, Peterson's memorandum
might plausibly be understood to state that she found the story
impossible to believe because the story states or suggests
that Tavoulareas' primary motivation in establishing the entire
Mobil-Samarco-Atlas arrangement was to benefit his son.
But we have held as a matter of law that the article cannot
bear this interpretation. As we have previously recounted, the
article neither stated nor implied that Tavoulareas engineered
Mobil's participation in the Samarco venture for the sake
of his son's business career. Far from it, the article made
it clear that Mobil officials decided to join Samarco in
anticipation of Saudi preference shipping requirements and
favorable Saudi financing. See supra p. 781. Thus, this
possible understanding of Peterson's “impossible to believe”
language, while demonstrating malice, has no connection to
a defamatory meaning that the article will bear as a matter of
law.


Second, the memorandum could be interpreted more narrowly
to express disbelief that Tavoulareas “set up” Peter in Atlas.
Yet, in light of the overwhelming evidence supporting that
very charge in the hands of those at the Post responsible for
the article's publication (and undisputed at trial), any such
view held by Peterson was obviously wrong. Indeed, we have
held that no reasonable jury, on this record, could have found
the “set up” charge to be false. See supra p. 786. In this sense,
the Peterson memorandum has no connection to any false


statement.44 We are persuaded, as was the District Court, that
“no matter how this memorandum is construed,” it provides
no evidence that the Post acted with actual malice with respect
to the publication of any false defamatory statement. Cf. 567
F.Supp. at 655.


*795  **72   (ii) Defendants' Ill Will or Bad Motives. It
is settled that ill will toward the plaintiff or bad motives
are not elements of actual malice and that such evidence is
insufficient by itself to support a finding of actual malice.
See, e.g., Old Dominion Branch No. 496 v. Austin, 418 U.S.
264, 281–82, 94 S.Ct. 2770, 2779–80, 41 L.Ed.2d 745 (1974).
The rationale for this rule is that speech “honestly believed,”
whatever the speaker's motivation, “contribute[s] to the free
interchange of ideas and the ascertainment of truth.” Garrison
v. Louisiana, 379 U.S. 64, 73, 85 S.Ct. 209, 215, 13 L.Ed.2d
125 (1964). To recover, plaintiffs cannot ground their claim
“on a showing of intent to inflict harm,” but must, instead,
show an “intent to inflict harm through falsehood.” Henry v.
Collins, 380 U.S. 356, 357, 85 S.Ct. 992, 993, 13 L.Ed.2d
892 (1965). Nevertheless, reason and the weight of precedent
suggest that, under some circumstances, the probative value
of ill-will evidence in establishing “intent to inflict harm
through falsehood” outweighs the risk that admitting such


evidence will chill honestly believed speech.45 See, e.g.,
Cochran v. Indianapolis Newspapers, Inc., 175 Ind.App. 548,
560, 372 N.E.2d 1211, 1221 (1978) (holding that evidence of
ill will creates jury question on actual malice where “[t]here
are no facts or statements of record which even remotely
support” the defamatory implication at issue); Restatement
(Second) Of Torts § 580A comment d, at 218; cf. Herbert
v. Lando, 441 U.S. at 160–63 & n. 6, 99 S.Ct. at 1640–
42 & n. 6. See generally Bloom, Proof of Fault in Media
Defamation Litigation, 38 Vand.L.Rev. 247, 260–64 (1985).
The appropriateness of such evidence must be determined on
a case-by-case basis, bearing in mind that evidence of ill will
or bad motives will support a finding of actual malice only
when combined with other, more substantial evidence of a
defendant's bad faith.
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The ill-will or bad-motive evidence in this record, however,
is lacking in probative value. The contention is that “Tyler's
motive to hurt plaintiff flowed from his embarrassment when
Mobil exposed his false description of an interview he had had
with a Mobil executive earlier in 1979.” Supplemental Brief
for Appellant at 25. Four statements by Tyler are relied upon
to establish his asserted plan to “get” Tavoulareas. We find
none to be indicative of a willingness to publish falsehoods.


 Toward the beginning of his investigation, Tyler remarked
to Golden that “[i]t is not every day you knock off one of


the seven sisters,”46 Tr. at 172; he later referred to his article
in part as a “case against Tavoulareas,” RE at 2489; and
after the article appeared, he characterized a session between
Tavoulareas and Post editors as one in which the Post “blew
[Tavoulareas] out of the water,” and sent him home with his
“tail between his legs.” Tr. at 253–54. These statements, not
unknown to the vernacular of litigators, seem to us well within
the everyday parlance of an investigative reporter. They may
reasonably be interpreted as revealing that Tyler had adopted
an adversarial stance toward Tavoulareas. But, as in other
professions, an adversarial stance is fully consistent with
professional, investigative reporting. It would be sadly ironic
for judges in our adversarial system to conclude, as the dissent
urges us to do, see Dissent at 833–34, that the mere taking of
an adversarial stance is antithetical to the truthful presentation
of facts. We decline to take such a remarkable step in First
Amendment jurisprudence. An adversarial stance is certainly
not indicative of actual malice under the circumstances
where, as here, the reporter conducted a detailed investigation
*796  **73  and wrote a story that is substantially true.


See Westmoreland v. CBS, Inc., 596 F.Supp. 1170, 1174
(S.D.N.Y.1984).


 The fourth statement—that Tyler asked Piro whether “he
knew of a family member who would rifle [Tavoulareas'] safe
and [x]erox documents,” Tr. at 180—is obviously beyond
the pale, exceeding the bounds of acceptable professional
conduct. As Tyler conceded at trial, the statement, even if
intended as a joke, was utterly inappropriate. As noted in
Judge Wright's dissent to the original panel opinion, however,
we do not sit “as some kind of journalism review seminar
offering our observations on contemporary journalism and


journalists.” 759 F.2d at 145.47 Neither do juries. Tyler's
avowed interest in obtaining documentary evidence from
Tavoulareas' safe, no matter how contemptible the means
to be employed, does not indicate a willingness to publish
unsupported allegations.


In a similar vein, plaintiff argues that the jury's finding of
actual malice is supported by evidence that “pressure [was]
placed upon Post reporter Tyler to create sensationalistic
stories.” Supplemental Brief for Appellant at 20. Tavoulareas
contends that evidence of such pressure is to be found in the
testimony of Woodward, who was found not liable by the


jury.48 As the panel majority noted, the jury may reasonably
have inferred that “Woodward, as editor, wanted from his
reporters the same kind of stories on which he built his own
reputation: high-impact investigative stories of wrongdoing.”
759 F.2d at 121 (footnote omitted).


 In our view, however, managerial pressure to produce such
stories cannot, as a matter of law, constitute evidence of actual


malice.49 We agree with the Post that the First Amendment
forbids penalizing the press for encouraging its reporters
to expose wrongdoing by public corporations and public


figures.50 Rather, such managerial pressure is designed to
produce stories that serve, as the panel majority rightly stated,
“one of the highest functions of the press in our society.” Id.
at 121 n. 39.


 We, of course, accept the tautological proposition that
evidence of managerial *797  **74  pressure to produce
sensationalistic or high-impact stories with little or no regard
for their accuracy would be probative of actual malice.
But Woodward's comments cannot reasonably be categorized
as exhibiting such a distortive pressure, particularly in the
context of a challenge, as here, to a thoroughly researched
and largely accurate story. As far as this record shows,
Woodward said nothing whatever to suggest or intimate that
he was unconcerned with the truth of stories. Cf. Tr. at
3903. Even the dissent concedes that his comments do not
indicate that the “Post subjectively desired false stories.”
Dissent at 834. Moreover, the record in this case in no
wise suggests that Tyler and his colleagues understood
the Post's policy of encouraging aggressive investigative
reporting to mean that their journalistic careers could be
advanced by reckless charges of wrongdoing laid at the feet
of the rich and powerful. Cf. Butts, 388 U.S. at 158, 87
S.Ct. at 1993 (Opinion of Harlan, J.) (finding actionable
“grossly inadequate” investigation of published charges); id.
at 169, 87 S.Ct. at 1999 (Warren, C.J., concurring) (finding
actionable charges of corruption based on “slipshod and
sketchy investigatory techniques”). Unlike the dissent, we
reject the proposition that a jury question of actual malice is
created whenever a libel plaintiff introduces evidence that the
newspaper vigorously pursues high-impact stories of alleged
wrongdoing.
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 The remainder of the proffered evidence of actual malice
merits little discussion in light of the overwhelming record
evidence that the Post defendants published the article in
good faith. The contention that the Post engaged in this
instance in a pattern of “slanted reporting” indicative of
actual malice is utterly without merit. As Judge Gasch
observed, Tyler included most of the information furnished
by Mobil in the article (with no substantial omissions) and
suppressed no information that would have proved the article


incorrect. See 567 F.Supp. at 654, 657–59.51 Contrary to
Tavoulareas' assertions, “[t]he seriousness of a [defamatory]
charge, in itself, is not probative of recklessness,” since
“there is no basis ... for the proposition that ‘more serious'
charges are less likely to be true than ‘less serious' charges.”
Washington Post Co. v. Keogh, 365 F.2d at 970. Similarly,


the absence of deadline pressure is probative of nothing.52


Finally, although the dissent suggests that Tyler may have
been negligent in recording certain interview notes or in
failing to investigate further, see Dissent at 835–36, 838, we
are satisfied that his investigation taken as a whole, the nature
and scope of which is undisputed, was sufficiently thorough
and professional when held up to the daunting standards
of actual malice. Moreover, even were we persuaded to
accept the dissent's rigorous second-guessing of reporting
techniques, the Supreme Court has flatly held that insufficient
investigation alone may not support a libel verdict in the
absence of evidence that the defendant subjectively held
“serious doubts” about the truth of its statements. St. Amant,
390 U.S. at 731, 88 S.Ct. at 1325. This circuit, *798  **75
too, has recognized that “a rule requiring verification [of
facts before publishing] in the absence of evidence that the
publisher had good reason to suspect falsity would curtail
substantially a protected form of speech.” Washington Post
Co. v. Keogh, 365 F.2d at 972–73. In light of these clear
holdings, we cannot agree that an allegation of insufficient
investigation may itself constitute the very proof of the
“serious doubts” that is separately required.


IV. Piro


On appeal, Tavoulareas asserts that Philip Piro53 published
the following statements with actual malice: (1) that
Tavoulareas set Peter up in Atlas; (2) that Tavoulareas
personally dispatched Harmon Hoffman to run Atlas after
Comnas was fired; and (3) that Tavoulareas arranged for
Peter's first job with the Lemos firm.


We have already discussed our finding that the “set up”
statement is substantially true. We have also concluded
that the allegation that Tavoulareas dispatched Hoffmann to
Atlas is at worst an exaggeration of Tavoulareas' undisputed
role, and adds no further defamatory implication to the
substantially true charge that Tavoulareas set Peter up in
business. Moreover, there is no evidence that Piro entertained


serious doubt as to the truth of the dispatch statement.54


 As for Peter's initial job with Lemos, Piro told Tyler and
Golden that he “had no direct knowledge” but “knew that
Lemos was a friend of the family and [was] sure that that
assisted in obtaining a job for Peter.” Tr. at 331; see also
Tr. at 347. The District Court held that this statement was
not defamatory. RE at 766 n. 1. Tavoulareas challenges that
holding on appeal, arguing that Piro made the remark to
the reporters in order to buttress his primary and clearly
defamatory accusation that Tavoulareas set up Peter in
Atlas. Brief for Appellant at 30. The “set up” allegation,
however, was not false, and we thus conclude that Piro's
allegation about Peter's employment with Lemos had no false,


defamatory implication.55


V. Conclusion


This case has consumed the attention and energy of
a courthouse beseiged by impatient litigants. We have
nonetheless examined this record with the care and detail
that the Constitution commands. After completing our task,
we are firmly persuaded that the decision of the able and
distinguished trial judge was correct. This verdict cannot
stand.


Affirmed.


APPENDIX


Washington Post, November 30, 1979, Page A–1


MOBILE CHIEF SETS UP SON IN VENTURE


Management Firm Is Used to Operate Oil Company Ships
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By Patrick Tyler


Washington Post Staff Writer


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions *799  **76
of dollars in business operating Mobil-owned ships under
exclusive, no-bid contracts.


Tavoulareas' son, Peter, was a 24–year-old shipping clerk in
1974, making $14,000 a year. Today, with the help of Mobil,
he owns 45 percent of Atlas Maritime Co., which operates 17
ships worldwide.


Mobil, the second largest oil company, provided Atlas with
some of these ships—among them Mobil-owned supertankers
—under management agreements that allowed Atlas to go
into business with a minimal amount of capital.


Mobil also initially provided Atlas with office space in
Mobil's corporate offices in London and loaned Atlas a
Mobil shipping vice president when Atlas' own top shipping
executive resigned in 1975.


[5] Mobil leased back the ships it provided Atlas, thus creating
work for Atlas at a time when the shipping industry was
severely depressed.
The leasing was handled through an intermediary company,
Samarco, of which Mobil owns 45 percent.


According to one source, Peter Tavoulareas put up no
investment capital for his initial 25 percent share of Atlas.
Moreover, the lucrative Mobil contracts, along with other
managerial assistance, provided by Mobil, helped make Atlas
an overnight success. Peter Tavoulareas, now 30, maintains a
highly affluent life style, including a home in one of London's
most fashionable districts, a Rolls Royce and a summer home
on Long Island.


The creation of Atlas was a marked departure from Mobil's
historical practice of managing its own fleet of crude oil
tankers through its shipping and transportation division.


Atlas was created to handle the day-to-day management work
for Samarco, a complex shipping partnership that Mobil
negotiated in 1974. The other partners included a prominent


Saudi Arabian merchant family and a member of the Saudi
royal family.


[10] Samarco—Saudi Maritime Co.—was set up as a way to
share shipping revenues among the partners, but the company
existed largely on paper, according to one of its original
directors, John D. Kousi.
The complicated transactions between Mobil and Atlas and
Samarco are not especially unusual in the intricate world
of international oil—except perhaps for the presence of
father and son. That relationship is not illegal, but securities
law requires that Mobil officials report it fully to their
stockholders. Mobil claims it did, but that is in dispute.


Beyond the legal questions, however, the story of Mobil's
president and his son offers a rare glimpse into corporate
behavior at the top of one of the largest publicly held
international oil companies.


The Mobil board of directors was told from the outset
about the Atlas arrangement but was assured that company
president Tavoulareas was not involved in his son's venture
in any way.


Mobil officials did not tell their stockholders about the son's
involvement in Atlas until two years later.


[15] After initial press inquiries in the fall of 1976, Mobil
board chairman Rawleigh Warner, Jr., disclosed in a special
letter to stockholders that Peter Tavoulareas “is one of the
principals” of Atlas.
That disclosure prompted an investigation by the Securities
and Exchange Commission (SEC) in early 1977, but the
inquiry was dropped after confidential sworn testimony was
taken from the elder Tavoulareas.


U.S. securities law requires that corporate officials disclose
the details of business transactions between companies and
relatives of the companies' executives. The law was designed
to protect shareholders from business decisions based on
favoritism.


In recent days, the SEC has reopened its investigation into the
role Mobil's president played in his son's partnership in Atlas.


Mobil chairman Warner says he assured directors in board
meetings that Tavoulareas “does not participate in any
decisions” relating to Mobil's business with Atlas.
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*800  **77  [20] But a source close to the Tavoulareas
family and those familiar with the formation of Atlas said
Mobil's president was involved personally in several key
decisions and actions relating to Atlas, among them:
• Tavoulareas personally recruited two shipping executives,
one an outside consultant and the other a Mobil vice president,
for Atlas. One of them set up and ran Atlas for more than a
year. The other managed it for a time.


• The Mobil president helped negotiate the arrangement
whereby the Saudi shipping partnership, Samarco, would turn
over all of its management business to Atlas. Mobil officials
acknowledged this in a statement last week to The Post.


• As the formation of Atlas was being planned in April 1974,
Tavoulareas personally urged that his son be included as an
equity partner in Atlas. However, in the Mobil statement,
Tavoulareas denies this. “Mr. Tavoulareas asserts that he did
not initiate this arrangement,” the statement said.


• The elder Tavoulareas played a personal role in forcing the
resignation in 1975 of Greek shipping executive George D.
Comnas, who had been recruited a year earlier by Tavoulareas
to set up Atlas. The resignation followed several personal
disputes between Comnas and Tavoulareas' son. Mobil's
statement said “Mr. Tavoulareas played a minor role ... in
the arrangements made when Comnas departed from Atlas.
Since it was on Mobil's recommendation—including Mr.
Tavoulareas' ... [that Comnas set up Atlas], it was logical that
Mr. Tavoulareas participate.”


[25] The elder Tavoulareas was not available for an interview,
but through a spokesman acknowledged that the basic idea to
set up Atlas was his and that he recommended Comnas set
it up. But he denied that he urged that his son be accepted
as a partner and stated that he divorced himself from Mobil's
business with Atlas after his son joined the company.
Comnas, according to Marquis Who's Who, completed a
30–year career with Exxon in 1968 and was president of
Mediterranean and African subsidiaries for Exxon during his
last years there. In the five years before he formed Atlas,
Comnas, 66, was managing director and chairman of the
board of C.M. Lemos & Co. Ltd. of London, reportedly the
largest of the Greek shipping firms.


One of Mobil's partners in Samarco said that the involvement
of Peter Tavoulareas was accepted without objection because


it was assumed that other Atlas managers were competent to
run the business.


“Clearly it was a nepotistic act,” said Kousi, one of the
original directors of Samarco. “At his age [Peter was 24 in
1974] he wasn't a genius, nor was he terribly experienced in
shipping. You couldn't expect a lot from someone with that
level of experience.”


Philip Piro, a Baltimore eye surgeon and former son-in-law to
the elder Tavoulareas, who is now estranged from the family,
said Tavoulareas expressed his interest at the time as “giving
Peter a little nudge to get him along.” Tavoulareas, through a
spokesman, said he does not recall making the remark.


[30] In 1973, a year before young Tavoulareas became a
partner in Atlas, he was making $14,000 a year as a clerk in
the London office of Greek shipping magnate Lemos. Sources
said that job also was arranged by his father.
Before that, the Mobil president's son was graduated from St.
Johns University in New York, where his father sits on the
board of trustees, and later received a master's in business
administration from Columbia University.


In an early interview, Peter Tavoulareas said that his
partnership in Atlas did not represent “overt favoritism” and
that his responsibilities in the company revolved around
“financing.” Peter Tavoulareas said that he was asked by
Comnas to join Atlas and was offered an equity interest.


In a later interview, Peter Tavoulareas would not comment
further. “I've answered all of the questions you're going to get
from me. Atlas has nothing to do with Mobil [in some early
editions “Saudis”], it has nothing to do with Samarco and it
has *801  **78  nothing to do with the Saudis. Atlas is none
of your damn business.” He then hung up.


In recent weeks, Mobil has not responded to Washington Post
requests for interviews with company officials familiar with
Atlas and its operations. The first such request was made
Nov. 8. Mobil's vice president for public affairs, Herbert
Schmertz, said Nov. 16. “We're not saying no and we're not
saying yes.” Still later, Schmertz said the request was “under
consideration.” In a letter to The Post Nov. 12, another Mobil
spokesman, John Flint, said, “We understand that you have
been advised that this matter has been examined by several
reporters for The Washington Post and New York Times, and
apparently they found no basis to do a story.”
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[35] The Post did make a brief inquiry into Atlas in 1976,
but received assurances from Mobil executives that Mobil's
president had maintained a completely “hands off” attitude
toward Atlas. The Post began a new inquiry two months ago,
based on new information about Atlas.
Mobil's Schmertz eventually requested that questions be
dictated so that Mobil could respond in writing. This was done
and Mobil responded to these questions Nov. 20.


Several sources who agreed to discuss the details of this
episode if their identities were protected were intimately
familiar either with Mobil's shipping operations or with the
attempts by Mobil's president to secure a position for his son
in the upper strata of the business world.


The story of international finance, shipping and oil politics
begins with the 1973 Arab oil embargo.


In the wake of the oil cutoff, Mobil officials learned that a
prominent Saudi merchant company, Haji Abdullah Alireza
& Co., was interested in extending Saudi influence from the
production of oil to its transportation.


[40] Mobil officials believed at the time that a shipping
partnership with the Saudis might yield preferential treatment
in the loading of crude oil at Saudi ports.
In his 1976 message to stockholders, Mobil's Warner said,
“Samarco was formed in anticipation ... of [Saudi] flag
preference regulations applicable to exports of petroleum
from that country and, also, in anticipation of ... favorable
financing from Saudi Arabian sources.”


Mobil and its partners in the venture acknowledge now
that neither the preference laws nor the financing for ships
materialized.


“The business reasons were wrong, they didn't prove out,”
says Kousi, whose company sold out its interest in Samarco
to Mobil two years ago. “We just didn't see the anticipated
benefits,” he said.


But at the time Samarco was formed, Mobil officials felt
“preference shipping was much more a threat,” according
to the Mobil statement. Samarco, however, in which Mobil
initially held a 30 percent interest and now holds a 45
percent interest, existed mostly on paper. The real work
of the partnership would be performed by the management
company, Atlas.


[45] “There was no staff or offices for Samarco,” said Kousi.
“It needed no real offices.”
The negotiations between Mobil executives and the Saudi
partners in Samarco took all of 1974. After the partnership
agreement was struck in December, Mobil issued a brief press
release saying, “Samarco has engaged the services of Atlas
Maritime ... to manage the operation of Samarco's fleet.”


In its statement last week, Mobil acknowledged that “Atlas
was created in anticipation of managing Samarco's business.”
Atlas was created in July 1974.


Mobil president Tavoulareas, the statement continues was
involved in the “policy aspects of participating in Samarco
and the concept of Atlas” during those negotiations.


Mobil's first goal when it entered the talks in January 1974
was to steer the Saudis away from a partnership they had
formed with a New York-based shipping concern, Fairfield-
Maxwell Ltd. The Saudis had approached Fairfield-Maxwell
after *802  **79  Mobil initially rejected the joint venture
idea.


[50] “The initial invitation from the Saudis was turned
down ... consistent with our normal policy of providing our
own transportation and not permitting preference shipping,”
Mobil said last week.
But Mobil officials said they subsequently perceived a greater
threat from preference shipping. Sources said Mobil then
dispatched two negotiators to Jeddah in Saudi Arabia to
push Mobil as a partner. One of the negotiators was Mobil's
Mideast agent, W. Jack Butler, and the other was the Greek
shipping executive, Comnas, who was recruited personally by
Tavoulareas to advise Mobil on how to set up an independent
shipping concern.


By April, the talks on Samarco had progressed far enough
that the management arm of the partnership was being
planned by Tavoulareas, who recommended to the partners
that Comnas be tapped for the job. Late in April, according to
one knowledgable source, Tavoulareas personally urged that
his son become a partner in Atlas. Sources said that shortly
thereafter, the issue of young Peter's involvement was raised
with Mobil chairman Warner, who said he raised the issue
with the directors and won their approval.
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In its statement, Mobil said, “It was George Comnas who
asserted that he would like Peter Tavoulareas and one other
associate at Lemos, a major shipping company, to join him in
the management of Atlas. Mr. Tavoulareas asserts that he did
not initiate this arrangement.”


Nevertheless, the other Lemos employe who came to Atlas
with young Tavoulareas, an experienced insurance clerk
named Ares D. Emmanuel, was given only employe status
while Peter Tavoulareas was made a 25 percent partner.
Within a year, Tavoulareas would become a 45 percent
partner.


[55] After Atlas became fully operable in late 1974, the
time came for Samarco to begin acquiring ships for Atlas to
manage. However, contrary to Mobil's hopes when it formed
the partnership, the Saudis were unwilling to provide any
investment funds or financing for ships.
Mobil said in its statement that an unspecified amount
of “capital contribution” was made by each partner when
Samarco was formed. One of the partners, the son of Crown
Prince Fahd, heir to the Saudi throne, apparently had a special
arrangement. Said Mobil: “The prince's share was financed
by loan, which he must repay before he receives any financial
benefits in the company.”


As a result, in early 1975, Mobil provided Samarco's first
vessel from its own fleet. The ship, a supertanker, had
been launched as the Mobil Mariner, but was renamed the
Saudi Glory, presumably to reflect the interests of the Saudi
partnership.


The Saudi Glory was turned over to Atlas by Mobil under
a “bareboat” lease through Samarco, meaning the structure
of the tanker, without crew, fuel or stores, was rented to the
Saudi partnership and its management arm. However, because
Samarco and Atlas had no funds with which to pay such a
rental fee, the ship was leased back to Mobil simultaneously.


Under this arrangement, Atlas agreed to operate the vessel
for Mobil, hire crews, arrange for fueling and handle
small maintenance chores. All major repairs were Mobil's
responsibility. Thus Mobil paid Atlas the cost of operating the
ship plus an unspecified margin of profit.


[60] Mobil's executive vice president for Mideast
transportation, Paul J. Wolfe, said in an early interview
that Atlas' basic management fee was $600,000 a year and


included an escalation clause. Other sources said the fee
would escalate with the cost-of-living index and also after
Atlas acquired more than 10 ships.
Peter Tavoulareas said the management fee was $680,000 for
1976, when Atlas was operating six ships.


The firm's income for subsequent years is not known, but
one knowledgeable source said that Atlas was structured so
that profits would increase dramatically as more ships were
acquired, because overhead *803  **80  costs for staff and
office space were relatively fixed.


Because Mobil operates its own ship management arm within
the Mobil organization, it could have managed the Samarco
fleet itself, company officials acknowledged.


But Mobil officials claim that there could have been a conflict
of interest for any one of the Samarco partners to manage the
ships owned by all of the partners. Mobil's statement said:


[65] “Mobil did not want to manage Samarco or to set up a
Samarco management company, as there could be a conflict
of interest between Mobil and Samarco when chartering ships
in or out for either company. Neither of the Saudi partners
had experience to qualify them to manage. Fairfield-Maxwell
could have had a similar conflict. Accordingly, it was prudent
to have an independent third-party managing company.”
Mobil officials said a study was done of management fees in
the shipping industry as a guide to setting Atlas' fees. But the
company acknowledged that there were no bids.


“Ship management arrangements are difficult to assess on a
bid basis ... From Mobil's experience, the overriding selection
criteria for such operations is the prospect of good, safe
performance and access to low-cost dependable crews,” the
company's statement said.


(Atlas has lost one ship, the Atlas Titan, which exploded and
burned last May at Setubal, Portugal, during a tank-cleaning
operation, according to Lloyd's of London. The ship was sold
for scrap in July.)


According to Mobil's statement, one advantage derived from
using Atlas as a management company came from Atlas'
“ability to use low-cost Greek crews unavailable to Mobil or
to other, similar non-Greek companies.”
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[70] Kousi, Mobil's partner at the time, reacted to that
statement by saying, “Who didn't [have access to low-cost
Greek crews]? That's a phony argument.” Kousi said that
virtually all companies who have international subsidiaries,
such as Mobil, have access to low-cost crews of Greek and
other nationalities.
It is not clear from maritime records how many ships Mobil
supplied to Atlas under the contract arrangement. The records
show that in March 1978, Mobil was the registered owner of
an oil tanker named the Yanbu that was under Atlas' control.
And, last October, Mobil supplied to Atlas another tanker
named the Solon, records show.


The second of the ships that were turned over to
Atlas in 1975 was also a Mobil ship. The 250,000–ton
supertanker, launched as the Mobil Supplier, according to
Federal Maritime Commission records, was renamed the Al
Haramain.


The third ship, also Mobil's was launched as the Elena and
became the Al Rowdah.


Presently, Mobil officials said in their statement that they have
chartered “certain tankers” to Samarco “and chartered most
of these back from Samarco on a time charter basis.”


[75] Of the 17 ships Atlas reportedly operates worldwide,
Mobil said seven are run for Samarco and four of those ships
are owned by Mobil.
Less than a year after this corporation was set up to
manage the fleet assembled by Mobil with the Saudis, Atlas
underwent an internal struggle in which Peter Tavoulareas and
one of his employees, Emmanuel, took over control of the
company.


Comnas, who had been recruited by Mobil to set up
Atlas and run it, resigned in mid–1975. Mobil's Wolfe
explained the Greek shipping executive's departure by saying
that Samarco's directors had grown dissatisfied with his
performance.


Kousi, who was on the Samarco board at the time, declined
to discuss Comnas' departure in detail. He did say that it was
not Samarco's board that was dissatisfied, but rather, “Mobil
basically was dissatisfied.”


Sources familiar with the situation said that Peter Tavoulareas
had several personal disputes with Comnas and shortly


thereafter, his father, William Tavoulareas, intervened. *804
**81  Mobil acknowledged that Tavoulareas played a minor


role by “assuring a settlement that was fair and equitable to
both parties.”


[80] That settlement reportedly included Mobil paying
Comnas a substantial retainer as an independent marine
consultant for several years.
The relationship between the Mobil president and Atlas also
was exemplified by his response when Atlas was left without
a seasoned shipping executive in control after Comnas
departed.


Almost immediately, according to Piro and other sources,
the elder Tavoulareas dispatched one of his senior shipping
executives, Herman F. Hoffmann, to London to help run
Atlas.


Said Kousi: “Mobil had suggested Comnas so it was natural
for Mobil to step forward and to feel an obligation to meet
whatever vacuum they thought existed.”


Mobil gave this account in its statement: “Since Mobil had
originally recommended G. Comnas to Samarco, we felt
an obligation to Samarco to maintain quality management
of their operations. We made Hoffmann ... available as an
interim manager of Atlas.”


[85] During this period, Hoffmann was given the opportunity
to take over Atlas permanently, but he declined. While he
remained at Atlas, Mobil officials said, Hoffmann's salary
“was pro-rated in proportion to his time. Atlas reimbursed
Mobil for that portion relating to Atlas duties, plus all related
expenses.”
Special correspondent Sandy Golden contributed to this
report.


WALD, Chief Judge, concurring in the judgment:
I concur in the judgment of the majority that the jury
verdict for the plaintiffs should be overturned. I write
separately, however, because I believe that such a result can
be justified only if this court reviews the verdict under the
special independent review standard set out in Bose Corp. v.
Consumers Union of United States, Inc., 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984).
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Both the majority and dissenting opinions leave the distinct
impression that neither opinion adheres to the standard of
review it claims to be employing. The majority purports
to apply the traditional standard for overturning a jury
verdict, i.e., the reviewing court must accept all “permissible”
inferences the jury might draw from the objective facts
it finds. See maj. op. at 777–78. Nonetheless, throughout
its opinion it scrutinizes the inferences to be drawn from
evidence of actual malice far more rigorously than that
ordinary judgment n.o.v. standard would permit. The dissent,
on the other hand, accepts the independent review principle
of Bose as applicable, but then proceeds to interpret it as
requiring that an appellate court give complete deference not
only to the jury's presumed factual findings but also to any
reasonable inferences from those findings that might support
the verdict. The court's independent review is to be restricted
to the “ultimate constitutional issue.” See diss. op. at 816-17,
830.


Because I believe that this highly publicized and controversial
case should be reviewed according to an articulated standard
that comports with what the court actually does, I will set out
the standard I think should apply here. I find this necessary
not only because I do not think an ordinary judgment n.o.v.
standard, or even the pre-Bose independent review standard


the majority claims to apply1, would permit us to overturn the
verdict, but also because the majority's refusal to admit it is
applying Bose's special independent review standard here will
confuse the law for all judgments n.o.v., not just libel cases.


*805  **82  At a minimum, I believe Bose requires an
appellate court independently to apply the legal standard of
actual malice to the facts established by the evidence; this
independent review is “a constitutional responsibility that
cannot be delegated to the trier of fact.” Bose, 446 U.S. at


501, 104 S.Ct. at 1959.2 Contrary to the position taken by
the dissent, this responsibility requires us to independently
review inferences that the jury may be presumed to have
drawn, even though those inferences are “permissible” ones
under the traditional judgment n.o.v. standard. We need not
subject all of the jury's inferences to this closer scrutiny,
however, but only those in which the jury apparently inferred,
on the basis of its preliminary factual determinations, that the


defendants acted with reckless disregard for the truth.3 But we
must reexamine these inferences to determine for ourselves
whether the facts on which the jury relied constitute clear and


convincing evidence of actual malice.4


Were we to follow the dissenting opinion's interpretation
of Bose, I fear it would prove impossible in virtually all
libel cases for a reviewing court to defer to all permissible
inferences the jury may be presumed to have drawn, and then
to conduct a truly independent review of the jury's ultimate
determination that the defendant acted with actual malice.
The human mind is just not that agile, and indeed that is
why judgments n.o.v. are so unusual; something must be very
wrong before a reviewing court can give the jury the benefit
of every reasonable inference and still find evidence lacking
for their verdict, even under the preponderance standard. For
example, in this case, once the dissent accepts the jury's
“reasonable” inferences that the Peterson memorandum “raise
[d] in [the defendants'] minds subjective doubts as to the
accuracy of the story,” that “the defendants knew that Comnas
was not trustworthy,” that the Post's “extreme pressure for
sensationalistic stories [led] to distortion of the truth,” and
so on through each of the allegations made by the plaintiffs,
see diss. op. at 829–39, there is nothing left for an appellate
court to review: the conclusion that the defendants acted
with actual malice follows inevitably. Independent review
of the jury's inferences concerning the existence of actual
malice is necessary if we are to fulfill our responsibility to
decide “independently ... whether the evidence in the record
is sufficient to cross the constitutional threshold that bars
the entry of any judgment that is not supported by clear and
convincing proof of **83  *806  ‘actual malice.’ ” Bose, 466


U.S. at 511, 104 S.Ct. at 1965.5


The majority, on the other hand, while stating that it need not
apply any special post-Bose “independent review” standard to
arrive at the determination that the defendants did not act with
actual malice, in fact does reexamine and reject “permissible”
inferences which the jury might have drawn to support their
verdict. For example, the majority acknowledges that the jury
could find that copy editor Christine Peterson had conveyed
to the defendants that she found “the story's theme impossible
to believe,” and it recognizes that “the Peterson memorandum
is evidence of ... actual malice.” Maj. op at 794. Nevertheless,
the majority concludes that this evidence will not support
an inference of actual malice with respect to the allegation
that Tavoulareas “personally urged” Comnas to accept Peter
as a partner, the one statement in the article which the
majority holds to be both false and defamatory. See id. at
794 n. 44. Similarly, the majority concedes that there was
evidence casting doubt on the reliability of Comnas as a
source for the article, including “evidence of personal animus
between Comnas and Tavoulareas,” but rejects the inference
that reliance on Comnas could be viewed as indicative of
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actual malice. See maj. op. at 790–93. I could go on, but
suffice it to say my own review of the record convinces me
that the majority does in fact subject the evidence of actual
malice to independent review of inferences to be drawn from
it, as indeed it should under Bose, in order to assure that
malice has been proven by “clear and convincing” evidence,
and as I believe it must in order to arrive at its ultimate
judgment, with which I agree. What I find disturbing, though,
is its reluctance to acknowledge what it is doing or to grapple
with the articulation of what is a proper application of Bose
to the record. For future cases we badly need to clarify the
appropriate role of a reviewing court in this volatile area of
the law, and in this case, regrettably, we have lost a valuable
opportunity to do so.


RUTH BADER GINSBURG, Circuit Judge, concurring:


I concur in the court's opinion holding that the evidence in
this case was insufficient to warrant submission to a jury's
judgment. That decision, however, is more securely made at
a distance from the trial itself. Immediately at the close of a
hard-fought trial, the presiding judge, who must rule at once
upon a motion for a directed verdict, is in a less advantageous
position. He or she may prefer to abide the jury's report and, if
necessary, thereafter consider, with some space for reflection,
whether to grant a requested judgment n.o.v. Despite our
decision today, therefore, hotly contested cases of this genre
are likely to reach juries again. With that prospect in view,
I write separately to suggest what a trial judge might do to
enhance the jurors' capacity to comprehend and impartially


apply the governing law.1


Keeping the jury on track poses a formidable challenge for
the judge in a libel case governed by the “actual malice”
standard of New York Times v. Sullivan, 376 U.S. 254, 84
S.Ct. 710, 11 L.Ed.2d 686 (1964). As Justices Black and
Goldberg anticipated, the risk is considerable that jurors will
not comprehend the difference between reckless disregard
and mere neglect or carelessness, or will confuse or blend
the separate issues of falsity and actual malice. See  *807
**84  id. at 293, 84 S.Ct. at 733 (Black, J., concurring)


(malice “is an elusive, abstract concept, hard to prove and
hard to disprove”); id. at 298 n. 2, 84 S.Ct. at 736 n.
2 (Goldberg, J., concurring) (“The requirement of proving
actual malice or reckless disregard may, in the mind of
the jury, add little to the requirement of proving falsity, a
requirement which the court recognizes not to be an adequate
safeguard.”). The challenge for the trial judge demands
attention throughout the proceedings. It is not met by allowing


the jurors to listen, without education, as the evidence
unfolds and then submitting the case for their general verdict
after “dous[ing] [them] with a kettleful of law during the
charge that would make a third-year law-student blanch.” See
Skidmore v. Baltimore & O.R.R., 167 F.2d 54, 64 (2d Cir.)
(Frank, J.) (quoting Bok, I, Too, Nicodemus (1946)), cert.
denied, 335 U.S. 816, 69 S.Ct. 34, 93 L.Ed. 371 (1948). See
generally Schwarzer, Communicating with Juries: Problems
and Remedies, 69 Calif.L.Rev. 731 (1981).


Instead, the judge should act to reduce the risk that
“the protective benefits of the Sullivan rule [will become]
mythical.” Lewis, New York Times v. Sullivan Reconsidered:
Time to Return to “The Central Meaning of the First
Amendment,” 83 Colum.L.Rev. 603, 617 (1983). The trial
judge can explain, instruct, or clarify continuously, from the
commencement of the trial through to the jury's deliberations.
The means at hand include: instructing the jury, in plain
English, at the opening of the case and at appropriate times


during trial,2 as well as at the close of the case; allowing
the jury to retain during deliberations a copy of the charge
or key portions of it; and requesting the jury to return a
special verdict or a general verdict accompanied by answers
to interrogatories. See Fed.R.Civ.P. 49.


I.


Experience supports the intuition that jurors have
considerable trouble “distinguishing actual malice from mere
negligence.” Note, Punitive Damages and Libel Law, 85
Harv.L.Rev. 847, 860 (1985); see Lewis, supra, at 613–14.
As Judge Bork has observed, “[t]he evidence is mounting that
juries do not give adequate attention to limits imposed by
the first amendment and are much more likely than judges to
find for the plaintiff in a defamation case.”  Ollman v. Evans,
750 F.2d 970, 1006 (D.C.Cir.1984) (concurring opinion);
see Kaufman, Libel 1980–85: Promises and Realities, 90
Dickinson L.Rev. 542, 552 (1986) (citing studies by Libel
Defense Resource Center documenting jury verdicts against
media defendants at rates of between 60 and 90 percent);
Franklin, Suing Media for Libel: A Litigation Study, 1981
Am.B.Found.Res.J. 797, 804, Table 7, nn. 19, 20 (contrasting
decisions for libel plaintiffs in only two of five cases tried
without a jury, *808  **85  with jury verdicts for plaintiffs
in 20 of 24 cases).


In the libel area particularly, it is not a large exaggeration
to suggest that jurors “can easily misunderstand more law
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in a minute than the judge can explain in an hour.”
Sunderland, Verdicts, General and Special, 29 Yale L.J.
253, 259 (1920); see Charrow & Charrow, Making Legal
Language Understandable: A Psycholinguistic Study of
Jury Instructions, 79 Colum.L.Rev. 1306, 1316 (1979)
(jurors were able to paraphrase correctly only 54% of their
instructions); see also Severance & Loftus, Improving the
Ability of Jurors to Comprehend and Apply Criminal Jury
Instructions, 17 L. & Soc.Rev. 153, 179–80, Table 2 (1982)
(overall rate of incorrect responses for jurors with standard
instructions was 29.6%); Note, Jury Instructions v. Jury
Charges, 82 W. Va.L.Rev. 555, 558 (1980) (citing O'Mara
& von Eckartsberg, Proposed Standard Jury Instructions—
Evaluation of Usage and Understanding, 48 Pa.B.A.Q. 542,
550 (1977)) (in 1976 Pennsylvania study, only 68% of jurors
could demonstrate actual comprehension of some standard
instructions).


II.


To arm the jury with the information needed for the intelligent
performance of its task, the judge might first endeavor to
speak the language of the jurors, and avoid the jargon
of the legal profession. Terms familiar to a lay audience,
and shorter, less complex, more active sentences, increase
the chance that the jurors will understand and recall the
judge's instructions. In addition, in lieu of a laundry list
of law without discernible structure, a logically-ordered set
of directions for consideration and decision of the separate
issues should aid the jury to start out and remain on track. See
Charrow & Charrow, supra, at 1326–27, 1338–39; Note, Jury
Instructions, supra, at 558–59 & n. 17.


Second, instructions should not be reserved exclusively for
the trial's finale. Enlightenment from the judge at the outset
fosters “intentional” learning; by informing the jurors initially
of the inquiries they are ultimately to undertake, early
instructions may stimulate or facilitate the mental process
involved in connecting up issues and key items of evidence.
See Note, Jury Instructions, supra, at 562 & n. 37. Mid-stream
instructions may be useful as well. They can serve as definers
of difficult-to-grasp law at the moment that law bears on
evidence produced. See id. at 565–67. The very repetition of
instructions on elusive concepts should lessen the jury's sense
of insecurity or discomfort in dealing with those concepts.


In addition, “[t]here is a clear suggestion in the available
research that access to written instructions in the jury room


improves the quality of deliberations. This may be due in
part to the optimal effects of presenting material in both
visual and auditory modes.” Severance & Loftus, supra,
at 155 n. 4 (citing Forston, Sense and Non-Sense: Jury
Trial Communication, 1975 B.Y.U.L. Rev. 601 (1975)); see
Cunningham, Should Instructions Go Into the Jury Room?,
33 Calif.St.B.J. 278 (1958); Katz, Reinstructing the Jury
by Tape Recording, 41 J.Am.Jud.Soc'y 148 (1958). Detailed
instructions delivered from the bench on the actual malice
issue, for example, might accompany the jurors in written
form as they proceed to deliberations.


Finally, the special verdict or its cousin, the general
verdict accompanied by answers to interrogatories, see
Fed.R.Civ.P. 49, may be a particularly useful check against
jury misconstruction or misapplication of a standard as


uncommon as actual malice.3 No recent invention, the special
*809  **86  verdict originated in early days when jurors


were subject to severe punishment if a court determined
that they had returned an “unjust verdict.” By electing to
deliver a special verdict, thereby limiting their function to
fact finding, jurors obtained a measure of protection against
such an indictment. See generally Morgan, A Brief History of
Special Verdicts and Special Interrogatories, 32 YaleL.J. 575
(1923).


The modern rule places the form of verdict in the hands of
the judge and permits broad discretion in designing special
verdicts, or general verdicts with interrogatories. In a case
governed by the Sullivan standard, separate questions on
the issues of defamatory meaning, falsity, and actual malice
would impel the jurors to advert to the framework within
which the judge has instructed them to consider the case and
could assist them to hold the distinct legal questions in clear


and separate view.4 The inquiries thus may promote both
comprehension and actual application of the governing first


amendment law.5


New York Times v. Sullivan presents a standard that may slip
from the grasp of lay triers unfamiliar with legal concepts
and perhaps unsympathetic to publishers who print statements
shown to be false. Careful efforts by judges to make the legal
rules genuinely accessible to jurors may reduce some of the
turbulence in this unsettling area of the law.


MacKINNON, Senior Circuit Judge (dissenting).
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Rehearing en banc* was granted in these cases to provide
an opportunity for the full court to consider “issues of
exceptional importance to the courts and to the public.” The
Washington Post Petition for Rehearing and Suggestion for
Rehearing En Banc at 1. In particular, the petition suggested
that, by viewing the underlying evidence of actual malice
in the light most favorable to the verdict reached by the
jury in this libel action, the panel opinion, reported at 759
F.2d 90 (D.C.Cir.1985), failed to review independently the
evidence of actual malice. Post 's Petition at 7–10. To give the
court the opportunity en banc to consider this question, the
parties were ordered to file supplemental briefs addressing,
inter alia, “[w]hether, in determining the existence of clear
and convincing evidence to support a jury finding of actual
malice, an appellate court must view the evidence in the light
most favorable to the plaintiff[.]”


*810  **87  Effectively conceding this issue, Post counsel
at oral argument retreated from its position that an appellate
court's independent review of the evidence of actual malice
is “not dependent on anything below.” Transcript of Oral
Argument at 25 (October 3, 1985). Post counsel admitted
that an appellate court's independent review of the evidence
of actual malice must “pay some obeisance” to the jury's
assessment of witness credibility. Id. at 26.


The en banc majority opinion, presumably because of Post
counsel's admissions at oral argument, refuses to address the
important First Amendment issue ordered for briefing in this
case—that is, the extent to which judicial deference to jury
determinations of contested facts and credibility is called for
under New York Times v. Sullivan, 376 U.S. 254, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964) and Bose Corp. v. Consumers
Union of United States, 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984). See Maj.Op. at 776–77. Reducing the
conflict between the parties to a primarily factual dispute, the
en banc majority fails to heed the principle that “appellate
review serves a dual purpose: the correction of legal error
and the establishment of legal rules for future guidance. Only
the latter is ordinarily worth the attention of the full court.”
Church of Scientology of California v. Internal Revenue
Service, 792 F.2d 153, 155 n. 1 (D.C.Cir.1986) (en banc ). The
purpose for holding an en banc hearing—to establish legal
rules for future guidance—has been forsaken by the majority
in favor of a mere reversal of the panel opinion, in derogation
of the rule that “[t]he function of en banc hearings is not
to review alleged errors for the benefit of losing litigants.”
United States v. Rosciano, 499 F.2d 173, 174 (7th Cir.1974)
(per curiam ).


Rather than addressing the important First Amendment
question presented by this case, the majority instead rejects
entirely plausible (if not inevitable) interpretations of the
article and then, by considering only a small fraction of the
defamation charged, holds the jury's verdict was invalid under
what are alleged to be traditional judgment n.o.v. standards.
In determining whether to grant judgment n.o.v., a reviewing
court is “required to draw all inferences favorable to the
plaintiff.” Carter v. Duncan-Huggins, Ltd., 727 F.2d 1225,
1234 (D.C.Cir.1984) (emphasis in original). “The weighing of
conflicting evidence and the evaluation of witness credibility
is exclusively within the jury's province.” Id. See U.S.
Industries v. Blake Construction Co., 671 F.2d 539, 550
(D.C.Cir.1982); Vander Zee v. Karabatsos, 589 F.2d 723,
726 (D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct.
2407, 60 L.Ed.2d 1066 (1979). After asserting that its review
of the evidence in this case is made under “traditional
j.n.o.v. standards,” the majority discards those traditional
standards and proceeds to make its own assessment of witness
credibility and to disregard controlling reasonable inferences


in favor of the verdict.1 Thus, although the majority insists
that it is conducting a traditional j.n.o.v. analysis, it in fact
reweighs the evidence, overrides obvious jury determinations
on credibility of witnesses, generally goes only about half-
way in giving plaintiff the benefit of the inferences to which
he is entitled, and thus refuses to find the underlying facts, as


required, in the manner most favorable to the jury verdict.2


I respectfully dissent because I believe that the majority,
in proceeding as above set forth, has denied plaintiff his
constitutional right to a jury trial and has improperly failed to
conform to the First Amendment *811  **88  independent
fact review as established by Bose Corp. v. Consumers Union
of the United States, 466 U.S. 485, 511, 104 S.Ct. 1949, 1965,
80 L.Ed.2d 502 (1984).


I. Counterstatement of Facts


This is an unusual libel case and a unique majority opinion.
When The Washington Post article at issue is read as a
whole with all its innuendo, as it must be, it charges that
William Tavoulareas (hereafter also “William”), as president
of Mobil Oil Corporation, violated his fiduciary duty to the
shareholders of the corporation by causing Mobil's assets and
personnel to be used with intent to benefit his son, Peter, to
the detriment of Mobil. The case thus largely turns on whether
Tavoulareas established the falsity of that charge. A jury has
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already determined that William has sustained the burden of
proving the falsity of the Post article; and an appellate court
under j.n.o.v. standards may only overturn that determination
if it finds that no reasonable person could have believed that
William proved the falsity of the article. The facts which
follow must be read with this principle in mind.


The business relationships that gave rise to this case began
in early 1974, when Mobil, after an earlier decision to do so
in 1973, bought a 30 percent interest in the Saudi Arabian
Maritime Company (“Samarco”), a joint venture that had
been formed a short time before by members of a powerful
Saudi Arabian family, the Alirezas, and Fairfield-Maxwell
Ltd., a Japanese company that managed ships (RE 2470). The
Saudis were the majority shareholders in Samarco. After first
refusing an offer to join Samarco, Mobil decided to buy a
minority interest after strong indications arose that the Saudi
government was going to give oil shipping preferences to
Saudi-owned ships. It anticipated transferring operation of
its fleet of oil tankers to Samarco in order to qualify for


the expected shipping preference.3 Ultimately, however, these
preferences were never created by the Saudi government.


The Samarco partners4 agreed to hire an outside independent
firm to manage the ships that Samarco would operate
because of the possible conflict of interest that might arise
between Fairfield-Maxwell and Mobil over the selection of
ships for transporting oil. A Saudi preference would also
seem difficult to claim if Mobil was managing its own
ships. Mobil suggested Atlas Maritime Company, a new
venture being formed by Greek shipping executive George
Comnas. Comnas had previously worked for a premier
Greek maritime firm, C.M. Lemos & Co., where Peter
Tavoulareas, a 24–year-old graduate with a Masters Degree in
Business Administration from Columbia University, was also
employed as a junior executive trainee in maritime operations.
Peter had first approached Lemos in August, 1972 and on
January 1, 1973, Peter began working there (Tr. 2385, 2387,
2451).


In the operating arrangement with the Saudis, Mobil agreed
to “bareboat charter” its ships to Samarco (i.e., charter
the ships empty and unstaffed), and Samarco would in
turn “time charter” them (i.e., charter the vessels complete


with crews and provisions) back to Mobil.5 Crews and
provisions for the ships would thus be obtained through


Samarco.6 In admiralty law, Samarco, *812  **89  “for
many, if not most, purposes [as] the bareboat charterer is


to be treated as the owner” of the chartered vessel. Reed
v. The Yaka, 373 U.S. 410, 412, 83 S.Ct. 1349, 1352,
10 L.Ed.2d 448 (1963). Thus, the contractual arrangement
placed considerable responsibility upon Samarco for Mobil's
ships. Samarco, for its part, arranged to obtain crews and
provisions through its management firm, Atlas. As explained
in a Mobil letter to Tyler of the Post, the “savings” to Mobil
in the cost of operating its tankers “permitted Samarco to pay
the management fee [to Atlas] without any cost to Mobil” (RE
2345).


Comnas, in setting up Atlas, asked two young coworkers at
Lemos, Peter Tavoulareas and Ares Emmanuel, to join him as


partners.7 When Comnas told William in January 1974 that
he was leaving Lemos and might ask Peter to join him later,
William immediately notified Mobil's top executives and its
Conflict of Interest Committee (Tr. 1515–21). Meanwhile
William, Mobil's longtime Saudi oil expert, with Comnas
as a consultant, proceeded to carry out Mobil's decision to
join Samarco in the joint venture. When Peter left Lemos to
join Comnas in August, 1974, William immediately took the
steps required by Mobil's Conflict of Interest Committee and
formally removed himself from making decisions regarding


Atlas.8 Such recusal conformed to the instructions of the
Mobil Conflict of Interest Committee and was also fully
disclosed to the Mobil Board of Directors.


Mobil, with the Samarco partners concurring, decided a year
later, in 1975, after first giving Comnas an opportunity to
improve his performance (Tr. 2266–67, 2325–26), to remove
him from Atlas because of self-dealing, fraudulent practices,
and dissatisfaction with his competence and performance
(RE 1990–94). Emmanuel testified, based on firsthand
knowledge, to facts that completely justified the termination


of Comnas.9 The Samarco partners heard that Comnas was
corrupt, that he had been implicated in a fraud scandal in Italy
while he was with Exxon (RE 1990–91), and that as head
of Atlas he had solicited a bribe from the Japanese during
negotiations for Samarco's purchase of tankers from Japan
Lines (Tr. 3187, 4152–53). Both Fairfield-Maxwell and the
Saudis believed *813  **90  Comnas to be incompetent (Tr.
3184–85). In addition, the Saudi partners were particularly
incensed by Comnas' racist attitudes towards Saudi workers
(RE 1991–94, Tr. 1326–44). Following his dismissal from
Atlas, Comnas was placed on Mobil's payroll as a consultant
for three years, and Atlas reimbursed Mobil for his salary
(Tr. 2270). He also obtained a consultancy with Atlas (Tr.


2270, 2308, 2337–38). Mobil sent Harmon Hoffmann,10 an
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experienced Mobil shipping executive, to head up Atlas.
Hoffmann was offered Comnas' share of Atlas stock (RE
2345, Tr. 4151), but turned down this offer to become the
controlling equity partner, and after six months returned to
Mobil, saying “he wouldn't make any money in Atlas” (RE
1353). Upon leaving Atlas, Hoffmann stated that Peter
and Emmanuel were competent to run the operation (Tr.
1878). Peter Tavoulareas and Emmanuel then assumed the
management duties of Atlas, which, despite the boxcar figures
bandied about in the article, did not make a profit for the
period from 1974 to 1979 (Tr. 2274). By 1979 Atlas was
operating 17 ships, including 7 for Samarco, only 4 of which
were Mobil's.


The Mobil-Samarco-Atlas relationship, and the Tavoulareas-
Atlas connection particularly, were explained to Mobil
shareholders in a 1976 letter. At about the same time, a party
or parties sent anonymous letters to a number of newspapers,
alleging that the arrangement violated the United States
securities laws. One of those letters went to reporter Robert
Woodward of The Washington Post. Woodward and reporters
for several other newspapers investigated the anonymous
charges; none of them apparently found any wrongdoing
and no stories were published. The Securities and Exchange
Commission, which obtained a copy of one of the letters,
conducted an informal investigation and called upon William
Tavoulareas to testify in non-public proceedings. The SEC
also found no impropriety.


Evidence presented by the plaintiffs at trial showed that Mobil
did not exert control over Samarco, in which Mobil was
a 30% minority shareholder, and that all of the decisions
relating to Atlas were approved by the controlling Saudi
partners. The arrangement was fully disclosed to Mobil's
Conflict of Interest Committee, Mobil's Board of Directors,


and the company's shareholders.11 Evidence indicates that
Mobil and its shareholders benefitted from the Samarco-Atlas
arrangement because Atlas operated the Mobil ships more
cheaply than Mobil could have.


The Post article had its genesis five years after the creation of
Atlas and three years after disclosure to the shareholders. The
article was investigated and written by Patrick Tyler, who had
previously written an article on the nation's oil crisis for which
he was criticized by Mobil for misstating information given
him by Mobil. Shortly after Mobil's criticism of the Post for
its earlier story by Tyler, Woodward gave Tyler his old file on
Tavoulareas.


In October 1979, Samuel “Sandy” Golden, a reporter for a
suburban newspaper, The Montgomery [Maryland] Journal,
met Philip Piro, a physician who was married to William
Tavoulareas' daughter. Piro was in the midst of a less-
than-amicable divorce proceeding. Piro told Golden about
the Atlas transactions. Golden testified that Piro told him
that Mobil's President William Tavoulareas had set up his
son Peter in the business, making Peter an “overnight
millionaire” (Tr. 166). Piro mentioned that Woodward had
previously investigated the story.


*814  **91  Golden, who had been angling for a job at the
Post for some time, sensed a story. He unsuccessfully called
Woodward several times and finally left a message that he
“had a story about the president of Mobil setting up his son
to become an overnight millionaire” (Tr. 169). Woodward, by
then an editor at the Post, assigned reporter Patrick Tyler to
return Golden's call. Golden told Tyler that he had a hot source
for the Tavoulareas story. Tyler, who already had Woodward's
file on the Tavoulareases, agreed that if Golden's source led


to a big story, Golden would share a Post byline.12 The
two reporters met at The Owl restaurant in Baltimore, where
they jointly interviewed Piro. Tyler apparently from the very
outset treated Piro's story as completely true, despite Piro's
obvious antagonism toward the Tavoulareases. On leaving the
restaurant, Tyler remarked that it's “not every day you knock


off one of the seven sisters”13 (RE 789).


At this point, the two reporters began following separate
trails. Golden concentrated on getting more information from
Piro and conducted several telephone interviews with him.
Although Golden repeatedly assured Piro that he was not
recording their telephone conversations, he taped several of
them. Golden also began seeking “possible enem[ies]” of
Tavoulareas (Tr. 202). In his search, he met Peter Stockton, an
investigator for Rep. John Dingell, Chairman of the House of
Representatives Subcommittee on Energy and Power. Golden
believed that Stockton, who had something of a reputation as
a crusader, “hate[d] people with money” (Tr. 223). Golden
played the Piro tapes for Stockton, who at some point relayed
Golden's information to Congressman Dingell. Stockton later
contacted Tyler and passed other information to him. Dingell
wrote to the SEC seeking an investigation of Tavoulareas.


Tyler, meanwhile, tracked down Comnas and met with him
in New York. Comnas, who initially requested anonymity,
allegedly told Tyler about the Atlas arrangements. The Post
contends that Comnas was the principal source for its stories.
(Despite being listed as a witness by the Post, Comnas did
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not testify at trial, nor was his deposition introduced. Because
Tyler does not use tape recorders, only Tyler's account of
these important conversations with Comnas is available—
a fact that severely weakens the Post's defense.) Tyler also
talked to John Kousi, an executive of Fairfield-Maxwell, one
of the Samarco partners. Parts of Kousi's deposition were
admitted into evidence. Tyler requested personal interviews
with William Tavoulareas and other Mobil executives, but
generally was rebuffed because in his earlier story on the
oil shortage he had misrepresented statements made to him
by Mobil executives. Tavoulareas did, however, give written
answers to questions that Tyler submitted in writing (RE
2343–46).


Tyler wrote the story, and the Post submitted it to its editing
process. During editing, parts that were favorable to Mobil
and Tavoulareas were deleted—chiefly opinions of various
persons in and out of Mobil that (1) the Atlas arrangement
had benefitted the company, and (2) William Tavoulareas had
not been directly involved in Atlas after its formation. The
Post copy editor assigned to the story, Christine Peterson, read
the Tyler story (as it was ultimately published), considered
its implications, and wrote a memorandum to other editors
stating in effect that she found it “impossible to believe”
that William Tavoulareas had arranged the entire Samarco-


Atlas venture in order to benefit his son.14 Tyler did not
question this analysis and responded with a memo in which
he acknowledged that “a good editor might say that part
of our case against Tavoulareas seems tenuous ” (emphasis
added), and *815  **92  noted that a couple of “key points”
were based on a single source—presumably Comnas. Neither
the Post editors nor Tyler altered the story in response
to Peterson's memo, and after clearance from the lawyers,
Tyler's story as written was published in 600,000 issues of
The Washington Post and sent over The Los Angeles Times-
Washington Post News Service that is carried abroad and in
every major city in the United States except Birmingham,
Alabama—thus potentially reaching many millions of readers
(Tr. 4015).


The first article appeared on November 30, 1979.15 It bore
the headline “Mobil Chief Sets Up Son in Venture,” and its
essential theme is made clear from its beginning:


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions of dollars


in business operating Mobil-owned ships under exclusive,
no-bid contracts.
The article detailed the transactions that led to the creation
of Samarco and Atlas and when read as a whole, as it must
be, implied that William Tavoulareas misused his corporate
position as president and breached his fiduciary duties to
Mobil to benefit Peter.


William and Peter Tavoulareas brought two actions: one


for libel against The Washington Post Company16 and
several individuals including Tyler, Golden, and Woodward


(collectively, the “Post defendants”) (No. 83–1605),17 and
one for slander and republication libel against Piro (No.
83–1604). The Tavoulareases contended that the article was
false and defamatory in implying that William breached his
fiduciary duties to Mobil to benefit his son. After trial, the
verdicts indicated the jury necessarily determined that:


1. In the November 30 article the Post defendants defamed
William Tavoulareas. The premise of the article was
false and was published with knowledge or reckless
disregard of its falsity. (The jury awarded Tavoulareas
$250,000 in compensatory damages and $1,800,000 in
punitive damages against the Post defendants.)


2. The Post defendants did not defame Peter
Tavoulareas.


3. Piro defamed both William and Peter Tavoulareas.
(The jury awarded compensatory damages of
$5,000 to William and $1,000 to Peter.)


After receipt of the verdicts, the district court set aside the
jury verdict for William Tavoulareas and granted judgments
n.o.v. for the Post defendants and for Piro. The trial judge
ruled that Tavoulareas was a limited-purpose public figure
and that there was no proof the defendants had acted in
reckless disregard of the truth. While recognizing that “[t]he
article in question falls far short of being a model of fair,
unbiased, investigative journalism” the trial court concluded
that “[t]here is no evidence in the record ... to show that
it contained knowing lies or statements made in reckless
disregard of the truth.” 567 F.Supp. at 654. The district court
affirmed the jury verdict in favor of Peter Tavoulareas against
Piro. On appeal the court reinstated the verdict, 759 F.2d 90


(D.C.Cir.1985), one judge dissenting.18


II. The Standard of Review
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The constitutional standard of liability *816  **93  for


public figures19 has been established by the Supreme Court
in New York Times v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964), and Gertz v. Robert Welch, Inc., 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974). In addition to
showing publication of a false defamatory statement, a public
figure must show “actual malice,” somewhat of a misnomer
since it is defined as “clear and convincing proof that the
defamatory falsehood was made with knowledge of its falsity
or with reckless disregard for the truth.” Gertz, 418 U.S. at
342, 94 S.Ct. at 3008 (emphasis added).


Under Rule 50(b) of the Federal Rules of Civil Procedure,
a motion for judgment n.o.v. is essentially a motion for a
directed verdict made after the jury has returned its verdict.
Consequently, “the standard for awarding a judgment n.o.v.
is the same as that applied when ruling on a motion for a
directed verdict.” Vander Zee v. Karabatsos, 589 F.2d 723,
726 (D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct. 2407,
60 L.Ed.2d 1066 (1979). Thus,


[u]nless the evidence, along with all inferences reasonably
to be drawn therefrom, when viewed in the light most
favorable to the plaintiff is such that reasonable jurors in
fair and impartial exercise of their judgment could not
reasonably disagree in finding for the defendant, the motion
must be denied.


Alden v. Providence Hospital, 382 F.2d 163, 165
(D.C.Cir.1967) (emphasis added) (footnote omitted). In
considering a motion for judgment n.o.v., the court ordinarily
must abstain from weighing the evidence and assessing the
credibility of witnesses. Morelock v. NCR Corp., 586 F.2d
1096, 1104 (6th Cir.1978), cert. denied, 441 U.S. 906, 99 S.Ct.
1995, 60 L.Ed.2d 375 (1979); 5A J. Moore, Moore's Federal
Practice ¶ 50.07[2] (2d ed. 1986).


This deferential standard for reviewing jury determinations
does not fully apply, however, in First Amendment
defamation cases. In addition to the requirement that actual
malice be proven with clear and convincing evidence,
the Supreme Court held in New York Times that courts
reviewing public figure defamation verdicts “must ‘make an
independent examination of the whole record,’ ... so as to
assure [themselves] that the judgment does not constitute
a forbidden intrusion on the field of free expression.” 376
U.S. at 285, 84 S.Ct. at 729 (quoting Edwards v. South
Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d 697
(1963)) (emphasis added); see also Bose Corp. v. Consumers
Union of United States, 466 U.S. 485, 511, 104 S.Ct. 1949,


1965, 80 L.Ed.2d 502 (1984). As the original panel opinion
noted, it is necessary to reconcile the Supreme Court's
instruction to review the evidence in a First Amendment
defamation case independently with the well-settled standard,
reiterated in Anderson v. Liberty Lobby, 477 U.S. 242, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986) (a limited-purpose public
figure defamation case), that “[c]redibility determinations,
the weighing of evidence, and the drawing of legitimate
inferences from the facts are jury functions, not those of a
judge, whether he is ruling on a motion for summary judgment
or for a directed verdict.” 477 U.S. at ––––, 106 S.Ct. at
2513. Cf. Crane v. Kentucky, 476 U.S. 683, –––– – ––––,
106 S.Ct. 2142, 2145–46, 90 L.Ed.2d 636 (1986). I remain
of the view that this reconciliation is to be achieved by
limiting appellate courts' independent review to the question
of ultimate constitutional fact—i.e., whether, assuming the
most favorable facts and “legitimate inferences” that could
reasonably have been found by the jury, the constitutional
threshold of clear and convincing proof of actual malice was
passed. Since, as has already been noted, the en banc majority
does not address this legal question, I will not belabor it
here, referring the reader to the discussion contained in the
panel opinion, Tavoulareas v. Piro, 759 F.2d 90, 106–09


(D.C.Cir.1985).20 Upon *817  **94  reviewing the factual
questions (other than the ultimate constitutional fact)—as
the majority purports to do—on the basis of normal j.n.o.v.
standards; and then, in addition—as the majority does not do
—subjecting the ultimate question of clear and convincing
proof of actual malice to independent review in the manner
just described, I find it utterly impossible to conclude that this
jury verdict can lawfully be set aside.


III. Defamation and Falsity


A. Defamatory Meaning


To constitute actionable defamation, a published statement
must be shown to be both defamatory and false. As the district
court instructed the jury, a communication is considered
defamatory if it “tends to injure [the] plaintiff in his trade,
profession, or community standing, or lower him in the
estimation of the community or subject him to scorn,
ridicule, shame, contempt or embarassment” (Tr. 4548). See
Afro-American Publishing Co. v. Jaffe, 366 F.2d 649, 654
(D.C.Cir.1966) (en banc ). In determining the meaning of
an allegedly defamatory communication, the “ ‘publication
claimed to be defamatory must be read and construed in the
sense in which the readers to whom it is addressed would
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ordinarily understand it.’ ” Washington Post Co. v. Chaloner,
250 U.S. 290, 293, 39 S.Ct. 448, 448, 63 L.Ed. 987 (1919)
(citation omitted).


The respective roles of judge and jury are as follows: It is for
the court to determine whether a particular communication
is capable of bearing a defamatory meaning. “ ‘It is only
when the court can say that the publication is not reasonably
capable of any defamatory meaning, and cannot reasonably
be understood in any defamatory sense, that the court can
rule as a matter of law, that the publication is not libellous.’
” Gariepy v. Pearson, 207 F.2d 15, 16 (D.C.Cir.) (citation
omitted) (emphasis added), cert. denied, 346 U.S. 909, 74
S.Ct. 241, 98 L.Ed. 407 (1953); McBride v. Merrell Dow &
Pharmaceuticals, 717 F.2d 1460, 1465 (D.C.Cir.1983). It is
thus for the jury to decide whether a communication, found
capable of a defamatory meaning by the court, was in fact so
understood by its recipient. Restatement (Second) of Torts §
614 (1977).


The majority goes about its task of determining whether
the Post article is capable of any defamatory meaning by
understating and separately considering each of only three
allegedly libelous statements taken out of context and by
completely ignoring the basic theme of the article. The
majority considers the defamatory implication of the “set up”
charge in the Post article in an unreasonably narrow fashion,
asserting that “[t]he statement that ‘a father set up his son in
business' would ordinarily mean to a reasonable reader that
the father provided the son with [a business opportunity].”
Maj. Op. at 780. In so defining “set up,” the majority


ignores the full meaning of those words in the article.21 With
respect to the “[personally] dispatched” charge, the majority
concludes that although capable of a defamatory meaning
(that Tavoulareas did not remove himself from dealings with
Atlas), this statement carried no defamatory “impact” in light
of Tavoulareas' other personal contacts with Atlas. Maj. Op.
at 788. Finally, the majority concedes that the statement that
William “personally urged” Comnas to include Peter in Atlas
was defamatory (though ultimately not actionable because not
uttered with actual malice). Maj. Op. at 788.


*818  **95  Such analysis by the majority of the defamatory
meaning of the Post article is flawed both factually and as
a matter of law. As a matter of law, the majority's analysis
violates the cardinal principle of defamation law that “words
must be read in the context of the entire communication as
a whole.” R. Sack, Libel, Slander, and Related Problems
52 (1980) (emphasis added). See Pierce v. Capital Cities


Communications, 576 F.2d 495, 502 (3d Cir.), cert. denied,
439 U.S. 861, 99 S.Ct. 181, 58 L.Ed.2d 170 (1978) (“a
court should not scrutinize simply the literal references of
the language in question, but also should weigh the words
‘together with their context,’ Restatement, Second, Torts
§ 563, Comment (d)”); Curtis Publishing Co. v. Vaughan,
278 F.2d 23, 26 (D.C.Cir.), cert. denied, 364 U.S. 822, 81
S.Ct. 57, 5 L.Ed.2d 51 (1960); Williams v. Anti-Defamation
League of B'nai B'rith, 185 F.2d 1005, 1007 (D.C.Cir.1950).
Gariepy, 207 F.2d at 16; Thomson v. Cash, 119 N.H. 371,
402 A.2d 651, 653 (1979); James v. Gannett Co., 40 N.Y.2d
415, 419, 386 N.Y.S.2d 871, 874, 353 N.E.2d 834, 838
(1976); H.O. Merren Co. v. A.H. Bel. Corp., 228 F.Supp.
515, 518 (N.D.Tex.1964), aff'd, 346 F.2d 568 (5th Cir.1965);
Westby v. Madison Newspapers, Inc., 81 Wis.2d 1, 6, 259
N.W.2d 691, 693 (1977). Cf. Ollman v. Evans, 750 F.2d
970, 982 (D.C.Cir.1984) (en banc ) (a proper reading of
an allegedly defamatory article “depends upon the article or
column, taken as a whole, of which the statement is a part”)
(emphasis added). A court should not isolate particular words
or sentences and determine whether, considered alone, they
are defamatory. To be sure, the words used must be considered
—but they must be considered in their context. Words
that standing alone may be understood to be defamatory
may be so explained by their context as to negate any
defamatory meaning. Conversely, words that standing alone
convey no defamatory meaning may, when read in context,
be understood to be defamatory. The charges in this article
were published in context and it is error for the court not
to determine their meaning in that context. The court's task
is to determine whether the publication taken as a whole is
defamatory. See Hoffman v. Washington Post Co., 433 F.Supp.
600, 602 (D.D.C.1977), aff'd, 578 F.2d 442 (D.C.Cir.1978);
Joseph v. Xerox Corp., 594 F.Supp. 330, 332 (D.D.C.1984).


In addressing whether the article is capable of bearing a
defamatory meaning, the majority creates an easy task for
itself. In analyzing only a few of the defamatory statements
and those out of context, the majority escapes confronting
the basic defamatory theme of the article—that William
Tavoulareas violated his fiduciary duty as president of Mobil
and misused Mobil assets, personnel, property, and financing
to advance the career of his son Peter.


The headline and lead sentence of the November 30, 1979
Post article charges that William Tavoulareas “set up” his son.
The majority admits that the “set up” allegation is defamatory
in accusing “Tavoulareas with nepotism—furthering his son's
business career.” Maj. Op. at 780. By reading narrowly the
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defamatory character of the “set up” charge and of the article
as a whole, the majority finds that the defamatory “set up”


allegation is true.22 Maj. Op. at 783.


To construe the defamatory accusation as being limited to
simple “nepotism” is farcical. The “set up” charge cannot
be read in isolation to simply accuse a father of furthering
his son's career. The defamation is far more extensive. Read
in the context here where the father's ability to “set up” his
son stems solely from his position as president of a large
corporation, the term “set up” further connotes that the father
exercised his powers as president to use corporate assets with
intent to benefit his son in breach of his fiduciary duties to the
corporation's shareholders.


The majority effectively reads Mobil out of the article,
notwithstanding the fact that the article mentions Mobil over
one hundred *819  **96  times and identifies William
Tavoulareas acting as president of Mobil ten times. Without
the Mobil involvement the article would not have been a
page 1 story. There are numerous statements in the article
that can only be interpreted as intending to convey to the
readers that William clearly violated his fiduciary duty as
president of Mobil, by making possible Peter's partnership
in Atlas and thereafter using Mobil assets and personnel
to ensure the financial success of Atlas. According to the
article, William Tavoulareas used Mobil assets and personnel
to give Atlas “millions of dollars in business operating Mobil-
owned ships under exclusive, no-bid contracts,” (Paragraph
1); to “provide[ ] Atlas with office space,” (Paragraph 4); to
“create work for Atlas at a time when the shipping industry
was severely depressed,” (Paragraph 5) and when “Mobil
could have managed the Samarco fleet itself,” (Paragraph
63); and then to “intervene[ ]” (Paragraph 79) by personally
“forcing the resignation” (Paragraph 24) of Comnas and by
“dispatch[ing]” Hoffmann, an officer from Mobil, to help
run Atlas for six months (Paragraph 82), thus securing for
Peter control of the company (Paragraph 76). Moreover, the
article specifically attributes Peter's partnership in Atlas to
“the help of Mobil” (Paragraph 2). The Post story therefore
does not merely accuse a father of nepotism, but charges that
the father, as president of Mobil, accomplished the nepotism


through breach of his fiduciary duties to Mobil.23 The district
court included this interpretation in its charge and instructed
the jury to find whether, as William Tavoulareas' complaint
contended, the articles reasonably implied:


That [William Tavoulareas] breached his fiduciary duties
to Mobil. That he wasted and misused assets of Mobil. That
he wrongfully diverted such assets to Peter Tavoulareas for
his benefit, and four, that he committed criminal acts.
(Tr. 4550).


By ignoring the article's defamatory implication that
Tavoulareas misused Mobil assets and his position as
president to advance Peter in Atlas, the majority quickly
disposes of the defamatory allegation that Tavoulareas
“dispatched one of his senior shipping executives, Herman
[sic] F. Hoffmann, to London to help run Atlas” (Paragraph
82). The majority admits that the “dispatch” allegation might
be false, but attempts to obviate its defamatory effect by
concluding that the statement adds no further defamatory
implication to the charge that Tavoulareas set Peter up in
Atlas, a charge the majority declares is true. Maj. Op. at
788. The allegation that Tavoulareas “personally dispatched”
Hoffmann, however, is defamatory in its implication that
Tavoulareas misused corporate personnel to insure the


success of Peter's business venture.24 The majority's handling
of the “dispatched” allegation illustrates the complete refusal
of the majority to reflect on the background of corporate
involvement that is painted into the article as a whole by the
numerous references to Mobil and William's position with
Mobil, and the many suggestions that Mobil's assets and


personnel were misused in the venture to benefit Peter.25


*820  **97  It is instructive to compare the refusal of
the en banc majority to acknowledge that the Post article
can reasonably be given this interpretation with this court's
opinion in McBride v. Merrell Dow & Pharmaceuticals, 717
F.2d 1460 (D.C.Cir.1983). In that case Dr. McBride, who
had been an expert witness in a Florida lawsuit, brought a
suit claiming that he was libeled by an article containing
the following language: “McBride ... was paid $5,000 a day
to testify in Orlando. In contrast, Richardson-Merrell pays
witnesses $250 to $500 a day, and the most it has ever paid
is $1,000 a day.” Id. at 1462. Dr. McBride contended that
this language was defamatory because it implied that he was
“ ‘willing to prostitute his professional expertise and testify
on behalf of the highest bidder.’ ” Id. at 1463 (quoting Dr.
McBride's Complaint). The district court agreed with the
defendant that this language was not defamatory, concluding
that standing alone it suggested, if anything, that Dr. McBride
possessed a high degree of professional accomplishment, and
that it was “improbable” that anyone would draw defamatory
inference from this language. McBride v. Merrell Dow &
Pharmaceuticals, 540 F.Supp. 1252, 1255 (D.D.C.1982). We
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reversed. Stressing the fact that, “[u]nder District of Columbia
defamation law, a court's power to hold as a matter of law
that a statement is not defamatory is very limited,” 717 F.2d at
1465, we concluded that the language could reasonably have
been understood to imply that Dr. McBride's testimony was
for sale.


It seems to me impossible to reconcile the approach of
the en banc majority in this case with McBride. Surely
the distance between the simple statement that one expert
witness was paid significantly more than other witnesses
and the inference that that witness' testimony was for sale
is far greater than the distance between the statement that
the president of a corporation set his son up in a business
with which the corporation then did substantial business and
the inference that the president thereby misused corporate
assets and breached his fiduciary duties to the corporation's


shareholders.26 Moreover, the Post article, unlike the article
at issue in McBride, contains other language likely to induce
a reader to make the defamatory inference.


While ignoring the article's defamatory implication that
William Tavoulareas abused his position as president and
violated his fiduciary duties to Mobil in prodding Peter's
fortunes in Atlas, the majority eliminates another aspect
of the article's central theme that Tavoulareas abused his
corporate position, concluding “as a matter of law” that the
article is incapable of bearing the defamatory “interpretation
that Tavoulareas ‘set up’ the entire Mobil-Samarco-Atlas


relationship to benefit Peter.” Maj. Op. at 780.27 Failing
to consider the article as *821  **98  a whole, the
majority rejects this interpretation because nothing in the
article specifically alleges that Tavoulareas “set up” the
entire arrangement for Peter's benefit and because the
article discusses Mobil's business reasons for participating in
Samarco. Maj. Op. at 780–81.


The entire discussion of the legitimate business reasons
in the Post article is pejorative, however, suggesting that
although they were asserted by Mobil, these business reasons


fail to explain the Mobil-Samarco-Atlas arrangement.28 For
example, although it quotes Mobil's statement that Samarco
was formed in anticipation of the Saudi flag preference
regulations, the article throws cold water on the argument
that this was the real reason by asserting that the “creation
of Atlas was a marked departure from Mobil's historical
practice of managing its own fleet of crude oil tankers through
its shipping and transportation division.” (Paragraph 8). In
the same vein, without recognizing that the essence of the


Samarco-Atlas plan was conceived by Mobil before Comnas
ever came into the picture and was beneficial to Mobil,
the article charges that the real purpose of the plan was a
“make-work” scheme for Peter's benefit to “create[ ] work
for Atlas [while Peter had an equity interest] at a time when
the shipping industry was severely depressed.” (Paragraph 5).
Similarly, after quoting Mobil's statement that selection of a
ship management company depends more on safety than on
price, the article notes that Atlas had recently lost a ship in a
fire accident, as if to suggest that some *822  **99  unstated
reason other than safety must have been the real reason why
Atlas was selected (Paragraphs 67, 68). In fact, the ship was in
dry-dock at the time, outside Atlas' control. Thus, the article
throughout implies that Mobil suffered from the Samarco-
Atlas transaction—an assertion for which there is not a bit of
evidence. In fact, Mobil benefited.


When read in the context of the article as a whole, the “set up”
accusation could reasonably be read to suggest that William
engineered the entire Mobil-Samarco-Atlas arrangement to
benefit Peter. For example, the article comments that Mobil
was originally not interested in participating in Samarco, but
only later became interested (Paragraphs 50–51). The article
then notes that Comnas, one of the negotiators sent by Mobil
“to push Mobil as a partner” in Samarco, was also “recruited
personally by Tavoulareas to advise Mobil on how to set up an
independent shipping concern.” (Paragraph 51). The article
further states that Tavoulareas recommended to the Samarco
partners that Comnas run the management arm of Samarco.
Tavoulareas is then said to have “personally urged that his
son become a partner in Atlas.” (Paragraph 52). These details
in the article could reasonably be read to imply that Mobil's
entry into Samarco was motivated by Tavoulareas' intention
that Comnas, who would negotiate the Saudi deal for Mobil,
would later run Samarco's management arm and offer Peter a
partnership in the company. The majority, failing to recognize
that the decision to enter Samarco was contemporaneous
with the decision to establish a separate company to manage
Samarco's ships, strips away an integral part of the defamatory
meaning surrounding the “set up” allegation.


The majority's cavalier rejection of the article's defamatory
meaning that Tavoulareas engineered the entire Mobil-
Samarco-Atlas arrangement for Peter's benefit as a “matter
of law” is at odds with the McBride rule that a court's
power to hold as a matter of law that a statement is
not defamatory is limited to those occasions where the “
‘publication is not reasonably capable of any defamatory
meaning and cannot be understood in any defamatory sense.’
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” 717 F.2d at 1465 (citations omitted). Given evidence
that the article was in fact “understood in [the] defamatory
sense,” McBride, 717 F.2d at 1465, that William Tavoulareas'
nepotistic intent prompted Mobil's entry into the Samarco-
Atlas arrangement, the majority's conclusion as a matter of
law that the article does not, and cannot, bear the defamatory
meaning that Tavoulareas “set up” the entire Mobil-Samarco-
Atlas relationship to benefit Peter is all the more unjustifiable.


For example, Christine Peterson, a copy editor at the
Post, reviewed the article prior to publication. She sent a
memorandum to assignment editor Peter Milius, which stated:


I've read the Mobil story several times, and while I'm
impressed with the amount of work the reporter obviously
did, I'm still left with an overwhelming sense of So What?
Is there any way to give this story of high-level nepotism
a dollars-and-cents angle? Did Mobil's shareholders lose
anything? Mobil's customers?


Parts of Tyler's case against Tavoulareas seem tenuous,
and the whole—a $680,000–a-year plaything for an
indulged son, at worst—just seems like a withered peanut
in an 84″‘ gilded shell.


A far more interesting angle, it seems to me, is Mobil's
concern about Saudi preference shipping—a concern so
profound that it led to the formation of an entire dummy
corporation. It's impossible to believe that Tavoulareas
alone could put together such a scheme for the sake of his
son's business career, or that he would want to.


(RE 2486) (emphasis added). This indicates that Peterson
interpreted the article as a whole to charge that William
engineered the entire Mobil-Samarco-Atlas transaction as “a
scheme for the sake of [Peter's] business career.”


Moreover, Post trial counsel in his closing argument to the
jury positively and extensively interpreted the article in a
similar manner:


*823  **100  I suppose, ladies and gentlemen, when you
get right down to it the thing that Mr. Tavoulareas most
vigorously complains of is the term “set up” in the headline
and the lead of the story.


Well, lend me your ears for two or three minutes and let's
talk about the headline and the lead.


By now, I dare say it is clear to everybody in the courtroom
that what happened was that Mr. Tavoulareas, seeing a
good business reason to go into the Samarco venture, and


seeing a good business reason to have an independent ship
management firm run those ships, took advantage of those
good business reasons to see to it that his son, Peter, was
set up for the rest of his life. That is what he did, and the
mechanism, the device by which this was done was setting
up Atlas, putting Comnas in charge, but with Peter with him
as a partner, and then in three or four months seeing to it
that Comnas is out of the picture, leaving Peter in there as
the major partner with Ares Emmanuel as a minor partner.
That is what he did.


He did, as I understood Mr. Tavoulareas' testimony, while
he wouldn't like the words that I used as to each event that
took place in sequence, there is no real dispute these are the
things that happened.


Samarco was set up. Atlas was set up. There was an Atlas/
Samarco contract. Comnas and Peter took on the Atlas
operation, and in April of 1975 Comnas was induced to
resign. Remember those consulting contracts and the rest
of it?


Now, the question is: How do you describe all of this? How
do you describe it so that someone coming to it for the first
time understood it? What words do you use to make it clear
and to make it interesting to the newspaper reader?


And the words that Pat Tyler settled upon were not unusual
words, words that people use all the time. The words were
“set up.”


....


I submit to you, ladies and gentlemen, that [“set up”]
is a perfectly accurate way of describing the facts
of the relationships among William Tavoulareas, Peter
Tavoulareas, Mobil, Samarco and Atlas.


(Tr. 4491–94) (emphasis added). Here Post counsel
repeatedly characterizes the article as alleging that William
intended, when he “took advantage” of the situation and “set
up” Samarco, Atlas, and the Samarco-Atlas contract, to have


Peter “set up for the rest of his life.”29 This is the Post 's
interpretation of its own article and the theory of its defense
at trial. The majority now ignores this interpretation. For the
Post and the en banc majority to assert that the article is
incapable of the interpretation given it by Post counsel at trial
violates the rule that a party on appeal is bound by its theory
of the case argued below. See, e.g., Alexander v. Town &
Country Estates, 535 F.2d 1081, 1082 (8th Cir.1976); Empire
Life Insurance Co. v. Valdak Corp., 468 F.2d 330, 334 (5th
Cir.1972).
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The majority deems that this evidence of how the article was
interpreted is irrelevant to its consideration of the article's
defamatory meaning. Maj. Op. at 781. In so concluding,
however, the majority ignores the principle that “[t]he
meaning of a communication is that which the recipient
*824  **101  correctly, or mistakenly but reasonably,


understands that it was intended to express.” Restatement
(Second) of Torts § 563 (1977). That Christine Peterson and
Post trial counsel understood the article to charge William
Tavoulareas with setting up Samarco and Atlas for Peter's
benefit makes unsupportable the majority's discarding of this
interpretation “as a matter of law.”


In avoiding the article's defamatory implications, the majority
charges the dissent with a “tortured attempt to discern some
dark, hidden meaning in the ‘tone’ of the article.” Maj. Op.
at 781. The article's implication that William Tavoulareas'
nepotistic intent prompted Mobil's entry into the Samarco-
Atlas arrangement is not, as the majority asserts, “hidden.”
The interpretation of the article offered by the dissent is
that which Patrick Tyler himself ascribed to the story. In
a telephone conversation prior to publication of the article,
Tyler said to Peter Tavoulareas:


I will tell you what I think. I have read the files and am
more familiar with this than anyone. I think your father set
up Atlas and Samarco and that ... [Peter interrupts].


(Tr. 4369). Tyler's belief that William Tavoulareas “set up
Atlas and Samarco” for Peter's benefit surfaced in his article.
See supra at 821-22. Moreover, Tyler interpreted the meaning
of the news article in a memorandum to his Post superiors.
Responding before publication to Christine Peterson's critical
comments, Tyler wrote:


Mobil undertook some incredibly fancy corporate
footwork in the wake of the embargo to apparently
accomplish two things: ingratiate itself with the Saudis ...
and set up the son of Mobil's president in a shipping
business when business was bad and the business therefore
stood little chance of prospering without Mobil's help.


Our story does show that Mobil's decisions in this case were
not made for the traditional business reasons, or for the
reasons stated by Mobil.


It should not seem impossible that Mobil—which
originally turned down a chance to join Samarco—changed
its mind [on joining Samarco] after it dawned on Mobil's
president that such a partnership would justify the creation
of a small management firm at a time when Tavoulareas'
son was aspiring to such a career and was already at work
with one of the Greek shippers. Samarco can be seen as
nothing more complicated than a slight diversion from
Mobil in the way it moved its crude oil from point A to
point B.


The question of “why ” Mobil's president would want to
orchestrate such a diversion [to Samarco ] when it would
benefit his son's business career is begging things a little.


(RE 2488–90) (emphasis added). Thus, in addition to the
interpretation of the article by the Post editor Peterson and
the Post trial attorney, Tyler himself interpreted his article
as attributing Mobil's entry into Samarco to Tavoulareas'
nepotistic intent “to benefit his son's business career ... after
[that idea] dawned on Mobil's president.” Id. The article,
Tyler states, answers the basic subjective question “ ‘why’
Mobil's president would want to orchestrate [the] diversion
[of Mobil's shipping to Samarco],” and the answer the
article provides is that William Tavoulareas intended “[to]
benefit his son's business career....” Id. The majority refers
to the attention devoted in the article to Mobil's legitimate
business reasons for creating Samarco, but even Tyler in his
memorandum recognizes that the discussion of valid business
reasons in the article was meant to disparage: “[O]ur story
does show that Mobil's decisions in this case were not made
for the traditional business reasons, or for the reasons stated
by Mobil” (RE 2489) (emphasis added).


Tyler's contemporaneous interpretation of the article he
had written is powerful evidence that the article is best
understood as implying that Mobil's entry into the Samarco-
Atlas arrangement was prompted by William Tavoulareas'
nepotistic intent—it is virtually dispositive evidence that the
article *825  **102  could reasonably be so understood.
Nevertheless, the en banc majority asserts that Tyler's memo
is irrelevant because “[n]othing in law or common sense
supports saddling a libel defendant with civil liability for a
defamatory implication nowhere to be found in the article
itself.” Maj. Op. at 781.


Such a myopic conclusion, however, ignores the principle
that “defamatory imputation may be made by innuendo.”
Restatement (Second) of Torts § 563(c).  See McBride,
717 F.2d at 1465; Sellers v. Time, Inc., 423 F.2d 887
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(3rd Cir.), cert. denied, 400 U.S. 830, 91 S.Ct. 61, 27
L.Ed.2d 61 (1970); Marcone v. Penthouse International,
533 F.Supp. 353 (E.D.Pa.1982); Mihalik v. Duprey, 11
Mass.App. 602, 417 N.E.2d 1238, 1239 (1981); Thomson
v. Cash, 119 N.H. 371, 402 A.2d 651, 654 (1979). Only
by blinding itself to the defamatory implications Tyler
himself ascribed to the article, and the clear innuendo of
the article, can the majority conclude that the article did
not charge Tavoulareas with setting up the Mobil-Samarco-


Atlas scheme for Peter's benefit.30 The majority's rejection
of this defamatory interpretation as a matter of law rests on
mere assertion and is contradicted by the article itself and the


evidence referred to.31


The defamatory meaning that the en banc majority does
recognize is in a narrowly construed “set up” charge. The
majority characterizes the “set up” charge as a defamatory
accusation “that Tavoulareas made it possible for Peter to
become a partner in Atlas and then helped to ensure that the
business would prosper because Peter was his son.” Maj. Op.
at 780.


Consistent with its strategy to interpret the defamatory
meaning of the article in an unreasonably narrow manner,
the en banc majority insists that the article's false defamatory
statement that “Tavoulareas personally urged that his son be


included as an equity partner in Atlas”32 is unrelated to the
“set up” allegation. Maj. Op. at 779 n. 17. The majority's
isolation of the “personally urged” statement from the “set
up” statement cannot be supported by the plain language of
the article and illustrates the majority's refusal to consider


the article as a whole.33 In context, the two statements


*826  **103  are part of the same allegation34—in the
majority's words, that “Tavoulareas made it possible for Peter
to become a partner in Atlas.” Even if the “set up” allegation
is divorced from the “personally urged” statement, however,
there remains ample cause for a reasonable jury to find this
narrowly construed “set up” allegation false.


B. Falsity


To conclude that the “set up” charge is true, the majority
claims reliance on “undisputed evidence of Tavoulareas'
personal involvement in the establishment and operation of
Atlas to Peter's manifest benefit.” Maj. Op. at 786. The
evidence upon which the majority relies, however, does not
establish the truth of the “set up” charge as interpreted by the
majority—i.e., that “Tavoulareas made it possible for Peter to


become a partner in Atlas and then helped to ensure that the
business would prosper because Peter was his son.” Maj. Op.
at 780. For example, the majority claims that “the undisputed
fact that Tavoulareas personally recruited Comnas to manage
Samarco's ships ... shortly after learning that Peter had an
outstanding offer from Comnas goes far toward justifying the
charge that Tavoulareas ‘set up’ his son in Atlas.” Maj. Op.
at 784 (emphasis in original).


In reaching this conclusion, however, the majority ignores the
following crucial evidence:


Rawleigh Warner, Chairman of Mobil, testified that when
Comnas came to New York in January 1974, seeking
to charter a ship to Mobil, Warner remarked that
“George Comnas would be an absolute natural” to
manage the partnership's tankers in the event Mobil
entered an agreement with the Saudis and Fairfield-
Maxwell (Tr. 1515). Thus, by the time Tavoulareas and
Walter MacDonald, then regional director of Mobil's
Middle East Department, asked Comnas in the spring of
1974 whether he was interested in managing Samarco's
ships (RE 2444), there was a consensus at Mobil
with Warner's earlier observation that Comnas was a
good choice for the task. The majority's assertion that
Tavoulareas “personally recruited Comnas,” Maj. Op.
at 784 (emphasis in original), simply does not prove
anything beyond the fact that Tavoulareas acted on


Mobil's behalf when he later visited Comnas.35


Before Rawleigh Warner suggested Comnas as “an
absolute natural” to manage the ships, he was fully
informed by Tavoulareas that Comnas was going to ask
Ares Emmanuel and Peter to come to work for him.
Peter, however, had not accepted a position in Comnas'
company. Aware that Comnas might try to curry favor
with Mobil, Warner and Tavoulareas both talked to
the chairman of Mobil's Conflict of Interest Committee
about Peter's possible affiliation with a company that
might be doing business with Samarco. An arrangement
was set up that would avoid a conflict of interest if Peter
decided to accept Comnas' offer (Tr. 1515–18).


• *827  **104  . William Tavoulareas counselled
Peter against leaving Lemos to join Comnas' new
company (Tr. 1297, RE 2426).


• Warner testified that “Tav did nothing personally to
further the affairs of Peter in [Atlas].” (Tr. 1539).
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Given the abundant evidence of Mobil's interest in an
independent shipping concern to manage Samarco's ships,
and in one headed by Comnas in particular, the fact that
Tavoulareas asked Comnas if he was interested in managing
Samarco's ships does not establish the truth of the charge that
“Tavoulareas made it possible for Peter to become a partner in
Atlas.” Maj. Op. at 780. To the contrary, the evidence shows
that Tavoulareas acted to carry out a decision made by Mobil
for its benefit, and with great care to avoid possible conflicts
of interest in the event that Peter, against his father's advice,
decided to join Comnas. In sum, the evidence is far from
undisputed and does not support the accusation that William
Tavoulareas “made it possible for Peter to become a partner
in Atlas.”


The majority further attempts to support the truth of the
“set up” allegation by citing evidence for the charge that
Tavoulareas “helped to ensure that [Atlas] would prosper
because Peter was his son.” Maj. Op. at 780. Relying
on evidence that Tavoulareas helped Atlas to “secure its
management agreement with Samarco,” Maj. Op. at 785, and
to “survive [and] prosper after Comnas left,” Maj. Op. at
786, the majority determines that the “set up” allegation is
true. The majority, however, fails to acknowledge that due to
Mobil's and Fairfield-Maxwell's possible conflicts of interest
and the Saudi's inexperience in ship management, Mobil
was soundly committed to having an independent company
manage Samarco's ships (Tr. 1515, 1518). Moreover, it was
in Mobil's interests for Atlas and Samarco to reach agreement
quickly (Tr. 1311). Thus, to the extent Tavoulareas “helped
Atlas secure its management agreement with Samarco,” he
was acting in Mobil's interests to implement a Mobil decision.


Furthermore, the majority mischaracterizes William
Tavoulareas' involvement with Atlas. After Peter decided in
July 1974 to join Comnas, William formally removed himself
from decisionmaking regarding Atlas (Tr. 1521, 1525).
Although the majority cites meetings between Tavoulareas
and the Alirezas as evidence of the truth of the “set up”
allegation, Maj. Op. at 785, these meetings were fully
consistent with the decision of the Conflict of Interest
Committee and Rawleigh Warner that “Tav could involve
himself in activities up to the decision level but he could not
make that decision” (Tr. 1521). Of course, as president of
Mobil and its longtime expert on Saudi affairs, Tavoulareas'
ability to carry out decisions made by the company was
not required to be completely lost. He was free to negotiate
on Mobil's behalf (Tr. 4159). The jury could reasonably
have concluded that Tavoulareas' forthright communication


to Mobil's Conflict of Interest Committee immediately after
he first acquired knowledge of a possible conflict of interest,
his formal removal from decisionmaking months later when
Peter joined Comnas, and the absence of any evidence
showing that William made any decisions regarding Atlas
after formally removing himself, negated the charge that he
was acting on Peter's behalf.


Finally, the majority offers Tavoulareas' involvement in
the events surrounding Comnas' departure from Atlas as
establishing the truth of the “set up” charge. Maj. Op. at 785–
86. Again the majority refuses to recognize that Tavoulareas
complied with Mobil's conflict of interest guidelines and
did not make any decisions concerning Atlas and Samarco
after Peter joined Comnas. Paul Wolfe testified that it was
he who recommended to Mobil Chairman Rawleigh Warner
(in the presence of William Tavoulareas) that Comnas be
replaced (Tr. 1069, 1070, 1098, 1186). Warner in turn made
the decision that, for justifiable reasons, Comnas should
be removed from Atlas (Tr. 1070, 1326, 1531–34). The
other Samarco partners were also dissatisfied with Comnas.
See supra at 812–13. Moreover, Warner suggested that
Tavoulareas meet with Comnas in London *828  **105
to express Mobil's disappointment in Comnas' performance
(Tr. 1070, 1333). In London, Harmon Hoffmann and Walter
MacDonald negotiated in the morning with Comnas over
the terms for his departure from Atlas. Tavoulareas met
with Comnas, Hoffmann, and MacDonald at lunch, but
the morning's negotiations were not discussed (Tr. 3349).
After reading the written agreement drafted by Hoffmann
and MacDonald detailing the terms for Comnas' departure,
Tavoulareas deferred the decision on the proposed contract
“to top management in New York” (Tr. 1339). These facts
establish that Tavoulareas made no decisions concerning


Comnas' departure from Atlas.36 Moreover, to the extent
Tavoulareas was “involved in persuading the Alirezas to
retain Atlas as Samarco's independent management firm upon
Comnas' departure,” Maj. Op. at 786, he was “involved”
only to keep management of Samarco's ships independent—
a result desired by high-ranking officials at Mobil (Tr. 3296,
3300–01).


Thus, the majority offers no evidence establishing the truth
of the charge that “Tavoulareas made it possible for Peter to
become a partner in Atlas and then helped to ensure that the
business would prosper because Peter was his son.” What the
majority does submit is evidence that Mobil officials decided
that it was in the best interests of Mobil that an independent
company should manage Samarco's ships and that the best







Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 42


candidate for the job was a company headed by George
Comnas. That Peter Tavoulareas might incidentally benefit
from this arrangement because of his later association with
Comnas was understood by Mobil officials but considered
acceptable in light of William Tavoulareas' removal from
decisionmaking regarding Atlas and Samarco. The majority
torturously converts this evidence establishing that Mobil
wanted Atlas to independently manage Samarco's ships into
evidence proving William Tavoulareas “set up” Peter.


The majority has not explained why, in the face of
overwhelming evidence that Mobil officials decided to
have Atlas manage Samarco's ships, Tavoulareas' “personal
involvement in the establishment and operation of Atlas,”
Maj. Op. at 786, should be interpreted to be for “Peter's
manifest benefit.” Id. Given the evidence that William
Tavoulareas complied with Mobil's conflict of interest
rules by removing himself from decisionmaking regarding
Atlas and Samarco; that Mobil officials, independently of
Tavoulareas, decided for good business reasons that Atlas
should manage Samarco's ships, and continued to do so after
Comnas departed; and that the benefit redounding to Peter
from this arrangement was incidental and not engineered
by William, a reasonable jury could find that the “set up”


charge was false.37 For the majority to conclude otherwise,
while at the same time baldly asserting that it “considered
all the evidence in the light most favorable to Tavoulareas,”


Maj. Op. at 776,38 is baffling and unsupported. The majority
simply fails to meet the standard for judgment n.o.v., for
it has not persuasively demonstrated that “the evidence [for
the “set up” charge], together with all inferences that can
reasonably be drawn therefrom[,] is so one-sided [in favor
*829  **106  of the Post] that reasonable men could not


disagree on the verdict.” Vander Zee v. Karabatsos, 589 F.2d
723, 726 (D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct.
2407, 60 L.Ed.2d 1066 (1979).


Because the evidence in the record demonstrates that a jury
could reasonably have concluded that the Post article was


both defamatory and false,39 the Post 's liability under present
law depends upon whether the article was published with
reckless disregard for its truth or falsity.


IV. Reckless Disregard for the Truth—Actual Malice


As noted in part II above, the duty of an appellate court in
reviewing a defamation verdict is to decide, after viewing


the evidence and all legitimate inferences in the light most
favorable to the verdict, whether the ultimate constitutional
conclusion was sufficiently proven at trial—i.e., in this case
whether the evidence adduced at trial amounted to “clear
and convincing” proof of reckless disregard for the truth.
Although the Post argues that evidence may not be cumulated
to establish a defendant's reckless disregard for truth or falsity,
The Washington Post Petition for Rehearing and Suggestion
for Rehearing En Banc at 7, the majority admits that a
defendant's reckless disregard for the truth can be proven
both through direct evidence and through the cumulation of
circumstantial evidence. Maj. Op. at 788–89. See Herbert
v. Lando, 441 U.S. 153, 160, 99 S.Ct. 1635, 1640–41, 60
L.Ed.2d 115 (1979); Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 55, 91 S.Ct. 1811, 1825, 29 L.Ed.2d 296 (1971); Bose
Corp. v. Consumers Union of United States, 692 F.2d 189,
196 (1st Cir.1982), aff'd 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984); Goldwater v. Ginzburg, 414 F.2d 324,
342 (2d Cir.1969), cert. denied, 396 U.S. 1049, 90 S.Ct. 701,
24 L.Ed.2d 695 (1970); see also Tavoulareas v. Piro, 763
F.2d 1472, 1477–78 (D.C.Cir.1985) (panel opinion denying
rehearing). What follows is a discussion of the evidence of
reckless disregard for the truth that was developed at trial,
along with the reasonable inferences that could be drawn from
it. Based thereon, it is submitted that the evidence adduced
at trial constitutes clear and convincing proof that the Post
article was published with reckless disregard of its truth or
falsity, and that the jury's verdict should be reinstated.


A. The Christine Peterson Memorandum and Tyler's
Response


Christine Peterson's memorandum to her superiors at the
Post stated that Tyler's article was “impossible to believe.”
See supra at 822-23. At trial, during which Peterson was
still in the Post 's employ, Peterson testified that in using
the phrase “impossible to believe,” she really did not mean
what she said, and instead meant that “the focus of the story
should have been the formation of Samarco in anticipation


of preference shipping” (RE 1837).40 Tavoulareas contends,
on the other hand, that the memorandum is to be given its
ordinary meaning and that the jury was entitled to find “that
an editor of the Post charged with the final review of the
story before publication had indeed found ... the story's theme
‘impossible to believe’ ” and that Peterson's memorandum “
‘brought home’ the requisite doubt” to those Post officials
responsible for the article's publication. Appellant's Brief
at 35. Peterson's *830  **107  memorandum ultimately
reached Milius, Bill Greider, who is another Post editor, and
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Tyler. Tyler's memorandum in response, see supra at 824,
acknowledged that “a good editor might say that part of
our case against Tavoulareas seems tenuous ” (RE 2489)
(emphasis added), yet no substantive changes were made to
the article.


In considering all this evidence, our duty as an appellate
court reviewing a jury's verdict is to view the legitimate
inferences from the evidence in the light most favorable
to the verdict. We are “required to draw all inferences
favorable to the [verdict],” Carter v. Duncan-Huggins, Ltd.,
727 F.2d 1225, 1234 (D.C.Cir.1984) (emphasis in original).
The inferences to be credited are not a matter for our
judgment except to assure that they are legitimate; only the
ultimate constitutional issue may be independently assessed.
Thus, as to the Peterson memorandum we are required to
assume: (1) The jury considered Peterson's attempt to alter the
obvious interpretation of her memorandum to be influenced
by self-interest in her position at the Post and understood
the memorandum to mean (what it said) that in her opinion
the story was “impossible to believe,” and (2) the reasonable
effect of Peterson's communication of these doubts to those
at the Post responsible for the publication was to raise in
their minds subjective doubts as to the accuracy of the story.
Indeed, the Peterson memorandum suggests that the central
theme of the story is inherently improbable, and, as the
Supreme Court stated in St. Amant v. Thompson, a jury may
find actual malice where “the publisher's allegations are so
inherently improbable that only a reckless man would have
put them in circulation.” 390 U.S. 727, 732, 88 S.Ct. 1323,
1326, 20 L.Ed.2d 262 (1968) (emphasis added). Ultimately,
it is for the appellate court to independently decide whether
the legitimate inferences from all the evidence constitute clear
and convincing proof of recklessness.


The en banc majority rejects the Peterson memorandum as
evidence of actual malice, claiming that the plaintiffs did
not connect Peterson's “impossible to believe” language to a


false defamatory statement in the article.41 The majority reads
the memorandum as capable of either of two interpretations
—that Peterson “found the story impossible to believe
because the story states or suggests that Tavoulareas' primary
motivation in establishing the entire Mobil-Samarco-Atlas
arrangement was to benefit his son” or that Peterson could
not believe “that Tavoulareas set up Peter in Atlas.” Maj.
Op. at 794. Having held that the article cannot bear the
interpretation that Tavoulareas arranged the Mobil-Samarco-
Atlas arrangement for Peter's benefit and having found the
“set up” allegation to be true, the majority concludes that


the Peterson memorandum provides no evidence of actual
malice. Because it is submitted that the article can be read
to falsely charge William Tavoulareas with using his office
as president of Mobil to engineer the Mobil-Samarco-Atlas
scheme for Peter's benefit, see supra at 820–26, and because
in my opinion there is substantial evidence proving false
even the allegation (as narrowly read by the majority) that
Tavoulareas “set up” Peter, see supra at 826–29, I would hold
that the “serious doubts” raised by the Peterson memorandum
are connected to false and defamatory meanings present in the
article.


Even if the majority is correct in rejecting the article's broader
defamatory meaning as a matter of law and in holding the “set
up” allegation true, its dismissal of the Peterson memorandum
remains faulty. Although admitting the memorandum can be
read to express Peterson's “disbelief that Tavoulareas ‘set
up’ Peter,” the majority makes no mention of the effect of
the Peterson memorandum on the false defamatory statement
that William Tavoulareas *831  **108  “personally urged”
Comnas to make Peter a partner in Atlas. Certainly, if Peterson
doubted the truth of the story's charge that Tavoulareas
“set up” Peter, her doubts would encompass the “personally
urged” allegation as well, since, as the majority recognizes,
“the personally urged allegation goes beyond the general
charge that Tavoulareas ‘set up’ his son and suggests that
Tavoulareas actively pressured Comnas to hire Peter rather
than merely rewarded Comnas for doing Peter a favor.” Maj.


Op. at 788.42


Thus, contrary to the majority's suggestions otherwise, there
is no basis to disregard the “serious doubts” raised by the
Peterson memorandum. The memorandum and Patrick Tyler's
response admitting that “a good editor might say that part of
our case against Tavolareas seems tenuous” therefore provide
evidence that the Post acted with reckless disregard for truth
or falsity in publishing the article.


B. The Reliability of the Sources


The Supreme Court has held that “recklessness may be found
where there are obvious reasons to doubt the veracity of the
informant or the accuracy of his reports.” St. Amant, 390
U.S. at 732, 88 S.Ct. at 1326. Considerable evidence was
introduced at trial tending to show that Tyler had reason to
doubt the veracity of the two principal sources he relied on
for the article—Comnas and Piro.
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1. Comnas


Comnas, according to the Post, was the principal source for
the story, as the chief source for both the “set up” allegation
and the “personally urged” charge and other details recounted
in the story. Conflicting evidence was introduced at trial
regarding Comnas' reliability. On one hand, Piro testified he
told Tyler that “George Comnas had been caught in some
fraud involving Atlas, that he was forced to withdraw [from
Atlas] and that if Comnas ever gave Peter and Atlas any
trouble Comnas would be reported to the tax authorities” (RE
1857–58). See also supra at 812 n. 9. On the other hand,
the Post contended that Comnas was reliable due to (1) his
“Who's Who” listing, indicating that he was an experienced
shipping executive; (2) William's SEC testimony, which
“never hinted at any improprieties,” and stated “that Mobil
‘had every confidence in the world’ in Comnas;” and (3) some
independent corroboration of much of what Comnas told the
Post. Again, the evidence suggests that the Post knew of facts
suggesting that Comnas was an unreliable source. The Post
's failure to call him as a witness or to use his deposition,
especially after listing him as a witness for trial, points to the


glaring weakness of the Post 's defense.43


The majority opinion also places entirely too much emphasis
on the fact that Tyler corroborated some of the information


supplied *832  **109  by Comnas. Maj. Op. at 790.44


Citing St. Amant for the proposition that verification of
part of a source's information is indicative of a lack of
actual malice, the majority concludes that the evidence in
the record fails to show that Tyler acted recklessly in relying
on Comnas. But the majority's reliance on St. Amant is
misplaced. A distinguishing feature of St. Amant is that “there
was no evidence in the record of [the source's] reputation for
veracity.” 390 U.S. at 733, 88 S.Ct. at 1326. But in the instant
case, the defendants knew that Comnas was not trustworthy—
Piro had told Tyler of previous fraudulent scandals in which
Comnas was involved and Tyler knew that one of the reasons
Comnas was dismissed from Atlas was because of fraudulent
dealing.


2. Piro


The evidence developed at trial regarding the Post 's
reliance on Piro demonstrated that the Post was aware
that Piro was engaged in a less-than-amicable divorce with
William's daughter and that Piro was admittedly ignorant of
the companies and the complicated business relationships


involved in the Mobil-Samarco-Atlas arrangement (Tr. 2899,
2901, 2908, 2910). The latter fact alone would have been
sufficient grounds for a reasonable reporter to question Piro's
conclusions. Nevertheless, the Post, while denying it now,
did rely on Piro for several parts of its story. Piro was solely
responsible for two of the statements in the article: (1) that
William “[gave] Peter a little nudge to get him along” in


the shipping business,45 and (2) that William “[personally]
dispatched [Hoffmann] to help run Atlas.”


At trial, the defendants testified that they really did not rely
on Piro in writing the article, even though he was cited
and quoted several times. Under the circumstances, *833
**110  the jury was entitled to disbelieve this testimony,


especially in light of the fact that Piro was the sole source
for the two statements above. In viewing this evidence in the
light most favorable to the verdict, one can only conclude
that the jury found that the Post, in relying on Piro, relied
on a source admittedly unknowledgeable in the details of the
business transactions for which he was quoted.


C. Defendants' State of Mind For Knowing or Reckless
Falsehood


Because it provides a motive for knowing or reckless
falsehood, evidence that a newspaper or a reporter followed
a sensationalistic policy, or possessed ill-will toward the
plaintiff, is evidence of actual malice. See, e.g., Curtis
Publishing Co. v. Butts, 388 U.S. 130, 169, 87 S.Ct. 1975,
1998–99, 18 L.Ed.2d 1094 (1967) (Warren, C.J., concurring)
(defendant had adopted a “program of ‘sophisticated
muckraking,’ designed to ‘provoke people, make them mad’
”) (footnote omitted); Goldwater v. Ginzburg, 414 F.2d
324, 342 (2d Cir.1969) (“evidence of ... motive and intent”
may help establish actual malice), cert. denied, 396 U.S.
1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970); Bose Corp. v.
Consumers Union of United States, 692 F.2d 189, 196 (1st
Cir.1982) (same), aff'd, 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984); Cochran v. Indianapolis Newspapers,
175 Ind.App. 548, 560, 372 N.E.2d 1211, 1220 (1978)
(desire to “get” plaintiff is “relevant and admissible as
evidence in the determination of whether defendant possessed
a state of mind highly conducive to reckless disregard of
falsity”) (emphasis in original); R. Sack, supra, at 214 n. 168
(“Although common law actual malice—spite or ill-will—is
not equivalent to or sufficient to prove constitutional ‘actual
malice,’ evidence as to the former is admissible to prove the
latter.”). As the Supreme Court of West Virginia explained:
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[W]hen [Associated Press v. Walker, 388 U.S. 130, 87
S.Ct. 1975, 18 L.Ed.2d 1094 (1967) ] and Curtis are read
together, they still stand for the proposition that personal
motives on the part of a newspaper, or participation by a
newspaper in a plan or scheme to injure, is evidence of
recklessness and willful disregard for truth which may be
considered along with other evidence on the question of
actual malice.


Sprouse v. Clay Communication, 158 W.Va. 427, 211 S.E.2d
674, 688, cert. denied, 423 U.S. 882, 96 S.Ct. 145, 46
L.Ed.2d 107 (1975) (emphasis added). Cf. C. Mollenhoff,
Investigative Reporting 358 (Macmillan Pub. Co. 1981).


In this case, there is abundant evidence in the record
demonstrating defendants' state of mind for knowing or
reckless falsehood.


1. Tyler's Desire to “Knock Off” Mobil and “Build a Case”
against Tavoulareas


Immediately after he first heard Piro's story, Tyler seemingly
accepted its truth and remarked to Golden: “It's not every day
you knock off one of the seven sisters.” (RE 789). Taking
the evidence in the light most favorable to the plaintiff,
this demonstrates an ambition at the very outset to “bring
down” Mobil which could cause—and may properly be
considered evidence tending to prove—a reckless disregard
of the truth. The same antagonistic mind-set is reflected
in Tyler's reference, in his memorandum responding to
Peterson's criticism, to “our case against Tavoulareas” (RE
2489).


The majority is playing with words when it says that
these statements merely reveal that Tyler had adopted “an
adversarial stance,” which is not indicative of reckless
disregard of the truth. Taking an adversarial stance means
treating someone like an opponent rather than impartially.
While this may not conclusively demonstrate reckless
disregard of the truth (any single piece of evidence rarely
does), it unquestionably points in that direction. See Cochran
v. Indianapolis Newspapers, 175 Ind.App. 548, 560, 372
N.E.2d 1211, 1220 (1978). An opponent is more likely to
distort the facts than an impartial or objective reporter. I
am surprised by the majority's refusal to acknowledge the
probative *834  **111  character of this evidence, since
even the Post did not contest its relevance at trial.


2. Tyler's Willingness to Resort to Unlawful Means


Tyler's desire to “bring down” Mobil and “make a case”
against Tavoulareas is particularly strong evidence of reckless
disregard for truth or falsity when it is combined with
evidence of Tyler's willingness to use unethical, and indeed
unlawful, means to achieve his ends. Taking the evidence in
the light most favorable to plaintiffs, we must assume that
Tyler inquired of Piro, with serious intent, whether Piro “knew
of a family member who would rifle [Tavoulareas'] safe and
[x]erox documents” (Tr. 179). Tyler's willingness to resort to
such felonious methods is consistent with a state of mind that
would act recklessly in stretching the facts to “make a case.”


3. The Post's Pressure On Its Reporters


One of the three issues the en banc court requested the
parties to brief was “[w]hether managerial pressure upon
reporters to produce sensationalistic stories is a factor that
may be considered in the determination of actual malice?”
The majority, apparently unconcerned by the fact that
counsel for the Post conceded that evidence of such pressure
was “relevant,” see Transcript of Oral Argument at 28–29
(October 3, 1985), concludes to the contrary. The majority
does not dispute that Woodward instructed his reporters to
produce “holy shit” stories—presumably stories so startling
that they cause the reader to exclaim in this fashion. The
majority attempts to discredit this evidence by replying that it
does not indicate that the Post was unconcerned with the truth
of its stories. Quite so, but totally irrelevant. The issue is not
whether the Post subjectively desired false stories but whether
extra-heavy pressure to produce sensationalistic stories could
motivate reporters to stretch the truth. Of course it could,


as any reasonable person, including the Post itself,46 would
agree. As the court reasoned in Curtis Publishing Co. v. Butts:


The Saturday Evening Post was anxious to change
its image by instituting a policy of “sophisticated
muckraking,” and the pressure to produce a successful
expose might have induced a stretching of standards. In
short, the evidence is ample to support a finding of highly
unreasonable conduct constituting an extreme departure
from the standards of investigation and reporting ordinarily
adhered to by responsible publishers.
388 U.S. at 158, 87 S.Ct. at 1993 (emphasis added). See
also id. at 162, 169, 87 S.Ct. at 1995, 1998–99 (Warren,


C.J. concurring).47
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*835  **112  As to the effect of the Post 's pressure, that was
for the jury to weigh. It is of course not inevitable that extreme
pressure for sensationalistic stories will lead to distortion of
the truth. And I cannot imagine that such pressure alone,


without more, would support a finding of actual malice.48


But pressure of a certain degree, as in Butts, can assuredly be
probative—and whether the pressure existed, whether it was
excessive, and whether it affected the reporting or editorial
judgment, are, within the bounds of what the evidence will
sustain, questions for the jury. Faced with a choice between
conflicting reasonable inferences that can be drawn from the
evidence, we as a reviewing court are required to draw the
legitimate inferences favorable to the jury's verdict and then
independently review the constitutional sufficiency of such
facts. On that basis, it can only be concluded that the “holy
shit” exhortation is some evidence of the reckless publication
of the defamatory falsehoods against Tavoulareas.


D. Erroneous Recording of Interviewees' Statements


The record reveals that Tyler misstated in his notes and in
the article responses by individuals whom he interviewed.
For example, Tyler called Everett Checket, a Mobil vice-
president, to inquire whether William Tavoulareas told
Checket that he had sent Hoffmann to Atlas. Tyler wrote in his
notes that Checket said the conversation sounded “somewhat
familiar” (RE 2493). Checket testified, however, that he did
not tell Tyler that the conversation sounded familiar. Indeed,
Checket denied that the conversation ever occurred (Tr. 1844–
48). The jury could reasonably have concluded from this
evidence that Tyler either carelessly or intentionally misstated
the contents of his interview with Checket.


There is also evidence that Tyler failed to record accurately
the statements of Peter Tavoulareas. Peter's notes of his
conversation with Tyler show that Peter stated “[a ]side from
our management we have nothing to do with the Arabs or
with Mobil” (RE 2550) (emphasis added). Tyler wrote in
his notes “nothing to do with Samarco, nothing to do with
Mobil” (RE 2518) and quoted Peter in the article as stating
“Atlas has nothing to do with Mobil, it has nothing to do with
Samarco and it has nothing to do with the Saudis” (Paragraph


33).49 Again, a reasonable jury could determine from this that
Tyler either accidently or deliberately misconstrued Peter's
statements.


Thus, the record supports a conclusion that, at best, Tyler was
negligent in erroneously recording the contents of interviews.


Although evidence of negligence does not alone support a
finding of actual malice, such evidence can be probative
of a reckless disregard for truth or falsity. Bose Corp. v.
Consumers Union, 692 F.2d 189, 196 (1st Cir.1982), aff'd 466
U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984); Goldwater
v. Ginzburg, 414 F.2d 324, 343 (2d Cir.1969) (“[New York
Times v. Sullivan ] does not hold that evidence of negligence
is inadmissible”), cert. denied, 396 U.S. 1049, 90 S.Ct. 701,
24 L.Ed.2d 695 (1970).


E. Resolution of Inferences Adverse to the Plaintiff


It is well settled that in a situation where the facts are
ambiguous, the mere selection *836  **113  of the most
damaging inference by the reporter does not, alone, indicate
reckless disregard for the truth. In Time, Inc. v. Pape, 401
U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45 (1971), the Court held
that Time magazine's resolution of one such ambiguity in the
light most damaging to the plaintiff did not amount to actual
malice:


Time's omission of the word “alleged” amounted
to the adoption of one of a number of possible
rational interpretations of a document that bristled
with ambiguities. The deliberate choice of such an
interpretation, though arguably reflecting a misconception,
was not enough to create a jury issue of “malice” under
New York Times.


Id. at 290, 91 S.Ct. at 639. This holding makes obvious
sense; since the focus of the malice inquiry is subjective, not
objective, the mere selection of a single damaging inference
is ordinarily not sufficient to prove actual malice.


The defendants argue from Pape that the consistent selection
of the inferences most damaging to the Tavoulareases would
be irrelevant to the issue of actual malice. Appellee's Brief at
62. This assertion, however, is entirely inconsistent with the
subjective nature of the malice inquiry and goes far beyond
the holding in Pape. A defendant's single, or even occasional,
selection of the most disparaging inference from among a
number of possibilities is not evidence that it acted with
malice. But a defendant's consistent rejection of favorable
inferences in favor of the most damaging inferences—
inferences that in fact are false—does suggest a determination
to incorrectly describe the plaintiff and place him in the most
damaging light, and thus can demonstrate a reckless disregard


for the truth.50
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In this article the Post did not simply resolve a single
ambiguity adversely to Tavoulareas. In building its “case
against Tavoulareas,” it resolved practically all ambiguities
against him, consistently accepting the most damaging
statements from obviously biased and impeachable sources.
It is absurd to suggest, as the majority does, Maj. Op. at 797,
that this is not a basis for an inference of reckless disregard
for the truth.


F. Suppression of Information Favorable to the Plaintiff


Evidence demonstrating the suppression of information
favorable to the plaintiffs is closely related to evidence
of the adoption of inferences adverse to the plaintiffs.
Clearly, a writer who knowingly and consistently suppresses
information favorable to the plaintiffs is more likely to
have entertained subjective doubts as to the accuracy of
his story. See, e.g., Time, Inc. v. Ragano, 427 F.2d 219,
221 (5th Cir.1970) (failure to include fact that plaintiff
was attorney is evidence of actual malice when implication
of article would lead people to believe he was organized
crime figure); Wasserman v. Time, Inc., 424 F.2d 920, 922
(D.C.Cir.) (same), cert. denied, 398 U.S. 940, 90 S.Ct. 1844,
26 L.Ed.2d 273 (1970); Montandon v. Triangle Publications,
Inc., 45 Cal.App.3d 938, 943–44, 120 Cal.Rptr. 186, 189
(omission of key fact in otherwise truthful statement held
evidence of reckless disregard of truth), cert. denied, 423
U.S. 893, 96 S.Ct. 193, 46 L.Ed.2d 126 (1975); Indianapolis
Newspapers v. Fields, 254 Ind. 219, 259 N.E.2d 651,
662 (time discrepancy known to reporter and witnesses'
repudiation of key fact mentioned only once during series of
articles held evidence of actual malice), cert. denied, 400 U.S.
930, 91 S.Ct. 187, 27 L.Ed.2d 190 (1970).


Evidence abounds in this record showing that the Post
suppressed information favorable to the Tavoulareases. The
district court examined several of these pieces of information
which were known to Tyler but which were not included in
the story:


1. Lewis Lapham, an outside director of Mobil, told Tyler
that the Mobil board *837  **114  had “consistently
reviewed the relationship between Mobil and Atlas and ...
was completely satisfied with all aspects of it.” 567 F.Supp.
at 658 (emphasis added).


2. Lapham told Tyler “that he did not believe that plaintiff
[William Tavoulareas] played a personal role in Atlas and
that at key board meetings plaintiff would leave the room


to facilitate the opportunity for more open discussion of the
subject.” Id.


3. There was considerable evidence that “Mobil profited
significantly from [the Samarco-Atlas] relationship and
that Atlas was not merely a fly-by-night organization set up
solely for Peter's benefit.” Id. at 659. Both John Kousi, a
Samarco director, and Comnas, the defendants' main source
for the Post article, told Tyler that Atlas could run Mobil's
ships more cheaply than the oil company could.


Early drafts of the story did contain some of this information,
but it was eliminated from the final version during the editing
process. One early draft, for example, stated:


During these briefings [on Atlas-Samarco dealings] by
Warner, Lapham said, Tavoulareas would leave the room.
Lapham said he still believes Warner's account of events
and rejects any suggestion that Tavoulareas took a personal
role in Atlas.


“There's nothing to any of that,” Lapham said. “It was
explained to the satisfaction of the board.”


(RE 2528). The defendants argue that while Lapham's specific
words were cut out, the point he made was not. But proof
of the point was placed on weaker grounds. As a substitute
for Lapham's specific statement that Tavoulareas went so far
as to leave the room during board discussions of Atlas, and
his assurance that there was “nothing to [the suggestion that
Tavoulareas took a personal role in Atlas],” the defendants
point to the following passage from the article:


Mobil chairman Warner says he assured directors in board
meetings that Tavoulareas “does not participate in any
decisions” relating to Mobil's business with Atlas.


Thus, the article substituted an “assurance” by Warner
(an inside director) for a more concrete and expansive
statement by Lapham (an outside director)—a substitution
that considerably weakens the point, particularly when an
underlying theme of the Post article was that Tavoulareas'
mere position as president constituted internal corporate
influence that implicitly affected the Atlas operation.


Next, in place of Lapham's direct statement that the Mobil
board “was completely satisfied” with the Samarco-Atlas
relationship, the article stated:


The Mobil board of directors was told from the outset
about the Atlas arrangement but was assured that company
president Tavoulareas was not involved in his son's venture
in any way.
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Thus, instead of a direct assertion of an unimpeached outside
director that the Board had investigated and was “completely
satisfied,” the article states merely that the directors were
simply “assured” by an unidentified “someone” that there
was no impropriety. This grossly understates the force of
the information provided by Lapham and operates to the
disadvantage of Tavoulareas. Lapham's statements that the
Board had “consistently reviewed” the Atlas arrangements
and that he was convinced that William Tavoulareas had
played no personal role in Atlas were simply ignored and
never printed.


The Post article also disregarded other evidence in its
possession that tended to describe the arrangement in a light
more favorable to the plaintiffs and to Mobil. In evaluating the
economic impact of the arrangement, for example, the Post
ignored the information supplied by Kousi (whose favorable
comments were deleted during the editing process) and even
the comment furnished by its principal source, Comnas, that
the Atlas arrangement saved Mobil money (RE 2501). The
defendants alluded instead to “millions of dollars in business”
and “exclusive, no-bid contracts,” which strongly implied
that Mobil was being *838  **115  greatly exploited and
gouged by an irregular arrangement in which Tavoulareas
had “set up” his son. Similarly, the story failed to include or
refer to two internal Mobil memoranda prepared at the time
the Samarco-Atlas arrangement was created and which Tyler
had in his possession. One memorandum instructed Mobil
personnel that all business dealings with Atlas were to be
conducted at “arm's length; ” the other, written by William
Tavoulareas, specifically directed Vice-President Wolfe to
bypass Tavoulareas and report directly to Chairman Warner
on any Samarco-Atlas matters.


From this evidence, two reasonable conflicting factual
inferences could be drawn—i.e., that Mobil was being
gouged or that the Samarco-Atlas venture was financially
beneficial to Mobil. But we are required to draw the legitimate
inferences most favorable to the verdict. This evidence of
the suppression of information favorable to the plaintiffs was
directly probative of Tyler's reckless disregard for the truth or
falsity of the article.


G. Conclusion


The evidence in the record viewed in the light most favorable
to the verdict establishes the following:


• Subjective doubts regarding the article's truth were
entertained by one person responsible for the publication
(Peterson) and were brought by her to the attention of
others responsible for the publication, who proceeded in
disregard of her cautionary memorandum.


• The article relied on patently unreliable sources for its
central allegations.


• Tyler wanted to “bring down” Mobil and “make a case”
against Tavoulareas.


• Tyler was willing to resort to unethical, and indeed
unlawful, means for that purpose.


• The reporting and editorial judgments made in connection
with the article were affected by heavy managerial pressure
to produce sensationalistic stories.


• Tyler either negligently or deliberately misstated remarks
made by interviewees.


• The article regularly drew inferences adverse to the
Tavoulareases where favorable inferences were equally
available and justifiable.


• The article suppressed important information favorable to
the Tavoulareases.


In my view, this evidence establishes clearly and convincingly
that the false statements and implications in the subject article
were put forth with reckless disregard for their truth or falsity.
The fact that Tyler faced no deadline pressure, and thus had
plenty of time to reflect upon the story's implausibility and
conduct further investigation, buttresses this conclusion.


The affirmative indications of good faith introduced by
the defendants (which, under j.n.o.v. standards must be
regarded in the least favorable light) are insubstantial and
do not alter the conclusion. Primary among these is the
fact that Tyler devoted a considerable amount of research
to the story, working on it over a thirty-day period.
Extensive efforts to get at the truth can be persuasive
of good faith in some circumstances, but not when, as
discussed above, the products of those efforts favorable to
the plaintiff are systematically disregarded or excluded from
the story, and adverse inferences systematically drawn. When
such distortion of research appears, protracted investigation
evidences only a dogged and thorough attempt to “get” the
subject.
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The systematic suppression of favorable evidence likewise
reduces to insignificance the potential probative effect of the
defendants' attempts to interview William Tavoulareas. The
defendants were already aware that Tavoulareas had denied
the substance of the charges, and there is no reason to believe
that his exculpating statements with regard to any of the
details would have been treated any more sympathetically
than the exculpating statements Tyler received from more
impartial sources such as Lapham—which, as we have seen
above, were suppressed or altered. The Post did at least record
Tavoulareas' denial. The proof of malice would have been
even more clear and convincing if the Post had not done so,
but that minimal concession *839  **116  to fairness falls
far short of redeeming a pattern of behavior that displays,
clearly and convincingly, a reckless disregard for truth or
falsity.


Chief Judge Wald asserts that the foregoing analysis does
not constitute an independent review of the evidence of
actual malice. Concurring Op. at 805–06. To the contrary,
the review employed here conforms with recent Supreme
Court pronouncements on actual malice, which stress that
“[t]he independent review function is not equivalent to a
‘de novo ’ review of the ultimate judgment itself,” Bose
Corp. v. Consumers Union of the United States, 466 U.S.
485, 514 n. 31, 104 S.Ct. 1949, 1967 n. 31, 80 L.Ed.2d 502
(1984) and that “[c]redibility determinations, the weighing
of the evidence, and the drawing of legitimate inferences
from the facts are jury functions, not those of a judge.”
Anderson v. Liberty Lobby, 477 U.S. 242, ––––, 106 S.Ct.
2505, 2513, 91 L.Ed.2d 202 (1986). Judge Wald's proposal
that the court “independently review inferences that the
jury may be presumed to have drawn,” Concurring Op. at
805 contradicts the Supreme Court's recent reaffirmation in
Anderson that even when actual malice must be established
(with clear and convincing proof), the drawing of legitimate
inferences remains the function of the jury. Id. Independent
review instead necessitates that the court evaluate the
sufficiency of the facts in the record and the legitimacy of the
inferences necessarily drawn by the jury from those facts in
assessing whether the constitutional requirement of clear and
convincing evidence of actual malice has been met. In such
manner, the reviewing court respects both the right to jury trial


under the Seventh Amendment51 and the protections afforded
the press by the First Amendment.


The foregoing independent assessment of “those portions of
the record which relate to the actual-malice determination,”


Bose, 466 U.S. at 514 n. 31, 104 S.Ct. at 1967 n. 31,
leads to the conclusion that the facts and the reasonable
inferences drawn therefrom constitute clear and convincing
proof that The Washington Post acted with actual malice when
it published the November 30, 1979 article. The jury's verdict
should thus stand.


V. Piro


The plaintiffs sued Dr. Piro for slander and its foreseeable
republication with respect to, among other things, his
statement that William had “set up” Peter as a partner in Atlas.
Complaint, Tavoulareas v. Piro, Civ. No. 80–2387 (D.D.C.
Sept. 19, 1980) (RE 89, 90). The jury returned a verdict in
favor of both plaintiffs, but the district court granted judgment
n.o.v. in favor of Piro against William (although the court
affirmed the jury verdict in favor of Peter). From the analysis
set forth above, it is clear that a jury in William's case could
reasonably have found that this allegation by Piro was false
and defamatory. The question then is whether it was uttered


with reckless disregard for its truth or falsity.52


At trial and in his brief to this court, Piro admitted that he
did not comprehend the details of the business arrangements
involving Mobil, Samarco and Atlas. See Brief for Appellee
Piro at 10; Piro's testimony at Tr. 2899–2928. Indeed, he
testified that he had “never heard of Samarco” (Tr. 2899).
Since knowledge of those details was obviously crucial to
the judgment *840  **117  whether William Tavoulareas
breached his fiduciary obligation, Piro's acknowledgment of
ignorance was tantamount to an admission that in making
that charge he acted recklessly. When that is combined
with Piro's hostility to the Tavoulareases resulting from his
pending divorce, there was clear and convincing proof of
Piro's reckless disregard for truth or falsity.


VI. Conclusion


Great national issues are raised by the methods the majority
employs to justify its reversal of the jury verdict in this case.
By distorting the standards for applying j.n.o.v., the majority
produces an opinion based on truncated facts and incomplete
law. The outlandish refusal of the majority to consider the
article as a whole surfaces throughout its discussion of
defamatory meaning, falsity and actual malice. The majority
goes to great lengths to avoid imposition of any liability on
the Post—it whittles down the defamatory meaning of the
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article, stacks selective facts in an attempt to establish the
truth of a stripped-down version of the “set up” charge and
fails to acknowledge the clear and convincing evidence that
the Post published the article with reckless disregard for its
truth or falsity. In what it terms an “independent examination
of the whole record,” the majority ignores very substantial
amounts of testimony by credible witnesses, disregards facts
contradicting its conclusion and in effect substitutes its own
factual determinations for those obviously found by the
jury. Such methods greatly exceed a court's proper role
in independently reviewing libel judgments under the First
Amendment. If the majority's analysis is to be upheld in the
name of “independent review,” the Seventh Amendment right
to a jury trial and reexamination of facts according to the
rules of the common law will be obliterated. Is such evasive
analysis to be upheld as the standard for the future?


The proper course for a reviewing court is to defer to the jury's
factual findings and credibility determinations and reevaluate
only the legitimacy of the inferences the jury necessarily
drew in finding actual malice. The court then must determine
whether the facts and reasonable inferences therefrom amount
to clear and convincing evidence of reckless disregard for
truth or falsity. This is the independent review required
by Bose and the independent review conducted by this


opinion. The jury's verdict should be reinstated.53 I therefore
respectfully dissent.


All Citations


817 F.2d 762, 260 U.S.App.D.C. 39, 55 USLW 2503, 13
Media L. Rep. 2377


Footnotes
* Judge Scalia joined in the panel opinion and participated in the argument and conference en banc. He subsequently


became a Justice of the Supreme Court and as such, is not authorized to continue participation in an en banc case.
See 28 U.S.C. § 46(c).


** This listing of judges reflects only those active and senior circuit judges who were members of the Court eligible to sit
and not recused at the time these cases were argued before the Court, sitting en banc. Judges Buckley and Williams
participated in the consideration of a suggestion by appellant for further rehearing en banc, which the court denied by
order dated November 12, 1986. Judges Bork and Silberman have not participated in any aspect of this case.


1 The group also included an inactive member, Crown Prince Fahd's son, Mohammed.


2 We observe, however, that this belief was not universally shared. John Kousi, a lawyer who served as a Fairfield-Maxwell
executive and as a director of Samarco, called it a “phony argument,” and stated that Mobil had the same access to
inexpensive Greek crews and the like as Atlas. Transcript (Tr.) at 3081.


3 Tavoulareas had arranged for Peter to receive training from Mobil for a short period prior to beginning his duties at Lemos.


4 Peter was given a 25 percent share in Atlas when he joined and that interest was increased to 38 percent a few months
later. Emmanuel received a five percent share.


5 At trial, however, Mr. Warner explained the policy somewhat differently: “[W]e then isolated Tav from the decisionmaking.
Tav could involve himself in activities up to the decision level but he could not make that decision....” Record Excerpts
(RE) at 1464; see also Tr. at 1553–55, 4136, 4161–62.


6 Peter's and Emmanuel's testimony at trial strongly suggested that they offered (or intended to offer) Hoffmann a minority
equity interest in Atlas. Peter testified that 25 percent of Atlas' equity “was to be used to bring in people like Hoffman.” Tr.
at 2602–03. Emmanuel testified that Peter and he “offered Harmon Hoffmann a permanent position ... and also an equity
participation in our company.” Tr. at 2272 (emphasis added). Tavoulareas himself indicated at trial that Atlas became
Emmanuel's and Peter's company upon Comnas' departure, Tr. at 1835, but he also testified that Hoffmann had been
offered Comnas' share of Atlas stock, Tr. at 4151; see also RE at 2436. At any rate, it is undisputed that Hoffmann
rejected any offer to become a part owner of Atlas and returned to Mobil after six months. Tr. at 2273; see also RE at
2345 (“We [at Mobil] made H.F. Hoffmann ... available as an interim manager of Atlas.”) (emphasis added).


7 Later, when Golden's inquiries threatened to interfere with the development of the Post story, Tyler offered Golden credit
as a “special correspondent” if Golden would forego his independent activities. Golden accepted, but took no further part
in reporting or preparing the Post story. Because of Golden's limited involvement in the ultimate publication, the original
panel in this case affirmed the j.n.o.v. for Golden. 759 F.2d at 136–37, 165. The panel's opinion with respect to Golden
was upheld by this court en banc. 763 F.2d at 1481.


8 Post Chairman of the Board Katherine Graham was also named in the complaint, but the District Court dismissed her
from the action prior to trial, and the plaintiffs did not contest that ruling.
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9 Cf. Hutchinson v. Proxmire, 443 U.S. 111, 135, 99 S.Ct. 2675, 2688, 61 L.Ed.2d 411 (1979) (noting that Hutchison, held
to be a private figure, never participated in debate about public expenditures); Wolston v. Reader's Digest Ass'n, Inc., 443
U.S. 157, 168, 99 S.Ct. 2701, 2707–08, 61 L.Ed.2d 450 (1979) (noting that Wolston, a private figure, never participated
in debate about Soviet espionage).


10 Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976).


11 According to Tavoulareas, anonymous notes concerning Samarco and Atlas had been circulated to journalists and
government officials. Tr. at 1344–46.


12 Tavoulareas believed that Mobil was under no legal obligation to disclose this information. Tr. at 1882–83; cf. Firestone,
424 U.S. at 455, 96 S.Ct. at 966.


13 Admittedly, the Post was the first general circulation publication to discuss the most controversial aspect of the Mobil-
Samarco-Atlas deal—Peter's participation. We recognize that publications cannot “create their own defense by making
the claimant a public figure,” Hutchinson, 443 U.S. at 135, 99 S.Ct. at 2688, and that everything that is “newsworthy” is
not necessarily a public controversy, Wolston, 443 U.S. at 167, 99 S.Ct. at 2707. But no precedent requires that the first
newspaper to report on a pre-existing public dispute be held more strictly liable than less resourceful periodicals that hold
back and follow its lead. We decline to create such a precedent, which has nothing in law or logic to commend it.


14 The law of the District of Columbia prescribes substantially the same standard for granting a motion for judgment
notwithstanding the verdict. See, e.g., Washington Welfare Ass'n v. Poindexter, 479 A.2d 313, 315 (D.C.1984).


15 We note preliminarily that, in his testimony at trial, Tavoulareas indicated that the “set up” allegation was defamatory and
false because it wrongly suggested that his admitted involvement in Atlas matters was improper. Tr. at 4235–39, 5158–
62; see also Brief for Appellant at 4. He testified, and the jury reasonably could have found, that Mobil's conflict of interest
rules permitted Tavoulareas to “make recommendations” and “negotiate” regarding Atlas so long as he abstained from
“mak[ing] decisions.” Tr. at 4136, 4162. But, regardless of whether Tavoulareas' conduct squared with Mobil's ethical
norms at the time, the First Amendment grants the Post the absolute right to express its opinion about the propriety of
Tavoulareas' involvement in Atlas' matters. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 339–40, 94 S.Ct. 2997, 3006–
07, 41 L.Ed.2d 789 (1973); Ollman v. Evans, 750 F.2d 970, 974–75 (D.C.Cir.1984) (en banc), cert. denied, 471 U.S.
1127, 105 S.Ct. 2662, 86 L.Ed.2d 278 (1985).


16 The Post contends that Tavoulareas' “complaint did not allege such an implication, [that] no such implication was before
the jury, and this Court should therefore disregard it.” Brief for Appellee at 49. We need not dwell on this threshold
argument in light of our conclusion, as discussed below, that the proffered interpretation is unreasonable as a matter
of law.
The dissent would go even further and advance a different defamatory meaning, namely that “Tavoulareas misused Mobil
assets and his position as president to advance Peter in Atlas.” Dissent at 819. To a point, this position seems but a
reformulation of Tavoulareas' charge that the article is properly interpreted as suggesting Tavoulareas “set up” the entire
arrangement for Peter, a charge necessarily implicating a misuse of corporate assets.
But beyond this, the dissent now appears to be suggesting that the article alleges a breach of fiduciary duty and misuse
of corporate assets even accepting that the “set up” charge is limited to setting up Peter in Atlas. See Dissent at 820 n.
27 (characterizing “entire arrangement” as “separately defamatory”). This reading is infected with several fatal problems.
For one, this view, which the dissent trumpets as the “central defamatory meaning” of the article, has not been pressed
on appeal by Tavoulareas. Rather, as we have noted in text, Tavoulareas urges the “entire arrangement” view. We
should have thought it beyond peradventure that an appellate court in a defamation action should refrain from embracing
a defamatory interpretation of the underlying article that has not been pursued by the allegedly defamed individual.
But even if we address the merits of this argument, we both doubt the plausibility of the new interpretation and, more
importantly, quite frankly fail to see what it adds. As to plausibility, we point to the Peterson memorandum, which the
dissent champions as a strong, if not definitive, statement of the article's “true” meaning. Peterson, it will be recalled,
complained that the story lacked “a dollar-and-cents angle” and asked if “Mobil's shareholders los[t] anything.” RE at
2486. Thus, Peterson certainly missed what the dissent views as the article's “central defamatory theme.”
Moreover, characterizing Tavoulareas' underlying conduct as misuse of corporate assets, as the dissent would have us
do, rather than as nepotism, would seem to change nothing. Both labels refer to the same nucleus of alleged facts, and, as
we hold below, those facts are true. Tavoulareas did “set up” Peter in Atlas, and whether one characterizes his activities
toward that end as misuse of corporate assets or nepotism is of no consequence. Indeed, the passage of the original
panel opinion quoted by the dissent equates misuse of assets with nepotism. See Dissent at 820 n. 27 (quoting 759 F.2d
at 111). As far as we can discern, the dissent's real complaint is that Tavoulareas' actions, although nepotistic, were taken
with the intent to benefit Mobil and therefore were not an abuse of corporate position. See Dissent at 819 n. 23. But as we
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have already noted, the Post has the absolute right to express its opinion on the propriety of Tavoulareas' involvement
in Atlas' affairs. See supra note 15. Accordingly, because we find no independent substance to the dissent's “central
defamatory meaning,” we will treat this case as it has been litigated by the parties, see Brief of Appellant at 26; Brief of
Appellees at 49–51, namely, that the alleged wrongdoing lay in engineering the entire corporate arrangement for Peter's
benefit. Therefore, to the extent that specific items from the record are employed by the dissent to buttress its “central
defamatory meaning” theory, we will treat them as if they were employed to support Tavoulareas' theory of the case.


17 We similarly reject Tavoulareas' other interpretation of the “set up” allegation. Specifically, he claims that “[t]he article was
quite explicit about what it meant by the ‘set up’ charge—that plaintiff had personally urged Comnas to bring in his son.”
Reply Brief for Appellant at 13 n. 12; see Brief for Appellant at 20. Tavoulareas fails to explain why a reasonable reader
would conflate the “set up” allegation with the “personally urged” allegation also contained in the article. The phrase “set
up” appears as the key language in both the story's headline and lead sentence; it succinctly expresses the nepotism
theme contained in the entire article. In contrast, the “personally urged” allegation first makes its appearance well into the
article, in the twenty-third paragraph, along with a number of other factual allegations supporting the general averment that
Tavoulareas “was involved personally in several key decisions and actions relating to Atlas.” ¶ 20. The article expressly
relates—indeed in the very next sentence—that the “personally urged” allegation was denied by Tavoulareas, whereas all
the other supporting facts were reported as undisputed. Moreover, Tavoulareas concedes that the truth of the nepotism
charge does not depend on whether he had expressly asked Comnas to take Peter in as a partner in Atlas. Tavoulareas
and his witnesses testified at trial that his position as president and chief operating officer of Mobil may have inspired
Comnas to offer Peter a position in Atlas in the hope that such a favor might secure business from Mobil. See Tr. at
1295–96, 1455, 1516, 1648; cf. Brief for Appellant at 20. It would be unreasonable, we believe, for a reader to mistake the
story's central and unequivocal “set up” allegation for the secondary and expressly equivocal allegation that Tavoulareas
“personally urged” Comnas to hire Peter.
The dissent suggests that we have embraced a “divide and conquer” strategy in this respect, urging in particular that the
“personally urged” statement may have been published with actual malice. Dissent at 825–26 & n. 33. For the reasons
already stated, we find it impossible under the circumstances here to conclude that, even if false, the statement was
published with actual malice where, among other things, Tavoulareas' denial of the charge appeared in the very next
sentence. Under the well-settled standards described in the text, see infra pp. 789–90, this statement falls woefully short
of the daunting requirements of actual malice.


18 See also ¶ 4 (Mobil “provided Atlas with office space”); ¶ 5 (Mobil “creat[ed] work for Atlas at a time when the shipping
industry was severely depressed”); ¶ 79 (Tavoulareas “intervened” in Atlas after Comnas and Peter had disputes); ¶ 82
(“Tavoulareas dispatched one of his senior shipping executives, Herman [sic] F. Hoffmann, to London to help run Atlas”).


19 See Washington Post v. Chaloner, 250 U.S. 290, 293, 39 S.Ct. 448, 448, 63 L.Ed. 987 (1919) (“A publication claimed
to be defamatory must be read and construed in the sense in which the reader to whom it is addressed would ordinarily
understand it.”); W.P. Keeton, D. Dobbs, R. Keeton & D. Owen, Prosser and Keeton on The Law of Torts, § 111, at 780,
782–83 (5th ed. 1984) (“No mere claim of the plaintiff can add a defamatory meaning where none is apparent from the
publication itself ... and it remains a question for the court whether the meaning claimed might reasonably be conveyed.”)
(footnote omitted); L. Eldredge, The Law of Defamation, § 9, at 4–45 (1978).


20 The article itself repeatedly refers only to Atlas when discussing Tavoulareas' role: “provide[ ] Atlas with office space,” ¶ 4;
“create work for Atlas at a time when the shipping industry was severely depressed,” ¶ 5; “force[ ] the resignation in 1975
of ... Comnas, who had been recruited a year earlier by Tavoulareas to set up Atlas,” ¶ 24; “Tavoulareas dispatched ...
Hoffman to London to help run Atlas,” ¶ 82. Passages such as these, focused only on Atlas, in no way suggest that
Samarco was created to benefit Peter. When the article does turn to the formation of Samarco, it offers the following
discussion:


“The initial invitation from the Saudis was turned down ... consistent with our normal policy of providing our own
transportation and not permitting preference shipping,” Mobil said last week.
But Mobil officials said they subsequently perceived a greater threat from preference shipping. Sources said Mobil
then dispatched two negotiators to Jeddah in Saudi Arabia to push Mobil as a partner. One of the negotiators was
Mobil's Mideast agent, W. Jack Butler, and the other was the Greek shipping executive, Comnas, who was recruited
personally by Tavoulareas to advise Mobil on how to set up an independent shipping concern.


¶¶ 50–51. Surely the reporting of Mobil's own explanation for its entry into Samarco, along with the names of Mobil's
negotiators with the Saudis, provides not the slightest support for an interpretation that the entire Mobil-Samarco-Atlas
arrangement was “set up” for Peter.
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21 The dissent maintains that the words of the article suggest by “innuendo” that the entire Samarco arrangement was
crafted by Tavoulareas for Peter's benefit. Dissent at 825. “Innuendo,” however, is a common law term of art that refers
only to defamatory implications that depend upon the recipient reading in an extraneous fact (the “inducement”). See
Restatement (Second) of Torts § 563(f). What the dissent really means, it seems, is not that the article's defamatory
meaning depends on extrinsic circumstances, but rather that the juxtaposition of facts, nondefamatory and true in
themselves, gives rise to the broader defamatory meaning urged by Tavoulareas. While it cannot be gainsaid that
defamation can be subtly implied as well as directly stated, that sensible proposition lacks force where, as here, the charge
is direct and straightforward, trumpeted in the opening paragraph (“Mobil Oil Corp. president William P. Tavoulareas set
up his son five years ago as a partner in a London-based shipping management firm.”) and featured in the story's headline
(“Mobil Chief Sets Up Son In Venture”). The thrust of the piece is that Peter was young and inexperienced in the shipping
business, and that his meteoric rise to partnership in Atlas was an act of favoritism. That theme appears throughout the
article, in chronicling Peter's becoming “an overnight success” and maintaining “a highly affluent lifestyle,” ¶ 6; in reporting
that the SEC has reopened its investigation into the role Mobil's president played in his son's partnership in Atlas, ¶ 18; in
recounting the specific factual allegations of Tavoulareas' personal involvement in matters pertaining to Atlas, ¶¶ 20–26;
in recounting Kousi's observation that “[a]t his age, [Peter] wasn't a genius, nor was he terribly experienced in shipping,”
¶ 28; in recounting Dr. Piro's comment that Tavoulareas “expressed his interest ... as ‘giving Peter a little nudge to get
him along,’ ” ¶ 29; and in describing Peter's educational and work experience, ¶¶ 30–31. Indeed, the dissent's charge
of defamation by “implication,” in the face of the straightforward charge of nepotism unabashedly pursued throughout
the article, falls prey to the dissent's own oft-repeated criticism of “failing to consider the article as a whole.” See, e.g.,
Dissent at 820.


22 Even if the cited memoranda were relevant to the pure legal question of whether the article can reasonably be read
to convey the alleged implication, we would find them inherently ambiguous and of little probative value. For example,
Tavoulareas makes much of Tyler's statement that “[o]ur story does show that Mobil's decisions in this case were not
made for the traditional business reasons, or for the reasons stated by Mobil.” RE at 2489. But Tavoulareas fails to
note that Tyler also wrote the following: “[T]he story doesn't say that the formation of Atlas and Samarco was a bad
business decision that cost Mobil's shareholders money. It doesn't need to say that in order to be a good story.... [W]e
have essentially said that it was not a big surprise that in the wake of the embargo there would be fear in the oil industry
that the Saudis would extend their influence to shipping.” RE at 2489–90. It is entirely possible that Tyler's views in the
memorandum—expressed in reaction to criticism from another Post employee—reflected his own personal views, but
not the facts that made it into the November 30 article. Cf. RE at 2490 (“[H]opefully we will learn more about all this after
we get our initial effort into paper.”).


23 The dissent also contends that our ruling is at war with this court's decision in McBride v. Merrell Dow and
Pharmaceuticals, Inc., 717 F.2d 1460 (D.C.Cir.1983). Not true. McBride was a defamation action brought by a doctor
who served as an expert witness in a tort suit against a magazine that reported on the trial. In that case, we accepted the
contention that one of three allegedly defamatory statements could possibly bear a defamatory meaning; at the same
time, we rejected the contention that two others had any defamatory import at all. McBride thus concerned the question
whether the very different statements at issue in that case could support any defamatory meaning at all. The dissent's
comparison of McBride to the instant case is, in consequence, unhelpful. In this case, we have found the “set up” charge
to be defamatory; the dispute is over the sweep of the statement. We reiterate: Let there be not the slightest doubt
that we accept the proposition that the “set up” statement defames Tavoulareas by charging him with nepotism. The
dissent, in contrast, insists that the statement sweeps more broadly, charging Tavoulareas with setting up the entire
Mobil-Samarco-Atlas arrangement solely for Peter's benefit. Thus, the specific holding of McBride—that one of three
statements could bear some defamatory meaning—does not bear upon, much less resolve, which of two defamatory
meanings the statement in our case bears.
Moreover, it would twist McBride unconscionably to suggest that it stands for the remarkable proposition that courts must
always find a defamatory meaning or, more precisely, embrace the most sweeping defamatory meaning in a challenged
statement. Indeed, in accepting the possible defamatory meaning of one of three statements in that case, the court
warned that it was “troubled” by such libel suits and did not want its holding to be construed as “license to harass.” Id.
at 1461. We therefore suggested that the District Court “proceed upon remand in a manner that will minimize, so far
as practicable, the burden a possibly meritless claim is capable of imposing upon free and vigorous journalism.” Id. at
1461–62. Thus, both the specific holding and the “general tone,” as it were, of McBride provide slim support indeed for
the dissent's sweeping interpretation of the “set up” charge.
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24 First, the dissent cites a cartoon from the Service Union Reporter “depicting William as an indulgent father giving some
Mobil ships to Peter ‘to play with.’ ” Dissent at 819 n. 25. Although this cartoon clearly suggests that Peter's position
in shipping management was nepotistic, it indicates nothing about Samarco. Indeed, it is entirely consistent with the
interpretation which we hold to be legally correct. Moreover, this cartoon was accompanied by an article. See Plaintiff's
Trial Exhibit 551. This Service Union article essentially recounts the substance of the two Post stories, noting that “William
Tavoulareas set up his son five years ago as partner in a London-based shipping-management firm.” The Service Union
Reporter thus clearly supports our interpretation of the November 30 article.
The dissent also points to the trial testimony of a former Commissioner of the Internal Revenue Service. Dissent at 819
n. 25. However, nothing in this testimony suggests that the former Commissioner embraced the view that the entire
Mobil-Samarco-Atlas arrangement was “set up” for Peter; indeed, nothing in any way indicates he adopted any particular
interpretation of the article. The use of the term “corporate incest” adds nothing. The dissent cannot in good conscience
twist such a general descriptive phrase into an endorsement of a particular view.


25 The very portion of the Post 's closing argument that the dissent quotes specifically states that Tavoulareas had a “good
business reason to go into the Samarco venture”; saw “a good business reason to have an independent ship management
firm”; and “took advantage of those good business reasons to see to it that his son, Peter, was set up for the rest of
his life.” Dissent at 822–23 (quoting Tr. 4491–92). This passage certainly seems to be reading the article to say that
Peter was set up in Atlas, not that the entire Mobil-Samarco-Atlas arrangement was set up for Peter. The fact that the
Post 's counsel, in the heat of closing argument, later utters the words “Samarco was set up” in describing the series of
transactions that led to the entire arrangement in no way indicates that Samarco was set up for Peter. Indeed, in the very
same passage, the Post 's counsel acknowledges there were “good business reasons to go into the Samarco venture.” Id.
There is thus no departure by the Post from its theory of the case at trial, as the dissent would have it. See Dissent at 822.


26 The follow-up story published by the Post characterizes the article that is the focus of this lawsuit as “describing the
involvement of Mobil's president in setting up his son as a partner in Atlas Maritime Co. and thereafter participating in
several key decisions that enhanced his son's position and ensured the firm's success.” Wash. Post, Dec. 1, 1979, at A3,
reprinted in Supplemental Brief for Appellees, App. at 14. This same interpretation—that Tavoulareas “set up” Peter in
Atlas—has consistently been advanced by the Post throughout this litigation. See, e.g., Tr. 133–36 (opening argument);
Transcript of Oral Argument at 27 (Feb. 10, 1984) (argument before original panel).


27 We also reject Tavoulareas' suggestion that the SEC's decision not to take enforcement action against him precludes
us from considering record evidence of the truth of the Post story. Brief for Appellant at 17a–17b. The lack of SEC
enforcement action does not suggest, much less prove, that the SEC sanctioned his conduct. Cf. Heckler v. Chaney,
470 U.S. 821, 105 S.Ct. 1649, 84 L.Ed.2d 714 (1985). For example, the SEC may have let the matter drop only because
SEC officials disagreed over whether the Commission's then-existing rules unambiguously required full disclosure
of relationships involving children not living in the same household. See Securities Laws and Corporate Disclosure
Regulations, 1982: Hearings Before the Subcommittee on Oversight and Investigations of the House Committee on
Energy and Commerce, 97th Cong., 2d Sess. 261–62 (1982) (testimony of Stanley Sporkin, former Director of SEC
Enforcement Division).


28 Tavoulareas also testified that he spoke across the Atlantic by telephone to Peter virtually every day. Tr. at 1463, 1608.


29 Specifically, the dissent enumerates four items of “crucial” evidence that we are charged with omitting. The first body
of evidence is employed to suggest that Mobil in the abstract, with Tavoulareas merely executing Mobil's will, was
responsible for recruiting Comnas. The dissent reaches this idealized but baseless vision of corporate life at Mobil utterly
without regard to Tavoulareas' own testimony. By Tavoulareas' account, it was he, Tavoulareas, Mobil's Mr. Inside and
architect of the Saudi strategy, who recruited Comnas, not Mobil's Mr. Outside, Rawleigh Warner, or one of Tavoulareas'
underlings. Moreover, the context of the specific statement cited by the dissent, Warner's “absolute natural” exclamation,
makes it clear that Warner was merely reacting to Tavoulareas' statement that Mobil was soon to join Samarco and
that Comnas was likely to be tapped to manage Samarco's ships, not making a decision on behalf of Mobil to employ
Comnas. See Tr. at 1514–15. Second, while we credit Warner's general testimony that Tavoulareas did nothing to further
Peter's career in Atlas, we also, not surprisingly, accept Tavoulareas' own lengthy testimony as to his own, specific
activities on behalf of Atlas, which we recount in the text that follows. See also supra p. 784 (quoting Tr. at 1534). In
crediting Tavoulareas' own statements we are not, as the dissent accuses, Dissent at 826 n. 35, invading the jury's
function because we also accept Warner's testimony, which does not contradict Tavoulareas'. Indeed, the four-thousand
page transcript admits of one and only one reading—during his tenure at Mobil, Tavoulareas was firmly in control of the
affairs of day-to-day management, including the Samarco-Atlas arrangement. The record is crystal clear that Tavoulareas
took credit for recruiting Comnas, and not one shred of evidence is to the contrary. As to the third item of evidence,
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Tavoulareas' testimony that he counselled Peter not to leave Lemos, this fact, which we credit, obviously says nothing
about what Tavoulareas did with respect to Peter's future once his 24–year old son, fresh from business school, decided
to embark on the venture with George Comnas. There is nothing in logic or common sense to suggest that a dutiful father
would not assist his son in a venture even if the son had been counselled not to leave his then-present post. Fourth, the
dissent's plaudits concerning Tavoulareas' abiding by Mobil's conflict of interest policies are of dubious validity inasmuch
as it is undisputed that Mobil's board was informed that Tavoulareas would not be involved at all with Atlas matters, a
representation that was not borne out by subsequent events, as we discuss in due course.


30 We observe that it was in March 1975 (one month before his Mobil-engineered departure) that Comnas was first informed
of Mobil's dissatisfaction with his performance. That visit to the woodshed occurred in a meeting with Tavoulareas and
Paul Wolfe. The meeting was held in Tavoulareas' office. Tr. at 1329; cf. 567 F.Supp. at 658 (testimony of Lewis Lapham,
an outside director of Mobil, that “he did not believe that [Tavoulareas] played a personal role in Atlas”).


31 Although Mr. Warner took the ultimate responsibility for the decision to encourage Comnas to depart, a point emphasized
by the dissent, Dissent at 826–28. Warner testified without contradiction that at that April meeting in Tavoulareas' office
“every one of us simultaneously and individually reached [the] conclusion [that Comnas had to be removed].” Tr. at
1534. A decision made in Tavoulareas' office with Tavoulareas participating can scarcely be characterized, as the dissent
would, Dissent at 827, as non-involvement by Mobil's president in Atlas-related decisionmaking.


32 Atlas later reimbursed Mobil for Comnas' salary pursuant to Tavoulareas' decision that Atlas would have to pick up the
tab if Comnas failed to perform satisfactorily for Mobil. Tr. at 1340.


33 The dissent does not realistically draw the foregoing facts into question. Rather, our colleague basically resorts to name-
calling, accusing us of “mischaracter[izing]” Tavoulareas' undisputed, detailed involvement in Atlas. See Dissent at 827.
The gravamen of the dissent's complaint in this respect seems to be that Tavoulareas' hands-on approach vis-a-vis Atlas
was consistent, as the dissent sees it, with Mobil's conflict of interest policy. But that is neither here nor there; the question
is whether the Post reported the truth when it laid the “set up” charge at Tavoulareas' feet, regardless of whether his
multifarious activities concerning Atlas comported with Mobil's internal code of conduct. See also supra note 15.
We note that, because plaintiff's proof of falsity was inadequate to sustain a favorable jury verdict under a preponderance
of the evidence standard, we need not decide whether public figures are required to show falsity by clear and convincing
proof. Compare Firestone v. Time, Inc., 460 F.2d 712, 722–23 (5th Cir.) (Bell, J., specially concurring) (expressing view
that clear and convincing proof standard applies to issue of falsity vel non ), cert. denied, 409 U.S. 875, 93 S.Ct. 120,
34 L.Ed.2d 122 (1972) with Goldwater v. Ginzburg, 414 F.2d 324, 341 (2d Cir.1969) (expressing contrary view), cert.
denied, 396 U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970).


34 Tavoulareas also points to allegations in the Post article regarding possible SEC violations as false and defamatory. But,
as the original panel unanimously concluded, those allegations are not properly before us as a basis of liability because
they were not specifically pleaded as libelous. 759 F.2d at 127, 150 n. 8.


35 Even if Tavoulareas were falsely defamed by the “dispatch” allegation, the evidence in the record supporting that
allegation clearly precludes any inference of actual malice. It was uncontroverted at trial, and not disputed on appeal, that
Dr. Piro told Tyler that he had personally heard Tavoulareas tell Mobil vice president Everett Checket “that he had sent
Hoffmann over to Atlas after Comnas had left to kind of get it in shape.” Tr. at 3720–21. But cf. infra note 54 (discussing
Checket's failure to recall such a conversation). Tyler was skeptical of Piro as a source in light of his estrangement from
the Tavoulareas family, but the article clearly noted both that Piro was a source for the “dispatch” allegation and that he
was estranged from the Tavoulareas family. Moreover, Tyler did not rely solely upon Piro; indeed, Mobil itself gave the
Post reason to believe Piro's eyewitness account of Tavoulareas' alleged statement to Checket. Mobil's prepublication
letter to Tyler admitted that “Mr. Tavoulareas played a personal role in arranging [Comnas'] departure” and suggested
that Tavoulareas was similarly involved in the ensuing decision to send Hoffmann to Atlas. RE at 2341, 2345. And, as
we have noted, Tyler had abundant evidence before him that Tavoulareas often played a prominent role in Atlas matters.
There can be no doubt that the Post 's description of Hoffman's dispatch was “ ‘one of a number of possible rational
interpretations' of an event ‘that bristled with ambiguities' and descriptive challenges for the writer.” Bose, 466 U.S. at
512, 104 S.Ct. at 1966 (quoting Time, Inc. v. Pape, 401 U.S. 279, 290, 91 S.Ct. 633, 639, 28 L.Ed.2d 45 (1971) ).


36 We examine the reasonableness of the jury verdict in light of the “serious doubt” test, which imposes a less onerous
burden on defamation plaintiffs than the other, disjunctive prong of the actual malice standard, knowledge of falsity.


37 Contrary to Chief Judge Wald's charge in her concurring opinion, see Concurring Opinion at 805-06, we conduct the
requisite independent review in this case without relying on Bose to permit a greater intrusion into the jury function than
would ordinarily be permissible under traditional j.n.o.v. standards in defamation cases. The “rigorous scrutiny” that Chief
Judge Wald detects in our analysis, see id. at 804, derives not from an application of some possible additional and more
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intrusive form of independent review sanctioned by Bose, but from an application of both the settled and universally
accepted principle of careful appellate review in defamation cases, see Sullivan, 376 U.S. 254, 84 S.Ct. 710, St. Amant,
390 U.S. 727, 88 S.Ct. 1323, and the exacting requirement of clear and convincing evidence. Thus, the rigorous scrutiny
we have used, derived as it is from Sullivan itself, as well as St. Amant, existed long before Bose and the ensuing dispute
over its interpretation. We have been careful throughout to unswervingly apply the Sullivan-St. Amant standard, nothing
more, nothing less.


38 At trial, plaintiffs attacked Tyler for crediting the Subcommittee staff interview since Comnas was not placed under oath.
But there is not a shred of evidence that that factor gave Tyler or the Post editors any pause, nor can we divine why a
reasonable jury would infer that it did. Cf. Tr. at 3958; 18 U.S.C. § 1001 (generally prohibiting false statements to the
Government). Plaintiffs had every opportunity to cross-examine Stockton and took advantage of that opportunity, but did
not even attempt to establish that the procedure of conducting an interview sans oath was unorthodox or inconsistent
with the Subcommittee's customary procedures.


39 Kousi testified that he once heard a “reference” to Comnas “having been involved in a scandal in Italy” concerning
overpricing for crude oil when Comnas worked for Exxon, but he could not remember who made the “reference” or what
Comnas was alleged to have done. Tr. at 3176, 3177. Moreover, Kousi never testified that he told Tyler of this rumor.


40 Although Tyler had been told by Kousi that Comnas' management of Atlas “wasn't as good as [his] credentials said he
would be” and that Comnas turned out to be a “mistake,” Tr. at 850, he was also aware that Comnas had been retained
by Mobil as a consultant after he left Atlas.


41 The dissent argues that the Post “knew that Comnas was not trustworthy” because “Piro had told Tyler of previous
fraudulent scandals in which Comnas was involved.” Dissent at 828 (emphasis in original). But in virtually the next breath,
the dissent concludes that Piro is “unknowledgeable” and “ignorant.” Id. at 832–33. We cannot help observing that the
dissent thus places itself in the anomalous position of contending that it was indicative of actual malice for the Post not to
rely on an “unknowledgeable” source. The dissent compounds its error by blithely ignoring the specific indicia of Comnas'
reliability—based on uncontroverted evidence in the record—which were before Tyler in preparing the article, not the
least of which was Tavoulareas' own testimony before the SEC. See supra pp. 790–92. The dissent also chooses to
ignore Mobil's own prepublication silence about the supposedly dark character of Comnas, which is all the more odd in
light of Mobil—through Tavoulareas—and Comnas having been business bedfellows after Comnas' Exxon contretemps.


42 Both Tavoulareas and the dissent, in complaining about the Post ' s failure to introduce Comnas' deposition, refuse
to acknowledge that at trial Tavoulareas took the position that Comnas' deposition should be excluded from evidence
because it was incomplete due to objections interposed by Congressional counsel. Tr. at 3729.


43 We recognize that each individual piece of evidence cannot fairly be judged individually against the standard of clear and
convincing evidence. Plaintiffs are entitled to an aggregate consideration of all their evidence to determine if their burden
has been met. Even upon consideration and aggregation of all of Tavoulareas' asserted evidence of actual malice, see
supra pp. 790–93, infra pp. 795–98, however, we conclude that he has failed to surmount the “clear and convincing”
evidentiary obstacle.


44 The dissent suggests that the Peterson memorandum could logically encompass the “personally urged” allegation.
Dissent at 830–31. This, in our view, is an unreasonably strained interpretation of the memorandum. The “impossible
to believe” passage expressly relates to the “scheme” being set up by Tavoulareas, which we believe could only mean
the entire Samarco-Atlas arrangement or, more naturally, the setting up of Peter in the arrangement. Nothing in the
broad, impressionistic memorandum authored by an editor unsteeped in the facts of this complex corporate arrangement
suggests any doubt about the accuracy of a specific event chronicled in the article. And we again note that the “personally
urged” statement in the piece itself was coupled with a statement of Mobil's written denial of that charge, an even-handed
approach that scarcely bespeaks the presence of actual malice.


45 The danger of admitting ill-will or bad-motive evidence is that the jury will mistakenly hold the defendant liable for his
attitude toward the plaintiff rather than his attitude toward the veracity of his statements concerning the plaintiff. If the
trial judge nonetheless determines in his or her sound discretion that such evidence should be admitted under Federal
Rule of Evidence 403, the judge must seek to minimize the danger of unfair prejudice. Cf. Westmoreland v. CBS, Inc.,
596 F.Supp. 1170, 1172 n. 1, 1178 (S.D.N.Y.1984).


46 “Seven Sisters” is a colloquial term to describe the seven largest oil companies.


47 Cf. In re Network Coverage of the Democratic National Convention, 16 F.C.C.2d 650, 658 (1969) (“[W]e [the FCC] are
not passing judgment on the quality of the networks' coverage. It is the role of the public, critics, and students of the mass
media, either to comment or be critical with regard to such matters.”).
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48 Woodward testified that he used the term “holy shit story” to describe a kind of story he was looking for from his reporters.
According to Woodward, the term “came from coverage of the Watergate story” and his own reaction to hearing the
courtroom admission of one of the defendants charged with the Watergate break-in that he had previously worked for
the CIA. Tr. at 3952.


49 In reaching this holding we remain well within the parameters of review that we marked out at the beginning of this
analysis. See supra pp. 775–78. Under traditional j.n.o.v. standards, we are required to credit all “permissible inferences”
that may have been drawn in plaintiff's favor. See, e.g., Alioto v. Cowles Communications, Inc., 519 F.2d 777, 780 (9th
Cir.), cert. denied, 423 U.S. 930, 96 S.Ct. 280, 46 L.Ed.2d 259 (1975), quoted in Supplemental Brief for Appellant at 8. In
our view, an inference of “reckless disregard” drawn from evidence of managerial pressure to produce high-impact stories
is not permissible. As we state in the text, we believe such an inference is permissible only where there is evidence of
distorting pressure—that is, some showing of pressure for high-impact stories without regard for accuracy.


50 The dissent suggests that our position is at odds with the Post, contending that the Post conceded the point that
pressure to produce high-impact stories is some evidence of the reckless publication of the defamatory falsehoods against
Tavoulareas. Dissent at 54. Our reading of the Post 's position, however, suggests substantial alignment with our express
holding. First, the Post argues that “evidence that a newspaper engages in investigative reporting, even ‘high-impact’
or ‘hard-hitting’ investigative reporting, is an entirely inappropriate consideration in imposing liability for defamation.”
Supplemental Brief for Appellees at 28 (footnote omitted). Next, the Post states that “ ‘excessive pressure’ brought to
bear upon a reporter to come up with a ‘sensationalistic’ story” may be a relevant consideration in determining “whether
that reporter published a ‘calculated falsehood.’ ” Id. Pressure that is “excessive,” as we read the Post 's suggested
standard, is not merely “heavy” or “intense” pressure to produce high-impact stories, but rather pressure to produce such
stories without regard for their truth.


51 For example, Tavoulareas asserted that the Post acted with constitutional malice in excluding from the article the favorable
comments of Lewis Lapham, an outside director of Mobil, that “the Mobil board of directors consistently reviewed the
relationship between Mobil and Atlas and the board was completely satisfied with all aspects of it” and that “he did not
believe that plaintiff played a personal role in Atlas.” 567 F.Supp. at 658; see Supplemental Brief for Appellant at 25;
Brief for Appellant at 15, 42. As Judge Gasch observed, however, the article “did include at least three paragraphs that
conveyed almost everything that Lapham had said.” 567 F.Supp. at 658. More fundamentally, the Post had good reason to
discredit Lapham's comments in light of the overwhelming evidence of Tavoulareas' actual role, known to the newspaper
before publication but presumably unknown to Lapham. In light of Tavoulareas' admitted involvement in Atlas matters,
it is remarkable that he would now invoke the statements of an outside director who, like Borch and Williams, was likely
led to believe, erroneously, that Tavoulareas had entirely divorced himself from those matters. Tr. at 3550, 3588–89.


52 Absence of deadline pressure has been found relevant in actual malice inquiries only to negate defendants' excuses
for inadequate investigation of their stories. See, e.g., Goldwater v. Ginzburg, 414 F.2d at 339. No such situation is
presented here.


53 Tavoulareas does not contest and we assume, without deciding, that Piro, a nonmedia defendant, is protected by the
Sullivan standard of actual malice when sued by a public figure.


54 Piro told Tyler and Golden that he overheard Tavoulareas telling Everett Checket that he (Tavoulareas) had dispatched
Hoffmann to Atlas. Tr. at 3720–21. Checket testified that he did not “recall” such a conversation. Tr. at 2847. (He did not
flatly deny that the conversation had occurred, although his answer to the four preceding questions on other subjects
had been an unequivocal, “Never.” Tr. at 2846–47.). Even if Piro's testimony is disbelieved, there is no evidence that Piro
knew that his statement was false or recklessly disregarded the probability that it was false.


55 Moreover, even if the Lemos job allegation were defamatory, the record falls far short of providing clear and convincing
evidence that the statement was made with actual malice. Indeed, Tavoulareas' own testimony before the SEC was that
he had played no role in getting Peter the job but that “Lemos ... was a personal friend” and “must have known [Peter]
was my son.” RE at 2414.


1 The majority states that it “conduct[s] the requisite independent review in this case, without relying on Bose....” Maj. op. at
789 n. 37 (emphasis in original). Under this pre-Bose form of independent review, the majority explains, reviewing courts
in defamation cases have traditionally “carefully and independently reviewed findings of fact and rejected jury verdicts
when all favorable inferences did not constitute clear and convincing evidence of actual malice.” Maj. op. at 778.


2 Although the issue in Bose was the standard of review to be applied to a trial court's determination that a statement was
made with actual malice, the Court indicated that its holding applied to review of a jury verdict as well: “[T]he rule of
independent review assigns to judges a constitutional responsibility that cannot be delegated to the trier of fact, whether
the factfinding function be performed in the particular case by a jury or by a trial judge.” 466 U.S. at 501, 104 S.Ct. at
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1959; see also id. at 508 n. 27, 104 S.Ct. at 1964 n. 27 (Court announced rule of independent review in New York Times
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), in which it was reviewing a state court judgment entered
on a jury verdict).
In his dissenting opinion in Bose, Justice Rehnquist argued that review of a jury verdict “presented the strongest case
for independent fact-finding by this Court:”


The fact-finding process engaged in by a jury rendering a general verdict is much less evident to the naked eye and thus
more suspect than the fact-finding process engaged in by a trial judge who makes written findings as here. Justifying
independent review of facts found by a jury is easier because of the absence of a distinct “yes” or “no” in a general
jury verdict as to a particular factual inquiry....


466 U.S. at 518 n. 2, 104 S.Ct. at 1953 n. 2 (Rehnquist, J., dissenting).


3 See Bose, 466 U.S. at 514 n. 31, 104 S.Ct. at 1967 n. 31 (“only those portions of the record which relate to the actual
malice determination must be independently assessed”).


4 According to a leading commentator, the Supreme Court held in Bose that
[a]n appellate court cannot content itself with accepting the results of “reasonable” application of admittedly correct
legal norms to the historical facts. The court's responsibility is to scrutinize the record and marshal the evidence to see
if it yields the characterization put on it by the court below.


Monaghan, Constitutional Fact Review, 85 Colum.L.Rev. 229, 242 (1985) (footnote omitted).


5 This reading of Bose is consistent with the Supreme Court's discussion of the evidence of actual malice in that case.
The Court accepted the district court's finding that a statement in the review challenged as libelous was an inaccurate
description of what the engineer who prepared the report on which the review was based had actually perceived, but
it rejected the district court's inference from this evidence that the engineer “must have realized the statement was
inaccurate at the time he wrote it.” 466 U.S. at 512, 104 S.Ct. at 1966.


1 I rely throughout on a concise paper prepared for the Federal Judicial Center describing why and how separate, seriatim
verdicts were obtained from the jury in Sharon v. Time, Inc., No. 83–4660 (S.D.N.Y.) (Jan. 16, 1985: defamatory nature
of publication), (Jan. 18, 1985: falsity), (Jan. 24, 1985: actual malice). See Sofaer, Jury Management in Sharon v. Time,
Inc. (Sept. 15, 1985).


2 Some “instruction” might come from counsel rather than from the judge. In Westmoreland v. CBS, No. 82–7913 (S.D.N.Y.,
settled and dismissed Feb. 18, 1985), Judge Pierre N. Leval allowed counsel an opportunity to address the jury from
time to time during the 62–day course of the trial. These “int-sums” were limited to a total of 120 minutes for each side.
The lawyers had each used about 100 minutes in int-sums, averaging about two and a half minutes each, by the time
the case was settled. Counsel used the int-sums to “explain the significance, strength, or weakness of proof; to point
out confirmation or contradiction of other evidence; to introduce new themes; to respond to opposing arguments; and to
challenge the adversary's ability to prove his contentions.” Leval, From the Bench: Westmoreland v. CBS, 12 Litigation
7, 66 (1985). Although Judge Leval acknowledged that both the integrity of counsel and the vigilant control of the judge
were necessary to prevent abuse of this system, see id. at 66, he found it a very useful way to keep the jury on track
during the course of the long and complex Westmoreland trial. See id.
An additional technique adopted by Judge Leval in that case may also be useful in reducing jury confusion. The judge
put a limit on the total number of hours each side could use to present its case, including both direct examination or
introduction of evidence and cross-examination. This approach left the lawyers with complete control over how the time
was allocated. See id. at 7–8. The lawyers in the Westmoreland case believed that they had “tried their case better as a
result of the time limit, and that [trial time] was shorter by a half than it would have been.” Id. at 8. And the jury was spared
the burden of attending to and remembering an even greater quantity of evidence put in over a longer period of time.


3 See Parker, Free Expression and the Function of the Jury, 65 B.U.L. Rev. 483, 550–56 (1985) (maintaining that “[c]ases
involving free expression are precisely the type of cases that demand the use of general verdicts with interrogatories
of rule 49(b)”).
Objections to special jury findings center on their use in run-of-the-mine cases in which strict application of the rules of
law is widely viewed as inconsonant with popular conceptions of “substantial justice.” See, e.g., 9 Wright & Miller, Federal
Practice and Procedure § 2503 (1971); James, Sufficiency of the Evidence and Jury-Control Devices Available Before
Verdict, 47 Va.L.Rev. 218, 246–48 (1961); cf. 374 U.S. 865, 867–68 (1963) (Justices Black and Douglas oppose Rule
49 because it allows judges “to weaken the constitutional power of juries”). Compare Morris v. Pennsylvania R.R., 187
F.2d 837, 840–41 (2d Cir.1951) (declaring that courts should use special verdicts only with “discrimination and foresight”)
with id. at 843 (Frank, J., concurring) (advocating frequent use of special verdicts contrary to the wishes of “those who
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appear to esteem the [jury] system, just because it gives rein to the passional element of our nature”) (quoting Skidmore
v. Baltimore & O.R.R., 167 F.2d 54 (2d Cir.1948) (Hand, J., concurring)).


4 The trial judge in Sharon v. Time, Inc., Abraham D. Sofaer, reported the cooperation of counsel in allowing the jury to
have with them during their deliberations detailed instructions on the actual malice issue as well as a jury verdict form
which “took the jury step by step through each of the theories on which plaintiff relied.” Sofaer, supra note 1, at 2–3. In
addition, the parties prepared a chart, at the judge's request, “list[ing] every exhibit in evidence, describ[ing] the exhibit
in sufficient detail to enable the jur[ors] to identify the items they wished to see, and indicat[ing] the issue or issues on
which each exhibit was admissible.” Id. at 1–2.


5 Judge Sofaer observed that the use of separate, seriatim verdicts in the Sharon case made it possible to avoid definitive
rulings on unsettled questions of law, e.g., whether “public figure plaintiffs were required to prove falsity by clear and
convincing evidence.” Sofaer, supra note 1, at 3. He also noted his decision to bifurcate the trial so that evidence on
reputation and damages would not influence the decision on liability. See id. at 4. While the structure he employed worked
effectively in Sharon, Judge Sofaer suggested that other cases might call for a different ordering, for example, “the judge
could have the jury pass on actual malice first, when that issue appears potentially dispositive and susceptible of decision
without confusion.” Id. at 5.


* Judges Bork and Silberman were recused; Judges Buckley, Williams and D.H. Ginsburg were sworn in after the case was
argued; and the participation of Judge Scalia was terminated by his appointment to the Supreme Court. See ante at 766.


1 Chief Judge Wald, concurring in the judgment of the en banc majority, agrees that the majority does not apply the judgment
n.o.v. standard with integrity. Concurring Op. at 804–05.


2 The majority's failure to disclose the principles guiding its review, moreover, is especially unfortunate in a case such as
this, where


the predictability of decisions, which is of crucial importance in an area of law touching upon First Amendment values,
is enhanced when the determination is made according to announced legal standards and when a body of public case
law furnishes published examples of the manner in which these standards are to be applied.


Ollman v. Evans, 750 F.2d 970, 978 (D.C.Cir.1984) (en banc ), cert. denied, 471 U.S. 1127, 105 S.Ct. 2662, 86 L.Ed.2d
278 (1985).


3 “[S]ome 12 or 14 other [oil] companies [were] establishing similar organizations....” (Tr. 1090) .


4 The ownership of Samarco was ultimately divided as follows: the Alirezas, 45%; Prince Fahd, 15%; Mobil, 30%; Fairfield-
Maxwell, Ltd., 10%.


5 One of the defendants' principal witnesses, a former director of the shipping concern of Fairfield-Maxwell, Ltd., John
Kousi, stated that such circuitous leasing, in contemplation of Saudi preference laws, “was a commonly understood
business idea at the time,” devised as a means to capitalize on an opportunity to make substantial profits by using surplus
tankers laid up by the world-wide depression in oil (Tr. 3220–23, 3263, 3167), and that Atlas could operate ships at less
cost than Mobil (Tr. 3246).


6 Mobil stated that it wanted an independent shipping operation to avoid a conflict of interest between the shipping interests
of Mobil and those of Fairfield-Maxwell, Ltd. (Tr. 3126). This point was well taken.


7 The ownership of Atlas under Comnas was ultimately divided as follows: Comnas, 57%; Peter, 38%; Emmanuel, 5%
(RE 2472–73).


8 In January, 1974, William Tavoulareas notified Mr. Warner, the Chairman of Mobil's Board of Directors, immediately
after being so advised personally by Comnas on January 9, 1974 (Tr. 1277), that “there was a chance of [his son Peter]
participating in some kind of a joint venture with Comnas” (Tr. 4135). At the time, Comnas was seeking to charter a vessel
to Mobil (Tr. 1277). Shortly thereafter, the possibility of Peter joining Comnas was disclosed to George Birrell, Chairman
of Mobil's Conflict of Interest Committee (RE 1458–61). The situation was subsequently discussed several times by the
Conflict of Interest Committee and Chairman Warner. Procedures were approved under which William would be isolated
from “decisionmaking,” although, as was necessary given his responsibilities as president and his experience as Mobil's
expert on Saudi affairs, “he could involve himself up to the decision level,” and Warner so advised Comnas. The Post
and the majority completely refuse to recognize this degree to which William was permitted to function and what was
expected of him in this area (Tr. 1515–21). The organization of Atlas was completed in July, 1974 (Tr. 4427). “Peter
joined Atlas [in] August 1974” (Tr. 4158). On August 2, 1974, William Tavoulareas wrote a letter stating, “I will not make
decisions” (Tr. 4136). And on the same date Mr. Wolfe wrote a letter “notifying the people in the [Mobil] organization on
a need to know basis of Peter's participation” (Tr. 4136).


9 According to Emmanuel's testimony, Comnas was not at Atlas offices for any length of time (Tr. 2240, 2243). Comnas
was off pursuing grandiose visionary projects (Tr. 2241, 2245); he could not be reached as he was traveling (Tr. 2247);
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he felt he could “do whatever he wanted without any regard to anybody” (Tr. 2244); he took $130,000 for salary and
increased that by “expenses which could not be substantiated” (Tr. 2244); he would have deprived Samarco of their 5%
discount on ship repairs, “which would have gone to some other source ” (Tr. 2264) (emphasis added); and despite a
conflict of interest as a stockholder in IOTRON he urged Atlas to buy ship equipment manufactured by IOTRON (Tr.
2265). Comnas also negotiated a deal with Japan Lines that would have been detrimental for Atlas if approved (Tr. 2250).
Samarco and Mobil forced Comnas to reject it (Tr. 2256). In other words, the Samarco partners were completely justified
in terminating Comnas' employment.


10 Hoffmann's name was incorrectly reported as Herman Hoffmann in the Post 's November 30 article.


11 Although the majority asserts that “several of Mobil's outside directors raised objections to Peter's involvement in Atlas,”
Maj.Op. at 769, the record indicates that the one outside director who had originally expressed some reservations about
the “appearance” of Peter's involvement in Atlas, Ambassador McGhee, questioned neither the business justifications
nor the ethical validity of Mobil's entry into the Samarco-Atlas arrangement. Following the SEC investigation of William
Tavoulareas that resulted in no charges of wrongdoing, McGhee stated: “Congratulations, Tav, I knew you'd be
cleared.” (Tr. 1813).


12 When the article appeared, Tyler was given sole byline credit for it, and Golden received credit as a “Special
Correspondent” for the story.


13 “Seven Sisters” is a colloquial term for the seven largest oil companies, one of which is Mobil.


14 See infra at 778 for the text of Peterson's memo.


15 A second article was published on December 1, but the jury found that it did not defame either of the plaintiffs.


16 The Washington Post Company is a large multimedia corporation which has substantial broadcast holdings and publishes
magazines and newspapers, including the Post.


17 Also named in the complaint was Post President Katharine Graham, but during trial the district court dismissed the case
against her, and the plaintiffs do not contest this. Accordingly, she is not a party to this appeal.


18 The panel denied rehearing and filed an opinion, 763 F.2d 1472 (D.C.Cir.1985), but with Judges Tamm and Scalia voting
to deny, the court ordered rehearing en banc.


19 This opinion assumes, without deciding, that William Tavoulareas is a limited-purpose public figure.


20 It might be added, however, that the reconciliation of independent review and deference to the fact-finder there set forth
is in accordance with the reconciliation adopted by the Supreme Court in other First Amendment areas. For example, in
Street v. New York, 394 U.S. 576, 89 S.Ct. 1354, 22 L.Ed.2d 572 (1969), the Court conducted an independent review of
the ultimate constitutional fact whether the appellant's words were “fighting words,” so that the state could constitutionally
punish their utterance. See id. at 592, 89 S.Ct. at 1365. In the process, however, the Court held that it must “consider
[ ] [the evidence] in the light most favorable to the [verdict].” Id. at 590, 89 S.Ct. at 1365. See also Bose, 466 U.S. at
504–08, 104 S.Ct. at 1961–64.


21 See, for example, the interpretation given the article by Post counsel at trial, infra at 822-23.


22 As discussed infra at 782–85, the majority fails to credit all permissible inferences to Tavoulareas in holding the narrow
“set up” allegation to be true—the jury could reasonably have found that Tavoulareas did not “set up” Peter in Atlas.


23 As discussed infra at 782–85, evidence at trial established that William Tavoulareas did not “set up” Peter in Atlas but
rather acted purely in Mobil's interests. The article's implication that William breached his fiduciary duties to Mobil and
wasted and misused assets of Mobil for Peter's benefit could thus have been found false by a reasonable jury.


24 Both William Tavoulareas and Paul Wolfe, the Mobil executive with decisionmaking authority after William surrendered
such authority with respect to Mobil-Samarco-Atlas, testified that Tavoulareas did not personally send Hoffmann to Atlas
(Tr. 1098, 1440). The jury could therefore have reasonably concluded the defamatory “personally dispatched” charge
was false.


25 That the article is capable of this defamatory meaning is established by the fact that the general public interpreted the
article to charge William with abuse of his position as a corporate official. For example, the Service Union Reporter (a
newspaper for unionized public employees) published a cartoon depicting William as an indulgent father giving some
Mobil ships to Peter “to play with.” In an article accompanying the cartoon, Peter's position in Atlas was directly attributed
to “Daddy Tavoulareas ... pull[ing] more than a few strings to put his son in the captain's chair of a shipping empire.” (RE
1560–66, 2542). One former Commissioner of Internal Revenue called the Post article a story of “corporate incest ...
[meaning] the relationship between the corporation and family members, or other corporations controlled by family
members” (Tr. 1875). That the Post 's readers interpreted the article to chronicle a corporate president's violation of his
fiduciary duties simply cannot be denied.
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26 Seeking to distinguish McBride, the majority asserts that that decision “does not bear upon ... which of two defamatory
meanings the [set up] statement in our case bears.” Maj.Op. at 782 n. 23. The majority assumes that by finding that
the “ ‘set up’ statement defames Tavoulareas by charging him with nepotism,” (a charge that the majority later finds is
true), it can escape comparison to McBride. It is submitted, however, that McBride does illuminate the instant “dispute ...
over the sweep of the [set up] statement.” Maj.Op. at 782 n. 23. In McBride we did not narrowly interpret the article's
fee comparison to merely accuse Dr. McBride of charging unreasonably high fees. Rather, we held that the article's
statements on the expert witness fees were capable of a much broader defamatory meaning in that they could reasonably
be read to imply that Dr. McBride's testimony was for sale to the highest bidder. It is consistent with our interpretation of
the defamatory statement in McBride to read the “set up” allegation here as capable of bearing the defamatory meaning
that Tavoulareas misused corporate assets and breached his fiduciary duties to the corporation's shareholders by “setting
up” Peter in Atlas.


27 Contrary to the majority's protestations otherwise, Maj.Op. at 778 n. 16, there is an obvious distinction between the
article's accusation that Mobil joined Samarco once it occurred to William Tavoulareas that Mobil's entry into Samarco
could ultimately benefit his son and the charge that, after Mobil decided to enter Samarco, William wasted and misused
Mobil assets, financing and personnel to prod his son's fortunes in Atlas. While both are aspects of the article's central
defamatory theme that William violated his fiduciary duties as president of Mobil to benefit Peter, the charges are
separately defamatory. The article's charge that William's actions with respect to Atlas violated his fiduciary duties remains
even if the majority's extreme contention were correct that the article cannot be read to attack Mobil's motives for entering
Samarco.
The majority criticizes the foregoing analysis of the article's defamatory meaning as one not advanced by Tavoulareas. Id.
The majority's attack completely ignores that the district court charged the jury to find whether, as “William Tavoulareas, in
his complaint contend[ed] ... the articles reasonably imply ... [t]hat he breached his fiduciary duties to Mobil ... wasted and
misused assets of Mobil ... [and] wrongfully diverted such assets to Peter for his benefit.” (Tr. 4549–50) (emphasis added).
Moreover, the district court, in its memorandum accompanying the order of judgment n.o.v., considered Tavoulareas'
argument that the article implied that William “put together the Mobil-Atlas-Samarco arrangement solely for the sake of
his son,” 567 F.Supp. at 660, separately from Tavoulareas' argument that the “article impliedly accused him of misusing
Mobil's assets.” Id. Finally, in the decision reinstating the jury verdict, the panel wrote:


the article could reasonably be read to suggest that William Tavoulareas became involved with Atlas-Samarco primarily
to benefit his son.... At a minimum, the article implies that, irrespective of the motivation for creating the Mobil-Atlas-
Samarco relationship, William misused Mobil assets and his position as president to advance his allegedly undeserving
son—an act of corporate nepotism. Indeed, this interpretation of alleged nepotism was recognized by the district court
as the basic theme of the article. 567 F.Supp. at 660.


759 F.2d at 111 (emphasis added). Quite clearly, the defamation analysis employed here is not new.
Also erroneous is the majority's contention that the defamatory implication that William Tavoulareas abused his fiduciary
duties and misused corporate assets fails to add anything to the article's charge of nepotism. Even if one accepts,
arguendo, the majority's conclusion that William Tavoulareas “made it possible for Peter to become a partner in Atlas
and then helped to ensure that the business would prosper because Peter was his son,” Maj.Op. at 780, the majority
offers no evidence whatsoever that William Tavoulareas wasted Mobil assets, financing or personnel to the detriment
of Mobil shareholders.
Rather than conceding that Tavoulareas' actions were nepotistic, it is pointed out infra at 826–29 that the evidence is
far from undisputed that William made it possible for Peter to become a partner in Atlas. Even less so is there evidence
that William abused his corporate position and wasted Mobil resources in his dealings with Atlas. Not only does the
majority fail to give this defamatory implication of the article the consideration it warrants, but the majority also dismisses
evidence supporting this interpretation because the evidence does not sustain the separate defamatory implication that
Tavoulareas engineered the entire Mobil-Samarco-Atlas venture to benefit Peter. See, e.g., Maj.Op. at 782 n. 24. The
majority's odd tactic is, to say the least, unfair.


28 Indeed, Tyler himself so interpreted his article by stating in writing that “[o]ur story does show that Mobil's decisions in
this case were not made for the traditional business reasons or for the reasons stated by Mobil.” (RE 2489).


29 The majority seeks to avoid the conclusion that the article implies Samarco was “set up” for Peter by emphasizing the
portion of the Post 's closing argument that acknowledges there were “good business reasons to go into the Samarco
venture.” Maj.Op. at 782 n. 25. While assuming that the article's mention of good business reasons for Mobil to enter
Samarco precludes an inference from the article that Samarco was “set up” for Peter, the majority ironically concludes that
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Peter was “set up” in Atlas, despite evidence of good business reasons for Atlas to manage Samarco's ships. The majority
cannot have it both ways—either the existence of “good business reasons” precludes a “set up” charge or it does not.
Moreover, the majority's attempt to excuse the language used by Post counsel as “a single passage,” Maj.Op. at 782–
83 and uttered in the “heat of closing argument,” id. at 782 n. 25, carries little force given the tremendous importance
and forethought associated with summation to the jury.


30 In attempting to justify its refusal to consider the defamatory implications of the article, the majority makes the remarkable
suggestion that defamation by implication cannot exist in an article that contains explicit statements unfavorable to the libel
plaintiff. See Maj.Op. at 781 n. 21. Although the majority quotes selectively from the article to illustrate what it considers
the “thrust of the piece”—i.e., Peter's “meteoric rise to partnership in Atlas was an act of favoritism,” see id.—the majority
astonishingly ignores huge portions of the article that concern only Mobil's relationship with Samarco (Paragraphs 8–
11, 39–52, 55–59). These portions of the article, read in the context of the whole story of “favoritism” (as the majority
describes it), imply that William Tavoulareas reversed Mobil's original decision and set up the entire Mobil-Samarco-Atlas
arrangement for Peter's benefit. This defamatory implication is undeniably present, in addition to and notwithstanding the
explicit statements in the article addressing Peter's “meteoric rise.”


31 In light of the evidence at trial establishing that William Tavoulareas' involvement in the Samarco-Atlas arrangement was
in Mobil's interest and with the concurrence of other top Mobil officials, see infra at 826–29, a reasonable jury could
have found false the article's defamatory implication that Tavoulareas engineered the Mobil-Samarco-Atlas scheme for
Peter's benefit.


32 William Tavoulareas denied ever urging that his son be included in Atlas (Tr. 1293–94, 1296–97, 1433).
The majority concedes, as it must in viewing the evidence most favorably to Tavoulareas under j.n.o.v. standards, that a
jury reasonably could have found the “personally urged” charge to be false. Maj.Op. at 788.


33 Why the majority attempts to have the two charges considered separately becomes evident in its discussion on actual
malice. After finding the “set up” allegation to be defamatory but true and the “personally urged” statement to be
defamatory and possibly false, the majority assumes arguendo that Christine Peterson's “memorandum is evidence of
‘serious doubt’ or actual malice.” Maj.Op. at 794. The majority concludes, however, that Tavoulareas could not “connect
Peterson's disbelief to a false and defamatory meaning present in the article” because the “set up” allegation was found
true. Of course, if the “personally urged” statement had been properly read as part of the “set up” charge that “Tavoulareas
made it possible for Peter to become a partner in Atlas,” the majority would have been confronted with a false defamation
that was published with actual malice. See Maj.Op. at 794 (“the [Peterson] memorandum could be interpreted ... to
express disbelief that Tavoulareas “set up” Peter in Atlas”). By declaring the “personally urged” and “set up” allegations
unrelated, the majority attempts to sidestep an actionable libel. The article, however, must be interpreted as a whole.


34 The district court recognized that the two statements are related. In concluding that the “set up” allegation was not a lie, the
trial judge relied on Comnas' statement that Tavoulareas had urged Comnas to bring Peter into Atlas. 567 F.Supp. at 659.


35 Twisting the evidence that William Tavoulareas had told Warner that Mobil was seriously considering joining Samarco
and that Comnas was going to ask Peter Tavoulareas and Ares Emmanuel to join his new venture (Tr. 1514–15), the
majority torturously concludes that William stated “Comnas was likely to be tapped to manage Samarco's ships.” Maj.Op.
at 784 n. 29. The majority then attempts to discount Warner's testimony that he thought of asking Comnas to manage
Samarco's ships, claiming that “Warner was merely reacting to Tavoulareas' statement”—a statement which Tavoulareas
never uttered. Of course, the assessment of what Warner meant by his “absolute natural” statement is a determination
to be made by the jury and not by a court claiming to review the verdict under judgment n.o.v. standards.


36 Tyler's article stated that “[t]he elder Tavoulareas played a personal role in forcing the resignation ... of
Comnas” (Paragraph 24), implying that William had caused Peter's advancement in Atlas by forcing Comnas' resignation.
However, it is undisputed that Comnas' removal was based on his unsatisfactory performance and was therefore justified.
Thus, there is no ground for the article to suggest that William caused Peter's rise in Atlas. Peter's increased ownership
resulted from Comnas' justifiable removal and Hoffmann's later decisions to refuse the offered equity interest in Atlas and
to return to Mobil after he had determined that Peter and Emmanuel were qualified to manage Atlas.


37 The majority claims that the abundant evidence the dissent cites for the proposition that a reasonable jury could find the
“set up” charge to be false is in reality only evidence that Tavoulareas complied with Mobil's conflict of interest guidelines.
Maj.Op. at 786 n. 33. To the contrary, the cited evidence also indicates that the benefit accruing to Peter from the Mobil-
Samarco-Atlas arrangement simply was not contrived by William. In sum, the evidence is far from “undisputed” that
William “set up” Peter.


38 See also Maj.Op. at 778.
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39 To be sure, portions of the non-defamatory statements in the Post 's article were true. “[T]he defamer may be the more
successful when he baits the hook with truth.” Afro-American Publishing Co. v. Jaffee, 366 F.2d 649, 655 (D.C.Cir.1966)
(en banc ). But a jury could readily have found false the defamatory implications of the article as a whole, as well as
the specific allegations that “Tavoulareas set up his son,” “Tavoulareas personally urged that his son be included as an
equity partner in Atlas” and “Tavoulareas dispatched ... Hoffmann to London to help run Atlas.”


40 This attempted qualification does not withstand analysis. Tyler wrote in response to Peterson's memorandum that “a
good editor might say that part of our case against Tavoulareas seems tenuous” (RE 2489) (emphasis added). Tyler thus
recognized that Peterson's memorandum interpreted the article to accuse William with organizing the Mobil-Samarco-
Atlas “scheme for the sake of his son's business career” and did not merely suggest a change in the “focus of the story.”


41 Without citation to any precedent, the majority asserts that “defamation plaintiffs cannot show actual malice in the abstract;
they must demonstrate actual malice in conjunction with a false defamatory statement.” Maj.Op. at 794 (emphasis in
original). The majority's treatment of the evidence of actual malice demonstrates once again the failure of the majority
to address the article as a whole.


42 The majority insists that because the Post included Tavoulareas' denial of the “personally urged” charge in the article,
the statement could not have been published with actual malice. Maj.Op. at 779 n. 17 & 794 n. 44. It is noteworthy that
in Mobil's written response to Tyler's questions, Tavoulareas did not only deny that he had, in April 1974, personally
urged Comnas to take in Peter, but also affirmatively asserted that it was Comnas who had said he wanted Peter to
join him in Atlas (RE 2344). Tyler's failure to check with Comnas about the truth of Tavoulareas' statement (which runs
counter to Comnas' claim that William originated the idea of Peter joining Comnas' new venture) indicates a reckless
disregard for truth or falsity.
The fact that Tyler published Tavoulareas' denial of the “personally urged” allegation does not in any way vitiate the
value of the evidence that Tyler published the charge with reckless disregard for truth or falsity. If the majority's logic
were followed, a newspaper that reported a man committed murder, knowing the report to be false or having serious
doubts as to its truth, would be absolved from liability if the newspaper had also included the man's denial of the charge.
Surely the First Amendment does not prevent a finding of actual malice whenever a defendant publishes false defamatory
statements accompanied by denials.


43 In view of the Post 's listing of Comnas as a witness (RE 2294) and then neither calling him nor introducing his deposition,
the jury was left to evaluate the Post 's defense without the testimony of the Post 's principal source for the story. These
circumstances must be taken into consideration in evaluating the credibility and inference determinations that the jury
could legitimately draw from all the evidence.
The fact that the Post neither introduced Comnas' deposition nor called Comnas to testify is worthy of note even if reliance
on a “missing witness” presumption would be inappropriate. That decision by the Post left its defense and the jury without
any direct testimony from the principal source for the Post story. Comnas was the principal source for the story, and in
place of Comnas' direct testimony, or his deposition, the jury was left to consider primarily the repetition of his statements
by Tyler whose credibility was weakened by obvious self interest, his questionable recording of conversations and other
factors. See supra at 813–15, infra at 835.
Moreover, it is far from clear that application of a missing witness instruction with respect to Comnas' deposition testimony
would be inappropriate in these circumstances. As we pointed out in United States v. Young, 463 F.2d 934, 942–43
(D.C.Cir.1972), the propriety of applying a missing witness presumption often turns on the missing witness' “relationship to
the parties.” In this case Comnas must be considered as a witness favorable to the Post defendants. They relied upon him
in the article. They listed him as one of their trial witnesses. At trial they relied upon his statements as repeated or allegedly
recorded by others. Comnas' statements were the very core of the Post 's defense; that defense was tremendously
weakened by its unexplained reliance on second-hand evidence which resulted from the failure of the Post to call Comnas
after listing him, or to use any part of his deposition. One must search far to find a weaker defense in a libel case. The
true rule applicable to the situation presented here was set forth by Learned Hand, J., in United States v. Cotter, 60
F.2d 689, 692 (2d Cir.), cert. denied, 287 U.S. 666, 53 S.Ct. 291, 77 L.Ed. 575 (1932) and takes cognizance of the
“relationship of the parties”:


When both sides fail to call a witness who knows something of the facts, their conduct, like anything else they do, is
a circumstance which a jury may use. If both can call him and he is impartial, ordinarily it will have little weight; if it
appear that he would naturally side with one party, it is reasonable to expect that he does not use him for good reason;
and that is fair argument for the other.


(Emphasis added). The jury was perfectly free to come to a similar conclusion and no court should be required to rescue
a defendant from such folly.
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44 The majority stresses that Tyler received independent confirmation of Comnas' charge from John Kousi. It is noteworthy
that Tyler felt a greater need to obtain this “confirmation” after publication of the article than before. Tyler spoke with
Kousi two or three times before the story appeared in print; ten to fifteen times afterwards (Tr. 3194). A more extensive
interrogation of Kousi and others might have brought Tyler closer to the truth and given him a better understanding of
the whole Mobil-Samarco-Atlas venture.


45 There is no basis in the record for concluding that this statement referred (as the article applied it) to William's support for
Peter's joining Atlas and not to William's support for Peter's originally entering the shipping business with Lemos & Co.


46 The Post reached this precise conclusion in its published self-criticism following the so-called “Jimmy's World” hoax, a
Pulitzer Prize winning story published by the Post on September 28, 1980 concerning an alleged 8–year-old heroin addict.
The story proved to be a complete fabrication. Following the public exposure of the story as false, the Post conducted
an extensive internal investigation and, inter alia, published its finding regarding the effect of the pressure it placed upon
its reporters. A part of that finding was as follows:


The troubling question is whether pressure on the staff distorts the news published in the paper....
Lewis Simons of Metro says: “Pressures are so great to produce, to go beyond excellence to the ‘holy s—’ story.
Everyone knows that's what the editors want: The pressure is to get the incredible story, the extraordinary story.
“People want to succeed. They bust their ass to succeed here.... It can result in overselling a story....”
[S]ome reporters said they felt strongly that the “system” at the Post has editors making demands on reporters that
cannot be met. That reporters are made to feel they are failures when they cannot meet those demands....
Editors are somewhat infected too.


The Washington Post, Apr. 19, 1981, at A15.


47 The nature of the libel charged in the Butts and Tavoulareas stories have many similarities. The media defendants in
both cases misrepresented the intent with which those defamed acted. In Butts all facts were construed to support a
conclusion that the reason Butts, the Athletic Director at Georgia, and Bear Bryant, football coach at Alabama, were
trading information was due to their “conspiring” (intent) “to fix” the upcoming Georgia-Alabama football game; in the Post
article the alleged reason that Tavoulareas “set up ” the Mobil-Samarco-Atlas venture (or just the “Atlas venture” as the
majority would limit the charge) was because he intended to benefit Peter. In Butts, after denials by the plaintiff, it was
thus for the jury to determine whether he had proved that he did not intend “to fix” the game as charged in the article.
And here, after Tavoulareas' denials, it was for the jury to determine whether he had “set up” and implemented the Mobil-
Samarco-Atlas enterprise (or just the Atlas venture) with intent that violated his fiduciary duty to Mobil. In both cases, the
basic facts—i.e., the existence of a phone conversation in Butts and the entry by Mobil into the Samarco-Atlas venture
—were true. The false defamation existed in the articles' charges of corrupt intent.


48 Contrary to the majority's characterization, I do not argue that a question of actual malice arises “whenever a libel plaintiff
introduces evidence that the newspaper vigorously pursues high-impact stories of alleged wrongdoing.” Maj.Op. at 797.
Rather, it is submitted that evidence of extreme pressure for sensationalistic stories may be probative of the issue whether
a reporter was thereby motivated to deal recklessly with the facts.


49 The difference between Peter's and Tyler's versions is significant because the latter implies that Peter denied the
management connection between Atlas and Samarco.


50 As Judge Gasch correctly charged the jury:
In the course of your deliberations on the actual malice question, you [may consider] whether the Post defendants
chose to resolve uncertainty in contradictions or ambiguities in their information concerning the plaintiff in a way most
harmful to the plaintiff.


(Tr. 4555).


51 The Seventh Amendment provides:
In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according
to the rules of the common law.


U.S. Const. Amend. VII.


52 Tavoulareas does not contest, and this opinion, along with the majority's, see Maj.Op. at 798 n. 53, assumes without
deciding that Piro, although a non-media defendant, is nevertheless protected by the New York Times v. Sullivan
requirement of proof of actual malice by clear and convincing evidence. This assumption also means that the court must
exercise its independent judgment in determining whether the facts support a conclusion that the constitutional threshold
of clear and convincing proof of actual malice has been met.
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53 The jury awarded William Tavoulareas $250,000 in compensatory damages and $1,800,000 in punitive damages against
the Post. Post revenues in 1979 from circulation and advertising were over $240 million (Tr. 4017). Post-trial motions
were made by the defendants in the district court, including motions for a new trial and motions to have the amount of
compensatory damages reduced and the award of punitive damages set aside, or in the alternative, reduced. These
motions were denied without prejudice when the judgments n.o.v. were granted. Those rulings are not before this court,
and there is no occasion to pass on them at this time. However, I would reinstate the jury verdict against the Post
defendants and Dr. Piro, and in that event the district court on remand would be required to reconsider these related
motions. At this time no opinion is expressed on the issues raised by those motions.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Hospital employees, who were fired following
reports of abuse at unit in which they worked, brought
defamation action against hospital. The Superior Court
Department, Linda E. Giles, J., 2014 WL 6606752,
denied hospital's special motion to dismiss under the anti-
SLAPP statute. Hospital appealed. The Appeals Court, 89
Mass.App.Ct. 97, 46 N.E.3d 79, affirmed in part and reversed
in part. All parties appealed. The Supreme Judicial Court, 477
Mass. 141, 75 N.E.3d 21, vacated and remanded. On remand,
the Superior Court Department, Joseph F. Leighton, Jr., J.,
again denied special motion to dismiss. Hospital appealed,
and appeal was transferred to Supreme Judicial Court.


Holdings: The Supreme Judicial Court, Lenk, J., held that:


trial court acted within its discretion in finding that
employees' claim was colorable, as would support finding that
claim was not a SLAPP;


trial court acted within its discretion in finding that claim was
nonretaliatory, as would support finding that claim was not a
SLAPP; and


trial court acted within its discretion in denying request for
depositions of each plaintiff.


Affirmed.


**1246  “Anti-SLAPP” Statute. Practice, Civil, Motion
to dismiss, Discovery, Deposition, Review of interlocutory
action. Constitutional Law, Right to petition government.


Civil action commenced in the Superior Court Department on
May 24, 2013.


Following review by this court, 477 Mass. 141, 75 N.E.3d 21
(2017), a special motion to dismiss was heard by Joseph F.
Leighton, Jr., J.


The Supreme Judicial Court on its own initiative transferred
the case from the Appeals Court.


Attorneys and Law Firms


Jeffrey A. Dretler, Boston, for the defendants.


Dahlia C. Rudavsky, Boston (Ellen J. Messing, Boston, also
present) for the plaintiffs.


James A.W. Shaw, Jasper Groner, Boston, & Donald J. Siegel,
for Massachusetts AFL-CIO, amicus curiae, submitted a
brief.


Present: Gants, C.J., Lenk, Gaziano, Lowy, Budd, Cypher, &
Kafker, JJ.


Opinion


LENK, J.


*201  This is the second time the defendants have appealed
from the denial of their special motion to dismiss the plaintiffs'
defamation claim, pursuant to the “anti-SLAPP” statute, G.


L. c. 231, § 59H.3 See Blanchard v. Steward Carney Hospital,
Inc., 477 Mass. 141, 75 N.E.3d 21 (2017) (Blanchard I).
In Blanchard I, we augmented the anti-SLAPP framework
devised in Duracraft Corp. v. Holmes Prods. Corp., 427
Mass. 156, 160 n.7, 161, 691 N.E.2d 935 (1998) (Duracraft),
vacated the denial of the hospital defendants' motion, and
remanded the case for further proceedings. Blanchard I, supra
at 155-161, 75 N.E.3d 21. On remand, the plaintiff nurses
again defeated the special motion to dismiss, this time by
establishing -- under the augmented framework -- that the
challenged defamation claim is not a “strategic lawsuit against
public participation,” known as a “SLAPP” suit. See id. at
157, 75 N.E.3d 21.


On appeal, the hospital defendants maintain that the motion
judge erred in applying the augmented Duracraft framework.
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They argue that the judge failed to determine with “fair
assurance” that the entirety of the plaintiffs' defamation claim
was “colorable” and that it “was not primarily brought to chill
the defendants' legitimate petitioning activity.” 477 Harrison
Ave., LLC v. JACE Boston, LLC, 477 Mass. 162, 164, 168,
74 N.E.3d 1237 (2017). See Blanchard I, 477 Mass. at 160,
75 N.E.3d 21. The hospital defendants also contend that the
judge erred in denying their request for discovery in the form
of depositions of the nine plaintiff nurses. For their part,
the plaintiff nurses contend that the appeal is premature. We
transferred the case to this court on our own motion to apply


the newly augmented framework. We affirm.4


**1247  1. Background. Because this is the second time the
parties have been before us, we do not repeat the background
of the case. See Blanchard I, 477 Mass. at 144-146, 75
N.E.3d 21. In summary, however, in the spring of 2011, all
of the registered nurses and mental health counsellors who
worked in the adolescent psychiatric unit (unit) of Steward
Carney Hospital, Inc., were fired following reports of abuse
at the unit. Id. at 142, 75 N.E.3d 21. William Walczak,
then president of the hospital, issued statements “both to the
hospital's employees and to the Boston Globe Newspaper Co.
(Boston Globe), arguably to the effect that the nurses had been
fired based in part on *202  their culpability for the incidents
that took place at the unit.” Id.


The plaintiffs, nine of the nurses, filed an action against
the defendants for, among other things, defamation. Id.
Pursuant to G. L. c. 231, § 59H, the anti-SLAPP statute,
the hospital defendants filed a special motion to dismiss
the defamation claim. Id. at 142-143, 75 N.E.3d 21. A
Superior Court judge denied the motion, and the hospital
defendants appealed. The Appeals Court reversed in part, see
Blanchard v. Steward Carney Hosp., Inc., 89 Mass. App. Ct.
97, 98, 46 N.E.3d 79 (2016), and we granted further appellate
review. We concluded that Walczak's statements to hospital
employees were not protected petitioning activity, i.e., they
had no “plausible nexus to the hospital's efforts to sway [the


government's] licensing decision.”5 Blanchard I, 477 Mass.
at 152, 75 N.E.3d 21. We therefore affirmed the denial of the
anti-SLAPP motion concerning that aspect of the defamation
claim.


With respect to the portion of the nurses' defamation claim
that concerned Walczak's statements to the Boston Globe,
however, we concluded that the statements were protected
petitioning activities. Id. at 150-151, 75 N.E.3d 21. In that
regard, we reasoned that it could be “reasonably inferred”


that the statements “were intended to demonstrate to [the
government] the hospital's public commitment to address the
underlying problems at the unit.” Id. at 150, 75 N.E.3d 21.
Although we vacated the order denying the hospital's anti-
SLAPP motion, we augmented the Duracraft framework to
permit a nonmoving party, here the nurses, to defeat an anti-
SLAPP motion by establishing that the claim nonetheless
“does not give rise to a ‘SLAPP’ suit.” Id. at 160, 75 N.E.3d
21. We remanded the case for further proceedings under the
augmented framework, where “the burden will shift to the
plaintiff nurses to make a showing adequate to defeat the
motion.” Id. at 143, 75 N.E.3d 21.


On remand, the judge denied the hospital defendants' request
*203  to conduct discovery in the form of depositions of


the nine plaintiff nurses. Then, applying the augmented
Duracraft framework to the hospital's anti-SLAPP motion,
he considered the pleadings and affidavits in the over-all
context of the nurse's defamation claim and the record before
him. Following the **1248  path outlined in Blanchard I,
he determined that the plaintiff nurses' defamation claim was
colorable. The judge then concluded that the claim was not a
SLAPP suit, because it was not brought primarily to chill the
hospital defendants' exercise of the right to petition.


The hospital defendants again appealed from the denial of
their anti-SLAPP motion, as is their right. See Fabre v.
Walton, 436 Mass. 517, 521-522, 781 N.E.2d 780 (2002),
S.C., 441 Mass. 9, 802 N.E.2d 1030 (2004). Under the
augmented Duracraft framework, they argue that the judge
failed to apply the “fair assurance” standard articulated in
Blanchard I to evaluate the nature of the plaintiff nurses'
defamation claim. They also contend that the judge erred in
determining that the plaintiffs' defamation claim is colorable
and that it was “not primarily brought to chill [the hospital
defendants'] legitimate petitioning activities.” Blanchard I,
477 Mass. at 160, 75 N.E.3d 21. Finally, the hospital
defendants maintain that the judge erred in denying their
request for discovery in the form of depositions in support
of their special motion to dismiss. For the reasons described
below, we reject each of those claims.


2. The augmented Duracraft framework. When an anti-
SLAPP motion is filed, the burden-shifting framework
devised in Duracraft, and augmented in Blanchard I, applies.
See Blanchard I, 477 Mass. at 147-148, 159-160, 75 N.E.3d
21. In applying the framework, “the court shall consider the
pleadings and supporting and opposing affidavits stating the
facts upon which the liability or defense is based.” G. L. c.
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231, § 59H. See Blanchard I, supra at 160, 75 N.E.3d 21. We
review the judge's ruling for an abuse of discretion or error of
law. See Blanchard I, supra; Baker v. Parsons, 434 Mass. 543,
550, 750 N.E.2d 953 (2001).


a. Threshold stage. At the threshold stage, the moving party --
the party alleging it has been the target of a SLAPP suit (here,
the hospital defendants) -- bears the burden of establishing
by a preponderance of the evidence that the putative SLAPP
suit (i.e., the nurses' defamation claim) was “solely based on
[the moving party's] own petitioning activities.” Blanchard
I, 477 Mass. at 159, 75 N.E.3d 21. See Cardno ChemRisk,
LLC v. Foytlin, 476 Mass. 479, 484, 68 N.E.3d 1180 (2017).
There is no dispute, in this case, that the hospital defendants
successfully *204  met their burden at the threshold stage.
See Blanchard I, supra at 151, 75 N.E.3d 21.


b. Second stage. If the threshold is crossed, the burden
shifts to the nonmoving party (here, the plaintiff nurses) to
demonstrate that the anti-SLAPP statute does not require
dismissal of the claim. See Blanchard I, 477 Mass. at 159-160,
75 N.E.3d 21. As augmented in Blanchard I, there are two
alternative paths that the nonmoving party may use to satisfy
this second stage burden. See id. at 160, 75 N.E.3d 21.
Evidence that is insufficient for purposes of the first path may,
of course, be considered in connection with the second path.


i. First path. The parameters of the first path echo the
language of the anti-SLAPP statute. See Duracraft, 427
Mass. at 165, 691 N.E.2d 935. As outlined in Duracraft, the
nonmoving party (here, the plaintiff nurses) must establish
by a preponderance of the evidence, see Baker, 434 Mass.
at 544, 750 N.E.2d 953, that “(1) the moving party's [ (the
hospital's) ] exercise of its right to petition was devoid of any
reasonable factual support or any arguable basis in law and (2)
the moving party's [ (the hospital's) ] acts caused actual injury
to the responding party [ (the nurses) ].” G. L. c. 231, § 59H.
Proving **1249  that the moving party's petitioning activity
was, in essence, a sham presents a “high bar.” Blanchard I,
477 Mass. at 156 n.20, 75 N.E.3d 21. The nurses, in this case,
do not attempt to make that showing. Id.


ii. Second path. Under the newly augmented Duracraft
framework, a nonmoving party (here, the nurses) that
cannot demonstrate that the moving party (here, the hospital
defendants) engaged in sham petitioning nonetheless may
defeat a special motion to dismiss its claim by following
an alternative second path. See Blanchard I, 477 Mass. at
160, 75 N.E.3d 21. This second path requires the nonmoving


party (here, the nurses) to demonstrate, “such that the motion
judge may conclude with fair assurance,” id., two elements:
(a) that its suit was “colorable”; and (b) that the suit was
not “ ‘brought primarily to chill’ the special movant's [ (the
hospital's) ] legitimate exercise of its right to petition,” i.e.,
that it was not retaliatory. Id. at 159-161, 75 N.E.3d 21,
quoting Duracraft, 427 Mass. at 161, 691 N.E.2d 935. See
Sandholm v. Kuecker, 2012 IL 111443, ¶ 57, 356 Ill.Dec.


733, 962 N.E.2d 418 (cited in Blanchard I).6 Following this
path, we first address the fair assurance standard announced in
Blanchard I. Applying that *205  standard, we then conclude
that the motion judge neither erred nor abused his discretion in
determining that the plaintiff nurses established both elements
required for the second path, and that the defamation claim
therefore was not a SLAPP suit.


A. Fair assurance standard. The judge's task with regard to
the second path is to assess the “totality of the circumstances
pertinent to the nonmoving party's asserted primary purpose
in bringing its claim,” and to determine whether the
nonmoving party's claim constitutes a SLAPP suit. Blanchard
I, 477 Mass. at 159, 160, 75 N.E.3d 21 (“a claim that is not
a ‘SLAPP’ suit will not be dismissed”). We ask the judge
to be “fair[ly] assur[ed]” in his or her conclusion. Id. at
160, 75 N.E.3d 21. This requires the judge to be confident,
i.e., sure, that the challenged claim is not a “SLAPP” suit.
See Commonwealth v. Lodge, 431 Mass. 461, 468, 727
N.E.2d 1194 (2000) (applying fair assurance standard, and
concluding “confident” verdict would have been same);
Commonwealth v. Knowles, 92 Mass. App. Ct. 617, 624, 91
N.E.3d 1155 (2018) (where “confident” outcome would have
been same, court can say with “fair assurance” that error was
not prejudicial); Commonwealth v. Young, 22 Mass. App.
Ct. 237, 241-242, 493 N.E.2d 213 (1986) (“fair assurance”
standard met where court “sure” result would have been
same).


For purposes of this second path, an anti-SLAPP motion to
dismiss will be denied if the motion judge concludes, with
fair assurance, that the challenged claim is both colorable and
not brought primarily to chill the moving party's legitimate


exercise of its right to petition.7 See **1250  Blanchard I,
477 Mass. at 159-161, 75 N.E.3d 21. It is the nonmoving party
(here, the plaintiff nurses) that bears the burden of proof.


We recognize that this fair assurance standard typically
has been applied in the context of criminal proceedings


to evaluate whether a preserved error is nonprejudicial.8


See, e.g., *206  Commonwealth v. Helfant, 398 Mass. 214,
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223-224, 496 N.E.2d 433 (1986) (“fair assurance” achieved
where court concludes any prejudice arising from error “did
not possibly weaken [defendant's] case in any significant
way”). We employ it in the anti-SLAPP context both because
the same degree of assuredness is required and because an
analogous contextual assessment is involved.


In both contexts, the court is asked to “ponder[ ] all that
happened without stripping [the challenged claim] from the
whole.” Commonwealth v. Flebotte, 417 Mass. 348, 353, 630
N.E.2d 265 (1994). In an anti-SLAPP context, the motion
judge considers “[t]he course and manner of proceedings,
the pleadings filed, and affidavits ‘stating the facts upon
which the liability or defense is based.’ ” Blanchard I, 477
Mass. at 160, 75 N.E.3d 21, quoting G. L. c. 231, § 59H.
If the judge determines that the nonmoving party's claim
“was not primarily brought to chill the special movant's [ (the
hospital's) ] legitimate petitioning activities,” but instead was
brought to seek redress for harm caused by the moving
party's (the hospital's) conduct, then the anti-SLAPP motion
to dismiss the nonmoving party's (the nurses') claim properly
is denied. Blanchard I, supra.


In making that determination, the judge may consider whether
the case presents as a “classic” or “typical” SLAPP suit,
i.e., whether it is a “lawsuit[ ] directed at individual citizens
of modest means for speaking publicly against development
projects.” Baker, 434 Mass. at 548-549 & n.12, 750 N.E.2d
953, quoting Duracraft, 427 Mass. at 161, 691 N.E.2d 935.
See Blanchard I, 477 Mass. at 156 & n.21, 75 N.E.3d 21;
Cardno ChemRisk, LLC, 476 Mass. at 480-482, 68 N.E.3d
1180. Although we recognize that the anti-SLAPP statute is
not limited in application to “typical” cases, see Baker, supra
at 548-549, 750 N.E.2d 953, the presence or absence of the
classic indicia may be considered.


Other factors that may be helpful in distinguishing an ordinary
lawsuit from a SLAPP suit include, by way of example,
whether the lawsuit was commenced close in time to the


petitioning activity;9 whether the anti-SLAPP motion was


filed promptly;10 the centrality of the challenged claim in the
context of the litigation as a whole, and the relative **1251


strength of the nonmoving party's *207  claim;11 evidence


that the petitioning activity was chilled;12 and whether the
damages requested by the nonmoving party, such as attorney's
fees associated with an abuse of process claim, themselves


burden the moving party's exercise of the right to petition.13


Cf. Commonwealth v. Torres, 437 Mass. 460, 465, 772 N.E.2d


1046 (2002) (considering similar factors in nonprejudicial
error analysis). See also Blanchard I, 477 Mass. at 156 & n.21,
75 N.E.3d 21.


We recognize that these factors are not exhaustive; that no
single factor is dispositive; and that not every factor will apply
in every case. We leave it to the motion judge to consider
and weigh these and other factors as appropriate, in light of
the evidence and the record as a whole. It rests within the
exercise of the judge's sound discretion to determine, based
on that assessment, whether he or she is fairly assured that
the challenged claim is not a SLAPP suit. If the claim is not a
SLAPP suit, then, under the augmented Duracraft framework,
the claim “will not be dismissed.” Blanchard I, 477 Mass. at
159, 75 N.E.3d 21.


Applying this standard to the second path of the second stage
Duracraft framework, we discern no abuse of discretion in the
judge's assuredness that the plaintiff nurses' defamation claim
was not a SLAPP suit. As described infra, the judge did not
err in determining either that the nurses' defamation claim was
colorable or that it was not brought for retaliatory purposes.


B. Colorable claim. “SLAPPs are by definition meritless
suits.” Duracraft, 427 Mass. at 164, 691 N.E.2d 935,
quoting Barker, Common Law and Statutory Solutions to the
Problems of SLAPPs, 26 Loy. L.A. L. Rev. 395, 399 (1993).
Therefore, “[a] necessary but not sufficient factor in this
analysis will be whether the nonmoving party's claim at issue
is ‘colorable or ... worthy of being presented to *208  and
considered by the court.” Blanchard I, 477 Mass. at 160-161,
75 N.E.3d 21, quoting L.B. v. Chief Justice of the Probate
& Family Court Dep't, 474 Mass. 231, 241, 49 N.E.3d 230
(2016). In essence, this requires consideration whether the
claim “ ‘offers some reasonable possibility’ of a decision in
the party's favor.” Blanchard I, supra at 161, 75 N.E.3d 21,
quoting Commonwealth v. Levin, 7 Mass. App. Ct. 501, 504,
388 N.E.2d 1207 (1979).


This “colorable” concept of merit has been applied in a variety
of contexts, see L.B., 474 Mass. at 241 & n.17, 49 N.E.3d 230
(citing cases), including the type of early assessment required
here. See General Motors Corp., petitioner, 344 Mass. 481,
482, 182 N.E.2d 815 (1962) (“A meritorious case means one
that is worthy of presentation to a court, not one which is
sure of success”). It is a “lighter, less technical burden” of
presenting a claim **1252  where threshold considerations
are implicated, see L.B., supra at 241, 242, 49 N.E.3d 230,
at a stage in the litigation when discovery typically has not
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yet occurred. It properly balances the parties' respective rights
with the Legislature's purpose in expediting dismissal of
“meritless” SLAPP suits. See Duracraft, 427 Mass. at 161,
691 N.E.2d 935.


In this case, we discern no abuse of discretion in the
judge's determination that the plaintiff nurses' defamation


claim was “colorable.”14 Following investigation of a report
of an employee's alleged sexual assault on a patient, the
hospital president's statements published in the Boston Globe
implicated the entire “staff of [the hospital's] adolescent
psychiatry unit” in “serious concerns about patient safety and
quality of care,” and described the unit as “not functioning
properly.” The plaintiffs were nine of only thirteen nurses
who worked on the unit. The judge fairly characterized the
statements as “implicat[ing] the plaintiffs in patient abuse and
describ[ing] their work as unacceptable and as contributing
to an unsafe medical environment.” If the statements falsely
implicated the plaintiff nurses, as they claim, the statements
are of a type that reasonably discredit the plaintiffs. See
Draghetti v. Chmielewski, 416 Mass. 808, 811, 626 N.E.2d
862 (1994).


The colorability of the nurses' claim additionally is supported
by the fact that, by the time the complaint was filed, one group
of the plaintiffs had prevailed in another forum -- a labor
arbitration where their union had filed grievances challenging
their employment *209  terminations. The arbitrator found
that the hospital did not establish that the individual nurses
committed dischargeable misconduct, and that the hospital
violated the collective bargaining agreement by discharging
them. The arbitrator ordered that any allegations or findings
of wrongdoing be expunged from the nurses' personnel files.
He also ordered that the nurses be reinstated with back pay


and benefits.15 Cf. Fabre, 436 Mass. at 524, 781 N.E.2d 780
(issuance of G. L. c. 209A order conclusive evidence, for
purposes of second stage, first path, that the moving party's
petitioning not “devoid of any reasonable factual support or
arguable basis in law”). Although the hospital defendants had
challenged the award in Federal court, at the time they brought
the defamation claim, the plaintiff nurses had achieved a
measure of success, which lends weight to its colorability.


C. Nonretaliatory claim. In addition to showing that its claim
is colorable for purposes of the second path, the nonmoving
party (here, the plaintiff nurses) also must demonstrate that
the claim is not “retaliatory,” see Fabre, 436 Mass. at 520,
781 N.E.2d 780, i.e., that it is not a strategic suit “primarily
brought to chill the special movant's [ (the hospital's) ]


legitimate petitioning activities.” Blanchard I, 477 Mass.
at 160, 75 N.E.3d 21. See Matter of the Discipline of an
Attorney, 442 Mass. 660, 673-674, 815 N.E.2d 1072 (2004).
This requires the nonmoving party to establish that the
“primary motivating goal in bringing its claim, viewed in its
entirety, was ‘not to interfere with and burden [the hospital]
defendants' ... petition **1253  rights, but to seek damages
for the personal harm to [the plaintiff nurses] from [the
hospital] defendants' alleged ... [legally transgressive] acts.”
Blanchard I, supra, quoting Sandholm, 2012 IL 111443, ¶ 57,
356 Ill.Dec. 733, 962 N.E.2d 418.


Although the standard is expressed in subjective terms,
a party's intent ordinarily may be inferred from objective
facts and circumstances. See Parreira v. Commonwealth, 462
Mass. 667, 670-671, 971 N.E.2d 242 (2012) (intent inferred
“from objective facts and circumstances”); McLaughlin v.
Selectmen of Amherst, 422 Mass. 359, 364, 664 N.E.2d 786
(1996) (parties' intent ascertained from relevant instrument
and objective circumstances). To determine the “primary
motivating goal” of the nurses in this case, the motion judge
was required to evaluate their “asserted primary purpose in
bringing [their] claim,” Blanchard I, 477 Mass. at 160, 75
N.E.3d 21, in light of the objective facts presented and any
reasonable inferences that may *210  be drawn from them,
see id. at 149, 75 N.E.3d 21. This includes consideration of the
“course and manner of proceedings,” the pleadings filed, and
the affidavits providing “objective indicia of a party's intent.”
Id. at 149, 160, 75 N.E.3d 21. Cf. Matter of the Discipline of
an Attorney, 442 Mass. at 674, 815 N.E.2d 1072 (objective
not to intimidate exercise of rights of petitioning but, rather,
to impose professional discipline for violation of rules of
professional conduct). If the judge, considering each claim
as a whole, and holistically in light of the litigation, is fairly
assured that “each challenged claim does not give rise to a
‘SLAPP’ suit,” then the special motion to dismiss the plaintiff
nurses' defamation claim properly is denied. See Blanchard I,
supra at 160 & n.25, 75 N.E.3d 21.


The nine plaintiff nurses maintained that their defamation
claim is a “legitimate suit based on real injuries
and damages (lost earnings, persistent unemployment or
underemployment, humiliation and other emotional distress,
loss of reputation), and not a SLAPP suit designed to chill
defendants' petitioning.” The five-count complaint named (in
relevant part) the then president of the hospital where they had
worked, the hospital itself, and related corporate entities. Only
a portion of one of those counts -- alleging defamation based
on the hospital president's statements to the Boston Globe
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-- implicated the hospital defendants' petitioning activity.
At the time the complaint was “brought,” despite the labor
arbitration award, the nurses had not been reinstated to their
employment, and had not been compensated for lost earnings
or emotional or reputational injuries.


After considering the defamation claim, in light of the
pleadings, affidavits, and the record as a whole, the motion
judge concluded that the portion of the plaintiff nurses'
defamation claim that rested on the statements published
in the Boston Globe “was not primarily brought to chill
the [hospital defendants'] legitimate petitioning activity.”
Blanchard I, 477 Mass. at 160, 75 N.E.3d 21. The judge was
warranted in his assurance that the nurse's defamation claim
was not a SLAPP suit.


In reaching his decision, the judge considered the extent
of the plaintiff nurses' cooperation with the investigation
into the reports of abuse at the hospital unit; evidence
of the plaintiff nurses' “restraint” in commenting publicly
during the investigation of the hospital unit; and that
the defamation claim rested both on statements made by
the hospital defendants that were not petitioning activity,
as well as on statements that were. The judge also
considered the conflicting evidence about whether **1254
economic considerations *211  rather than seeking redress
for reputational damage, emotional distress, and other harm
may have motivated the plaintiff nurses to bring their claim.
In the end, there was sufficient objective evidence to permit
the judge to conclude with fair assurance that the nurses'
primary goal in bringing the defamation action was not to chill
the hospital defendants' right to petition, or to interfere with
the defendants' right to do so. The plaintiff nurses met their
burden of establishing that their defamation claim was not a
SLAPP suit.


Although we affirm the denial of the hospital defendants'
special motion to dismiss, we pause briefly to address two
other points. We conclude that the motion judge did not err
in denying the hospital defendants' request for discovery in
the form of depositions of the nine plaintiff nurses. We also
conclude that the doctrine of present execution continues
to apply to the denial of an anti-SLAPP motion under the
augmented Duracraft framework.


3. Discovery request. The purpose of the anti-SLAPP statute
is to provide “a procedural remedy for early dismissal” of
meritless SLAPP suits, Duracraft, 427 Mass. at 161, 691
N.E.2d 935, with a “specific goal of resolving ‘SLAPP’


litigation quickly with minimum cost,” Office One, Inc. v.
Lopez, 437 Mass. 113, 126, 769 N.E.2d 749 (2002). That
purpose would be ill-served if, as the hospital defendants
contend, discovery were required to ascertain each plaintiff
nurse's subjective motivation in filing the targeted claim. We
reject that argument and conclude that the motion judge did
not abuse his discretion in denying the request for depositions
of each of the plaintiff nurses.


The anti-SLAPP statute “contemplates that a special motion
to dismiss will be made within sixty days of the service
of the complaint, and that once made, all discovery will be
stayed until the motion is decided.” Donovan v. Gardner, 50
Mass. App. Ct. 595, 601, 740 N.E.2d 639 (2000). See Cardno
ChemRisk, LLC, 476 Mass. at 483-484, 68 N.E.3d 1180
(special motion to dismiss may be filed prior to completing
discovery). Not only can such a motion “be brought prior
to engaging in discovery,” Blanchard I, 477 Mass. at 147,
75 N.E.3d 21, but the statute expressly provides that any
associated discovery is permitted only by leave of court, see
G. L. c. 231, § 59H.


Unnecessary discovery, like strategic delays in filing anti-
SLAPP motions, unfairly burdens the nonmoving party,
because the “attorney's fees and costs are mandatory for
successful special motions, and the amount of the award need
not be limited to *212  legal work incurred in bringing the
special motion itself.” Office One, Inc., 437 Mass. at 126,
769 N.E.2d 749. See also Donovan, 50 Mass. App. Ct. at
602, 740 N.E.2d 639. See also Blanchard I, 477 Mass. at
159, 75 N.E.3d 21 (“expedited special motion to dismiss ...
tak[es] place early in the litigation and with limited discovery
available only by leave of court”).


Because discovery at this stage generally is inconsistent with
the expedited procedural protections established by the anti-
SLAPP statute, judges should be parsimonious in permitting
it. We recognize that “there may be exceptional cases where
discovery may be required before the moving party is in a
position to learn the facts that indicate that a special motion
to dismiss is warranted,” Burley v. Comets Community Youth
Ctr., Inc., 75 Mass. App. Ct. 818, 822, 917 N.E.2d 250 (2009),
or to test the veracity of factual allegations. See Benoit v.
Frederickson, 454 Mass. 148, 155, 908 N.E.2d 714 (2009)
(Cordy, J., concurring). But this is not such a case.


**1255  The hospital defendants allege that discovery is
necessary to ascertain the plaintiff nurses' subjective motives
in bring the defamation claim. As we have said, however,
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the judge's task is to evaluate whether the reasons they
asserted were supported by reasonable inferences that could
be drawn from the objective facts presented in the pleadings
and affidavits, in light of the record as a whole. The anti-
SLAPP statute is meant to shield a litigant from a meritless
SLAPP attack, not to provide an arsenal of weapons, of which
discovery might be one, to attack ordinary lawsuits. In this
case, the litigation has been ongoing for approximately six
years and, during that period, the parties have engaged in
substantial paper discovery. In the circumstances here, there
was no abuse of discretion in the motion judge's decision to
deny the hospital defendants' request for discovery in the form
of depositions of the nine plaintiff nurses.


4. Doctrine of present execution. Finally, we address briefly
the plaintiff nurses' contention that the doctrine of present
execution should not apply to an anti-SLAPP motion denied
under the augmented portion of the Duracraft framework.
We disagree. Under the doctrine of present execution, an
interlocutory order may be immediately appealed from “if
the order will interfere with rights in a way that cannot
be remedied on appeal from the final judgment.” Fabre,
436 Mass. at 521, 781 N.E.2d 780. The anti-SLAPP statute
“provides broad protections for individuals who exercise their
right to petition from harassing litigation and the costs and
burdens of defending against retaliatory lawsuits.” Id. at 520,
781 N.E.2d 780.


Similar to the “protections afforded public officials by the
doctrine of governmental immunity,” the anti-SLAPP statute
is *213  intended to “immunize parties from claims ‘based
on’ their petitioning activities.” Id., quoting Duracraft, 427
Mass. at 167, 691 N.E.2d 935. The protections accorded by
the statute “are in large measure lost if the petitioner is forced
to litigate a case to its conclusion before obtaining a definitive
judgment through the appellate process.” Fabre, supra at 521,
781 N.E.2d 780. See Benoit, 454 Mass. at 151-152, 908
N.E.2d 714.


We acknowledge the plaintiff nurses' claim that the arguments
raised by the hospital defendants are not “collateral” to the
appeal in the manner often associated with other applications
of the doctrine of present execution. See Elles v. Zoning
Bd. of Appeals of Quincy, 450 Mass. 671, 674, 881 N.E.2d
129 (2008). The doctrine of present execution, however,
applies to anti-SLAPP cases in order to preserve a moving
party's “immunity” from being required to litigate a SLAPP
suit. See Benoit, 454 Mass. at 151-152, 908 N.E.2d 714.
The determination whether the nonmoving party's claim
is “colorable” at the second stage, second path, like the
determination whether a moving party's petitioning claim is
“devoid of merit” at the second stage, first path, is not a
judgment on the merits of the claim. See id. at 158 n.3,
908 N.E.2d 714 (Cordy, J., concurring). It is an assessment
relevant only to the determination whether the anti-SLAPP
statute does or does not apply. Regardless of the arguments
raised on appeal, interlocutory appeals from the denial of
anti-SLAPP motions are governed by the doctrine of present


execution.16


**1256  5. Conclusion. An ordinary lawsuit is not a SLAPP
suit. See Matter of the Discipline of an Attorney, 442 Mass.
at 673, 815 N.E.2d 1072 (statute not intended to “be misused
to allow motions for expedited dismissal of nonfrivolous
claims”). In this case, the motion judge did not err in
concluding that the plaintiff nurses' colorable defamation
claim was not a SLAPP suit because it was not brought
with the primary motivating goal of chilling the hospital
defendants' right to petition. Accordingly, we affirm the denial
of the hospital defendants' special motion to dismiss. We also
affirm *214  the denial of the hospital defendants' request for
discovery. The matter is remanded to the Superior Court for
further proceedings.


So ordered.


All Citations


483 Mass. 200, 130 N.E.3d 1242, 170 Lab.Cas. P 61,997


Footnotes
1 Gail Donahoe, Gail Douglas-Candido, Kathleen Dwyer, Linda Herr, Cheryl Hendrick, Kathleen Lang, Victoria Webster,


and Nydia Woods.


2 Steward Hospital Holdings, LLC; Steward Health Care System, LLC; and William Walczak.


3 We refer to Steward Carney Hospital, Inc., Steward Hospital Holdings, LLC, Steward Health Care System, LLC, and
William Walczak collectively as the “hospital defendants,” the “hospital,” or the “defendants.” We refer to the plaintiffs
collectively as “the plaintiff nurses,” the “nurses,” or the “plaintiffs.”
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4 We acknowledge the amicus brief submitted by Massachusetts AFL-CIO.


5 The anti-SLAPP statute, G. L. c. 231, § 59H, defines “a party's exercise of its right of petition” to mean:
“[1] any written or oral statement made before or submitted to a legislative, executive, or judicial body, or any other
governmental proceeding; [2] any written or oral statement made in connection with an issue under consideration or
review by a legislative, executive, or judicial body, or any other governmental proceeding; [3] any statement reasonably
likely to encourage consideration or review of an issue by a legislative, executive, or judicial body or any other
governmental proceedings; [4] any statement reasonably likely to enlist public participation in an effort to effect such
consideration; or [5] any other statement falling within constitutional protection of the right to petition government.”


6 Under the Illinois anti-SLAPP act, 735 Ill. Comp. Stat. 110/1, it is the moving party's burden to demonstrate that the
nonmoving party's suit is both “meritless” and “retaliatory.” See Chadha v. North Park Elementary Sch. Ass'n, 2018
ILL App (1st) 171958, ¶¶ 91-93, 428 Ill.Dec. 790, 123 N.E.3d 519, and cases cited. Unlike the Illinois anti-SLAPP act,
the Massachusetts anti-SLAPP act allocates the burden to the nonmoving party, here the plaintiff nurses. Among other
things, the facts relevant to the determination are within the nonmoving party's sphere of knowledge, a consideration that
facilitates expedited resolution of the special motion to dismiss at an early stage of the proceedings.


7 Although the motion judge must be fairly assured in his or her conclusion, talismanic words are not required. Here, the
judge's citation to Blanchard I, discussion of the newly augmented Duracraft framework, and application of the facts to
that framework make it readily apparent that he applied the correct standard.


8 The fair assurance standard has, however, also been applied in other contexts. See Abbott v. John Hancock Mut. Life
Ins. Co., 18 Mass. App. Ct. 508, 522, 468 N.E.2d 632 (1984) (concluding with “fair assurance” that findings adopted by
judge reflect independent judgment).


9 A relatively close proximity in time between the petitioning activity and the nonmoving party's claim (or threat to bring the
claim) may suggest that the claim was retaliatory and intended to chill further participation in petitioning.


10 The anti-SLAPP statute is intended to secure early, inexpensive dismissal of SLAPP suits. When a special motion to
dismiss is filed beyond “sixty days of the service of the complaint,” as the anti-SLAPP statute contemplates, the judge
may consider whether the delay in asserting the claim supports an inference that the moving party does not regard the
claim as a SLAPP suit and that the nonmoving party likewise did not intend it as such. See G. L. c. 231, § 59H.


11 While the determination whether each individual claim is based solely on petitioning activity is the focus of Duracraft's
threshold inquiry, at the second stage of the inquiry, the judge may consider the significance of that particular claim in
the context of the litigation as a whole in assessing whether it was brought primarily to chill petitioning activity.


12 Evidence that the moving party's petitioning activity was or was not affected by the nonmoving party's lawsuit may be
considered.


13 Where a nonmoving party asserts a claim predicated on the moving party's petitioning activity, and the claim is one for
which an award of attorney's fees and costs may be available, the judge may consider whether the specter of such an
award suggests an intent to forestall petitioning activity. Cf. Van Liew v. Stansfield, 474 Mass. 31, 40, 47 N.E.3d 411
(2016) (defense costs for improper petitioning activity constitute “actual injury” for purposes of G. L. c. 231, § 59H).


14 The plaintiff nurses are not required to demonstrate, as the hospital defendants contend, that their defamation claim has
a “reasonable likelihood of success” in comparison to the hospital defendants' defenses. The anti-SLAPP remedy is not
intended as a dress rehearsal for summary judgment or trial.


15 Before the labor arbitration for the remaining plaintiffs commenced, all nine of the plaintiff nurses entered into a settlement
agreement with the hospital.


16 In keeping with the Legislature's intent that anti-SLAPP motions be resolved expeditiously, and with minimum cost,
see Office One, Inc., 437 Mass. at 126, 769 N.E.2d 749, parties may seek leave of the appellate court to expedite an
interlocutory appeal. We caution, however, that an appeal that is “frivolous, immaterial or intended for delay” is subject
to sanction. See G. L. c. 211, § 10; G. L. c. 211A, § 15; Mass. R. A. P. 25, as appearing in 481 Mass. 1654 (2019).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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CITY OF SEATTLE, a municipal
corporation; et al., Defendants—Appellees.
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Synopsis
Background: Public official sued city, firm hired to
investigate possible hostile work environment in her agency,
and individual firm employees, alleging, inter alia, that
defendants' actions were defamatory, invaded her privacy,
placed her in false light, and resulted in severe emotional
distress. The United States District Court for the Western
District of Washington, Marsha J. Pechman, J., 315 F.Supp.2d
1105, granted summary judgment for defendants. Official
also sued city, firm, and individual firm employees,
alleging, inter alia, that defendants' actions were defamatory,
retaliatory, invaded her privacy, placed her in false light,
resulted in severe emotional distress, and violated Racketeer
Influenced and Corrupt Organizations Act (RICO). Official
moved to compel discovery and city defendants moved for
summary judgment. The District Court, 315 F.Supp.2d 1112,
granted defendants' motion. Employee appealed.


Holdings: The Court of Appeals held that:


official's assertion that reporter stated in deposition testimony
that he wanted to shock the public by reporting that a public
official was misusing taxpayer money while on an official trip
to Las Vegas was not evidence of a preconceived editorial


slant that amounted to actual malice required for defamation
claim;


reporter's acknowledgement in his deposition that he watched
public official during her lunch hour while she was on official
trip to Las Vegas, even though he stated that what she did on
her own time was her business, did not demonstrate malice
required for claim of defamation claim; and


fact that public officials issued a generalized denial with
regard to reporter's claim that she misused taxpayer money
while on official trip to Las Vegas was not enough to
demonstrate that television station acted with malice required
for defamation claim.


Affirmed.


Kleinfeld, J., filed a concurring opinion.


Attorneys and Law Firms


*566  Philip A. Talmadge, Esq., Talmadge & Stockmeyer
PLLC, Tukwila, WA, for Plaintiff–Appellant.


Jennifer D. Bucher, Esq., Roger L. Hillman, Garvey Schubert
& Barer, Phillip Aaron, Seattle, WA, Emmelyn Hart–
Biberfeld, Esq., Talmadge Law Group PLLC, Tukwila, WA,
for Defendants–Appellees.


Appeal from the United States District Court for the Western
District of Washington, Marsha J. Pechman, District Judge,
Presiding. D.C. No. CV–02–02225–MJP.


Before: BROWNING, ALARCÓN, and KLEINFELD,
Circuit Judges.


MEMORANDUM*


**1  Plaintiff Ruby Dell Harris appeals from the district
court's order granting summary judgment in favor of
Defendants KING Broadcasting (“KING”), the Washington
Firm, Ltd. (“Firm”), and the City of Seattle (“City”). She
contends that she presented clear and convincing evidence
that KING acted with actual malice in presenting her in a false
light. She also maintains that she raised a genuine issue of
material fact regarding the Firm's good faith in investigating
the way she handled workplace harassment complaints. She
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further asserts that the evidence was sufficient to withstand
the City's summary judgment motion.


We affirm because we conclude that the district court did not
err in dismissing each of her claims.


I


Ms. Harris first contends that the district court erred in
granting summary judgment on her claim against KING for
false light. We review a grant of summary judgment de
novo. Suzuki Motor *567  Corp. v. Consumers Union of
the United States, Inc., 330 F.3d 1110, 1132 (9th Cir.2003).
Applying the same standard used by the trial court under
Rule 56(c) of the Federal Rules of Civil Procedure, we must
“determine, viewing the evidence in the light most favorable
to the nonmoving party, whether there are any genuine issues
of material fact and whether the district court correctly applied
the relevant substantive law.” Id.


Although “[i]n cases raising First Amendment issues [the
Supreme Court has] repeatedly held that an appellate court
has an obligation to make an independent examination of
the record in order to make sure that the judgment does
not constitute a forbidden intrusion on the field of free
expression,” Bose Corp. v. Consumers Union of United States,
Inc., 466 U.S. 485, 499, 104 S.Ct. 1949, 80 L.Ed.2d 502
(1984) (quotation marks omitted), this principle “does not
require [a reviewing court] to discard the procedural rules
designed to preclude the resolution of disputed factual issues
at the summary judgment stage.” Suzuki Motor Corp., 330
F.3d at 1133.


A public official cannot recover on a false light claim against
unless he or she can prove by clear and convincing evidence


that the defendant acted with constitutional malice.1 See,
e.g., Hoppe v. The Hearst Corp., 53 Wash.App. 668, 770
P.2d 203, 208–09 (1989) (concluding that a public figure
must establish actual malice to recover on a false light
claim). “The Supreme Court has defined actual malice as
publication with the knowledge that a statement is false,
or with a reckless disregard for truth or falsity.” Kaelin v.
Globe Communications Corp., 162 F.3d 1036, 1042 (9th
Cir.1998). “[A]lthough the concept of ‘reckless disregard’
‘cannot be fully encompassed in one infallible definition,’ we
have made clear that the defendant must have made the false
publication with a ‘high degree of awareness of ... probable
falsity,’ or must have ‘entertained serious doubts as to the


truth of its publication.’ ” Harte–Hanks Communications
v. Connaughton, 491 U.S. 657, 667, 109 S.Ct. 2678, 105
L.Ed.2d 562 (1989).


**2  At the summary judgment stage, the plaintiff must offer
evidence that “could support a reasonable jury finding ... that
the plaintiff has shown actual malice by clear and convincing
evidence.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
255–56, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). We hold that
Ms. Harris has failed to meet this burden. Although she has
presented some evidence of actual malice, it is not sufficient


to meet the exacting clear and convincing evidence standard.2


 First, Ms. Harris asserts that KING reporter Duane Pohlman
testified in a deposition that he wanted to “shock the public”
by reporting that a public official was misusing taxpayer
money while on an official trip to Las Vegas. While evidence
of a defendant's bias or editorial slant is generally not
sufficient to demonstrate malice, Rodney A. Smolla, 1 Law of
Defamation § 3:67 (2005), the Supreme Court has instructed
that “a plaintiff is entitled to prove the defendant's state of
mind through circumstantial evidence, and it cannot be said
that evidence concerning motive or care never bears any
relation to *568  the actual malice inquiry.” See Harte–
Hanks, 491 U.S. at 668, 109 S.Ct. 2678 (citations omitted).
Thus, “evidence that a defendant conceived a story line in
advance of an investigation and then consciously set out
to make the evidence conform to the preconceived story is
evidence of actual malice, and may often prove to be quite
powerful evidence.” Smolla, supra, § 3:71; see also Suzuki
Motor Corp. v. Consumers Union of United States, Inc.,
330 F.3d 1110, 1135 (9th Cir.2003) (finding evidence that
the defendant “rigged” its test to conclude plaintiff's vehicle
rolled over too easily was sufficient to prove malice).


Ms. Harris's assertion that Mr. Pohlman set out to “shock
the public” with his report, however, is not evidence of
a preconceived editorial slant. Rather, it is Ms. Harris's
paraphrase of Mr. Pohlman's deposition testimony. Mr.
Pohlman testified that the reason KING followed Ms.
Harris to Las Vegas and surreptitiously filmed her “was to
see how taxpayer money was being spent and what she
did at a management seminar.” Accordingly, Ms. Harris's
characterization of Mr. Pohlman's deposition testimony does
not represent probative evidence of malice.


 Second, Ms. Harris observes that Mr. Pohlman acknowledged
in his deposition watching Ms. Harris during her lunch hour
even though he stated that what she did on her own time
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was her business. Ms. Harris's evident theory is that this
contradiction demonstrates malice. KING argues that Mr.
Pohlman and his cameraman watched Ms. Harris during
her lunch hour because they needed to keep track of her
movements. This argument is convincing. Workshops and
seminars were conducted from 10:15 a.m. to 4:45, with an
intervening break and lunch. Mr. Pohlman could not monitor
Ms. Harris's attendance at the seminars and workshops if he
lost track of Ms. Harris during her lunch hour.


 Third, Ms. Harris notes that KING did not include the
time Ms. Harris spent at evening events when it asserted
that Ms. Harris spent only 3 ½ hours attending seminars
and workshops, even though Mr. Pohlman knew there were
evening events at the conference. Ms. Harris contends that
what she “did at night was just as important as what
she did during the day because [she] continued to attend


seminar functions in the evening.”3 This is not probative
evidence of malice. The conference schedule distinguishes
between nighttime events—such as the “Portland Chapter
Event”—and seminars and workshops. KING's broadcast
asserts that Ms. Harris spent only 3 ½ hours attending
“seminars and workshops.” KING's failure to include Ms.
Harris's attendance at nighttime events in its calculation of
how much time she spent attending seminars does not support
an inference of malice.


**3   Fourth, Ms. Harris maintains she “presented evidence
refuting the allegations against her” at a press conference
she held before KING aired its broadcasts against her. While
acknowledging that a failure to investigate is not sufficient
to prove recklessness, Ms. Harris cites Herron v. King
Broadcasting Co., 112 Wash.2d 762, 776 P.2d 98 (1989) for
the proposition that “when a reporter does in fact conduct
an investigation and his investigation does not support his
false statement or brings to his attention facts which rebut the
false statement, that is evidence from which a jury can infer
reckless disregard.” Id. at 106. However, the only evidence
in the record concerning what Ms. Harris stated at her press
conference *569  consists of that portion that was aired on
KING's broadcast:


Harris: I brought back information on, um, productivity,
uh, waste management. Information on, uh, there was a
speaker, Glenda Hatchet, who did some speaking. Um,
information on women, sisters on the move, that kind of
information.


Pohlman: So what do you do? You just go to—what,
seminars or something?


Harris: They're workshops. And also, evening events.
Different events.


Pohlman: And you—and you went to those, and then
brought back that information?


Harris: Yes, I did.
The fact that Ms. Harris issued such a generalized denial falls
well short of demonstrating that KING acted with malice.
“[A] reporter need not believe self-serving denials, ‘as such
denials are so commonplace in the world of polemical charge
and countercharge.’ ” Smolla, supra, § 3:65.50 (quoting
Harte–Hanks, 491 U.S. at 691, 109 S.Ct. 2678 n. 7). “A denial
only serves to buttress a case for actual malice when there is
something in the content of the denial or supporting evidence
produced in conjunction with the denial that carries a doubt-
inducing quality.” Id. Moreover, the fact that KING included
Ms. Harris's denials in its broadcast rebuts an inference of


actual malice.4


II


Next, Ms. Harris argues that the district court erred in ruling
that the Firm was entitled to immunity from her claims against
it under Wash. Rev.Code § 4.24.510 (1990). At the time this
suit was filed, Wash. Rev.Code § 4.24.510 provided:


A person who in good faith communicates a complaint
or information to any branch or agency of federal, state
or local government ... is immune from civil liability for
claims based upon the communication to the agency or
organization regarding any matter reasonably of concern to
that agency or organization.


Wash. Rev.Code § 4.24.510 (1999) (emphasis added). “[T]he
proper standard for determining whether the defendant acted
in good faith for purposes of RCW 4.24.510 is the actual
malice standard.' ” Right–Price Recreation LLC v. Connells
Prairie Cmty. Council, 146 Wash.2d 370, 46 P.3d 789, 796
(2002) (quoting Gilman v. MacDonald, 74 Wash.App. 733,
875 P.2d 697, 697 (1994)).


 Ms. Harris contends that the Firm's failure to conduct a
reasonable investigation is sufficient to demonstrate actual
malice. She notes that during its investigation the Firm
declined to interview several witnesses that she suggested.
According to Ms. Harris, these witnesses would have
informed the Firm that the *570  underlying hostile work
environment complaints were false. This argument is not
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persuasive. Ms. Harris does not identify any statement of
fact in the report that is false. Absent some evidence that
the report contains a false statement, Ms. Harris's attempt to
demonstrate actual malice fails. See Loeffelholz v. Citizens
for Leaders with Ethics & Accountability Now, 82 P.3d 1199,
1120 (2004) (noting that where there is no evidence in the
record of the falsity of a statement, the plaintiff necessarily
fails to establish that the defendant acted with malice).


**4  While Ms. Harris argues that the witnesses she
suggested the Firm interview would have rebutted the hostile
work environment complaints, the Firm's report did not
assert that those complaints were valid. To the contrary, the
report indicated that the underlying hostile work environment
complaints could not be substantiated because Ms. Hill and
Ms. Marks refused to sign the releases that were needed to
interview them.


Notably, Ms. Harris does not dispute that she had an
obligation under City Resolution 30004 to investigate
the hostile work environment complaints in a timely
manner. Nothing in Resolution 30004 indicates that
a supervisor's obligation to investigate hostile work
environment complaints is contingent on the validity of the
complaints. Further, while Ms. Harris disputes the report's
conclusion that she did not take the complaints seriously, this
conclusion does not constitute an assertion of fact. It is more
properly characterized as an opinion.


The district court did not err in granting the City's motion.


III


 Finally, Ms. Harris contends that the district court
erred in granting summary judgment on her claim that
the Commission lacked the authority to authorize the
investigation of her handling of the workplace harassment
complaints.


Ms. Harris notes that under Seattle Municipal Code §
4.08.040, two members of the Commission constitute a
quorum. Invoking the common law rule that “in the absence
of a contrary statutory provision, a majority of a quorum
constituted of a simple majority of a collective body is
empowered to act for the body,” Federal Trade Commission
v. Flotill Products, 389 U.S. 179, 88 S.Ct. 401, 19 L.Ed.2d
398 (1967), Ms. Harris contends that “the Commission did
not have the necessary quorum to order an investigation of


Ms. Harris's management skills and responsibilities because
the two Commissioners who voted ultimately disagreed as to


nature of the vote.”5 She cites a letter from Commissioner
Jim Fossos to Commissioner Noreen Skagen, dated August
25, 2000, in which Mr. Fossos states that he voted only for an
investigation of the allegations of workplace harassment, not
an investigation of Ms. Harris.


The Firm points out that the letter from Mr. Fossos is
both unauthenticated and hearsay. As such, it may not be
considered on a motion for summary judgment. See Orr
v. Bank of America, 285 F.3d 764, 773 (9th Cir.2002) (“A
trial court can consider only admissible evidence in ruling
on a motion for summary judgment.”); Canada v. Blain's
Helicopters, Inc., 831 F.2d 920, 925 (9th Cir.1987) (holding
that for a document to be considered on summary judgment,
the document “must be authenticated by and attached to
an affidavit that meets the requirements of 56(e) and the
affiant must be a person through whom the exhibits could
be admitted into evidence” *571  ) (internal quotation marks
omitted). Ms. Harris therefore has failed to present any
admissible evidence that a majority of the Commissioners did
not agree to authorize an investigation of both the workplace
harassment complaints and Ms. Harris's response to those
complaints.


**5  Further, assuming the investigation was not properly
authorized, Ms. Harris does not cite any authority for the
proposition that she has a legally cognizable cause of action
as a result. As the district court noted:


SMC 4.08.040 states that two commissioners constitutes
a [qu]orum. However, nothing in this section refers to
a majority vote requirement as a precondition for action
by the Commission. Moreover, Plaintiff has not cited any
provision of the SMC that a failure to comply with such
a requirement creates a private right of action upon which
Plaintiff may make this claim.


Harris v. City of Seattle, 315 F.Supp.2d 1112, 1125
(W.D.Wash.2004). We adopt the district court's analysis and
affirm its grant of summary judgment for the City.


Costs are awarded to the appellees.


AFFIRMED.


KLEINFELD, J. concurring.
I concur in the majority's determination that the claims
presented in this case are without merit. But I would further
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find that these claims are frivolous and abusive and that the
appellant should be sanctioned. Allowing a public official
to pursue frivolous claims against investigators and the
media with impunity will deter valuable investigation of
government officials by imposing excessive litigation costs
on investigating parties. The way to avoid such a dangerous


abuse is to award double costs1 and attorney's fees2 for
bringing such frivolous suits. I would do so in this case.


All Citations


152 Fed.Appx. 565, 2005 WL 2417118, 33 Media L. Rep.
2473


Footnotes
* This disposition is not appropriate for publication and may not be cited to or by the courts of this circuit except as provided


by Ninth Circuit Rule 36–3.


1 On this appeal, Ms. Harris does not challenge the district court's conclusion that she is a public official.


2 The district court also concluded that Ms. Harris had failed to demonstrate falsity, but for purposes of this discussion, we
will assume Ms. Harris's declaration that she only gambled or shopped during her lunch break or free time constitutes
sufficient evidence of falsity.


3 Appellant's Opening Brief (“Br.”) at 17.


4 Ms. Harris also argues in her reply brief and at oral argument that rather than interviewing her supervisors, who allegedly
would have confirmed Ms. Harris's version of events, KING confirmed its story with “complaining subordinates” of Ms.
Harris who were biased against her. Under Ms. Harris's theory, this demonstrates actual malice because it shows that
KING was turning a blind-eye to the truth. Although Ms. Harris fails to produce any evidence that her supervisors would
have in fact confirmed her version of events (or that they could have, since they were not at the conference with Ms.
Harris), KING's failure to contact Ms. Harris's supervisors is not evidence of actual malice. There is no evidence that
KING was informed that Ms. Harris's supervisors would confirm her story. Furthermore, a failure to investigate is not
sufficient to show actual malice. At most, it demonstrates negligence. Dodds v. American Broadcasting Co., 145 F.3d
1053, 1063 (9th Cir.1998).


5 Appellant's Opening Br. at 23.


1 28 U.S.C. § 1912 (“Where a judgment is affirmed by the Supreme Court or a court of appeals, the court in its discretion
may adjudge to the prevailing party just damages for his delay, and single or double costs.”).


2 Federal Election Commission v. Toledano, 317 F.3d 939, 953–54 (9th Cir.2003)(granting attorney's fees even though
the appellee had not requested them, “as a sanction for his bad-faith conduct and abuse of the judicial process.”).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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West's District of Columbia Code Annotated 2001 Edition
Division II. Judiciary and Judicial Procedure.


Title 16. Particular Actions, Proceedings and Matters. (Refs & Annos)
Chapter 55. Strategic Lawsuits Against Public Participation.


DC ST § 16-5502


§ 16-5502. Special motion to dismiss.


Effective: September 26, 2012
Currentness


(a) A party may file a special motion to dismiss any claim arising from an act in furtherance of the right of advocacy on issues
of public interest within 45 days after service of the claim.


(b) If a party filing a special motion to dismiss under this section makes a prima facie showing that the claim at issue arises from
an act in furtherance of the right of advocacy on issues of public interest, then the motion shall be granted unless the responding
party demonstrates that the claim is likely to succeed on the merits, in which case the motion shall be denied.


(c)(1) Except as provided in paragraph (2) of this subsection, upon the filing of a special motion to dismiss, discovery
proceedings on the claim shall be stayed until the motion has been disposed of.


(2) When it appears likely that targeted discovery will enable the plaintiff to defeat the motion and that the discovery will not
be unduly burdensome, the court may order that specified discovery be conducted. Such an order may be conditioned upon
the plaintiff paying any expenses incurred by the defendant in responding to such discovery.


(d) The court shall hold an expedited hearing on the special motion to dismiss, and issue a ruling as soon as practicable after
the hearing. If the special motion to dismiss is granted, dismissal shall be with prejudice.


Credits
(Mar. 31, 2011, D.C. Law 18-351, § 3, 58 DCR 741; Apr. 20, 2012, D.C. Law 19-120, § 201, 58 DCR 11235; Sept. 26, 2012,
D.C. Law 19-171, § 401, 59 DCR 6190.)


Copyright (c) 2012 By the District of Columbia. Content previously published in the District of
Columbia Official Code, 2001 Edition is used with permission. Copyright (c) 2021 Thomson Reuters


DC CODE § 16-5502
Current through December 8, 2020


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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775 F.3d 1172
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Michael E. DAVIS, aka Tony Davis; Vince
Ferragamo; Billy Joe Dupree; Samuel
Michael Keller, Plaintiffs–Appellees,


v.
ELECTRONIC ARTS INC.,


Defendant–Appellant.


No. 12–15737.
|


Argued and Submitted Sept. 11, 2014.
|


Filed Jan. 6, 2015.


Synopsis
Background: Former professional football players brought
action against developer of video games, which allowed users
to control avatars representing football players, asserting,
inter alia, claim for right of publicity under California statute
and common law on behalf of themselves and all former
players depicted in developer's video games. The United
States District Court for the Northern District of California,
Richard Seeborg, J., 2012 WL 3860819, denied developer's
motion to strike the complaint as a strategic lawsuit against
public participation (SLAPP) under California's anti-SLAPP
statute. Developer appealed.


Holdings: The Court of Appeals, Fisher, Circuit Judge, held
that:


developer's use of players' likenesses was not protected by the
First Amendment;


developer failed to show probability of prevailing under
public interest defense or public affairs exemption; and


developer failed to show probability of prevailing under
incidental use defense.


Affirmed.


Attorneys and Law Firms


*1175  Alonzo Wickers IV (argued), Kelli L. Sager, Karen
Henry, Kathleen Cullinan and Brendan Charney, Davis
Wright Tremaine LLP, Los Angeles, CA; Robert Van Nest,
R. James Slaughter and Adam Lauridsen, Keker & Van Nest
LLP, San Francisco, CA, for Defendant–Appellant.


Brian D. Henri (argued), Henri Law Group, Palo Alto, CA,
for Plaintiffs–Appellees.


Duncan W. Crabtree–Ireland and Danielle S. Van Lier, Screen
Actors Guild–American Federation of Television and Radio
Artists, Los Angeles, CA, for Amicus Curiae Screen Actors
Guild–American Federation of Television and Radio Artists.


Appeal from the United States District Court for the Northern
District of California, Richard Seeborg, District Judge,
Presiding. D.C. No. 3:10–cv–03328–RS.


Before: STEPHEN REINHARDT, RAYMOND C. FISHER
and MARSHA S. BERZON, Circuit Judges.


OPINION


FISHER, Circuit Judge:


We are called upon to balance the right of publicity of former
professional football players against Electronic Arts' (EA)
First Amendment right to use their likenesses in its Madden
NFL series of video games. We previously held EA's
unauthorized use of a former college football player's likeness
in the NCAA Football series of video games was not, as a
matter of law, protected by the First Amendment. See Keller
v. Elec. Arts (In re NCAA Student–Athlete Name & Likeness
Licensing Litig.), 724 F.3d 1268 (9th Cir.2013). In Keller, we
rejected several of the First Amendment defenses EA raises
here on materially indistinguishable grounds. EA advances
one additional argument in this appeal—its use of former
players' likenesses is protected under the First Amendment as
“incidental use.” We disagree. We hold EA's use of the former
players' likenesses is not incidental, because it is central to
EA's main commercial purpose—to create a realistic virtual
simulation of football games involving current and former
NFL teams.
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I. Background


EA is a developer and publisher of video games, including
Madden NFL, which EA publishes annually. Madden NFL
allows users to play virtual football games between National
Football League (NFL) teams by controlling virtual players,
or avatars. EA's graphic artists and programmers create the
avatars, as well as virtual stadiums, coaches, referees, fans and
other audio and visual elements that allow users to experience
a realistic simulation of an NFL game. Users control the
movements of the avatars and the outcome of the game
through the users' inputs to the game system.


Each annual version of Madden NFL includes all current
players for all 32 NFL teams, along with accurate player
names, team logos, colors and uniforms. EA has paid National
Football Players Inc.—the licensing arm of the National
Football League Players Association—annual licensing fees
in the millions of dollars to use current players' likenesses.


From 2001 through 2009, Madden NFL also included certain
particularly successful or popular “historic teams.” EA did
not obtain a license to use the likenesses of the former players
on these historic teams. Although the players on the historic
teams are not identified by name or photograph, each is
described by his position, years in the NFL, height, weight,
skin tone and relative skill level in different aspects of *1176


the sport.1 For example, Madden NFL includes as a historic
team the 1979 Los Angeles Rams that played in that year's
Super Bowl. Vince Ferragamo, a plaintiff in this action, was
a quarterback on the 1979 Rams. He is Caucasian and was
listed in the 1979 Rams media guide as a 26 year-old, six-
foot three-inch, 207–pound third-year NFL player. Madden
NFL depicts an avatar who is a quarterback for the 1979 Rams
and has identical physical characteristics. Madden NFL also
includes the 1984 Los Angeles Rams, for which Ferragamo
was again a quarterback. The 1984 Rams media guide lists
Ferragamo as a 30–year–old, six-foot three-inch, 212–pound
seventh-year NFL player. Madden NFL depicts an avatar on
the 1984 Rams with identical physical characteristics.


The plaintiffs alleged that Madden NFL similarly includes,
without authorization, accurate likenesses of plaintiffs
Michael Davis and Billy Joe Dupree, as well as roughly
6,000 other former NFL players who appear on more than
100 historic teams in various editions of Madden NFL.
The plaintiffs asserted claims for right of publicity under
California Civil Code § 3344 and California common law,


conversion, trespass to chattels and unjust enrichment on
behalf of themselves and all former NFL players depicted
in Madden NFL. EA moved to strike the complaint as a
strategic lawsuit against public participation (SLAPP) under
California's anti-SLAPP statute, California Code of Civil
Procedure § 425.16. The district court denied the motion. We
have jurisdiction over EA's appeal pursuant to 28 U.S.C. §
1291. We affirm.


II. Standard of Review


 We review de novo the denial of a motion to strike under
California's anti-SLAPP statute. See Keller, 724 F.3d at 1272
n. 3.


III. Discussion


A. Anti–SLAPP motion
 California's anti-SLAPP statute is “designed to allow courts
‘to promptly expose and dismiss meritless and harassing
claims seeking to chill protected expression.’ ” Mindys
Cosmetics, Inc. v. Dakar, 611 F.3d 590, 595 (9th Cir.2010)
(quoting Bosley Med. Inst., Inc. v. Kremer, 403 F.3d 672, 682
(9th Cir.2005)). Under the statute, “a party may file a motion
to strike a cause of action against it if the complaint ‘aris[es]
from any act of that person in furtherance of the person's
right of petition or free speech under the United States
Constitution or the California Constitution in connection
with a public issue.’ ” Id. (alteration in original) (quoting
Cal.Civ.Proc.Code § 425.16(b)(1)). To defeat a motion to
strike, a plaintiff must “establish [ ] that there is a probability
that the plaintiff will prevail on the claim.” Cal.Civ.Proc.Code
§ 425.16(b)(1).


 The plaintiffs concede that their suit arises from an act
by EA in furtherance of its right of free speech under the
First Amendment. Indeed, “[v]ideo games are entitled to the
full protections of the First Amendment, because ‘[l]ike the
protected books, plays, and movies that preceded them, video
games communicate ideas—and even social messages.’ ”
Keller, 724 F.3d at 1270–71 (quoting Brown v. Entm't Merchs.
Ass'n, ––– U.S. ––––, 131 S.Ct. 2729, 2733, 180 L.Ed.2d 708
(2011)).


*1177   The district court denied EA's motion, however,
concluding that the plaintiffs established a reasonable
probability they will prevail on their claims. “ ‘Reasonable
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probability’ ... requires only a ‘minimum level of legal
sufficiency and triability.’ ” Mindys Cosmetics, 611 F.3d at
598 (quoting Linder v. Thrifty Oil Co., 23 Cal.4th 429, 97
Cal.Rptr.2d 179, 2 P.3d 27, 33 n. 5 (2000)). A plaintiff must
“state and substantiate a legally sufficient claim,” id. at 598–
99, based on “the pleadings, and supporting and opposing
affidavits stating the facts upon which the liability or defense
is based,” Cal.Civ.Proc.Code § 425.16(b)(2). “ ‘Put another
way, the plaintiff must demonstrate that the complaint is
both legally sufficient and supported by a sufficient prima
facie showing of facts to sustain a favorable judgment if the
evidence submitted by the plaintiff is credited.’ ” Mindys
Cosmetics, 611 F.3d at 599 (quoting Wilson v. Parker, Covert
& Chidester, 28 Cal.4th 811, 123 Cal.Rptr.2d 19, 50 P.3d 733,
739 (2002)). “[T]he required probability that [the plaintiffs]
will prevail need not be high.” Hilton v. Hallmark Cards, 599
F.3d 894, 908 (9th Cir.2010).


 EA does not challenge the plaintiffs' ability to state or
support any substantive element of their claims. Instead,
EA argues it is not reasonably probable the plaintiffs will
prevail, because their claims are barred by five affirmative
defenses under the First Amendment—the transformative
use defense, the public interest defense, the public affairs
exemption of California Civil Code § 3344(d), the Rogers
test and the incidental use defense. Although the anti-SLAPP
statute “places on the plaintiff the burden of substantiating
its claims, a defendant that advances an affirmative defense
to such claims properly bears the burden of proof on the
defense.” Peregrine Funding, Inc. v. Sheppard Mullin Richter
& Hampton LLP, 133 Cal.App.4th 658, 35 Cal.Rptr.3d 31, 44
(2005). EA has the burden of establishing the transformative
use defense as a matter of law. See Keller, 724 F.3d at
1274. On its other affirmative defenses, EA has the burden
of establishing “a probability of prevailing.” Premier Med.
Mgmt. Sys., Inc. v. Cal. Ins. Guarantee Ass'n, 136 Cal.App.4th
464, 39 Cal.Rptr.3d 43, 53 (2006). For the reasons set forth
below, EA has not shown a probability of prevailing on its
incidental use defense, and its other defenses are effectively


precluded by our decision in Keller.2 Because EA has not met
its burden as to any of its affirmative defenses, the district
court properly denied EA's motion to strike.


B. Transformative use
 EA contends the plaintiffs' claims are barred by the
transformative use defense formulated by the California
Supreme Court in Comedy III Productions, Inc. v. Gary
Saderup, Inc., 25 Cal.4th 387, 106 Cal.Rptr.2d 126, 21 P.3d


797 (2001). “The defense is ‘a balancing test between the First
Amendment and the right of publicity based on whether the
work in question adds significant creative elements so as to
be transformed into something more than a mere celebrity
likeness or imitation.’ ” Keller, 724 F.3d at 1273 (quoting
Comedy III, 106 Cal.Rptr.2d 126, 21 P.3d at 799).


In Keller, we rejected EA's transformative use defense. We
held the use of college athletes' likenesses in the NCAA
Football video game series was not, as a matter of law,
transformative use. See  *1178  id. at 1277–79. We relied
primarily on No Doubt v. Activision Publishing, Inc., 192
Cal.App.4th 1018, 122 Cal.Rptr.3d 397, 411 (2011), in which
the California Court of Appeal rejected a video game maker's
transformative use defense because its video game contained
“literal recreations” of members of the band “No Doubt”
doing “the same activity by which the band achieved and
maintains its fame.” In No Doubt, the court of appeal held,
“that the avatars appear in the context of a videogame that
contains many other creative elements [ ] does not transform
the avatars into anything other than exact depictions of No
Doubt's members doing exactly what they do as celebrities.”
Id. The court concluded the “graphics and other background
content of the game are secondary, and the expressive
elements of the game remain manifestly subordinated to the
overall goal of creating a conventional portrait of No Doubt
so as to commercially exploit its fame.” Id. (alterations and
internal quotation marks omitted).


Keller concluded No Doubt “offers a persuasive precedent
that cannot be materially distinguished from Keller's case.”
724 F.3d at 1277. As in No Doubt, the NCAA Football game
“replicated Keller's physical characteristics” and allowed
“users [to] manipulate [him] in the performance of the same
activity for which [he is] known in real life” in “[t]he context
in which the activity occurs.” Id. at 1276. Consequently,
“[g]iven that NCAA Football realistically portrays college
football players in the context of college football games, the
district court was correct in concluding that EA cannot prevail
as a matter of law based on the transformative use defense at
the anti-SLAPP stage.” Id. at 1279.


 The same is true here. Like NCAA Football, Madden NFL
replicates players' physical characteristics and allows users
to manipulate them in the performance of the same activity
for which they are known in real life—playing football for
an NFL team. Neither the individual players' likenesses nor
the graphics and other background content are transformed
more in Madden NFL than they were in NCAA Football.
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Indeed, EA does not attempt to distinguish Madden NFL
from NCAA Football. Instead, EA contends the court erred
in Keller by focusing on whether the individual avatars
were transformed, rather than whether the work as a whole
was transformative. Absent “intervening higher authority,”
however, we are bound by the factually indistinguishable
holding in Keller. Miller v. Gammie, 335 F.3d 889, 893


(9th Cir.2003) (en banc).3 Thus, EA has not shown that the


transformative use defense applies to the plaintiffs' claims.4


C. The public interest defense
 EA next contends the plaintiffs' common law right of
publicity claim is barred by the public interest defense, and
their statutory right of publicity claim is barred by the “public
affairs” exemption of California Civil Code § 3344(d). Under
the common law public interest defense, “no cause of action
will lie for the publication of matters in the public interest,
which rests on the right of the public to know and the
freedom of the press to tell it.” Hilton, 599 F.3d at 912
(quoting Montana *1179  v. San Jose Mercury News, Inc.,
34 Cal.App.4th 790, 40 Cal.Rptr.2d 639, 640 (1995)). Under
the statutory “public affairs” exemption, the right of publicity
recognized in California Civil Code § 3344(a) does not
apply to the “use of a name, voice, signature, photograph, or
likeness in connection with any news, public affairs, or sports
broadcast or account.” Cal. Civ.Code § 3344(d).


 Although California courts typically analyze the statutory
and common law defenses separately, both defenses “protect
only the act of publishing or reporting.” Keller, 724 F.3d
at 1282. In Keller, we rejected EA's reliance on these
defenses, explaining that, unlike the cases on which EA
relied, involving a documentary, a newspaper photograph
and a game program, EA was “not publishing or reporting
factual data.” Id. at 1283. See Dora v. Frontline Video, Inc.,
15 Cal.App.4th 536, 18 Cal.Rptr.2d 790, 791–92 (1993)
(holding a documentary on surfing featuring a well-known
surfer was “a fair comment on real life events”); Montana, 40
Cal.Rptr.2d at 640–41 (holding posters containing previously
published newspaper images portraying Joe Montana's
football victories were “a form of public interest presentation
to which [First Amendment] protection must be extended”);
Gionfriddo v. Major League Baseball, 94 Cal.App.4th 400,
114 Cal.Rptr.2d 307, 314–15 (2001) (holding “factual data
concerning the players, their performance statistics ... and
video depictions” were a “recitation and discussion of factual
data” protected by the First Amendment). “Put simply, EA's
interactive game is not a publication of facts about college


football; it is a game, not a reference source.” Keller, 724 F.3d
at 1283. It “is a means by which users can play their own
virtual football games, not a means for obtaining information
about real-world football games.” Id.


 Madden NFL is indistinguishable in this regard from
NCAA Football. Like NCAA Football, although Madden NFL
contains some factual data about current and former NFL
teams and players, it is “a game, not a reference source” or a
“publication of facts” about professional football. Id. Again,
in the absence of intervening higher authority, our holding in
Keller controls. See Miller, 335 F.3d at 899. Thus, EA has not
established a probability of prevailing on either the common
law public interest defense or the “public affairs” exemption
of California Civil Code § 3344(d).


D. The Rogers test
 EA next contends Madden NFL is entitled to First
Amendment protection under the test formulated by the
Second Circuit in Rogers v. Grimaldi, 875 F.2d 994 (2d
Cir.1989). Rogers held that a literary title does not violate
the Lanham Act “unless the title has no artistic relevance to
the underlying work whatsoever, or, if it has some artistic
relevance, unless the title explicitly misleads as to the
source or the content of the work.” Id. at 999. In Keller,
we rejected EA's argument that the Rogers test should be
extended to right-of-publicity claims. See 724 F.3d at 1279–
82. We explained that the Rogers test “was designed to
protect consumers from the risk of consumer confusion—
the hallmark element of a Lanham Act claim.” Id. at 1280.
In contrast, the right of publicity “does not primarily seek
to prevent consumer confusion.” Id. “Rather, it primarily
‘protects a form of intellectual property [in one's person] that
society deems to have some social utility.’ ” Id. (alteration in
original) (quoting Comedy III, 106 Cal.Rptr.2d 126, 21 P.3d
at 804). Thus, the Rogers test does not apply to the plaintiffs'
right-of-publicity claims.


*1180  E. The incidental use defense
 Finally, EA contends the plaintiffs' claims are barred by the
incidental use defense. EA did not assert this defense in the
district court. “We apply a general rule against entertaining
arguments on appeal that were not presented or developed
before the district court.” In re Mercury Interactive Corp. Sec.
Litig., 618 F.3d 988, 992 (9th Cir.2010) (internal quotation
marks omitted). That rule, however, is “discretionary, not
jurisdictional.” Id. We have recognized three circumstances
in which we have discretion to reach waived issues, including
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“ ‘when the issue presented is purely one of law and either
does not depend on the factual record developed below, or
the pertinent record has been fully developed.’ ” Id. (quoting
Bolker v. Comm'r, 760 F.2d 1039, 1042 (9th Cir.1985)). Under
the circumstances of this case, whether EA has established
a probability of prevailing on its incidental use defense is a
question of law that we can address on the existing record. We
therefore exercise our discretion to address the issue.


 The parties agree that the incidental use defense exists
under California law. We therefore assume, for purposes


of this opinion, that it does.5 The parties also rely on the
same cases and treatises to define the scope of the defense.
Under those authorities, “[a] number of factors are relevant,”
such as “(1) whether the use has a unique quality or value
that would result in commercial profit to the defendant; (2)
whether the use contributes something of significance; (3)
the relationship between the reference to the plaintiff and
the purpose and subject of the work; and (4) the duration,
prominence or repetition of the name or likeness relative to
the rest of the publication.” Aligo v. Time–Life Books, Inc.,
No. C 94–20707 JW, 1994 WL 715605, at *3 (N.D.Cal.
Dec. 19, 1994) (internal citations omitted). See also 5 J.
Thomas McCarthy, McCarthy on Trademarks and Unfair
Competition § 28:7.50 (4th ed. 2014) (“The mere trivial or
fleeting use of a person's name or image in an advertisement
will not trigger liability when such a usage will have only
a de minimis commercial implication.”); Stayart, 710 F.3d
at 723 (“For use of a person's name for advertising or trade
purposes to be actionable ... there must be a substantial
rather than an incidental connection between the use and the
defendant's commercial purpose.” (internal quotation marks
omitted)); Yeager v. Cingular Wireless, LLC, 673 F.Supp.2d
1089, 1100 (E.D.Cal.2009) (“The rationale underlying this
doctrine is that an incidental use has no commercial value.”);
Preston v. Martin Bregman Prods., Inc., 765 F.Supp. 116, 119
(S.D.N.Y.1991) (“Whether a use falls within this exception to
liability is determined by the role that the use of the plaintiff's
name or likeness plays in the main purpose and subject of the
work at issue.”). These factors support the plaintiffs' position
here.


*1181   Under the first and second factors, the former
players' likenesses have unique value and contribute to the
commercial value of Madden NFL. EA goes to substantial
lengths to incorporate accurate likenesses of current and
former players, including paying millions of dollars to license
the likenesses of current players. EA has acknowledged,
“[t]he Madden titles are successful in part because they allow


consumers to simulate play involving any of the 32 NFL
teams, using real NFL players.”


Having acknowledged the likenesses of current NFL players
carry substantial commercial value, EA does not offer a
persuasive reason to conclude otherwise as to the former
players. EA argues that, because there are several thousand
players depicted in Madden NFL, any individual player's
likeness has only a de minimis commercial value. There is no
basis for such a sweeping statement. EA includes only a small
number of particularly successful or popular historic teams.
EA also advertises the inclusion of those historic teams in


its promotional materials.6 Indeed, we rejected EA's similar
reasoning in Keller: “If EA did not think there was value in
having an avatar designed to mimic each individual player,
it would not go to the lengths it does to achieve realism
in this regard. Having chosen to use the players' likenesses,
EA cannot now hide behind the numerosity of its potential
offenses or the alleged unimportance of any one individual
player.” 724 F.3d at 1276 n. 7.


Under the third and fourth factors, the former players'
likenesses are featured prominently in a manner that is
substantially related to the main purpose and subject of
Madden NFL—to create an accurate virtual simulation of
an NFL game. See Preston, 765 F.Supp. at 119; Ladany
v. William Morrow & Co., Inc., 465 F.Supp. 870, 881
(S.D.N.Y.1978). EA has stated publicly it is dedicated to
“creating the most true-to life NFL simulation experience as
possible ... We want to accurately deliver an amazing NFL
experience in our game.” Accurate depictions of the players
on the field are central to the creation of an accurate virtual
simulation of an NFL game. Cf. Lohan, 924 F.Supp.2d at
455–56 (holding the incidental use defense applied when the
plaintiff's name was mentioned once in 104 lines of a song
and the mention was “entirely incidental to the theme of the
Song”). Therefore, EA has not established a probability of
prevailing on its incidental use defense.


IV. Conclusion


EA has not shown that its unauthorized use of former players'
likenesses in the Madden NFL video game series qualifies
for First Amendment protection under the transformative use
defense, the public interest defense, the Rogers test or the
incidental use defense. Accordingly, we affirm the district


court's denial of EA's motion to strike.7
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AFFIRMED. All Citations


775 F.3d 1172, 113 U.S.P.Q.2d 1341, 43 Media L. Rep. 1073,
15 Cal. Daily Op. Serv. 128, 2015 Daily Journal D.A.R. 229


Footnotes
1 For purposes of this appeal, EA concedes the Madden NFL series uses the plaintiffs' likenesses.


2 EA does not seek to distinguish this case from Keller. Instead, EA states it “raises these arguments here to preserve
them for en banc review in this Circuit and/or United States Supreme Court review.”


3 Further, the court expressly stated in Keller that, like the Third Circuit in Hart v. Electronic Arts, Inc., 717 F.3d 141 (3d
Cir.2013), it “considered the potentially transformative nature of the game as a whole.” 724 F.3d at 1278.


4 Because we are bound by Keller, we do not reach EA's argument that Keller improperly failed to apply strict constitutional
scrutiny to the plaintiffs' right-of-publicity claims.


5 Although California courts have not yet held that the incidental use defense applies to right-of-publicity claims, the defense
is widely recognized. See 1 J. Thomas McCarthy, Rights of Publicity and Privacy § 6:31 (2d ed.2014) (citing “the general
rule that an insignificant or fleeting use of plaintiff's identity is not an infringement”); Stayart v. Google Inc., 710 F.3d 719,
723 (7th Cir.2013) (recognizing the incidental use as a defense to right-of-publicity claims under Wisconsin common law
and statute); Lohan v. Perez, 924 F.Supp.2d 447, 455 (E.D.N.Y.2013) (applying the incidental use defense to a right-of-
publicity claim under New York law); Hill v. Nat'l Collegiate Athletic Ass'n, 7 Cal.4th 1, 26 Cal.Rptr.2d 834, 865 P.2d 633,
648 n. 6 (1994) (en banc) (citing favorably the Restatement Second of Torts for the proposition that “mere incidental use
[is] not actionable” as “appropriation of [the] commercial or other value of [a] name or likeness”).


6 For example, the Official Game Guide for the 2006 edition of Madden NFL states: “Historic Rosters are back again. They
allow you to play ‘what if'-type games. For instance, you can replay the #78 Dallas Cowboys vs the #78 Steelers in Super
Bowl XIII. Just select the teams and away you go back in time to play the game. The players do not have their actual
names, but you can edit them if you want optimum realism.”


7 Because EA may preserve issues for en banc or Supreme Court review, see Singh v. Gonzales, 502 F.3d 1128, 1129
(9th Cir.2007), its appeal of issues foreclosed by Keller was not frivolous, and we deny the plaintiffs' request for costs
and attorneys' fees pursuant to California's anti-SLAPP statute and Federal Rule of Appellate Procedure 38.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030572187&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030572187&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031192869&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_1278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1278

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0293358388&pubNum=0161433&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029988183&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_723&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_723

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029988183&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_723&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_723

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029912793&pubNum=0004637&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_4637_455&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_455

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0000661&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_661_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_648

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0000661&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_661_648&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_648

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013133876&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_1129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1129

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013133876&pubNum=0000506&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_1129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1129

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR38&originatingDoc=I44e58c03960e11e49488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Previous Document






Tavoulareas v. Piro, 763 F.2d 1472 (1985)
246 U.S.App.D.C. 211


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


KeyCite Yellow Flag - Negative Treatment
 Distinguished by Young v. Wilham, N.M.App., May 25, 2017


763 F.2d 1472
United States Court of Appeals,


District of Columbia Circuit.


William P. TAVOULAREAS, Appellant,
Peter Tavoulareas


v.
Philip PIRO.


William P. TAVOULAREAS, Appellant,
Peter W. Tavoulareas


v.
The WASHINGTON POST COMPANY,


d/b/a The Washington Post,
a Delaware Corporation, et al.


Nos. 83–1604, 83–1605.
|


June 11, 1985.
|


Opinion on Rehearing En Banc June 11, 1985.*


Attorneys and Law Firms


**211  *1472  Edward Bennett Williams, David E. Kendall,
Kevin T. Baine, and Scott M. Matheson, *1473  **212
Jr., Washington, D.C., were on the Petition of Appellees The
Washington Post Co. and Patrick Tyler for Rehearing by the
Panel.


David Machanic, Washington, D.C., was on the Petition of
Appellee Philip Piro for Rehearing by the Panel.


H. Bartow Farr III, Robert D. Luskin, and Paul M. Smith,
Washington, D.C., were on the Petition of Appellee Sandy
Golden Regarding Petitions for Rehearing by the Panel.


On Petition to the Panel for Rehearing.


Before WRIGHT and SCALIA, Circuit Judges, and
MacKINNON, Senior Circuit Judge.


Opinion for the Court filed by Senior Circuit Judge
MacKINNON.


Dissenting statement filed by Circuit Judge SKELLY
WRIGHT.


MacKINNON, Senior Circuit Judge (SCALIA, Circuit Judge,
concurring):
Attorneys for the Washington Post Co. and Patrick Tyler
have requested this division of the court to rehear the


foregoing decision.1 However, the argumentative support for
the petition is fatally defective in three principal respects,
among others.


First, it ignores the evidence of record and misrepresents the
court's decision as a general “disparagement of investigative
reporting” that seeks to premise “constitutional malice” on
pure “hard-hitting investigative stories [and] ... high-impact
investigative stories of wrongdoing ... [by a] newspaper [that]
is generally vigorous in its efforts to seek out and report the
news.” Petition at 2–3. That description completely refuses to
recognize the evidence of very substantial “pressures ” and
lax editorial processes that were fully developed in the record
and that contributed materially to the finding by the jury that
the Post article on Tavoulareas recklessly disregarded the
truth. Media advocates, like those who have filed an amicus
brief in support of rehearing, should take a hard look at the
evidence in this case before attempting to come to the defense
of the Post's so-called “investigative reporting” as it appears
in this transcript. It is not normal “investigative reporting.”


Second, the Petition for Rehearing contains not one line
recognizing the reality that the Post is confronted with an
adverse jury verdict and that the law applicable to judgments
notwithstanding the verdict (j.n.o.v.) does not confer free
reign to override the credibility findings inherent in the jury
verdict. This case is not like Bose Corp. v. Consumers Union
of United States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984), which involved a bench trial and written
findings by the judge. Instead we must first determine what
findings of fact the jury verdict could be based upon. Neither
the petitioners nor the dissent recognizes this obligation,
much less applies the law applicable to jury findings in such
cases.


Third, the petition does not face up to the Peterson
memorandum, the general unreliability of sources, the
permissible effect on the jury verdict of the Post's failure
to introduce one line of the deposition of Comnas, who
was the Post's principal source, and to even recognize that
Checket personally contradicted Tyler's written note that he
had overheard Tavoulareas stating he personally dispatched
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Hoffmann to Atlas. This latter point also is contradicted by
Wolfe's testimony that he made the decision to send Hoffmann
to Atlas (Tr. 1098).


In sum, the Post presented a weak defense highlighted by the
complete failure to present one bit of the deposed testimony
of the principal source they allegedly relied upon for the story.
Their whole defense was dependent upon the credibility of
their few witnesses which the jury obviously did not believe
—and the jury was not required to believe them, because their
testimony in its critical aspects was specifically contradicted
*1474  **213  by plaintiff's witnesses which we find were


reasonably believable.


A. The Court's Task


This case required us to perform “the delicate and sensitive
task of accommodating the First Amendment's protection of
free expression of ideas with the common law's protection of
an individual's interest in reputation.”  Ollman v. Evans, 750
F.2d 970, 974 (D.C.Cir.1984) (en banc), cert. denied, 471 U.S.
1127, 105 S.Ct. 2662, 86 L.Ed.2d 278 (1985). Our duty was
twofold: to protect the “freedom of ... the press” privilege of
the First Amendment and to remedy harm to innocent persons
caused by abuse of that privilege. As was recognized in
Ollman, this task is by no means new and is clearly a difficult
one. The principle that “debate on public issues should be
uninhibited, robust, and wide-open,” Tavoulareas v. Piro, 759
F.2d 90, 166 (D.C.Cir.1985) (Wright, J., dissenting) (quoting
New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct.
710, 720, 11 L.Ed.2d 686 (1964)), must be reconciled with
“an individual's interest in his or her reputation [which] is
of the highest order,” Ollman, supra, at 974. Again, as was
emphasized in Ollman, the protection of one's reputation


is an eloquent expression of the respect historically
afforded the dignity of the individual in Anglo-American
legal culture. A defamatory statement may destroy
an individual's livelihood, wreck his standing in the
community, and seriously impair his sense of dignity and
self-esteem.


Id. (footnote omitted); accord, Herbert v. Lando, 441 U.S.
153, 169, 99 S.Ct. 1635, 1645, 60 L.Ed.2d 115 (1979).


It is within the framework of New York Times v. Sullivan
and its progeny that the two competing interests of robust
debate and the justifiable protection of individual reputations
must be accommodated. Petitioners Washington Post Co. and
Patrick Tyler first argue that the panel opinion “fundamentally


alters the very concept of ‘actual malice,’ ” that evidence
considered relevant in this case on the actual malice issue has
been held by the Supreme Court to have “no bearing” on that
issue, and—principally—that “cumulation” of the evidence
was improper. Petitioners then challenge the standards for
appellate review of the jury verdict. We address these
arguments below. Those arguments not addressed have been
adequately considered in the original opinion.


B. The Actual Malice Standard


The definition of “actual malice” is unmistakably clear: the
defamatory falsehood must be made with knowledge of its
falsity or with reckless disregard for the truth. Gertz v.
Robert Welch, Inc., 418 U.S. 323, 342, 94 S.Ct. 2997, 3008,
41 L.Ed.2d 789 (1974). This test is disjunctive, and the
panel opinion finds liability most clearly under the “reckless
disregard” standard. Tavoulareas v. Piro, 759 F.2d 90, 104
(D.C.Cir.1985). Despite present protestations by petitioners
to the contrary, the panel opinion points out that reckless
disregard is not the general tort concept but involves a
substantial state of mind inquiry. See, e.g., at 104 & n.13.
The question is whether sufficient evidence was adduced at
trial to show that The Washington Post, through its reporters
and editors, “in fact entertained serious doubts as to the truth
of [the] publication.” St. Amant v. Thompson, 390 U.S. 727,
731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968). This is
essentially a fact-bound inquiry, which was resolved against
the Post defendants by the jury. Given the wholesale rejection
of adverse inferences, and the author's willingness to rely on
extravagant speculation to conclude that Tavoulareas' motive
in establishing the Mobil-Samarco-Atlas relationship was to
benefit his son, it was reasonable for the jury to conclude, as
it must have, that the author entertained serious doubts about
the truth of the basic charge made by the article.


The defendants' petition represents to this court that “only
‘calculated falsehood’ is unprotected by the actual malice
standard.” Petition at 2. This is simply not *1475  **214  the
law. Garrison v. Louisiana, 379 U.S. 64, 75, 85 S.Ct. 209, 216,
13 L.Ed.2d 125 (1964), stated that both “the knowingly false
statement [i.e., calculated falsehood] and the false statement
made with reckless disregard of the truth [what we have here],
do not enjoy constitutional protection.” (Emphasis added).
See also Curtis Publishing Co. v. Butts, 388 U.S. 130, 153, 87
S.Ct. 1975, 1990, 18 L.Ed.2d 1094 (1967) (Opinion of Harlan,
J.) (recovery is permitted where “the publication involved
was deliberately falsified, or published recklessly despite
the publisher's awareness of probable falsity ”) (emphasis
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added); id. at 164, 87 S.Ct. at 1996 (Opinion of Warren,
C.J.) (“ ‘[A]ctual malice’ is not so restrictive that recovery
is limited to situations where there is ‘knowing falsehood’
on the part of the publisher of false and defamatory matter.
‘Reckless disregard’ for the truth or falsity, measured by the
conduct of the publisher, will also expose him to liability for
publishing false material which is injurious to reputation.”)
(emphasis added).


In Time, Inc. v. Pape, 401 U.S. 279, 291, 91 S.Ct. 633, 640, 28
L.Ed.2d 45 (1971), the Court, quoting St. Amant, supra, 390
U.S. at 731, 88 S.Ct. at 1325, returned to its prior opinions
which outlined by adjudication the definition of “a reckless
publication.” New York Times, the Court stated, required a
finding that “the publisher was aware of the likelihood that
he was circulating false information.” Garrison echoed this
necessity for a showing that a false publication be made
with “a high degree of awareness of ... probable falsity.” 379
U.S. at 74, 85 S.Ct. at 215. See also St. Amant, 390 U.S.
at 731, 88 S.Ct. at 1325. And recently in Herbert v. Lando,
the Court defined the standard as requiring a “subjective
awareness of probable falsity.” 441 U.S. at 156, 99 S.Ct.
at 1639 (quoting Gertz, 418 U.S. 323, 335 n.6, 94 S.Ct.
2997, 3005, n.6, 41 L.Ed.2d 789 (1974)). In painstaking
fashion, this court's opinion detailed the evidence which,
true to Supreme Court precedent, supports this definition
of liability. At 113–36. It is significant, as noted above,
that petitioners presently have left untouched three major
categories of evidence relevant to our reinstatement of the
jury verdict: (1) the Christine Peterson memorandum, which
we found indicated the publisher's “serious doubts”; (2)
the reliability of sources (except Comnas, who petitioners


presently maintain was reliable2); and (3) the “personally
dispatched”—Everett Checket conversation.


It is also most important to note that Peterson, the Post's copy
editor, placed the same interpretation on the article as that set
forth in the complaint and accepted by the jury, i.e., that it
charged:


... that Tavoulareas alone ... put together such a scheme for
the sake of his son's business career....


(J.A. 2486); at 114–15. That interpretation was fully
supported by the article and by the testimony at trial.


C. Proof of Actual Malice


1. The Editorial Process


Petitioners argue that the court's conclusion that the
defendants' selection of the most damaging and sensational
inferences from the evidence was probative of actual malice
is contrary to Time, Inc. v. Pape, 401 U.S. 279, 91 S.Ct.
633, 28 L.Ed.2d 45 (1971). Yet, as we pointed out, Pape
never said that such choices were irrelevant. The Court in
Pape was careful to limit its decision to the specific facts
of the case, id. at 292, 91 S.Ct. at 640, upon which the
Court ultimately was unwilling to impose liability for what
amounted to a single “misstatement,” id., or a “malapropism,”
Bose Corp. v. Consumers Union of United States, Inc., 466
U.S. at ––––, 104 S.Ct. at 1967. The present case involves not
a single misstatement or malapropism but rather a pattern of
construing the underlying events, despite serious doubts about
their truthfulness, to support a premature notion of the *1476
**215  story, conceived during the very first interview of a


source known to be highly biased and prejudiced.


Petitioners also assert that Pape holds “it is beyond the
province of any court or jury to consider the editorial ‘choices'
” that determine the variety of factual “shadings” of a news
account. Again, Pape neither holds nor suggests so. Pape
acknowledges that because press reports can contain “an
almost infinite variety of shadings,” the publisher is often
presented with a “set of choices” to be made. 401 U.S. at
286, 91 S.Ct. at 637. On the record in Pape, the Court
concluded that “Time's conduct [omitting the single word
“alleged”] reflected at most an error of judgment,” and that
“misstatements of this kind ” are protected. Id. at 292, 91 S.Ct.
at 640 (emphasis added). Nowhere does the Court in Pape
remove review of editorial choices from the province of the
judge or jury. Such an extreme position is irreconcilable with
the fact that the subjective state of mind is the very essence
of the tort.


Petitioners' contentions that judges and juries cannot review a
newspaper's editorial decisions are not supported by Herbert
v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979).
In Herbert, a public figure plaintiff sought discovery into
the editorial process of the media defendants. The defendants
refused to respond “on the ground that the First Amendment
protected against inquiry into the state of mind of those who
edit, produce, or publish, and into the editorial process.” Id.
at 157, 99 S.Ct. at 1639. In a clear rejection of the claim,
the Court reaffirmed that New York Times and its progeny
make it essential to proving liability that the plaintiff focus
on the defendant's conduct and state of mind. The Court
flatly refused to adopt the defendants' claim of privilege that
would “immunize from inquiry the internal communications
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occurring during the editorial process and thus place beyond
reach what the defendant participants learned or knew as the
result of such collegiate conversations or exchanges.” Id. at
171, 99 S.Ct. at 1646. In the words of the Court:


To erect an impenetrable barrier to the plaintiff's use of such
evidence [of editorial processes] on his side of the case is
a matter of some substance, particularly when defendants
themselves are prone to assert their good-faith belief in the
truth of their publications, and libel plaintiffs are required
to prove knowing or reckless falsehood with “convincing
clarity.” New York Times Co. v. Sullivan, 376 U.S. at 285–
286 [84 S.Ct. at 728–729].


441 U.S. at 170, 99 S.Ct. at 1646 (footnote omitted).


Thus, evidence of the editorial process through which
a challenged article passed is relevant, indeed almost
indispensable, to a defamation plaintiff's case. Petitioners'
claim that New York Times bars such evidence confuses
relevancy with the actual malice standard of proof, which
itself affords protection to media defendants and the First
Amendment. That the Court set a high standard of proof does


not mean that it also meant to exclude relevant evidence.3


2. Other Factors


Petitioners challenge the relevancy of what we held were
“other indicia of actual malice.” At 131.


Knowledge of Harm. The court's opinion finds the petitioners'
knowledge of harm likely to befall the plaintiff following
publication relevant to the actual malice determination.
Petitioners now object that this conclusion contravenes
the law of this *1477  **216  circuit as enunciated in
Washington Post Co. v. Keogh, 365 F.2d 965 (1966), cert.
denied, 385 U.S. 1011, 87 S.Ct. 708, 17 L.Ed.2d 548 (1967).
According to petitioners, the publisher's knowledge of harm
“is not probative” of actual malice. What Keogh in fact says,
however, is that “the seriousness of a charge, in itself, is not
probative of recklessness.” Id. at 970 (emphasis added). It
is perfectly consistent with Keogh to say that such evidence
is relevant. Moreover, we find unpersuasive petitioners'
suggestion that the Supreme Court's failure to mention this
factor indicates that Court's sub silentio rejection of it. On its
face, the contention that knowledge of harm is irrelevant is
absurd. A small amount of support would presumably suffice
to render an apparently innocuous statement immune from a
finding of actual malice. A reporter's interview with a single
unidentified person claiming to have been a witness would be


adequate, one supposes, to immunize the statement that Mr.
Tavoulareas wore a dark suit and a blue tie at a certain public
event. To say that similarly slim support would immunize
the statement that Mr. Tavoulareas tried to assassinate the
president is to ignore the fact that the requisite degree of care
(and hence the existence of recklessness) depends, in this area
of tort law as elsewhere, upon the perceived danger of harm.


Lack of Deadline Pressure. This story was not “hot news.”
That “[a]bsence of time pressure ... is evidence that the jury
could fairly consider” is documented extensively in the panel
opinion. At 131 (emphasis added).


Failure to Retract. Evidence of the Post's steadfast refusal
to retract was properly considered as bearing on the issue
of actual malice. It in no way demonstrates the irrelevance
of this evidence to point out, as petitioners do, that it
may sometimes demonstrate the lack of malice—as showing
continued genuine belief in the published account. As we
noted in our opinion, at 132 n.51, relevant evidence may
often point in one direction or the other, depending upon
the circumstances—as in a criminal trial ownership of the
murder weapon may tend to show guilt or, if the defendant
was too clever to use his own weapon and had others readily
at hand, may tend to show innocence as well. It is for the
jury to decide which conclusion the circumstances justify. In
this case the overwhelming evidence showing that the Post
article was wrong, some of which was brought to the Post's
attention in a detailed, four-page letter from Tavoulareas
and in his subsequent conversation with Post management
officials, justified the conclusion that the failure to retract
displayed a blatant lack of concern for damage wrongfully
done to Tavoulareas' reputation—which tends to reinforce the
belief that such an attitude permeated the Post's treatment
of this story from the outset. As petitioners point out, the
Supreme Court in New York Times decided not to rely on
evidence of a failure to retract as proof of actual malice. But
that was a fact-specific conclusion, far from enunciating a
general rule. 376 U.S. at 286, 84 S.Ct. at 729 (“Whether or not
a failure to retract may ever constitute such evidence [of actual
malice], there are two reasons why it does not here.”). It is
entirely consistent with New York Times that “[u]nder certain
circumstances evidence [of a refusal to retract] ... might be
relevant in showing recklessness at the time the statement was
published.” Restatement (Second) of Torts § 580A comment
d (1977).


3. The Cumulative Nature of the Evidence
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According to petitioners, the evidence of actual malice does
not gain probative force through “cumulation.” This is an
unreasonable view and is simply not the law.


Our “cumulation” of evidence on the actual malice issue—
which petitioners claim worked some new advantage into a
libel plaintiff's case—is based on well-settled principles of
law. Since Goldwater v. Ginzburg, it has been recognized that


the jurors ... should consider all the evidence concerning
[defendants'] acts and conduct in publishing [the piece] in
*1478  **217  deliberating upon whether the defendants


published with actual malice. There is no doubt that
evidence of negligence, of motive and of intent may be
adduced for the purpose of establishing, by cummulation
and by appropriate inferences, the fact of a defendant's
recklessness or of his knowledge of falsity.


414 F.2d 324, 342 (2d Cir.1969), cert. denied, 396 U.S. 1049,
90 S.Ct. 701, 24 L.Ed.2d 695 (1970) (emphasis added) (citing
Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975,
18 L.Ed.2d 1094 (1967)). And recently in Bose Corp. v.
Consumers Union of United States, Inc., the court of appeals
reaffirmed this “accumulation” principle, noting:


A court typically will infer actual malice from objective
facts. Oakes, [Proof of Actual Malice in Defamation
Actions: An Unresolved Dilemma, 7 Hofstra L.Rev. 655,
666–67 (1979) ] (quoting Washington Post Co. v. Keogh,
365 F.2d 965 (D.C.Cir.1966), cert. denied, 385 U.S. 1011
[87 S.Ct. 708, 17 L.Ed.2d 548] ... (1967)). These facts
should provide evidence of negligence, motive, and intent
such that an accumulation of the evidence and appropriate
inferences supports the existence of actual malice....


692 F.2d 189, 196 (1st Cir.1982), aff'd, 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984) (emphasis added).


That no piece of evidence in a defamation suit alone will
support a verdict does not mean that together all the evidence
may not be clear and convincing. Pieces to a jigsaw puzzle
sometimes appear nothing more than scattered fragments, but
when placed together in proper fashion they create a clear
picture.


4. Evidence of Pressure The Post Placed on Reporters and its
Relationship to The Post's Investigative Reporting


Petitioners object to what they term “the majority's
disparagement of investigative reporting.” This claim as
stated raises concern because it is incorrect and misperceives


the thrust of that section of the opinion. It thus warrants some
extended discussion here.


The focus of this section of the opinion is on the evidence
that Assistant Managing Editor Robert Woodward placed
excessive pressure on reporters to produce high-impact
stories. The editor admitted he told his reporters that “you
have to have a compulsive need to succeed ... and to want
desperately to please your boss.” At 121 (emphasis added).
Evidence was also presented that “the boss” was “looking for
something [he] called a holy shit story,” At 121—presumably
a story so startling in its revelations as to cause the reader
to exclaim in this fashion. We held that the jury was entitled
to consider this pressure for shocking exposés in evaluating
the state of mind of those responsible for the Tavoulareas
story. Thus, the situation was very much like that in Curtis
Publishing Co. v. Butts, where Justice Harlan, noting the
probative effect there of editorial pressures to publish such
“high-impact” investigative stories, concluded:


The Saturday Evening Post was anxious to change
its image by instituting a policy of “sophisticated
muckraking,” and the pressure to produce a successful
exposé might have induced a stretching of standards. In
short, the evidence is ample to support a finding of highly
unreasonable conduct constituting an extreme departure
from the standards of investigation and reporting ordinarily
adhered to by responsible publishers.


388 U.S. 130, 158, 87 S.Ct. 1975, 1993, 18 L.Ed.2d 1094
(1967) (Opinion of Harlan, J.) (emphasis added). See also id.
at 162, 169, 87 S.Ct. at 1995, 1999 (Warren, C.J., concurring
in the result).


These excerpts from Supreme Court opinions suffice, if
reason alone would not, to demonstrate that managerial
pressure to produce sensationalistic stories is relevant to the
malice determination and is therefore properly admissible.
The Post's conviction that such evidence cannot be considered
is apparently a recently acquired one, since extensive
examination of Robert Woodward on this subject was
admitted at *1479  **218  trial without objection from the
defendant's experienced counsel.


The Post's argument seeks to equate our holding on this point
with a general disparagement of investigative journalism.
The equation is false, unless one thinks that investigative
journalism cannot be distinguished from irresponsible
sensationalism. Here again, the Post's position is a recently
adopted one. In the self-criticism which that paper undertook
after exposure of the so-called “Jimmy's World” hoax, a series
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of articles published by the Post, within 10 months of the
Tavoulareas story, concerning an 8-year-old heroin addict—
articles successfully nominated for a Pultizer Prize but later
shown to be a fabrication—the Post displayed an apparent
awareness that a proper zeal for investigative journalism and
a distorting pressure for titillating exposés are two different
things. The paper wrote:


The troubling question is whether pressure on the staff
distorts the news published in the paper....


Lewis Simons of Metro says: “Pressures are so great to
produce, to go beyond excellence to the ‘holy s–––’ story.
Everyone knows that's what the editors want: The pressure
is to get the incredible story, the extraordinary story.


“People want to succeed. They bust their ass to succeed
here.... It can result in overselling a story....”


....


[S]ome reporters said they felt strongly that the “system”
at The Post has editors making demands on reporters that
cannot be met. That reporters are made to feel they are
failures when they cannot meet those demands....


....


... Editors are somewhat infected too....
The Washington Post, Apr. 19, 1981, at A15.


“... [Coleman (city editor) ] said he believed the story,”
Applin-Brownlee recalls now. “I didn't have to ask why. He
believed it because he wanted to.”


Id. at A13. We note this self-assessment not, of course, to
demonstrate that undue pressure likely to produce knowingly
false stores existed at the Post during the period in question
here. That judgment was for the jury, to be made on the
basis of the evidence on the point introduced at trial. But
the Post's assertion of the utter irrelevance of that evidence
—and its accompanying accusation that our disagreement is
a manifestation of hostility towards investigative journalism
—rings particularly hollow beside its own earlier expression
of concern regarding the same consequences of the same
phenomenon. In its search for the truth of this matter, the
jury need no more blind itself to the effects of undue pressure
for startling exposés than the Post did. And by declining to
immunize such undue pressure through the creation of a novel
First Amendment rule that this obviously relevant evidence
cannot be considered, this court no more shows itself to be
an enemy of investigative journalism than did the members


of the Post's staff who criticized the same excess. In short, it
seems to us that it is the Post, rather than the opinion of this
court, which disparages investigative journalism by equating
its pursuit with the pursuit of sensationalism that the evidence
here at issue tended to establish.


D. The Duty of Independent Review


Petitioners first maintain that our conclusion that our
independent judgment need not be applied to each separate
fact determination forming the basis for the constitutional
fact determination of actual malice conflicts with Bose's
requirement that we “independent[ly] assess[ ] ... the evidence
germane to the actual malice determination.” 466 U.S. at ––––
n.31, 104 S.Ct. at 1967 n.31. We found no such conflict. The
question is how deep into the initial fact finding process an
appellate court must delve in a libel appeal. We explained in
detail that Bose's statement that “First Amendment questions
on ‘constitutional fact’ compel this Court's de novo review,”
id. at ––––n.27, 104 S.Ct. at 1964 n.27, must be limited to the
ultimate constitutional *1480  **219  fact, or else all factual
determinations in a First Amendment case would be for the
court. At 108. This states the “constitutional responsibility
that cannot be delegated to the trier of fact.” Bose, at ––––,
104 S.Ct. at 1959. Appellate courts are not to examine the
evidence of both parties and then decide which to believe. For
nothing in New York Times or Bose suggests that we deprive
the trier of fact of its opportunity to assess credibility (“the
constitutionally-based rule of independent review permits this
opportunity to be given its due,” Bose, at ––––, 104 S.Ct.
at 1959; accord Patton v. Yount, 467 U.S. ––––, ––––, 104
S.Ct. 2885, 2893, 81 L.Ed.2d 847 (1984)) or that we set aside
jury determinations on preliminary factual issues. Indeed,
given our appellate posture, which is far removed from the
fact finding process, such second-guessing of preliminary
evidence would require this court to perform a function for
which we are simply unequipped. Thus, it is the application
of the rule (the constitutional function) rather than the finding
of subsidiary facts to which Bose primarily speaks. Bose, 466
U.S. at –––– – –––– & n.16, 104 S.Ct. at 1959–60 & n.16, 80
L.Ed.2d 502.


Petitioners argue that, by virtue of our refusal both to make
“a general appraisal of the evidence,” at 109, and to evaluate
evidentiary inferences in favor of the defendants, at 133,
we “ignored” our duty to review the “whole record.” To
petitioners it is irrelevant that this case comes to us in a j.n.o.v.
posture from a trial court's reversal of a jury verdict. They
utterly fail to mention that fact, let alone attempt to reconcile
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the j.n.o.v. posture of this case with our duty to conduct
an independent review of the whole record—beginning with
the facts obviously found by the jury. Petitioners give no
indication how they would treat credibility evidence, let
alone how they should, or for that matter could, make
evidentiary findings concerning subsidiary factual issues. In
applying the j.n.o.v. standard, we were required to draw
all reasonable inferences in favor of the jury verdict. That
we have done. To have drawn inferences against the jury
verdict, as petitioners suggest, would have engaged this court
in the task of redeciding purely factual issues and ignoring
many credibility findings obviously made by the jury, rather
than reviewing the record to determine if the evidence could
constitutionally support the verdict. Time, Inc. v. Pape, 401
U.S. 279, 284, 91 S.Ct. 633, 636, 28 L.Ed.2d 45 (1971).


That we grant inferences in favor of the jury verdict does not
mean that we did not review the “whole record.” Quite the
contrary. We reviewed the whole record to assess whether
all the evidence, taken with the inferences reasonably to be
drawn in favor of the jury verdict, was sufficient to satisfy
us that the proof was adequate to cross the constitutional
threshold. Bose, 466 U.S. at ––––, 104 S.Ct. at 1965. We
were satisfied that it was. Had reasonable inferences from
all the evidence not been capable of establishing clear and
convincing proof of fault, the judgment of the district court
would necessarily have been affirmed.


Conclusion


Defamation cases present difficult questions. This case has
proven that. Controversies such as this one, however, are
decided on their merits, not by reference to statistical studies
for appellate reversal of libel verdicts. See Petition at 7 n.
8. As we have stated, the issue is not whether we would
have decided the case differently had we sat in the jury box.
Rather, it is “ ‘whether [all the evidence in the record] could
constitutionally support a judgment’ for the plaintiff.” Time,
Inc. v. Pape, 401 U.S. 279, 284, 91 S.Ct. 633, 637, 28 L.Ed.2d
45 (1971) (quoting New York Times, 376 U.S. at 284–85, 84
S.Ct. at 728–29) (citations omitted) (emphasis added). We
adhere to our conclusion that


this is a case where the record demonstrates that a properly
instructed jury found liability, that clear and convincing
evidence supports its verdict so far as liability is concerned,
and that it was improper for the trial court to reweigh


*1481  **220  the jury's findings on credibility and arrive
at a judgment n.o.v.


At 137.


The Petitions for Rehearing are, by the division, denied.


Order accordingly.


SKELLY WRIGHT, Circuit Judge, dissenting.
I dissented from the panel decision in Tavoulareas v. Piro,
759 F.2d 90 (1985). Since the full court has voted to vacate
the panel decision and hear this case en banc, I believe it
inappropriate to comment further on the merits at this time.


Before ROBINSON, Chief Judge, and WRIGHT, TAMM,
WALD, MIKVA, EDWARDS, GINSBURG, BORK,
SCALIA and STARR, Circuit Judges.


ON SUGGESTIONS FOR REHEARING EN BANC


PER CURIAM.


Appellees' suggestions for rehearing en banc have been
circulated to the full Court. A majority of the judges in regular
active service have voted in favor thereof. Accordingly, it is


ORDERED, by the Court en banc, that these cases will be
reheard by the Court sitting en banc, and it is


FURTHER ORDERED, by the Court en banc, that this
Court's Judgment and opinion of April 9, 1985, are vacated
except to the extent they affirmed the judgment of the District
Court notwithstanding the verdict in favor of appellee Sandy
Golden. And, it is


FURTHER ORDERED, by the Court en banc, on its own
motion, that the opinion of the panel majority on denial of the
petition for panel rehearing, issued this date, be, and the same
hereby is, vacated, and it is


FURTHER ORDERED, by the Court en banc, that the Clerk
is directed to issue a partial mandate with respect to the
portions of the opinion and judgment of April 9, 1985,
affirming the judgment notwithstanding the verdict in favor
of appellee Golden.
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Counsel will be advised by a subsequent order of the future
course of proceedings in these cases.


Circuit Judges TAMM and SCALIA would deny the
suggestions for rehearing en banc.


Circuit Judge BORK did not participate in this order.


All Citations


763 F.2d 1472 (Mem), 246 U.S.App.D.C. 211


Footnotes
* Opinion and judgment vacated. See p. 1481.


1 Appellee Philip Piro petitions for rehearing and adopts the reasons stated in the Post's petition. Appellee Sandy Golden
states that he does not seek rehearing of the panel's affirmance of the judgment entered by the district court in his favor.


2 Given that the Post placed primary reliance on Comnas, it comes as no surprise that the jury refused to credit statements
attributed to him when not one word of his testimony was placed into the record.


3 Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 41 L.Ed.2d 730 (1974), cited by petitioners, struck
down as undue interference with the editorial process a Florida statute granting political candidates a right to reply to
editorials critical of them. The case is factually distinguishable and, in any event, inapposite in light of Herbert v. Lando,
441 U.S. 153, 168, 99 S.Ct. 1635, 1644, 60 L.Ed.2d 115 (1979) (“[i]t is incredible to believe that the Court in Columbia
Broadcasting System [412 U.S. 94, 93 S.Ct. 2080, 36 L.Ed.2d 772 (1973) ] or in Tornillo silently effected a substantial
contraction of the rights preserved to defamation plaintiffs in Sullivan, Butts, and like cases”).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Defendant pled guilty and was convicted in the United States
District Court for the Western District of Texas, Samuel Fred
Biery, Jr., J., of illegal reentry into the United States, and
his sentence was enhanced on the basis of a prior conviction
for illegally transporting aliens. Defendant appealed. The
Court of Appeals, E. Grady Jolly, Circuit Judge, held that
term “aggravated felony,” as used in that section of the
federal sentencing guidelines governing unlawfully entering
or remaining in the United States, includes illegal transport
of aliens.


Affirmed.


Politz, Circuit Judge, filed dissenting opinion.
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*327  Joseph H. Gay, Jr., U.S. Attorney, Mark Randolph
Stelmach, Assistant U.S. Attorney, San Antonio, TX, for
Plaintiff–Appellee.


Henry Joseph Bemporad, San Antonio, TX, for Defendant–
Appellant.


Appeal from the United States District Court for the Western
District of Texas.


Before POLITZ, JOLLY and DUHÉ, Circuit Judges.


Opinion


E. GRADY JOLLY, Circuit Judge:


The issue presented in this appeal is one of statutory
construction. Its resolution will determine whether
Juvenito Monjaras–Castaneda's crime of conviction, illegally
transporting aliens, is an aggravated felony, thereby requiring
an enhanced sentence.


I


On September 24, 1992, six people illegally crossed the Rio
Grande into the United States near Eagle Pass, Texas. They
continued to Smiley, Texas, where they joined Juventino


Monjaras–Castaneda (“Monjaras”).1 He was supposed to take
them to Waco, Texas, but a traffic accident on September 26
ended the trip. The police arrested Monjaras and the rest of
the group.


Monjaras later pled guilty to transporting aliens in violation
of 8 U.S.C. § 1324(a)(1)(B)(now § 1324(a)(1)(A)(ii)) and
was sentenced to six months' imprisonment. After serving his
sentence, he was deported. He reentered the country two years
later and was again deported in 1996. In 1998, the border
patrol arrested him, along with his brother, near Carrizo
Springs, Texas.


This time, Monjaras pled guilty to illegal reentry into the
United States in violation of 8 U.S.C. § 1326(a) & (b)(2). The
district court sentenced him to 46 months' imprisonment. In
calculating this sentence, the district court increased the base
offense level by 16 under U.S.S.G. § 2L1.2(b)(1)(A) because
of Monjaras's 1992 aggravated felony conviction for illegally
transporting aliens. In rejecting Monjaras's objection to the
enhancement, the district court explained that Monjaras's
earlier six-month prison sentence had not been a sufficient
deterrent to stop him from returning to the United States.
Monjaras now challenges the sentence enhancement by
arguing that illegally transporting aliens does not fall within
the definition of “aggravated felony” for purposes of U.S.S.G.
§ 2L1.2(b)(1)(A).


II
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A


There is only one issue before us on appeal: whether the


term “aggravated felony” *328  in § 2L1.2(b)(1)(A)2 of
the federal sentencing guidelines includes illegal transport
of aliens. Application Note One to this section explains that
“[a]ggravated felony is defined at 8 U.S.C. § 1101(a)(43).”
U.S.S.G. § 2L1.2, comment, n. 1. Under 8 U.S.C. § 1101(a)
(43)(N), “The term ‘aggravated felony’ means—... an offense
described in paragraph (1)(A) or (2) of section 1324(a) of this
title (relating to alien smuggling).” Monjaras concedes that 8
U.S.C. 1324(a)(1)(A) describes the offense of illegal transport
of aliens, along with several other offenses related to illegal


aliens.3


It seems straightforward that Monjaras's illegal-transport-of-
aliens conviction qualifies him for the increased punishment,
but Monjaras makes three statutory construction arguments to
the contrary. All three concern the parenthetical in 8 U.S.C. §
1324(a)(1)(A), “(relating to alien smuggling).”


First, Monjaras contends that under the plain meaning of §
1324(a)(1)(A), a conviction for transporting aliens does not
“relate to alien smuggling.” He points out that “smuggling”
involves crossing a national border. Monjaras then concludes
that the only way to give effect to the phrase “relating to
alien smuggling” is to limit the scope of § 1101(a)(43)(N)
to include only the crimes in § 1324(a) that involve alien
smuggling.


Second, Monjaras supports his proposed construction by
arguing that it is consistent with other provisions of
the Immigration and Nationality Act and the sentencing
guidelines interpreting them. He begins by arguing that
“smuggling” in § 1101(a)(43)(N) should have the same
meaning as in 8 U.S.C. § 1251(a)(1)(E) (recodified at 8
U.S.C. § 1227). That section defines “smuggling” as having
“encouraged, induced, assisted, abetted, or aided any other
alien to enter or to try to enter the United States in violation


of the *329  law.” Monjaras then cites case law4 interpreting
§ 1251(a)(1)(E) to require entry into the United States in
order to qualify as “smuggling.” He next points to the title
of U.S.S.G. § 2L1.1, “Smuggling, Transporting, or Harboring
an Unlawful Alien.” Since it separates “smuggling” and
“transporting” as two different offenses, Monjaras believes
we should treat each differently.


Third, Monjaras contends that we must construe any
ambiguity in § 1101(a)(43)(N) in his favor under the rule of
lenity.


The government responds with the following five arguments
of its own. First, the intent of Congress has been to expand


the definition of “aggravated felony.”5 Second, the plain
meaning of § 1101, § 1324, and U.S.S.G. § 2L1.2 includes
transportation of aliens because that offense is expressly
enumerated in § 1101(a)(43)(N). Third, the government
argues that the “relating to” parenthetical merely describes
the general nature of the felonies in § 1324(a)(1)(A) rather
than which of those felonies apply to § 1101(a)(43)(N).
Fourth, even if the “relating to” parenthetical is restrictive,
not descriptive, a broad reading of “relating to” still includes
transporting aliens. Fifth, the rule of lenity does not apply
because the two statutes and the sentencing guidelines are
unambiguous.


B


 We review the district court's application of the sentencing
guidelines de novo, United States v. Hinojosa–Lopez, 130
F.3d 691, 693 (5th Cir.1997), and conclude that “aggravated
felony” in U.S.S.G. § 2L1.2(b)(1)(A) includes transportation
of aliens. The central question is whether the parenthetical in
§ 1101(a)(43)(N) is descriptive or restrictive.


 The process of statutory construction begins with an
examination of the statute's actual language. United States
v. Alvarez–Sanchez, 511 U.S. 350, 356, 114 S.Ct. 1599, 128
L.Ed.2d 319 (1994). The language at issue is from § 1101(a)
(43)(N): “The term ‘aggravated felony’ means—... an offense
described in paragraph (1)(A) or (2) of section 1324(a) of this
title (relating to alien smuggling).”


An examination of this language reveals that the
parenthetical, “(relating to alien smuggling)” refers to
“paragraph (1)(A) or (2) of section 1324(a) of this title,” not
“offense.” The conventional rules of grammar demonstrate
this. See Norman J. Singer, 2A Sutherland Statutory
Construction § 45.13, at 78 (5th ed.1992)(“[L]egislators can
be presumed to rely on conventional language usage.”). If
the parenthetical referred to “offense,” it would have been
placed directly after that word. The parenthetical instead has
been placed in the prepositional phrase introduced by “in,” of
which “paragraph” is the subject. See John E. Warriner and
Francis Griffith, English Grammar and Composition 37–40
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(Heritage ed., Harcourt Brace Jovanovich 1977)(discussing
prepositional phrases).


This examination indicates that the parenthetical is more
reasonably interpreted as descriptive rather than limiting. If
the parenthetical referred to “offenses,” then the statute would
effectively read: “offense[s] (relating to alien smuggling)
described in paragraph (1)(A) or (2) of section 1324(a) of this
title,” which obviously would be a very different proposition
that would clearly favor Monjaras's interpretation. But, alas,
that is not the way the statute is written.


Reading the parenthetical to refer to “paragraph” does not
end our inquiry, however, because there are still two possible
interpretations. Should we read it as *330  “the offenses
described in paragraph (1)(A) or (2) that are smuggling
offenses,” or as “the offenses described in paragraph (1)(A)
or (2), which generally deals with smuggling offenses”?


 We read the parenthetical descriptively based on the general
context and structure of § 1101(a)(43). Courts have often
construed parentheticals in statutes in this manner based
on these two considerations. See, e.g., Quarles v. St. Clair,
711 F.2d 691, 700 n. 28 (5th Cir.1983)(concluding that
parenthetical in 42 U.S.C. § 602(a)(28) was for clarification
purposes only); United States v. Herring, 602 F.2d 1220, 1223
(5th Cir.1979)(holding that parenthetical in 18 U.S.C. § 1961
was “merely to aid identification of [18 U.S.C.] § 2314 rather
than to limit”); United States v. Kassouf, 144 F.3d 952, 959–
60 (6th Cir.1998)(finding parenthetical in 26 U.S.C. § 6531(6)
descriptive); United States v. Garner, 837 F.2d 1404, 1419
(7th Cir.1987)(finding parenthetical in 18 U.S.C. 1961(1)(B)
“mere ‘visual aids,’ designed to guide the reader through what
would otherwise be a litany of numbers”).


The context in which the parenthetical appears in this case
suggests its descriptive nature. Section 1101(a)(43) contains
a long list of aggravated felonies that it references by
section number. Without any descriptions of what this “litany
of numbers” referred to, determining whether an offense
qualified as an aggravated felony would be a long and arduous
process. One would need to look up each section number
in the Code to get to the right one. The parentheticals here
provide an “aid to identification” only.


The government makes a strong structural argument by
pointing to parentheticals in § 1101(a)(43) that are indeed
expressly limiting. One example is § 1101(a)(43)(F), which
reads “a crime of violence (as defined in § 16 of Title


18, but not including a purely political offense) for which
a term of imprisonment is at least one year.” (Emphasis
added.) Another is § 1101(a)(43)(J): “an offense described ...
in section 1084 (if it is a second or subsequent offense
).” (Emphasis added.)


 Congress thus clearly demonstrated its ability to exclude
some specific offenses from those listed in the more
general sections. We will not therefore infer exclusion in §
1101(a)(43)(N), especially since transportation of aliens is
specifically enumerated in § 1324(a). “A parenthetical is, after
all, a parenthetical, and it cannot be used to overcome the
operative terms of the statute.” Cabell Huntington Hospital,
Inc. v. Shalala, 101 F.3d 984, 990 (4th Cir.1996).


The phrase “relating to alien smuggling” does describe
the offenses in § 1324(a). All involve the transportation,
movement, and hiding of aliens into and within the United
States.


 We can quickly dispose of Monjaras's arguments. We have
already addressed the statute's plain meaning and need not
restate our reasoning. Since that meaning is plain, use of the
rule of lenity is not warranted. The rule applies only when the
statute is ambiguous. United States v. Shabani, 513 U.S. 10,
17, 115 S.Ct. 382, 130 L.Ed.2d 225 (1994) (citations omitted);
United States v. Luna, 165 F.3d 316, 324 (5th Cir.1999).
Finally, the provision of the Immigration and Nationality
Act that Monjaras relies on simply defines smuggling, which
is irrelevant to our inquiry. And Monjaras's restatement of
the title of U.S.S.G. § 2L1.1, “Smuggling, Transporting, or
Harboring an Unlawful Alien,” indicates that smuggling and
transporting should be treated together, not separately, for
purposes of this guideline.


Even if Monjaras were correct that the parenthetical is
limiting, he ignores the “relating to” portion of “(relating to
alien smuggling).” Transporting aliens is quite often “related
to” smuggling. This was especially true in Monjaras's case,
where the transportation was merely one step in smuggling
the six illegal aliens from Mexico and Waco.


*331   As a result, we conclude that the parenthetical
“(relating to alien smuggling)” acts only to describe, not
to limit the “offenses described in paragraph (1)(A) or (2)


of section 1324(a).”6 Transporting aliens, therefore, is an
aggravated felony for purposes of U.S.S.G. § 2L1.2(b)(1)(A).


For the reasons stated herein, we AFFIRM.
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AFFIRMED.


POLITZ, Circuit Judge, dissenting:
Persuaded that Congress and the Sentencing Commission
did not intend for mere transportation of aliens without
a corresponding act of smuggling to be considered an
aggravated felony, I respectfully must dissent.


As the majority has noted, Juventino Monjaras–Castaneda
pled guilty to being found in the United States after previously
having been deported, resulting in a base offense level of eight
under the Guidelines. With an acceptance of responsibility
adjustment, the sentencing range would have been 10–16


months.1 The district court, however, applied a 16–level
enhancement under USSG § 2L1.2(b)(1)(A), which, with
an acceptance of responsibility adjustment, resulted in a
Guideline range of 46–57 months. Monjaras was sentenced to
46 months imprisonment.


USSG § 2L1.2(b)(1)(A) requires the 16–level increase in the
base offense level if the defendant previously was deported or
removed after a criminal conviction provided the conviction
was for an “aggravated felony.” Application note one to §
2L1.2 observes that an aggravated felony “is defined at 8
U.S.C. § 1101(a)(43) without regard to the date of conviction
of the aggravated felony.” Under 8 U.S.C. § 1101(a)(43)
(N), an “aggravated felony” includes “an offense described in
paragraph (1)(A) or (2) of section 1324(a) of this title (relating
to alien smuggling).”


Monjaras previously had been deported because he was
convicted of transportation of aliens under 8 U.S.C. § 1324(a)
(1)(A). In that offense, Monjaras met six undocumented aliens
in Smiley, Texas, near San Antonio, and began driving them
to Waco. Because the transportation offense of which he was
convicted did not involve bringing aliens across the border,
Monjaras contends that the crime is not one “relating to alien
smuggling” and cannot be used for the § 2L1.2(b)(1)(A)
sentencing enhancement.


Although the majority correctly frames the issue, I must
disagree with its resolution. By concluding that the
parenthetical phrase “relating to alien smuggling” is merely
a description of the crimes in § 1324(a), the majority
necessarily ignores both the plain language of the statute and
the structure of other immigration provisions.


The fundamental rule of statutory construction requires that


courts give effect to every word in a statute.2 “Smuggling”
is defined as the “fraudulent taking into a *332  country,


or out of it, merchandise which is lawfully prohibited.”3


Consequently, because “alien” is defined as a non-citizen or


non-national of the United States,4 “alien smuggling” would
be the illegal taking of a noncitizen into the country, an action
which, to me, entails a crossing of the border. Further, there
are several crimes listed in § 1324(a)(1) & (2) that do not
involve the bringing of aliens into the United States, such


as encouraging aliens to enter the country,5 and concealing,


harboring, or shielding them from detection.6 I am of the
belief that if Congress had intended to include any crime
listed in § 1324(a)(1) or (2) as an aggravated felony, it simply
would have said so. That it chose not to do so but, rather, used
the “relating to alien smuggling” language is not properly


weighed by the majority in my view.7


My resolution is buttressed by the construction of other
immigration provisions. For example, § 1324 sets more
serious penalties for offenses which involve the bringing of
aliens into the United States as compared to the harboring,
transporting, and concealing offenses, in which the alien


already is in the country.8 Additionally, elsewhere in the
Immigration and Nationality Act “smuggling” is defined as
having “encouraged, induced, assisted, abetted, or aided any
other alien to enter or to try to enter the United States


in violation of law.”9 Likewise, the disjunctive division of
Guideline provision titles such as “Smuggling, Transporting,


or Harboring an Unlawful Alien”10 indicates a distinction


between smuggling and transporting offenses.11


Further, the majority ignores the rule of lenity, which
requires that ambiguities in federal statutes or sentencing
enhancements are to be considered in the defendant's favor
and are not to be construed in a way that maximizes the


penalty.12 Because Congress and the Sentencing Commission
did not define “alien smuggling” and the crimes that relate to
the smuggling, it would appear that there exists an ambiguity
in the statute that should have resulted in an interpretation
favorable to Monjaras.


Finally, the very seriousness of the 16–level enhancement
cannot go unnoticed. Using the bottom of the Guideline
range, the aggravated felony enhancement caused a four-fold
increase in Monjaras' sentence. *333  In my opinion the
majority's holding relies on far too slender a reed to warrant
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this dramatic increase. Convinced that Congress meant to
require a border-crossing element when it authorized an
aggravated felony enchantment for crimes “relating to alien
smuggling,” I must dissent.


All Citations


190 F.3d 326


Footnotes
1 Monjaras had already met with the group in Mexico to arrange the trip.


2 This section of the sentencing guidelines is titled “Unlawfully Entering or Remaining in the United States,” and reads:
(a) Base Offense Level: 8
(b) Specific Offense Characteristic
(1) If the defendant previously was deported after a criminal conviction, or if the defendant unlawfully remained in


the United States following a removal order issued after a criminal conviction, increase as follows (if more than
one applies, use the greater):
(A) If the conviction was for an aggravated felony, increase by 16 levels.
(B) If the conviction was for (i) any other felony, or (ii) three or more misdemeanor crimes of violence or
misdemeanor controlled substance offenses, increase by 4 levels.


(Emphasis added.)


3 (1)(A) Any person who—
(i) knowing that a person is an alien, brings to or attempts to bring to the United States in any manner whatsoever such


person at a place other than a designated port of entry or place other than as designated by the Commissioner,
regardless of whether such alien has received prior official authorization to come to, enter, or reside in the United
States and regardless of any future official action which may be taken with respect to such alien;


(ii) knowing or in reckless disregard of the fact that an alien has come to, entered, or remains in the United States
in violation of law, transports, or moves or attempts to transport or move such alien within the United States by
means of transportation or otherwise, in furtherance of such violation of law;


(iii) knowing or in reckless disregard of the fact that an alien has come to, entered, or remains in the United States
in violation of law, conceals, harbors, or shields from detection, or attempts to conceal, harbor, or shield from
detection, such alien in any place, including any building or any means of transportation;


(iv) encourages or induces an alien to come to, enter, or reside in the United States, knowing or in reckless disregard
of the fact that such coming to, entry, or residence is or will be in violation of law; or


(v) (I) engages in any conspiracy to commit any of the preceding acts, or (II) aids or abets the commission of any
of the preceding acts,


shall be punished as provided in subparagraph (B).


4 The case Monjaras cites is Carbajal–Gonzalez v. INS, 78 F.3d 194, 201 (5th Cir.1996).


5 The government cites Richardson v. Reno, 162 F.3d 1338, 1350 n. 42 (11th Cir.1998) in support of its interpretation of
“congressional intent.”


6 Our construction accords with the legislative history as well. See H.R.Rep. No. 104–22, at 5 (1995) (“H.R. 688 makes
several amendments to the Immigration and Nationality Act ... the bill would add certain crimes to the definition of
‘aggravated felony’ ....”); id. at 7 (“One of the steps the Committee recommends ... is to add several crimes to the definition
of ‘aggravated felony.’ ”); id. (“In adding crimes to the list, effort was made to ensure that the overall reach of the definition
would be consistent with the sentencing guidelines.”); H.R.Rep. No. 104–22, at 5 (1995)(“[these amendments] address
the problems of aliens who commit serious crimes while they are in the United States and to give Federal law enforcement
officials additional means to combat organized immigration crime.”)


1 The 10–16 month range would have resulted from a four-level enhancement for a previous non-aggravating felony and
a two-level acceptance of responsibility adjustment.


2 Ruiz v. Estelle, 161 F.3d 814 (5th Cir.1998) (citing Crist v. Crist, 632 F.2d 1226, 1233 n. 11 (5th Cir.1980) (stating that
courts must “give effect, whenever possible to all parts of a statute and avoid an interpretation which makes a part
redundant or superfluous”)).


3 Black's Law Dictionary 1389 (6th ed.1990). Black's Law Dictionary also notes that “smuggling” and “smuggle” have “well-
understood meaning[s] at common law.” Id.


4 8 U.S.C. § 1101(a)(3).
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5 8 U.S.C. § 1324(a)(1)(A)(iv).


6 8 U.S.C. § 1324(a)(1)(A)(iii).


7 The majority places great emphasis on grammatical rules and sentence structure in concluding that the parenthetical is
descriptive rather than restrictive. The majority recognizes, however, that reliance on grammar and construction does not
eliminate a restrictive interpretation of the parenthetical. See ante slip op. at 11 – 12 (noting the two possible interpretations
remaining after grammatical analysis).


8 Compare the ten-year penalty for offenses in which a person “brings to” the United States an alien, 8 U.S.C. § 1324(a)
(1)(B)(i), with the five-year penalty for transporting, concealing, and harboring offenses, 8 U.S.C. § 1324(a)(1)(B)(ii).


9 8 U.S.C. § 1227(a)(1)(E)(i) (emphasis added). See Sullivan v. Stroop, 496 U.S. 478, 110 S.Ct. 2499, 110 L.Ed.2d 438
(1990) (holding that identical words used in different parts of the same act are intended to have the same meaning);
Matador Petroleum Corp. v. St. Paul Surplus Lines Ins. Co., 174 F.3d 653 (5th Cir.1999).


10 See USSG § 2L1.1 (emphasis added).


11 Holly Farms Corp. v. N.L.R.B., 517 U.S. 392, 116 S.Ct. 1396, 134 L.Ed.2d 593 (1996) (holding that terms connected by
a disjunctive are to be given separate meanings) (quoting Reiter v. Sonotone Corp., 442 U.S. 330, 99 S.Ct. 2326, 60
L.Ed.2d 931 (1979)); Crist, 632 F.2d at 1233 n. 11.


12 United States v. Brito, 136 F.3d 397 (5th Cir.), cert. denied, 523 U.S. 1128, 118 S.Ct. 1817, 140 L.Ed.2d 954 (1998).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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GANNETT CO., INC., d/b/a “USA
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Synopsis
Veterans' administration psychologist brought libel action
against newspaper. The United States District Court for
the District of New Hampshire, Martin F. Loughlin, J.,
rendered judgment for psychologist and newspaper appealed.
The Court of Appeals, Selya, Circuit Judge, held that: (1)
psychologist was not a “public official” for purposes of libel
law; (2) evidence supported determination that newspaper
was negligent; (3) psychologist was not entitled to damages
for emotional distress; and (4) evidentiary errors required
retrial on issue of damages.


Affirmed in part, vacated in part and remanded.


Attorneys and Law Firms


*937  John B. McCrory with whom Richard D. Rochford, Jr.,
Nixon, Hargrave, Devans & Doyle, Rochester, N.Y., William
L. Chapman and Orr & Reno, P.A., Concord, N.H., were on
brief, for defendant, appellant.


Robert M. Larsen with whom Sulloway Hollis & Soden,
Concord, N.H., Barry M. Scotch and Scotch & Zalinsky,
Manchester, N.H., were on brief, for plaintiff, appellee.


Before CAMPBELL, Chief Judge, TORRUELLA and
SELYA, Circuit Judges.


Opinion


SELYA, Circuit Judge.


Defendant-appellant Gannett Co. (Gannett) takes umbrage
at a jury verdict returned against it following a libel trial
in the United States District Court for the District of
New Hampshire. The case was brought under diversity
jurisdiction, 28 U.S.C. § 1332, and implicates New
Hampshire law. After reviewing the evidence and the
inferences to be drawn therefrom in the light most
favorable to the verdict-winner, Wagenmann v. Adams, 829
F.2d 196, 200 (1st Cir.1987), and subjecting rulings with
constitutional implications to de novo scrutiny to safeguard
First Amendment concerns, Bose Corp. v. Consumers Union
of the United States, Inc., 466 U.S. 485, 499, 104 S.Ct.
1949, 1958, 80 L.Ed.2d 502 (1984), we affirm the finding of
liability, but vacate the award of damages and remand for a
limited new trial.


I. A USA SNAPSHOT
Dr. Jeffrey Kassel worked as a clinical psychologist at the
Veterans' Administration (VA) hospital in Manchester, New
Hampshire from 1977 until 1985. Kassel counseled veterans
and their families, treated emergency cases, performed
psychological evaluations, and led group therapy sessions.
Many of his patients had served in the Vietnam War.


Enter USA Today (USA), a daily national newspaper
published by Gannett. In April 1985, USA began planning
a special feature commemorating the tenth anniversary of
the fall of Saigon. At the time, Ron Wyman was USA's
principal New Hampshire correspondent. Wyman was a
moonlighter; his regular job was as a news editor for a
Manchester television station. Noreen Kopenhaver, a USA
executive, telephoned Wyman around April 14 and assigned
him to gather material for the Vietnam issue. On Sunday,
April 21—the deadline date—Wyman telephoned Kassel, a
social acquaintance, and asked if he would mind talking
about Vietnam. The psychologist was hosting a cookout, but
nevertheless invited Wyman to visit.


Wyman conducted the interview in Kassel's yard, with the
barbecue in full swing. More than chopped sirloin was grilled
that day. The conversation between the correspondent and
the psychologist lasted fifteen to twenty minutes. The gist
of Kassel's remarks, Wyman recalled, was that American
soldiers in Vietnam were victims, forced to fight in a war they
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did not want. In addition, Kassel—who ten days earlier had
read a Wall Street Journal article which stated that Vietnamese
veterans were “somewhat amused by the idea that their
painful experiences might leave them with ‘post-traumatic
stress disorder,’ the scourge of many U.S. veterans”—recalled
telling the reporter that he might find a story angle in the
attitudes of veterans from the other side.


Wyman read his notes to Kopenhaver over the telephone
that evening. Five days later, USA published its Vietnam
retrospective. On a page with paragraph-long remarks
from each state, beneath the rubric “VIETNAM—A USA
PERSPECTIVE—ACROSS THE USA,” the following text
appeared under the subheading “NEW HAMPSHIRE”:


“We've become a nation of hand wringers,” says VA
psychologist Jeff Kassel, 41, of Manchester. “It's amusing
that vets feel they are the victims when the Vietnamese had
the napalm and ... bombs dropped on them.” Kassel, who
had a student deferment, says winning or losing “depends
on whether it's the vet who lost his legs or the chairman
of ... Bell Helicopters.”


*938  Upon seeing the piece, Kassel complained to Wyman
that USA inaccurately attributed to him the “it's amusing”
sentence. He also rebuked the journalist because the source
statement, as reported by the Wall Street Journal, had


described Vietnamese attitudes, not American attitudes.1


Kassel later made oral and written requests for retraction.
Eventually, the newspaper sent a reporter to New Hampshire
to investigate the story's accuracy. On June 10, USA printed
a lengthy correction:


A quote by Veterans Administration psychologist Jeff
Kassel, Manchester, N.H., which appeared in April 26
editions should be clarified. Kassel was commenting for
a USA TODAY special report on the Vietnam War and
a portion of the quote attributed to Kassel—“It's amusing
that vets feel they are the victims when the Vietnamese had
the napalm and ... bombs dropped on them”—was just part
of a statement Kassel gave. In fact, he was quoting what
he'd read in another news story, which said: “Vietnamese
Vietnam veterans think it's amusing that American vets feel
they are the victims when the Vietnamese had the napalm
and ... bombs dropped on them.”


Kassel, 39, who did not want to leave the wrong
impression, said he has sympathy for American Vietnam
veterans. “I have complete sympathy for anyone who


spent time in Vietnam,” he said. “I have spent my entire
career trying to help people readjust to what happened
to them in Vietnam. I consider most Vietnam veterans
victims.”


Meanwhile, the original (incorrect) report prompted
a firestorm of hostile outcry, leading the VA to
attempt Kassel's firing. According to the notice of
proposed removal, the printed statements in USA “elicited
adverse wide reaction from local, State, and national
veterans' groups” and “destroyed [plaintiff's] credibility
and usefulness ... in the treatment of psychological illnesses
of our veteran patients....” Although the VA dropped
severance proceedings after USA published its correction,
the agency persisted in an effort to transfer Kassel
involuntarily. In Kassel's view, the story as first printed
wrecked his reputation among patients, veterans, and co-
workers. He sued Gannett in August 1985, alleging that the
incorrect attribution of the “it's amusing” quotation to him
was libelous.


Following nearly three years of pretrial wrangling, and a 12–
day trial, a jury awarded Kassel damages of $300,000.


II. NEWSMAKERS
It is well settled that, short of imposing liability without fault,
states may define appropriate standards regarding defamation
of private individuals. Gertz v. Robert Welch, Inc., 418 U.S.
323, 347, 94 S.Ct. 2997, 3010, 41 L.Ed.2d 789 (1974).
New Hampshire allows “private person” recovery so long
as negligence is proven. Duchesnaye v. Munro Enterprises,
Inc., 125 N.H. 244, 480 A.2d 123, 126 (1984); McCusker v.
Valley News, 121 N.H. 258, 428 A.2d 493, 494, cert. denied,
454 U.S. 1017, 102 S.Ct. 552, 70 L.Ed.2d 415 (1981). But,
if the plaintiff is a “public figure,” proof of negligence is
not enough; the federal Constitution bars libel recoveries by
public figures absent clear and convincing proof of “actual
malice,” i.e., knowledge of falsity or reckless disregard for
truth. See Gertz, 418 U.S. at 342, 94 S.Ct. at 3008; New York
Times Co. v. Sullivan, 376 U.S. 254, 279–80, 285–86, 84 S.Ct.
710, 728–29, 11 L.Ed.2d 686 (1964).


There are various ways in which the New York Times standard
can come into play. A defendant can assert, for example, that a
particular complainant was either an all-purpose public figure
or a limited-purpose public figure. See Gertz, 418 U.S. at
345, 94 S.Ct. at 3009. Gannett eschews these categorizations


on appeal,2 postulating that *939  Kassel was stripped of
“private person” shielding because, as an employee of the VA,
he was a “public official.”
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A. The “Public Official” Rule.


In a sense, every public employee is a “public official”—
but in the idiom of libel law, the term has a much narrower
sweep. Generally speaking, the classification embraces only
those public employees with “substantial responsibility for or
control over the conduct of governmental affairs.” Rosenblatt
v. Baer, 383 U.S. 75, 85, 86 S.Ct. 669, 676, 15 L.Ed.2d
597 (1966) (footnote omitted). The formulation, we suggest,
is easier stated than applied. The Court “has not provided
precise boundaries for the category of ‘public official,’ ”
Hutchinson v. Proxmire, 443 U.S. 111, 119 n. 8, 99 S.Ct. 2675,
2680 n. 8, 61 L.Ed.2d 411 (1979), nor has it determined “how
far down into the lower ranks of government employees” the
designation should extend. New York Times, 376 U.S. at 283
n. 23, 84 S.Ct. at 727; see generally Annot., 19 A.L.R.3d
1361 (1968). One recurring question, exemplified by this
case, is whether the “public official” label—and its inevitable
concomitant, the heightened level of proof demanded by New
York Times—should apply to relatively obscure bureaucratic
functionaries laboring in governmental vineyards far from the
center stage of political drama.


The caselaw does not leave us entirely rudderless on these
uncertain seas. The Court has emphasized that the “public
official” concept “cannot be thought to include all public
employees.” Hutchinson, 443 U.S. at 119 n. 8, 99 S.Ct. at
2680 n. 8. Similarly, a need to prove actual malice does
not arise “merely because a statement defamatory of some
person in government employ catches the public's interest;
that conclusion would virtually disregard society's interest
in protecting reputation.” Rosenblatt, 383 U.S. at 86 n. 13,
86 S.Ct. at 676 n. 13. Read together, the Court's defamation
opinions reveal that the “public official” rule rests on a
tripodal base. The trio of policy concerns which undergirds
the caselaw can be instructive in attempting to assess the rule's
range and reach.


B. The Three–Legged Stool.


The first leg of the stool is a frank recognition that the First
Amendment requires maximum latitude for “uninhibited,
robust, and wide-open” discourse on issues of public
importance. New York Times, 376 U.S. at 270, 84 S.Ct. at
721. That philosophy necessarily implies “a strong interest in
debate about those persons who are in a position significantly


to influence the resolution of [such] issues.” Rosenblatt, 383
U.S. at 85, 86 S.Ct. at 675. The public official doctrine
provides an extra measure of protection for speakers who
dare to voice “[c]riticism of those responsible for government
operations.” Id. Policymakers, upper-level administrators,
and supervisors are caught up in the “public official” net
for that reason: such plenipotentiaries occupy niches of
“apparent importance” sufficient to give the public “an
independent interest in the qualifications and performances
of the person[s] who hold[ ] [them], beyond the general
public interest in the qualifications and performance of all
government employees.” Id. at 86, 86 S.Ct. at 676.


How far the net is cast, and how fine its mesh is strung,
depends upon a series of functional assessments. In general,
we believe that government posts entailing no particular
responsibility for governance are likely to slip between
the strands. Thus, notwithstanding his notoriety and public
concerns anent national security, “a night watchman accused
of stealing state secrets” is not a public official. Id. at 86 n. 13,
86 S.Ct. at 676 n. 13. The inherent attributes of the position,
not the occurrence of random events, must signify the line of
demarcation.


The second leg of the stool implicates communication.
Those who hold public office are frequently able to defend
themselves in the media. That ability is tantamount to the
ability to engage in self-help. When the need arises to
respond to charges, such officeholders “usually enjoy *940
significantly greater access to the channels of effective
communication and hence have a more realistic opportunity
to counteract false statements than private individuals
normally enjoy.” Gertz, 418 U.S. at 344, 94 S.Ct. at 3009
(footnote omitted). States have a correspondingly smaller
interest in protecting the reputations of prominent satraps
than in shielding the images of other individuals who “lack
effective opportunities for rebuttal” and are therefore “more
vulnerable to injury” from adverse comments. Id. By allowing
the press extra margin for error in reporting on people whose
positions grant them the means efficaciously to answer, our
jurisprudence balances the scales. It follows that government
workers who, by virtue of their employment, may easily
defuse erroneous or misleading reports without judicial
assistance should more likely be ranked as “public officials”
for libel law purposes. Conversely, those who work for the
sovereign, but who enjoy little or no sway over, or “special”
access to, the news media are less likely to be trapped within
the seine.
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The last leg of the stool recognizes the reality of assumed
risks. Persons who actively seek positions of influence in
public life do so with the knowledge that, if successful in
attaining their goals, diminished privacy will result. The
classic case, of course, is the aspirant to elective office: a
candidate is on fair notice that adverse, even negligent, press
coverage is a “necessary consequence[ ] of that involvement
in public affairs.” Gertz, 418 U.S. at 344, 94 S.Ct. at 3009.
The same can be said of individuals who accept appointments
to powerful government positions. See, e.g., Henry v. Collins,
380 U.S. 356, 357, 85 S.Ct. 992, 993, 13 L.Ed.2d 892 (1965)
(per curiam) (chief of police is public official). As Cervantes
once wrote: “forewarn'd, forearmed.” M. Cervantes, Don
Quixote de la Mancha III, 10 (1615). Those who would
hold the reins of power know full well that the public's
interest legitimately extends to “anything which might touch
on an official's fitness for office.” Gertz, 418 U.S. at 344–
45, 94 S.Ct. at 3009–10 (quoting Garrison v. Louisiana, 379
U.S. 64, 77, 85 S.Ct. 209, 217, 13 L.Ed.2d 125 (1964)).
Accordingly, journalists are “entitled to act on the assumption
that [certain] public officials ... have voluntarily exposed
themselves to increased risk of injury from defamatory
falsehood concerning them.” Id., 418 U.S. at 345, 94 S.Ct. at
3009.


On the other hand, many public-sector jobs seemingly imply
no special prospect of life in a fishbowl. Those who have
not jumped into the net, that is, those who have accepted
public employment but have not assumed “an influential
role in ordering society,” Curtis Publishing Co. v. Butts,
388 U.S. 130, 164, 87 S.Ct. 1975, 1996, 18 L.Ed.2d 1094
(1967) (Warren, C.J., concurring in result), cannot be said
to have relinquished any significant part of their interest in
safeguarding their good names. See Gertz, 418 U.S. at 345,
94 S.Ct. at 3009.


C. Application of the Rule.


 In this case, the district court determined that Kassel was not
a “public official” for libel law purposes. We think that the
three legs of the doctrinal stool—character of employment,
access to means of self-help, and assumed risk—fully support
the court's conclusion. We examine the evidence.


Kassel's job as a staff psychologist fell below the middle of
the VA's organization chart. He did not routinely supervise,
manage, or direct government operations. He did not
formulate policy. He did not govern; Kassel was a clinician


whose work, by and large, was confined to seeing patients and


administering tests.3 Although the taxpayers have a general
interest in oversight of any publicly-funded employment, we
discern no “independent” public interest in plaintiff's job
performance. See Rosenblatt, 383 U.S. at 86, 86 S.Ct. at 676.
The staff psychologist's slot did not “invite public scrutiny
and discussion *941  of the person holding it, entirely apart
from the scrutiny and discussion occasioned by the particular
charges in controversy.” Id. at 86 n. 13, 86 S.Ct. at 676 n. 13.


By the same token, plaintiff had no preferred access
to channels of self-help. His position commanded no
extraordinary media exposure. His duties did not involve
answering press inquiries; quite to the contrary, the
VA employed its own media liaison person. Gannett
says, accurately enough, that Kassel attracted considerable
attention following publication of the Vietnam retrospective.
But, that is bootstrapping of the most flagrant sort. As the
Supreme Court has recognized in an analogous context,
“those charged with defamation cannot, by their own conduct,
create their own defense by making the claimant a public
figure.” Hutchinson, 443 U.S. at 135, 99 S.Ct. at 2688. Media
access does not weigh against an individual's private status
where, as here, the “access, such as it was, came after the
alleged libel.” Id.


The third leg of the stool is similarly shaped. We see
no evidence that, by accepting employment as a staff
psychologist in a VA hospital, Kassel assumed the risk of
sensationalist media coverage. He did not publicly campaign
for the job. Once hired, he dealt with his patients, to the
exclusion of the general public. Beyond the penetralia of
his treatment and consultation rooms, he wielded no special
influence. Nothing in the record suggests that plaintiff could
reasonably have anticipated widespread coverage of his


performance and conduct.4 To call non-supervisory staff
doctors at a VA hospital “public officials” would undervalue
privacy rights by “distort[ing] the plain meaning of the ‘public
official’ category beyond all recognition.” Gertz, 418 U.S. at
351, 94 S.Ct. at 3012 (rejecting attempt to bring all lawyers
under New York Times as “officers of the court”); see also
Harkaway v. Boston Herald Traveler Corp., 418 F.2d 56, 59
(1st Cir.1969) (similar).


In this case, the three legs of the stool rest on the same
level and solidly support exemption from the rigors of
New York Times. We decline to carve the contours of the
“public official” designation more extravagantly and blur the
taxonomy to the point where it loses all shape and meaning.
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We agree with the district court that plaintiff, though a public
employee, was a private person for purposes of defamation
law.


III. HELP WANTED
Appellant protests that it cannot be held liable for Wyman's
errors because he was an “independent contractor.” See
United States v. Ottati & Goss, Inc., 630 F.Supp. 1361,
1408 (D.N.H.1985) (in general, “employer of an independent
contractor is not liable for [contractor's] negligence”)
(applying New Hampshire law); Carr v. Merrimack Farmers
Exchange, 101 N.H. 445, 146 A.2d 276, 278 (1958) (similar);
see also Nelson v. Globe Int'l, Inc., 626 F.Supp. 969, 978
(S.D.N.Y.1986) (newspaper stringer found to be independent
contractor under New York law). In our judgment, the issue
was correctly left to the jury.


 In New Hampshire, the linchpin of master-servant liability
is “whether on all the facts the community would consider
the person an employee.” Hunter v. R.G. Watkins & Son, Inc.,
110 N.H. 243, 265 A.2d 15, 17 (1970); see also Burnham v.
Downing, 125 N.H. 293, 480 A.2d 128, 130 (1984) (existence
of employer-employee relationship “depends upon the facts
of each case”); Continental Ins. Co. v. New Hampshire Ins.
Co., 120 N.H. 713, 422 A.2d 1309, 1311 (1980) (right of
control over employee's performance is factual question). The
factfinder must assess the totality of the circumstances, with
no single factor necessarily attaining talismanic importance.
Burnham, 480 A.2d at 130; *942  Hamel Real Estate, Inc. v.
Shepherd, 121 N.H. 733, 433 A.2d 1320, 1321 (1981); Walker
v. Charles DiPrizio & Sons, Inc., 115 N.H. 652, 348 A.2d


355, 357 (1975).5 Given a minimally sufficient evidentiary
predicate, determining the nature of the relationship between
the hirer and the hiree is precisely the sort of “mixed” fact-
law question which falls peculiarly within the competence
of the jury qua factfinder. See, e.g., Wilson v. Nooter Corp.,
475 F.2d 497, 501 (1st Cir.) (question of which employer
exercised right to control “borrowed” servant susceptible to
resolution by jury), cert. denied, 414 U.S. 865, 94 S.Ct. 116,
38 L.Ed.2d 85 (1973); cf. Swift v. United States, 866 F.2d
507, 510–11 (1st Cir.1989) (evaluative applications of legal
standards to circumstances of particular cases are ordinarily
for the factfinder). As we said in Wilson:


New Hampshire, like some but not all jurisdictions, has
decided to leave the marshalling and weighing of the
factors, and the unavoidable policy judgments lurking


beneath the surface of the amorphous ‘control’ test, to a
properly instructed jury.


Wilson, 475 F.2d at 502 (footnote omitted).6 We see no
reason to bar the jury from conducting a similar inquiry in
this case.


 The trial court's instructions on the issue were impeccable.
Thus, defendant is reduced to questioning the quantum of
plaintiff's proof. The question is easily answered. There
was competent evidence that Wyman (1) worked on a
continuing basis as USA's New Hampshire correspondent;
(2) called in stories daily (or nearly so); (3) spoke with
his “editor,” Kopenhaver, at least once a day, five days a
week; (4) was paid not piecework but per diem for his
daily submissions; (5) received paychecks directly from
the newspaper; (6) understood that USA was looking for
particular types of stories; and (7) wrote articles not in final
form, but instead gathered and submitted factual material for
rewrite by USA's editorial staff. With specific reference to the
Vietnam retrospective, there was evidence that Kopenhaver
gave Wyman fairly detailed instructions on the sort of people
to interview and the kind of questions to ask.


We believe that these facts sufficed to create a jury question
on the issue of Wyman's status. If permissible inferences
favorable to Kassel were drawn, the circumstances supported
the thesis that USA and the correspondent were juxtaposed as
principal and agent. The quintessential “rational jury” could
reasonably have found—as this jury did—that Wyman was
not a free-lance independent contractor, but rather a member
of USA's reportorial staff.


IV. COVER STORY: EVIDENCE OF NEGLIGENCE
Gannett claims that plaintiff's proof on the issue of fault
was too exiguous because (1) there was no expert testimony
establishing *943  an appropriate standard of care, and (2)
there was no precise showing as to how the error actually
occurred. The claims are meritless.


A. Expert Testimony.


 In most jurisdictions, libel is considered an ordinary tort,
not a form of malpractice. See Simon, Libel as Malpractice:
News Media Ethics and the Standard of Care, 53 Fordham
L.Rev. 449, 450 (1984) (arguing for different approach).
New Hampshire is no exception; the actions of a journalist
are judged not in comparison to prevailing professional
standards, but according to customary tort criteria. In the last
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analysis, a journalist must behave like a reasonable person
under all the circumstances. See Duchesnaye, 480 A.2d at 126
(test is whether evidence existed “from which a reasonable
trier of fact could find that the defendant had failed to exercise
reasonable care for the accuracy of the statements” published
in newspaper report and editorial); see also Nash v. Keene
Publishing Corp., 127 N.H. 214, 498 A.2d 348, 355 (1985)
(applying test sub silentio ). In both Duchesnaye and Nash, the
New Hampshire Supreme Court allowed judges and juries,
unassisted by experts, to decide the appropriate level of care.
As we read the New Hampshire caselaw, expert testimony
regarding the standard of care is not an essential ingredient of


a libel plaintiff's proof.7


Nor do the authorities, generally, support such an across-the-
board requirement. Accepted practice may be evidence of
due care, but it does not fix the standard: “Courts must in
the end say what is required....” The T.J. Hooper, 60 F.2d
737, 740 (2d Cir.), cert. denied, 287 U.S. 662, 53 S.Ct.
220, 77 L.Ed. 571 (1932); see also Restatement (Second)
of Torts § 295A (1965); W. Keeton, D. Dobbs, R. Keeton
& D. Owen, Prosser and Keeton on the Law of Torts § 37
at 237–38 (5th ed. 1984). Even in journalism, “[n]egligence
throughout a trade should not excuse its members from
liability.” Schrottman v. Barnicle, 386 Mass. 627, 437 N.E.2d
205, 214 (1982); cf., e.g., McCabe v. Rattiner, 814 F.2d 839,
843 (1st Cir.1987) (district judge acted permissibly in refusal
to allow expert testimony in libel case against newspaper);
Restatement (Second) of Torts § 580B, comments (g) and (h).
We agree with the Massachusetts Supreme Judicial Court that:
“Due care in gathering information is not [a] technical matter
for which a jury unaided by experts would have no basis for
decision.” Schrottman, 437 N.E.2d at 215. And in the case
at bar, none of the activities undertaken by defendant or its
hirelings were so arcane or complex as to demand explication
by a professional.


B. How the Bevue Occurred.


 We are also satisfied that plaintiff offered evidence of
Gannett's fault sufficient to support the verdict. We begin with
the unarguable: USA mangled Kassel's remarks. To be sure,
the exact cause of the blunder was never precisely established,
but all three likely causes—the “it's amusing” language
could have been misattributed by Wyman in the original
interview, or garbled in the course of Wyman's transmission
to Kopenhaver, or distorted during later editing—landed
squarely on defendant's doorstep. Moreover, Gannett's


representatives confessed culpability after Kassel's job was
threatened. A VA official recalled that Peter Johnson (the
employee assigned by defendant to look into the brouhaha
caused by the story) stated unequivocally that USA had
“goofed,” “made a mistake,” and “misquoted” Kassel. Alice
Lukin, an attorney for USA, told another witness that the
newspaper would publish a “correction” of the paragraph,
“thereby manifesting the paper's long-standing policy of
correcting ... error.” While defendant accurately proclaims
that all errors are not negligent in origin, the testimony
described above stands as powerful evidence that USA
personnel believed the newspaper was at fault in this instance.
At the most, USA's (rather fanciful) suggestions *944  that
this was a case of nonnegligent error “are arguments as
to what indicia of care might reasonably be expected, not
absolute propositions of law etched in stone.” Levesque v.
Anchor Motor Freight, Inc., 832 F.2d 702, 704 (1st Cir.1987).
Such arguments were for the jury's resolution.


Then, too, whatever the reason for the original snafu,
plaintiff's proof established that USA never verified its
account of his statements. Following the backyard interview
and prior to publication, no one revisited Kassel to check the
Vietnam item for accuracy. Even Wyman was not contacted
for purposes of verification; he heard nothing about the article
from the time he transmitted the material to Kopenhaver
until the day it was published. Kopenhaver did not edit
Wyman's submission, but merely rerouted it to another desk;
like Wyman, she heard nothing more about the material
until after the publication date. A jury might reasonably
have believed a more meaningful check for accuracy was
required, particularly since USA had condensed the fruits of
Kassel's 20–minute interview into a single paragraph and the
newspaper had made at least two conscious alterations in the
quotations (removing modifiers and inserting ellipses).


Failure to verify the story—and thus to catch the error—was
independently actionable. This is especially so in a case like
this one where (1) time was not a critical problem (there were
four full working days between deadline and publication), and
(2) the means of checking were readily at hand (a telephone
call to plaintiff would have prevented the blunder). In light
of these facts, we cannot gainsay the jury's determination
that reasonable editors under the totality of the circumstances


would have made some further attempt at confirmation.8


Viewed in the requisite light, Wagenmann, 829 F.2d at 200,
ample evidence existed for rational minds to adjudge USA
guilty of negligence.
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V. WHAT'S HOT
Appellant's assignments of error in the admission of evidence
offer no incentive for reversal of the verdict on liability. We
consider two items.


A. The Forms.


The district court admitted two “Report of Contact” forms
filled out by Paul Lamberti, a ranking VA official in
Manchester. The documents described telephone contacts
with aides to Senators Rudman and Humphrey who had called
the VA in response to constituent complaints about the USA
article. The forms were introduced as business records under


Fed.R.Evid. 803(6) over defendant's hearsay objection.9


 At the expense of belaboring the obvious, we start by
acknowledging that the VA, as an institution, keeps records.
Those records, if compiled in compliance with the strictures
of the rule, would not be excludable as hearsay. Defendant's
principal challenge to the contact reports is that they were not
recorded as a regular part of the VA's activities. This objection
is based upon Lamberti's testimony that he did not “usually”
complete such forms, but did so only when he “perceive[d] the
need.” We agree with the district judge that application *945
of Rule 803(6) is not necessarily foreclosed by this fact.


The contact reports were typed on pre-printed government
forms which included space for the name and address of the
person contacted, and for a brief statement of the information
requested and given. A legend on the form stated that it
“must be filled out in ink or on typewriter, as it becomes
a permanent record in veterans' folders.” Lamberti served
as the VA's “media liaison person” and “spokesperson” in
the Manchester office. The processing of contact forms fell
within his ordinary job duties. In this case, he personally made
the contacts described and signed each form. He testified
that they were completed “right after” or “soon after” the
conversations they recounted.


Under the circumstances, we think the completion of these
reports qualified as a “regular” practice. The fact that a form is
not inscribed every time a telephone call is made or received
has evidentiary significance, but does not, in itself, demand
exclusion. While the business records exception does not
extend to activity that is “casual or isolated,” Hiram Ricker
& Sons v. Students Int'l Meditation Soc'y, 501 F.2d 550, 554
(1st Cir.1974), some degree of discontinuity or selectivity


remains permissible. See, e.g., United States v. Grossman, 614
F.2d 295, 297 (1st Cir.1980) (manufacturer's annual catalog
admissible under Rule 803(6)). We have stated elsewhere
that “non-routine” records made in the course of a regularly
conducted business should be admissible under Rule 803(6)
so long as (i) they meet the other requirements of the rule,
and (ii) the attendant circumstances do not indicate a lack of
trustworthiness. Willco Kuwait (Trading) S.A.K. v. deSavary,
843 F.2d 618, 628 (1st Cir.1988). Accord 4 J. Weinstein & M.
Berger, Weinstein's Evidence § 803(6)[03] at 803–182 (1988).
Here, use of the contact forms was sufficiently regular to
retain the “presumption of reliability” accorded to workaday
business activities which lies “at the heart of the [hearsay]
exception.” Hiram Ricker, 501 F.2d at 554. And, there were
adequate indicia of trustworthiness.


The long and short of it is that the district court enjoys
considerable latitude in admitting and excluding evidentiary
proffers. See, e.g., Linn v. Andover Newton Theological
School, Inc., 874 F.2d 1, 3 (1st Cir.1989); Freeman v. Package
Machinery Co., 865 F.2d 1331, 1339 (1st Cir.1988); United
States v. Tierney, 760 F.2d 382, 387–88 (1st Cir.), cert.
denied, 474 U.S. 843, 106 S.Ct. 131, 88 L.Ed.2d 108 (1985).
Allowing these records to be introduced was well within the


scope of that discretion.10


B. The Board of Inquiry Report.


Appellant challenges admission of the investigative report
issued on May 24, 1985 by the VA's three member board
of inquiry (Board). The district court was scrupulous in
redacting the report, allowing only a small portion of it
(comprising the Board's conclusions and recommendations)
to go to the jury. This careful microsurgery notwithstanding,
appellant claims error, arguing that the conclusions and
recommendations were hearsay.


 In our view, the extracts were not hearsay at all, for
they were not offered “to prove the truth of the matter
asserted.” Fed.R.Evid. 801(c). Kassel offered the Board's
report not to vouch for the conclusions reached, but simply to
show the VA's state of mind. See Conway v. Electro Switch
Corp., 825 F.2d 593, 597–98 (1st Cir.1987) (discussing
admissibility of evidence showing “institutional state-of-
mind”); cf. Fed.R.Evid. 803(3) (statements “of the declarant's
then existing state of mind” are not hearsay). In its written
conclusions, the Board observed that “Dr. Kassel no longer
has any degree of credibility *946  in the performance of his



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER803&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER803&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974111640&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_554

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974111640&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_554

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974111640&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_554

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980102327&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_297

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980102327&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_297

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER803&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER803&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988046047&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_628&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_628

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988046047&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_628&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_628

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974111640&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_554

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989061883&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_3

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989061883&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_3&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_3

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988150798&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_1339&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1339

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988150798&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_1339&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1339

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122842&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_387

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122842&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_387

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985249819&pubNum=708&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER801&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987098261&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_597

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987098261&pubNum=350&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_350_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_597

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER803&originatingDoc=Ifad57953971211d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Kassel v. Gannett Co., Inc., 875 F.2d 935 (1989)
28 Fed. R. Evid. Serv. 488, 16 Media L. Rep. 1814


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8


responsibilities in the Mental Hygiene Clinic,” and “can no
longer provide any degree of valuable service in any aspect of
the Psychiatry Service.” Returning plaintiff to the Clinic, the
Board found, “would put himself [sic], other staff and patients
in jeopardy of physical harm.” The report recommended that
Kassel “be removed from any responsibilities putting him in
direct or indirect contact with Vietnam veterans.”


Considering that, throughout the case, plaintiff sought to link
the Vietnam retrospective to various actions taken against him
by his employer, such state-of-mind evidence was admissible.
Cf. Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 109
S.Ct. 439, 448–49, 102 L.Ed.2d 445 (1988) (statements of
opinion contained in evaluative reports admissible under
Fed.R.Evid. 803(8)(C)). Indeed, it strains credulity to suggest
that insights into the VA's mindset were not crucial to the
issue of special damages. The relevancy of the report, quite
apart from its truthfulness, was apparent. The Board had
been appointed by the VA director in Manchester (Kelleher).
He charged it to investigate this very incident. The Board's
conclusions thus constituted strong evidence of both the VA's
institutional beliefs regarding Kassel and the VA's motivation
in attempting to terminate his employment. The district
court's careful pruning minimized untoward prejudice, kept
the underlying hearsay out of the case, and ensured that the
jury received the Board's opinion in as pristine a form as
possible.


VI. MONEYLINE
USA launches a raft of attacks aimed at the damage award.
We examine the relevant issues one by one.


A. Causation.


 Defendant asserts that Kassel's damages were not linked
specifically to the “it's amusing” sentence, as opposed to the
other (accurate) quotations contained in the article. But, the
mills of the law do not grind so fine. There is no requirement
that an allegedly libelous statement be parsed so that its
defamatory content is presented in isolation. The opposite
is true: such statements “must be read in the context of the
publication taken as a whole.” Duchesnaye, 480 A.2d at 125;
see also Morrissette v. Cowette, 122 N.H. 731, 449 A.2d 1221,
1222 (1982); Thomson v. Cash, 119 N.H. 371, 402 A.2d 651,
653 (1979). The jury ought to consider “all the circumstances
under which these words were written, their context, [and]
the meaning which could reasonably be given to them by


readers....” Chagnon v. Union Leader Corp., 103 N.H. 426,
174 A.2d 825, 831 (1961), cert. denied, 369 U.S. 830, 82 S.Ct.
846, 7 L.Ed.2d 795 (1962).


Context is vital. The “it's amusing” statement, conceded on
appeal to be false and defamatory, could reasonably be said
to have tainted the rest of Kassel's comments, making them
appear insensitive of—and derisive toward—veterans of the
Vietnam conflict. Read alone, the sentences which bracketed
the offending sentence are not noticeably anti-veteran. But,
they take on markedly different connotations when read in
conjunction with Kassel's supposed assertion that the plight of
American soldiers was somehow “amusing” compared with
that of their Vietnamese counterparts. Seen in this (false) light,
the “hand wringers” statement seems to refer to veterans who
wrongly “feel they are the victims,” and the remark about
veterans who have lost their legs strikes a shockingly callous
note.


In contrast, when Kassel's actual utterances are truthfully
reported, the entire paragraph is transformed. Its tenor
becomes positive and empathic. The “hand wringers”
statement becomes a comment not on veterans, but on the
media blitz accompanying the tenth anniversary of the war's
end. And the statement as to loss of limb takes on a solicitous
tone, evincing understanding rather than contempt. The trial
testimony, we suggest, makes this very point rather forcefully.
To cite one example, Kelleher (the director of the medical
center) wrote to plaintiff on the heels of Gannett's published
correction as follows: “It is my belief that the clarification
printed *947  by USA ... changed the content of your
statement to the point that I must conclude that the proposed
letter of removal was in error.” To mention another example,
Dr. Anzola, chief of staff at the Manchester VA hospital,
testified that the “winning or losing” sentence could appear
sympathetic to veterans if the “it's amusing” quotation were
replaced with Kassel's (authentic) statement that Vietnam was
a “big tragedy”.


The reactions of these readers provide adequate evidence
that the misquotation damaged plaintiff, in part, by creating
a misleading context which infected the remainder of the
paragraph. The complete text was thus a proper predicate for
liability. Gannett cannot so easily separate the hemlock from
the nectar with which it was intermixed.


B. Proof of Injury.
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Once satisfied that causation was established, we turn our
attention to proof of harm. Both the federal Constitution and
New Hampshire law constrain the recovery of compensatory
damages in defamation cases. Read in the ensemble, these
constraints impose significant limitations upon the types of
damages which New Hampshire libel plaintiffs may recover
from “merely negligent” defendants.


The applicable federal curbs derive from the First
Amendment, as weighed against a state's interest in
compensating individuals for the harm caused by defamatory
falsehood. See Gertz, 418 U.S. at 341–42, 94 S.Ct. at 3007–
08. Absent a demonstration of New York Times malice—and
Kassel concedes there was no such showing here—plaintiffs
are barred from collecting either “presumed damages” for
tarnished reputation, or punitive damages. Id. at 349–50, 94
S.Ct. at 3011–12. Instead, recovery is limited to compensation
for “actual injury,” described as follows:


[A]ctual injury is not limited to out-of-pocket loss....
the more customary types of actual harm inflicted by
defamatory falsehood include impairment of reputation
and standing in the community, personal humiliation, and
mental anguish and suffering.


Id. at 350, 94 S.Ct. at 3012. The demands of the Constitution
can be satisfied, for example, if the evidence shows that
a libelous report caused a plaintiff anxiety, concern and
feared humiliation; it suffices that the intangible suffering
was genuine and resulted directly and naturally from the
defamation. Time, Inc. v. Firestone, 424 U.S. 448, 460–61, 96
S.Ct. 958, 968–69, 47 L.Ed.2d 154 (1976); see also Mather,
Experience With Gertz “Actual Injury” in Defamation Cases,
38 Baylor L.Rev. 917, 933–34 (1986).


Prior to Gertz, New Hampshire law allowed defamation
victims to recover from “merely negligent” defendants
general presumed damages, i.e., “all damages which would
normally result from such a defamation, such as harm to ...
reputation,” without any requirement that specific damages
be proven. Chagnon, 174 A.2d at 835. The victim could also
recover at least some special damages, defined as “specific
harm to ... personal reputation ... business reputation and
credit reputation, loss of business and any other damage
which ... resulted as the normal and direct consequence of the
defamation.” Id. There is no indication that the availability
of such damages under state law has been lessened in the
post-Gertz era.


In New Hampshire, then, federal and state law interact
in cases of negligent defamation to produce the following
matrix:


1. General reputational damages are recoverable so long as
supported by evidence of actual injury to reputation.


2. At least some special damages are recoverable (but even
when the underlying psychic injuries are actual, and Gertz
would therefore permit recovery as a federal constitutional
matter, it is problematic whether New Hampshire allows
recovery for emotional distress and humiliation in cases of


negligent defamation).11


*948   In the case at bar, Kassel provided plethoric evidence
that USA's piece tarnished his image. As the Board observed:


Reaction from veterans, representatives of veterans'
organizations, VA employees and other professionals
working directly and indirectly with Vietnam veterans has
unanimously been [one] of outrage, calling for a range
of responses from questioning Dr. Kassel's suitability for
VA employment to demands for his dismissal from the
Veterans Administration.


The Manchester chapter of Disabled American Veterans
(DAV) dispatched a delegation to demand that Kassel be
fired. The VA was deluged by anti-Kassel calls and letters,
many “extremely negative” and “extremely hostile.” The
associate director of the hospital recalled that the article
spurred more public comment than almost any other VA
incident in memory. Kassel received threats of violence at his


office and at home.12


We need not paint the lily. Plaintiff's reputation was obviously
trampled in the aftermath of USA's publication. There was
sufficient proof of actual injury.


C. Damages.


Having determined that the evidence was sufficient to
establish both causation and injury, we focus on the damage
award. The injury to plaintiff's reputation by USA was
compensable, see supra, and the jury must be accorded
considerable latitude in translating the harm into dollars.
After all, reputational losses “are not readily measurable in
monetary terms.” W. Keeton, D. Dobbs, R. Keeton & D.
Owen, supra, § 116A at 843; see also Gertz, 418 U.S. at 349–
50, 94 S.Ct. at 3011–12; cf. W. Shakespeare, Othello, Act III,
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sc. iii, 11. 155–61 (“he that filches from me my good name
[r]obs me of that which not enriches him [a]nd makes me
poor indeed”). Despite the deference due the jury, however,
we think that three assignments of error bearing on the issue of
damages have merit. In combination, certainly, if not singly,
these errors require that we vacate the award.


 1. Emotional Distress. In Part VI(B), supra, we reserved our
discussion of whether one negligently defamed may recover
damages for emotional distress under New Hampshire law.
In the case at bar, the district court resolved this issue in
plaintiff's favor and charged the jury that:


If you decide for Dr. Kassel on the issue of liability,
then with respect to compensatory damages, you must fix
the amount of money which will reasonably and fairly
compensate him for any of the following elements of
damages proved by the evidence to have resulted from
the defendant's publication.... the pain [,] discomfort,
personal humiliation, mental and emotional anguish and
suffering experienced by him as a result of the defamatory
publication....


Appellant took a timely, specific objection to this portion
of the charge. We believe that the objection was well-
founded; this instruction, unconditioned on proof of malice,
was erroneous under existing New Hampshire law.


In pre-Gertz libel cases, only when malice was proven
could the New Hampshire factfinder take into account
“considerations which cannot be made the subject of exact
pecuniary compensation ... [such as] mental distress and
vexation, what in common language might be spoken of as
offences to the feelings, insult, degradation, [and] offences
against honest pride....” Chagnon, 174 A.2d at 835–36
(quoting Bixby v. Dunlap, 56 N.H. 456, 462–63 (1876)).
Accord Baer v. Rosenblatt, 106 N.H. 26, 203 A.2d 773,
781 (1964), rev'd on other grounds, *949  383 U.S. 75,


86 S.Ct. 669, 15 L.Ed.2d 597 (1966).13 Although Gertz
lent a constitutional cachet to broader formulations of
recoverable damages, New Hampshire's post-Gertz caselaw,
e.g., McCusker, 428 A.2d at 494; Thomson, 402 A.2d
at 654, does not purport to abrogate the Chagnon/Baer
construct. Fairly read, the newer cases do nothing more than
paraphrase the Gertz holding that compensatory damages
may be recovered upon a showing of negligence.


Nor is there a tide running from which we can presume
that New Hampshire is now ready, regardless of prior
precedent, to abandon its long-held rule. We recognize that


in Corso v. Merrill, 119 N.H. 647, 406 A.2d 300, 304–06
(1979), the New Hampshire Supreme Court discarded the
“zone of danger” approach, allowing recovery for certain
negligently-inflicted emotional injuries because “freedom
from mental distress ... is today worthy of legal protection.”
406 A.2d at 304. But, the state court took great care to
confine the principle within close boundaries, stipulating
that plaintiffs may recover for emotional distress only when
the psychic injury is foreseeable, id. at 303; occurs in the
course of contemporaneous observation or perception of an
accident, id. at 306; and manifests itself by way of physical
symptoms, id. at 304. These perimeters have been vigilantly
policed. Later cases have refused recovery for emotional
distress stemming from so-called “wrongful birth,” Smith v.
Cote, 128 N.H. 231, 513 A.2d 341, 351 (1986); negligent
misrepresentation, Crowley v. Global Realty, Inc., 124 N.H.
814, 474 A.2d 1056, 1058 (1984); breach of contract, id., 474
A.2d at 1057; medical malpractice perpetrated on one's child,
Nutter v. Frisbie Memorial Hospital, 124 N.H. 791, 474 A.2d
584, 587 (1984); and bad-faith denial of insurance coverage,
Jarvis v. Prudential Ins. Co., 122 N.H. 648, 448 A.2d 407,
410 (1982). See also Croteau v. Olin Corp., 704 F.Supp.
318, 319 (D.N.H.1989) (predicting that New Hampshire
Supreme Court would not allow recovery in product liability
action for physical injury caused by emotional distress);
cf. Chamberlin v. 101 Realty, Inc., 626 F.Supp. 865, 868–
69 (D.N.H.1985) (discussing broader extent to which New
Hampshire law permits recovery for intentional infliction of
emotional distress).


The common strand which ties these cases together seems to
be a wariness about the ease of claiming, and the difficulty
of measuring, psychic harm. The New Hampshire courts
recognize that the imposition of emotional distress damages,
if not closely cabined, might become an instrument of
oppression; courts “would run the risk of penalizing and over-
deterring merely negligent conduct.” Cote, 513 A.2d at 351.
That policy consideration takes on particular strength in an
environment dominated by First Amendment imperatives.
Freedom of the press requires that unbounded speculation
by juries be discouraged, lest other speakers be chilled by
the threat which such awards entail. See Lerman v. Flynt
Distributing Co., 745 F.2d 123, 141 (2d Cir.1984), cert.
denied, 471 U.S. 1054, 105 S.Ct. 2114, 85 L.Ed.2d 479
(1985). Furthermore, in light of the fact that libel law is
intended to protect a plaintiff's interest in reputation, it
seems anomalous to permit recovery for emotional distress
independent of either reputational injury or malice. See W.
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Keeton, D. Dobbs, R. Keeton & D. Owen, supra, § 116A at
844–45.


Given these factors, it would be rash to assume that the
Chagnon/Baer formulation no longer represents the law of
New Hampshire. Although it is possible that the state supreme
court might be ready to adopt a different view, we cannot
lightly indulge such speculation. Where a directly pertinent
precedent of the state's highest court obtains, a federal court
applying state law must be hesitant to blaze a new (and
contrary) trail. Absent more solid evidence than is available
here, see, e.g.,  *950  Provencher v. Berman, 699 F.2d 568,
570 (1st Cir.1983); Mason v. American Emery Wheel Works,
241 F.2d 906, 909–10 (1st Cir.), cert. denied, 355 U.S. 815,
78 S.Ct. 17, 2 L.Ed.2d 32 (1957), a diversity court must
take state law as it finds it: “not as it might conceivably
be, some day; nor even as it should be.” Plummer v. Abbott
Laboratories, 568 F.Supp. 920, 927 (D.R.I.1983); see also
Moores v. Greenberg, 834 F.2d 1105, 1107 n. 3 (1st Cir.1987)
(in diversity jurisdiction, task is to determine state law, not
fashion a rule which the federal court, independently, might
deem best). And when state law has been authoritatively
declared, the federal tribunal should apply that law according
to its tenor. If plaintiff, fully chargeable with knowledge
of the decided New Hampshire cases, nonetheless chose to
reject a state-court forum in favor of a federal forum, he
is in a perilously poor position to grumble when we follow
existing state precedent. Cf. Freeman, 865 F.2d at 1349 (party
removing case from state court “hard put to complain if the
federal court follows state practice in regard to state-law
claims”). A plaintiff “who seek [s] out a federal forum in a
diversity action should anticipate no more.” Plummer, 568


F.Supp. at 927.14


 It follows, therefore, that the jury ought not to have been
instructed on emotional distress damages. Moreover, the
error requires reversal. Despite the fact that USA urged the
adoption of a special verdict form which would have solved
the present problem, the court rejected the suggestion and
the jury returned only a general verdict. Such a circumstance
usually necessitates a new trial because “there is no way to
know that the invalid claim ... was not the sole basis for
the verdict.” United New York & New Jersey Sandy Hook
Pilots Assoc. v. Halecki, 358 U.S. 613, 619, 79 S.Ct. 517,
520, 3 L.Ed.2d 541 (1959). Accord Sunkist Growers, Inc. v.
Winckler & Smith Citrus Products Co., 370 U.S. 19, 29–30,
82 S.Ct. 1130, 1135–36, 8 L.Ed.2d 305 (1962); Maryland
v. Baldwin, 112 U.S. 490, 493, 5 S.Ct. 278, 280, 28 L.Ed.
822 (1884); Brochu v. Ortho Pharmaceutical Corp., 642 F.2d


652, 662 (1st Cir.1981). In this instance, we cannot say the
error was harmless. A substantial amount of plaintiff's proof
addressed the emotional distress issue; indeed, the evidence
on the topic was so voluminous and pervasive that Kassel tells
us “there was sufficient evidence of emotional distress, alone,
to support a jury verdict of $300,000.” Appellee's Brief at 44.


2. Earnings. The trial court also charged on loss of future
earnings. While prospective pecuniary injury is a recognized
element of actual damages for defamation, Chagnon, 174
A.2d at 835, the proof elicited at trial was too flimsy to allow
the jury to consider the matter on this occasion.


In New Hampshire, a plaintiff “has the burden of proving the
extent and amount of [his] damages,” Whitehouse v. Rytman,
122 N.H. 777, 451 A.2d 370, 372 (1982); Hangar One, Inc.
v. Davis Assoc., Inc., 121 N.H. 586, 431 A.2d 792, 795
(1981), and must also show “that the damages which he
seeks were caused by the alleged wrongful act.” Grant v.
Town of Newton, 117 N.H. 159, 370 A.2d 285, 287 (1977);
see also Progressive Survey, Inc. v. Pearson, 120 N.H. 58,
410 A.2d 1123, 1125 (1980). Although damages need not
be proven with mathematical certainty or sliderule precision,
one seeking to recover for the loss of future earnings “must
produce sufficient data to demonstrate that [future] profits
are reasonably certain to result.” Dunlop v. Daigle, 122 N.H.
295, 444 A.2d 519, 522 (1982) (per curiam). Accord Petrie–
Clemons v. Butterfield, 122 N.H. 120, 441 A.2d 1167, 1171
(1982). There is, of course, “often more than one satisfactory
method” for proving damages, Northern Heel Corp. v. *951
Compo Indus., Inc., 851 F.2d 456, 473 (1st Cir.1988), but a
claimed element of loss must be computed in some rational
way upon a firm factual base.


 The record on lost earnings is too thin to cast a shadow. While
we know that Kassel made roughly $50,000 per year at the
VA, he offered no evidence as to when—or whether—the VA
stopped paying his salary after the Vietnam story appeared.
Plaintiff testified that in March 1988 he was “medically
retired,” and that he now receives a government pension
(amount unspecified). We are given no inkling as to whether
the USA piece had anything to do with Kassel's eventual
retirement; plaintiff failed to state the nature of his medical
problems and offered no evidence linking these problems to


the libel.15


To be sure, Kassel testified at length concerning difficulties he
encountered at work following USA's gaffe. He now points,
in particular, to testimony anent his stint at Bedford, where
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the VA placed him in a basement office, provided him with no
job description, and gave him nothing to do. After three days,
Kassel “couldn't take it any more,” and left. Such evidence
was useful for proving, say, general damage to plaintiff's
career—but it does not address the issue of lost income or
diminished earning capacity. The record fails to reflect for
how long, if at all, his salary continued. Unlike Van Hooijdonk
v. Langley, 111 N.H. 32, 274 A.2d 798, 800 (1971), relied
upon by the district court, this was not a case where plaintiff's
ability to prove future damages was stymied by defendant's
wrongful conduct. It would have been a simple matter for
plaintiff to chart his earnings during the relevant period and
to lay a foundation against which future losses could be
measured. He never did so.


There is little point in flogging a dead horse. Given the gaps
in the proof, the jury should not have been instructed on the
issue of future earnings.


3. The Brief. When plaintiff challenged his reassignment to
Bedford, he filed a labor grievance against the VA. In that
proceeding, he maintained that the VA initiated a series of
adverse personnel actions in reprisal for his union activities
and prior successful grievances. After an arbitrator ruled in
the VA's favor, Kassel appealed to the United States Court


of Appeals for the Federal Circuit.16 He signed and filed
a 49–page pro se brief (Brief). He charged therein that the
VA's true motive was a desire to “get even” for prior asserted
grievances; that the USA article was being used as an “absurd
pretext” for his transfer; that the VA “mounted a media
campaign” to disgrace him; and that “the whole world knew”
USA had misquoted Kassel once the newspaper published the
correction. The Brief contained numerous variations on the
same themes.


Plaintiff moved to bar any use of the document at trial, on the
ground that it would tend to confuse the jury. USA responded
that, since Kassel was claiming to have been transferred
because of the newspaper article, his assertions that other
factors caused the move were classic admissions against
interest. It beseeched the court not to “rule out a whole area of
cross-examination” by blanket exclusion of the document, but
to “take [particular statements] up as they come along.” The
district court, without any on-the-record explanation *952  of
its reasons, ruled in plaintiff's favor. It declared that statements
from the Brief were “not admissible, period.” We assume,
as plaintiff suggests, that the court acted under Fed.R.Evid.
403 (“[a]lthough relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of


unfair prejudice, confusion of the issues, or misleading the
jury”) and banned the Brief as overly confusing.


 We have vouchsafed district courts “wide discretion in
steadying the Rule 403 seesaw,” Onujiogu v. United States,
817 F.2d 3, 6 (1st Cir.1987); see also Freeman, 865 F.2d
at 1340 (quoted supra note 10). Yet there are boundaries
to this latitude, exceeded in this case. We recognize that
numerous statements from the Brief might well have confused
the venire or unduly protracted the proceedings by inviting
lengthy detours through matters of peripheral interest. But,
the exclusion ordered by the district court was total. Therein
lay the rub—and the lower court's error. Whatever might be
said of most of the Brief, not all the proffered statements were
beyond the pale. By way of illustration, and disclaiming any
attempt at comprehensiveness, we have listed in an appendix a
sampling of the sort of statements which appellant was likely
entitled to use at the trial.


We are unable to discern—and neither appellee nor the district
court have explained—how these selected statements were
prone to sidetrack or mislead jurors who heard the case in
chief. That they were highly relevant cannot be gainsaid;
each declaration is directly “contrary to [plaintiff's] position at
trial.” United States v. Palow, 777 F.2d 52, 56 (1st Cir.1985),
cert. denied, 475 U.S. 1052, 106 S.Ct. 1277, 89 L.Ed.2d
585 (1986); cf. Estate of Spinosa v. Int'l Harvester Co., 621
F.2d 1154, 1157 (1st Cir.1980). Thus, the statements were
admissions against interest, and presumptively admissible.
See, e.g., Williams v. Union Carbide Corp., 790 F.2d 552,
556 (6th Cir.), cert. denied, 479 U.S. 992, 107 S.Ct. 591, 93
L.Ed.2d 592 (1986); Walaschek & Associates, Inc. v. Crow,
733 F.2d 51, 54 (7th Cir.1984); Glaesman v. Shop–Rite Foods,
Inc., 438 F.2d 341, 342 (10th Cir.1971) (per curiam); Gallis
v. Peelle Co., 264 F.2d 663, 665 (2d Cir.1959); see generally
Fed.R.Evid. 801(d)(2)(A) (a “party's own statement in either
an individual or a representative capacity” is not hearsay if
“offered against [the] party”).


We recently canvassed the law on the admission of prior
inconsistent pleadings as admissions against interest, and
rejected “a flat rule admitting or excluding” such allegations.
Vincent v. Louis Marx & Co., 874 F.2d 36, 41 (1st Cir.1989).
We determined that the district court must balance the
prejudicial effect and probative value of each statement
offered under Fed.R.Evid. 801(d)(2)(C), according to the
calibration which Rule 403 demands. See id. That is precisely
the procedure which should have been followed here. It was
not. Since Kassel, at different points in the Brief, had flatly
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contradicted the theory of damages which he advanced before
the district court, those particular statements should not have
been excluded. In prohibiting all references to any part of
the Brief, the district judge threw out the baby with the bath


water.17 On retrial, the court should consider the introduction
of each proffered admission as presenting a separate question
under Fed.R.Evid. 403.


 Importantly, we believe that wholesale suppression of the
Brief necessitates retrial on the issue of damages, but not
liability. By and large, those statements *953  which were
likely admissible concerned putative reasons for the adverse
personnel actions directed at plaintiff, and the article's impact
upon various segments of the reading public. Such questions
bore heavily on the existence and extent of plaintiff's
injuries. Conversely, the Brief apparently had no particular
bearing upon the liability issues. Kassel never attempted to
persuade the Federal Circuit that the Vietnam article was not
defamatory or that USA had been either accurate or careful.
To the extent that portions of the Brief might conceivably
trench upon the matter of liability at all, we believe their
relevance to be tangential, their cumulative weight to be
slight, and their exclusion, if error at all, to have been entirely
benign.


We have also considered plaintiff's assertion that the blanket
banning of the Brief was harmless error. The question
is close (although some of the admissions were powerful
stuff). The fact that, during cross-examination, defense
counsel asked a number of times whether plaintiff had made
certain statements in a “public document” is counterbalanced
because, generally, Kassel's answers were uncertain or
qualified. Of course, due to the total bar, USA was denied
the opportunity to confront him directly with the actual
statements. And, we are not operating in a vacuum; we must
gauge the harmfulness of the wholesale exclusion not as an
isolated matter, but in conjunction with the errors committed
in the charge. See supra Parts VI(C)(1), (2). When all are
taken collectively, we believe that USA is entitled to a new
trial on damages.


D. Scope of Retrial.


Although damages must be relitigated, there is no basis in
the record for trying liability anew. The jury verdict holding
Gannett responsible stands unsullied, free of discernible taint.
The issues—liability on the one hand, damages on the other
—and the proof adduced on them were sufficiently distinct


that requiring a full retrial “would be judicially wasteful, as
well as unfair to the plaintiff[ ].” Maxey v. Freightliner Corp.,
727 F.2d 350, 352 (5th Cir.1984). See 11 C. Wright & A.
Miller, Federal Practice and Procedure, § 2814 at 93 (1973)
(“if an error at the trial requires a new trial on one issue,
but this issue is separate from the other issues in the case
and the error did not affect the determination of the other
issues, the scope of the new trial may be limited to the single
issue”) (footnote omitted). Put another way, the nisi prius roll
reflects “no inextricable considerations” militating in favor
of a complete new trial on all issues. Winn v. Lafayette Town


House, 839 F.2d 835, 837 (1st Cir.1988).18


VII. A QUICK READ
The headlines are these. The jury supportably found that
USA's piece was defamatory and that defendant was negligent
in publishing it. Because these issues were fully and fairly
tried, and because Kassel was not a “public official” for libel
law purposes, the findings suffice to sustain the jury's verdict
on liability. As to damages, however, the combined effect of
the three errors which we have discussed, see supra Part VI,
require that there be a limited new trial.


We need go no further. What USA wrought was not amusing.
It should pay Kassel for its carelessness, but in an amount
fixed by a properly-instructed jury and on the basis of a better-
developed evidentiary record.


The judgment below is affirmed as to liability, but vacated as
to amount. The case is remanded for a new trial on damages.
Each party shall bear his/its own costs.


APPENDIX


Representative Excerpts from the Federal Circuit Brief


1. “VA tried to fire, then involuntarily transfer Kassel
because he was misquoted *954  —clearly an absurd
pretext and a continuation of their psychological warfare
against Kassel.” Brief at 1.


2. “Since the misquote ... [t]here had been no complaints
about Kassel's work or from his patients. The whole
world knew by the summer that Kassel had been
misquoted....” Brief at 7.
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3. “It is Kassel's contention that VA wanted to ‘get rid of’
him and considered him an undesirable employee long
before the USA piece.” Brief at 36–37.


4. “No doubt some vets were annoyed or even outraged
by the misquote, [but] the number was small ... and
was far smaller after the whole world knew Kassel was
misquoted.” Brief at 41.


5. “[A]fter the correction, the ‘outrage’ subsided.” Id.


6. “Besides, just because a handful of people ‘claimed’
Kassel was damaged by the misquote, does not prove
he actually was. There isn't the slightest evidence that a
majority of readers or vets felt this way.” Brief at 42–43.


All Citations


875 F.2d 935, 28 Fed. R. Evid. Serv. 488, 16 Media L. Rep.
1814


Footnotes
1 Additionally, Kassel pointed out two other bevues: (1) he was 39, not 41; and (2) after 1969, he had a high lottery number,


not a student deferment.


2 Therefore, we have no occasion to decide whether Kassel, by thrusting himself into an ongoing public controversy and/
or by agreeing to be interviewed for a single newspaper article, became a limited-purpose public figure. Compare, e.g.,
Gertz, 418 U.S. at 352, 94 S.Ct. at 3013.


3 Appellant claims that plaintiff decided who received certain veterans' benefits and who did not. The argument will not
wash. While others may have utilized Kassel's notes and summaries in calculating disability payments, Kassel himself
played no direct part in the decisionmaking process.


4 The “public official” inquiry requires us to categorize the nature of the particular job which plaintiff accepted. It is thus
irrelevant for our purposes that, along the way, Kassel agreed to be interviewed by Wyman. That behavior bears more
upon the “public figure” inquiry than upon “public official” status, and Gannett has not pursued the possibility that Kassel
was a public figure. See supra note 2.


5 We reiterate a useful compendium of the most frequently encountered factors:
In determining whether one acting for another is a servant or an independent contractor, the following matters of fact,
among others, are considered:
(a) the extent of control which, by the agreement, the master may exercise over the details of the work;
(b) whether or not the one employed is engaged in a distinct occupation or business;
(c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the
employer or by a specialist without supervision;
(d) the skill required in the particular occupation;
(e) whether the employer or the workman supplies the instrumentalities, tools, and the place of work for the person
doing the work;
(f) the length of time for which the person is employed;
(g) the method of payment, whether by the time or by the job;
(h) whether or not the work is a part of the regular business of the employer;
(i) whether or not the parties believe they are creating the relation of master and servant; and
(j) whether the principal is or is not in business.


Restatement (Second) of Agency § 220(2) (1958). The New Hampshire Supreme Court has adopted this analysis. See
Burnham, 480 A.2d at 130; Walker, 348 A.2d at 357; Hunter, 265 A.2d at 17.


6 The New Hampshire Supreme Court has cited Wilson with apparent approval. See Continental Ins., 422 A.2d at 1311.


7 Nor does New Hampshire have any statutory requirement to the contrary in libel cases. Cf., e.g., N.H.Rev.Stat.Ann. §§
507–C:2; 507–C:3 (in medical malpractice case, claimant must prove standard of care, and its violation, by competent
expert testimony).


8 Appellant places undue reliance on Geiger v. Dell Publishing Co., 719 F.2d 515 (1st Cir.1983), for the proposition that
publishers have no duty to check the accuracy of non-fiction material unless they have reason to believe it inaccurate.
Geiger was decided under New York law, which required a plaintiff to prove that a media defendant had gathered its
information “in a grossly irresponsible manner.” Id. at 517 (quoting Chapadeau v. Utica Observer–Dispatch, Inc., 38
N.Y.2d 196, 379 N.Y.S.2d 61, 341 N.E.2d 569, 571 (1975)). New Hampshire law contains no such requirement; simple
negligence is enough. Accordingly, Geiger neither controls nor materially assists our inquiry.
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9 The rule provides that “[a] memorandum, report, record, or data compilation, in any form, of acts, events, conditions,
opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge” shall
not be excluded as hearsay “if kept in the course of a regularly conducted business activity, and if it was the regular
practice of that business activity to make the memorandum, report, record, or data compilation,” so long as properly
authenticated and not transparently untrustworthy. Fed.R.Evid. 803(6).


10 Gannett also challenged the contact reports on the basis that they were “of questionable relevance” and more prejudicial
than probative. We disagree. Like other evidence of veteran outrage, the contact forms established the article's effect upon
Kassel's reputation. Moreover, “[o]nly rarely—and in extraordinarily compelling circumstances—will we, from the vista
of a cold appellate record, reverse a district court's on-the-spot judgment concerning the relevant weighing of probative
value and unfair effect.” Freeman, 865 F.2d at 1340. This is not such an instance.


11 We treat with this precise subject at greater length infra.


12 Kassel remembered callers stating on the “[t]hat they were going to hurt me. In one case a veteran said he would kill me.
On one occasion a veteran said that the next time I saw my name in the papers, it would be in the obituary.” Dr. Anzola
testified that some veterans had indicated “that there will be some harm to come to Dr. Kassel.” Michael Lassonde, DAV
representative, confirmed hearing a rumor about “someone trying to establish monies to have a hit man go after Dr.
Kassel....” This is but a sampler of the evidence on the point.


13 The reference to “malice” which appears in both Chagnon and Baer is ambiguous; the state supreme court might have
meant either New York Times malice or common law malice as developed in other areas of tort law. We need not resolve
the amphiboly; neither type of malice was proven in this case.


14 We have considered, but decline to employ, certification of this question to the state supreme court. Accord Fischer v. Bar
Harbor Banking & Trust Co., 857 F.2d 4, 8 (1st Cir.1988), cert. denied, 489 U.S. 1018, 109 S.Ct. 1135, 103 L.Ed.2d 2196
(1989); Cantwell v. University of Massachusetts, 551 F.2d 879, 880 (1st Cir.1977). Such a course seems particularly
inadvisable in this case, since other infirmities in the verdict, discussed infra, will require a new trial on damages in any
event. The district court, of course, remains free to certify the question, or not, after remand.


15 The district court denied USA's motion for a directed verdict on this point, stating that there was “no competent medical
evidence ... that [Kassel] was terminated because of his medical condition [as opposed to the USA piece].” That resupinate
ruling stands the law on its head. It was plaintiff's burden to offer evidence that he lost his job because of USA's publication,
see Grant, 370 A.2d at 287, rather than defendant's burden to show the opposite. And, when defense counsel pressed
on to insist that, in any event, “there is no evidence in the record from which a jury could calculate what th[e] damages
[for future lost earnings] ought to be,” the court responded enigmatically: “I'll deny the motion. Exception noted.”


16 Although irrelevant to either the merits of this case or to the evidentiary question, we take judicial notice that the Federal
Circuit eventually dismissed the appeal for want of jurisdiction because the underlying arbitral decision (involving a
reassignment without a concomitant reduction in pay or grade) was not subject to judicial review. See Kassel v. VA, No.
87–3472 (Fed.Cir. Aug. 3, 1988) (unpublished order).


17 We do not view our decision on this point as inconsistent with the holding of Hardy v. Johns–Manville Sales Corp., 851
F.2d 742 (5th Cir.1988). We share the reluctance of the Fifth Circuit routinely to treat appellate briefs submitted by a
party in one action as evidentiary admissions against that party in another action. See id. at 745–46. The case at bar,
however, presents the sort of “highly unusual circumstances” which the Hardy court, id. at 746, was careful to note might
favor admissibility: the appellate brief was written not by an attorney, but by plaintiff himself; the issue (what motivated
the VA to mount an adverse personnel action) seems common to both cases; and Kassel's claims in the Brief, on the
whole, did not purport to be other than his views “of what the real world facts are.” Id. at 745.


18 We deem it open on retrial for plaintiff to attempt to produce competent evidence to link his medical retirement and/or
the loss of discernible future earnings to dissemination of the libel.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Subject of an entry in a collaboratively
edited Internet encyclopedia filed a lawsuit for defamation,
tortious interference in prospective business advantage, and
false-light invasion of privacy against several anonymous
defendants, including two anonymous editors of the entry.
After subject issued a subpoena to obtain encyclopedia's user
data so she could obtain the identities of the defendants, one
editor moved to filed a special motion to quash pursuant to
the District of Columbia's Strategic Lawsuits Against Public
Participation (SLAPP) act. The Superior Court, Maurice A.
Ross, J., denied the motion, 2013 WL 5526107. Appeal
followed.


Holdings: The Court of Appeals, Easterly, J., held that:


denial of a special motion to quash a subpoena pursuant to
the SLAPP act is immediately appealable under the collateral-
order doctrine;


subject of an entry in a collaboratively edited Internet
encyclopedia was a limited-purpose public figure with respect
the controversy at issue; and


subject would be unlikely to show malice on the part of editor
and, thus would be unlikely to succeed on her defamation
claim.


Reversed and remanded with instructions.


Attorneys and Law Firms


*1033  Christopher J. Hajec, with whom Michael E.
Rosman, Washington, DC, was on the brief, for appellant.


William T. O'Neil, Bethesda, MD, for appellee.


James A. McLaughlin, Washington, DC, for amicus curiae
Reporters Committee for Freedom of the Press, the American
Civil Liberties Union of the Nation's Capital, American
Society of News Editors, Digital Media Law Project, Gannett
Co., Inc., the McClatchy Co., National Press Photographers
Association, and the Washington Post. Bruce D. Brown and
Gregg P. Leslie were on the brief for amicus curiae.


Before EASTERLY, Associate Judge, and SCHWELB and
FARRELL, Senior Judges.


Opinion


EASTERLY, Associate Judge:


A “strategic lawsuit against public participation” or “SLAPP”
is a lawsuit “filed by one side of a political or public policy
debate aimed to punish or prevent the expression of opposing
points of view.” D.C. Council, Comm. on Pub. Safety and
the Judiciary, Report on Bill 18–893 (“Comm. Report”)
at 1 (Nov. 18, 2010). SLAPPs “masquerade as ordinary
lawsuits,” Batzel v. Smith, 333 F.3d 1018, 1024 (9th Cir.2003)
(internal quotation marks omitted), but a SLAPP plaintiff's
true objective is to use litigation as a weapon to chill or silence
speech. The District recently enacted the D.C. Anti–SLAPP
Act to protect the targets of such suits. D.C.Code § 16–5501 to
–5505 (2012 Repl.). Invoking this statute, anonymous speaker
John Doe No. 1 filed a special motion to *1034  quash a
subpoena issued by Susan L. Burke seeking his identifying
information. See D.C.Code § 16–5503. The trial court denied
the motion and John Doe No. 1 now seeks interlocutory
review. Addressing the Anti–SLAPP statute for the first time,
we begin by assessing whether the denial of a special motion
to quash under the statute may be immediately appealed to
this court. We answer that question in the affirmative and then
consider whether the trial court correctly denied the special
motion to quash. We determine that it did not. Accordingly,
we reverse.


I. Facts 1


Appellee Susan L. Burke is an attorney based in the District
of Columbia who litigates in state and federal courts across
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the country. She founded her own law firm to pursue her
interest in human rights litigation and a focus of her practice
is advocacy for those allegedly harmed by the misconduct
of U.S. military personnel and government contractors. For
example, Ms. Burke represented a group of former detainees
held at Abu Ghraib prison in Iraq in their suit against federal
government contractors working at that site. In 2007, Ms.
Burke filed a civil lawsuit seeking to vindicate the rights of
Iraqi civilians and their families who were victims of the 2007
civilian shootings in Baghdad by individuals who worked for
the company then known as Blackwater (now Academi). See
Abtan v. Blackwater Lodge & Training Ctr., 611 F.Supp.2d 1
(D.D.C.2009). That lawsuit was settled in 2010.


In October 2011, an individual known only as RetroLady64
created a webpage for Ms. Burke on Wikipedia. Wikipedia is a
“collaboratively edited, multilingual, free-access, free content
Internet encyclopedia” and any visitor to the website has the


ability to add, edit, or remove content.2 The Wikipedia entry
for Ms. Burke discussed, among other things, her civil suit
against Blackwater:


Burke represented plaintiffs ... in a lawsuit against
Blackwater. The lawsuit stemmed from the firefight
in Niso[u]r Square in Baghdad. The lawsuit alleged
Blackwater violated the federal Alien Tort Statute in
committing extrajudicial killing and war crimes, and that
the company was liable for assault and battery, wrongful
death, intentional and negligent infliction of emotional
distress, and negligent hiring, training and supervision. The
lawsuit was dismissed in 2010.


Three months later, in January 2012, appellant John Doe No.
1, whose Wikipedia user name is “Zujua,” added information
in the section of Ms. Burke's page that addressed the Abtan
litigation. This information had nothing to do with Ms. Burke
or the Abtan civil suit; instead it related to the troubled federal
criminal prosecution of the Blackwater contractors arising


from the same incident in Nisour Square.3 As modified by
Zujua, the section of Ms. Burke's page that addressed the
Abtan litigation read (Zujua's additions are italicized):


Burke represented plaintiffs ... in a lawsuit against
Blackwater. The lawsuit *1035  stemmed from the
firefight in Niso[u]r Square in Baghdad. The lawsuit
alleged Blackwater violated the federal Alien Tort Statute
in committing extrajudicial killing and war crimes, and that
the company was liable for assault and battery, wrongful


death, intentional and negligent infliction of emotional
distress, and negligent hiring, training and supervision.
Judge Urbina threw out the suit in December 2009,
saying that “the court declines to excuse the government's
reckless violation of the defendants' constitutional rights
as harmless error,” after they attempted to use as
evidence the defendants' compelled statements taken under
threat of the loss of their jobs. Judge Urbina went
on to criticize prosecutors for withholding “substantial
exculpatory evidence” from the grand jury, and presenting
“distorted versions” of witness' testimony. The lawsuit was
dismissed in 2010.


Ms. Burke saw and removed this information about one
month after it was posted. Zujua is not alleged to
have taken any further action. A second anonymous user
(“CapBasics359”), however, later posted similar language
about the 2009 dismissal of the federal government's criminal
case to Ms. Burke's Wikipedia page. Ms. Burke again
removed the offending statements herself; this time, she
also contacted CapBasics359 through Wikipedia to inform
him that the information he added did not apply to her
case. CapBasics359 then restored the statements about the
government prosecution, however, and he and Ms. Burke
went back and forth several times, with CapBasics359 adding
and Ms. Burke deleting this same information.


Suspecting that incorrect additions to her Wikipedia page
were the product of a scheme by Blackwater to discredit
her, Ms. Burke filed suit in D.C. Superior Court alleging
defamation, tortious interference in prospective business
advantage, and false light invasion of privacy. She named
several anonymous defendants who she asserted had colluded
to defame her: Zujua (John Doe No. 1), CapBasics359 (John
Doe No. 2), and eight alleged Blackwater employees or agents
(John Does 3–10). As Ms. Burke did not know the real names
of the Wikipedia users, she was unable to serve them. She
therefore issued a subpoena to obtain Wikipedia's user data
so that she could obtain the anonymous posters' identifying
information.


Zujua, represented by the Center for Individual Rights, moved
to quash the subpoena pursuant to the D.C. Anti–SLAPP Act's


“special motion to quash” provision, D.C.Code § 16–5503.4


In the alternative, he sought a protective order preventing
the discovery of his identity. On January 30, 2013, the trial
court denied Zujua's motion in a one-page order. The court
ruled that Zujua was not entitled to the protection of the Anti–
SLAPP statute because he had not established that he had
spoken about “an issue of public interest” within the meaning
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of the statute. Without further explanation, the court stated
that Zujua had both failed to make an affirmative showing
that Ms. Burke was a general- or limited-purpose public
figure and failed to disprove that his speech was commercially
motivated. In addition, the trial court ruled, also without
explanation in its order, that even if Zujua's speech was about
an issue of public interest, he was not entitled to quash the
subpoena because Ms. Burke had demonstrated a likelihood
of success on the merits of her defamation claim. Finally, the
court denied *1036  Zujua's request for a protective order
noting that Zujua had provided no authority for such a request.


This appeal followed.5


II. The D.C. Anti–SLAPP Act
In 2010, the Council of the District of Columbia enacted
the D.C. Anti–SLAPP Act to protect the targets of SLAPPs
and encourage “engag[ement] in political or public policy
debates.” Comm. Report at 4. Following the lead of a number
of other jurisdictions, the statute creates a “special motion
to dismiss,” a procedural mechanism that allows a named
defendant to quickly and equitably end a meritless suit.
D.C.Code § 16–5502. The D.C. statute goes further than the
other jurisdictions, however, in its additional protection for
anonymous speech. Given that “SLAPP plaintiffs frequently
include unspecified individuals as defendants,” Comm.
Report at 4, and recognizing the importance of anonymous
speech on matters of public interest, the D.C. Anti–SLAPP
Act also allows “a person whose personal identifying
information is sought” to safeguard his identity by filing
a “special motion to quash” a subpoena. D.C.Code § 16–
5503(a). An anonymous would-be defendant who is able to
protect her identity in this manner can thus avoid being named
in a suit and served with a complaint.


To establish the grounds for either of the two procedural
protections the Anti–SLAPP statute affords—dismissal of the
suit or quashing of a subpoena—the moving party must show
that his speech is of the sort that the statute is designed
to protect. Specifically, the moving party must “make[ ] a
prima facie showing that the underlying claim arises from
an act in furtherance of the right of advocacy on issues of
public interest.” D.C.Code § 16–5502(b); see also D.C.Code
§ 16–5503(b). Upon such a showing, the motion will be
granted unless the opposing party demonstrates a likelihood
of success on the merits of his or her underlying claim. Id.


III. Appealability of a Special Motion to Quash


Before we may consider the merits of the trial court's order
denying Zujua's special motion to quash, we must determine
whether such an order can be immediately appealed to this


court.6 See  *1037  McNair Builders, Inc. v. Taylor, 3 A.3d
1132, 1135 (D.C.2010) (“Before we may decide [the merits
of the appeal], we must first determine whether this court has
jurisdiction.”)


 The appellate jurisdiction of this court is defined by statute.
Specifically, D.C.Code § 11–721 (2012 Repl.) gives this
court jurisdiction over “all final orders and judgments” of the
Superior Court, as well as certain categories of interlocutory
orders. D.C.Code § 11–721(a)(1), (a)(2). Superior Court
orders that do not finally resolve pending cases are therefore
not ordinarily appealable pursuant to our “general policy
against piecemeal review.” Umana v. Swidler & Berlin,
Chartered, 669 A.2d 717, 722 (D.C.1995). Furthermore, we
have specifically held that “[a] pretrial order granting or
denying discovery from a non-party witness is not ordinarily
final for purposes of appeal unless, in the case of an order
granting discovery, the subject of the order refuses to comply
and is adjudicated in contempt.” Crane v. Crane, 657 A.2d
312, 315 (D.C.1995) (emphasis omitted).


 With that said, this court also has jurisdiction to hear
certain non-final orders not specifically enumerated in our
jurisdictional statute. This court has recognized that the
collateral order doctrine, first articulated by the Supreme
Court in Cohen v. Beneficial Indus. Loan Corp., 337 U.S.
541, 546, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949) and applied
to the jurisdictional statute for the federal courts of appeals,
28 U.S.C. § 1291–92 (2012), likewise applies to D.C.Code


§ 11–721.7 See Stein v. United States, 532 A.2d 641, 643
(D.C.1987); see also, e.g., McNair Builders, 3 A.3d at 1135–
36. The collateral order doctrine “is best understood not
as an exception to the final decision rule” codified in this
court's jurisdictional statute “but as a practical construction
of it.” Will v. Hallock, 546 U.S. 345, 349, 126 S.Ct. 952,
163 L.Ed.2d 836 (2006) (internal quotation marks omitted).
This doctrine permits appellate courts to assert jurisdiction
over a “small class” of otherwise non-final orders, Stein, 532
A.2d at 643 (quoting Cohen, 337 U.S. at 546, 69 S.Ct. 1221),
which “finally determine claims of right separable from, and
collateral to, rights asserted in the action, too important to
be denied review and too independent of the cause itself
to require that appellate consideration be deferred until the
whole case is adjudicated.” Cohen, 337 U.S. at 546, 69 S.Ct.
1221.
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 This court, like the Supreme Court, recognizes that
“[p]ermitting piecemeal, prejudgment appeals ... undermines
efficient judicial administration and encroaches on the
prerogatives of [trial] court judges who play a special
role in managing ongoing litigation.” Mohawk Industries v.
Carpenter, 558 U.S. 100, 106, 130 S.Ct. 599, 175 L.Ed.2d 458
(2009) (internal quotation marks omitted). Accordingly, we
have likewise emphasized that the reach of the collateral order
doctrine is “modest” and the test for applying it is “stringent.”
McNair Builders, 3 A.3d at 1136 (quoting Will, 546 U.S. at
349–50, 126 S.Ct. 952). Three criteria must be satisfied; the
subject order: (1) “must conclusively determine a disputed
question of law,” (2) “must resolve an important issue that
is separate from the merits of the case,” and (3) “must be
effectively unreviewable on appeal from a final judgment.”
McNair Builders, 3 A.3d at 1135 (quoting Finkelstein,
Thompson & Loughran v. Hemispherx Biopharma, Inc., 774
A.2d 332, 339–40 (D.C.2001) (overruled on other grounds)).
Despite this “stringent” test, we conclude that an order
denying a special motion to quash under the D.C. Anti–
*1038  SLAPP Act satisfies the requisite criteria and is


immediately appealable to this court.8 See id. at 1140 n. 9
(explaining that a determination that an order is appealable
under the collateral order doctrine is “not directed at the
individual case, but to the entire category to which a claim
belongs” (quoting Mohawk, 558 U.S. at 101, 130 S.Ct. 599)
(internal quotation marks omitted)).


First, the order denying the special motion to quash
conclusively determines a disputed question of law. The
trial court concluded that “[d]efendant fail[ed] to present a
prima faci[e] case that the writings at issue are protected
under the D.C. Anti-[SLAPP] statute.” With this order,
the court made a determination that Zujua's speech was
not of the sort that the Anti–SLAPP statute intends to
protect. See supra part II. Federal appellate courts that
have examined similar state Anti–SLAPP statutes have
likewise found the conclusivity element satisfied when a trial
court has determined the movant is ineligible for protection
under the statute. See Godin v. Schencks, 629 F.3d 79, 84
(1st Cir.2010) (“the order conclusively decides that relief
under Maine's [Anti–SLAPP statute] is unavailable to the
individual defendants”); Henry v. Lake Charles Am. Press,
566 F.3d 164, 174 (5th Cir.2009) (“an order denying a[ ] ...
motion [under Louisiana's Anti–SLAPP statute] satisfies any


concerns regarding conclusivity”).9


Next, the order denying the special motion to quash resolves
an important issue separate from the merits of the lawsuit.


On its face, whether Zujua's anonymous speech qualifies
for protection under the statute is a separate question from
whether Zujua may be held liable for defamation. Ms. Burke
argues that our analysis cannot stop here, however, and that
we must also consider that, upon the presentation of a prima
facie case that the movant has engaged in protected activity,
the plaintiff may defeat the special motion to quash by
showing a likelihood of success on the merits. See D.C.Code
§ 16–5503(b). This latter inquiry, Ms. Burke asserts, is not
sufficiently separate from a merits inquiry. We disagree.
Although a plaintiff may defeat a special motion to quash by
showing a likelihood of success on the merits, the purpose
of this inquiry is still “to determine whether the defendant
is being forced to defend against a meritless claim, not
to determine whether the defendant actually committed the
relevant tort.” Henry, 566 F.3d at 175 (internal quotation mark
omitted); see also id. (discussing numerous applications of the
collateral order doctrine and concluding that “an order does
not have to be separate from the entirety of the underlying


dispute to satisfy Cohen ”).10 Put another *1039  way,
the “[d]enial of an anti-SLAPP motion resolves a question
separate from the merits in that it merely finds that such
merits may exist, without evaluating whether the plaintiff's
claim will succeed.” Batzel v. Smith, 333 F.3d 1018, 1025 (9th
Cir.2003); see also Finkelstein, Thompson & Loughran, 774
A.2d at 340 (concluding that “the issue of immunity from
having to defend against ... [a] defamation claim is separate
from the merits of that claim”).


The final requirement to qualify for review under the
collateral order doctrine is that the subject order be
“effectively unreviewable on appeal from a final judgment.”
McNair Builders, 3 A.3d at 1135. “We have said that the
denial of a motion that asserts an immunity from being sued
is the kind of ruling that is commonly found to meet the
requirements of the collateral order doctrine and thus to
be immediately appealable.” Id. at 1136 (internal quotation
marks omitted). Here we consider the denial of a special
motion to quash, not the denial of a special motion to dismiss,
which explicitly protects the right not to stand trial. But we
conclude that the former also confers an immunity of a sort
from suit. See supra p. 7–8. An anonymous speaker who can
preserve his anonymity can avoid service and thereby avoid
ever becoming a named party to a suit.


 We have explained, however, that it is not enough that
the unreviewable interest be in the “mere avoidance of a
trial.” McNair Builders, 3 A.3d at 1136 (quoting Will, 546
U.S. at 353, 126 S.Ct. 952). Rather, before we exercise our
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appellate jurisdiction under the collateral order doctrine we
must confirm what is at stake is the “avoidance of a trial that
would impair a ‘substantial public interest.’ ” Id. at 1137.


The right the Council sought to protect with the special
motion to quash is the right to engage in anonymous
speech, Comm. Report at 4, which is grounded in the First
Amendment to the U.S. Constitution. See Solers, Inc. v.


Doe, 977 A.2d 941, 950–51 (D.C.2009).11 In drafting the
District's Anti–SLAPP statute, the Council took into account
the experiences of states with similar statutes and determined
that, in this respect, the District could do better in offering
protection to the intended targets of SLAPP actions. We find it
significant in our assessment of the public interest in the right
at stake that the constitutional right of anonymous speech is


specially protected in the District's Anti–SLAPP statute.12


*1040  The exercise of the statutorily protected right to
anonymous speech would be substantially chilled if the denial
of a special motion to quash were not immediately appealable.
See McNair Builders, 3 A.3d at 1140 (“the crucial question ...
is not whether an interest is important in the abstract; it is
whether deferring review until final judgment so imperils the
interest as to justify the cost of allowing immediate appeal
of the entire class of relevant orders.”). Deferring review of
the denial of a special motion to quash would result in the
irreversible loss of the anonymity that the Anti–SLAPP Act
specifically seeks to protect. As a result, those who would
speak out anonymously might choose not to speak at all.
This is precisely the sort of injury to an important public
interest that this court has acknowledged that the collateral
order doctrine is meant to protect. See McNair Builders, 3
A.3d at 1138 (observing that the public interest in protecting
the “valid exercise of the constitutional right[ ] of freedom
of speech” and “encourag [ing] continued participation in
matters of public significance” would be a “public interest
worthy of protection on interlocutory appeal.” (quoting
Henry, 566 F.3d at 169, 180)).


Because each of the criteria of the collateral order doctrine
is satisfied, we hold that an order denying a special motion
to quash under the D.C. Anti–SLAPP statute will be
immediately appealable to this court.


IV. Assessing the Motion to Quash
Having determined that we have jurisdiction to reach the
merits in the instant appeal, we turn to the parties' arguments
with regard to the trial court's order denying the special


motion to quash. Our review of this issue, a question of
statutory interpretation, is de novo. See Hernandez v. Banks,
84 A.3d 543, 552 (D.C.2014).


A. Prima Facie Case


As noted above, to prevail on a special motion to quash,
the moving party must first demonstrate that “the underlying
claim arises from an act in furtherance of the right of


advocacy13 on issues of public interest.” D.C.Code § 16–
5503(b). An “issue of public interest” is defined positively
and negatively in the Anti–SLAPP *1041  statute. The
statute positively defines it to “mean[ ] an issue related to
health or safety; environmental, economic, or community
well-being; the District government; a public figure; or a
good, product, or service in the market place”; the statute
then provides that it “shall not be construed to include
private interests, such as statements directed primarily toward
protecting the speaker's commercial interests rather than
toward commenting on or sharing information about a matter
of public significance.” D.C.Code § 16–5501(3). Here, the
trial court found that Zujua failed to establish a prima facie
case that his speech met this statutory definition both because
(1) he did not establish that Ms. Burke was a public figure,
and (2) he did not “provide [ ] prima faci[e] evidence that his
comments were not commercially motivated.”


 To establish that his speech fell within the definition of
“issue of public interest” Zujua argued at trial and reiterates
on appeal that his Wikipedia edit was on an “issue related


to ... a public figure.”14 D.C.Code § 16–5501(3). Although
the statute does not define “public figure,” we presume that
the use of this term imports the definition of “public figure”
used throughout defamation law. See 1618 Twenty–First St.
Tenants' Ass'n, Inc. v. The Phillips Collection, 829 A.2d 201,
203 (D.C.2003) (explaining that as a general rule, we presume
that where a legislature adopts a term of art, it “knows and
adopts the cluster of ideas that were attached to each borrowed


word”).15


 Like the Supreme Court, this court has recognized two types
of public figures in the context of defamation claims: general
and limited purpose public figures. “[G]eneral purpose public
figures ... because of their ‘position of such pervasive power
and influence ...[,] are deemed public figures for all purposes.’
” Moss v. Stockard, 580 A.2d 1011, 1030 (D.C.1990) (quoting
Gertz v. Robert Welch, Inc., 418 U.S. 323, 345, 94 S.Ct. 2997,
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41 L.Ed.2d 789 (1974)). “[L]imited-purpose public figures,”
that is, individuals “who assume roles ‘in the forefront
of particular public controversies in order to influence the
resolution of the issues involved,’ ... are deemed public
figures only for purposes of the controversy in which they
are influential.” Id. (quoting Gertz, 418 U.S. at 345, 94 S.Ct.
2997). “[T]he touchstone remains whether the individual
has assumed a role of special prominence in the affairs of
society ... that invites attention and comment.” Id. (quoting
Tavoulareas v. Piro, 817 F.2d 762, 773 (D.C.Cir.1987)).
While it is clear that Ms. Burke is not a general purpose public
figure, such as a politician or celebrity, both Zujua and the
amici argue that she is a limited-purpose public figure.


 The task of determining whether a defamation plaintiff is
a limited-purpose public figure is a difficult one, requiring
a highly fact-intensive inquiry that one  *1042  court has
described as “trying to nail a jellyfish to the wall.” Moss,
580 A.2d at 1030 (quoting Rosanova v. Playboy Enters.,
411 F.Supp. 440, 443 (S.D.Ga.1976), aff'd, 580 F.2d 859
(5th Cir.1978)). To facilitate this determination, this court
in Moss adopted a three-part inquiry articulated by the D.C.
Circuit in Waldbaum v. Fairchild Publ'ns, 627 F.2d 1287,
1297 (D.C.Cir.1980). The court must begin by determining
“whether the controversy to which the defamation relates was
the subject of public discussion prior to the defamation.”
Moss, 580 A.2d at 1030. Next, the court must determine
“whether ‘a reasonable person would have expected persons
beyond the immediate participants in the dispute to feel the
impact of its resolution.’ ” Id. (quoting Waldbaum, 627 F.2d at
1297). After identifying the existence and scope of the public
controversy, the court will find that a defamation plaintiff is a
limited-purpose public figure with respect to that controversy
if “[t]he plaintiff ... achieved a special prominence in
the debate, and either ‘must have been purposely trying
to influence the outcome or could realistically have been
expected, because of [her] position in the controversy, to have
an impact on its resolution.’ ” Id. at 1031 (quoting Waldbaum,
627 F.2d at 1297).


 Applying the Waldbaum framework, we hold that Ms. Burke
is a public figure. First, the speech at issue here pertains
to an obviously public controversy that existed before Ms.
Burke's involvement. The 2007 Nisour Square shooting was
a significant international event which implicated United
States foreign policy and which raised questions about the
appropriate use of private contractors in Iraq. Ms. Burke
attempts to define the controversy narrowly by asserting
that only the private interests of individual clients were at


play. But every public controversy involves individuals when
examined at some level of granularity, and Ms. Burke's
narrow view of the controversy is not reflected in her own
descriptions of the high stakes of this litigation in press
releases and interviews, where Ms. Burke has said, for
example, that the “litigation [would] prove that Blackwater's
interests are contrary to the interests of the U.S. military,
the State Department, and the nation of Iraq.” Press Release,
Burke O'Neil LLC, Blackwater Faces New Death and Injury
Claims and Drug Allegations (Nov. 27, 2007), available at
http://burkepllc. com/category/press-releases. Furthermore, it
cannot reasonably be disputed that the public “or some
segment of it” would “feel the impact” of the resolution of
the controversy about Blackwater's presence in Iraq and its
actions in Nisour Square.


Finally, we are asked to examine in-depth Ms. Burke's role
in this controversy to determine whether she “achieved a
special prominence” such that she was “purposefully trying
to influence” an outcome of the controversy. Ms. Burke
warns against determining that an attorney is a public figure
simply because of her performance of her job duties, namely,
zealous advocacy for her clients. Courts in other jurisdictions
have taken on the difficult task of determining when an
attorney will become a public figure in her representation of
clients, with many finding that attorneys whose cases address
large-scale public issues or who represent prominent clients
and seek extensive media attention will become limited-
purpose public figures. See, e.g., Marcone v. Penthouse Int'l
Magazine for Men, 754 F.2d 1072, 1083–84 (3d Cir.1985)
(finding that an attorney was a limited-purpose public figure
where he “actively participate[d] in the public issue in a
manner intended to obtain attention”); Partington v. Bugliosi,
825 F.Supp. 906, 917–18 (D.Haw.1993) (explaining that an
attorney who “voluntarily engaged in a *1043  course of
action with respect to [his representation of his client] that
was bound to invite attention and comment” was a limited-
purpose public figure); Ratner v. Young, 465 F.Supp. 386,
400 (D.Vi.1979) (noting that attorneys were limited-purpose
public figures where they “voluntarily thrust themselves into
the vortex of [a] case that had far-reaching and serious
effect[s] on many people not connected with it.”). But see,
e.g., Littlefield v. Fort Dodge Messenger, 614 F.2d 581, 584
(8th Cir.1980) (finding that an attorney was not a limited-
purpose public figure due simply to his practice of law in
violation of bar discipline); Marchiondo v. Brown, 98 N.M.
394, 649 P.2d 462, 467–68 (1982) (holding that an attorney
was not a limited-purpose public figure despite being “well
known” in the community).
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 We agree that “[l]egal representation of a client, by itself,
does not establish an individual as a public figure,” Marcone,
754 F.2d at 1085. In her litigation of high-profile cases like
Abtan, however, Ms. Burke went above and beyond simple
legal representation in court pleadings and appearances. She
sought substantial publicity for this case by putting out press
releases and giving interviews. (We note that her actions
prompted the company formerly known as Blackwater to seek
a gag order against her.) By no means do we seek to criticize
or challenge her far-reaching and assertive advocacy. We
comment on her conduct only to explain how she “assumed
the risk that in the course of reporting and commenting
on a well known person or public controversy,” that public
speakers, like Zujua, might “inadvertently make erroneous
statements about” her. See Marcone, 754 F.2d at 1081.


Thus, Ms. Burke satisfies all three criteria from Waldbaum,
and we are confident that she has “thrust [herself] to the
forefront of ... [this] public controvers[y],” Gertz, 418 U.S. at
345, 94 S.Ct. 2997, and can be considered a limited-purpose
public figure. The trial court's determination to the contrary
was erroneous.


We additionally find error in the trial court finding on
Zujua's commercial motivation. It appears to have been the
trial court's understanding that in order to establish “an
act in furtherance of the right of advocacy on issues of
public interest,” the anonymous speaker must also disprove
commercial motivation, even where such motivation is not
apparent from the content of the speech. This apparent
presumption of commercial interest has no foundation in the
statute which merely states what an issue of public interest
is and is not. Moreover, such a presumption is inappropriate
in the context of a prima facie showing, for which we have
held the burden of proof is “not onerous.” Little v. United
States, 613 A.2d 880, 885 (D.C.1992). We understand Ms.
Burke suspected that Zujua was affiliated with Blackwater


and thus had a commercial interest in defaming her.16 But
her unsubstantiated suspicion did not increase Zujua's initial
burden. Indeed, it would turn the statute on its head if a
party seeking a special motion to quash had to reveal his
professional affiliation or other identifying information to
disprove a disqualifying commercial motivation not apparent
from his speech alone. We conclude, then, that Zujua
established a prima facie case that his *1044  speech was
worthy of protection under the statute.


B. Likelihood of Success on the Merits


We next consider whether Ms. Burke is able to show that
her “underlying claim” of defamation is likely to succeed
on the merits such that the special motion to quash should
nonetheless be denied. Without any discussion, the trial court
determined that Ms. Burke could make such a showing. We


conclude otherwise.17


 To establish liability for defamation, a plaintiff must show:


(1) that the defendant made a false and defamatory
statement concerning the plaintiff; (2) that the defendant
published the statement without privilege to a third party;
(3) that the defendant's fault in publishing the statement
amounted to at least negligence; and (4) either that the
statement was actionable as a matter of law irrespective
of special harm or that its publication caused the plaintiff
special harm.


Rosen v. Am. Israel Pub. Affairs Comm., Inc., 41 A.3d 1250,
1256 (D.C.2012) (quoting Oparaugo v. Watts, 884 A.2d 63,
76 (D.C.2005)). If the plaintiff is a public figure, however,
the fault component embodied in the third defamation
element is heightened; the plaintiff must then show by clear
and convincing evidence that the defendant's defamatory
statement was published with actual malice, i.e. either
subjective knowledge of the statement's falsity or a reckless
disregard for whether or not the statement was false. Moss,
580 A.2d at 1029.


Zujua argues that the malice standard should apply here,
and that Ms. Burke is unlikely to succeed on the merits
of her defamation claim because Zujua did not publish his
statements with malice. Zujua does not contest any of the
other elements of the defamation claim, and in particular
makes no argument that the Wikipedia edit is not a “false and
defamatory statement.”


As a preliminary matter, it seems far from clear that
Zujua's revisions to Ms. Burke's Wikipedia page even
constitute a defamatory statement. We note that Zujua's edit
introduced internal inconsistencies and, to anyone with a
basic understanding of the distinction between a civil suit
and a criminal prosecution, appears barely coherent. Thus,
we query whether the edit amounts to a statement of fact
capable of defamatory meaning, i.e. that “it tends to injure the
plaintiff in [her] trade, profession or community standing, or
lower [her] in the estimation of the community.” Moss, 580
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A.2d at 1023. Without argument to the contrary from Zujua,
however, we assume without deciding that this first element


of defamation has been satisfied.18


*1045   Having already determined that Ms. Burke is a
limited purpose public figure, see supra part IV. A., we
agree with Zujua that she is required to show malice on
Zujua's part in order to succeed on her defamation claim.
We conclude that she is unlikely to be able to do so here.
Although we have assumed that Zujua's edits would constitute
a false and defamatory statement of fact, the lack of clarity
of his revisions provides good evidence of Zujua's state
of mind. Zujua's edits do not suggest knowledge of falsity
or reckless disregard for whether or not the statement was
false. If anything, the edits seem to suggest confusion or
honest mistake on Zujua's part. Again, the edited paragraph
is internally contradictory and implies that Zujua probably
did not understand that the private civil action in Abtan
and the federal prosecution of the contractors arising out of
the same incident were separate legal actions. Moreover, in
contrast to the allegations Ms. Burke makes against John Doe
No. 2 (CapBasics359), who apparently re-published similar
information after she informed him that it was false, Ms.
Burke admits that after she apprised Zujua of the problems
with the paragraph, he apparently accepted the correction
and did not seek to re-publish the information. This too
demonstrates a lack of malice. Zujua's failure to inquire
further and learn more about the subject and the federal case
before he posted his edit might be evidence of negligence,
but we do not believe it demonstrates clear and convincing
evidence of the “intentional or reckless disregard for [the
statement's] falsity.” Moss, 580 A.2d at 1029.


To be sure, the task of demonstrating malice is difficult for
a plaintiff who does not know the identity of the defamatory


speaker and cannot argue malice based on the identity and
motivations of her alleged defamer. It is not impossible,
however, and the circumstances of the alleged defamation
may well demonstrate malice. Furthermore, the D.C. Council
articulated a clear policy in favor of anonymous speech
when it enacted the D.C. Anti–SLAPP Act and created the
special motion to quash. We will neither question this policy
judgment nor the Supreme Court case law it builds upon. Like
any public figure, Ms. Burke has exposed herself to comment
and criticism by virtue of the prominent role she has assumed
in this controversy. See Gertz, 418 U.S. at 345, 94 S.Ct. 2997.
While that does not mean that she may be defamed freely, see
id., it does mean that she must satisfy the test imposed by the
Supreme Court in order to protect the “breathing space” of
the constitutional freedom of expression. See N.Y. Times Co.
v. Sullivan, 376 U.S. 254, 272, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964). Because she cannot do so, she is unlikely to succeed
on the merits of her defamation claim.


V. Conclusion
Having determined that this court has jurisdiction to consider
this appeal and further holding that Zujua has established a
prima facie case under the D.C. Anti–SLAPP statute that was
not rebutted by a showing of likelihood of success on the
underlying claims, we reverse the Superior Court's January
30, 2013 order and remand with instructions to enter an
order granting Zujua's special motion to quash Ms. Burke's


subpoena.19


So ordered.


All Citations


91 A.3d 1031, 42 Media L. Rep. 1916


Footnotes
1 Because of the procedural posture of this case, the trial court has not yet made factual findings. But the relevant facts,


as alleged by the parties in their trial court filings, are not in dispute.


2 Wikipedia, http://en.wikipedia.org/wiki/Wikipedia (last visited May 27, 2014).


3 As the source for this information, Zujua cited to a December 2009 article in the New York Times: See Charlie Savage,
Judge Drops Charges from Blackwater Deaths in Iraq, N.Y. Times, Dec. 31, 2009, http:// www. nytimes.com/2010/01/01/
us/01blackwater.html.


4 CapBasics359, the other anonymous Wikipedia editor, is not a participant in the current appeal.


5 Because we determine that the denial of Zujua's motion to quash the subpoena seeking his identifying information is
appealable and that his motion should have been granted, we decline to address his claim that he is separately entitled
to a protective order preventing the discovery of his identity.


6 We do not address the related but separate question of whether an order denying a special motion to dismiss under the
Anti–SLAPP Act is immediately appealable. We note that this was an issue in a different case before this court, Mann
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v. Nat'l Review, Inc., et al., 13–CV–1043, but the appeal in that case was dismissed before an opinion was issued. Two
days before oral argument for this case, the District of Columbia delivered to the court the amicus brief it filed in Mann. It is
not clear what the District, which is not a party to this case, sought to accomplish, procedurally or substantively, with this
submission. While the District is not required to ask permission to be amicus in this court, see D.C.App. R. 29(a), it still
must follow other rules pertaining to amicus filings, see, e.g., D.C.App. R. 29(c)-(e). Moreover, if it meant to participate in
this case as amicus by resubmitting its Mann amicus brief, that brief provides little guidance regarding the issue before us.
In a footnote, the District in Mann took the position that whether the denial of a special motion to dismiss is immediately
appealable is “related, but quite distinct” from whether the denial of a special motion to quash is appealable, and it never
said whether the appealability of these distinct motions should be resolved similarly or differently. We see no reason to
address the appealability of the special motion to dismiss in this case.


7 D.C.Code § 11–721 is modeled after and “virtually identical” to 28 U.S.C. § 1291–92 (2012). See Brandon v. Hines, 439
A.2d 496, 509 (D.C.1981).


8 Because we rely on the collateral order doctrine to resolve the jurisdictional issue, we do not address Zujua's alternative
argument that the order denying the special motion to quash amounts to the denial of injunctive relief which is appealable
under D.C.Code § 11–721(a)(2)(A) (identifying as appealable orders “granting, continuing, modifying, refusing, or
dissolving or refusing to dissolve or modify injunctions”).


9 We note that Godin and Henry apply the collateral order doctrine to special motions to dismiss. But just as in the statutory
schemes reviewed in Godin and Henry, an anonymous speaker seeking to quash a subpoena in the District carries the
burden to present prima facie evidence that his speech is eligible for the Anti–SLAPP statute's protections. See supra
part II.


10 In Henry, the court explained that the separability requirement is meant to promote the collateral order doctrine's goal
of encouraging “efficient adjudication .... by preventing appeals on issues that will be definitively decided later in the
case. In this way, one might characterize separability as a way of ensuring that a movant is not attempting to have an
appellate court preemptively resolve a disputed issue still pending in the district court.” 566 F.3d at 175–76. But, the court
further explained, “issues of immunity [like those considered in evaluating a motion under an Anti–SLAPP statute] are
decided prior to trial and then not normally revisited.” Id. at 176. Because of the nature of the court's inquiry, therefore,
the concerns that drive the separability requirement are not relevant here.


11 While Ms. Burke correctly notes that anonymous defamation is not entitled to constitutional protection, see Solers,
977 A.2d at 951, the Council made a legislative judgment in choosing to broadly protect anonymous speech. If truly
defamatory, a plaintiff may defeat the motion to quash if she can establish a likelihood of success on the merits. See
infra part IV.


12 Citing Englert v. MacDonell, 551 F.3d 1099, 1105 (9th Cir.2009), Ms. Burke argues that because the District's Anti–
SLAPP statute does not explicitly provide for the immediate appeal of the denial of a special motion to quash, the Council
must not have believed that anonymity was an important value worthy of such protection. But because of the limitations
placed on the D.C. Council under the Home Rule Act, we conclude that the D.C. Council's failure to codify an immediate
appeal provision for the denial of a special motion to quash cannot reasonably be analogized to the Oregon legislature's
failure to create an immediate appeal in Englert. Congress created the current District of Columbia Courts system, defined
the jurisdiction of the District's courts, and prohibited the Council from legislating to expand (or contract) their jurisdiction.
Although what constitutes an improper expansion of jurisdiction has been the subject of some dispute in this court, it is
clear that this court possesses the sole power to interpret D.C.Code § 11–721, our jurisdiction-conferring statute. It was
for these reasons that the Council, which originally sought to create a right of immediate appeal for special motions to
dismiss, see Comm. Report at 7, deleted this provision. We therefore read little into the absence of a provision that the
Council may not have been empowered to include in the first place.


13 The statute defines “[a]ct in furtherance of the right of advocacy on issues of public interest” as:
(A) Any written or oral statement made:


(i) In connection with an issue under consideration or review by a legislative, executive, or judicial body, or any other
official proceeding authorized by law; or
(ii) In a place open to the public or a public forum in connection with an issue of public interest; or


(B) Any other expression or expressive conduct that involves petitioning the government or communicating views to
members of the public in connection with an issue of public interest.


D.C.Code § 16–5501(1). The Superior Court made no specific finding on whether Zujua's Wikipedia edit was “an act
in furtherance of the right of advocacy” but found that regardless of the “act” element, Zujua's speech was not on an
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“issue of public interest.” On appeal, Zujua asserts that his Wikipedia edit satisfied this criterion and Ms. Burke makes
no argument disputing that assertion.


14 Zujua additionally argues that his Wikipedia edit related to an “issue of public interest” because it pertained to Ms. Burke's
performance as an attorney and was thus “related to ... a service in the market place.” D.C.Code § 16–5501(3). The trial
court did not address this argument, perhaps because it was raised only in Zujua's reply in support of his motion. We
likewise do not address this argument as we find that Ms. Burke is a public figure.


15 Federal courts that have examined the D.C. Anti–SLAPP Act have done the same. See, e.g., Abbas v. Foreign Policy
Grp., LLC, No. 12–1565, 2013 WL 5410410, at *6 (D.D.C. Sept. 27, 2013); Boley v. Atl. Monthly Grp., 950 F.Supp.2d
249, 260–62 (D.D.C.2013).


16 Amici emphasize—and both parties agree—that the fact that a speaker receives compensation for his speech, e.g. he is
a paid journalist, does not mean that his statements are “directed primarily toward protecting the speaker's commercial
interests.” Ms. Burke's argument on this point, however, is that Zujua was affiliated with Blackwater and thus shared its
commercial interests.


17 In her complaint, Ms. Burke raised two additional claims: (1) Tortious Interference with Prospective Business Advantage,
and (2) False Light Invasion of Privacy. In opposing Zujua's special motion to quash, however, Ms. Burke only argued
that her defamation claim was likely to succeed on the merits, and she similarly does not address her other two tort
claims in her argument before this court. Thus, she has waived any argument that she is likely to succeed on either of
these two claims.


18 At oral argument, counsel for Zujua asserted that it had not conceded the information posted by his client was actually
defamatory, but this court generally “decline[s] to consider contentions raised for the first time in oral argument, at least
absent compelling reasons not apparent here.” Wagner v. Georgetown Univ. Med. Ctr., 768 A.2d 546, 554 n. 8 (D.C.2001).


19 Although Zujua argues on appeal that he was entitled to attorney fees pursuant to D.C.Code § 16–5504(a), the trial court
never addressed this motion because Zujua did not prevail below. In the absence of a ruling from the trial court, we do
not address this argument on appeal. Zujua may renew his claim for attorney fees once the trial court enters its order
quashing the subpoena.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Action by long-distance trucking companies and others
against 24 major railroads and others for violation of Sherman
Anti-Trust Act, wherein railroads filed a counterclaim
charging violation of the act by the trucking companies.
The United States District Court for the Eastern District
of Pennsylvania, 155 F.Supp. 768, found in favor of the
trucking companies and their trade association, and entered
judgment adverse to the railroads and the other defendants,
166 F.Supp. 163, and they appealed. The Court of Appeals,
273 F.2d 218, affirmed, and the Supreme Court granted a
petition for certiorari. The Supreme Court, Mr. Justice Black,
held that publicity campaign of 24 railroads directed toward
obtaining governmental action adverse to interests of trucking
companies was not illegal because it may have been affected
by an anticompetitive purpose and use of so-called third-party
technique by railroads in publicity campaign to influence
governmental action adverse to trucking companies did not
violate Sherman Anti-Trust Act.


Judgments reversed.


Attorneys and Law Firms


**525  Mr. *128  Philip Price, Philadelphia, Pa., for
petitioners.


Mr. Harold E. Kohn, Philadelphia, Pa., for respondents.


Opinion


Mr. Justice BLACK delivered the opinion of the Court.


American railroads have always largely depended upon
income from the long-distance transportation of heavy freight
for economic survival. During the early years of their
existence, they had virtually no competition in this aspect
of their business, but, as early as the 1920's, the growth of
the trucking industry in this country began to bring about
changes in this situation. For the truckers found, just as the
railroads had learned earlier, that a very profitable part of the
transportation business was the long hauling of heavy freight.
As the trucking industry became more and more powerful,
the competition between it and the railroads for this business
became increasingly intense until, during the period following
the conclusion of World War II, at least the railroads, if not
both of the competing groups, came to view the struggle
*129  as one of economic life or death for their method of


transportation. The present litigation is an outgrowth of one
part of that struggle.


The case was commenced by a complaint filed in the
United States District Court in Pennsylvania on behalf of
41 Pennsylvania truck operators and their trade association,
the Pennsylvania Motor Truck Association. This complaint,
which named as defendants 24 Eastern railroads, an
association of the presidents of those railroads known as
the Eastern Railroad Presidents Conference, and a public
relations firm, Carl Byoir & Associates, Inc., charged that the
defendants had conspired to restrain trade in and monopolize


the long-distance freight business in violation of ss 11 and


22 of the Sherman Act. The gist of the conspiracy alleged
was that the railroads had engaged Byoir to conduct a
publicity campaign against the truckers designed to foster the
adoption and retention of laws and law enforcement practices
destructive of the trucking business, to create an atmosphere
of distaste for the truckers among the general public, and
to impair the relationships existing between the truckers and
their customers. The campaign so conducted was described
in the complaint as ‘vicious, corrupt, and fraudulent,’ first, in
that the sole motivation behind it was the desire on the part of
the railroads to injure the truckers and eventually to destroy
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them as competitors in the long-distance freight business, and,
secondly, in that the defendants utilized the *130  so-called
third-party technique, that is, the publicity matter circulated in
the campaign was made to appear as spontaneously expressed
views of independent persons and civic groups when, in
fact, it was largely prepared and produced by Byoir and


paid for by the railroads.3 The complaint then went on to
supplement these more or less general **526  allegations
with specific charges as to particular instances in which the
railroads had attempted to influence legislation by means of
their publicity campaign. One of several such charges was
that the defendants had succeeded in persuading the Governor
of Pennsylvania to veto a measure known as the ‘Fair Truck


Bill,’4 which would have permitted truckers to carry heavier
loads over Pennsylvania roads.


The prayer of the complaint was for treble damages under


s 4 of the Clayton Act5 and an injunction restraining the
defendants from further acts in pursuance of the conspiracy.
Insofar as the prayer for damages was concerned a stipulation
was entered that the only damages suffered by the individual
truck operators was the loss of business that resulted from the
veto of the ‘Fair Truck Bill’ by the Governor of Pennsylvania,
and accordingly the claim for damages was limited to an
amount based upon the loss of profits as a result of this veto
plus the expenses incurred by the truckers' trade association
*131  for the purpose of combatting the railroads' publicity


campaign. The prayer for injunctive relief was much broader,
however, asking that the defendants be restrained from
disseminating any disparaging information about the truckers
without disclosing railroad participation, from attempting
to exert any pressure upon the legislature or Governor of
Pennsylvania through the medium of front organizations,
from paying any private or public organizations to propagate
the arguments of the railroads against the truckers or their
business, and from doing ‘any other act or thing to further *
* * the objects and purposes' of the conspiracy.


In their answer to this complaint, the railroads admitted
that they had conducted a publicity campaign designed to
influence the passage of state laws relating to truck weight
limits and tax rates on heavy trucks, and to encourage
a more rigid enforcement of state laws penalizing trucks
for overweight loads and other traffic violations, but they
denied that their campaign was motivated either by a desire
to destroy the trucking business as a competitor or to
interfere with the relationships between the truckers and their
customers. Rather, they insisted, the campaign was conducted
in furtherance of their rights ‘to inform the public and the


legislatures of the several states of the truth with regard to
the enormous damage done to the roads by the operators of
heavy and especially of overweight trucks, with regard to
their repeated and deliberate violations of the law limiting
the weight and speed of big trucks, with regard to their
failure to pay their fair share of the cost of constructing,
maintaining and repairing the roads, and with regard to
the driving hazards they create * * *.’ Such a campaign,
the defendants maintained, did not constitute a violation of
the Sherman Act, presumably because that Act could not
properly be interpreted to apply either to restraints of trade or
monopolizations that result from the passage or enforcement
of laws  *132  or to efforts of individuals to bring about the


passage or enforcement of laws.6


**527  Subsequently, defendants broadened the scope of
the litigation by filing a counterclaim in which they charged
that the truckers had themselves violated ss 1 and 2 of
the Sherman Act by conspiring to destroy the railroads'
competition in the long-distance freight business and to
monopolize that business for heavy trucks. The means of the
conspiracy alleged in the counterclaim were much the same
as those with which the truckers had charged the railroads in
the original complaint, including allegations of the conduct
of a malicious publicity campaign designed to destroy the
railroads' business by law, to create an atmosphere hostile
to the railroads among the general public, and to interfere
with relationships existing between the railroads and their
customers. The prayer for relief of the counterclaim, like that
of the truckers' original complaint, was for treble damages
and an injunction restraining continuance of the allegedly
unlawful practices. In their reply to this counterclaim, the
truckers denied each of the allegations that charged a violation
of the Sherman Act and, in addition, interposed a number of
affirmative defenses, none of which are relevant here.


In this posture, the case went to trial. After hearings, the
trial court entered a judgment, based upon extensive findings
of fact and conclusions of law, that the railroads' *133
publicity campaign had violated the Sherman Act while that


of the truckers had not.7 In reaching this conclusion, the
trial court expressly disclaimed any purpose to condemn as
illegal mere efforts on the part of the railroads to influence
the passage of new legislation or the enforcement of existing
law. Instead, it rested its judgment upon findings, first, that
the railroads' publicity campaign, insofar as it was actually
directed at lawmaking and law enforcement authorities, was
malicious and fraudulent—malicious in that its only purpose
was to destroy the truckers as competitors, and fraudulent in
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that it was predicated upon the deceiving of those authorities


through the use of the third-party technique;8 and, secondly,
that the railroads' campaign also had as an important, if not
overriding, purpose the destruction of the truckers' goodwill,
among both the general public and the truckers' existing
customers, and thus injured the truckers in ways unrelated to
the passage or enforcement of law. In line with its theory that
restraints of trade and monopolizations resulting from valid
laws are not actionable under the Sherman Act, however, the
trial court awarded only nominal damages to the individual
truckers, holding that no damages were recoverable for loss
of business due to the veto of the Pennsylvania ‘Fair Truck
Bill.’ The judgment did, however, award substantial damages
to the *134  truckers' trade association as well as the broad


injunction asked for in the complaint.9


**528  The conclusion that the truckers' publicity campaign
had not violated the Sherman Act was reached despite
findings that the truckers also had engaged in a publicity
campaign designed to influence legislation, as charged in
the counterclaim, and despite findings that the truckers had
utilized the third-party technique in this campaign. Resting
largely upon the fact that the efforts of the truckers were


directed, at least for the most part,10 at trying to get legislation
passed that was beneficial to them rather than harmful to the
railroads, the trial court found that the truckers' campaign was
purely defensive in purpose and concluded that the truckers'
campaign differed from that of the railroads in that the
truckers were not trying to destroy a competitor. Accordingly,
it held that the truckers' campaign, though technically in
restraint of trade, was well within the rule of reason which
*135  governs the interpretation of ss 1 and 2 of the Sherman


Act and consequently dismissed the counterclaim.
 The railroads appealed from this judgment, both as to
the conclusion that they had violated the Sherman Act as
charged in the original complaint and as to the conclusion
that the truckers had not violated the Act as charged in the
counterclaim. The Court of Appeals for the Third Circuit, one
judge dissenting in part, upheld the judgment of the District
Court in every respect, stating that the findings amply support
the judgment and that there was sufficient evidence to support


all of the findings.11 This was followed by a petition for
certiorari filed on behalf of the railroads and Byoir limited
to the question of the correctness of the judgment insofar as
it held that they had violated the Sherman Act. Because the
case presents a new and unusual application of the Sherman
Act and involves severe restrictions upon the rights of these


railroads and others to seek the passage or defeat of legislation


when deemed desirable, we granted that petition.12


 We accept, as the starting point for our consideration of the
case, the same basic construction of the Sherman Act adopted
by the courts below—that no violation of the Act can be
predicated upon mere attempts to influence the passage or
enforcement of laws. It has been recognized, at least since
the landmark decision of this Court in Standard Oil Co., of


New Jersey v. United States,13 that the Sherman Act forbids
only those trade restraints and monopolizations *136  that are
created, or attempted, by the acts of **529  ‘individuals or


combinations of individuals or corporations.’14 Accordingly,
it has been held that where a restraint upon trade or
monopolization is the result of valid governmental action, as
opposed to private action, no violation of the Act can be made


out.15 These decisions rest upon the fact that under our form
of government the question whether a law of that kind should
pass, or if passed be enforced, is the responsibility of the
appropriate legislative or executive branch of government so
long as the law itself does not violate some provision of the
Constitution.


 We think it equally clear that the Sherman Act does not
prohibit two or more persons from associating together in an
attempt to persuade the legislature or the executive to take
particular action with respect to a law that would produce
a restraint or a monopoly. Although such associations could
perhaps, through a process of expansive construction, be
brought within the general proscription of ‘combination(s)
* * * in restraint of trade,’ they bear very little if any
resemblance to the combinations normally held violative
of the Sherman Act, combinations ordinarily characterized
by an express or implied agreement or understanding that
the participants will jointly give up their trade freedom,
or help one another to take away the trade freedom of
others through the use of such devices as price-fixing
agreements, boycotts, market-division agreements, and other


similar arrangements.16 This essential dissimilarity between
an agreement jointly to seek legislation or law enforcement
and the agreements traditionally condemned by s 1 of the
Act, even if not itself conclusive on the question of the
applicability of the *137  Act, does constitute a warning
against treating the defendants' conduct as though it amounted
to a common-law trade restraint. And we do think that the
question is conclusively settled, against the application of the
Act, when this factor of essential dissimilarity is considered
along with the other difficulties that would be presented by
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a holding that the Sherman Act forbids associations for the
purpose of influencing the passage or enforcement of laws.


 In the first place, such a holding would substantially
impair the power of government to take actions through its
legislature and executive that operate to restrain trade. In
a representative democracy such as this, these branches of
government act on behalf of the people and, to a very large
extent, the whole concept of representation depends upon the
ability of the people to make their wishes known to their
representatives. To hold that the government retains the power
to act in this representative capacity and yet hold, at the same
time, that the people cannot freely inform the government
of their wishes would impute to the Sherman Act a purpose
to regulate, not business activity, but political activity, a
purpose which would have no basis whatever in the legislative


history of that Act.17 Secondly, and of at least equal **530
significance, *138  such a construction of the Sherman Act
would raise important constitutional questions. The right of
petition is one of the freedoms protected by the Bill of Rights,
and we cannot, of course, lightly impute to Congress an
intent to invade these freedoms. Indeed, such an imputation
would be particularly unjustified in this case in view of all the
countervailing considerations enumerated above. For these
reasons, we think it clear that the Sherman Act does not
apply to the activities of the railroads at least insofar as those
activities comprised mere solicitation of governmental action
with respect to the passage and enforcement of laws. We are
thus called upon to consider whether the courts below were
correct in holding that, notwithstanding this principle, the Act
was violated here because of the presence in the railroads'
publicity campaign of additional factors sufficient to take the
case out of the area in which the principle is controlling.


 The first such factor relied upon was the fact, established
by the finding of the District Court, that the railroads' sole
purpose in seeking to influence the passage and enforcement
of laws was to destroy the truckers as competitors for the
long-distance freight business. But we do not see how this


fact, even if adequately supported in the record,18 could
transform conduct otherwise lawful *139  into a violation of
the Sherman Act. All of the considerations that have led us
to the conclusion that the Act does not apply to mere group
solicitation of governmental action are equally applicable in
spite of the addition of this factor. The right of the people
to inform their representatives in government of their desires
with respect to the passage or enforcement of laws cannot
properly be made to depend upon their intent in doing so.
It is neither unusual nor illegal for people to seek action on


laws in the hope that they may bring about an advantage
to themselves and a disadvantage to their competitors. This
Court has expressly recognized this fact in its opinion in
United States v. Rock Royal Co-op., where it was said: ‘If
ulterior motives of corporate aggrandizement stimulated their
activities, their efforts were not thereby rendered unlawful.
If the Act and Order are otherwise valid, the fact that their
effect would be to give cooperatives a monopoly of the market


would not violate the Sherman Act * * *.’19 Indeed, it is
quite probably people with just such a hope of personal
advantage who provide much of the information upon which
governments must act. A construction of the Sherman Act
that would disqualify people from taking a public position
on matters in **531  which they are financially interested
would thus deprive the government of a valuable source of
information and, at the same time, deprive the people of their
right to petition in the very instances in which that right
may be of the most importance to them. We reject such a
construction of the Act and hold that, at least insofar *140
as the railroads' campaign was directed toward obtaining
governmental action, its legality was not at all affected by any
anticompetitive purpose it may have had.


 The second factor relied upon by the courts below to
justify the application of the Sherman Act to the railroads'
publicity campaign was the use in the campaign of the so-
called third-party technique. The theory under which this
factor was related to the proscriptions of the Sherman Act,
though not entirely clear from any of the opinions below,
was apparently that it involved unethical business conduct
on the part of the railroads. As pointed out above, the third-
party technique, which was aptly characterized by the District
Court as involving ‘deception of the public, manufacture
of bogus sources of reference, (and) distortion of public
sources of information,’ depends upon giving propaganda
actually circulated by a party in interest the appearance
of being spontaneous declarations of independent groups.
We can certainly agree with the courts below that this
technique, though in widespread use among practitioners of


the art of public relations,20 is one which falls far short
of the ethical standards generally approved in this country.
It does not follow, however, that the use of the technique
in a publicity campaign designed to influence governmental
action constitutes a violation of the Sherman Act. Insofar
as that Act sets up a code of ethics at all, it is a code that
condemns trade restraints, not political activity, and, as we
have already pointed out, a publicity campaign to influence
governmental action falls clearly into the category *141  of
political activity. The proscriptions of the Act, tailored as
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they are for the business world, are not at all appropriate for
application in the political arena. Congress has traditionally
exercised extreme caution in legislating with respect to
problems relating to the conduct of political activities, a
caution which has been reflected in the decisions of this Court


interpreting such legislation.21 All of this caution would go
for naught if we permitted an extension of the Sherman Act
to regulate activities of that nature simply because those
activities have a commercial impact and involve conduct that
can be termed unethical.


Moreover, we think the courts below themselves recognized
this fact to some extent for their disposition of the case is
inconsistent with the position that the use of the third-party
technique alone could constitute a violation of the Sherman
Act. This much is apparent from the fact that the railroads'
counterclaim against the truckers was not allowed. Since it
is undisputed that the truckers were as guilty as the railroads


of the use of the technique,22 this factor could not **532
have been in any sense controlling of the holding against
the railroads. Rather, *142  it appears to have been relied
upon primarily as an indication of the vicious nature of the
campaign against the truckers. But whatever its purpose, we
have come to the conclusion that the reliance of the lower
courts upon this factor was misplaced and that the railroads'
use of the third-party technique was, so far as the Sherman
Act is concerned, legally irrelevant.
 In addition to the foregoing factors, both of which relate to the
intent and methods of the railroads in seeking governmental
action, the courts below rested their holding that the Sherman
Act had been violated upon a finding that the purpose of
the railroads was ‘more than merely an attempt to obtain
legislation. It was the purpose and intent * * * to hurt the
truckers in every way possible even though they secured no
legislation.’ (Emphasis in original.) Specifically, the District
Court found that the purpose of the railroads was to destroy
the goodwill of the truckers, among the public generally and
among the truckers' customers particularly, in the hope that
by doing so the over-all competitive position of the truckers
would be weakened, and that the railroads were successful
in these efforts to the extent that such injury was actually
inflicted. The apparent effect of these findings is to take
this case out of the category of those that involve restraints
through governmental action and thus render inapplicable
the principles announced above. But this effect is only
apparent and cannot stand under close scrutiny. There are
no specific findings that the railroads attempted directly to
persuade anyone not to deal with the truckers. Moreover, all


of the evidence in the record, both oral and documentary,
deals with the railroads' efforts to influence the passage
and enforcement of laws. Circulars, speeches, newspaper
articles, editorials, magazine articles, memoranda and all
other documents discuss in one way or another the railroads'
charges that heavy trucks injure the roads, violate the *143
laws and create traffic hazards, and urge that truckers should
be forced to pay a fair share of the costs of rebuilding the
roads, that they should be compelled to obey the laws, and
that limits should be placed upon the weight of the loads they
are permitted to carry. In the light of this, the findings of the
District Court that the railroads' campaign was intended to
and did in fact injure the truckers in their relationships with
the public and with their customers can mean no more than
that the truckers sustained some direct injury as an incidental
effect of the railroads' campaign to influence governmental
action and that the railroads were hopeful that this might


happen.23 Thus, the issue presented **533  by the lower
courts' conclusion of a violation of the Sherman Act on the
basis of this injury is no different than the issue presented
by the factors already discussed. It is inevitable, whenever
an attempt is made to influence legislation by a campaign of
publicity, that an incidental effect of that campaign may be the
infliction of some direct injury upon the interests of the party
against whom the campaign is directed. And it seems equally
inevitable that those conducting the campaign would be aware
of, and possibly even pleased by, the prospect of such injury.
To hold that the knowing infliction of such injury renders the
campaign itself illegal would thus be tantamount to outlawing
*144  all such campaigns. We have already discussed the


reasons which have led us to the conclusion that this has not
been done by anything in the Sherman Act.


There may be situations in which a publicity campaign,
ostensibly directed toward influencing governmental action,
is a mere sham to cover what is actually nothing more than an
attempt to interfere directly with the business relationships of
a competitor and the application of the Sherman Act would
be justified. But this certainly is not the case here. No one
denies that the railroads were making a genuine effort to
influence legislation and law enforcement practices. Indeed,
if the version of the facts set forth in the truckers' complaint
is fully credited, as it was by the courts below, that effort
was not only genuine but also highly successful. Under these
circumstances, we conclude that no attempt to interfere with
business relationships in a manner proscribed by the Sherman
Act is involved in this case.
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In rejecting each of the grounds relied upon by the courts
below to justify application of the Sherman Act to the
campaign of the railroads, we have rejected the very grounds
upon which those courts relied to distinguish the campaign
conducted by the truckers. In doing so, we have restored what
appears to be the true nature of the case—a ‘no-holds-barred


fight'24 between two industries both of which are seeking


control of a profitable source of income.25 Inherent in such
fights, which are commonplace in the halls of legislative
bodies, is the possibility, and in many instances even the
probability, that one group or the other will get hurt by the
arguments that are made. *145  In this particular instance,
each group appears to have utilized all the political powers
it could muster in an attempt to bring about the passage of
laws that would help it or injure the other. But the contest
itself appears to have been conducted along lines normally
accepted in our political system, except to the extent that


each group has deliberately deceived the public and public
officials. And that deception, reprehensible as it is, can be
of no consequence so far as the Sherman Act is concerned.
That Act was not violated by either the railroads or the
truckers in their respective campaigns to influence legislation
and law enforcement. Since the railroads have acquiesced in
the dismissal of their counterclaim by not challenging the
Court of Appeals' affirmance of that order in their petition for
certiorari, we are here concerned only with those parts of the
judgments below holding the railroads and Byoir liable for
violations of the Sherman Act. And it follows from what we
have said that those parts of the judgments below are wrong.
They must be and are reversed.


Reversed.


All Citations


365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464


Footnotes
1 ‘Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the


several States, or with foreign nations, is declared to be illegal: * * *’ 15 U.S.C. s 1, 15 U.S.C.A. s 1.


2 ‘Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons,
to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed
guilty of a misdemeanor * * *’ 15 U.S.C. s 2, 15 U.S.C.A. s 2.


3 For a discussion of the mechanics of this technique and the purposes generally underlying its use by public relations
firms, see Ross, The Image Merchants, at 118, 226—227 and 266—267.


4 The ‘Fair Truck Bill’ referred to was introduced in the Pennsylvania Legislature in May 1951, as Senate bill 615.


5 ‘Any person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may
sue therefor in any district court of the United States in the district in which the defendant resides or is found or has an
agent, without respect to the amount in controversy, and shall recover threefold the damages by him sustained, and the
cost of suit, including a reasonable attorney's fee.’ 15 U.S.C. s 15, 15 U.S.C.A. s 15.


6 The answer to the truckers' complaint also interposed a number of other defenses, including the contention that the
activities complained of were constitutionally protected under the First Amendment and the contention that the truckers
were barred from prosecuting this suit by reason of the fact that they had themselves engaged in conduct identical to
that about which they were complaining with regard to the railroads and were thus in pari delicto. Because of the view
we take of the proper construction of the Sherman Act, we find it unnecessary to consider any of these other defenses.


7 The opinion of the District Court on the merits of the controversy is reported at 155 F.Supp. 768. An additional opinion
dealing with the question of relief is reported at 166 F.Supp. 163. For reports of earlier opinions dealing with preliminary
motions, see D.C., 113 F.Supp. 737; D.C., 14 F.R.D. 189, and D.C., 19 F.R.D. 146.


8 The District Court did not expressly find that any particular part of the railroads' publicity campaign was false in its content.
Rather, it found that the technique of the railroads was ‘to take a dramatic fragment of truth and by emphasis and repetition
distort it into falsehood.’ 155 F.Supp. at page 814.


9 If anything, the injunction was even broader than had been requested in the complaint for it effectively enjoined the
defendants from any publicity activities against the truckers whether or not the third-party technique was used. See 166
F.Supp. at pages 172—173.


10 The trial court did recognize that on at least one occasion the truckers attempted to encourage legislation that would
have been directly harmful to the railroads rather than beneficial to themselves. Thus, the court found: ‘About the middle
of the decade (the 1940's) PMTA had a tax manual prepared charging that the railroads of Pennsylvania themselves did
not pay their fair share of taxes as compared with other states and made a wide distribution of it to legislators, banks,
security investment houses, etc.’ The trial court found, however, that this action of the truckers also lay within the rule
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of reason because ‘the truckers had been the target of a strong campaign directed to the public with the purpose of
convincing the public that trucks did not pay their fair share of taxes,’ thus making it necessary for the truckers to ‘be
permitted to likewise show the public that their competitors, the railroads, were actually guilty of the fault charged against
the truckers.’ 155 F.Supp. at page 803.


11 273 F.2d 218. Chief Judge Biggs dissented from the opinion of the majority of the Court of Appeals insofar as it upheld the
District Court's conclusion that the railroads and Byoir had violated the Sherman Act. For similar reasons, he concurred
in that part of the majority opinion which upheld the conclusion that the truckers had not violated the Act.


12 362 U.S. 947, 80 S.Ct. 862, 4 L.Ed.2d 866.


13 221 U.S. 1, at pages 51—62, 31 S.Ct. 502, at pages 512—516, 55 L.Ed. 619.


14 Id., 221 U.S. at page 57, 31 S.Ct. at page 514.


15 United States v. Rock Royal Co-op., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446; Parker v. Brown, 317 U.S. 341, 63
S.Ct. 307, 87 L.Ed. 315.


16 See Apex Hosiery Co. v. Leader, 310 U.S. 469, 491—493, 60 S.Ct. 982, 990—992, 84 L.Ed. 1311.


17 In Parker v. Brown, supra, this Court was unanimous in the conclusion that the language and legislative history of the
Sherman Act would not warrant the invalidation of a state regulatory program as an unlawful restraint upon trade. In so
holding, we rejected the contention that the program's validity under the Sherman Act was affected by the nature of the
political support necessary for its implemenation—a contention not unlike that rejected here. The reasoning underlying
that conclusion was stated succinctly by Mr. Chief Justice Stone: ‘Here the state command to the Commission and to
the program committee of the California Prorate Act is not rendered unlawful by the Sherman Act since, in view of the
latter's words and history, it must be taken to be a prohibition of individual and not state action. It is the state which has
created the machinery for establishing the prorate program. Although the organization of a prorate zone is proposed by
producers, and a prorate program, approved by the Commission, must also be approved by referendum of producers, it
is the state, acting through the Commission, which adopts the program and which enforces it with penal sanctions, in the
execution of a governmental policy. The prerequisite approval of the program upon referendum by a prescribed number
of producers is not the imposition by them of their will upon the minority by force of agreement or combination which the
Sherman Act prohibits. The state itself exercises its legislative authority in making the regulation and in prescribing the
conditions of its application.’ 317 U.S., at page 352, 63 S.Ct. at page 314.


18 A study of the record reveals that the only evidence or subsidiary findings upon which this conclusory finding could be
based is the undisputed fact that the railroads did seek laws by arguments and propaganda that could have had the effect
of damaging the competitive position of the truckers. There is thus an absence of evidence of intent independent of the
efforts that were made to influence legislation and law enforcement. We nonetheless accept the finding of the District
Court on this issue for, in our view, the disposition of this case must be the same regardless of that fact.


19 307 U.S. 533, 560, 59 S.Ct. 993, 1006.


20 The extent to which the third-party technique is utilized in the public relations field is demonstrated by the fact, found by
the District Court, that each of the several public relations firms interviewed by the railroads before they finally decided to
hire the Byoir organization to conduct their publicity campaign included the use of this technique in its outline of proposed
activities submitted for consideration by the railroads. See 155 F.Supp. at page 778.


21 See, e.g., United States v. Harriss, 347 U.S. 612, 74 S.Ct. 808, 98 L.Ed. 989. Cf. United States v. Rumely, 345 U.S.
41, 73 S.Ct. 543, 97 L.Ed. 770.


22 The District Court expressly recognized this fact in its opinion: ‘The record discloses that both sides used, or wanted
to use, fronts and/or the propaganda technique.’ 155 F.Supp. at page 816. This conclusion was amply supported by
specific findings. Thus, the court found: ‘The record establishes that the truckers wrote to and made personal contacts
with legislators in support of bills increasing the weight of trucks; that they had representatives of other industries write
and make personal contacts with legislators in Harrisburg without disclosing trucker connections; and that they had such
persons intentionally refrain from advising the legislators and the said officials that the letters and contacts had been
solicited; that they solicited from legislators statements in support of their position and had news releases issued thereon.’
155 F.Supp. at page 803.


23 Here again, the petitioners have leveled a vigorous attack upon the trial court's findings. As a part of this attack, they urge
that there is no basis in reason for the finding that some shippers quit doing business with the truckers as a result of the
railroads' publicity campaign. Their contention is that since the theme of the campaign was that the truckers had an unfair
competitive advantage and could consequently charge unfairly low prices, the campaign would have encouraged, rather
than discouraged, shippers who availed themselves of the truckers' services. This argument has considerable appeal
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but, as before, we find it unnecessary to pass upon the validity of these findings for we think the conclusion must be the
same whether they are allowed to stand or not.


24 We borrow this phrase from the dissenting opinion below of Chief Judge Biggs.


25 Since the commencement of this litigation, a new bill increasing truck-weight limits has passed the Pennsylvania
Legislature and has become law by virtue of the Governor's approval. Thus, the fight goes on.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
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MEMORANDUM


GREGORY M. SLEET, District Judge.


I. INTRODUCTION
*1  Plaintiffs Gilead Sciences, Inc., Gilead Pharmasset LLC,


and Gilead Sciences Limited (collectively, “Gilead”) brought
this patent infringement suit against defendants Abbott


Laboratories, Inc. and AbbVie, Inc. (collectively, “AbbVie”1)
on December 18, 2013, alleging that AbbVie falsely and
knowingly represented to the U.S. Patent and Trademark
Office (“PTO”) that it invented highly valuable methods of
treating the hepatitis C virus (“HCV”) that were invented
by Gilead and its predecessor Pharmasset, Inc. and others.
(D.I.2, ¶ 1.) On March 14, 2014, Gilead filed a First Amended


Complaint. (D.I.25.) Three weeks later, Gilead filed a Second
Amended Complaint. (D.I.31.) Gilead asserts three state law
claims in Counts 9–11 of its Second Amended Complaint at
issue for purposes of this Order: (1) violation of Cal. Bus.
& Prof § 17200 of the California Unfair Competition Law
(“UCL”); (2) slander of title; and, (3) breach of contract
under Illinois law. (Id., ¶¶ 266–85.) AbbVie then filed the
present Motion to Strike under California's Anti–SLAPP
statute (D.I.35) and Motion to Dismiss for Failure to State


a Claim on March 22, 2014. (D.I.36.)2 For the reasons that
follow, the court grants AbbVie's motion to strike and denies-
in-part AbbVie's motion to dismiss.


II. BACKGROUND
This lawsuit arises out of the parties' effort to pursue a novel
therapy for the treatment of HCV. (D.I.31, ¶ 1—4.) The
invention in dispute is a therapy using the drugs Sofosbuvir
(PSI–7977) and Ledipasvir (GS–5885) in combination, to
treat HCV patients with an interferon-free regimen, with and


without ribavirin, in as short as twelve weeks.3 (Id., ¶ 16.) The
key component of the Combination is PSI–7977. Pharrnasset
developed PSI–7977. (Id., ¶ 45.)


On February 12, 2009, Pharrnasset and Abbott entered into
a Bilateral Confidential Disclosure Agreement (“BCDA”)
allowing the two companies to exchange confidential
information about their respective anti-HCV compounds.
(Id., ¶ 56.) The BCDA permitted the use of Pharmasset's
confidential information for the sole purpose of evaluating
their interest in a further business arrangement. (Id., ¶ 57.)
The confidentiality agreement was to last seven years. (Id.,
¶ 58.) On October 28, 2010, the BCDA was extended for a
period of twenty years. (Id., ¶ 60.)


*2  Pharmasset and Abbott exchanged confidential
information regarding PSI–7977 during negotiations. (Id.
at ¶ 61.) For example, during a meeting on July 31,
2009, Pharmasset: (1) informed Abbott that it expected
sufficient toxicity data to support twelve-week treatment
duration for its compounds—including PSI–7977—by mid–
2010; and, (2) disclosed toxicity results of PSI–7977's
derivative: PSI–7851. (Id., ¶ 63.) Next, Pharmasset granted
Abbott access to an online “Data Room” from October
20 to November 11, 2009. (Id., ¶ 68.) Abbott employees
—including Drs. Bernstein, Podsadecki, Menon, Klein,
and Awni—downloaded confidential Pharmasset documents,
namely:
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— Internal reports of lab studies testing of PSI–7851 in
combination with interferon and/or ribavirin.


— Internal reports of lab studies testing PSI–7851 in
combination with various other nucleoside inhibitors,
nucleotide inhibitors, protease inhibitors, and an NS4A
inhibitor, which concluded PSI–7851 has additive and
synergistic effects when combined with these other
compounds.


— In vitro and in vivo comparisons of PSI–7851 with other
Pharmasset compounds.


— The chemical structure of PSI–7851 and several other
Pharmasset compounds.


— Information about the derivation of PSI–7977 from PSI–
7851; the chemical structure, metabolic pathways, and
toxicity assays of both compounds, and the finding that
PSI–7977 is the most active against HCV.


— The protocol for a study comparing relative
bioavailability of PSI–7851 and PSI–7977 in both
capsule and tablet form.


— Pharmasset's plans to use PSI–7977 in a twelve-week
study.


(Id., ¶ 69(a)-(g).)


On November 1, 2010, Pharmasset and Abbott exchanged
their final confidential information at a conference in
Boston. (Id., ¶ 70.) During this meeting, Pharmasset showed
Abbott a slide deck discussing: (1) the status of PSI–7977
clinical trials; (2) Pharmasset's plans to test an interferon-
free combination of PSI–7977 and a nucleotide polymerase
inhibitor (PSI–938) in mid–2011; and (3) Pharmasset's plans
to test PSI–7977 in a twelve-week treatment regimen. (Id.)
Negotiations between Pharmasset and Abbott ended after this
meeting. (Id., ¶ 71.) Abbott continued in its pursuit of a
twelve-week interferon-free anti-HCV therapy. (See e.g., id.,
¶ 91.)


In June 2011, believing its proprietary compound GS–
5885 would successfully treat HCV when combined with
Pharmasset's PSI–7977, Gilead's management recommended
the acquisition of Pharmasset to its Board of Directors.
(Id., ¶ 78.) On November 21, 2011, Gilead announced the
acquisition of Pharmasset. (Id., ¶ 82.) Gilead completed
its acquisition of Pharmasset— including PSI–7977—on


January 17, 2012. (Id., ¶ 9.) As a result, Gilead is a party to
the BCDA. (Id., ¶ 280.)


Beginning in fall of 2011, Abbott began to file provisional
patent applications claiming various aspects of the
Combination. (Id., ¶ 100.) On February 17, 2012, Abbott filed
a provisional patent application ('276/'468) titled “Methods
for Treating HCV.” (Id., ¶ 114.)Six individuals, whom Gilead
alleges were “heavily involved” with Abbott's efforts to
acquire Pharmasset, were among the named inventors: Drs.
Bernstein, Brun, Menon, Klein, Awni, and Podsadecki. (Id.,
¶ 115.) The application claimed, inter alia, the method of
treating HCV using the combination of PSI–7977 and GS–
5885. (Id., ¶ 116.) The application provided no actual clinical
data support but, rather, relied on a predictive “mechanistic
model” to determine the sustained virological responses of
certain direct acting antiviral agent (“DAA”) combination
therapies. (Id., ¶ 118.) Gilead argues AbbVie breached the
contract by using Pharmasset's confidential information to
support the predictive “mechanistic model.” In August 2012,
the eleven named inventors of the AbbVie provisional patent
application signed declarations affirming that they were the
true inventors of the disclosed subject matter in the patent
applications. (Id., ¶ 130–36.)


*3  Subsequently, on May 1, 2013, the PTO issued notice of
allowance for AbbVie's first two patent applications—Patent
Nos. 8,466,159 (the “ '159 patent”) and 8,492,386 (the “
'386 patent”). (Id., ¶ 150.) Later that day, after it learned
of the issued patents, Gilead made contact with AbbVie
regarding its previously filed Patent Cooperation Treaty
(“PCT”) Publication disclosing the Combination, which it
believes is prior art relevant to the AbbVie patents. (Id., ¶ 150–
64.) Gilead urged AbbVie to disclose the alleged prior art to
the PTO, but this was not done until August 2013—after the
'159 and '386 patents were issued. (Id., ¶ 176.) Gilead asserts
this amounts to inequitable conduct before the PTO.


On December 9, 2013, the European Patent Office rejected
AbbVie's pending patent applications for the Combination,
inter alia, in light of the prior art. (Id., ¶ 168.) On February
10, 2014, Gilead filed a New Drug Application with the FDA
for the Combination. (Id., ¶ 188.)


III. STANDARDS OF REVIEW


A. Motion to Strike
California's anti-SLAPP statute, Cal.Civ.Proc.Code. §
425.16, was passed in order “to allow court to promptly
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expose and dismiss meritless and harassing claims seeking
to chill protected expression.” Davis v. Electronic Arts Inc.,
775 F.3d 1172, 1176 (9th Cir.2015). An anti-SLAPP motion
requires a two-step analysis. See Mindys Cosmetic, Inc. v.
Dakar, 611 F.3d 590, 595 (9th Cir.2010). First, the moving
party is required to show that the conduct underlying the
plaintiffs cause of action is an act arising from the defendant's
constitutional rights of free speech or petition, and therefore
protected. Civ. Proc.Code § 425.16(b)(1); see Midland Pac.
Bldg. Corp. v. King, 68 Cal.Rptr.3d 499, 505 (Ct.App.2007)
(“The focus [at step one] is not the form of plaintiff's cause
of action, but the defendant's activity that gives rise to the
asserted liability.”) Second, if the defendant is successful
at step one, the burden shifts to the plaintiff to show there
is a probability it will prevail on its claim. § 425.16(b)(1).
Differing standards of review apply in federal court. See
Bulletin Displays, LLC v. Regency Outdoor Adver., Inc., 448
F.Supp.2d 1172, 1180 (C.D.Cal.2006) (“Special procedural
rules apply where an anti-SLAPP motion is brought in federal
court.”) Because the anti-SLAPP motion is based on legal
deficiencies in the complaint, the court must “determine the
motion in a manner that complies with the standards set by
Federal Rules of Civil Procedure 8 and 12.” Id.; (D.I. 38 at


7.)4


*4  There are four exemptions to California's anti-SLAPP


statute: one judicially created exemption, and three statutory.5


The relevant exemption to the instant action holds that
conduct deemed “illegal as a matter of law” is not protected
activity under the Constitution, and therefore, is not protected
at step one of the anti-SLAPP analysis. In Flatley v. Mauro,
139 P.3d 2,15 (Cal.2006) the California Supreme Court held:


[W]here a defendant brings a motion to strike under
section 425.16 based on a claim that the plaintiff's action
arises from activity by the defendant in furtherance of
the defendant's exercise of protected speech or petition
rights, but either the defendant concedes, or the evidence
conclusively establishes, that the assertedly protected
speech or petition activity was illegal as a matter of law, the
defendant is precluded from using the anti-SLAPP statute
to strike the plaintiff's action. In reaching this conclusion,
we emphasize that the question of whether the defendant's
underlying conduct was illegal as a matter of law is
preliminary, and unrelated to the second prong question
of whether the plaintiff has demonstrated a probability of
prevailing, and the showing required to establish conduct
illegal as a matter of law—either through defendant's
concession or by uncontroverted and conclusive evidence


—is not the same showing as the plaintiff's second prong
showing of probability of prevailing.


(emphasis added).


California courts have interpreted Flatley to mean exclusively
criminal conduct and not a mere violation of a civil statute
or common-law standard of conduct. See Cross v. Cooper,
127 Cal.Rptr.3d 903, 928 (Ct.App.2011) (“[W]e decline to
give plaintiffs a tool for avoiding the application of the anti-
SLAPP statute merely by showing any statutory violation.”)
Therefore, if a court finds that the defendant's conduct
underlying the plaintiff's claim violated a criminal statute, as
a matter of law, the anti-SLAPP motion should be dismissed.


B. Motion to Dismiss for Failure to State a Claim
Rule 12(b)(6) of the Federal Rules of Civil Procedure
provides for dismissal where the plaintiff “fail[s] to state a
claim upon which relief can be granted.” Fed.R.Civ.P. 12(b)
(6). In considering a motion to dismiss, the court “accept[s]
all factual allegations as true, construe[s] the complaint in the
light most favorable to the plaintiff, and determine[s] whether,
under any reasonable reading of the complaint, the plaintiff
may be entitled to relief.” Phillips v. Cnty. of Allegheny, 515
F.3d 224, 233 (3d Cir.2008). The issue for the court is “not
whether the plaintiff will ultimately prevail, but whether the
claimant is entitled to offer evidence to support the claims.”
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). As such, the
touchstone of the pleading standard is plausibility. Bistrian v.
Levi, 696 F.3d 352 365 (3d Cir.2012). Plaintiffs must provide
sufficient factual allegations “to state a claim to relief that
is plausible on its face.” Bell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007). “Determining whether a complaint
states a plausible claim for relief will ... be a context-specific
task that requires the reviewing court to draw on its judicial
experience and common sense.” Ashcroft v. Iqbal, 556 U.S.
662, 679 (2009). A claim is facially plausible “when the
plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged.” Id. at 678.


*5  It is important for the court to differentiate between
those allegations in the complaint that are factual and those
that are “bald assertions” or “unsupported conclusions and
unwarranted inferences.” S3 Graphics, 2014 WL 573358, at
*2 (citing Morse v. Lower Merion Sch. Dist., 132 F.3d 902,
906 (3d Cir.1997); Schuylkill Energy Res., Inc., v. Pa. Power
& Light Co., 113 F.3d 405, 417 (3d Cir.1997)). Ultimately,
the complaint must state enough facts to “raise a reasonable
expectation that discovery will reveal evidence of [each]
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necessary element” of a plaintiff's claim. Brinkmeier v. Graco
Children's Prods. Inc., 767 F.Supp.2d 488, 492 (D.Del.2011)
(citing Wilkerson v. New Media Tech. Charter Sch. Inc., 522
F.3d 315, 321 (3d Cir.2008)).


IV. DISCUSSION


A. COUNTS 9 AND 10


1. Motion to Strike


In opposition to AbbVie's anti-SLAPP motion, Gilead argues
that Counts 9 and 10 are premised on AbbVie's criminal
activity, and therefore the motion must be dismissed. (D.I.
42 at 18–20.) Gilead specifically argues AbbVie's inventors
violated 18 U.S.C. § 1001 “when they submitted sworn
declarations falsely affirming that they had invented the ...
Combination.” (Id. at 20.) Gilead refers to the August 2012
declarations signed by each of the eleven named inventors on
the Abb Vie patent claiming the Combination. (D.I.31, ¶ 130–
36.)


a. Preliminary Illegal Activity Inquiry


Section 1001 makes it illegal to “knowingly and willfully”
make false statements to any of the three branches of
government. To establish a violation of § 1001, the
government must prove each of the following five elements:
(1) that AbbVie made a statement or representation; (2) that
the statement or representation was false; (3) that the false
statement was made knowingly and willfully; (4) that the
statement or representation was material; and (5) that the
statement or representation was made in a matter within the
jurisdiction of the federal government. See United States v.
Moyer, 674 F.3d 192, 213 (3d Cir.2012). Therefore, in order
to violate § 1001, the violator must have acted with an explicit
intent to make a false statement.


Thus, as directed by Flatley, the court must determine
whether AbbVie conceded to have knowingly and willfully
submitted false declarations to the PTO or if the evidence
conclusively established AbbVie knew the inventors were not
the true inventors of the Combination and thus knowingly and
willfully submitted false declarations to the PTO.


First, AbbVie has not conceded the legal conclusions asserted


in the Second Amended Complaint.6 See Crowe v. Gogineni,


No. 2:11–cv–3438 JAM DAD PS, 2012 WL 6203124, at
*7–8 (E.D.Cal. Dec. 12, 2012) adopted 2013 WL 1499429
(E.D. Cal. April 11, 2013) (holding defendant had not
conceded fraud when bringing anti-SLAPP motion under
12(b)(6) standard of review). Second, the evidence does not
conclusively show the inventors knew they were not the true
inventors of the Combination.


Gilead alleges a number of the inventors were privy to
information about Pharmasset's intentions to develop the
Combination, and therefore the inventors knew when they
signed declarations they were not the true inventors. (D.I.31,
¶¶ 130–36.) These are merely allegations. At this stage of
the proceedings, a finding that the inventors “knowingly
and willfully” submitted false declarations is premature.
Discovery is ongoing and, as such, the evidentiary record is
virtually nonexistent on the question of whether the inventors
knowingly and willfully submitted false declarations. Rather,
the court is only privy to allegations that are insufficient to
show AbbVie acted illegal “as a matter of law.”


*6  Moreover, Gilead's allegations concerning what the
inventors may have known has broad implications for
the patent invalidity analysis—i.e., inventorship—and any
possible inequitable conduct that occurred before the PTO. As
a result, the court determines that AbbVie has not consented
to, nor does the evidentiary record conclusively show, that the
signed declarations are illegal under § 1001 as a matter of
law. Accordingly, the court will proceed with the anti-SLAPP
analysis.


b. Anti–SLAPP: Step One


Statements made while petitioning government agencies
(including the PTO) qualify as protected activity under


the anti-SLAPP statute.7 See Mindys, 611 F.3d at 596–97
(finding trademark application with PTO protected); Ray
Charles Found, v. Robinson, 919 F.Supp.2d 1054, 1063–
64 (C.D.Cal.2013) (finding copyright termination notices
to the U.S. Copyright Office protected). Here, AbbVie's
communications—namely the provisional patent applications
and declarations to the PTO—which give rise to Gilead's
claims, are protected activity under anti-SLAPP. Indeed,
Gilead does not address, nor dispute, this determination in
briefing. (D.I. 42 at 18–20.) Thus, the court finds AbbVie has
met its burden at step one of the anti-SLAPP analysis.
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c. Anti–SLAPP: Step Two


Step Two of the anti-SLAPP analysis requires the court to
determine whether there is a probability Gilead will succeed
on Counts 9 and 10. Cal Civ. Proc.Code § 425.16(b)(1). At
this stage of the proceedings, where “an anti-SLAPP motion
is based on the legal deficiencies in the complaint, a federal
court must determine the motion in a manner that complies
with the standards set by Federal Rules 8 and 12.” Bulletin
Displays, 448 F.Supp.2d at 1180; Verizon Del, Inc. v. Covad
Communications Co., 377 F.3d 1081, 1091 (9th Cir.2004);
Rogers v. Home Shopping Network, Inc., 57 F.Supp.2d 973,
982 (C.D.Cal.1999). As such, the court turns to the motion to
dismiss analysis.


2. Motion to Dismiss


a. Count 9: Violation of California's UCL


AbbVie asserts that Gilead's UCL claim should be dismissed
for two reasons: (1) Gilead has not pled an economic injury,
and thus, lacks standing; and (2) none of the three subparts for
a section 17200 claim are adequately pled. (D.I. 38 at 14–17;
D.I. 48 at 5–7.) In response, Gilead argues it has suffered an
injury in fact and has alleged conduct satisfying the elements
of the statute. (D.I. 42 at 11–12.)


In order to establish standing to bring a UCL claim, a
plaintiff must: “(1) establish a loss or deprivation of money or
property sufficient to qualify as injury in fact, i.e., economic
injury, and (2) show that that economic injury was the result
of, i.e., caused by, the unfair business practice.” Kwikset
Corp, v. Superior Court, 246 P.3d 877, 885 (Cal.2011)
(interpreting Cal. Bus. & Prof.Code § 17204). “Injury in
fact” has been interpreted to mean a “prior possession or a
vested legal interest in the money or property allegedly lost.’
Walker v. USAA Cas, Ins. Co., 474 F.Supp.2d 1168, 1172
(E.D.Cal.2007), aff'd sub nom. Walker v. Geico Gen. Ins.
Co., 558 F.3d 1025, 1027 (9th Cir.2009). Indeed, as Gilead
notes, “[t]here are an ‘innumerable ways’ in which injury
from unfair competition may be shown, including ‘hav[ing] a
present or future property interest diminished.’ ” (D.I. 42 at 12
(citing Kwikset, 246 P.3d at 885–86).) As noted by AbbVie,
however, an expectant, speculative, or contingent interest is
not a vested interest for the purposes of a UCL claim. (D.I.
38 at 15 (citing Walker, 474 F.Supp.2d. at 1173)); see Chip–


Mender, Inc. v. Sherwin–Williams Co., No. C 05–3465 PJH,
2006 WL 13058, at *10 (N.D.Cal. Jan. 3, 2006) (“[Plaintiff]
must plead both that it suffered an injury in fact and that it
lost money or property as a result of unfair competition.”).
“At the pleading stage, general factual allegations of injury
resulting from the defendant's conduct may suffice, for on
a motion to dismiss we presume that general allegations
embrace those specific facts that are necessary to support the
claim.” Kwikset, 246 P.3d at 888.


*7  In this case, Gilead has not sufficiently pled an injury
in fact for the purposes of a UCL claim. Gilead's complaint
explicitly confirms the speculative nature of its economic
injury when stating, “Gilead is likely to be damaged by
Defendants' conduct.” (D.I. 31, ¶ 269 (emphasis added).) In
its briefing, Gilead argues it has suffered a diminishment in
the “value of its present property interest in [1] the patented
and FDA-approved compound Sofosbuvir, which depends
heavily on the potential for combining Sofosbuvir with other
compounds like GS–5885 in ways that [AbbVie's] patents
are attempting to block, and its future property interest in
the pending NDA and pending patent application for the ...
Combination.” (D.I. 42 at 12.) But the complaint itself does
not discuss this injury. (D.I.31, ¶¶ 266–69.) An “injury in
fact” has not been sufficiently pled, and therefore Gilead lacks
standing to bring its UCL claim.


b. Count 10: Slander of Title/Injurious Falsehood


Gilead asserts AbbVie slandered its property interests in
(1) its issued patents on the compounds PSI/GS–7977
(Sofosbuvir) and GS–5885 (Ledipasvir); (2) its rights to the
FDA approved compound: PSI/GS–7977 (Sofosbuvir); (3)
its rights to its pending New Drug Application seeking FDA
approval of the Combination for the treatment of, among
others, Genotype 1 HCV patient for durations of eight or
twelve weeks; and,(4) its pending patent application. (D.I. 31,
¶¶ 270–77; D.I. 42 at 13.) Gilead argues this was done when
AbbVie “falsely claim[ed] to have invented methods for the
treatment of HCV using the ... Combination.” (D.I.31, ¶ 277.)


“Under California law, the elements of slander of title are:
publication, falsity, absence of privilege, and disparagement
of another's title which is relied upon by a third party
and which results in pecuniary loss.” HIF Bio v. Yung
Shin Pharm., 600 F.3d 1347, 1355 (Fed.Cir.2010); see also
Barrinuevo v. Chase Bank, N.A., 885 F.Supp.2d 964, 975
(N.D.Cal.2012); Hartford Cas. Ins. Co. v. Swift Distribution,



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_3fed000053a85

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR8&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010232772&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_1180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1180

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010232772&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_1180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1180

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004750011&pubNum=0000506&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_506_1091&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1091

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004750011&pubNum=0000506&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_506_1091&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1091

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999173995&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_982&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_982

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999173995&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_982&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_982

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4645_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4645_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_885

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011455136&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_1172&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1172

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011455136&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_1172&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1172

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018306165&pubNum=0000506&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_506_1027&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1027

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018306165&pubNum=0000506&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_506_1027&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1027

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4645_885&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_885

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011455136&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1173

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008067746&pubNum=0000999&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008067746&pubNum=0000999&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008067746&pubNum=0000999&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004645&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4645_888&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_888

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021656229&pubNum=0000506&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_506_1355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1355

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021656229&pubNum=0000506&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_506_1355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1355

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028383812&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_975&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_975

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028383812&pubNum=0004637&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4637_975&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_975

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033573835&pubNum=0004645&originatingDoc=If046ae80ccd211e485fcce200174753d&refType=RP&fi=co_pp_sp_4645_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_260





Gilead Sciences, Inc. v. Abbott Laboratories, Inc., Not Reported in Fed. Supp. (2015)
2015 WL 1191129


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6


Inc., 326 P.3d 253, 260 (Cal.2014). California requires that
a plaintiff bringing a claim of injurious falsehood, “must
present evidence showing it suffered some pecuniary loss.”
Mann v. Quality Old Time Serv., Inc., 15 Cal.Rptr.3d 215, 226
(Ct.App.2014). When showing pecuniary loss or damage, a
plaintiff “may not rely on a general decline in business arising
from the falsehood, and must instead identify particular
customers and transactions of which it was deprived as a
result of the libel ... it may not rely on the unsupported
allegations in its complaint.” Id.


The parties dispute two elements of Gilead's slander of title
claim: (1) whether AbbVie published the alleged slander
and (2) whether Gilead has sufficiently pled a pecuniary
loss. AbbVie asserts Gilead's slander of title claim is
defective because it is based solely on (l)-the publication
of AbbVie's patent applications and (2) AbbVie's recently
filed lawsuits seeking declaratory judgment of infringement
against Gilead (C.A. Nos. 14–209 and 14–379). (D.I. 38
at 17–18.) Here, AbbVie argues patent applications are not
publications capable of slander and that its lawsuits are
privileged. (Id.; D.I. 48 at 7.) Conversely, Gilead asserts
AbbVie has “conducted this slander both here and abroad, and
the market has already taken notice.” (D.I. 42 at 13.) Gilead
does not explicitly state where the publication occurred, but
rather only that AbbVie has falsely claimed to have invented
the invention, and thus, slander is evident. (See id.; D.I. 31,
¶ 277.)


Even if the court were to find AbbVie's patent application
constituted a publication and allowed the slander of title
analysis to push forward, the court concludes Gilead has
not alleged a pecuniary loss. Allegations of pecuniary loss
cannot be speculative. See SB Diversified Prods., Inc. v.
Murchison, No. 12CV2328 JAH MDD, 2014 WL 3894353, at
*9 (S.D.Cal. July 28, 2014) (granting motion to dismiss trade
libel suit because plaintiff “does nothing more than declare
that defendant's purported statements caused it ‘pecuniary
harm’ through ‘loss of sales’ ”); Stomas v. Cnty. of Madera,
795 F.Supp.2d 1047, 1069 (E.D.Cal.2011) (“To establish
liability for slander of title the owner of the property interest
must suffer an economic loss as the direct result of the
slanderous publication.”); Mann, 15 Cal.Rptr.3d at 226.


*8  Here, Gilead merely states pecuniary loss will occur
because it “has suffered and will continue to suffer special
pecuniary loss and damage as a result of ... AbbVie's said
knowing and willful acts and omissions, including but not
limited to the fees, costs and other expenses incurred in


bringing the action to clear the cloud on Gilead's property
interest.” (D.I.31, ¶ 277.) Gilead's claim for pecuniary loss
is conclusory and speculative. While Gilead undoubtedly has
an interest in the two separate compounds that make up the
Combination (Sofosbuvir and Ledipasvir), it has not alleged
any loss that will result to its currently held patents and FDA
approval for their use. Rather, the only possible harm is to
Gilead's New Drug Application pending before the FDA for
the Combination. (See id., ¶  271.) But this is a “pending”
interest and is therefore merely speculative. It is possible—no
matter how remote Gilead thinks it is—that the NDA for the
Combination is ultimately not approved. In essence, Gilead
is asking the court to find it has a current interest in the
Combination, and thus, is being harmed. The court rejects this
request. The court grants AbbVie's motion to dismiss Count
10 because Gilead has not sufficiently alleged pecuniary loss


as a result of the slander.8


B. COUNT 11
AbbVie submits four arguments for why Gilead's breach
of contract claim fails to state a claim. (D.I. 38 at 19–
20; D.I. 48 at 9–10.) First, AbbVie argues the complaint
lacks factual allegations of how or when AbbVie misused
the information obtained under the BCDA. (D.I. 38 at 19.)
Second, AbbVie argues that because the chemical structure
and formulation of PSI–7977 was made public prior to
AbbVie's first provisional patent application in October 2011,
the information was no longer confidential. (Id.) Third,
AbbVie argues that because Gilead has not obtained FDA
approval for the Combination, and because AbbVie does
not sell the Combination, the complaint does not plead
plausible damages. (Id.) Fourth, AbbVie argues that because
Pharmasset's confidential disclosure related exclusively to
PSI–7977, and because AbbVie is not alleged to be making,
selling or asserting patents against Gilead for its sale of PSI–
7977, Gilead's theory is irrelevant. (D.I. 48 at 10.)


In response, Gilead relies on trade secret law and the Seventh


Circuit's inevitable disclosure theory.9 (D.I. 42 at 9–10.) Here,
Gilead asserts that, because a number of the named inventors
on the AbbVie patents were privy to Pharmasset's confidential
information, this information was inevitably used for a reason
other than weighing whether to acquire Pharmasset. (Id. at
10.) Gilead admits, “[t]he specific facts about exactly what
Abbott did with the confidential information it received from
Pharmasset are uniquely within Defendants' possession and
will be revealed in the course of discovery.” (Id. at 9.)
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Gilead asserts the BCDA was inevitably breached because
“[w]ithout the head start provided by Pharmasset's
confidential information, it is a reasonable inference that
Defendants either would not have been able to file patent
applications asserting claims to PSI–7977 and its therapeutic
combination or would have filed those applications much
later than they did.” (D.I. 42 at 10.) Gilead also appears
to assert that because many of the named inventors on
the AbbVie provisional patent application were privy to
the confidential information exchanges from October 20 to
November 11, 2009, it was inevitable that they utilized this
information. (D.I.31, ¶¶ 283–84.)


Gilead's reliance on the inevitability of disclosure theory
to show a breach of contract is misplaced. As AbbVie
correctly notes, PepsiCo interpreted the Illinois Trade Secret
Act's provision allowing “threatened” misappropriation to
be enjoined. (D.I. 48 at 10.) Gilead's complaint does not
allege misappropriation of a trade secret but simply alleges
breach of the contract. Indeed, Gilead cites no case law
finding a company bound by a nondisclosure agreement to
have inevitably disclosed confidential inforaiation. But this
does not mean Gilead's Second Amended Complaint has
failed to state a plausible claim for breach of contract. Gilead
unnecessarily attempts to fit the facts of the case into the
inevitable disclosure theory. Rather, Gilead can simply rely
on Twombly and Iqbal to survive AbbVie's motion to dismiss.
The court must determine whether a breach can plausibly
be inferred from (1) the disclosures made by Pharmasset to
Abbott from October 20 to November 11, 2009; and (2) the
use the predictive “mechanistic model” in the February 17,
2012 provisional patent application.


*9  Gilead asserts Abbott's knowledge of the
pharmacokinetics metabolic pathway, in vitro lab results,
animal toxicity results, and optimal dosing methods of PSI–
7977 were necessary prerequisites to creating the predictive
“mechanistic model.” (D.I. 42 at 10.) Importantly, in AbbVie's
Feb 17, 2012 provisional patent application, no data was
offered in support of its claim, but rather it relied on
predictions for the Combination's efficacy based on a
“mechanistic model.”


AbbVie argues that because the chemical structure of PSI–
7977 was publicly disclosed in in the Journal of Medical
Chemistry sometime in September 2010—more than a year
before it filed its first provisional patent application on
October 21, 2011—breach of the BCDA was effectively
impossible. (D.I. 38 at 19–20; D.I. 48 at 10 (relying on D.I. 31,


¶¶ 67, 69, 100.)) However, Gilead's argument is not based on
AbbVie's knowledge of the chemical structure alone. Rather,
Gilead argues the predictive “mechanistic model” required
much more knowledge of PSI–7977 than just its chemical
structure—including the knowledge that it could be effective
in the human body. (D.I. 42 at 10.) For example, Gilead asserts
that,


Before Abbott could ‘predict’ whether PSI–7977 would
be successful at treating HCV in human patients, Abbott
needed to know that it could be effectively delivered within
the human body and that it would not be toxic. Abbott
also needed to see clinical trial results of PSI–7977 alone
before attempting to predict how it might combine with
other DAAs.


(Id.)It is plausible to infer that the information was used
for a reason other than weighing the potential acquisition
of Pharmasset. The court finds it is plausible that the PSI–
7977 information was instead used in furtherance of the patent
applications. As such, the court finds dismissal of Count 11
would be improper and denies AbbVie's Motion to Dismiss
as it relates to that Count.


V. CONCLUSION
For the reasons stated above, the court grants AbbVie's
Motion to Strike and denies-in-part AbbVie's Motion to
Dismiss. Counts 9 and 10 of Gilead's Second Amended
Complaint are dismissed with prejudice.


ORDER


At Wilmington, this 13th day of March, 2015, consistent
with the Memorandum issued this same date, IT IS HEREBY
ORDERED THAT:


1. AbbVie's Motion to Strike Under California's Anti–SLAPP
Statute Plaintiffs' State Law Counts 9 and 10 (D.I.35) is
GRANTED;


2. AbbVie's Motion to Dismiss Counts 9–11 for Failure to
State a Claim (D.I.36) is DENIED in part and GRANTED in
part;


3. Gilead's Motion for leave to file a surreply (D.I.49) is
DENIED.
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All Citations


Not Reported in Fed. Supp., 2015 WL 1191129


Footnotes
1 On January 1, 2013, Abbott Laboratories, Inc. (“Abbott”) separated into two companies: Abbott and AbbVie. (D.I.31, ¶


25.) Abbott was dismissed from this action, by stipulation, on March 11, 2015. (D.I.84.) The parties agreed that any of
Abbott's potential liability prior to the creation of AbbVie would be assumed by AbbVie as if it was Abbott. (See D.I. 70 at
18:12–15.) The court will, at times, refer to Abbott in discussing background facts during the period of time before AbbVie
and Abbott became two distinct entities.


2 Identical Motions were filed in related civil action numbers 14–cv–209–GMS and 14–cv–379–GMS. These cases were
consolidated by stipulation on June 5, 2014. (13–cv–2034–GMS, D.I.43.)


3 Hereinafter, the invention will be referred to as “the Combination.”


4 On June 30, 2014, Gilead moved for leave to file a surreply under District of Delaware Local Rule 7.1.2(b), alleging
AbbVie changed positions on what it had conceded in its opening brief. (D.I.49.) The dispute arises from a footnote in
AbbVie's opening brief where it stated: “Just for a typical Rule 12 motion, AbbVie accepts Gilead's allegation as true for
purposes of this combined anti-SLAPP/Rule 12 motion, making discovery unnecessary and irrelevant.” (D.I. 38 at 7 n.4.)
Gilead argues, “for the purpose of the pending motions, AbbVie has conceded the illegality of its conduct,” and therefore,
AbbVie's arguments in support of the motions to strike/dismiss are rendered moot. (D.I. 49 at 1.)
The court denies Gilead's motion for leave to file a surreply (D.I.49) and rejects Gilead's argument regarding AbbVie's
apparent admission to illegal conduct. The relevant footnote can reasonably be read as simply AbbVie's restatement of
the standard of review for a motion to dismiss. “[C]ourts separate the factual and legal elements of a claim, accepting
all of the complaint's well-pleaded facts as true, but disregarding any legal conclusions.” S3 Graphics Co., Ltd. v. ATO
Techs, C.A. No. 11–1298–LPS, 2014 WL 573358, at *2 (D.Del. Feb. 11, 2014) (internal quotation marks and alterations
omitted). AbbVie merely restated this standard.


5 The statutory exemptions pertain to: (1) public enforcement actions; (2) actions filed solely in the public interest; and,
(3) actions involving certain commercial speech. Civ. Proc.Code § 425.16(d); § 425.17(b), (c). None of the statutory
exemptions apply to AbbVie's motion, nor are they raised by either of the parties.


6 See supra note 4.


7 Both parties agree that California law governs Gilead's state-law tort claims. (D.I. 36 at 1.)


8 Because the court is satisfied Counts 9 and 10 should be dismissed on grounds already discussed it is unnecessary to
analyze AbbVie's secondary arguments related to legal defenses. (See D.I. 38 at 8–14.)


9 Seventh Circuit precedent holds the inevitable disclosure theory is a valid theory available under the Illinois' Trade Secret
Act. See, e.g., PepsiCo, Inc. v. Redmond, 54 F.3d 1262 (7th Cir.1995).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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113 S.Ct. 1920
Supreme Court of the United States


PROFESSIONAL REAL ESTATE
INVESTORS, INC., et al., Petitioners


v.
COLUMBIA PICTURES


INDUSTRIES, INC., et al.


No. 91–1043.
|


Argued Nov. 2, 1992.
|


Decided May 3, 1993.


Synopsis
Movie studios brought copyright infringement action against
hotel operators, challenging rental of videodiscs to hotel
guests, and operators filed antitrust counterclaims. After grant
of summary judgment for operators on infringement claim
was affirmed on appeal, 866 F.2d 278, the United States
District Court for the Central of California, William P. Gray,
J., granted summary judgment for studios on counterclaim,
and operators appealed. The Court of Appeals, 944 F.2d 1525,
affirmed, and certiorari review was sought. The Supreme
Court, Justice Thomas, held that objectively reasonable effort
to litigate cannot be “sham,” within meaning of exception to
Noerr  doctrine immunity from antitrust liability, regardless
of plaintiff's subjective intent.


Affirmed.


Justice Souter, concurred and filed opinion.


Justice Stevens, concurred in judgment and filed opinion in
which Justice O'Connor, joined.


**1922  Syllabus*


Although those who petition government for redress are
generally immune from antitrust liability, Eastern Railroad
Presidents Conference v. Noerr Motor Freight, Inc., 365


U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464, such immunity
is withheld when petitioning activity “ostensibly directed
toward influencing governmental action, is a mere sham
to cover ... an attempt to interfere directly” with a
competitor's business relationships, id., at 144, 81 S.Ct.,
at 533. Petitioner resort hotel operators (collectively, PRE)
rented videodiscs to guests for use with videodisc players
located in each guest's room and sought to develop a market
for the sale of such players to other hotels. Respondent
major motion picture studios (collectively, Columbia), which
held copyrights to the motion pictures recorded on PRE's
videodiscs and licensed the transmission of those motion
pictures to hotel rooms, sued PRE for alleged copyright
infringement. PRE counterclaimed, alleging that Columbia's
copyright action was a mere sham that cloaked underlying
acts of monopolization and conspiracy to restrain trade in
violation of §§ 1 and 2 of the Sherman Act. The District Court
granted summary judgment to PRE on the copyright claim,
and the Court of Appeals affirmed. On remand, the District
Court granted Columbia's motion for summary judgment
on PRE's antitrust claims. Because Columbia had probable
cause to bring the infringement action, the court reasoned,
the action was no sham and was entitled to Noerr immunity.
The District Court also denied PRE's request for further
discovery on Columbia's intent in bringing its action. The
Court of Appeals affirmed. Noting that PRE's sole argument
was that the lawsuit was a sham because Columbia did not
honestly believe its infringement claim was meritorious, the
court found that the existence of probable cause precluded
the application of the sham exception as a matter of law and
rendered irrelevant any evidence of Columbia's subjective
intent in bringing suit.


Held:


1. Litigation cannot be deprived of immunity as a sham
unless it is objectively baseless. This Court's decisions
establish that the legality of objectively reasonable petitioning
“directed toward obtaining governmental *50  action” is
“not at all affected by any anticompetitive purpose [the
actor] may have had.” Id., at 140, 81 S.Ct., at 531. Thus,
neither Noerr immunity nor its sham exception turns on
subjective intent alone. See, e.g., Allied Tube & Conduit
Corp. v. Indian Head, Inc., 486 U.S. 492, 503, 108 S.Ct.
1931, 1938, 100 L.Ed.2d 497. Rather, to be a “sham,”
litigation must meet a two-part definition. First, the lawsuit
must be objectively baseless in the sense that no reasonable
litigant could realistically expect success on the merits.
Only if challenged litigation is objectively meritless may a
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court examine the litigant's subjective motivation. Under this
second part of the definition a court should focus on whether
the baseless suit conceals “an attempt to interfere directly”
with a competitor's business relationships, Noerr, supra, 365
U.S., at 144, 81 S.Ct., at 533, through the “use [of] the
governmental process—as opposed to the outcome of that
process—as an anticompetitive weapon,” Columbia v. Omni
Outdoor Advertising, Inc., 499 U.S. 365, 380, 111 S.Ct. 1344,
1354, 113 L.Ed.2d 382. This two-tiered process requires a
plaintiff to disprove the challenged lawsuit's legal viability
before the court will entertain evidence of the suit's economic
viability. Pp. 1925–1929.


2. Because PRE failed to establish the objective prong of
Noerr's sham exception, summary judgment was properly
granted to Columbia. A finding that an antitrust defendant
claiming Noerr immunity had probable cause to sue compels
the conclusion that a **1923  reasonable litigant in the
defendant's position could realistically expect success on
the merits of the challenged lawsuit. Here, the lower courts
correctly found probable cause for Columbia's suit. Since
there was no dispute over the predicate facts of the underlying
legal proceedings—Columbia had the exclusive right to
show its copyrighted motion pictures publicly—the court
could decide probable cause as a matter of law. A court
could reasonably conclude that Columbia's action was an
objectively plausible effort to enforce rights, since, at the
time the District Court entered summary judgment, there
was no clear copyright law on videodisc rental activities;
since Columbia might have won its copyright suit in two
other Circuits; and since Columbia would have been entitled
to press a novel claim, even in the absence of supporting
authority, if a similarly situated reasonable litigant could have
perceived some likelihood of success. Pp. 1929–1931.


3. The Court of Appeals properly refused PRE's request
for further discovery on the economic circumstances of the
underlying copyright litigation, because such matters were
rendered irrelevant by the objective legal reasonableness of
Columbia's infringement suit. P. 1931.


944 F.2d 1525 (CA 9 1991), affirmed.


THOMAS, J., delivered the opinion of the Court, in which
REHNQUIST, C.J., and WHITE, BLACKMUN, SCALIA,
KENNEDY, and SOUTER, JJ., joined. *51  SOUTER, J.,
filed a concurring opinion, post, p. ––––. STEVENS, J., filed
an opinion concurring in the judgment, in which O'CONNOR,
J., joined, post, p. ––––.
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Opinion


Justice THOMAS delivered the opinion of the Court.


This case requires us to define the “sham” exception to
the doctrine of antitrust immunity first identified in Eastern
Railroad Presidents Conference v. Noerr Motor Freight, Inc.,
365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961), as that
doctrine applies in the litigation context. Under the sham
exception, activity “ostensibly directed toward influencing
governmental action” does not qualify for Noerr immunity if
it “is a mere sham to cover ... an attempt to interfere directly
with the business relationships of a competitor.” Id., at 144,
81 S.Ct., at 533. We hold that litigation cannot be deprived
of immunity as a sham unless the litigation is objectively
baseless. The Court of Appeals for the Ninth Circuit refused
to characterize as sham a lawsuit that the antitrust defendant
admittedly had probable cause to institute. We affirm.


I


Petitioners Professional Real Estate Investors, Inc., and
Kenneth F. Irwin (collectively, PRE) operated La Mancha
Private Club and Villas, a resort hotel in Palm Springs,
California. Having installed videodisc players in the resort's
hotel rooms and assembled a library of more than 200
motion picture titles, PRE rented videodiscs to guests for
in-room *52  viewing. PRE also sought to develop a
market for the sale of videodisc players to other hotels
wishing to offer in-room viewing of prerecorded material.
Respondents, Columbia Pictures Industries, Inc., and seven
other major motion picture studios (collectively, Columbia),
held copyrights to the motion pictures recorded on the
videodiscs that PRE purchased. Columbia also licensed the
transmission of copyrighted motion pictures to hotel rooms
through a wired cable system called Spectradyne. PRE
therefore competed with Columbia not only for the viewing
market at La Mancha but also for the broader market for in-
room entertainment services in hotels.


In 1983, Columbia sued PRE for alleged copyright
infringement through the rental of videodiscs for viewing
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in hotel rooms. PRE **1924  counterclaimed, charging
Columbia with violations of §§ 1 and 2 of the Sherman Act, 26


Stat. 209, as amended, 15 U.S.C. §§ 1–2,1 and various state-
law infractions. In particular, PRE alleged that Columbia's
copyright action was a mere sham that cloaked underlying
acts of monopolization and conspiracy to restrain trade.


The parties filed cross-motions for summary judgment on
Columbia's copyright claim and postponed further discovery
on PRE's antitrust counterclaims. Columbia did not dispute
that PRE could freely sell or lease lawfully purchased
videodiscs under the Copyright Act's “first sale” doctrine, see
17 U.S.C. § 109(a), and PRE conceded that the playing of
videodiscs constituted “performance” of motion pictures, see
17 U.S.C. § 101 (1988 ed. and Supp. III). As a result, summary
judgment depended solely on whether rental of videodiscs
for in-room viewing infringed Columbia's exclusive right to
*53  “perform the copyrighted work[s] publicly.” § 106(4).


Ruling that such rental did not constitute public performance,
the District Court entered summary judgment for PRE. 228
USPQ 743, 1986 WL 32729 (CD Cal.1986). The Court of
Appeals affirmed on the grounds that a hotel room was not
a “public place” and that PRE did not “transmit or otherwise
communicate” Columbia's motion pictures. 866 F.2d 278
(CA9 1989). See 17 U.S.C. § 101 (1988 ed. and Supp. III).


On remand, Columbia sought summary judgment on
PRE's antitrust claims, arguing that the original copyright
infringement action was no sham and was therefore entitled
to immunity under Eastern Railroad Presidents Conference
v. Noerr Motor Freight, Inc., supra. Reasoning that the
infringement action “was clearly a legitimate effort and
therefore not a sham,” 1990–1 Trade Cases ¶ 68,971, p.
63,242, 1990 WL 56166 (CD Cal.1990), the District Court
granted the motion:


“It was clear from the manner in which the case was
presented that [Columbia was] seeking and expecting
a favorable judgment. Although I decided against
[Columbia], the case was far from easy to resolve, and it
was evident from the opinion affirming my order that the
Court of Appeals had trouble with it as well. I find that there
was probable cause for bringing the action, regardless of
whether the issue was considered a question of fact or of
law.” Id., at 63,243.


The court then denied PRE's request for further discovery
on Columbia's intent in bringing the copyright action and
dismissed PRE's state-law counterclaims without prejudice.


The Court of Appeals affirmed. 944 F.2d 1525 (CA9 1991).
After rejecting PRE's other allegations of anticompetitive


conduct, see id., at 1528–1529,2 the court focused on *54
PRE's contention that the copyright action was indeed sham
and that Columbia could not claim Noerr immunity. The
Court of Appeals characterized “sham” litigation as one
of two types of “abuse of ... judicial processes”: either
“ ‘misrepresentations ... in the adjudicatory process' ” or
the pursuit of “ ‘a pattern of baseless, repetitive claims' ”
instituted “ ‘without probable cause, and regardless **1925
of the merits.’ ” 944 F.2d, at 1529 (quoting California
Motor Transport Co. v. Trucking Unlimited, 404 U.S.
508, 513, 512, 92 S.Ct. 609, 613, 612, 30 L.Ed.2d 642
(1972)). PRE neither “allege[d] that the [copyright] lawsuit
involved misrepresentations” nor “challenge[d] the district
court's finding that the infringement action was brought with
probable cause, i.e., that the suit was not baseless.” 944 F.2d,
at 1530. Rather, PRE opposed summary judgment solely
by arguing that “the copyright infringement lawsuit [was] a
sham because [Columbia] did not honestly believe that the
infringement claim was meritorious.” Ibid.


The Court of Appeals rejected PRE's contention that
“subjective intent in bringing the suit was a question of
fact precluding entry of summary judgment.” Ibid. Instead,
the court reasoned that the existence of probable cause
“preclude[d] the application of the sham exception as a matter
of law” because “a suit brought with probable cause does
not fall within the sham exception to the Noerr–Pennington
doctrine.” Id., at 1531, 1532. Finally, the court observed
that PRE's failure to show that “the copyright infringement
action was baseless” rendered irrelevant any “evidence of
[Columbia's] subjective intent.” Id., at 1533. It accordingly
rejected PRE's request for further discovery on Columbia's
intent.


*55  The courts of appeals have defined “sham” in


inconsistent and contradictory ways.3 We once observed that
“sham” might become “no more than a label courts could
apply to activity they deem unworthy of antitrust immunity.”
Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S.
492, 508, n. 10, 108 S.Ct. 1931, 1941, n. 10, 100 L.Ed.2d
497 (1988). The array of definitions adopted by lower courts
demonstrates that this observation was prescient.


II
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PRE contends that “the Ninth Circuit erred in holding that an
antitrust plaintiff must, as a threshold prerequisite *56  ...,
establish that a sham lawsuit is baseless as a matter of law.”
Brief for Petitioners 14. It invites us to adopt an approach
under which either “indifference to ... outcome,” ibid., or
failure to prove that a petition for redress of grievances
“would ... have been brought but for [a] predatory motive,”
Tr. of Oral Arg. 10, would expose a defendant to antitrust
liability **1926  under the sham exception. We decline
PRE's invitation.


 Those who petition government for redress are generally
immune from antitrust liability. We first recognized in Eastern
Railroad Presidents Conference v. Noerr Motor Freight, Inc.,
365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961), that “the
Sherman Act does not prohibit ... persons from associating
together in an attempt to persuade the legislature or the
executive to take particular action with respect to a law that
would produce a restraint or a monopoly.” Id., at 136, 81
S.Ct., at 529. Accord, Mine Workers v. Pennington, 381 U.S.
657, 669, 85 S.Ct. 1585, 1593, 14 L.Ed.2d 626 (1965). In
light of the government's “power to act in [its] representative
capacity” and “to take actions ... that operate to restrain
trade,” we reasoned that the Sherman Act does not punish
“political activity” through which “the people ... freely inform
the government of their wishes.” Noerr, 365 U.S., at 137, 81
S.Ct., at 529. Nor did we “impute to Congress an intent to
invade” the First Amendment right to petition. Id., at 138, 81
S.Ct., at 530.


Noerr, however, withheld immunity from “sham” activities
because “application of the Sherman Act would be justified”
when petitioning activity, “ostensibly directed toward
influencing governmental action, is a mere sham to cover ...
an attempt to interfere directly with the business relationships
of a competitor.” Id., at 144, 81 S.Ct., at 533. In Noerr
itself, we found that a publicity campaign by railroads seeking
legislation harmful to truckers was no sham in that the “effort
to influence legislation” was “not only genuine but also highly
successful.” Ibid.


 In California Motor Transport Co. v. Trucking Unlimited, 404
U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d 642 (1972), we elaborated
on Noerr in two relevant *57  respects. First, we extended
Noerr to “the approach of citizens ... to administrative
agencies ... and to courts.” 404 U.S., at 510, 92 S.Ct., at
611. Second, we held that the complaint showed a sham not
entitled to immunity when it contained allegations that one
group of highway carriers “sought to bar ... competitors from


meaningful access to adjudicatory tribunals and so to usurp
that decisionmaking process” by “institut[ing] ... proceedings
and actions ... with or without probable cause, and regardless
of the merits of the cases.” Id., at 512, 92 S.Ct., at 612
(internal quotation marks omitted). We left unresolved the
question presented by this case—whether litigation may be
sham merely because a subjective expectation of success does
not motivate the litigant. We now answer this question in
the negative and hold that an objectively reasonable effort to


litigate cannot be sham regardless of subjective intent.4


Our original formulation of antitrust petitioning immunity
required that unprotected activity lack objective
reasonableness. Noerr rejected the contention that an attempt
“to influence the passage and enforcement of laws” might
lose immunity merely because the lobbyists' “sole purpose ...
was to destroy [their] competitors.” 365 U.S., at 138, 81
S.Ct., at 530. Nor were we persuaded by a showing that a
publicity campaign “was intended to and did in fact injure
[competitors] in their relationships with the public and with
their customers,” since such “direct injury” was merely “an
incidental effect of the ... campaign to influence governmental
action.” Id., at 143, 81 S.Ct., at 532. *58  We reasoned
that “[t]he right of the people to **1927  inform their
representatives in government of their desires with respect
to the passage or enforcement of laws cannot properly be
made to depend upon their intent in doing so.” Id., at 139, 81
S.Ct., at 530. In short, “Noerr shields from the Sherman Act
a concerted effort to influence public officials regardless of
intent or purpose.” Pennington, 381 U.S., at 670, 85 S.Ct., at
1593.


Nothing in California Motor Transport retreated from these
principles. Indeed, we recognized that recourse to agencies
and courts should not be condemned as sham until a reviewing
court has “discern[ed] and draw[n]” the “difficult line”
separating objectively reasonable claims from “a pattern
of baseless, repetitive claims ... which leads the factfinder
to conclude that the administrative and judicial processes
have been abused.” 404 U.S., at 513, 92 S.Ct., at 613. Our
recognition of a sham in that case signifies that the institution
of legal proceedings “without probable cause” will give rise to
a sham if such activity effectively “bar[s] ... competitors from
meaningful access to adjudicatory tribunals and so ... usurp[s]
th[e] decisionmaking process.” Id., at 512, 92 S.Ct., at 612.


Since California Motor Transport, we have consistently
assumed that the sham exception contains an indispensable
objective component. We have described a sham as
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“evidenced by repetitive lawsuits carrying the hallmark
of insubstantial claims.” Otter Tail Power Co. v. United
States, 410 U.S. 366, 380, 93 S.Ct. 1022, 1031, 35 L.Ed.2d
359 (1973) (emphasis added). We regard as sham “private
action that is not genuinely aimed at procuring favorable
government action,” as opposed to “a valid effort to influence
government action.” Allied Tube & Conduit Corp. v. Indian
Head, Inc., 486 U.S., at 500, n. 4, 108 S.Ct., at 1937,
n. 4. And we have explicitly observed that a successful
“effort to influence governmental action ... certainly cannot
be characterized as a sham.” Id., at 502, 108 S.Ct., at 1938.
See also Vendo Co. v. Lektro–Vend Corp., 433 U.S. 623, 645,
97 S.Ct. 2881, 2894, 53 L.Ed.2d 1009 (1977) (BLACKMUN,
J., concurring in result) (describing a successful lawsuit
as a “genuine attemp[t] to use the ... adjudicative process
legitimately” *59  rather than “ ‘a pattern of baseless,
repetitive claims' ”). Whether applying Noerr as an antitrust
doctrine or invoking it in other contexts, we have repeatedly
reaffirmed that evidence of anticompetitive intent or purpose
alone cannot transform otherwise legitimate activity into
a sham. See, e.g., FTC v. Superior Court Trial Lawyers
Assn., 493 U.S. 411, 424, 110 S.Ct. 768, 775, 107 L.Ed.2d
851 (1990); NAACP v. Claiborne Hardware Co., 458 U.S.
886, 913–914, 102 S.Ct. 3409, 3425–3426, 73 L.Ed.2d 1215
(1982). Cf. Vendo, supra, 433 U.S., at 635–636, n. 6, 639,
n. 9, 97 S.Ct., at 2889–2890, n. 6, 2891 n. 9 (plurality
opinion of REHNQUIST, J.); id., at 644, n., 645, 97 S.Ct.,
at 2894, n., 2894 (BLACKMUN, J., concurring in result).
Indeed, by analogy to Noerr's sham exception, we held that
even an “improperly motivated” lawsuit may not be enjoined
under the National Labor Relations Act as an unfair labor
practice unless such litigation is “baseless.” Bill Johnson's
Restaurants, Inc. v. NLRB, 461 U.S. 731, 743–744, 103 S.Ct.
2161, 2170–2171, 76 L.Ed.2d 277 (1983). Our decisions
therefore establish that the legality of objectively reasonable
petitioning “directed toward obtaining governmental action”
is “not at all affected by any anticompetitive purpose [the
actor] may have had.” Noerr, 365 U.S., at 140, 81 S.Ct., at
531, quoted in Pennington, supra, 381 U.S., at 669, 85 S.Ct.,
at 1593.


Our most recent applications of Noerr immunity further
demonstrate that neither Noerr immunity nor its sham
exception turns on subjective intent alone. In Allied Tube,
supra, 486 U.S., at 503, 108 S.Ct., at 1938, and FTC v. Trial
Lawyers, supra, 493 U.S., at 424, 427, and n. 11, 110 S.Ct.,
at 775, 777, and n. 11, we refused to let antitrust defendants
immunize otherwise unlawful restraints of trade by pleading
a subjective intent to **1928  seek favorable legislation or


to influence governmental action. Cf. National Collegiate
Athletic Assn. v. Board of Regents of Univ. of Okla., 468
U.S. 85, 101, n. 23, 104 S.Ct. 2948, 2960, n. 23, 82 L.Ed.2d
70 (1984) ( “[G]ood motives will not validate an otherwise
anticompetitive practice”). In Columbia v. Omni Outdoor
Advertising, Inc., 499 U.S. 365, 111 S.Ct. 1344, 113 L.Ed.2d
382 (1991), we similarly held that challenges to allegedly
sham petitioning activity must be resolved according to
objective criteria. We dispelled the notion that an antitrust
plaintiff could prove a sham merely by showing that its
competitor's “purposes were to delay [the *60  plaintiff's]
entry into the market and even to deny it a meaningful
access to the appropriate ... administrative and legislative
fora.” Id., at 381, 111 S.Ct., at 1354 (internal quotation marks
omitted). We reasoned that such inimical intent “may render
the manner of lobbying improper or even unlawful, but does
not necessarily render it a ‘sham.’ ” Ibid. Accord, id., at 398,
111 S.Ct., at 1363 (STEVENS, J., dissenting).


In sum, fidelity to precedent compels us to reject a purely
subjective definition of “sham.” The sham exception so
construed would undermine, if not vitiate, Noerr. And despite
whatever “superficial certainty” it might provide, a subjective
standard would utterly fail to supply “real ‘intelligible
guidance.’ ” Allied Tube, supra, 486 U.S., at 508, n. 10, 108
S.Ct., at 1941, n. 10.


III


 We now outline a two-part definition of “sham” litigation.
First, the lawsuit must be objectively baseless in the sense that
no reasonable litigant could realistically expect success on the
merits. If an objective litigant could conclude that the suit is
reasonably calculated to elicit a favorable outcome, the suit is
immunized under Noerr, and an antitrust claim premised on


the sham exception must fail.5 Only if challenged litigation
is objectively meritless may a court examine the litigant's
subjective motivation. Under this second part of our definition
of sham, the court should focus on whether the baseless
lawsuit conceals “an attempt to interfere *61  directly with
the business relationships of a competitor,” Noerr, supra,
365 U.S., at 144 81 S.Ct., at 533 (emphasis added), through
the “use [of] the governmental process—as opposed to the
outcome of that process—as an anticompetitive weapon,”
Omni, 499 U.S., at 380, 111 S.Ct., at 1354 (emphasis in
original). This two-tiered process requires the plaintiff to
disprove the challenged lawsuit's legal viability before the
court will entertain evidence of the suit's economic viability.
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Of course, even a plaintiff who defeats the defendant's claim
to Noerr immunity by demonstrating both the objective
and the subjective components of a sham must still prove
a substantive antitrust violation. Proof of a sham merely
deprives the defendant of immunity; it does not relieve the
plaintiff of the obligation to establish all other elements of his
claim.


Some of the apparent confusion over the meaning of “sham”
may stem from our use of the word “genuine” to denote the
opposite of “sham.” See Omni, supra, at 382, 111 S.Ct., at
1355; Allied Tube, 486 U.S., at 500, n. 4, 108 S.Ct., at 1937,
n. 4; Noerr, supra, 365 U.S., at 144, 81 S.Ct., at 533; Vendo
Co. v. Lektro–Vend Corp., supra, 433 U.S., at 645, 97 S.Ct.,
at 2894 (BLACKMUN, J., concurring in result). The word
“genuine” has both objective and subjective connotations. On
**1929  one hand, “genuine” means “actually having the


reputed or apparent qualities or character.” Webster's Third
New International Dictionary 948 (1986). “Genuine” in this
sense governs Federal Rule of Civil Procedure 56, under
which a “genuine issue” is one “that properly can be resolved
only by a finder of fact because [it] may reasonably be
resolved in favor of either party.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202
(1986) (emphasis added). On the other hand, “genuine” also
means “sincerely and honestly felt or experienced.” Webster's
Dictionary, supra, at 948. To be sham, therefore, litigation


must fail to be “genuine” in both senses of the word.6


*62  IV


 We conclude that the Court of Appeals properly affirmed
summary judgment for Columbia on PRE's antitrust
counterclaim. Under the objective prong of the sham
exception, the Court of Appeals correctly held that sham
litigation must constitute the pursuit of claims so baseless
that no reasonable litigant could realistically expect to secure
favorable relief. See 944 F.2d, at 1529.


 The existence of probable cause to institute legal proceedings
precludes a finding that an antitrust defendant has engaged in
sham litigation. The notion of probable cause, as understood
and applied in the commonlaw tort of wrongful civil


proceedings,7 requires the plaintiff to prove that the defendant
lacked probable cause to institute an unsuccessful civil
lawsuit and that the defendant pressed the action for an
improper, malicious purpose. Stewart v. Sonneborn, 98
U.S. 187, 194, 25 L.Ed. 116 (1879); Wyatt v. Cole, 504


U.S. 158, 176, 112 S.Ct. 1827, 1837–1838, 118 L.Ed.2d
504 (1992) (REHNQUIST, C.J., dissenting); T. Cooley,
Law of Torts *181. Cf. Wheeler v. Nesbitt, 24 How. 544,
549–550, 16 L.Ed. 765 (1861) (related tort for malicious
prosecution of criminal charges). Probable cause to institute
civil proceedings requires no more than a “reasonabl[e]
belie[f] that there is a chance that [a] claim *63  may
be held valid upon adjudication” (internal quotation marks
omitted). Hubbard v. Beatty & Hyde, Inc., 343 Mass. 258,
262, 178 N.E.2d 485, 488 (1961); Restatement (Second) of
Torts § 675, Comment e, pp. 454–455 (1977). Because the
absence of probable cause is an essential element of the tort,
the existence of probable cause is an absolute defense. See
Crescent City Live Stock Co. v. Butchers' Union Slaughter–
House Co., 120 U.S. 141, 149, 7 S.Ct. 472, 476, 30 L.Ed. 614
(1887); Wheeler, supra, 24 How., at 551; Liberty Loan Corp.
of Gadsden v. Mizell, 410 So.2d 45, 48 (Ala.1982). Just as
evidence of anticompetitive intent cannot affect the objective
prong of Noerr 's sham exception, a showing of malice alone
will neither entitle the wrongful civil proceedings plaintiff
to prevail nor permit the factfinder to infer the absence of
probable cause. Stewart, supra, 98 U.S., at 194; Wheeler,
supra, 24 How., at 551;  2 C. **1930  Addison, Law of Torts
§ 1, ¶ 853, pp. 67–68 (1876); T. Cooley, supra, at *184. When
a court has found that an antitrust defendant claiming Noerr
immunity had probable cause to sue, that finding compels
the conclusion that a reasonable litigant in the defendant's
position could realistically expect success on the merits of
the challenged lawsuit. Under our decision today, therefore, a
proper probable cause determination irrefutably demonstrates
that an antitrust plaintiff has not proved the objective prong
of the sham exception and that the defendant is accordingly
entitled to Noerr immunity.


 The District Court and the Court of Appeals correctly found
that Columbia had probable cause to sue PRE for copyright
infringement. Where, as here, there is no dispute over the
predicate facts of the underlying legal proceeding, a court
may decide probable cause as a matter of law. Crescent,
supra, 120 U.S., at 149, 7 S.Ct., at 476; Stewart, supra,
98 U.S., at 194; Nelson v. Miller, 227 Kan. 271, 277, 607
P.2d 438, 444 (1980); Stone v. Crocker, 41 Mass. 81, 84–
85 (1831); J. Bishop, Commentaries on Non–Contract Law §
240, p. 96 (1889). See also Director General of Railroads v.
Kastenbaum, 263 U.S. 25, 28, 44 S.Ct. 52, 53, 68 L.Ed. 146
(1923) (“The question is not whether [the defendant] thought
the facts to *64  constitute probable cause, but whether the
court thinks they did”). Columbia enjoyed the “exclusive
righ[t] ... to perform [its] copyrighted” motion pictures
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“publicly.” 17 U.S.C. § 106(4). Regardless of whether
it intended any monopolistic or predatory use, Columbia
acquired this statutory right for motion pictures as “original”
audiovisual “works of authorship fixed” in a “tangible
medium of expression.” § 102(a)(6). Indeed, to condition a
copyright upon a demonstrated lack of anticompetitive intent
would upset the notion of copyright as a “limited grant” of
“monopoly privileges” intended simultaneously “to motivate
the creative activity of authors” and “to give the public
appropriate access to their work product.” Sony Corp. of
America v. Universal City Studios, Inc., 464 U.S. 417, 429,
104 S.Ct. 774, 782, 78 L.Ed.2d 574 (1984).


When the District Court entered summary judgment for
PRE on Columbia's copyright claim in 1986, it was by
no means clear whether PRE's videodisc rental activities
intruded on Columbia's copyrights. At that time, the Third
Circuit and a District Court within the Third Circuit had
held that the rental of video cassettes for viewing in on-site,
private screening rooms infringed on the copyright owner's
right of public performance. Columbia Pictures Industries,
Inc. v. Redd Horne, Inc., 749 F.2d 154 (1984); Columbia
Pictures Industries, Inc. v. Aveco, Inc., 612 F.Supp. 315
(MD Pa.1985), aff'd, 800 F.2d 59 (CA3 1986). Although
the District Court and the Ninth Circuit distinguished these
decisions by reasoning that hotel rooms offered a degree of
privacy more akin to the home than to a video rental store, see
228 USPQ, at 746; 866 F.2d, at 280–281, copyright scholars
criticized both the reasoning and the outcome of the Ninth
Circuit's decision, see 1 P. Goldstein, Copyright: Principles,
Law and Practice § 5.7.2.2, pp. 616–619 (1989); 2 M. Nimmer
& D. Nimmer, Nimmer on Copyright § 8.14[C][3], pp. 8–168
to 8–173 (1992). The Seventh Circuit expressly “decline[d]
to follow” the Ninth Circuit and adopted instead the Third
Circuit's definition of a “public place.” Video *65  Views, Inc.
v. Studio 21, Ltd., 925 F.2d 1010, 1020, cert. denied, 502 U.S.
861, 112 S.Ct. 181, 116 L.Ed.2d 143 (1991). In light of the
unsettled condition of the law, Columbia plainly had probable
cause to sue.


Any reasonable copyright owner in Columbia's position
could have believed that it had some chance of winning an
infringement suit against PRE. Even though it did not survive
PRE's motion for summary judgment, Columbia's copyright
action was arguably “warranted by existing law” or at the very
least was based on an objectively “good faith argument for
the extension, modification, or **1931  reversal of existing
law.” Fed. Rule Civ. Proc. 11. By the time the Ninth Circuit
had reviewed all claims in this litigation, it became apparent


that Columbia might have won its copyright suit in either
the Third or the Seventh Circuit. Even in the absence of
supporting authority, Columbia would have been entitled to
press a novel copyright claim as long as a similarly situated
reasonable litigant could have perceived some likelihood of
success. A court could reasonably conclude that Columbia's
infringement action was an objectively plausible effort to
enforce rights. Accordingly, we conclude that PRE failed to
establish the objective prong of Noerr's sham exception.


Finally, the Court of Appeals properly refused PRE's request
for further discovery on the economic circumstances of
the underlying copyright litigation. As we have held, PRE
could not pierce Columbia's Noerr immunity without proof
that Columbia's infringement action was objectively baseless
or frivolous. Thus, the District Court had no occasion to
inquire whether Columbia was indifferent to the outcome
on the merits of the copyright suit, whether any damages
for infringement would be too low to justify Columbia's
investment in the suit, or whether Columbia had decided to
sue primarily for the benefit of collateral injuries inflicted
through the use of legal process. Contra, Grip–Pak, Inc. v.
Illinois Tool Works, Inc., 694 F.2d 466, 472 (CA7 1982),
cert. denied, 461 U.S. 958, 103 S.Ct. 2430, 77 L.Ed.2d 1317
(1983). Such matters concern Columbia's *66  economic
motivations in bringing suit, which were rendered irrelevant
by the objective legal reasonableness of the litigation. The
existence of probable cause eliminated any “genuine issue as
to any material fact,” Fed.Rule Civ.Proc. 56(c), and summary
judgment properly issued.


We affirm the judgment of the Court of Appeals.


So ordered.


Justice SOUTER, concurring.
The Court holds today that a person cannot incur antitrust
liability merely by bringing a lawsuit as long as the suit
is not “objectively baseless in the sense that no reasonable
litigant could realistically expect success on the merits.”
Ante, at 1928. The Court assumes that the District Court and
the Court of Appeals were finding this very test satisfied
when they concluded that Columbia's suit against PRE for
copyright infringement was supported by “probable cause,” a
standard which, as the Court explains it in this case, requires
a “reasonabl[e] belie[f] that there is a chance that [a] claim
may be held valid upon adjudication.” Ante, at 1929 (internal
quotation marks omitted). I agree that this term, so defined,
is rightly read as expressing the same test that the Court
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announces today; the expectation of a reasonable litigant can
be dubbed a “reasonable belief,” and realistic expectation of
success on the merits can be paraphrased as “a chance of being
held valid upon adjudication.”


Having established this identity of meaning, however, the
Court proceeds to discuss the particular facts of this case,
not in terms of its own formulation of objective baselessness,
but in terms of “probable cause.” Up to a point, this is
understandable; the Court of Appeals used the term “probable
cause” to represent objective reasonableness, and it seems
natural to use the same term when reviewing that court's
conclusions. Yet as the Court acknowledges, ante, at 1930,
since there is no dispute over the facts underlying the suit
*67  at issue here, the question whether that suit was


objectively baseless is purely one of law, which we are
obliged to consider de novo. There is therefore no need
to frame the question in the Court of Appeals's terms.
Accordingly, I would prefer to put the question in our own
terms, and to conclude simply that, on the undisputed facts
and the law as it stood when Columbia filed its suit, a
reasonable litigant could realistically have expected success
on the merits.


My preference stems from a concern that other courts
could read today's opinion as **1932  transplanting every
substantive nuance and procedural quirk of the common-law
tort of wrongful civil proceedings into federal antitrust law.
I do not understand the Court to mean anything of the sort,
however, any more than I understand its citation of Rule 11
of the Federal Rules of Civil Procedure, see ante, at 1931,
to signal the importation of every jot and tittle of the law
of attorney sanctions. Rather, I take the Court's use of the
term “probable cause” merely as shorthand for a reasonable
litigant's realistic expectation of success on the merits, and on
that understanding, I join the Court's opinion.


Justice STEVENS, with whom Justice O'CONNOR joins,
concurring in the judgment.
While I agree with the Court's disposition of this case and with
its holding that “an objectively reasonable effort to litigate
cannot be sham regardless of subjective intent,” ante, at 1926,
I write separately to disassociate myself from some of the
unnecessarily broad dicta in the Court's opinion. Specifically,
I disagree with the Court's equation of “objectively baseless”
with the answer to the question whether any “reasonable


litigant could realistically expect success on the merits.”1


There might well be lawsuits that fit the latter definition
*68  but can be shown to be objectively unreasonable, and


thus shams. It might not be objectively reasonable to bring
a lawsuit just because some form of success on the merits—


no matter how insignificant—could be expected.2 With that
possibility in mind, the Court should avoid an unnecessarily
broad holding that it might regret when confronted with a
more complicated case.


As the Court recently explained, a “sham” is the use of
“the governmental process—as opposed to the outcome of
that process—as an anticompetitive weapon.” Columbia v.
Omni Outdoor Advertising, Inc., 499 U.S. 365, 380, 111
S.Ct. 1344, 1354, 113 L.Ed.2d 382 (1991). The distinction
between abusing the judicial process to restrain competition
and prosecuting a lawsuit that, if successful, will restrain
competition must guide any court's decision whether a
particular filing, or series of filings, is a sham. The label
“sham” is appropriately applied to a case, or series of cases,
in which the plaintiff is indifferent to the outcome of the
litigation itself, but has nevertheless sought to impose a
collateral harm on the defendant by, for example, impairing
his credit, abusing the discovery process, or interfering
with his access to governmental agencies. It might also
apply to a plaintiff who had some reason to expect success
on the merits but because of its tremendous cost would
not bother to achieve that result without the benefit of
collateral injuries *69  imposed on its competitor by the legal
process alone. Litigation filed or pursued for such collateral
purposes is fundamentally different from a case in which the
relief sought in the litigation itself would give the plaintiff
a competitive advantage or, perhaps, exclude a potential
competitor from entering a market with a product that either
infringes the plaintiff's patent or copyright or violates an
exclusive franchise granted by a governmental body.


**1933  The case before us today is in the latter, obviously
legitimate, category. There was no unethical or other improper
use of the judicial system; instead, respondents invoked the
federal court's jurisdiction to determine whether they could
lawfully restrain competition with petitioners. The relief
they sought in their original action, if granted, would have
had the anticompetitive consequences authorized by federal
copyright law. Given that the original copyright infringement
action was objectively reasonable—and the District Court, the
Court of Appeals, and this Court all agree that it was—neither
the respondents' own measure of their chances of success nor
an alleged goal of harming petitioners provides a sufficient
basis for treating it as a sham. We may presume that every
litigant intends harm to his adversary; moreover, uncertainty
about the possible resolution of unsettled questions of law
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is characteristic of the adversary process. Access to the
courts is far too precious a right for us to infer wrongdoing
from nothing more than using the judicial process to seek a
competitive advantage in a doubtful case. Thus, the Court's
disposition of this case is unquestionably correct.


I am persuaded, however, that all, or virtually all, of
the Courts of Appeals that have reviewed similar claims
(involving a single action seeking to enforce a property
right) would have reached the same conclusion. To an
unnecessary degree, therefore, the Court has set up a
straw man to justify its elaboration of a two-part test
describing all potential shams. Of the 10 cases cited by the
Court as evidence of *70  widespread confusion about the
scope of the “sham” exception to the doctrine of Eastern
Railroad Presidents Conference v. Noerr Motor Freight,
Inc., 365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961),
and Mine Workers v. Pennington, 381 U.S. 657, 85 S.Ct.
1585, 14 L.Ed.2d 626 (1965), see ante, at 1925, n. 3, 5
share three important characteristics with this case: The
alleged injury to competition was defined by the prayer
for relief in the antitrust defendant's original action; there
was no unethical conduct or collateral harm “external to the


litigation or to the result reached in the litigation”;3 and
there had been no series of repetitive claims. Each of those
courts concluded, as this Court does today, that allegations
of subjective anticompetitive motivation do not make an


otherwise reasonable lawsuit a sham.4


In each of the five other cases cited by the Court, the
plaintiff alleged antitrust violations more extensive than the
filing of a single anticompetitive lawsuit. In three of those
cases the core of the alleged antitrust violation lay in the
act of petitioning the government for relief: One involved


the repetitive filing of baseless administrative claims,5


another involved *71  extensive evidence **1934  of
anticompetitive motivation behind the lawsuit that followed


an elaborate and unsuccessful lobbying effort,6 and in the
third a collateral lawsuit was only one of the many ways in
which the antitrust defendant had allegedly tried to put the


plaintiff out of business.7 In each *72  of these cases the
court showed appropriate deference to our opinions in Noerr
and Pennington, in which we held that the act of petitioning
the government (usually in the form of lobbying) deserves
especially broad protection from antitrust liability. The Court
can point to nothing in these three opinions that would require
a different result here. The two remaining cases—in which
the Courts of Appeals did state that a successful lawsuit could


be a sham—did not involve lobbying, but did contain much
broader and more complicated allegations than petitioners


presented below.8 Like the three opinions described above,
these decisions should not be expected to offer guidance, nor
be blamed for spawning confusion, in a case alleging that the
filing of a single lawsuit violated the Sherman Act.


Even in this Court, more complicated cases, in which,
for example, the alleged competitive injury has involved
something more than the threat of an adverse outcome in
a single *73  lawsuit, have produced less definite rules.
Repetitive filings, some of which are **1935  successful
and some unsuccessful, may support an inference that the
process is being misused. California Motor Transport Co. v.
Trucking Unlimited, 404 U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d
642 (1972). In such a case, a rule that a single meritorious
action can never constitute a sham cannot be dispositive.
Moreover, a simple rule may be hard to apply when there is
evidence that the judicial process has been used as part of
a larger program to control a market and to interfere with a
potential competitor's financing without any interest in the
outcome of the lawsuit itself, see Otter Tail Power Co. v.
United States, 410 U.S. 366, 379, n. 9, 93 S.Ct. 1022, 1030,
n. 9, 35 L.Ed.2d 359 (1973); Westmac, Inc. v. Smith, 797 F.2d
313, 322 (CA6 1986) (Merritt, C.J., dissenting). It is in more
complex cases that courts have required a more sophisticated
analysis—one going beyond a mere evaluation of the merits
of a single claim.


In one such case Judge Posner made the following
observations about the subtle distinction between suing a
competitor to get damages and filing a lawsuit only in the
hope that the expense and burden of defending it will make
the defendant abandon its competitive behavior:


“But we are not prepared to rule that the difficulty of
distinguishing lawful from unlawful purpose in litigation
between competitors is so acute that such litigation can
never be considered an actionable restraint of trade,
provided it has some, though perhaps only threadbare, basis
in law. Many claims not wholly groundless would never
be sued on for their own sake; the stakes, discounted by
the probability of winning, would be too low to repay the
investment in litigation. Suppose a monopolist brought a
tort action against its single, tiny competitor; the action had
a colorable basis in law; but in fact the monopolist would
never have brought the suit—its chances of winning, or the
damages it could hope to get if it did win, were too small
compared to what it would have to spend on the litigation
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—except that it wanted to *74  use pretrial discovery to
discover its competitor's trade secrets; or hoped that the
competitor would be required to make public disclosure
of its potential liability in the suit and that this disclosure
would increase the interest rate that the competitor had to
pay for bank financing; or just wanted to impose heavy
legal costs on the competitor in the hope of deterring entry
by other firms. In these examples the plaintiff wants to hurt
a competitor not by getting a judgment against him, which
would be a proper objective, but just by the maintenance of
the suit, regardless of its outcome. See City of Gainesville
v. Florida Power & Light Co., 488 F. Supp. 1258, 1265–
66 (S.D. Fla. 1980).


“Some students of antitrust law would regard all of our
examples of anticompetitive litigation as fanciful, and in
all the evidentiary problems of disentangling real from
professed motives would be acute. Concern with the
evidentiary problems may explain why some courts hold
that a single lawsuit cannot provide a basis for an antitrust
claim (see Fischel, Antitrust Liability for Attempts to
Influence Government Action: The Basis and Limits of
the Noerr–Pennington Doctrine, 45 U. Chi. L. Rev. 80,
109–10 (1977))—an issue we need not face here since
three improper lawsuits are alleged, and it can make no
difference that they were not all against Grip–Pak. Still, we
think it is premature to hold that litigation, unless malicious
in the tort sense, can never be actionable under the antitrust
laws. The existence of a tort of abuse of process shows that
it has long been thought that litigation could be used for
improper purposes even when there is probable cause for
the litigation; and if the improper purpose is to use litigation
as a tool for suppressing competition in its antitrust sense,
see, e.g., Products Liability Ins. Agency, Inc. v. Crum &
Forster Ins. Cos., 682 F.2d 660, 663–64 (7th Cir.1982), it
becomes a matter of antitrust concern. This is *75  not
to say that litigation is actionable under the antitrust laws
merely because **1936  the plaintiff is trying to get a
monopoly. He is entitled to pursue such a goal through
lawful means, including litigation against competitors. The


line is crossed when his purpose is not to win a favorable
judgment against a competitor but to harass him, and deter
others, by the process itself—regardless of outcome—of
litigating. The difficulty of determining the true purpose is
great but no more so than in many other areas of antitrust
law.” Grip–Pak, Inc. v. Illinois Tool Works, Inc., 694 F.2d
466, 472 (1982).


It is important to remember that the distinction between
“sham” litigation and genuine litigation is not always, or
only, the difference between lawful and unlawful conduct;
objectively reasonable lawsuits may still break the law. For
example, a manufacturer's successful action enforcing resale


price maintenance agreements,9 restrictive provisions in a


license to use a patent or a trademark,10 or an equipment


lease,11 may evidence, or even constitute, violations of the
antitrust laws. On the other hand, just because a sham lawsuit
has grievously harmed a competitor does not necessarily
mean that it has violated the Sherman Act. See Spectrum
Sports, Inc. v. McQuillan, 506 U.S. 447, 455–459, 113 S.Ct.
884, 891, 122 L.Ed.2d 247 (1993). The rare plaintiff who
successfully proves a sham must still satisfy the exacting
elements of an antitrust demand. See ante, at 1928.


In sum, in this case I agree with the Court's explanation
of why respondents' copyright infringement action was not
“objectively baseless,” and why allegations of improper
subjective *76  motivation do not make such a lawsuit a
“sham.” I would not, however, use this easy case as a vehicle
for announcing a rule that may govern the decision of difficult
cases, some of which may involve abuse of the judicial
process. Accordingly, I concur in the Court's judgment but not
in its opinion.


All Citations
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.


1 Section 1 of the Sherman Act prohibits “[e]very contract, combination ..., or conspiracy, in restraint of trade or commerce
among the several States.” 15 U.S.C. § 1. Section 2 punishes “[e]very person who shall monopolize, or attempt to
monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce
among the several States.”
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2 The Court of Appeals held that Columbia's alleged refusal to grant copyright licenses was not “separate and distinct” from
the prosecution of its infringement suit. 944 F.2d, at 1528. The court also held that PRE had failed to establish how it could
have suffered antitrust injury from Columbia's other allegedly anticompetitive acts. Id., at 1529. Thus, whatever antitrust
injury Columbia inflicted must have stemmed from the attempted enforcement of copyrights, and we do not consider
whether Columbia could have made a valid claim of immunity for anticompetitive conduct independent of petitioning
activity. Cf. Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 707–708, 82 S.Ct. 1404, 1414–1415,
8 L.Ed.2d 777 (1962).


3 Several Courts of Appeals demand that an alleged sham be proved legally unreasonable. See McGuire Oil Co. v. Mapco,
Inc., 958 F.2d 1552, 1560, and n. 12 (CA11 1992); Litton Systems, Inc. v. American Telephone & Telegraph Co., 700
F.2d 785, 809–812 (CA2 1983), cert. denied, 464 U.S. 1073, 104 S.Ct. 984, 79 L.Ed.2d 220 (1984); Hydro–Tech Corp.
v. Sundstrand Corp., 673 F.2d 1171, 1177 (CA10 1982); Federal Prescription Service, Inc. v. American Pharmaceutical
Assn., 214 U.S.App.D.C. 76, 85, 89, 663 F.2d 253, 262, 266 (1981), cert. denied, 455 U.S. 928, 102 S.Ct. 1293, 71
L.Ed.2d 472 (1982). Still other courts have held that successful litigation by definition cannot be sham. See, e.g., Eden
Hannon & Co. v. Sumitomo Trust & Banking Co., 914 F.2d 556, 564–565 (CA4 1990), cert. denied, 499 U.S. 947, 111
S.Ct. 1414, 113 L.Ed.2d 467 (1991); South Dakota v. Kansas City Southern Industries, Inc., 880 F.2d 40, 54 (CA8 1989),
cert. denied sub nom. South Dakota v. Kansas City Southern R. Co., 493 U.S. 1023, 110 S.Ct. 726, 107 L.Ed.2d 745
(1990); Columbia Pictures Industries, Inc. v. Redd Horne, Inc., 749 F.2d 154, 161 (CA3 1984).
Other Courts of Appeals would regard some meritorious litigation as sham. The Sixth Circuit treats “genuine [legal]
substance” as raising merely “a rebuttable presumption” of immunity. Westmac, Inc. v. Smith, 797 F.2d 313, 318 (1986)
(emphasis added), cert. denied, 479 U.S. 1035, 107 S.Ct. 885, 93 L.Ed.2d 838 (1987). The Seventh Circuit denies
immunity for the pursuit of valid claims if “the stakes, discounted by the probability of winning, would be too low to repay
the investment in litigation.” Grip–Pak, Inc. v. Illinois Tool Works, Inc., 694 F.2d 466, 472 (1982), cert. denied, 461 U.S.
958, 103 S.Ct. 2430, 77 L.Ed.2d 1317 (1983). Finally, in the Fifth Circuit, “success on the merits does not ... preclude”
proof of a sham if the litigation was not “significantly motivated by a genuine desire for judicial relief.” In re Burlington
Northern, Inc., 822 F.2d 518, 528 (1987), cert. denied sub nom. Union Pacific R. Co. v. Energy Transportation Systems,
Inc., 484 U.S. 1007, 108 S.Ct. 701, 98 L.Ed.2d 652 (1988).


4 California Motor Transport did refer to the antitrust defendants' “purpose to deprive ... competitors of meaningful access to
the ... courts.” 404 U.S., at 512, 92 S.Ct., at 612. See also id., at 515, 92 S.Ct., at 614 (noting a “purpose to eliminate ... a
competitor by denying him free and meaningful access to the agencies and courts”); id., at 518, 92 S.Ct., at 615 (Stewart,
J., concurring in judgment) (agreeing that the antitrust laws could punish acts intended “to discourage and ultimately
to prevent [a competitor] from invoking” administrative and judicial process). That a sham depends on the existence of
anticompetitive intent, however, does not transform the sham inquiry into a purely subjective investigation.


5 A winning lawsuit is by definition a reasonable effort at petitioning for redress and therefore not a sham. On the other
hand, when the antitrust defendant has lost the underlying litigation, a court must “resist the understandable temptation
to engage in post hoc reasoning by concluding” that an ultimately unsuccessful “action must have been unreasonable or
without foundation.” Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421–422, 98 S.Ct. 694, 700, 54 L.Ed.2d 648
(1978). Accord, Hughes v. Rowe, 449 U.S. 5, 14–15, 101 S.Ct. 173, 178–179, 66 L.Ed.2d 163 (1980) (per curiam ). The
court must remember that “[e]ven when the law or the facts appear questionable or unfavorable at the outset, a party
may have an entirely reasonable ground for bringing suit.” Christiansburg, supra, 434 U.S., at 422, 98 S.Ct., at 701.


6 In surveying the “forms of illegal and reprehensible practice which may corrupt the administrative or judicial processes
and which may result in antitrust violations,” we have noted that “unethical conduct in the setting of the adjudicatory
process often results in sanctions” and that “[m]isrepresentations, condoned in the political arena, are not immunized
when used in the adjudicatory process.” California Motor Transport, 404 U.S., at 512–513, 92 S.Ct., at 613. We need
not decide here whether and, if so, to what extent Noerr permits the imposition of antitrust liability for a litigant's fraud
or other misrepresentations. Cf. Fed.Rule Civ.Proc. 60(b)(3) (allowing a federal court to “relieve a party ... from a final
judgment” for “fraud ..., misrepresentation, or other misconduct of an adverse party”); Walker Process Equipment, Inc. v.
Food Machinery & Chemical Corp., 382 U.S. 172, 176–177, 86 S.Ct. 347, 349–350, 15 L.Ed.2d 247 (1965); id., at 179–
180, 86 S.Ct., at 351–352 (Harlan, J., concurring).


7 This tort is frequently called “malicious prosecution,” which (strictly speaking) governs the malicious pursuit of criminal
proceedings without probable cause. See W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on Torts §
120, p. 892 (5th ed. 1984). The threshold for showing probable cause is no higher in the civil context than in the criminal.
See Restatement (Second) of Torts § 674, Comment e, pp. 454–455 (1977).
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1 Ante, at 1928. See also ante, at 1929: “[S]ham litigation must constitute the pursuit of claims so baseless that no
reasonable litigant could realistically expect to secure favorable relief”; ante, at 1928: “If an objective litigant could
conclude that the suit is reasonably calculated to elicit a favorable outcome, the suit is immunized under Noerr....” But
see ante, at 1929: “The existence of probable cause to institute legal proceedings precludes a finding that an antitrust
defendant has engaged in sham litigation.” And see ante, at 1930: “Columbia's copyright action was arguably ‘warranted
by existing law’ ” under the standards of Federal Rule of Civil Procedure 11. These varied restatements of the Court's
new test make it unclear whether it is willing to affirm the Court of Appeals by any of these standards individually, or
by all of them together.


2 The Court's recent decision in Farrar v. Hobby, 506 U.S. 103, 113 S.Ct. 566, 121 L.Ed.2d 494 (1992) makes me wonder
whether “10 years of litigation and two trips to the Court of Appeals” to recover “one dollar from one defendant,” id.,
at 116, 113 S.Ct., at 575, (O'CONNOR, J., concurring), would qualify as a reasonable expectation of “favorable relief”
under today's opinion.


3 Omni Resource Development Corp. v. Conoco, Inc., 739 F.2d 1412, 1414 (CA9 1984) (Kennedy, J.).


4 See McGuire Oil Co. v. Mapco, Inc., 958 F.2d 1552 (CA11 1992) (unsuccessful action to enjoin alleged violations of
Alabama's Motor Fuel Marketing Act not a sham); Hydro–Tech Corp. v. Sundstrand Corp., 673 F.2d 1171 (CA10 1982)
(unsuccessful action alleging misappropriation of trade secrets not a sham); Eden Hannon & Co. v. Sumitomo Trust &
Banking Co., 914 F.2d 556 (CA4 1990) (successful action imposing constructive trust on profits derived from breach of
nondisclosure agreement not a sham); Columbia Pictures Industries, Inc. v. Redd Horne, Inc., 749 F.2d 154 (CA3 1984)
(successful copyright infringement not a sham); South Dakota v. Kansas City Southern Industries, Inc., 880 F.2d 40 (CA8
1989) (successful action to enjoin breach of contract not a sham; the court was careful to point out, however, that success
does not “categorically preclude a finding of sham.” Id., at 54, n. 30).


5 Litton Systems, Inc. v. American Telephone & Telegraph Co., 700 F.2d 785 (CA2 1983), cert. denied, 464 U.S. 1073,
104 S.Ct. 984, 79 L.Ed.2d 220 (1984). The Second Circuit found that AT & T's continued filing of administrative tariffs
long after those claims had become objectively unreasonable supported a jury's sham finding. AT & T's anticompetitive
actions were in fact so far removed from the act of petitioning the government for relief that Chief Judge Oakes and
Judge Meskill also held, in reliance on Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 82 S.Ct.
1404, 8 L.Ed.2d 777 (1962), and Cantor v. Detroit Edison Co., 428 U.S. 579, 96 S.Ct. 3110, 49 L.Ed.2d 1141 (1976)
(plurality opinion), that tariff filings with the Federal Communications Commission were acts of private commercial activity
in the marketplace rather than requests for governmental action, and thus were not even arguably protected by the
Noerr–Pennington doctrine. Litton Systems, 700 F.2d, at 806–809.


6 Westmac, Inc. v. Smith, 797 F.2d 313 (CA6 1986), cert. denied, 479 U.S. 1035, 107 S.Ct. 885, 93 L.Ed.2d 838
(1987). Although the Sixth Circuit did hold that the genuine substance of an anticompetitive lawsuit creates a rebuttable
presumption of objective reasonableness, given the facts of that case—in which the antitrust plaintiff had presented
strong evidence that the defendants' lawsuit, which followed a long and unsuccessful lobbying effort, had been motivated
solely for the anticompetitive harm the judicial process would inflict on it—that modest reservation was probably wise.
Evidence of anticompetitive animus in Westmac was in fact so great that Chief Judge Merritt thought that the plaintiff had
successfully rebutted the presumptive reasonableness of defendants' lawsuit. The delay from the defendants' combined
lobbying and litigation attack had allegedly sent the plaintiff into bankruptcy, and memos from one defendant to its attorney
had stated, “ ‘If this [lobbying activity] doesn't succeed, start a lawsuit—bonds won't sell,’ ” 797 F.2d, at 318, and (in a
statement repeated to a codefendant), “ ‘if nothing else, we'll delay sale of the bonds,’ ” id., at 322 (Merritt, C.J., dissenting)
(emphasis omitted). In any event, the Sixth Circuit rule—to the extent that it would apply in a case as simple as this one
—would result in the same conclusion we reach here.


7 Federal Prescription Service, Inc. v. American Pharmaceutical Assn., 214 U.S.App.D.C. 76, 663 F.2d 253 (1981), cert.
denied, 455 U.S. 928, 102 S.Ct. 1293, 71 L.Ed.2d 472 (1982). In that case, the antitrust plaintiff alleged a 2–decade long
conspiracy to lobby, boycott, and sue it (in state licensing boards, state legislatures, the marketplace, and both state and
federal courts) out of existence. In spite of those allegations, the Court of Appeals found that the defendant's actions,
which primarily consisted in lobbying for the abolition of plaintiff's mail-order prescription business, were immune under
Noerr–Pennington.


8 In Grip–Pak, Inc. v. Illinois Tool Works, Inc., 694 F.2d 466 (1982) (Posner, J.), cert. denied, 461 U.S. 958, 103 S.Ct. 2430,
77 L.Ed.2d 1317 (1983), the antitrust defendant's alleged violations of several provisions of the Sherman and Clayton
Acts included much more than the filing of a single lawsuit; they encompassed a broad scheme of monopolizing the
entire relevant market by: purchasing patents; threatening to file many other, patently groundless lawsuits; acquiring a
competitor; dividing markets; and filing a fraudulent patent application. In In re Burlington Northern, Inc., 822 F.2d 518
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(CA5 1987), cert. denied, 484 U.S. 1007, 108 S.Ct. 701, 98 L.Ed.2d 652 (1988), the plaintiffs alleged, and produced
evidence to support their theory, that the defendant had filed suit solely to cause them a delay of crippling expense, and
the defendants had either brought or unsuccessfully defended a succession of related lawsuits involving petitioners' right
to compete. In both of these cases the Courts of Appeals ably attempted to balance strict enforcement of the antitrust
laws with possible abuses of the judicial process. That they permitted some reliance on subjective motivation—as even
we have done in cases alleging abuse of judicial process, see California Motor Transport Co. v. Trucking Unlimited, 404
U.S. 508, 513–518, 92 S.Ct. 609, 613–615, 30 L.Ed.2d 642 (1972)—is neither surprising nor relevant in a case involving
no such allegations.


9 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373, 31 S.Ct. 376, 55 L.Ed. 502 (1911); Schwegmann
Brothers v. Calvert Distillers Corp., 341 U.S. 384, 71 S.Ct. 745, 95 L.Ed. 1035 (1951).


10 Timken Roller Bearing Co. v. United States, 341 U.S. 593, 71 S.Ct. 971, 95 L.Ed. 1199 (1951); Farbenfabriken Bayer
A.G. v. Sterling Drug, Inc., 307 F.2d 207 (CA3 1962).


11 International Salt Co. v. United States, 332 U.S. 392, 68 S.Ct. 12, 92 L.Ed. 20 (1947); United Shoe Machinery Corp. v.
United States, 258 U.S. 451, 42 S.Ct. 363, 66 L.Ed. 708 (1922).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Speaker at city council meeting brought
defamation action against cable television personality,
alleging that personality defamed her by posting her
photograph on speaker's social media and attributing racist
remarks to her, and by juxtaposing her photograph with
historical image of white woman screaming execrations
at Black child trying to go to school after desegregation.
The United States District Court for the Eastern District of
New York, Dora L. Irizarry, Senior District Judge, granted
personality's motion to dismiss for failure to state a claim
and struck speaker's claim under California's anti-SLAPP
(Strategic Lawsuit Against Public Participation) statute.
Speaker appealed.


Holdings: The Court of Appeals, Jacobs, Circuit Judge, held
that:


as matter of first impression, California's anti-SLAPP statute
was inapplicable in federal court;


personality was not prevailing defendant on special motion to
strike, as required to recover attorney fees under California's
anti-SLAPP statute;


personality did not have immunity under the Communications
Decency Act;


speaker was not limited purpose public figure required to
allege actual malice; and


personality's statement that “history sometimes repeats”
could reasonably be read as provable assertion of fact
accusing speaker of engaging in racist conduct.


Vacated and remanded.


*82  Appeal from the United States District Court for the
Eastern District of New York (Irizarry, Ch. J.)


Attorneys and Law Firms


G. TAYLOR WILSON (L. Lin Wood, Nicole Jennings Wade,
on the brief), L. Lin Wood, P.C., Atlanta, GA, for Plaintiff-
Appellant Roslyn La Liberte.


JOHN H. REICHMAN (Jason L. Libou, on the brief),
Wachtel Missry LLP, New York, NY, for Defendant-Appellee
Joy Reid.


The Reporters Committee for Freedom of the Press and 21
Media Organizations, Washington, DC, (Bruce D. Brown and
Katie Townsend), filed a brief as Amici Curiae, in support of
Defendant-Appellee.


Before: KEARSE, JACOBS, CABRANES, Circuit Judges.


Opinion


JACOBS, Circuit Judge:


*83  Plaintiff Roslyn La Liberte spoke at a 2018 city council
meeting to oppose California's sanctuary-state law; soon after,
a social media activist posted a photo showing the plaintiff
with open mouth in front of a minority teenager; the caption
was that persons (unnamed) had yelled specific racist remarks
at the young man in the photo. Defendant Joy Reid, a
personality on cable television, retweeted that post, an act
that is not alleged to be defamatory. The defamation claim
is based on Reid's two later posts: her June 29 post showed
the photograph and attributed the specific racist remarks to
La Liberte; her July 1 post, to the same effect, juxtaposed the
photograph with the 1957 image of a white woman in Little
Rock screaming execrations at a Black child trying to go to
school.


The teenager who was photographed with La Liberte soon
after publicly explained that La Liberte did not scream at him
and that they were having a civil discussion. La Liberte sued
Reid for defamation in the United States District Court for the
Eastern District of New York.
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The district court (Irizarry, Ch. J.) rejected Reid's defense
of immunity under section 230 of the Communications
Decency Act, see 47 U.S.C. § 230(c)(1) (“Section 230”),
but nevertheless dismissed La Liberte's defamation claim as
to both of Reid's posts. The court deemed La Liberte to
be a limited purpose public figure and held that she failed
to allege actual malice as to the first post, and rejected
the claim as to the second post on the ground that it
was nonactionable opinion. Moreover, the court “struck”
La Liberte's defamation claim--and imposed attorneys’ fees
(to be assessed)--under California's Anti-Strategic Lawsuits
Against Public Participation (“anti-SLAPP”) statute for
failure to establish “a probability that the plaintiff will
prevail.” Cal. Civ. Proc. Code § 425.16(b)(1),(c)(1). La
Liberte appeals on the grounds that she was not a limited
purpose public figure, that both posts were defamatory, and
that California's anti-SLAPP statute is inapplicable in federal
court. Reid argues that the court erroneously denied Section
230 immunity as to her first post.


As a matter of first impression in this Circuit, we hold
that California's anti-SLAPP statute is inapplicable in federal
court because it increases a plaintiff's burden to overcome
pretrial dismissal, and thus conflicts with Federal Rules of
Civil Procedure 12 and 56 (Point I).


As to the merits, we agree with the district court that
Reid cannot claim immunity under Section 230 of the
Communications Decency Act (Point II). This lawsuit does
not treat Reid as “the publisher or speaker of any information
provided by another information content provider.” 47 U.S.C.
§ 230(c)(1) (emphasis added). To the contrary, she is the sole
author of both allegedly defamatory posts.


We disagree with the rest of the district court's analysis
under Rule 12(b)(6). La Liberte was not a public figure on
the matter in controversy, primarily because she lacked the
regular and continuing media access that is a hallmark of
public-figure status. (Point III). Accordingly, she was not
required to allege that Reid acted with actual malice as to
either post. Moreover, *84  the court erred by characterizing
Reid's second post as nonactionable opinion (Point IV). That
post could be interpreted as accusing La Liberte of engaging
in specific racist conduct, which is a provable assertion of fact
and therefore actionable.


BACKGROUND


The facts are plentiful but straightforward. Roslyn La Liberte
is a California citizen who avows that she is “passionate
about this country's immigration policies.” (App. at 13.) She
took a particular interest in California Senate Bill 54 (“SB
54”), a controversial 2017 law that limits cooperation between
local law enforcement and federal immigration authorities.
One provision is that state and local law enforcement officers
are barred from disclosing (inter alia) an alien's address and
date of release from prison. Cal. Gov't Code § 7284.6(a)(1).
To register her opposition, La Liberte attended city council
meetings in several cities, speaking out at some of them to
urge resistance. On June 25th, 2018, La Liberte attended one
such meeting in Simi Valley, California, along with hundreds
of other people, where she spoke for about two minutes (the
“Council Meeting”).


At some point during the Council Meeting, La Liberte was
photographed interacting with a fourteen-year-old teenager
who appears to be (and is) Hispanic (the “Photograph”). (See
App. at 265.) The Photograph showed La Liberte with her
mouth open and her hand at her throat in a gagging gesture. On
June 28th, a social media activist named Alan Vargas tweeted
the Photograph along with the following caption:


“You are going to be the first deported” [and] “dirty
Mexican” [w]ere some of the things they yelled they yelled
[sic] at this 14 year old boy. He was defending immigrants
at a rally and was shouted down. Spread this far and wide
this woman needs to be put on blast.


(App. at 67.) The Photograph went viral. The next day, Joy
Reid, a personality on the MSNBC cable station, retweeted
(i.e., shared) the Vargas tweet to her approximately 1.24
million followers. (La Liberte is not alleging defamation by
Reid as to that communication.)


Later that same day (June 29), Reid posted the Photograph on
her Instagram with the following caption:


He showed up to a rally to defend immigrants .... She
showed up too, in her MAGA hat, and screamed, “You are
going to be the first deported” ... “dirty Mexican!” He is 14
years old. She is an adult. Make the picture black and white
and it could be the 1950s and the desegregation of a school.
Hate is real, y'all. It hasn't even really gone away.


(the “June 29 Post”) (App. at 84.) Meanwhile, the teenager
in the Photograph stated during an interview with Fox 11 Los
Angeles that La Liberte did not yell any racial slurs and that
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their discussion was “civil.” (App. at 38, 47.) Still, La Liberte
began receiving hate mail, including threats of mutilation and
recommendations that she commit suicide.


Two days later (July 1), Reid published another post about
La Liberte, this time on Instagram and Facebook. This post
juxtaposed the Photograph of La Liberte with the 1957
photograph showing one of the Little Rock Nine walking past
a screaming white woman. Reid added the following caption:


It was inevitable that this [juxtaposition] would be made.
It's also easy to look at old black and white photos and
think: I can't believe that person screaming at a child,
with their face twisted in rage, is real. By [sic] every one
of them were. History sometimes repeats. And it is full
*85  of rage. Hat tip to @joseiswriting. #regram #history


#chooselove
(the “July 1 Post”) (App. at 87.) La Liberte hired a lawyer,
who contacted Reid on July 2 to demand that she take down
the posts and apologize. Reid responded that evening by
removing them from her accounts and issuing the following
statement: “It appears I got this wrong. My apologies to Mrs.
La Liberte and [the teenager].” (App. at 116.)


La Liberte sued Reid for defamation in the Eastern District
of New York, claiming that Reid's June 29 and July 1 posts
falsely accused her of yelling racist slurs at the teenager in
the Photograph. Applying California law by agreement of the
parties, the district court dismissed La Liberte's claim under
Rule 12(b)(6) and struck it under California's anti-SLAPP
statute. And since that statute mandates fee shifting, the court
“granted [Reid] leave to seek attorneys’ fees and costs.” (App.
at 279.)


DISCUSSION


We review de novo a district court's grant of a motion to
dismiss, “constru[ing] the complaint liberally, accepting all
factual allegations in the complaint as true, and drawing all
reasonable inferences in the plaintiff's favor.” Palin v. New
York Times Co., 940 F.3d 804, 809 (2d Cir. 2019) (quoting
Elias v. Rolling Stone LLC, 872 F.3d 97, 104 (2d Cir. 2017)).
Likewise, whether California's anti-SLAPP statute can be
applied in federal court raises a question of law, which we
review de novo. Knight v. State Univ. of N.Y. at Stony Brook,
880 F.3d 636, 640 (2d Cir. 2018); Adelson v. Harris, 774 F.3d
803, 807, 809 (2d Cir. 2014).


I


We begin with the procedural issue posed by the court's
decision to strike La Liberte's defamation claim under
California's anti-SLAPP statute. For a category of cases
related to a defendant's speech, that statute subjects any claim
to dismissal “unless the court determines that the plaintiff
has established that there is a probability that the plaintiff
will prevail on the claim.” Cal. Civ. Proc. Code § 425.16(b)
(1). Many states have enacted “anti-SLAPP statutes” with
the idea that they provide breathing space for free speech
on contentious public issues. See Abbas v. Foreign Policy
Grp., LLC, 783 F.3d 1328, 1332 (D.C. Cir. 2015). The aim
is “to decrease the ‘chilling effect’ of certain kinds of libel
litigation and other speech-restrictive litigation ... by making
it easier to dismiss defamation suits at an early stage of the
litigation.” Id. (internal quotation marks omitted) (quoting
Eugene Volokh, The First Amendment and Related Statutes
118 (5th ed. 2014)).


Specifically, California's anti-SLAPP statute was enacted to
provide “an efficient procedural mechanism for the early and
inexpensive dismissal of nonmeritorious claims ‘arising from
any act’ of the defendant ‘in furtherance of the person's right
of petition or free speech ... in connection with a public issue.’
” Annette F. v. Sharon S., 119 Cal. App. 4th 1146, 1159,
15 Cal.Rptr.3d 100 (2004) (quoting Cal. Civ. Proc. Code §
425.16(b)(1)). A defendant is afforded 60 days from service
of the complaint to file a “special motion to strike,” which
must be granted “unless the court determines that the plaintiff
has established that there is a probability that the plaintiff will
prevail on the claim.” Cal. Civ. Proc. Code § 425.16(b)(1),(f).
Additionally, a prevailing defendant on this special motion
“shall be entitled” to recover attorney's fees and costs. Id. §
425.16(c)(1).


California courts resolve these motions in two steps. “First,
the court decides *86  whether the defendant has made a
threshold showing that the challenged cause of action is
one arising from protected activity [i.e.,] ... acts ... taken
‘in furtherance of the defendant's right of petition or free
speech ....’ ” Equilon Enters. v. Consumer Cause, Inc., 29 Cal.
4th 53, 67, 124 Cal.Rptr.2d 507, 52 P.3d 685 (2002) (alteration
omitted) (quoting Cal. Civ. Proc. Code § 425.16(b)(1)). If so,
the court “determines whether the plaintiff has demonstrated
a probability of prevailing on the claim.” Id. In doing so,
“the court shall consider the pleadings, and supporting and
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opposing affidavits stating the facts upon which the liability
or defense is based.” Cal. Civ. Proc. Code § 425.16(b)(2).


Our sister circuits split on whether federal courts may
entertain the various state iterations of the anti-SLAPP special
motion. The Fifth, Eleventh, and D.C. Circuits hold that they
are inapplicable in federal court on the ground that they
conflict with Federal Rules of Civil Procedure 12 and 56.
See Klocke v. Watson, 936 F.3d 240, 242 (5th Cir. 2019)
(Texas); Carbone v. Cable News Network, Inc., 910 F.3d
1345, 1350 (11th Cir. 2018) (Georgia); Abbas v. Foreign
Policy Grp., LLC, 783 F.3d 1328, 1335 (D.C. Cir. 2015)


(D.C.).1 The First and Ninth Circuits see no such conflict with
the statutes of Maine and California, respectively. See Godin


v. Schencks, 629 F.3d 79, 86-87 (1st Cir. 2010);2 United States
ex rel. Newsham v. Lockheed Missiles & Space Co., 190
F.3d 963, 972 (9th Cir. 1999). We have decided some cases
involving these special motions, but we have not yet decided


the question of applicability.3


*87  The test is whether “a Federal Rule of Civil Procedure
‘answer[s] the same question’ as the [special motion to
strike].” Abbas, 783 F.3d at 1333 (alteration in original)
(quoting Shady Grove Orthopedic Assocs., P.A. v. Allstate
Ins. Co., 559 U.S. 393, 398–99, 130 S.Ct. 1431, 176 L.Ed.2d
311 (2010)). If so, the Federal Rule governs, unless it violates
the Rules Enabling Act. Id. Applying that test, we first
conclude that the special motion to strike in California's anti-
SLAPP statute answers the same question as Federal Rules
12 and 56.


The special motion to strike requires outright dismissal unless
the plaintiff can “establish[ ] a probability that he or she will
prevail on the claim.” Cal. Civ. Pro. Code § 425.16(b)(3).
The statute thus “establishes the circumstances under which a
court must dismiss a plaintiff's claim before trial,” a question
that is already answered (differently) by Federal Rules 12 and
56. Abbas, 783 F.3d at 1333-34. Under Rule 12(b)(6), the
pleading burden is to allege “enough facts to state a claim to
relief that is plausible on its face.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007).
This “does not impose a probability requirement at the
pleading stage. ... [A] well-pleaded complaint may proceed
even if it strikes a savvy judge that actual proof of those facts
is improbable.” Id. at 556, 127 S.Ct. 1955. California's anti-
SLAPP statute, however, “abrogates that entitlement ... by
requiring the plaintiff to establish that success is not merely
plausible but probable.” Carbone, 910 F.3d at 1353.


It also conflicts with Rule 56, which permits summary
judgment only if “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). The Rule
thus enables plaintiffs to proceed to trial by identifying any
genuine dispute of material fact, whereas California's anti-
SLAPP statute “nullif[ies] that entitlement by requiring the
plaintiff to prove that it is likely, and not merely possible,
that a reasonable jury would find in his favor.” Carbone,
910 F.3d at 1353. Together, Rules 12 and 56 “express ‘with
unmistakable clarity’ that proof of probability of success on
the merits ‘is not required in federal courts’ to avoid pretrial
dismissal.” Id. at 1351 (quoting Hanna v. Plumer, 380 U.S.
460, 470, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965)). Therefore,
California's special motion requires the plaintiff to make a
showing that the Federal Rules do not require.


Reid urges us to follow the Ninth Circuit, which holds that
California's anti-SLAPP statute and the Federal Rules “can
exist side by side ... without conflict.” Newsham, 190 F.3d at
972 (internal quotation marks omitted). We disagree--as do a


number of Ninth Circuit judges.4


*88  Amici curiae argue that “[a]s compared to Rules 12
and 56, the anti-SLAPP motion to strike ‘serves the entirely
distinct function of protecting those specific defendants that
have been targeted with litigation on the basis of their
protected speech’ ” and that it “ ‘supplements rather than
conflicts with the Federal Rules.’ ” (Amici Br. at 22 (first
quoting Godin, 629 F.3d at 89; then quoting Makaeff v.
Trump University, LLC, 736 F.3d 1180, 1182 (9th Cir.
2013) (Wardlaw, J., concurring in the denial of rehearing


en banc)).)5 The idea that the more stringent requirement
of the anti-SLAPP standard is a beneficial “supplement” to
the Federal Rules is a policy argument--and fatal, because
the more permissive standards of the Federal Rules likewise
reflect policy judgments as to what is sufficient. See Shady
Grove, 559 U.S. at 401, 130 S.Ct. 1431 (explaining that
because “Rule 23 permits all class actions that meet its
requirements, ... a State cannot limit that permission by ...
impos[ing] additional requirements”). Finally, amici warn
that refusal to apply the anti-SLAPP statute will “encourage
forum shopping” and lead to “an increased burden on federal
courts in this Circuit.” (Amici Br. at 11.) That may be so; but
our answer to a legal question does not turn on our workload;
and in any event, the incentive to forum-shop created by a
circuit split can be fixed, though not here.
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Since Rules 12 and 56 answer the same question as
California's special motion to strike, they “govern in diversity
cases in federal court, unless Rules 12 and 56 violate the
Rules Enabling Act.” Abbas, 783 F.3d at 1336. “So far, the
Supreme Court has rejected every challenge to the Federal
Rules that it has considered under the Rules Enabling Act.”
Id. Neither Reid nor amici curiae invite us to deviate. Still,
we briefly address the question for the sake of completeness.
The test is “whether a rule really regulates procedure,--the
judicial process for enforcing rights and duties recognized
by substantive law and for justly administering remedy and
redress for disregard or infraction of them.” Sibbach v. Wilson
& Co., 312 U.S. 1, 14, 61 S.Ct. 422, 85 L.Ed. 479 (1941). Like
the Eleventh Circuit, “[w]e have little difficulty concluding”
that Rules 12 and 56 “comply with the Rules Enabling Act,”
particularly because they “ ‘affect[ ] only the process of
enforcing litigants’ rights and not the rights themselves.’ ”
Carbone, 910 F.3d at 1357 (second alteration in original)
(quoting Burlington N. R.R. Co. v. Woods, 480 U.S. 1, 8, 107
S.Ct. 967, 94 L.Ed.2d 1, (1987)). Accordingly, federal courts
must apply Rules 12 and 56 instead of California's special
motion to strike.


* * *


Finally, Reid and amici curiae contend that she is entitled
to attorneys’ fees under the anti-SLAPP statute based on the
district court's separate Rule 12(b)(6) dismissal. We disagree.
“The Act does not purport to make attorney's fees available
to parties who obtain dismissal by other means, such as
under Federal Rule 12(b)(6).” Abbas, 783 F.3d at 1337
n.5; see also Klocke, 936 F.3d at 247 n.6. (“Suffice to say
that because [Texas's anti-SLAPP statute] does not apply in
federal court, the district court erred by awarding fees and
sanctions pursuant to it.”).


California's anti-SLAPP statute likewise awards attorneys’
fees only to “a prevailing *89  defendant on a special motion
to strike.” Cal. Civ. Pro. Code § 425.16(c)(1) (emphasis
added). So Reid cannot recover attorneys’ fees based on
the district court's Rule 12(b)(6) dismissal (which was
nevertheless erroneous, as we explain below in Points III and
IV). Nor may she recover them under the anti-SLAPP statute


if she later prevails by other means.6


II


We agree with the district court that Reid does not enjoy
immunity under Section 230 of the Communications Decency
Act. See 47 U.S.C. § 230(c)(1) (“No provider or user
of an interactive computer service shall be treated as the
publisher or speaker of any information provided by another
information content provider.”). This immunity has three
elements: “(1) [the defendant] is a provider or user of
an interactive computer service, (2) the claim is based
on information provided by another information content
provider and (3) the claim would treat [the defendant] as the
publisher or speaker of that information.” FTC v. LeadClick
Media, LLC, 838 F.3d 158, 173 (2d Cir. 2016) (alteration
in original) (internal quotation marks omitted) (quoting Jane
Doe No. 1 v. Backpage.com, LLC, 817 F.3d 12, 19 (1st Cir.
2016)). An “information content provider” is “any person or
entity that is responsible, in whole or in part, for the creation
or development of information provided through the Internet
or any other interactive computer service.” 47 U.S.C. § 230(f)
(3).


The second element is dispositive here. La Liberte's claim
is based on posts of which Reid is the author, not on
“information provided by another content provider.” Vargas
had tweeted about vile remarks that “they yelled” at the
meeting. (App. at 67 (emphasis added).) Vargas did not
attribute the remarks to La Liberte. The following day, Reid
authored and published her own Instagram post (the June 29
Post), which attributed to La Liberte (albeit not by name) what
Vargas attributed only generally to the unnamed “they.” (See
App. at 84 (“She ... screamed, ‘You are going to be the first
deported’ ... ‘dirty Mexican!’ ” (emphasis added)).) The post
also included Reid's commentary on the conduct alleged:
“Make the picture black and white and it could be the 1950s
and the desegregation of a school. Hate is real, y'all. It hasn't
even really gone away.” (App. at 84.)


As sole author of the June 29 Post, Reid alone was
“responsible ... for [its] creation or development,” which
makes her the sole “information content provider.” 47 U.S.C.
§ 230(f)(3). Moreover, she went way beyond her earlier
retweet of Vargas in ways that intensified and specified the
vile conduct that she was attributing to La Liberte. She
accordingly stands liable for any defamatory content. And she
is similarly the sole “information content provider” for her


July 1 Post, a point she does not contest.7


Reid argues that “[t]he issue ... is not whether a defendant
posted or authored a publication, ... but rather whether
the publication is materially different from a prior internet
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publication.” (Appellee's Br. at 42.) Thus Reid seeks Section
230 immunity on the ground that the June 29 Post *90
“merely repeated what countless others had previously
published before her, including Vargas and at least eight other
individuals who specifically stated that La Liberte made racial
slurs at the Council Meeting.” (Appellee's Br. at 47.)


The contention is unsupported by fact or law. The June 29
Post did not “merely repeat[ ]” what Vargas had “previously
published.” Among other salient differences, Reid's post
accused La Liberte of yelling racist insults at the teenager.
Nor did Reid simply retweet or share a post that someone else


authored.8 In effect, Reid is arguing that a plaintiff can sue
only the first defamer. If that were so, a post by an obscure
social media user with few followers, blogging in the recesses
of the internet, would allow everyone else to pile on without
consequence. No one's reputation would be worth a thing.


Reid relies more persuasively on the “material contribution”
test that we recognized in LeadClick. See Force v.
Facebook, Inc., 934 F.3d 53, 68 (2d Cir. 2019) (“[W]e have
recognized that a defendant will not be considered to have
developed third-party content unless the defendant directly
and ‘materially’ contributed to what made the content itself
‘unlawful.’ ” (quoting LeadClick, 838 F.3d at 174)). We apply
this test to “draw[ ] the line at the crucial distinction between,
on the one hand, taking actions ... to ... display ... actionable
content and, on the other hand, responsibility for what
makes the displayed content [itself] illegal or actionable.”
Id. (alterations in original) (internal quotation marks omitted)
(quoting Kimzey v. Yelp! Inc., 836 F.3d 1263, 1269 n.4 (9th
Cir. 2016)).


That test does not serve Reid because she did not pass along
or edit “third-party content”; she authored both Posts at issue.
To illustrate: in Force, victims of Hamas-organized terrorist
attacks in Israel sought to hold Facebook responsible on
the ground that “Hamas ... used Facebook to post content
that encouraged terrorist attacks in Israel.” 934 F.3d at 59.
Facebook was immune under Section 230, as we held,
because Facebook did not “ ‘develop’ the content of the ...
postings by Hamas”; nor does Facebook “edit (or suggest
edits) for the content that its users ... publish.” Id. at 69-70. On
the other hand, in LeadClick, the defendant “had ‘developed’
third parties’ content by giving specific instructions to those
parties on how to edit ‘fake news’ that they were using in their
ads.” Id. at 69 (summarizing LeadClick, 838 F.3d at 176).


Since Reid cannot claim immunity, we turn to the substance
of the defamation claim.


III


The district court ruled that La Liberte was a limited purpose
public figure on the California sanctuary-state controversy,
and dismissed her claim as to the June 29 Post for failure
to plead actual malice. See Ampex Corp. v. Cargle, 128 Cal.
App. 4th 1569, 1577, 27 Cal.Rptr.3d 863 (2005) (noting the
actual malice requirement for limited purpose public figures).


There are two kinds of public figures. “The all-purpose public
figure ... has achieved such pervasive fame or notoriety that he
or she becomes a public figure for all purposes .... The limited
*91  purpose public figure ... voluntarily injects him or


herself or is drawn into a specific public controversy, thereby
becoming a public figure on a limited range of issues.” Ampex
Corp., 128 Cal. App. 4th at 1577, 27 Cal.Rptr.3d 863. No
one argues that La Liberte is an all-purpose public figure;
the question is whether she became a limited purpose public
figure with respect to California's sanctuary-state law (SB
54), that is, did she “thrust [herself] to the forefront” of
the controversy, “invite attention and comment[,] ... [and]
assume special prominence in [its] resolution.” Khawar v.
Globe Int'l, Inc., 19 Cal. 4th 254, 263, 79 Cal.Rptr.2d 178, 965
P.2d 696 (1998) (internal quotation marks omitted) (quoting
Gertz v. Robert Welch, Inc., 418 U.S. 323, 345, 351, 94 S.Ct.
2997, 41 L.Ed.2d 789 (1974)). The district court answered
affirmatively because La Liberte “attended and spoke about
SB 54 at multiple city council meetings” and “appeared
in a photograph in the Washington Post about the SB 54
controversy” one month before the Simi Valley Council
Meeting. (App. at 273.)


That is not nearly enough. Thin as the findings are to
begin with, the district court did not take into account the
requirement that a limited purpose public figure maintain
“regular and continuing access to the media.” Hutchinson v.
Proxmire, 443 U.S. 111, 136, 99 S.Ct. 2675, 61 L.Ed.2d 411
(1979). One reason for imposing the actual malice burden
on public figures and limited purpose public figures is that
“[t]hey have media access enabling them to effectively defend
their reputations in the public arena.” Khawar, 19 Cal. 4th
at 265, 79 Cal.Rptr.2d 178, 965 P.2d 696 (citing Gertz, 418
U.S. at 344-45, 94 S.Ct. 2997). We have therefore made
“regular and continuing access to the media” an element
in our four-part test for determining whether someone is a
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limited purpose public figure. Contemporary Mission, Inc. v.
New York Times Co., 842 F.2d 612, 617 (2d Cir. 1988). The
California cases cited by the district court similarly turn on


media access.9


La Liberte plainly lacked such media access. The earlier
photograph, which showed her conversing, was in a
Washington Post photo spread of attendees at an SB 54
protest. The article did not name La Liberte, let alone mention
her views. The single caption described everyone depicted
as “[s]upporters and opponents of [SB 54] rally[ing] and
debat[ing] outside Los Alamitos City Hall.” (App. at 140-41.)
Such incidental and anonymous treatment hardly bespeaks
“regular and continuing access to the media.”


Nor does La Liberte's participation at city council meetings.
La Liberte is said to have “testif[ied] eight times around the
state” (Appellee's Br. at 26 (citing App. at 102-05)); but Reid
does not identify instances in which the media singled out
La Liberte's participation as newsworthy. Nor does speech,
even a lot of it, make a citizen (or non-citizen) fair game for
attack. Imposition of the actual malice requirement on *92
people who speak out at government meetings would chill
public participation in politics and community dialogue.


True, La Liberte received media attention. Reid emphasizes
that La Liberte appeared for a television interview after
Vargas published his tweet but before Reid's posts were
published. However, media access that becomes available
only “after and in response to” damaging publicity does
not make someone a public figure. Khawar, 19 Cal. 4th
at 266, 79 Cal.Rptr.2d 178, 965 P.2d 696. By the time of
the interview, the Photograph had gone viral, along with
accusations that La Liberte had screamed vile racist remarks
at a child. The interview was “only the media access that
would likely be available to any private individual who
found himself the subject of sensational and defamatory
accusations.” Id. “If such access were sufficient ..., any
member of the media ... could confer public figure status
simply by publishing sensational defamatory accusations
against any private individual.” Id.


It makes little sense to deem La Liberte a limited purpose
public figure when she stepped forward solely to defend
her reputation. People become limited purpose public figures
only when they “voluntarily invite[ ] comment and criticism”
by “injecting themselves into public controversies.” Id. at
265, 79 Cal.Rptr.2d 178, 965 P.2d 696 (emphasis added)
(citing Gertz, 418 U.S. at 344-45, 94 S.Ct. 2997). La Liberte,


however, did not use the interview to inject herself to the
forefront of the sanctuary-state controversy; she was pulled
into a spotlight. Her experience suggests why the Supreme
Court has only hypothetically recognized the notion of an


involuntary public figure.10


Since La Liberte was not a limited purpose public figure, the
district court erred by requiring her to allege actual malice,
and her claim as to the June 29 Post should not have been
dismissed for failing to do so. On remand, the district court
may assess whether La Liberte adequately alleged that Reid
acted negligently with respect to that post, the standard for
private-figure plaintiffs. See Khawar, 19 Cal. 4th at 274, 79
Cal.Rptr.2d 178, 965 P.2d 696; Brown v. Kelly Broadcasting
Co., 48 Cal. 3d 711, 742, 257 Cal.Rptr. 708, 771 P.2d 406
(1989) (“[A] private person need prove only negligence
(rather than malice) to recover for defamation.”).


IV


The district court dismissed La Liberte's claim as to the
July 1 Post on the ground that it “express[ed] nonactionable
statements of opinion.” (App. at 275.) We disagree. A reader
could have understood the July 1 Post as equating La Liberte's
conduct with archetypal racist conduct, which is a provable
assertion of fact, and therefore actionable.


*93  Whether a statement is nonactionable opinion “is a
question of law to be decided by the court.” Baker v. L.A.
Herald Examiner, 42 Cal. 3d 254, 260, 228 Cal.Rptr. 206, 721
P.2d 87 (1986). The test is “whether a reasonable fact finder
could conclude the published statement declares or implies a
provably false assertion of fact.” Franklin v. Dynamic Details,
Inc., 116 Cal. App. 4th 375, 385, 10 Cal.Rptr.3d 429 (2004)
(citing Milkovich v. Lorain Journal Co., 497 U.S. 1, 19,
110 S.Ct. 2695, 111 L.Ed.2d 1 (1990)); see also Overhill
Farms, Inc. v. Lopez, 190 Cal. App. 4th 1248, 1260, 119
Cal.Rptr.3d 127 (2010) (“Statements of opinion which imply
a false assertion of fact are actionable.”).


Relatedly, “accusation[s] of concrete, wrongful conduct” are
actionable while “general statements charging a person with
being racist, unfair, or unjust” are not. Overhill Farms,
190 Cal. App. 4th at 1262, 119 Cal.Rptr.3d 127. Overhill
Farms is instructive: a press release and leaflets discussing a
company's termination of immigrant workers were actionable
because they did not “merely accuse [the company] of
being ‘racist’ in some abstract sense.” Id. Rather, the press
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release “contain[ed] language which expressly accuse[d]
[the company] of engaging in racist firings,” and the
leaflets “refer[red] to [the company's] conduct as ‘racist and
discriminatory abuse against Latina women immigrants.’ ” Id.


A reader could interpret the juxtaposition of the Photograph
with the 1957 Little Rock image to mean that La Liberte
likewise screamed at a child out of racial animus--particularly
in light of Reid's comment that “[h]istory sometimes
repeats.” (App. at 87.) That interpretation is bolstered by
Reid's description of the white woman in the Little Rock
photograph as a “person screaming at a child, with [her] face
twisted in rage” and Reid's comment that it was “inevitable”
that the photos would be juxtaposed. Reid thus portrayed La
Liberte as a latter-day counterpart of the white woman in 1957
who verbally assaulted a minority child. Like the defendants
in Overhill Farms, Reid “did not merely accuse [La Liberte]
of being ‘racist’ in some abstract sense.” 190 Cal. App. 4th at
1262, 119 Cal.Rptr.3d 127. Rather, her July 1 Post could be
understood as an “accusation of concrete, wrongful conduct,”
which can be proved to be either true or false. Id. That makes
it potentially defamatory.


Reid argues that readers could not understand the July 1
Post as defamatory absent familiarity with Reid's June 29
Post or the Little Rock image, and that La Liberte was
therefore required to plead defamation by implication and
special damages. We disagree.


To be sure, California defamation law (which governs)
recognizes two categories of libel, one of which requires
proof of special damages. A publication is libelous “per se”
when “a reader would perceive a defamatory meaning without
extrinsic aid beyond his or her own intelligence and common
sense.” Bartholomew v. YouTube, LLC, 17 Cal. App. 5th
1217, 1226, 225 Cal.Rptr.3d 917 (2017) (quoting Barnes-
Hind, Inc. v. Superior Court, 181 Cal. App. 3d 377, 386-87,
226 Cal.Rptr. 354 (1986)). A publication is libelous “per
quod” if a “reader would be able to recognize a defamatory
meaning only by virtue of his or her knowledge of specific
facts and circumstances, extrinsic to the publication, which
are not matters of common knowledge rationally attributable
to all reasonable persons.” Id. at 1226-27, 225 Cal.Rptr.3d
917 (quoting Barnes-Hind, Inc., 181 Cal. App. 3d at 386-87,
226 Cal.Rptr. 354). And unlike libel per se, libel per quod
“is not actionable unless the plaintiff alleges and proves that
he has suffered special *94  damage as a proximate result


thereof.”11 Cal. Civ. Code § 45a.


Reid's argument confuses libel per quod, which imposes the
special damages requirement, with libel by implication, which
can be libel per se nevertheless. “A statement can also be
libelous per se if it contains a charge by implication from
the language employed by the speaker and a listener could
understand the defamatory meaning without the necessity of
knowing extrinsic explanatory matter.” McGarry v. Univ. of
San Diego, 154 Cal. App. 4th 97, 112, 64 Cal.Rptr.3d 467
(2007).


Readers who were unfamiliar with the June 29 Post could still
interpret the July 1 Post to mean that Liberte engaged in racist
conduct. The Little Rock encounter is a “matter[ ] of common
knowledge rationally attributable to all reasonable persons.”
Bartholomew, 17 Cal. App. 5th at 1226-27, 225 Cal.Rptr.3d
917. Far from an obscure episode, it is a landmark event in one
of the most vital historic developments of twentieth-century
America, and the 1957 photograph is an indelible image of it.
Presumably, that is why and how Reid used it.


Moreover, even those with an impoverished frame of
reference could interpret the post as accusing La Liberte of
engaging in racist conduct. There was no need for “extrinsic
aid beyond [a reader's] own intelligence and common sense.”
Id. at 1226, 225 Cal.Rptr.3d 917. The 1957 photograph shows
a white woman “screaming at a [Black] child, with [her]
face twisted in rage.” (App. at 87.) When viewing that image
next to La Liberte's Photograph and reading Reid's comment
that “[h]istory sometimes repeats,” a reader could believe
that La Liberte had likewise engaged in racist conduct. And
Reid “is liable for what is insinuated, as well as for what is
stated explicitly.” Bartholomew, 17 Cal. App. 5th at 1227, 225
Cal.Rptr.3d 917. Because that accusation is capable of being
proven or disproven, the district court erred by characterizing
the July 1 Post as nonactionable opinion.


* * *


Since the district court concluded that La Liberte adequately


alleged malice with respect to the July 1 Post,12 it follows
that La Liberte adequately alleged negligence, the standard
for private-figure plaintiffs. Her claim as to this post should
proceed to discovery.


CONCLUSION
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For the reasons stated above, the district court's judgment
is VACATED and REMANDED for further proceedings
consistent with this opinion.


All Citations


966 F.3d 79


Footnotes
1 For our purposes, these anti-SLAPP statutes are analogous to California's. Each raises the bar for plaintiffs to overcome


a pretrial dismissal motion. See Carbone, 910 F.3d at 1348 (addressing Georgia's anti-SLAPP statute, which imposes
the identical requirement: plaintiffs must “establish[ ] that there is a probability that the nonmoving party will prevail on the
claim”); Abbas, 783 F.3d at 1332 (addressing D.C.’s anti-SLAPP statute, which similarly requires plaintiffs to demonstrate
that “the claim is likely to succeed on the merits”); see also Klocke, 936 F.3d at 244 (addressing Texas's anti-SLAPP
statute, which requires the non-movant to “establish[ ] by clear and specific evidence a prima facie case for each element
of the claim in question”).


2 Maine's special motion requires dismissal “unless the party against whom the special motion is made shows that the
moving party's exercise of its right of petition was devoid of any reasonable factual support or any arguable basis in law
and that the moving party's acts caused actual injury to the responding party.” Godin, 629 F.3d at 82.


3 Reid argues that we already held (or implied) that these special motions can be applied in federal court. Not so. She
relies on Liberty Synergistics Inc. v. Microflo Ltd., 718 F.3d 138, 157 (2d Cir. 2013) (“Liberty I”), which vacated the denial
of a California special motion to strike. But that case turned on choice-of-law principles under the Rules of Decision
Act. Id. at 142, 157. The question on appeal was whether the district court could entertain California's special motion to
strike notwithstanding that it was applying New York substantive law. (The case originated in California state court. It was
removed to federal court and then transferred to the Eastern District of New York.) Id. at 143. Liberty I therefore did not
consider whether the special motion conflicts with any Federal Rule, and a later decision in that case clarified as much,
noting that Liberty I “expressly declined to reach” the issue of “whether California's anti-SLAPP statute is applicable in
federal court.” Liberty Synergistics Inc. v. Microflo Ltd., 637 F. App'x 33, 34 n.1 (2d Cir. 2016) (summary order) (alteration
omitted).
Reid also relies on Adelson v. Harris, 774 F.3d 803, 809 (2d Cir. 2014), which approved certain aspects of Nevada's
anti-SLAPP statute. That case is inapposite because Nevada's statute is quite different. As the district court in Adelson
recognized, “[t]he Nevada statute does not establish a ‘reasonable probability of success’ standard that must be met
without discovery, like the California Anti–SLAPP law.” Adelson v. Harris, 973 F. Supp. 2d 467, 493 n.21 (S.D.N.Y. 2013).
Instead, “the Nevada statute immunizes ‘good faith communication[s]’--defined as communications that are ‘truthful or ...
made without knowledge of ... falsity’--thereby effectively raising the substantive standard that applies to a defamation
claim.” Id. Accordingly, “even if the procedural elements of certain Anti–SLAPP statutes present [conflicts with the Federal
Rules of Procedure], those problems [were] not presented in [Adelson], where the effects of the [Nevada] Anti–SLAPP
law ... are substantive.” Id. (citation omitted).


4 See Makaeff v. Trump Univ., LLC, 736 F.3d 1180, 1188 (9th Cir. 2013) (Watford, J., joined by Kozinski Ch. J., Paez J.,
and Bea, J., dissenting from denial of rehearing en banc). Judge Watford explained that Newsham is no longer good law
(to the extent it ever was) in light of the Supreme Court's intervening decision in Shady Grove. See id. at 1189 (“Just
as the New York statute in Shady Grove impermissibly barred class actions when Rule 23 would permit them, so too
California's anti-SLAPP statute bars claims at the pleading stage when Rule 12 would allow them to proceed.”); see also
id. (“The anti-SLAPP statute eviscerates Rule 56 by requiring the plaintiff to prove that she will probably prevail if the
case proceeds to trial--a showing considerably more stringent than identifying material factual disputes that a jury could
reasonably resolve in the plaintiff's favor.”).


5 Amici moved for leave to file their brief on February 19, 2020. That motion is now granted.


6 The California Legislature presumably could have awarded attorneys’ fees to the prevailing party in any defamation
action, but it chose not to do so. See Abbas, 783 F.3d at 1335 (“Had the D.C. Council simply wanted to permit courts to
award attorney's fees to prevailing defendants in these kinds of defamation cases, it easily could have done so.”).


7 By only addressing the June 29 Post, Reid concedes that her July 1 Post does not qualify for Section 230 immunity.


8 La Liberte's initial complaint included Reid's retweet of the Vargas tweet; but since La Liberte later dropped that claim,
we need not decide whether a retweet qualifies for Section 230 immunity. Nor are we called to decide whether Section
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230 protects a social media user who copies verbatim (and without attribution) another user's post, a question that may
be complicated by issues as to malice and status as a public figure.


9 In Nadel v. Regents of the University of California, 28 Cal. App. 4th 1251, 34 Cal.Rptr.2d 188 (1994), one plaintiff
was deemed to be a limited purpose public figure because he had “spoke[n] to print media reporters who included
his comments in articles about the [controversy]” and had “been on 6 radio stations,” underscoring his “ ‘more realistic
opportunity to counteract false statements than private individuals normally enjoy.’ ” Nadel, 28 Cal. App. 4th at 1269-70,
34 Cal.Rptr.2d 188 (quoting Gertz, 418 U.S. at 344, 94 S.Ct. 2997); see also Rudnick v. McMillan, 25 Cal. App. 4th 1183,
1190, 31 Cal.Rptr.2d 193 (1994) (reasoning that a cattle rancher became a limited purpose public figure by successfully
prompting two newspapers to write articles about his dispute with California's Bureau of Land Management).


10 The Court acknowledged the possibility of becoming an involuntary public figure but cautioned that “the instances of
truly involuntary public figures must be exceedingly rare.” Gertz, 418 U.S. at 345, 94 S.Ct. 2997. As the Supreme Court
of California elaborated, “assuming a person may ever be accurately characterized as an involuntary public figure, we
infer ... that the [Supreme Court] would reserve this characterization for an individual who, despite never having voluntarily
engaged the public's attention in an attempt to influence the outcome of a public controversy, nonetheless has acquired
such public prominence in relation to the controversy as to permit media access sufficient to effectively counter media-
published defamatory statements.” Khawar, 19 Cal. 4th at 265, 79 Cal.Rptr.2d 178, 965 P.2d 696 (last emphasis added).
La Liberte is clearly not that exception. In any event, since Gertz, the Supreme Court has “emphasized the voluntary
nature of the public-figure status.” Sack on Defamation: Libel, Slander, and Related Problems at 5-68 (5th ed. 2017).


11 “ ‘Special damages’ means all damages that plaintiff alleges and proves that he or she has suffered in respect to his or
her property, business, trade, profession, or occupation, including the amounts of money the plaintiff alleges and proves
he or she has expended as a result of the alleged libel, and no other.” Cal. Civ. Code § 48a(d)(2).


12 The court reasoned that “it is plausible that [Reid] learned about the falsity of the content of the July 1 Post before
publication,” including by way of emails from La Liberte's son. (App. at 275.)


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Politician brought defamation action under
New York law against newspaper publisher, relating to
editorial linking the shooting of a congresswoman to the
circulation by politician's political action committee (PAC)
of a map superimposing a crosshairs target over certain
congressional districts. The United States District Court
for the Southern District of New York, Jed S. Rakoff,
Senior District Judge, 264 F.Supp.3d 527, granted publisher's
motion to dismiss for failure to state a claim, and denied
reconsideration, 2017 WL 5514371. Politician appealed.


Holdings: The Court of Appeals, Walker, Senior Circuit
Judge, held that:


in absence of conversion to a summary judgment motion,
district court could not rely on testimony from sua sponte
evidentiary hearing concerning First Amendment's actual
malice requirement for defamation liability to a public figure;


politician plausibly alleged actual malice;


politician plausibly alleged that challenged statements were
“of and concerning” politician; and


politician plausibly alleged that challenged statements in
newspaper's editorial were reasonably capable of being
proven false.


Vacated and remanded.


Opinion, 933 F.3d 160, superseded


*807  Appeal from the United States District Court for the
Southern District of New York. No. 17-cv-04853 – Jed S.
Rakoff, Judge.
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Before: Walker and Chin, Circuit Judges, and Keenan.*


Opinion


John M. Walker, Jr., Circuit Judge:


This case is ultimately about the First Amendment, but the
subject matter implicated in this appeal is far less dramatic:
rules of procedure and pleading standards. Sarah Palin
appeals the dismissal of her defamation complaint against The
New York Times (“the Times”) for failure to state a claim.
The district court (Rakoff, J.), uncertain as to whether Palin’s
complaint plausibly alleged all of the required elements of
her defamation claim, held an evidentiary hearing to test
the sufficiency of Palin’s pleadings. Following the hearing,
and without converting the proceeding to one for summary
judgment, the district court relied on evidence adduced at
that hearing to dismiss Palin’s complaint under Federal Rule
of Civil Procedure 12(b)(6). We find that the district court
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erred in relying on facts outside the pleadings to dismiss
the complaint. We further conclude that Palin’s Proposed
Amended Complaint *808  plausibly states a claim for
defamation and may proceed to full discovery.


We therefore VACATE and REMAND for proceedings
consistent with this opinion.


BACKGROUND


On January 8, 2011, Jared Loughner opened fire at a political
rally for Democratic Congresswoman Gabrielle Giffords
in Tucson, Arizona (“the Loughner shooting”), killing six
people and injuring thirteen others. Representative Giffords
was seriously wounded in the attack.


Shortly before the tragic attack, Sarah Palin’s political
action committee (“SarahPAC”) had circulated a map that
superimposed the image of a crosshairs target over certain
Democratic congressional districts (evoking, in the view of
many, images of violence). Giffords’ district was among
those targeted by the SarahPAC crosshairs map. The image
had been publicized during the earlier political controversy
surrounding the Affordable Care Act, but in the wake of the
Loughner shooting, some speculated that the shooting was
connected to the crosshairs map. No evidence ever emerged
to establish that link; in fact, the criminal investigation of
Loughner indicated that his animosity toward Representative
Giffords had arisen before SarahPAC published the map.


Six years later, on June 14, 2017, another political shooting
occurred when James Hodgkinson opened fire in Alexandria,
Virginia at a practice for a congressional baseball game.
He seriously injured four people, including Republican
Congressman Steve Scalise (“the Hodgkinson shooting”).
That same evening, the Times, under the Editorial Board’s
byline, published an editorial entitled “America’s Lethal
Politics” (“the editorial”) in response to the shooting.


The editorial argued that these two political shootings


evidenced the “vicious” nature of American politics.1


Reflecting on the Loughner shooting and the SarahPAC
crosshairs map, the editorial claimed that the “link to political
incitement was clear,” and noted that Palin’s political action
committee had “circulated a map of targeted electoral districts
that put Ms. Giffords and 19 other Democrats under stylized
cross hairs,” suggesting that the congressmembers themselves


had been pictured on the map.2 In the next paragraph,


the editorial referenced the Hodgkinson shooting that had
happened that day: “Though there’s no sign of incitement as
direct as in the Giffords attack, liberals should of course hold
themselves to the same standard of decency that they ask of


the right.”3


The Times faced an immediate backlash for publishing the
editorial. Within a day, it had changed the editorial and issued
a correction. The Times removed the two phrases suggesting
a link between Palin and the Loughner shooting. Added to
the editorial was a correction that read: “An earlier version
of this editorial incorrectly stated that a link existed between
political incitement and the 2011 shooting of Representative


Gabby Giffords. In fact, no such link was established.”4 The
Times also clarified that the SarahPAC map had overlaid
crosshairs on Democratic congressional *809  districts, not
the representatives themselves.


Twelve days after the editorial was published Palin sued the
Times in federal court. She alleged one count of defamation
under New York law. Thereafter, the Times moved to dismiss
Palin’s complaint for failure to state a claim.


After the motion to dismiss had been fully briefed, the case
took an unusual procedural turn: the district judge held an
evidentiary hearing on the motion to dismiss. The district
judge stated that the hearing was to assess the plausibility of
the “[o]ne close question” presented by the Times’ motion to
dismiss: whether Palin had sufficiently pled the actual malice


element of her defamation claim.5


The district judge ordered the Times to identify the author
of the editorial and the Times produced James Bennet,
the editorial page editor at the Times and the author of
the editorial, to testify at the hearing. Bennet was the
hearing’s only witness. Bennet explained at the hearing
that his reference to Palin in the editorial was intended to
make a rhetorical point about the present atmosphere of
political anger. He also recounted the editorial’s research and
publication process and answered inquiries about his prior
knowledge of the Loughner shooting six years earlier and any
connection to Palin. Bennet testified that he was unaware of
any of the earlier articles published by the Times, or by The
Atlantic (where he had previously been the editor-in-chief),
that indicated that no connection between Palin or her political
action committee and Loughner had ever been established.
In addition to answering questions from the Times’ counsel,
Bennet responded to questions by Palin’s counsel and the
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district judge. Neither party objected to the district judge’s
decision to hold the hearing.


On August 29, 2017, the district court, relying on evidence
adduced at the hearing, granted the Times’ motion to dismiss.
The district court determined that any amendment would be
futile and dismissed Palin’s complaint with prejudice. Later,
Palin asked the district court to reconsider its decision that
the dismissal was with prejudice and included a Proposed
Amended Complaint with her motion. The district court
denied the motion for reconsideration and leave to replead.
She now appeals.


DISCUSSION


We review a district court’s grant of a motion to dismiss
the complaint on the pleadings de novo and “constru[e] the
complaint liberally, accepting all factual allegations in the
complaint as true, and drawing all reasonable inferences in


the plaintiff’s favor.”6


Under New York law a defamation plaintiff must establish
five elements: (1) a written defamatory statement of and
concerning the plaintiff, (2) publication to a third party, (3)
fault, (4) falsity of the defamatory statement, and (5) special


damages or per se actionability.7 In addition, “a public figure
plaintiff must prove that an allegedly libelous statement was
made with actual malice, that is, made ‘with knowledge that it
was false or with reckless disregard of whether it was false or


not.’ ”8 It is undisputed that Palin, a *810  former governor of
Alaska and Republican candidate for Vice President in 2008,
is a public figure.


When actual malice in making a defamatory statement is
at issue, the critical question is the state of mind of those


responsible for the publication.9 Because the Times identified
Bennet as the author of the editorial, it was his state of
mind that was relevant to the actual malice determination.
We will first address the district court’s use of the hearing
in the process of deciding the motion to dismiss and then
determine whether Palin’s Proposed Amended Complaint
plausibly states a claim for defamation.


I. The Hearing
The pleading standards articulated in Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929


(2007) and Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937,
173 L.Ed.2d 868 (2009) are well-known: in order to satisfy
Federal Rule of Civil Procedure 8, a complaint must contain
“enough facts to state a claim to relief that is plausible on its


face.”10 A claim is plausible “when the plaintiff pleads factual
content that allows the court to draw the reasonable inference


that the defendant is liable for the misconduct alleged.”11 A
well-pleaded complaint will include facts that “raise a right


to relief above the speculative level.”12 “The plausibility
standard is not akin to a ‘probability requirement,’ but it asks
for more than a sheer possibility that a defendant has acted


unlawfully.”13


On appeal, Palin argues that the district court’s reliance on the
hearing to decide the motion to dismiss offends the Federal
Rules of Civil Procedure. We agree that the hearing runs
headlong into the federal rules.


When presented with the Times’ Rule 12(b)(6) motion to
dismiss for failure to state a claim, the district court relied on
Rule 43(c) to convene the hearing at which Bennet testified.
The district court’s invocation of Rule 43(c), which addresses
taking testimony at trial, was misplaced: that rule has nothing
to do with the proceedings at the motion-to-dismiss stage.
Following the hearing, the district court granted the Times’
motion to dismiss, finding that Palin failed to plausibly allege
actual malice. This conclusion rested on inferences drawn
from Bennet’s testimony at the plausibility hearing.


Rule 12(d) provides: “If, on a motion under Rule 12(b)(6)
or 12(c), matters outside the pleadings are presented to and
not excluded by the court, the motion must be treated as one
for summary judgment under Rule 56. All parties must be
given a reasonable opportunity to present all the material that
is pertinent to the motion.” Rule 12(d), therefore, presents
district courts with only two options: (1) “the court may
exclude the additional material and decide the motion on the
complaint alone” or (2) “it may convert the motion to one for
summary judgment under *811  Fed. R. Civ. P. 56 and afford


all parties the opportunity to present supporting material.”14


The district judge took neither permissible route under Rule
12(d). The judge both relied on matters outside the pleadings
to decide the motion to dismiss and did not convert the
motion into one for summary judgment. To the contrary, his
aim was explicit: to determine whether Palin’s complaint
stated a plausible claim for relief under Rule 12(b)(6). The
district judge explained that “[b]y requiring district courts
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to make plausibility determinations based on the pleadings,
the Supreme Court has, in effect, made district courts


gatekeepers.”15


In an effort to salvage the propriety of the district court’s
decision, the Times argues that the district court complied
with Rule 12(d) because it did not rely on matters outside


the pleadings.16 The Times argues that Bennet’s testimony
was not outside the pleadings because it presented material
integral to the complaint by merely adding depth to what was
apparent from the face of Palin’s complaint. But the material
that came to light at the hearing did considerably more than
elaborate on the allegations in the complaint.


A matter is deemed “integral” to the complaint when the


complaint “relies heavily upon its terms and effect.”17


Typically, an integral matter is a contract, agreement, or other


document essential to the litigation.18 Hearing testimony
elicited by the trial judge after litigation has already begun is
not the type of material that ordinarily has the potential to be a
matter “integral” to a plaintiff’s complaint. Regardless, Palin


could not have “relie[d] heavily”19 on Bennet’s testimony
when drafting her complaint because she had no idea what
Bennet would say. Bennet’s testimony revealed substantive
information about his motivations and the editorial drafting
process—none of which Palin could have known in advance


of her pleadings, much less “relie[d] heavily” on.20


The Times falls back on the argument that, even if the district
court relied on matters outside the pleadings, we may treat the
motion as if it had been converted to a motion for summary
judgment. We have held that the “conversion of a Rule 12(b)
(6) motion into one for summary judgment is governed by


principles of substance rather than form”21 and that “[t]he
*812  essential inquiry is whether the appellant should


reasonably have recognized the possibility that the motion


might be converted into one for summary judgment.”22


We decline to treat the Rule 12(b)(6) motion here as having
been converted to one for summary judgment. Apart from the
fact that the able and highly experienced district judge did
not purport to convert the motion, Palin had no prior notice
that the district court might resolve the Times’ Rule 12(b)(6)
motion after the judge’s sua sponte hearing, much less that he
might treat the motion as one for summary judgment. Indeed,
the district court was explicit about treating the motion only as
a test of the sufficiency of the pleadings. The Times relies on


cases where the plaintiff had adequate notice and the district


court simply neglected to properly convert the motion.23 This
is not a situation in which where the plaintiff ought to have


seen a summary-judgment decision coming.24


Even if the plaintiff had been given notice and the court had
explicitly converted the motion to one for summary judgment,
we would still have to vacate because the district court’s
opinion relied on credibility determinations not permissible


at any stage before trial.25 As we will discuss in the next
section, the district court’s acceptance of Bennet’s testimony
as credible was what led it to grant the Times’ motion to
dismiss.


The Times also argues that Palin was not deprived of a
meaningful opportunity to conduct discovery “pertinent to the


motion.”26 Presumably, the Times is referring to “discovery”
on the spot: Bennet’s testimony and some related documents.
Even assuming that the hearing afforded Palin all of the
discovery to which she was entitled, this fact does not mitigate
the errors committed by the district court.


It is clear to us that the district court viewed the hearing as a
way to more expeditiously decide whether Palin had a viable
way to establish actual malice. But, despite the flexibility
that is accorded district courts to streamline proceedings and
manage their calendars, district courts are not free to bypass
rules of procedure that are carefully calibrated to ensure
fair process to both sides. The procedural path followed by
the district court conforms to neither of the two options
permitted by Rule 12(d). While we are cognizant of the
difficult determinations that Twombly and Iqbal often place
on district courts, the district court’s gatekeeping procedures
*813  must nevertheless comply with the Federal Rules of


Civil Procedure.


II. Palin’s Proposed Amended Complaint
Having determined that the district court erred in relying on
evidence that came to light in the plausibility hearing when
it granted the Times’ motion to dismiss, we must ascertain
what effect, if any, that error had on the dismissal of Palin’s
defamation complaint. To do so, we will review Palin’s
Proposed Amendment Complaint (“the PAC”) to determine
whether she stated a plausible claim for defamation. Because
of the district court’s decision to hold the plausibility hearing,
this case comes to us in unique form. After the district court
dismissed her claim with prejudice, Palin attached a PAC to
her motion for reconsideration of the “with prejudice” part
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of the dismissal. The PAC included certain material added by
the hearing and we discern no fault here because Bennet’s
testimony, reliable or not, was now part of the record. The
district court denied the motion for reconsideration, finding
that leave to replead would be futile and that the PAC suffered


the same “fatal flaws” as the original complaint.27 Our review


of the grant of a motion to dismiss is de novo;28 therefore
we now turn to whether the PAC states a plausible claim for
relief. We conclude that it does.


In the Times’ view, the district court correctly determined that
Palin’s original complaint and the PAC both gave rise to only
one plausible conclusion: that Bennet made an unintended
mistake by including the erroneous facts about Palin. We
disagree.


In both the original complaint and the PAC, Palin’s
overarching theory of actual malice is that Bennet had a “pre-


determined” argument he wanted to make in the editorial.29


Bennet’s fixation on this set goal, the claim goes, led him
to publish a statement about Palin that he either knew to
be false, or at least was reckless as to whether it was false.
The PAC contains allegations that paint a plausible picture
of this actual-malice scenario in three respects: (1) Bennet’s
background as an editor and political advocate provided
sufficient evidence to permit a jury to find that he published
the editorial with deliberate or reckless disregard for its
truth, (2) the drafting and editorial process also permitted
an inference of deliberate or reckless falsification, and (3)
the Times’ subsequent correction to the editorial did not
undermine the plausibility of that inference.


First, Palin alleges that, because of the editorial positions
Bennet held at The Atlantic and The New York Times, a jury
could plausibly find that Bennet knew before publishing the
editorial that it was false to claim that Palin or her political
action committee were connected to the Loughner shooting.


The PAC alleges that, from 2006 to 2016, Bennet was the
editor-in-chief of The Atlantic, where “he was responsible
for the content of, reviewed, edited and approved the
publication of numerous articles confirming there was no


link between Mrs. Palin and Loughner’s shooting.”30 The
complaint references several articles about the Loughner
shooting published by The Atlantic during Bennet’s tenure,
the most notable of which is entitled “Ten Days That Defined
2011.” The part of that article discussing the Loughner
shooting *814  reads: “... the bad thing to come out of


this already terrible story was a round of blame hurling,
with people rushing to point at Sarah Palin’s infamous target
map .... In truth, Loughner is clinically insane and this was


not really about politics at all.”31


At the hearing, Bennet stated that he could not recall reading
those articles, and even if he had read them, he did not have
them in mind when he published the editorial. The district
court, in rejecting Palin’s theory as implausible, credited this
testimony as truthful when it found that Bennet’s failure to
read the articles was simply a research failure that did not rise
to the level of actual malice.


By crediting Bennet’s testimony, the district court rejected
a permissible inference from the articles: that one who had
risen to editor-in-chief at The Atlantic knew their content
and thus that there was no connection between Palin and
the Loughner shooting. That Palin’s complaint sufficiently
alleges that Bennet’s opportunity to know the journalistic
consensus that the connection was lacking gives rise to the
inference that he actually did know.


The PAC also includes allegations suggesting that Bennet
in particular was more likely than the average editor-in-
chief to know the truth about the Loughner shooting because
he had reason to be personally hostile toward Palin, her
political party, and her pro-gun stance. Bennet’s brother, a
Democrat, had served as a United States Senator for Colorado
since 2009. In 2010, Senator Bennet was endorsed by two
House members whose districts had been targeted by the
SarahPAC map. Two days before the Loughner shooting,
a man threatened to open fire on Senator Bennet’s offices,
and thereafter both Bennet brothers became “outspoken


advocate[s] for gun control.”32 Also, during the 2016
election, Palin endorsed Senator Bennet’s opponent and
Representative Giffords endorsed Senator Bennet.


The district court gave no weight to these allegations,
finding that political opposition did not rise to the level of
actual malice. We agree with the district court that political
opposition alone does not constitute actual malice, but we
conclude that these allegations could indicate more than sheer
political bias—they arguably show that Bennet had a personal
connection to a potential shooting that animated his hostility
to pro-gun positions at the time of the Loughner shooting in


2011.33 Palin’s allegations are relevant to the credibility of
Bennet’s testimony that he was unaware of facts published
on his watch relating to the Loughner shooting and that he
made a mistake when he connected Palin to the that shooting.
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Palin’s allegations present a plausible inference that Bennet’s
claim of memory loss is untrue.


At a minimum, these allegations give rise to a plausible
inference that Bennet was recklessly disregarding the truth
when he published the editorial without reacquainting himself
with the contrary articles published in The Atlantic six years


earlier.34 And that plausible inference of *815  reckless
disregard is strengthened when added to Palin’s allegations
that Bennet had reason to be personally biased against Palin
and pro-gun positions in general. When properly viewed in
the plaintiff’s favor, a reasonable factfinder could conclude
this amounted to more than a mistake due to a research failure.


Second, the PAC also alleges that certain aspects of the
drafting and publication process of the editorial at The New
York Times permits an inference of actual malice. Elizabeth
Williamson, the editorial writer who drafted the initial version
of the editorial, had hyperlinked in her draft an article
entitled “Sarah Palin’s ‘Crosshairs’ Ad Dominates Gabrielle
Giffords Debate.” The article stated, contrary to the claim
in the published editorial, that “[n]o connection” was made


between the SarahPAC map and Loughner.35 The link was
also included in the final version of the editorial, a version
that Bennet essentially rewrote. The Times argues that the
hyperlink shows the absence of malice. But the PAC alleges
that, by including a hyperlink that contradicted the argument


of his editorial, Bennet “willfully disregarded the truth.”36


The district court, siding with the Times, concluded that
including the hyperlinked article was further evidence of
simple mistake. After crediting Bennet’s testimony that he did
not read the hyperlinked article, the district judge concluded
that a mistake was the only plausible explanation. But the
inclusion of the hyperlinked article gives rise to more than
one plausible inference, and any inference to be drawn from
the inclusion of the hyperlinked article was for the jury—not
the court.


Third, the district court concluded that the correction swiftly
issued by the Times again demonstrated that the only
plausible explanation for the erroneous statements was a
mistake. Yet, it is also plausible that the correction was issued
after a calculus that standing by the editorial was not worth the
cost of the public backlash. Bennet could have published the
editorial knowing—or recklessly disregarding—the falsity of
the claim, and then decided later that the false allegation was
not worth defending.


At bottom, it is plain from the record that the district court
found Bennet a credible witness, and that the district court’s
crediting his testimony impermissibly anchored the district
court’s own negative view of the plausibility of Palin’s
allegations.


The district court at one point stated that Bennet’s “behavior
is much more plausibly consistent with making an unintended
mistake and then correcting it than with acting with actual


malice.”37 Perhaps so, but it is not the district court’s province
to dismiss a plausible complaint because it is not as plausible
as the defendant’s theory. The test is whether the complaint is
plausible, not whether it is less plausible than an alternative


explanation.38 The jury may ultimately agree with the district
court’s conclusion that Bennet was credible—but it is the
jury that must decide. Therefore, at the pleading stage, we
are satisfied that Palin has met her burden to plead facts
giving rise to the plausible inference that Bennet published
the allegedly defamatory editorial with actual malice. *816
We emphasize that actual malice does not mean maliciousness
or ill will; it simply means the statement was “made with
knowledge that it was false or with reckless disregard of


whether it was false or not.”39 Here, given the facts alleged,
the assertion that Bennet knew the statement was false, or
acted with reckless disregard as to whether the statement was
false, is plausible.


The Times also argues that Palin failed to plausibly allege two
other elements of a defamation claim: (1) that the editorial


is not “of and concerning”40 Palin and (2) the challenged
statements cannot reasonably be understood as assertions of
provably false fact. The district court considered and rejected
both of these arguments, and we agree.


First, Palin has plausibly alleged that the challenged


statements are “of and concerning” her.41 The Times argues
that SarahPAC, as a political action committee, is a creature
of federal law and entirely distinct from Palin herself. At
the pleading stage, however, the bar to satisfy this element
is low. As we held in Elias, the plaintiff “need only plead
sufficient facts to make it plausible—not probable or even
reasonably likely—that a reader familiar with [the plaintiff]
would identify [the plaintiff] as the subject of the statements


at issue.”42


Palin’s allegations are more than sufficient to plausibly allege
that the challenged statements were “of and concerning”
her. The editorial refers to Palin specifically—“Sarah Palin’s
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political action committee.”43 The legal designation of a
political action committee under federal law notwithstanding,
Palin has plausibly pleaded that a reader would identify her
as the subject of the statements. The Times’ arguments to the
contrary are unpersuasive.


Second, the Times argues that we can also affirm the
district court because the challenged statements are not


reasonably capable of being proven false.44 The Times claims
that Loughner’s motivations are ultimately unknowable and
speculative. This objection also goes nowhere. We agree
with the district court that a reasonable reader could view
the challenged statements as factual, namely that Palin,
through her political action committee, was directly linked
to the Loughner shooting. The social media backlash that
precipitated the correction further suggests that the Times’
readers perceived the false statements as fact-based.


We conclude by recognizing that First Amendment
protections are essential *817  to provide “breathing space”


for freedom of expression.45 But, at this stage, our concern


is with how district courts evaluate pleadings. Nothing in this
opinion should therefore be construed to cast doubt on the
First Amendment’s crucial constitutional protections. Indeed,
this protection is precisely why Palin’s evidentiary burden at
trial—to show by clear and convincing evidence that Bennet
acted with actual malice—is high. At the pleading stage,
however, Palin’s only obstacle is the plausibility standard of
Twombly and Iqbal. She has cleared that hurdle.


Naturally, we take no position on the merits of Palin’s claim.


CONCLUSION


For the reasons stated above, we VACATE and REMAND
the judgment of the district court for further proceedings
consistent with this opinion.
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11 Iqbal, 556 U.S. at 678, 129 S.Ct. 1937.
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18 See Glob. Network Commc’ns, Inc. v. City of New York, 458 F.3d 150, 157 (2d Cir. 2006) (“In most instances ... the
incorporated material is a contract or other legal document containing obligations upon which the plaintiff’s complaint
stands or falls ....”); see also Nicoisa v. Amazon.com, Inc., 834 F.3d 220, 234 (2d Cir. 2016) (an “order page” and
“conditions of use” agreement were integral to the complaint when the complaint contained numerous references to them).


19 Chambers, 282 F.3d at 153 (internal quotation marks omitted).


20 Id.


21 In re G & A Books, 770 F.2d 288, 295 (2d Cir. 1985).


22 Id.; see also Kennedy v. Empire Blue Cross & Blue Shield, 989 F.2d 588, 592 (2d Cir. 1993).


23 See G & A Books, 770 F.2d at 295; Northville Downs v. Granholm, 622 F.3d 579, 585–86 (6th Cir. 2010).


24 In fact, the hearing transcript reflects the understandable confusion of Palin’s counsel. App’x 395–97 (The Court: “Neither
side raised any objection to my holding [the evidentiary] hearing ... Counsel: ... It wasn’t a normal kind of hearing during
a 12(b)(6) .... And to be honest, Judge, we really wouldn’t have tendered an objection because we were trying to get a
better understanding of kind of what the inquiry was ....”).


25 See Soto v. Gaudett, 862 F.3d 148, 157 (2d Cir. 2017) (noting that at the summary judgment stage “[c]redibility
determinations, the weighing of the evidence, and the drawing of legitimate inferences from the facts are jury functions,
not those of a judge” (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986))).


26 Fed. R. Civ. P. 12(d); see United States ex rel. Chorches v. Am. Med. Response, Inc., 865 F.3d 71, 88 n.13 (2d Cir. 2017)
(noting the district court’s “broad discretion to limit discovery in a prudential and proportionate way” (internal quotation
marks omitted)).


27 Memorandum and Order denying Motion for Reconsideration, ECF No. 61.


28 Elias, 872 F.3d at 104.


29 App’x 472.


30 App’x 481.


31 Richard Lawson, Ten Days That Defined 2011, The Atlantic, Dec. 29, 2011.


32 App’x 480.


33 Cf. Jankovic v. Int’l Crisis Grp., 822 F.3d 576, 590 (D.C. Cir. 2016) (“[A] newspaper’s motive in publishing a story ...
cannot provide a sufficient basis for finding actual malice.” (quoting Harte-Hanks Commc’ns, Inc. v. Connaughton, 491
U.S. 657, 665, 109 S.Ct. 2678, 105 L.Ed.2d 562 (1989))).


34 See Behar, 238 F.3d at 173–74 (actual malice satisfied upon a showing the statement was made “with reckless disregard
of whether it was false or not” (internal quotation marks omitted)).


35 App’x 642–43.


36 App’x 494.


37 Palin, 264 F. Supp. 3d at 537 (emphasis added).


38 See Iqbal, 556 U.S. at 678, 129 S.Ct. 1937 (“The plausibility standard is not akin to a probability requirement ....”) (internal
quotation marks omitted).


39 Behar, 238 F.3d at 174 (internal quotation marks omitted); see id. (“The reckless conduct needed to show actual malice is
not measured by whether a reasonably prudent man would have published, or would have investigated before publishing,
but by whether there is sufficient evidence to permit the conclusion that the defendant in fact entertained serious doubts
as to the truth of his publication.” (internal quotation marks and citation omitted)).


40 See Elias, 872 F.3d at 104.


41 Id. (“[A] defamation plaintiff must allege that the purportedly defamatory statement was of and concerning him or
her ....” (internal quotation marks omitted)).


42 Id. at 105 (citing Iqbal, 556 U.S. at 678, 129 S.Ct. 1937).


43 App’x 37.


44 See Milkovich v. Lorain Journal Co., 497 U.S. 1, 19–20, 110 S.Ct. 2695, 111 L.Ed.2d 1 (1990); see also Celle, 209 F.3d
at 178 (noting that under New York law differentiating opinion from actionable fact involves “a determination of whether
the statement is capable of being objectively characterized as true or false” (internal quotation marks omitted)).


45 New York Times, 376 U.S. at 271–72, 84 S.Ct. 710.
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Synopsis
Background: Former police officer brought defamation
action against a fellow former police officer. Defendant
officer filed a special motion to dismiss under the anti-SLAPP
statute. The Superior Court, York County, O'Neil, J., denied
the motion. Defendant officer appealed.


The Supreme Judicial Court, Gorman, J., held that, if a
plaintiff meets his prima facie burden to establish that a
defendant's petitioning activities were without basis in fact
or law and caused injury, for any or all of the defendant's
petitioning activities, a special motion to dismiss under
the anti-SLAPP statute is not then automatically denied,
abrogating Nader v. Maine Democratic Party, 41 A.3d 551.


Reversed and remanded.


Jabar, J., filed a dissenting opinion.
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Opinion


GORMAN, J.


[¶ 1] Terry M. Davis appeals from an order of the Superior
Court (York County, O'Neil, J. ) denying his special motion
to dismiss, pursuant to 14 M.R.S. § 556 (2016), a complaint
filed against him by Norman Gaudette. Davis contends that
the court erred by allowing the lawsuit to move forward
because 14 M.R.S. § 556, Maine's anti-SLAPP (“Strategic
Lawsuit Against Public Participation”) statute, requires that
the complaint be dismissed. Because we clarify the process
for the handling of these special motions, we vacate the
judgment and remand the matter to the trial court.


I. BACKGROUND


[¶ 2] On June 1, 2015, Gaudette instituted a lawsuit
against Davis alleging that, from 1990 to 1991, when
both worked for the Biddeford Police Department, Gaudette
was investigated for alleged sexual abuse, and that when
those allegations recently resurfaced, Davis made various
statements inculpating Gaudette and suggesting a cover-up
by an Assistant Attorney General. By amended complaint,
Gaudette asserted six counts against Davis: (I) defamation as
to statements Davis made to a reporter that were published
in a local newspaper; (II) defamation as to a letter written by
Davis and read aloud at a public forum and submitted to State
officials; (III) intentional infliction of emotional distress; (IV)
negligent infliction of emotional distress; (V) violation of
the Criminal History Record Information Act, 16 M.R.S.


§§ 701–710 (2014),1 and the Intelligence and Investigative


Record Information Act, 16 M.R.S. §§ 801–809 (2014);2 and
(VI) seeking punitive damages.


*1194  [¶ 3] Davis answered the complaint and, soon
after, filed a special motion to dismiss the lawsuit—with
an accompanying affidavit and exhibits—on grounds that
the complaint was barred by the anti-SLAPP statute, 14
M.R.S. § 556. Gaudette submitted his own affidavits and
exhibits in opposition to the special motion to dismiss. After a
nontestimonial hearing, by judgment dated October 26, 2015,
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the court denied Davis's special motion to dismiss. Davis


timely appeals.3


II. DISCUSSION


[¶ 4] A so-called “Strategic Lawsuit Against Public
Participation” (SLAPP) refers to litigation instituted not to
redress legitimate wrongs, but instead to “dissuade or punish”
the defendant's First Amendment exercise of rights through
the delay, distraction, and financial burden of defending the
suit. Morse Bros., Inc. v. Webster, 2001 ME 70, ¶ 10, 772 A.2d
842 (quotation marks omitted). Maine's anti-SLAPP statute,
14 M.R.S. § 556, purports to provide a means for the swift
dismissal of such lawsuits early in the litigation as a safeguard
on the defendant's First Amendment right to petition:


When a moving party asserts that the civil claims,
counterclaims or cross claims against the moving party are
based on the moving party's exercise of the moving party's
right of petition under the Constitution of the United States
or the Constitution of Maine, the moving party may bring
a special motion to dismiss. The special motion may be
advanced on the docket and receive priority over other
cases when the court determines that the interests of justice
so require. The court shall grant the special motion, unless
the party against whom the special motion is made shows
that the moving party's exercise of its right of petition was
devoid of any reasonable factual support or any arguable
basis in law and that the moving party's acts caused actual
injury to the responding party. In making its determination,
the court shall consider the pleading and supporting and
opposing affidavits stating the facts upon which the liability
or defense is based.


The Attorney General on the Attorney General's behalf
or on behalf of any government agency or subdivision to
which the moving party's acts were directed may intervene
to defend or otherwise support the moving party on the
special motion.


All discovery proceedings are stayed upon the filing of the
special motion under this section, except that the court, on
motion and after a hearing and for good cause shown, may
order that specified discovery be conducted. The stay of
discovery remains in effect until notice of entry of the order
ruling on the special motion.


The special motion to dismiss may be filed within 60 days
of the service of the complaint or, in the court's discretion,
at any later time upon terms the court determines proper.


If the court grants a special motion to dismiss, the court may
award the moving party costs and reasonable attorney's
fees, including those incurred for the special motion and
any related discovery matters. This section does not affect
or preclude the right of the moving party to any remedy
otherwise authorized by law.


*1195  As used in this section, “a party's exercise of
its right of petition” means any written or oral statement
made before or submitted to a legislative, executive or
judicial body, or any other governmental proceeding; any
written or oral statement made in connection with an issue
under consideration or review by a legislative, executive or
judicial body, or any other governmental proceeding; any
statement reasonably likely to encourage consideration or
review of an issue by a legislative, executive or judicial
body, or any other governmental proceeding; any statement
reasonably likely to enlist public participation in an effort
to effect such consideration; or any other statement falling
within constitutional protection of the right to petition
government.


14 M.R.S. § 556; see Maietta Constr., Inc. v. Wainwright,
2004 ME 53, ¶ 6, 847 A.2d 1169.


[¶ 5] Despite an extensive statement regarding the purpose
and effect of the anti-SLAPP law, section 556 has left some
gaps in direction regarding its application that we and the
trial courts have attempted to address on a case-by-case basis
as issues arise. Of particular relevance to this appeal is the
question of how, in the course of the mandated expedited
consideration of the special motion to dismiss, a court should
resolve any factual disputes.


[¶ 6] The First Amendment guarantees the “freedom of
speech” and “the right of the people ... to petition the
Government for a redress of grievances.” U.S. Const. amend.
I; see U.S. Const. amend. XIV; Me. Const. art. I, § 4; Cent.
Me. Power Co. v. Pub. Utils. Comm'n, 1999 ME 119, ¶ 8, 734
A.2d 1120 (stating that “[t]he First Amendment to the United
States Constitution [is] applicable to the states through the
Due Process Clause of the Fourteen Amendment”). Within
the right to petition is also found the right to access courts
to seek redress for claimed injuries. U.S. Const. amend. I;
Me. Const. art. I, § 19; McDonald v. Smith, 472 U.S. 479,
482–83, 105 S.Ct. 2787, 86 L.Ed.2d 384 (1985); Nader v.
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Me. Democratic Party (Nader I ), 2012 ME 57, ¶¶ 20–25, 41
A.3d 551. Any application of the anti-SLAPP statute to actual
petitioning activity creates tension between at least these two
coexistent constitutional rights. Therefore, when considering
a motion to dismiss pursuant to section 556, a court must
attempt to recognize and protect both the defendant's actions
that might constitute an exercise of his First Amendment right
to petition—here, Davis's statements about Gaudette's alleged
involvement in illegal and immoral acts—and the plaintiff's,
Gaudette's, right of access to the courts to seek redress for


those same actions.4 See Nader I, 2012 ME 57, ¶¶ 20–25, 41
A.3d 551; Morse Bros., 2001 ME 70, ¶ 15 n.2, 772 A.2d 842.


[¶ 7] In the twenty-two years since its first enactment, see P.L.
1995, ch. 413, § 1 (effective Sept. 29, 1995), we have had
occasion to consider the anti-SLAPP statute on fewer than ten
occasions—in Morse Brothers, 2001 ME 70, 772 A.2d 842;
Maietta Construction, 2004 ME 53, 847 A.2d 1169; Schelling
v. Lindell, 2008 ME 59, 942 A.2d 1226; Nader I, 2012 ME
57, 41 A.3d 551; Nader v. Maine Democratic Party (Nader
II ), 2013 ME 51, 66 A.3d 571; Bradbury v. City of Eastport,
2013 ME 72, 72 A.3d 512; Town of Madawaska v. Cayer,
2014 ME 121, 103 A.3d 547; and *1196  Camden National
Bank v. Weintraub, 2016 ME 101, 143 A.3d 788. Although the
basic procedure dictated by section 556 has remained constant
throughout these prior decisions, we have made changing
pronouncements on certain aspects of anti-SLAPP practice on
which the statute is silent.


[¶ 8] We have consistently specified a shifting assignment
of burdens. Weintraub, 2016 ME 101, ¶ 8, 143 A.3d 788;
Morse Bros., 2001 ME 70, ¶¶ 19–20, 772 A.2d 842. It is
first the moving party's (generally, the defendant's) burden to
establish, as a matter of law, that “the claims against [him] are
based on [his] exercise of the right to petition pursuant to the


federal or state constitutions.”5 Morse Bros., 2001 ME 70, ¶
19, 772 A.2d 842; see Nader II, 2013 ME 51, ¶ 12 n.9, 66
A.3d 571. If the moving party does not meet that burden, the
anti-SLAPP statute does not apply and the special motion to
dismiss must be denied without any further inquiry into the
nonmoving party's anti-SLAPP filings. Nader I, 2012 ME 57,
¶ 15, 41 A.3d 551.


[¶ 9] If the moving party establishes that the activity that is
the subject of the litigation constitutes petitioning activity,
and thereby that the anti-SLAPP statute applies, the burden
then shifts to the nonmoving party (generally, the plaintiff
in the underlying suit) to establish that although petitioning
activity is at issue, that petitioning activity (1) “was devoid of


any reasonable factual support or any arguable basis in law”
and (2) “caused actual injury to the [nonmoving] party.” 14
M.R.S. § 556; see Morse Bros., 2001 ME 70, ¶ 20, 772 A.2d
842.


[¶ 10] Applying the process we created in earlier opinions, to
meet their respective burdens in the trial court, both parties
relied solely on the pleadings and affidavits submitted in
advancing or opposing the special motion to dismiss. See 14
M.R.S. § 556; Morse Bros., 2001 ME 70, ¶ 17, 772 A.2d 842.


[¶ 11] The portion of the analysis that we have modified is the
standard by which those pleadings and affidavits are reviewed
by the trial court, and by us. In Morse Brothers, we held
that “[b]ecause the special motion [to dismiss] requires the
consideration of both pleadings and affidavits, the standard of
review should resemble the standard for reviewing a motion
for summary judgment.” 2001 ME 70, ¶ 17, 772 A.2d 842.
According to that standard, the trial court was tasked with
“view[ing] the evidence in the light most favorable to the
moving party because the [nonmoving] party bears the burden
of proof when the statute applies”—that is, in the face of
conflicting facts, the court must grant the special motion to
dismiss the action. *1197  Id. ¶ 18. Three years later, we
applied the same standard in Maietta Construction, 2004 ME
53, ¶ 8, 847 A.2d 1169.


[¶ 12] In Nader I, we changed course and articulated a review
standard by which the nonmoving party was required to
demonstrate only “prima facie evidence to support its burden
of showing that the moving party's petitioning activity was
devoid of any reasonable factual support or any arguable
basis in law and that the moving party's acts caused actual
injury to the [nonmoving] party.” 2012 ME 57, ¶ 33, 41 A.3d
551 (quotation marks omitted). A prima facie standard is a
low one, and requires only “some evidence” on the required
elements of proof and does not depend on the reliability or
credibility of that evidence. Id. ¶¶ 34–35 (quotation marks
omitted); cf. Nader II, 2013 ME 51, ¶ 19, 66 A.3d 571
(cautioning that “averments made on information and belief”
do not satisfy a prima facie burden, and the attesting party
must instead provide some admissible evidence (quotation
marks omitted)). Further, the plaintiff needed only to meet this
burden as to any one of the petitioning activities at issue, and
was not obligated to establish prima facie evidence that all of
the defendant's petitioning activities were devoid of a factual


or reasonable basis and caused actual injury.6 Nader I, 2012
ME 57, ¶ 36, 41 A.3d 551; see Nader II, 2013 ME 51, ¶ 14,
66 A.3d 571 (applying the standard as enunciated in Nader I
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); see also Weintraub, 2016 ME 101, ¶¶ 10–11, 143 A.3d 788
(same); Cayer, 2014 ME 121, ¶ 9, 103 A.3d 547 (same).


[¶ 13] The shift from the Morse Brothers standard to the
Nader I standard represented an adjustment in the balancing
of the protections afforded within anti-SLAPP procedure.
Pursuant to the practice established by Morse Brothers, 2001
ME 70, ¶ 18, 772 A.2d 842, when conflicting facts were
alleged, the court was required to grant the special motion to
dismiss the action. As a result, the Morse Brothers process
provided greater protection to the right to petition than to
the right to access the courts. According to the standard we
adopted in Nader I, 2012 ME 57, ¶¶ 30, 35, 41 A.3d 551,
however, when conflicting facts were alleged, the court was
required to deny the special motion to dismiss and allow the
matter to proceed to trial. Thus, the Nader I standard afforded
greater protection to the right to access the courts than to the
right to petition.


[¶ 14] We now conclude that neither system, by itself,
provides sufficient protection for the due process rights of
both the plaintiff and the defendant: the Morse Brothers
standard provides virtually no protection for the right to seek
redress for harms through suit, and the Nader I standard
results in a pronounced dilution of the Legislature's apparent
objective in enacting the anti-SLAPP statute—the prompt
dismissal of lawsuits that threaten a defendant's right to
petition.


[¶ 15] We therefore return, as we must in any statutory
interpretation matter, to the plain language of section 556, see
Weintraub, 2016 ME 101, ¶ 9, 143 A.3d 788, and in particular,
to its mandate that “[t]he court shall grant the special motion
[to dismiss], unless the party against whom the special motion
is made shows” the necessary criteria, i.e., “that the moving
party's exercise of its right of petition *1198  was devoid of
any reasonable factual support or any arguable basis in law
and that the moving party's acts caused actual injury to the
[nonmoving] party,” 14 M.R.S. § 556 (emphases added). As
written, section 556 places the burden on the nonmoving party
to “show[ ]” that the petitioning activity was baseless. It also
sets out as the default that the matter “shall” be dismissed
if the moving party has established that it is petitioning
activity at issue. 14 M.R.S. § 556. By this plain language,
the Legislature has demonstrated its intention to grant strong
protection to petitioning activity, and indeed, perhaps stronger
protection to petitioning activity than the competing right to
seek relief from the court. We cannot, however, provide no
protection for the right to seek redress in court.


[¶ 16] We therefore clarify that the following procedure is to
apply in matters in which the anti-SLAPP statute is raised.
First, as always, the defendant must file a special motion to
dismiss and establish, based on the pleadings and affidavits,
that “the claims against [him] are based on [his] exercise of the
right to petition pursuant to the federal or state constitutions.”
Morse Bros., 2001 ME 70, ¶ 19, 772 A.2d 842. That it is
petitioning activity at issue, and that the anti-SLAPP statute
therefore applies, is purely a question of law for the court's
decision. Nader II, 2013 ME 51, ¶ 12 n.9, 66 A.3d 571. If
the moving party filing the special motion to dismiss does not
establish that the claims are based on his or her petitioning
activity as a matter of law, the court must deny the special
motion to dismiss without any need to review any opposition
by the plaintiff. Nader I, 2012 ME 57, ¶ 15, 41 A.3d 551.


[¶ 17] If the court agrees that the defendant has met this
burden as a matter of law, the court must then consider
the plaintiff's opposition to the special motion to dismiss.
Id. ¶ 16. As set out in Nader I, and in accordance with
section 556, it is the plaintiff's burden to establish, through
the pleadings and affidavits, prima facie evidence that the
defendant's petitioning activity was “devoid of any reasonable
factual support or any arguable basis in law” and that the
defendant's petitioning activity “caused actual injury” to the
plaintiff. Id. ¶¶ 16, 29–38 (quotation marks omitted). If the
plaintiff fails to meet any portion of this prima facie burden—
either by the absence of the minimum amount of evidence on
either element or based on some other legal insufficiency, see,
e.g., Nader II, 2013 ME 51, ¶¶ 19–25, 66 A.3d 571; Schelling,
2008 ME 59, ¶¶ 17–27, 942 A.2d 1226—the special motion
to dismiss must be granted, either partially or wholly, with no
additional procedure. 14 M.R.S. § 556; see Nader I, 2012 ME
57, ¶ 37, 41 A.3d 551.


[¶ 18] We now hold, however, contrary to what we indicated
in Nader I, 2012 ME 57, ¶ 30, 41 A.3d 551, that if
the plaintiff meets this prima facie burden for any or all
of the defendant's petitioning activities, the special motion
to dismiss is not then automatically denied. Rather, we
establish an additional procedural component whereby, on
motion by either party, (1) the court permits the parties to
undertake a brief period of limited discovery, the terms of
which are determined by the court after a case management
hearing, and (2) at the conclusion of that limited discovery


period, the court conducts an evidentiary hearing.7 At the
evidentiary hearing, it is the plaintiff's burden to establish,
by a preponderance of the evidence, each of the elements
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for opposing *1199  the dismissal on anti-SLAPP grounds
for which he successfully made out his prima facie case—
that the defendant's petitioning activity was devoid of factual
support or an arguable legal basis and that the petitioning


activity caused the plaintiff actual injury.8 See 14 M.R.S. §
556; Nader I, 2012 ME 57, ¶ 33, 41 A.3d 551. If neither party
requests discovery and/or the evidentiary hearing, however,
the court shall decide whether the plaintiff has met this burden
by a preponderance of the evidence based only on the parties'
submissions in seeking and opposing the special motion to
dismiss.


[¶ 19] To protect the defendant from the type of generalized
and burdensome discovery that the anti-SLAPP statute was
meant to obviate, the trial court must strictly limit the scope
of both discovery and the hearing itself in two ways. First,
the issues the parties may be allowed to conduct discovery on
or litigate are strictly limited to the elements of the plaintiff's
burden in opposing the anti-SLAPP motion—whether the
defendant's petitioning activity was “devoid of any reasonable
factual support or any arguable basis in law” and whether
the activity “caused actual injury” to the plaintiff. 14 M.R.S.
§ 556; see Nader I, 2012 ME 57, ¶ 33, 41 A.3d 551. We
emphasize that these elements are distinguishable from the
elements of the plaintiff's burden on his underlying causes
of action; discovery and evidence that pertain to the causes
of action themselves are not relevant at this stage of the
proceeding, and only become relevant if the plaintiff survives
the evidentiary hearing on the anti-SLAPP motion.


[¶ 20] Second, neither discovery nor the hearing may address
any petitioning activity for which the plaintiff's prima facie
burden was not met. As we held in Nader I, to survive
the special motion to dismiss, the plaintiff must meet his
prima facie burden as to any one of the petitioning activities
at issue, and is not required to establish that all of the
defendant's petitioning activities were devoid of a factual
or legal basis and caused actual injury. 2012 ME 57, ¶ 36,
41 A.3d 551. However, the plaintiff shall not be permitted
to investigate or litigate facts surrounding those petitioning
activities for which he was unable to establish prima facie
evidence because those activities may form no further basis
for the plaintiff's opposition to the anti-SLAPP motion or the
remaining litigation on the plaintiff's underlying complaint.


[¶ 21] We reiterate that this evidentiary hearing is not, in
any way, intended to be a decision on the merits of those
causes of action for which the plaintiff has met his prima facie
burden, and that the only decision to be reached by the trial


court is whether the plaintiff establishes, by a preponderance
of the evidence, the two elements required by section 556.
If the court finds that the plaintiff has not met that burden
by a preponderance of the evidence for any of the plaintiff's
actions, the court must grant the special motion to dismiss as
to those actions. See 14 M.R.S. § 556. On the other hand, the
plaintiff will be permitted to proceed with the merits of his
complaint as to those acts for which the *1200  court finds
the plaintiff has met his burden by a preponderance of the
evidence.


[¶ 22] Although section 556 does not require this additional
procedure, neither does it prohibit it. This procedure best
preserves all of the constitutional rights at issue and affords
both parties additional due process, while also serving the
legislative intent we glean from the plain language of section
556—to provide additional protection to the right to petition.
It maintains the burden of proof with the plaintiff according
to the elements set out in section 556. It forces the plaintiff
to meet his burden for each of the defendant's discrete
petitioning acts. It winnows the acts for which the plaintiff
may maintain the lawsuit to those that the plaintiff can
“show[ ],” pursuant to section 556, were both devoid of a
legal or factual basis and caused the plaintiff actual injury.
It is similar to the procedure for other dispositive motions,
with which we were concerned in Nader I, 2012 ME 57, ¶
33, 41 A.3d 551. It allows the trial court to grant an early
and swift dismissal as a matter of law in those instances
in which the plaintiff cannot meet this burden on even a
prima facie basis without ever having to undergo anti-SLAPP
discovery or an evidentiary hearing. It thereby preserves for
the court's decision, as a matter of proof by a preponderance
of the evidence, any legitimate factual dispute about anti-
SLAPP protection, a decision best undertaken in the first
instance by the trial court. In short, the considerations we
expressed in both Morse Brothers and Nader I remain viable,
and, rather than making another abrupt change, we address
these considerations by extending the procedure we adopted


in Nader I.9


[¶ 23] We turn now to the case before us. With his
special motion to dismiss, Davis argued and attested that
his actions that formed the basis of Gaudette's complaint—
Davis's statements regarding the sexual abuse investigation
—constituted petitioning activity in that they were intended
to “inform an ongoing public discussion and investigation
into allegations of sexual abuse of minors by members of
the Biddeford Police Department between the 1980s and the
early 2000s, as well as the handling of such allegations by the
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Maine Attorney General's Office.” The court determined that
“Davis's statements clearly fit within the broad definition of
petitioning activity” and that the anti-SLAPP statute therefore
applied as a matter of law. We do not disturb this legal
conclusion. See Nader II, 2013 ME 51, ¶ 12 & n.9, 66 A.3d
571.


*1201  [¶ 24] The burden then shifted to Gaudette. See
Weintraub, 2016 ME 101, ¶ 8, 143 A.3d 788; Morse Bros.,
2001 ME 70, ¶ 20, 772 A.2d 842. The court first determined
that an affidavit submitted by Gaudette, in which the Assistant
Attorney General who had prosecuted Gaudette attested that
certain of Davis's statements were “totally false,” provided
sufficient evidence to meet Gaudette's burden of producing
prima facie evidence that Davis's statements were devoid
of factual or legal support. As to actual injury, the court
concluded that Gaudette had established—and Davis has not
challenged—that Gaudette provided sufficient prima facie
evidence that Davis's statements caused Gaudette actual
injury in the form of lost income and physical and mental
injury.


[¶ 25] This analysis of Gaudette's opposition started and
ended (at the time, properly) with the prima facie standard that
we set out in Nader I. We must therefore remand the matter to
the Superior Court for it to reconsider Gaudette's opposition
according to the procedure and standards we now set forth,
including by allowing Gaudette to submit any additional


materials necessary to comply with this new procedure.10


Given this decision, we also deny Gaudette's motion seeking
treble costs and expenses, including attorney fees, pursuant to
M.R. App. P. 13(f).


The entry is:


Judgment vacated. Remanded for further proceedings
consistent with this opinion.


JABAR, J., dissenting.
[¶ 26] I respectfully dissent because the new procedures
that the Court establishes defeat the purpose of the
legislation, create unconstitutional impediments to potentially
meritorious causes of action, and place an undue burden
upon litigants in derogation of established common law by
screening what would otherwise be meritorious cases.


[¶ 27] Almost five years ago, we held that when a party
makes a special motion to dismiss pursuant to 14 M.R.S. §


556 (2016), the nonmoving party must make a prima facie
showing that any of the petitioning activities by the moving
parties were devoid of reasonable factual support or arguable
basis in law, and that the nonmoving party suffered an actual
injury. Nader v. Me. Democratic Party (Nader I ), 2012 ME
57, ¶ 38, 41 A.3d 551. The Court now abandons our case
law, creating an additional mandatory evidentiary hearing that
places the burden of proof upon the plaintiff to establish,
by a preponderance of the evidence, that the defendant's
petitioning acts were devoid of any factual support or arguable
basis in law and caused actual injury. Court's Opinion ¶ 17.
This required showing necessarily implicates the merits of the
case.


A. Legislative Intent


[¶ 28] I agree with the Court insofar as it recognizes that
application of the anti-SLAPP statute creates tension between
the coexisting constitutional rights to petition and to access
the courts. Court's Opinion ¶ 6. However, I disagree with
the Court's assumption that the Legislature's intent to balance
these rights is apparent from the face of the statute. Rather
than attempting to grant “stronger protection *1202  to
petitioning activity than the competing right to seek relief
from the court,” as the Court suggests, Court's Opinion ¶¶
15–16, the Legislature's intent is only to protect petitioning
activity against meritless cases. Contrary to the Court's
conclusion, the face of the statute does not require us to
balance the right to petition with the right of access to the
courts.


[¶ 29] The plain language of the statute states that a “court
shall grant the special motion, unless the party against whom
the special motion is made shows that the moving party's
exercise of its right of petition” meets the two statutory
criteria: that the moving party's exercise of the right to
petition “was devoid of any reasonable factual support or
any arguable basis in law[,] and that the moving party's acts
caused actual injury.” 14 M.R.S. § 556. Before the court
reaches its decision, “upon the filing of the special motion,”
“discovery proceedings are stayed,” essentially placing the
litigation on pause while the court determines whether the
case may move forward. Id. The intent of the Legislature was
to avoid unnecessary litigation due to meritless cases brought
for reasons other than the interests of justice or restoration for
injury.


[¶ 30] The statute does not weigh the right of petition against
the right of access to the courts. The nonmoving party's right
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of access to the courts is not mentioned in the statute, and
is only implied to the extent that he or she must make the
showing required by the statute or face dismissal. The statute
draws no comparison between these rights. The only tension
between them is created by application of the statute, rather
than its plain language. The statute is an expedited procedural
mechanism to weed out meritless cases when the defendant
is engaged in activities protected by the First Amendment.
A litigant has a constitutional right to access the courts
even when suing a defendant on the basis of the defendant's
petitioning activity, as long as it is a meritorious case.


[¶ 31] Instead of adding our own speculations, we should
now affirm our previous understanding of the legislative
intent of the anti-SLAPP statute. We have previously
noted that “[b]ecause winning is not a SLAPP plaintiff's
primary motivation, defendants' traditional safeguards against
meritless actions ... are inadequate.” Morse Bros., Inc. v.
Webster, 2001 ME 70, ¶ 10, 772 A.2d 842 (quotation
marks omitted). The special motion, therefore, “is a statutory
creature designed to protect certain defendants from meritless
litigation.” Id. ¶ 15. “[C]ontinued litigation,” not access to
the courts, is the “harm that the statute seeks to prevent.” Id.
“The special motion to dismiss created by the anti-SLAPP
statute is intended ... to dispose of baseless lawsuits that are
brought not to vindicate the plaintiff's rights but to punish the
defendant for exercising her constitutional right to petition
the government ....” Nader I, 2012 ME 57, ¶ 42, 41 A.3d
551 (Silver, J., concurring); see also Maietta Constr., Inc. v.
Wainwright, 2004 ME 53, ¶ 6, 847 A.2d 1169.


[¶ 32] Other courts agree. In interpreting a Massachusetts anti-
SLAPP statute, which this Court has noted is “nearly identical
to 14 M.R.S. § 556,” Nader I, 2012 ME 57, ¶ 22, 41 A.3d
551 (Alexander, J., majority), the Massachusetts Supreme
Judicial Court recognized that the “apparent purpose of the
anti-SLAPP statute [is] to dispose expeditiously of meritless
lawsuits that may chill petitioning activity.” Duracraft Corp.
v. Holmes Prods. Corp., 427 Mass. 156, 691 N.E.2d 935,
943 (1998). There, the Massachusetts Supreme Judicial Court
noted that the statute in fact impinged on the adverse party's
right to petition. See id.


*1203  [¶ 33] Rather than deducing the legislative intent of
the statute and using it as the basis of our analysis, the Court
has misconstrued the purpose of the statute, taken on the job
of the Legislature and invented a burdensome new procedure.
It requires the trial court to hold an evidentiary hearing
and to weigh evidence, fact-finding neither required by the


statute nor in line with the Legislature's intent. Additionally,
the trial court must on its own authority decide whether
the plaintiff has met the burden by a preponderance of the
evidence. Court's Opinion ¶ 18. This defeats the purpose
of the statute: to provide for expedited consideration of a
plaintiff's allegations and minimize litigation costs associated
with meritless suits. See Bradbury v. City of Eastport, 2013
ME 72, ¶ 18, 72 A.3d 512. We should defer to the Legislature
to make such significant changes to the statute.


B. Constitutional Violations


[¶ 34] The Court's creation of an evidentiary hearing presents
conflicts with the Maine Constitution. Article I, section 19 of
the Maine Constitution provides that “[e]very person, for an
injury inflicted on the person or on the person's reputation,
property or immunities, shall have remedy by due course of
law; and right and justice shall be administered freely and
without sale, completely and without denial, promptly and
without delay.” Similarly, article I, section 20 “guarantees
to parties in all civil suits the right to a jury trial, except
where by the common law and Massachusetts statutory law
that existed prior to the adoption of the Maine Constitution
in 1820 such cases were decided without a jury.” City of
Portland v. DePaolo, 531 A.2d 669, 670 (Me. 1987). Because
the Court now requires fact-finding by an evidentiary hearing
that addresses the merits of a case without providing litigants
with access to a jury, the new anti-SLAPP procedure violates
the Maine Constitution.


[¶ 35] The First Circuit, in addressing Maine's anti-SLAPP
statute, upheld its application in the face of a due process
challenge. Godin v. Schencks, 629 F.3d 79, 81–82 (1st Cir.
2010). The court noted that article I, section 20 of the
Maine Constitution is an analogue to the Seventh Amendment


of the United States Constitution,11 and that because the
anti-SLAPP statute “is a relatively young statute, not much
construed by the state courts, ... there is no reason to think
the state courts would construe [the statute] so as to be
incompatible with the Seventh Amendment.” Id. at 90 n.18.
However, the court did express concern that “to the extent it
might be read to allow ... a judge to resolve a disputed material
issue of fact, [the statute] would then preclude a party from
exercising its Seventh Amendment rights to trial by jury on
disputed issues of material fact.” Id.


[¶ 36] The United States District Court for the District of
Massachusetts, remarking upon our holding in Nader I, stated
that the “Supreme Judicial Court of Maine got it right.” Hi–
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Tech Pharms., Inc. v. Cohen, 208 F.Supp.3d 350, 354–55 (D.
Mass. 2016). The court reasoned that requiring “more than
a prima facie showing that ... petitioning activities ha[ve] no
reasonable basis in fact or law ... would *1204  necessarily
impinge on the parties' Seventh Amendment right to a jury
trial,” because it “would require [the court] to make factual
findings and credibility determinations that the Constitution
reserves to a properly constituted jury of the people.” Id., 208
F.Supp.3d at 354–55. The court there emphasized that if it
were required to make findings by a preponderance of the
evidence, it would have to “decide which of the affidavits
submitted by the parties in connection with the special motion
to dismiss it believed.” Id., 208 F.Supp.3d at 354–55. “Such
findings are reserved to the fact-finder and, absent the parties'
waiver of their right to a trial by jury, are not properly
within the [c]ourt's domain.” Id. Finally, the court noted that
“[i]mposing a low bar on plaintiffs ... also comports with
the purpose of [anti-SLAPP] legislation, which is only to
prevent meritless suits from imposing significant litigation
costs and chilling protected speech.” Id., 208 F.Supp.3d at
355–57 (emphasis and quotation marks omitted).


[¶ 37] Similarly, the Washington Supreme Court has held
that an anti-SLAPP statute requiring a trial judge to make
a factual determination by clear and convincing evidence
of the probability of the plaintiff prevailing on his or her
claim is unconstitutional. Davis v. Cox, 183 Wash.2d 269,
351 P.3d 862, 873–74 (2015). Because such a statute “creates
a truncated adjudication of the merits of a plaintiff's claim,
including nonfrivolous factual issues, without a trial,” it


violates the right to trial by jury.12 Id. at 874.


[¶ 38] For the same reasons why the First Circuit expressed
concern with our anti-SLAPP statute, the District of
Massachusetts upheld a preliminary prima facie showing
under the Massachusetts anti-SLAPP statute, and the
Washington Supreme Court held the Washington anti-SLAPP
statute to be unconstitutional, the new procedure the Court has
created for our anti-SLAPP law is unconstitutional. Imposing
an additional burden of proof upon the plaintiff, to prove facts
by a preponderance of the evidence, requires that the trial
court evaluate evidentiary issues that are more than likely to
be in dispute. The trial court will be forced to weigh evidence
that, in the best-case scenario, has been developed through
limited discovery, and in the worst-case scenario has been
appropriated from the parties' filings surrounding the motion
to dismiss. The former instance replaces a jury with a judge
relying upon a scanty factual record, and the latter replaces the


jury with a judge relying upon possibly as little as the motions
themselves.


[¶ 39] For the above reasons, the Court's invented procedure
abrogates litigants' rights of access to justice and the right to
a jury trial on what could be meritorious factual disputes.


C. Nader I


[¶ 40] Since 2012, we have applied a burden of proof that
complies with the plain meaning of the anti-SLAPP statute,
the legislative intent of the statute, and our Constitution.
In Nader I, we recognized that the “converse summary-
judgment-like standard” developed in Morse Brothers, 2001
ME 70, 772 A.2d 842, and applied in Maietta Construction,
2004 ME 53, 847 A.2d 1169, “burden[ed] the constitutional
rights at issue” when assessing a *1205  section 556 special
motion to dismiss. 2012 ME 57, ¶¶ 32–33, 41 A.3d 551.
We therefore held that section 556 “requires only that the
nonmoving party provide prima facie evidence to support its
burden of showing that the moving party's petitioning activity
was ‘devoid of any reasonable factual support or any arguable
basis in law and that the moving party's acts caused actual
injury to the responding party.’ ” Id. ¶ 33 (quoting 14 M.R.S.
§ 556). We stated that “a nonmoving party's action or claim
should be allowed to proceed unless the nonmoving party ...
by pleading or affidavits, fails to make a prima facie showing
that any, rather than all, of the petitioning activities ... were
devoid of any reasonable factual support or arguable basis in
law.” Id. ¶ 36.


[¶ 41] The prima facie showing that we established in Nader
I avoided the constitutional impediments that the Court's
newly-established procedure creates. We recognized in Nader
I that the statute was not intended as a substantive abrogation
of common law causes of action, rather, it was a procedural
mechanism to be treated like other dispositive motions. See
id. ¶ 30. The Legislature retains the power to determine which
types of claims are available in court by limiting or even


abolishing common law tort claims and causes of action.13


See Peters v. Saft, 597 A.2d 50, 52–54 (Me. 1991); Curtis v.
Lehigh Footwear, Inc., 516 A.2d 558, 560 (Me. 1986). But
any subrogation by the Legislature of a common law cause of
action needs to be clearly stated on the face of the statute. See
State Farm Mut. Auto. Ins. Co. v. Koshy, 2010 ME 44, ¶ 34,
995 A.2d 651 (“We will not interpret an ambiguous statute
to be in derogation of the common law unless the Legislature
clearly expressed the intent to diverge from the common
law by the clear and unambiguous language of the statute
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or by necessary implication.”) The Legislature did not do so
here. Maine's anti-SLAPP statute is a procedural mechanism
not intended to substantively affect any existing common
law cause of action. See Bradbury v. City of Eastport, 2013
ME 72, ¶ 9, 72 A.3d 512 (“The purpose of the anti-SLAPP
statute and the special motion to dismiss is to provide a
procedural mechanism to dispose of baseless lawsuits that are
brought not to vindicate the plaintiff's rights but to punish the
defendant ....” (quotation marks omitted)).


[¶ 42] The holding in Nader I was “consistent with usual
motion-to-dismiss practice,” specifically because—unlike the
new procedure—it permitted the trial court “to infer that the
allegations in a plaintiff's complaint and factual statements
in any affidavits responding to a special motion to dismiss
are true.” Nader I, 2012 ME 57, ¶ 33, 41 A.3d 551. That
was, and continues to be, the correct approach. Justice Silver,
writing in concurrence in that case, noted that “the Court
must continue to view this statute as a procedural mechanism
consistent with other dispositive motions rather than as a
substantive burden on a plaintiff's ability to bring a valid


cause of action.”14 Id. ¶ 40 (Silver, J., concurring). In *1206
creating an extra step not called for by the statute, there
is an increased danger of the statute preventing otherwise
meritorious cases from reaching a jury. Under the Court's new
procedure, legitimate, meritorious claims brought in good
faith may be barred regardless of whether a plaintiff would
be able to meet his or her burden on a motion to dismiss or a
motion for summary judgment that would be brought during
the regular course of a lawsuit.


[¶ 43] As applied in this case, the application of the Court's
new requirement of an evidentiary hearing substantially
affects a traditional common law cause of action: defamation.
The facts in this case would survive a motion for summary
judgment by the defendant, where Gaudette would benefit
from all favorable inferences and all disputed issues of fact
would be left to the determination of the jury. See M.R. Civ. P.
56. However, under this new fact-finding procedure, a judge
could dismiss the action upon a factual determination made by
a preponderance of the evidence, despite Gaudette disputing
those facts.


[¶ 44] Requiring plaintiffs to prove the statutory elements by
a preponderance of the evidence in an evidentiary hearing
imposes a substantive burden that goes beyond what the
Court contemplated in Nader I. This new procedure burdens
the right of access to the courts guaranteed by the Maine
Constitution, and violates a litigant's constitutional right to a
jury trial. See Me. Const. art. I, §§ 19–20.


[¶ 45] For these reasons I disagree with the Court's holding
and the imposition of a new procedural step for trial courts
to undertake when faced with a special motion to dismiss
pursuant to Maine's anti-SLAPP statute. The significant
changes made to Maine's anti-SLAPP statute by the Court's
decision should be left to the Maine Legislature.


[¶ 46] I respectfully dissent.


All Citations


160 A.3d 1190, 2017 ME 86


Footnotes
1 Title 16 M.R.S. § 707 has since been amended, but that amendment does not affect this appeal. P.L. 2015, ch. 354, §


2 (effective Oct. 15, 2015) (codified at 16 M.R.S. § 707 (2016)).


2 Title 16 M.R.S. § 806 has since been amended, but that amendment does not affect this appeal. P.L. 2015, ch. 411, §§
1–2 (effective July 29, 2016) (codified at 16 M.R.S. § 806 (2016)).


3 We have recognized the right to immediately appeal from the denial of a special motion to dismiss on anti-SLAPP grounds,
notwithstanding the lack of a final judgment on the underlying complaint. Schelling v. Lindell, 2008 ME 59, ¶ 8, 942 A.2d
1226.


4 Depending on the activity at issue, other constitutional rights may also be implicated, such as the right of access to the
ballot. See Nader v. Me. Democratic Party (Nader I ), 2012 ME 57, ¶¶ 26–27 & n.11, 41 A.3d 551.


5 As we have noted, the anti-SLAPP statute was primarily intended to address citizen objections in land matters: “The
typical mischief that the anti-SLAPP legislation intended to remedy was lawsuits directed at individual citizens of modest
means for speaking publicly against development projects.” Morse Bros., Inc. v. Webster, 2001 ME 70, ¶ 10, 772 A.2d
842 (alteration omitted) (quotation marks omitted); see Town of Madawaska v. Cayer, 2014 ME 121, ¶ 13, 103 A.3d 547
(noting that the “classic anti-SLAPP case[ ]” is one in which “citizens who publicly oppose development projects are sued
by companies or other citizens”); Maietta Constr., Inc. v. Wainwright, 2004 ME 53, ¶ 7, 847 A.2d 1169.
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Because of the broad language chosen by the Legislature to define petitioning activity, however, we have been presented
with a series of anti-SLAPP matters in which the plaintiff is suing the defendant for some form of defamation, and in which
the plaintiff primarily claims to have suffered emotional distress, loss of sleep, embarrassment and humiliation, and the
like. E.g., Camden Nat'l Bank v. Weintraub, 2016 ME 101, ¶ 3, 143 A.3d 788; Nader I, 2012 ME 57, ¶¶ 5–9, 41 A.3d 551;
Schelling, 2008 ME 59, ¶ 5, 942 A.2d 1226; Maietta Constr., 2004 ME 53, ¶¶ 4, 9–10, 847 A.2d 1169.


6 In Morse Brothers, we stated that on appeal, we review the denial of a special motion to dismiss on anti-SLAPP grounds
for an abuse of discretion or error of law. 2001 ME 70, ¶ 18, 772 A.2d 842. Twelve years later, we held instead that our
review is de novo, founded as it is on the statutory interpretation of section 556, and that the abuse of discretion standard
did not apply. Nader v. Me. Democratic Party (Nader II ), 2013 ME 51, ¶ 12 n.9, 66 A.3d 571.


7 This procedure comports with and satisfies the discovery provisions in the third and fifth paragraphs of 14 M.R.S. § 556
(2016), including the requirement of “good cause.”


8 On appeal, we will therefore review any findings of fact as we do for any factual determination—for clear error or, if the
plaintiff was unsuccessful in meeting his burden by a preponderance of the evidence, to determine whether the trial court
was compelled to find in the plaintiff's favor. See St. Louis v. Wilkinson Law Offices, P.C., 2012 ME 116, ¶ 17, 55 A.3d
443. We also continue to embrace the standard of review on appeal as clarified in Nader II, and we therefore review the
trial court's ultimate decision on a special motion to dismiss on anti-SLAPP grounds de novo as a matter of law. 2013
ME 51, ¶ 12 & n.9, 66 A.3d 571.


9 Our shifting interpretations of the anti-SLAPP statute reflect our continuing struggle with the sweeping breadth of the
statute, particularly when compared to the anti-SLAPP statutes of other states. See, e.g., Cayer, 2014 ME 121, ¶ 14,
103 A.3d 547 (“Unlike statutes in some other states, Maine's anti-SLAPP statute does not expressly exempt government
enforcement actions from its application. Further, there is limited legislative history to shed light on the question of its
scope.” (footnote omitted)); Schelling, 2008 ME 59, ¶ 12, 942 A.2d 1226 (“As is clear from the language of section 556, the
Legislature intended to define in very broad terms those statements that are covered by the statute.”). Indeed, according
to the language chosen by the Legislature, section 556 provides protection not only for direct communication, petitions,
or requests by citizens to their government, but also for


any statement reasonably likely to encourage consideration or review of an issue by a legislative, executive or judicial
body, or any other governmental proceeding; any statement reasonably likely to enlist public participation in an effort
to effect such consideration; or any other statement falling within constitutional protection of the right to petition
government.


14 M.R.S. § 556. The statute's silence as to the particular means by which anti-SLAPP motions are meant to be decided
has created further difficulty.


10 We also take this opportunity to call to the attention of the court and the parties that a statement is defamatory only if
it is “of or concerning” a plaintiff (among other elements). Hudson v. Guy Gannett Broad. Co., 521 A.2d 714, 716 (Me.
1987) (quotation marks omitted); see Robinson v. Guy Gannett Publ'g Co., 297 F.Supp. 722, 725–26 (D. Me. 1969).
Thus, any statements made by Davis criticizing either the Assistant Attorney General or the grand jury process could not
constitute defamation of Gaudette by Davis.


11 The United States Constitution guarantees citizens the right to a trial by jury. U.S. Const. amend. VII. This right extends
to any action analogous to those for which individuals could seek relief in the courts at common law in 1791. See Curtis
v. Loether, 415 U.S. 189, 195–96, 94 S.Ct. 1005, 39 L.Ed.2d 260 (1974); see also Nat'l Labor Relations Bd. v. Jones &
Laughlin Steel Corp., 301 U.S. 1, 48, 57 S.Ct. 615, 81 L.Ed. 893 (1937). The Seventh Amendment of the United States
Constitution does not apply to the states. See, e.g., Vallavanti v. Armour & Co., 264 Mass. 337, 162 N.E. 689, 690 (1928).


12 The court noted that frivolous litigation and sham litigation are not constitutionally protected. Davis v. Cox, 183 Wash.2d
269, 351 P.3d 862, 873 (2015) (citing Bill Johnson's Rests. v. Nat'l Labor Relations Bd., 461 U.S. 731, 743, 103 S.Ct.
2161, 76 L.Ed.2d 277 (1983); BE & K Constr. Co. v. Nat'l Labor Relations Bd., 536 U.S. 516, 524–26, 122 S.Ct. 2390,
153 L.Ed.2d 499 (2002)).


13 The Legislature has acted to abolish causes of action in other contexts, such as alienation of affection claims, 14 M.R.S.
§ 301 (2016), and claims relating to recreational use of land, 14 M.R.S. § 159–A (2016).


14 “[N]ot only has this statute been used by different parties than those intended, but it has served an entirely different
purpose than the one intended. The ‘Goliath’ who abuses other forms of petitioning to harass ‘David’ has now adopted
the special motion to dismiss as another obstacle to throw in David's path when he legitimately seeks to petition the
court for redress.” Nader v. Me. Democratic Party (Nader I ), 2012 ME 57, ¶ 45, 41 A.3d 551 (Silver, J., concurring)
(explaining that the anti-SLAPP statute has “rarely, if ever,” been used to combat the types of meritless litigation it was
intended to combat).
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Restatement (Second) of Torts § 580A (1977)


Restatement of the Law - Torts  | October 2020 Update


Restatement (Second) of Torts


Division Five. Defamation


Chapter 24. Invasions of Interest in Reputation


Topic 8. Requirement of Fault


§ 580A Defamation of Public Official or Public Figure


Comment:
Reporter's Note
Case Citations - by Jurisdiction


 One who publishes a false and defamatory communication concerning a public official or public figure in regard
to his conduct, fitness or role in that capacity is subject to liability, if, but only if, he


 (a) knows that the statement is false and that it defames the other person, or
 (b) acts in reckless disregard of these matters.


Comment:


a. Constitutional restriction. The case of New York Times Co. v. Sullivan, 376 U.S. 254, held in 1964 that the Constitution of
the United States does not permit a public official who was defamed in regard to his conduct, fitness or role as public official
to maintain an action of defamation unless he proves that the defendant had knowledge of the falsity of the communication
or acted in reckless disregard of its truth or falsity. The source of this constitutional restriction is the First Amendment to the
Constitution, prohibiting any law “abridging the freedom of speech or of the press.” Held to be incorporated into the Fourteenth
Amendment, it thus applies to state law as well as to Federal law. The restriction is held to be based on “a profound national
commitment to the principle that debate on public issues should be uninhibited, robust and wide-open, and that it may well
include vehement, caustic and sometimes unpleasantly sharp attacks on government and public officials.”


This constitutional restriction bears some analogy to the traditional common law privilege of fair comment. That privilege has
now become obsolete insofar as its application is confined to a mere expression of opinion. See § 566, providing that a mere
expression of opinion without any express or implied defamatory statement of fact is no longer the subject of an action for
defamation. A minority common law rule had also applied the privilege of fair comment on public officials to false statements
of fact, and this is more closely related to the current constitutional restriction. The constitutional restriction has also been
supported on the grounds that it is an appropriate correlative to the previously existing rule that a public official has an absolute
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privilege to defame (see § 591), that a public official normally has a greater opportunity than private citizens to defend himself,
and that by taking the public position he has voluntarily submitted himself to the comments and statements of the public.


Subsequent Supreme Court cases have extended the knowledge-or-reckless-disregard rule to candidates for public office and
to public figures. While still other cases had seemed to indicate that the constitutional restriction on actions for defamation
extends even further, to any matter of public or general interest, the Court rejected this view and held that the reckless-disregard
rule deriving from the Federal Constitution applies only to public officials and public figures, in Gertz v. Robert Welch, Inc.,
(1974) 418 U.S. 323.


b. Public officials. The question of who is a public official so as to come within the constitutional restriction is one on which
Supreme Court rulings are controlling. The characterization of public official has been said by the Court to apply at least to those
governmental employees who have, or appear to the public to have, substantial responsibility for or control over the conduct of
governmental affairs; and it has added that the “position must be one which would invite public scrutiny of the person holding
it, entirely apart from the scrutiny and discussion occasioned by the particular charges in controversy.” By analogy to the fair-
comment cases, the protection would apparently not be confined to communications made inside the geographic area in which
the official has authority or by person subject to that authority.


The communication may appropriately deal with the official's qualifications for office and his performance in it. Most aspects
of his character and of his public conduct in general may be regarded as affecting his qualifications. The extent to which a
statement as to his private conduct should be treated as affecting him in his capacity as a public official cannot be reduced
to a specific rule of law. The determination depends upon both the nature of the office involved, with its responsibilities and
necessary qualifications, and the nature of the private conduct and the implications that it has as to his fitness for the office.
Thus a statement that the governor drinks himself into a drunken stupor at home every night much more clearly affects his
qualifications than a statement that a tax assessor keeps a secret collection of pornographic pictures.


c. Public figures. The Supreme Court holds that the constitutional protection also applies to the discussion of “public figures.”
No precise definition of the term has been laid down by the Court. The first decision included two separate cases, involving
both a well-known football coach of a state university and a retired army general who had taken a prominent controversial
position regarding racial segregation and who was alleged to have been a participant in a serious disturbance at a different state
university. Both were held to be public figures. Candidates for public office come within the scope of this Section, and it makes
little difference whether the rationale is that they are public figures or are the equivalent of public officials. The same position
will probably be reached for persons who are reputed as being considered for appointment to public office.


A later decision of the Supreme Court has drawn a distinction between a person who achieves “such pervasive fame or notoriety
that he becomes a public figure for all purposes and in all contexts,” and a person who “voluntarily injects himself or is drawn
into a particular public controversy and thereby becomes a public figure for a limited range of issues.” The principal significance
of this distinction lies in the types of communications to which the protection of this Section will be given. In the case of the
public figure “of general fame or notoriety in the community and pervasive involvement in the affairs of society” the scope
of the statement may be much broader; but even for this type of public figure there would seem to be an ultimate limit on the
nature of the statements that are included.


In the case of the person whose characterization as a public figure depends upon his involvement in a particular controversy,
the Supreme Court declares that the controversy should involve a “public issue” and the person should “engage the public's
attention” in regard to it or “assume special prominence in [its] resolution.” A “public controversy” is held not to be equated
with “all controversies of interest to the public.” Thus, even though a controversy leads to an extensively publicized judicial
proceeding in which there is widespread interest, that fact alone is not sufficient to characterize it as a “public controversy,” or
to establish a party to the proceeding as a “public figure.” The voluntary nature of a person's participation in the controversy is
a factor to be considered by the Court in determining whether he is a public figure but is not controlling. The same is true of
the availability to him of access to the communications media for response or other means of self-help.
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It is possible that the Supreme Court will hold that for a certain type of public official or public figure any defamatory statement
affects him in regard to his conduct, fitness or role in that capacity so that this Section will be applicable to every defamatory
statement about him. It seems likely, however, that there will be some dafamatory statements that will be held to affect any
public official or public figure, no matter how prominent, in only a purely private capacity. In that case these statements come
under the provisions of § 580B.


The question of whether a plaintiff is a public official or a public figure subject to the rule stated in this Section is one of law, not
of fact, though the facts on which the determination is to be made may be in dispute and therefore subject to the determination
of the fact finder. Where the burden of proof lies as to these facts has not been settled. Whether the plaintiff is a public official or
a public figure is also a question of Federal constitutional law; state law cannot constitutionally give a more restricted meaning
to these terms, though it might give them a broader meaning and thus apply the standard of fault prescribed by this Section to a
greater range of plaintiffs than the Constitution requires. The same is true of the question of whether the defamatory statement
affects him in a manner germane to his capacity as public official or public figure. The defendant's own belief as to whether the
plaintiff was a public official or figure and whether the statement affected him in that capacity would appear not to affect the
legal determination of those issues, though there has been no judicial treatment of the matter.


d. Knowledge or reckless disregard as to falsity and defamatory character. The constitutional protection of a defamatory
communication regarding a public official or public figure does not apply if the publisher of the communication knows that the
statement is false. It also does not apply if he publishes the communication in reckless disregard of its truth or falsity.


Reckless disregard is held not to be measured by whether a reasonable, prudent person would have published the statement
without more investigation. Reckless disregard is said to exist, however, when there is “a high degree of awareness of …
probable falseness” of the statement, or there are “serious doubts as to [its] truth.” Availability of sufficient time and opportunity
to investigate the truth of the statement is a significant factor in determining whether the publisher was negligent (see § 580B,
Comment h), and it may have some relevance in determining whether the publisher acted with reckless disregard as to truth
or falsity.


The Supreme Court has said on several occasions that the constitutional protection is lost by publishing the defamatory
communication with “actual malice.” The term is used in this connection, however, with an esoteric rather than a literal meaning.
Ill will or desire to injure the other party does not in itself have the effect of taking a communication outside the protection of
the Constitution. Like the patently inherent improbability of a communication, the presence of ill will or animus has no more
effect than to assist in the drawing of an inference that the publisher knew that his statement was false or acted in reckless
disregard of its falsity.


The Supreme Court cases to date have been confined to factual situations in which the communication in question gave warning
of its defamatory character and the problem was whether it was true or false. The Court has therefore not specifically adverted to
the standard of fault to be imposed regarding the defamatory character of the communication. There is reason to believe that the
same standard of knowledge or reckless disregard will be imposed. Thus, if a statement is published regarding a public figure
which is not defamatory on its face so that its defamatory character becomes apparent only to a person who has a knowledge
of certain extrinsic facts, the defendant would be liable only if he knew of those extrinsic facts or published the statement in
reckless disregard of their existence. (Cf. § 580B, Comments b and c). On the other hand, if the only question is whether the
language is capable of bearing a particular meaning and whether that meaning is defamatory or not, that question is one of law
that does not require the application of a standard of conduct. (See § 614).


Republication of a statement after the defendant has been notified that the plaintiff contends that it is false and defamatory may
be treated as evidence of reckless disregard. There has been no judicial treatment of the effect of the defendant's refusal to retract
a statement after it has been demonstrated to him to be both false and defamatory. Under certain circumstances evidence to this
effect might be relevant in showing recklessness at the time the statement was published. It is also possible that the Supreme
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Court would hold that a State can constitutionally treat a deliberate refusal to retract a clearly false defamatory statement as
meeting the knowledge-or-reckless-disregard standard, even though the conduct occurred subsequent to the publication.


e. “Constitutional privilege”; burden of alleging and proving. The effect of the Constitution upon a cause of action for
defamation may be described in two different ways. One method is to state that the Constitution imposes a limitation on the
action so that the plaintiff cannot maintain it unless he shows that his cause of action does not come within the limitation. The
other method is to say that the Constitution affords a privilege to the defendant so that he is not liable if he comes within the
scope of the privilege and does not exceed or abuse the privilege. Either description is meaningful, but the use of the term,
privilege, in this connection can give rise to a misleading impression. For a privilege created by the law to apply, the person
who seeks to dispel the seemingly tortious character of his conduct normally has the burden of raising the issue of the privilege
and proving the existence of its elements. (See § 10, Comment c; also § 891). This is true, for example, of the common law
privileges to an action for defamation, whether they are absolute or conditional. (See § 613. Comment i). It is not true of the
“constitutional privilege” of publishing false and defamatory statements regarding a public official or public figure when there
is no knowledge of falsity or recklessness regarding truth or falsity. Here it is held that the plaintiff has the burden of alleging
and proving that the defendant had knowledge or acted in reckless disregard.


f. Weight of evidence. Not only does the plaintiff have the burden of raising the issue of knowledge or reckless disregard and
of proving that the defendant's conduct was outside the scope of the constitutional protection, but the proof must be “with
convincing clarity.” This requirement, also described as one of “clear and convincing proof,” is held to be imposed by the
Constitution.


Proof by more than a preponderance of the evidence has not been specifically required for any other factual issue in a defamation
action. Some language of the Supreme Court, however, has suggested that this requirement may be imposed on the plaintiff
regarding the question of whether the communication was made of and concerning the plaintiff. There may also be other issues
on which the Court will decide to impose the obligation of a higher degree of proof.


g. Constitutional standard; appellate review. The issue of whether the defendant acted with knowledge of falsity or in reckless
disregard of truth or falsity is usually called one of fact that is submitted to the jury for it to make a determination as to whether the
plaintiff has proved his contention with convincing clarity. Actually, however, it involves both a determination of the facts and
an application to them of a standard, similar to the determination of whether a defendant was negligent or not. The determination
here is one on which constitutional rights stand or fall, and it is analogous in this regard to the classic instance in criminal
law of the constitutional guaranty against self-incrimination and the application of a constitutional standard for determining
whether a confession was given voluntarily or not. A finding on an issue of this nature is subject to close appellate scrutiny,
and an appellate court may declare that the evidence is constitutionally inadequate to sustain the finding. The United States
Supreme Court has on several occasions reviewed the evidence to decide whether the evidence justified a finding of knowledge
or reckless disregard, and it has not hesitated to hold that the constitutional requirement of proof with convincing clarity has
not been met, despite the jury verdict.


The Supreme Court has also stated that the issue of whether the defamatory communication was made “of and concerning”
the plaintiff is one involving constitutional rights. It has held on occasion that the evidence on this issue was constitutionally
defective because it was incapable of supporting a jury's finding on this issue.


h. Public and private communications. Most of the Supreme Court cases concerning the constitutional protection covered by
this Section have involved freedom of the press—newspapers, magazines or broadcasting. All have involved public statements.
It is therefore possible that since the protection applies to statements about public officials or public figures it may be confined
to public communications and not be extended to those made in a private fashion to one person or to a small number of persons.
But, on principle, there seems no reason to limit the protection in this fashion. Why should one be constitutionally protected if
he issues a public statement about the qualifications or character of the mayor of the city and yet not be protected if he makes
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the same statement in the privacy of his home to his next-door neighbor? Though the issue has not been specifically raised,
there would also appear to be little reason to draw a distinction between libel and slander in this regard.


i. Other applications of the Constitution to actions for defamation. This Section sets forth one of the most significant restrictions
that the First Amendment to the Constitution has been held to impose upon an action of defamation. After this restriction was
established others were also held by the Supreme Court to apply. Thus strict liability for defamation is no longer constitutional
(see § 580B); recovery is limited, at least in some cases, to actual harm proved to have been caused to reputation (see § 621);
and a defamation action does not lie for the expression of a mere opinion. (See § 566). On the constitutional requirement of
fault in the report of an official action or proceeding or a meeting open to the public that deals with a matter of public concern,
see § 611. On application of the Constitution to an action for invasion of the right of privacy, see §§ 652D and 652E.


Reporter's Note


This Section is new. It arises out of the landmark decision in New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11
L.Ed.2d 686 (1964), motion denied, 376 U.S. 967, 84 S.Ct. 1130, 12 L.Ed.2d 83.


Prior to that case, criticism of public officials was covered by the “privilege” of fair comment, and was treated by § 607 of
the first Restatement. The principal question was whether the privilege applied only to a comment or expression of opinion
or also to an incorrect statement of fact made in good faith. The two leading cases were Post Pub. Co. v. Hallam, 59 F. 530
(6 Cir.1893) (Taft, J.) (comment); and Coleman v. MacLennan, 78 Kan. 711, 98 P. 281 (1908) (fact). The Coleman opinion of
Judge Burch was strongly relied on in the opinion in New York Times. See Noel, Defamation of Public Officers and Candidates,
49 Colum.L.Rev. 875 (1949). This Section now supplants § 607. The rule now is a constitutional one, controlled by federal law,
with the opinion in New York Times as the base point.


Comment b:The leading case on the scope of the term, public official, is Rosenblatt v. Baer, 383 U.S. 75, 86 S.Ct. 669, 15
L.Ed.2d 597 (1966), which is quoted in the Comment. The Court has extended the rule to candidates for public office. Monitor
Patriot Co. v. Roy, 401 U.S. 265, 91 S.Ct. 621, 28 L.Ed.2d 35 (1971), on remand, 112 N.H. 80, 290 A.2d 207; Ocala Star-
Banner Co. v. Damron, 401 U.S. 295, 91 S.Ct. 628, 28 L.Ed.2d 57 (1971), appeal after remand, 263 So.2d 291.


Holding that the position indicated comes within the term, public official, see: Meiners v. Moriarity, 563 F.2d 343 (7 Cir.1977)
(federal drug enforcement agents); Fadell v. Minneapolis Star & Tribune Co., 557 F.2d 107 (7 Cir.1977), certiorari denied, 434
U.S. 966, 98 S.Ct. 508, 54 L.Ed.2d 452; Sewell v. Brookbank, 119 Ariz. 422, 581 P.2d 267 (1978) (teacher); Tague v. Citizens
for Law & Order, Inc., 75 Cal.App.3d Supp. 16, 142 Cal.Rptr. 689 (1977) (assistant public defender); Sierra Breeze v. Superior
Court of El Dorado County, 86 Cal.App.3d 102, 149 Cal.Rptr. 914 (1978) (county supervisor); Tucker v. Kilgore, 388 S.W.2d
112 (Ky.1965) (patrolmen); Johnson v. Capital City Press, 346 So.2d 819 (La.App.1977) (member of highway board), writ
denied, 350 So.2d 677; Hirman v. Rogers, 257 N.W.2d 563 (Minn.1977) (police officer, deputy sheriff); Glover v. Herald Co.,
549 S.W.2d 858 (Mo.1977), certiorari denied, 434 U.S. 965, 98 S.Ct. 505, 54 L.Ed.2d 451 (alderman); Johnston v. Corinthian
Television Corp., 583 P.2d 1101 (Okl.1978) (grade school wrestling coach); Press, Inc. v. Verran, 569 S.W.2d 435 (Tenn.1978)
(junior social worker in county office); Clawson v. Longview Pub. Co., 91 Wash.2d 408, 589 P.2d 1223 (1979) (administrator
of county motor pool).


Not a “public official”: Forest v. Lynch, 347 So.2d 1255 (La.App.1977), certiorari denied, 435 U.S. 971, 98 S.Ct. 1612, 56
L.Ed.2d 63 (private consulting engineer hired by architect for state school building); Jenoff v. Hearst Corp., 453 F.Supp. 541
(D.Md.1978) (undercover police informant).


Application of rule to aspects of official outside his public capacity: Clawson v. Longview Pub. Co., 91 Wash.2d 408, 589
P.2d 1223 (1979) (two variables: importance of position and nexus between position and defamatory matter); Foster v. Laredo
Newspapers, Inc., 541 S.W.2d 809 (Tex.1976), certiorari denied, 429 U.S. 1123, 97 S.Ct. 1160, 51 L.Ed.2d 573; cf. Williams
v. Trust Co. of Ga., 140 Ga.App. 49, 230 S.E.2d 45 (1976) (statute).
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Comment c:The seminal Supreme Court decision on public figures is Curtis Pub. Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975,
18 L.Ed.2d 1094 (1967), conformed to, 418 S.W.2d 379, rehearing denied, 389 U.S. 889, 88 S.Ct. 11, 19 L.Ed.2d 197 and 389
U.S. 889, 88 S.Ct. 13, 19 L.Ed.2d 198, error refused, certiorari denied, 391 U.S. 966, 83 S.Ct. 2036, 20 L.Ed.2d 880, which
is discussed in the first paragraph of this Comment.


Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), discussed in the second two paragraphs, had
the effect of limiting somewhat the scope of “public figure,” in the light of its holding that even a private person must prove
fault (see § 580B). Later Supreme Court cases have restricted the scope even more. The persons involved were held not to be
public figures in Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976), on remand, 332 So.2d 68 (socialite,
party to a sensational divorce trial, who had held a news conference); Hutchinson v. Proxmire, 443 U.S. 111, 99 S.Ct. 2675, 61
L.Ed.2d 411 (1979) (scientist research director of Foundation for Behavioral Research, who received a federal research grant);
Wolston v. Reader's Digest Ass'n, Inc., 443 U.S. 157, 99 S.Ct. 2701, 61 L.Ed.2d 450 (1979) (nephew of two persons pleading
guilty of espionage who ignored subpoena by investigating grand jury and was guilty of criminal contempt).


Holding plaintiff to be a public figure: Meeropol v. Nizer, 560 F.2d 1061 (2 Cir.1977), certiorari denied, 434 U.S. 1013, 98 S.Ct.
727, 54 L.Ed.2d 756 (sons of Julius and Ethel Rosenberg); Rosanova v. Playboy Enterprises, Inc., 580 F.2d 859 (5 Cir.1978)
(subject of numerous articles and reports because of activities concerning organized crime); Hoffman v. Washington Post Co.,
433 F.Supp. 600 (D.D.C.1977), affirmed, 578 F.2d 442 (D.C.Cir.) (weight-lifting coach, author of many books, publisher of
magazine); Church of Scientology of California v. Cazares, 455 F.Supp. 420 (M.D.Fla.1978) (the church); James v. Gannett
Co., 40 N.Y.2d 415, 386 N.Y.S.2d 871, 353 N.E.2d 834 (1976) (entertainer, belly dancer); Reliance Ins. Co. v. Barron's, 442
F.Supp. 1341 (S.D.N.Y.1977) (large corporation, with immense assets, common stock publicly held, generally in public eye);
Ray v. Time, Inc., 452 F.Supp. 618 (W.D.Tenn.1976), affirmed, 582 F.2d 1280 (6 Cir.) (James Earl Ray).


Not a public figure: Frasca v. Andrews, 463 F.Supp. 1043 (E.D.N.Y.1979) (vice-president of student government, criticized by
student newspaper); Lake Havasu Estates, Inc. v. Reader's Digest, 441 F.Supp. 489 (S.D.N.Y.1977) (land sales corporation in
land fraud discussion); Foster v. Laredo Newpapers, 541 S.W.2d 809 (Tex.1976), certiorari denied, 429 U.S. 1123, 97 S.Ct.
1160, 51 L.Ed.2d 573 (consultant engineer for flood control).


See the collection of citations in Adams v. Frontier Broadcasting Co., 555 P.2d 556, 560, n. 4 (Wyo.1976).


Determination of whether plaintiff is a public official or public figure is for the court to decide unless facts are in dispute. Logan
v. District of Columbia, 447 F.Supp. 1328 (D.D.C.1978).


Comment d:A public person must prove that the defamatory “statement was made with ‘actual malice’—that is, with knowledge
that it was false or with reckless disregard of whether it was false or not.” New York Times Co. v. Sullivan, 376 U.S. 254,
279-80, 84 S.Ct. 710, 725-26, 11 L.Ed.2d 686 (1964), motion denied, 376 U.S. 967, 84 S.Ct. 1130, 12 L.Ed.2d 83. See also
Garrison v. Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209, 215, 13 L.Ed.2d 125 (1964) (“false statements made with [a] high degree
of awareness of their probable falseness”); St. Amant v. Thompson, 390 U.S. 727, 731, 732, 88 S.Ct. 1323, 1325, 1326, 20
L.Ed.2d 262 (1968) (requirement “that the defendant in fact entertained serious doubts as to the truth of his publications”; “so
inherently improbable that only a reckless man would have put them in circulation”). These cases specifically state that the
test is not negligence.


Useful discussions of application of the standard are found in: Goldwater v. Ginzburg, 414 F.2d 324 (2 Cir.1969), certiorari
denied, 396 U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695, rehearing denied, 397 U.S. 978, 90 S.Ct. 1085, 25 L.Ed.2d 274; Hotchner
v. Castillo-Puche, 551 F.2d 910 (2 Cir.1977), certiorari denied, 434 U.S. 834, 98 S.Ct. 120, 54 L.Ed.2d 95; Pierce v. Capital
Cities Communications, Inc., 576 F.2d 495 (3 Cir.1978), certiorari denied, 439 U.S. 861, 99 S.Ct. 181, 58 L.Ed.2d 170; Good
Government Group v. Superior Court, 22 Cal.3d 672, 150 Cal.Rptr. 258, 586 P.2d 572 (1978), certiorari denied, 441 U.S. 961,
99 S.Ct. 2406, 60 L.Ed.2d 1066; Widener v. Pacific Gas & Elec. Co., 75 Cal.App.3d 415, 142 Cal.Rptr. 304 (1977), certiorari
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denied, 436 U.S. 918, 98 S.Ct. 2265, 56 L.Ed.2d 759; Alioto v. Cowles Communications, Inc., 430 F.Supp. 1363 (N.D.Cal.1977);
Martin Marietta Corp. v. Evening Star Newspaper, 417 F.Supp. 947 (D.D.C.1976); Cochran v. Indianapolis Newspapers, _
Ind.App. _, 372 N.E.2d 1211 (1978); Michaud v. Inhabitants of Town of Livermore Falls, 381 A.2d 1110 (Me.1978), motion
dismissed, 383 A.2d 45; Reliance Ins. Co. v. Barron's, 442 F.Supp. 1341 (S.D.N.Y.1977); Curran v. Philadelphia Newspapers,
Inc., 261 Pa.Super. 118, 395 A.2d 1342 (1978).


In undertaking to prove awareness of falsity or reckless disregard for truth a plaintiff may obtain discovery regarding the editorial
process and the state of the reporter's mind. Herbert v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60 L.Ed.2d 115 (1979).


See Hunter, Editorial Privilege and The Scope of Discovery in Sullivan-Rule Libel Actions, 67 Ky.L.J. 790 (1979).


Comment f:The constitutional requirement of clear and convincing proof of “actual malice,” established in New York Times
v. Sullivan, is consistently followed by the courts. On meaning of the phrase, see Dacey v. Connecticut Bar Ass'n, 170 Conn.
520, 368 A.2d 125 (1976). On application of the requirement to motion for a summary judgment, see Sims v. Kiro, Inc., 20
Wash.App. 229, 580 P.2d 642 (1978), certiorari denied, 441 U.S. 945, 99 S.Ct. 2164, 60 L.Ed.2d 1047; Adams v. Frontier
Broadcasting Co., 555 P.2d 556 (Wyo.1976) (with list of citations at 566, n. 7).


Comment g:The constitutional adequacy of the evidence to sustain a finding of knowledge or reckless disregard is subject to
an independent, careful appellate review of the facts but not a review de novo. Maheu v. Hughes Tool Co., 569 F.2d 459 (9
Cir.1977); Hotchner v. Castillo-Puche, 551 F.2d 910 (2 Cir.1977), certiorari denied, 434 U.S. 834, 98 S.Ct. 120, 54 L.Ed.2d 95;
Buckley v. Littell, 539 F.2d 882 (2 Cir.1976), certiorari denied, 429 U.S. 1062, 97 S.Ct. 785, 50 L.Ed.2d 777 and 97 S.Ct. 786;
Widener v. Pacific Gas & Elec. Co., 75 Cal.App.3d 415, 142 Cal.Rptr. 304 (1977), certiorari denied, 436 U.S. 918, 98 S.Ct.
2265, 56 L.Ed.2d 759; Mashburn v. Collin, 355 So.2d 879 (La.1977).


Comment h:That the New York Times standard applies for nonmedia defendants, too. See, expressly so holding: Davis v.
Schuchat, 510 F.2d 731 (D.C.Cir.1975); Williams v. Trust Co. of Ga., 140 Ga.App. 49, 230 S.E.2d 45 (1976) (slander); Michaud
v. Inhabitants of Town of Livermore Falls, 381 A.2d 1110 (Me.1978), motion dismissed, 383 A.2d 45; Chuy v. Philadelphia
Eagles Football Club, 431 F.Supp. 254 (E.D.Pa.1977).


Despite a statement that the Supreme Court “has never decided the question” of “whether the New York Times standard can
apply to an individual defendant rather than a media defendant,” Hutchinson v. Proxmire, 443 U.S. 111, 133, n. 16, 99 S.Ct.
2675, 2687, 61 L.Ed.2d 411 (1979), it has actually, without discussing the question applied the standard to nonmedia defendants
in numerous cases, beginning with New York Times itself, where four private persons whose names were signed to the editorial
advertisement were held not liable on the same basis as the Times. See also, Garrison v. Louisiana, 379 U.S. 64, 85 S.Ct. 209,
13 L.Ed.2d 125 (1964) (press conference); Henry v. Collins, 380 U.S. 356, 85 S.Ct. 992, 13 L.Ed.2d 892 (1965), on remand
176 So.2d 891 (two cases), 253 Miss. 34 (letter and telephone conversation); St. Amant v. Thompson, 390 U.S. 727, 88 S.Ct.
1323, 20 L.Ed.2d 262 (1968) (televised political speech); Old Dominion Branch No. 496, Nat'l Association of Letter Carriers
v. Austin, 418 U.S. 264, 94 S.Ct. 2770, 41 L.Ed.2d 745 (1974) (newsletter).


For discussions of New York Times prior to Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), see
Pierce, The Anatomy of an Historic Decision: New York Times Co. v. Sullivan, 43 N.C.L.Rev. 315 (1964); Pedrick, Freedom
of the Press and the Law of Libel: The Modern Revised Translation, 49 Cornell L.Q. 58 (1969); Berney, Libel and the First
Amendment—A New Constitutional Privilege, 51 Va.L.Rev. 1 (1965); Kalven, The New York Times Case: A Note on “The
Central Meaning of the First Amendment,” 1964 Sup.Ct.Rev. 191; Kalven, The Reasonable Man and the First Amendment, 1967
Sup.Ct.Rev. 247; Nimmer, The Right to Speak from Times to Time, 56 Calif.L.Rev. 935 (1968); R. Keeton, Some Implications
of the Constitutional Privilege to Defame, 25 Vand.L.Rev. 59 (1972).


Articles subsequent to Gertz are cited in the Note to § 580B.
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Case Citations - by Jurisdiction


 C.A.1
 C.A.2
 C.A.3,
 C.A.3
 C.A.5
 C.A.7
 C.A.D.C.
 C.D.Cal.
 E.D.Cal.
 D.Colo.
 M.D.Fla.
 N.D.Fla.
 D.Minn.
 S.D.Tex.
 E.D.Va.
 D.V.I.
 Ala.
 Ala.App.
 Alaska
 Ariz.App.
 Cal.App.
 Conn.
 Conn.App.
 Del.Ch.
 Fla.
 Fla.App.
 Ga.
 Ga.App.
 Hawaii
 Ill.
 Ill.App.
 Iowa
 Kan.
 Ky.
 La.
 Me.
 Md.
 Mass.
 Mass.App.
 Minn.
 Minn.App.
 Mo.
 Neb.
 Nev.
 N.J.
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 N.J.Super.
 N.M.App.
 N.Y.Sup.Ct.App.Div.
 N.C.App.
 Ohio App.
 Okl.
 Okl.App.
 Pa.
 Pa.Super.
 Tenn.
 Tenn.App.
 Tex.
 Tex.App.
 Tex.Civ.App.
 Wash.
 Wash.App.
 W.Va.
 Wis.


C.A.1


C.A.1, 1997. Com. (c) cit. in disc., com. (e) quot. in ftn. An Indian tribe sued a bank and other parties involved in a failed
mobile home business venture, seeking a declaratory judgment and damages under state tort and contract theories and RICO.
Defendants counterclaimed for defamation, breach of contract, and emotional distress. The district court denied the tribe's
motion for declaratory judgment. This court affirmed in part, reversed in part, and remanded, holding, inter alia, that the tribe's
media relations consultant's statements that defendants “cheated,” “manipulated,” “stole from,” and “conspired and acted to
defraud,” were not within the judicial proceedings privilege. Reasonable jurors could determine that the consultant did more
than read from the tribe's complaint and that a fact issue existed as to whether the consultant actually relied on the tribe's
complaint in formulating these statements. Given the negligence standard in Maine of a reasonably prudent person acting under
like circumstances, reasonable jurors could find that the consultant's characterization of the bank's conduct amounted not simply
to colorful adjectives and common parlance. The court noted that if the trial court on remand determined that the bank constituted
a public figure, the consultant might claim a conditional privilege regarding his publications concerning the bank. Penobscot
Indian Nation v. Key Bank of Maine, 112 F.3d 538, 561, 562, cert. denied _ U.S. _, 118 S.Ct. 297, 139 L.Ed.2d 229 (1997).


C.A.1, 1982. Com. (g) cit. in sup. A manufacturer of loudspeakers brought an action against a consumer product testing
organization alleging product disparagement. The action arose out of the organization's publication of a review of the
manufacturer's loudspeakers. The district court entered judgment in favor of the manufacturer, and the defendant appealed.
This court stated that in order to prevail in a defamation action, the plaintiff had to prove that the statement was made with
actual malice. This court further stated that evidence of actual malice could be found if there was a complete departure from
the standards of investigation and reporting ordinarily adhered to by responsible publishers. After a review of the defendant's
editorial procedures, the court found no evidence of actual malice. Therefore, the court held that the organization could not be
held liable. Judgment reversed. Bose Corp. v. Consumers Union of United States, Inc., 692 F.2d 189, 195, affirmed 466 U.S.
80, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984), rehearing denied 467 U.S. 1267, 104 S.Ct. 3561, 82 L.Ed.2d 863 (1984).


C.A.2


C.A.2, 2000. Com. (a) quot. in disc. Radio commentator and radio station sued reporter, alleging that they were libeled in three
articles written and published by defendant. The district court entered judgment on a jury verdict for plaintiffs. Affirming in
part, reversing in part, and remanding, this court held, inter alia, that plaintiffs, public figures, had established actual malice,
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falsity, and publication of defamatory matter with respect to the first and third articles; however, plaintiffs had failed to identify
a defamatory falsehood in the second article. Celle v. Filipino Reporter Enterprises Inc., 209 F.3d 163, 187.


C.A.3,


C.A.3, 2020. Com. (d) quot. in sup. Minor child, through his parents, brought a lawsuit against magazine publisher, alleging
that defendant defamed him and cast him in a false light by publishing an article with statements that child's interviews on
politics with persons associated with the "hard right" were being "weaponized by the hard right" and used to "defend raw racism
and sexual abuse." The district court granted defendant's motion to dismiss. This court affirmed, holding, inter alia, that the
statements were not defamatory, because plaintiff failed to demonstrate that they were made with actual malice. The court
explained that plaintiff failed to allege that defendant seriously doubted the truth of its statements or knew them to be false, as
required under Restatement Second of Torts § 580A, Comment d, and the circumstantial evidence did not otherwise indicate
actual malice. McCafferty v. Newsweek Media Group, Ltd., 955 F.3d 352, 359.


C.A.3


C.A.3, 1994. Com. (f) cit. in sup. Public figure sued newspapers for defamation. Reversing the district court's grant of summary
judgment for defendants, this court held, inter alia, that the question whether defendants published with a reckless disregard for
the truth their story that the government expected to file charges against plaintiff the following week presented a genuine issue
of material fact on actual malice. St. Surin v. Virgin Islands Daily News, Inc., 21 F.3d 1309, 1318.


C.A.5


C.A.5, 1984. Com. (g) cit. in diss. op. The defendant had published certain articles concerning a civil lawsuit that involved the
plaintiff. Because of certain statements made in the article, the plaintiff was forced to resign his position with his employer.
In the plaintiff's libel action, the trial court found that the articles concerning the civil proceeding were done negligently and
contained defamatory falsehoods. The defendant appealed, but this court affirmed. The dissent argued that the articles were not
actionably inaccurate and that the court should have extended its appellate review, since a constitutional value was at issue. The
dissent failed to find the requisite negligence for the publisher to be liable. Levine v. CMP Publications, Inc., 738 F.2d 660,
683, rehearing denied 753 F.2d 1341 (5th Cir.1985.)


C.A.5, 1983. Cit. in disc., com. (d) cit. in disc. and quot. in sup. A corporation brought a libel suit against a magazine publisher,
based on a magazine article which contained a juxtaposition of truthful statements about the plaintiff corporation with truthful
statements about the illegal activities of an independent company of the same name located in a different state and which
imputed wrongdoing to the plaintiff, resulting in loss of business and bankruptcy of the plaintiff corporation. The district court
entered judgment in favor of the plaintiff, and the publisher appealed. This court affirmed, holding that the evidence supported
the finding that the magazine article was libelous under the law of the forum state; the magazine article was not a fair comment
or criticism on a matter of public interest so as to be privileged, but, at any event, the plaintiff had met its burden of overcoming
the privilege defense by proving that the defamatory article was published with reckless disregard of the truth. Golden Bear
Distr. Systems v. Chase Revel, Inc., 708 F.2d 944, 950.


C.A.7


C.A.7, 1996. Com. (d) cit. in disc. Founder of now-defunct newspaper brought defamation action against columnist who
suggested in an editorial that founder did not pay his writers, publisher of columnist's newspaper, and head of newspaper's
legal department, among others. The district court granted defendants' motions for summary judgment, concluding that all
statements contained in the editorial were protected because it was marked as opinion. Affirming in part, reversing in part,
and remanding, this court held that remarks were not necessarily nondefamatory simply because they were labelled “opinion”;
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that the assertion that plaintiff “reneged on paying people” was actionable because it implied as its basis defamatory facts that
were not communicated to the reader; and that material factual issues existed as to whether the comment tended to harm the
reputation of plaintiff, a public figure; however, failure of head of legal department to advise a retraction of the column did not
constitute actual malice. Milsap v. Journal/Sentinel, Inc., 100 F.3d 1265, 1271.


C.A.7, 1995. Com. (c) cit. in ftn. An actress who had been tried for tax evasion sued a book writer, the writer of a magazine article,
and the magazine's publisher alleging defamation for statements made about her in the magazine article. District court granted
defendants summary judgment. This court affirmed, holding, inter alia, that plaintiff was, as a matter of law, a limited purpose
figure under Wisconsin law because the magazine article was germane to the tax controversy. The court rejected plaintiff's
assertion that the article related exclusively to her relationship with the book writer for a period of time after her prison release,
stating that the article addressed at length plaintiff's tax evasion conviction and subsequent reversal and the author's proposed
book was directly linked to the tax controversy. Harris v. Quadracci, 48 F.3d 247, 251.


C.A.D.C.


C.A.D.C.1987. Com. (d) cit. in case cit. in disc. An oil company president sued for libel a newspaper that published a story
that the plaintiff had set up his son as a partner in a shipping firm that did business with his company. The trial court entered
a judgment n.o.v. for the defendant. Affirming, this court stated that the court's role was to decide whether the challenged
statement was capable of defamatory meaning and that the jury's function was to determine whether a statement held by the
court to be capable of defamatory meaning was in fact attributed such a meaning by its readers. The court held that, given
the plentiful, undisputed evidence of the plaintiff's personal involvement in the establishment of the shipping firm to his son's
manifest benefit, no reasonable jury could, on this record, find that the “set up” allegation was false. Tavoulareas v. Piro, 817
F.2d 762, 795, certiorari denied 484 U.S. 870, 108 S.Ct. 200, 98 L.Ed.2d 151 (1987).


C.A.D.C.1985. Com. (d) quot. in sup. A newspaper petitioned this court to rehear a defamation verdict rendered against the
newspaper and a source of the story. This court denied the petition for rehearing, reasoning that evidence of very substantial
pressures the newspaper placed on reporters for startling stories and lax editorial processes materially contributed to the finding
by the jury that the newspaper article about a corporate executive recklessly disregarded the truth. The newspaper argued that the
Supreme Court did not rely on a failure to retract as proof of actual malice, but this court held that under certain circumstances
evidence of a refusal to retract might be relevant in showing recklessness at the time the statement was published. Tavoulareas
v. Piro, 763 F.2d 1472, 1477.


C.A.D.C.1985. Com. (d) quot. in case cit. in sup. After the jury returned a verdict in favor of the plaintiffs in a libel action
arising from the publication of a newspaper article, the court entered judgment n.o.v. for the defendants. Affirming in part and
reversing in part, this court indicated that one of the defendants could be held liable for the republication of his slanderous
statement if that publication were reasonably foreseeable, which was a question for the jury. Tavoulareas v. Piro, 759 F.2d 90,
132, vacated in part 763 F.2d 1472 (D.C.Cir.1985). See above case.


C.A.D.C.1980. Cit. in ftn. in disc. The plaintiff was the president and chief executive officer of a supermarket cooperative. He
battled traditional practices in the industry and fought for the introduction of unit pricing and open dating in supermarkets. These
actions generated considerable comment in trade journals and general-interest publications. When the plaintiff was dismissed
from his position an article was published in the defendant's trade publication which stated that the plaintiff's former company
had been losing money and was retrenching. The plaintiff filed suit to recover damages, claiming that the report was false and
damaged his reputation as a businessman. The lower court entered a summary judgment for the defendant, and the plaintiff
appealed. The court held that because of the unorthodox policies of the cooperative and the considerable attention given to it
by various journals, the cooperative's operations became a limited public controversy for purposes of the First Amendment.
Furthermore, by virtue of the plaintiff's primary role in formulating and implementing these policies, he thrust himself into the
public arena and must be considered a limited public figure. Accordingly, in light of the plaintiff's admission that he could not
prove “actual malice,” the court affirmed the lower court's grant of summary judgment in favor of the defendant. Waldbaum
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v. Fairchild Publications, Inc., 201 U.S.App.D.C. 301, 627 F.2d 1287, 1298, certiorari denied 449 U.S. 898, 101 S.Ct. 266, 66
L.Ed.2d 128 (1980).


C.D.Cal.


C.D.Cal.2000. Com. (d) cit. generally in disc. Drug-resistance organization sued magazine publisher for defamation after
defendant published an article about plaintiff that contained admittedly fabricated quotes and attributions. Entering summary
judgment for defendant, the court held, in part, that defendant published the article only after extensive editorial review and
fact-checking, and therefore could not be said to have acted with actual malice or reckless disregard for the truth, and that
defendant's refusal to retract certain statements made even after author confessed his wrongdoing was not actionable. D.A.R.E.
America v. Rolling Stone Magazine, 101 F.Supp.2d 1270, 1287, affirmed 270 F.3d 793 (9th Cir.2001).


E.D.Cal.


E.D.Cal.1982. Com. (e) cit. in ftn., com. (c) quot. in disc. A psychiatrist and his wife, coauthors of a psychiatric self-help book,
brought a defamation action against a lay preacher who stated during speeches at two religious rallies that the author of the
plaintiffs' book had committed suicide. The defendant moved for summary judgment, urging the court to find that the plaintiffs
were public figures. The court determined that, under conventional summary judgment standards, the motion should be denied if
there were any contested issues of material fact. Applying its own definition of a public figure, the court found that the plaintiff
husband, though active in his profession, had been a private individual prior to the publication of the book. Despite the fact that
the plaintiffs' book was a best-seller, with several million copies sold, the court deemed that there was insufficient evidence to
ascertain whether the plaintiff husband was as well known as his book. The court found that the book's publication did little to
alter the plaintiff wife's private individual status, since her name did not appear on it as coauthor. Motion for summary judgment
denied. Harris v. Tomczak, 94 F.R.D. 687, 690, 695.


D.Colo.


D.Colo.1999. Cit. in disc. Jewish homeowners sued their neighbors for ethnic intimidation and civil rights violations.
Neighbors counterclaimed and brought a separate suit against the homeowners, the Anti-Defamation League, and the League's
representative for defamation and wiretap violations, alleging that the organization caused homeowners to intercept the
neighbors' private phone conversations and then used those recorded conversations to publicly depict neighbors as anti-
Semitic. This court granted in part and denied in part the League's motion for summary judgment, holding, inter alia, that the
organization's statements were not protected by the judicial-proceedings privilege. The court determined that the representative's
pretrial statements at a press conference and on the radio would be analyzed pursuant to the lower, private-figure standard.
However, after the district attorney publicly announced that it was pressing criminal charges against the neighbors, the dispute
became a matter of public interest, and any alleged defamation that occurred after that announcement must be evaluated under
the actual-malice standard. Quigley v. Rosenthal, 43 F.Supp.2d 1163, 1176.


M.D.Fla.


M.D.Fla.2016. Cit. in case quot. in sup. Online publishing and research firm that provided "search engine optimization" services
brought defamation and other claims against Internet search engine, after defendant identified plaintiff's websites as "pure spam"
and removed them from its search-engine results. This court granted without prejudice defendant's motion to dismiss plaintiff's
defamation claim, holding that, while plaintiff stated a claim for defamation by alleging that defendant's removal of plaintiff's
websites from its search results falsely indicated to the public that plaintiff's websites met defendant's criterial for removal,
plaintiff's allegation that defendant removed plaintiff's websites without reviewing them, without more, was insufficient to plead
fault, as required to state a claim for defamation under the Restatement Second of Torts. e-ventures Worldwide, LLC v. Google,
Inc., 188 F.Supp.3d 1265, 1277.
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N.D.Fla.


N.D.Fla.2010. Cit. in case cit. in sup. §§ 580A-580B. Developers sued county, chair of the county commission, and two owners
of adjoining land in connection with a land-use dispute, alleging, among other things, that defendants defamed one plaintiff by
falsely asserting that he had engaged in illegal financial transactions. This court granted defendants' motion to dismiss plaintiffs'
defamation claim with leave to amend, holding that plaintiffs failed to allege fault, or that defendants either knew that the
statements were false or would have known if they had used due care to find out. The court reasoned that, even if Florida law
did not require a defamation plaintiff to prove fault in cases involving defamation per se and a nonmedia defendant, the First
Amendment prohibited the imposition of defamation liability without a showing of fault, even against a nonmedia defendant,
at least in a case such as this involving a matter of public concern. Log Creek, LLC v. Kessler, 717 F.Supp.2d 1239, 1247.


D.Minn.


D.Minn.2015. Com. (d) quot. in sup. Former wrestler, actor, and governor brought claims for defamation, misappropriation,
and unjust enrichment against author of an autobiography that contained a story about an alleged altercation between the parties
when they were both serving in the military. After a jury returned a verdict for plaintiff on his defamation and unjust-enrichment
claims, this court denied defendant's motion for judgment as a matter of law or for a new trial, holding that no curative jury
instruction was necessary after plaintiff was “erroneously” permitted to introduce evidence that defendant and his publisher
never retracted the story. The court cited Restatement Second of Torts § 580A in noting that a failure to retract a statement after
it was demonstrated to be false could, under certain circumstances, be relevant in showing recklessness at the time the statement
was published, a required element of a claim for defamation. Ventura v. Kyle, 63 F.Supp.3d 1001, 1014.


S.D.Tex.


S.D.Tex.1997. Com. (d) quot. in case cit. in disc. A securities investment firm sued a newspaper publisher and a journalist for
libel, alleging that its business failure was directly attributable to the false and defamatory statements in defendants' article.
After the jury awarded compensatory and punitive damages to plaintiff, defendants filed motions for judgment as a matter of
law, for a new trial, and to amend the judgment. This court granted in part, denied in part, and conditionally granted in part
defendants' motions, holding, inter alia, that the newspaper publisher was not liable for punitive damages for the reporter's
actual malice. Neither the publisher nor any managerial agent ever knowingly ratified or approved the reporter's writing of false
and defamatory statements about the business. The newspaper's failure to retract, considered together with evidence of other
post-publication conduct by the publisher's employees, in which each defended the truth of what had been written, was not
evidence that the publisher ratified the knowing publication of false and defamatory statements. MMAR Group, Inc. v. Dow
Jones & Co., Inc., 987 F.Supp. 535, 548.


E.D.Va.


E.D.Va.1981. Cit. in disc. The plaintiff, a manufacturer of triple wall chimneys, brought this action against the publisher of a
magazine article which allegedly defamed the plaintiff and disparaged his goods. In the article, a statement was made which
warned against the use of triple wall chimneys in certain circumstances because they were not safe. The defendant later admitted
that the statement was inaccurate. On the defamation issue, the court denied the defendant's motion for summary judgment. The
court held that the plaintiff's allegations constituted a cognizable defamation claim, despite the fact that the plaintiff was never
named in the article, because the group of triple wall chimney manufacturers was sufficiently small to find that the plaintiff was
materially adversely affected. Further, the court found that the plaintiff was not a public figure because there was no evidence
of its involvement in a public controversy or a media blitz, so liability could be premised on mere negligence. Negligence could
be inferred, the court stated, from the defendant's failure to re-examine his sources or to update his materials. General Products
Co., Inc. v. Meredith Corp., 526 F.Supp. 546, 551.
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D.V.I.


D.V.I.1982. Cit. in disc. A news story was published on the front page of a daily newspaper which gave an account of a
disturbance and fire at a local jail. The focus of the story was a march by corrections officers to the governor's office following
the incident to protest the presence of a certain inmate in the jail. The paper reported that while no names were mentioned, the
corrections officers had implied that they were protesting the presence of the plaintiff. It was also reported that on the day prior,
the plaintiff had been involved in a scuffle with the corrections officers. The plaintiff brought suit, alleging that the story was
false and defamatory. The defendant moved for summary judgment. In granting the motion, the court held that the plaintiff was
a limited-purpose public figure. As he had been afforded continuing access to the local news media because of the notoriety of
the crime for which he was convicted, his acting as the spokesman for inmates upon a prison visit by a legislative committee,
and his request for an interview with the local media, he was a public figure for purposes of publication of statements pertaining
to his incarceration and the more general topic of prison conditions. Since there was no evidence that the article had been printed
with actual malice, summary judgment was granted. Ali v. Daily News Pub. Co., Inc., 540 F.Supp. 142, 144.


D.V.I.1982. Com. (e) cit. in sup. A high-ranking employee of the department of public works brought an action for defamation
against the lieutenant governor and a local newspaper. The substance of a letter from the lieutenant governor to a private
contractor, written in response to the contractor's complaints about the plaintiff's poor work performance, appeared in a news
article in the defendant newspaper. The article stated that neither the lieutenant governor nor the contractor contributed any
information used in the article, but that it came from reliable sources. The court granted summary judgment in favor of both
defendants. The lieutenant governor's communication was protected by executive privilege, since he was a superior executive
officer of a state and acted under the authority bestowed on him by his office. Summary judgment was also proper as to the
defendant newspaper, as the plaintiff failed to establish “actual malice.” Moorhead v. Millin, 542 F.Supp. 614, 618.


Ala.


Ala.1979. Cit. and quot. in ftn. The plaintiff alleged that he had been libeled as the result of four newspaper articles which
concerned him and which were published by the defendant. The lower court found for the plaintiff. The defendant moved for
judgment notwithstanding the verdict or, in the alternative, for a new trial. The lower court granted the motion. This court
reversed the decision of the lower court and remanded the case. This court found that the plaintiff was a public figure, as a
matter of law, because of his involvement with numerous social committees and political offices. Therefore it was necessary
for the plaintiff to present proof which would establish that the defendant had acted with actual malice. The court stated that, in
an action for libel, it was essential for the court to determine the status of the plaintiff, as a matter of law, as either a public or
private figure because that decision determined whether the plaintiff must prove actual malice. This court held that the lower
court had committed reversible error because it had not determined, as a matter of law, whether the plaintiff was a public figure
but had left that decision to the jury and because it had not instructed as to actual malice. Mobile Press Register, Inc. v. Faulkner,
372 So. 1282, 1284, 1296.


Ala.App.


Ala.App.2011. Com. (d) quot. in sup. Proprietor of a tattoo and body-piercing business brought slander, libel, and invasion-of-
privacy claims against competing business, its owner, and one of its employees, alleging, among other things, that employee
posted statements on her social-networking-website page that questioned plaintiff's skill as a tattoo artist and body piercer. The
trial court entered judgment on a jury verdict awarding plaintiff punitive damages and nominal compensatory damages. While
this court remanded for a determination as to whether the punitive-damages awards were excessive, it upheld the trial court's
determination that plaintiff was a public figure, and that a jury could infer malice from employee's failure, after receiving a
demand letter from plaintiff's counsel, to retract her statements or to delete the third-party comments that were posted on her
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web page; under certain circumstances, evidence of a failure to retract could be relevant in showing recklessness at the time the
statement was published. Tanner v. Ebbole, 88 So.3d 856, 868-869.


Alaska


Alaska, 1999. Com. (e) quot. in ftn. After a borough employee wrote and publicly displayed a petition accusing a taxicab
operator of illegal sales of alcohol and drugs, the operator sued the borough for defamation. Trial court granted borough summary
judgment. This court affirmed, holding, inter alia, that actual malice was the appropriate standard for determining whether
government speech on matters of public interest was actionable. Taranto v. North Slope Borough, 992 P.2d 1111, 1113, certiorari
denied 529 U.S. 1130, 120 S.Ct. 2006, 146 L.Ed.2d 956 (2000).


Alaska, 1995. Cit. generally in disc., com. (c) quot. in sup. Tramway developer sued newspaper for libel, arguing that two recent
articles, one concerning plaintiff's bankruptcy filing and the other his possible violation of environmental laws, were intended
to defame him and cast doubt on his tramway project. Affirming the trial court's grant of summary judgment for defendant, this
court held that plaintiff, a public figure involved in a matter of public concern, failed to prove that defendant acted maliciously
or with reckless disregard for the truth. It disagreed with his insistence that an evidentiary hearing was required in order to
assess whether he was a public or a private figure, maintaining that such a determination was for the court where, as here, there
was no doubt as to the facts underlying his status. Mount Juneau Enterpr. v. Juneau Empire, 891 P.2d 829, 835.


Ariz.App.


Ariz.App.1988. Com. (d) cit. in disc. A self-acknowledged former hoodlum and organized crime enforcer sued a newspaper,
its publisher, and a reporter for damaging his reputation by linking him to a fatal bombing in a series of articles. The trial court
denied the defendants' motion for summary judgment and granted partial summary judgment for the plaintiff, declaring him a
private figure who had only to prove negligent defamation to win compensatory damages. Reversing, this court held that, as the
newspaper articles addressed public issues in which the plaintiff had voluntarily exposed himself to scrutiny as a public figure,
the plaintiff's failure to produce evidence of actual malice entitled the newspaper to summary judgment against the entirety
of his complaint. The court stated that the repetition of serious charges did not in and of itself support the inference of actual
malice in the absence of any indication that the publisher disregarded intervening evidence of their falsity. Scottsdale Pub., Inc.
v. Superior Court, 159 Ariz. 72, 764 P.2d 1131, 1144.


Ariz.App.1986. Com. (d) cit. in sup. The captain of a fire department sued his subordinates and the city for defamation after
he was fired for allegedly stealing gasoline from the city. The trial court found for the plaintiff and awarded damages for the
loss of his job, emotional suffering, the destruction of his marriage, and harm to his reputation. Affirming, this court held, inter
alia, that there was no reversible error in the trial court's failure to instruct the jury that actual malice is not the same as ill will
or hostility, reasoning that ill will does present circumstantial evidence of actual malice that may be considered by the jury, and
that such an instruction may even be misleading in implying that hostility or ill will could not be taken into consideration on
the issue of actual malice. Starkins v. Bateman, 150 Ariz. 537, 724 P.2d 1206, 1217.


Ariz.App.1981. Cit. in sup. The individual defendant owned property which contained an airstrip. The plaintiffs had all, at some
time, been connected with the Federal Drug Enforcement Agency. The plaintiffs were watching the airstrip because they had
information that marijuana was being delivered at this site. They did not tell the defendant that they were federal agents because
they did not know if he was involved. The defendant was concerned about the presence of these strangers on his land. Unknown
to the defendant, an airplane landed on the airstrip and unloaded 780 pounds of marijuana. The defendant took his shotgun to
check on the plaintiffs and ultimately held them at gunpoint until the sheriff arrived to identify them. The defendant confronted
the plaintiffs later and was arrested and convicted of felonious assault on federal agents. The defendant spoke to the media on
several occasions, accusing the plaintiffs of perjury and of being drug dealers and demanding their discharge. The plaintiffs
filed this defamation suit in order to stop the defendant's remarks. The lower court awarded actual and punitive damages to
the plaintiffs. This court stated that actual malice requires that the defamatory statements be published with knowledge of their
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falsity or with reckless disregard of their falsity, and they must be false and defamatory. The court found that the statements were
false, and because they involved statements imputing crimes of moral turpitude, they were defamatory per se. However, the
court found that the evidence was insufficient to show that the defendant knew that his statements were false. The court held that
there was sufficient evidence to show that the defendant was acting in disregard of the truth. The court stated that when a group
of persons is defamed, the statements must reasonably relate to a certain individual member or members. The court found that
the defendant was clearly liable to the plaintiffs who had been named by the defendant. The other two plaintiffs, although not
named and not readily identifiable by every reader, were identifiable by individuals within law enforcement organizations. The
question of identification was for the jury, which properly found the defendant liable as to these plaintiffs. Affirmed. Hansen
v. Stoll, 130 Ariz. 454, 636 P.2d 1236, 1239.


Ariz.App.1978. Cit. and quot. in disc. High school students' parents presented to the school board a list of grievances concerning
a teacher's conduct after the teacher had denied such charges. The teacher brought an action for libel and slander against the
parents. The trial court granted summary judgment in favor of the parents, and the teacher appealed. The court noted that,
for purposes of the law of defamation, teachers are “public officials.” The court held that the parents, in presenting their
grievances to the school board, were not acting with knowledge of the falsity of their charges, for purposes of determining
whether actual malice was present as required for actionable defamation, since the teacher's mere denial did not mean that the
parents' allegations were false and, in the absence of evidence showing reckless disregard on the part of the parents for the truth,
the teacher could not recover from the parents for libel and slander. The judgment of the trial court was affirmed. Sewell v.
Brookbank, 119 Ariz. 422, 581 P.2d 267, 270.


Cal.App.


Cal.App.1979. Com. (g) cit. in diss. op. The plaintiff, a psychiatrist, instituted this libel suit against the author and publisher
of a book which described the psychiatrist's nude encounter group. The plaintiff alleged that the book defamed him because
he could be identified as the leading character in the novel. The plaintiff argued that the book portrayed him as being crude
and unprofessional and was published with knowledge of its false nature. The jury returned a verdict for the plaintiff and the
lower court denied the defendants' motion for judgment n.o.v., but stated that it would grant a new trial if the plaintiff refused to
accept a reduction in the damages awarded. The appellate court modified the damage award and affirmed. This court found that
there was evidence to support a finding that the plaintiff was the leading character in the novel, and that if the jury found that
the defendants published the novel with knowledge of its false nature, then actual malice had been established as required in a
case involving a public figure. The court found that for purposes of defamation, publication to only one person, other than the
person defamed, would be sufficient and therefore whether all readers were able to identify the plaintiff as the leading character
in the novel was irrelevant. The dissenting opinion advocated the application of the constitutional privilege because the novel
criticized an institution and/or profession. The dissent argued that one reader's identification of the plaintiff as the character was
insufficient for purposes of defamation and instructions contrary to this should have been found to have been given in error. The
dissent argued that a conclusion that the plaintiff had been defamed would have to be based upon a finding that a substantial
segment of readers had believed that the plaintiff was the character in the novel. Bindrim v. Mitchell, 92 Cal.App.3d 61, 155
Cal.Rptr. 29, 43, certiorari denied 444 U.S. 984, 100 S.Ct. 490, 62 L.Ed.2d 412 (1980), rehearing denied 444 U.S. 1040, 100
S.Ct. 713, 62 L.Ed.2d 674 (1980).


Conn.


Conn.1994. Com. (d) cit. in case quot. in disc. Planning and zoning commission member sued reporter and newspaper, alleging
libel in a series of articles discussing member's role and possible improper motivation in proposing a subdivision modification.
The trial court entered judgment on a jury verdict for plaintiff. On transfer of appeal, this court reversed and remanded with
direction to render judgment for defendants, holding that, although various inaccurate statements might have been negligence,
there was no clear and convincing evidence that the articles were prepared or printed with actual malice. Woodcock v. Journal
Pub. Co., Inc., 230 Conn. 525, 544, 646 A.2d 92, 101.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151178&pubNum=0000661&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_661_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1239

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151178&pubNum=0000661&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_661_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1239

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978129742&pubNum=0000661&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_661_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_270

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978129742&pubNum=0000661&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_661_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_270

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111270&pubNum=0000227&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_227_43&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_227_43

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111270&pubNum=0000227&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_227_43&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_227_43

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000708&cite=100SCT490&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994163886&pubNum=0000162&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_101

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994163886&pubNum=0000162&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_101





§ 580ADefamation of Public Official or Public Figure, Restatement (Second) of Torts §...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 17


Conn.1987. Com. (d) cit. and quot. in disc. The plaintiff sued members of the board of tax assessors for the town for defamation
after they accused the plaintiff of improprieties in performing her duties as a tax assessor. The trial court awarded judgment
for the plaintiff. Affirming, this court held that the plaintiff sufficiently proved that the statements were false and made with
actual malice. Holbrook v. Casazza, 204 Conn. 336, 528 A.2d 774, 779, 780, cert. denied 484 U.S. 1006, 108 S.Ct. 699, 98
L.Ed.2d 651 (1988).


Conn.App.


Conn.App.1995. Cit. in headnotes, com. (d) cit. in sup., quot. in case quot. in sup. University professor brought defamation
action against co-worker who accused professor of plagiarizing his materials. The trial court entered judgment on a jury verdict
awarding professor $15,000. Affirming, this court held that professor, a public figure for purposes of defamation, satisfied
his burden of proving co-worker's malice by presenting evidence of, among other things, the ill will and hostility between
them and co-worker's refusal to retract his accusations even after university president's investigation revealed that professor
did not plagiarize the work. The court rejected co-worker's argument that the jury was misinstructed that it could presume
injury to professor's reputation, explaining that proof of actual injury was not necessary where professor showed the defamatory
statements had a tendency to harm. Abdelsayed v. Narumanchi, 39 Conn.App. 778, 668 A.2d 378, 378, 381.


Conn.App.1986. Coms. (g) and (d) cit. in disc., Rptr's Note, com. (g), Appendix (1981) cit. in disc. A public official sued a radio
announcer for libel after the announcer alleged during a radio broadcast that the public official was a member of or sympathizer
with the Ku Klux Klan. The trial court entered judgment for the broadcaster, holding that, even though the statement was false
and libelous per se, the public official had failed to sustain his burden of proving by clear and convincing evidence that the
statement was made with actual malice. Reversing, this court held that actual malice was proven with convincing clarity. The
court reasoned that the broadcaster's refusal to retract the statement after he knew that it was false and defamatory may be treated
as evidence of his reckless disregard of its falsity as of the time he made the statement. Brown v. K.N.D. Corp., 7 Conn.App.
418, 509 A.2d 533, 538, 542.


Del.Ch.


Del.Ch.2017. Com. (c) quot. in sup. Former directors of corporation sued association of preferred investors in corporation,
seeking to assert a claim for defamation in connection with a letter that association distributed to corporation's investors, in
which association opposed directors' reelection to corporation's board. This court denied in part association's motion to dismiss,
holding that directors stated a claim for defamation against association in connection with association's statement in the letter
that directors would cause the corporation to breach its contractual obligations. The court concluded that directors were public
figures for the limited purpose of election-related communications among the corporation's investors under Restatement Second
of Torts § 580A, and that directors met the heightened pleading standard applicable to limited-purpose public figures, which
required a showing of actual malice, in connection with the statement at issue. Agar v. Judy, 151 A.3d 456, 477.


Fla.


Fla.2008. Cit. in disc. §§ 580A-580B. Jewish stepmother of an employee of a religious organization that allegedly attempted to
convince Jews to accept Christian beliefs sued organization for false-light invasion of privacy, inter alia, claiming that defendant
falsely, and without her permission, portrayed her in a newsletter as a convert to the organization. The trial court dismissed the
complaint. The district court of appeal reversed and remanded, holding that the complaint stated a false-light claim, but certified
to this court the question of whether Florida recognized the tort. Answering the question, this court declined to recognize false
light as a viable cause of action, and quashed the district court of appeal's decision reinstating plaintiff's false-light claim.
The court reasoned that false light was largely duplicative of defamation, but without the attendant protections of the First
Amendment. Jews for Jesus, Inc. v. Rapp, 997 So.2d 1098, 1106, reversing 944 So.2d 460.
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Fla.App.


Fla.App.1999. Com. (d) cit. in diss. op. Former employee sued former employer for slander after defendant told attorney, who
was investigating plaintiff on behalf of a client, that plaintiff had been terminated for illegal drug use. The trial court entered
summary judgment for defendant. Affirming, this court held that defendant's allegedly defamatory remarks were absolutely
privileged as statements made in connection with ongoing judicial proceedings. Dissent believed that defamatory statements
made during investigative interviews were only conditionally privileged, and it was for the trier of fact to determine whether
the privilege had been abused. Stucchio v. Tincher, 726 So.2d 372, 375.


Ga.


Ga.1992. Com. (c) cit. in spec. conc. op. High school principal sued former teacher for defamation. Affirming in part the trial
court's entry of judgment on a jury verdict for plaintiff, this court held that since plaintiff was neither a public official nor a
public figure, he was not required to show that defendant acted with malice. The specially concurring opinion argued that,
although plaintiff was not a public figure, plaintiff was sufficiently high in the hierarchy of governmental affairs as a public
school principal to qualify as a public official and thus should have to prove actual malice on defendant's part; since plaintiff
presented clear and convincing evidence that defendant acted with actual malice, the trial court's judgment for plaintiff was
properly affirmed. Ellerbee v. Mills, 262 Ga. 516, 422 S.E.2d 539, 541, cert. denied 507 U.S. 1025, 113 S.Ct. 1833, 123 L.Ed.2d
460 (1993).


Ga.1984. Cit. in ftn. in sup. The plaintiff, a married student nurse who was two months pregnant at the time, wrote a letter
to a medical school's publication urging that more respect be accorded students who are not medical students, that nursing
students submit more articles, and that the editors observe the difference between humor and trash. The editors' published reply
mentioned their sexual proclivities in the context of animals and concluded by asking when the plaintiff “come[s] in season.” In
the plaintiff's libel suit, the trial court granted summary judgment to the defendant editors. The court of appeals reversed, except
as to an editor who had been out of town when the reply was written, and rejected the application of the doctrine of provoked
libel since the plaintiff had not originally been at fault. This court affirmed, holding that, although the court of appeals had
incorrectly stated that the doctrine of provoked or invited libel had not previously been applied in Georgia, that court properly
applied the doctrine. Stone v. Brooks, 253 Ga. 565, 322 S.E.2d 728, 729.


Ga.App.


Ga.App.1980. Subsec. (b) cit. in disc. The plaintiff was a member of the Georgia State Board of Medical Examiners. Before
his appointment to the Board, he had practiced medicine in Grady County. After his appointment, the Board investigated
several members of the Grady County Medical Society and these doctors were convinced that the plaintiff had initiated the
investigations. The president, vice president and secretary of the society wrote a letter to the Board requesting an investigation
into complaints pertaining to the plaintiff's medical practice. The letter had the president's stamped signature on it because he
had been unavailable when the others had mailed the letter. The president later contacted the Board and removed his name from
the letter. The letter was resubmitted with the signatures of the other two doctors. Even though he later withdrew his name, the
president read the letter to a newspaper reporter over the telephone without the knowledge of the other doctors. The plaintiff
sued all three doctors for conspiracy, libel and malicious use of privilege. The trial court granted summary judgment to the
defendants. The defendants argued that they had published their letter to the Board under the right of a conditional privilege
and that this right also applied to the conspiracy court. This court discussed the conspiracy count as it related to the letter in the
newspaper. The court found that neither of the other doctors had been aware of the president's submission to the newspaper. The
court found that the plaintiff had failed to show any evidence of conspiracy to defame him or any concert of action between the
president and the defendants. The malicious privilege count was dismissed because the court found that the letter was entitled to
a conditional privilege. The court found that no actual malice existed and that the material, even if defamatory, was privileged
because it promoted the public good. The doctors explained that they wrote the letter in their capacities as officers of the medical
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society, and not as individuals, in order to improve the quality of medical care. Furthermore, the defendants discussed the content
of the letters only with the president and the Board. The court found that the defendants successfully carried the burden of
showing their prima facie claim of privilege and the lack of actual malice. The court affirmed the grant of summary judgment.
Morton v. Gardner, 155 Ga.App. 600, 271 S.E.2d 733, 737.


Ga.App.1979. Cit. in disc. and com. (b) cit. in disc. The defendant newspaper published an article which stated that the plaintiff,
who was the mayor of a city, had committed criminal trespass and was a cattle thief. The lower court found in favor of the
plaintiff and the defendant appealed. This court stated that the plaintiff was a public figure and would therefore have had to
show that the defendant had acted with actual malice, that is, with knowledge of the falsity of the statements or with reckless
disregard for the truth, by publishing the article. The court noted that although it had not been finally determined whether a
lesser standard applied to the public officer with regard to a private matter, the trend was that the lesser standard would apply
to a private matter. The incident described in the article related to a private matter but it was also information relating to the
plaintiff's fitness for office and therefore, the court held that the actual malice test still applied. The court reviewed the evidence
presented and found that the actual malice test was not met. The decision of the lower court was reversed. Savannah News-
Press, Div., Etc. v. Whetsell, 149 Ga.App. 233, 254 S.E.2d 151, 152.


Hawaii


Hawaii, 1982. Com. (h) cit. in disc. Members of the Hawaiian entertainment industry who had entertained at a political fund-
raising rally brought a defamation action against the author of a newspaper article, the newspaper's shareholder-directors, and a
local political candidate. The trial court granted the plaintiffs' motion for summary judgment. The state supreme court reversed
the summary judgment in favor of the plaintiffs, affirmed the denial of summary judgment in favor of the defendants, and
dismissed the newspaper shareholder-directors from the action. The directors were not liable for alleged defamation where they
did not participate, either actively or passively, in the publication of the statements at issue. Public figures had to prove that the
publisher of the defamatory statement acted with knowledge of its falsity and in reckless disregard of its truth. This standard was
to be applied to both media and nonmedia defendants. Actual malice could be presumed from the mere fact of the defamatory
character of the publication or the author's mere investigatory failure to determine whether the specific entertainers named in
his article were actually connected with organized crime. There was a genuine issue of material fact as to whether there was
clear and convincing proof of the author's actual malice, whether candidate's statement was susceptible to an innocent meaning
by reasonable persons, and whether the candidate acted with the requisite actual malice. The jury was the proper entity to make
these determinations. Rodriguez v. Nishiki, 65 Hawaii 430, 653 P.2d 1145, 1149.


Ill.


Ill.1982. Cit. in spec. conc. op. The plaintiff, a former assistant professor, sued his former department chairman for slander.
The trial court granted the defendant's motion to dismiss. The plaintiff appealed; the appellate court reversed and remanded for
trial. The defendant appealed, but this court affirmed. The court held that the New York Times v. Sullivan standard applied, and
that the plaintiff met this standard by pleading that false and defamatory statements were made by the defendant with actual
malice. In a specially concurring opinion, one justice agreed with the result, but would have applied the lesser standard generally
accorded private persons. Colson v. Stieg, 89 Ill.2d 205, 60 Ill.Dec. 449, 454, 433 N.E.2d 246, 251.


Ill.App.


Ill.App.2003. Com. (e) cit. in disc. Village trustee who was accused by a village resident during a televised board meeting
of accepting a bribe brought suit for slander per se against the resident. The trial court granted defendant's motion to dismiss.
Reversing and remanding, this court held that defendant failed to bring her affirmative defense of absolute privilege pursuant to
a motion to dismiss, and that the application of Restatement Second of Torts § 590A to plaintiff's complaint did not reveal the
existence of the absolute privilege, since the complaint did not state the nature of the meeting, the business being conducted,
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any relationship of defendant's conduct to the meeting, or any facts that might deem defendant a witness to the meeting. Krueger
v. Lewis, 342 Ill.App.3d 467, 276 Ill.Dec. 720, 794 N.E.2d 970, 974.


Iowa


Iowa, 1976. Com. (d) cit. in sup. (T.D. No. 21, 1974). A police captain brought this action against a newspaper to recover
damages for allegedly false and libelous statements published about him. The trial court had overruled the defendant's motion
for summary judgment. On appeal, this court considered whether the statements were made with reckless disregard of their truth
or falsity. The court was unable to find reckless conduct as there was no evidence to show that the defendant entertained serious
doubts as to the truth of his publication. The court found that as the plaintiff had not sustained his burden of showing facts
indicating the defendant's probable knowledge of falsity, the First Amendment demanded that summary judgment be issued.
McCarney v. Des Moines Register & Tribune Co., 239 N.W.2d 152, 156.


Kan.


Kan.1980. Quot. in disc. The plaintiff, a state senator, was a candidate for a certain political party's nomination for office.
The plaintiff sued the state chairman of another political party for alleged libel. The action was based on the publication
and distribution of a brochure stating that the plaintiff voted for the decriminalization of marijuana and the legalization of
homosexuality. A summary judgment was granted for the defendant, and the plaintiff appealed. The appellate court stated that
for there to be liability for defamation, there must be publication of matter that is both defamatory and false, and where the
published statements are substantially true, there is no liability. The court held that the defendant's statements were substantially
true and would not support an action in defamation. The judgment was affirmed. Hein v. Lacy, 228 Kan. 249, 616 P.2d 277, 284.


Ky.


Ky.1990. Rptr's Notes cit. in disc. (1977, 1987, 1989 Supp.). An assistant basketball coach sued a newspaper and its editor for
defamation for publishing allegations of recruiting improprieties committed by the plaintiff. The trial court directed a verdict
for the defendants on the grounds that the plaintiff was a public figure and failed to present sufficient evidence of malice to
permit submission of the case to the jury. Reversing and remanding, this court held that the plaintiff was not a public figure
because he neither involved himself in a specific public controversy nor had the regular and continuing access to the media
that public figures enjoyed. The court stated that the trial court erred in admitting evidence of the plaintiff's improper use of
recruiting aids because that evidence could not prove the truth of the defendants' article. Warford v. Lexington Herald-Leader
Co., 789 S.W.2d 758, 763, certiorari denied 498 U.S. 1047, 111 S.Ct. 754, 112 L.Ed.2d 774 (1991).


Ky.1990. Com. (c) cit. in disc. A man wrongly arrested for murder sued a newspaper and an interviewee featured in an article in
the paper for statements the interviewee made about the plaintiff's personal life, namely that he was a “con artist.” The plaintiff
alleged libel and invasion of privacy. The trial court granted the defendants' motion for summary judgment on the grounds that
the comments were statements of opinion and the article was absolutely privileged under the First Amendment. Reversing and
remanding, this court held, inter alia, that the statements were capable of a defamatory meaning. The court stated that fact issues
remained regarding whether plaintiff, by falsely confessing to murder, injected himself into the public controversy and thereby
became a limited public figure, and whether the communication in question actually conveyed a defamatory message to the
reader. It found that in the whole context of the article's publication, the interviewee's comments created a reasonable inference
that they were justified by undisclosed defamatory facts. Yancey v. Hamilton, 786 S.W.2d 854, 859.


La.


La.2006. Com. (h) cit. in disc. Following the arrest of a fast-food-restaurant patron on suspicion of passing a counterfeit hundred-
dollar bill, which was subsequently determined to be legitimate, patron brought suit for, in part, defamation against sheriff and



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003515396&pubNum=0000578&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_974&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_974

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003515396&pubNum=0000578&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_974&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_974

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976108280&pubNum=0000595&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_595_156&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_156

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980130395&pubNum=0000661&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_661_284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_284

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990070310&pubNum=0000713&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_713_763&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_763

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990070310&pubNum=0000713&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_713_763&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_763

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990173418&pubNum=0000708&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989128560&pubNum=0000713&originatingDoc=I82cb2a1cdc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_713_859&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_713_859





§ 580ADefamation of Public Official or Public Figure, Restatement (Second) of Torts §...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 21


restaurant, whose employees reported patron to the police. The trial court granted summary judgment for defendants, but the
court of appeal vacated and remanded. This court reversed the decision of the court of appeal with respect to restaurant and
reinstated the trial court's judgment, holding that restaurant employees' report to law-enforcement officers of suspected criminal
activity was conditionally privileged, and that plaintiff failed to submit evidence sufficient to show that he would be able to meet
his burden of proof at trial that defendant abused the privilege. The court concluded that the negligence standard of liability
governed cases where a private individual allegedly was defamed by a nonmedia defendant about a matter of public concern.
Kennedy v. Sheriff of East Baton Rouge, 935 So.2d 669, 678.


Me.


Me.2000. Com. (d) quot. in disc. Supervisor sued former employer and his subordinates for defamation and invasion of privacy,
among other claims, alleging that he was forced to publish or communicate the reasons for his termination to prospective
employers. Trial court granted defendants summary judgment. This court affirmed in part and vacated in part, holding, inter alia,
that plaintiff's defamation claim failed, because the employer was protected by a conditional privilege under common law and
did not abuse that privilege. Even if plaintiff raised a fact issue as to whether employer thoroughly investigated the subordinates'
claim before terminating him, he failed to show a reckless disregard for the truth. Cole v. Chandler, 752 A.2d 1189, 1194.


Me.1993. Com. (c) cit. in disc. A builder sued homeowners for defamation after the homeowners made disparaging comments
about the builder's work habits to another person who had hired the builder to construct a home. The superior court entered
judgment for the builder on the defamation claim and against the homeowners on their counterclaim for breach of their home
construction contract. This court affirmed, holding that the homeowners' statements were capable of defamatory meaning, that
the builder was not a public figure, and that the evidence supported the findings that the statements had factual content and were
made with knowledge of their falsity or reckless disregard for their truth. The superior court's failure to instruct the jury on the
conditional privilege afforded to statements between parties sharing a common interest was harmless because the privilege did
not protect intentionally or recklessly false statements. Haworth v. Feigon, 623 A.2d 150, 158.


Me.1986. Com. (f) cit. in disc. A teacher sued his school superintendent and the school committee for slander, alleging the that
defendants misrepresented the plaintiff's job performance to another school district. The trial court found for the plaintiff on
the ground that the defendants made the statements with knowledge of their falsity or with reckless disregard of their truth or
falsity. Affirming, this court held that the defendants' statements were not absolutely protected expressions of opinion, and that
the plaintiff was not a public figure and therefore he was not required to prove his allegations with convincing clarity. The court
concluded that the defendants' statements could have been reasonably understood as implying undisclosed defamatory facts,
and that the plaintiff did not have to prove by clear and convincing evidence that the defendants had made the statements with
absolute malice. True v. Ladner, 513 A.2d 257, 262.


Me.1981. Com. (b) quot. in disc. A detective and his wife brought an action against neighbors who signed and mailed a letter
to the detective's superior, alleging that the detective had threatened children and kicked pets and should be restricted from
carrying a gun. The lower court found each of the defendants guilty of libel and the defendants appealed. The court found that
the lower court erred in not characterizing the plaintiff as a public official, thereby allowing the jury to impose liability upon a
finding of negligence rather than upon a finding of malice. The plaintiff argued alternatively that even if he was a public official,
the libelous letter did not touch on his fitness for office and therefore the defendants' conduct should not be judged according
to the malice standard. The court found that the content of the letter sufficiently touched upon the detective's fitness for office
and determined that the appeal of each defendant should be sustained. Roche v. Egan, 433 A.2d 757, 763.


Me.1978. Com. (d) cit. in sup., com. (f) cit. in sup., coms. (f) and (g) cit. in ftn. in sup. Plaintiff, who was then the director of the
State Bureau of the Elderly, sued a town and its town manager, and another town and the chairman of its board of selectmen, to
recover for libel for letters which were sent to the governor by the manager and chairman to criticize the conduct of the director
at a public meeting convened to discuss a needed consolidation of transportation services. The plaintiff prevailed against one
town and its town manager, and these defendants appealed. This court determined that the plaintiff, as a public official, had
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to prove not only that the defamatory statements were false but that the town manager made them with knowledge that they
were false or with reckless disregard of whether or not they were false, and that animosity or even a desire to injure the other
party does not alone take the statements outside the First Amendment protections, though it may, with other evidence, support
an inference of “knowledge or reckless disregard” of falsity. The defendant's appeal was sustained since the court held that the
evidence in the record failed to establish, under the “convincing clarity” standard of proof that the manager wrote his remarks
critical of the director with knowledge or reckless disregard of their falsity. Michaud v. Inhabitants of Town of Livermore Falls,
381 A.2d 1110, 1113, 1114, 1115, motion dismissed 383 A.2d 45 (1978).


Md.


Md.1976. Com. (h) cit. in disc. (T.D. No. 21, 1974). The plaintiff employee brought a defamation action against his former
employer. A vice president of a subsidiary of the employee's former corporate employer made statements to the employee's
new employer which implied that the plaintiff employee had stolen merchandise from the former employer. The trial court
directed a verdict for the defendant employer, holding that the plaintiff had not presented sufficient evidence to establish actual
malice which would override the common law privilege enjoyed by the employer. On the plaintiff's appeal to the court of special
appeals, the court reversed and ruled that the plaintiff had presented sufficient evidence of malice to warrant submission of the
question of abuse of the common law privilege to the jury. The defendant appealed to the court of appeals. Held: Affirmed. The
court, after a considered discussion of the most recent United States Supreme Court pronouncements on defamation, particularly
Gertz v. Robert Welch, Inc., ruled as follows: One who published a false and defamatory communication concerning a private
person in relation to a purely private matter is subject to liability if: (1) he knows that the statement is false and that it defames
the other; (2) acts in reckless disregard of these matters; or (3) acts negligently in failing to ascertain them. However, where the
defamatory statement about a private individual as to a private matter is conditionally privileged, the plaintiff must, in order to
recover damages, prove not mere negligence, but reckless disregard of the truth. As for this case, the court ruled that the facts
would support a finding that the statements were made with reckless disregard of the truth, thus overcoming the conditional
common law privilege. Accordingly the case was remanded for a new trial. Jacron Sales Co., Inc. v. Sindorf, 276 Md. 580,
350 A.2d 688, 695.


Mass.


Mass.2013. Cit. in ftn. Manufacturer of a hip-protection device brought a commercial-disparagement claim against physician
who was the lead author of a medical-journal article that concluded that hip protectors were not effective in reducing the risk
of hip fractures in nursing-home populations. The trial court granted summary judgment for defendant. Affirming, this court
held that plaintiff failed to demonstrate that it had a reasonable expectation of proving all of the essential elements of a cause
of action for commercial disparagement. The court concluded, among other things, that plaintiff failed to prove that defendant
published the challenged statements with reckless disregard for their truth or falsity, noting that, unlike in a defamation action,
a plaintiff in a commercial disparagement action had to satisfy that standard irrespective of whether the plaintiff was a public
or private figure. HipSaver, Inc. v. Kiel, 464 Mass. 517, 531, 984 N.E.2d 755, 768.


Mass.1975. Com. (f) cit. in sup. (T.D. No. 21, 1974). The plaintiff government employee brought a libel action against the
defendant newspaper. The defendant had published an article purporting to quote the city marshal, stating that the plaintiff was
in possession of harmful drugs. In reality, the city marshal had accused the plaintiff's son of being in possession of the drugs.
The editor of the newspaper, although surprised to read the story as reported to him by a relatively inexperienced reporter, failed
to verify its accuracy. The jury awarded damages to the plaintiff, and the defendant appealed. The court held that the trial judge's
instructions on the constitutional aspects of the case were erroneous. The trial judge had instructed the jury that a verdict for
the plaintiff was warranted on proof, without more, of publication by the defendant of a falsehood which was defamatory of
the plaintiff. The court remanded, holding that a plaintiff who is a public officer or public figure may recover damages only on
proof of actual malice, while private persons could recover damages by proof of negligence in the publishing of the libel, even
though the libel occurs in the reporting of an event of public and general concern. Actual malice would be proved by showing
that the defamatory falsehood was published with knowledge that it was false or in reckless disregard of whether it was false.
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That information was available which would cause a reasonable man to entertain serious doubts would not be enough—the
jury would have to find that those doubts were actually entertained by an agent of the defendant. Finally, actual malice had to
be proved not merely by the fair preponderance of the evidence, but by clear and convincing proof. On remand, the jury was
to determine whether the plaintiff was a public figure and to apply the relevant standard of liability. Stone v. Essex County
Newspapers, Inc., 367 Mass. 849, 330 N.E.2d 161, 174.


Mass.App.


Mass.App.1979. Cit. in disc. An action was brought by a television sports announcer against a magazine publisher which had
published an article referring to the announcer as the only one in town enrolled in a remedial speaking course. The trial court
dismissed the complaint and the announcer appealed. This court reversed and held that when a statement is cast in terms of a
factual assertion and when it is not unreasonable for readers to believe such a literal factual interpretation, then it could not be
held, as a matter of law, that the statement was not libelous. Myers v. Boston Magazine Co., Inc., 7 Mass.App. 676, 389 N.E.2d
779, 782, judgment reversed 380 Mass. 336, 403 N.E.2d 376 (1980).


Minn.


Minn.2003. Com. (c) quot. in disc. and in diss. op. Real estate developer sued media company and attorney for defamation,
alleging that company published attorney's defamatory statement. Appellate court affirmed trial court's finding that plaintiff
was limited-purpose public figure, and that defendants were entitled to summary judgment, since reasonable jury could not
conclude that defendants acted with actual malice. This court reversed in part and remanded, holding that plaintiff was a limited-
purpose public figure as to defendant media company, but that fact issues existed as to whether defendant attorney caused public
controversy and whether plaintiff voluntarily injected himself into controversy, so as to regard plaintiff as limited-purpose public
figure as to attorney. Dissent argued that, as a matter of law, plaintiff was limited-purpose public figure as to both defendants.
Chafoulias v. Peterson, 668 N.W.2d 642, 649-650, 663.


Minn.1985. Com. (c) cit. in disc. The individual plaintiff and the two corporations he formed, a tax-free bond fund and an
investment advisor company, sued the defendant newspaper for libel after it had published an article accusing the individual
plaintiff of running a one-man show and lacking experience. The article also attacked the uniqueness of the fund and predicted
high initial expenses. The trial court found all three plaintiffs to be private persons but granted summary judgment to the
defendant on the theory that, when defamatory matter involves an issue of public concern, actual malice must be proved. On
appeal, this court, after conducting an independent review of the record, determined that the corporate plaintiffs were limited
public figures that had to prove malice and affirmed the dismissal of their cases. The individual plaintiff's case was reversed
and remanded because he was held to be a private plaintiff who had to prove only negligence to recover. Jadwin v. Minneapolis
Star and Tribune Co., 367 N.W.2d 476, 483.


Minn.App.


Minn.App.1987. Cit. in disc. Several citizens circulated a handout at a town meeting accusing certain officials of criminal
misconduct although the officials had been cleared of wrongdoing a week earlier. When the officials sued the citizens for libel,
the trial court granted summary judgment to the defendants. Affirming, this court held that public officials were required to
prove that defamatory statements on matters of public concern were made with actual malice even though the defendants were
private citizens and not associated with the media. Culliton v. Mize, 403 N.W.2d 853, 856.


Mo.


Mo.2008. Com. (d) quot. in sup. (Erron. cit. as § 580.) Company that distributed and installed car-wash systems, and its owner,
brought a claim for injurious falsehood against purchaser of three such systems, after purchaser accused owner of stealing one
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of the systems, leading to criminal charges that were subsequently dropped. The trial court entered judgment on a jury verdict
awarding plaintiffs damages. Affirming, this court held, inter alia, that, because defendant's liability was independently based
upon its actual knowledge of the falsity of the theft accusation, the trial court's omission from the standard jury instruction of the
phrase defining the standard for reckless disregard was not prejudicial, and thus did not constitute reversible error. Wandersee
v. BP Products North America, Inc., 263 S.W.3d 623, 632.


Mo.1988. Cit. in diss. op. The operators of a home construction business sued a credit report agency, alleging that it falsely
reported that they had filed for bankruptcy to a financial institution that was determining whether the plaintiffs could convey
good title to a house. The trial court found for the defendant. The intermediate appellate court reversed, but transferred the case
to this court. This court affirmed the judgment for the defendant, holding that it was entitled to a qualified privilege to assure
that it could continue to provide the rapid flow of credit information. The dissent argued that one who published a false and
defamatory communication concerning a public or private person or figure in regard to matters of public or private concern
was subject to liability for defamation if he knew that the statement was false and that it defamed the other person, or acted
in reckless disregard of these matters. McDowell v. Credit Bureaus of S.E. Mo., 747 S.W.2d 630, 635, cert. denied 488 U.S.
852, 109 S.Ct. 136, 102 L.Ed.2d 109 (1988).


Neb.


Neb.1986. Com. (d) cit. in disc. A newspaper ran an editorial alleging corruption and incompetence in county law enforcement,
and also published a letter to the editor that accused the sheriff of associating with corrupt members of his force. The sheriff
lost a subsequent election, and sued the newspaper for libel on the ground that the statements in the column and letter were
false and were made with actual malice. The trial court found for the plaintiff. This court reversed, holding that the plaintiff
had not met his burden of proof in establishing that the statements were false, and therefore could not establish that they were
made with actual malice, especially after the sheriff had admitted the truth of the statements regarding his associates. Deaver
v. Hinel, 223 Neb. 529, 391 N.W.2d 128, 132.


Nev.


Nev.1983. Com. (d) cit. in sup. A political candidate brought this defamation action against a television station and its
interviewer. The interviewer had accused the plaintiff of passing bad checks, insinuated that he was dishonorable, and questioned
whether he could be trusted with state funds. The plaintiff denied the dishonored check was his and demanded an apology
and a correction. The defendants issued an unsatisfactory correction and the plaintiff brought this action. At trial, the plaintiff
prevailed; the defendant appealed and this court affirmed. This court rejected the defendants' defense of privilege, finding that
common law privileges like the fair comment doctrine had been completely subsumed and superseded by recent constitutional
law developments. The court also found that the jury was correct in finding actual malice because the interviewer deliberately
decided to question the plaintiff only on camera, not beforehand because the defendants knew the plaintiff did not pass the check
and because the defendants' attempted correction could have been seen as evidence of reckless disregard as it itself insinuated
wrongful acts and motives of the plaintiff. Nevada Ind. Broadcasting Corp. v. Allen, 99 Nev. 404, 664 P.2d 337, 345.


N.J.


N.J.2004. Cit. in sup. Police officer brought suit for, in part, defamation against township resident who had published a
newsletter accusing officer of perjury. The trial court denied defendant's motion for summary judgment on the defamation
claim. Reversing and remanding to the trial court for dismissal of the complaint, this court held, inter alia, that plaintiff failed
to demonstrate the required actual malice necessary to maintain a defamation action by a public official. The court said that
the evidence clearly showed that defendant believed that the statements were true. DeAngelis v. Hill, 180 N.J. 1, 12, 847 A.2d
1261, 1268.
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N.J.1986. Com. (h) cit. in disc. A reporter published an article in a newspaper revealing an independent laboratory's finding
that the product sold by a food store as spring water contained chlorine. The food store sued the reporter and newspaper for
defamation, and sued the laboratory for negligence and interference with prospective economic advantage. The trial court
granted summary judgment for the defendants. The intermediate appellate court and this court affirmed, holding that the plaintiff
had not established that the defendants knew the statements to be false or entertained serious doubts about their truth so as to
defeat their fair comment defense to defamation where there was no proof of actual malice. The court concluded that although
the adoption of the actual malice test was not constitutionally compelled, the defense of fair comment should be overcome only
by proof of actual malice. They stated that the term “malice” signified an abuse of privilege and that this standard applied to
non-media as well as to media defendants. Dairy Stores, Inc. v. Sentinel Pub. Co., 104 N.J. 125, 516 A.2d 220, 234.


N.J.1986. Quot. in disc. A private individual seeking actual and special damages for personal and corporate loss sued a
newspaper for defamation because it published articles concerning alleged improper bank loans he received. The trial court
applied the standard of ordinary negligence for determining whether the defamation was actionable and entered judgment for
the plaintiff. The intermediate appellate court affirmed. Reversing and remanding, this court held that the negligence standard
adopted by the courts below was inappropriate because the plaintiff's conduct implicated a legitimate public interest and
therefore defamatory speech that focused on that public interest was actionable only if the plaintiff proved that the defendants
had acted with actual malice in publishing the defamatory articles. Sisler v. Gannett Co., Inc., 104 N.J. 256, 516 A.2d 1083, 1089.


N.J.Super.


N.J.Super.1992. Com. (d) quot. but dist. Attorney and his firm sued newspaper publisher for defamation after newspaper
published erroneous reports that attorney was under investigation for receiving excessive fees in connection with his
representation of a school boards association. The trial court denied publisher's motion for summary judgment; this court
reversed and remanded, holding that attorney was a public figure who failed to prove that the false statements about him were
published with actual malice. The court said that a one-month delay in printing a retraction did not support a finding of actual
malice in publishing the original article. Schwartz v. Worrall Publications, Inc., 258 N.J.Super. 493, 503, 610 A.2d 425, 430.


N.J.Super.1987. Quot. in sup., cit. in ftn., coms. (e) and (h) quot. in ftn. A patient died immediately after a gall bladder operation.
The surgeon told other doctors and reported to hospital officials that he believed the death was the anesthesiologist's fault.
The chief of anesthesiology did not recommend the anesthesiologist for reappointment to the hospital staff that year, and the
anesthesiologist resigned rather than request a hearing about his reappointment. He then sued the surgeon for defamation. The
trial court found for the plaintiff, holding that the surgeon's oral statements had been slanderous per se. This court reversed,
holding that a negligence standard of fault, rather than strict liability, was appropriate with regard to the oral statements; that
the defendant's statements were covered by a conditional occasional privilege based on the involved doctors' shared concern
for their patients; that in the absence of proof that the defendant was covering up a mistake of his own with the statements, he
was not guilty of an abuse of privilege; and that the complaints of other doctors on file with the chief of anesthesiology made
it clear that the defendant's statements alone were not a substantial factor in the plaintiff's loss of his position. Bainhauer v.
Manoukian, 215 N.J.Super. 9, 520 A.2d 1154, 1167-1169.


N.J.Super.1987. Com. (d) quot. and cit. in disc. A bank president sued a newspaper reporter and his employer for defamation
after they published a series of articles about allegedly improper loans that were made by the bank. The trial court granted the
defendants' motion for summary judgment. Reversing, this court held that the law of the case doctrine did not preclude the trial
court from reconsidering the issue of actual malice regarding liability after this court, on a previous appeal, ruled on the issue
of actual malice regarding punitive damages. The court further held that the plaintiff had to establish that the defendants knew
that the offending articles were false, recklessly disregarded their truth or falsity, or entertained serious doubts as to their truth
in order to support his defamation claim. Sisler v. Gannett Co., Inc., 222 N.J.Super. 153, 536 A.2d 299, 304-306, certification
denied 110 N.J. 304, 540 A.2d 1283 (1988).
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N.J.Super.1983. Cit. in disc. When two newspapers published articles reporting that the “pure” spring water sold by the plaintiff
contained chlorine, the plaintiff brought this negligence action against the laboratory which conducted the analysis and a
defamation action against the newspapers' owner and reporter. The court granted the defendants' summary judgment motions
because there was no clear and convincing evidence that they in fact entertained serious doubts as to the accuracy of the article.
The court stated that the laboratory, which was the source of the article, would be entitled to the same standard of liability as
the publisher because the New York Times standard of actual malice was available to both media and nonmedia defendants.
Dairy Stores, Inc. v. Sentinel Pub. Co., Inc., 191 N.J.Super. 202, 465 A.2d 953, 962, judgment affirmed 198 N.J.Super. 19, 486
A.2d 344 (1985), affirmed 104 N.J. 125, 516 A.2d 220 (1986). See above case.


N.M.App.


N.M.App.1989. Cit. in disc., com. (c) cit. in disc. A bar owner sued a newspaper reporter, the newspaper, and others for
defamation after the defendants published an abridged version of a police report in a story that stated that the plaintiff had been
arrested for paint sniffing and carrying a weapon when it turned out that the arrestee was in fact a burglar who had entered the
plaintiff's house and stolen his driver's license and was using it to pose as the plaintiff. The trial court granted the defendants'
motion for summary judgment. Reversing and remanding, this court held that the trial court erred in determining that the plaintiff
was a limited public figure or public official. Neither the fact that the plaintiff's home was burglarized, the fact that he was
appointed to the mayor's commission, the fact that he was a bar owner, nor the fact that an individual was arrested who claimed
to be the plaintiff elevated him to the status of a public official or a limited public figure. Furgason v. Clausen, 109 N.M. 331,
785 P.2d 242, 247-248, certiorari denied 109 N.M. 232, 784 P.2d 419 (1989).


N.M.App.1977. Com. (d) quot. in part in sup. This action for defamation was brought by four deputy sheriffs based upon
statements broadcast by defendant radio station alleging criminal behavior and professional misconduct on the part of the
plaintiffs. Summary judgment was entered for defendants and reversed and remanded on appeal. It was held that the granting
of summary judgment had been improper and premature, since there was a genuine issue of fact on the question of malice and
as to the reliability of the confidential informants who supplied defendants with the accusations broadcast. On remand, the trial
court was instructed to determine whether the informants' identities should be disclosed to all plaintiffs. Ammerman v. Hubbard
Broadcasting, Inc., 91 N.M. 250, 572 P.2d 1258, 1262, certiorari denied, 91 N.M. 249, 572 P.2d 1257, certiorari denied, 436
U.S. 906, 98 S.Ct. 2237, 56 L.Ed.2d 404.


N.Y.Sup.Ct.App.Div.


N.Y.Sup.Ct.App.Div.1986. Cit. in sup. In a nationwide broadcast, a television comedian, introduced as a tax consultant with
the same name and occupation as an actual tax adviser, gave ludicrous advice on suggested deductions. The real tax consultant
sued the network for defamation. The trial court denied the defendant's motion to dismiss the complaint, but this court reversed,
holding that ludicrous advice presented in an obviously comic entertainment program without any malicious personal attack
was not defamatory as a matter of law. The court reasoned that the broadcast plainly involved humor rather than a vituperative
type of jesting. Frank v. National Broadcasting Co., Inc., 119 A.D.2d 252, 506 N.Y.S.2d 869, 875.


N.Y.Sup.Ct.App.Div.1986. Com. (d) cit. in disc. A newspaper article reported that a high school football coach had verbally
abused his team, particularly the quarterback, and had publicly used profanity during and after the game. The coach sued the
newspaper for libel. The trial court held for the plaintiff, finding that the article's claims had been published with malice, and
awarded compensatory damages. This court affirmed, noting that it was not necessary to prove ill will or a desire to injure
to find malice, and that since the coach had submitted proof of damage to his reputation, the compensatory damages award
was appropriate, and was not subject to prohibitions on recovery in libel per se. Mahoney v. Adirondack Publishing Co., 123
A.D.2d 10, 509 N.Y.S.2d 193, 197.


N.Y.Sup.Ct.App.Div.1978. Com. (e) cit. in ftn. Appeal by alleged defamed landlord from summary judgment in favor of
defendants, the owner and operator of a commercial television station and its reporter. Plaintiff had purchased a farm adjacent
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to his own from an elderly couple. Because the couple was elderly and had no place to go, it was agreed in writing that they
could continue to live on the farm for the rest of their lives. They were responsible for certain costs and utilities, and plaintiff
was responsible for structural repairs and replacements. Defendant reporter interviewed and televised the elderly couple at
their home, depicting the house in a state of disrepair without sufficient heat. Defendants gave plaintiff an opportunity to be
interviewed, but he turned it down. The court affirmed, holding, inter alia, that, in the absence of a showing that defendants had
acted in a grossly irresponsible manner, although the broadcast incidentally referred to a private legal dispute between plaintiff
and his tenants (and may have been inaccurate in that respect), that fact did not affect defendants' constitutional privilege,
inasmuch as the story as a whole was a matter of legitimate public concern. Cottom v. Meredith Corp., 65 A.D.2d 165, 411
N.Y.S.2d 53, 55.


N.C.App.


N.C.App.1983. Cit. in disc., com. (a) cit. in disc. The plaintiff, a college dean at a state university, sued two newspapers for
allegedly defaming him and invading his privacy in an editorial that each paper published. The trial court dismissed the claims;
this court reversed. The editorial, by virtue of its organization and its direct statements, was capable of conveying a defamatory
meaning. Editorial statements were not absolutely protected if the defamatory imputations were factual enough to be understood
as imputations of personal dishonesty, even if the underlying facts were disclosed. For a motion to dismiss, the alleged falsity
of the underlying facts nullified the claim that the opinion privilege based on disclosed facts absolutely barred recovery. Fair
comment, a defense, was inappropriate as a ground for dismissal. The plaintiff's claim for invasion of privacy for being placed
in a false light was similar to his defamation claim. One who republished a defamation was as liable as the original publisher.
Renwick v. News and Observer Pub. Co., 63 N.C.App. 200, 304 S.E.2d 593, 596, 602, 614, opinion reversed 310 N.C. 312,
312 S.E.2d 405 (1984), rehearing denied 310 N.C. 749, 315 S.E.2d 704 (1984), certiorari denied 469 U.S. 858, 105 S.Ct. 187,
83 L.Ed.2d 121 (1984).


Ohio App.


Ohio App.1998. Com. (h) cit. in disc. After criminal defendant who had stabbed his wife numerous times pleaded guilty to
attempted murder, he brought a defamation action against two television stations that reported that wife had suffered 80 stab
wounds. Affirming the trial court's grant of summary judgment for stations, this court held, inter alia, that the trial court erred
in finding that criminal defendant was a private person, rather than a limited-purpose public figure, for the purpose of his
defamation claim, but concluded that the error was harmless because the malice standard that the trial court should have applied
imposed on him a more stringent burden of proof, which, on the facts of the case, he could not possibly have satisfied. Talley
v. WHIO TV-7, 131 Ohio App.3d 164, 170, 722 N.E.2d 103, 107.


Okl.


Okl.1998. Com. (e) cit. in ftn. Attorneys specializing in the representation of tort plaintiffs brought defamation action against
newspaper publisher that printed stories about organization's efforts to bring about tort reform through the initiative process.
Attorneys also asserted claims for intentional infliction of emotional distress and tortious interference with advantageous
business relations. After the trial court denied publisher's motion to dismiss, publisher sought a writ of prohibition to prevent
attorneys from prosecuting their action. Issuing the writ, this court held that the common-law fair-report and fair-comment
privileges protected communications on matters of public interest, that the stories at issue constituted pure political speech that
could not serve as the basis for a defamation action, that newspaper did not act outrageously, and that newspaper did nothing
improper so as to afford attorneys relief under a theory of tortious interference with business relations. Gaylord Entertainment
Co. v. Thompson, 1998 OK 30, 958 P.2d 128, 145.


Okl.1996. Com. (e) cit. and quot. in ftn. in diss. op., com. (g) cit. in ftn. in diss. op. A former gubernatorial candidate sued his
opponent and the opponent's media assistant for defamation, after defendants issued a press release insinuating that plaintiff had
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broken the law and had overcharged consumers for crude oil. Plaintiff argued that the federal court proceedings did not support
the allegations in the press release, and attacked the headlines of the press release and the use of the terms “broke the law,”
“violated federal law,” “accused,” “defendant,” “found guilty,” and “involved in a direct conflict of interest” as libelous per
se. Trial court granted defendants summary judgment on the ground that the press release was privileged. This court affirmed,
holding that the press release was privileged because it was substantially accurate and was a fair and true report of the basic facts.
The expressions of opinion in regard to those facts were within the category of rhetorical hyperbole and were also privileged.
Dissent argued that plaintiff was deprived both of his right to establish that his claim was actionable under the federal-law
Sullivan standards and of the valuable opportunity to have that judicial scrutiny conducted free of the interfering effect of state-
law defenses. Price v. Walters, 918 P.2d 1370, 1386, 1387.


Okl.1994. Com. (e) cit. in ftn. Plaintiff's name was mentioned by district attorney at news conference in connection with drug
investigation; newspaper republished the material verbatim. Plaintiff sued newspaper for libel, among other claims, and the trial
court dismissed; the intermediate appellate court affirmed. Also affirming, this court held that district attorney's news conference
was official function of his office and represented occasion to which common-law fair reporting privilege attached. Wright v.
Grove Sun Newspaper Co., Inc., 873 P.2d 983, 990.


Okl.App.


Okl.App.2011. Sec. and com. (d) quot. in sup. High school teacher/basketball coach sued television network, alleging that he
was defamed and his privacy was invaded by network's broadcast of a news story concerning parents' complaints that he had
threatened to shoot, or have shot, students who did not leave the gym after a basketball game. The trial court granted summary
judgment for defendant. This court reversed as to plaintiff's claim for invasion of privacy by false light and remanded, holding,
based on the related law of defamation, that assuming that the broadcast portrayed him as a terrorist, he, as a public figure, was
only required under the actual-malice standard to show defendant's knowledge or reckless disregard of the false light in which
he was portrayed if the false portrayal was dependent on extrinsic facts that might or might not have been known to defendant.
Grogan v. KOKH, LLC, 2011 OK CIV APP 34, 256 P.3d 1021, 1031.


Pa.


Pa.2007. Com. (d) cit. and quot. in sup. Police officer brought defamation claims against newspaper and writer of a letter to
the editor in which writer expressed his belief that officer had raped a murder suspect and had been arraigned for the sexual
abuse of women and children. The trial court granted writer's motion for summary judgment. This court reversed and remanded,
holding, inter alia, that the republication of the letter on a website three months after plaintiff filed his complaint was relevant
to the presence of actual malice in the initial publication. The court reasoned that the notice received by writer when plaintiff
filed his lawsuit that the statements in the letter were potentially false made republication relevant because it tended to indicate
a disregard for the truth that might have been present at the time of initial publication. Weaver v. Lancaster Newspapers, Inc.,
592 Pa. 458, 926 A.2d 899, 905, 906.


Pa.1975. Cit. in conc. op. in sup. (T.D. No. 21, 1974). Plaintiff truckdriver went to defendant doctor for a physical. The defendant
notified plaintiff's employer that he was a chronic alcoholic and should not drive. Plaintiff brought suit against defendant for
libel. However, before trial the defendant died. The trial court dismissed the action based on a state statute that provided all
causes of action, except slander and libel, survive the death of defendant or plaintiff. The appellate court affirmed. In reversing
and remanding, the court held the statute was unconstitutional since it was an arbitrary denial of equal protection and a denial
of access to the courts for injury suffered. Moyer v. Phillips, 462 Pa. 395, 341 A.2d 441, 447, 77 A.L.R.3d 1339.


Pa.Super.
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Pa.Super.2015. Com. (d) cit. and quot. in case cit. and quot. in sup., quot. in ftn. Former county commissioners and members
of county prison board who testified in a grand jury proceeding concerning corruption at the prison brought a defamation
action against newspaper and its reporter, alleging that defendants published and republished articles that inaccurately described
plaintiffs' testimony as uncooperative. The trial court denied plaintiffs' motion to admit as evidence two judicial opinions from
the grand jury proceedings, which indicated that the articles did not contain a factual basis; the court of appeals affirmed.
Reversing, this court held that the opinions were admissible to show defendants' state of mind. Citing Restatement Second of
Torts § 580A, the court explained that, once a publisher was on notice that a statement was false, republication could be used as
evidence that there was actual malice in regard to the republication, as well as the initial publication, because the republication
indicated a disregard for the truth. Castellani v. Scranton Times L.P., 124 A.3d 1229, 1235, 1242.


Pa.Super.1982. Tentative Draft No. 21 cit. in case quot. in sup. A police officer brought a defamation action against a newspaper
after it published an article portraying the plaintiff as engaged in corrupt activities. The article appeared on the paper's front
page beneath a banner headline reading “Wide Police Corruption Revealed.” A photograph of a man placing his hands inside
a police car marked “17B” was captioned “Sergeant's Car 17B Stops Outside Known Gambling Location.” The plaintiff was
identified in the article as being the likely driver of car 17B. The jury awarded the plaintiff compensatory and punitive damages
and the trial court denied the defendant's motion for a judgment n.o.v. or a new trial. On appeal, this court reversed, holding
that a judgment n.o.v. should have been granted. The court noted that a reasonable person reading the article would construe
it as defamatory, but added that truth was an absolute defense. The court held that recent Supreme Court rulings establishing
fault as a prerequisite for imposing liability for defamation transferred to the plaintiff the burden of proving falsity. Despite the
truth of the individual statements, the court found that the plaintiff met this burden of proof by establishing that the innuendo of
the communication as a whole was false. Although the publication was defamatory and false, the court held that the plaintiff's
cause of action failed for lack of actual malice, required of a media defendant. The defendant's reliance on the plaintiff's own
assertion that he was “more than likely” the officer in car 17B was not reckless disregard of the truth. Dunlap v. Philadelphia
Newspapers, Inc., 301 Pa.Super. 475, 448 A.2d 6, 13.


Tenn.


Tenn.1992. Quot. in sup., cit. in case cit. in sup. A terminated county official who was responsible for purchases and payment
of the county's bills brought a suit for defamation and interference with employment against a newspaper that wrote articles
describing how he had not kept payment of the county's bills up to date. Trial court granted newspaper's motion for summary
judgment on the defamation issue, but court of appeals reversed finding there was a genuine dispute over whether he was
responsible for paying county's bills and therefore whether he was a public official. Reversing in part, this court held that plaintiff
was a public official because he had substantial responsibility for and control over the conduct of the financial affairs of the
county, which was an integral part of government. The court also determined that the record supported trial court's determination
that there was no material evidence to support a finding of malice. Ferguson v. Union City Daily Messenger, 845 S.W.2d 162,
165-166, cert. denied 508 U.S. 961, 113 S.Ct. 2931, 124 L.Ed.2d 681 (1993), rehearing denied 509 U.S. 941, 114 S.Ct. 14,
125 L.Ed.2d 766 (1993).


Tenn.1978. Quot. in sup. In an action for libel, the trial court sustained defendant publisher's motion for summary judgment,
ruling that plaintiff social worker was a public figure and official, and that the required element of malice was not present. The
court of appeals reversed, holding that plaintiff was neither a public official nor a public figure. This court reversed the court of
appeals and remanded to the trial court for further proceedings to determine the defamatory nature vel non of the publication
and other issues. In determining that plaintiff was a public figure or official in at least a limited sense, the court adopted the
standards set forth in the Restatement sections as the law of its jurisdiction on defamation of public figures and officials and
private persons. Press, Inc. v. Verran, 569 S.W.2d 435, 442.


Tenn.App.
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Tenn.App.2007. Adopted in case cit. in disc., cit. in disc. Brother-in-law of a high-ranking police-department official sued
television station for defamation and false-light invasion of privacy, after station reported that official had interceded with
a subordinate to prevent brother-in-law's arrest. The trial court granted summary judgment for defendant. Affirming and
remanding, this court held that the trial court correctly granted summary judgment dismissing the defamation claim, since
defendant's report related to a matter of public concern, and plaintiff was a public figure, albeit an involuntary one, for
purposes of defendant's report, and, as such, could not have proven that defendant acted with actual malice in investigating and
broadcasting the story. Lewis v. NewsChannel 5 Network, L.P., 238 S.W.3d 270, 296, 298.


Tenn.App.2005. Adopted in case cit. in sup. Owner of jet-ski-customizing business brought libel and other claims against
competitor and jet-ski enthusiasts for publishing negative personal comments about him and criticizing his jet-ski modifications
and skills as a mechanic on Internet newsgroups and websites. The trial court granted summary judgment for defendants.
Reversing in part and remanding, this court held that questions of fact remained as to whether defendants made the statements
with reckless disregard of their truthfulness. In making its decision, the court noted that, as a limited-purpose public figure
involved in a public controversy, plaintiff had to demonstrate that defendants made the statements with actual malice, or with
knowledge of their falsity or reckless disregard of their truth or falsity. Hibdon v. Grabowski, 195 S.W.3d 48, 58.


Tenn.App.1997. Cit. in case cit. in ftn., quot. in ftn. A public school teacher sued publishers, alleging that they published
defamatory statements implying that he had a criminal record. This court affirmed the trial court's dismissal of the complaint,
holding that the teacher was a public official for the purposes of the law of defamation, and that the complaint did not state a
cause of action for defamation against a public official. The court cited prior Tennessee cases ruling that a high school principal
and a junior social worker were public officials. The court reasoned that the principal had been found to be an authority figure
and a government representative whose actions affected the taxpayers in Tennessee, and this reasoning could be applied equally
to a public school teacher. Campbell v. Robinson, 955 S.W.2d 609, 612.


Tenn.App.1996. Cit. in disc., cit. in ftn. Hospital employee was fired on suspicion of having stolen a co-worker's credit card in
order to make several purchases of electronic equipment; employee brought action against store at which purchases were made
and against clerks who identified her from a photographic lineup, alleging that the clerks' oral statements identifying plaintiff
as the perpetrator constituted defamation. The trial court entered summary judgment for defendants. Affirming, this court held,
in part, that, while clerks' statements were capable of defamatory meaning, clerks did not act negligently in identifying plaintiff
to her co-worker and the security guards who questioned them, and that, even if the statements were actionable as defamatory,
they came within the public interest privilege. Pate v. Service Merchandise Co., Inc., 959 S.W.2d 569, 573, 576.


Tenn.App.1986. Quot. in sup. A group chairman sued a newspaper publisher for defamation, alleging that he had suffered
damages to his occupation and reputation when a petition was placed in the publisher's advertising section stating that the
chairman's group had irresponsibly made slanderous charges against a judge. The trial court granted the publisher's motion for
summary judgment, holding that the chairman was a public figure and that he had not clearly established the requisite evidence
of actual malice. This court affirmed, stating that the chairman, having injected himself into a public controversy, was a public
figure and that evidence showing a failure to investigate fully did not in itself show actual malice; there must be evidence showing
that the publisher had serious doubts regarding the publication's truth. Trigg v. The Elk Valley Times, 720 S.W.2d 69, 72.


Tenn.App.1984. Quot. in case quot. in sup. A city safety director sued a newspaper and its reporter for libel, and the trial
court granted defendants' motion to dismiss on the ground that the article in question was not defamatory. The court of appeals
reversed and remanded, holding that a jury issue had been made as to whether the article, which related that the plaintiff had
ordered a baby jailed with her mother for reckless driving and violation of the child restraint law, could be considered defamatory
publication against a public figure. Shipley v. Knoxville Journal Corp., 670 S.W.2d 222, 223.


Tenn.App.1983. Com. (f) cit. in sup. The plaintiffs, an automobile dealership and its president/part owner, sued for libel the
writer of a consumer complaint letter, his wife and daughter, and the two newspapers which published the letter. The trial court
gave summary judgment for the defendants. This court affirmed and remanded. The mother and daughter were not liable because
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neither of them wrote or knew of the letter prior to publication. The newspaper which deleted references to the plaintiffs before
publishing the letter was not liable, because the plaintiffs did not prove that the alleged defamation concerned them. As to the
letter writer and the other newspaper, it was a question of law whether the statements were capable of defamatory meaning.
Because the statements were opinions based upon disclosed nondefamatory facts, they were not defamatory, even if strong or
abusive. Stones River Motors, Inc. v. Mid-South Pub. Co., 651 S.W.2d 713, 717.


Tenn.App.1983. Quot. in sup. In this libel case, the defendants appealed from the denial of their motions for summary judgment.
This court reversed and remanded. A former assistant United States attorney sued a newspaper for alleged libel in certain articles
and editorials regarding possible prosecutorial misconduct. Noting that where there was no false representation of fact, recovery
for expression of opinion based upon disclosed, nondefamatory facts was barred, this court held as a matter of law that the
defendants' statements were incapable of being defamatory and that the plaintiff as a public figure failed to prove any actual
malice on the defendants' part. Windsor v. Tennessean, 654 S.W.2d 680, 688.


Tenn.App.1982. Quot. in case quot. in sup. The plaintiff brought an action for libel, invasion of privacy and conspiracy against
the defendant newspaper and its writers for the publication of an article which stated that the plaintiff had violated election
laws by failing to file a financial report. The lower court granted some of the defendants' motions for summary judgment and
entered a directed verdict after declaring a mistrial; the plaintiff appealed. The court determined that Tennessee had adopted the
defamation standards found in the Restatement and that under those standards the plaintiff as a public figure was required to
show actual malice. Because there was no evidence of actual malice, the lower court's holdings were affirmed. Cloyd v. Press,
Inc., 629 S.W.2d 24, 26.


Tenn.App.1981. In an action for slander, the plaintiff, a local public official, was awarded both compensatory and punitive
damages. The defendant had contacted the state inspector general and the plaintiff's supervisor, alleging criminal and civil
misconduct on the part of the plaintiff. The defendant appealed the judgment, arguing that there was no proof of the actual
malice required where the plaintiff is a public official. The defendant asserted that the evidence of a past history of “bad blood”
between the parties, and the defendant's history of ill will and hostile feeling toward the plaintiff, was irrelevant and prejudicial.
This court affirmed the judgment, holding that such evidence was competent, relevant, and material. The evidence was relevant
to the question of whether the alleged slanderous remarks were either known by the defendant to be false, or made with reckless
disregard to be false, or made with reckless disregard for the truth. Moore v. Bailey, 628 S.W.2d 431, 433.


Tex.


Tex.1981. Com. (d) cit. in sup. A prisoner in the Hudspeth County Jail received injuries which caused his death. Three years
later, a reporter for the defendant newspaper wrote an article and incorrectly attributed the death to the plaintiff, the sheriff
in another county. The plaintiff filed suit for libel in his county; the defendants, the reporter and the newspapers, filed pleas
of privilege to be sued in another county. The lower court overruled the defendants' pleas of privilege and the intermediate
court affirmed. This court stated that the statements made were false and that the plaintiff was a public official for purposes of
defamation law. The issue was whether the evidence at the venue hearing had established that a cause of action for libel had
accrued. The court stated that in order for a public official to recover in a defamation action, he must show that the defendant's
statement was made with actual malice, with knowledge that it was false or with reckless disregard as to the truth or falsity of
the statement. The court stated that reckless disregard is not determined by a reasonably prudent person standard. The plaintiff
was required to prove actual malice and the court held that the plaintiff, by relying solely on the inconsistencies within the
article, had not proven an essential venue fact, actual malice, for the libel of a public official. The court therefore reversed the
intermediate court's decision and remanded for entry of an order sustaining the plea of privilege and transferring the cause to
the defendants' county. Foster v. Upchurch, 624 S.W.2d 564, 566.


Tex.App.
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Tex.App.2001. Com. (e) cit. in disc. Related corporations brought claims for business disparagement against, among others,
publisher of magazine article. On remand, the trial court granted defendant summary judgment. Reversing and remanding,
this court held, inter alia, that genuine issues of material fact as to the elements of business disparagement precluded
summary judgment. The court stated that, although conditional privileges had no relevance in business-disparagement claims,
constitutional privileges, like the opinion and fair-comment privileges, were still applicable. Granada Biosciences, Inc. v. Forbes,
Inc., 49 S.W.3d 610, 619, judgment reversed 124 S.W.3d 167 (Tex.2003).


Tex.App.1987. Com. (e) cit. in disc. An incumbent mayor sued an opposing candidate, alleging defamation by slanderous
statements made during the election campaign. The trial court granted summary judgment to the defendant. Reversing and
remanding, this court held that summary judgment was improper because the defendant failed to prove either that his statements
were true or that he acted without actual malice. The court rejected the defendant's argument that his statements were absolutely
privileged. The court reasoned that, although in some circumstances Texas common law recognized qualified privileges that
required a plaintiff to prove actual malice, the state did not recognize privileges that imposed a stricter burden on a plaintiff
public official than the constitutional actual malice standard. Brand v. Casso, 742 S.W.2d 726, 729, judgment affirmed and
reversed in part 776 S.W.2d 551 (1989).


Tex.App.1982. Com. (d) cit. in disc. The plaintiff, an ex-undercover narcotics agent, brought suit for damages sustained as
the result of a defamatory newspaper article written and published by the defendants. The jury found for the plaintiff, and
the defendants appealed. The appellate court reversed, finding that the article had not been written with actual malice (which
included reckless disregard for the truth). The court noted that reckless disregard was not measured by a reasonably prudent
person standard, but by the defendant's actual state of mind. Accordingly, it found that internal inconsistencies within the article
were not sufficient to show that the article was libelous. Times-Mirror Co. v. Harden, 628 S.W.2d 859, 860, error refused n.r.e.


Tex.Civ.App.


Tex.Civ.App.1981. Quot. in sup. and com. (d) quot. in sup. The plaintiff was mistakenly named by the defendants, a newspaper
columnist and the newspaper, in a newspaper article, as having beaten up a prisoner. The columnist noted the error and, in
the newspaper, apologized for the mistake. The plaintiff sued the defendants and the lower court overruled the defendants'
pleas of privilege. The defendants appealed. On appeal, this court affirmed. The court stated that one who publishes a false
and defamatory communication concerning a public official or public figure, with regard to his conduct, fitness or role in such
a a capacity, is liable if he knows that the statement is false or if he acts in reckless disregard of its falsity. Where there is
knowledge of falsity or reckless disregard, then the constitutional First Amendment protection does not apply. The amount of
time available to investigate has a bearing on whether one acted in reckless disregard. An implied finding of actual malice
means that the statement was made with knowledge that it was false or with reckless disregard of whether it was false or not.
Here, the columnist stated, in the same article, that the plaintiff had beaten up a prisoner. The court therefore held inter alia,
that the columnist defendant either made the statement knowing it was false or that he acted in reckless disregard of the true
facts which were subsequently reported in the same article. The court therefore held that the evidence supported the trial court's
implied finding of actual malice. Foster v. Upchurch, 613 S.W.2d 22, 23-24, error refused n.r.e., judgment reversed 624 S.W.2d
564 (1981). See above case.


Wash.


Wash.1979. Coms. (a) and (b) cit. in diss. op. The defendant newspaper published an article which the plaintiff alleged was
defamatory to him. The article stated that the plaintiff, as administrator of the county motor pool, had worked on a private
individual's vehicle in the garage that was for county purposes only. The lower court entered judgment for the plaintiff. This
court reversed, held that the plaintiff was a public official, and remanded the case to be heard under the actual malice standard.
The dissent argued that the plaintiff was not a public official and that, contrary to precedent, the majority had elevated the
plaintiff from a public employee to a public official merely because the article in question put the plaintiff under public scrutiny.
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The dissent stated that the plaintiff was simply a public employee who exercised no county control and whose position did not
invite public scrutiny. Clawson v. Longview Pub. Co., 91 Wash.2d 408, 589 P.2d 1223, 1229, 1234.


Wash.App.


Wash.App.2003. Com. (c) cit. in disc. After radio stations broadcasted a report about activities of director of county department
of capital improvements in connection with county remodeling project, director sued owner of radio stations for defamation.
Trial court granted defendant summary judgment. This court affirmed, holding that plaintiff's defamation claim failed because
he was a public official and he did not establish fact issue as to actual malice. The court rejected plaintiff's assertion that he
was nothing more than a contractor without much authority, stating that plaintiff reported directly to county commissioners,
demanded full control on projects, and had an important public role. It noted that the issue of whether plaintiff was a public
official or a public figure was a question of law. Eubanks v. North Cascades Broadcasting, 115 Wash.App. 113, 120, 61 P.3d
368, 372.


Wash.App.1978. Com. (f) cit. in sup. Appeal by plaintiff from a summary judgment granted in favor of defendant in a
defamation action brought by a storeowner against a television station arising from a broadcast warning the public about
bicentennial merchandise that was not genuine, and featuring background closeup shots of bicentennial merchandise on display
at plaintiff's store. Nothing in the videotape identified plaintiff's store or plaintiff. The court affirmed the summary judgment,
holding, inter alia, that plaintiff had not met his burden of presenting material evidence that might prove that the communication
was made about and concerned him. “A broadcast must be considered as a complete picture and not by isolated segments,” and
“The test is not whom the story intends to name but who a part of the audience may reasonably think is named. * * *” Sims v.
Kero Inc., 20 Wash.App. 229, 580 P.2d 642, 645, cert. denied 441 U.S. 945, 99 S.Ct. 2164, 60 L.Ed.2d 1047 (1979).


W.Va.


W.Va.1992. Com. (d) cit. in diss. op. Lawyer representing injured miner in successful workers' compensation appeal sued
newspaper for libel, winning at trial $75,000 in actual damages and $300,000 in punitive damages for editorial creating false
impression that lawyer sued miner for his fees, receiving all of miner's award. This court affirmed, noting defendant's egregious
deviation from generally accepted journalism standards and evidence that publisher strongly disliked lawyers in general and
legal profession. It held that privilege to report court proceeding did not allow misstating or omitting facts to create defamatory
impression. Moreover, once plaintiff was knowingly and intentionally libeled, defendant increased punitive damages every day
it failed to make prompt, prominent, and abject apology. Dissent argued that editorial was not proven false, and that majority's
suggestion that lack of retraction proved malice was contrary to established libel law, under which malice was determined at
time of publication. Hinerman v. Daily Gazette Co., Inc., 188 W.Va. 157, 423 S.E.2d 560, 577, 594, cert. denied 507 U.S. 960,
113 S.Ct. 1384, 122 L.Ed.2d 759 (1993).


W.Va.1981. Com. (h) cit. in ftn. A former city employee brought an action against the city manager and the city, alleging breach
of her employment contract and insulting words. After a jury verdict for the plaintiff, the trial court granted the defendant's
motion for a new trial on the breach of contract claim and entered judgment notwithstanding the verdict on the insulting words
claim. On appeal, the court noted that although the plaintiff could have brought her action under common law libel, she did
not fail to state a claim merely because the complaint pled a cause of action under the West Virginia insulting words statute.
However, the court also noted that a qualified privilege exists when a person publishes a statement in good faith about a subject
in which he has an interest or duty and limits the publication of the statement to those persons who have a legitimate interest in
the subject matter. The court held that the letter by the city manager, who was responsible for hiring, supervision, and dismissal
of city employees, to the former employee was protected by a qualified privilege which he did not abuse, where the letter
addressed only the question of the former employee's dismissal, an area of the city manager's interest, and the city manager sent
the letter only to people who had a lawful interest in the dismissal, i.e., the former employee, the members of the city council
and the city attorney. Accordingly, the court found that the plaintiff was not entitled to recover on her insulting words claim,
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and the judgment of the lower court was affirmed. Mauck v. City of Martinsburg, 167 W.Va. 332, 280 S.E.2d 216, 220, appeal
after remand _ W.Va. _, 357 S.E.2d 775 (1987).


Wis.


Wis.1982. Coms. (e) and (f) cit. in ftn. The plaintiff was a stockholder in a corporation which had previously employed him
as an attorney. The plaintiff had resigned his position with the corporation to go into private practice. Following a substantial
decline in the value of the corporation's stock, the plaintiff joined a dissent stockholder's campaign to change the corporation's
management. The chief aim of the campaign was to oust the chief executive officer/chairman of the board, who eventually did
resign. The dispute attracted the attention of the media, and a national business magazine published an article concerning the
dispute. Relying on a statement made to the magazine by the ousted corporate officer, the article stated that the plaintiff had
been fired by the corporation. The plaintiff and the former officer contacted the magazine with the information that the plaintiff
had resigned, and the magazine subsequently published a correction. The plaintiff brought suit against the former officer and
the magazine for defamation. The defendants moved for summary judgment, claiming that the plaintiff was a public figure
who had to prove actual malice in order to prevail. The trial court granted summary judgment for the defendants, and the
court of appeals reversed. This court affirmed the court of appeals and remanded. First, the court held that the plaintiff was
not a public figure. The court found that the stockholder dispute, while newsworthy, was not a public controversy. Further, the
plaintiff's actions regarding the stockholder dispute did not constitute an attempt to influence a public controversy such as would
transform the plaintiff into a public figure. Second, the court found that because the plaintiff was a private individual, he needed
to prove only that the magazine was negligent in publishing the alleged defamatory statement. Third, the court held that the
ousted corporate officer was not entitled to the constitutional protection afforded to media defendants, and the state's common
law of defamation was to determine the officer's liability. The former corporate officer had also argued that his statement was
conditionally privileged because it was reasonably necessary to protect his own reputation; however, because the case was before
the court on a summary judgment motion, the court left the resolution of the issue of conditional privilege to the trial court.
Denny v. Mertz, 106 Wis.2d 636, 318 N.W.2d 141, 145, certiorari denied 459 U.S. 883, 103 S.Ct. 179, 74 L.Ed.2d 147 (1982).


Restatement of the Law - Torts © 1934-2020 American Law Institute.
Reproduced with permission. Other editorial enhancements © Thomson Reuters.


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government
Works.
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Synopsis
Oil corporation president and his son brought libel
action against newspaper, reporter, estranged son-in-law of
president, and others. The United States District Court for
the District of Columbia, 567 F.Supp. 651, Oliver Gasch,
J., entered judgment in favor of newspaper and son-in-law
notwithstanding verdict. Appeal was taken. The Court of
Appeals, 759 F.2d 90, affirmed in part, reversed in part, and
remanded. Rehearing en banc was requested. The Court of
Appeals, 763 F.2d 1472,vacated portion of panel opinion that
reinstated jury's verdict and set case for rehearing en banc.
The Court of Appeals, Starr, Circuit Judge and J. Skelly
Wright, Senior Circuit Judge, held that: (1) president was
limited purpose public figure in connection with newspaper
article about actions of president in setting up his son
in shipping management company that did business with
corporation; (2) central and defamatory meeting of article was
true; and (3) newspaper and reporter did not publish article
with actual malice.


District Court affirmed.


Wald, Chief Judge, concurred in the judgment and filed
opinion.


Ruth Bader Ginsberg, Circuit Judge, concurred and filed
opinion.


MacKinnon, Senior Circuit Judge, dissented and filed
opinion.
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R. Bruce Rich, New York City, entered an appearance for
amici curiae American Publishers, Inc. et al. in support of
appellees.


Before WALD, Chief Judge, ROBINSON, MIKVA,


EDWARDS, RUTH BADER GINSBURG, SCALIA*, and


STARR, Circuit Judges**, and WRIGHT and MacKINNON,
Senior Circuit Judges.


Opinion


Opinion for the court filed by Circuit Judge STARR and
Senior Circuit Judge J. SKELLY WRIGHT.


Opinion concurring in the judgment filed by Chief Judge
WALD.


Concurring opinion filed by Circuit Judge RUTH BADER
GINSBURG.


Dissenting opinion filed by Senior Circuit Judge
MacKINNON.


STARR, Circuit Judge and J. SKELLY WRIGHT, Senior
Circuit Judge:


William Tavoulareas and his son Peter brought suit for injury
to reputation after The Washington Post published a story
that said, among other things, that Tavoulareas had used
his influence as president of Mobil Corporation to “set up”
Peter as a partner in a shipping firm whose business included
a multi-million dollar management services contract with
Mobil. After a jury trial in the United States District Court
for the District of Columbia, Judge Oliver Gasch awarded
judgment notwithstanding the verdict to the Post defendants.
567 F.Supp. 651 (D.D.C.1983). A divided panel of this court
reinstated the jury's verdict, 759 F.2d 90 (D.C.Cir.1985), but
the full court vacated that portion of the panel opinion and
set the case for rehearing en banc, 763 F.2d 1472, 1481
(D.C.Cir.1985).


After a careful review of the entire record in the light
most favorable to plaintiff, we are convinced that the only
reasonable inference to be drawn is that the “set up” allegation
was substantially true. We further hold that Tavoulareas
is a limited *767  **44  purpose public figure who can
recover for defamation only upon clear and convincing
proof that defendants acted with actual malice. Because
insufficient evidence exists in the record to support a finding


of constitutional malice with respect to any of the defendants,
we affirm entirely the District Court's decision.


I. Background


At trial, the parties presented conflicting evidence concerning
Mobil's and Tavoulareas' involvement with Peter's shipping
firm. The following account adopts the undisputed facts and
Tavoulareas' version of disputed events.


A. Mobil-Samarco-Atlas
William Tavoulareas was at all relevant times president and
chief operating officer of Mobil Corporation, the Nation's
second largest oil company and its third largest industrial
corporation. In his position at Mobil, Tavoulareas took an
active role in the public debate during the 1970's over the
manner in which the United States should respond to the
rise of OPEC and the ensuing energy crisis. In particular,
Tavoulareas vigorously defended the performance of the oil
industry against critics who called for sweeping reforms in
the structure and management of the industry, and he publicly
advocated less governmental regulation of the industry as
the solution to the energy shortage. In addition, he was
an important proponent of Mobil's “Saudi strategy” of
dependence on Arab oil supplies at a time when increasing
American energy independence became a significant public
policy objective.


In 1973, a group of influential Saudis approached Mobil with
a plan for a jointly owned shipping company. The group
included the Alirezas, a prominent merchant family in Saudi


Arabia that had other business relationships with Mobil.1 The
plan called for Mobil to furnish the capital for the proposed
company, which would transport Saudi crude in its ships.
At that time, it was widely anticipated that Saudi Arabia
would soon establish a preference system requiring that Saudi
crude be shipped in Saudi vessels. If Mobil, which depended
heavily on Saudi supplies, were forced to use Saudi-owned
ships, much of Mobil's own large fleet would then be idled.
Mobil initially rejected the offer, whereupon the Saudis found
another partner, Fairfield-Maxwell. The resulting venture
was called Samarco—the Saudi Maritime Company. Mobil
reassesed its situation in early 1974, reversed its field, and
decided to join the Saudi venture.


Under the Samarco arrangement, ships owned by Mobil
would be “bareboat-chartered” to Samarco—that is, leased
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without crews or provisions. Samarco would then “time-
charter” the ships back to Mobil with full crews, supplies, and
fuel.


Mobil decided that Samarco's ships should be operated
by an independent management company, Atlas Maritime
Company. Mobil believed that Atlas could operate the ships at


less cost than Mobil2 and that this arrangement would avoid
a conflict of interest among the Samarco partners.


Atlas was established by George Comnas in 1974. Comnas
met with Tavoulareas in January 1974 and explained that he
had just started his own business after leaving his position
as managing director of C.M. Lemos & Co., one of the
largest Greek shipping concerns. One of Comnas' assistants
at Lemos was Tavoluareas' son Peter. Peter, 24 and fresh
from business school, was working at his first job in the


shipping business as a $14,000 per year employee.3 Comnas
informed Tavoulareas at the January meeting that he, Comnas,
wanted Peter to join his new venture as a principal and *768
**45  that Comnas would like to explore the possibility


of doing business with Mobil. Tavoulareas then informed
Rawleigh Warner, chairman of Mobil's board of directors,
and George Birrell, chairman of Mobil's Conflicts of Interest
Committee, that Peter might join Comnas in performing
services for Samarco. Soon thereafter, sometime in the spring
of 1974, Tavoulareas personally recruited Comnas to manage
Samarco's ships through Atlas.


In August 1974, Peter left Lemos to become an equity partner
at Atlas. Ares Emmanuel, a more experienced but similarly
youthful co-worker from Lemos, had also joined Atlas but


was provided with a much smaller equity interest in the firm.4


When Peter joined Atlas, Tavoulareas sent a memorandum
to Paul Wolfe, executive vice-president of Mobil, stating
that he “would no longer be involved with anything as to
Atlas and Samarco.” Record Excepts (RE) at 2440; see RE
at 2339. Mobil later told the Post that “[f]rom the date Peter
Tavoulareas joined Atlas, Mr. Tavoulareas divorced himself
from involvement in matters involving business transactions
between Mobil and/or SAMARCO with Atlas” and that
“[t]his is what Mr. Warner reported to [Mobil's] Board.”


RE at 2344.5 The undisputed record, however, reveals that
Tavoulareas involved himself in Samarco-Atlas matters on
numerous occasions after Peter joined Atlas. For example, at
trial Tavoulareas admitted that he attended and participated
in meetings in Geneva in August 1974 and Saudi Arabia in
November 1974 at which substantive discussions took place


that helped produce the final agreement between Atlas and
Samarco. Tavoulareas conceded that in these meetings he was
“representing George Comnas' [and hence Peter's] position,”
Transcript (Tr.) at 1712, urging the Saudis to accept terms
sought by Atlas.


As its inaugural project, Atlas began operating two Mobil-
owned ships under contract with Samarco at an annual fee of
more than $600,000, with the prospect of additional ships in
the future. No other bids were solicited or received for the
ship-management contract. By the time the Post published
its story, Atlas had received more than $4.5 million in
management fees from Samarco.


Shortly after Atlas began operations, Mobil grew
disenchanted with Comnas, although there is disagreement
among Tavoulareas' witnesses about whether the
dissatisfaction arose from Comnas' business performance or
some alleged misconduct on his part. What is undisputed
is that Tavoulareas participated in a meeting, held in
Tavoulareas' office, at which senior Mobil executives decided
to seek Comnas' removal from Atlas. It is also undisputed that
Tavoulareas and two other Mobil shipping executives flew
to London to notify Comnas of this decision. Comnas was
offered and accepted a $30,000 a year, three-year consultancy
arrangement with Mobil in return for his resignation from
Atlas.


When notified by Mobil of Comnas' resignation, the Saudi
partners in Samarco, who had never been enthusiastic
about using an independent management company, expressed
promptly their view that the Samarco-Atlas management
contract was terminated. Tavoulareas personally urged the
Samarco partners to retain Atlas and successfully resisted the
Saudi partners' attempts to take over some of the departed
Comnas' equity interest. Most of that equity soon went to
Peter.


After Comnas resigned, Atlas was left without an experienced
hand at the helm. Harmon Hoffmann, a senior and highly
respected Mobil executive, took over management of Atlas
for the next six months, assisting Peter and the latter's fellow
Lemos alumnus, Ares Emmanuel. *769  **46  Peter, whose
share of Atlas increased from 40 to 75 percent in the wake
of Comnas' departure, then assumed the management duties
along with Emmanuel at what had become Peter's shipping


firm.6
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In November 1976, more than two years after Peter joined
Atlas and over a year after Peter became its principal
owner, Tavoulareas and Warner decided to send a letter
to Mobil's quarter-million stockholders informing them that
Tavoulareas had not been “actively involved in the planning,
negotiation and direction” of Atlas and did “not participate
in any decisions regarding the [Samarco-Atlas] relationship
because his son, Peter, [was] one of the principals of that
marine management firm.” RE at 2650. Although Tavoulareas
had formally recused himself from such matters, several
of Mobil's outside directors raised objections to Peter's
involvement in Atlas. Tavoulareas' potential conflict of
interest also attracted the attention of the Securities and
Exchange Commission, which conducted an investigation
into the Mobil-Samarco-Atlas arrangements but took no
enforcement action. The House Subcommittee on Energy and
Power and several well-known journalists also investigated
the matter.


B. The Post
On November 30, 1979, the Post published a frontpage story
stating that


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions of dollars
in business operating Mobil-owned ships under exclusive,
no-bid contracts.


The story, which is set forth in full in the Appendix, went
on for eighty-five paragraphs to describe the Mobil-Samarco-
Atlas arrangements in detail. The article stated, among other
things, that Mobil's board of directors had been assured that
Tavoulareas “was not involved in his son's venture in any
way,” but that unidentified sources said that Tavoulareas had
nonetheless (1) recruited the shipping executive who set up
Atlas; (2) helped negotiate the Samarco-Atlas contract; (3)
“personally urged” Comnas to accept Peter as a partner; (4)
“played a personal role” in Comnas' resignation; and (5)
“dispatched one of his senior shipping executives, Herman
[sic] F. Hoffmann, to London to help run Atlas” after Comnas'
departure. At key points, the story quoted Tavoulareas' own
account of the incidents and included his denials of disputed
assertions; in all, more than thirty paragraphs of the article
reported Mobil's version of the events in question.


The Post first became aware of the connection between Atlas
and Mobil in 1976 when reporter Robert Woodward received
an anonymous note describing the Samarco arrangement.


Woodward made some preliminary inquiries, but for a
variety of reasons put the matter aside. In 1979, during a
period of rising fuel prices, gasoline lines, and increased
interest in the Nation's energy situation, Woodward, by then
metropolitan editor of the Post, revived the Atlas matter. He
assigned it to Patrick Tyler, a relatively new reporter on the
metropolitan staff who had written a few months earlier about
the oil shortage (and in a manner which prompted Mobil's
disapprobation).


A short time later, Sandy Golden, a reporter for a suburban
newspaper who was ambitious for a job on the Post,
telephoned Woodward to offer a lead he hoped to develop
into a story about how the president of Mobil set up his
son to be an “overnight millionaire.” Upon returning *770
**47  Golden's call on Woodward's behalf, Tyler learned


that Golden had encountered Dr. Philip Piro, a young Johns
Hopkins physician and estranged son-in-law of Tavoulareas,
and that Piro had offered to discuss Tavoulareas' involvement
with Peter's rise in the business world. Tyler and Golden met
with Piro at The Owl restaurant in Baltimore and interviewed
him for several hours. Tyler concluded that Piro had little
direct knowledge of Mobil's business affairs, and that he
obviously harbored a grudge against the Tavoulareas family.
In view of Piro's perceived limited value as a source, Tyler
informed Golden that he would continue to pursue the story


on his own; Golden said he would do likewise.7


Tyler's research led him to George Comnas, who told the
reporter that Tavoulareas recruited him to help establish
Samarco and Atlas. Comnas also stated that Tavoulareas
requested him to bring Peter into Atlas. Comnas described
the Samarco-Atlas arrangements in detail and discussed
Tavoulareas' role in persuading the Saudi partners to accept
Atlas as Samarco's management company. Tavoulareas,
according to Comnas, personally asked him to resign from
Atlas. Following his own interviews, Tyler learned that
Comnas had related substantially the same account to
investigators from the House Subcommittee on Energy and
Power, who had questioned Comnas in detail and concluded
that his story was accurate.


Tyler also interviewed John Kousi, a New York lawyer who
served as Fairfield-Maxwell's representative on the Samarco
board of directors. Kousi told Tyler that Peter had limited
experience and ability, and that, in Kousi's opinion, Peter's
partnership in Atlas was “a nepotistic act” on the part of
Tavoulareas. Kousi also said that Tavoulareas personally
negotiated on Atlas' behalf to obtain the agreement of
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Samarco's Saudi partners to the Atlas arrangement. Kousi
further stated that Mobil was the moving force in both hiring
and firing Comnas.


In preparing the article, Tyler sought repeatedly but
unsuccessfully to interview Tavoulareas and other Mobil
officials. At trial, Mobil officials explained the company's
refusal to cooperate with Tyler on the ground that in his
story earlier in 1979 Tyler had misrepresented statements
by Mobil executives. Eventually, however, at Woodward's
urging, Mobil agreed to answer written questions from Tyler.
Those answers confirmed the basic outlines of the Samarco
arrangement. The responses further stated that, although
Mobil's Board of Directors was told that “Tavoulareas
divorced himself from involvement in matters involving
business transactions between Mobil and/or SAMARCO with
Atlas,” he had in fact been involved in hiring Comnas and
played what Mobil called “a minor role” in firing him. RE
at 2344–45. Moreover, Mobil confirmed that Tavoulareas
had participated in setting up Atlas as an independent
management firm, but stated that he had not initiated Peter's
association with Atlas.


Tyler also obtained a transcript of Tavoulareas' sworn
testimony before the SEC's Enforcement Division in 1977.
In that testimony, Tavoulareas acknowledged his key role in
the creation of Atlas. He admitted that he knew that Comnas
and Peter had discussed going into business together when
he, Tavoulareas, recruited Comnas. This transcript, together
with the interviews of Comnas and Kousi, the report of the
Congressional investigators, and the written responses from
Mobil, comprised the Post's principal sources for its story of
November 30, 1979.


Tyler spent one month working on the story, tracking
down leads, confirming information, and writing the final
article. The story underwent scrutiny from senior editors,
including Woodward and national news editor William
Greider. The editors *771  **48  questioned Tyler about
his sources. Counsel for the Post conducted a line-by-line
review. Managing editor Howard Simons and executive editor
Benjamin Bradlee examined the story before it was cleared
for publication. When a copy editor, Christine Peterson, raised
questions about the story, Tyler responded with a detailed
memorandum that satisfied the Post's editors that the story
was accurate. The Post vigorously contends to this day that
it published the story in the belief that it was truthful; at
oral argument on rehearing en banc, the Post reaffirmed its
continued belief in the story's accuracy.


William and Peter Tavoulareas brought libel actions against
the Washington Post Company, Benjamin Bradlee, Robert


Woodward, Patrick Tyler, and Sandy Golden.8 Plaintiffs
claimed they were falsely defamed both by the November
30 article and by a follow-up Post story on December 1.
The suit against the Post was consolidated with a separately
filed action brought against Dr. Piro for slander. The District
Court subsequently determined that William Tavoulareas was
a limited public figure for purposes for the case but that Peter
was not. RE at 696–97, 709–29.


On July 30, 1982, a jury found that Bradlee and Woodward
were not liable to either of the plaintiffs and that the Post,
Tyler, and Golden were not liable to William Tavoulareas for
the December 1 article and not liable to Peter for either article.
The jury did, however, return a general verdict against the
Post, Tyler, and Golden for the November 30 article, awarding
William Tavoulareas $250,000 in compensatory and $1.8
million in punitive damages. The jury also found Piro liable
to both Tavoulareases for slander.


The District Court subsequently entered judgment
notwithstanding the verdict (j.n.o.v.) for Piro and for the
Post defendants against William Tavoulareas. Appeals were
then brought to this court challenging the judgments n.o.v.
and attacking the trial court's determination that William
Tavoulareas was a limited public figure.


II. Public Figure


In New York Times Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964), the Supreme Court first recognized
that traditional actions for defamation might interfere with
First Amendment rights of free expression. Discerning in
the First Amendment a demand that writers and speakers
enjoy enough “breathing space” to avoid self-censorship and
encourage “debate on public issues [that is] uninhibited,
robust, and wide open,” id. at 270, 84 S.Ct. at 721, the Court
held that a public official could recover damages for libel
only by showing that the allegedly defamatory statement was
made with “ ‘actual malice’—that is, with knowledge that it
was false or with reckless disregard of whether it was false
or not.” Id. at 279–80, 84 S.Ct. at 726. In Curtis Publishing
Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d
1094 (1967), this constitutional protection was applied to
speech concerning “public figures” who were not government
officials, but who nonetheless “often play an influential role
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in ordering society.” Id. at 164, 87 S.Ct. at 1996 (Warren,
C.J., concurring). But in Gertz v. Robert Welch, Inc., 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), the Court
declined to extend the actual malice rule to speech about
private individuals.


Gertz held that the extent of the constitutional privilege
varies with the strength of the government's legitimate
interest in protecting individual reputation. This interest is
strongest when the state protects private citizens whose
actions reflect a decision to shield their lives from public
scrutiny. Such persons are typically “more vulnerable to
injury than public officials and public figures [and] more
deserving of recovery.” Id. at 345, 94 S.Ct. at 3010. The
state's interest is correspondingly weaker with respect to
government officials and others who “assume[ ] [a] role of
especial *772  **49  prominence in the affairs of society ...
[that] invite[s] attention and comment.” Id. This is true
partly because public figures “usually enjoy significantly
greater access to the channels of effective communication and
hence have a more realistic opportunity to counteract false
statements than private individuals normally enjoy.” Id. at
344, 94 S.Ct. at 3009. More important, “by reason of the
notoriety of their achievements or the vigor and success with
which they seek the public's attention,” id at 342, 94 S.Ct.
at 3008, public figures voluntarily “run[ ] the risk of closer
public scrutiny than might otherwise be the case.” Id. at 344,
94 S.Ct. at 3009. Moreover, “[o]ur citizenry has a legitimate
and substantial interest in the conduct of such persons, and
freedom of the press to engage in uninhibited debate about
their involvement in public issues and events is as crucial as
it is in the case of ‘public officials.’ ” Butts, 388 U.S. at 164,
87 S.Ct. at 1996. (Warren, C.J., concurring).


 The Supreme Court has identified two classes of public
figures in addition to government officials: general purpose
and limited purpose public figures. “In some instances, an
individual may achieve such pervasive fame or notoriety
that he becomes a public figure for all purposes and in all
contexts. More commonly, an individual voluntarily injects
himself or is drawn into a particular public controversy and
thereby becomes a public figure for a limited range of issues.”
Gertz, 418 U.S. at 351, 94 S.Ct. at 3013. The extent of the
individual's participation in public affairs and assumption of
the risk of adverse publicity determines the weight of the
government's interest in protecting his or her reputation.


Whether (and to what extent) a person is a public figure
is a matter of law for the court to decide. Rosenblatt v.


Baer, 383 U.S. 75, 88, 86 S.Ct. 669, 677, 15 L.Ed.2d 597
(1966); Waldbaum v. Fairchild Publications, Inc., 627 F.2d
1287, 1293 n. 12 (D.C.Cir.), cert. denied, 449 U.S. 898, 101
S.Ct. 266, 66 L.Ed.2d 128 (1980). This is a difficult and
sensitive exercise unsusceptible to the application of rigid or
mechanical rules. See, e.g., Rosanova v. Playboy Enterprises,
Inc., 411 F.Supp. 440, 443 (S.D.Ga.1976) ( “Defining public
figures is much like trying to nail a jellyfish to the wall.”),
aff'd, 580 F.2d 859 (5th Cir.1978). In this circuit, our
determination is guided by Waldbaum.


 A person becomes a general purpose public figure only if
he or she is “a well-known ‘celebrity,’ his name a ‘household
word.’ ” Waldbaum, 627 F.2d at 1294. Such persons have
knowingly relinquished their anonymity in return for fame,
fortune, or influence. They are frequently so famous that they
“may be able to transfer their recognition and influence from
one field to another.” Id. at 1294 n. 15. Thus, it is reasonable to
attribute a public character to all aspects of their lives. William
Tavoulareas is a highly prominent individual, especially in
business circles, but his celebrity in society at large does
not approach that of a well-known athlete or entertainer
—apparently the archetypes of the general purpose public
figure. See, e.g., [Johnny] Carson v. Allied News Co., 529
F.2d 206 (7th Cir.1976); Chuy v. Philadelphia Eagles Football
Club, 431 F.Supp. 254 (D.C.Pa.1977), aff'd, 595 F.2d 1265
(3d Cir.1979) (en banc). The standard as generally applied is
a strict one; the Supreme Court has not found anyone to be
a general public figure since Butts. In view of the stringent
standards applicable to this category of public figure, we have
no difficulty in upholding the District Court's conclusion that
the plaintiff was not a general purpose public figure.


 Although few persons attain the level of notoriety to be
public figures in all contexts, many individuals may be public
figures for the more limited purpose of certain issues or
situations. Waldbaum sets out a three-step inquiry to identify
these limited-purpose public figures. First, we isolate the
controversy at issue, because the scope of the controversy
in which the plaintiff involves himself defines the scope of
the public personality. The controversy must be public both
in the sense that “persons actually were discussing” it, 627
F.2d at 1297, and that “persons beyond the immediate **50
*773  participants in the dispute [are likely] to feel the impact


of its resolution.” Id. Second, we examine the plaintiff's role
in the controversy, to be sure that it is more than “trivial
or tangential.” Id. An individual does not forfeit the full
protection of the libel laws merely by stating a position on a
controversial issue if he or she is not a principal participant in



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1996&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1996

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3010&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3010

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3008

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3008

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1996&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1996

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1996&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1996

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3013&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3013

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966104793&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966104793&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966104793&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_677

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1293

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1293

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980223467&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980223467&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142530&pubNum=0000345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_443&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_443

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142530&pubNum=0000345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_443&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_443

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978119677&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1294

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976145019&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976145019&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977106553&pubNum=0000345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977106553&pubNum=0000345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112434&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112434&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1297

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1297





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7


the debate or is unlikely to have much effect on its resolution.
See Gertz, 418 U.S. at 351–52, 94 S.Ct. at 3012–13. Finally,
we determine if the alleged defamation was germane to the
plaintiff's participation in the controversy. Waldbaum, 627
F.2d at 1298.


The Waldbaum inquiry provides a uniform approach to
identifying those individuals whose voluntary participation in
public life and whose access to the media have reduced the
state's interest in protecting them from the risk of defamation.
Waldbaum thus provides us with useful analytic tools;
nevertheless, the touchstone remains whether an individual
has “assumed [a] role[ ] of especial prominence in the affairs
of society ... [that] invite[s] attention and comment.” Gertz,
418 U.S. at 345, 94 S.Ct. at 3009.


Applying these principles to the case at hand, we first
consider the possibility that Tavoulareas was a limited public
figure for the purpose of the controversy over whether the
management and structure of the United States' private oil
industry was in need of alteration or reform. Examining the
oil shortages of the 1970's, numerous public officials, pundits,
and commentators criticized both the performance and
integrity of the major, integrated oil companies. Many reform
proposals were publicly advanced and considered, including
measures to break up or divest the large oil companies,
increase their taxes, install government representatives on
their boards of directors, and subject them to more intensive
federal regulation.


 We have held in Waldbaum that “[b]eing an executive within
a prominent and influential company does not by itself make
one a [limited purpose] public figure.” 627 F.2d at 1299. We
reaffirm that principle today. But that is not to say that an
individual's position as president and chief operating officer
of one of the world's largest multinational corporations, with
a quarter-million stockholders, is irrelevant to whether that
person has “invite[d] attention and comment” with respect
to public issues affecting his business dealings. This is
especially true when that industry—and the company itself—
is at the center of a vigorous public debate touching on a vital
national interest.


More specifically, Tavoulareas avowedly attempted to “thrust
[Mobil and himself] to the forefront” of the national
controversy over the state of the oil industry. In November
1979, for example, Tavoulareas made the following telling
observations in a speech:


As you know, Mobil has gotten the reputation of being
probably the most outspoken company on public issues,
through our newspaper advocacy advertising and other
public statements. It's not always comfortable being in the
limelight, particularly when the President of the U.S. calls
us perhaps the most irresponsible company in the country.
But we think the effort has been worth making and we're
going to go on with it. We see positive results in the press
and in our meetings with elected officials.


RE at 302; cf. RE at 470. Even more than Eric Waldbaum
(whom this court, speaking through Judge Tamm, found to be
a limited public figure with respect to his business dealings),
Tavoulareas was not “merely a boardroom president whose
vision was limited to the balance sheet. He became an activist,
projecting his own image and that of [Mobil] far beyond the
dollars and cents aspects of marketing.” 627 F.2d at 1300.


Mobil and Tavoulareas played substantial roles in
spearheading a public counterattack on the movement for
reform of the oil industry. The 500–page “Public Figure
Index”—a collection of news clippings and the like,
submitted by the Post—attests to the undisputed fact that
Tavoulareas was outspoken in defending the oil industry's
performance, see, e.g., RE at 455, in blaming the oil crisis
on government regulation *774  **51  and interference with
the free market, and in advocating rejection of efforts to
further regulate or alter the oil industry. He made speeches,
testified before Congress, RE at 304–67, published articles,
RE at 378–97, and through Mobil's publicity apparatus
enjoyed continuing access to the media, RE at 419–63.
Even more than his counterparts in the industry, Tavoulareas
sought and received public attention on the management and


operations of the Nation's oil companies.9 Having “stepp[ed]
into the public spotlight ... he must take the good with the
bad.” Waldbaum, 627 F.2d at 1294–95.


 Public policy toward the oil industry was clearly a
controversial subject that “was being debated publicly
and ... had foreseeable and substantial ramifications for non-
participants.” Id. at 1297. Although only a “few [participants]
can have the necessary impact,” id. at 1297 n. 27, on such
a broadly-defined controversy, Tavoulareas' widely-reported,
influential public role in the debate as president of Mobil
eminently qualified him as a public figure.


 Waldbaum 's final requirement, namely germaneness of
the publication to the controversy, was also satisfied by the
Post article. The story of Mobil's president and his junior-



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3012&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3012

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1298

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1298

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_3009&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_3009

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1299&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1299

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1300

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1294

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1297

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980115417&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1297





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8


executive son, who achieved great business success early
in life, sought to provide the public with “a rare glimpse
into corporate behavior at the top of one of the largest
publicly held international oil companies.” ¶ 12. The alleged
nepotism by Tavoulareas was not “wholly unrelated” to a
public controversy where the credibility and integrity of
representatives of the oil industry had become an issue. 627
F.2d at 1298; see, e.g., RE at 570. In our view, the Waldbaum
criteria are abundantly satisfied here.


 In addition, Judge Gasch found Tavoulareas to be
a public figure for purposes of a more narrowly
defined controversy concerning the Mobil-Samarco-Atlas
arrangement. Tavoulareas acknowledges that the Post article
was germane to that arrangement, but disputes whether it
was a “public” controversy within the meaning of Gertz,


Waldbaum, and Firestone.10 Like the District Court, we
conclude that it was.


The involvement of Mobil, Tavoulareas, and Peter in
the Samarco-Atlas arrangement attracted the attention
of journalists and government officials long before the
November 30, 1979 article appeared. Mobil publicly
announced the Samarco-Atlas deal in 1974, albeit
without mentioning Peter's involvement. RE at 629. After
consultation with Tavoulareas, Mobil officials subsequently
decided to publicize Peter's involvement in the arrangement
by releasing the information to a “widely read oil industry
periodical.” Tr. at 1880–81. Thereafter, a number of
journalists, including reporters from The New York Times and
Jack Anderson's office, contacted Mobil about Samarco and


Atlas. RE at 1420–22; see also RE at 2464; Tr. at 2435.11


In light of various inquiries, Tavoulareas, along with Mobil's
Chairman Rawleigh Warner, decided to disclose in a letter to
Mobil's shareholders that Peter was a principal in Atlas and
that, as a result, Tavoulareas had formally recused himself


from Samarco-Atlas matters. RE at 2440–42, 2650.12 In
presenting his side of the story to Mobil's shareholders,
Tavoulareas reached an audience of more than a quar **52
ter-million *775  people, a group larger than the circulation
of most daily newspapers.


Shortly after the Mobil shareholder letter, the SEC launched
an investigation into Tavoulareas' relationship to Samarco
and Atlas. Tavoulareas vigorously defended his conduct
in sworn testimony before the SEC staff in March of
1977. RE at 2399–2460. Ten days prior to publication of
the Post article, Congressman John Dingell, Chairman of


the House Subcommittee on Energy and Power, wrote the
Chairman of the SEC requesting the Commission to reopen
its investigation on the basis of information unearthed by
Congressional investigators indicating that “Tavoulareas may
have been actively involved in the formation and operation
of both Samarco and Atlas, notwithstanding the potential
conflict of interest and his denials of participation.” RE at
2466.


Not only were “persons actually ... discussing” the extent
and propriety of Tavoulareas involvement in Samarco-Atlas
matters prior to the Post article, Waldbaum, 627 F.2d at
1297, but “a reasonable person would have expected persons
beyond the immediate participants in the dispute to feel
the impact of its resolution,” id. (footnote omitted). Highly
respected outside members of Mobil's board of directors
—including Ambassador George McGhee, Fred Borch,
chairman of General Electric, and Albert Williams, president
of IBM—specifically objected to the arrangements Mobil's
management had made with respect to Peter, and had raised
their concerns directly with Mr. Warner. Tr. at 3585–86; see
also Tr. at 1814–15. Mobil's outside directors were worried
that the appearance of a conflict of interest would hurt Mobil's
public image and thereby have an adverse impact on Mobil's
shareholders. GE's Borch, for example, “urged [Warner] to
urge Tavoulareas Sr. to get out of his relationship with his
son and put him in a different business. If he wanted to
put him in a business, put him in one that does not affect
Mobil....” Tr. at 3551. Ambassador McGhee opposed Peter's
involvement in Atlas from the outset, expressing the view
that the arrangement was “bad policy and precedent for the
company” and would “expose [Tavoulareas and his son] to
the risks of possible adverse criticism, even investigations
by Congressional committees.” Tr. at 1795–96 (emphasis
added); see also RE at 2670. Having opened these matters
for public scrutiny by going forward in the face of considered
objections by leading businessmen serving on his own board,
and then publicizing the affair to the press and to Mobil's
shareholders, Tavoulareas could scarcely expect all ensuing


commentary on these arrangements to be favorable.13


In sum, we find abundant evidence of the already “public”
nature of this subject in the activities of both government
and corporate officials. When, in Judge Tamm's words, we
“look at the facts, taken as a whole, through the eyes of
a reasonable person,” Waldbaum, 627 F.2d at 1293, we
conclude that Tavoulareas was a public figure for purposes of
this publication, and that the Post was therefore “entitled to
act on the assumption that [he] voluntarily exposed [himself]
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to increased risk” of critical comment and publicity.  Gertz,
418 U.S. at 345, 94 S.Ct. at 3010.


III. Post Defendants


It is now well settled that, in the face of the countervailing
demands of the First Amendment, a public figure such as
Tavoulareas may recover for injury to reputation “only on
clear and convincing proof” that the defamatory falsehood
was made with “actual malice.” Gertz, 418 U.S. at 342,
94 S.Ct. at 3008. It is equally well established that the
standard of actual malice requires *776  **53  proof not
merely that the defamatory publication was false, but that
the defendant either knew the statement to be false or that
the defendant “in fact entertained serious doubts as to the
truth of his publication.”  St. Amant v. Thompson, 390 U.S.
727, 731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968); see
also Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767,
106 S.Ct. 1558, 1567, 89 L.Ed.2d 783 (1986) (Stevens, J.,
dissenting) (“For [the actual malice] standard to be met, the
publisher must come close to wilfully blinding itself to the
falsity of its utterance.”) (footnote omitted). Moreover, the
burden of proof imposed on public figures is significantly
more onerous than the usual preponderance of the evidence
standard. See, e.g., Long v. Arcell, 618 F.2d 1145, 1148
(5th Cir.1980), cert. denied, 449 U.S. 1083, 101 S.Ct. 869,
66 L.Ed.2d 808 (1981); Nader v. De Toledano, 408 A.2d
31, 49 (D.C.1979), cert. denied, 444 U.S. 1078, 100 S.Ct.
1028, 62 L.Ed.2d 761 (1980). The requirement of “clear and
convincing” proof of actual malice, initially articulated by
the Supreme Court in Sullivan, “administers an extremely
powerful antidote to the inducement to media self-censorship
of the common-law rule of strict liability for libel and
slander.” Gertz, 418 U.S. at 342, 94 S.Ct. at 3008.


On the basis of its careful review of the entire record,
the District Court concluded that there was not “sufficient
evidence in the record from which a jury could reasonably
find, by clear and convincing proof, that the [Post] defendants
published the November 30 article with actual malice.”
567 F.Supp. at 653–64 (footnote omitted). In reaching this
decision, Judge Gasch applied the traditional standard for
overturning a jury verdict: “A trial court may grant [j.n.o.v.]
only when ‘the evidence, together with all inferences that can
reasonably be drawn therefrom[,] is so one-sided [in favor of
the moving party] that reasonable men could not disagree on
the verdict.’ ” Id. at 652 (quoting Vander Zee v. Karabatsos,
589 F.2d 723, 726 (D.C.Cir.1978), cert. denied, 441 U.S.


962, 99 S.Ct. 2407, 60 L.Ed.2d 1066 (1979)).14 The District
Court considered all the evidence in the light most favorable
to Tavoulareas and abstained from assessing the credibility
of witnesses or weighing the evidence. We follow the same
course. Based upon our review of the entire record in this case,
we agree with Judge Gasch's dispositive conclusion.


 In reaching this conclusion, we apply a standard of review
that all the parties, amici, and the District Court have agreed
is correct. Specifically, by virtue of the First Amendment
nature of this litigation, the jury verdict must be measured,
on the basis of an independent examination, against the heavy
burden of proof imposed on a plaintiff who is a public figure:


In reviewing a defamation verdict, courts must exercise
particularly careful review. They “must ‘make an
independent examination of the whole record,’ ... so as to
assure [themselves] that the judgment does not constitute
a forbidden intrusion on the field of free expression.” New
York Times v. Sullivan, 376 U.S. 254, 285, 84 S.Ct. 710,
729, 11 L.Ed.2d 686 (1964) (quoting Edwards v. South
Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d
697 (1963)).


Supplemental Brief for Appellant at 9; see also Supplemental
Brief for Appellees at 6–7; Brief Amicus Curiae of the
American Legal Foundation in Support of Appellant at 7;
Brief of the Reporters Committee for Freedom of the Press
and Radio Television News Directors Association as Amici
Curiae in Support of Appellees at 22–23; 567 F.Supp. at 653–
54.


The parties, at our instance, have devoted enormous effort
to the difficult enterprise of discerning the precise meaning
of Bose Corp. v. Consumers Union, 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984) (mandating independent
judicial review of evidence of actual malice, but leaving
unresolved the extent of that review). The District Court
was, of course, not faced *777  **54  with this inquiry;
the decision granting j.n.o.v. antedated Bose by almost
exactly one year. From Bose, the parties have argued sharply
divergent positions. Under one view, Bose 's mandate of de
novo review means precisely that, with no deference at all to
be accorded any jury finding germane to actual malice. See
Supplemental Brief for Appellees at 6–16. Under the contrary
view, Bose does not alter the traditional rules governing
the review of jury verdicts and thus judicial deference
is constitutionally mandated to presumed jury findings of
underlying facts, evaluations of credibility, and the drawing
of inferences. See Supplemental Brief for Appellant at 9–
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19. Notwithstanding these divergent positions, however, it is
undisputed that Bose at least reaffirmed Sullivan 's mandated
duty of independent review. See, e.g., Supplemental Brief for
Appellant at 9 (“In Bose ... the Court reaffirmed that ‘Judges,
as expositors of the Constitution, must independently decide
whether the evidence in the record is sufficient to cross the
constitutional threshold that bars the entry of any judgment
that is not supported by clear and convincing proof of “actual
malice.” ’ ”) (quoting Bose, 466 U.S. at 511, 104 S.Ct. at
1965).


The somewhat murky dispute that has consumed this
litigation in its later phases is whether Bose went further and
sanctioned independent review as to findings of underlying
facts, evaluations of credibility, and the drawing of inferences.
It is this issue—the existence and application of this possible
additional aspect of Bose —that we believe, upon reflection,
we need not decide. We have concluded that sailing into
these uncharted waters is unnecessary to the proper and
principled disposition of this case. Bearing in mind the
exacting standard of clear and convincing proof of actual
malice, we are persuaded that, when we faithfully apply the
traditional j.n.o.v. standards in this First Amendment context,
Judge Gasch was manifestly correct.


The dissent complains that we have evaded this complex
constitutional issue only by “reject[ing] entirely plausible (if
not inevitable) interpretations of the article.” Dissent at 810.
But in determining what defamatory meaning the article is
capable of bearing, we perform the quintessential function
of the court in defamation actions, as the dissent forthrightly
acknowledges. See Dissent at 817 (“It is for the court to
determine whether a particular communication is capable of
bearing a defamatory meaning.”) (emphasis in original).


The dissent vehemently insists that we abandon the
role of the court and invade the jury's function in
upholding the District Court's grant of j.n.o.v. The dissent
accuses us of “discard[ing] those traditional [j.n.o.v.]
standards,” by “proceed[ing] to make [our] own assessment
of witness credibility” and “disregard[ing] controlling
reasonable inferences in favor of the verdict.” Dissent at 810–
11. These accusations are repeated sporadically throughout
our dissenting colleague's opinion. But they are ultimately
without foundation. We are satisfied that the District Court did
not trench on the jury's function, and we have been mindful
ourselves to avoid any such usurpation.


The only example that the dissent presents of our alleged
“reassessment” of witness credibility is in our determination
that the “set up” allegation is substantially true. See infra
pp. 783–86. But this allegation fails to recognize that the
fact that Tavoulareas “set up” Peter in Atlas—the defamatory
sense that we attribute to the article as a matter of law—
is clear beyond reasonable dispute. Indeed, as will become
evident, we rely on Tavoulareas' own testimony and on facts
undisputed by him to make this finding.


The dissent's final grievance—that we disregard reasonable
inferences drawn by the jury—is also echoed in Chief Judge
Wald's concurrence, which notes that “throughout its opinion
[the majority] scrutinizes the inferences to be drawn from
evidence of actual malice far more rigorously than [the]
ordinary judgment n.o.v. standard would permit.” Concurring
Opinion at 804. Chief Judge Wald suggests that we tackle
the knotty constitutional issue regarding what constitutes
independent review under Bose, so we could properly reach
the conclusion as to the absence *778  **55  of actual
malice. Both the dissent and the concurrence, with all respect,
misapprehend the inquiry we undertake. We consistently
grant to Tavoulareas all reasonable inferences that could be
drawn from the evidence, including all issues of witness
credibility. As all agree, long before Bose and without the
benefit of any construction of its unelaborated standard,
reviewing courts carefully and independently reviewed
findings of fact and rejected jury verdicts when all favorable
inferences did not constitute clear and convincing evidence
of actual malice. See Edwards, 372 U.S. at 235, 83 S.Ct. at
683 (court must “make an independent examination of the
whole record” in First Amendment cases); Sullivan, 376 U.S.
at 285, 84 S.Ct. at 728–29 (same, citing Edwards ); St. Amant,
390 U.S. 727, 88 S.Ct. 1323 (finding insufficient evidence
of actual malice to support jury verdict). That traditional
undertaking in defamation jurisprudence is precisely the task
before us today.


Accordingly, we have at every turn accepted only undisputed
facts or Tavoulareas' version of disputed facts, avoided
any evaluations of credibility, and credited all permissible
inferences the jury may have drawn favorably to Tavoulareas.
Having done so, we nonetheless are constrained to conclude
that the evidence is insufficient to constitute clear and
convincing evidence of actual malice.


A. Defamation and Falsity


1. Interpretation of the Article
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The theme of the November 30, 1979 article was set forth
in its headline and lead sentence: that William Tavoulareas
“set up” Peter as a partner in a business managing Mobil-
owned ships. Peter, the article reported, had in 1974 been a
24–year-old, $14,000 per year shipping clerk with the Lemos
firm, but “with the help of Mobil” five years later owned
45 percent of a newly formed shipping management firm,
Atlas Maritime Co. “[T]he overall thrust of the article was that
William Tavoulareas improperly set up his son in business
and made sure the business would prosper.” Reply Brief for
Appellant at 21–22; see Brief for Appellant at 70; 567 F.Supp.
at 660.


 Tavoulareas advances several possible defamatory


interpretations of this “set up” allegation.15 His primary
contention, and one adopted by the dissent, Dissent at 820–21,
is that “[t]he November 30 article was reasonably understood
to mean that plaintiff misused Mobil assets by engineering
the entire Mobil-Samarco-Atlas arrangement for the benefit


of his son, to the detriment of Mobil shareholders.”16 Brief
*779  **56  for Appellant at 26 (emphasis added). The


District Court squarely rejected as untenable that construction


of the article. 567 F.Supp. at 660. We agree.17


In a libel case, it is the role of the court to determine whether
the challenged statement is “capable of bearing a particular
meaning” and whether “that meaning is defamatory.”
Restatement (Second) Of Torts § 614(i), at 311 (1977); see
McBride v. Merrell Dow and Pharmaceuticals, Inc., 717 F.2d
1460, 1463 (D.C.Cir.1983). In making this determination,
a court is to consider both the words themselves and the
entire context in which the statement occurs. See  *780
**57  Ollman v. Evans, 750 F.2d 970, 982–83 (D.C.Cir.1984)


(en banc), cert. denied, 471 U.S. 1127, 105 S.Ct. 2662, 86
L.Ed.2d 278 (1985). The jury's proper function, in turn, is
to determine whether a statement, held by the court to be
capable of a defamatory meaning, was in fact attributed such
a meaning by its readers. Restatement (Second) Of Torts §
614(2).


 The statement that “a father set up his son in business” would
ordinarily mean to a reasonable reader that the father provided
the son with the means or opportunity by which the latter
could assume a position of responsibility in a business venture
or commercial firm. See Webster's Third New International
Dictionary 2079 (unabridged ed. 1981). In our view, when the
term “set up” is employed in a familial context, it implies that
one family member provided an opportunity to another family
member on the basis of kinship, not merit. Accordingly,


we hold that the article, as a matter of law, can reasonably
be interpreted as capable of bearing a defamatory meaning,
namely that Tavoulareas, as president of Mobil, made it
possible for Peter to become a partner in Atlas and then helped
to ensure that the business would prosper because Peter was
his son. This, in our view, is the normal, everyday reading
of the article. The headline and lead sentence, generally
reliable indicators of an article's content, clearly convey this


meaning.18 This meaning is defamatory in that it accuses
Tavoulareas of nepotism—furthering his son's business career
—which might “tend[ ] to injure [him] in his trade, profession
or community standing, or lower him in the estimation of the
community.” Afro-American Publishing Co. v. Jaffe, 366 F.2d
649, 654 (D.C.Cir.1966) (footnote omitted).


 As we have observed, Tavoulareas' proffered interpretation
is much broader. He (and the dissent) contend that the article
is capable of bearing the interpretation that Tavoulareas “set
up” the entire Mobil-Sarmarco-Atlas relationship to benefit
Peter. Thus, before passing to a consideration of the falsity vel
non of the “set up” allegation, we first consider this asserted,
much different, broader reading. For the reasons that follow,
we reject Tavoulareas' construction and interpret the language
according to its common usage. As did Judge Gasch, we hold
as a matter of law that the article is incapable of bearing the


interpretation Tavoulareas advances.19


As the District Court correctly observed, the Post 's allegation
that Tavoulareas “set up” his son in Atlas is entirely different
from the claim that the Post asserted that the creation of the
entire Mobil-Samarco-Atlas relationship was a nepotistic act.
567 F.Supp. at 660 & n. 16. The article clearly says the former,
not the latter. The article simply will not reasonably bear
Tavoulareas' interpretation, as evidenced by his failure to cite
anything in the article itself to support this reading. See Brief


for Appellant at 25–29; Reply Brief for Appellant at 16.20


Indeed, the article discussed at *781  **58  length Mobil's
legitimate business reasons for participating in Samarco,
namely its anticipation of Saudi flag preference requirements
and favorable Saudi financing. ¶¶ 38–44, 51.


The dissent ignores the specifics of the article, complaining
instead that “[t]he entire discussion of the legitimate business
reasons in the Post article is perjorative.” Dissent at 821. In
our view, the dissent's reliance on the “tone” of the article
is entirely misplaced. The article expressly buttressed the
credibility of Mobil's stated business reasons for joining
Samarco. The story specifically reports that the other non-
Saudi partner in Samarco, Fairfield-Maxwell, joined on the
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basis of the same “anticipated benefits.” ¶ 43. Needless to say,
Fairfield-Maxwell had no interest in participating in Samarco
to benefit Peter. Rather, as the article itself reported, Fairfield-
Maxwell was of the view that Peter's involvement in Atlas,
although nepotistic, would not preclude the successful and
profitable operation of Samarco. ¶ 27. We cannot accept
the dissent's tortured attempt to discern some dark, hidden
meaning in the article when the plain words of the piece


explicitly rebut that meaning.21


 Tavoulareas relies heavily on internal unpublished Post
memoranda to establish the meaning of the article. This
will not do. Nothing in law or common sense supports
saddling a libel defendant with civil liability for a defamatory
implication nowhere to be found in the published article


itself.22 In addition to the internal *782  **59  memoranda,
the dissent cites two other items of extrinsic evidence


as relevant to a determination of the article's meaning.23


First, much is made of the “public interpretation” of the
Post article. Dissent at 819 n. 25. Assuming arguendo that
such evidence bears on our legal determination, the items
earmarked by the dissent are utterly incapable of supporting
Tavoulareas' interpretation; if anything, these items support


our interpretation of the article.24 Second, the dissent pounces
upon a single passage from the Post 's closing argument at
trial and attempts by that maneuver to characterize the Post as
in fact accepting Tavoulareas' interpretation of the article. See


Dissent at 822–23.25 This is grasping *783  **60  at straws.
From the time the article was published to its appearance
before this court en banc, the Post has steadfastly interpreted
the article as saying that Peter was “set up” in Atlas, not that
the entire Mobil-Samarco-Atlas arrangement was set up for


Peter.26 This is hardly surprising, for as we have held as a
matter of law, the article is incapable of bearing Tavoulareas'
and the dissent's distorted interpretation. Because the piece
is capable, however, of bearing the narrower but nonetheless
defamatory meaning that Tavoulareas “set up” his son in
Atlas, we proceed to consider the truth or falsity of this
allegation.


 Tavoulareas, it should be noted, would pretermit entirely our
consideration of truth or falsity, maintaining that the court
should not consider the question in reviewing the jury verdict
in his favor. Brief for Appellant at 17a–17b. We emphatically


disagree.27 Tavoulareas was required to prove falsity at trial
in order to prevail. Philadelphia Newspapers, 106 S.Ct. at
1563; Garrison v. Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209,
215–16, 13 L.Ed.2d 125 (1964). Moreover, the defendants


never conceded this bedrock element of plaintiff's case; quite
to the contrary, they have adamantly maintained throughout
these proceedings that the evidence of the story's truth (or
substantial truth) precludes any reasonable inference of actual
malice. See 567 F.Supp. at 654 n. 9; Brief for Appellees
at 18. In turn, Tavoulareas himself has relied on evidence
of falsity in his effort on appeal to establish actual malice,
see, e.g., Brief for Appellant at 54, and the District Court
found the evidence of the story's truth highly relevant to its
decision to grant j.n.o.v. on the issue of actual malice. See 567
F.Supp. at 659–61. More fundamentally, the truth or falsity
of allegedly defamatory speech must be considered if we are
properly to balance the individual interest “in vindicating a
reputation that is wrongly sullied,” Brief for Appellant at 17c
(emphasis added), against the community's interest in free
speech. See Philadelphia Newspapers, 106 S.Ct. 1558. We
reject the extravagant suggestion that we ignore evidence of
truth in reviewing the reasonableness of the jury's finding that
the Post article was unprotected by the First Amendment.


2. The Undisputed Evidence of Truth
 The undisputed evidence at trial, including plaintiff's own
testimony, precludes any reasonable inference that the central
allegation of the challenged article—that Tavoulareas “set
up” Peter in *784  **61  Atlas—was false. Tavoulareas
repeatedly testified at trial that by December 1973 he knew
that Peter's supervisor at Lemos, Comnas, was planning to
leave Lemos and form a joint venture company. Tr. at 1275–
76, 1293, 1433, 1635, 1647. According to his own testimony,
Tavoulareas also knew by late 1973 that Comnas had offered
Peter a partnership position in that venture. Tr. at 1293; see


also Tr. at 1278, 1455.28 What is more, Tavoulareas testified
that he thought it likely that Comnas made the offer to Peter
not because of Peter's modest qualifications as a young and
inexperienced junior executive but in order “to make sure he
got business from Mobil.” Tr. at 1648; see also Tr. at 1295–96,
1455, 1516; cf. Tr. at 1656 (testimony of Tavoulareas that as of
1974 Peter was young and needed more training in shipping
business); Tr. at 3080 (uncontradicted testimony of Kousi, a
Samarco director, to same effect).


In the spring of 1974, with Tavoulareas fully aware that
Comnas was trying to “curry favor” with him by offering
Peter a share of Comnas' venture, Tr. at 1516, Tavoulareas
flew to London to ask Comnas “if [Comnas] was interested in
taking over the management” of Samarco's ships. RE at 2443–
46; see also RE at 2344–45, Tr. at 1534 (“I [Tavoulareas] more
than anybody else was responsible for bringing [Comnas]



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120544&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1563

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120544&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1563&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1563

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124884&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_215

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124884&pubNum=0000708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_215

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_654

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_659

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_659

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120544&pubNum=708&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 13


into [the management of Samarco's ships] ...”); Tr. at 1289–
91, 3423, 3349. But cf. Dissent at 826–27 (recounting
evidence that Comnas was recruited by Mobil as a corporate
entity, including actions of its chairman, Rawleigh Warner,
rather than by Tavoulareas, notwithstanding Tavoulareas' own


uncontradicted testimony).29 Thereupon, Comnas created
Atlas to manage Samarco's ships, and Peter—until then
an assistant at Lemos—joined Atlas as a part owner. RE
at 2421–22, 2426–28; 3141. By itself, the undisputed fact
that Tavoulareas personally recruited Comnas to manage
Samarco's ships (ultimately through the vehicle of Atlas
Maritime) shortly after learning that Peter had an outstanding
offer from Comnas goes far toward justifying the charge that
Tavoulareas “set up” his son in Atlas. See 567 F.Supp. at 659
(finding that Tavoulareas' *785  **62  1977 SEC testimony,
describing this sequence of events, “provided Tyler with a
sufficient basis for [his set up] allegation”).


But that is not all. The record abounds with uncontradicted
evidence of nepotism in favor of Peter. The record
unmistakably reveals that Tavoulareas remained personally
involved in the Samarco-Atlas arrangement after Peter left
Lemos and took on his partnership position at Atlas. In
August 1974, only days after Peter joined Atlas as a partner,
Tavoulareas took Peter—without Comnas—to Geneva to
meet the Alirezas. Tr. at 1305–06. This father-and-son trip to
Geneva commenced after Tavoulareas “sent a memorandum
to Paul Wolf [e] to tell him [Tavoulareas] would no longer
be involved with anything as to Atlas and Samarco” and
thus to bypass him on all Atlas matters beyond Wolfe's
authority in favor of Rawleigh Warner, Mobil's chairman. RE
at 2440; see RE at 2339; see also Tr. at 1332–33, 1464–
65; cf. RE at 2344 (Mobil's pre-publication letter sent to
Tyler claiming that “[f]rom the date Peter Tavoulareas joined
Atlas, Mr. Tavoulareas divorced himself from involvement
in matters involving business transactions between Mobil
and/or SAMARCO with Atlas.”) At a luncheon gathering
in Geneva, Tavoulareas and a Mobil subordinate engaged
in substantive discussions with the Alirezas regarding the
tentative Samarco-Atlas contract. During that conversation,
Tavoulareas and his Mobil colleague argued in favor of Atlas'
position that Atlas should be independent of Samarco and
that its compensation should include both a minimum fee
and an equity interest in the ships it managed. Tr. at 1712.
See generally RE at 2587–2590 (Peter's written summary of
the meeting). Although the Alirezas were of the view that
Samarco should have “clean cut control of the management
group[,] ... [t]his course of action was opposed by ... Mobil”


and Mobil's pro-Atlas position on this fundamental issue
prevailed. RE at 2587.


Thereafter, Tavoulareas' personal involvement in building up
Atlas, with Peter then an equity partner in the firm, continued
unabated. In November 1974, at a social gathering in Saudi
Arabia, Tavoulareas attempted to convince Ahmed Alireza
to accept Atlas' position on the final sticking point between
Samarco and Atlas over the terms of the latter's compensation.
Tr. at 1312–13, 1725–27. Based on his conversation with
Alireza, Tavoulareas recommended to Comnas and Peter that
they accept Alireza's counter-offer. Tr. at 1312–13, 1725–27.
Atlas accepted Tavoulareas' advice, and the Samarco-Atlas
deal was subsequently consummated.


Having helped Atlas secure its management agreement
with Samarco, Tavoulareas then—by his own testimony
—personally participated in the series of events whereby
Comnas in short order resigned from Atlas, with Peter
becoming its 75 percent owner. According to uncontradicted
testimony, the decision to discharge Comnas was made in


April 197530 at a meeting of high-level Mobil officials in
Tavoulareas' own office at Mobil headquarters. Not only was
Tavoulareas present for this meeting, but he participated fully
in the discussion leading directly to Comnas' removal. Indeed,
the meeting commenced with Tavoulareas as the highest
ranking Mobil officer present, without Mobil's chairman,
Mr. Warner, who only later joined the ongoing conclave.


Tr. at 1185–87, 1331–33, 1534.31 Far from divorcing *786
**63  himself from this matter, Tavoulareas, according to


Mr. Warner's uncontradicted testimony, stated in that critical
meeting:


I more than anybody else was responsible for bringing
[Comnas] into this and I think that I should be involved in
helping to handle the situation.
Tr. at 1534.


A few days later, Tavoulareas flew to London from New York
with two Mobil subordinates to explain to Comnas that “we
weren't satisfied with [his] services.” Tr. at 1333. After one of
Tavoulareas' subordinates met with Comnas “to find out what
terms he would agree to for leaving,” Tr. at 1195, Comnas
asked to meet with Tavoulareas. Tr. at 1336–37; see also Tr.
at 3349. Tavoulareas reviewed a draft agreement of terms for
Comnas' departure and then met with Comnas. Tr. at 1336–37.
At Mobil's unilateral insistence, made without even notifying
or consulting its other partners in Samarco, Comnas left Atlas
immediately thereafter. Tr. at 1190.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=0000345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_659





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 14


In addition to the trial testimony of Tavoulareas and his
witnesses, Mobil's own answers to Tyler's written questions
prior to the article's publication expressly conceded that
Tavoulareas personally participated “in the arrangements
made when G. Comnas departed from Atlas ... to the extent
of assuring a settlement that was fair and equitable.” RE at
2345. It is also beyond dispute that as part of the settlement
resulting in Comnas' resignation Mobil agreed to put Comnas


on its payroll as a consultant.32


Tavoulareas also played a pivotal role in helping Atlas not
only to survive but to prosper after Comnas left, when Atlas
thereby became the firm of Peter and his youthful colleague
from Lemos, Ares Emmanuel. Tr. at 1835; see also RE at
2053, 2435. Tavoulareas personally participated in Mobil's
internal deliberations that resulted in the decision to make
Harmon Hoffmann, a senior and highly respected Mobil
executive, available to Atlas as an interim manager. See Tr. at
1193, 2848–49; cf. RE at 2345. Furthermore, Tavoulareas was
personally and directly involved in persuading the Alirezas
to retain Atlas as Samarco's independent management firm
upon Comnas' departure. Tavoulareas flew to Saudi Arabia
and personally informed the Alirezas of Mobil's discharge of
Comnas, Tr. at 3286–88. Subsequently, the Alirezas took the
position that the Samarco-Atlas contract was terminated by
virtue of Comnas' departure, Tr. at 3292, and that to continue
collaboration, Atlas would have to assign partial control of
its stock and management to Samarco. Tr. at 3292–93; see
also Tr. at 1867, 2602, 3441. The Alirezas later withdrew
these demands antithetical to Atlas (and Peter) only after
Tavoulareas and one of his subordinates flew once again to
Jeddah and assured Ahmed Alireza that the Samarco-Atlas
contract remained valid, Tr. at 3294, 3298–99, 3302, and that
Mobil “would support the needs of [Atlas].” Tr. at 3304.


Given this plentiful, undisputed evidence of Tavoulareas'
personal involvement in the establishment and operation
of Atlas to Peter's manifest benefit, we conclude that no
reasonable jury could, on this record, find that the “set up”


allegation was false.33


*787  **64  3. Other Allegedly Libelous Statements
Although the central thrust of the story was not proven false
at trial, it is still possible that the story contains defamatory
falsehoods. Cf. Afro-American Publishing, 366 F.2d at 655
(“[T]he defamer may be [all] the more successful when he
baits the hook with truth.”). But cf. Restatement (Second)


Of Torts § 581A comment f, at 237 (“Slight inaccuracies
of expression are immaterial provided that the defamatory
charge is true in substance.”). We must, in consequence,
carefully consider both the veracity and defamatory character
of the three challenged statements in the Post article besides


the fundamental “set up” charge.34


 Tavoulareas first seeks to premise liability on statements in
the article creating the impression that there was a “direct
link between Mobil and Atlas.” Brief for Appellant at 25.
Given the overwhelming proof at trial of precisely such a link,
this argument collapses at the outset. To recap briefly, it is
undisputed that Mobil recruited Comnas to form Atlas; that
Mobil argued—successfully—in favor of Atlas' position with
the other Samarco partners on several critical occasions; that
Mobil removed Comnas as head of Atlas without consulting
its Samarco partners; and that Mobil made a senior Mobil
executive available to Atlas as an interim replacement for
Comnas. Furthermore, it is beyond cavil that Mobil provided
office space and direct financial assistance to Atlas and that
Atlas managed the ships that Mobil bareboat chartered to
Samarco. See, e.g., Tr. at 1142–48. Thus, even if the Post
article failed to make clear the formal, corporate relationship
between Mobil, Samarco, and Atlas, but see ¶¶ 6, 58–59, 74,
the defendants cannot in reason and in law be held liable for
accurately reporting the direct link that undisputedly did exist
between Mobil and Atlas.


Tavoulareas also challenges the allegation at the end of the
article that when Comnas left Atlas, Tavoulareas “dispatched
one of his senior shipping executives, Herman [sic] F.
Hoffmann, to London to help run Atlas.” ¶ 82. Tavoulareas
does not contest the fact that Mobil indeed sent Hoffmann
to London on that very mission. Rather, he contends that
the Post published a defamatory falsehood by suggesting
that he “personally ordered a Mobil executive to London to
bail out his son's company.” Reply Brief for Appellant at
14 (emphasis added). As we have seen, Tavoulareas does
not and could not dispute the Post 's allegation that he
played a personal role in arranging Comnas' departure from
Atlas. Moreover, the article was also undisputedly correct
in reporting that Comnas' removal made it “ ‘natural for
Mobil to step forward’ ... ‘to maintain quality management
of [Samarco's] operations.’ ” ¶¶ 83–84 (quoting Kousi
as well as Mobil's own statement). Nor is it contested,
as noted above, that Tavoulareas personally participated
in the Mobil discussions in which it was decided that
Hoffmann would replace Comnas. Tr. at 1193. Nevertheless,
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Tavoulareas asserts that the jury could reasonably have found
the “dispatch” allegation to be actionable.


 Testimony was presented at trial that Paul Wolfe,
Tavoulareas' subordinate at Mobil, actually made the decision
to dispatch Hoffmann to Atlas. Tr. at 1098, 1440. Thus,
viewing as we do the evidence most favorably to plaintiff,
the “dispatch” allegation was false to the extent it overstated
Tavoulareas' role in Mobil's sending Hoffmann to replace
Comnas. The potentially defamatory inference that could
be drawn from this falsehood is that Tavoulareas had not
recused himself from *788  **65  Atlas matters despite a
possible conflict of interest. But we have already held this
implication not to be actionable in light of the overwhelming,
undisputed evidence of Tavoulareas' personal, continual,
and active involvement in Atlas' matters in ways that
uncontestably redounded directly to Peter's benefit. Since
the only derogatory implication of the dispatch statement is
undisputedly correct, it is not actionable. See, e.g., Herbert
v. Lando, 781 F.2d 298, 312 (2d Cir.) (To hold actionable
a “statement whose ultimate defamatory implications are
themselves not actionable, we believe, would be a classic case
of the tail wagging the dog.”), cert. denied, 476 U.S. 1182,
106 S.Ct. 2916, 91 L.Ed.2d 545 (1986); Skrocki v. Stahl, 14
Cal.App. 1, 6, 110 P. 957 (1910) (“It was sufficient if the gist
or sting of the libelous charge was justified, and immaterial
variances and defects of proof upon minor matters are to
be disregarded if the substance of the charge be justified”);


Restatement (Second) Of Torts § 581A comment f, at 237.35


 Third, and finally, plaintiff vigorously contests the article's
assertion that he “personally urged” Comnas to accept Peter
as a partner in Atlas. ¶¶ 23, 52. The jury reasonably could
have concluded that this charge, communicated to Tyler by
Comnas, was false. See Tr. at 1293–94, 1296–97, 1425, 1433.
And, because the “personally urged” allegation goes beyond
the general charge that Tavoulareas “set up” his son and
suggests that Tavoulareas actively pressured Comnas to hire
Peter rather than merely rewarded Comnas for doing Peter a
favor, see supra note 17, the jury may reasonably have found
that this specific allegation carries with it an independent
defamatory implication capable of causing a separate harm
to plaintiff's reputation. We thus turn to the issue of actual
malice.


B. Actual Malice
 In this branch of our inquiry, the issue is whether the Post
defendants published the “personally urged” statement with


actual malice—that is, with knowledge of falsity or reckless
disregard for its truth. This, in particular, calls upon us to
determine whether there is clear and convincing evidence “to
permit the conclusion that the defendant[s] in fact entertained
serious doubt as to the truth of [their] publication.” St. Amant,


390 U.S. at 731, 88 S.Ct. at 1325.36 The “serious doubt”
inquiry enunciated by the Supreme Court is too fact-bound to
be resolved on the basis of any single factor or mechanical
test. Id. at 730, 88 S.Ct. at 1325. Nevertheless, as the Supreme
Court has clearly stated, courts may not abdicate to triers
of fact the responsibility for developing the contours of the
actual malice rule. Instead, courts are obligated to conduct “an
independent examination of the whole record.” *789  **66
Edwards, 372 U.S. at 235, 83 S.Ct. at 683; see also Sullivan,
376 U.S. at 285, 84 S.Ct. at 729. Thus, a substantial body of
law has developed over the past two decades applying and
delimiting the “serious doubt” standard first articulated by the
Court, speaking through Justice White, in St. Amant. The jury
verdict must be squared not only with the literal formulation
of the actual malice rule but examined in the light of case
law that has “marked out” the outer limits of constitutionally
permissible libel verdicts for public figures. St. Amant, 390
U.S. at 730, 88 S.Ct. at 1325.


1. Legal Standards
 It is well established that the “serious doubt” standard
requires a showing of subjective doubts by the defendant.
It does not turn on whether a reasonably prudent person
would have published under the circumstances. Id. at 731,
88 S.Ct. at 1325–26. The rejection of an objective standard
of care, however, does not mean that libel defendants
can defame with impunity merely by testifying that they
published the challenged statements with the belief that they
were true. Id. at 732, 88 S.Ct. at 1326. To the contrary, a
plaintiff may prove the defendant's subjective state of mind
through the cumulation of circumstantial evidence, as well
as through direct evidence. See, e.g., Herbert v. Lando, 441
U.S. 153, 160, 99 S.Ct. 1635, 1640–41, 60 L.Ed.2d 115
(1979); Washington Post Co. v. Keogh, 365 F.2d 965, 968
(D.C.Cir.1966), cert. denied, 385 U.S. 1011, 87 S.Ct. 708, 17
L.Ed.2d 548 (1967).


 At the same time, actual malice does not automatically
become a question for the jury whenever the plaintiff
introduces pieces of circumstantial evidence tending to show
that the defendant published in bad faith. Such an approach
would be inadequate to ensure correct application of both
the actual malice standard and the requirement of clear and
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convincing evidence. Thus, as all parties and amici agree,
the Supreme Court has directed us to “exercise particularly
careful review,” Supplemental Brief for Appellant at 9, and
to “make an independent examination of the whole record.”
Edwards, 372 U.S. at 235, 83 S.Ct. at 683, quoted in Sullivan,


376 U.S. at 285, 84 S.Ct. at 729.37


This constitutionally mandated duty of independent review
has been applied unflinchingly. The Supreme Court and other
courts have more often than not concluded that public figure
libel plaintiffs failed to adduce evidence of sufficient clarity
to convincingly support a jury finding of actual malice. For
example, in the leading case of St. Amant v. Thompson, 390
U.S. 727, 88 S.Ct. 1323, the Supreme Court reversed a jury
finding of liability in a public official's defamation action.
Because of St. Amant 's importance in actual malice analysis,
we pause to recall the facts of that case. Briefly stated, Deputy
Sheriff Thompson sued St. Amant, a candidate for public
office, for repeating in the course of a televised speech the
false allegation that Sheriff Thompson had taken bribes from
a local Teamsters Union president. The record showed that St.
Amant had based his allegation exclusively on information
provided by an active member of a dissident faction within
the Teamsters. At the time, the dissident faction was locked in
a struggle for control against the faction led by the Teamsters'
official alleged to have paid bribes to the Sheriff. Although
he had no knowledge of the source's reputation for *790
**67  veracity, St. Amant failed to investigate independently


the obviously serious charge of bribery and failed to seek
confirmation of the information from others who might have
known the facts. Notwithstanding this evidence, the Supreme
Court found the record insufficient to support a finding of
actual malice.


Before evaluating the specific record before it, the St. Amant
Court provided examples of the kind of proof that would
likely support a finding of actual malice. The examples fell
into three general categories: evidence establishing that the
story was (1) “fabricated”; (2) “so inherently improbable that
only a reckless man would have put [it] in circulation”; or
(3) “based wholly on an unverified anonymous telephone
call” or some other source that the defendant had “obvious
reasons to doubt.” 390 U.S. at 732, 88 S.Ct. at 1326. After
setting forth these illustrative examples, the Court held that
the evidence before it, by comparison, was clearly inadequate.
St. Amant's failure to investigate was deemed not indicative
of actual malice, inasmuch as the plaintiff had not proven “a
low community assessment of [the source's] trustworthiness
or unsatisfactory experience with him by St. Amant.” Id. at


733, 88 S.Ct. at 1326. The Court also found support for its
decision in evidence tending to show that St. Amant published
the charge in good faith, including St. Amant's testimony
that he had verified other aspects of his source's information
and evidence that the source had sworn to his answers in the
presence of newsmen.


2. Application of the Legal Standards
As the District Court correctly observed in the case at hand,
the Supreme Court's reasoning and result in St. Amant are
instructive for inferior tribunals in attempting faithfully to
apply the “serious doubt” test. 567 F.Supp. at 656. The
examples provided there of when a jury may reasonably
infer actual malice from circumstantial evidence are by no
means exhaustive, but, as numerous courts have recognized,
constitute useful benchmarks for lower courts to employ in
determining whether a record is sufficient to sustain a finding
of constitutional malice. See, e.g., Marcone v. Penthouse
International Magazine For Men, 754 F.2d 1072, 1089–90
(3d Cir.), cert. denied, 474 U.S. 864, 106 S.Ct. 182, 88
L.Ed.2d 151 (1985); Hunt v. Liberty Lobby, 720 F.2d 631,
643–46 (11th Cir.1983). When the entire record in this case
is scrutinized in light of St. Amant and other governing
precedents, it is clear beyond cavil that Judge Gasch's decision
to grant j.n.o.v. was fully justified.


Tavoulareas seeks to support the jury finding of actual malice
on the basis of both evidence generic to the entire article,
such as managerial pressure to produce stories, and evidence
relating more specifically to various statements in the article.
We turn first to the evidence of actual malice relating to
the single remaining statement in the article that may be
actionable.


 a. Personally Urged.” It is undisputed that Comnas was
the sole source for the Post 's allegation that Tavoulareas
“personally urged” that Peter be included as an equity partner
in Atlas. Plaintiff contends that reliance on Comnas was
evidence of the Post defendants' actual malice inasmuch
as the record supports the conclusion that Comnas was
an obviously unreliable source. Our examination of the
record, however, leads us to agree completely with the
District Court's contrary conclusion that “reliance upon
George Comnas as a primary source does not come close
to approaching the level of recklessness required by the
Supreme Court.” 567 F.Supp. at 656.


As did the District Court, we find it highly significant that
“much of Comnas' information was independently verified
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by other sources whose credibility even the plaintiff does
not now challenge.” 567 F.Supp. at 656. For instance,
Comnas told Tyler that Tavoulareas had participated on
Atlas' behalf in key negotiations with the Saudi partners of
Samarco after Peter had joined Atlas. Tr. at 3688, 3778–84.
Mobil denied this critical contention in its pre-publication
letter to the Post, claiming (erroneously, as Tavoulareas
conceded at trial, *791  **68  Tr. at 4161–62) that “[f]rom
the date Peter Tavoulareas joined Atlas, Mr. Tavoulareas
divorced himself from involvement in matters involving
business transactions between Mobil and/or SAMARCO with
Atlas.” RE at 2344. Tyler published Comnas' charge only
after receiving independent confirmation from Kousi, Tr.
at 3083–3100, a highly respected, knowledgeable member
of the Samarco board with firsthand knowledge of Atlas'
formation and engagement as Samarco's management firm.
The only reasonable inference is that Tyler was justified
in considering Kousi's confirmation of Comnas' statements
important evidence of the latter's reliability. Tr. at 785–86,
3689, 3792.


But this was by no means all the information in Tyler's
hands that buttressed Comnas' statements. Tavoulareas' own
testimony before the SEC staff admitted his recruitment of
Comnas to head Atlas and his knowledge of Comnas' business
relationship with Peter. RE at 2443–46, 2424–25. On behalf of
Mobil, Paul Wolfe confirmed Comnas' statement to Tyler that
Tavoulareas was personally involved in Comnas' departure
from Atlas, RE at 2345, a significant admission in light
of the understanding communicated by Mobil to Tyler and
outside members of the board of directors that Tavoulareas
was not involved in Atlas matters after Peter's entry into the
firm. Tr. at 3550, 3588–89; RE at 2344. Moreover, Kousi
confirmed Comnas' general charge that Peter obtained his
position with Atlas on the basis of kinship, not merit. Tr. at
3079–80 (“[T]he employment of Peter Tavoulareas in Atlas
was a nepotistic act.”). In sum, the undisputed evidence of
record shows conclusively that Tyler corroborated much of
the information provided by Comnas. Cf. St. Amant, 390 U.S.
at 733, 88 S.Ct. at 1326–27, (verification of part of source's
information probative of St. Amant's lack of actual malice in
relying on source for other, uncorroborated information).


Besides independent, reliable corroboration of most of
Comnas' story, Tyler had other, substantial reasons to
believe Comnas. Of these, the most important was Tyler's
uncontroverted knowledge that “Comnas provided virtually
the same information to Tyler as he gave to investigators
for the House Subcommittee,” 567 F.Supp. at 656, including


the substance of the “personally urged” allegation. RE
at 2471; cf. St. Amant, 390 U.S. at 733, 88 S.Ct. at
1326–27 (St. Amant's knowledge that source repeated
information to others in manner bespeaking earnestness
indicative of good-faith belief in source's credibility). It
is undisputed that an experienced House Subcommittee
investigator, Peter Stockton, accompanied by a Subcommittee
lawyer, traveled from Washington to Comnas' home in
Osterville, Massachusetts. Tr. at 2770; RE at 2467. There,
they conducted a formal three-hour interview, complete
with elaborate notetaking; it is undisputed, moreover, that
the two Subcommittee staff members were interviewing
Comnas in their official capacities. This was a Congressional
investigation, not an idle conversation between a passerby and
a disgruntled executive.


After interviewing Comnas, Stockton confirmed Tyler's
judgment that Comnas was credible, that he spoke reluctantly
and carefully for fear of reprisal, and that his information was
consistent with that provided by other sources. Tr. at 2816–
17; cf. Tr. at 2792–93. Tyler was justifiably impressed with
Comnas' “consistency” as a source, especially since, as Tyler
reasonably concluded, Comnas was on “a higher level of
notice” that “he better be truthful in his story” when speaking


to the Subcommittee staff. Tr. at 3823–24.38


*792  **69  Tyler also knew that Comnas had enjoyed a
long and successful career at Exxon where he eventually


became president of Esso Mediterranean and Esso Africa.39


Tyler was further aware that, after leaving Exxon, Comnas
had been entrusted to run the principal office of one of
the largest Greek shippers (Lemos) and had been recruited
by Mobil in early 1974 based upon Mobil officials' “long
personal acquaintances with G. Comnas.” RE at 2345; see
also RE at 2446. As the District Court observed, Comnas
“obviously had a substantial business career and reputation
that could be damaged if he lied.” 567 F.Supp. at 656; see Tr.


at 637–38, 3690, 3825.40 Moreover, it is undisputed that no
Mobil representatives ever gave Tyler the slightest indication
that Mobil questioned Comnas' credibility or ethics.


Despite the abundant, undisputed evidence in the record
supporting Tyler's decision to credit Comnas' story,
Tavoulareas nevertheless argues that the jury could
reasonably have concluded that “Comnas' patent lack of
credibility” was apparent to Tyler. Brief for Appellant at 20.
To support this contention, Tavoulareas relies heavily on the
undisputed fact that Dr. Piro told Tyler that “Comnas had
been caught in some fraud involving Atlas” and that the
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Tavoulareases had threatened to report Comnas to the tax
authorities if Comnas ever started any trouble for Peter and
Atlas. Tr. at 2908–09. What Piro related, of course, was his


understanding from the Tavoulareases. Tr. at 2958, 2965.41


Tyler, as we have seen, tried to talk with both William
and Peter Tavoulareas. William refused to talk at all with
Tyler, but his sworn SEC testimony indicated that Comnas'
withdrawal from Atlas had nothing whatever to do with
unethical conduct. RE at 2435. Peter hung up the phone when
Tyler called, having chosen, as he was free to do, not to
enlighten Tyler as to the reasons for Comnas' departure from
Atlas or to correct any misinformation Tyler had concerning
Comnas' trustworthiness. Tr. at 2437. Mobil, of course,
steadfastly refused Tyler's requests for interviews, as it was
likewise free to do. Faced with Mobil's silence, Tyler checked
with Kousi, who told him that it was the “dissatisfaction of
Mobil,” not any of the other parties, that led to Comnas'
removal. Tr. at 3082–83; cf. Tr. at 2099–2100 (testimony
of Harmon Hoffmann that the sole reason for Comnas'
removal was dissatisfaction with his performance, not any
ethical considerations). Thus, the undisputed record comports
entirely with the District Court's conclusion that “it is not
at all clear that Comnas left Atlas under circumstances that
should have aroused Tyler's suspicions as to his motivation
for speaking unfavorably about the [Tavoulareases].” 567
F.Supp. at 657 (footnote omitted).


We also agree with the District Court that the evidence of
personal animus between Comnas and Tavoulareas was not
*793  **70  indicative of the defendants' actual malice


in view of their independent corroboration of Comnas'
information and the other evidence in the hands of the Post
defendants of Comnas' knowledge and credibility. Cf. St.
Amant, 390 U.S. at 733, 88 S.Ct. at 1326–27 (reliance on a
source locked in a fierce struggle with union officials closely
allied to Sheriff Thompson did not permit an inference of
actual malice when St. Amant had “verified other aspects” of
the source's information and had other indicia of the source's
credibility).


 Finally, we reject the suggestion that the Post 's failure to
introduce any of Comnas' deposition testimony at trial was
probative of actual malice. Even assuming that Tavoulareas


can advance this assertion in the first instance,42 Comnas was
deposed for four days by both sides, yet neither side ultimately
elected to introduce his testimony into the trial record. Since
Comnas' deposition transcript was “equally available,” the
decision of both sides not to use it cannot serve as the basis for


an adverse inference against the Post. Brown v. United States,
414 F.2d 1165, 1166–67 (D.C.Cir.1969); see also United
States v. Young, 463 F.2d 934, 939–40 (D.C.Cir.1972); Tr. at
3817.


b. General Evidence of Actual Malice. Last, we consider the
more general evidence in the record that, as Tavoulareas sees
it, supports a determination that the Post defendants published
the November 30 article with actual malice. At the outset,
we observe that our examination of this evidence cannot be
divorced from our earlier conclusion that the record before
us cannot reasonably support a finding that the central theme
of the article was false. For example, Tavoulareas argues
that the Post 's refusal to retract the article or to concede its
falsity at trial was evidence of actual malice in view of “the
overwhelming proof of the article's falsity at trial.” Brief for
Appellant at 27. But this broadside cannot stand in light of our
earlier analysis and conclusions with respect to the issue of
falsity vel non. We therefore need only address briefly to what
extent, if any, this evidence could reasonably have supported
the jury finding of actual malice.


(i) The Christine Peterson Memorandum. Christine Peterson
had the task of performing the final edit on the November
30 article. During Peterson's brief testimony at trial, it was
established that her duties included editing the story for “style,
punctuation, [and] grammar,” confirming facts that could
be checked with source material at hand, and writing the
headlines. Tr. at 2827. The record is also clear that in editing
the article at issue, she performed a “fresh read,” that is, she
had no knowledge of the sources or research underlying the
article beyond what she read in the article itself. See Tr. at
2829; RE at 2486–87; 567 F.Supp. at 655. After editing the
copy, and prior to publication, she sent a memorandum to
assignment editor Peter Milius. The memorandum stated in
part:


I've read the Mobil story several times, and while I'm
impressed with the amount of work the reporter obviously
did, I'm still left with an overwhelming sense of So What?
Is there any way to give this story of high-level nepotism
a dollars-and-cents angle? Did Mobil's shareholders lose
anything? Mobil's customers? Parts of Tyler's case against
Tavoulareas seem tenuous, and the whole—a $680,000-a-
year plaything for an indulged son, at worst—just seems
like a withered peanut in an 84″‘ gilded shell. A far more
interesting angle, it seems to me, is Mobil's concern about
Saudi preference shipping—a concern so profound that
it led to the formation of an entire dummy corporation.
It's impossible to believe that Tavoulareas alone could put
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together such a scheme for the sake of his son's business
career, or that he would want to.


RE at 2486.


 At trial, Peterson testified that “my point in the memorandum
was that I *794  **71  thought the formation of Samarco
was a more interesting angle in the story.” Tr. at 2833. It was,
as she put it, the seemingly unusual corporate arrangements
that provided “a more important angle for the story to have
as a lead.” Tr. at 2834. In order to credit all permissible
inferences that the jury may have drawn, we reject Peterson's
trial testimony and accept Tavoulareas' proffered inference.
Tavoulareas contends that the Peterson memorandum entitled
the jury “to find that an editor of the Post charged with
the final review of the story before publication had indeed
found ... the story's theme impossible to believe” and
brought home this doubt to those responsible for the article's
publication. Brief for Appellant at 35. We accept this view—
that the Peterson memorandum is evidence of “serious doubt”
or actual malice. But defamation plaintiffs cannot show actual
malice in the abstract; they must demonstrate actual malice in
conjunction with a false defamatory statement. Upon closer
examination, the Peterson memorandum does not qualify
as such a showing and thus fails to constitute acceptable
evidence of actual malice. It certainly falls short of clear and


convincing evidence.43


The Peterson document is subject to two reasonable
interpretations when construed against the Post, both of which
fail to connect Peterson's disbelief to a false and defamatory
meaning present in the article. First, Peterson's memorandum
might plausibly be understood to state that she found the story
impossible to believe because the story states or suggests
that Tavoulareas' primary motivation in establishing the entire
Mobil-Samarco-Atlas arrangement was to benefit his son.
But we have held as a matter of law that the article cannot
bear this interpretation. As we have previously recounted, the
article neither stated nor implied that Tavoulareas engineered
Mobil's participation in the Samarco venture for the sake
of his son's business career. Far from it, the article made
it clear that Mobil officials decided to join Samarco in
anticipation of Saudi preference shipping requirements and
favorable Saudi financing. See supra p. 781. Thus, this
possible understanding of Peterson's “impossible to believe”
language, while demonstrating malice, has no connection to
a defamatory meaning that the article will bear as a matter of
law.


Second, the memorandum could be interpreted more narrowly
to express disbelief that Tavoulareas “set up” Peter in Atlas.
Yet, in light of the overwhelming evidence supporting that
very charge in the hands of those at the Post responsible for
the article's publication (and undisputed at trial), any such
view held by Peterson was obviously wrong. Indeed, we have
held that no reasonable jury, on this record, could have found
the “set up” charge to be false. See supra p. 786. In this sense,
the Peterson memorandum has no connection to any false


statement.44 We are persuaded, as was the District Court, that
“no matter how this memorandum is construed,” it provides
no evidence that the Post acted with actual malice with respect
to the publication of any false defamatory statement. Cf. 567
F.Supp. at 655.


*795  **72   (ii) Defendants' Ill Will or Bad Motives. It
is settled that ill will toward the plaintiff or bad motives
are not elements of actual malice and that such evidence is
insufficient by itself to support a finding of actual malice.
See, e.g., Old Dominion Branch No. 496 v. Austin, 418 U.S.
264, 281–82, 94 S.Ct. 2770, 2779–80, 41 L.Ed.2d 745 (1974).
The rationale for this rule is that speech “honestly believed,”
whatever the speaker's motivation, “contribute[s] to the free
interchange of ideas and the ascertainment of truth.” Garrison
v. Louisiana, 379 U.S. 64, 73, 85 S.Ct. 209, 215, 13 L.Ed.2d
125 (1964). To recover, plaintiffs cannot ground their claim
“on a showing of intent to inflict harm,” but must, instead,
show an “intent to inflict harm through falsehood.” Henry v.
Collins, 380 U.S. 356, 357, 85 S.Ct. 992, 993, 13 L.Ed.2d
892 (1965). Nevertheless, reason and the weight of precedent
suggest that, under some circumstances, the probative value
of ill-will evidence in establishing “intent to inflict harm
through falsehood” outweighs the risk that admitting such


evidence will chill honestly believed speech.45 See, e.g.,
Cochran v. Indianapolis Newspapers, Inc., 175 Ind.App. 548,
560, 372 N.E.2d 1211, 1221 (1978) (holding that evidence of
ill will creates jury question on actual malice where “[t]here
are no facts or statements of record which even remotely
support” the defamatory implication at issue); Restatement
(Second) Of Torts § 580A comment d, at 218; cf. Herbert
v. Lando, 441 U.S. at 160–63 & n. 6, 99 S.Ct. at 1640–
42 & n. 6. See generally Bloom, Proof of Fault in Media
Defamation Litigation, 38 Vand.L.Rev. 247, 260–64 (1985).
The appropriateness of such evidence must be determined on
a case-by-case basis, bearing in mind that evidence of ill will
or bad motives will support a finding of actual malice only
when combined with other, more substantial evidence of a
defendant's bad faith.
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The ill-will or bad-motive evidence in this record, however,
is lacking in probative value. The contention is that “Tyler's
motive to hurt plaintiff flowed from his embarrassment when
Mobil exposed his false description of an interview he had had
with a Mobil executive earlier in 1979.” Supplemental Brief
for Appellant at 25. Four statements by Tyler are relied upon
to establish his asserted plan to “get” Tavoulareas. We find
none to be indicative of a willingness to publish falsehoods.


 Toward the beginning of his investigation, Tyler remarked
to Golden that “[i]t is not every day you knock off one of


the seven sisters,”46 Tr. at 172; he later referred to his article
in part as a “case against Tavoulareas,” RE at 2489; and
after the article appeared, he characterized a session between
Tavoulareas and Post editors as one in which the Post “blew
[Tavoulareas] out of the water,” and sent him home with his
“tail between his legs.” Tr. at 253–54. These statements, not
unknown to the vernacular of litigators, seem to us well within
the everyday parlance of an investigative reporter. They may
reasonably be interpreted as revealing that Tyler had adopted
an adversarial stance toward Tavoulareas. But, as in other
professions, an adversarial stance is fully consistent with
professional, investigative reporting. It would be sadly ironic
for judges in our adversarial system to conclude, as the dissent
urges us to do, see Dissent at 833–34, that the mere taking of
an adversarial stance is antithetical to the truthful presentation
of facts. We decline to take such a remarkable step in First
Amendment jurisprudence. An adversarial stance is certainly
not indicative of actual malice under the circumstances
where, as here, the reporter conducted a detailed investigation
*796  **73  and wrote a story that is substantially true.


See Westmoreland v. CBS, Inc., 596 F.Supp. 1170, 1174
(S.D.N.Y.1984).


 The fourth statement—that Tyler asked Piro whether “he
knew of a family member who would rifle [Tavoulareas'] safe
and [x]erox documents,” Tr. at 180—is obviously beyond
the pale, exceeding the bounds of acceptable professional
conduct. As Tyler conceded at trial, the statement, even if
intended as a joke, was utterly inappropriate. As noted in
Judge Wright's dissent to the original panel opinion, however,
we do not sit “as some kind of journalism review seminar
offering our observations on contemporary journalism and


journalists.” 759 F.2d at 145.47 Neither do juries. Tyler's
avowed interest in obtaining documentary evidence from
Tavoulareas' safe, no matter how contemptible the means
to be employed, does not indicate a willingness to publish
unsupported allegations.


In a similar vein, plaintiff argues that the jury's finding of
actual malice is supported by evidence that “pressure [was]
placed upon Post reporter Tyler to create sensationalistic
stories.” Supplemental Brief for Appellant at 20. Tavoulareas
contends that evidence of such pressure is to be found in the
testimony of Woodward, who was found not liable by the


jury.48 As the panel majority noted, the jury may reasonably
have inferred that “Woodward, as editor, wanted from his
reporters the same kind of stories on which he built his own
reputation: high-impact investigative stories of wrongdoing.”
759 F.2d at 121 (footnote omitted).


 In our view, however, managerial pressure to produce such
stories cannot, as a matter of law, constitute evidence of actual


malice.49 We agree with the Post that the First Amendment
forbids penalizing the press for encouraging its reporters
to expose wrongdoing by public corporations and public


figures.50 Rather, such managerial pressure is designed to
produce stories that serve, as the panel majority rightly stated,
“one of the highest functions of the press in our society.” Id.
at 121 n. 39.


 We, of course, accept the tautological proposition that
evidence of managerial *797  **74  pressure to produce
sensationalistic or high-impact stories with little or no regard
for their accuracy would be probative of actual malice.
But Woodward's comments cannot reasonably be categorized
as exhibiting such a distortive pressure, particularly in the
context of a challenge, as here, to a thoroughly researched
and largely accurate story. As far as this record shows,
Woodward said nothing whatever to suggest or intimate that
he was unconcerned with the truth of stories. Cf. Tr. at
3903. Even the dissent concedes that his comments do not
indicate that the “Post subjectively desired false stories.”
Dissent at 834. Moreover, the record in this case in no
wise suggests that Tyler and his colleagues understood
the Post's policy of encouraging aggressive investigative
reporting to mean that their journalistic careers could be
advanced by reckless charges of wrongdoing laid at the feet
of the rich and powerful. Cf. Butts, 388 U.S. at 158, 87
S.Ct. at 1993 (Opinion of Harlan, J.) (finding actionable
“grossly inadequate” investigation of published charges); id.
at 169, 87 S.Ct. at 1999 (Warren, C.J., concurring) (finding
actionable charges of corruption based on “slipshod and
sketchy investigatory techniques”). Unlike the dissent, we
reject the proposition that a jury question of actual malice is
created whenever a libel plaintiff introduces evidence that the
newspaper vigorously pursues high-impact stories of alleged
wrongdoing.
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 The remainder of the proffered evidence of actual malice
merits little discussion in light of the overwhelming record
evidence that the Post defendants published the article in
good faith. The contention that the Post engaged in this
instance in a pattern of “slanted reporting” indicative of
actual malice is utterly without merit. As Judge Gasch
observed, Tyler included most of the information furnished
by Mobil in the article (with no substantial omissions) and
suppressed no information that would have proved the article


incorrect. See 567 F.Supp. at 654, 657–59.51 Contrary to
Tavoulareas' assertions, “[t]he seriousness of a [defamatory]
charge, in itself, is not probative of recklessness,” since
“there is no basis ... for the proposition that ‘more serious'
charges are less likely to be true than ‘less serious' charges.”
Washington Post Co. v. Keogh, 365 F.2d at 970. Similarly,


the absence of deadline pressure is probative of nothing.52


Finally, although the dissent suggests that Tyler may have
been negligent in recording certain interview notes or in
failing to investigate further, see Dissent at 835–36, 838, we
are satisfied that his investigation taken as a whole, the nature
and scope of which is undisputed, was sufficiently thorough
and professional when held up to the daunting standards
of actual malice. Moreover, even were we persuaded to
accept the dissent's rigorous second-guessing of reporting
techniques, the Supreme Court has flatly held that insufficient
investigation alone may not support a libel verdict in the
absence of evidence that the defendant subjectively held
“serious doubts” about the truth of its statements. St. Amant,
390 U.S. at 731, 88 S.Ct. at 1325. This circuit, *798  **75
too, has recognized that “a rule requiring verification [of
facts before publishing] in the absence of evidence that the
publisher had good reason to suspect falsity would curtail
substantially a protected form of speech.” Washington Post
Co. v. Keogh, 365 F.2d at 972–73. In light of these clear
holdings, we cannot agree that an allegation of insufficient
investigation may itself constitute the very proof of the
“serious doubts” that is separately required.


IV. Piro


On appeal, Tavoulareas asserts that Philip Piro53 published
the following statements with actual malice: (1) that
Tavoulareas set Peter up in Atlas; (2) that Tavoulareas
personally dispatched Harmon Hoffman to run Atlas after
Comnas was fired; and (3) that Tavoulareas arranged for
Peter's first job with the Lemos firm.


We have already discussed our finding that the “set up”
statement is substantially true. We have also concluded
that the allegation that Tavoulareas dispatched Hoffmann to
Atlas is at worst an exaggeration of Tavoulareas' undisputed
role, and adds no further defamatory implication to the
substantially true charge that Tavoulareas set Peter up in
business. Moreover, there is no evidence that Piro entertained


serious doubt as to the truth of the dispatch statement.54


 As for Peter's initial job with Lemos, Piro told Tyler and
Golden that he “had no direct knowledge” but “knew that
Lemos was a friend of the family and [was] sure that that
assisted in obtaining a job for Peter.” Tr. at 331; see also
Tr. at 347. The District Court held that this statement was
not defamatory. RE at 766 n. 1. Tavoulareas challenges that
holding on appeal, arguing that Piro made the remark to
the reporters in order to buttress his primary and clearly
defamatory accusation that Tavoulareas set up Peter in
Atlas. Brief for Appellant at 30. The “set up” allegation,
however, was not false, and we thus conclude that Piro's
allegation about Peter's employment with Lemos had no false,


defamatory implication.55


V. Conclusion


This case has consumed the attention and energy of
a courthouse beseiged by impatient litigants. We have
nonetheless examined this record with the care and detail
that the Constitution commands. After completing our task,
we are firmly persuaded that the decision of the able and
distinguished trial judge was correct. This verdict cannot
stand.


Affirmed.


APPENDIX


Washington Post, November 30, 1979, Page A–1


MOBILE CHIEF SETS UP SON IN VENTURE


Management Firm Is Used to Operate Oil Company Ships
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By Patrick Tyler


Washington Post Staff Writer


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions *799  **76
of dollars in business operating Mobil-owned ships under
exclusive, no-bid contracts.


Tavoulareas' son, Peter, was a 24–year-old shipping clerk in
1974, making $14,000 a year. Today, with the help of Mobil,
he owns 45 percent of Atlas Maritime Co., which operates 17
ships worldwide.


Mobil, the second largest oil company, provided Atlas with
some of these ships—among them Mobil-owned supertankers
—under management agreements that allowed Atlas to go
into business with a minimal amount of capital.


Mobil also initially provided Atlas with office space in
Mobil's corporate offices in London and loaned Atlas a
Mobil shipping vice president when Atlas' own top shipping
executive resigned in 1975.


[5] Mobil leased back the ships it provided Atlas, thus creating
work for Atlas at a time when the shipping industry was
severely depressed.
The leasing was handled through an intermediary company,
Samarco, of which Mobil owns 45 percent.


According to one source, Peter Tavoulareas put up no
investment capital for his initial 25 percent share of Atlas.
Moreover, the lucrative Mobil contracts, along with other
managerial assistance, provided by Mobil, helped make Atlas
an overnight success. Peter Tavoulareas, now 30, maintains a
highly affluent life style, including a home in one of London's
most fashionable districts, a Rolls Royce and a summer home
on Long Island.


The creation of Atlas was a marked departure from Mobil's
historical practice of managing its own fleet of crude oil
tankers through its shipping and transportation division.


Atlas was created to handle the day-to-day management work
for Samarco, a complex shipping partnership that Mobil
negotiated in 1974. The other partners included a prominent


Saudi Arabian merchant family and a member of the Saudi
royal family.


[10] Samarco—Saudi Maritime Co.—was set up as a way to
share shipping revenues among the partners, but the company
existed largely on paper, according to one of its original
directors, John D. Kousi.
The complicated transactions between Mobil and Atlas and
Samarco are not especially unusual in the intricate world
of international oil—except perhaps for the presence of
father and son. That relationship is not illegal, but securities
law requires that Mobil officials report it fully to their
stockholders. Mobil claims it did, but that is in dispute.


Beyond the legal questions, however, the story of Mobil's
president and his son offers a rare glimpse into corporate
behavior at the top of one of the largest publicly held
international oil companies.


The Mobil board of directors was told from the outset
about the Atlas arrangement but was assured that company
president Tavoulareas was not involved in his son's venture
in any way.


Mobil officials did not tell their stockholders about the son's
involvement in Atlas until two years later.


[15] After initial press inquiries in the fall of 1976, Mobil
board chairman Rawleigh Warner, Jr., disclosed in a special
letter to stockholders that Peter Tavoulareas “is one of the
principals” of Atlas.
That disclosure prompted an investigation by the Securities
and Exchange Commission (SEC) in early 1977, but the
inquiry was dropped after confidential sworn testimony was
taken from the elder Tavoulareas.


U.S. securities law requires that corporate officials disclose
the details of business transactions between companies and
relatives of the companies' executives. The law was designed
to protect shareholders from business decisions based on
favoritism.


In recent days, the SEC has reopened its investigation into the
role Mobil's president played in his son's partnership in Atlas.


Mobil chairman Warner says he assured directors in board
meetings that Tavoulareas “does not participate in any
decisions” relating to Mobil's business with Atlas.
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*800  **77  [20] But a source close to the Tavoulareas
family and those familiar with the formation of Atlas said
Mobil's president was involved personally in several key
decisions and actions relating to Atlas, among them:
• Tavoulareas personally recruited two shipping executives,
one an outside consultant and the other a Mobil vice president,
for Atlas. One of them set up and ran Atlas for more than a
year. The other managed it for a time.


• The Mobil president helped negotiate the arrangement
whereby the Saudi shipping partnership, Samarco, would turn
over all of its management business to Atlas. Mobil officials
acknowledged this in a statement last week to The Post.


• As the formation of Atlas was being planned in April 1974,
Tavoulareas personally urged that his son be included as an
equity partner in Atlas. However, in the Mobil statement,
Tavoulareas denies this. “Mr. Tavoulareas asserts that he did
not initiate this arrangement,” the statement said.


• The elder Tavoulareas played a personal role in forcing the
resignation in 1975 of Greek shipping executive George D.
Comnas, who had been recruited a year earlier by Tavoulareas
to set up Atlas. The resignation followed several personal
disputes between Comnas and Tavoulareas' son. Mobil's
statement said “Mr. Tavoulareas played a minor role ... in
the arrangements made when Comnas departed from Atlas.
Since it was on Mobil's recommendation—including Mr.
Tavoulareas' ... [that Comnas set up Atlas], it was logical that
Mr. Tavoulareas participate.”


[25] The elder Tavoulareas was not available for an interview,
but through a spokesman acknowledged that the basic idea to
set up Atlas was his and that he recommended Comnas set
it up. But he denied that he urged that his son be accepted
as a partner and stated that he divorced himself from Mobil's
business with Atlas after his son joined the company.
Comnas, according to Marquis Who's Who, completed a
30–year career with Exxon in 1968 and was president of
Mediterranean and African subsidiaries for Exxon during his
last years there. In the five years before he formed Atlas,
Comnas, 66, was managing director and chairman of the
board of C.M. Lemos & Co. Ltd. of London, reportedly the
largest of the Greek shipping firms.


One of Mobil's partners in Samarco said that the involvement
of Peter Tavoulareas was accepted without objection because


it was assumed that other Atlas managers were competent to
run the business.


“Clearly it was a nepotistic act,” said Kousi, one of the
original directors of Samarco. “At his age [Peter was 24 in
1974] he wasn't a genius, nor was he terribly experienced in
shipping. You couldn't expect a lot from someone with that
level of experience.”


Philip Piro, a Baltimore eye surgeon and former son-in-law to
the elder Tavoulareas, who is now estranged from the family,
said Tavoulareas expressed his interest at the time as “giving
Peter a little nudge to get him along.” Tavoulareas, through a
spokesman, said he does not recall making the remark.


[30] In 1973, a year before young Tavoulareas became a
partner in Atlas, he was making $14,000 a year as a clerk in
the London office of Greek shipping magnate Lemos. Sources
said that job also was arranged by his father.
Before that, the Mobil president's son was graduated from St.
Johns University in New York, where his father sits on the
board of trustees, and later received a master's in business
administration from Columbia University.


In an early interview, Peter Tavoulareas said that his
partnership in Atlas did not represent “overt favoritism” and
that his responsibilities in the company revolved around
“financing.” Peter Tavoulareas said that he was asked by
Comnas to join Atlas and was offered an equity interest.


In a later interview, Peter Tavoulareas would not comment
further. “I've answered all of the questions you're going to get
from me. Atlas has nothing to do with Mobil [in some early
editions “Saudis”], it has nothing to do with Samarco and it
has *801  **78  nothing to do with the Saudis. Atlas is none
of your damn business.” He then hung up.


In recent weeks, Mobil has not responded to Washington Post
requests for interviews with company officials familiar with
Atlas and its operations. The first such request was made
Nov. 8. Mobil's vice president for public affairs, Herbert
Schmertz, said Nov. 16. “We're not saying no and we're not
saying yes.” Still later, Schmertz said the request was “under
consideration.” In a letter to The Post Nov. 12, another Mobil
spokesman, John Flint, said, “We understand that you have
been advised that this matter has been examined by several
reporters for The Washington Post and New York Times, and
apparently they found no basis to do a story.”
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[35] The Post did make a brief inquiry into Atlas in 1976,
but received assurances from Mobil executives that Mobil's
president had maintained a completely “hands off” attitude
toward Atlas. The Post began a new inquiry two months ago,
based on new information about Atlas.
Mobil's Schmertz eventually requested that questions be
dictated so that Mobil could respond in writing. This was done
and Mobil responded to these questions Nov. 20.


Several sources who agreed to discuss the details of this
episode if their identities were protected were intimately
familiar either with Mobil's shipping operations or with the
attempts by Mobil's president to secure a position for his son
in the upper strata of the business world.


The story of international finance, shipping and oil politics
begins with the 1973 Arab oil embargo.


In the wake of the oil cutoff, Mobil officials learned that a
prominent Saudi merchant company, Haji Abdullah Alireza
& Co., was interested in extending Saudi influence from the
production of oil to its transportation.


[40] Mobil officials believed at the time that a shipping
partnership with the Saudis might yield preferential treatment
in the loading of crude oil at Saudi ports.
In his 1976 message to stockholders, Mobil's Warner said,
“Samarco was formed in anticipation ... of [Saudi] flag
preference regulations applicable to exports of petroleum
from that country and, also, in anticipation of ... favorable
financing from Saudi Arabian sources.”


Mobil and its partners in the venture acknowledge now
that neither the preference laws nor the financing for ships
materialized.


“The business reasons were wrong, they didn't prove out,”
says Kousi, whose company sold out its interest in Samarco
to Mobil two years ago. “We just didn't see the anticipated
benefits,” he said.


But at the time Samarco was formed, Mobil officials felt
“preference shipping was much more a threat,” according
to the Mobil statement. Samarco, however, in which Mobil
initially held a 30 percent interest and now holds a 45
percent interest, existed mostly on paper. The real work
of the partnership would be performed by the management
company, Atlas.


[45] “There was no staff or offices for Samarco,” said Kousi.
“It needed no real offices.”
The negotiations between Mobil executives and the Saudi
partners in Samarco took all of 1974. After the partnership
agreement was struck in December, Mobil issued a brief press
release saying, “Samarco has engaged the services of Atlas
Maritime ... to manage the operation of Samarco's fleet.”


In its statement last week, Mobil acknowledged that “Atlas
was created in anticipation of managing Samarco's business.”
Atlas was created in July 1974.


Mobil president Tavoulareas, the statement continues was
involved in the “policy aspects of participating in Samarco
and the concept of Atlas” during those negotiations.


Mobil's first goal when it entered the talks in January 1974
was to steer the Saudis away from a partnership they had
formed with a New York-based shipping concern, Fairfield-
Maxwell Ltd. The Saudis had approached Fairfield-Maxwell
after *802  **79  Mobil initially rejected the joint venture
idea.


[50] “The initial invitation from the Saudis was turned
down ... consistent with our normal policy of providing our
own transportation and not permitting preference shipping,”
Mobil said last week.
But Mobil officials said they subsequently perceived a greater
threat from preference shipping. Sources said Mobil then
dispatched two negotiators to Jeddah in Saudi Arabia to
push Mobil as a partner. One of the negotiators was Mobil's
Mideast agent, W. Jack Butler, and the other was the Greek
shipping executive, Comnas, who was recruited personally by
Tavoulareas to advise Mobil on how to set up an independent
shipping concern.


By April, the talks on Samarco had progressed far enough
that the management arm of the partnership was being
planned by Tavoulareas, who recommended to the partners
that Comnas be tapped for the job. Late in April, according to
one knowledgable source, Tavoulareas personally urged that
his son become a partner in Atlas. Sources said that shortly
thereafter, the issue of young Peter's involvement was raised
with Mobil chairman Warner, who said he raised the issue
with the directors and won their approval.
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In its statement, Mobil said, “It was George Comnas who
asserted that he would like Peter Tavoulareas and one other
associate at Lemos, a major shipping company, to join him in
the management of Atlas. Mr. Tavoulareas asserts that he did
not initiate this arrangement.”


Nevertheless, the other Lemos employe who came to Atlas
with young Tavoulareas, an experienced insurance clerk
named Ares D. Emmanuel, was given only employe status
while Peter Tavoulareas was made a 25 percent partner.
Within a year, Tavoulareas would become a 45 percent
partner.


[55] After Atlas became fully operable in late 1974, the
time came for Samarco to begin acquiring ships for Atlas to
manage. However, contrary to Mobil's hopes when it formed
the partnership, the Saudis were unwilling to provide any
investment funds or financing for ships.
Mobil said in its statement that an unspecified amount
of “capital contribution” was made by each partner when
Samarco was formed. One of the partners, the son of Crown
Prince Fahd, heir to the Saudi throne, apparently had a special
arrangement. Said Mobil: “The prince's share was financed
by loan, which he must repay before he receives any financial
benefits in the company.”


As a result, in early 1975, Mobil provided Samarco's first
vessel from its own fleet. The ship, a supertanker, had
been launched as the Mobil Mariner, but was renamed the
Saudi Glory, presumably to reflect the interests of the Saudi
partnership.


The Saudi Glory was turned over to Atlas by Mobil under
a “bareboat” lease through Samarco, meaning the structure
of the tanker, without crew, fuel or stores, was rented to the
Saudi partnership and its management arm. However, because
Samarco and Atlas had no funds with which to pay such a
rental fee, the ship was leased back to Mobil simultaneously.


Under this arrangement, Atlas agreed to operate the vessel
for Mobil, hire crews, arrange for fueling and handle
small maintenance chores. All major repairs were Mobil's
responsibility. Thus Mobil paid Atlas the cost of operating the
ship plus an unspecified margin of profit.


[60] Mobil's executive vice president for Mideast
transportation, Paul J. Wolfe, said in an early interview
that Atlas' basic management fee was $600,000 a year and


included an escalation clause. Other sources said the fee
would escalate with the cost-of-living index and also after
Atlas acquired more than 10 ships.
Peter Tavoulareas said the management fee was $680,000 for
1976, when Atlas was operating six ships.


The firm's income for subsequent years is not known, but
one knowledgeable source said that Atlas was structured so
that profits would increase dramatically as more ships were
acquired, because overhead *803  **80  costs for staff and
office space were relatively fixed.


Because Mobil operates its own ship management arm within
the Mobil organization, it could have managed the Samarco
fleet itself, company officials acknowledged.


But Mobil officials claim that there could have been a conflict
of interest for any one of the Samarco partners to manage the
ships owned by all of the partners. Mobil's statement said:


[65] “Mobil did not want to manage Samarco or to set up a
Samarco management company, as there could be a conflict
of interest between Mobil and Samarco when chartering ships
in or out for either company. Neither of the Saudi partners
had experience to qualify them to manage. Fairfield-Maxwell
could have had a similar conflict. Accordingly, it was prudent
to have an independent third-party managing company.”
Mobil officials said a study was done of management fees in
the shipping industry as a guide to setting Atlas' fees. But the
company acknowledged that there were no bids.


“Ship management arrangements are difficult to assess on a
bid basis ... From Mobil's experience, the overriding selection
criteria for such operations is the prospect of good, safe
performance and access to low-cost dependable crews,” the
company's statement said.


(Atlas has lost one ship, the Atlas Titan, which exploded and
burned last May at Setubal, Portugal, during a tank-cleaning
operation, according to Lloyd's of London. The ship was sold
for scrap in July.)


According to Mobil's statement, one advantage derived from
using Atlas as a management company came from Atlas'
“ability to use low-cost Greek crews unavailable to Mobil or
to other, similar non-Greek companies.”
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[70] Kousi, Mobil's partner at the time, reacted to that
statement by saying, “Who didn't [have access to low-cost
Greek crews]? That's a phony argument.” Kousi said that
virtually all companies who have international subsidiaries,
such as Mobil, have access to low-cost crews of Greek and
other nationalities.
It is not clear from maritime records how many ships Mobil
supplied to Atlas under the contract arrangement. The records
show that in March 1978, Mobil was the registered owner of
an oil tanker named the Yanbu that was under Atlas' control.
And, last October, Mobil supplied to Atlas another tanker
named the Solon, records show.


The second of the ships that were turned over to
Atlas in 1975 was also a Mobil ship. The 250,000–ton
supertanker, launched as the Mobil Supplier, according to
Federal Maritime Commission records, was renamed the Al
Haramain.


The third ship, also Mobil's was launched as the Elena and
became the Al Rowdah.


Presently, Mobil officials said in their statement that they have
chartered “certain tankers” to Samarco “and chartered most
of these back from Samarco on a time charter basis.”


[75] Of the 17 ships Atlas reportedly operates worldwide,
Mobil said seven are run for Samarco and four of those ships
are owned by Mobil.
Less than a year after this corporation was set up to
manage the fleet assembled by Mobil with the Saudis, Atlas
underwent an internal struggle in which Peter Tavoulareas and
one of his employees, Emmanuel, took over control of the
company.


Comnas, who had been recruited by Mobil to set up
Atlas and run it, resigned in mid–1975. Mobil's Wolfe
explained the Greek shipping executive's departure by saying
that Samarco's directors had grown dissatisfied with his
performance.


Kousi, who was on the Samarco board at the time, declined
to discuss Comnas' departure in detail. He did say that it was
not Samarco's board that was dissatisfied, but rather, “Mobil
basically was dissatisfied.”


Sources familiar with the situation said that Peter Tavoulareas
had several personal disputes with Comnas and shortly


thereafter, his father, William Tavoulareas, intervened. *804
**81  Mobil acknowledged that Tavoulareas played a minor


role by “assuring a settlement that was fair and equitable to
both parties.”


[80] That settlement reportedly included Mobil paying
Comnas a substantial retainer as an independent marine
consultant for several years.
The relationship between the Mobil president and Atlas also
was exemplified by his response when Atlas was left without
a seasoned shipping executive in control after Comnas
departed.


Almost immediately, according to Piro and other sources,
the elder Tavoulareas dispatched one of his senior shipping
executives, Herman F. Hoffmann, to London to help run
Atlas.


Said Kousi: “Mobil had suggested Comnas so it was natural
for Mobil to step forward and to feel an obligation to meet
whatever vacuum they thought existed.”


Mobil gave this account in its statement: “Since Mobil had
originally recommended G. Comnas to Samarco, we felt
an obligation to Samarco to maintain quality management
of their operations. We made Hoffmann ... available as an
interim manager of Atlas.”


[85] During this period, Hoffmann was given the opportunity
to take over Atlas permanently, but he declined. While he
remained at Atlas, Mobil officials said, Hoffmann's salary
“was pro-rated in proportion to his time. Atlas reimbursed
Mobil for that portion relating to Atlas duties, plus all related
expenses.”
Special correspondent Sandy Golden contributed to this
report.


WALD, Chief Judge, concurring in the judgment:
I concur in the judgment of the majority that the jury
verdict for the plaintiffs should be overturned. I write
separately, however, because I believe that such a result can
be justified only if this court reviews the verdict under the
special independent review standard set out in Bose Corp. v.
Consumers Union of United States, Inc., 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984).
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Both the majority and dissenting opinions leave the distinct
impression that neither opinion adheres to the standard of
review it claims to be employing. The majority purports
to apply the traditional standard for overturning a jury
verdict, i.e., the reviewing court must accept all “permissible”
inferences the jury might draw from the objective facts
it finds. See maj. op. at 777–78. Nonetheless, throughout
its opinion it scrutinizes the inferences to be drawn from
evidence of actual malice far more rigorously than that
ordinary judgment n.o.v. standard would permit. The dissent,
on the other hand, accepts the independent review principle
of Bose as applicable, but then proceeds to interpret it as
requiring that an appellate court give complete deference not
only to the jury's presumed factual findings but also to any
reasonable inferences from those findings that might support
the verdict. The court's independent review is to be restricted
to the “ultimate constitutional issue.” See diss. op. at 816-17,
830.


Because I believe that this highly publicized and controversial
case should be reviewed according to an articulated standard
that comports with what the court actually does, I will set out
the standard I think should apply here. I find this necessary
not only because I do not think an ordinary judgment n.o.v.
standard, or even the pre-Bose independent review standard


the majority claims to apply1, would permit us to overturn the
verdict, but also because the majority's refusal to admit it is
applying Bose's special independent review standard here will
confuse the law for all judgments n.o.v., not just libel cases.


*805  **82  At a minimum, I believe Bose requires an
appellate court independently to apply the legal standard of
actual malice to the facts established by the evidence; this
independent review is “a constitutional responsibility that
cannot be delegated to the trier of fact.” Bose, 446 U.S. at


501, 104 S.Ct. at 1959.2 Contrary to the position taken by
the dissent, this responsibility requires us to independently
review inferences that the jury may be presumed to have
drawn, even though those inferences are “permissible” ones
under the traditional judgment n.o.v. standard. We need not
subject all of the jury's inferences to this closer scrutiny,
however, but only those in which the jury apparently inferred,
on the basis of its preliminary factual determinations, that the


defendants acted with reckless disregard for the truth.3 But we
must reexamine these inferences to determine for ourselves
whether the facts on which the jury relied constitute clear and


convincing evidence of actual malice.4


Were we to follow the dissenting opinion's interpretation
of Bose, I fear it would prove impossible in virtually all
libel cases for a reviewing court to defer to all permissible
inferences the jury may be presumed to have drawn, and then
to conduct a truly independent review of the jury's ultimate
determination that the defendant acted with actual malice.
The human mind is just not that agile, and indeed that is
why judgments n.o.v. are so unusual; something must be very
wrong before a reviewing court can give the jury the benefit
of every reasonable inference and still find evidence lacking
for their verdict, even under the preponderance standard. For
example, in this case, once the dissent accepts the jury's
“reasonable” inferences that the Peterson memorandum “raise
[d] in [the defendants'] minds subjective doubts as to the
accuracy of the story,” that “the defendants knew that Comnas
was not trustworthy,” that the Post's “extreme pressure for
sensationalistic stories [led] to distortion of the truth,” and
so on through each of the allegations made by the plaintiffs,
see diss. op. at 829–39, there is nothing left for an appellate
court to review: the conclusion that the defendants acted
with actual malice follows inevitably. Independent review
of the jury's inferences concerning the existence of actual
malice is necessary if we are to fulfill our responsibility to
decide “independently ... whether the evidence in the record
is sufficient to cross the constitutional threshold that bars
the entry of any judgment that is not supported by clear and
convincing proof of **83  *806  ‘actual malice.’ ” Bose, 466


U.S. at 511, 104 S.Ct. at 1965.5


The majority, on the other hand, while stating that it need not
apply any special post-Bose “independent review” standard to
arrive at the determination that the defendants did not act with
actual malice, in fact does reexamine and reject “permissible”
inferences which the jury might have drawn to support their
verdict. For example, the majority acknowledges that the jury
could find that copy editor Christine Peterson had conveyed
to the defendants that she found “the story's theme impossible
to believe,” and it recognizes that “the Peterson memorandum
is evidence of ... actual malice.” Maj. op at 794. Nevertheless,
the majority concludes that this evidence will not support
an inference of actual malice with respect to the allegation
that Tavoulareas “personally urged” Comnas to accept Peter
as a partner, the one statement in the article which the
majority holds to be both false and defamatory. See id. at
794 n. 44. Similarly, the majority concedes that there was
evidence casting doubt on the reliability of Comnas as a
source for the article, including “evidence of personal animus
between Comnas and Tavoulareas,” but rejects the inference
that reliance on Comnas could be viewed as indicative of
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actual malice. See maj. op. at 790–93. I could go on, but
suffice it to say my own review of the record convinces me
that the majority does in fact subject the evidence of actual
malice to independent review of inferences to be drawn from
it, as indeed it should under Bose, in order to assure that
malice has been proven by “clear and convincing” evidence,
and as I believe it must in order to arrive at its ultimate
judgment, with which I agree. What I find disturbing, though,
is its reluctance to acknowledge what it is doing or to grapple
with the articulation of what is a proper application of Bose
to the record. For future cases we badly need to clarify the
appropriate role of a reviewing court in this volatile area of
the law, and in this case, regrettably, we have lost a valuable
opportunity to do so.


RUTH BADER GINSBURG, Circuit Judge, concurring:


I concur in the court's opinion holding that the evidence in
this case was insufficient to warrant submission to a jury's
judgment. That decision, however, is more securely made at
a distance from the trial itself. Immediately at the close of a
hard-fought trial, the presiding judge, who must rule at once
upon a motion for a directed verdict, is in a less advantageous
position. He or she may prefer to abide the jury's report and, if
necessary, thereafter consider, with some space for reflection,
whether to grant a requested judgment n.o.v. Despite our
decision today, therefore, hotly contested cases of this genre
are likely to reach juries again. With that prospect in view,
I write separately to suggest what a trial judge might do to
enhance the jurors' capacity to comprehend and impartially


apply the governing law.1


Keeping the jury on track poses a formidable challenge for
the judge in a libel case governed by the “actual malice”
standard of New York Times v. Sullivan, 376 U.S. 254, 84
S.Ct. 710, 11 L.Ed.2d 686 (1964). As Justices Black and
Goldberg anticipated, the risk is considerable that jurors will
not comprehend the difference between reckless disregard
and mere neglect or carelessness, or will confuse or blend
the separate issues of falsity and actual malice. See  *807
**84  id. at 293, 84 S.Ct. at 733 (Black, J., concurring)


(malice “is an elusive, abstract concept, hard to prove and
hard to disprove”); id. at 298 n. 2, 84 S.Ct. at 736 n.
2 (Goldberg, J., concurring) (“The requirement of proving
actual malice or reckless disregard may, in the mind of
the jury, add little to the requirement of proving falsity, a
requirement which the court recognizes not to be an adequate
safeguard.”). The challenge for the trial judge demands
attention throughout the proceedings. It is not met by allowing


the jurors to listen, without education, as the evidence
unfolds and then submitting the case for their general verdict
after “dous[ing] [them] with a kettleful of law during the
charge that would make a third-year law-student blanch.” See
Skidmore v. Baltimore & O.R.R., 167 F.2d 54, 64 (2d Cir.)
(Frank, J.) (quoting Bok, I, Too, Nicodemus (1946)), cert.
denied, 335 U.S. 816, 69 S.Ct. 34, 93 L.Ed. 371 (1948). See
generally Schwarzer, Communicating with Juries: Problems
and Remedies, 69 Calif.L.Rev. 731 (1981).


Instead, the judge should act to reduce the risk that
“the protective benefits of the Sullivan rule [will become]
mythical.” Lewis, New York Times v. Sullivan Reconsidered:
Time to Return to “The Central Meaning of the First
Amendment,” 83 Colum.L.Rev. 603, 617 (1983). The trial
judge can explain, instruct, or clarify continuously, from the
commencement of the trial through to the jury's deliberations.
The means at hand include: instructing the jury, in plain
English, at the opening of the case and at appropriate times


during trial,2 as well as at the close of the case; allowing
the jury to retain during deliberations a copy of the charge
or key portions of it; and requesting the jury to return a
special verdict or a general verdict accompanied by answers
to interrogatories. See Fed.R.Civ.P. 49.


I.


Experience supports the intuition that jurors have
considerable trouble “distinguishing actual malice from mere
negligence.” Note, Punitive Damages and Libel Law, 85
Harv.L.Rev. 847, 860 (1985); see Lewis, supra, at 613–14.
As Judge Bork has observed, “[t]he evidence is mounting that
juries do not give adequate attention to limits imposed by
the first amendment and are much more likely than judges to
find for the plaintiff in a defamation case.”  Ollman v. Evans,
750 F.2d 970, 1006 (D.C.Cir.1984) (concurring opinion);
see Kaufman, Libel 1980–85: Promises and Realities, 90
Dickinson L.Rev. 542, 552 (1986) (citing studies by Libel
Defense Resource Center documenting jury verdicts against
media defendants at rates of between 60 and 90 percent);
Franklin, Suing Media for Libel: A Litigation Study, 1981
Am.B.Found.Res.J. 797, 804, Table 7, nn. 19, 20 (contrasting
decisions for libel plaintiffs in only two of five cases tried
without a jury, *808  **85  with jury verdicts for plaintiffs
in 20 of 24 cases).


In the libel area particularly, it is not a large exaggeration
to suggest that jurors “can easily misunderstand more law
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in a minute than the judge can explain in an hour.”
Sunderland, Verdicts, General and Special, 29 Yale L.J.
253, 259 (1920); see Charrow & Charrow, Making Legal
Language Understandable: A Psycholinguistic Study of
Jury Instructions, 79 Colum.L.Rev. 1306, 1316 (1979)
(jurors were able to paraphrase correctly only 54% of their
instructions); see also Severance & Loftus, Improving the
Ability of Jurors to Comprehend and Apply Criminal Jury
Instructions, 17 L. & Soc.Rev. 153, 179–80, Table 2 (1982)
(overall rate of incorrect responses for jurors with standard
instructions was 29.6%); Note, Jury Instructions v. Jury
Charges, 82 W. Va.L.Rev. 555, 558 (1980) (citing O'Mara
& von Eckartsberg, Proposed Standard Jury Instructions—
Evaluation of Usage and Understanding, 48 Pa.B.A.Q. 542,
550 (1977)) (in 1976 Pennsylvania study, only 68% of jurors
could demonstrate actual comprehension of some standard
instructions).


II.


To arm the jury with the information needed for the intelligent
performance of its task, the judge might first endeavor to
speak the language of the jurors, and avoid the jargon
of the legal profession. Terms familiar to a lay audience,
and shorter, less complex, more active sentences, increase
the chance that the jurors will understand and recall the
judge's instructions. In addition, in lieu of a laundry list
of law without discernible structure, a logically-ordered set
of directions for consideration and decision of the separate
issues should aid the jury to start out and remain on track. See
Charrow & Charrow, supra, at 1326–27, 1338–39; Note, Jury
Instructions, supra, at 558–59 & n. 17.


Second, instructions should not be reserved exclusively for
the trial's finale. Enlightenment from the judge at the outset
fosters “intentional” learning; by informing the jurors initially
of the inquiries they are ultimately to undertake, early
instructions may stimulate or facilitate the mental process
involved in connecting up issues and key items of evidence.
See Note, Jury Instructions, supra, at 562 & n. 37. Mid-stream
instructions may be useful as well. They can serve as definers
of difficult-to-grasp law at the moment that law bears on
evidence produced. See id. at 565–67. The very repetition of
instructions on elusive concepts should lessen the jury's sense
of insecurity or discomfort in dealing with those concepts.


In addition, “[t]here is a clear suggestion in the available
research that access to written instructions in the jury room


improves the quality of deliberations. This may be due in
part to the optimal effects of presenting material in both
visual and auditory modes.” Severance & Loftus, supra,
at 155 n. 4 (citing Forston, Sense and Non-Sense: Jury
Trial Communication, 1975 B.Y.U.L. Rev. 601 (1975)); see
Cunningham, Should Instructions Go Into the Jury Room?,
33 Calif.St.B.J. 278 (1958); Katz, Reinstructing the Jury
by Tape Recording, 41 J.Am.Jud.Soc'y 148 (1958). Detailed
instructions delivered from the bench on the actual malice
issue, for example, might accompany the jurors in written
form as they proceed to deliberations.


Finally, the special verdict or its cousin, the general
verdict accompanied by answers to interrogatories, see
Fed.R.Civ.P. 49, may be a particularly useful check against
jury misconstruction or misapplication of a standard as


uncommon as actual malice.3 No recent invention, the special
*809  **86  verdict originated in early days when jurors


were subject to severe punishment if a court determined
that they had returned an “unjust verdict.” By electing to
deliver a special verdict, thereby limiting their function to
fact finding, jurors obtained a measure of protection against
such an indictment. See generally Morgan, A Brief History of
Special Verdicts and Special Interrogatories, 32 YaleL.J. 575
(1923).


The modern rule places the form of verdict in the hands of
the judge and permits broad discretion in designing special
verdicts, or general verdicts with interrogatories. In a case
governed by the Sullivan standard, separate questions on
the issues of defamatory meaning, falsity, and actual malice
would impel the jurors to advert to the framework within
which the judge has instructed them to consider the case and
could assist them to hold the distinct legal questions in clear


and separate view.4 The inquiries thus may promote both
comprehension and actual application of the governing first


amendment law.5


New York Times v. Sullivan presents a standard that may slip
from the grasp of lay triers unfamiliar with legal concepts
and perhaps unsympathetic to publishers who print statements
shown to be false. Careful efforts by judges to make the legal
rules genuinely accessible to jurors may reduce some of the
turbulence in this unsettling area of the law.


MacKINNON, Senior Circuit Judge (dissenting).
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Rehearing en banc* was granted in these cases to provide
an opportunity for the full court to consider “issues of
exceptional importance to the courts and to the public.” The
Washington Post Petition for Rehearing and Suggestion for
Rehearing En Banc at 1. In particular, the petition suggested
that, by viewing the underlying evidence of actual malice
in the light most favorable to the verdict reached by the
jury in this libel action, the panel opinion, reported at 759
F.2d 90 (D.C.Cir.1985), failed to review independently the
evidence of actual malice. Post 's Petition at 7–10. To give the
court the opportunity en banc to consider this question, the
parties were ordered to file supplemental briefs addressing,
inter alia, “[w]hether, in determining the existence of clear
and convincing evidence to support a jury finding of actual
malice, an appellate court must view the evidence in the light
most favorable to the plaintiff[.]”


*810  **87  Effectively conceding this issue, Post counsel
at oral argument retreated from its position that an appellate
court's independent review of the evidence of actual malice
is “not dependent on anything below.” Transcript of Oral
Argument at 25 (October 3, 1985). Post counsel admitted
that an appellate court's independent review of the evidence
of actual malice must “pay some obeisance” to the jury's
assessment of witness credibility. Id. at 26.


The en banc majority opinion, presumably because of Post
counsel's admissions at oral argument, refuses to address the
important First Amendment issue ordered for briefing in this
case—that is, the extent to which judicial deference to jury
determinations of contested facts and credibility is called for
under New York Times v. Sullivan, 376 U.S. 254, 84 S.Ct.
710, 11 L.Ed.2d 686 (1964) and Bose Corp. v. Consumers
Union of United States, 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984). See Maj.Op. at 776–77. Reducing the
conflict between the parties to a primarily factual dispute, the
en banc majority fails to heed the principle that “appellate
review serves a dual purpose: the correction of legal error
and the establishment of legal rules for future guidance. Only
the latter is ordinarily worth the attention of the full court.”
Church of Scientology of California v. Internal Revenue
Service, 792 F.2d 153, 155 n. 1 (D.C.Cir.1986) (en banc ). The
purpose for holding an en banc hearing—to establish legal
rules for future guidance—has been forsaken by the majority
in favor of a mere reversal of the panel opinion, in derogation
of the rule that “[t]he function of en banc hearings is not
to review alleged errors for the benefit of losing litigants.”
United States v. Rosciano, 499 F.2d 173, 174 (7th Cir.1974)
(per curiam ).


Rather than addressing the important First Amendment
question presented by this case, the majority instead rejects
entirely plausible (if not inevitable) interpretations of the
article and then, by considering only a small fraction of the
defamation charged, holds the jury's verdict was invalid under
what are alleged to be traditional judgment n.o.v. standards.
In determining whether to grant judgment n.o.v., a reviewing
court is “required to draw all inferences favorable to the
plaintiff.” Carter v. Duncan-Huggins, Ltd., 727 F.2d 1225,
1234 (D.C.Cir.1984) (emphasis in original). “The weighing of
conflicting evidence and the evaluation of witness credibility
is exclusively within the jury's province.” Id. See U.S.
Industries v. Blake Construction Co., 671 F.2d 539, 550
(D.C.Cir.1982); Vander Zee v. Karabatsos, 589 F.2d 723,
726 (D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct.
2407, 60 L.Ed.2d 1066 (1979). After asserting that its review
of the evidence in this case is made under “traditional
j.n.o.v. standards,” the majority discards those traditional
standards and proceeds to make its own assessment of witness
credibility and to disregard controlling reasonable inferences


in favor of the verdict.1 Thus, although the majority insists
that it is conducting a traditional j.n.o.v. analysis, it in fact
reweighs the evidence, overrides obvious jury determinations
on credibility of witnesses, generally goes only about half-
way in giving plaintiff the benefit of the inferences to which
he is entitled, and thus refuses to find the underlying facts, as


required, in the manner most favorable to the jury verdict.2


I respectfully dissent because I believe that the majority,
in proceeding as above set forth, has denied plaintiff his
constitutional right to a jury trial and has improperly failed to
conform to the First Amendment *811  **88  independent
fact review as established by Bose Corp. v. Consumers Union
of the United States, 466 U.S. 485, 511, 104 S.Ct. 1949, 1965,
80 L.Ed.2d 502 (1984).


I. Counterstatement of Facts


This is an unusual libel case and a unique majority opinion.
When The Washington Post article at issue is read as a
whole with all its innuendo, as it must be, it charges that
William Tavoulareas (hereafter also “William”), as president
of Mobil Oil Corporation, violated his fiduciary duty to the
shareholders of the corporation by causing Mobil's assets and
personnel to be used with intent to benefit his son, Peter, to
the detriment of Mobil. The case thus largely turns on whether
Tavoulareas established the falsity of that charge. A jury has
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already determined that William has sustained the burden of
proving the falsity of the Post article; and an appellate court
under j.n.o.v. standards may only overturn that determination
if it finds that no reasonable person could have believed that
William proved the falsity of the article. The facts which
follow must be read with this principle in mind.


The business relationships that gave rise to this case began
in early 1974, when Mobil, after an earlier decision to do so
in 1973, bought a 30 percent interest in the Saudi Arabian
Maritime Company (“Samarco”), a joint venture that had
been formed a short time before by members of a powerful
Saudi Arabian family, the Alirezas, and Fairfield-Maxwell
Ltd., a Japanese company that managed ships (RE 2470). The
Saudis were the majority shareholders in Samarco. After first
refusing an offer to join Samarco, Mobil decided to buy a
minority interest after strong indications arose that the Saudi
government was going to give oil shipping preferences to
Saudi-owned ships. It anticipated transferring operation of
its fleet of oil tankers to Samarco in order to qualify for


the expected shipping preference.3 Ultimately, however, these
preferences were never created by the Saudi government.


The Samarco partners4 agreed to hire an outside independent
firm to manage the ships that Samarco would operate
because of the possible conflict of interest that might arise
between Fairfield-Maxwell and Mobil over the selection of
ships for transporting oil. A Saudi preference would also
seem difficult to claim if Mobil was managing its own
ships. Mobil suggested Atlas Maritime Company, a new
venture being formed by Greek shipping executive George
Comnas. Comnas had previously worked for a premier
Greek maritime firm, C.M. Lemos & Co., where Peter
Tavoulareas, a 24–year-old graduate with a Masters Degree in
Business Administration from Columbia University, was also
employed as a junior executive trainee in maritime operations.
Peter had first approached Lemos in August, 1972 and on
January 1, 1973, Peter began working there (Tr. 2385, 2387,
2451).


In the operating arrangement with the Saudis, Mobil agreed
to “bareboat charter” its ships to Samarco (i.e., charter
the ships empty and unstaffed), and Samarco would in
turn “time charter” them (i.e., charter the vessels complete


with crews and provisions) back to Mobil.5 Crews and
provisions for the ships would thus be obtained through


Samarco.6 In admiralty law, Samarco, *812  **89  “for
many, if not most, purposes [as] the bareboat charterer is


to be treated as the owner” of the chartered vessel. Reed
v. The Yaka, 373 U.S. 410, 412, 83 S.Ct. 1349, 1352,
10 L.Ed.2d 448 (1963). Thus, the contractual arrangement
placed considerable responsibility upon Samarco for Mobil's
ships. Samarco, for its part, arranged to obtain crews and
provisions through its management firm, Atlas. As explained
in a Mobil letter to Tyler of the Post, the “savings” to Mobil
in the cost of operating its tankers “permitted Samarco to pay
the management fee [to Atlas] without any cost to Mobil” (RE
2345).


Comnas, in setting up Atlas, asked two young coworkers at
Lemos, Peter Tavoulareas and Ares Emmanuel, to join him as


partners.7 When Comnas told William in January 1974 that
he was leaving Lemos and might ask Peter to join him later,
William immediately notified Mobil's top executives and its
Conflict of Interest Committee (Tr. 1515–21). Meanwhile
William, Mobil's longtime Saudi oil expert, with Comnas
as a consultant, proceeded to carry out Mobil's decision to
join Samarco in the joint venture. When Peter left Lemos to
join Comnas in August, 1974, William immediately took the
steps required by Mobil's Conflict of Interest Committee and
formally removed himself from making decisions regarding


Atlas.8 Such recusal conformed to the instructions of the
Mobil Conflict of Interest Committee and was also fully
disclosed to the Mobil Board of Directors.


Mobil, with the Samarco partners concurring, decided a year
later, in 1975, after first giving Comnas an opportunity to
improve his performance (Tr. 2266–67, 2325–26), to remove
him from Atlas because of self-dealing, fraudulent practices,
and dissatisfaction with his competence and performance
(RE 1990–94). Emmanuel testified, based on firsthand
knowledge, to facts that completely justified the termination


of Comnas.9 The Samarco partners heard that Comnas was
corrupt, that he had been implicated in a fraud scandal in Italy
while he was with Exxon (RE 1990–91), and that as head
of Atlas he had solicited a bribe from the Japanese during
negotiations for Samarco's purchase of tankers from Japan
Lines (Tr. 3187, 4152–53). Both Fairfield-Maxwell and the
Saudis believed *813  **90  Comnas to be incompetent (Tr.
3184–85). In addition, the Saudi partners were particularly
incensed by Comnas' racist attitudes towards Saudi workers
(RE 1991–94, Tr. 1326–44). Following his dismissal from
Atlas, Comnas was placed on Mobil's payroll as a consultant
for three years, and Atlas reimbursed Mobil for his salary
(Tr. 2270). He also obtained a consultancy with Atlas (Tr.


2270, 2308, 2337–38). Mobil sent Harmon Hoffmann,10 an
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experienced Mobil shipping executive, to head up Atlas.
Hoffmann was offered Comnas' share of Atlas stock (RE
2345, Tr. 4151), but turned down this offer to become the
controlling equity partner, and after six months returned to
Mobil, saying “he wouldn't make any money in Atlas” (RE
1353). Upon leaving Atlas, Hoffmann stated that Peter
and Emmanuel were competent to run the operation (Tr.
1878). Peter Tavoulareas and Emmanuel then assumed the
management duties of Atlas, which, despite the boxcar figures
bandied about in the article, did not make a profit for the
period from 1974 to 1979 (Tr. 2274). By 1979 Atlas was
operating 17 ships, including 7 for Samarco, only 4 of which
were Mobil's.


The Mobil-Samarco-Atlas relationship, and the Tavoulareas-
Atlas connection particularly, were explained to Mobil
shareholders in a 1976 letter. At about the same time, a party
or parties sent anonymous letters to a number of newspapers,
alleging that the arrangement violated the United States
securities laws. One of those letters went to reporter Robert
Woodward of The Washington Post. Woodward and reporters
for several other newspapers investigated the anonymous
charges; none of them apparently found any wrongdoing
and no stories were published. The Securities and Exchange
Commission, which obtained a copy of one of the letters,
conducted an informal investigation and called upon William
Tavoulareas to testify in non-public proceedings. The SEC
also found no impropriety.


Evidence presented by the plaintiffs at trial showed that Mobil
did not exert control over Samarco, in which Mobil was
a 30% minority shareholder, and that all of the decisions
relating to Atlas were approved by the controlling Saudi
partners. The arrangement was fully disclosed to Mobil's
Conflict of Interest Committee, Mobil's Board of Directors,


and the company's shareholders.11 Evidence indicates that
Mobil and its shareholders benefitted from the Samarco-Atlas
arrangement because Atlas operated the Mobil ships more
cheaply than Mobil could have.


The Post article had its genesis five years after the creation of
Atlas and three years after disclosure to the shareholders. The
article was investigated and written by Patrick Tyler, who had
previously written an article on the nation's oil crisis for which
he was criticized by Mobil for misstating information given
him by Mobil. Shortly after Mobil's criticism of the Post for
its earlier story by Tyler, Woodward gave Tyler his old file on
Tavoulareas.


In October 1979, Samuel “Sandy” Golden, a reporter for a
suburban newspaper, The Montgomery [Maryland] Journal,
met Philip Piro, a physician who was married to William
Tavoulareas' daughter. Piro was in the midst of a less-
than-amicable divorce proceeding. Piro told Golden about
the Atlas transactions. Golden testified that Piro told him
that Mobil's President William Tavoulareas had set up his
son Peter in the business, making Peter an “overnight
millionaire” (Tr. 166). Piro mentioned that Woodward had
previously investigated the story.


*814  **91  Golden, who had been angling for a job at the
Post for some time, sensed a story. He unsuccessfully called
Woodward several times and finally left a message that he
“had a story about the president of Mobil setting up his son
to become an overnight millionaire” (Tr. 169). Woodward, by
then an editor at the Post, assigned reporter Patrick Tyler to
return Golden's call. Golden told Tyler that he had a hot source
for the Tavoulareas story. Tyler, who already had Woodward's
file on the Tavoulareases, agreed that if Golden's source led


to a big story, Golden would share a Post byline.12 The
two reporters met at The Owl restaurant in Baltimore, where
they jointly interviewed Piro. Tyler apparently from the very
outset treated Piro's story as completely true, despite Piro's
obvious antagonism toward the Tavoulareases. On leaving the
restaurant, Tyler remarked that it's “not every day you knock


off one of the seven sisters”13 (RE 789).


At this point, the two reporters began following separate
trails. Golden concentrated on getting more information from
Piro and conducted several telephone interviews with him.
Although Golden repeatedly assured Piro that he was not
recording their telephone conversations, he taped several of
them. Golden also began seeking “possible enem[ies]” of
Tavoulareas (Tr. 202). In his search, he met Peter Stockton, an
investigator for Rep. John Dingell, Chairman of the House of
Representatives Subcommittee on Energy and Power. Golden
believed that Stockton, who had something of a reputation as
a crusader, “hate[d] people with money” (Tr. 223). Golden
played the Piro tapes for Stockton, who at some point relayed
Golden's information to Congressman Dingell. Stockton later
contacted Tyler and passed other information to him. Dingell
wrote to the SEC seeking an investigation of Tavoulareas.


Tyler, meanwhile, tracked down Comnas and met with him
in New York. Comnas, who initially requested anonymity,
allegedly told Tyler about the Atlas arrangements. The Post
contends that Comnas was the principal source for its stories.
(Despite being listed as a witness by the Post, Comnas did
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not testify at trial, nor was his deposition introduced. Because
Tyler does not use tape recorders, only Tyler's account of
these important conversations with Comnas is available—
a fact that severely weakens the Post's defense.) Tyler also
talked to John Kousi, an executive of Fairfield-Maxwell, one
of the Samarco partners. Parts of Kousi's deposition were
admitted into evidence. Tyler requested personal interviews
with William Tavoulareas and other Mobil executives, but
generally was rebuffed because in his earlier story on the
oil shortage he had misrepresented statements made to him
by Mobil executives. Tavoulareas did, however, give written
answers to questions that Tyler submitted in writing (RE
2343–46).


Tyler wrote the story, and the Post submitted it to its editing
process. During editing, parts that were favorable to Mobil
and Tavoulareas were deleted—chiefly opinions of various
persons in and out of Mobil that (1) the Atlas arrangement
had benefitted the company, and (2) William Tavoulareas had
not been directly involved in Atlas after its formation. The
Post copy editor assigned to the story, Christine Peterson, read
the Tyler story (as it was ultimately published), considered
its implications, and wrote a memorandum to other editors
stating in effect that she found it “impossible to believe”
that William Tavoulareas had arranged the entire Samarco-


Atlas venture in order to benefit his son.14 Tyler did not
question this analysis and responded with a memo in which
he acknowledged that “a good editor might say that part
of our case against Tavoulareas seems tenuous ” (emphasis
added), and *815  **92  noted that a couple of “key points”
were based on a single source—presumably Comnas. Neither
the Post editors nor Tyler altered the story in response
to Peterson's memo, and after clearance from the lawyers,
Tyler's story as written was published in 600,000 issues of
The Washington Post and sent over The Los Angeles Times-
Washington Post News Service that is carried abroad and in
every major city in the United States except Birmingham,
Alabama—thus potentially reaching many millions of readers
(Tr. 4015).


The first article appeared on November 30, 1979.15 It bore
the headline “Mobil Chief Sets Up Son in Venture,” and its
essential theme is made clear from its beginning:


Mobil Oil Corp. president William P. Tavoulareas set up his
son five years ago as a partner in a London-based shipping
management firm that has since done millions of dollars


in business operating Mobil-owned ships under exclusive,
no-bid contracts.
The article detailed the transactions that led to the creation
of Samarco and Atlas and when read as a whole, as it must
be, implied that William Tavoulareas misused his corporate
position as president and breached his fiduciary duties to
Mobil to benefit Peter.


William and Peter Tavoulareas brought two actions: one


for libel against The Washington Post Company16 and
several individuals including Tyler, Golden, and Woodward


(collectively, the “Post defendants”) (No. 83–1605),17 and
one for slander and republication libel against Piro (No.
83–1604). The Tavoulareases contended that the article was
false and defamatory in implying that William breached his
fiduciary duties to Mobil to benefit his son. After trial, the
verdicts indicated the jury necessarily determined that:


1. In the November 30 article the Post defendants defamed
William Tavoulareas. The premise of the article was
false and was published with knowledge or reckless
disregard of its falsity. (The jury awarded Tavoulareas
$250,000 in compensatory damages and $1,800,000 in
punitive damages against the Post defendants.)


2. The Post defendants did not defame Peter
Tavoulareas.


3. Piro defamed both William and Peter Tavoulareas.
(The jury awarded compensatory damages of
$5,000 to William and $1,000 to Peter.)


After receipt of the verdicts, the district court set aside the
jury verdict for William Tavoulareas and granted judgments
n.o.v. for the Post defendants and for Piro. The trial judge
ruled that Tavoulareas was a limited-purpose public figure
and that there was no proof the defendants had acted in
reckless disregard of the truth. While recognizing that “[t]he
article in question falls far short of being a model of fair,
unbiased, investigative journalism” the trial court concluded
that “[t]here is no evidence in the record ... to show that
it contained knowing lies or statements made in reckless
disregard of the truth.” 567 F.Supp. at 654. The district court
affirmed the jury verdict in favor of Peter Tavoulareas against
Piro. On appeal the court reinstated the verdict, 759 F.2d 90


(D.C.Cir.1985), one judge dissenting.18


II. The Standard of Review



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983135527&pubNum=345&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_345_654&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_654

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985117776&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985117776&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 34


The constitutional standard of liability *816  **93  for


public figures19 has been established by the Supreme Court
in New York Times v. Sullivan, 376 U.S. 254, 84 S.Ct. 710,
11 L.Ed.2d 686 (1964), and Gertz v. Robert Welch, Inc., 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974). In addition to
showing publication of a false defamatory statement, a public
figure must show “actual malice,” somewhat of a misnomer
since it is defined as “clear and convincing proof that the
defamatory falsehood was made with knowledge of its falsity
or with reckless disregard for the truth.” Gertz, 418 U.S. at
342, 94 S.Ct. at 3008 (emphasis added).


Under Rule 50(b) of the Federal Rules of Civil Procedure,
a motion for judgment n.o.v. is essentially a motion for a
directed verdict made after the jury has returned its verdict.
Consequently, “the standard for awarding a judgment n.o.v.
is the same as that applied when ruling on a motion for a
directed verdict.” Vander Zee v. Karabatsos, 589 F.2d 723,
726 (D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct. 2407,
60 L.Ed.2d 1066 (1979). Thus,


[u]nless the evidence, along with all inferences reasonably
to be drawn therefrom, when viewed in the light most
favorable to the plaintiff is such that reasonable jurors in
fair and impartial exercise of their judgment could not
reasonably disagree in finding for the defendant, the motion
must be denied.


Alden v. Providence Hospital, 382 F.2d 163, 165
(D.C.Cir.1967) (emphasis added) (footnote omitted). In
considering a motion for judgment n.o.v., the court ordinarily
must abstain from weighing the evidence and assessing the
credibility of witnesses. Morelock v. NCR Corp., 586 F.2d
1096, 1104 (6th Cir.1978), cert. denied, 441 U.S. 906, 99 S.Ct.
1995, 60 L.Ed.2d 375 (1979); 5A J. Moore, Moore's Federal
Practice ¶ 50.07[2] (2d ed. 1986).


This deferential standard for reviewing jury determinations
does not fully apply, however, in First Amendment
defamation cases. In addition to the requirement that actual
malice be proven with clear and convincing evidence,
the Supreme Court held in New York Times that courts
reviewing public figure defamation verdicts “must ‘make an
independent examination of the whole record,’ ... so as to
assure [themselves] that the judgment does not constitute
a forbidden intrusion on the field of free expression.” 376
U.S. at 285, 84 S.Ct. at 729 (quoting Edwards v. South
Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d 697
(1963)) (emphasis added); see also Bose Corp. v. Consumers
Union of United States, 466 U.S. 485, 511, 104 S.Ct. 1949,


1965, 80 L.Ed.2d 502 (1984). As the original panel opinion
noted, it is necessary to reconcile the Supreme Court's
instruction to review the evidence in a First Amendment
defamation case independently with the well-settled standard,
reiterated in Anderson v. Liberty Lobby, 477 U.S. 242, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986) (a limited-purpose public
figure defamation case), that “[c]redibility determinations,
the weighing of evidence, and the drawing of legitimate
inferences from the facts are jury functions, not those of a
judge, whether he is ruling on a motion for summary judgment
or for a directed verdict.” 477 U.S. at ––––, 106 S.Ct. at
2513. Cf. Crane v. Kentucky, 476 U.S. 683, –––– – ––––,
106 S.Ct. 2142, 2145–46, 90 L.Ed.2d 636 (1986). I remain
of the view that this reconciliation is to be achieved by
limiting appellate courts' independent review to the question
of ultimate constitutional fact—i.e., whether, assuming the
most favorable facts and “legitimate inferences” that could
reasonably have been found by the jury, the constitutional
threshold of clear and convincing proof of actual malice was
passed. Since, as has already been noted, the en banc majority
does not address this legal question, I will not belabor it
here, referring the reader to the discussion contained in the
panel opinion, Tavoulareas v. Piro, 759 F.2d 90, 106–09


(D.C.Cir.1985).20 Upon *817  **94  reviewing the factual
questions (other than the ultimate constitutional fact)—as
the majority purports to do—on the basis of normal j.n.o.v.
standards; and then, in addition—as the majority does not do
—subjecting the ultimate question of clear and convincing
proof of actual malice to independent review in the manner
just described, I find it utterly impossible to conclude that this
jury verdict can lawfully be set aside.


III. Defamation and Falsity


A. Defamatory Meaning


To constitute actionable defamation, a published statement
must be shown to be both defamatory and false. As the district
court instructed the jury, a communication is considered
defamatory if it “tends to injure [the] plaintiff in his trade,
profession, or community standing, or lower him in the
estimation of the community or subject him to scorn,
ridicule, shame, contempt or embarassment” (Tr. 4548). See
Afro-American Publishing Co. v. Jaffe, 366 F.2d 649, 654
(D.C.Cir.1966) (en banc ). In determining the meaning of
an allegedly defamatory communication, the “ ‘publication
claimed to be defamatory must be read and construed in the
sense in which the readers to whom it is addressed would
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ordinarily understand it.’ ” Washington Post Co. v. Chaloner,
250 U.S. 290, 293, 39 S.Ct. 448, 448, 63 L.Ed. 987 (1919)
(citation omitted).


The respective roles of judge and jury are as follows: It is for
the court to determine whether a particular communication
is capable of bearing a defamatory meaning. “ ‘It is only
when the court can say that the publication is not reasonably
capable of any defamatory meaning, and cannot reasonably
be understood in any defamatory sense, that the court can
rule as a matter of law, that the publication is not libellous.’
” Gariepy v. Pearson, 207 F.2d 15, 16 (D.C.Cir.) (citation
omitted) (emphasis added), cert. denied, 346 U.S. 909, 74
S.Ct. 241, 98 L.Ed. 407 (1953); McBride v. Merrell Dow &
Pharmaceuticals, 717 F.2d 1460, 1465 (D.C.Cir.1983). It is
thus for the jury to decide whether a communication, found
capable of a defamatory meaning by the court, was in fact so
understood by its recipient. Restatement (Second) of Torts §
614 (1977).


The majority goes about its task of determining whether
the Post article is capable of any defamatory meaning by
understating and separately considering each of only three
allegedly libelous statements taken out of context and by
completely ignoring the basic theme of the article. The
majority considers the defamatory implication of the “set up”
charge in the Post article in an unreasonably narrow fashion,
asserting that “[t]he statement that ‘a father set up his son in
business' would ordinarily mean to a reasonable reader that
the father provided the son with [a business opportunity].”
Maj. Op. at 780. In so defining “set up,” the majority


ignores the full meaning of those words in the article.21 With
respect to the “[personally] dispatched” charge, the majority
concludes that although capable of a defamatory meaning
(that Tavoulareas did not remove himself from dealings with
Atlas), this statement carried no defamatory “impact” in light
of Tavoulareas' other personal contacts with Atlas. Maj. Op.
at 788. Finally, the majority concedes that the statement that
William “personally urged” Comnas to include Peter in Atlas
was defamatory (though ultimately not actionable because not
uttered with actual malice). Maj. Op. at 788.


*818  **95  Such analysis by the majority of the defamatory
meaning of the Post article is flawed both factually and as
a matter of law. As a matter of law, the majority's analysis
violates the cardinal principle of defamation law that “words
must be read in the context of the entire communication as
a whole.” R. Sack, Libel, Slander, and Related Problems
52 (1980) (emphasis added). See Pierce v. Capital Cities


Communications, 576 F.2d 495, 502 (3d Cir.), cert. denied,
439 U.S. 861, 99 S.Ct. 181, 58 L.Ed.2d 170 (1978) (“a
court should not scrutinize simply the literal references of
the language in question, but also should weigh the words
‘together with their context,’ Restatement, Second, Torts
§ 563, Comment (d)”); Curtis Publishing Co. v. Vaughan,
278 F.2d 23, 26 (D.C.Cir.), cert. denied, 364 U.S. 822, 81
S.Ct. 57, 5 L.Ed.2d 51 (1960); Williams v. Anti-Defamation
League of B'nai B'rith, 185 F.2d 1005, 1007 (D.C.Cir.1950).
Gariepy, 207 F.2d at 16; Thomson v. Cash, 119 N.H. 371,
402 A.2d 651, 653 (1979); James v. Gannett Co., 40 N.Y.2d
415, 419, 386 N.Y.S.2d 871, 874, 353 N.E.2d 834, 838
(1976); H.O. Merren Co. v. A.H. Bel. Corp., 228 F.Supp.
515, 518 (N.D.Tex.1964), aff'd, 346 F.2d 568 (5th Cir.1965);
Westby v. Madison Newspapers, Inc., 81 Wis.2d 1, 6, 259
N.W.2d 691, 693 (1977). Cf. Ollman v. Evans, 750 F.2d
970, 982 (D.C.Cir.1984) (en banc ) (a proper reading of
an allegedly defamatory article “depends upon the article or
column, taken as a whole, of which the statement is a part”)
(emphasis added). A court should not isolate particular words
or sentences and determine whether, considered alone, they
are defamatory. To be sure, the words used must be considered
—but they must be considered in their context. Words
that standing alone may be understood to be defamatory
may be so explained by their context as to negate any
defamatory meaning. Conversely, words that standing alone
convey no defamatory meaning may, when read in context,
be understood to be defamatory. The charges in this article
were published in context and it is error for the court not
to determine their meaning in that context. The court's task
is to determine whether the publication taken as a whole is
defamatory. See Hoffman v. Washington Post Co., 433 F.Supp.
600, 602 (D.D.C.1977), aff'd, 578 F.2d 442 (D.C.Cir.1978);
Joseph v. Xerox Corp., 594 F.Supp. 330, 332 (D.D.C.1984).


In addressing whether the article is capable of bearing a
defamatory meaning, the majority creates an easy task for
itself. In analyzing only a few of the defamatory statements
and those out of context, the majority escapes confronting
the basic defamatory theme of the article—that William
Tavoulareas violated his fiduciary duty as president of Mobil
and misused Mobil assets, personnel, property, and financing
to advance the career of his son Peter.


The headline and lead sentence of the November 30, 1979
Post article charges that William Tavoulareas “set up” his son.
The majority admits that the “set up” allegation is defamatory
in accusing “Tavoulareas with nepotism—furthering his son's
business career.” Maj. Op. at 780. By reading narrowly the
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defamatory character of the “set up” charge and of the article
as a whole, the majority finds that the defamatory “set up”


allegation is true.22 Maj. Op. at 783.


To construe the defamatory accusation as being limited to
simple “nepotism” is farcical. The “set up” charge cannot
be read in isolation to simply accuse a father of furthering
his son's career. The defamation is far more extensive. Read
in the context here where the father's ability to “set up” his
son stems solely from his position as president of a large
corporation, the term “set up” further connotes that the father
exercised his powers as president to use corporate assets with
intent to benefit his son in breach of his fiduciary duties to the
corporation's shareholders.


The majority effectively reads Mobil out of the article,
notwithstanding the fact that the article mentions Mobil over
one hundred *819  **96  times and identifies William
Tavoulareas acting as president of Mobil ten times. Without
the Mobil involvement the article would not have been a
page 1 story. There are numerous statements in the article
that can only be interpreted as intending to convey to the
readers that William clearly violated his fiduciary duty as
president of Mobil, by making possible Peter's partnership
in Atlas and thereafter using Mobil assets and personnel
to ensure the financial success of Atlas. According to the
article, William Tavoulareas used Mobil assets and personnel
to give Atlas “millions of dollars in business operating Mobil-
owned ships under exclusive, no-bid contracts,” (Paragraph
1); to “provide[ ] Atlas with office space,” (Paragraph 4); to
“create work for Atlas at a time when the shipping industry
was severely depressed,” (Paragraph 5) and when “Mobil
could have managed the Samarco fleet itself,” (Paragraph
63); and then to “intervene[ ]” (Paragraph 79) by personally
“forcing the resignation” (Paragraph 24) of Comnas and by
“dispatch[ing]” Hoffmann, an officer from Mobil, to help
run Atlas for six months (Paragraph 82), thus securing for
Peter control of the company (Paragraph 76). Moreover, the
article specifically attributes Peter's partnership in Atlas to
“the help of Mobil” (Paragraph 2). The Post story therefore
does not merely accuse a father of nepotism, but charges that
the father, as president of Mobil, accomplished the nepotism


through breach of his fiduciary duties to Mobil.23 The district
court included this interpretation in its charge and instructed
the jury to find whether, as William Tavoulareas' complaint
contended, the articles reasonably implied:


That [William Tavoulareas] breached his fiduciary duties
to Mobil. That he wasted and misused assets of Mobil. That
he wrongfully diverted such assets to Peter Tavoulareas for
his benefit, and four, that he committed criminal acts.
(Tr. 4550).


By ignoring the article's defamatory implication that
Tavoulareas misused Mobil assets and his position as
president to advance Peter in Atlas, the majority quickly
disposes of the defamatory allegation that Tavoulareas
“dispatched one of his senior shipping executives, Herman
[sic] F. Hoffmann, to London to help run Atlas” (Paragraph
82). The majority admits that the “dispatch” allegation might
be false, but attempts to obviate its defamatory effect by
concluding that the statement adds no further defamatory
implication to the charge that Tavoulareas set Peter up in
Atlas, a charge the majority declares is true. Maj. Op. at
788. The allegation that Tavoulareas “personally dispatched”
Hoffmann, however, is defamatory in its implication that
Tavoulareas misused corporate personnel to insure the


success of Peter's business venture.24 The majority's handling
of the “dispatched” allegation illustrates the complete refusal
of the majority to reflect on the background of corporate
involvement that is painted into the article as a whole by the
numerous references to Mobil and William's position with
Mobil, and the many suggestions that Mobil's assets and


personnel were misused in the venture to benefit Peter.25


*820  **97  It is instructive to compare the refusal of
the en banc majority to acknowledge that the Post article
can reasonably be given this interpretation with this court's
opinion in McBride v. Merrell Dow & Pharmaceuticals, 717
F.2d 1460 (D.C.Cir.1983). In that case Dr. McBride, who
had been an expert witness in a Florida lawsuit, brought a
suit claiming that he was libeled by an article containing
the following language: “McBride ... was paid $5,000 a day
to testify in Orlando. In contrast, Richardson-Merrell pays
witnesses $250 to $500 a day, and the most it has ever paid
is $1,000 a day.” Id. at 1462. Dr. McBride contended that
this language was defamatory because it implied that he was
“ ‘willing to prostitute his professional expertise and testify
on behalf of the highest bidder.’ ” Id. at 1463 (quoting Dr.
McBride's Complaint). The district court agreed with the
defendant that this language was not defamatory, concluding
that standing alone it suggested, if anything, that Dr. McBride
possessed a high degree of professional accomplishment, and
that it was “improbable” that anyone would draw defamatory
inference from this language. McBride v. Merrell Dow &
Pharmaceuticals, 540 F.Supp. 1252, 1255 (D.D.C.1982). We
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reversed. Stressing the fact that, “[u]nder District of Columbia
defamation law, a court's power to hold as a matter of law
that a statement is not defamatory is very limited,” 717 F.2d at
1465, we concluded that the language could reasonably have
been understood to imply that Dr. McBride's testimony was
for sale.


It seems to me impossible to reconcile the approach of
the en banc majority in this case with McBride. Surely
the distance between the simple statement that one expert
witness was paid significantly more than other witnesses
and the inference that that witness' testimony was for sale
is far greater than the distance between the statement that
the president of a corporation set his son up in a business
with which the corporation then did substantial business and
the inference that the president thereby misused corporate
assets and breached his fiduciary duties to the corporation's


shareholders.26 Moreover, the Post article, unlike the article
at issue in McBride, contains other language likely to induce
a reader to make the defamatory inference.


While ignoring the article's defamatory implication that
William Tavoulareas abused his position as president and
violated his fiduciary duties to Mobil in prodding Peter's
fortunes in Atlas, the majority eliminates another aspect
of the article's central theme that Tavoulareas abused his
corporate position, concluding “as a matter of law” that the
article is incapable of bearing the defamatory “interpretation
that Tavoulareas ‘set up’ the entire Mobil-Samarco-Atlas


relationship to benefit Peter.” Maj. Op. at 780.27 Failing
to consider the article as *821  **98  a whole, the
majority rejects this interpretation because nothing in the
article specifically alleges that Tavoulareas “set up” the
entire arrangement for Peter's benefit and because the
article discusses Mobil's business reasons for participating in
Samarco. Maj. Op. at 780–81.


The entire discussion of the legitimate business reasons
in the Post article is pejorative, however, suggesting that
although they were asserted by Mobil, these business reasons


fail to explain the Mobil-Samarco-Atlas arrangement.28 For
example, although it quotes Mobil's statement that Samarco
was formed in anticipation of the Saudi flag preference
regulations, the article throws cold water on the argument
that this was the real reason by asserting that the “creation
of Atlas was a marked departure from Mobil's historical
practice of managing its own fleet of crude oil tankers through
its shipping and transportation division.” (Paragraph 8). In
the same vein, without recognizing that the essence of the


Samarco-Atlas plan was conceived by Mobil before Comnas
ever came into the picture and was beneficial to Mobil,
the article charges that the real purpose of the plan was a
“make-work” scheme for Peter's benefit to “create[ ] work
for Atlas [while Peter had an equity interest] at a time when
the shipping industry was severely depressed.” (Paragraph 5).
Similarly, after quoting Mobil's statement that selection of a
ship management company depends more on safety than on
price, the article notes that Atlas had recently lost a ship in a
fire accident, as if to suggest that some *822  **99  unstated
reason other than safety must have been the real reason why
Atlas was selected (Paragraphs 67, 68). In fact, the ship was in
dry-dock at the time, outside Atlas' control. Thus, the article
throughout implies that Mobil suffered from the Samarco-
Atlas transaction—an assertion for which there is not a bit of
evidence. In fact, Mobil benefited.


When read in the context of the article as a whole, the “set up”
accusation could reasonably be read to suggest that William
engineered the entire Mobil-Samarco-Atlas arrangement to
benefit Peter. For example, the article comments that Mobil
was originally not interested in participating in Samarco, but
only later became interested (Paragraphs 50–51). The article
then notes that Comnas, one of the negotiators sent by Mobil
“to push Mobil as a partner” in Samarco, was also “recruited
personally by Tavoulareas to advise Mobil on how to set up an
independent shipping concern.” (Paragraph 51). The article
further states that Tavoulareas recommended to the Samarco
partners that Comnas run the management arm of Samarco.
Tavoulareas is then said to have “personally urged that his
son become a partner in Atlas.” (Paragraph 52). These details
in the article could reasonably be read to imply that Mobil's
entry into Samarco was motivated by Tavoulareas' intention
that Comnas, who would negotiate the Saudi deal for Mobil,
would later run Samarco's management arm and offer Peter a
partnership in the company. The majority, failing to recognize
that the decision to enter Samarco was contemporaneous
with the decision to establish a separate company to manage
Samarco's ships, strips away an integral part of the defamatory
meaning surrounding the “set up” allegation.


The majority's cavalier rejection of the article's defamatory
meaning that Tavoulareas engineered the entire Mobil-
Samarco-Atlas arrangement for Peter's benefit as a “matter
of law” is at odds with the McBride rule that a court's
power to hold as a matter of law that a statement is
not defamatory is limited to those occasions where the “
‘publication is not reasonably capable of any defamatory
meaning and cannot be understood in any defamatory sense.’



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983144970&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1465

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983144970&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1465





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 38


” 717 F.2d at 1465 (citations omitted). Given evidence
that the article was in fact “understood in [the] defamatory
sense,” McBride, 717 F.2d at 1465, that William Tavoulareas'
nepotistic intent prompted Mobil's entry into the Samarco-
Atlas arrangement, the majority's conclusion as a matter of
law that the article does not, and cannot, bear the defamatory
meaning that Tavoulareas “set up” the entire Mobil-Samarco-
Atlas relationship to benefit Peter is all the more unjustifiable.


For example, Christine Peterson, a copy editor at the
Post, reviewed the article prior to publication. She sent a
memorandum to assignment editor Peter Milius, which stated:


I've read the Mobil story several times, and while I'm
impressed with the amount of work the reporter obviously
did, I'm still left with an overwhelming sense of So What?
Is there any way to give this story of high-level nepotism
a dollars-and-cents angle? Did Mobil's shareholders lose
anything? Mobil's customers?


Parts of Tyler's case against Tavoulareas seem tenuous,
and the whole—a $680,000–a-year plaything for an
indulged son, at worst—just seems like a withered peanut
in an 84″‘ gilded shell.


A far more interesting angle, it seems to me, is Mobil's
concern about Saudi preference shipping—a concern so
profound that it led to the formation of an entire dummy
corporation. It's impossible to believe that Tavoulareas
alone could put together such a scheme for the sake of his
son's business career, or that he would want to.


(RE 2486) (emphasis added). This indicates that Peterson
interpreted the article as a whole to charge that William
engineered the entire Mobil-Samarco-Atlas transaction as “a
scheme for the sake of [Peter's] business career.”


Moreover, Post trial counsel in his closing argument to the
jury positively and extensively interpreted the article in a
similar manner:


*823  **100  I suppose, ladies and gentlemen, when you
get right down to it the thing that Mr. Tavoulareas most
vigorously complains of is the term “set up” in the headline
and the lead of the story.


Well, lend me your ears for two or three minutes and let's
talk about the headline and the lead.


By now, I dare say it is clear to everybody in the courtroom
that what happened was that Mr. Tavoulareas, seeing a
good business reason to go into the Samarco venture, and


seeing a good business reason to have an independent ship
management firm run those ships, took advantage of those
good business reasons to see to it that his son, Peter, was
set up for the rest of his life. That is what he did, and the
mechanism, the device by which this was done was setting
up Atlas, putting Comnas in charge, but with Peter with him
as a partner, and then in three or four months seeing to it
that Comnas is out of the picture, leaving Peter in there as
the major partner with Ares Emmanuel as a minor partner.
That is what he did.


He did, as I understood Mr. Tavoulareas' testimony, while
he wouldn't like the words that I used as to each event that
took place in sequence, there is no real dispute these are the
things that happened.


Samarco was set up. Atlas was set up. There was an Atlas/
Samarco contract. Comnas and Peter took on the Atlas
operation, and in April of 1975 Comnas was induced to
resign. Remember those consulting contracts and the rest
of it?


Now, the question is: How do you describe all of this? How
do you describe it so that someone coming to it for the first
time understood it? What words do you use to make it clear
and to make it interesting to the newspaper reader?


And the words that Pat Tyler settled upon were not unusual
words, words that people use all the time. The words were
“set up.”


....


I submit to you, ladies and gentlemen, that [“set up”]
is a perfectly accurate way of describing the facts
of the relationships among William Tavoulareas, Peter
Tavoulareas, Mobil, Samarco and Atlas.


(Tr. 4491–94) (emphasis added). Here Post counsel
repeatedly characterizes the article as alleging that William
intended, when he “took advantage” of the situation and “set
up” Samarco, Atlas, and the Samarco-Atlas contract, to have


Peter “set up for the rest of his life.”29 This is the Post 's
interpretation of its own article and the theory of its defense
at trial. The majority now ignores this interpretation. For the
Post and the en banc majority to assert that the article is
incapable of the interpretation given it by Post counsel at trial
violates the rule that a party on appeal is bound by its theory
of the case argued below. See, e.g., Alexander v. Town &
Country Estates, 535 F.2d 1081, 1082 (8th Cir.1976); Empire
Life Insurance Co. v. Valdak Corp., 468 F.2d 330, 334 (5th
Cir.1972).
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The majority deems that this evidence of how the article was
interpreted is irrelevant to its consideration of the article's
defamatory meaning. Maj. Op. at 781. In so concluding,
however, the majority ignores the principle that “[t]he
meaning of a communication is that which the recipient
*824  **101  correctly, or mistakenly but reasonably,


understands that it was intended to express.” Restatement
(Second) of Torts § 563 (1977). That Christine Peterson and
Post trial counsel understood the article to charge William
Tavoulareas with setting up Samarco and Atlas for Peter's
benefit makes unsupportable the majority's discarding of this
interpretation “as a matter of law.”


In avoiding the article's defamatory implications, the majority
charges the dissent with a “tortured attempt to discern some
dark, hidden meaning in the ‘tone’ of the article.” Maj. Op.
at 781. The article's implication that William Tavoulareas'
nepotistic intent prompted Mobil's entry into the Samarco-
Atlas arrangement is not, as the majority asserts, “hidden.”
The interpretation of the article offered by the dissent is
that which Patrick Tyler himself ascribed to the story. In
a telephone conversation prior to publication of the article,
Tyler said to Peter Tavoulareas:


I will tell you what I think. I have read the files and am
more familiar with this than anyone. I think your father set
up Atlas and Samarco and that ... [Peter interrupts].


(Tr. 4369). Tyler's belief that William Tavoulareas “set up
Atlas and Samarco” for Peter's benefit surfaced in his article.
See supra at 821-22. Moreover, Tyler interpreted the meaning
of the news article in a memorandum to his Post superiors.
Responding before publication to Christine Peterson's critical
comments, Tyler wrote:


Mobil undertook some incredibly fancy corporate
footwork in the wake of the embargo to apparently
accomplish two things: ingratiate itself with the Saudis ...
and set up the son of Mobil's president in a shipping
business when business was bad and the business therefore
stood little chance of prospering without Mobil's help.


Our story does show that Mobil's decisions in this case were
not made for the traditional business reasons, or for the
reasons stated by Mobil.


It should not seem impossible that Mobil—which
originally turned down a chance to join Samarco—changed
its mind [on joining Samarco] after it dawned on Mobil's
president that such a partnership would justify the creation
of a small management firm at a time when Tavoulareas'
son was aspiring to such a career and was already at work
with one of the Greek shippers. Samarco can be seen as
nothing more complicated than a slight diversion from
Mobil in the way it moved its crude oil from point A to
point B.


The question of “why ” Mobil's president would want to
orchestrate such a diversion [to Samarco ] when it would
benefit his son's business career is begging things a little.


(RE 2488–90) (emphasis added). Thus, in addition to the
interpretation of the article by the Post editor Peterson and
the Post trial attorney, Tyler himself interpreted his article
as attributing Mobil's entry into Samarco to Tavoulareas'
nepotistic intent “to benefit his son's business career ... after
[that idea] dawned on Mobil's president.” Id. The article,
Tyler states, answers the basic subjective question “ ‘why’
Mobil's president would want to orchestrate [the] diversion
[of Mobil's shipping to Samarco],” and the answer the
article provides is that William Tavoulareas intended “[to]
benefit his son's business career....” Id. The majority refers
to the attention devoted in the article to Mobil's legitimate
business reasons for creating Samarco, but even Tyler in his
memorandum recognizes that the discussion of valid business
reasons in the article was meant to disparage: “[O]ur story
does show that Mobil's decisions in this case were not made
for the traditional business reasons, or for the reasons stated
by Mobil” (RE 2489) (emphasis added).


Tyler's contemporaneous interpretation of the article he
had written is powerful evidence that the article is best
understood as implying that Mobil's entry into the Samarco-
Atlas arrangement was prompted by William Tavoulareas'
nepotistic intent—it is virtually dispositive evidence that the
article *825  **102  could reasonably be so understood.
Nevertheless, the en banc majority asserts that Tyler's memo
is irrelevant because “[n]othing in law or common sense
supports saddling a libel defendant with civil liability for a
defamatory implication nowhere to be found in the article
itself.” Maj. Op. at 781.


Such a myopic conclusion, however, ignores the principle
that “defamatory imputation may be made by innuendo.”
Restatement (Second) of Torts § 563(c).  See McBride,
717 F.2d at 1465; Sellers v. Time, Inc., 423 F.2d 887



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694430&pubNum=0101577&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694430&pubNum=0101577&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694430&pubNum=0101577&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983144970&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1465

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983144970&pubNum=350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_1465&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1465

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970117316&pubNum=0000350&originatingDoc=I7fbb95dd950711d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Tavoulareas v. Piro, 817 F.2d 762 (1987)
260 U.S.App.D.C. 39, 55 USLW 2503, 13 Media L. Rep. 2377


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 40


(3rd Cir.), cert. denied, 400 U.S. 830, 91 S.Ct. 61, 27
L.Ed.2d 61 (1970); Marcone v. Penthouse International,
533 F.Supp. 353 (E.D.Pa.1982); Mihalik v. Duprey, 11
Mass.App. 602, 417 N.E.2d 1238, 1239 (1981); Thomson
v. Cash, 119 N.H. 371, 402 A.2d 651, 654 (1979). Only
by blinding itself to the defamatory implications Tyler
himself ascribed to the article, and the clear innuendo of
the article, can the majority conclude that the article did
not charge Tavoulareas with setting up the Mobil-Samarco-


Atlas scheme for Peter's benefit.30 The majority's rejection
of this defamatory interpretation as a matter of law rests on
mere assertion and is contradicted by the article itself and the


evidence referred to.31


The defamatory meaning that the en banc majority does
recognize is in a narrowly construed “set up” charge. The
majority characterizes the “set up” charge as a defamatory
accusation “that Tavoulareas made it possible for Peter to
become a partner in Atlas and then helped to ensure that the
business would prosper because Peter was his son.” Maj. Op.
at 780.


Consistent with its strategy to interpret the defamatory
meaning of the article in an unreasonably narrow manner,
the en banc majority insists that the article's false defamatory
statement that “Tavoulareas personally urged that his son be


included as an equity partner in Atlas”32 is unrelated to the
“set up” allegation. Maj. Op. at 779 n. 17. The majority's
isolation of the “personally urged” statement from the “set
up” statement cannot be supported by the plain language of
the article and illustrates the majority's refusal to consider


the article as a whole.33 In context, the two statements


*826  **103  are part of the same allegation34—in the
majority's words, that “Tavoulareas made it possible for Peter
to become a partner in Atlas.” Even if the “set up” allegation
is divorced from the “personally urged” statement, however,
there remains ample cause for a reasonable jury to find this
narrowly construed “set up” allegation false.


B. Falsity


To conclude that the “set up” charge is true, the majority
claims reliance on “undisputed evidence of Tavoulareas'
personal involvement in the establishment and operation of
Atlas to Peter's manifest benefit.” Maj. Op. at 786. The
evidence upon which the majority relies, however, does not
establish the truth of the “set up” charge as interpreted by the
majority—i.e., that “Tavoulareas made it possible for Peter to


become a partner in Atlas and then helped to ensure that the
business would prosper because Peter was his son.” Maj. Op.
at 780. For example, the majority claims that “the undisputed
fact that Tavoulareas personally recruited Comnas to manage
Samarco's ships ... shortly after learning that Peter had an
outstanding offer from Comnas goes far toward justifying the
charge that Tavoulareas ‘set up’ his son in Atlas.” Maj. Op.
at 784 (emphasis in original).


In reaching this conclusion, however, the majority ignores the
following crucial evidence:


Rawleigh Warner, Chairman of Mobil, testified that when
Comnas came to New York in January 1974, seeking
to charter a ship to Mobil, Warner remarked that
“George Comnas would be an absolute natural” to
manage the partnership's tankers in the event Mobil
entered an agreement with the Saudis and Fairfield-
Maxwell (Tr. 1515). Thus, by the time Tavoulareas and
Walter MacDonald, then regional director of Mobil's
Middle East Department, asked Comnas in the spring of
1974 whether he was interested in managing Samarco's
ships (RE 2444), there was a consensus at Mobil
with Warner's earlier observation that Comnas was a
good choice for the task. The majority's assertion that
Tavoulareas “personally recruited Comnas,” Maj. Op.
at 784 (emphasis in original), simply does not prove
anything beyond the fact that Tavoulareas acted on


Mobil's behalf when he later visited Comnas.35


Before Rawleigh Warner suggested Comnas as “an
absolute natural” to manage the ships, he was fully
informed by Tavoulareas that Comnas was going to ask
Ares Emmanuel and Peter to come to work for him.
Peter, however, had not accepted a position in Comnas'
company. Aware that Comnas might try to curry favor
with Mobil, Warner and Tavoulareas both talked to
the chairman of Mobil's Conflict of Interest Committee
about Peter's possible affiliation with a company that
might be doing business with Samarco. An arrangement
was set up that would avoid a conflict of interest if Peter
decided to accept Comnas' offer (Tr. 1515–18).


• *827  **104  . William Tavoulareas counselled
Peter against leaving Lemos to join Comnas' new
company (Tr. 1297, RE 2426).


• Warner testified that “Tav did nothing personally to
further the affairs of Peter in [Atlas].” (Tr. 1539).
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Given the abundant evidence of Mobil's interest in an
independent shipping concern to manage Samarco's ships,
and in one headed by Comnas in particular, the fact that
Tavoulareas asked Comnas if he was interested in managing
Samarco's ships does not establish the truth of the charge that
“Tavoulareas made it possible for Peter to become a partner in
Atlas.” Maj. Op. at 780. To the contrary, the evidence shows
that Tavoulareas acted to carry out a decision made by Mobil
for its benefit, and with great care to avoid possible conflicts
of interest in the event that Peter, against his father's advice,
decided to join Comnas. In sum, the evidence is far from
undisputed and does not support the accusation that William
Tavoulareas “made it possible for Peter to become a partner
in Atlas.”


The majority further attempts to support the truth of the
“set up” allegation by citing evidence for the charge that
Tavoulareas “helped to ensure that [Atlas] would prosper
because Peter was his son.” Maj. Op. at 780. Relying
on evidence that Tavoulareas helped Atlas to “secure its
management agreement with Samarco,” Maj. Op. at 785, and
to “survive [and] prosper after Comnas left,” Maj. Op. at
786, the majority determines that the “set up” allegation is
true. The majority, however, fails to acknowledge that due to
Mobil's and Fairfield-Maxwell's possible conflicts of interest
and the Saudi's inexperience in ship management, Mobil
was soundly committed to having an independent company
manage Samarco's ships (Tr. 1515, 1518). Moreover, it was
in Mobil's interests for Atlas and Samarco to reach agreement
quickly (Tr. 1311). Thus, to the extent Tavoulareas “helped
Atlas secure its management agreement with Samarco,” he
was acting in Mobil's interests to implement a Mobil decision.


Furthermore, the majority mischaracterizes William
Tavoulareas' involvement with Atlas. After Peter decided in
July 1974 to join Comnas, William formally removed himself
from decisionmaking regarding Atlas (Tr. 1521, 1525).
Although the majority cites meetings between Tavoulareas
and the Alirezas as evidence of the truth of the “set up”
allegation, Maj. Op. at 785, these meetings were fully
consistent with the decision of the Conflict of Interest
Committee and Rawleigh Warner that “Tav could involve
himself in activities up to the decision level but he could not
make that decision” (Tr. 1521). Of course, as president of
Mobil and its longtime expert on Saudi affairs, Tavoulareas'
ability to carry out decisions made by the company was
not required to be completely lost. He was free to negotiate
on Mobil's behalf (Tr. 4159). The jury could reasonably
have concluded that Tavoulareas' forthright communication


to Mobil's Conflict of Interest Committee immediately after
he first acquired knowledge of a possible conflict of interest,
his formal removal from decisionmaking months later when
Peter joined Comnas, and the absence of any evidence
showing that William made any decisions regarding Atlas
after formally removing himself, negated the charge that he
was acting on Peter's behalf.


Finally, the majority offers Tavoulareas' involvement in
the events surrounding Comnas' departure from Atlas as
establishing the truth of the “set up” charge. Maj. Op. at 785–
86. Again the majority refuses to recognize that Tavoulareas
complied with Mobil's conflict of interest guidelines and
did not make any decisions concerning Atlas and Samarco
after Peter joined Comnas. Paul Wolfe testified that it was
he who recommended to Mobil Chairman Rawleigh Warner
(in the presence of William Tavoulareas) that Comnas be
replaced (Tr. 1069, 1070, 1098, 1186). Warner in turn made
the decision that, for justifiable reasons, Comnas should
be removed from Atlas (Tr. 1070, 1326, 1531–34). The
other Samarco partners were also dissatisfied with Comnas.
See supra at 812–13. Moreover, Warner suggested that
Tavoulareas meet with Comnas in London *828  **105
to express Mobil's disappointment in Comnas' performance
(Tr. 1070, 1333). In London, Harmon Hoffmann and Walter
MacDonald negotiated in the morning with Comnas over
the terms for his departure from Atlas. Tavoulareas met
with Comnas, Hoffmann, and MacDonald at lunch, but
the morning's negotiations were not discussed (Tr. 3349).
After reading the written agreement drafted by Hoffmann
and MacDonald detailing the terms for Comnas' departure,
Tavoulareas deferred the decision on the proposed contract
“to top management in New York” (Tr. 1339). These facts
establish that Tavoulareas made no decisions concerning


Comnas' departure from Atlas.36 Moreover, to the extent
Tavoulareas was “involved in persuading the Alirezas to
retain Atlas as Samarco's independent management firm upon
Comnas' departure,” Maj. Op. at 786, he was “involved”
only to keep management of Samarco's ships independent—
a result desired by high-ranking officials at Mobil (Tr. 3296,
3300–01).


Thus, the majority offers no evidence establishing the truth
of the charge that “Tavoulareas made it possible for Peter to
become a partner in Atlas and then helped to ensure that the
business would prosper because Peter was his son.” What the
majority does submit is evidence that Mobil officials decided
that it was in the best interests of Mobil that an independent
company should manage Samarco's ships and that the best
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candidate for the job was a company headed by George
Comnas. That Peter Tavoulareas might incidentally benefit
from this arrangement because of his later association with
Comnas was understood by Mobil officials but considered
acceptable in light of William Tavoulareas' removal from
decisionmaking regarding Atlas and Samarco. The majority
torturously converts this evidence establishing that Mobil
wanted Atlas to independently manage Samarco's ships into
evidence proving William Tavoulareas “set up” Peter.


The majority has not explained why, in the face of
overwhelming evidence that Mobil officials decided to
have Atlas manage Samarco's ships, Tavoulareas' “personal
involvement in the establishment and operation of Atlas,”
Maj. Op. at 786, should be interpreted to be for “Peter's
manifest benefit.” Id. Given the evidence that William
Tavoulareas complied with Mobil's conflict of interest
rules by removing himself from decisionmaking regarding
Atlas and Samarco; that Mobil officials, independently of
Tavoulareas, decided for good business reasons that Atlas
should manage Samarco's ships, and continued to do so after
Comnas departed; and that the benefit redounding to Peter
from this arrangement was incidental and not engineered
by William, a reasonable jury could find that the “set up”


charge was false.37 For the majority to conclude otherwise,
while at the same time baldly asserting that it “considered
all the evidence in the light most favorable to Tavoulareas,”


Maj. Op. at 776,38 is baffling and unsupported. The majority
simply fails to meet the standard for judgment n.o.v., for
it has not persuasively demonstrated that “the evidence [for
the “set up” charge], together with all inferences that can
reasonably be drawn therefrom[,] is so one-sided [in favor
*829  **106  of the Post] that reasonable men could not


disagree on the verdict.” Vander Zee v. Karabatsos, 589 F.2d
723, 726 (D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct.
2407, 60 L.Ed.2d 1066 (1979).


Because the evidence in the record demonstrates that a jury
could reasonably have concluded that the Post article was


both defamatory and false,39 the Post 's liability under present
law depends upon whether the article was published with
reckless disregard for its truth or falsity.


IV. Reckless Disregard for the Truth—Actual Malice


As noted in part II above, the duty of an appellate court in
reviewing a defamation verdict is to decide, after viewing


the evidence and all legitimate inferences in the light most
favorable to the verdict, whether the ultimate constitutional
conclusion was sufficiently proven at trial—i.e., in this case
whether the evidence adduced at trial amounted to “clear
and convincing” proof of reckless disregard for the truth.
Although the Post argues that evidence may not be cumulated
to establish a defendant's reckless disregard for truth or falsity,
The Washington Post Petition for Rehearing and Suggestion
for Rehearing En Banc at 7, the majority admits that a
defendant's reckless disregard for the truth can be proven
both through direct evidence and through the cumulation of
circumstantial evidence. Maj. Op. at 788–89. See Herbert
v. Lando, 441 U.S. 153, 160, 99 S.Ct. 1635, 1640–41, 60
L.Ed.2d 115 (1979); Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 55, 91 S.Ct. 1811, 1825, 29 L.Ed.2d 296 (1971); Bose
Corp. v. Consumers Union of United States, 692 F.2d 189,
196 (1st Cir.1982), aff'd 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984); Goldwater v. Ginzburg, 414 F.2d 324,
342 (2d Cir.1969), cert. denied, 396 U.S. 1049, 90 S.Ct. 701,
24 L.Ed.2d 695 (1970); see also Tavoulareas v. Piro, 763
F.2d 1472, 1477–78 (D.C.Cir.1985) (panel opinion denying
rehearing). What follows is a discussion of the evidence of
reckless disregard for the truth that was developed at trial,
along with the reasonable inferences that could be drawn from
it. Based thereon, it is submitted that the evidence adduced
at trial constitutes clear and convincing proof that the Post
article was published with reckless disregard of its truth or
falsity, and that the jury's verdict should be reinstated.


A. The Christine Peterson Memorandum and Tyler's
Response


Christine Peterson's memorandum to her superiors at the
Post stated that Tyler's article was “impossible to believe.”
See supra at 822-23. At trial, during which Peterson was
still in the Post 's employ, Peterson testified that in using
the phrase “impossible to believe,” she really did not mean
what she said, and instead meant that “the focus of the story
should have been the formation of Samarco in anticipation


of preference shipping” (RE 1837).40 Tavoulareas contends,
on the other hand, that the memorandum is to be given its
ordinary meaning and that the jury was entitled to find “that
an editor of the Post charged with the final review of the
story before publication had indeed found ... the story's theme
‘impossible to believe’ ” and that Peterson's memorandum “
‘brought home’ the requisite doubt” to those Post officials
responsible for the article's publication. Appellant's Brief
at 35. Peterson's *830  **107  memorandum ultimately
reached Milius, Bill Greider, who is another Post editor, and
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Tyler. Tyler's memorandum in response, see supra at 824,
acknowledged that “a good editor might say that part of
our case against Tavoulareas seems tenuous ” (RE 2489)
(emphasis added), yet no substantive changes were made to
the article.


In considering all this evidence, our duty as an appellate
court reviewing a jury's verdict is to view the legitimate
inferences from the evidence in the light most favorable
to the verdict. We are “required to draw all inferences
favorable to the [verdict],” Carter v. Duncan-Huggins, Ltd.,
727 F.2d 1225, 1234 (D.C.Cir.1984) (emphasis in original).
The inferences to be credited are not a matter for our
judgment except to assure that they are legitimate; only the
ultimate constitutional issue may be independently assessed.
Thus, as to the Peterson memorandum we are required to
assume: (1) The jury considered Peterson's attempt to alter the
obvious interpretation of her memorandum to be influenced
by self-interest in her position at the Post and understood
the memorandum to mean (what it said) that in her opinion
the story was “impossible to believe,” and (2) the reasonable
effect of Peterson's communication of these doubts to those
at the Post responsible for the publication was to raise in
their minds subjective doubts as to the accuracy of the story.
Indeed, the Peterson memorandum suggests that the central
theme of the story is inherently improbable, and, as the
Supreme Court stated in St. Amant v. Thompson, a jury may
find actual malice where “the publisher's allegations are so
inherently improbable that only a reckless man would have
put them in circulation.” 390 U.S. 727, 732, 88 S.Ct. 1323,
1326, 20 L.Ed.2d 262 (1968) (emphasis added). Ultimately,
it is for the appellate court to independently decide whether
the legitimate inferences from all the evidence constitute clear
and convincing proof of recklessness.


The en banc majority rejects the Peterson memorandum as
evidence of actual malice, claiming that the plaintiffs did
not connect Peterson's “impossible to believe” language to a


false defamatory statement in the article.41 The majority reads
the memorandum as capable of either of two interpretations
—that Peterson “found the story impossible to believe
because the story states or suggests that Tavoulareas' primary
motivation in establishing the entire Mobil-Samarco-Atlas
arrangement was to benefit his son” or that Peterson could
not believe “that Tavoulareas set up Peter in Atlas.” Maj.
Op. at 794. Having held that the article cannot bear the
interpretation that Tavoulareas arranged the Mobil-Samarco-
Atlas arrangement for Peter's benefit and having found the
“set up” allegation to be true, the majority concludes that


the Peterson memorandum provides no evidence of actual
malice. Because it is submitted that the article can be read
to falsely charge William Tavoulareas with using his office
as president of Mobil to engineer the Mobil-Samarco-Atlas
scheme for Peter's benefit, see supra at 820–26, and because
in my opinion there is substantial evidence proving false
even the allegation (as narrowly read by the majority) that
Tavoulareas “set up” Peter, see supra at 826–29, I would hold
that the “serious doubts” raised by the Peterson memorandum
are connected to false and defamatory meanings present in the
article.


Even if the majority is correct in rejecting the article's broader
defamatory meaning as a matter of law and in holding the “set
up” allegation true, its dismissal of the Peterson memorandum
remains faulty. Although admitting the memorandum can be
read to express Peterson's “disbelief that Tavoulareas ‘set
up’ Peter,” the majority makes no mention of the effect of
the Peterson memorandum on the false defamatory statement
that William Tavoulareas *831  **108  “personally urged”
Comnas to make Peter a partner in Atlas. Certainly, if Peterson
doubted the truth of the story's charge that Tavoulareas
“set up” Peter, her doubts would encompass the “personally
urged” allegation as well, since, as the majority recognizes,
“the personally urged allegation goes beyond the general
charge that Tavoulareas ‘set up’ his son and suggests that
Tavoulareas actively pressured Comnas to hire Peter rather
than merely rewarded Comnas for doing Peter a favor.” Maj.


Op. at 788.42


Thus, contrary to the majority's suggestions otherwise, there
is no basis to disregard the “serious doubts” raised by the
Peterson memorandum. The memorandum and Patrick Tyler's
response admitting that “a good editor might say that part of
our case against Tavolareas seems tenuous” therefore provide
evidence that the Post acted with reckless disregard for truth
or falsity in publishing the article.


B. The Reliability of the Sources


The Supreme Court has held that “recklessness may be found
where there are obvious reasons to doubt the veracity of the
informant or the accuracy of his reports.” St. Amant, 390
U.S. at 732, 88 S.Ct. at 1326. Considerable evidence was
introduced at trial tending to show that Tyler had reason to
doubt the veracity of the two principal sources he relied on
for the article—Comnas and Piro.
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1. Comnas


Comnas, according to the Post, was the principal source for
the story, as the chief source for both the “set up” allegation
and the “personally urged” charge and other details recounted
in the story. Conflicting evidence was introduced at trial
regarding Comnas' reliability. On one hand, Piro testified he
told Tyler that “George Comnas had been caught in some
fraud involving Atlas, that he was forced to withdraw [from
Atlas] and that if Comnas ever gave Peter and Atlas any
trouble Comnas would be reported to the tax authorities” (RE
1857–58). See also supra at 812 n. 9. On the other hand,
the Post contended that Comnas was reliable due to (1) his
“Who's Who” listing, indicating that he was an experienced
shipping executive; (2) William's SEC testimony, which
“never hinted at any improprieties,” and stated “that Mobil
‘had every confidence in the world’ in Comnas;” and (3) some
independent corroboration of much of what Comnas told the
Post. Again, the evidence suggests that the Post knew of facts
suggesting that Comnas was an unreliable source. The Post
's failure to call him as a witness or to use his deposition,
especially after listing him as a witness for trial, points to the


glaring weakness of the Post 's defense.43


The majority opinion also places entirely too much emphasis
on the fact that Tyler corroborated some of the information


supplied *832  **109  by Comnas. Maj. Op. at 790.44


Citing St. Amant for the proposition that verification of
part of a source's information is indicative of a lack of
actual malice, the majority concludes that the evidence in
the record fails to show that Tyler acted recklessly in relying
on Comnas. But the majority's reliance on St. Amant is
misplaced. A distinguishing feature of St. Amant is that “there
was no evidence in the record of [the source's] reputation for
veracity.” 390 U.S. at 733, 88 S.Ct. at 1326. But in the instant
case, the defendants knew that Comnas was not trustworthy—
Piro had told Tyler of previous fraudulent scandals in which
Comnas was involved and Tyler knew that one of the reasons
Comnas was dismissed from Atlas was because of fraudulent
dealing.


2. Piro


The evidence developed at trial regarding the Post 's
reliance on Piro demonstrated that the Post was aware
that Piro was engaged in a less-than-amicable divorce with
William's daughter and that Piro was admittedly ignorant of
the companies and the complicated business relationships


involved in the Mobil-Samarco-Atlas arrangement (Tr. 2899,
2901, 2908, 2910). The latter fact alone would have been
sufficient grounds for a reasonable reporter to question Piro's
conclusions. Nevertheless, the Post, while denying it now,
did rely on Piro for several parts of its story. Piro was solely
responsible for two of the statements in the article: (1) that
William “[gave] Peter a little nudge to get him along” in


the shipping business,45 and (2) that William “[personally]
dispatched [Hoffmann] to help run Atlas.”


At trial, the defendants testified that they really did not rely
on Piro in writing the article, even though he was cited
and quoted several times. Under the circumstances, *833
**110  the jury was entitled to disbelieve this testimony,


especially in light of the fact that Piro was the sole source
for the two statements above. In viewing this evidence in the
light most favorable to the verdict, one can only conclude
that the jury found that the Post, in relying on Piro, relied
on a source admittedly unknowledgeable in the details of the
business transactions for which he was quoted.


C. Defendants' State of Mind For Knowing or Reckless
Falsehood


Because it provides a motive for knowing or reckless
falsehood, evidence that a newspaper or a reporter followed
a sensationalistic policy, or possessed ill-will toward the
plaintiff, is evidence of actual malice. See, e.g., Curtis
Publishing Co. v. Butts, 388 U.S. 130, 169, 87 S.Ct. 1975,
1998–99, 18 L.Ed.2d 1094 (1967) (Warren, C.J., concurring)
(defendant had adopted a “program of ‘sophisticated
muckraking,’ designed to ‘provoke people, make them mad’
”) (footnote omitted); Goldwater v. Ginzburg, 414 F.2d
324, 342 (2d Cir.1969) (“evidence of ... motive and intent”
may help establish actual malice), cert. denied, 396 U.S.
1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970); Bose Corp. v.
Consumers Union of United States, 692 F.2d 189, 196 (1st
Cir.1982) (same), aff'd, 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984); Cochran v. Indianapolis Newspapers,
175 Ind.App. 548, 560, 372 N.E.2d 1211, 1220 (1978)
(desire to “get” plaintiff is “relevant and admissible as
evidence in the determination of whether defendant possessed
a state of mind highly conducive to reckless disregard of
falsity”) (emphasis in original); R. Sack, supra, at 214 n. 168
(“Although common law actual malice—spite or ill-will—is
not equivalent to or sufficient to prove constitutional ‘actual
malice,’ evidence as to the former is admissible to prove the
latter.”). As the Supreme Court of West Virginia explained:
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[W]hen [Associated Press v. Walker, 388 U.S. 130, 87
S.Ct. 1975, 18 L.Ed.2d 1094 (1967) ] and Curtis are read
together, they still stand for the proposition that personal
motives on the part of a newspaper, or participation by a
newspaper in a plan or scheme to injure, is evidence of
recklessness and willful disregard for truth which may be
considered along with other evidence on the question of
actual malice.


Sprouse v. Clay Communication, 158 W.Va. 427, 211 S.E.2d
674, 688, cert. denied, 423 U.S. 882, 96 S.Ct. 145, 46
L.Ed.2d 107 (1975) (emphasis added). Cf. C. Mollenhoff,
Investigative Reporting 358 (Macmillan Pub. Co. 1981).


In this case, there is abundant evidence in the record
demonstrating defendants' state of mind for knowing or
reckless falsehood.


1. Tyler's Desire to “Knock Off” Mobil and “Build a Case”
against Tavoulareas


Immediately after he first heard Piro's story, Tyler seemingly
accepted its truth and remarked to Golden: “It's not every day
you knock off one of the seven sisters.” (RE 789). Taking
the evidence in the light most favorable to the plaintiff,
this demonstrates an ambition at the very outset to “bring
down” Mobil which could cause—and may properly be
considered evidence tending to prove—a reckless disregard
of the truth. The same antagonistic mind-set is reflected
in Tyler's reference, in his memorandum responding to
Peterson's criticism, to “our case against Tavoulareas” (RE
2489).


The majority is playing with words when it says that
these statements merely reveal that Tyler had adopted “an
adversarial stance,” which is not indicative of reckless
disregard of the truth. Taking an adversarial stance means
treating someone like an opponent rather than impartially.
While this may not conclusively demonstrate reckless
disregard of the truth (any single piece of evidence rarely
does), it unquestionably points in that direction. See Cochran
v. Indianapolis Newspapers, 175 Ind.App. 548, 560, 372
N.E.2d 1211, 1220 (1978). An opponent is more likely to
distort the facts than an impartial or objective reporter. I
am surprised by the majority's refusal to acknowledge the
probative *834  **111  character of this evidence, since
even the Post did not contest its relevance at trial.


2. Tyler's Willingness to Resort to Unlawful Means


Tyler's desire to “bring down” Mobil and “make a case”
against Tavoulareas is particularly strong evidence of reckless
disregard for truth or falsity when it is combined with
evidence of Tyler's willingness to use unethical, and indeed
unlawful, means to achieve his ends. Taking the evidence in
the light most favorable to plaintiffs, we must assume that
Tyler inquired of Piro, with serious intent, whether Piro “knew
of a family member who would rifle [Tavoulareas'] safe and
[x]erox documents” (Tr. 179). Tyler's willingness to resort to
such felonious methods is consistent with a state of mind that
would act recklessly in stretching the facts to “make a case.”


3. The Post's Pressure On Its Reporters


One of the three issues the en banc court requested the
parties to brief was “[w]hether managerial pressure upon
reporters to produce sensationalistic stories is a factor that
may be considered in the determination of actual malice?”
The majority, apparently unconcerned by the fact that
counsel for the Post conceded that evidence of such pressure
was “relevant,” see Transcript of Oral Argument at 28–29
(October 3, 1985), concludes to the contrary. The majority
does not dispute that Woodward instructed his reporters to
produce “holy shit” stories—presumably stories so startling
that they cause the reader to exclaim in this fashion. The
majority attempts to discredit this evidence by replying that it
does not indicate that the Post was unconcerned with the truth
of its stories. Quite so, but totally irrelevant. The issue is not
whether the Post subjectively desired false stories but whether
extra-heavy pressure to produce sensationalistic stories could
motivate reporters to stretch the truth. Of course it could,


as any reasonable person, including the Post itself,46 would
agree. As the court reasoned in Curtis Publishing Co. v. Butts:


The Saturday Evening Post was anxious to change
its image by instituting a policy of “sophisticated
muckraking,” and the pressure to produce a successful
expose might have induced a stretching of standards. In
short, the evidence is ample to support a finding of highly
unreasonable conduct constituting an extreme departure
from the standards of investigation and reporting ordinarily
adhered to by responsible publishers.
388 U.S. at 158, 87 S.Ct. at 1993 (emphasis added). See
also id. at 162, 169, 87 S.Ct. at 1995, 1998–99 (Warren,


C.J. concurring).47
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*835  **112  As to the effect of the Post 's pressure, that was
for the jury to weigh. It is of course not inevitable that extreme
pressure for sensationalistic stories will lead to distortion of
the truth. And I cannot imagine that such pressure alone,


without more, would support a finding of actual malice.48


But pressure of a certain degree, as in Butts, can assuredly be
probative—and whether the pressure existed, whether it was
excessive, and whether it affected the reporting or editorial
judgment, are, within the bounds of what the evidence will
sustain, questions for the jury. Faced with a choice between
conflicting reasonable inferences that can be drawn from the
evidence, we as a reviewing court are required to draw the
legitimate inferences favorable to the jury's verdict and then
independently review the constitutional sufficiency of such
facts. On that basis, it can only be concluded that the “holy
shit” exhortation is some evidence of the reckless publication
of the defamatory falsehoods against Tavoulareas.


D. Erroneous Recording of Interviewees' Statements


The record reveals that Tyler misstated in his notes and in
the article responses by individuals whom he interviewed.
For example, Tyler called Everett Checket, a Mobil vice-
president, to inquire whether William Tavoulareas told
Checket that he had sent Hoffmann to Atlas. Tyler wrote in his
notes that Checket said the conversation sounded “somewhat
familiar” (RE 2493). Checket testified, however, that he did
not tell Tyler that the conversation sounded familiar. Indeed,
Checket denied that the conversation ever occurred (Tr. 1844–
48). The jury could reasonably have concluded from this
evidence that Tyler either carelessly or intentionally misstated
the contents of his interview with Checket.


There is also evidence that Tyler failed to record accurately
the statements of Peter Tavoulareas. Peter's notes of his
conversation with Tyler show that Peter stated “[a ]side from
our management we have nothing to do with the Arabs or
with Mobil” (RE 2550) (emphasis added). Tyler wrote in
his notes “nothing to do with Samarco, nothing to do with
Mobil” (RE 2518) and quoted Peter in the article as stating
“Atlas has nothing to do with Mobil, it has nothing to do with
Samarco and it has nothing to do with the Saudis” (Paragraph


33).49 Again, a reasonable jury could determine from this that
Tyler either accidently or deliberately misconstrued Peter's
statements.


Thus, the record supports a conclusion that, at best, Tyler was
negligent in erroneously recording the contents of interviews.


Although evidence of negligence does not alone support a
finding of actual malice, such evidence can be probative
of a reckless disregard for truth or falsity. Bose Corp. v.
Consumers Union, 692 F.2d 189, 196 (1st Cir.1982), aff'd 466
U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984); Goldwater
v. Ginzburg, 414 F.2d 324, 343 (2d Cir.1969) (“[New York
Times v. Sullivan ] does not hold that evidence of negligence
is inadmissible”), cert. denied, 396 U.S. 1049, 90 S.Ct. 701,
24 L.Ed.2d 695 (1970).


E. Resolution of Inferences Adverse to the Plaintiff


It is well settled that in a situation where the facts are
ambiguous, the mere selection *836  **113  of the most
damaging inference by the reporter does not, alone, indicate
reckless disregard for the truth. In Time, Inc. v. Pape, 401
U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45 (1971), the Court held
that Time magazine's resolution of one such ambiguity in the
light most damaging to the plaintiff did not amount to actual
malice:


Time's omission of the word “alleged” amounted
to the adoption of one of a number of possible
rational interpretations of a document that bristled
with ambiguities. The deliberate choice of such an
interpretation, though arguably reflecting a misconception,
was not enough to create a jury issue of “malice” under
New York Times.


Id. at 290, 91 S.Ct. at 639. This holding makes obvious
sense; since the focus of the malice inquiry is subjective, not
objective, the mere selection of a single damaging inference
is ordinarily not sufficient to prove actual malice.


The defendants argue from Pape that the consistent selection
of the inferences most damaging to the Tavoulareases would
be irrelevant to the issue of actual malice. Appellee's Brief at
62. This assertion, however, is entirely inconsistent with the
subjective nature of the malice inquiry and goes far beyond
the holding in Pape. A defendant's single, or even occasional,
selection of the most disparaging inference from among a
number of possibilities is not evidence that it acted with
malice. But a defendant's consistent rejection of favorable
inferences in favor of the most damaging inferences—
inferences that in fact are false—does suggest a determination
to incorrectly describe the plaintiff and place him in the most
damaging light, and thus can demonstrate a reckless disregard


for the truth.50
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In this article the Post did not simply resolve a single
ambiguity adversely to Tavoulareas. In building its “case
against Tavoulareas,” it resolved practically all ambiguities
against him, consistently accepting the most damaging
statements from obviously biased and impeachable sources.
It is absurd to suggest, as the majority does, Maj. Op. at 797,
that this is not a basis for an inference of reckless disregard
for the truth.


F. Suppression of Information Favorable to the Plaintiff


Evidence demonstrating the suppression of information
favorable to the plaintiffs is closely related to evidence
of the adoption of inferences adverse to the plaintiffs.
Clearly, a writer who knowingly and consistently suppresses
information favorable to the plaintiffs is more likely to
have entertained subjective doubts as to the accuracy of
his story. See, e.g., Time, Inc. v. Ragano, 427 F.2d 219,
221 (5th Cir.1970) (failure to include fact that plaintiff
was attorney is evidence of actual malice when implication
of article would lead people to believe he was organized
crime figure); Wasserman v. Time, Inc., 424 F.2d 920, 922
(D.C.Cir.) (same), cert. denied, 398 U.S. 940, 90 S.Ct. 1844,
26 L.Ed.2d 273 (1970); Montandon v. Triangle Publications,
Inc., 45 Cal.App.3d 938, 943–44, 120 Cal.Rptr. 186, 189
(omission of key fact in otherwise truthful statement held
evidence of reckless disregard of truth), cert. denied, 423
U.S. 893, 96 S.Ct. 193, 46 L.Ed.2d 126 (1975); Indianapolis
Newspapers v. Fields, 254 Ind. 219, 259 N.E.2d 651,
662 (time discrepancy known to reporter and witnesses'
repudiation of key fact mentioned only once during series of
articles held evidence of actual malice), cert. denied, 400 U.S.
930, 91 S.Ct. 187, 27 L.Ed.2d 190 (1970).


Evidence abounds in this record showing that the Post
suppressed information favorable to the Tavoulareases. The
district court examined several of these pieces of information
which were known to Tyler but which were not included in
the story:


1. Lewis Lapham, an outside director of Mobil, told Tyler
that the Mobil board *837  **114  had “consistently
reviewed the relationship between Mobil and Atlas and ...
was completely satisfied with all aspects of it.” 567 F.Supp.
at 658 (emphasis added).


2. Lapham told Tyler “that he did not believe that plaintiff
[William Tavoulareas] played a personal role in Atlas and
that at key board meetings plaintiff would leave the room


to facilitate the opportunity for more open discussion of the
subject.” Id.


3. There was considerable evidence that “Mobil profited
significantly from [the Samarco-Atlas] relationship and
that Atlas was not merely a fly-by-night organization set up
solely for Peter's benefit.” Id. at 659. Both John Kousi, a
Samarco director, and Comnas, the defendants' main source
for the Post article, told Tyler that Atlas could run Mobil's
ships more cheaply than the oil company could.


Early drafts of the story did contain some of this information,
but it was eliminated from the final version during the editing
process. One early draft, for example, stated:


During these briefings [on Atlas-Samarco dealings] by
Warner, Lapham said, Tavoulareas would leave the room.
Lapham said he still believes Warner's account of events
and rejects any suggestion that Tavoulareas took a personal
role in Atlas.


“There's nothing to any of that,” Lapham said. “It was
explained to the satisfaction of the board.”


(RE 2528). The defendants argue that while Lapham's specific
words were cut out, the point he made was not. But proof
of the point was placed on weaker grounds. As a substitute
for Lapham's specific statement that Tavoulareas went so far
as to leave the room during board discussions of Atlas, and
his assurance that there was “nothing to [the suggestion that
Tavoulareas took a personal role in Atlas],” the defendants
point to the following passage from the article:


Mobil chairman Warner says he assured directors in board
meetings that Tavoulareas “does not participate in any
decisions” relating to Mobil's business with Atlas.


Thus, the article substituted an “assurance” by Warner
(an inside director) for a more concrete and expansive
statement by Lapham (an outside director)—a substitution
that considerably weakens the point, particularly when an
underlying theme of the Post article was that Tavoulareas'
mere position as president constituted internal corporate
influence that implicitly affected the Atlas operation.


Next, in place of Lapham's direct statement that the Mobil
board “was completely satisfied” with the Samarco-Atlas
relationship, the article stated:


The Mobil board of directors was told from the outset
about the Atlas arrangement but was assured that company
president Tavoulareas was not involved in his son's venture
in any way.
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Thus, instead of a direct assertion of an unimpeached outside
director that the Board had investigated and was “completely
satisfied,” the article states merely that the directors were
simply “assured” by an unidentified “someone” that there
was no impropriety. This grossly understates the force of
the information provided by Lapham and operates to the
disadvantage of Tavoulareas. Lapham's statements that the
Board had “consistently reviewed” the Atlas arrangements
and that he was convinced that William Tavoulareas had
played no personal role in Atlas were simply ignored and
never printed.


The Post article also disregarded other evidence in its
possession that tended to describe the arrangement in a light
more favorable to the plaintiffs and to Mobil. In evaluating the
economic impact of the arrangement, for example, the Post
ignored the information supplied by Kousi (whose favorable
comments were deleted during the editing process) and even
the comment furnished by its principal source, Comnas, that
the Atlas arrangement saved Mobil money (RE 2501). The
defendants alluded instead to “millions of dollars in business”
and “exclusive, no-bid contracts,” which strongly implied
that Mobil was being *838  **115  greatly exploited and
gouged by an irregular arrangement in which Tavoulareas
had “set up” his son. Similarly, the story failed to include or
refer to two internal Mobil memoranda prepared at the time
the Samarco-Atlas arrangement was created and which Tyler
had in his possession. One memorandum instructed Mobil
personnel that all business dealings with Atlas were to be
conducted at “arm's length; ” the other, written by William
Tavoulareas, specifically directed Vice-President Wolfe to
bypass Tavoulareas and report directly to Chairman Warner
on any Samarco-Atlas matters.


From this evidence, two reasonable conflicting factual
inferences could be drawn—i.e., that Mobil was being
gouged or that the Samarco-Atlas venture was financially
beneficial to Mobil. But we are required to draw the legitimate
inferences most favorable to the verdict. This evidence of
the suppression of information favorable to the plaintiffs was
directly probative of Tyler's reckless disregard for the truth or
falsity of the article.


G. Conclusion


The evidence in the record viewed in the light most favorable
to the verdict establishes the following:


• Subjective doubts regarding the article's truth were
entertained by one person responsible for the publication
(Peterson) and were brought by her to the attention of
others responsible for the publication, who proceeded in
disregard of her cautionary memorandum.


• The article relied on patently unreliable sources for its
central allegations.


• Tyler wanted to “bring down” Mobil and “make a case”
against Tavoulareas.


• Tyler was willing to resort to unethical, and indeed
unlawful, means for that purpose.


• The reporting and editorial judgments made in connection
with the article were affected by heavy managerial pressure
to produce sensationalistic stories.


• Tyler either negligently or deliberately misstated remarks
made by interviewees.


• The article regularly drew inferences adverse to the
Tavoulareases where favorable inferences were equally
available and justifiable.


• The article suppressed important information favorable to
the Tavoulareases.


In my view, this evidence establishes clearly and convincingly
that the false statements and implications in the subject article
were put forth with reckless disregard for their truth or falsity.
The fact that Tyler faced no deadline pressure, and thus had
plenty of time to reflect upon the story's implausibility and
conduct further investigation, buttresses this conclusion.


The affirmative indications of good faith introduced by
the defendants (which, under j.n.o.v. standards must be
regarded in the least favorable light) are insubstantial and
do not alter the conclusion. Primary among these is the
fact that Tyler devoted a considerable amount of research
to the story, working on it over a thirty-day period.
Extensive efforts to get at the truth can be persuasive
of good faith in some circumstances, but not when, as
discussed above, the products of those efforts favorable to
the plaintiff are systematically disregarded or excluded from
the story, and adverse inferences systematically drawn. When
such distortion of research appears, protracted investigation
evidences only a dogged and thorough attempt to “get” the
subject.
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The systematic suppression of favorable evidence likewise
reduces to insignificance the potential probative effect of the
defendants' attempts to interview William Tavoulareas. The
defendants were already aware that Tavoulareas had denied
the substance of the charges, and there is no reason to believe
that his exculpating statements with regard to any of the
details would have been treated any more sympathetically
than the exculpating statements Tyler received from more
impartial sources such as Lapham—which, as we have seen
above, were suppressed or altered. The Post did at least record
Tavoulareas' denial. The proof of malice would have been
even more clear and convincing if the Post had not done so,
but that minimal concession *839  **116  to fairness falls
far short of redeeming a pattern of behavior that displays,
clearly and convincingly, a reckless disregard for truth or
falsity.


Chief Judge Wald asserts that the foregoing analysis does
not constitute an independent review of the evidence of
actual malice. Concurring Op. at 805–06. To the contrary,
the review employed here conforms with recent Supreme
Court pronouncements on actual malice, which stress that
“[t]he independent review function is not equivalent to a
‘de novo ’ review of the ultimate judgment itself,” Bose
Corp. v. Consumers Union of the United States, 466 U.S.
485, 514 n. 31, 104 S.Ct. 1949, 1967 n. 31, 80 L.Ed.2d 502
(1984) and that “[c]redibility determinations, the weighing
of the evidence, and the drawing of legitimate inferences
from the facts are jury functions, not those of a judge.”
Anderson v. Liberty Lobby, 477 U.S. 242, ––––, 106 S.Ct.
2505, 2513, 91 L.Ed.2d 202 (1986). Judge Wald's proposal
that the court “independently review inferences that the
jury may be presumed to have drawn,” Concurring Op. at
805 contradicts the Supreme Court's recent reaffirmation in
Anderson that even when actual malice must be established
(with clear and convincing proof), the drawing of legitimate
inferences remains the function of the jury. Id. Independent
review instead necessitates that the court evaluate the
sufficiency of the facts in the record and the legitimacy of the
inferences necessarily drawn by the jury from those facts in
assessing whether the constitutional requirement of clear and
convincing evidence of actual malice has been met. In such
manner, the reviewing court respects both the right to jury trial


under the Seventh Amendment51 and the protections afforded
the press by the First Amendment.


The foregoing independent assessment of “those portions of
the record which relate to the actual-malice determination,”


Bose, 466 U.S. at 514 n. 31, 104 S.Ct. at 1967 n. 31,
leads to the conclusion that the facts and the reasonable
inferences drawn therefrom constitute clear and convincing
proof that The Washington Post acted with actual malice when
it published the November 30, 1979 article. The jury's verdict
should thus stand.


V. Piro


The plaintiffs sued Dr. Piro for slander and its foreseeable
republication with respect to, among other things, his
statement that William had “set up” Peter as a partner in Atlas.
Complaint, Tavoulareas v. Piro, Civ. No. 80–2387 (D.D.C.
Sept. 19, 1980) (RE 89, 90). The jury returned a verdict in
favor of both plaintiffs, but the district court granted judgment
n.o.v. in favor of Piro against William (although the court
affirmed the jury verdict in favor of Peter). From the analysis
set forth above, it is clear that a jury in William's case could
reasonably have found that this allegation by Piro was false
and defamatory. The question then is whether it was uttered


with reckless disregard for its truth or falsity.52


At trial and in his brief to this court, Piro admitted that he
did not comprehend the details of the business arrangements
involving Mobil, Samarco and Atlas. See Brief for Appellee
Piro at 10; Piro's testimony at Tr. 2899–2928. Indeed, he
testified that he had “never heard of Samarco” (Tr. 2899).
Since knowledge of those details was obviously crucial to
the judgment *840  **117  whether William Tavoulareas
breached his fiduciary obligation, Piro's acknowledgment of
ignorance was tantamount to an admission that in making
that charge he acted recklessly. When that is combined
with Piro's hostility to the Tavoulareases resulting from his
pending divorce, there was clear and convincing proof of
Piro's reckless disregard for truth or falsity.


VI. Conclusion


Great national issues are raised by the methods the majority
employs to justify its reversal of the jury verdict in this case.
By distorting the standards for applying j.n.o.v., the majority
produces an opinion based on truncated facts and incomplete
law. The outlandish refusal of the majority to consider the
article as a whole surfaces throughout its discussion of
defamatory meaning, falsity and actual malice. The majority
goes to great lengths to avoid imposition of any liability on
the Post—it whittles down the defamatory meaning of the
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article, stacks selective facts in an attempt to establish the
truth of a stripped-down version of the “set up” charge and
fails to acknowledge the clear and convincing evidence that
the Post published the article with reckless disregard for its
truth or falsity. In what it terms an “independent examination
of the whole record,” the majority ignores very substantial
amounts of testimony by credible witnesses, disregards facts
contradicting its conclusion and in effect substitutes its own
factual determinations for those obviously found by the
jury. Such methods greatly exceed a court's proper role
in independently reviewing libel judgments under the First
Amendment. If the majority's analysis is to be upheld in the
name of “independent review,” the Seventh Amendment right
to a jury trial and reexamination of facts according to the
rules of the common law will be obliterated. Is such evasive
analysis to be upheld as the standard for the future?


The proper course for a reviewing court is to defer to the jury's
factual findings and credibility determinations and reevaluate
only the legitimacy of the inferences the jury necessarily
drew in finding actual malice. The court then must determine
whether the facts and reasonable inferences therefrom amount
to clear and convincing evidence of reckless disregard for
truth or falsity. This is the independent review required
by Bose and the independent review conducted by this


opinion. The jury's verdict should be reinstated.53 I therefore
respectfully dissent.


All Citations


817 F.2d 762, 260 U.S.App.D.C. 39, 55 USLW 2503, 13
Media L. Rep. 2377


Footnotes
* Judge Scalia joined in the panel opinion and participated in the argument and conference en banc. He subsequently


became a Justice of the Supreme Court and as such, is not authorized to continue participation in an en banc case.
See 28 U.S.C. § 46(c).


** This listing of judges reflects only those active and senior circuit judges who were members of the Court eligible to sit
and not recused at the time these cases were argued before the Court, sitting en banc. Judges Buckley and Williams
participated in the consideration of a suggestion by appellant for further rehearing en banc, which the court denied by
order dated November 12, 1986. Judges Bork and Silberman have not participated in any aspect of this case.


1 The group also included an inactive member, Crown Prince Fahd's son, Mohammed.


2 We observe, however, that this belief was not universally shared. John Kousi, a lawyer who served as a Fairfield-Maxwell
executive and as a director of Samarco, called it a “phony argument,” and stated that Mobil had the same access to
inexpensive Greek crews and the like as Atlas. Transcript (Tr.) at 3081.


3 Tavoulareas had arranged for Peter to receive training from Mobil for a short period prior to beginning his duties at Lemos.


4 Peter was given a 25 percent share in Atlas when he joined and that interest was increased to 38 percent a few months
later. Emmanuel received a five percent share.


5 At trial, however, Mr. Warner explained the policy somewhat differently: “[W]e then isolated Tav from the decisionmaking.
Tav could involve himself in activities up to the decision level but he could not make that decision....” Record Excerpts
(RE) at 1464; see also Tr. at 1553–55, 4136, 4161–62.


6 Peter's and Emmanuel's testimony at trial strongly suggested that they offered (or intended to offer) Hoffmann a minority
equity interest in Atlas. Peter testified that 25 percent of Atlas' equity “was to be used to bring in people like Hoffman.” Tr.
at 2602–03. Emmanuel testified that Peter and he “offered Harmon Hoffmann a permanent position ... and also an equity
participation in our company.” Tr. at 2272 (emphasis added). Tavoulareas himself indicated at trial that Atlas became
Emmanuel's and Peter's company upon Comnas' departure, Tr. at 1835, but he also testified that Hoffmann had been
offered Comnas' share of Atlas stock, Tr. at 4151; see also RE at 2436. At any rate, it is undisputed that Hoffmann
rejected any offer to become a part owner of Atlas and returned to Mobil after six months. Tr. at 2273; see also RE at
2345 (“We [at Mobil] made H.F. Hoffmann ... available as an interim manager of Atlas.”) (emphasis added).


7 Later, when Golden's inquiries threatened to interfere with the development of the Post story, Tyler offered Golden credit
as a “special correspondent” if Golden would forego his independent activities. Golden accepted, but took no further part
in reporting or preparing the Post story. Because of Golden's limited involvement in the ultimate publication, the original
panel in this case affirmed the j.n.o.v. for Golden. 759 F.2d at 136–37, 165. The panel's opinion with respect to Golden
was upheld by this court en banc. 763 F.2d at 1481.


8 Post Chairman of the Board Katherine Graham was also named in the complaint, but the District Court dismissed her
from the action prior to trial, and the plaintiffs did not contest that ruling.
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9 Cf. Hutchinson v. Proxmire, 443 U.S. 111, 135, 99 S.Ct. 2675, 2688, 61 L.Ed.2d 411 (1979) (noting that Hutchison, held
to be a private figure, never participated in debate about public expenditures); Wolston v. Reader's Digest Ass'n, Inc., 443
U.S. 157, 168, 99 S.Ct. 2701, 2707–08, 61 L.Ed.2d 450 (1979) (noting that Wolston, a private figure, never participated
in debate about Soviet espionage).


10 Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976).


11 According to Tavoulareas, anonymous notes concerning Samarco and Atlas had been circulated to journalists and
government officials. Tr. at 1344–46.


12 Tavoulareas believed that Mobil was under no legal obligation to disclose this information. Tr. at 1882–83; cf. Firestone,
424 U.S. at 455, 96 S.Ct. at 966.


13 Admittedly, the Post was the first general circulation publication to discuss the most controversial aspect of the Mobil-
Samarco-Atlas deal—Peter's participation. We recognize that publications cannot “create their own defense by making
the claimant a public figure,” Hutchinson, 443 U.S. at 135, 99 S.Ct. at 2688, and that everything that is “newsworthy” is
not necessarily a public controversy, Wolston, 443 U.S. at 167, 99 S.Ct. at 2707. But no precedent requires that the first
newspaper to report on a pre-existing public dispute be held more strictly liable than less resourceful periodicals that hold
back and follow its lead. We decline to create such a precedent, which has nothing in law or logic to commend it.


14 The law of the District of Columbia prescribes substantially the same standard for granting a motion for judgment
notwithstanding the verdict. See, e.g., Washington Welfare Ass'n v. Poindexter, 479 A.2d 313, 315 (D.C.1984).


15 We note preliminarily that, in his testimony at trial, Tavoulareas indicated that the “set up” allegation was defamatory and
false because it wrongly suggested that his admitted involvement in Atlas matters was improper. Tr. at 4235–39, 5158–
62; see also Brief for Appellant at 4. He testified, and the jury reasonably could have found, that Mobil's conflict of interest
rules permitted Tavoulareas to “make recommendations” and “negotiate” regarding Atlas so long as he abstained from
“mak[ing] decisions.” Tr. at 4136, 4162. But, regardless of whether Tavoulareas' conduct squared with Mobil's ethical
norms at the time, the First Amendment grants the Post the absolute right to express its opinion about the propriety of
Tavoulareas' involvement in Atlas' matters. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 339–40, 94 S.Ct. 2997, 3006–
07, 41 L.Ed.2d 789 (1973); Ollman v. Evans, 750 F.2d 970, 974–75 (D.C.Cir.1984) (en banc), cert. denied, 471 U.S.
1127, 105 S.Ct. 2662, 86 L.Ed.2d 278 (1985).


16 The Post contends that Tavoulareas' “complaint did not allege such an implication, [that] no such implication was before
the jury, and this Court should therefore disregard it.” Brief for Appellee at 49. We need not dwell on this threshold
argument in light of our conclusion, as discussed below, that the proffered interpretation is unreasonable as a matter
of law.
The dissent would go even further and advance a different defamatory meaning, namely that “Tavoulareas misused Mobil
assets and his position as president to advance Peter in Atlas.” Dissent at 819. To a point, this position seems but a
reformulation of Tavoulareas' charge that the article is properly interpreted as suggesting Tavoulareas “set up” the entire
arrangement for Peter, a charge necessarily implicating a misuse of corporate assets.
But beyond this, the dissent now appears to be suggesting that the article alleges a breach of fiduciary duty and misuse
of corporate assets even accepting that the “set up” charge is limited to setting up Peter in Atlas. See Dissent at 820 n.
27 (characterizing “entire arrangement” as “separately defamatory”). This reading is infected with several fatal problems.
For one, this view, which the dissent trumpets as the “central defamatory meaning” of the article, has not been pressed
on appeal by Tavoulareas. Rather, as we have noted in text, Tavoulareas urges the “entire arrangement” view. We
should have thought it beyond peradventure that an appellate court in a defamation action should refrain from embracing
a defamatory interpretation of the underlying article that has not been pursued by the allegedly defamed individual.
But even if we address the merits of this argument, we both doubt the plausibility of the new interpretation and, more
importantly, quite frankly fail to see what it adds. As to plausibility, we point to the Peterson memorandum, which the
dissent champions as a strong, if not definitive, statement of the article's “true” meaning. Peterson, it will be recalled,
complained that the story lacked “a dollar-and-cents angle” and asked if “Mobil's shareholders los[t] anything.” RE at
2486. Thus, Peterson certainly missed what the dissent views as the article's “central defamatory theme.”
Moreover, characterizing Tavoulareas' underlying conduct as misuse of corporate assets, as the dissent would have us
do, rather than as nepotism, would seem to change nothing. Both labels refer to the same nucleus of alleged facts, and, as
we hold below, those facts are true. Tavoulareas did “set up” Peter in Atlas, and whether one characterizes his activities
toward that end as misuse of corporate assets or nepotism is of no consequence. Indeed, the passage of the original
panel opinion quoted by the dissent equates misuse of assets with nepotism. See Dissent at 820 n. 27 (quoting 759 F.2d
at 111). As far as we can discern, the dissent's real complaint is that Tavoulareas' actions, although nepotistic, were taken
with the intent to benefit Mobil and therefore were not an abuse of corporate position. See Dissent at 819 n. 23. But as we
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have already noted, the Post has the absolute right to express its opinion on the propriety of Tavoulareas' involvement
in Atlas' affairs. See supra note 15. Accordingly, because we find no independent substance to the dissent's “central
defamatory meaning,” we will treat this case as it has been litigated by the parties, see Brief of Appellant at 26; Brief of
Appellees at 49–51, namely, that the alleged wrongdoing lay in engineering the entire corporate arrangement for Peter's
benefit. Therefore, to the extent that specific items from the record are employed by the dissent to buttress its “central
defamatory meaning” theory, we will treat them as if they were employed to support Tavoulareas' theory of the case.


17 We similarly reject Tavoulareas' other interpretation of the “set up” allegation. Specifically, he claims that “[t]he article was
quite explicit about what it meant by the ‘set up’ charge—that plaintiff had personally urged Comnas to bring in his son.”
Reply Brief for Appellant at 13 n. 12; see Brief for Appellant at 20. Tavoulareas fails to explain why a reasonable reader
would conflate the “set up” allegation with the “personally urged” allegation also contained in the article. The phrase “set
up” appears as the key language in both the story's headline and lead sentence; it succinctly expresses the nepotism
theme contained in the entire article. In contrast, the “personally urged” allegation first makes its appearance well into the
article, in the twenty-third paragraph, along with a number of other factual allegations supporting the general averment that
Tavoulareas “was involved personally in several key decisions and actions relating to Atlas.” ¶ 20. The article expressly
relates—indeed in the very next sentence—that the “personally urged” allegation was denied by Tavoulareas, whereas all
the other supporting facts were reported as undisputed. Moreover, Tavoulareas concedes that the truth of the nepotism
charge does not depend on whether he had expressly asked Comnas to take Peter in as a partner in Atlas. Tavoulareas
and his witnesses testified at trial that his position as president and chief operating officer of Mobil may have inspired
Comnas to offer Peter a position in Atlas in the hope that such a favor might secure business from Mobil. See Tr. at
1295–96, 1455, 1516, 1648; cf. Brief for Appellant at 20. It would be unreasonable, we believe, for a reader to mistake the
story's central and unequivocal “set up” allegation for the secondary and expressly equivocal allegation that Tavoulareas
“personally urged” Comnas to hire Peter.
The dissent suggests that we have embraced a “divide and conquer” strategy in this respect, urging in particular that the
“personally urged” statement may have been published with actual malice. Dissent at 825–26 & n. 33. For the reasons
already stated, we find it impossible under the circumstances here to conclude that, even if false, the statement was
published with actual malice where, among other things, Tavoulareas' denial of the charge appeared in the very next
sentence. Under the well-settled standards described in the text, see infra pp. 789–90, this statement falls woefully short
of the daunting requirements of actual malice.


18 See also ¶ 4 (Mobil “provided Atlas with office space”); ¶ 5 (Mobil “creat[ed] work for Atlas at a time when the shipping
industry was severely depressed”); ¶ 79 (Tavoulareas “intervened” in Atlas after Comnas and Peter had disputes); ¶ 82
(“Tavoulareas dispatched one of his senior shipping executives, Herman [sic] F. Hoffmann, to London to help run Atlas”).


19 See Washington Post v. Chaloner, 250 U.S. 290, 293, 39 S.Ct. 448, 448, 63 L.Ed. 987 (1919) (“A publication claimed
to be defamatory must be read and construed in the sense in which the reader to whom it is addressed would ordinarily
understand it.”); W.P. Keeton, D. Dobbs, R. Keeton & D. Owen, Prosser and Keeton on The Law of Torts, § 111, at 780,
782–83 (5th ed. 1984) (“No mere claim of the plaintiff can add a defamatory meaning where none is apparent from the
publication itself ... and it remains a question for the court whether the meaning claimed might reasonably be conveyed.”)
(footnote omitted); L. Eldredge, The Law of Defamation, § 9, at 4–45 (1978).


20 The article itself repeatedly refers only to Atlas when discussing Tavoulareas' role: “provide[ ] Atlas with office space,” ¶ 4;
“create work for Atlas at a time when the shipping industry was severely depressed,” ¶ 5; “force[ ] the resignation in 1975
of ... Comnas, who had been recruited a year earlier by Tavoulareas to set up Atlas,” ¶ 24; “Tavoulareas dispatched ...
Hoffman to London to help run Atlas,” ¶ 82. Passages such as these, focused only on Atlas, in no way suggest that
Samarco was created to benefit Peter. When the article does turn to the formation of Samarco, it offers the following
discussion:


“The initial invitation from the Saudis was turned down ... consistent with our normal policy of providing our own
transportation and not permitting preference shipping,” Mobil said last week.
But Mobil officials said they subsequently perceived a greater threat from preference shipping. Sources said Mobil
then dispatched two negotiators to Jeddah in Saudi Arabia to push Mobil as a partner. One of the negotiators was
Mobil's Mideast agent, W. Jack Butler, and the other was the Greek shipping executive, Comnas, who was recruited
personally by Tavoulareas to advise Mobil on how to set up an independent shipping concern.


¶¶ 50–51. Surely the reporting of Mobil's own explanation for its entry into Samarco, along with the names of Mobil's
negotiators with the Saudis, provides not the slightest support for an interpretation that the entire Mobil-Samarco-Atlas
arrangement was “set up” for Peter.
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21 The dissent maintains that the words of the article suggest by “innuendo” that the entire Samarco arrangement was
crafted by Tavoulareas for Peter's benefit. Dissent at 825. “Innuendo,” however, is a common law term of art that refers
only to defamatory implications that depend upon the recipient reading in an extraneous fact (the “inducement”). See
Restatement (Second) of Torts § 563(f). What the dissent really means, it seems, is not that the article's defamatory
meaning depends on extrinsic circumstances, but rather that the juxtaposition of facts, nondefamatory and true in
themselves, gives rise to the broader defamatory meaning urged by Tavoulareas. While it cannot be gainsaid that
defamation can be subtly implied as well as directly stated, that sensible proposition lacks force where, as here, the charge
is direct and straightforward, trumpeted in the opening paragraph (“Mobil Oil Corp. president William P. Tavoulareas set
up his son five years ago as a partner in a London-based shipping management firm.”) and featured in the story's headline
(“Mobil Chief Sets Up Son In Venture”). The thrust of the piece is that Peter was young and inexperienced in the shipping
business, and that his meteoric rise to partnership in Atlas was an act of favoritism. That theme appears throughout the
article, in chronicling Peter's becoming “an overnight success” and maintaining “a highly affluent lifestyle,” ¶ 6; in reporting
that the SEC has reopened its investigation into the role Mobil's president played in his son's partnership in Atlas, ¶ 18; in
recounting the specific factual allegations of Tavoulareas' personal involvement in matters pertaining to Atlas, ¶¶ 20–26;
in recounting Kousi's observation that “[a]t his age, [Peter] wasn't a genius, nor was he terribly experienced in shipping,”
¶ 28; in recounting Dr. Piro's comment that Tavoulareas “expressed his interest ... as ‘giving Peter a little nudge to get
him along,’ ” ¶ 29; and in describing Peter's educational and work experience, ¶¶ 30–31. Indeed, the dissent's charge
of defamation by “implication,” in the face of the straightforward charge of nepotism unabashedly pursued throughout
the article, falls prey to the dissent's own oft-repeated criticism of “failing to consider the article as a whole.” See, e.g.,
Dissent at 820.


22 Even if the cited memoranda were relevant to the pure legal question of whether the article can reasonably be read
to convey the alleged implication, we would find them inherently ambiguous and of little probative value. For example,
Tavoulareas makes much of Tyler's statement that “[o]ur story does show that Mobil's decisions in this case were not
made for the traditional business reasons, or for the reasons stated by Mobil.” RE at 2489. But Tavoulareas fails to
note that Tyler also wrote the following: “[T]he story doesn't say that the formation of Atlas and Samarco was a bad
business decision that cost Mobil's shareholders money. It doesn't need to say that in order to be a good story.... [W]e
have essentially said that it was not a big surprise that in the wake of the embargo there would be fear in the oil industry
that the Saudis would extend their influence to shipping.” RE at 2489–90. It is entirely possible that Tyler's views in the
memorandum—expressed in reaction to criticism from another Post employee—reflected his own personal views, but
not the facts that made it into the November 30 article. Cf. RE at 2490 (“[H]opefully we will learn more about all this after
we get our initial effort into paper.”).


23 The dissent also contends that our ruling is at war with this court's decision in McBride v. Merrell Dow and
Pharmaceuticals, Inc., 717 F.2d 1460 (D.C.Cir.1983). Not true. McBride was a defamation action brought by a doctor
who served as an expert witness in a tort suit against a magazine that reported on the trial. In that case, we accepted the
contention that one of three allegedly defamatory statements could possibly bear a defamatory meaning; at the same
time, we rejected the contention that two others had any defamatory import at all. McBride thus concerned the question
whether the very different statements at issue in that case could support any defamatory meaning at all. The dissent's
comparison of McBride to the instant case is, in consequence, unhelpful. In this case, we have found the “set up” charge
to be defamatory; the dispute is over the sweep of the statement. We reiterate: Let there be not the slightest doubt
that we accept the proposition that the “set up” statement defames Tavoulareas by charging him with nepotism. The
dissent, in contrast, insists that the statement sweeps more broadly, charging Tavoulareas with setting up the entire
Mobil-Samarco-Atlas arrangement solely for Peter's benefit. Thus, the specific holding of McBride—that one of three
statements could bear some defamatory meaning—does not bear upon, much less resolve, which of two defamatory
meanings the statement in our case bears.
Moreover, it would twist McBride unconscionably to suggest that it stands for the remarkable proposition that courts must
always find a defamatory meaning or, more precisely, embrace the most sweeping defamatory meaning in a challenged
statement. Indeed, in accepting the possible defamatory meaning of one of three statements in that case, the court
warned that it was “troubled” by such libel suits and did not want its holding to be construed as “license to harass.” Id.
at 1461. We therefore suggested that the District Court “proceed upon remand in a manner that will minimize, so far
as practicable, the burden a possibly meritless claim is capable of imposing upon free and vigorous journalism.” Id. at
1461–62. Thus, both the specific holding and the “general tone,” as it were, of McBride provide slim support indeed for
the dissent's sweeping interpretation of the “set up” charge.
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24 First, the dissent cites a cartoon from the Service Union Reporter “depicting William as an indulgent father giving some
Mobil ships to Peter ‘to play with.’ ” Dissent at 819 n. 25. Although this cartoon clearly suggests that Peter's position
in shipping management was nepotistic, it indicates nothing about Samarco. Indeed, it is entirely consistent with the
interpretation which we hold to be legally correct. Moreover, this cartoon was accompanied by an article. See Plaintiff's
Trial Exhibit 551. This Service Union article essentially recounts the substance of the two Post stories, noting that “William
Tavoulareas set up his son five years ago as partner in a London-based shipping-management firm.” The Service Union
Reporter thus clearly supports our interpretation of the November 30 article.
The dissent also points to the trial testimony of a former Commissioner of the Internal Revenue Service. Dissent at 819
n. 25. However, nothing in this testimony suggests that the former Commissioner embraced the view that the entire
Mobil-Samarco-Atlas arrangement was “set up” for Peter; indeed, nothing in any way indicates he adopted any particular
interpretation of the article. The use of the term “corporate incest” adds nothing. The dissent cannot in good conscience
twist such a general descriptive phrase into an endorsement of a particular view.


25 The very portion of the Post 's closing argument that the dissent quotes specifically states that Tavoulareas had a “good
business reason to go into the Samarco venture”; saw “a good business reason to have an independent ship management
firm”; and “took advantage of those good business reasons to see to it that his son, Peter, was set up for the rest of
his life.” Dissent at 822–23 (quoting Tr. 4491–92). This passage certainly seems to be reading the article to say that
Peter was set up in Atlas, not that the entire Mobil-Samarco-Atlas arrangement was set up for Peter. The fact that the
Post 's counsel, in the heat of closing argument, later utters the words “Samarco was set up” in describing the series of
transactions that led to the entire arrangement in no way indicates that Samarco was set up for Peter. Indeed, in the very
same passage, the Post 's counsel acknowledges there were “good business reasons to go into the Samarco venture.” Id.
There is thus no departure by the Post from its theory of the case at trial, as the dissent would have it. See Dissent at 822.


26 The follow-up story published by the Post characterizes the article that is the focus of this lawsuit as “describing the
involvement of Mobil's president in setting up his son as a partner in Atlas Maritime Co. and thereafter participating in
several key decisions that enhanced his son's position and ensured the firm's success.” Wash. Post, Dec. 1, 1979, at A3,
reprinted in Supplemental Brief for Appellees, App. at 14. This same interpretation—that Tavoulareas “set up” Peter in
Atlas—has consistently been advanced by the Post throughout this litigation. See, e.g., Tr. 133–36 (opening argument);
Transcript of Oral Argument at 27 (Feb. 10, 1984) (argument before original panel).


27 We also reject Tavoulareas' suggestion that the SEC's decision not to take enforcement action against him precludes
us from considering record evidence of the truth of the Post story. Brief for Appellant at 17a–17b. The lack of SEC
enforcement action does not suggest, much less prove, that the SEC sanctioned his conduct. Cf. Heckler v. Chaney,
470 U.S. 821, 105 S.Ct. 1649, 84 L.Ed.2d 714 (1985). For example, the SEC may have let the matter drop only because
SEC officials disagreed over whether the Commission's then-existing rules unambiguously required full disclosure
of relationships involving children not living in the same household. See Securities Laws and Corporate Disclosure
Regulations, 1982: Hearings Before the Subcommittee on Oversight and Investigations of the House Committee on
Energy and Commerce, 97th Cong., 2d Sess. 261–62 (1982) (testimony of Stanley Sporkin, former Director of SEC
Enforcement Division).


28 Tavoulareas also testified that he spoke across the Atlantic by telephone to Peter virtually every day. Tr. at 1463, 1608.


29 Specifically, the dissent enumerates four items of “crucial” evidence that we are charged with omitting. The first body
of evidence is employed to suggest that Mobil in the abstract, with Tavoulareas merely executing Mobil's will, was
responsible for recruiting Comnas. The dissent reaches this idealized but baseless vision of corporate life at Mobil utterly
without regard to Tavoulareas' own testimony. By Tavoulareas' account, it was he, Tavoulareas, Mobil's Mr. Inside and
architect of the Saudi strategy, who recruited Comnas, not Mobil's Mr. Outside, Rawleigh Warner, or one of Tavoulareas'
underlings. Moreover, the context of the specific statement cited by the dissent, Warner's “absolute natural” exclamation,
makes it clear that Warner was merely reacting to Tavoulareas' statement that Mobil was soon to join Samarco and
that Comnas was likely to be tapped to manage Samarco's ships, not making a decision on behalf of Mobil to employ
Comnas. See Tr. at 1514–15. Second, while we credit Warner's general testimony that Tavoulareas did nothing to further
Peter's career in Atlas, we also, not surprisingly, accept Tavoulareas' own lengthy testimony as to his own, specific
activities on behalf of Atlas, which we recount in the text that follows. See also supra p. 784 (quoting Tr. at 1534). In
crediting Tavoulareas' own statements we are not, as the dissent accuses, Dissent at 826 n. 35, invading the jury's
function because we also accept Warner's testimony, which does not contradict Tavoulareas'. Indeed, the four-thousand
page transcript admits of one and only one reading—during his tenure at Mobil, Tavoulareas was firmly in control of the
affairs of day-to-day management, including the Samarco-Atlas arrangement. The record is crystal clear that Tavoulareas
took credit for recruiting Comnas, and not one shred of evidence is to the contrary. As to the third item of evidence,
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Tavoulareas' testimony that he counselled Peter not to leave Lemos, this fact, which we credit, obviously says nothing
about what Tavoulareas did with respect to Peter's future once his 24–year old son, fresh from business school, decided
to embark on the venture with George Comnas. There is nothing in logic or common sense to suggest that a dutiful father
would not assist his son in a venture even if the son had been counselled not to leave his then-present post. Fourth, the
dissent's plaudits concerning Tavoulareas' abiding by Mobil's conflict of interest policies are of dubious validity inasmuch
as it is undisputed that Mobil's board was informed that Tavoulareas would not be involved at all with Atlas matters, a
representation that was not borne out by subsequent events, as we discuss in due course.


30 We observe that it was in March 1975 (one month before his Mobil-engineered departure) that Comnas was first informed
of Mobil's dissatisfaction with his performance. That visit to the woodshed occurred in a meeting with Tavoulareas and
Paul Wolfe. The meeting was held in Tavoulareas' office. Tr. at 1329; cf. 567 F.Supp. at 658 (testimony of Lewis Lapham,
an outside director of Mobil, that “he did not believe that [Tavoulareas] played a personal role in Atlas”).


31 Although Mr. Warner took the ultimate responsibility for the decision to encourage Comnas to depart, a point emphasized
by the dissent, Dissent at 826–28. Warner testified without contradiction that at that April meeting in Tavoulareas' office
“every one of us simultaneously and individually reached [the] conclusion [that Comnas had to be removed].” Tr. at
1534. A decision made in Tavoulareas' office with Tavoulareas participating can scarcely be characterized, as the dissent
would, Dissent at 827, as non-involvement by Mobil's president in Atlas-related decisionmaking.


32 Atlas later reimbursed Mobil for Comnas' salary pursuant to Tavoulareas' decision that Atlas would have to pick up the
tab if Comnas failed to perform satisfactorily for Mobil. Tr. at 1340.


33 The dissent does not realistically draw the foregoing facts into question. Rather, our colleague basically resorts to name-
calling, accusing us of “mischaracter[izing]” Tavoulareas' undisputed, detailed involvement in Atlas. See Dissent at 827.
The gravamen of the dissent's complaint in this respect seems to be that Tavoulareas' hands-on approach vis-a-vis Atlas
was consistent, as the dissent sees it, with Mobil's conflict of interest policy. But that is neither here nor there; the question
is whether the Post reported the truth when it laid the “set up” charge at Tavoulareas' feet, regardless of whether his
multifarious activities concerning Atlas comported with Mobil's internal code of conduct. See also supra note 15.
We note that, because plaintiff's proof of falsity was inadequate to sustain a favorable jury verdict under a preponderance
of the evidence standard, we need not decide whether public figures are required to show falsity by clear and convincing
proof. Compare Firestone v. Time, Inc., 460 F.2d 712, 722–23 (5th Cir.) (Bell, J., specially concurring) (expressing view
that clear and convincing proof standard applies to issue of falsity vel non ), cert. denied, 409 U.S. 875, 93 S.Ct. 120,
34 L.Ed.2d 122 (1972) with Goldwater v. Ginzburg, 414 F.2d 324, 341 (2d Cir.1969) (expressing contrary view), cert.
denied, 396 U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970).


34 Tavoulareas also points to allegations in the Post article regarding possible SEC violations as false and defamatory. But,
as the original panel unanimously concluded, those allegations are not properly before us as a basis of liability because
they were not specifically pleaded as libelous. 759 F.2d at 127, 150 n. 8.


35 Even if Tavoulareas were falsely defamed by the “dispatch” allegation, the evidence in the record supporting that
allegation clearly precludes any inference of actual malice. It was uncontroverted at trial, and not disputed on appeal, that
Dr. Piro told Tyler that he had personally heard Tavoulareas tell Mobil vice president Everett Checket “that he had sent
Hoffmann over to Atlas after Comnas had left to kind of get it in shape.” Tr. at 3720–21. But cf. infra note 54 (discussing
Checket's failure to recall such a conversation). Tyler was skeptical of Piro as a source in light of his estrangement from
the Tavoulareas family, but the article clearly noted both that Piro was a source for the “dispatch” allegation and that he
was estranged from the Tavoulareas family. Moreover, Tyler did not rely solely upon Piro; indeed, Mobil itself gave the
Post reason to believe Piro's eyewitness account of Tavoulareas' alleged statement to Checket. Mobil's prepublication
letter to Tyler admitted that “Mr. Tavoulareas played a personal role in arranging [Comnas'] departure” and suggested
that Tavoulareas was similarly involved in the ensuing decision to send Hoffmann to Atlas. RE at 2341, 2345. And, as
we have noted, Tyler had abundant evidence before him that Tavoulareas often played a prominent role in Atlas matters.
There can be no doubt that the Post 's description of Hoffman's dispatch was “ ‘one of a number of possible rational
interpretations' of an event ‘that bristled with ambiguities' and descriptive challenges for the writer.” Bose, 466 U.S. at
512, 104 S.Ct. at 1966 (quoting Time, Inc. v. Pape, 401 U.S. 279, 290, 91 S.Ct. 633, 639, 28 L.Ed.2d 45 (1971) ).


36 We examine the reasonableness of the jury verdict in light of the “serious doubt” test, which imposes a less onerous
burden on defamation plaintiffs than the other, disjunctive prong of the actual malice standard, knowledge of falsity.


37 Contrary to Chief Judge Wald's charge in her concurring opinion, see Concurring Opinion at 805-06, we conduct the
requisite independent review in this case without relying on Bose to permit a greater intrusion into the jury function than
would ordinarily be permissible under traditional j.n.o.v. standards in defamation cases. The “rigorous scrutiny” that Chief
Judge Wald detects in our analysis, see id. at 804, derives not from an application of some possible additional and more
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intrusive form of independent review sanctioned by Bose, but from an application of both the settled and universally
accepted principle of careful appellate review in defamation cases, see Sullivan, 376 U.S. 254, 84 S.Ct. 710, St. Amant,
390 U.S. 727, 88 S.Ct. 1323, and the exacting requirement of clear and convincing evidence. Thus, the rigorous scrutiny
we have used, derived as it is from Sullivan itself, as well as St. Amant, existed long before Bose and the ensuing dispute
over its interpretation. We have been careful throughout to unswervingly apply the Sullivan-St. Amant standard, nothing
more, nothing less.


38 At trial, plaintiffs attacked Tyler for crediting the Subcommittee staff interview since Comnas was not placed under oath.
But there is not a shred of evidence that that factor gave Tyler or the Post editors any pause, nor can we divine why a
reasonable jury would infer that it did. Cf. Tr. at 3958; 18 U.S.C. § 1001 (generally prohibiting false statements to the
Government). Plaintiffs had every opportunity to cross-examine Stockton and took advantage of that opportunity, but did
not even attempt to establish that the procedure of conducting an interview sans oath was unorthodox or inconsistent
with the Subcommittee's customary procedures.


39 Kousi testified that he once heard a “reference” to Comnas “having been involved in a scandal in Italy” concerning
overpricing for crude oil when Comnas worked for Exxon, but he could not remember who made the “reference” or what
Comnas was alleged to have done. Tr. at 3176, 3177. Moreover, Kousi never testified that he told Tyler of this rumor.


40 Although Tyler had been told by Kousi that Comnas' management of Atlas “wasn't as good as [his] credentials said he
would be” and that Comnas turned out to be a “mistake,” Tr. at 850, he was also aware that Comnas had been retained
by Mobil as a consultant after he left Atlas.


41 The dissent argues that the Post “knew that Comnas was not trustworthy” because “Piro had told Tyler of previous
fraudulent scandals in which Comnas was involved.” Dissent at 828 (emphasis in original). But in virtually the next breath,
the dissent concludes that Piro is “unknowledgeable” and “ignorant.” Id. at 832–33. We cannot help observing that the
dissent thus places itself in the anomalous position of contending that it was indicative of actual malice for the Post not to
rely on an “unknowledgeable” source. The dissent compounds its error by blithely ignoring the specific indicia of Comnas'
reliability—based on uncontroverted evidence in the record—which were before Tyler in preparing the article, not the
least of which was Tavoulareas' own testimony before the SEC. See supra pp. 790–92. The dissent also chooses to
ignore Mobil's own prepublication silence about the supposedly dark character of Comnas, which is all the more odd in
light of Mobil—through Tavoulareas—and Comnas having been business bedfellows after Comnas' Exxon contretemps.


42 Both Tavoulareas and the dissent, in complaining about the Post ' s failure to introduce Comnas' deposition, refuse
to acknowledge that at trial Tavoulareas took the position that Comnas' deposition should be excluded from evidence
because it was incomplete due to objections interposed by Congressional counsel. Tr. at 3729.


43 We recognize that each individual piece of evidence cannot fairly be judged individually against the standard of clear and
convincing evidence. Plaintiffs are entitled to an aggregate consideration of all their evidence to determine if their burden
has been met. Even upon consideration and aggregation of all of Tavoulareas' asserted evidence of actual malice, see
supra pp. 790–93, infra pp. 795–98, however, we conclude that he has failed to surmount the “clear and convincing”
evidentiary obstacle.


44 The dissent suggests that the Peterson memorandum could logically encompass the “personally urged” allegation.
Dissent at 830–31. This, in our view, is an unreasonably strained interpretation of the memorandum. The “impossible
to believe” passage expressly relates to the “scheme” being set up by Tavoulareas, which we believe could only mean
the entire Samarco-Atlas arrangement or, more naturally, the setting up of Peter in the arrangement. Nothing in the
broad, impressionistic memorandum authored by an editor unsteeped in the facts of this complex corporate arrangement
suggests any doubt about the accuracy of a specific event chronicled in the article. And we again note that the “personally
urged” statement in the piece itself was coupled with a statement of Mobil's written denial of that charge, an even-handed
approach that scarcely bespeaks the presence of actual malice.


45 The danger of admitting ill-will or bad-motive evidence is that the jury will mistakenly hold the defendant liable for his
attitude toward the plaintiff rather than his attitude toward the veracity of his statements concerning the plaintiff. If the
trial judge nonetheless determines in his or her sound discretion that such evidence should be admitted under Federal
Rule of Evidence 403, the judge must seek to minimize the danger of unfair prejudice. Cf. Westmoreland v. CBS, Inc.,
596 F.Supp. 1170, 1172 n. 1, 1178 (S.D.N.Y.1984).


46 “Seven Sisters” is a colloquial term to describe the seven largest oil companies.


47 Cf. In re Network Coverage of the Democratic National Convention, 16 F.C.C.2d 650, 658 (1969) (“[W]e [the FCC] are
not passing judgment on the quality of the networks' coverage. It is the role of the public, critics, and students of the mass
media, either to comment or be critical with regard to such matters.”).
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48 Woodward testified that he used the term “holy shit story” to describe a kind of story he was looking for from his reporters.
According to Woodward, the term “came from coverage of the Watergate story” and his own reaction to hearing the
courtroom admission of one of the defendants charged with the Watergate break-in that he had previously worked for
the CIA. Tr. at 3952.


49 In reaching this holding we remain well within the parameters of review that we marked out at the beginning of this
analysis. See supra pp. 775–78. Under traditional j.n.o.v. standards, we are required to credit all “permissible inferences”
that may have been drawn in plaintiff's favor. See, e.g., Alioto v. Cowles Communications, Inc., 519 F.2d 777, 780 (9th
Cir.), cert. denied, 423 U.S. 930, 96 S.Ct. 280, 46 L.Ed.2d 259 (1975), quoted in Supplemental Brief for Appellant at 8. In
our view, an inference of “reckless disregard” drawn from evidence of managerial pressure to produce high-impact stories
is not permissible. As we state in the text, we believe such an inference is permissible only where there is evidence of
distorting pressure—that is, some showing of pressure for high-impact stories without regard for accuracy.


50 The dissent suggests that our position is at odds with the Post, contending that the Post conceded the point that
pressure to produce high-impact stories is some evidence of the reckless publication of the defamatory falsehoods against
Tavoulareas. Dissent at 54. Our reading of the Post 's position, however, suggests substantial alignment with our express
holding. First, the Post argues that “evidence that a newspaper engages in investigative reporting, even ‘high-impact’
or ‘hard-hitting’ investigative reporting, is an entirely inappropriate consideration in imposing liability for defamation.”
Supplemental Brief for Appellees at 28 (footnote omitted). Next, the Post states that “ ‘excessive pressure’ brought to
bear upon a reporter to come up with a ‘sensationalistic’ story” may be a relevant consideration in determining “whether
that reporter published a ‘calculated falsehood.’ ” Id. Pressure that is “excessive,” as we read the Post 's suggested
standard, is not merely “heavy” or “intense” pressure to produce high-impact stories, but rather pressure to produce such
stories without regard for their truth.


51 For example, Tavoulareas asserted that the Post acted with constitutional malice in excluding from the article the favorable
comments of Lewis Lapham, an outside director of Mobil, that “the Mobil board of directors consistently reviewed the
relationship between Mobil and Atlas and the board was completely satisfied with all aspects of it” and that “he did not
believe that plaintiff played a personal role in Atlas.” 567 F.Supp. at 658; see Supplemental Brief for Appellant at 25;
Brief for Appellant at 15, 42. As Judge Gasch observed, however, the article “did include at least three paragraphs that
conveyed almost everything that Lapham had said.” 567 F.Supp. at 658. More fundamentally, the Post had good reason to
discredit Lapham's comments in light of the overwhelming evidence of Tavoulareas' actual role, known to the newspaper
before publication but presumably unknown to Lapham. In light of Tavoulareas' admitted involvement in Atlas matters,
it is remarkable that he would now invoke the statements of an outside director who, like Borch and Williams, was likely
led to believe, erroneously, that Tavoulareas had entirely divorced himself from those matters. Tr. at 3550, 3588–89.


52 Absence of deadline pressure has been found relevant in actual malice inquiries only to negate defendants' excuses
for inadequate investigation of their stories. See, e.g., Goldwater v. Ginzburg, 414 F.2d at 339. No such situation is
presented here.


53 Tavoulareas does not contest and we assume, without deciding, that Piro, a nonmedia defendant, is protected by the
Sullivan standard of actual malice when sued by a public figure.


54 Piro told Tyler and Golden that he overheard Tavoulareas telling Everett Checket that he (Tavoulareas) had dispatched
Hoffmann to Atlas. Tr. at 3720–21. Checket testified that he did not “recall” such a conversation. Tr. at 2847. (He did not
flatly deny that the conversation had occurred, although his answer to the four preceding questions on other subjects
had been an unequivocal, “Never.” Tr. at 2846–47.). Even if Piro's testimony is disbelieved, there is no evidence that Piro
knew that his statement was false or recklessly disregarded the probability that it was false.


55 Moreover, even if the Lemos job allegation were defamatory, the record falls far short of providing clear and convincing
evidence that the statement was made with actual malice. Indeed, Tavoulareas' own testimony before the SEC was that
he had played no role in getting Peter the job but that “Lemos ... was a personal friend” and “must have known [Peter]
was my son.” RE at 2414.


1 The majority states that it “conduct[s] the requisite independent review in this case, without relying on Bose....” Maj. op. at
789 n. 37 (emphasis in original). Under this pre-Bose form of independent review, the majority explains, reviewing courts
in defamation cases have traditionally “carefully and independently reviewed findings of fact and rejected jury verdicts
when all favorable inferences did not constitute clear and convincing evidence of actual malice.” Maj. op. at 778.


2 Although the issue in Bose was the standard of review to be applied to a trial court's determination that a statement was
made with actual malice, the Court indicated that its holding applied to review of a jury verdict as well: “[T]he rule of
independent review assigns to judges a constitutional responsibility that cannot be delegated to the trier of fact, whether
the factfinding function be performed in the particular case by a jury or by a trial judge.” 466 U.S. at 501, 104 S.Ct. at
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1959; see also id. at 508 n. 27, 104 S.Ct. at 1964 n. 27 (Court announced rule of independent review in New York Times
v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), in which it was reviewing a state court judgment entered
on a jury verdict).
In his dissenting opinion in Bose, Justice Rehnquist argued that review of a jury verdict “presented the strongest case
for independent fact-finding by this Court:”


The fact-finding process engaged in by a jury rendering a general verdict is much less evident to the naked eye and thus
more suspect than the fact-finding process engaged in by a trial judge who makes written findings as here. Justifying
independent review of facts found by a jury is easier because of the absence of a distinct “yes” or “no” in a general
jury verdict as to a particular factual inquiry....


466 U.S. at 518 n. 2, 104 S.Ct. at 1953 n. 2 (Rehnquist, J., dissenting).


3 See Bose, 466 U.S. at 514 n. 31, 104 S.Ct. at 1967 n. 31 (“only those portions of the record which relate to the actual
malice determination must be independently assessed”).


4 According to a leading commentator, the Supreme Court held in Bose that
[a]n appellate court cannot content itself with accepting the results of “reasonable” application of admittedly correct
legal norms to the historical facts. The court's responsibility is to scrutinize the record and marshal the evidence to see
if it yields the characterization put on it by the court below.


Monaghan, Constitutional Fact Review, 85 Colum.L.Rev. 229, 242 (1985) (footnote omitted).


5 This reading of Bose is consistent with the Supreme Court's discussion of the evidence of actual malice in that case.
The Court accepted the district court's finding that a statement in the review challenged as libelous was an inaccurate
description of what the engineer who prepared the report on which the review was based had actually perceived, but
it rejected the district court's inference from this evidence that the engineer “must have realized the statement was
inaccurate at the time he wrote it.” 466 U.S. at 512, 104 S.Ct. at 1966.


1 I rely throughout on a concise paper prepared for the Federal Judicial Center describing why and how separate, seriatim
verdicts were obtained from the jury in Sharon v. Time, Inc., No. 83–4660 (S.D.N.Y.) (Jan. 16, 1985: defamatory nature
of publication), (Jan. 18, 1985: falsity), (Jan. 24, 1985: actual malice). See Sofaer, Jury Management in Sharon v. Time,
Inc. (Sept. 15, 1985).


2 Some “instruction” might come from counsel rather than from the judge. In Westmoreland v. CBS, No. 82–7913 (S.D.N.Y.,
settled and dismissed Feb. 18, 1985), Judge Pierre N. Leval allowed counsel an opportunity to address the jury from
time to time during the 62–day course of the trial. These “int-sums” were limited to a total of 120 minutes for each side.
The lawyers had each used about 100 minutes in int-sums, averaging about two and a half minutes each, by the time
the case was settled. Counsel used the int-sums to “explain the significance, strength, or weakness of proof; to point
out confirmation or contradiction of other evidence; to introduce new themes; to respond to opposing arguments; and to
challenge the adversary's ability to prove his contentions.” Leval, From the Bench: Westmoreland v. CBS, 12 Litigation
7, 66 (1985). Although Judge Leval acknowledged that both the integrity of counsel and the vigilant control of the judge
were necessary to prevent abuse of this system, see id. at 66, he found it a very useful way to keep the jury on track
during the course of the long and complex Westmoreland trial. See id.
An additional technique adopted by Judge Leval in that case may also be useful in reducing jury confusion. The judge
put a limit on the total number of hours each side could use to present its case, including both direct examination or
introduction of evidence and cross-examination. This approach left the lawyers with complete control over how the time
was allocated. See id. at 7–8. The lawyers in the Westmoreland case believed that they had “tried their case better as a
result of the time limit, and that [trial time] was shorter by a half than it would have been.” Id. at 8. And the jury was spared
the burden of attending to and remembering an even greater quantity of evidence put in over a longer period of time.


3 See Parker, Free Expression and the Function of the Jury, 65 B.U.L. Rev. 483, 550–56 (1985) (maintaining that “[c]ases
involving free expression are precisely the type of cases that demand the use of general verdicts with interrogatories
of rule 49(b)”).
Objections to special jury findings center on their use in run-of-the-mine cases in which strict application of the rules of
law is widely viewed as inconsonant with popular conceptions of “substantial justice.” See, e.g., 9 Wright & Miller, Federal
Practice and Procedure § 2503 (1971); James, Sufficiency of the Evidence and Jury-Control Devices Available Before
Verdict, 47 Va.L.Rev. 218, 246–48 (1961); cf. 374 U.S. 865, 867–68 (1963) (Justices Black and Douglas oppose Rule
49 because it allows judges “to weaken the constitutional power of juries”). Compare Morris v. Pennsylvania R.R., 187
F.2d 837, 840–41 (2d Cir.1951) (declaring that courts should use special verdicts only with “discrimination and foresight”)
with id. at 843 (Frank, J., concurring) (advocating frequent use of special verdicts contrary to the wishes of “those who
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appear to esteem the [jury] system, just because it gives rein to the passional element of our nature”) (quoting Skidmore
v. Baltimore & O.R.R., 167 F.2d 54 (2d Cir.1948) (Hand, J., concurring)).


4 The trial judge in Sharon v. Time, Inc., Abraham D. Sofaer, reported the cooperation of counsel in allowing the jury to
have with them during their deliberations detailed instructions on the actual malice issue as well as a jury verdict form
which “took the jury step by step through each of the theories on which plaintiff relied.” Sofaer, supra note 1, at 2–3. In
addition, the parties prepared a chart, at the judge's request, “list[ing] every exhibit in evidence, describ[ing] the exhibit
in sufficient detail to enable the jur[ors] to identify the items they wished to see, and indicat[ing] the issue or issues on
which each exhibit was admissible.” Id. at 1–2.


5 Judge Sofaer observed that the use of separate, seriatim verdicts in the Sharon case made it possible to avoid definitive
rulings on unsettled questions of law, e.g., whether “public figure plaintiffs were required to prove falsity by clear and
convincing evidence.” Sofaer, supra note 1, at 3. He also noted his decision to bifurcate the trial so that evidence on
reputation and damages would not influence the decision on liability. See id. at 4. While the structure he employed worked
effectively in Sharon, Judge Sofaer suggested that other cases might call for a different ordering, for example, “the judge
could have the jury pass on actual malice first, when that issue appears potentially dispositive and susceptible of decision
without confusion.” Id. at 5.


* Judges Bork and Silberman were recused; Judges Buckley, Williams and D.H. Ginsburg were sworn in after the case was
argued; and the participation of Judge Scalia was terminated by his appointment to the Supreme Court. See ante at 766.


1 Chief Judge Wald, concurring in the judgment of the en banc majority, agrees that the majority does not apply the judgment
n.o.v. standard with integrity. Concurring Op. at 804–05.


2 The majority's failure to disclose the principles guiding its review, moreover, is especially unfortunate in a case such as
this, where


the predictability of decisions, which is of crucial importance in an area of law touching upon First Amendment values,
is enhanced when the determination is made according to announced legal standards and when a body of public case
law furnishes published examples of the manner in which these standards are to be applied.


Ollman v. Evans, 750 F.2d 970, 978 (D.C.Cir.1984) (en banc ), cert. denied, 471 U.S. 1127, 105 S.Ct. 2662, 86 L.Ed.2d
278 (1985).


3 “[S]ome 12 or 14 other [oil] companies [were] establishing similar organizations....” (Tr. 1090) .


4 The ownership of Samarco was ultimately divided as follows: the Alirezas, 45%; Prince Fahd, 15%; Mobil, 30%; Fairfield-
Maxwell, Ltd., 10%.


5 One of the defendants' principal witnesses, a former director of the shipping concern of Fairfield-Maxwell, Ltd., John
Kousi, stated that such circuitous leasing, in contemplation of Saudi preference laws, “was a commonly understood
business idea at the time,” devised as a means to capitalize on an opportunity to make substantial profits by using surplus
tankers laid up by the world-wide depression in oil (Tr. 3220–23, 3263, 3167), and that Atlas could operate ships at less
cost than Mobil (Tr. 3246).


6 Mobil stated that it wanted an independent shipping operation to avoid a conflict of interest between the shipping interests
of Mobil and those of Fairfield-Maxwell, Ltd. (Tr. 3126). This point was well taken.


7 The ownership of Atlas under Comnas was ultimately divided as follows: Comnas, 57%; Peter, 38%; Emmanuel, 5%
(RE 2472–73).


8 In January, 1974, William Tavoulareas notified Mr. Warner, the Chairman of Mobil's Board of Directors, immediately
after being so advised personally by Comnas on January 9, 1974 (Tr. 1277), that “there was a chance of [his son Peter]
participating in some kind of a joint venture with Comnas” (Tr. 4135). At the time, Comnas was seeking to charter a vessel
to Mobil (Tr. 1277). Shortly thereafter, the possibility of Peter joining Comnas was disclosed to George Birrell, Chairman
of Mobil's Conflict of Interest Committee (RE 1458–61). The situation was subsequently discussed several times by the
Conflict of Interest Committee and Chairman Warner. Procedures were approved under which William would be isolated
from “decisionmaking,” although, as was necessary given his responsibilities as president and his experience as Mobil's
expert on Saudi affairs, “he could involve himself up to the decision level,” and Warner so advised Comnas. The Post
and the majority completely refuse to recognize this degree to which William was permitted to function and what was
expected of him in this area (Tr. 1515–21). The organization of Atlas was completed in July, 1974 (Tr. 4427). “Peter
joined Atlas [in] August 1974” (Tr. 4158). On August 2, 1974, William Tavoulareas wrote a letter stating, “I will not make
decisions” (Tr. 4136). And on the same date Mr. Wolfe wrote a letter “notifying the people in the [Mobil] organization on
a need to know basis of Peter's participation” (Tr. 4136).


9 According to Emmanuel's testimony, Comnas was not at Atlas offices for any length of time (Tr. 2240, 2243). Comnas
was off pursuing grandiose visionary projects (Tr. 2241, 2245); he could not be reached as he was traveling (Tr. 2247);
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he felt he could “do whatever he wanted without any regard to anybody” (Tr. 2244); he took $130,000 for salary and
increased that by “expenses which could not be substantiated” (Tr. 2244); he would have deprived Samarco of their 5%
discount on ship repairs, “which would have gone to some other source ” (Tr. 2264) (emphasis added); and despite a
conflict of interest as a stockholder in IOTRON he urged Atlas to buy ship equipment manufactured by IOTRON (Tr.
2265). Comnas also negotiated a deal with Japan Lines that would have been detrimental for Atlas if approved (Tr. 2250).
Samarco and Mobil forced Comnas to reject it (Tr. 2256). In other words, the Samarco partners were completely justified
in terminating Comnas' employment.


10 Hoffmann's name was incorrectly reported as Herman Hoffmann in the Post 's November 30 article.


11 Although the majority asserts that “several of Mobil's outside directors raised objections to Peter's involvement in Atlas,”
Maj.Op. at 769, the record indicates that the one outside director who had originally expressed some reservations about
the “appearance” of Peter's involvement in Atlas, Ambassador McGhee, questioned neither the business justifications
nor the ethical validity of Mobil's entry into the Samarco-Atlas arrangement. Following the SEC investigation of William
Tavoulareas that resulted in no charges of wrongdoing, McGhee stated: “Congratulations, Tav, I knew you'd be
cleared.” (Tr. 1813).


12 When the article appeared, Tyler was given sole byline credit for it, and Golden received credit as a “Special
Correspondent” for the story.


13 “Seven Sisters” is a colloquial term for the seven largest oil companies, one of which is Mobil.


14 See infra at 778 for the text of Peterson's memo.


15 A second article was published on December 1, but the jury found that it did not defame either of the plaintiffs.


16 The Washington Post Company is a large multimedia corporation which has substantial broadcast holdings and publishes
magazines and newspapers, including the Post.


17 Also named in the complaint was Post President Katharine Graham, but during trial the district court dismissed the case
against her, and the plaintiffs do not contest this. Accordingly, she is not a party to this appeal.


18 The panel denied rehearing and filed an opinion, 763 F.2d 1472 (D.C.Cir.1985), but with Judges Tamm and Scalia voting
to deny, the court ordered rehearing en banc.


19 This opinion assumes, without deciding, that William Tavoulareas is a limited-purpose public figure.


20 It might be added, however, that the reconciliation of independent review and deference to the fact-finder there set forth
is in accordance with the reconciliation adopted by the Supreme Court in other First Amendment areas. For example, in
Street v. New York, 394 U.S. 576, 89 S.Ct. 1354, 22 L.Ed.2d 572 (1969), the Court conducted an independent review of
the ultimate constitutional fact whether the appellant's words were “fighting words,” so that the state could constitutionally
punish their utterance. See id. at 592, 89 S.Ct. at 1365. In the process, however, the Court held that it must “consider
[ ] [the evidence] in the light most favorable to the [verdict].” Id. at 590, 89 S.Ct. at 1365. See also Bose, 466 U.S. at
504–08, 104 S.Ct. at 1961–64.


21 See, for example, the interpretation given the article by Post counsel at trial, infra at 822-23.


22 As discussed infra at 782–85, the majority fails to credit all permissible inferences to Tavoulareas in holding the narrow
“set up” allegation to be true—the jury could reasonably have found that Tavoulareas did not “set up” Peter in Atlas.


23 As discussed infra at 782–85, evidence at trial established that William Tavoulareas did not “set up” Peter in Atlas but
rather acted purely in Mobil's interests. The article's implication that William breached his fiduciary duties to Mobil and
wasted and misused assets of Mobil for Peter's benefit could thus have been found false by a reasonable jury.


24 Both William Tavoulareas and Paul Wolfe, the Mobil executive with decisionmaking authority after William surrendered
such authority with respect to Mobil-Samarco-Atlas, testified that Tavoulareas did not personally send Hoffmann to Atlas
(Tr. 1098, 1440). The jury could therefore have reasonably concluded the defamatory “personally dispatched” charge
was false.


25 That the article is capable of this defamatory meaning is established by the fact that the general public interpreted the
article to charge William with abuse of his position as a corporate official. For example, the Service Union Reporter (a
newspaper for unionized public employees) published a cartoon depicting William as an indulgent father giving some
Mobil ships to Peter “to play with.” In an article accompanying the cartoon, Peter's position in Atlas was directly attributed
to “Daddy Tavoulareas ... pull[ing] more than a few strings to put his son in the captain's chair of a shipping empire.” (RE
1560–66, 2542). One former Commissioner of Internal Revenue called the Post article a story of “corporate incest ...
[meaning] the relationship between the corporation and family members, or other corporations controlled by family
members” (Tr. 1875). That the Post 's readers interpreted the article to chronicle a corporate president's violation of his
fiduciary duties simply cannot be denied.
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26 Seeking to distinguish McBride, the majority asserts that that decision “does not bear upon ... which of two defamatory
meanings the [set up] statement in our case bears.” Maj.Op. at 782 n. 23. The majority assumes that by finding that
the “ ‘set up’ statement defames Tavoulareas by charging him with nepotism,” (a charge that the majority later finds is
true), it can escape comparison to McBride. It is submitted, however, that McBride does illuminate the instant “dispute ...
over the sweep of the [set up] statement.” Maj.Op. at 782 n. 23. In McBride we did not narrowly interpret the article's
fee comparison to merely accuse Dr. McBride of charging unreasonably high fees. Rather, we held that the article's
statements on the expert witness fees were capable of a much broader defamatory meaning in that they could reasonably
be read to imply that Dr. McBride's testimony was for sale to the highest bidder. It is consistent with our interpretation of
the defamatory statement in McBride to read the “set up” allegation here as capable of bearing the defamatory meaning
that Tavoulareas misused corporate assets and breached his fiduciary duties to the corporation's shareholders by “setting
up” Peter in Atlas.


27 Contrary to the majority's protestations otherwise, Maj.Op. at 778 n. 16, there is an obvious distinction between the
article's accusation that Mobil joined Samarco once it occurred to William Tavoulareas that Mobil's entry into Samarco
could ultimately benefit his son and the charge that, after Mobil decided to enter Samarco, William wasted and misused
Mobil assets, financing and personnel to prod his son's fortunes in Atlas. While both are aspects of the article's central
defamatory theme that William violated his fiduciary duties as president of Mobil to benefit Peter, the charges are
separately defamatory. The article's charge that William's actions with respect to Atlas violated his fiduciary duties remains
even if the majority's extreme contention were correct that the article cannot be read to attack Mobil's motives for entering
Samarco.
The majority criticizes the foregoing analysis of the article's defamatory meaning as one not advanced by Tavoulareas. Id.
The majority's attack completely ignores that the district court charged the jury to find whether, as “William Tavoulareas, in
his complaint contend[ed] ... the articles reasonably imply ... [t]hat he breached his fiduciary duties to Mobil ... wasted and
misused assets of Mobil ... [and] wrongfully diverted such assets to Peter for his benefit.” (Tr. 4549–50) (emphasis added).
Moreover, the district court, in its memorandum accompanying the order of judgment n.o.v., considered Tavoulareas'
argument that the article implied that William “put together the Mobil-Atlas-Samarco arrangement solely for the sake of
his son,” 567 F.Supp. at 660, separately from Tavoulareas' argument that the “article impliedly accused him of misusing
Mobil's assets.” Id. Finally, in the decision reinstating the jury verdict, the panel wrote:


the article could reasonably be read to suggest that William Tavoulareas became involved with Atlas-Samarco primarily
to benefit his son.... At a minimum, the article implies that, irrespective of the motivation for creating the Mobil-Atlas-
Samarco relationship, William misused Mobil assets and his position as president to advance his allegedly undeserving
son—an act of corporate nepotism. Indeed, this interpretation of alleged nepotism was recognized by the district court
as the basic theme of the article. 567 F.Supp. at 660.


759 F.2d at 111 (emphasis added). Quite clearly, the defamation analysis employed here is not new.
Also erroneous is the majority's contention that the defamatory implication that William Tavoulareas abused his fiduciary
duties and misused corporate assets fails to add anything to the article's charge of nepotism. Even if one accepts,
arguendo, the majority's conclusion that William Tavoulareas “made it possible for Peter to become a partner in Atlas
and then helped to ensure that the business would prosper because Peter was his son,” Maj.Op. at 780, the majority
offers no evidence whatsoever that William Tavoulareas wasted Mobil assets, financing or personnel to the detriment
of Mobil shareholders.
Rather than conceding that Tavoulareas' actions were nepotistic, it is pointed out infra at 826–29 that the evidence is
far from undisputed that William made it possible for Peter to become a partner in Atlas. Even less so is there evidence
that William abused his corporate position and wasted Mobil resources in his dealings with Atlas. Not only does the
majority fail to give this defamatory implication of the article the consideration it warrants, but the majority also dismisses
evidence supporting this interpretation because the evidence does not sustain the separate defamatory implication that
Tavoulareas engineered the entire Mobil-Samarco-Atlas venture to benefit Peter. See, e.g., Maj.Op. at 782 n. 24. The
majority's odd tactic is, to say the least, unfair.


28 Indeed, Tyler himself so interpreted his article by stating in writing that “[o]ur story does show that Mobil's decisions in
this case were not made for the traditional business reasons or for the reasons stated by Mobil.” (RE 2489).


29 The majority seeks to avoid the conclusion that the article implies Samarco was “set up” for Peter by emphasizing the
portion of the Post 's closing argument that acknowledges there were “good business reasons to go into the Samarco
venture.” Maj.Op. at 782 n. 25. While assuming that the article's mention of good business reasons for Mobil to enter
Samarco precludes an inference from the article that Samarco was “set up” for Peter, the majority ironically concludes that
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Peter was “set up” in Atlas, despite evidence of good business reasons for Atlas to manage Samarco's ships. The majority
cannot have it both ways—either the existence of “good business reasons” precludes a “set up” charge or it does not.
Moreover, the majority's attempt to excuse the language used by Post counsel as “a single passage,” Maj.Op. at 782–
83 and uttered in the “heat of closing argument,” id. at 782 n. 25, carries little force given the tremendous importance
and forethought associated with summation to the jury.


30 In attempting to justify its refusal to consider the defamatory implications of the article, the majority makes the remarkable
suggestion that defamation by implication cannot exist in an article that contains explicit statements unfavorable to the libel
plaintiff. See Maj.Op. at 781 n. 21. Although the majority quotes selectively from the article to illustrate what it considers
the “thrust of the piece”—i.e., Peter's “meteoric rise to partnership in Atlas was an act of favoritism,” see id.—the majority
astonishingly ignores huge portions of the article that concern only Mobil's relationship with Samarco (Paragraphs 8–
11, 39–52, 55–59). These portions of the article, read in the context of the whole story of “favoritism” (as the majority
describes it), imply that William Tavoulareas reversed Mobil's original decision and set up the entire Mobil-Samarco-Atlas
arrangement for Peter's benefit. This defamatory implication is undeniably present, in addition to and notwithstanding the
explicit statements in the article addressing Peter's “meteoric rise.”


31 In light of the evidence at trial establishing that William Tavoulareas' involvement in the Samarco-Atlas arrangement was
in Mobil's interest and with the concurrence of other top Mobil officials, see infra at 826–29, a reasonable jury could
have found false the article's defamatory implication that Tavoulareas engineered the Mobil-Samarco-Atlas scheme for
Peter's benefit.


32 William Tavoulareas denied ever urging that his son be included in Atlas (Tr. 1293–94, 1296–97, 1433).
The majority concedes, as it must in viewing the evidence most favorably to Tavoulareas under j.n.o.v. standards, that a
jury reasonably could have found the “personally urged” charge to be false. Maj.Op. at 788.


33 Why the majority attempts to have the two charges considered separately becomes evident in its discussion on actual
malice. After finding the “set up” allegation to be defamatory but true and the “personally urged” statement to be
defamatory and possibly false, the majority assumes arguendo that Christine Peterson's “memorandum is evidence of
‘serious doubt’ or actual malice.” Maj.Op. at 794. The majority concludes, however, that Tavoulareas could not “connect
Peterson's disbelief to a false and defamatory meaning present in the article” because the “set up” allegation was found
true. Of course, if the “personally urged” statement had been properly read as part of the “set up” charge that “Tavoulareas
made it possible for Peter to become a partner in Atlas,” the majority would have been confronted with a false defamation
that was published with actual malice. See Maj.Op. at 794 (“the [Peterson] memorandum could be interpreted ... to
express disbelief that Tavoulareas “set up” Peter in Atlas”). By declaring the “personally urged” and “set up” allegations
unrelated, the majority attempts to sidestep an actionable libel. The article, however, must be interpreted as a whole.


34 The district court recognized that the two statements are related. In concluding that the “set up” allegation was not a lie, the
trial judge relied on Comnas' statement that Tavoulareas had urged Comnas to bring Peter into Atlas. 567 F.Supp. at 659.


35 Twisting the evidence that William Tavoulareas had told Warner that Mobil was seriously considering joining Samarco
and that Comnas was going to ask Peter Tavoulareas and Ares Emmanuel to join his new venture (Tr. 1514–15), the
majority torturously concludes that William stated “Comnas was likely to be tapped to manage Samarco's ships.” Maj.Op.
at 784 n. 29. The majority then attempts to discount Warner's testimony that he thought of asking Comnas to manage
Samarco's ships, claiming that “Warner was merely reacting to Tavoulareas' statement”—a statement which Tavoulareas
never uttered. Of course, the assessment of what Warner meant by his “absolute natural” statement is a determination
to be made by the jury and not by a court claiming to review the verdict under judgment n.o.v. standards.


36 Tyler's article stated that “[t]he elder Tavoulareas played a personal role in forcing the resignation ... of
Comnas” (Paragraph 24), implying that William had caused Peter's advancement in Atlas by forcing Comnas' resignation.
However, it is undisputed that Comnas' removal was based on his unsatisfactory performance and was therefore justified.
Thus, there is no ground for the article to suggest that William caused Peter's rise in Atlas. Peter's increased ownership
resulted from Comnas' justifiable removal and Hoffmann's later decisions to refuse the offered equity interest in Atlas and
to return to Mobil after he had determined that Peter and Emmanuel were qualified to manage Atlas.


37 The majority claims that the abundant evidence the dissent cites for the proposition that a reasonable jury could find the
“set up” charge to be false is in reality only evidence that Tavoulareas complied with Mobil's conflict of interest guidelines.
Maj.Op. at 786 n. 33. To the contrary, the cited evidence also indicates that the benefit accruing to Peter from the Mobil-
Samarco-Atlas arrangement simply was not contrived by William. In sum, the evidence is far from “undisputed” that
William “set up” Peter.


38 See also Maj.Op. at 778.
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39 To be sure, portions of the non-defamatory statements in the Post 's article were true. “[T]he defamer may be the more
successful when he baits the hook with truth.” Afro-American Publishing Co. v. Jaffee, 366 F.2d 649, 655 (D.C.Cir.1966)
(en banc ). But a jury could readily have found false the defamatory implications of the article as a whole, as well as
the specific allegations that “Tavoulareas set up his son,” “Tavoulareas personally urged that his son be included as an
equity partner in Atlas” and “Tavoulareas dispatched ... Hoffmann to London to help run Atlas.”


40 This attempted qualification does not withstand analysis. Tyler wrote in response to Peterson's memorandum that “a
good editor might say that part of our case against Tavoulareas seems tenuous” (RE 2489) (emphasis added). Tyler thus
recognized that Peterson's memorandum interpreted the article to accuse William with organizing the Mobil-Samarco-
Atlas “scheme for the sake of his son's business career” and did not merely suggest a change in the “focus of the story.”


41 Without citation to any precedent, the majority asserts that “defamation plaintiffs cannot show actual malice in the abstract;
they must demonstrate actual malice in conjunction with a false defamatory statement.” Maj.Op. at 794 (emphasis in
original). The majority's treatment of the evidence of actual malice demonstrates once again the failure of the majority
to address the article as a whole.


42 The majority insists that because the Post included Tavoulareas' denial of the “personally urged” charge in the article,
the statement could not have been published with actual malice. Maj.Op. at 779 n. 17 & 794 n. 44. It is noteworthy that
in Mobil's written response to Tyler's questions, Tavoulareas did not only deny that he had, in April 1974, personally
urged Comnas to take in Peter, but also affirmatively asserted that it was Comnas who had said he wanted Peter to
join him in Atlas (RE 2344). Tyler's failure to check with Comnas about the truth of Tavoulareas' statement (which runs
counter to Comnas' claim that William originated the idea of Peter joining Comnas' new venture) indicates a reckless
disregard for truth or falsity.
The fact that Tyler published Tavoulareas' denial of the “personally urged” allegation does not in any way vitiate the
value of the evidence that Tyler published the charge with reckless disregard for truth or falsity. If the majority's logic
were followed, a newspaper that reported a man committed murder, knowing the report to be false or having serious
doubts as to its truth, would be absolved from liability if the newspaper had also included the man's denial of the charge.
Surely the First Amendment does not prevent a finding of actual malice whenever a defendant publishes false defamatory
statements accompanied by denials.


43 In view of the Post 's listing of Comnas as a witness (RE 2294) and then neither calling him nor introducing his deposition,
the jury was left to evaluate the Post 's defense without the testimony of the Post 's principal source for the story. These
circumstances must be taken into consideration in evaluating the credibility and inference determinations that the jury
could legitimately draw from all the evidence.
The fact that the Post neither introduced Comnas' deposition nor called Comnas to testify is worthy of note even if reliance
on a “missing witness” presumption would be inappropriate. That decision by the Post left its defense and the jury without
any direct testimony from the principal source for the Post story. Comnas was the principal source for the story, and in
place of Comnas' direct testimony, or his deposition, the jury was left to consider primarily the repetition of his statements
by Tyler whose credibility was weakened by obvious self interest, his questionable recording of conversations and other
factors. See supra at 813–15, infra at 835.
Moreover, it is far from clear that application of a missing witness instruction with respect to Comnas' deposition testimony
would be inappropriate in these circumstances. As we pointed out in United States v. Young, 463 F.2d 934, 942–43
(D.C.Cir.1972), the propriety of applying a missing witness presumption often turns on the missing witness' “relationship to
the parties.” In this case Comnas must be considered as a witness favorable to the Post defendants. They relied upon him
in the article. They listed him as one of their trial witnesses. At trial they relied upon his statements as repeated or allegedly
recorded by others. Comnas' statements were the very core of the Post 's defense; that defense was tremendously
weakened by its unexplained reliance on second-hand evidence which resulted from the failure of the Post to call Comnas
after listing him, or to use any part of his deposition. One must search far to find a weaker defense in a libel case. The
true rule applicable to the situation presented here was set forth by Learned Hand, J., in United States v. Cotter, 60
F.2d 689, 692 (2d Cir.), cert. denied, 287 U.S. 666, 53 S.Ct. 291, 77 L.Ed. 575 (1932) and takes cognizance of the
“relationship of the parties”:


When both sides fail to call a witness who knows something of the facts, their conduct, like anything else they do, is
a circumstance which a jury may use. If both can call him and he is impartial, ordinarily it will have little weight; if it
appear that he would naturally side with one party, it is reasonable to expect that he does not use him for good reason;
and that is fair argument for the other.


(Emphasis added). The jury was perfectly free to come to a similar conclusion and no court should be required to rescue
a defendant from such folly.
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44 The majority stresses that Tyler received independent confirmation of Comnas' charge from John Kousi. It is noteworthy
that Tyler felt a greater need to obtain this “confirmation” after publication of the article than before. Tyler spoke with
Kousi two or three times before the story appeared in print; ten to fifteen times afterwards (Tr. 3194). A more extensive
interrogation of Kousi and others might have brought Tyler closer to the truth and given him a better understanding of
the whole Mobil-Samarco-Atlas venture.


45 There is no basis in the record for concluding that this statement referred (as the article applied it) to William's support for
Peter's joining Atlas and not to William's support for Peter's originally entering the shipping business with Lemos & Co.


46 The Post reached this precise conclusion in its published self-criticism following the so-called “Jimmy's World” hoax, a
Pulitzer Prize winning story published by the Post on September 28, 1980 concerning an alleged 8–year-old heroin addict.
The story proved to be a complete fabrication. Following the public exposure of the story as false, the Post conducted
an extensive internal investigation and, inter alia, published its finding regarding the effect of the pressure it placed upon
its reporters. A part of that finding was as follows:


The troubling question is whether pressure on the staff distorts the news published in the paper....
Lewis Simons of Metro says: “Pressures are so great to produce, to go beyond excellence to the ‘holy s—’ story.
Everyone knows that's what the editors want: The pressure is to get the incredible story, the extraordinary story.
“People want to succeed. They bust their ass to succeed here.... It can result in overselling a story....”
[S]ome reporters said they felt strongly that the “system” at the Post has editors making demands on reporters that
cannot be met. That reporters are made to feel they are failures when they cannot meet those demands....
Editors are somewhat infected too.


The Washington Post, Apr. 19, 1981, at A15.


47 The nature of the libel charged in the Butts and Tavoulareas stories have many similarities. The media defendants in
both cases misrepresented the intent with which those defamed acted. In Butts all facts were construed to support a
conclusion that the reason Butts, the Athletic Director at Georgia, and Bear Bryant, football coach at Alabama, were
trading information was due to their “conspiring” (intent) “to fix” the upcoming Georgia-Alabama football game; in the Post
article the alleged reason that Tavoulareas “set up ” the Mobil-Samarco-Atlas venture (or just the “Atlas venture” as the
majority would limit the charge) was because he intended to benefit Peter. In Butts, after denials by the plaintiff, it was
thus for the jury to determine whether he had proved that he did not intend “to fix” the game as charged in the article.
And here, after Tavoulareas' denials, it was for the jury to determine whether he had “set up” and implemented the Mobil-
Samarco-Atlas enterprise (or just the Atlas venture) with intent that violated his fiduciary duty to Mobil. In both cases, the
basic facts—i.e., the existence of a phone conversation in Butts and the entry by Mobil into the Samarco-Atlas venture
—were true. The false defamation existed in the articles' charges of corrupt intent.


48 Contrary to the majority's characterization, I do not argue that a question of actual malice arises “whenever a libel plaintiff
introduces evidence that the newspaper vigorously pursues high-impact stories of alleged wrongdoing.” Maj.Op. at 797.
Rather, it is submitted that evidence of extreme pressure for sensationalistic stories may be probative of the issue whether
a reporter was thereby motivated to deal recklessly with the facts.


49 The difference between Peter's and Tyler's versions is significant because the latter implies that Peter denied the
management connection between Atlas and Samarco.


50 As Judge Gasch correctly charged the jury:
In the course of your deliberations on the actual malice question, you [may consider] whether the Post defendants
chose to resolve uncertainty in contradictions or ambiguities in their information concerning the plaintiff in a way most
harmful to the plaintiff.


(Tr. 4555).


51 The Seventh Amendment provides:
In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according
to the rules of the common law.


U.S. Const. Amend. VII.


52 Tavoulareas does not contest, and this opinion, along with the majority's, see Maj.Op. at 798 n. 53, assumes without
deciding that Piro, although a non-media defendant, is nevertheless protected by the New York Times v. Sullivan
requirement of proof of actual malice by clear and convincing evidence. This assumption also means that the court must
exercise its independent judgment in determining whether the facts support a conclusion that the constitutional threshold
of clear and convincing proof of actual malice has been met.
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53 The jury awarded William Tavoulareas $250,000 in compensatory damages and $1,800,000 in punitive damages against
the Post. Post revenues in 1979 from circulation and advertising were over $240 million (Tr. 4017). Post-trial motions
were made by the defendants in the district court, including motions for a new trial and motions to have the amount of
compensatory damages reduced and the award of punitive damages set aside, or in the alternative, reduced. These
motions were denied without prejudice when the judgments n.o.v. were granted. Those rulings are not before this court,
and there is no occasion to pass on them at this time. However, I would reinstate the jury verdict against the Post
defendants and Dr. Piro, and in that event the district court on remand would be required to reconsider these related
motions. At this time no opinion is expressed on the issues raised by those motions.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Candidate for judicial office brought libel action against
newspaper. The United States District Court for the Southern
District of Ohio, entered judgment on jury verdict in favor
of candidate, and newspaper appealed. The Court of Appeals
for the Sixth Circuit, 842 F.2d 825, affirmed, and certiorari
was granted. The Supreme Court, Justice Stevens, held that:
(1) public figure libel cases are governed by the New York
Times standard, not the professional standards rule; (2) Court
of Appeals applied proper standards; (3) newspaper's motives
and deviation from standards will not alone support a finding
of actual malice; (4) newspaper's failure to investigate will not
support a finding of actual malice, but purposeful avoidance
of truth may; and (5) evidence sustained finding of actual
malice.


Affirmed.


Justice White filed a concurring opinion in which Chief
Justice Rehnquist joined.


Justice Blackmun filed a concurring opinion.


Justice Kennedy filed a concurring opinion.


Justice Scalia filed a opinion concurring in the judgment.


**2680  Syllabus*


*657  Respondent was the unsuccessful challenger for the
position of Municipal Judge of Hamilton, Ohio, in an
election conducted on November 8, 1983. A local newspaper,
the Journal News, published by petitioner supported the
reelection of the incumbent. A little over a month before
the election, the incumbent's Director of Court Services
resigned and was arrested on bribery charges, and a grand jury
investigation of those charges was in progress on November
1, 1983. On that day, the Journal News ran a front-page
story quoting a grand jury witness (Thompson) as stating that
respondent had used “dirty tricks” and offered her and her
sister jobs and a trip to Florida “in appreciation” for their
help in the investigation. Respondent filed a diversity action
against petitioner for libel in Federal District Court, alleging
that the story was false, had damaged his personal and
professional reputation, and had been published with actual
malice. After listening to six days of testimony and three
taped interviews—one conducted by respondent and two by
Journal News reporters—and reviewing the contents of 56
exhibits, the jury was given instructions defining the elements
of public figure libel and directed to answer three special
verdicts. It found by a preponderance of the evidence that
the story in question was defamatory and false, and by clear
and convincing proof that the story was published with actual
malice, and awarded respondent $5,000 in compensatory
damages and $195,000 in punitive damages. The Court
of Appeals affirmed. It separately considered the evidence
supporting each of the jury's special verdicts, concluding that
neither the finding that the story was defamatory nor the
finding that it was false was clearly erroneous. In considering
the actual malice issue, but without attempting to make
an independent evaluation of the credibility of conflicting
oral testimony concerning the subsidiary facts underlying
the jury's finding of actual malice, the court identified 11
subsidiary facts that the jury “could have” found and held
that such findings would not have been clearly erroneous,
and, based on its independent review, that when considered
cumulatively they provided clear and convincing evidence of
actual malice.


*658  Held:


1. A showing of “ ‘highly unreasonable conduct constituting
an extreme departure from the standards of investigation and
reporting ordinarily adhered to by responsible publishers'
” cannot alone support a verdict in favor of a public
figure **2681  plaintiff in a libel action. Rather, such a
plaintiff must prove by clear and convincing evidence that the
defendant published the false and defamatory material with
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actual malice, i.e., with knowledge of falsity or with a reckless
disregard for the truth. Although there is language in the Court
of Appeals' opinion suggesting that it applied the less severe
professional standards rule, when read as a whole, it is clear
that this language is merely supportive of the court's ultimate
conclusion that the Journal News acted with actual malice.
Pp. 2683–2686.


2. A reviewing court in a public figure libel case must
“exercise independent judgment and determine whether the
record establishes actual malice with convincing clarity” to
ensure that the verdict is consistent with the constitutional
standard set out in New York Times Co. v. Sullivan, 376
U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686, and subsequent
decisions. See Bose Corp. v. Consumers Union of United
States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502.
Based on this Court's review of the entire record, the Court of
Appeals properly held that the evidence did in fact support a
finding of actual malice, but it should have taken a somewhat
different approach in reaching that result. While the jury
may have found each of the 11 subsidiary facts, the case
should have been decided on a less speculative ground. Given
the trial court's instructions, the jury's answers to the three
special interrogatories, and an understanding of those facts
not in dispute, it is evident that the jury must have rejected
(1) the testimony of petitioner's witnesses that Thompson's
sister, the most important witness to the bribery charges
against the Director of Court Services, was not contacted
simply because respondent failed to place her in touch with
the newspaper; (2) the testimony of the editorial director
of the Journal News that he did not listen to the taped
interviews simply because he thought that they would provide
him with no new information; and (3) the testimony of
Journal News employees who asserted that they believed
Thompson's allegations were substantially true. When those
findings are considered alongside the undisputed evidence,
the conclusion that the newspaper acted with actual malice
inexorably follows. The evidence in the record in this case,
when reviewed in its entirety, is “unmistakably” sufficient to
support a finding of actual malice. Pp. 2694–2699.


842 F.2d 825 (CA6 1988), affirmed.


STEVENS, J., delivered the opinion of the Court, in which
REHNQUIST, C.J., and BRENNAN, WHITE, MARSHALL,
BLACKMUN, O'CONNOR, and KENNEDY, JJ., joined.
WHITE, J., filed a concurring opinion, in which *659
REHNQUIST, C.J., joined, post, p. 2699. BLACKMUN,
J., post, p. 2699, and KENNEDY, J., post, p. 2700, filed


concurring opinions. SCALIA, J., filed an opinion concurring
in the judgment, post, p. 2700.


Attorneys and Law Firms


Lee Levine argued the cause for petitioner. With him on the
briefs were Richard L. Creighton, Jr., Kevin E. Irwin, Michael
D. Sullivan, and James E. Grossberg.


John A. Lloyd, Jr., argued the cause for respondent. With him
on the brief were Sallie Conley Lux and Jeanette H. Rost.*


* A brief of amici curiae urging reversal was filed for the
Associated Press et al. by P. Cameron DeVore, Daniel M.
Waggoner, Douglas P. Jacobs, Alice N. Lucan, Mark L. Tuft,
Harvey L. Lipton, Jeffrey N. Paule, Lois J. Schiffer, Robert D.
Sack, E. Susan Garsh, William A. Niese, Deborah R. Linfield,
Samuel E. Klein, W. Terry Maguire, Rene P. Milam, Richard
M. Schmidt, Roslyn A. Mazer, Lawrence Gunnels, Steven
R. Shapiro, Robert J. Brinkmann, J. Laurent Scharff, Jane
Kirtley, and Bruce W. Sanford.


Opinion


Justice STEVENS delivered the opinion of the Court.


A public figure may not recover damages for a defamatory
falsehood without clear and convincing proof that the false
“statement was made with ‘actual malice’—that is, with
knowledge that it was false or with reckless disregard of
whether it was false or not.” New York Times Co. v. Sullivan,
376 U.S. 254, 279–280, 84 S.Ct. 710, 725–726, 11 L.Ed.2d
686 (1964). See Curtis Publishing Co. v. Butts, 388 U.S.
130, 162, 87 S.Ct. 1975, 1995, 18 L.Ed.2d 1094 (1967)
(opinion of Warren, C.J.). In Bose Corp. v. Consumers Union
of United States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 80
L.Ed.2d 502 (1984), we held that judges in such cases
have a constitutional duty to “exercise independent judgment
and determine whether the record establishes actual malice
with convincing clarity.” **2682  Id., at 514, 104 S.Ct. at
1967. In this case the Court of Appeals affirmed a libel
judgment against a newspaper without attempting to make
an independent evaluation of the credibility of conflicting
oral testimony concerning the subsidiary facts underlying
the jury's finding of actual malice. We granted certiorari
to consider whether the Court of Appeals' analysis was
consistent with our holding in Bose. 488 U.S. 907, 109 S.Ct.
257, 102 L.Ed.2d 245 (1988).
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*660  I


Respondent, Daniel Connaughton, was the unsuccessful
candidate for the office of Municipal Judge of Hamilton,
Ohio, in an election conducted on November 8, 1983.
Petitioner is the publisher of the Journal News, a local
newspaper that supported the reelection of the incumbent,
James Dolan. A little over a month before the election, the
incumbent's Director of Court Services resigned and was
arrested on bribery charges. A grand jury investigation of
those charges was in progress on November 1, 1983. On that
date, the Journal News ran a front-page story quoting Alice
Thompson, a grand jury witness, as stating that Connaughton
had used “dirty tricks” and offered her and her sister jobs
and a trip to Florida “in appreciation” for their help in the
investigation.


Invoking the federal court's diversity jurisdiction,
Connaughton filed an action for damages, alleging that the
article was false, that it had damaged his personal and
professional reputation, and that it had been published with
actual malice. After discovery, petitioner filed a motion for
summary judgment relying in part on an argument that even
if Thompson's statements were false, the First Amendment
protects the accurate and disinterested reporting of serious
charges against a public figure. The District Court denied
the motion, noting that the evidence raised an issue of fact
as to the newspaper's interest in objective reporting and that
the “neutral reportage doctrine” did not apply to Thompson's


statements.1 The case accordingly proceeded to trial.


*661  After listening to six days of testimony and three
taped interviews—one conducted by Connaughton and two
by Journal News reporters—and reviewing the contents of 56
exhibits, the jury was given succinct instructions accurately
defining the elements of public figure libel and directed to


answer three special verdicts.2 It **2683  unanimously found
by a preponderance of the evidence that the November 1 story
was defamatory and that it was false. It also found by clear
and convincing proof that the story was published with actual
malice. After a separate hearing on damages, the jury awarded
Connaughton $5,000 in compensatory damages and $195,000
in punitive damages. Thereafter, the District Court denied a
motion for judgment notwithstanding the verdict, App. to Pet.
for Cert. 83a, and petitioner appealed.


*662  The Court of Appeals affirmed. 842 F.2d 825 (CA6
1988). In a lengthy opinion, the majority detailed why


its “independent examination of the entire record” had
demonstrated that “the judgment does not pose a forbidden
intrusion into the First Amendment rights of free expression.”
Id., at 828. The opinion identified the “core issue” as “simply
one of credibility to be attached to the witnesses appearing
on behalf of the respective parties and the reasonableness
and probability assigned to their testimony.” Id., at 839–840.
It separately considered the evidence supporting each of the
jury's special verdicts, concluding that neither the finding that


the article was defamatory3 nor the finding that it was false4


was clearly erroneous.


The Court of Appeals' review of the actual malice
determination involved four steps. It first noted the wide
disparity between the respective parties' versions of the
critical evidence, pointing out that if the jury had credited
petitioner's evidence it “could have easily concluded that
Thompson's *663  charges were true and/or that the
Journal's conduct in determining Thompson's credibility
was not a highly unreasonable departure from the standards
of investigation and reporting ordinarily adhered to by
reasonable publishers.” Id., at 840. Second, it inferred from
the jury's answers to the three special interrogatories that “it
obviously elected to assign greater credibility to the plaintiff's
witnesses and proof [and that] the jury simply did not believe
the defendants' witnesses, its evidentiary presentations or
its arguments.” Ibid. Third, having considered what it
regarded as the “subsidiary or operative facts” that constituted
the plaintiff's theory of the case, it concluded that the
jury's findings concerning those operative facts were not
clearly erroneous. Id., at 843–844. Fourth, “in the exercise
of its independent judgment” based on its evaluation
of the “cumulative impact of the subsidiary facts,” the
court concluded that “Connaughton proved, by clear and
convincing evidence, that the Journal demonstrated its actual
malice when it published the November 1, 1983, article
despite the existence of serious doubt which attached to
Thompson's veracity and the accuracy of her reports.” Id., at
846.


Judge Guy dissented. In his opinion the admissions made by
Connaughton in his **2684  interview with Journal News
reporters the day before the story was published sufficiently
corroborated Thompson's charges to preclude a finding of
actual malice. Id., at 853–854. He was satisfied, as a matter
of law, that respondent had failed to prove actual malice
by clear and convincing evidence, regardless of whether
determinations of credibility made by the jury are subject to
a de novo standard of review. Id., at 855.
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II


Petitioner contends that the Court of Appeals made two basic
errors. First, while correctly stating the actual malice standard
announced in New York Times Co. v. Sullivan, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964), the court actually
applied a less severe *664  standard that merely required a
showing of “ ‘highly unreasonable conduct constituting an
extreme departure from the standards of investigation and
reporting ordinarily adhered to by responsible publishers.’ ”
842 F.2d, at 845 (quoting Curtis Publishing Co. v. Butts, 388
U.S., at 155, 87 S.Ct., at 1991 (opinion of Harlan, J.)). Second,
the court failed to make an independent de novo review of
the entire record and therefore incorrectly relied on subsidiary
facts implicitly established by the jury's verdict instead of
drawing its own inferences from the evidence.


 There is language in the Court of Appeals' opinion that
supports petitioner's first contention. For example, the Court
of Appeals did expressly state that the Journal News' decision
to publish Alice Thompson's allegations constituted an


extreme departure from professional standards.5 Moreover,
the opinion attributes considerable weight to the evidence
that the Journal News was motivated by its interest
in the reelection of the candidate it supported and its
economic interest in gaining a competitive advantage over
the Cincinnati *665  Enquirer, its bitter rival in the local


market.6 **2685  Petitioner is plainly correct in recognizing
that a public figure plaintiff must prove more than an
extreme departure from professional standards and that
a newspaper's motive in publishing a story—whether to
promote an opponent's candidacy or to increase its circulation
—cannot provide a sufficient basis for finding actual malice.


 The language in the Court of Appeals' opinion discussing
professional standards is taken from Justice Harlan's plurality
opinion in Curtis Publishing Co. v. Butts, supra, at 155, 87
S.Ct., at 1991. In that case, Justice Harlan had opined that
the New York Times actual malice standard should be reserved
for cases brought by public officials. The New York Times
decision, in his view, was primarily driven by the repugnance
of seditious libel and a concern that public official libel “lay
close” to *666  this universally renounced, and long-defunct,
doctrine. 388 U.S., at 153, 87 S.Ct., at 1990. In place of the
actual malice standard, Justice Harlan suggested that a public
figure need only make “a showing of highly unreasonable
conduct constituting an extreme departure from the standards


of investigation and reporting ordinarily adhered to by
responsible publishers.” Id., at 155, 87 S.Ct., at 1991. This
proposed standard, however, was emphatically rejected by a
majority of the Court in favor of the stricter New York Times
actual malice rule. See 388 U.S., at 162, 87 S.Ct., at 1995
(opinion of Warren, C.J.); id., at 170, 87 S.Ct., at 1999 (Black,
J., dissenting); id., at 172, 87 S.Ct., at 2000 (BRENNAN,
J., dissenting). Moreover, just four years later, Justice Harlan
acquiesced in application of the actual malice standard in
public figure cases, see Rosenbloom v. Metromedia, Inc., 403
U.S. 29, 69–70, 91 S.Ct. 1811, 1832–1833, 29 L.Ed.2d 296
(1971) (dissenting opinion), and by the time of the Court's
decision in Gertz v. Robert Welch, Inc., 418 U.S. 323, 94
S.Ct. 2997, 41 L.Ed.2d 789 (1974), the Court was apparently
unanimously of this view. Today, there is no question that
public figure libel cases are controlled by the New York Times
standard and not by the professional standards rule, which
never commanded a majority of this Court.


 It also is worth emphasizing that the actual malice standard
is not satisfied merely through a showing of ill will or


“malice” in the ordinary sense of the term.7 See Beckley
*667  Newspapers Corp. v. Hanks, 389 U.S. 81, 88 S.Ct.


197, 19 L.Ed.2d 248 (1967) (per curiam ); Henry v. Collins,
380 U.S. 356, 85 S.Ct. 992, 13 L.Ed.2d 892 (1965) (per
curiam ). Indeed, just last Term we unanimously held that
a public figure “may not recover for the tort of intentional
infliction of emotional distress ... without showing ... that
the publication contains a false statement of fact which was
made ... with knowledge that the statement was false or with
reckless disregard as to whether or not it was true.” Hustler
Magazine, Inc. v. Falwell, 485 U.S. 46, 56, 108 S.Ct. 876,
882, 99 L.Ed.2d 41 (1988). Nor can the fact that the defendant
published the defamatory material in order to increase
its profits suffice to prove actual malice. The allegedly
defamatory statements at issue in the New York Times case
were themselves published as part of a paid advertisement.
**2686  376 U.S., at 265–266, 84 S.Ct., at 718–719. If a


profit motive could somehow strip communications of the
otherwise available constitutional protection, our cases from
New York Times to Hustler Magazine would be little more
than empty vessels. Actual malice, instead, requires at a
minimum that the statements were made with a reckless
disregard for the truth. And although the concept of “reckless
disregard” “cannot be fully encompassed in one infallible
definition,” St. Amant v. Thompson, 390 U.S. 727, 730, 88
S.Ct. 1323, 1325, 20 L.Ed.2d 262 (1968), we have made clear
that the defendant must have made the false publication with
a “high degree of awareness of ... probable falsity,” Garrison
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v. Louisiana, 379 U.S. 64, 74, 85 S.Ct. 209, 215, 13 L.Ed.2d
125 (1964), or must have “entertained serious doubts as to the
truth of his publication,” St. Amant, supra, 390 U.S. at 731,
88 S.Ct., at 1325.


 Certain statements in the Court of Appeals' opinion, when
read in isolation, appear to indicate that the court at times
substituted the professional standards rule for the actual
malice requirement and at other times inferred actual malice
from the newspaper's motive in publishing Thompson's story.
Nevertheless, when the opinion is read as a whole, it is clear
that the conclusion concerning the newspaper's departure
*668  from accepted standards and the evidence of motive


were merely supportive of the court's ultimate conclusion that
the record “demonstrated a reckless disregard as to the truth
or falsity of Thompson's allegations and thus provided clear
and convincing proof of ‘actual malice’ as found by the jury.”
842 F.2d, at 847. Although courts must be careful not to place
too much reliance on such factors, a plaintiff is entitled to
prove the defendant's state of mind through circumstantial
evidence, see Herbert v. Lando, 441 U.S. 153, 160, 99 S.Ct.
1635, 1640, 60 L.Ed.2d 115 (1979); Tavoulareas v. Piro,
260 U.S.App.D.C. 39, 66, 817 F.2d 762, 789 (en banc), cert.
denied, 484 U.S. 870, 108 S.Ct. 200, 98 L.Ed.2d 151 (1987),
and it cannot be said that evidence concerning motive or care
never bears any relation to the actual malice inquiry. Thus, we
are satisfied that the Court of Appeals judged the case by the
correct substantive standard.


The question whether the Court of Appeals gave undue
weight to the jury's findings—whether it failed to conduct
the kind of independent review mandated by our opinion in
Bose—requires more careful consideration. A proper answer
to that question must be prefaced by additional comment on
some of the important conflicts in the evidence.


III


The most important witness to the bribery charges against
the Director of Court Services was Patsy Stephens, Alice
Thompson's older sister. In a tape-recorded interview
conducted in Connaughton's home between 12:30 and 4:30
a.m. on September 17, 1983, Stephens explained how,
on 40 or 50 occasions, she had visited with the Court
Administrator, Billy Joe New, in his office and made cash
payments to dispose of “DUI” and other minor criminal
charges against her former husband and various other


relatives and acquaintances.8 On September 22, pursuant


to an arrangement *669  made by Connaughton at the
suggestion of the county prosecutor, Stephens took a lie
detector test. After learning that she **2687  had passed the
test, Connaughton filed a written complaint against New. In
due course, New was arrested, indicted, and convicted.


Alice Thompson was one of the eight persons present at


the tape-recorded interview on September 17.9 One of the
cases Patsy Stephens described was a shoplifting charge
against her sister. Thompson volunteered some comments
about the incident, but otherwise had little to say during the
long interview with Stephens. Thompson was also present
on the 22d, when Stephens took the polygraph test, but
Thompson declined to submit to such a test. App. 301. On
that day, the two sisters spent several hours in the company
of Connaughton, his wife, and two of his supporters. They
discussed a number of subjects, including the fact that Billy
Joe New had just resigned, the question whether there was
reason to be concerned about the safety of the two sisters,
the fact that Martha Connaughton might open an ice cream
parlor sometime in the future, the possibility that the two
sisters might be employed there as waitresses, and a vacation
in Florida planned by the Connaughtons for after the election.


*670  Late in October, New's lawyer, Henry Masana, met
with Jim Blount, the editorial director of the Journal News,
and Joe Cocozzo, the newspaper's publisher, to arrange
a meeting with Alice Thompson. Masana explained that
Thompson wanted to be interviewed about the “dirty tricks”
Connaughton was using in his campaign. Thereafter, on
October 27, Blount and Pam Long, a Journal News reporter,
met with Thompson in the lawyer's office and tape-recorded
the first of the two interviews that provided the basis for the
story that Long wrote and the Journal News published on
November 1.


The tape of Alice Thompson's interview is 1 hour and 20
minutes long. Significant portions of it are inaudible or
incoherent. It is clear, however, that Thompson made these
specific charges:


—that Connaughton had stated that his purpose in taping the
interview with Patsy Stephens was to get evidence with which
he could confront New and Judge Dolan and “scare them into


resigning” without making any public use of the tapes;10


*671  —that he would pay the expenses for a 3-week


vacation in Florida for the two sisters;11
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— **2688  that he would buy a restaurant for the two sisters'


parents to operate;12


*672  —that he would provide jobs for both Patsy Stephens


and Alice Thompson;13


—that he would take them out to a victory dinner at an


expensive French restaurant after the election;14 and


—that Connaughton would not allow knowledge of the


sisters' involvement to become public.15


*673  During the course of the interview, Thompson
indicated that she had told her story to the Cincinnati Enquirer,
which declined to print it, id., at 284, and that the local


police, likewise, were not interested, id., at 310.16 Thompson
indicated that she was “against” Connaughton becoming a
judge. Id., at 311. She also asserted that since Connaughton
had made public that she and her sister had provided evidence
against New, friends had accused her “of being a snitch and
a rat”—epithets to **2689  which she took great offense—
and that one reason she came to the Journal News was “to


get that cleared up.”17 In her description of the interview in
Connaughton's home on September 17, Thompson stated that


Connaughton had frequently turned off the tape recorder,18


that his voice would not be heard *674  on the tape,19


and, somewhat inconsistently (and in response to a leading
question), that most of her comments had been made in


response to leading questions by Connaughton.20


Toward the end of the interview, Blount made two significant
comments. He announced that “Pam will, of course, write
the story,” id., at 314, and he asked “[w]hat would happen
if we called your sister,” id., at 316. In response to the first
comment, Thompson volunteered a somewhat improbable


explanation for her motivation in seeking the interview,21


*675  and in response to the second she gave an equivocal


answer,22 even though she had previously assured Blount that


Stephens would **2690  confirm everything she had said.23


On Sunday, October 30, an editorial appeared in the Journal
News under the headline “Municipal Court Race will have


More than One Loser.”24 App. to Pet. for Cert. 45a. In
the column, Blount observed that the campaign “battle has
been all it was expected to be and more,” and predicted
that “[a] lot could still happen in the next eight to nine


days.” Ibid. He went on to discuss the charges pending
against New, stating that the “array of charges and counter
charges probably has taken some votes from Dolan.” Ibid.
He cautioned, however, that the race was still wide open and
quoted an unidentified voter as saying, “I resent voting for a
person who I later find has been deceitful or dishonest *676
in campaigning.” Id., at 46a. Significantly, this unidentified
person did not express indignation at dishonesty in the
administration of the Municipal Court—a concern one would
think the arrest of New might have prompted—but rather, a
distaste for dishonesty in campaigning—a concern that the
then-uninvestigated and unwritten November 1 story would
soon engender. After questioning the Cincinnati Enquirer's
coverage of a story critical of Dolan and suggesting that
“the Connaughton forces have a wealthy, influential link
to Enquirer decisionmakers,” the column indicated that the
Journal News had not yet decided which candidate it favored,
but implied that an endorsement was forthcoming. Id., at 48a.


On October 31, a reporter for the Journal News telephoned
Connaughton and asked him to attend a meeting with Jim
Blount, stating “that the endorsement may hang in the
balance.” Tr. 457 (Aug. 9, 1985). Connaughton met with the
reporter, Blount, and Cocozzo that afternoon and discussed
a variety of subjects. One of the subjects was the rumor
that Connaughton had an influential link to the Cincinnati
Enquirer. Connaughton asserted that he had “no extraordinary
pull or any inside track to anybody down there,” and that
any rumor to the contrary was “a lie.” Id., at 458. Another
subject was Connaughton's participation in the investigation
of Billy Joe New. Connaughton provided a chronology of the
events that led to his filing of the complaint against New and
explained that he believed that he had an obligation “as an
attorney and officer of the court to report [New's] crimes.” Id.,
at 458–459. No mention was made of Thompson's interview
or her charges against Connaughton. Id., at 460. After about
an hour, Jim Blount received a telephone call and then told
Connaughton that a reporter wanted to interview him. Id., at
462.


Connaughton then went to another office where Blount and
Long advised him that they had interviewed Alice Thompson
*677  and were “trying to find out ... how much of her


statement was true.” App. 256. The ensuing tape-recorded
interview lasted 55 minutes. Connaughton acknowledged
that the meetings that Thompson described had taken place
and that there had been some speculative discussion about
each of the subjects that Thompson mentioned. He stated,
however, that Thompson's account of their meetings was
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“obviously shaded and bizarre,” id., at 276, and that there was


“absolutely” no “quid pro quo for information.”25


**2691  Thus, while categorically denying that he intended
to confront New and Judge Dolan with the tape of the
Stephens interview to scare them into resigning, Connaughton
admitted that he might well have speculated about what


they would say or do if they heard the tapes.26 Similarly,
while denying *678  that he had promised Stephens and
Thompson anonymity, he agreed that he had told them that


he had hoped that they could remain anonymous.27 He also
categorically denied that he had promised Thompson a job as
a waitress, promised Stephens a job at the Municipal Court,
or promised to set their parents up in a restaurant, although
he did acknowledge a general conversation in which his wife
had discussed the possibility that if her dream of opening
“a gourmet ice cream shop” should materialize, the sisters


might work there.28 There were similar acknowledgments of
references *679  to a possible Florida trip and postelection


victory dinner, but denials of any promises.29 At the end
of **2692  the interview, Long went back—stressing that
Thompson's charge was a “hefty” *680  one—and asked for
a second time whether Connaughton had promised Stephens
a job at the Municipal Court if he was elected. He once again


unequivocally denied the allegation.30


The following day the lead story in the Journal News—
under the headline “Bribery case witness claims jobs, trip
offered”—reported that “[a] woman called to testify before
the ... Grand Jury in the Billy Joe New bribery case claims
Dan Connaughton, candidate for Hamilton Municipal Judge,
offered her and her sister jobs and a trip to Florida ‘in


appreciation’ for their help.”31 Id., at 329. The article,
which carried Pam Long's byline, stated that Thompson
accused Connaughton of using “ ‘dirty tricks' ” to gain
her cooperation in investigating New and that Connaughton,
although admitting that he did meet with Thompson, “denied
any wrongdoing.” Ibid. Each of Thompson's allegations was
accurately reported, including her claims that Connaughton
had promised to “protect her anonymity,” id., at 330, that
he had promised Stephens “a municipal court job” and
Thompson some other sort of work, that he had invited both
sisters on “a post-election trip to Florida,” and that he had
offered “to set up Thompson's parents ... in the restaurant
business,” id., at 333. The article conveyed Thompson's
allegation that “the tapes were turned off and on during a
session [that] lasted until 5:30 a.m.,” and that these promises
were *681  made “[w]hen the tape was turned off.” Ibid. In


addition, Long wrote, “Thompson claimed Connaughton had
told her the tapes he made of her ... statement ... were to be
presented to Dolan” with the hope that Dolan might resign,
thereby allowing Connaughton to assume the municipal
judgeship. Id., at 335. Connaughton's contrary version of the
events was also accurately reported.


As the Court of Appeals correctly noted, there was
evidence in the record—both in the Thompson tape and
in the Connaughton tape—that would have supported the
conclusion that Thompson was telling the truth and that
Connaughton was dissembling. See 842 F.2d, at 840. On
the other hand, notwithstanding the partial confirmation of
Thompson's charges in the Connaughton tape, there remained
a sharp conflict between their respective versions of the
critical events. There was unquestionably ample evidence in
the record to support a finding that Thompson's principal
charges were false, either because she misinterpreted remarks
by Connaughton and his wife, or because Thompson was
deliberately lying.


 The jury listened to the tape recordings of the two conflicting
interviews and also observed the demeanor of the two
witnesses as they testified in open court. They found that
Connaughton was telling the truth and that Thompson's
charges **2693  were false. The fact that an impartial jury
unanimously reached that conclusion does not, however,
demonstrate that the Journal News acted with actual malice.
Unlike a newspaper, a jury is often required to decide which
of two plausible stories is correct. Difference of opinion as
to the truth of a matter—even a difference of 11 to 1—does
not alone constitute clear and convincing evidence that the
defendant acted with a knowledge of falsity or with a “high
degree of awareness of ... probable falsity,” Garrison, 379
U.S., at 74, 85 S.Ct., at 215. The jury's verdict in this case,
however, derived additional support from several critical
pieces of information that strongly support the inference that
the JournalNews *682  acted with actual malice in printing
Thompson's false and defamatory statements.


IV


On October 27, after the interview with Alice Thompson, the
managing editor of the Journal News assembled a group of
reporters and instructed them to interview all of the witnesses
to the conversation between Connaughton and Thompson
with one exception—Patsy Stephens. No one was asked to
interview her and no one made any attempt to do so. See
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App. 56–57, 61, 83–85. This omission is hard to explain in
light of Blount's and Long's repeated questions during the
Connaughton and Thompson interviews concerning whether
Stephens would confirm Thompson's allegations. See id., at
277, 313, 316. It is utterly bewildering in light of the fact
that the Journal News committed substantial resources to
investigating Thompson's claims, yet chose not to interview
the one witness who was most likely to confirm Thompson's
account of the events. However, if the Journal News had
serious doubts concerning the truth of Thompson's remarks,
but was committed to running the story, there was good
reason not to interview Stephens—while denials coming from
Connaughton's supporters might be explained as motivated
by a desire to assist Connaughton, a denial coming from
Stephens would quickly put an end to the story.


The remaining six witnesses, including Connaughton, were
all interviewed separately on October 31. Each of them denied
Alice Thompson's charges and corroborated Connaughton's
version of the events. Thus, one Journal News reporter
testified at trial that Jeanette and Ernest Barnes denied that any
promises, offers, or inducements were made and that he had
known the Barneses for several years and considered them
both credible. Id., at 89–90. Another reporter testified that she
interviewed Dave Berry and that Berry stated that absolutely
no promises or offers were made. Id., at 91–92. By the time
the November 1 story appeared, *683  six witnesses had
consistently and categorically denied Thompson's allegations,
yet the newspaper chose not to interview the one witness that
both Thompson and Connaughton claimed would verify their
conflicting accounts of the relevant events.


The newspaper's decision not to listen to the tapes of the
Stephens interview in Connaughton's home also supports the
finding of actual malice. During the Connaughton interview,
Long and Blount asked if they could hear the tapes. Id., at 259.
Connaughton agreed, ibid., and later made the tapes available,
id., at 48, 142. Much of what Thompson had said about the
interview could easily have been verified or disproved by
listening to the tapes. Listening to the tapes, for example,
would have revealed whether Thompson accurately reported
that the tape recorders were selectively turned on and off and
that Connaughton was careful not to speak while the recorders
were running. Similarly, the tapes presented a simple means
of determining whether Stephens and Thompson had been
asked leading questions, as Thompson claimed. Furthermore,
if Blount was truly in equipoise about the question whether to
endorse the incumbent judge for reelection—as he indicated
in the column that he published on Sunday, October 30—


it is difficult to understand his lack of interest in a detailed
description of the **2694  corrupt disposition of 40 to 50
cases in Judge Dolan's court. Even though he may have
correctly assumed that the account did not reflect on the
integrity of the judge himself, surely the question whether
administrative shortcomings might be revealed by the tapes
would be a matter in which an editor in the process of
determining which candidate to endorse would normally have


an interest.32 Although simply one piece of *684  evidence
in a much larger picture, one might reasonably infer in light of
this broader context that the decision not to listen to the tapes
was motivated by a concern that they would raise additional
doubts concerning Thompson's veracity.


Moreover, although also just a small part of the larger
picture, Blount's October 30 editorial can be read to set the
stage for the November 1 article. Significantly, this editorial
appeared before Connaughton or any of the other witnesses
were interviewed. Its prediction that further information
concerning the integrity of the candidates might surface in
the last few days of the campaign can be taken to indicate
that Blount had already decided to publish Thompson's
allegations, regardless of how the evidence developed and
regardless of whether or not Thompson's story was credible
upon ultimate reflection.


Finally, discrepancies in the testimony of Journal News
witnesses may have given the jury the impression that the
*685  failure to conduct a complete investigation involved


a deliberate effort to avoid the truth. Thus, for example,
Blount's superiors testified that they understood that Blount
had directed reporter Tom Grant to ask the police whether
Thompson had repeated her charges against Connaughton to
them and whether they considered her a credible witness. Id.,
at 86–87 (Walker), 95 (Cocozzo). Blount also so testified.
Id., at 37–38. Grant, however, denied that he had been given
such an assignment. Id., at 88. Similarly, at the early stages
of the proceeding, there was testimony that on October 31
Pam Long had tried to arrange a meeting with Patsy Stephens
over the telephone, id., at 94, that Blount was standing
at her desk during the conversation and overheard Long
talking to Stephens, id., at 36–37, and that Connaughton had
volunteered that he would have Stephens get in touch with
them, id., at 57. Connaughton categorically denied that the
issue of getting in touch with Stephens was even discussed,
id., at 142, and ultimately Blount and Long agreed that
there was no contact—and no attempt to make contact—with
Stephens on the 31st or at any other time before the story was
published, id., at 48–49 (Blount), 56–57 (Long).
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V


 The question whether the evidence in the record in a
defamation case is sufficient to support a finding of actual
malice is a question of law. Bose Corp. v. Consumers Union
of United States, Inc., 466 U.S., at 510–511, 104 S.Ct., at
1965. This rule is not simply premised on common-law


**2695  tradition,33 but on the *686  unique character of
the interest protected by the actual malice standard. Our
profound national commitment to the free exchange of ideas,
as enshrined in the First Amendment, demands that the
law of libel carve out an area of “ ‘breathing space’ ” so
that protected speech is not discouraged. Gertz, 418 U.S.,
at 342, 94 S.Ct., at 3008 (quoting NAACP v. Button, 371
U.S. 415, 433, 83 S.Ct. 328, 338, 9 L.Ed.2d 405 (1963));
New York Times Co., 376 U.S., at 272, 84 S.Ct., at 721–
722 (same). The meaning of terms such as “actual malice”—
and, more particularly, “reckless disregard”—however, is not
readily captured in “one infallible definition.” St. Amant v.
Thompson, 390 U.S., at 730, 88 S.Ct., at 1325. Rather, only
through the course of case-by-case adjudication can we give
content to these otherwise elusive constitutional standards.
Bose, supra, 466 U.S., at 503, 104 S.Ct., at 1960. Moreover,
such elucidation is particularly important in the area of free
speech for precisely the same reason that the actual malice
standard is itself necessary. Uncertainty as to the scope of the
constitutional protection can only dissuade protected speech
—the more elusive the standard, the less protection it affords.
Most fundamentally, the rule is premised on the recognition
that “[j]udges, as expositors of the Constitution,” have a duty
to “independently decide whether the evidence in the record
is sufficient to cross the constitutional threshold that bars
the entry of any judgment that is not supported by clear and
convincing proof of ‘actual malice.’ ” Bose, supra, at 511, 104
S.Ct., at 1965.


There is little doubt that “public discussion of the
qualifications of a candidate for elective office presents what
is probably the strongest possible case for application of the
New York Times rule,” Ocala Star–Banner Co. v. Damron, 401
U.S. 295, 300, 91 S.Ct. 628, 632, 28 L.Ed.2d 57 (1971), and
the strongest possible case for independent *687  review. As
Madison observed in 1800, just nine years after ratification of
the First Amendment:


“Let it be recollected, lastly, that the right of electing the
members of the government constitutes more particularly


the essence of a free and responsible government. The
value and efficacy of this right depends on the knowledge
of the comparative merits and demerits of the candidates
for public trust, and on the equal freedom, consequently, of
examining and discussing these merits and demerits of the
candidates respectively.” 4 J. Elliot, Debates on the Federal
Constitution 575 (1861).


This value must be protected with special vigilance. When a
candidate enters the political arena, he or she “must expect
that the debate will sometimes be rough and personal,”
Ollman v. Evans, 242 U.S.App.D.C. 301, 333, 750 F.2d 970,
1002 (1984) (en banc) (Bork, J., concurring), cert. denied,
471 U.S. 1127, 105 S.Ct. 2662, 86 L.Ed.2d 278 (1985), and
cannot “ ‘cry Foul!’ when an opponent or an industrious
reporter attempts to demonstrate” that he or she lacks the
“sterling integrity” trumpeted in campaign literature and
speeches, **2696  Monitor Patriot Co. v. Roy, 401 U.S.
265, 274, 91 S.Ct. 621, 626, 28 L.Ed.2d 35 (1971). Vigorous
reportage of political campaigns is necessary for the optimal
functioning of democratic institutions and central to our


history of individual liberty.34


*688   We have not gone so far, however, as to accord the
press absolute immunity in its coverage of public figures or
elections. If a false and defamatory statement is published
with knowledge of falsity or a reckless disregard for the truth,
the public figure may prevail. See Curtis Publishing Co. v.
Butts, 388 U.S., at 162, 87 S.Ct., at 1995 (opinion of Warren,
C.J.). A “reckless disregard” for the truth, however, requires
more than a departure from reasonably prudent conduct.
“There must be sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts as to the
truth of his publication.” St. Amant, 390 U.S., at 731, 88 S.Ct.,
at 1325. The standard is a subjective one—there must be
sufficient evidence to permit the conclusion that the defendant
actually had a “high degree of awareness of ... probable
falsity.” Garrison v. Louisiana, 379 U.S., at 74, 85 S.Ct.,
at 215. As a result, failure to investigate before publishing,
even when a reasonably prudent person would have done
so, is not sufficient to establish reckless disregard. See St.
Amant, supra, 390 U.S., at 731, 733, 88 S.Ct., at 1325, 1326.
See also Hunt v. Liberty Lobby, 720 F.2d 631, 642 (CA11
1983); Schultz v. Newsweek, Inc., 668 F.2d 911, 918 (CA6
1982). In a case such as this involving the reporting of a third
party's allegations, “recklessness may be found where there
are obvious reasons to doubt the veracity of the informant or
the accuracy of his reports.” St. Amant, supra, 390 U.S., at
732, 88 S.Ct., at 1326.
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 In determining whether the constitutional standard has been
satisfied, the reviewing court must consider the factual record
in full. Although credibility determinations are reviewed
under the clearly-erroneous standard because the trier of fact
has had the “opportunity to observe the demeanor of the
witnesses,” Bose, 466 U.S., at 499–500, 104 S.Ct., at 1958–
1959, the reviewing court must “ ‘examine for [itself] the
statements in issue and the circumstances under which they
were made to see ... whether they are of a character which
the principles of the First Amendment ... protect,’ ” New York
Times Co., 376 U.S., at 285, 84 S.Ct., at 728 (quoting *689
Pennekamp v. Florida, 328 U.S. 331, 335, 66 S.Ct. 1029,


1031, 90 L.Ed. 1295 (1946)).35 Based on our review of the
entire record, we agree with the Court of Appeals that the
evidence did in fact support a finding of actual malice. Our
approach, however, differs somewhat from that taken by the
Court of Appeals.


In considering the actual malice issue, the Court of Appeals
identified 11 subsidiary **2697  facts that the jury “could


have” found.36 842 F.2d, at 843–844. The court held that such
*690  findings would not have been not clearly erroneous,


id., at 844, and, based on its independent review, that when
considered cumulatively they provide clear and convincing
evidence of actual malice, id., at 847. We agree that the jury
may have found each of those facts, but conclude that the
case should be decided on a less speculative ground. Given
the trial court's instructions, the jury's answers to the three
special interrogatories, and an understanding of those facts
not in dispute, it is evident that the jury must have rejected
(1) the testimony of petitioner's witnesses that Stephens was
not contacted simply because Connaughton failed to place
her in touch with the newspaper; (2) the testimony of Blount
that he did not listen to the tapes simply because he thought
they would provide him with no new information; and (3) the
testimony of those Journal News employees who asserted that
they believed Thompson's allegations were substantially true.
When these findings are considered alongside the undisputed
*691  evidence, the conclusion that the newspaper acted with


actual malice inexorably follows.


There is no dispute that Thompson's charges had been
denied not only by Connaughton, but also by five other
witnesses before the story was published. Thompson's most
serious charge—that Connaughton intended to confront the
incumbent judge with the tapes to scare him into resigning
and otherwise not to disclose the existence of the tapes—
was not only highly improbable, but inconsistent with the
fact that Connaughton had actually arranged a lie detector


test for Stephens and then delivered the tapes to the police.
These facts were well known to the Journal News before
the story was published. Moreover, because the newspaper's
interviews of Thompson and Connaughton were captured on
tape, there can be no dispute as to what was communicated,
nor how it was said. The hesitant, inaudible, and sometimes
unresponsive and improbable tone of Thompson's answers
to various leading questions raise obvious doubts about
her veracity. Moreover, contrary to petitioner's contention
**2698  that the prepublication interview with Connaughton


confirmed the factual basis of Thompson's statements,
Brief for Petitioner 47, review of the tapes makes clear
that Connaughton unambiguously denied each allegation
of wrongful conduct. Connaughton's acknowledgment, for
instance, that his wife may have discussed with Stephens and
Thompson the possibility of working at an ice cream store
that she might someday open, hardly confirms the allegations
that Connaughton had promised to buy a restaurant for the
sister's parents to operate, that he would provide Stephens
with a job at the Municipal Court, or even that he would


provide Thompson with suitable work.37 It is extraordinarily
unlikely that the *692  reporters missed Connaughton's
denials simply because he confirmed certain aspects of
Thompson's story.


 It is also undisputed that Connaughton made the tapes of
the Stephens interview available to the Journal News and
that no one at the newspaper took the time to listen to them.
Similarly, there is no question that the Journal News was
aware that Patsy Stephens was a key witness and that they
failed to make any effort to interview her. Accepting the
jury's determination that petitioner's explanations for these
omissions were not credible, it is likely that the newspaper's
inaction was a product of a deliberate decision not to acquire
knowledge of facts that might confirm the probable falsity
of Thompson's charges. Although failure to investigate will
not alone support a finding of actual malice, see St. Amant,
390 U.S., at 731, 733, 88 S.Ct., at 1325, 1326, the purposeful
avoidance of the truth is in a different category.


There is a remarkable similarity between this case—and
in particular, the newspaper's failure to interview Stephens
and failure to listen to the tape recording of the September
17 interview at Connaughton's home—and the facts that
supported the Court's judgment in Curtis Publishing Co.
v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094
(1967). In Butts the evidence showed that the Saturday
Evening Post had published an accurate account of an
unreliable informant's false description of the Georgia athletic
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director's purported agreement to “fix” a college football
game. Although there was reason to question the informant's
veracity, just as there was reason to doubt Thompson's story,
the editors did not interview a witness who had the same
access to the facts as the informant and did not look at films
that revealed what actually happened *693  at the game in


question.38 This evidence of an intent to avoid the truth was
not only sufficient to convince the plurality that there had been
an extreme departure from professional publishing standards,
but it was also sufficient to satisfy the more demanding
New York Times standard applied by Chief Justice **2699


Warren,39 Justice BRENNAN, and Justice WHITE.40


As in Butts, the evidence in the record in this case, when
reviewed in its entirety, is “unmistakably” sufficient to
support a finding of actual malice. The judgment of the Court
of Appeals is accordingly


Affirmed.


*694  Justice WHITE, with whom THE CHIEF JUSTICE
joins, concurring.
In my view, in cases like this the historical facts—e.g., who
did what to whom and when—are reviewable only under the
clearly-erroneous standard mandated by Federal Rule of Civil
Procedure 52. Credibility determinations fall in this category,
as does the issue of knowledge of falsity. But as I observed in
dissent in Bose Corp. v. Consumers Union of United States,
Inc., 466 U.S. 485, 515, 104 S.Ct. 1949, 1967, 80 L.Ed.2d
502 (1984), the reckless disregard component of the New
York Times Co. v. Sullivan “actual malice” standard is not
a question of historical fact. A trial court's determination of
that issue therefore is to be reviewed independently by the
appellate court.


As I read it, the Court's opinion is consistent with these views,
and—as Justice KENNEDY observes—is consistent with
the views expressed by Justice SCALIA in his concurrence.
Based on these premises, I join the Court's opinion.


Justice BLACKMUN, concurring.


I agree with the majority's analysis and with the result it
reaches. I write separately, however, to stress two points.


First, the case reaches us in an odd posture, one which
stands in the way of giving full consideration to aspects
of the content of the article under attack that perhaps are


of constitutional significance. Petitioner has abandoned the
defense of truth, see Philadelphia Newspapers, Inc. v. Hepps,
475 U.S. 767, 106 S.Ct. 1558, 89 L.Ed.2d 783 (1986), despite
the fact that there might be some support for that defense.
We therefore must presume that the jury correctly found that
the article was false, see ante, at 2692–2693, and decide
whether petitioner acted with knowledge or reckless disregard
of its falsity. In addition, petitioner has eschewed any reliance
on the “neutral reportage” defense. Cf. Edwards v. National
Audubon Society, Inc., 556 F.2d 113, 120 (CA2), cert. denied,
434 U.S. 1002, 98 S.Ct. 647, 54 L.Ed.2d 498 (1977). This
strategic decision appears to have been unwise in light of
the facts of this case. The article accurately reported  *695
newsworthy allegations that Daniel Connaughton, a political
candidate, had used “dirty tricks” to elicit information from
Alice Thompson and her sister, information that had become
central to the political campaign, and also accurately reported
Connaughton's response, which confirmed the existence of
discussions with Thompson that touched upon the subject
matter of her allegations but claimed that Thompson's version
of these discussions was incorrect. Were this Court to adopt
the neutral reportage theory, the facts of this case arguably
might fit within it. That question, however, has also not been
squarely presented.


Second, I wish to emphasize that the form and content of
the story are relevant not only to the falsity and neutral
reportage questions, but also to the question of actual malice.
In the past, this Court's **2700  decisions dealing with actual
malice have placed considerable emphasis on the manner
in which the allegedly false content was presented by the
publisher. See Greenbelt Cooperative Publishing Assn., Inc.
v. Bresler, 398 U.S. 6, 12–13, 90 S.Ct. 1537, 1540–1541, 26
L.Ed.2d 6 (1970) (truthful and accurate reporting of what
was said at public meeting on issues of public importance
not actionable); Time, Inc. v. Pape, 401 U.S. 279, 290–292,
91 S.Ct. 633, 639–641, 28 L.Ed.2d 45 (1971) (erroneous
interpretation of Government report not “actual malice”).
Under our precedents, I find significant the fact that the article
in this case accurately portrayed Thompson's allegations as
allegations, and also printed Connaughton's partial denial of
their truth. The form of the story in this case is markedly
different from the form of the story in Curtis Publishing Co. v.
Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967),
where the informant's description of the events was presented
as truth rather than as contested allegations. These differences
in presentation are relevant to the question whether the
publisher acted in reckless disregard of the truth: presenting
the content of Thompson's allegations as though they were
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established fact would have shown markedly less regard of
their possible falsity.


*696  Several aspects of the majority's opinion in this
case might be interpreted as breaking with our practice of
considering the form and content of the article in making
malice determinations. The majority notes the form of the
story, see ante, at 2692, but its account of the evidence
it finds probative of actual malice, ante, at 2693–2694,
deals exclusively with evidence extrinsic to the story itself.
The absence of any discussion of Pape and Bresler also
might be understood as a suggestion that the manner in
which the contested statements are presented is irrelevant to
the malice inquiry. Finally, the majority relies upon Butts
in the course of its discussion of petitioner's purposefully
incomplete investigation of its story, ante, at 2698–2699, in a
manner that suggests it might not have accorded significance
to the difference between the forms of the respective stories
in Butts and in this case.


I am confident, however, that these aspects of the majority's
opinion are omissions in explanation rather than in analysis,
and that the majority's opinion cannot fairly be read to hold
that the content of the article is irrelevant to the actual
malice inquiry. Because I am convinced that the majority has
considered the article's content and form in the course of its
painstaking “review of the entire record,” see ante, at 2696,
and because I conclude that the result the majority reaches
is proper even when the contents of the story are given due
weight, I concur.


Justice KENNEDY, concurring.


I join the opinion of the Court, for in my view it is not
inconsistent with the analysis set out in Justice SCALIA's
separate concurrence.


Justice SCALIA, concurring in the judgment.


I agree with the Court's disposition of this case, and with
its resolution of the second legal issue on which we granted
certiorari, namely whether “highly unreasonable conduct
constituting an extreme departure from ordinary standards
of investigation and reporting” is alone enough to establish
*697  rather than merely evidence of) the malice necessary


to assess liability in public figure libel cases.


I disagree, however, with the Court's approach to resolving
the first and most significant question upon which certiorari
was granted, which was the following:


“Whether, in a defamation action instituted by a candidate
for public office, the First and Fourteenth Amendments
obligate an appellate court to conduct an independent
review of the entire factual basis for a jury's finding of
actual malice—a review that examines both the subsidiary
facts underlying the jury's finding of actual malice and the
jury's ultimate finding of actual malice itself.”


**2701  That question squarely raised the conflict that the
Sixth Circuit perceived it had created with an earlier decision
of the District of Columbia Circuit, en banc, concerning the
requirement we set forth in Bose Corp. v. Consumers Union of
United States, Inc., 466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d
502 (1984), that judges “exercise independent judgment” on
the question “whether the record establishes actual malice
with convincing clarity,” id., at 514, 104 S.Ct., at 1967. The
nub of the conflict, which is of overwhelming importance in
libel actions by public figures, is whether this means, as the
Sixth Circuit understood the District of Columbia Circuit to
have held in Tavoulareas v. Piro, 260 U.S.App.D.C. 39, 817
F.2d 762 (1987) (en banc), that the trial judge and reviewing
courts must make their own “independent” assessment of the
facts allegedly establishing malice; or rather, as the Sixth
Circuit held here (explicitly rejecting Tavoulareas ), that they
must merely make their own “independent” assessment that,
assuming all of the facts that could reasonably be found in
favor of the plaintiff were found in favor of the plaintiff, clear
and convincing proof of malice was established.


Today's opinion resolves this issue in what seems to me a
peculiar manner. The Court finds it sufficient to decide the
present case to accept, not all the favorable facts that the
*698  jury could reasonably have found, but rather only


the adequately supported favorable facts that the jury did
find. Exercising its independent judgment just on the basis
of those facts (and the uncontroverted evidence), it concludes
that malice was clearly and convincingly proved. The crucial
passage of the Court's opinion is the following:


“Given the trial court's instructions, the jury's answers to
the three special interrogatories, and an understanding of
those facts not in dispute, it is evident that the jury must
have rejected (1) the testimony of petitioner's witnesses that
Stephens was not contacted simply because Connaughton
failed to place her in touch with the newspaper; (2) the
testimony of Blount that he did not listen to the tapes simply
because he thought they would provide him with no new
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information; and (3) the testimony of those Journal News
employees who asserted that they believed Thompson's
allegations were substantially true. When these findings
are considered alongside the undisputed evidence, the
conclusion that the newspaper acted with actual malice
inextricably follows.”  Ante, at 2697 (emphasis in original).


This analysis adopts the most significant element of the Sixth
Circuit's approach, since it accepts the jury's determination
of at least the necessarily found controverted facts, rather
than making an independent resolution of that conflicting
testimony. Of course the Court examines the evidence
pertinent to the jury determination—as a reviewing court
always must—to determine that the jury could reasonably
have reached that conclusion. But the Court does not purport
to be exercising its own independent judgment as to whether
Stephens was not contacted simply because Connaughton
failed to place her in touch with the newspaper, whether
Blount did not listen to the tapes because he thought they
would provide no new information, or whether the Journal
News employees believed Thompson's allegations to be
substantially true.


*699  While I entirely agree with this central portion of the
Court's analysis, I do not understand the Court's approach
in conducting that analysis only on the basis of the three
factual determinations the Court selects. To begin with, I am
dubious of the Court's conclusion that the jury must have
made all three of those findings in order to bring in the
verdict that it did under the judge's instructions, and in order
to answer as it did the only relevant “special interrogatory,”
which was “Do you unanimously find by clear and convincing
proof that the publication in question was published with
actual malice?” It seems to me, for example, that even if
one believed Blount's explanation of why he did not listen
to the tapes, it would still be reasonable to find **2702
(and I would find) clear and convincing proof of malice from
the utterly inexplicable failure to interview Stephens plus the
uncontroverted evidence.


More important, however, even if each of these factual
findings happened to be necessary to the verdict and
interrogatory response, I see no reason to make them the
exclusive focus of our analysis, instead of consulting (as the
Sixth Circuit did, and as courts invariably do when reviewing
jury verdicts) all the reasonably supported findings that the
jury could have made. It may well be true that “we need
only consider those factual findings that were essential to
the jury verdict” in the sense that referring to those alone is
enough to decide the case—i.e., those alone establish clear


and convincing proof of malice. But one could pick out any
number of categories of permissible jury findings that would
meet that test. For example, it might be true that we could
find the requisite proof of malice by considering, not all the
evidence in its light most favorable to the plaintiff, but only
that evidence produced by a particular witness. We could then
say “we need only consider the findings the jury might have
made based on the testimony of Mr. Smith to decide this
case.” I see no more logic in limiting the inquiry the way the
Court has done than in limiting it in this latter fashion.


*700  That can be made plain by applying the Court's
approach to a situation in which the facts essential to the jury
verdict happen not to establish clear and convincing proof
of malice. Assume a case in which there are innumerable
controverted allegations, dozens of which, if the plaintiff's
version is credited, would suffice to establish malice; but
in which only one controverted allegation—the defendant's
allegation that he knew firsthand the truth of the libelous
charges—could not possibly have been found against the
plaintiff if the jury was to come in with the verdict that it
did. If we applied today's analysis to that situation, we would
then proceed to ask whether the fact that the defendant did not
know firsthand the truth of the charges, and that he lied about
that, is alone enough to establish clear and convincing proof
of malice. It clearly would not be. Surely, however, we would
not reverse the judgment for the plaintiff, when dozens of
other disputed contentions which the jury might have resolved
in the plaintiff's favor would establish clear and convincing
proof. We would, as the Sixth Circuit did, assume that all
those disputes were resolved in the plaintiff's favor—unless,
of course, we again devised some nonfunctional category of
the remaining disputes that we could look to, perhaps those
pertaining to testimony by Mr. Smith.


In sum, while the Court's opinion is correct insofar as the
critical point of deference to jury findings is concerned, I
see no basis for consulting only a limited number of the
permissible findings. I would have adopted the Sixth Circuit's
analysis in its entirety, making our independent assessment
of whether malice was clearly and convincingly proved on
the assumption that the jury made all the supportive findings
it reasonably could have made. That is what common-law
courts have always done, and there is ultimately no alternative
to it.
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491 U.S. 657, 109 S.Ct. 2678, 105 L.Ed.2d 562, 57 USLW
4846, 16 Media L. Rep. 1881


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.


1 The District Court explained that the neutral reportage doctrine, as defined by the Ohio Court of Appeals, see J.V. Peters
& Co. v. Knight Ridder Co., 10 Media L.Rptr. 1576 (1984), and the United States Court of Appeals for the Second Circuit,
see Edwards v. National Audubon Society, Inc., 556 F.2d 113, cert. denied, 434 U.S. 1002, 98 S.Ct. 647, 54 L.Ed.2d 498
(1977), “immunizes from liability the accurate and disinterested reporting of serious charges made against a public figure
by a responsible, prominent organization.” App. to Pet. for Cert. 78a. Because the court was convinced that Thompson
did not qualify as “a responsible, prominent organization on a par with the State Attorney General's Office in J.V. Peters
or the National Audubon Society in Edwards,” it concluded that the defense was unavailable. Ibid.
Petitioner did not argue in its petition for a writ of certiorari, and does not now argue, that the neutral reportage doctrine
immunized its coverage of Thompson's allegations. Accordingly, we do not review this aspect of the District Court's
judgment.


2 The jury was asked:
1. “Do you unanimously find by a preponderance of the evidence that the publication in question was defamatory toward
the plaintiff?”
2. “Do you unanimously find by a preponderance of the evidence that the publication in question was false?”
3. “Do you unanimously find by clear and convincing proof that the publication in question was published with actual
malice?” App. 201.
There is some debate as to whether the element of falsity must be established by clear and convincing evidence or by
a preponderance of the evidence. Compare Firestone v. Time, Inc., 460 F.2d 712, 722–723 (CA5) (Bell, J., specially
concurring), cert. denied, 409 U.S. 875, 93 S.Ct. 120, 34 L.Ed.2d 127 (1972), with Goldwater v. Ginzburg, 414 F.2d 324,
341 (CA2 1969), cert. denied, 396 U.S. 1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970). See also Tavoulareas v. Piro, 260
U.S.App.D.C. 39, 63–64, n. 33, 817 F.2d 762, 786, n. 33 (en banc), cert. denied, 484 U.S. 870, 108 S.Ct. 200, 98 L.Ed.2d
151 (1987); Franklin & Bussel, The Plaintiff's Burden in Defamation: Awareness and Falsity, 25 Wm. & Mary L.Rev. 825,
863–865 (1984). We express no view on this issue.


3 The Court of Appeals observed that “the article was defamatory in its implication that Connaughton was an unethical
lawyer and an undesirable candidate for the Hamilton Municipal judgeship who was capable of extortion, who was a liar
and an opportunist not fit to hold public office, particularly a judgeship.” 842 F.2d, at 840–841.


4 As to the finding of falsity, the Court of Appeals wrote:
“Equally apparent from the jury's answer to the second special interrogatory is that it considered the published Thompson
charges to be false. Its finding is understandable in light of the plaintiff's proof which disclosed that the Journal 's effort to
verify her credibility ended in an avalanche of denials by knowledgeable individuals; [and] its inability to produce a single
person who supported Thompson's accusations....
“Moreover, the jury obviously refused to credit the Journal 's construction of Connaughton's interview of October 31. It
accepted Connaughton's express denials of each Thompson charge and considered the significant language interpreted
by the Journal to constitute his admissions of those charges, when read in context, as nothing more than conjecture
elicited by structured questions calculated to evoke speculation. Thus, upon reviewing the record in its entirety, this court
concludes that the jury's determinations of the operational facts bearing upon the falsity of the article in issue were not
clearly erroneous.” Id., at 841.


5 The Court of Appeals wrote:
“In Curtis Publishing Co. v. Butts, the Supreme Court accorded public figures as well as public officials recovery of
damages for the publication of ‘defamatory falsehood whose substance makes substantial danger to reputation apparent,
on a showing of highly unreasonable conduct constituting an extreme departure from the standards of investigation and
reporting ordinarily adhered to by responsible publishers.’ 388 U.S., at 155 [87 S.Ct., at 1991].” Id., at 845.
At another point, the court wrote:
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“Accordingly, this court concludes that the Journal' s decision to rely on Thompson's highly questionable and condemning
allegations without first verifying those accusations through her sister, [Stephens], and without independent supporting
evidence constituted an extreme departure from the standards of investigation and reporting ordinarily adhered to by
responsible publishers which demonstrated a reckless disregard as to the truth or falsity of Thompson's allegations and
thus provided clear and convincing proof of ‘actual malice’ as found by the jury. Butts, 388 U.S., at 153 [87 S.Ct., at
1990].” Id., at 847 (emphasis supplied).
See also id., at 840.


6 As to the newspaper's motives, the Court of Appeals asserted:
“A review of the entire record of the instant case discloses substantial probative evidence from which a jury could have
concluded (1) that the Journal was singularly biased in favor of [the incumbent] and prejudiced against Connaughton as
evidenced by the confidential personal relationship that existed between [the incumbent] and Blount, the Journal Editorial
Director, and the unqualified, consistently favorable editorial and daily news coverage received by [the incumbent] from
the Journal as compared with the equally consistent unfavorable news coverage afforded Connaughton; (2) that the
Journal was engaged in a bitter rivalry with the Cincinnati Enquirer for domination of the greater Hamilton circulation
market as evidenced by Blount's vituperous public statements and criticism of the Enquirer; (3) that the Enquirer 's initial
expose of the questionable operation of the [incumbent's] court was a high profile news attraction of great public interest
and notoriety that had ‘scooped’ the Journal and by Blount's own admission was the most significant story impacting the ...
campaign[;] (4) that by discrediting Connaughton the Journal was effectively impugning the Enquirer thereby undermining
its market share of the Hamilton area.” Id., at 843.
Later in the opinion, the court again stressed that “the evidence adduced at trial demonstrated that the Journal was
motivated to publicize Thompson's allegations, not only by a desire to establish its preeminence in the reporting of
Hamilton political news, but also by a desire to aid the [incumbent's] campaign.” Id., at 846.


7 The trial judge correctly instructed the jury that “[a]ctual malice may not be inferred alone from evidence of personal spite,
ill will or intention to injure on the part of the writer.” App. 199.
The phrase “actual malice” is unfortunately confusing in that it has nothing to do with bad motive or ill will. See Rosenbloom
v. Metromedia, Inc., 403 U.S. 29, 52, n. 18, 91 S.Ct. 1811, 1824 n. 18, 29 L.Ed.2d 296 (1971) (opinion of BRENNAN,
J.). By instructing the jury “in plain English” at appropriate times during the course of the trial concerning the not-so-plain
meaning of this phrase, the trial judge can help ensure that the New York Times standard is properly applied. Tavoulareas,
260 U.S.App.D.C., at 84, 817 F.2d, at 807 (R.B. Ginsburg, J., concurring). See also Westmoreland v. CBS Inc., 596
F.Supp. 1170, 1172–1173, n. 1 (S.D.N.Y.1984) (suggesting that jury confusion can be minimized if a less confusing
phrase, such as “state-of-mind,” “deliberate or reckless falsity,” or “constitutional limitation” is used in the jury's presence).


8 Early in September Connaughton's wife Martha was advised that Patsy Stephens was willing to disclose important
information about the special treatment her former husband had received in the Hamilton Municipal Court. The source
of this advice was the president of the local chapter of Mothers Against Drunk Driving. Martha Connaughton and her
brother then visited with Patsy Stephens in her mother's home for about 30 minutes and arranged for a later interview
with Connaughton. Alice Thompson was present at a part of that meeting, as well as at the subsequent interview. Shortly
before midnight on September 16, after Patsy Stephens and Alice Thompson had returned home from work, two of
Connaughton's supporters (Berry and Cox) picked the two sisters up and drove them to Connaughton's home where
they remained until about 4:30 a.m. on September 17.


9 The other seven were: Patsy Stephens, Dan and Martha Connaughton, Martha Connaughton's brother Dave Berry,
Connaughton's campaign manager, Joe Cox, and two of Connaughton's neighbors, Jeanette and Ernest Barnes.


10 “A. They started asking me a bunch of questions so I asked Dan Connaughton.... I said why are you doing this.... And of
course, he turned off the tape recorder. And he said, I'll tell you the truth. He said, all I want is to get enough evidence
on Billy, he said, and have Billy resign. And he said, of course, if Billy resigns, Dolan will resign, and he said, then I can
just step up on the bench.... But he said right out of his own mouth, all I want to do is to get a story in evidence on them,
to meet them face to face, and show them what evidence he had against him, or whatever, to get them to resign, and
no more would be said about it.


“Q. Okay. So in other words, based on what he said to you, you believed him?
“A. Blackmail. I mean, you know, the way he phrased it, the way he said it, you know. He said all he wanted to do was
get enough evidence on Billy, and he also used Dolan's name, which I don't know what he was going to get on Dolan—
to scare them into resigning. I said what happens when they resign? Nothing more will be said about anything. He said
when I take the bench nothing will be said.” App. 291–292.
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11 “A. ... I asked them what I was going to get out of it.
“Q. What did they promise you? Or what did they say when you asked them?
“A. They said my help would be deeply appreciated. And they went on to talk about the three weeks vacation they was
planning on taking when the election was ...
“Q. He was planning to take three weeks vacation?
“A. Yes, the family—Dave Berry and Martha, and Dan.
“MR. BLOUNT: They wanted you to go along?
“A. Me and my sister would be welcome to go along with Dave ...
“(By Mrs. Long)
“Q. Did they say they would pay your expenses?
“A. Yeah. I made it clear to them that I couldn't afford a trip to Florida.
“MR. BLOUNT: Was the tape recorder on at that time?
“A. Oh, no.
“(By Mrs. Long)
“Q. Now where were they going to go?
“A. Three weeks in Florida.
“Q. And they added Disneyworld?
“A. (Inaudible) a three weeks trip to Florida. And they had a friend in Florida that wouldn't be home at the time, that we
could stay at their condominium.” Id., at 293–294.


12 “A. ... [Connaughton] said he was thinking about putting a restaurant in there, and he was wanting to know if my mother
and father [Zella and Brownie Breedlove] would run it for him. And I said oh yeah, my mother would love to get back into
the restaurant business. He said good, when the lease is up, he said, we'll tear the inside out and put a restaurant in
there, and he said, your mother and father can run it, and he said that way, he said you girls can help run it too, and put
your sisters in there working too; he said just ... he even made up a name—Breedlove's Lunch or something like that.
Ma Breedlove's Cooking, you know. He had the names figured out and everything. He offered to buy us a restaurant,
you know, and put us in that building.
“Q. Okay. So it would just be your parents being a manager, they wouldn't have to buy—did you understand him that
they wouldn't have to ...
“A. Oh, they was going to do everything, you know. They was just going to put us in there to work, or to run it. They
wanted my mother to run the business for them.” Id., at 307.


13 “Q. Did he promise you to find a job?
“A. Yeah.
“Q. Why did he offer to find you a job?
“A. Because the day at the house, going back to the first time I met them, Martha was asking me did I work, or anything,
and I was telling her I was looking for work. I had been out of a job. Evidently she must have talked to her husband about
it, and that night over at his home, he said are you employed now, you know, ... and I said no. So he said, we'll see if
we can't do something about that. I told him I wanted away from bartending and stuff; he said we'll see if we can't do
something about it. You know, a decent job.” Id., at 295–296.
“MR. MASANA: I'm going to interject. What about the job you were promised?
“A. Oh, when they promised me, you know, the secure job and everything, they also promised—they promised Patsy
a job too.
(By Mrs. Long)
“Q. That she would be in with Breedlove's Lunch, or cafe?
“A. No, they promised Patsy a decent job, you know.
“Q. That she would be (inaudible).
“A. That she would be good up in Court. That come out of his own mouth. That come out of Dan's mouth; he said we
need somebody like you up at the courthouse. Municipal Court.” Id., at 309.


14 “A. ... And he said he wanted me and Pat to definitely be there, and for a victory dinner he wanted to take me and Patsy
to dinner at the Maisonette.
“Q. This would be after he wins the election?
“A. Ummm-hmmm.” Id., at 306.


15 “A. ... But as far as anybody else, the public, or anything like that—or it going to Court, we wouldn't have to worry about
it; we wouldn't have to go to Court and our names wouldn't be on there.” Id., at 296.
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“A. [T]hey had already promised that our names wouldn't be mentioned that nobody would know about us....” Id., at 302.


16 The transcript of the interview quotes Thompson as saying: “I explained to them the whole story, how it got off to this, or
that, you know. They was embarrassed evidently.” Id., at 310. However, the tape recording of the interview, which the
jury heard, makes clear that Thompson actually stated: “I explained to them the whole story, how I got offered this and
that, you know. They wasn't interested in this evidently.” Defendant's Exh. J.


17 “A. ... Can't get any worse than what Dan (inaudible). Makes it sound like I'm the bad guy.
“Q. Have you had any repercussions from this?
“A. I've been under a lot of (inaudible) strain. I guess.
“Q. Other people calling you besides the Enquirer?
“A. Yeah. I've had people that I thought were my friends call me and accuse me of being a snitch and a rat. I don't like
to carry that name, and that's what a lot of people is thinking. That knows me.
“MR. BLOUNT: They were just mad, they didn't threaten you?
“A. (inaudible) a snitch. You name it, and I'm that. I just want to get that cleared up.” App. 320.


18 “A. ... I said, what's the whole deal? And of course, he turned off the tape recorder....


“MR. BLOUNT: Was being questioned by the Connaughtons tougher than going to Court?
“A. Ummm-hmmm. They turned that tape recorder on and off so many times, you know, left out what they wanted to.


“MR. BLOUNT: Was the tape recorder on at that time?
“A. Oh, no.” Id., at 291–293.


19 “MR. BLOUNT: They had it on when you were talking and off when they were talking?
“A. I don't think Dan Connaughton's voice is on it.” Id., at 293.
“MR. BLOUNT: Was it Dan Connaughton himself who talked about the trip?
“A. Yeah. He did most of the talking in the living room. Like I said though the tape recorde[r] was off when Dan spoke.”
Id., at 295.


20 “MR. MASANA: Off the record—you were saying something about Dan was encouraging you to say things in a certain
way?
“A. Oh, yeah. He was leading me in questions, you know.
(By Mrs. Long)
“Q. Can you give us an example?
“A. Well, he kept on trying to get me to say that Dolan had something to do with this, you know?
“Q. Would he phrase it in a question? Like, did Judge Dolan have anything to do with it?
“MR. BLOUNT: Wasn't it true that Judge Dolan did this, or something?
“A. Yeah, you know, and so on. But like I say, if you listen to the tapes you're not going to hear it, because his voice
ain't on the tape....


“Q. Sure. So it was a yes, no, situation for you in that he'd phrase it a certain way and all you had to do was yes or no?
“A. Ummm-hmmm. And then, you know, he'd say to repeat that.” Id., at 296–298.


21 “A. I just want people to know. Because they shouldn't vote for a man that is this dirty, you know, because I call it blackmail,
what he was trying to do.” Id., at 314.
There is some tension between this civic interest in fair procedure and Thompson's reluctant participation in the exposure
of the corrupt procedures at the Municipal Court, her assertion that although she realized that Connaughton's offers were
improper, she would have accepted them if her name had never been mentioned because “that's the way [the system]
works,” id., at 315, and her displeasure at being called a “snitch and a rat,” id., at 320.


22 “A. I think she's scared right now to talk to anyone, because the Cincinnati Enquirer has been trying to get her to talk
to them. She's getting scared now since this is all reality. My sister is ... she's kind of weak-minded when it comes to
anything like that. She won't do nothing for nobody unless she thinks she's benefiting from it. And she honestly thought
she was a getting a job out of this, and would make something of herself out of this. And the Connaughtons just used
her all the way. And now since she's seeing that it's coming down to where she ain't going to get nothing out of it, she's
brought up in the middle of all this and everything, she's scared.” Id., at 316.


23 “MR. BLOUNT: Obviously, we can't quote your sister from you (inaudible). What's your sister's position in this, would she
support you or would she support him? In other words, if somebody said to her, who's telling the truth here?
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“A. She'll tell you about the trips, the dinner at the Maisonette, the jobs and everything. She'll tell you that's the truth,
because they was offered to her too.” Id., at 313.


24 The full text of this editorial is reprinted as Appendix A to the Court of Appeals' opinion. 842 F.2d, at 848–849.


25 The transcript of the Connaughton interview states:
“MR. CONNAUGHTON: No, and it had nothing to do with (inaudible) for information or something, i[f] that's what the
point of this question is. That's absolutely no, if that's that question. Well, the tape will speak for itself.” App. 265.
The tape recording of this interview makes clear that Connaughton said, “No, and it had nothing to do with a quid pro
quo for information....” Defendant's Exh. I.


26 “A. ... I think it would be fair to say, sometime during those three or four hours that they were there, that I probably made a
remark along the lines that I just can't believe what I'm hearing, and, you know, I would think if they could hear what we're
hearing, they would probably resign. I mean, I thought the allegation was that serious. But to tell her that—to answer
that—and if she's saying that was my announced purpose of what I had them there for and what we were going to do
with the information, my answer would be no.
“MR. BLOUNT: You didn't tell her you were going to take the tapes to him? And play them for them?
“A. No. No. What I might have said is, boy, I'd sure like to let them hear these tapes and see what they've got to say for
themselves, you know, in a fashion such as that.
“MR. BLOUNT: In an expression of shock.
“MR. CONNAUGHTON: Yeah. Yeah, as I almost fell off of the fireplace. Right.” App. 262–263.


27 “Q. Did you ever promise Alice Thompson anonymity?
“A. That question was discussed, and I was hoping to her, and I told her it would be my intention and hope that she could
remain anonymous, yes. But did I promise her anonymity, the answer would be no. Did we discuss it, we sure did, and I
expressed to her my desire as well as her desire that she could remain anonymous.” Id., at 264.


28 “Q. Did you ever talk to Alice about getting a job for her in appreciation for her help with your investigation of New and
Dolan?
“A. No.
“Q. Not a waitress job?
“A. No.
“Q. Did you promise a Municipal Court job for her sister Patsy Stephens?
“A. No.
“Q. Did you offer to have ‘the sisters go on a post election trip to Florida with you and your family to stay in a condominium?’
“A. No.
“Q. Did you offer to set up Thompson's parents, the Breedloves, in what is now Walt's Chambers, which you own and
lease?
“A. Absolutely not.
“Q. Why would she say this to us?
“A. What was discussed in an off-handed way, the people who own that bar, who we're not very pleased with, their lease
expires next September. My wife has the idea that she wants to open an ice cream type shop like Graeters, or some
such thing as that, and I heard her discussing with them that maybe, since Patty had run this Homette Restaurant or
something of that nature, that maybe she would help out and participate in the operation of this—whatever you want to
call it—deli shop or gourmet ice cream shop. Yes, and I was present when that took place.
“Q. And when was that?
“A. Well, I don't think it was that night. As I recall, this was a later time that we had seen them.
“Q. But that would only be for Patty (unclear)?
“A. I guess Alice was there, and the offer may have been extended to her in that fashion, that she could work there or
something—I wouldn't be surprised if that was said.” Id., at 264–265.


29 “Q. What about this post election trip to Florida? ...
“MR. BLOUNT: Did you talk about anything like that?
“A. Ummm-hmmm. After getting over the initial shock it became a little clearer to me of—kind of how scary this thing was
with the information they gave to us, as far as, if their personal safety was at stake.... I do remember in an off-handed
way it being discussed ... they could go down to Hilton Head or Florida, or something like that, or maybe hide out or
something like that, I don't know. But I own no property and have nothing to offer them.
“Q. But there was talk about a friend that had a condominium that would be vacant and it was in terms of a full blown trip,
you know, you, the Berrys, the whole group going down to Florida and they were welcome to go along....
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“A. No. The only conversation I remember along those lines was in connection with, if their personal safety might be in
question because of going out on the line and making these serious allegations....” Id., at 266.
“Q. One last statement. At lunch Thompson said that you promised to take her and her sister out to a post election victory
dinner at the Maisonette?
“A. I promised to take them to the Maisonette? Hell, I haven't been to the Maisonette for years.
“MR. BLOUNT: Was it discussed? ...
“A. It may have been. It may have been. I won't deny that some loose discussion in a kidding way was...


“A. ... If she says that I made a firm statement that we were going to definitely plan a party at the Maisonette, that's not
true....” Id., at 272–273.


30 “Q. So her sister Patty, again getting back and going over the promises—pardon me for going back to them but that
seems to be a hefty charge against you.
“A. That's alright.
“Q. Her sister Patty is not going to get a job in the Municipal Court if you're elected?
“A. Not that I know of.
“Q. And she's not going to be disappointed to find that out, right?
“[A. She's not going to be disappointed at that. Right.]” Id., at 277. The bracketed response does not appear in the written
transcript, but can be heard on the tape recording. Defendant's Exh. I.


31 The full text of this article is reprinted as Appendix B to Judge Guy's dissenting opinion. 842 F.2d, at 858–859.


32 Blount testified at trial as follows:
“Q. ... Did you listen to any of the tapes of the interview conducted by Dan Connaughton with Miss Stephens and Miss
Thompson on the 17th of September? Did you listen to any of those tapes before you approved and published the article
about Dan Connaughton on the figures of November 18, 1983?
“A. No, because we had from several sources what was on the tape, there was several sources including Mr.
Connaughton, that there was no mention of things we were exploring at this time[.]


“Q. You were, I presume, concerned that you were dealing with a credible person in Alice Thompson, were you not?
“A. Correct.
“Q. Wouldn't one of the simplest ways to determine her credibility be to play the tape to see whether her statement that
Dan's voice is not on it is true?
“A. No, because we had been told from other sources that this matter, as I previously said, saying it was not on the tape.
This was not discussed on the tape. We had been told by other persons that the tape was junk as far as evidence.
“Q. The tape was what?
“A. Junk.” App. 30–31.
Blount further testified that by the time of trial, almost two years after he received the tapes, he had only listened to 15
minutes of the 2½ hours of tape. Id., at 33.


33 The following cases are illustrative of this tradition: Bose, 466 U.S., at 510–511, 104 S.Ct., at 1964–1965 (actual malice);
Jenkins v. Georgia, 418 U.S. 153, 161, 94 S.Ct. 2750, 2755, 41 L.Ed.2d 642 (1974) (obscenity); Hess v. Indiana, 414
U.S. 105, 108–109, 94 S.Ct. 326, 328–329, 38 L.Ed.2d 303 (1973) (per curiam) (incitement); Miller v. California, 413 U.S.
15, 25, 93 S.Ct. 2607, 2615, 37 L.Ed.2d 419 (1973) (obscenity); Time, Inc. v. Pape, 401 U.S. 279, 284, 91 S.Ct. 633, 636,
28 L.Ed.2d 45 (1971) (actual malice); Greenbelt Cooperative Publishing Assn., Inc. v. Bresler, 398 U.S. 6, 11, 90 S.Ct.
1537, 1540, 26 L.Ed.2d 6 (1970) (defamation); Street v. New York, 394 U.S. 576, 589, 592, 89 S.Ct. 1354, 1364, 1365,
22 L.Ed.2d 572 (1969) (fighting words); Beckley Newspapers Corp. v. Hanks, 389 U.S. 81, 83, 88 S.Ct. 197, 199, 19
L.Ed.2d 248 (1967) (per curiam) (actual malice); New York Times Co. v. Sullivan, 376 U.S. 254, 285, 84 S.Ct. 710, 728,
11 L.Ed.2d 686 (1964) (actual malice); Edwards v. South Carolina, 372 U.S. 229, 235, 83 S.Ct. 680, 683, 9 L.Ed.2d 697
(1963) (peaceful assembly); Niemotko v. Maryland, 340 U.S. 268, 271, 71 S.Ct. 325, 327, 95 L.Ed. 267 (1951) (failure
to issue license for religious meeting in public park); Pennekamp v. Florida, 328 U.S. 331, 335, 66 S.Ct. 1029, 1031, 90
L.Ed. 1295 (1946) (clear and present danger to integrity of court).


34 Of course, the protection of “calculated falsehoods” does not promote self-determination. As we observed in Garrison v.
Louisiana, 379 U.S. 64, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964):
“At the time the First Amendment was adopted, as today, there were those unscrupulous enough and skillful enough
to use the deliberate or reckless falsehood as an effective political tool to unseat the public servant or even topple an
administration. Cf. Riesman, Democracy and Defamation: Fair Game and Fair Comment I, 42 Col.L.Rev. 1085, 1088–
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1111 (1942). That speech is used as a tool for political ends does not automatically bring it under the protective mantle
of the Constitution. For the use of the known lie as a tool is at once at odds with the premises of democratic government
and with the orderly manner in which economic, social, or political change is to be effected.” Id., at 75, 85 S.Ct., at 216.


35 Petitioner concedes that “when conducting the independent review mandated by New York Times and Bose, a reviewing
court should properly hesitate to disregard a jury's opportunity to observe live testimony and assess witness credibility.”
Brief for Petitioner 36, n. 45. It contends, however, that this Court did reject the trial court's credibility determination in
Bose. We disagree with this reading of Bose. In Bose we accepted the trial court's determination that the author of the
report at issue did not provide credible testimony concerning the reason for his choice of words and his understanding
of the meaning of the word “about.” 466 U.S., at 511–512, 104 S.Ct., at 1965–1966. Unlike the District Court, however,
we were unwilling to infer actual malice from the finding that the witness “refused to admit [his mistake] and steadfastly
attempted to maintain that no mistake had been made—that the inaccurate was accurate.” Id., at 512, 104 S.Ct., at 1966.


36 The Court of Appeals asserted:
“A review of the entire record of the instant case disclosed substantial probative evidence from which a jury could
have concluded (1) that the Journal was singularly biased in favor of Dolan and prejudiced against Connaughton as
evidenced by the confidential personal relationship that existed between Dolan and Blount, the Journal Editorial Director,
and the unqualified, consistently favorable editorial and daily news coverage received by Dolan from the Journal as
compared with the equally consistently unfavorable news coverage afforded Connaughton; (2) that the Journal was
engaged in a bitter rivalry with the Cincinnati Enquirer for domination of the greater Hamilton circulation market as
evidenced by Blount's vituperous public statements and criticism of the Enquirer; (3) that the Enquirer' s initial expose of
the questionable operation of the Dolan court was a high profile news attraction of great public interest and notoriety that
had ‘scooped’ the Journal and by Blount's own admission was the most significant story impacting the Connaughton–
Dolan campaign[;] (4) that by discrediting Connaughton the Journal was effectively impugning the Enquirer thereby
undermining its market share of the Hamilton area; (5) that Thompson's emotional instability coupled with her obviously
vindictive and antagonistic attitudes toward Connaughton as displayed during an interview on October 27, 1983, arranged
by Billy New's defense attorney, afforded the Journal an ideal vehicle to accomplish its objectives; (6) that the Journal was
aware of Thompson's prior criminal convictions and reported psychological infirmities and the treatment she had received
for her mental condition; (7) that every witness interviewed by Journal reporters discredited Thompson's accusations;
(8) that the Journal intentionally avoided interviewing Stephens between October 27, 1983, the date of its initial meeting
with Thompson, and November 1, 1983 when it printed its first story even though it knew that Stephens could either
credit or discredit Thompson's statements; (9) that the Journal knew that publication of Thompson's allegations charging
Connaughton with unethical conduct and criminal extortion and her other equally damaging statements would completely
discredit and irreparably damage Connaughton personally, professionally and politically; (10) that its prepublication legal
review was a sham; (11) that the Journal timed the release of the initial story so as to accommodate follow-up stories and
editorial comments in a manner calculated to peak immediately before the election in an effort to maximize the effect of
its campaign to discredit Connaughton and the Enquirer.” 842 F.2d, at 843–844.


37 Nor can petitioner claim immunity from suit because portions of Thompson's account of the relevant events were
confirmed by Connaughton. “[T]he defamer may be [all] the more successful when he baits the hook with truth.” Afro–
American Publishing Co. v. Jaffe, 125 U.S.App.D.C. 70, 76, 366 F.2d 649, 655 (1966) (en banc). See also Tavoulareas,
260 U.S.App.D.C., at 64, 817 F.2d, at 787. Of course, the press need not accept “denials, however vehement; such
denials are so commonplace in the world of polemical charge and countercharge that, in themselves, they hardly alert
the conscientious reporter to the likelihood of error.” Edwards v. National Audubon Society, Inc., 556 F.2d, at 121.


38 As Justice Harlan observed in Butts:
“Burnett's notes were not even viewed by any of the magazine's personnel prior to publication. John Carmichael who was
supposed to have been with Burnett when the phone call was overheard was not interviewed. No attempt was made to
screen the films of the game to see if Burnett's information was accurate, and no attempt was made to find out whether
Alabama had adjusted its plans after the alleged divulgence of information.” 388 U.S., at 157, 87 S.Ct., at 1993.
In this passage, “Stephens” might easily be substituted for “Carmichael,” “Thompson” for “Burnett,” and “the tapes” for
“Burnett's notes” and “the films of the game.”


39 Chief Justice Warren wrote:
“The slipshod and sketchy investigatory techniques employed to check the veracity of the source and the inferences to
be drawn from the few facts believed to be true are detailed at length in the opinion of Mr. Justice HARLAN. Suffice it to
say that little investigative effort was expended initially, and no additional inquiries were made even after the editors were
notified by respondent and his daughter that the account to be published was absolutely untrue. Instead, the Saturday
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Evening Post proceeded on its reckless course with full knowledge of the harm that would likely result from publication
of the article.” Id., at 169–170, 87 S.Ct., at 1998–1999.


40 Although concluding that the case should be remanded for a new trial, Justice BRENNAN, joined by Justice WHITE,
agreed with Chief Justice Warren that the evidence presented at the original trial “unmistakably would support a judgment
for Butts under the New York Times standard.” Id., at 172, 87 S.Ct., at 2000.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=Ic1e7dbd79c1e11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1998&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1998

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&originatingDoc=Ic1e7dbd79c1e11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129552&pubNum=708&originatingDoc=Ic1e7dbd79c1e11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2000



		Previous Document






Lampo Group, LLC v. Paffrath, Not Reported in Fed. Supp. (2019)
2019 WL 3305143


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


2019 WL 3305143
Only the Westlaw citation is currently available.


United States District Court, M.D.
Tennessee, Nashville Division.


The LAMPO GROUP, LLC d/
b/a Ramsey Solutions, Plaintiff,


v.
Kevin Helmut PAFFRATH,


The Paffrath Organization, and
Meetndone Corporation, Defendants.


No. 3:18-cv-01402
|


Filed 07/23/2019


Attorneys and Law Firms


E. Todd Presnell, R. Brandon Bundren, Bradley Arant Boult
Cummings LLP, Nashville, TN, for Plaintiff.


Daniel A. Horwitz, Law Office of Daniel A. Horwitz, James
A. Freeman, III, James A. Freeman & Associates, P.C.,
Nashville, TN, John W. Reis, Fox Rothschild LLP, Charlotte,
NC, for Defendants.


MEMORANDUM OPINION


ELI RICHARDSON, UNITED STATES DISTRICT JUDGE


*1  Before the Court is Defendants Kevin Helmut Paffrath,
the Paffrath Organization, and Meetndone Corporation's
Motion for Leave to File Anti-SLAPP Motion (Doc. No. 29).
Plaintiff, the Lampo Group, LLC d/b/a Ramsey Solutions
(“Ramsey”), has responded in opposition (Doc. No. 33),
and Defendants have replied (Doc. No. 45). For the reasons
discussed below, the motion will be denied.


Defendants seek leave to file a “special motion to strike”
under California's anti-Strategic Lawsuit Against Public
Participation (“anti-SLAPP”) statute, Cal. Civ. Proc. Code §
425.16. Defendants argue that they should be afforded the
opportunity to file an anti-SLAPP motion because California
substantive law governs certain claims in this action and,
under California state law, Defendants are permitted to file


this type of motion to strike. (Doc. No. 30 at 4).1


Plaintiff opposes Defendants’ motion for leave, arguing that
Defendants should not be permitted to file an anti-SLAPP
motion under California procedural law because Tennessee,
rather than California, law governs all the claims in this


action. (Doc. No. 33 at 3-8).2 Plaintiff also argues that the
Court should not permit Defendants to file their motion
because it is untimely and would be futile. (Doc. No. 33 at
8-10).


Because the Court finds that California's anti-SLAPP statute
is not applicable in federal court even if California law (at
least California substantive law) is applicable in this diversity
action, the Court declines to resolve the choice-of-law issue at
this time. Instead, the Court resolves this motion on another,
well-recognized basis.


LEGAL STANDARD


*2  “It is a long-recognized principle that federal courts
sitting in diversity ‘apply state substantive law and federal
procedural law.’ ” Shady Grove Orthopedic Associates, P.A.
v. Allstate Ins. Co., 559 U.S. 393, 417 (2010) (citing Hanna
v. Plumer, 380 U.S. 460, 465 (1965)). But “[w]hen both a
federal rule and a state law appear to govern a question before
a federal court sitting in diversity,” federal courts apply a
“two-step framework” to determine which law controls. Id. at
421. First, the court must determine whether the federal and
state rules “can be reconciled (because they answer different
questions).” Id. at 410, 130 S.Ct. 1431. If they cannot, the
second step requires the court to determine whether the
federal rule violates the Rules Enabling Act, 28 U.S.C. §
2072(b). Id. In other words, if the state and federal rules
answer different questions, or if the federal rule is not valid
under the Rules Enabling Act, a federal court exercising
diversity jurisdiction should apply the state law. Id.


DISCUSSION


The question of whether state anti-SLAPP statutes are
applicable in federal court appears to be a matter of first


impression in the Sixth Circuit,3 and sister circuits and other


district courts have taken varying approaches to this issue.4


Compare Carbone v. Cable News Network, Inc., 910 F.3d
1345, 1357 (11th Cir. 2018) (Georgia's anti-SLAPP statute's
motion-to-strike provision was procedural rule that conflicted
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with Federal Rules of Civil Procedure), Abbas v. Foreign
Policy Grp., LLC, 783 F.3d 1328, 1337 (D.C. Cir. 2015)
(“A federal court exercising diversity jurisdiction therefore
must apply Federal Rules 12 and 56 instead of the D.C.
Anti-SLAPP Act's special motion to dismiss provision.”),
Intercon Sols., Inc. v. Basel Action Network, 969 F. Supp.
2d 1026, 1042 (N.D. Ill. 2013), aff'd, 791 F.3d 729 (7th Cir.
2015) (holding that Washington's anti-SLAPP statute could
not be applied in federal court); and Los Lobos Renewable
Power, LLC v. Americulture, Inc., 885 F.3d 659, 672–73
(10th Cir. 2018) (holding New Mexico's anti-SLAPP statute
was solely a procedural mechanism that did not apply in
federal court), with Godin v. Schencks, 629 F.3d 79, 81
(1st Cir. 2010) (concluding that Maine's anti-SLAPP statute
was substantive and therefore cognizable in federal court),
Block v. Tanenhaus, 815 F.3d 218, 221 (5th Cir. 2016)
(assuming without explicitly deciding that Louisiana's anti-
SLAPP statute applies in federal court), and U.S. ex rel.
Newsham v. Lockheed Missiles & Space Co., 190 F.3d 963,
973 (9th Cir. 1999) (holding that California's anti-SLAPP


statute may be applied in federal court);5 see also Liberty
Synergistics Inc. v. Microflo Ltd., 637 F. App'x 33, 34 n.1
(2d Cir. 2016) (“[W]e do not reach the issue of whether
[California's] anti-SLAPP statute is applicable in federal
court.”) (citation omitted).


*3  Having examined the various approaches, this Court
finds persuasive the reasoning provided in Abbas and
Carbone—that the “Federal Rules of Civil Procedure [8,]
12[,] and 56 establish the standards for granting pre-
trial judgment to defendants in cases in federal court. A
federal court must apply those Federal Rules instead of the
[California's] Anti–SLAPP Act's special motion to [strike]
provision.” Abbas, 783 F.3d at 1333.


In Abbas, the D.C. Circuit held that D.C.’s Anti-SLAPP
special motion to dismiss provision, which requires plaintiffs
to show “a likelihood of success on the merits” to survive
the motion, directly conflicts with Federal Rules of Civil
Procedure 12 and 56. Specifically, the court found that
the probability requirement of D.C.’s anti-SLAPP law and
“Federal Rules of Civil Procedure 12 and 56 ‘answer the same
question’ about the circumstances under which a court must
dismiss a case before trial.” Id. at 1333–34. And those rules
“answer that question differently: [Federal Rules 12 and 56]
do not require a plaintiff to show a likelihood of success on
the merits.” Id. at 1334.


In Carbone, the Eleventh Circuit squarely rejected the use
of anti-SLAPP procedure in federal courts. 910 F.3d at
1356. After examining the split among its sister circuits,
the court decisively sided with the D.C. Circuit's position
set forth in Abbas. Id. The court concluded that Georgia's
anti-SLAPP statute, which requires plaintiffs to establish
“a probability” that he or she “will prevail on the claim”
asserted in the complaint (per O.C.G.A. § 9-11-11.1(b)(1)),
directly conflicts with Rules 8 and 12, which “define the
criteria for assessing the sufficiency of a pleading before
discovery.” Id. at 1350 (“[T]he plausibility standard under
Rules 8(a) and 12(b)(6) plainly ‘does not impose a probability
requirement at the pleading stage.’ ”) (quoting Bell Atl.
Corp v. Twombly, 550 U.S. 544, 556 (2007)). The court
also concluded that Georgia's anti-SLAPP statute probability
requirement conflicts with Rule 56, which only requires a
“nonmovant designate specific facts showing that there is
a genuine issue for trial.” Id. at 1351 (internal citation and
quotation marks omitted).


Like the District of Columbia's and Georgia's anti-SLAPP
laws, Cal. Civ. Proc. Code § 425.16 requires plaintiffs to
“establish that there is a probability that [he or she] will


prevail on the claim.” § 425.16(b)(3).6 Thus, both the state
and federal rules purport to answer the same question—
the applicable standard for granting pre-trial judgment to
defendants in federal court. See Abbas, 783 F.3d at 1333. As
discussed above, the Court is persuaded by the opinions of the
D.C. and Eleventh Circuits and finds that given its probability
standard, California's anti-SLAPP statute is in direct conflict
with the Federal Rules of Civil Procedure.


*4  Next, the Court turns to the second question it must
answer, i.e., whether Federal Rules of Civil Procedure 8, 12,
and 56 violate the Rules Enabling Act and the Constitution.
The Court has little difficulty determining that they do
not. Under the Rules Enabling Act, Congress provided the
Supreme Court with the authority to “prescribe general rules
of practice and procedure and rules of evidence for cases
in the United States district courts...and court of appeals.”
28 U.S.C. § 2072(a). A rule created under this authority
“shall not abridge, enlarge or modify any substantive right.”
Id. § 2072(b). According to Supreme Court, the test for
determining the validity of a Federal Rule is “whether a rule
really regulates procedure—the judicial process for enforcing
rights and duties recognized by substantive law and for
justly administering remedy and redress for disregard or
infraction of them.” Sibbach v. Wilson & Company, 312 U.S.
1, 14 (1941). Based on the decisions identified above—which
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confirm the validity of Rules 8, 12, and 56 under the Rules
Enabling Act and/or the Constitution—the Court need not
recreate the analysis here. See Abbas, 783 F.3d at (“It follows
that Rules 12 and 56 are valid under the Rules Enabling
Act.”); Carbone, 910 F.3d at 1357 (“We have little difficulty
concluding that Rules 8, 12, and 56 comply with the Rules
Enabling Act and the Constitution.”); see also Shady Grove,
559 U.S. at 407 (the Supreme Court itself noted that applying
the test outlined in Sibbach, “we have rejected every statutory
challenge to a Federal Rule that has come before us”).


Because Rules 8, 12, and 56 are valid under the Rules
Enabling Act and the Constitution and govern the same basic
question as the California anti-SLAPP statute, the motion-to-


strike procedure created by the California anti-SLAPP statute
cannot apply in federal court.


CONCLUSION


For the foregoing reasons, Defendant's Motion for Leave to
File Anti-SLAPP Motion (Doc. No. 29) will be DENIED.


An appropriate Order will be entered.


All Citations


Not Reported in Fed. Supp., 2019 WL 3305143


Footnotes
1 Defendants also ask the Court to excuse their 5-month delay in filing. See Cal. Civ. Proc. Code § 425.16(f) (“The special


motion may be filed within 60 days of the service of the complaint, or, in the court's discretion, at any later time upon
terms it deems proper.”). Because the Court finds that motions to strike under California's anti-SLAPP statute are not
applicable in federal court, it will not address the question of whether Defendants should be granted leave to file beyond
the deadline prescribed by Cal. Civ. Proc. Code § 425.16(f).


2 In arguing that Tennessee law applies, Plaintiff incorrectly characterizes his claims for choice- of-law purposes; he
refers to his fraud/constructive fraud/fraudulent inducement, promissory fraud, negligent misrepresentation, business
disparagement, and unfair competition as “personal injury claims.” (Doc. No. 33 at 3). Under the Restatement (Second) of
Conflict of Laws, however, a “ ‘personal injury’ may involve either physical harm or mental disturbance, such as fright and
shock, resulting from physical harm or from threatened physical harm or other injury to oneself or to another.” Restatement
(Second) Conflict of Laws § 146 (1971), comment b. In this context, “personal injury” as not conceived of nearly as broadly
as Plaintiff suggests. Plaintiff should be aware of this in any future choice-of-law briefing in this matter.


3 We acknowledge that the Sixth Circuit has cited with approval cases that allowed interlocutory appeals from denials
of anti-SLAPP motions. See Black v. Dixie Consumer Products LLC, 835 F.3d 579, 582-84 (6th Cir. 2016) (permitting
interlocutory appeal of summary judgment decision under the collateral-order doctrine for contractor immunity under
Kentucky law). Whether the Sixth Circuit has jurisdiction to review judgments on interlocutory appeals, however, is an
issue starkly different from whether state anti-SLAPP laws are cognizable in federal court—an issue on which the Sixth
Circuit has not opined.


4 The Court is aware of only one other decision in this Circuit addressing the question of whether California's anti-SLAPP
law is applicable in federal court. In Vangheluwe v. Got News, LLC, on facts analogous to those here, Judge Michelson
concluded that the anti-SLAPP motion did not conflict with the Federal Rules of Civil Procedure. Case No. 18-cv-10542,
365 F. Supp.3d 836 (E.D. Mich. 2019). She reasoned that “if an anti-SLAPP motion challenges the ‘legal sufficiency’ of a
claim, then a federal district court should [in deciding the (cognizable) anti-SLAPP motion] apply Rule 12(b)(6) standards;
and if the motion challenges the ‘factual sufficiency’ of the claim, then the court should apply Rule 56 standards (including
opportunity for discovery).” Id. at 844 (citing Planned Parenthood Fed'n of Am., Inc. v. Ctr. for Med. Progress, 890 F.3d
828, 833 (9th Cir. 2018)). Of course, this Court is not bound by decisions from the Eastern District of Michigan, and the
Court respectfully diverges from Judge Michelson's reasoning to the extent and for the reasons indicated herein.


5 In the recent Ninth Circuit opinion in Planned Parenthood, the concurrence recognized the circuit split on the issue of the
use of anti-SLAPP procedure in federal courts. See 890 F.3d 828, 835-38 (Gould, J., concurring) (suggesting that the
court correct the error in Ninth Circuit precedent permitting interlocutory appeal of denials of anti-SLAPP motions).


6 The Court recognizes that on July 1, 2019, the Tennessee Public Participation Act, T. C. A. § 20- 17-101 et seq.,
Tennessee's new anti-SLAPP statute, went into effect. Under Tennessee's anti- SLAPP law, once a petitioning party has
established “a prima facie case that a legal action...is based on, relates to, or is in response to that party's exercise of the
right to free speech, right to petition, or right of association,” a court is required to dismiss the action unless “the responding
party establishes a prima facie case for each essential element of the claim in the legal action.” T. C. A. § 20-17-105. The
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Court declines to determine whether this standard is tantamount to the probability standard delineated in California's,
Georgia's, and D.C.’s anti-SLAPP laws. The Court will note, however, that the standard provided by Tennessee's new
anti-SLAPP law is different than that dictated by Federal Rules of Civil Procedure 8, 12, and 56.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Arthur S. CURTIS, Appellant,
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ALUMINUM ASSOCIATION,
et al., Appellees.
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Synopsis
Subtenant brought action against landlord and tenant to
recover for alleged water damage to his property. The
Superior Court, Curtis E. von Kann, J., dismissed, and
subtenant appealed. The Court of Appeals held that suit in
federal district court that was dismissed for lack of subject
matter jurisdiction did not toll the three-year statute of
limitations for suit subsequently filed in the Superior Court,
after the limitations period expired.


Affirmed.


Rogers, C.J., filed concurring opinion in which Schwelb, J.,
joined.


Attorneys and Law Firms


*509  Arthur S. Curtis, pro se.


Joyce Notarius, for appellee Aluminum Ass'n.


Kenneth G. Roth, for appellee Wolf–Lenkin Ltd. Partnership.


Before ROGERS, Chief Judge, SCHWELB, Associate Judge,
and BELSON, Senior Judge.


Opinion


PER CURIAM:


The Superior Court of the District of Columbia dismissed
appellant's suit against Aluminum Association and other
defendants on the ground that the three-year statute of
limitations governing such actions had expired pursuant to


D.C.Code § 12–301(3). Appellant Curtis concedes that the
statute of limitations had run, but urges this court to apply
the doctrine of “equitable tolling” and to hold that his earlier
suit filed in the United States District Court for the District
of Columbia, which asserted the same cause of action but
had been dismissed by that court for lack of subject matter
jurisdiction, tolled the statute of limitations for purposes of
his Superior Court suit. We affirm.


Mr. Curtis, a member of the Bar who represents himself in
this proceeding, seeks relief from alleged water damage to
his property alleged to have occurred in February of 1987.
He originally filed his action in the United States District
Court for the District of Columbia on November 3, 1989.
That action, although filed prior to the expiration of the three-
year statute of limitations, failed to meet the subject matter
jurisdictional requirement of “complete diversity” between
all plaintiffs and all defendants. Accordingly, Mr. Curtis'
District Court lawsuit was dismissed for lack of subject matter
jurisdiction. He subsequently filed a lawsuit in the Superior
Court on February 13, 1991, well after the expiration of the
three-year statute of limitations.


Mr. Curtis, relying primarily on decisions of other courts,
urges this court to hold that equitable tolling excuses him
from the statute of limitations of the District of Columbia.
We have held, however, that “[t]here is no basis for finding
that filing suit in another jurisdiction tolls the statute of
limitations here....” Namerdy v. Generalcar, 217 A.2d 109,
113 (D.C.1966); see also Bond v. Serano, 566 A.2d 47
(D.C.1989).


In Bond, plaintiff originally filed suit in the United States
District Court for the District of Columbia, alleging diversity
of citizenship. The District of Columbia, one of several
defendants, successfully moved for dismissal of the suit as to
it on the grounds for lack of diversity. Plaintiff subsequently
filed an identical complaint *510  against the District in
the Superior Court of the District of Columbia. The statute
of limitations, however, had expired by that time. Plaintiff
argued on appeal that the original complaint filed in federal
court tolled the statute of limitations with respect to the
Superior Court action. This court upheld the trial court's
decision not to apply the doctrine of equitable tolling.


We are unconvinced by appellant's efforts to distinguish the
holding in Bond. There is no significant distinction between
the circumstances upon which this court ruled in Bond, and
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the circumstances presented here. Thus, our holding in Bond
binds this division.


Affirmed.


ROGERS, Chief Judge, with whom SCHWELB, Judge, joins,
concurring:
Appellant stored personal property in the basement of


appellees' building.1 As the result of a snowstorm in
February 1987, water pipes froze and burst in a floor above
and flooded the basement, allegedly causing damage to
appellant's property. At oral argument, appellant, a Virginia
resident, stated that he filed his lawsuit in federal court after
consultation with others because he was likely to receive
a trial date in one year, in comparison with the District of
Columbia courts where he was unlikely to receive a trial date
for three years.


Appellant filed suit in federal court on November 3, 1989. In
April 1990, the United States Supreme Court held in Carden
v. Arkoma Assocs., 494 U.S. 185, 110 S.Ct. 1015, 108 L.Ed.2d
157 (1990), that citizenship of limited partners must be taken
into account in determining diversity of citizenship among
parties. A year later the federal suit was dismissed for lack
of jurisdiction, because one of appellees' limited partners also
was a Virginia resident; the judge noted that the result was
“harsh.” In denying appellant's motion for reconsideration,
the judge also noted, however, that in its order of dismissal
it had stated that Carden “ ‘is not a new rule, but it is a
restatement of the oft-repeated rule that diversity must exist
between all members of a business entity.’ ” On February 13,
1991, two months before the dismissal of his federal lawsuit,
appellant filed suit in the local trial court, anticipating, he
claimed in his brief on appeal, the effect of Carden. Because
the local suit was filed more than three years after his cause
of action had accrued, the trial judge dismissed appellant's
complaint on March 18, 1991; he also denied a motion to
reconsider.


I write separately for the purpose of suggesting again, see
Bond v. Serano, 566 A.2d 47, 49 (D.C.1989) (“[t]wo members
of this division ... believe that the issue may be worthy
of en banc consideration”), that the en banc court should
consider whether to adopt the doctrine of equitable tolling
as an exception to the statutory limitations bar. Although the
cases do not appear to arise often, in the last three years this
court has twice been presented with a situation in which a
good faith choice of forum by a plaintiff has resulted in the


denial of a local forum in the absence of advancement of the
purposes underlying statutes of limitation.


The source of our present rule is Namerdy v. Generalcar, 217
A.2d 109 (D.C.1966), where a plaintiff who could not obtain
jurisdiction of the defendant in the foreign courts sought to
sue late (after the statute of limitations had run) in the local
court to collect four installment payments due. In concluding
that suit on collection of the first installment payment under
the parties' agreement was barred by the statute of limitations,
the court stated that


[t]here is no basis for finding that filing suit in another
jurisdiction tolls the statute of limitations here, and it has
been forcibly held that the section of our Code, § 12–205
(as amended Supp. V, 1966, § 12–303), which tolls the
statute of limitations while a party is out of the District or
when a party absconds or conceals himself, is applicable
only to  *511  persons who were District residents at the
time the cause of action accrued.


217 A.2d at 113 (citations omitted).2


Thereafter, in Bond v. Serano, supra, 566 A.2d 47, the
court revived Namerdy. In Bond, the plaintiff in a vehicular
collision filed suit against the District of Columbia and other
defendants in the federal court in August 1986, two weeks
short of the three-year statute of limitations. In September, the
District moved to dismiss on the ground of lack of diversity
jurisdiction, and four days later, on September 12, 1986, the
plaintiff filed an identical lawsuit in the District of Columbia
courts. The District moved to dismiss the local lawsuit on the
ground that the statute of limitations had expired on August
27, 1986, 16 days before suit was filed.


Meanwhile, in January 1987, the federal district court judge
had ruled that pendent party jurisdiction over the District of
Columbia was proper. However, on June 5, 1987, the U.S.
Court of Appeals for the District of Columbia Circuit held, in
an unrelated case, that federal courts may not exercise such
jurisdiction over the District of Columbia in a diversity case.
Long v. District of Columbia, 261 U.S.App.D.C. 1, 820 F.2d
409 (1987). Thereafter, the federal lawsuit against the District
of Columbia was dismissed, leaving intact the lawsuit against
the other individual defendants, and the District renewed its
motion to dismiss the local lawsuit. Bond v. Serano, supra,
566 A.2d at 48.


This court affirmed the trial court's rejection of the position
that the pendency of the federal action filed in reasonable
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(“though in hindsight mistaken”) belief tolled the statute of
limitations. Id. at 49. In so doing the court noted that the trial
judge had found the plaintiff's position:


to have ‘considerable intuitive appeal’ because District
of Columbia law favors resolving claims on the merits,
and because the District government had conceded that
the primary purposes underlying statutes of limitation
—protection against stale claims, surprise, and loss
of evidence—were not immediately implicated in this
case. The court concluded, nevertheless, that ‘basic
considerations ... militate against creating a new exception
to the statute of limitations.’


Id. at 48. The trial judge noted that this court had not created
a general equitable exception to the statute of limitations and
such exceptions as it had adopted were narrow. Id. This court
thereafter rejected Bond's request to hold that


equitable tolling may relieve a plaintiff of the consequences
of failure to comply with the statute of limitations where:
(a) the original suit filed, although dismissed without
prejudice, gave timely notice to the defendant of the
plaintiff's cause of action; (b) there was no prejudice to
the defendant in gathering evidence to defend against the
second claim; and (c) plaintiff acted reasonably and in good
faith in prosecuting the first action and diligently in filing
the second.


Id. at 49. The court determined that in Namerdy v. Generalcar,
supra, 217 A.2d 109, the court had “rejected a contention not
materially distinguishable....” Id.


The instant case is perhaps more troubling than either
Namerdy v. Generalcar or Bond v. Serano because appellant
is being denied any opportunity to recover against anyone.
Unlike the plaintiff in Namerdy, appellant does not have
a divisible claim. There also are no other defendants that
appellant can sue, as there were in Bond v. Serano, supra, 566
A.2d at 53 (Farrell, J., concurring) (three defendants remained
subject to suit in federal court). Furthermore, this is not a case
in which the plaintiff can be faulted for not having located
the defendants before the statute of limitations had run, as in
Namerdy v. Generalcar, supra, 217 A.2d at 111. Although it
might be suggested that appellant may have taken a chance
on filing in the federal court in view of longstanding law
requiring total diversity, there is nothing to indicate that he
knew there was such a risk or that there was a limited partner
among appellees who would defeat diversity jurisdiction.


*512  3 Bond v. Serano, supra, 566 A.2d at 49 (Farrell, J.,
concurring) (noting that the plaintiff sought “to be relieved
of the consequences of his mistake” in thinking he could


obtain pendant jurisdiction over the District of Columbia in a
diversity action in federal court). Nor does this appear to be a
case in which the defendants sought dismissal of the federal


lawsuit on jurisdictional grounds.4


Our current rule means that, contrary to the usual concern
about judicial economy, much less making the courts
available and avoiding unnecessary litigation and litigation
costs, a plaintiff must file in all possible fora in order to
avoid a later limitations bar as the result, at least in part, of
an intervening appellate determination making the favored
forum no longer available. This is, arguably, consistent with
the general (and old) rule that where a plaintiff mistakes his
remedy, the remedy is barred in the absence of a savings
statute if time runs and his action is nonsuited or dismissed.
Bond v. Serano, supra, 566 A.2d at 51, (citing Willard v. Wood,
164 U.S. 502, 523, 17 S.Ct. 176, 181, 41 L.Ed. 531 (1896)).
It is premised on the view that it is for the legislature to
determine that an equitable tolling exception to the statute on
limitations shall apply. Id. at 50, 52–53 (citing two decisions
of the U.S. Court of Appeals for the D.C. Circuit, one noting
that the legislature had not enacted an exception). While
I agree that the legislature can enact such an exception, I
do not agree that adoption by the court of any equitable
tolling doctrine would be “an impermissible inroad on the
legislature's authority....” See id. at 54 & 49 n. 3 (cases cited
from other jurisdictions adopting equitable tolling doctrine);
see also Galligan v. Westfield Centre Service, Inc., 82 N.J.
188, 412 A.2d 122, 124 (1980) (“harshness and lack of
definitional clarity have led courts to develop a common law
of limitations” (citing, 412 A.2d at 124–25, decisions by the
United States Supreme Court and the California and Michigan
courts)).


This court has not heretofore viewed itself powerless where
the underlying issue was the denial of access to our courts.
Thus, in Bussineau v. President and Directors of Georgetown
College, 518 A.2d 423 (D.C.1986), by defining when a cause
of action arose, the court effectively adopted an exception to
the statutory limitations bar. See Ehrenhaft v. Price, 483 A.2d
1192, 1201, 1202 (D.C.1984) (extending application of the
discovery rule to tort and contract claims in order to avoid
time bar to suit); see also Hornblower v. George Washington
University, 31 App.D.C. 64 (1908) (lulling doctrine). While
“[s]tatutes of limitation are not simply technicalities,” Bond
v. Serano, supra, 566 A.2d at 50 (Farrell, J., concurring),
they exist for a purpose, which is to “ ‘protect defendants
and the courts from having to deal with cases in which the
search for truth may be seriously impaired by the loss of
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evidence, whether by death or disappearance of witnesses,
fading memories, disappearance of documents, or otherwise.’
” Ehrenhaft v. Price, supra, 483 A.2d at 1202 (quoting
United States v. Kubrick, 444 U.S. 111, 117, 100 S.Ct. 352,
357, 62 L.Ed.2d 259 (1979)). This court has recognized,
too, that “limitations periods ‘find their justification in
necessity and convenience rather than logic.... Their shelter
has never *513  been regarded as what now is called a
‘fundamental’ right or what used to be called a ‘natural’
right of the individuals.' ” Id. (quoting Chase Securities
Corp. v. Donaldson, 325 U.S. 304, 314, 65 S.Ct. 1137,
1142, 89 L.Ed. 1628 (1945)). Accordingly, upon balancing
the interests at issue, see Burns v. Bell, 409 A.2d 614, 616
(D.C.1979) (magnitude of injury and plaintiff's interest in
relief against potential prejudice to defendant to be free from
stale claims), the court has acknowledged, notwithstanding
legislative silence, that the statutory limitations bar must
give way in some circumstances where the purposes of the
limitations bar are not advanced. Whether we construe the
exceptions to the limitations bar narrowly or generously is, of
course, an entirely different question.


The fundamental question of whether access to our courts
should be denied to a plaintiff who makes a good faith
choice of a forum in originally filing suit in federal court,
and who will be without access to any judicial relief despite
the absence of any showing of prejudice to the defendant,


is worthy of consideration by this court sitting en banc.
See D.C.App.R. 40(e). The en banc court should consider
what purpose is served by an unyielding limitations rule
that “would at times inflict obvious and unnecessary harm
upon individual plaintiffs without advancing the legislative
purposes” of statutes of limitation. Galligan v. Westfield
Centre Service, Inc., supra, 82 N.J. at 192, 412 A.2d at 124.
While there are arguments to be made against adoption of
an equitable tolling doctrine, see e.g., Bond v. Serano, supra,
566 A.2d at 49 (Farrell, J., concurring), mere avoidance
of judicial analysis of the equities, see id. at 53, does not,
on balance, seem a weighty obstacle. Cf. id. at 54 (citing
Galligan v. Westfield Centre Service, Inc., supra, 82 N.J. at
193, 412 A.2d at 124 (equitable tolling for plaintiff error is
“[a] ‘just accommodation’ of individual justice and public
policy requires that ‘in each case the equitable claims of
opposing parties must be identified, evaluated and weighed’
” (citation omitted))). Any suggestion that the legislature has
made an affirmative determination not to allow a further
exception to the limitations bar out of concern that the right
to litigate is only a privilege, see id. at 54, appears without
foundation, even if the en banc court should determine, for
other reasons, not to adopt the equitable tolling doctrine.


All Citations


607 A.2d 509


Footnotes
1 Appellees are the general landlord, and the tenant of which appellant was a subtenant, both of which have offices in


the District of Columbia.


2 The plaintiff in Namerdy was still able to collect on all except the first installment payment under the parties' agreement.
217 A.2d at 113.


3 The law at the time was apparently in conflict among the federal circuits. By “MEMO” filed in the trial court, appellant
stated that at the time he filed his complaint in the federal court, the controlling law was found in Gordon–Maizel Constr.
Co., Inc. v. LeRoy Prods., Inc., 643 F.Supp. 188, 189 (D.D.C.1986) (following the Second Circuit Court of Appeals in
holding that a limited partner is not a proper party to a proceeding and hence not to be considered in determination of
diversity. See Colonial Realty Corp. v. Bache & Co., 358 F.2d 178, 183–84 (2d Cir.), cert. denied, 385 U.S. 817, 87 S.Ct.
40, 17 L.Ed.2d 56 (1966)). But see Conroy v. Winn, 581 F.Supp. 1280 (D.D.C.1984) (where no complete diversity of
citizenship among limited partners, federal court does not have diversity jurisdiction) (relying on Carlsberg Resources
Corp. v. Cambria Savings and Loan Ass'n, 554 F.2d 1254, 1258–59 (3d Cir.1977). See also note 4, infra.


4 In a “MEMO” filed with his complaint, appellant states that it was the federal district court judge who first raised concern
about jurisdiction, referring to Carden, supra, 494 U.S. 185, 110 S.Ct. 1015. Depositions followed in order to determine
the citizenship of all general and limited partners of appellees.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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PLAINTIFFS’ CONSOLIDATED OPPOSITION TO  
DEFENDANTS’ FIRST SET OF 


CONTESTED SPECIAL MOTIONS TO DISMISS 
FILED OCTOBER 13, 2017 UNDER  


THE DISTRICT OF COLUMBIA ANTI-SLAPP ACT, D.C. CODE § 16-5502 
 
 


THIS OPPOSITION ADDRESSES: 
 


(1) PLAINTIFFS’ PROFFER OF MORE THAN SUFFICIENT EVIDENCE  
UPON WHICH A JURY COULD FIND 


THAT DEFENDANTS ACTED WITH ACTUAL MALICE. 
 


(2) DEFENDANTS’ FAILURE TO MEET THEIR BURDEN OF PROVING THAT 
PLAINTIFFS WERE “PUBLIC OFFICIALS” (NOT PRIVATE FIGURES) WHEN 


DEFENDANTS PUBLISHED THEIR DEFAMATORY REPORT. 


(3) D.C. CHOICE-OF-LAW PRINCIPLES THAT DETERMINE 
THE ILLINOIS ANTI-SLAPP ACT, NOT THE D.C. ACT, APPLIES. 
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INTRODUCTION 


This case arises from Defendants’ publication of false and defamatory statements accusing 


Plaintiffs—retired military psychologists who, during their service, helped to end abusive 


interrogations that occurred after 9/11—of colluding with APA psychologists to enable the very 


abuses they worked to prevent.  Specifically, it arises from the report (the “Hoffman Report” or 


“Report”) of an investigation commissioned by Defendant APA from Defendants David Hoffman 


and Sidley Austin LLP in 2015, following claims that, in the aftermath of 9/11, the APA colluded 


with the Bush Administration, the CIA, and the U.S. military to enable psychologists’ participation 


in torture. 


Mr. Hoffman and Sidley were ostensibly tasked with “ascertain[ing] the truth following an 


independent review of all available evidence.”1  But they did not in fact set out to ascertain the 


truth.  Instead, they published a prosecutorial hit piece designed to protect the APA and its Board 


members by concluding that only a few psychologists had secretly colluded on behalf of the APA 


and the Department of Defense (“DoD”) to avoid creating obstacles to psychologists’ participation 


in “abusive interrogation techniques”2—regardless of the documents and witness testimony 


uncovered during the investigation that contradicted those conclusions.  As Defendant Hoffman 


has candidly admitted, Defendants wrote their Report to “ma[ke] their case” for their conclusion 


of collusion. He did not set out to provide a truthful account of “all available evidence.”3 


1 APA, APA Board of Directors Resolution Regarding Independent Review (Nov. 12, 2014; revised Nov. 28, 2014), 
available at https://www.apa.org/about/governance/board/independent-review.  
2 Compl. ¶ 16; Former APA President Says Stephen Behnke Was ‘Terminated,’ Huffington Post (videotaped interview 
of Dr. Nadine. Kaslow, Head of the APA Special Committee overseeing Hoffman and Sidley’s investigation), 
available at https://www.huffpost.com/entry/former-apa-president-says-stephen-behnke-was-
terminated_n_5b55c5fde4b0890b5cce23e6.  References to “Complaint” or “Compl.” refer to Plaintiffs’ First 
Supplemental Complaint. 
3 Lori Foster et al., Notes From the August 2015 APA Council of Representative Meeting, 53 Industrial-Organizational 
Psychologist 143, 145 (Jan. 2016), available at https://tinyurl.com/yybff99t. 
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The result served the ends of the APA Board by enabling it to limit damage to itself and 


the APA by scapegoating what former APA President Dr. Nadine Kaslow (and head of the Special 


Committee overseeing Defendants’ investigation) termed a “small underbelly” of psychologists.4  


The Report also burnished Mr. Hoffman’s reputation as a pull-no-punches corruption-fighter, a 


reputation built as a governmental prosecutor and inspector-general that fueled his unsuccessful 


run for a U.S. Senate seat. 


On the other hand, the Report destroyed the reputations and careers of the Plaintiffs in this 


case—Drs. Morgan Banks, Debra Dunivin, and Larry James—who had devoted years working to 


end abusive interrogations.  They prevented abuses by educating interrogators, drafting guidelines, 


reporting abuses, and, at times, intervening directly.  As a former member of the Judge Advocate 


General’s Corps, Army Lt. Col. G. John Taylor, has testified: 


I am personally aware that Colonel Banks stopped the abuse of at least one detainee.  
The detainee had some of his blankets taken away during the night, and had been 
slapped in the stomach by a guard.  Colonel Banks was incensed and immediately 
had the offending individual permanently removed from the facility.  He consulted 
with me to insure that we could prevent that individual from having any further 
contact with our detainees.  Colonel Banks continued to make sure that no abuse 
occurred while he was responsible for interrogations or for overall detainment.  His 
presence at the U.S. high value detention facility at Bagram, Afghanistan, and later 
his involvement in developing a small but robust corps of operational 
psychologists, helped lay the groundwork for just and righteous treatment of 
detainees caught on the fields of battle.5 


But the Hoffman Report told a far different story.  It spun a tale of multi-year collusion 


through a “joint enterprise” between DoD and the “small underbelly” of APA members—Plaintiffs 


here—intended to ensure that APA guidelines and actions would not stand in the way of abusive 


4Compl. ¶ 268; Report Reveals Close Ties Between Psychologists’ Association And Pentagon, WBUR (July 21, 2015) 
(Radio Interview with Dr. Nadine Kaslow), available at https://www.wbur.org/radioboston/2015/07/21/apa-pentagon. 
5 Taylor Aff. ¶ 6; Exhibit C.  All emphases added unless otherwise noted. 


JA1216



https://www.wbur.org/radioboston/2015/07/21/apa-pentagon





interrogations.6  In short, it falsely accused Plaintiffs of condoning, if not actively supporting, 


torture on behalf of the “joint enterprise” for over a decade.  Then, to ensure the greatest possible 


publicity for their work, Hoffman or a member of his Sidley team leaked the Report before its 


formal publication to the very journalist whose attacks against the APA had prompted the 


investigation.7  Predictably, Defendants set off a national and international media firestorm that 


publicly condemned Plaintiffs as “Psychologists Who Greenlighted Torture” and told the world 


that “Leading Psychologists Secretly Aided U.S. Torture Program.”8 


The accusations in the Hoffman Report, however, were false—and Defendants 


published them knowing they were false or, at a minimum, with reckless disregard for their 


truth or falsity.  Since Defendants first published the Report in July 2015, voluminous testimonial 


and documentary evidence has emerged—most of it in Defendants’ own investigation files and 


reviewed by and known to Defendants—that demonstrates the Report’s factual assertions about 


Plaintiffs were false.  Indeed, this voluminous evidence even led the APA’s then-president to 


admit that there was “clear evidence” that Hoffman may have “distorted” matters in the report.9  


As explained below, this evidence is more than sufficient for a jury to reasonably conclude not 


6 Hoffman Report at 9-10, 393.  “[T]he partnership was not just between the two men, but rather their respective 
entities as well.” (Hoffman Report at 393.)  “This single exchange reveals clearly that Behnke viewed Banks as a 
partner in their joint enterprise of coordinating APA and DoD policy and messaging on interrogations.” (Hoffman 
Report at 363.)  The term “joint enterprise” has been employed to aid in war-crimes prosecutions; “joint venture,” a 
term also used in the Report, has been used extensively in civil RICO cases such as the church abuse scandals, as 
Hoffman, a former federal prosecutor, was well aware. See United Nations International Residual Mechanism for 
Criminal Tribunals, Three categories of JCE [Joint Criminal Enterprise], available at 
https://cld.irmct.org/notions/show/952/three-categories-of-jce#.  
7 See infra Background Part D. 
8 See, e.g., N.Y. Times Editorial Board, Psychologists Who Greenlighted Torture, N.Y. Times (July 10, 2015), 
available at https://www.nytimes.com/2015/07/11/opinion/psychologists-who-greenlighted-torture.html; Rupert 
Stone, Leading Psychologists Secretly Aided U.S. Torture Program, Newsweek (July 10, 2015), available at 
https://www.newsweek.com/torture-cia-american-psychological-association-defense-department-352728. 
9 Affidavit of Larry James ¶ 14 (Nov. 14, 2019) (“James Aff.”). 
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only that Defendants’ statements about Plaintiffs were false, but that they published them with 


“actual malice.” 


Remarkably, however, despite that wealth of evidence, Defendants have steadfastly refused 


to retract or correct the Hoffman Report, and Defendants have even republished the Report to new 


readers.  The Report still remains on the APA’s website, and its false statements continue to 


generate damaging media coverage of Plaintiffs, who have no effective access to the media or 


other public forums to rebut the false accusations against them.  Left with no other choice, 


Plaintiffs were compelled to file this lawsuit to restore their reputations and good names. 


* * * 


Shortly after Plaintiffs filed their Complaint and before discovery could occur, Defendants 


filed Special Motions to Dismiss under the D.C. Anti-SLAPP Act.  In their Motions, Defendants 


argue that Plaintiffs’ Complaint should be dismissed because (according to Defendants) Plaintiffs 


are “public officials” for purposes of their defamation claims and, therefore, must prove that 


Defendants published their false statements with “actual malice.”  They further argue that Plaintiffs 


cannot provide any evidence from which a jury could reasonably conclude that Defendants acted 


with actual malice.10  Defendants are wrong on both points. 


10 Defendants’ Special Motions to Dismiss do not challenge any other elements of Plaintiffs’ claims.  See generally 
Defs. Sidley Austin LLP, Sidley Austin (DC) LLP & David Hoffman’s Mem. in Supp. of Contested Special Mot. to 
Dismiss Under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 (Oct. 13, 2017) (“Hoffman/Sidley First Special 
MTD”); Def. APA’s Mem. of P&As in Supp. of Its Contested Special Mot. to Dismiss Under the D.C. Anti-SLAPP 
Act, D.C. Code § 16-5502 (Oct. 13, 2017) (“APA First Special MTD”); Defs. Sidley Austin LLP, Sidley Austin 
(DC) LLP & David Hoffman’s Mem. in Supp. of Contested Special Mot. to Dismiss Count 11 of the First Supp. 
Compl. Under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 (Mar. 21, 2019) (“Hoffman/Sidley Second Special 
MTD”); Def. APA’s Mem. of P&As in Supp. of Its Contested Special Mot. to Dismiss the Supp. Compl. Under the 
D.C. Anti-SLAPP Act, D.C. Code § 16-5502 (Mar. 21, 2019) (“APA Second Special MTD”). 
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This Consolidated Opposition to Defendants’ Special Motions to Dismiss proceeds in 


three parts, following a brief factual background.11 


First, it explains that, contrary to Defendants’ contentions, the record contains more than 


sufficient evidence from which a jury could reasonably conclude that Defendants published their 


defamatory statements about Plaintiffs with actual malice—that is, with actual knowledge that they 


were false or with reckless disregard for their truth or falsity.  That evidence includes 


overwhelming evidence of the type that courts have routinely held constitutes both direct and 


circumstantial evidence of actual malice.  Among the evidence are documents actually possessed 


and actually reviewed by Defendants during their investigation; detailed, sworn affidavits from 


persons with direct knowledge of the facts at issue; and 27 affidavits from people Defendants 


interviewed attesting to Defendants’ omission and mischaracterization of their statements that 


contradicted Defendants’ preconceived conclusions.  


Defendants do not address the vast majority of this evidence, and they ask the Court to 


consider the evidence they do address in isolation.  But, as explained below, Defendants invite 


error: case law is clear that when considering evidence of actual malice, “[p]laintiffs are entitled 


to an aggregate consideration of all their evidence to determine if their burden [of demonstrating 


actual malice] has been met.” Tavoulareas v. Piro, 817 F.2d 762, 794 (D.C. Cir. 1987) (emphasis 


added); Herbert v. Lando, 441 U.S. 153, 170 (1979).  Plaintiffs have proffered more than enough 


evidence to demonstrate Defendants’ actual malice, and Defendants’ Motions must be denied. 


Second, this Consolidated Opposition explains that, contrary to Defendants’ contention, 


Plaintiffs Banks, Dunivin, and James were private figures, not “public officials,” at the time 


11 This Opposition is submitted in response to Defendants’ First Special MTDs.  Plaintiffs have filed a separate 
Opposition in response to Defendants’ Second Special MTDs. 
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Defendants published their defamatory statements and, therefore, do not need to prove actual 


malice—only negligence—to prevail on their claims.12  Defendants—who notably do not contend 


that Plaintiffs are “public figures”—largely assume that Plaintiffs are public officials.13  But as 


explained below (see infra Argument Part II), contrary to Defendants’ assumption and entirely 


distinguishable case law, Plaintiffs are not public officials for purposes of this case for two separate 


and independent reasons.  First, Plaintiffs cannot be public officials for the simple reason that at 


the time Defendants published their defamatory statements (the relevant time period for this 


inquiry) Plaintiffs had long been retired from any public employment, and any “public official” 


status, if it had ever existed, had long since terminated.  Second, even before Plaintiffs retired from 


public service, they were not “public officials” for defamation purposes because they did not 


satisfy the criteria for that status established by the U.S. Supreme Court and applied by other 


courts: they did not hold “high-ranking” positions with “substantial responsibility for or control 


over the conduct of governmental affairs,” and in which they could “significantly … influence the 


resolution of … issues” of public importance.  Rosenblatt v. Baer, 383 U.S. 75, 85 (1966); Kassel 


v. Gannett Co., 875 F.2d 935, 939 (1st Cir. 1989); Lewis v. Elliott, 628 F. Supp. 512, 519 (D.D.C. 


1986). 


Third, this Consolidated Opposition explains that, although Defendants assume that the 


D.C. Anti-SLAPP Act applies in this case, under settled choice-of-law principles, if the Court 


holds the D.C. Anti-SLAPP Act to be substantive (as Defendants have previously contended14) 


12 Plaintiffs nonetheless address the issue of actual malice first in this Opposition because even private-figure plaintiffs 
must prove actual malice to obtain punitive damages, Gertz v. Robert Welch, Inc., 418 U.S. 323, 349 (1974), and 
Plaintiffs seek punitive damages in this case.this  
13 Hoffman/Sidley First Special MTD at 6; 12-13; incorporated by reference in the APA First Special MTD at 7. 
14 APA’s Mem. in Supp. of Mot. to Dismiss at 17, James v. Hoffman, No. 17-cv-839 (Ohio C.C.P Apr. 7, 2017) (APA 
Ohio Anti-SLAPP Motion, available at https://tinyurl.com/sbmjkms, (pdf page 24)); Sidley Austin LLP and David 
Hoffman’s Special Mot. to Dismiss at 10, James v. Hoffman, No. 17-cv-839 (Ohio C.C.P Apr. 7, 2017) (Hoffman’s 
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rather than procedural, then the Illinois Anti-SLAPP Act, not the D.C. Anti-SLAPP Act, applies. 


As explained below (see infra Argument Part III), there is an actual conflict between the D.C. 


Anti-SLAPP Act and the Illinois Anti-SLAPP Act.15  Based on the facts and allegations in this 


case, Illinois is the jurisdiction with the most significant relationship to the dispute, and the 


jurisdiction whose policy would be more advanced by applying its law.  Thus, the Illinois Anti-


SLAPP Act applies and the Special Motions to Dismiss must be denied. 


RELEVANT FACTUAL BACKGROUND 


Because Defendants’ Special Motions to Dismiss omit critical information relevant to their 


resolution and misrepresent record evidence, Plaintiffs provide this brief background.  To avoid 


voluminous briefing, the section provides only a high-level overview of the relevant facts, with 


specific record evidence discussed in the Argument sections to which it is relevant. 


 Defendant APA Faces Public Criticism and, in Response, Retains Defendants 
David Hoffman and Sidley Austin LLP to Investigate. 


In the wake of 9/11, the APA—a private professional organization of psychologists—came 


under public scrutiny and criticism as increasingly vocal critics claimed that it had been complicit 


in enabling the Bush Administration’s torture of detainees because it did not prohibit psychologists 


from supporting “enhanced” interrogations.16  To give their campaign wide public visibility, APA 


critics collaborated with New York Times reporter James Risen, who then published a book that 


and Sidley’s Ohio Anti-SLAPP Motion, available at https://tinyurl.com/vmhp4g3 (pdf page 20)). Defendants do not 
address this point in their current motions. 
15 Illinois Citizen Participation Act, 735 Ill. Comp. Stat. 110/1 et. seq. (the “Illinois Anti-SLAPP Act”). 
16 Compl. ¶ 2; APA, APA Board of Directors Resolution Regarding Independent Review (Nov. 12, 2014; revised 
Nov. 28, 2014), available at https://www.apa.org/about/governance/board/independent-review. 


JA1221



https://tinyurl.com/vmhp4g3

https://www.apa.org/about/governance/board/independent-review





claimed the APA colluded with the CIA and the Bush Administration to enable the torture of 


detainees.17 


Following the publication of Risen’s book, public attacks on the APA reached their 


crescendo, forcing it to take action to protect its reputation.18  To that end, the APA hired David 


Hoffman, a partner in the Chicago office of Sidley Austin LLP, to conduct an investigation “to 


ascertain the truth about [Risen’s] allegations ... following an independent review of all available 


evidence.”19  Hoffman concluded that the evidence did not support Risen’s claim that the APA 


colluded with the CIA.20  However, the APA instructed Hoffman to interpret the scope of his 


assignment broadly. His investigation then expanded to cover more than a decade of events within 


the APA and cost $4.3 million, almost five times the original estimate.21 


 Defendants’ Investigation Was Intentionally Flawed from the Outset. 


Defendants’ investigation was flawed from its inception, as Defendants began their inquiry 


relying heavily—and almost exclusively—on the APA critics who prompted the investigation and 


17 Compl. ¶¶ 2-3, 27, 54, 79, 165, 173, 177; Steven Reisner, Psychologists for Social Responsibility: An Open 
Discussion of the Hoffman Report and Where to Go from Here, YouTube (Aug. 6. 2015), available at 
https://www.youtube.com/watch?v=lsru3chmkwo. 
18 Louise Richardson, James Risen’s ‘Pay Any Price’, N. Y. Times (Oct. 15, 2014), available at 
https://www.nytimes.com/2014/10/26/books/review/james-risens-pay-any-price.html; APA, APA Board of Directors 
Resolution Regarding Independent Review (Nov. 12, 2014; revised Nov. 28, 2014), available at 
https://www.apa.org/about/governance/board/independent-review; Roy Eidelson, Ph.D., James Risen vs. the 
American Psychological Association, Psychology Today (Oct. 23, 2014), available at 
https://www.psychologytoday.com/intl/blog/dangerous-ideas/201410/james-risen-vs-the-american-psychological-
association. 
19 APA, APA Board of Directors Resolution Regarding Independent Review (Nov. 12, 2014; revised Nov. 28, 2014), 
available at https://www.apa.org/about/governance/board/independent-review. 
20 Hoffman Report at 11.  The distinction between the CIA and DoD is critical because the legal documents 
underpinning their conduct of interrogations were very different. For example, no DoD policy ever permitted sleep 
deprivation (as opposed to sleep adjustment), as Hoffman says was allowed at the time of PENS. Similarly, stress 
positions (e.g., push-ups) were allowed briefly between December 2002 and January 2003 and then expressly 
prohibited by military policies, including some of those drafted by the Plaintiffs. None of the Plaintiffs had anything 
to do with the CIA interrogation program. 
21 Hoffman Report at 64.  
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adopting those critics’ core thesis: that Plaintiffs had colluded to avoid creating obstacles to 


abusive interrogations.22  Indeed, Defendants’ approach was entirely consistent with Hoffman’s 


admitted investigatory mantra:  “Where there’s smoke, there’s usually fire.”23  Defendants thus 


had a preconceived goal from the very outset of their investigation and, as described in detail 


below, sought out testimony and evidence to support their desired  conclusion while deliberately 


avoiding testimony and evidence that would contradict it and mischaracterizing voluminous 


testimony and evidence that did not support it.24  As Hoffman admitted in a meeting with the APA 


Council (the APA’s governing body), the Report set out to “ma[ke] their [the Sidley team’s] case” 


to support his conclusions. 25 


Moreover, as described in detail in Argument I.C.5 below, the investigation’s conduct 


flouted several accepted practices for internal investigations:26 


Improper Investigatory Conduct.   


• As documented in 27 affidavits from those interviewed, Defendants conducted 
interviews solely to build a case against Plaintiffs and ignored evidence that did not 
support their predetermined conclusions;27 


22 See infra Argument Part I.C.3. 
23 John P. Huston, Former Mayor Criticizes $200,000 Highland Park Investigation, Chicago Tribune (Feb. 19, 2013), 
available at https://www.chicagotribune.com/suburbs/highland-park/ct-xpm-2013-02-19-ct-tl-lk-0221-hp-
transparency-report-20130220-story.html. 
24 See infra Argument Part I.C.1-2. 
25 Lori Foster et al., Notes From the August 2015 APA Council of Representative Meeting, 53 Industrial-Organizational 
Psychologist 143, 145 (Jan. 2016), available at https://tinyurl.com/yybff99t. 
26 See also infra Argument Part I.C.5. 
27 See, e.g. Sammons Aff. ¶¶ 4-5; Deutsch Aff Aff. ¶ 9; Lefever Aff  ¶ 10; Swenson Aff. ¶6; Callahan Aff. ¶ 9; All 
Affidavits are attached as Exhibit C, alphabetically as Exhibits C-1 to C-34. 
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• Defendants avoided providing UpJohn warnings 28 as required by the D.C. Bar’s 
ethics rules,29 failed to warn interviewees that they were potential targets, and 
advised interviewees that they should not retain counsel.  


Conflicts of Interest.  The investigation was overseen by an APA Special Committee 
whose members had been deeply involved in the events the Report described and stood to 
benefit if the Report blamed others and exonerated them. 


Leaking to the Media.  Defendants leaked the Report to The New York Times to ensure 
the allegations would be broadcast around the world before Plaintiffs could respond.30  


 Defendants Publish a Report That Consciously Disregarded Evidence—and 
the Truth—to Carry out Defendants’ Preconceived Goal of Exonerating the 
APA by Condemning a Few of Its Members—the Plaintiffs Here. 


At the end of their “investigation,” Defendants produced a report that was not the objective, 


neutral review of “all available evidence” called for in the APA’s charge to Hoffman and Sidley.  


Rather, the Hoffman Report presented a false narrative that protected the APA and its Board by 


falsely stating that just a few APA members—including the Plaintiffs here—secretly colluded to 


shape APA policies and actions so they would not create obstacles to psychologists’ participation 


in abusive interrogations on behalf of DoD. 


More specifically, the Hoffman Report falsely stated that Plaintiffs colluded by: 


• in 2005, acting to ensure that the guidelines issued by the APA’s Psychological Ethics 
and National Security (PENS) Task Force—which were intended for psychologists 
involved in the detainee interrogation process—were no more restrictive than 
“existing” military guidelines which, Defendants falsely stated, were intentionally 
loose so as not to prohibit torture, including stress positions and sleep deprivation;31 


• from 2006 to 2009, preventing the APA from banning psychologists’ participation in 
national-security interrogations;32 and  


28 Banks Aff. ¶ 15; Dunivin Aff. ¶ 3; James Aff. ¶ 8. 
29 D.C. Bar, Ethics Opinion 269: Obligation of Lawyer for Corporation to Clarify Role in Internal Corporate 
Investigation (Jan. 1997), available at https://www.dcbar.org/bar-resources/legal-ethics/opinions/opinion269.cfm. 
30 N.Y. Times Editorial Board, Psychologists Who Greenlighted Torture, N.Y. Times (July 10, 2015), available at 
https://www.nytimes.com/2015/07/11/opinion/psychologists-who-greenlighted-torture.html. 
31 Hoffman Report at 9-12. 
32 Hoffman Report at 9. 
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• from 1999 to 2014, mishandling ethics complaints to protect national-security 
psychologists from censure.33 


However, as detailed below (see infra Argument Part I.B), Defendants had in their 


possession, reviewed, and knew the contents of documents and witness testimony that directly 


contradicted each of these false conclusions. 


 The Hoffman Report Ignites a Media Firestorm Against Plaintiffs. 


Predictably, the public outcry that the Hoffman Report created against Plaintiffs was swift 


and devastating.  Before Plaintiffs had a chance to respond to the Report’s allegations, an advance 


copy was leaked to James Risen at The New York Times—a leak that metadata evidence traces to 


Defendant Hoffman or a member of his Sidley team.34  A national and international media 


firestorm immediately followed that condemned Plaintiffs: 


33 Hoffman Report at 10. 
34 On July 7, the Word file of the version of the Report that was ultimately published online by the Times as a .pdf was 
put into a .pdf file using a computer program with a different serial number than the program used to .pdf the document 
provided to APA and ultimately posted on the APA website.  Metadata from the document published by the Times 
demonstrate that the last person in the document before it was converted into a .pdf was David Hoffman or someone 
from his team (Emily Maassen or James Platt, two former Sidley legal assistants).  Moreover, there are no metadata 
indicating that any changes had been made in that document, or that the Word file had been printed or saved by anyone, 
between July 2 and July 7. According to an interrogatory answer from APA and other statements made by APA’s 
Associate General Counsel to witnesses, and statements by APA’s outside counsel, no one at APA or working on 
behalf of APA at the time, other than David Hoffman, had access to a Word file that could be e-mailed anywhere. 
(APA Interrogatory Answers, March 13, 2019, on file with Plaintiffs’ Counsel.)  As a result, no one else could have 
e-mailed a Word file of the Report that the Times could then transform into the .pdf on July 7. Gungor Aff. ¶¶ 7-17.  
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This wide dissemination of the Hoffman Report’s false conclusions about Plaintiffs was 


entirely foreseeable and, as demonstrated by Hoffman’s leak of the Report to a journalist with a 


vested interest in perpetuating his attacks against the APA and the Plaintiffs, intended.35  Indeed, 


as Hoffman has candidly admitted with respect to his investigations, “I use the media to fan the 


flames.”36  In this case, the flames consumed Plaintiffs’ reputations and devastated their careers 


and livelihoods.  


35 Compl. ¶¶ 29, 249-50. 
36 Newman Aff. ¶ 13. 
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 The APA Endorses the Hoffman Report Even as Its Members Quickly Identify 
Its Many Falsehoods. 


The APA immediately and uncritically endorsed the Hoffman Report and fired previous-


Plaintiff Dr. Stephen Behnke.37  In publicly endorsing the Report, Dr. Nadine Kaslow, the APA 


Board member responsible for overseeing Defendants’ investigation, went so far as to identify 


Plaintiffs as part of a “small underbelly” of the APA, announce that Plaintiffs’ “collusion” 


“enabled psychologists to be involved in abusive interrogation techniques,” and suggest the 


possibility that the APA would refer the Report for criminal charges.38 


At the same time the APA was publicly endorsing the Hoffman Report and condemning 


Plaintiffs, however, APA members began to identify numerous false statements in the Report, 


identify documents and evidence that Defendants ignored, and point out testimony they had 


provided in interviews that Defendants misrepresented or ignored in the Report.  For example, just 


after the Report’s release, APA member Linda Woolf (who supported the ban on psychologists’ 


participation in interrogations that Plaintiffs were accused of colluding to block) sent previous-


Plaintiff Behnke a letter stating:39 


37 Compl. ¶ 251; APA, Press Release and Recommendation Actions: Independent Review Cites Collusion Among APA 
Individulas and Defense Department Officials in Policy on Interrogation Techniques* (July 10, 2015), available at 
https://tinyurl.com/ujaczsy; The APA Board later admitted that its firing of Dr. Behnke was “impulsive and not 
thought through.” Affidavit of Robert J Resnick, James v. Hoffman, No. 17-cv-00839 (Ohio C.C.P May 8, 2017), 
available at https://tinyurl.com/y3aqu3sl; Resnick Aff. ¶ 5. 
38 Letter from Linda M. Woolf, Ph.D. to Stephen H. Behnke, PhD (July 18, 2015), available at 
https://tinyurl.com/y2raxte3; Report Reveals Close Ties Between Psychologists’ Association And Pentagon, WBUR, 
available at https://tinyurl.com/yxe2ngmc; Former APA President Says Stephen Behnke was ‘Terminated’, Huffington 
Post, available at  https://tinyurl.com/yy2u3dua; Spencer Ackerman, US Torture report: psychologists should no 
longer aid military, group says, The Guardian (July 11, 2015), available at https://tinyurl.com/y4d7sh84 
39 Behnke Aff. ¶ 34.  
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Ms. Woolf was not alone among APA members condemning the Hoffman Report.  Many 


people whom Defendants interviewed and numerous former members of the APA’s governing 


bodies, including eight former APA presidents and former chairs of its Ethics Committee, decried 


the Hoffman Report’s falsities.40  For example: 


40 Robert Kinscherff, et al., Open Letter to the APA Board of Directors from Former Chairs of the APA Ethics 
Committee, APA (Feb. 16, 2016), available at  https://www.apa.org/news/press/statements/ethics-chairs-letter01.pdf; 
Letter from Lori C. Thomas, et al. to APA Board of Directors, et al. (June 8, 2016), available at 
https://tinyurl.com/vpgrjgg; past APA Presidents’ Open Letter to the Board of Directors, Council of Representatives, 
Divisions and Staff (June 11, 2016), available at https://www.apa.org/news/press/statements/past-presidents-
letter.pdf; ; James Aff. ¶ 14; Newman Affidavit, Exhibit C to Plaintiffs’ Second Opposition, Exhibit 1. 
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Tellingly, the APA Board itself, despite publicly standing by and continuing to endorse the 


Hoffman Report and its condemnation of Plaintiffs, privately admitted the failings of the Report 


and of the Board’s reaction to it:41 


 


41 James Aff. ¶ 14; Newman Affidavit, Exhibit C to Plaintiffs’ Second Opposition, Exhibit 1; Resnick Aff. ¶ 5.  
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Now, four years after the Report’s publication, the accumulated evidence demonstrates not 


only that the Report’s statements about Plaintiffs were false, but also that Defendants made them 


knowing that they were false or, at minimum, with reckless disregard for their truth or falsity.  As 


detailed below (see infra Argument Part I), this evidence includes: 


• documents in Defendants’ possession that were known to, read by, and relied on by 
Defendants in preparing their Report; 


• interview transcripts and more than 27 affidavits from those interviewed that show that 
Defendants intentionally omitted, mischaracterized, and deliberately avoided evidence 
that did not fit their preconceived narrative, and instead pursued only evidence that 
supported the conclusions they wanted to reach; and  


• communications that show Defendants’ reliance on sources they knew were biased and 
unreliable.42  


 


42 Compl. ¶¶ 8-11, 16, 21, 23, 53-58, 80-153, 178, 183-186, 267-69; Anton Aff. ¶ 11. 
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Despite this evidence, Defendants refused to retract or correct the Report’s false and 


defamatory statements about Plaintiffs.  This lawsuit followed. 


ARGUMENT 


As explained below, Defendants’ Special Motions to Dismiss should be denied for three 


separate and independent reasons: 


First, Plaintiffs proffer more than sufficient evidence of a kind courts have consistently 


found probative of “actual malice” and from which a jury could reasonably conclude that 


Defendants published their false and defamatory statements with actual malice.  


Second, even if Plaintiffs could not proffer sufficient evidence of Defendants’ actual 


malice (which they do), Defendants’ motions should nevertheless be denied because, under the 


tests consistently applied by courts, Plaintiffs were “private figures,” not “public officials,” when 


Defendants published their defamatory statements. Consequently, they do not need to prove actual 


malice—only simple negligence—to prevail on their claims, and the record evidence clearly shows 


Defendants’ negligence. 


Third, if the Court holds the D.C. Anti-SLAPP Act to be substantive (as Defendants 


contended in Ohio and as the D.C. Attorney General has asserted in this case)43 rather than 


procedural, then Defendants’ Motions should be denied because under D.C.’s choice-of-law 


principles, the Illinois Anti-SLAPP Act, not the D.C. Anti-SLAPP Act, applies in this case.  


I. Plaintiffs Proffer More than Sufficient Evidence from Which a Jury Could 
Reasonably Conclude Defendants Published Their Defamatory Statements with 
Actual Malice. 


As explained below, contrary to Defendants’ assertions, there is more than sufficient 


evidence in the record from which a jury could reasonably conclude that Defendants published 


43 Intervenor the District of Columbia’s Brief in Support of the Anti-SLAPP Act of 2010 (November 15, 2019) at 8. 
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their defamatory statements about Plaintiffs with actual malice.  That evidence includes both direct 


and circumstantial evidence of the types that courts have found to demonstrate actual malice. 


 The Actual Malice Standard Is Demanding But Not Prohibitive; 
Circumstantial Evidence of a Defendant’s Knowledge of Falsity or Reckless 
Disregard Is Sufficient to Make a Reasonable Showing of Actual Malice. 


Although the “actual malice” standard is rooted in the First Amendment, courts have 


cautioned that it is not an “insurmountable” hurdle, especially at preliminary stages of a case.  As 


the D.C. Court of Appeals has admonished, “it is not the court’s role, at the preliminary stage of 


ruling on a special motion to dismiss, to decide the merits of the case but to test the legal sufficiency 


of the evidence to support the claims.”  Competitive Enter. Inst. v. Mann, 150 A.3d 1213, 1240 


(D.C. 2016).  In considering a special motion to dismiss, the review of which is akin to review of 


a motion for summary judgment, the court may not make credibility determinations or weigh the 


evidence, because that would supplant the role of the jury.  Id. at 1235-36.  Rather, the court may 


grant a special motion to dismiss only if “the court can conclude that the claimant could not prevail 


as a matter of law” even if all evidence and all inferences therefrom are viewed in the light most 


favorable to the plaintiff.  See id. at 1236-38 & n.32.44 


Importantly, the record evidence and well-pleaded facts in Plaintiffs’ Complaint must be 


viewed in the context of what courts—including the U.S. Supreme Court—have held to constitute 


evidence of actual malice.  As the Supreme Court has long recognized, defamation-defendants, 


unsurprisingly, “are prone to assert their good-faith belief in the truth of their publications,” so 


44 Defendants are precluded from submitting new affidavits with their replies for two reasons.  First, affidavits must 
be filed with the original motions. See D.C. Sup. R. Civ. P. 6(c) (“Time For Serving Affidavits.  Any affidavit 
supporting a motion or opposition must be served with the motion or opposition unless the court orders otherwise.”). 
Second, the Court has ordered that no surreplies may be filed, thus preventing Plaintiffs from responding to new 
material presented in Defendants’ replies.  See Sept. 17, 2019 Order; see also Doe v. Exxon Mobil Corp., 69 F. Supp. 
3d 75, 85 (D.D.C. 2014) (“This Court has previously granted leave to file a surreply when the opposing party’s reply 
brief included a supplemental declaration.”). And, for that same reason—Plaintiffs’ inability to respond to arguments 
first presented in a reply—Defendants may not raise any new arguments in their replies.  See Nippon Shinyaku Co. v. 
Iancu, 369 F. Supp. 3d 226, 240 n.8 (D.D.C. 2019) (“Arguments raised for the first time in a reply brief are waived.”). 
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“plaintiffs will rarely be successful in proving awareness of falsehood from the mouth of the 


defendant himself.”  Herbert v. Lando, 441 U.S. 153, 170 (1979).  Thus, “a plaintiff is entitled to 


prove the defendant’s state of mind through circumstantial evidence.”  Harte-Hanks Commc’ns, 


Inc. v. Connaughton, 491 U.S. 657, 668 (1989); Celle v. Filipino Reporter Enters. Inc., 209 F.3d 


163, 183 (2d Cir. 2000) (“‘Malice may be proved inferentially[.]’” (quoting Dalbec v. Gentleman’s 


Companion, Inc., 828 F.2d 921, 927 (2d Cir. 1987))).45  Defendants’ assertions that they believed 


their statements to be true are insufficient to allow them to prevail.  St. Amant v. Thompson, 390 


U.S. 727, 732 (1968) (“The defendant in a defamation action brought by a public official cannot, 


however, automatically insure a favorable verdict by testifying that he published with a belief that 


the statements were true.”). 


In evaluating the sufficiency of such circumstantial evidence, courts must take a holistic 


approach that examines the totality of the evidence to determine whether, collectively, all the 


evidence is capable of giving rise to an inference of knowledge of falsity or reckless disregard for 


the truth.  Celle, 209 F.3d at 183.  A holistic—not piece-by-piece—approach is required because, 


as the D.C. Circuit has stated, “each individual piece of evidence cannot fairly be judged 


individually,” and, thus, “[p]laintiffs are entitled to an aggregate consideration of all their 


evidence to determine if their burden has been met.”  Tavoulareas v. Piro, 817 F.2d 762, 794 


n.43 (D.C. Cir. 1987); Houlahan v. World Wide Ass’n of Specialty Programs & Sch., No. 04-cv-


1161, 2006 WL 2844190, at *7 (D.D.C. Sept. 29, 2006); Aghmane v. Bank of Am., N.A., 696 F. 


App’x 175, 176-77 (9th Cir. 2017); Celle, 209 F.3d at 183.  Indeed, the Supreme Court has stated 


that because “proof of ‘actual malice’ calls a defendant’s state of mind into question,” where lack 


45 See also, e.g., Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 871 (W.D. Va. 2016); Solano v. Playgirl, Inc., 
292 F.3d 1078, 1087 (9th Cir. 2002); Schiavone Constr. Co. v. Time, Inc., 847 F.2d 1069, 1090 (3d Cir. 1988).  
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of fault is not clear, this element “does not readily lend itself to summary disposition.”  Hutchinson 


v. Proxmire, 443 U.S. 111, 120 n.9 (1979) (citing 10B Wright et al., Fed. Prac. & Proc. Civ. 


§ 2730); see also OAO Alfa Bank v. Ctr. for Pub. Integrity, 387 F. Supp. 2d 20, 49 (D.D.C. 2005) 


(“[T]he question of actual malice is ordinarily one for the jury[.]”); Kaelin v. Globe Commc’ns 


Corp., 162 F.3d 1036, 1042 (9th Cir. 1998) (“[S]tatements of … subjective intention are matters 


of credibility for a jury.”). 


As the Supreme Court has explained in discussing the types of evidence that can prove 


actual malice: 


As a general rule, any competent evidence, either direct or circumstantial, can be 
resorted to, and all the relevant circumstances surrounding the transaction may be 
shown ... including ... prior or subsequent defamations, subsequent statements of 
the defendant, circumstances indicating the existence of rivalry, ill will, or hostility 
between the parties, [and] facts tending to show a reckless disregard of the 
plaintiff's rights[.] 


Herbert, 441 U.S. at 164 n.12; see also id. at 165 n.15 (collecting cases).   


Thus “[t]here is no doubt that evidence of negligence, of motive and of intent may be 


adduced for the purpose of establishing, by cumulation and by appropriate inferences, the fact of 


a defendant’s recklessness or of his knowledge of falsity.”  Airlie Found., Inc. v. Evening Star 


Newspaper Co., 337 F. Supp. 421, 429 (D.D.C. 1972); Celle, 209 F.3d at 183; accord Tavoulareas, 


817 F.2d at 794.  Thus, for example, although bias or ill will may not alone be sufficient to 


demonstrate actual malice, “evidence concerning motive” or bias is a relevant evidentiary building 


block toward proving actual malice.  Connaughton, 491 U.S. at 668; Celle, 209 F.3d at 183.  


Similarly, although a failure to properly investigate may not alone prove actual malice, it is one 


piece of evidence that can support a finding of actual malice.  See, e.g., Hunt v. Liberty Lobby, 720 


F.2d 631, 645 (11th Cir. 1983); Vandenburg v. Newsweek, Inc., 441 F.2d 378, 380 (5th Cir. 1971).   
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Evidence of a defendant’s purposeful avoidance of the truth—which Plaintiffs’ Complaint 


alleges in numerous ways on numerous occasions46—is especially powerful.  See Connaughton, 


491 U.S. at 692 (“Although failure to investigate will not alone support a finding of actual malice 


... the purposeful avoidance of the truth is in a different category.”); Parsi v. Daioleslam, 595 F. 


Supp.2 d 99, 108 (D.D.C. 2009) (“A failure to investigate adequately could not alone amount to 


actual malice, but purposeful avoidance of the truth could.” (citing Connaughton, 491 U.S. at 692 


(emphasis in original)); Masson v. New Yorker Magazine, Inc., 960 F.2d 896, 900 (9th Cir. 1992). 


Here, Plaintiffs proffer both direct and circumstantial evidence of Defendants’ actual 


malice. 


First, Plaintiffs proffer direct evidence that Defendants actually knew their defamatory 


statements about Plaintiffs to be false.  That evidence includes documents in Defendants’ 


possession that Defendants Hoffman and Sidley read and relied on in preparing the Hoffman 


Report, documents read or actually created by APA officials involved in the Report’s publications 


(and republications), and testimony provided to Defendants by people they interviewed that 


directly contradicts Defendants’ false statements about Plaintiffs. 


Second, Plaintiffs proffer circumstantial evidence of the exact types that courts have 


repeatedly held constitute evidence of actual malice.  Taken either independently or collectively, 


this evidence is sufficient for the question of Defendants’ actual malice to go to a jury. It includes 


evidence that Defendants: 


• had a preconceived narrative for the Hoffman Report to malign Plaintiffs’ character 
and consciously made the evidence conform to that narrative—including by using 
interviews only to support that preconceived narrative rather than to uncover the truth 
(as attested to by numerous affidavits)—while purposely avoiding evidence that would 
contradict their preconceived narrative; 


46 See, e.g., Compl. ¶¶ 20, 23, 34, 91, 104, 189-99. 
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• knowingly relied on unreliable and biased sources despite obvious reasons to doubt 
their veracity; 


• had a motive to make their false statements against Plaintiffs (namely, to pin blame on 
Plaintiffs and thereby exonerate APA Board members from public criticism) and were 
biased against Plaintiffs; 


• intentionally conducted an investigation that departed egregiously from accepted 
professional standards for such investigations despite being under no time pressure; 
and 


• refused to retract or correct their false and defamatory statements even after being 
presented with irrefutable evidence showing the falsity. 


Defendants ignore many of these categories of circumstantial evidence—and even fail to 


cite binding U.S. Supreme Court case law directly on point.47  Defendants likewise ignore much 


of the evidence that fits squarely within these categories.  And when Defendants do acknowledge 


evidence, they invite error by asking the Court to view that evidence piece-by-piece, rather than 


holistically.  See, e.g., Tavoulareas, 817 F.2d at 794 (Plaintiffs entitled to “aggregate 


consideration of all their evidence to determine if their burden [of demonstrating actual malice] 


has been met.”). 


 Direct Evidence of Actual Malice: Plaintiffs Proffer Evidence That Defendants 
Knew Their Defamatory Statements Were False or Recklessly Disregarded 
Their Truth or Falsity. 


Plaintiffs have alleged—and substantial record evidence demonstrates—that Defendants 


actually knew that their defamatory statements were false and/or recklessly disregarded their truth 


or falsity, thereby demonstrating actual malice. 


As an initial matter, it is black-letter law that a publisher cannot feign ignorance or profess 


good faith when it possessed information that brought into question the truth of its statements.  D. 


47 For example, Defendants Hoffman and Sidley fail to acknowledge Harte-Hanks Communications v. Connaughton, 
491 U.S. 657, 692-93 (1989), the U.S. Supreme Court’s directly on-point and binding decision holding that 
“purposeful avoidance of the truth” demonstrates actual malice.  Defendant APA, for its part, cites Connaughton, but 
omits its holding regarding the purposeful avoidance standard. 
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Elder, Defamation: A Lawyer’s Guide § 7.12 (July 2016) (collecting cases).  Actual malice can be 


inferred when a defendant publishes a defamatory statement that contradicts information known 


to him, even though he testifies that he believed the statement was not defamatory and was 


consistent with the facts within his knowledge.  Id.; see also, e.g., Tomblin v. WHCS-TV8, 434 F. 


App’x 205, 211 (4th Cir. 2011) (summary judgment on the question of actual malice precluded 


where there was evidence that defendant was aware of “internal inconsistencies or apparently 


reliable information that contradict[ed] its libelous assertions”); Zerangue v. TSP Newspapers, 


Inc., 814 F.2d 1066, 1070 (5th Cir. 1987) (“[P]laintiffs have prevailed after demonstrating that the 


author of a story knew facts disproving it[.]”); Schiavone Constr. Co. v. Time, Inc., 847 F.2d 1069, 


1073 (3d Cir. 1988). 


Critically, a pattern of failing to acknowledge contradictory information is not merely “a 


failure to investigate” or to connect the dots, or a rational interpretation of ambiguous information, 


as Defendants assert.48  Rather, it supports a reasonable inference of actual knowledge of falsity 


or, at minimum, reckless disregard for the truth.  Tomblin, 434 F. App’x at 211; Zerangue, 814 


F.2d at 1070; Schiavone, 847 F.2d at 1073. 


Here, substantial record evidence demonstrates that Defendants actually knew that their 


defamatory statements were false and/or recklessly disregarded their truth.  Because a complete 


recitation of this voluminous direct evidence would require greater space than permitted here, this 


Opposition focuses on exemplar direct evidence demonstrating that Defendants knew that three 


major factual conclusions in the Hoffman Report were false and/or recklessly disregarded their 


truth or falsity.  As noted above, these three primary conclusions stated that Plaintiffs colluded 


with the Department of Defense to support and enable torture by: 


48 Hoffman/Sidley First Special MTD at 20-21. 
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• in 2005, acting to ensure that the guidelines issued by the APA’s Psychological Ethics 
and National Security (PENS) task force—which were intended for psychologists 
involved in the detainee interrogation process—were no more restrictive than 
“existing” military guidelines which, Defendants falsely stated, were intentionally 
loose so as not to torture, including stress positions and sleep deprivation;49 


• from 2006 to 2009, preventing the APA from banning psychologists’ participation in 
national-security interrogations;50 and 


• from 1999 to 2014, mishandling ethics complaints to protect national-security 
psychologists from censure.51 


As explained herein, not only does the evidence demonstrate the falsity of those 


conclusions but Defendants (including the APA) had such evidence in their possession when they 


published the Hoffman Report and actually reviewed and knew the substance of that evidence.  


Further still, Defendants (including the APA in the majority of cases) had evidence in their 


possession that demonstrated the falsity of each of the 219 false statements listed in Exhibit A to 


the Complaint and actually reviewed and knew the substance of that evidence.52 


49 Hoffman Report at 9-12.   
50 Hoffman Report at 9. 
51 Hoffman Report at 10. 
52 See Compl. at Ex. A.  At the hearing on September 6, 2019, the Court requested that Plaintiffs limit the amount of 
evidence presented in their Opposition and be selective in presenting that evidence. Plaintiffs have hyperlinked many 
documents of which the Court may take judicial notice, instead of filing the original document with their Opposition. 
Kaempe v. Myers, 367 F.3d 958, 965 (D.C. Cir. 2004) (the Court may take judicial notice of public documents whose 
authenticity is not disputed.) Copies of all documents are available in hard copy upon request. If the Court desires, 
Plaintiffs are prepared to walk the Court through all of this evidence during the hearing on Defendants’ Special 
Motions to Dismiss. Finally, as noted in the chart, seven documents referenced in Ex. A were not in Hoffman’s 
possession but provide the Court with additional evidence of omissions, distortions, or mischaracterizations of 
evidence in his possession (see, e.g., False Statement 13, Response to the Hoffman Independent Review, The Society 
for Military Psychology (APA Division 19) Presidential Task Force, available at 
https://www.militarypsych.org/uploads/8/5/4/5/85456500/tf19_response_to_the_hoffman_report_div19_excom_app
roved.pdf). 
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1. Documents and Information Known to Defendants and in Their 
Possession Specifically About Plaintiffs That Demonstrate the Falsity 
of Defendants’ Claims About Plaintiffs Supporting Interrogation 
Abuses. 


As an initial matter, Defendants, in addition to actually possessing, actually reviewing, and 


actually knowing information that directly contradicts their specific false statements about 


Plaintiffs (see infra Parts I.B.2-7), Defendants actually possessed and actually reviewed evidence 


and testimony that Plaintiffs—far from supporting abusive interrogations—worked to prevent such 


abuses.  For example: 


• Statements by Hoffman/Sidley Interviewee Jennifer Bryson.  Hoffman and Sidley 
actually interviewed Jennifer Bryson, a civilian interrogator at Guantanamo.  As set 
forth in Ms. Bryson’s attached affidavit, she told Defendants that Plaintiff Behnke “was 
absolutely opposed to torture” and worked to prevent it: 


I told [the Sidley interviewer] that when Dr. Behnke found out that I 
was an interrogator at Guantanamo and asked me about this, his primary 
concern was whether abuses were going on. It was entirely clear to me 
that Dr. Behnke was absolutely opposed to torture and that this is the 
reason he wanted information about what was actually happening in 
DoD’s Guantanamo interrogation. He was extremely concerned to make 
sure that APA was not inadvertently supporting detainee abuse.53 


BUT Hoffman and Sidley ignored that testimony and published opposite claims about 
Plaintiffs. 


• Statements by Hoffman/Sidley Interviewee Dr. Robert Fein.  Hoffman and Sidley 
actually interviewed PENS Task Force Member Dr. Robert Fein.54  As set forth in 
Dr. Fein’s attached affidavit, he told Defendants that Plaintiffs Behnke, Dunivin, and 
others were trying to “improve training” for interrogators, not encourage their abuses: 


As documented in Mr. Hoffman's notes of my interview, I told him that 
people like Behnke, Col. Dunivin, and others were trying to improve 
training for human intelligence collectors to be more informed and 
useful advisors and monitors of military interrogators.55 


53 Bryson Aff. ¶ 11; Hoffman Report at 67. 
54 Fein Aff. ¶ 2.  
55 Fein Aff. ¶ 13.  
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BUT Hoffman and Sidley ignored that testimony and published opposite claims about 
Plaintiffs. 


2. Documents and Information Known to Defendants and in Their 
Possession Demonstrate the Falsity of Defendants’ First Primary False 
and Defamatory Conclusion About Plaintiffs. 


Substantial record evidence demonstrates that Defendants actually knew the first primary 


conclusion about Plaintiffs in the Hoffman Report was false or, at a minimum, recklessly 


disregarded its truth or falsity.  That first false primary conclusion was that: 


“key APA officials, principally the APA Ethics Director [Dr. Behnke] joined and 
supported at times by other APA officials, colluded with important DoD officials 
to have APA issue loose, high-level ethical guidelines that did not constrain DoD 
in any greater fashion than existing DoD interrogation guidelines.”56 


And that false conclusion rested on two false factual assertions:  


[1] “... then-existing DoD guidance ... used high-level concepts and did not 
prohibit techniques such as stress positions and sleep deprivation[.]”57 


[2] “... it was well known to APA officials at the time of the [PENS] report that 
the Bush Administration had defined ‘torture’ in a very narrow fashion[.]”58 


That primary conclusion and its supporting factual assertions are false—and Defendants 


do not challenge their falsity in their Special Motions to Dismiss.  The factual assertions are false 


for the simple reason that, by the time the PENS Task Force met, the earlier-existing narrow 


definition of “torture” had been withdrawn and interrogation policies governing the DoD then 


currently in place prohibited abusive techniques, including the sleep deprivation and stress position 


techniques that Defendants state were permitted. Indeed, as Defendants admit, Plaintiff Behnke 


helped draft the very provision of the PENS Guidelines (Statement 4) that includes those restrictive 


56 Hoffman Report at 9. 
57 Hoffman Report at 12. 
58 Hoffman Report at 12. 
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policies by reference.59 As a result, the foundation for Hoffman’s conclusion collapses:  Plaintiffs 


had no reason for the collusion he alleges, even if they had not been adamantly opposed to 


interrogation abuses. 


Notably, although Hoffman and Sidley refer to “existing interrogation” policies and 


guidelines, they never provide the actual DoD policies that were in place as of June 2005 when the 


PENS Task Force convened.  Instead, they refer to old, outdated, and no-longer-in-force DoD 


policies from 2002, 2003, and late 2004, or to CIA policies.  Yet documents in Defendants’ 


possession, including those included in the Hoffman Report’s binders of exhibits (which are still 


available on the APA’s website), made it clear that Defendants’ description of and conclusions 


about interrogation guidelines was wrong, and that restrictive interrogation policies were already 


in place when the PENS Task Force met. 


Evidence of these facts known to Defendants and in Defendants’ possession includes the 


following: 


• The Senate Armed Services Committee Report,60 the Schlesinger Report,61 the 
Martinez-Lopez Report,62 and a book by Jack Goldsmith, Former Assistant 
Attorney General for the Office of Legal Counsel.  Defendants actually possessed. 
actually reviewed, and even cited in the Hoffman Report these four documents that set 
forth the correct timeline of relevant policies and demonstrated that Defendants relied 
on outdated, inapplicable policies in stating their conclusions.63  Notably, Hoffman 
and Sidley actually relied on information in these four reports and actually cited these 
four reports BUT omitted citation to pages—directly adjacent to those they cited—that 
demonstrate that even (1) top-level governmental policies had become more restrictive 
since the 2002 and 2003 memoranda on which they rely, and (2) those policies 
prohibited the interrogation techniques they falsely state were allowed.  The 
Schlesinger Report even contains a chart detailing the permissible interrogation 
techniques in Iraq, Afghanistan, and Guantanamo on various dates that sets forth a 


59 Hoffman Report at 12. 
60 See Hoffman Report at 138. 
61 See Hoffman Report at 352. 
62 See Hoffman Report at 352. 
63 See Hoffman Report at 153. 
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definitive account of the permissible interrogation techniques at the time of PENS.  And 
contrary to Defendants’ claims, those permissible techniques do not include sleep 
deprivation or stress positions.  Hoffman and Sidley actually possessed and actually 
reviewed these documents, and they are still published and accessible in Hoffman’s 
supporting materials on the APA’s website.64 


• Withdrawal of Bush Administration Guidance Narrowly Defining “Torture.”65  
By the time the PENS Task Force met, the Bush Administration’s Office of Legal 
Counsel had explicitly withdrawn earlier guidance that defined torture narrowly and 
had replaced it with guidance that specifically limited permissible interrogation 
techniques.  Hoffman and Sidley actually acknowledge that the earlier guidance 
narrowly defining torture was withdrawn,66 BUT they nevertheless rely on it elsewhere 
to falsely describe “existing” interrogation policy in 2005.67 Such an internal 
contradiction supports a reasonable inference that Hoffman was shaping the evidence 
to fit his conclusions.  


• 2014 APA Statements About Timeline of Withdrawal of Bush Administration 
Guidance Narrowly Defining “Torture.”  In February 2014, the APA and its 
Committee on Legal Issues identified numerous falsities in critics’ claims about the 
timeline for withdrawal of policies defining torture.  The APA expressly stated that 
“much of the legal discussion in the [critics’ timeline claims] is confused, inaccurate 
and/or incomplete,” and it “relies on outdated law that has changed in the past several 
years and ignores the current legal authority on the issue with which the Item is 
concerned.68  Hoffman and Sidley actually possessed copies of that statement and 
similar statements—including one from Cohen Milstein, a law firm hired by the APA 
to analyze the relevant policies in February 201469—demonstrating that the foundation 


64APA, Timeline of APA Policies & Actions Related to Detainee Welfare and Professional Ethics in the Context of 
Interrogation and National Security, http://apa.org/news/press/statements/interrogations; entry July 2, 2015, Attorney 
David H. Hoffman delivers the Independent Review Report relating to APA ethics guidelines, national security 
interrogations and torture, pursuant to the Nov. 12, 2014, resolution of the APA Board of Directors: Exhibit Index 
and Binders 1-5. 
65 See Hoffman Report at 153. 
66 Hoffman Report at 153. 
67 “During the task force’s pre-meeting communications, during its three-day meetings, and in preparing the task force 
report, Behnke and Banks closely collaborated to emphasize points that followed then-existing DoD guidance (which 
used high-level concepts and did not prohibit techniques such as stress positions and sleep deprivation)[.]”  (Hoffman 
Report at 12.)  As Ms. Bryson told Hoffman, then-existing DoD policies in Iraq, Guantanamo, and Afghanistan 
expressly prohibited, among other techniques, stress positions and sleep deprivation, which was never a technique 
approved by DoD.  (See Bryson Aff. ¶ 6, Exhibit C; Compl. at Ex. C (Philbin Testimony (July 14, 2004).  
68 Kristen A. Hancock, COLI’s Preliminary Response to Council Business Item #23B: Implementation of the 2008 
Membership to Remove Psychologists from All Settings That Operate Outside of International Law (July 23, 2014), 
available at https://tinyurl.com/voz99o3; Behnke Aff. ¶¶ 10-11.  
69 Internal APA communications show multiple drafts of the Cohen Milstein opinion were provided to APA and 
ultimately to the critics to show their timeline and legal analyses were faulty and relied on legal opinions that had been 
withdrawn; Kristen A. Hancock, COLI’s Preliminary Response to Council Business Item #23B: Implementation of 
the 2008 Membership to Remove Psychologists from All Settings That Operate Outside of International Law (July 23, 
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of their claim that Plaintiffs colluded to prevent the APA from putting in place strict 
interrogation guidelines was false. BUT they willfully ignored those statements and 
instead adopted a false timeline. 


• Interrogation “Standard Operating Procedures.”  Hoffman and Sidley actually 
possessed at least four copies of the “standard operating procedures” governing 
interrogations at Guantanamo that had been drafted by Plaintiffs Banks and Dunivin 
before the PENS meetings.  Those Procedures applied to all psychologists working at 
that DoD facility (regardless of service or agency affiliation) and expressly 
incorporated policies that limit permissible interrogation techniques and require 
psychologists to report any suspicions of abuse.70  Hoffman and Sidley actually 
possessed that document, actually included it in their supporting materials and  
actually cited it in the Hoffman Report, BUT they deliberately omitted the fact that it 
limits permissible interrogation techniques and requires psychologists to report any 
suspicions of abuse.  On Defendants’ copy from Dr. James Bow (a former APA ethics 
chair interviewed during the investigation), its date (three months before the PENS 
Task Force even met) was heavily circled.71  


• PENS Listserv Posts About Restrictive Interrogation Policies.  Plaintiff James 
discussed the applicable restrictive local interrogation policies at least five times on the 
PENS listserv.72  Hoffman and Sidley admit that they reviewed and analyzed those 
communications extensively,73 BUT they deliberately omit mention of them or their 
substance.74  Plaintiff  James also told Hoffman and his colleague Yasir Latifi about 
those policies in his interview with them and further specifically directed Hoffman to 
Banks and Dunivin for copies of the policies.75  BUT Hoffman failed to acknowledge 
that and never addressed the policies with Banks and, despite Dunivin’s requests, 
refused to provide her with information that would have allowed her to obtain clearance 
from DoD to discuss the policies.76 


2014), available at https://tinyurl.com/voz99o3; Appendix A: Cohen Milstein, Independent Legal Review: Churchill 
New Business Item (June 16, 2014) Behnke Aff. ¶¶ 10-11. 
70 Bow Aff. ¶ 6; Dunivin Aff. ¶¶ 7-8; Hoffman Report at 233 n.923; Hoffman Report Binder 3, at pdf page 978, 285 
(DODDON-000760-000772), available at https://www.apa.org/independent-review/binder-3.pdf. 
71 Bow Aff. ¶ 6 (“When I was interviewed, I provided the interviewers with [a file which they reviewed containing] 
the March 2005 Behavioral Science Consultation Team Standard Operating Procedure (SOP) for Guantanamo. My 
understanding was that this was the controlling SOP providing guidance and restrictions regarding interrogations for 
military psychologists at Guantanamo at the time of the PENS Task Force, but it was omitted from the Report.”). 
72 Hoffman Report at 7, 247-64. 
73 Hoffman Report at 7, 247-64. 
74 Hoffman Report Binder 5, at pdf page 453, available at https://www.apa.org/independent-review/binder-5.pdf. 
75 James Aff. ¶ 6. 
76 Dunivin Aff. ¶ 7. 
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• Key Language in PENS Statement Four.  Hoffman and Sidley extensively discussed 
the PENS Guidelines—including Statement Four—in the Hoffman Report.77  BUT 
they deliberately ignored the following language in PENS Statement Four that 
explicitly emphasizes the most recent interrogation rules applicable to all psychologists 
working in DoD facilities at the time of PENS: 


PENS Statement Four  
4.  Psychologists do not engage in behaviors that violate the laws of the 
United States, although psychologists may refuse for ethical reasons to 
follow laws or orders that are unjust or that violate basic principles of 
human rights.  Psychologists involved in national security-related 
activities follow all applicable rules and regulations that govern their 
roles.  Over the course of the recent United States military presence in 
locations such as Afghanistan, Iraq, and Cuba, such rules and 
regulations have been significantly developed and refined. 
Psychologists have an ethical responsibility to be informed of, familiar 
with, and follow the most recent applicable regulations and rules.78 


• Annotated PENS Guidelines.  Hoffman and Sidley actually possessed a copy of the 
first draft of the PENS Guidelines annotated by PENS Committee Member Jean Maria 
Arrigo, which included the above language from PENS Statement Four and attributes 
it to Plaintiff Behnke.  Hoffman and Sidley actually extensively relied on Ms. Arrigo’s 
notes, calling them the most “complete” portrayal of what happened at the PENS 
meeting.79 


• Statement of Jean Maria Arrigo.  Hoffman and Sidley actually possessed and 
actually reviewed a transcript of a tape recording by Ms. Arrigo stating that the PENS 
Task Force was “very, very firm about psychologists don’t torture people, don’t do all 
these things. ... That’s what they want to be, a standard operating procedure.”80  


• Statements by Hoffman/Sidley Interviewee Jennifer Bryson.  Hoffman and Sidley 
actually interviewed Jennifer Bryson, a civilian interrogator at Guantanamo, who told 
them that by 2004 (a year before the PENS Task Force), interrogators were required to 
use a computer menu of permitted interrogation techniques that did not permit 
techniques—such as stress positions and sleep deprivation.81  BUT Hoffman and Sidley 


77 Hoffman Report at 304-05, also stating “At this time, narrower definitions of torture prevailed through 
pronouncement of the OLC.” 
78  APA, Report of the American Psychological Association Presidential Task Force on Psychological Ethics and 
National Security, at 5 (June 2005), available at  https://www.apa.org/pubs/info/reports/pens.pdf. 
79 Hoffman Report at 264. 
80 Hoffman Report at 7, 289 & n.1292; Newman Aff. ¶ 9, Arrigo Notes: Compare Transcript of Interview of J.M. 
Arrigo, APA OPENS Task Force Meeting (June 2005), available at https://tinyurl.com/y5wat4t8, with  Hoffman 
Report Binder 5, at pdf page 740, available at https://www.apa.org/independent-review/binder-5.pdf. 
81 Bryson Aff. ¶ 6. Sleep deprivation was a proposed interrogation technique in 2003 but never allowed for use by the 
Department of Defense. In fact, the Army Field Manual listed “abnormal sleep deprivation” as an example of physical 
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omitted that information and falsely stated, to the contrary, that military guidelines 
about interrogations at the times of the PENS meeting were too loose to prevent abusive 
interrogations involving stress positions and sleep deprivation.82  That false claim is 
critical to Defendants’ assertion that Plaintiffs colluded to ensure that APA did not 
promulgate restrictive guidelines for military psychologists: If the military guidelines 
were already restrictive— as military psychologists knew them to be—there was no 
motive for the claimed “collusion.” 


3. Documents and Information Known to Defendants and in Their 
Possession Demonstrate the Falsity of Defendants’ Second Primary 
False and Defamatory Conclusion About Plaintiffs. 


Substantial record evidence demonstrates that Defendants actually knew the second 


primary conclusion about Plaintiffs in the Hoffman Report was false or, at a minimum, recklessly 


disregarded its truth or falsity.  That second false primary conclusion was that from 2006 to 2009, 


Plaintiffs engaged in a “pattern of secret collaboration to with APA” to prevent the APA from 


banning psychologists’ participation in national-security interrogations.83 


That conclusion is false—and, again, Defendants do not challenge its falsity in their Special 


Motions to Dismiss.  It is false for the simple reason (among many reasons) that record evidence 


demonstrates that APA meetings were completely open and transparent such that a small group of 


members could not collude to prevent the APA from banning psychologists’ participation in 


national-security interrogations. 


Moreover, record evidence demonstrates that Defendants Hoffman and Sidley had actual 


knowledge of that openness and transparency that rendered their claim of collusion false.  For 


example, Defendants actually possessed an e-mail to Plaintiff Behnke from Dr. Linda Woolf, a 


torture. (AFM 34.52, p. I-8, available at: https://tinyurl.com/y8za35cn (pdf p. 14).) Stress positions, such as standing 
or push-ups, were approved from December 2, 2002, to January 15, 2003, and then, along with sleep deprivation, were 
specifically prohibited by local policies. Throughout the Report, Hoffman conflates sleep adjustment, which is not 
prohibited by the Detainee Treatment Act or the Geneva Conventions, with sleep deprivation, which would violate 
the DTA and Geneva conventions. (Hoffman Report at 18, 66, 261, 263, 288, 300, 307, 400, 401.)  
82 Hoffman Report at 9, 12. 
83 Hoffman Report at 9. 
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strong proponent of banning abusive interrogation techniques and the participation of 


psychologists in such interrogations, utterly refuting accusations of secret collusion to defeat such 


a ban: 


All that I can say is that Judy Van Hoorn and I, representing the Society for the 
Study of Peace, Conflict, and Violence: Peace Psychology Division 48, were at the 
center of all of these conversations and as movers of the Resolution could not be 
excluded. ... [T]he changes were projected onto two giant video screens for the 
Council to review prior to voting. ... Council did have the opportunity to review, 
discuss, debate, challenge, etc. all of the changes prior to voting. ... 


Let me add that this was my first council meeting.  I had envisioned a dark room 
with folks figuratively smoking cigars making decisions were made couched in 
groupthink, conformity, etc.  It is actually very different than I expected and very 
open to debate.  In fact, debate and extensive review/discussion were key 
components to all items presented before Council.  It is also very organized as 
individuals get in line behind microphones for their chance to speak.  Everyone is 
recognized in order so that no individuals can be denied an opportunity to present 
their concerns.  Nothing gets voted on until all have had their chance or chances to 
express their ideas and concerns.  Note that Council is very large with, I would 
estimate, well over two hundred representatives. ... And visitors are welcome from 
other organizations as well as the general membership.84 


That document, which shows that the ban was defeated in an open and honest debate, was available 


on Plaintiff Behnke’s hard drive, which Hoffman and Sidley imaged and reviewed.85 


For its part, the APA had actual knowledge that the Hoffman Report’s second primary 


conclusion was false because numerous APA Board Members participated in the events at issue 


and thereby had direct, first-hand knowledge of them.86 


84 Id. 
85 See e-mail from L. Woolf to N. Thomas & S. Behnke re APA resolution on torture (Dec. 19, 2006, 11:04 a.m.), 
available at https://tinyurl.com/y44pjzlq  
86 See Exhibit B for a chart detailing involvement of APA Board members in events described in the Report. 
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4. Documents and Information Known to Defendants and in Their 
Possession Demonstrate the Falsity of Defendants’ Third Primary False 
and Defamatory Conclusion About Plaintiffs. 


Substantial record evidence likewise demonstrates that Defendants actually knew the third 


primary conclusion about Plaintiffs in the Hoffman Report was false or, at a minimum, recklessly 


disregarded its truth or falsity.  That third false primary conclusion was that APA improperly 


handle ethics complaints to protect national-security psychologists from censure.87 Specifically, 


Defendants falsely stated that the APA’s Ethics Office was unwilling to fully investigate or act on 


complaints regarding psychologists who were involved in interrogations: “The limited steps taken 


by the Ethics Office to investigate ethics complaints facilitates interpreting the Rules in a way that 


is most favorable to the accused psychologist, which at times, is antithetical to a natural reading 


of the Rules.”88  Even more specifically, Defendants stated that with regard to the investigation of 


a complaint against Dr. James Leso, Plaintiff James’ former student, the staff of the Ethics Office, 


led by Plaintiff Behnke, took little investigatory action beyond “conducting internet searches.”89 


That conclusion is false—and, again, Defendants do not challenge its falsity in their Special 


Motions to Dismiss.  Moreover, Defendants actually possessed and actually reviewed evidence 


demonstrating its falsity.  This evidence includes: 


• APA Board Statement About the Complaint Against Dr. James Leso.  Hoffman 
and Sidley actually possessed a statement that the APA Board issued when the Ethics 
Committee decided not to pursue a complaint against Dr. Leso, in which the APA 
Board explained that “[t]he amount of time, proactive information seeking and reviews 
devoted to the Leso complaint exceeded the standard activity in a typical case.90  In 
full, the APA Board’s statement provided: 


87 Hoffman Report at 10. 
88 Hoffman Report at 58. 
89 Hoffman Report at 60. 
90 APA, APA Board of Directors and Ethics Committee Communiqué to the APA Council of Representatives in the 
matter of John Leso, PhD, available at https://www.apa.org/ethics/leso-communique; APA, Statement by the APA 
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The amount of time, proactive information seeking and reviews devoted 
to the Leso complaint exceeded the standard activity in a typical case.... 
[R]ather than one committee chair reviewing the file, two chairs 
reviewed it .... In addition, rather than one individual from the ethics 
office reviewing the file, four individuals did so: the ethics office 
director, the head of the office’s adjudication program, an ethics 
investigator and the former director of the ethics office.  All six came to 
the same conclusion.  That based on the requirements set forth by the 
Ethics Committee Rules and Procedures, the record in this matter, read 
in its entirety, did not support bringing formal ethics charges against Dr. 
Leso.  Reasons for this conclusion included that primary sources did not 
substantiate the allegations against Dr. Leso based on ... multiple 
reviews conducted by individuals with access to classified material 
found no evidence of wrongdoing and affirmative evidence of 
safeguarding detainees....91 


BUT Hoffman and Sidley deliberately disregarded the APA Board’s statement and 
published a completely opposite conclusion. 


• Evidence from the APA Ethics Office Obtained by Defendants.  Hoffman and 
Sidley actually possessed a list of all of the (voluminous) evidence that the APA Ethics 
Office had gathered and analyzed in reviewing the Leso Complaint—including the 
policy drafted by Banks and Dunivin prohibiting interrogation techniques Hoffman 
says were allowed. They obtained that list when Sidley partner and Hoffman colleague 
Danielle Carter traveled to Michigan to interview Dr. James Bow, the immediate past 
chair of the APA Ethics Committee, and review his copy of the Leso file.  Hoffman 
and Sidley actually reviewed that evidence, which directly contradicted Defendants’ 
claim that that the Ethics Office investigation of Dr. Leso consisted primarily of just 
internet searches and directly contradicted Defendants’ statements about what the 
interrogation policies allowed.92  BUT Hoffman and Sidley deliberately disregarded 
that evidence and published completely opposite conclusions. 


• Statements by Hoffman/Sidley Interviewee Dr. Robin Deutsch.  Hoffman and 
Sidley actually interviewed former APA Ethics Committee Chair Dr. Robin Deutsch.93  
As set forth in Dr. Deutsch’s attached affidavit, he told Defendants that Plaintiff 
Behnke acted properly with regard to ethics complaints: 


During my interview with Mr. Hoffman, questions he posed to me left 
me with the distinct impression that he had a preconceived narrative and 
had already concluded that the Director of the Ethics Office, Dr. Stephen 


Board of Directors on the “No Cause for Action” Decision Regarding the Ethics Complaint against Dr. John Leso 
(Feb. 20, 2014), available at https://www.apa.org/news/press/statements/leso-ethics-complaint.pdf 
91 Id. 
92 Bow Aff. ¶¶ 3-5, 7, Ex. A. 
93 Deutsch Aff. ¶ 3.  
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Behnke, had engaged in inappropriate behavior. Mr. Hoffman's 
questioning implied that Dr. Behnke had attempted to exercise influence 
over the adjudication process in an effort to reach a particular outcome. 
While I do not recall a direct question as to whether I thought Dr. 
Behnke's behavior was proper, the information I provided in response 
to the series of questions posed would have communicated my 
experience that at no point did Dr. Behnke pressure me to reach any 
particular conclusion regarding the James ethics complaint, or any other 
ethics complaint.94 


BUT Hoffman and Sidley ignored that testimony and published opposite claims about 
Plaintiffs. 


5. Government Reports Known to Defendants and in Their Possession 
Demonstrate the Falsity of Defendants’ Statements About Plaintiffs’ 
Supposed “Collusion.” 


Further still, substantial record evidence—in the form of official government reports—


demonstrates that Defendants actually knew that their overarching claims about Plaintiffs’ 


supposed collusion to enable abusive interrogation techniques were false or, at a minimum, that 


they recklessly disregarded their truth or falsity. 


In the leading case interpreting the D.C. Anti-SLAPP Act, the D.C. Court of Appeals  held 


that the failure to mention exculpatory reports is an independently sufficient basis for finding 


actual malice.  In Competitive Enterprise Institute v. Mann, 150 A.3d 1213 (D.C. 2016), a professor 


who wrote papers on global warming brought a defamation action against authors and publishers 


of articles that accused him of deception and academic misconduct.  Id. at 1220.  Several 


investigations and exculpatory reports followed that validated the plaintiff’s methodology and 


found no evidence of misconduct.  Id. at 1223.  Nevertheless, the defendants’ articles failed to 


mention those exculpatory reports.  Id. at 1246-47.  On that basis alone, the Mann court held that  


“a jury could find that [defendants’] defamatory statements were made with actual malice.”  Id. at 


94 Deutsch Aff. ¶ 9.  See generally id. (providing additional, detailed, first-hand information rebutting additional false 
statements about Plaintiffs in the Hoffman Report). 
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1258.  The court held that the defendants’ objections to those reports were the proper subject of 


credibility arguments in front of a jury, not a reason to grant defendants’ anti-SLAPP motions.  Id. 


at 1261-62. 


Here, multiple governmental agencies and bodies—including the Senate Armed Services 


Committee (SASC) and the FBI—investigated the same events that Hoffman investigated, looking 


at evidence provided by the critics on whom he relied, and found no reason to act. Hoffman 


references each of these reports in his Report.95 


• The Martinez-Lopez Report.  This report of an investigation for the Army Surgeon 
General into detainee medical operations during the time when Plaintiff James was 
working in Iraq and at Guantanamo states unequivocally that there was “no indication 
that [Behavioral Science Consultation Team (BSCT)] personnel [who include military 
psychologists] participated in abusive interrogation practices” and that there was 
“clear evidence that BSCT personnel took appropriate action and reported any 
questionable activities when observed.”  Hoffman and Sidley actually possessed and 
actually cited the Martinez-Lopez Report five times, and Hoffman actually 
interviewed the former Army Surgeon General who reviewed and approved its 
findings, General Kevin Kiley, and his assistant, Bruce Crow.96  BUT Hoffman and 
Sidley deliberately omitted the Martinez-Lopez Report’s exculpatory findings about 
Plaintiffs and state otherwise.97 


• The Schlesinger Report.  This report (discussed above) contained a list of allowed 
and prohibited interrogation techniques by date.  No policy on the list ever permitted 
sleep deprivation, and stress positions (e.g., pushups) were prohibited by the time of 
PENS.98  Hoffman and Sidley actually possessed and actually cited the Schlesinger 
Report, BUT deliberately omitted this exculpatory information in it. 


• The SASC Report.  This report (discussed above) provides the correct timeline of 
events affecting interrogation policies.  Hoffman and Sidley actually possessed and 


95 Hoffman Report at 138, 352. 
96 See, e.g., Hoffman Report at 512 n.2517. 
97 Indeed, Defendants intentionally imply Plaintiffs’ direct involvement in abuses by misleadingly stating that Plaintiff 
James was present at Guantanamo when the “most serious abuses” occurred to convince readers who do not know the 
true facts that James was involved in those abuses.  (Hoffman Report Binder 5, at pdf pages 190, 285, available at 
https://www.apa.org/independent-review/binder-5.pdf; Crow Aff. ¶¶ 6-7.) 
98 See supra p. 28, Schlesinger Report, Evolution of Interrogation Techniques-GTMO; Interrogation Policies in 
Guantanamo, (referenced in Hoffman Report at 352; included in Hoffman Report Binder 4, at pdf pages 133-34, 
available at https://www.apa.org/independent-review/binder-4.pdf). 
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actually cited the SASC Report (and even cited pages immediately before and after the 
exculpatory pages),99 BUT they do not refer to the timeline whatsoever.100 


• FBI Memoranda.  The FBI investigated  twice the critics’ allegations about collusion 
between the APA and the DoD and CIA and found no wrongdoing.  APA’s CEO sent 
an e-mail to senior staff regarding a public article confirming the finding in later 2014. 
Hoffman and Sidley actually possessed that e-mail, which was on the Behnke hard 
drive Hoffman imaged, BUT he never tells the reader that the FBI had investigated the 
critics claims and “did not find any criminal violations.”101 


6. The APA—Through Its Board Members—Had Actual Knowledge of 
the Falsity of the Statements About Plaintiffs in the Hoffman Report. 


Finally, substantial record evidence demonstrates that Defendant APA actually knew that 


the statements and claims about Plaintiffs in the Hoffman Report discussed above were false or, at 


a minimum, recklessly disregarded their truth or falsity.  This is so for the simple reason that 


numerous APA Board Members—in fact, a majority—participated in the events at issue and 


thereby had direct, first-hand knowledge of them.102  They therefore likewise had actual 


knowledge of the falsity of Hoffman’s and Sidley’s statements about and descriptions of them.103 


99 Hoffman Report at 138 n.486. 
100Timeline of Policies: Timeline Cited by Hoffman from the Senate Armed Services Committee Report and Other 
Sources, available at https://tinyurl.com/y58nhmhp. 
101 See Cora Currier, Psychologists are Rethinking Their Cozy Relationship with Bush Torture Program, The Intercept 
(Nov. 14, 2014), available at https://tinyurl.com/y3373slg; e-mail From N. Anderson to E. Garrison & G. Mumford 
re Board Response to inquiries re Oct. 16 statement Risen book (Oct. 24, 2014), available at 
https://tinyurl.com/y6jm5uat (e-mail from APA’s CEO acknowledging that FBI found no criminal wrongdoing); 
Behnke Aff. ¶ 29; Letter N. Raymond to Supervisory Special Agent K. Beuller (Oct. 15, 2012), available at 
https://tinyurl.com/y25dg274 
102 See Exhibit B for a chart detailing involvement of APA Board members in events described in the Report. 
103 See id.  Of course, the APA, as an organization, acts through its Board Members, and cannot avoid liability through 
willful blindness or reliance.  See D.C. Code § 29-406.30(e) (“In discharging board or committee duties a director 
who does not have knowledge that makes reliance unwarranted may rely on information, opinions, reports, or 
statements ... prepared or presented by [certain] persons[.]”); D.C. Code § 29-406.30(d) (similar); D.C. Code § 29-
406.30(c) (“[A] director shall disclose, or cause to be disclosed, to the other board or committee members information 
not already known by them but known by the director to be material to the discharge of their decision-making or 
oversight functions[.]”); see also Estate of Lemington for the Aged ex. rel. Estate of Lemington Home for the Aged v. 
Baldwin, 777 F.3d 620, 629-30 (3d Cir. 2015) (“This is not a case where directors, acting in good-faith reliance ‘on 
information, opinions, reports or statements’ prepared by employees or experts, made a business decision to continue 
to employ an Administrator whose performance was arguably less than ideal.’  The jury heard testimony that the 
Director Defendants received several independent reports documenting Causey’s shortcomings and urging that she be 
replaced.  The Director Defendants therefore had actual knowledge of her mismanagement, yet stuck their heads in 
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Indeed, as the record evidence confirms, a majority of APA Board members, as well as the 


APA’s Assistant General Counsel, had made comments in e-mails, in internal APA documents, 


and in open forums that contradict the Hoffman Report’s descriptions of events.  For example, 


with regard to the Leso ethics complaint: 


• Statement of APA President Dr. Nadine Kaslow.  Dr. Kaslow, the President of the 
APA Board in 2014, wrote a communique regarding the “thoroughness” of the Leso 
investigation that directly contradicts the Hoffman Report’s conclusion that ethics 
complaints were handed improperly:  


... as complete and careful a review of the available evidence was 
undertaken as possible.  The review consisted of evidence (as opposed 
to supposition) and was conducted in a manner to ensure that the ethics 
process was kept insulated from political pressures.104 


• Statements of Dr. Jennifer Kelly and Anne Springer.  Dr. Jennifer Kelly, the liaison 
from the Board to the Ethics Committee, and Anne Springer, APA’s Associate General 
Counsel, signed off on the closing of the Leso ethics complaint and explained the 
closing at length to other Board members in a briefing, providing information that 
directly contradicts the Hoffman Report’s conclusion that ethics complaints were 
handed improperly.105 


Additional evidence is listed in Exhibit B, which identifies and describes the involvement 


of APA Board members in the events discussed in the Hoffman Report and provides supporting 


APA Rosters, Council Minutes, and correspondence from historical business records. 


 Plaintiffs Proffer Circumstantial Evidence of Defendants’ Actual Malice. 


Plaintiffs have also alleged, and the record also contains, circumstantial evidence of the 


exact types that courts have repeatedly held constitute circumstantial evidence of actual malice.  


the sand in the face of repeated signs that residents were receiving care that was severely deficient.” (internal citation 
omitted)). 
104 APA, APA Board of Directors and Ethics Committee Communiqué to the APA Council of Representatives in the 
matter of John Leso, PhD, available at https://www.apa.org/ethics/leso-communique. 
105 See Exhibit B. Past APA Governance Actions by 2014, 2015 Non-Recused Board Members Described in the Report. 
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As detailed in the following subsections, these types of evidence include (but are not limited to) 


the following: 


1. adherence to a preconceived narrative or plan to malign Plaintiffs; 


2. purposeful avoidance of the truth; 


3. knowing reliance on unreliable and biased sources and witnesses;  


4. motive to make false statements about Plaintiffs and bias against and ill-will toward 
Plaintiffs;  


5. failure to adhere to accepted standards for conducting investigations; and 


6. refusal to retract or correct their false and defamatory statements even after being 
presented with irrefutable evidence showing their falsity, and republication after 
learning of errors. 


1. Defendants Had a Preconceived Plan to Condemn Plaintiffs and Made 
the “Facts” Conform to That Narrative. 


A jury can find actual malice based on “a predetermined and preconceived plan to malign 


[the plaintiff’s] character.”  Goldwater v. Ginzburg, 414 F.2d 324, 337 (2d Cir. 1969).  Indeed, 


“‘evidence that a defendant conceived a story line in advance of an investigation and then 


consciously set out to make the evidence conform to the preconceived story is evidence of actual 


malice, and may often prove to be quite powerful evidence.’”  Harris v. City of Seattle, 152 F. 


App’x 565, 568 (9th Cir. 2005) (quoting Rodney A. Smolla, 1 Law of Defamation § 3:71 (2d ed.)); 


accord Gertz v. Robert Welch, Inc., 680 F.2d 527, 539 (7th Cir. 1982) (finding actual malice 


because, inter alia, defendant “conceived of a storyline” and then published a defamatory article 


consistent with it”); Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Va. 2016). 


Here, Plaintiffs proffer substantial evidence that Defendants had a preconceived storyline 


for their defamatory Report and set out to make the evidence conform to it.  Indeed, Plaintiffs 


further pled what that storyline was: that a “small underbelly” of psychologists (not the APA as a 
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whole) had colluded to enable “abusive interrogation techniques.”106  And Plaintiffs pled where 


Defendants adopted that storyline from: long-time critics of the Plaintiffs with a demonstrated 


animus against them.  (See infra Part I.C.3.)  As those critics have publicly acknowledged in 


interviews, they wanted Defendants to conclude that Plaintiffs’ acts constituted an ongoing 


collusive venture that would defeat statute-of-limitations obstacles to their criminal prosecution—


an end that, in their eyes, Defendants achieved.  The narrative Hoffman constructed not only 


assumed Plaintiffs’ culpability from the start, but also knit their actions into an ongoing collusive 


enterprise spanning many years.107  


The most striking evidence that Defendant had a preconceived plan to blame a few, 


including Plaintiffs, for purportedly colluding  with the Department of Defense to enable abusive 


interrogation practices—and deliberately avoided information and evidence that would contradict 


that preconceived storyline—comes from sworn affidavit testimony of the very people that 


Defendants interviewed in their “investigation.”  In sworn testimony, 20 people have stated that 


their interviewers appeared manifestly intent on pursuing a pre-formed conclusion that Plaintiffs 


106 First Compl. ¶¶ 15-16; Lori Foster et al., Notes From the August 2015 APA Council of Representative Meeting, 53 
Industrial-Organizational Psychologist 143, 145 (Jan. 2016), available at https://tinyurl.com/yybff99t; Former APA 
President Says Stephen Behnke Was ‘Terminated,’ Huffington Post, available at 
https://www.huffpost.com/entry/former-apa-president-says-stephen-behnke-was-
terminated_n_5b55c5fde4b0890b5cce23e6. 
107 Letter N. Raymond to Supervisory Special Agent K. Beuller (Oct. 15, 2012), available at 
https://tinyurl.com/y25dg274; Weaponizing Health Workers: How Medical Professionals Were a Top Instrument in 
U.S. Torture Program, Democracy Now! (Dec, 23, 2014), 
https://www.democracynow.org/2014/12/23/weaponizing_health_workers_how_medical_professionals. 
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colluded to facilitate abuses and went out of their way to avoid information that contradicted that 


conclusion.  A sample of just a few of these affidavits is illuminating: 


 


Further indicating that Defendants had a preconceived plan to malign Plaintiffs and 


avoided contradictory information, the Hoffman Report repeatedly draws all possible inferences 


against Plaintiffs and consistently treats all positive statements about Plaintiffs with skepticism. 


One especially damaging instance of a negative inference relates to e-mails between 


Plaintiff Banks and Dr. Behnke. Hoffman alleges that they were colluding secretly to further the 


 


“During my interview ..., I had the distinct impression that the Sidley independent review had a preconceived idea 
that the Ethics Office staff exercised undue influence over the Ethics adjudication process.  In contrast, I stated 
emphatically that the Ethics Office staff, including the Office director, had not attempted to exercise any influence 
over me as a reader, or over any aspect of the adjudication process in which I participated, in order to reach a 
particular outcome.  This information was not included in the Report.”  (Callahan Aff. ¶ 9) 
 
“During my interview with Mr. Hoffman, questions he posed to me left me with the distinct impression that he 
had a preconceived narrative and had already concluded that the Director of the Ethics Office, Dr. Stephen 
Behnke, had engaged in inappropriate behavior.”  (Deutsch Aff. ¶ 9) 
 
“That I was not asked about either the PENS Task Force or Dr. Behnke’s approach to ethics policy, standards, and 
decision-making leads me to believe that Mr. Hoffman approached the interview with a preconceived narrative 
for which he did not want additional information. ...That I was not asked about the Gelles case leads me to 
conclude that Mr. Hoffman had a preconceived narrative about the Ethics Office and Committee’s handling of 
that case and was uninterested in additional information that might conflict with his narrative.”(Kinscherff 
Aff. ¶ 15) 
 


“During the interview, Mr. Hoffman’s questions indicated a preconceived narrative that Dr. Behnke had 
behaved inappropriately in his job, particularly by exerting undue influence on the PENS Task Force process and 
outcome.  I told Mr. Hoffman that I did not believe this to be the case. ... The Report inaccurately describes other 
APA staff actions, and these descriptions appear to be part of the preconceived narrative that staff acted improperly.”  
(Shumate Aff. ¶ 6) 
 
“The Report’s description of my understanding of interrogations appears to be cherry-picked from available 
information in order to portray me in a biased and misleading light.”  (Shumate Aff. ¶ 11) 
 


“The Report appears to adopt a preconceived conclusion that I had acted improperly and Ms. Carter never 
questioned me about the reasons for the suggestion to reduce the size of the task force.” (Strassburger Fox Aff. ¶ 
11) 
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military’s agenda, and that the evidence “strongly suggests . . . that records were destroyed in an 


attempt to conceal the collaboration.”108  To support that allegation, he relies on two false claims.  


1. Because Plaintiff Banks labeled some e-mails as “eyes only” or asked that they be deleted, 


his intent was nefarious. Plaintiffs’ review of Dr. Behnke’s hard drive produced in 


discovery reveals approximately thirteen so labeled. Hoffman does not disclose that three 


copied other people; in fact, one copied APA General Counsel Nathalie Gilfoyle. 


Moreover, as the e-mails demonstrate, none contains content that shows a collusive 


intent.109 Hoffman did not ask Plaintiff Banks or Dr. Behnke for an explanation of that 


labeling. If he had, he would have learned the true explanation: as a military officer, 


Plaintiff Banks could not participate publicly in a discussion with political overtones, and 


his testimony for SASC was confidential. That explanation is in fact alluded to in some of 


the e-mails.  


2. Dr. Behnke deleted e-mails from Plaintiff Banks. In fact, Dr. Behnke’s practice, about 


which he was never asked, was to move older e-mails to a folder labeled “deleted”—which 


remained on his computer. He never permanently deleted any e-mails. That folder was 


contained in the image of Dr. Behnke’s hard drive created by the forensic investigation 


firm Hoffman hired. When Sidley produced that image during discovery, it took Plaintiffs’ 


forensic expert less than 24 hours to confirm that no e-mails had been deleted. In fact, the 


e-mails Hoffman referred to were not even found in the “deleted” file, a fact that would 


have been obvious when he reviewed the e-mails; they were contained in archived files 


instead.110  


108 Hoffman Report at 396 
109 Gungor Aff. ¶15. 
110 Id.; If the Court desires, Plaintiffs can provide additional examples that demonstrate this pattern.  
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In addition, and tellingly, in February 2015, just three months into Defendants’ 


investigation, former APA President Dr. Nadine Kaslow (the head of the Special Committee 


overseeing Defendants’ investigation) admitted to Plaintiff Behnke that Hoffman would “find 


something” and stated that the APA should apologize for its actions.111  Similarly, on February 5, 


2015—again, just three months into the eight-month investigation—Dr. Kaslow told Dr. Morgan 


Sammons (a Navy military psychologist) that “heads were going to roll.”112  Dr. Sammons 


understood Dr. Kaslow’s remark to unambiguously indicate that a conclusion had already been 


reached that people were going to be fired.113 


2. Defendants Purposefully Avoided the Truth by Avoiding Information 
That They Knew Would Contradict Their Preconceived Narrative. 


As explained above, the U.S. Supreme Court has held that a defendant’s “purposeful 


avoidance of the truth” is independently sufficient to demonstrate a defendant’s actual malice.  See 


Harte-Hanks Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 692 (1989); see also Parsi v. 


Daioleslam, 595 F. Supp. 2d 99, 108 (D.D.C. 2009) (same); Masson v. New Yorker Magazine, 


Inc., 960 F.2d 896, 900 (9th Cir. 1992) (same).114 


Here, Defendants purposefully avoided obtaining truthful and correct information that 


contradicted their false and defamatory conclusions in numerous ways and on numerous occasions.  


Two examples are illustrative. 


First, not only did Defendants deliberately omit from the Hoffman Report information that 


demonstrated the existence and application of restrictive interrogation guidelines that prohibited 


111 Behnke Aff. ¶ 7. 
112 Sammons Aff. ¶ 4. 
113 Sammons Aff. ¶ 4. 
114 See also, e.g., Aghmane v. Bank of Am., N.A., 696 F. App’x 175, 178-79 (9th Cir. 2017) (similar); Straub v. CBS 
Broad., Inc., No. 14-cv-5634, 2016 WL 1626108 , at *3 (E.D. Penn. Apr. 25, 2016) (similar); Manzari v. Associated 
Newspapers, Ltd., No. 13-cv-6830, 2014 WL 12696744, at *1 n.1 (C.D. Cal. Feb. 3, 2014) (similar). 
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“torture” and abusive techniques such as sleep deprivation and stress positions (see supra Part I.B) 


and the inapplicability of older, outdated, looser guidelines, but Defendants intentionally avoided 


known lines of inquiry that would have further demonstrated those true facts.  For example: 


• Defendants’ Interview of Plaintiff Dunivin.  In Defendants’ interview of Plaintiff 
Dunivin, Defendants focused exclusively on an out-of-date interrogation policy that 
Defendants claimed allowed for abuses.115  Dunivin told Defendants that she needed to 
ask for clearance to provide more information and that, to make that request, she would 
need from them the questions they wished to explore.116  BUT Defendants never 
provided those questions, despite repeated requests from Dunivin.117  Instead, Hoffman 
stated by e-mail that Defendants were interested only in Dunivin’s communications 
with the APA—an assurance that indicated not only a deliberate avoidance of evidence 
that contradicted Defendants’ conclusions but also was false, as shown by the Hoffman 
Report’s emphasis on the methods that “existing” DoD interrogation policies allegedly 
allowed because of their purported looseness.118 


• Defendants’ Discussions with Plaintiff Banks.  Plaintiff Banks told Hoffman by e-
mail that Defendants should interview Army Surgeon General Eric Schoomaker, who 
in large part made the decision to deploy Cols. Banks, Dunivin, and James to help 
prevent abuses: “I also encourage you to consider contacting his [Lieutenant General 
Kiley’s] successor, LTG Eric Schoomaker.  He was involved early on with the policy 
discussions that occurred on the topic, and later as the Surgeon General, maintained a 
very strong emphasis on making sure that we were always on the right ethical track in 
this mission.”119  Hoffman agreed it was a good idea and he should interview General 
Schoomaker.120  BUT Hoffman never did so.121  General Schoomaker’s information 
about the interrogation policies actually in use at the time of the PENS meeting would 
have contradicted Hoffman’s characterization of those policies.122 


• Defendants’ Interview of Jennifer Bryson.  As described above (see supra Part I.B), 
Ms. Bryson explicitly told Defendants, during their interview of her, about changes that 
had resulted in the applicable interrogation policies prohibiting abusive interrogations 
and techniques.123  Plaintiff James also told Defendants about those policies in his 


115 Dunivin Aff. ¶¶ 8-10.  
116 Dunivin Aff. ¶ 7.  
117 Dunivin Aff. ¶ 7.  
118 Dunivin Aff. ¶ 7.  
119 Banks Aff. ¶ 16. 
120 Banks Aff. ¶ 16.  
121 Banks Aff. ¶ 16. 
122 Banks Aff. ¶ 16. 
123 Bryson Aff. ¶ 6. 
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interview, and he referred to them five times in PENS listserv communications that 
Defendants actually possessed and actually reviewed.124 BUT they deliberately 
avoided that information that contradicted their predetermined conclusions.125 


Second, Defendants deliberately hid from Plaintiffs (and others) the fact Defendants had 


expanded their investigation beyond its initial focus, which was limited to allegations regarding 


the CIA in James Risen’s book that had sparked the investigation.126  As a result, Plaintiffs were 


unaware of the investigation’s new, broader focus on DoD policies or that they were its targets.127 


Thus, Defendants effectively denied Plaintiffs (and others) the opportunity to respond directly to 


or provide information about the issues Defendants were investigating and the charges they would 


make.128  A jury could reasonably conclude that Defendants did this to avoid receiving true facts 


and evidence from Plaintiffs (and others) that contradicted their predetermined conclusions to the 


contrary, and that this avoidance constituted actual malice.  


Moreover, because Defendants do not contest Plaintiffs’ well-pleaded allegations of 


purposeful avoidance, they have waived any arguments on this point and cannot raise them now.  


McBride v. Merrell Dow & Pharms., 800 F.2d 1208, 1211 (D.C. Cir. 1986) (“Considering an 


argument advanced for the first time in a reply brief ... is not only unfair ... but also entails the risk 


of an improvident or ill-advised opinion on the legal issues tendered.”); Craig v. District of 


Columbia, 197 F. Supp. 3d 268, 274 n.3 (D.D.C. 2016) (similar). 


124 Hoffman Report at 7 & n.2, 247 & n.1073; James Aff. ¶ 6. 
125 Bryson Aff. ¶ 6.  
126 Banks Aff. ¶ 15; Dunivin Aff. ¶¶ 7-8; James Aff. ¶ 8.  
127 Banks Aff. ¶ 16; Dunivin Aff. ¶¶ 7-8; James Aff. ¶¶ 8.  
128 Banks Aff. ¶ 16; Dunivin Aff. ¶¶ 7-8; James Aff. ¶¶ 8.  
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3. Defendants Relied on Sources That They Knew Were Unreliable and 
Biased. 


As the U.S. Supreme Court has explained—and Defendants concede—actual malice is 


established, independently, when a defamation-defendant relies on sources that he knows are 


biased or unreliable. St. Amant v. Thompson, 390 U.S. 727, 732 (1968) ) (“[R]ecklessness may be 


found where there are obvious reasons to doubt the veracity of the informant or the accuracy of 


his reports.”); see also Hoffman/Sidley First Special MTD at 18.129 


Here, the record evidence shows that Defendants had many obvious reasons to doubt the 


veracity and reliability of the sources on which they heavily relied. 


First, Plaintiffs allege and the record evidence confirms that Defendants knowingly relied 


on, focused interviews on, and unquestioningly adopted “facts” from people who they knew were 


long-time, vocal critics of the Plaintiffs and the APA, including, most prominently, Drs. Stephen 


Soldz and Nathaniel Raymond.130  Immediately after the APA retained Hoffman and Sidley, 


Hoffman flew to Boston to meet with Drs. Soldz and Raymond.131  Defendants also treated these 


critics more favorably than other interviewees.  For example, in contrast to Defendants’ treatment 


of other people whom they interviewed, Defendants promised Drs. Soldz and Raymond 


confidentiality, set out to build their “trust,” and heavily relied on them for documents and other 


129 See also, e.g., Zimmerman v. Al Jazeera Am., LLC, 246 F. Supp. 3d 257, 281-83 (D.D.C. 2017) (“[T]he D.C. Circuit 
has suggested that facts that cast doubt on the source’s reliability may be probative of actual malice, assuming such 
facts are known to the defendant at the time of publication.”); Secord v. Cockburn, 747 F. Supp. 779, 789 (D.D.C. 
1990) (actual malice requirement demonstrated  where “author was subjectively aware that the source was 
unreliable”); Stern v. Cosby, 645 F. Supp. 2d 258, 281 (S.D.N.Y. 2009) (similar). 
129 See, e.g., Bentley v. Bunton, 94 S.W.3d 561, 595-96 (Tex. 2002); Hinerman v. Daily Gazette Co., 188 W. Va. 157, 
169 (1992); Khawar v. Globe Int’l, Inc., 19 Cal. 4th 254, 275 (1998); Stevens v. Sun Publ’g Co., 270 S.C. 65, 72 
(1978); Currier v. W. Newspapers, Inc., 175 Ariz. 290, 294 (1993). 
130 See, e.g., fn. 134, infra. 
131 Hoffman Report at 172, n.704; Raymond interview (Dec. 2, 2014).  Hoffman’s engagement letter with APA was 
signed November 20, 2014, just before Thanksgiving. Engagement Letter D. Hoffman to N. Gilfoyle (Nov. 20, 2014), 
available at http://www.hoffmanreportapa.com/resources/Sidleyengagementletter.pdf. 
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information.132  As Drs. Soldz and Raymond have publicly acknowledged in interviews, they 


wanted Defendants’ investigation to defeat statute-of-limitations obstacles to criminal prosecution 


of Plaintiffs.133 


Moreover, Defendants further knew that these critics (including Drs. Soldz and Raymond) 


were specifically biased against and held animus (and even racial animus) toward Plaintiffs.  For 


example, Dr. Soldz publicly lamented in an online interview that Plaintiff James had gotten his job 


partly because he was “black,” and even though “he doesn’t show up for work” and “can’t write 


an English sentence.”134  Nevertheless, rather than regarding the critics as sources about whom 


they should be as skeptical as about those they attacked, Defendants treated them as trusted 


collaborators.  


Second, Hoffman and Sidley relied heavily on notes of the PENS meeting taken by Jean-


Maria Arrigo (a civilian member of PENS),135 even though they had been expressly cautioned by 


former APA President and PENS Task Force Observer Dr. Barry Anton that Dr. Arrigo and her 


notes were not reliable.136  Moreover, further demonstrating Dr. Arrigo’s lack of credibility, she 


132 Zoe Tillman, Sidley Austin, National Law Journal (Feb. 29, 2016), available at 
https://www.law.com/nationallawjournal/almID/1202750790689/Sidley-Austin and https://tinyurl.com/ruq7uty; Nell 
Gluckman, Sidley Partner Rattles Psychology Field With Torture Report, The American Lawyer (July 18, 2015), 
available at https://www.law.com/americanlawyer/almID/1202732542839/?slreturn=20150620094116 and 
https://tinyurl.com/tn9dt96;  
133 In an online interview. Dr. Soldz says that Hoffman turned to him whenever he needed a document he could not 
find. Psychologists for Social Responsibility: An Open Discussion of the Hoffman Report and Where to Go from Here, 
YouTube (Aug. 6. 2015), available at https://www.youtube.com/watch?v=lsru3chmkwo (at 30 seconds).  See also 
Weaponizing Health Workers: How Medical Professionals Were a Top Instrument in U.S. Torture Program, 
Democracy Now! (Dec, 23, 2014), 
https://www.democracynow.org/2014/12/23/weaponizing_health_workers_how_medical_professionals. 
134 The Rule of Law Oral History Project: The Reminiscences of Stephen Soldz at 36-38 (Columbia Univ. 2013), 
available at https://tinyurl.com/yxzwlsv3; Oral History Interview with Stephen Soldz at 36-38 (Columbia Univ., May 
24 & Apr. 30, 2013), available at https://www.worldcat.org/title/oral-history-interview-with-stephen-soldz-
2013/oclc/857652458 
135 Hoffman Report at 264; Harvey Aff. ¶ 14. 
136 Anton Aff. ¶ 11. 
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has openly peddled bizarre conspiracy theories, including claiming that the CIA was able to 


monitor an APA Council meeting electronically and affect its voting.137 


Third, Defendants relied heavily on information from Dr. Trudy Bond even though she has 


previously repeatedly targeted Plaintiffs with false claims.138  As Defendants well knew, Dr. Bond  


had previously submitted much of the information on which Defendants relied to the United 


Nations to urge war-crimes prosecutions of Plaintiffs and the Bush Administration, and she had 


filed unsuccessful ethics complaints against Plaintiff James in two states and Guam.139  


Nevertheless, Defendants relied on Dr. Bond uncritically and with no mention of her prior crusades 


against Plaintiffs. 


Simply put, as this evidence more than reasonably suggests, Defendants wanted to save the 


APA from its increasingly vocal critics by scapegoating a “small underbelly” of psychologists to 


pacify the critics who had been attacking the APA.  That is the very definition of bias. 


4. Defendants Had a Motive to Defame Plaintiffs and Were Biased 
Against Them. 


Although evidence of bias or ill-will is not alone sufficient to sustain a finding of actual 


malice, “evidence concerning motive,” bias, “animosity,” and ill will “support a finding of actual 


137 Hoffman Report at 264; Harvey Aff. ¶ 14 Anton Aff. ¶ 11. 
138 Hoffman Report at 520-22. 
139 Going the Distance: Trudy Bond, Expert Witness: Health Professionals on the Frontline Against Torture 
http://expertwitnessagainsttorture.com/trudy-bond/; Dr. Trudy Bond et al v. Larry James (Ohio, 2010), Human 
Rights@Harvard Law, available at http://hrp.law.harvard.edu/areas-of-focus/previous-areas-of-
focus/counterterrorism-human-rights/professional-misconduct-complaint-larry-james; Trudy Bond, et al., Shadow 
Report to the United Nations Committee Against Torture on the Review of the Periodic Report of the United States of 
America, Human Rights@Harvard Law (Sept. 29, 2014), available at http://hrp.law.harvard.edu/wp-
content/uploads/2014/10/CAT-Shadow-Report-Advocates-for-US-Torture-Prosecutions.pdf; Trudy Bond, et al., 
Submission to the United Nations Committee Against Torture on the Review of the Periodic Report of the United 
States of America on the List of Issues Prior to Reporting (June 27, 2016), available at 
https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/USA/INT_CAT_ICS_USA_24560_E.docx. James 
Aff. ¶ 13; Innovative Lawyers award winner catches the mood of an age (Dec. 7, 2015) Hoffman excerpt available at 
https://tinyurl.com/vmwm2y8.  
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malice.” Connaughton, 491 U.S. at 668; Celle, 209 F.3d at 183, 186, 190; Palin v. N.Y. Times Co., 


940 F.3d 804, 814 (2d Cir. 2019) (recognizing that bias supports a finding of actual malice).140 


 Here, substantial record evidence shows APA Board members—including those 


overseeing Defendants’ investigation and the Hoffman Report—were highly motivated to limit 


damage to themselves and the organization by scapegoating what former APA President 


Dr. Nadine Kaslow (head of the Special Committee overseeing Defendants’ investigation) termed 


a “small underbelly” of psychologists.141  Indeed, as explained above, just three months into 


Defendants’ eight-month investigation, Dr. Kaslow stated that Hoffman would “find something” 


and that “heads were going to roll.”142 


Moreover, Dr. Kaslow—who was conflicted and, as her comments about Defendants’ 


investigation demonstrate, highly biased—oversaw the expansion of Defendants’ investigation far 


beyond its original limited scope into a sprawling expedition through a decade’s worth of events.143  


Further still, far from having Hoffman and Sidley be independent, Dr. Kaslow was in frequent 


contact with them throughout the investigation.144  Not surprisingly, the Hoffman Report that 


emerged perfectly aligned with Dr. Kaslow’s goal of protecting herself and other APA Board 


members while blaming a “small underbelly” of psychologists—Plaintiffs.  


140 See also, e.g., Shoen v. Shoen, 48 F.3d 412, 417 (9th Cir. 1995) (“[I]ll will is considered circumstantial evidence 
of actual malice.”); Duffy v. Leading Edge Prods., Inc., 44 F.3d 308, 315 n.10 (5th Cir. 1995) (“[E]vidence of ulterior 
motive can often bolster an inference of actual malice.”). 
141 Compl. ¶ 16; Former APA President Says Stephen Behnke was ‘Terminated’, Huffington Post, available at  
https://tinyurl.com/yy2u3dua. 
142 Behnke Aff. ¶ 7; Sammons Aff. ¶ 4. 
143 Behnke Aff. ¶¶ 4, 37; Exhibit B, Involvement of Directors in Underlying Events; Kaslow communique regarding 
the Leso ethics complaint issued while she was President of APA, just 10 months prior to her becoming head of the 
APA Special Committee overseeing the investigation: APA, APA Board of Directors and Ethics Committee 
Communiqué to the APA Council of Representatives in the matter of John Leso, PhD, available at 
https://www.apa.org/ethics/leso-communique.  Her role in events Hoffman investigated should have resulted in her 
recusal. 
144 Id. 
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Notably, while bias against the Plaintiffs permeated Defendants’ investigation and 


permeates the Hoffman Report, it is most strikingly demonstrated in three ways: 


• Defendants’ Leaking of a Draft of the Hoffman Report to an APA Critic in the  
Media Before the Report’s Release.  At the end of Defendants’ “investigation,” 
before they officially released the Hoffman Report, Hoffman and Sidley leaked an 
advance copy of the Report to James Risen, the New York Times reporter whose 
allegations had prompted the APA to hire him.145 That leak began a flood of front-page 
media coverage that convicted the Plaintiffs in the public’s view before they could 
defend themselves.146 Even if Sidley had not leaked the Report, Defendants gave an 
advance copy to two of the most vocal critics of APA who were serving as Risen’s 
sources, all but ensuring the Report’s conclusions would quickly be broadcast.  


• Defendants’ Use of Language Implying Criminality in the Report Despite Finding 
No Evidence of Crimes.  Even though Hoffman and Sidley told the APA that they 
found no evidence of any criminal activity, Defendants intentionally used language 
suggestive of criminal activity throughout the Report and in connection with 
Plaintiffs—terms such as “collusion,” “joint venture,” “joint enterprise” and 
“deliberate avoidance” that are drawn directly from the language of RICO litigation 
and war-crimes prosecutions.147  It is implausible to assert that a sophisticated former 
prosecutor’s use of that language was accidental and unwitting.  And, in fact, the critics 
and others used the Report to renew their push for criminal and war-crimes 
prosecutions.148 A jury may properly consider the use of such loaded language in 
determining actual malice.149  


• Defendants’ Admission to Using Misleading Language.  At a meeting with the APA 
Council in August 2015, Hoffman admitted that terms such as “behind-the-scenes 
communication” would have been more accurate than loaded language like “collusion,” 


145 See fn. 35, infra. 
146 Id.; James Risen, American Psychological Association Bolstered C.I.A. Torture Program, Report Says, The New 
York Times (April 30, 2015), available at https://tinyurl.com/y9qxee6m. 
147 “Former APA President Says Stephen Behnke Was ‘Terminated’” Huffington Post (videotaped interview of Dr. 
Nadine. Kaslow, Head of the APA Special Committee overseeing Hoffman and Sidley’s investigation), available at 
https://www.huffpost.com/entry/former-apa-president-says-stephen-behnke-was-
terminated_n_5b55c5fde4b0890b5cce23e6. 
148 James Aff. ¶ 13; Spencer Ackerman, US Torture report: psychologists should no longer aid military, group says, 
The Guardian (July 11, 2015), available at https://tinyurl.com/y4d7sh84 
149 See, e.g., Vascular Sols., Inc. v. Marine Polymer Techs., Inc., 590 F.3d 56, 61 (1st Cir. 2009) (holding that “scare 
phrasing” could properly be considered by a jury in determining actual malice); McHale v. Lake Charles Am. Press, 
390 So. 2d 556, 568 (La. Ct. App. 1980) (rejecting defendant’s argument regarding its use of a particular term in its 
article, finding “that the statement is incapable of an innocent construction on the facts.”). 
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but stated that he felt constrained by his charge from the APA to use the term 
“collusion.”150 


5. Defendants Failed to Adhere to Proper Investigation Practices. 


A “departure from accepted standards” of professional conduct constitutes circumstantial 


evidence of actual malice.  Connaughton, 491 U.S. at 693; see also Church of Scientology Int’l v. 


Time Warner, Inc., 903 F. Supp. 637, 641 (S.D.N.Y. 1995) (holding that “an extreme departure 


from standard investigative techniques,” especially coupled with bias, can constitute evidence of  


“more than mere carelessness—rather as purposeful avoidance of the truth”). 


Here, Defendants’ conduct of the investigation departed egregiously from professional 


standards in the following significant ways:151 


• Improper Investigation Conduct and Goals.  As documented in 27 sworn affidavits 
from people interviewed by Defendants, Defendants conducted interviews not for the 
purpose of uncovering all relevant evidence wherever it leads and then forming 
conclusions based on that evidence, but rather conducted interviews only to build a 
case against Plaintiffs and disregarded testimony and evidence favorable to 
Plaintiffs.152 


• Conflicts of Interest; Investigation Overseen by Interested Persons.  Rather than 
have their investigation overseen by independent, disinterested persons—as 
Defendants knew is required153—Defendants’ investigation was overseen by a Special 
Committee of the APA Board whose members (1) were not disinterested, (2) had been 
deeply involved in the events the Report described, and (3) stood to personally and 


150 Notes from Mr. Hoffman’s August 2015 Comments to Council, available at https://tinyurl.com/yxxy98r8; Harvey 
Aff. ¶ 15. 
151 Hoffman and Sidley violated many of the markers identified in case law as part of a negligence standard in an 
internal investigation.  Pearce v. E.F. Hutton Grp., Inc., 664 F. Supp. 1490, 1510 (D.D.C. 1987) (“The court notes 
that negligence in the context of an investigative report may include: (1) failure to pursue further investigation; (2) 
unreasonable reliance on sources; (3) unreasonable formulation of conclusions, inferences, or interpretations; 
(4) errors in note-taking and quotation of sources; (5) misuse of legal terminology; (6) mechanical or typographical 
errors; (7) unreasonable screening or checking procedures; (8) the failure to follow established internal practices and 
policies.”). 
152 See, e.g., Sammons Aff. ¶¶ 4-5; Deutsch Aff Aff. ¶ 9; Lefever Aff  ¶ 10; Swenson Aff. ¶6; Callahan Aff. ¶ 9 
153 Holly J. Gregory (Sidley Austin LLP), Board-Driven Internal Investigations, Practical Law Journal (May 2016) 
(“The composition of the board committee should be independent of the company and the potential investigation 
targets and key witnesses,” and “[m]embers of the board committee should expect to be interviewed at the outset by 
counsel to ensure that there are no disqualifying circumstances that could taint the independence of the 
investigation.”), available at https://www.sidley.com/~/media/publications/may-2016-practical-law-journal.pdf. 
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professionally benefit from a report that built a case against a small group of persons 
(such as Plaintiffs) and thereby exonerated them (Board members) from criticism.154  


• Sandbagging Interviewees; Failure to Provide Upjohn Warnings.  Defendants 
deliberately avoided informing interviewees that they were potential targets of their 
investigation—despite questions from interviewees about the investigation’s scope—
while at the same time advising interviewees that they should not retain counsel155 and 
avoiding providing Upjohn warnings to APA employees and others156 as required by 
the D.C. Bar and binding ethical rules applicable to the Defendant-lawyers.157   


• Defendants’ Leaks to the Media.  Defendants leaked a draft version of the Hoffman 
Report to The New York Times in order to have the Report’s allegations broadcast 
around the world before Plaintiffs could respond.  Defendants compounded that 
improper conduct by knowingly framing their false allegations in terms that suggested 
criminal conduct in order to encourage the media and others to seize upon the leaked 
information—even though Defendant Hoffman admitted privately that he found no 
criminal activity.158  


• Defendants Used False Claims of Privilege to Shield Evidence.  Even though the 
engagement letter between APA and Hoffman/Sidley expressly stated that that no 
attorney-client privilege would be claimed over any documents used in the 
investigation unless those underlying documents were already independently 
privileged, Defendants invoked claims of privilege to deny Plaintiffs access to 
documents and interview testimony to prevent Plaintiffs (and others) from rebutting 


154 Even the critics understood that the “collusion” described by Hoffman, if it had existed, implicated all the APA 
Board members who were deeply involved in the events described but were not recused from acting on the Report. 
Dr. Stephen Soldz, one of the primary critics who worked with Hoffman during the investigation, said, “The other 
thing, which is elsewhere in there, is they blame a small group. And while this small group is like 20 of the top leaders 
of the association who were directly involved in the collusion, including the CEO, the deputy CEO, the current 
president, the director of their public affairs, their—as you said, their Ethics Office, the former science directorate, 
former practice directorate—in other words, the whole structure—but the report also documents that the group 
engaged directly in the collusion, were carrying out APA policy to make the Defense Department—to please the 
Defense Department. So, the association can’t claim it was just this group of rogue people. It was not.” Interview with 
Soldz, July 13, 2015. Psychologists Collaborated with CIA & Pentagon on Post-9/11 Torture Program, May Face 
Ethics Charges, Democracy Now! (July 13, 2015), available at https://tinyurl.com/y59nfguf; See also Stephen Soldz 
& Steven Reisner, Opening Comments to the American Psychological Association (APA) Board of Directors, Counter 
Punch (July 13, 2015), available at https://tinyurl.com/vj929b5.  Soldz statement to the Board, July 2, 2015: “This 
years-long collusion was accompanied by false statements from every Board and every elected President over the last 
decade denying the existence of the collusion described in such detail by Mr. Hoffman.”  
155 Behnke Aff. ¶ 9. 
156 Banks Aff. ¶ 15; Dunivin Aff. ¶ 3; James Aff. ¶ 8. 
157 D.C. Bar, Ethics Opinion 269: Obligation of Lawyer for Corporation to Clarify Role in Internal Corporate 
Investigation, available at https://www.dcbar.org/bar-resources/legal-ethics/opinions/opinion269.cfm. 
158 N.Y. Times Editorial Board, Psychologists Who Greenlighted Torture, N.Y. Times (July 10, 2015), available at 
https://www.nytimes.com/2015/07/11/opinion/psychologists-who-greenlighted-torture.html. 
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their false conclusions.159  As two affidavits from APA Board members attest, the 
materials over which privilege was claimed had previously been disclosed, and no 
litigation was anticipated at the time of the Report as would be necessary to claim work-
product protection.160  


6. Defendants Steadfastly Refused to Retract or Correct Their Defamatory 
Statements Despite Receiving Additional Evidence of Their Falsity. 


“Evidence of the [defendant’s] steadfast refusal to retract [is] properly considered as 


bearing on the issue of actual malice.”  Tavoulareas v. Piro, 763 F.2d 1472, 1477 (D.C. Cir. 1985); 


see also, e.g., Ventura v. Kyle, 63 F. Supp. 3d 1001, 1014 (D. Minn. 2014) (“most authorities” so 


hold), rev’d on other grounds, 825 F. 3d 876 (2016).161 


Here, Defendants have steadfastly refused to retract or correct their false and defamatory 


statements about Plaintiffs even though Plaintiffs have repeatedly provided Defendants with more 


and more (and more) evidence demonstrating the falsity of their statements. For example: 


• July 31, 2015.  Plaintiffs posted a comprehensive, factual “rebuttal” to the Hoffman 
Report, replete with credible evidence that contradicted the Report’s conclusions, on 
the APA website on July 31, 2015.162  Defendants refused to retract or correct. 


• August 2015. On August 3, 2015, Plaintiffs’ counsel telephoned APA’s then-outside 
counsel, WilmerHale, to notify it of specific factual errors in the Report.163  Throughout 
August, Plaintiffs’ counsel had several phone calls with WilmerHale further identifying 
the Report’s factual misrepresentations, including its misrepresentation of the timeline 
of interrogation policies.164  Defendants refused to retract or correct. 


• September 2015.  Although Defendants issued an errata sheet and a revised Report 
that corrected some factual inaccuracies, Defendants corrected none of the serious 


159 See fn. 31, infra; Strickland Aff. ¶ 2; Anton Aff. ¶ 2. 
160 Engagement Letter D. Hoffman to N. Gilfoyle (Nov. 20, 2014), available at https://tinyurl.com/ybf6hhwp. 
161 See also, e.g., Suzuki Motor Corp. v. Consumers Union of U.S., 330 F.3d 1110, 1134 (9th Cir. 2003); Golden Bear 
Distrib. Sys. of Tex., Inc.v. Chase Revel, Inc., 708 F.2d 944, 948-49 (5th Cir. 1983). 
162 In 2018, the APA removed Plaintiffs’ comments, but a link to where they were moved is available here: 
https://www.apa.org/independent-review/responses; the full text of those comments is available here: 
https://tinyurl.com/w38oxor; and viewable here: https://tinyurl.com/y3vsdu6z; see also Dunivin Aff. ¶ 16.  
163 E-mail from B. Forrest to B. Wahl & T. Hentoff requesting retraction (Sept. 19, 2017), available at  
https://tinyurl.com/uean5u6; Compl. ¶¶ 287, 320 
164 Compl. ¶¶ 287, 320; Dunivin Aff. ¶ 16. 
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falsehoods that Plaintiffs and others pointed out prior to then.165  Defendants refused 
to retract or correct. 


• November 2015.  In meetings with Defendants’ counsel, Plaintiffs’ lead counsel 
identified additional documents demonstrating the falsity of the Report’s primary 
conclusions.166 Many APA members also presented facts contradicting the Report’s 
conclusions.167 Defendants refused to retract or correct. 


• February 2016.  The APA Board decided to re-hire Defendants Hoffman and Sidley 
to review their conclusions about military interrogation policies, engaging them to 
produce a “supplemental” report that was due by June 8, 2016. Defendants never 
produced that supplemental report and have stated that it was “postponed 
indefinitely.”168  Defendants refused to retract or correct 


• February 2016.  In a February 2016 meeting with APA’s governing Council, APA’s 
then-president acknowledged that there was “‘clear evidence’ that Hoffman ‘may 
have misinterpreted, left out or distorted’ certain matters in the report,” and the 
Associate General Counsel stated that the APA “had a fiduciary duty to fix things if 
they became aware that something was wrong.”169  Defendants refused to retract or 
correct.170 


• July 2016.  In additional meetings with Defendants’ counsel, Plaintiffs’ lead counsel 
identified additional documents demonstrating the falsity of the Report’s primary 
conclusions.171 Many APA members also presented facts contradicting the Report’s 
conclusions.172 Defendants refused to retract or correct. 


165 Errata Sheet Showing Revisions of September. 4, 2015 to the July 2, 2015 Report by  Sidley Austin to the Special 
Committee of the Board of Directors of the American Psychological Association, available at 
https://www.apa.org/independent-review/errata-sheet.pdf. 
166 L. Morgan Banks et al., Hoffman’s Key Conclusion Demonstrably False: The Omission of Key Documents and 
Facts Distorts the Truth (Oct. 2015), available at https://tinyurl.com/y6arqkkc. 
167 L. Morgan Banks et al., Responses to the Hoffman Report, http://www.hoffmanreportapa.com/releases.php 
168 APA, Press Release: APA Seeks Clarification of Relevance of Specific Defense Department Policies to 
Independent Review (Apr. 15, 2016), available at https://www.apa.org/news/press/releases/2016/04/independent-
review; Jodi Andes, Hoffman Report Triggers Defamation Suit Against APA, The National Psychologist (May 24, 
2017), available at https://nationalpsychologist.com/2017/05/hoffman-report-triggers-defamation-suit-against-
apa/103850.html. 
169 Feb. 2016 APA Council Notes, available at https://tinyurl.com/y22dn98w; James Aff. ¶ 14. 
170 E-mail from B. Forrest to B. Wahl & T. Hentoff requesting retraction (Sept. 19, 2017), available at  
https://tinyurl.com/uean5u6; Compl. ¶¶ 287, 320. 
171 L. Morgan Banks et al., Hoffman’s Key Conclusion Demonstrably False: The Omission of Key Documents and 
Facts Distorts the Truth (Oct. 2015), available at https://tinyurl.com/y6arqkkc. 
172 L. Morgan Banks et al., Responses to the Hoffman Report, http://www.hoffmanreportapa.com/releases.php 
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Critically, not only have Defendants simply refused to correct or retract the Hoffman 


Report’s false statements; rather, Defendants have republished the Report to new readers,173 


thereby further demonstrating Defendants’ actual malice. See, e.g., Restatement (Second) of Torts 


§ 580A cmt. d (1977) (“Republication of a statement after the defendant has been notified that the 


plaintiff contends that it is false and defamatory may be treated as evidence of reckless 


disregard.”); Weaver v. Lancaster Newspapers, Inc., 926 A.2d 899, 906 (Pa. 2007) (citing the U.S. 


Supreme Court and explaining that republications, retractions and refusals to retract are subsequent 


acts used to demonstrate a previous state of mind); Hand v. Hughey, No. 02-15-00239-CV, 2016 


Tex. App. LEXIS 3934, at *18 (Tex. App. Apr. 14, 2016) (similar). 


 Defendants Fail to Acknowledge Key, Binding Precedent and Rely on 
Inapposite and Distinguishable Case Law. 


Defendants misstate the law governing the actual malice inquiry in their Special Motions 


to Dismiss.  Plaintiffs address a few of the most significant misstatements here. 


Defendants’ Incorrect Claim.  Defendant APA claims that “Courts have also repeatedly 


declined to find actual malice when a defendant has commissioned an independent investigation 


by a law firm and then published the results of the investigation.”174 


Correct Statement of the Law.  None of the cases upon which APA relies for this 


proposition were decided under the “actual malice” standard.  Every single one was decided under 


the different “grossly irresponsible” standard applicable to certain types of cases under New York 


law.  Although the APA acknowledges that the “grossly irresponsible” standard is inapplicable in 


this case, it contends that that standard is “less demanding” than the actual malice standard at issue 


173 See generally Pls.’ Consol. Opp’n to Defs. Second Special MTDs.  On August 21, 2018, the APA republished the 
September 4, 2015, Revised Hoffman Report on a separate webpage alongside additional materials relating to the 
Report, as advertised by the APA through an e-mail to its large listserv  
174 APA First Special MTD at 13. 
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here.  That is simply false.  Contrary to APA’s representation,175 the court in Konikoff v. Prudential 


Insurance Co. of America, 234 F.3d 92 (2d Cir. 2000) did not “observe” that the “grossly 


irresponsible” standard is “less demanding than the actual-malice standard.”  See id. at 104.  


Rather, the plaintiff in that case argued that it was a less demanding standard but the Second Circuit 


expressly disagreed, stating that it was simply a “different” test.  Thus, Konikoff, as well as other 


New York cases cited by APA that applied the “grossly irresponsible” standard, are simply 


inapplicable here. 176  


Defendants’ Incorrect Claim.  Hoffman/Sidley claim that “allegations about the manner 


in which [an] investigation was conducted do not demonstrate actual malice.”177  


Correct Statement of the Law.  The cases Hoffman/Sidley cite for this broad proposition 


stand for no such broad proposition.  Virtually all of those cases involved an author’s mere 


reporting of facts, but here, Hoffman /Sidley are not just the author of the Hoffman Report but 


also the ones conducting the investigation on which the Report’s supposed facts are based. In 


reality, Sidley’s case law simply reinforces the principle that, in conducting its investigation, 


Sidley was not entitled to simply ignore information in its possession which refuted its thesis. For 


example, in Lohrenz v Donnelly, 350 F.3d 1272 (D.C. Cir. 2003) the court specifically recognized 


that “where the publisher undertakes to investigate the accuracy of a story and learns facts casting 


doubt on the information contained therein, it may not ignore those doubts, even though it had no 


duty to conduct the investigation in the first place.”  Id. at 1284-85. Similarly, in Parsi, 890 F. 


Supp. 2d 77, the court gave considerable consideration to plaintiffs’ argument that the defendant 


175 APA First Special MTD at 14. 
176 See, e.g., Kamfar v. New World Rest. Grp., Inc., 347 F. Supp. 2d 38 (S.D.N.Y 2004); Mott v. Anheuser-Busch, Inc., 
910 F. Supp. 868, 875-76 (N.D.N.Y 1995); Post v. Regan, 677 F. Supp. 203, 209 (S.D.N.Y 1988). 
177 Hoffman/Sidley First Special MTD at 22. 
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ignored individuals who questioned the factual bases for his articles and stated that it was “required 


to examine the record closely to determine whether plaintiffs’ allegation is supported.”  Id. at 87.  


The court recognized that “a willful blindness to competing evidence” would constitute evidence 


of malice.  Id. at 53.  While the courts in these cases ultimately found that there was no evidence 


in the cases before them of such conduct, these cases do nothing to advance Sidley’s argument on 


the facts of this case.178 


Defendants’ Incorrect Claim.  Hoffman/Sidley claim that that biases and motives are 


“irrelevant” to the question of actual malice.179 


Correct Statement of the Law.  Hoffman/Sidley fundamentally misstate the law.  As 


explained above, case law—including from the U.S. Supreme Court and D.C. Court of Appeals—


is clear that while bias or ill will may not alone be sufficient to demonstrate actual malice, 


“evidence concerning motive” or bias is a relevant evidentiary building block toward proving 


actual malice.  See, e.g., Connaughton, 491 U.S. at 668; Mann, 150 A.3d at 1259; Palin v. N.Y. 


Times Co., 940 F.3d 804, 814, 2019 WL 5152444, at *7 (2d Cir. 2019); Celle, 209 F.3d at 183.  


Hoffman/Sidley’s case law is completely in accord with this correct statement of the law.  See, 


e.g., Parsi, 890 F. Supp. 2d at 91; Lohrenz, 350 F.3d at 1284.  


Defendants’ Incorrect Claim.  Hoffman/Sidley claim that the language used by an author 


in his defamatory statements can never constitute evidence of malice.180 


Correct Statement of the Law.  None of the cases Hoffman/Sidley cite for that 


proposition actually supports it.  For example, in Greenbelt Coop. Publ’g Ass’n v. Bresler, 398 


178 See Lohrenz, 350 F.3d at 1285-86, Parsi, 890 F. Supp. 2d at 87; White v. Laborer’s Int’l Union, 387 F. Supp. 53 
(W.D. La. 1974); Perk v. Reader’s Digest Ass’n, 931 F.2d 408, 412 (6th Cir. 1991)) 
179 Hoffman/Sidley First Special MTD at 23. 
180 Hoffman/Sidley First Special MTD at 24. 
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U.S. 6 (1970), the Supreme Court rejected the argument that a newspaper’s accurate reporting 


about a fact demonstrated malice.  In Washington Post Co v. Keogh, 365 F.2d 965 (D.C. Cir. 1966), 


the court did not state, as Sidley misleadingly suggests with an ellipsis, that “character and content 


of the publication ... [is] a constitutionally impermissible evidentiary basis for a finding of actual 


malice.”181  Rather, the Court stated that “[t]he Supreme Court held in Times, of course, that the 


character and content of the publication there involved was a constitutionally impermissible 


evidentiary basis for a finding of actual malice.”  Id. at 969.  In other words, Keough merely held 


that the character and content of the publication in that particular case was insufficient—not, as 


Sidley would have it, that it is never a relevant consideration. 


Defendants’ Incorrect Claim.  Defendants claim that post-publication evidence cannot 


be considered in determining actual malice.182 


Correct Statement of the Law.  That assertion flies in the face of U.S. Supreme Court 


precedent, the Restatement of Torts, and legions of cases.  See, e.g., Herbert, 441 U.S. at 164 n.12 


(“As a general rule, any competent evidence, either direct or circumstantial, can be resorted to ... 


including threats, prior or subsequent defamations, subsequent statements of the defendant[.]”); 


Tavoulareas, 763 F.2d at 1477 (“Evidence of the [defendant’s] steadfast refusal to retract [is] 


properly considered as bearing on the issue of actual malice.”); Ventura, 63 F. Supp. 3d at 1001 


(“most authorities” so hold); Eramo, 209 F. Supp. 3d at 874.  As a leading defamation treatise 


explains, “evidence [can] ... relate back and provide inferential evidence of defendant’s knowing 


181 Hoffman/Sidley First Special MTD at 24. 
182 Hoffman/Sidley First Special MTD at 25; APA First Special MTD at 15.  The APA’s partial quotation from Sullivan 
omits that the Court left open the question of whether conduct after the fact could be evidence of actual malice: “Nor 
is ‘failure to retract ... adequate evidence of malice for constitutional purposes.’ Sullivan at 286 ....” (APA First Special 
MTD at 15 n.5).  The actual quotation: “It may be doubted that a failure to retract which is not itself evidence of malice 
can retroactively become such by virtue of a retraction subsequently made to another party. But in any event that did 
not happen here.”  N.Y. Times Co. v. Sullivan, 376 U.S. 254, 286 (1964).  In 1979, the U.S. Supreme Court held in 
Herbert v. Lando subsequent information and actions could be relevant to actual malice.  441 U.S. at 153. 
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or reckless disregard of falsity at the time of publication.”  David Elder, Defamation: A Lawyer's 


Guide § 7.7 (July 2016). 


Defendants’ Incorrect Characterization of Plaintiffs’ Argument.  Defendants argue 


that they lacked actual malice because honest misinterpretations of facts do not constitute actual 


malice.183 


Correct Statement of Plaintiffs’ Argument.  Plaintiffs do not argue that Defendants’ 


actual malice is based on any honest misinterpretations of facts.  Nor do Plaintiffs allege only that 


Defendants were negligent (although negligence would suffice for Defendants’ liability (see infra 


Part II)). Rather, Plaintiffs allege that Defendants had actual knowledge that their defamatory 


statements about Plaintiffs were false or recklessly disregarded their truth or falsity.  That is 


textbook actual malice.  


II. Defendants Fail to Meet Their Burden of Demonstrating That Plaintiffs Were “Public 
Officials” at the Time of Defendants’ Defamatory Publications. 


Even if Plaintiffs have not shown that a jury could reasonably find that Defendants 


published their defamatory statements with actual malice—and Plaintiffs have made that 


showing—Defendants’ Special Motions to Dismiss must be denied because Defendants cannot 


meet their burden of demonstrating that Plaintiffs Banks, Dunivin, and James were “public 


officials” at the time Defendants published their defamatory statements.  And because they were 


not, they need not prove actual malice to prevail on their claims.184 


Notably, Defendants do not contend that Plaintiffs Banks, Dunivin, or James were 


“public figures” (whether general-purpose or limited-purpose) at the time they published their 


183 Hoffman/Sidley First Special MTD at 24-25. 
184 Because even private-figure plaintiffs must prove actual malice to obtain punitive damages, Gertz v. Robert Welch, 
Inc., 418 U.S. 323, 349 (1974), and Plaintiffs Banks, Dunivin, and James seek punitive damages in this case, they 
nevertheless fully briefed the issue of actual malice above.  See supra Part I. 
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defamatory statements; rather, Defendants contend only that Plaintiffs Banks, Dunivin, or James 


were “public officials.”  Thus, Defendants have waived any argument that Plaintiffs Banks, 


Dunivin, and James were “public figures.” See Nippon Shinyaku Co. v. Iancu, 369 F. Supp. 3d 


226, 240 n.8 (D.D.C. 2019) (“Arguments raised for the first time in a reply brief are waived.”). 


 Defendants Bear the Burden of Proving That Plaintiffs (1) Were Public 
Officials (2) at the Time of Defendants’ Defamatory Publications. 


Although Defendants fail to acknowledge it in their Motions, Defendants bear the burden 


of proving that Plaintiffs Banks, Dunivin, and James are public officials.  Under settled law, in 


determining whether a defamation-plaintiff is a private figure, public official, or public figure, 


courts “proceed[] upon the initial presumption that the defamation plaintiff is a private individual, 


subject to the defendant’s burden of proving that the plaintiff is a public figure [or public official].”  


Foretich v. Capital Cities/ABC, Inc., 37 F.3d 1541, 1553 (4th Cir. 1994)); accord Gilmore v. Jones, 


370 F. Supp. 3d 630, 666 (W.D. Va. 2019) (same); Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 


862, 869 (W.D. Va. 2016) (same).185 


Moreover, it is not sufficient to prove that a defamation-plaintiff was a public official at 


any time; rather, the defendants must prove that the plaintiff was a public official at the time of 


Defendants’ publication of their defamatory statements.  See, e.g., Eramo, 209 F. Supp. 3d at 


869 (“If [plaintiff] was a public official or limited-purpose public figure at the time of publication, 


185 Indeed, this makes sense.  Defendants raise lack of actual malice and the Anti-SLAPP Act as affirmative defenses, 
and the fact that a defendant bears the burden of proof on affirmative defenses does not change in the anti-SLAPP 
context.  See, e.g., Davis v. Elec. Arts, Inc., 775 F.3d 1172, 1177 (9th Cir. 2015) (“Although the anti-SLAPP statute 
‘places on the plaintiff the burden of substantiating its claims, a defendant that  advances an affirmative defense to 
such claims properly bears the burden of proof on the defense.’”); Bently Reserve LP v. Papaliolios, 160 Cal. Rptr. 3d 
423, 434 (2013) (“When evaluating an affirmative defense in connection with the second prong of the analysis of an 
anti-SLAPP motion, the court ... generally should consider whether the defendant’s evidence in support of an 
affirmative defense is sufficient[.]”); see also Br. of Amicus Curiae District of Columbia, Adelson v. Harris, No. 12-
cv-6052, 2013 WL 435912, at *5 (S.D.N.Y. Feb. 4, 2013) (D.C. Attorney General: “Guidance from the California 
courts ... is instructive because the District’s Act was modeled in substantial part on California's Anti-SLAPP Act.”). 
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as part of her defamation case, she must prove by clear and convincing evidence that defendants 


acted with actual malice.”); Curtis Publ’g Co. v. Butts, 388 U.S. 130, 154 (1967) (“[Plaintiffs] 


commanded a substantial amount of independent public interest at the time of the publications; 


both ... would have been labeled ‘public figures[.]’”).  This requirement is uniform among federal 


and state courts.186 


The temporal element of the private figure vs. public official inquiry is critically important 


because, as courts have recognized, a person who was at one time a “public official” loses “public 


official” status when he no longer holds the position that made him a public official.  See, e.g., 


Senter v. Hatley, No. 12-cv-2502, 2013 WL 4647539, at *12-13 (D.S.C. Aug. 29, 2013); see also 


Wolston v. Reader’s Digest Ass’n, 443 U.S. 157, 169-72 (1979) (suggesting that the passage of 


time can erase even public-figure status) (Blackmun & Marshall, JJ., concurring in the result).  The 


decision in Senter is illustrative.  There, the plaintiff, a former police officer, brought a privacy 


claim for which, like defamation, the necessary showing of fault (actual malice or negligence) 


depended on whether he was a private figure, public official, or public figure.  Id. at *12.  The 


186 Federal Cases: E.g., Worrell-Payne v. Gannett Co., 49 F. App’x 105, 107 (9th Cir. 2002) (“[Plaintiff] was a ‘public 
official’ during the time of the publications.”); Crane v. Ariz. Republic, 972 F.2d 1511, 1516 (9th Cir. 1992) (“As an 
active, high-level prosecutor at the time of publication, Henderson qualified as a public official[.]”); Horne v. WTVR, 
LLC, No. 16-cv-92, 2017 WL 1330200, at *5 (E.D. Va. Apr. 6, 2017), aff’d, 893 F.3d 201 (4th Cir. 2018) (“Because 
Horne was a public official at the time of the publication, she must prove that WTVR acted with actual malice.”); 
Roskowski v. Corvallis Police Officers’ Ass’n, No. 03-cv-474, 2005 WL 555398, at *12 (D. Or. Mar. 9, 2005), adopted, 
2005 WL 1429917 (D. Or. June 15, 2005), aff’d, 250 F. App’x 816 (9th Cir. 2007) (“[Plaintiff] was a public official 
at the time of the defamatory publications[.]”). 


State Cases: E.g., Bowser v. Durham Herald Co.,  638 S.E.2d 614, 615 (N.C. Ct. App. 2007) (“[P]laintiff was a public 
official of Durham County at the time of the publication of the article.”); Ballard v. Wagner, 877 A.2d 1083, 1088 
n.4 (Me. 2005) (“[A]t the time of the publication, Lieutenant Ballard was a public official.”); Hailey v. KTBS, Inc., 
935 S.W.2d 857, 859 (Tex. Ct. App. 1996) (“If [plaintiff] was a public official at the time of publication of the alleged 
defamations, he cannot recover in the absence of clear and convincing evidence that appellees made false and 
defamatory statements about him with actual malice.”); Heeb v. Smith, 613 N.E.2d 416, 419 (Ind. Ct. App. 1993) 
(“[Plaintiff], who was judge of the Fayette Superior Court at the time of the defamatory publication, was a ‘public 
official.’”); Henrichs v. Pivarnik, 588 N.E.2d 537, 542 (Ind. Ct. App. 1992) (“[Plaintiff]—who was a justice on the 
Indiana Supreme Court at the time of the defamatory publication—was a ‘public official[.]’”); Furgason v. Clausen, 
785 P.2d 242, 250 (N.M. Ct. App. 1989) (“[Plaintiff] at the time of the publication in issue was not a limited public 
figure nor a public official.”); Mosesian v. McClatchy Newspapers, 205 Cal. App. 3d 597, 603 (Ct. App. 1988) 
(determining “whether plaintiff was a public official at the time the articles were published”). 
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defendant argued that the plaintiff was a public official because he was a former police officer, 


and the plaintiff contended that he was a private figure because he had retired before defendant’s 


act giving rise to his claim.  Id.  The Court agreed with the plaintiff, explaining that although street-


level, highly visible police officers are public officials, “at the time of the purchase of the gym 


membership Plaintiff was no longer a police officer,” so he was no longer a public official.  Id.187 


In this regard, the distinction between “public official” and “public figure” is critical.  A 


public figure is subjected to the heightened actual malice requirement because he has “voluntarily 


assumed a role of special prominence in [a] public controversy” and thus “has access to channels 


of effective communication” (e.g., the media).  Wells v. Liddy, 186 F.3d 505, 533 (4th Cir. 1999).  


Such persons do not suddenly lose that special prominence and ability to effectively communicate 


such that they easily regain their private figure status—so public figure status may be long-lasting.  


By contrast, a public official—at least a public official who is not so prominent that he is also a 


public figure—is subject to the heightened actual malice requirement by virtue of his job.  When 


he retires from that job, he is no longer a “public official.”  See Senter, 2013 WL 4647539, at *12-


13.  Such a person has not “voluntarily assumed a role of special prominence in [a] public 


controversy” that remains once he leaves the position that rendered him a public official.  Id. at 


*13. 


 Defendants Misstate—and Overstate—Who Qualifies as a “Public Official”: 
Only “High-Level” Government Officials with “Substantial Responsibility for 
or Control over the Conduct of Governmental Affairs” Are Public Figures. 


Although Defendants state part of the definition of who qualifies as a “public official,” 


they omit critical language that restricts the definition’s scope.  Specifically, while Defendants 


187 The Senter court did not hold all police officers to be public officials.  Rather, that designation is limited to street-
level police officers who are highly visible, are able to exercise force over citizens, and, if they abuse their authority, 
may deprive citizens of fundamental constitutional rights.  Gray v. Udevitz, 656 F.2d 588, 591 (10th Cir. 1981). 
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correctly recognize that the “public official” designation applies to persons “among the hierarchy 


of government employees who have, or appear to the public to have, substantial responsibility for 


or control over the conduct of governmental affairs,” Rosenblatt v. Baer, 383 U.S. 75, 85 (1966), 


they fail to acknowledge that the U.S. Supreme Court has admonished that “the category of ‘public 


official’ ... cannot be thought to include all public employees.”  Hutchinson v. Proxmire, 443 U.S. 


111, 119 n.8 (1979); see also Kassel v. Gannett Co., 875 F.2d 935, 939 (1st Cir. 1989) (“In a sense, 


every public employee is a ‘public official’—but in the idiom of libel law, the term has a much 


narrower sweep.”).  Consistent with that admonishment, the Supreme Court and lower courts have 


limited the category of “public officials” to public employees “who are in a position significantly 


to influence the resolution of … issues” of public importance.  Rosenblatt, 383 U.S. at 85; Kassel, 


875 F.2d at 939.  Thus, as the District Court for the District of Columbia has cogently explained, 


only “high-ranking”—not low- or mid-level—government officials are “public officials”: 


It should be emphasized that this ruling [as to government officials] is limited to 
high-ranking Government officials.  It does not comprehend the entire 
Government personnel.  The host of Federal, State, municipal and local government 
administrators, scientists, lawyers, physicians, secretaries, clerks, inspectors of 
various kinds, policemen, firemen, letter carriers, mechanics, laborers, and others, 
are not affected and are not deprived of their rights under the law of libel.  By 
entering Government employment, a person does not lose any of his civil rights.  
The exception is limited to high-ranking Government officers in order to secure 
the constitutional freedom for every citizen to discuss and criticize his Government. 


Lewis v. Elliott, 628 F. Supp. 512, 519 (D.D.C. 1986); Clark v. Pearson, 248 F. Supp. 188, 193-


94 (D.D.C. 1965) (same); Ayyadurai v. Floor64, Inc., 270 F. Supp. 3d 343, 356 (D. Mass. 2017) 


(“‘Public officials’ are generally limited to high-level government employees[.]”); Dodd v. 


Pearson, 277 F. Supp. 469, 471 (D.D.C. 1967) (similar). 


Stated differently, a public employee is not subjected to the heightened actual-malice 


standard “merely because a statement defamatory of [him] catches the public’s interest; that 


conclusion would virtually disregard society’s interest in protecting reputation.”  Rosenblatt, 383 
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U.S. at 86 n.13.  Instead, to be a “public official” for purposes of defamation law, a public 


employee must hold a high-ranking position with “substantial responsibility for or control over 


the conduct of governmental affairs,” and in which he can “significantly … influence the 


resolution of … issues” of public importance.  Id. at 85; Kassel, 875 F.2d at 939; Lewis, 628 F. 


Supp. at 519.  In addition, “[t]he employee’s position must be one which would invite public 


scrutiny and discussion of the person holding it entirely apart from the scrutiny and discussion 


occasioned by the particular charges in controversy.”  Rosenblatt, 383 U.S. at 86 n.13.  “The 


inherent attributes of the position, not the occurrence of random events, must signify the line of 


demarcation.”  Kassel, 875 F.2d at 939. 


Practically, to determine if a public employee is a “public official,” courts ask three 


questions.  As set forth in the First Circuit’s seminal Kassel decision, courts ask: 


1. Can the person significantly influence the resolution of issues of public 
importance? 


2. Does the person have significant access to media or other forms of public 
communication in order to rebut the defamatory statements about them? 


3. Did the person seek a position that necessarily exposed them to public 
commentary? 


Kassel, 875 F.2d at 939-40.  The Kassel court analogized this inquiry to a “three-legged stool”—


without all three legs present, the stool falls over and the person is not a “public official.”  See id. 


Here, as explained below, the answer to each question is “no” and, as a result, Plaintiffs 


are not public officials: 
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 The Record Evidence Confirms That Defendants Cannot Demonstrate That 
Plaintiffs Were Public Officials at the Time Defendants Published Their 
Defamatory Statements. 


Here, the record evidence confirms that Defendants cannot come close to meeting their 


burden of proving that Plaintiffs were public officials at the time Defendants published their 


defamatory statements.  This is so for two separate and independent reasons: 


First, the record evidence shows that Plaintiffs Banks, Dunivin, and James had long retired 


from public employment at the time Defendants published their defamatory statements.188 


 Second, even if Plaintiffs were not retired, their positions in the armed services did not 


rise to the level of high-ranking positions with “substantial responsibility for or control over the 


conduct of governmental affairs,” in which they could can “significantly … influence the 


resolution of … issues” of public importance.  Rosenblatt, 383 U.S. at 85 n.13; Kassel, 875 F.2d 


at 939; Lewis, 628 F. Supp. at 519. 


188 Compl. ¶¶ 39, 41-42; Banks Aff. ¶ 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
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1. Because Plaintiffs Were Retired and Not Public Employees at the Time 
Defendants Published Their Defamatory Statements, They Were Not 
“Public Officials” as a Matter of Law. 


Defendants’ argument that Plaintiffs Banks, Dunivin, and James are “public officials” for 


purposes of their defamation claims here fails for the simple reason that, as pled in the Complaint 


and confirmed by record evidence, Plaintiffs Banks, Dunivin, and James had retired from their 


military service long before Defendants published their defamatory statements about them.189 


In their Special Motions to Dismiss, Defendants discuss only Plaintiffs’ prior service in the 


armed services and assert that it makes them “public officials” for purposes of this case.  But as 


explained above, the law—which Defendants entirely ignore—is clear: Defendants must prove 


that Plaintiffs were public officials at the time of Defendants’ publication of their defamatory 


statements.  See, e.g., Eramo, 209 F. Supp. 3d at 869; Butts, 388 U.S. at 154; cases cited supra 


note 186.  At the time Defendants published their defamatory statements, Plaintiffs held no public 


office or public employment and were not engaged in any public service whatsoever.190  Thus, 


they were not public employees at all, much less public employees “who are in a position 


significantly to influence the resolution of … issues” of public importance.  Rosenblatt, 383 U.S. 


at 85.  Regardless of whether Plaintiffs were ever or remained public figures after their government 


employment ended—an argument not raised by Defendants and therefore waived, Nippon 


Shinyaku Co., 369 F. Supp. 3d at 240 n.8—any possible status as “public officials” had terminated.  


See Senter, 2013 WL 4647539, at *12-13. 


189 Compl. ¶¶ 39, 41-42; Banks Aff. ¶ 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
190 Compl. ¶¶ 39, 41-42; Banks Aff. ¶ 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
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2. Even if Plaintiffs Had Not Been Retired When Defendants Published 
Their Defamatory Statements, Defendants Could Not Meet Their 
Burden of Proving that Plaintiffs Were “Public Officials.” 


Even if Plaintiffs had not been retired when Defendants published their defamatory 


statements, the record evidence demonstrates that Defendants cannot meet their burden of proving 


that Plaintiffs were ever public officials for defamation purposes.  Indeed, the record evidence 


proves that Plaintiffs were and always have been private figures. 


1. Could Plaintiffs significantly influence the resolution of issues of public 


importance?  No.  To begin, when Defendants published the Hoffman Report, Plaintiffs held no 


public office or public employment, and they were not using their status as retired officers to put 


themselves in the public eye or attempt to influence public policies.191 


Moreover, the record evidence shows that, during the years in which Plaintiffs participated 


in the APA activities that Defendant Hoffman investigated, their influence was limited, at most, to 


private APA deliberations about APA policies that had no effect on governmental policies.192  


Indeed, APA policies have (and can have) no binding effect on government employees or military 


personnel, including military psychologists.193  Furthermore, Plaintiffs volunteered in APA 


activities solely as private individuals.194  Plaintiffs Banks and James attended the PENS meetings 


in civilian clothes (not in uniform) during their free time (not when they were on duty), and they 


191  Compl. ¶¶ 39, 41-42; Banks Aff. ¶ 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
192 Compl. ¶¶ 13, 39, 41, 42, 221-22. 
193 A psychologist who did not want to be bound by APA policy would simply quit the organization.  See, e.g., John 
M. Grohol, American Psychological Association’s New Torture Policy is Unenforceable, PsychCentral (July 8, 2018) 
available at https://psychcentral.com/blog/american-psychological-associations-new-torture-policy-is-
unenforceable; APA, Complaints Regarding APA Members, available at https://www.apa.org/ethics/complaint/index 
(last visited Nov. 13, 2019); Letter from APA President Jessica Daniel to Tom McCaffrey (Acting Assistant Secretary 
of Defense for Health Affairs) (Sept. 21, 2018), available at https://www.apa.org/news/press/statements/detainee-
policy-letter.pdf. 


194 Compl. ¶¶ 13, 39, 41, 42, 48, 221-22. 
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were not compensated for their time.195  Plaintiff Dunivin was not even a member of the PENS 


Task Force.196  Defendants’ statements in the Hoffman Report that Plaintiffs spoke for the 


Department of Defense are false, as pleaded in Plaintiffs’ Complaint and confirmed in Plaintiffs’ 


affidavits.197 


In addition, even if Plaintiffs’ military roles during their service in Afghanistan and Iraq 


and at Guantanamo were relevant to this action or the public-official inquiry—and they are not, 


because Defendants’ defamatory statements (and Plaintiffs’ claims) relate only to Plaintiffs’ 


volunteer work for the APA—Plaintiffs’ authority in those roles did not rise to the level of 


“substantial responsibility for or control over the conduct of governmental affairs.”  Rosenblatt, 


383 U.S. at 85.  Rather, as confirmed by Plaintiffs’ record evidence—which must be taken as true 


because the Court may not weigh evidence or judge credibility at this stage, Mann, 150 A.3d at 


1236, 1238 & n.32—Plaintiffs were simply mid-level officers whose responsibility was to draft 


and follow through with policies and directives issued by their superior, commanding officers.198  


Beyond implementing policies decided above their level, Plaintiffs wielded no special influence 


and had no control over decisions about appropriate interrogation methods at the higher levels of 


government and the military.199  To deem these psychologists to be “public officials” would 


undervalue privacy rights by “distort[ing] the plain meaning of the ‘public official’ category 


beyond all recognition.”  Gertz, 418 U.S. at 351. 


195 Banks Aff. ¶ 6; James Aff. ¶ 4. 
196 Compl. ¶ 45; Dunivin Aff. ¶ 14. 
197 Compl. ¶¶ 39, 41, 42, 220-222; Banks Aff. ¶ 5; Dunivin Aff. ¶ 4; James Aff. ¶ 5. 
198 Compl. ¶¶ 13, 39, 41, 42, 221-222; Banks Aff. ¶ 5; Dunivin Aff. ¶ 4; James Aff. ¶ 5; Harvey Aff. ¶ 6; Taylor Aff. 
¶ 10. 
199 Compl. ¶¶ 39, 41, 42, 221-22; Harvey Aff. ¶ 6; Taylor Aff. ¶ 10 [an Army officer and a Judge Advocate General, 
attesting to the inability of Plaintiffs to make policy]. 
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In arguing that Plaintiffs were “public officials” during their military service, Defendants 


take out of context language in the Complaint that describes Plaintiffs as, for example, “drafting 


and implementing policies to ensure humane treatment, prevent abuses, and report any abuses that 


occurred.”200  Fairly read in context, that language simply described Plaintiffs’ attempts to obey 


their orders from superior officers to end abusive interrogations; it did not characterize the scope 


of Plaintiffs’ own policy-making authority or their function within the military policy-making 


hierarchy.201  Within a large organization such as the military, “policies” are set at various levels; 


to focus on the word “policy” rather than on a person’s actual function and authority is to focus on 


words, not the substance of the person’s role.202  


2. Do Plaintiffs have significant access to media or other forms of communication to 


rebut defamatory statements about them?  No.  As courts have repeatedly recognized, public 


officials “‘enjoy significantly greater access to the channels of effective communication and hence 


have a more realistic opportunity to counteract false statements than private individuals normally 


enjoy.”  Kassel, 875 F.2d at 939-40; accord Moss v. Stockard, 580 A.2d 1011, 1029 (D.C. 1990) 


(“[P]ublic officials, with superior access to the media, usually are better able than ordinary 


individuals to affect the outcome of those issues and to counteract the effects of negative 


publicity.”). 


Here, the record evidence establishes, beyond doubt, that Plaintiffs have not had access to 


the media or other forms of public communication that come remotely close to that of “public 


officials” as recognized by Kassel and Gertz criterion.  The Hoffman Report has been widely 


200 Compl. ¶ 69; Sidley First Special MTD at 12.  
201 Compl. ¶ 69.  
202 Compl. ¶¶ 39, 41, 42, 221-22; Banks Aff. ¶¶ 5, 11; Dunivin Aff. ¶¶ 4, 13; James Aff. ¶¶ 5, 6; Harvey Aff. ¶ 6; 
Taylor Aff. ¶ 10. 
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reported on, with its allegations taken as true, by the national and international media.203  By 


contrast, Plaintiffs’ rebuttal of those allegations has received effectively no coverage by any 


media.204  Moreover, even if Plaintiffs’ prior service in the military were relevant to the question 


of their access to public forums, it confirms that Plaintiffs lacked such access: while members of 


the military, they were forbidden from speaking publicly about their work without express 


permission from their superiors.205  Plaintiffs never served as spokespeople for the military,206 and 


Plaintiffs never put (or tried to put) themselves in the public eye by speaking to the media.207 


3. Did Plaintiffs seek a position that necessarily exposed them to public 


commentary?  No.  Courts recognize, and fairness dictates, that “[p]ersons who actively seek 


positions of influence in public life do so with the knowledge that, if successful in attaining their 


goals, diminished privacy will result.”  Kassel, 875 F.2d at 940.  “The classic case, of course, is 


the aspirant to elective office: a candidate is on fair notice that adverse, even negligent, press 


coverage is a ‘necessary consequence[] of that involvement in public affairs.’”  Id. (quoting Gertz, 


418 U.S. at 344).  The opposite is also true: “many public-sector jobs seemingly imply no special 


prospect of life in a fishbowl.  Those who have not jumped into the net, that is, those who have 


accepted public employment but have not assumed an influential role in ordering society, cannot 


203 Compl. ¶¶ 37-38, 264-66, 268. 
204 Banks Aff. ¶ 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
205 Compl. ¶¶ 116, 197; Banks Aff. ¶¶ 5, 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
206 Compl. ¶¶ 39, 41, 42; Banks Aff. ¶¶ 5, 18; Dunivin Aff. ¶¶ 4, 17; James Aff. ¶¶ 5, 17. 
207 Hoffman’s and Sidley’s Motion appends two pages from a book Dr. James wrote after he left the military in 2008 
(six years before the book by James Risen that led to Hoffman’s investigation) for the sole proposition that the PENS 
Task Force’s conclusions were controversial.  (Hoffman/Sidley First Special MTD at 6; Schlam Aff. at Ex. 2-F.)  The 
Hoffman Report omits any discussion of Dr. James’ book except in a footnote (Hoffman Report at 131 n.447).  
Defendants are now precluded from introducing in a reply additional portions of the book or new arguments related 
to it. 
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be said to have relinquished any significant part of their interest in safeguarding their good names.”  


Id. (quotation marks omitted). 


Here, nothing about Plaintiffs’ positions as staff psychologists in the military, especially at 


their mid-level in the hierarchy, creates the expectation of media coverage.  Plaintiffs became the 


subject of public attention only because of the actions of their attackers, including Defendants 


Hoffman and APA, not because they sought public exposure.208  That publicity, which was forced 


on rather than sought or generated by them, cannot make Plaintiffs public officials (or public 


figures): As the U.S. Supreme Court has admonished: “[c]learly, those charged with defamation 


cannot, by their own conduct, create their own defense by making the claimant a public figure.”  


Hutchinson, 443 U.S. at 135-36; accord Rosenblatt, 383 U.S. at 86 n.13 (recognizing that 


plaintiffs’ functions and positions did not “invite public scrutiny and discussion of the person 


holding it, entirely apart from the scrutiny and discussion occasioned by the particular charges in 


controversy”). 


 Defendants’ Wholly Distinguishable Case Law Does Not Change the 
Conclusion: They Cannot Demonstrate Plaintiffs Were Public Officials at the 
Time Defendants Published Their Defamatory Statements. 


The cases string-cited by Defendant Sidley in the three paragraphs it devotes to asserting 


that Plaintiffs Banks, Dunivin, and James are public officials are wholly distinguishable: 


• Secord v. Cockburn, 747 F. Supp. 779, 784 (D.D.C. 1990).  The plaintiff, a major 
general who held “highly influential positions” and who appeared on network 
television multiple times, was held to be a public figure (not a public official), which 
he did not dispute. 


• Davis v. Costa-Gavras, 595 F. Supp. 982, 984, 987 (S.D.N.Y. 1984).  The plaintiff, a 
naval captain, was a Commander of the U.S. Military Group and Chief of the U.S. Navy 
Mission to Chile, and therefore held a high-level position of substantial decision-


208 Compl. ¶¶ 39, 41-42; Banks Aff. ¶ 18; Dunivin Aff. ¶ 17; James Aff. ¶ 17. 
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making authority and autonomy, in contrast to Plaintiffs. In addition, he did not contest 
his public official status. 


• MacNeil v. Columbia Broad. Sys. Inc., 66 F.R.D. 22, 24-25 (D.D.C. 1975).  The 
plaintiff was a spokesperson for the Department of Defense who was filmed with his 
permission during “National Security Seminars” intended to present the military to the 
world. He therefore had significant access to media and was necessarily exposed to 
public commentary. In addition, the plaintiff did not dispute his status as a public 
official. 


• Arnheiter v. Random House, Inc., 578 F.2d 804, 805 (9th Cir. 1978).  The plaintiff was 
a senior naval officer removed from his position as the commanding officer of a ship 
during wartime.  The court found he “used every conceivable effort to gain public 
exposure and to make his case a ‘cause celebre,’” thus rendering him both a public 
figure and public official. 


• Rosenblatt v. Baer, 383 U.S. 75, 86 n.13 (1966).  Plaintiff worked directly for an elected 
official in a very public-facing role on public issues.  Despite finding that plaintiff to 
be a public official, the Court admonished: “But a conclusion that the New York Times 
malice standards apply could not be reached merely because a statement defamatory of 
some person in government employ catches the public’s interest; that conclusion would 
virtually disregard society’s interest in protecting reputation.  The employee’s position 
must be one which would invite public scrutiny and discussion of the person holding 
it, entirely apart from the scrutiny and discussion occasioned by the particular charges 
in controversy.”).209 


* * * 


In sum, Plaintiffs Banks, Dunivin, and James did not possess any of the characteristics of 


a public official.  And even if they could have been deemed public officials at some former time 


during their military service (and they cannot be), they were unquestionably not public officials 


when Defendants published their defamatory statements about them.210  Because Defendants have 


209 The articles attached to the Schlam Affidavit likewise have absolutely no relevance to the analysis.  Of those 
articles, only four refer in passing to Plaintiffs, and Defendants do not cite any of them in support of their contention 
regarding Plaintiffs’ status.  (Hoffman/Sidley First Special MTD at 6, 12-13.)  In any event, the articles, which merely 
discuss the Plaintiffs without quoting them, are inadmissible hearsay. 
210 Defendants cite Gray v. Udevitz, 656 F.2d 588, 590 n.3 (10th Cir. 1981) for the proposition that, if the defamatory 
remarks concern a person’s conduct as a public official—which, in this case, they do not—he retains that status.  Not 
only is Gray entirely distinguishable from the situation here because Defendants’ defamatory remarks do not concern 
Plaintiffs’ conduct when they were public employees, but other courts have held that a person who was at one time a 
“public official” loses “public official” status when he no longer holds the position that made him a public official, 
e.g., Senter, 2013 WL 4647539, at *12-13.  Moreover, the only commentary on the issue by the U.S. Supreme Court 


JA1286







not met their burden to show that Plaintiffs are public officials subject to the actual-malice 


standard, their Special Motions to Dismiss should be denied on this independent ground. 


III. Defendants’ Motions Must Be Denied Because Illinois’ Anti-SLAPP Statute, Not the 
D.C. Anti-SLAPP Act, Applies to This Case.  


Finally, Defendants’ Special Motions to Dismiss under the D.C. Anti-SLAPP Act must be 


dismissed for another independent reason.  Although Defendants have presumed that the D.C. 


Anti-SLAPP Act applies in this case and the Court has expressed a similar belief (and Plaintiffs 


have therefore briefed Defendants’ Special Motions to Dismiss on the merits), under settled 


choice-of-law principles, if the Court holds the D.C. Anti-SLAPP Act to be substantive (as 


Defendants have previously contended) rather than procedural,211 then the Illinois Anti-SLAPP 


Act,212 not the D.C. Anti-SLAPP Act, applies in this case, and Defendants’ Special Motions to 


Dismiss must be denied. 


Critically, D.C. courts do not automatically apply D.C. substantive law to cases brought in 


D.C.  Rather, where there is a conflict between the substantive law of D.C. and that of another 


state, D.C. courts will apply the substantive law of the jurisdiction with “the most significant 


relationship to the dispute, and [whose] policy would be more advanced by applying its law.”  


Pietrangelo v. Wilmer Cutler Pickering Hale & Dorr, LLP, 68 A.3d 697, 714 (D.C. 2013).  Here, 


as explained below, (A) there is an actual conflict between the D.C. Anti-SLAPP Act and the 


states that the passage of time can erase even public figure status.  See Wolston v. Reader’s Digest Ass’n, 443 U.S. 
157, 169-72 (1979) (Blackmun & Marshall, JJ., concurring in the result). 
211 If the Court holds the D.C. Anti-SLAPP Act to be procedural—as it should—then it is void as violative of the 
Home Rule Act, as explained in Plaintiffs’ Motion to Declare the D.C. Anti-SLAPP Void or Unconstitutional.  (See 
Mem. of P&As in Supp. of Pls.’ Opposed Mot. to Declare the D.C. Anti Slapp Stat. Unconstitutional, at 3-6.)  Indeed, 
as Plaintiffs explain in that motion, the Court should hold the D.C. Anti-SLAPP Act void even if it concludes the Act 
is “substantive” because it indisputably enacts new procedures that D.C. Courts must apply to vindicate such 
purportedly “substantive” rights.  See Competitive Enter. Inst. v. Mann, 150 A.3d 1213, 1226-27 (D.C. 2016) (“The 
rights created by the [Anti-SLAPP] Act comprise a special motion to dismiss a complaint, and a special motion to 
quash discovery[.]”). 
212 Illinois Citizen Participation Act, 735 Ill. Comp. Stat. 110/1 et. seq. (the “Illinois Anti-SLAPP Act”). 
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Illinois Anti-SLAPP Act, and (B) based on the facts and allegations in this case, Illinois is the 


jurisdiction with the most significant relationship to the dispute and whose policy would be more 


advanced by applying its law.  Accordingly, the Illinois Anti-SLAPP Act, not the D.C. Anti-


SLAPP Act, applies in this case.213 


 There Is an Actual—and Dispositive—Conflict Between the Illinois Anti-
SLAPP Act and the D.C. Anti-SLAPP Act that Requires a Choice-of-Law 
Analysis. 


A choice-of-law analysis is required to determine which jurisdiction’s Anti-SLAPP Act—


Illinois’ or D.C.’s—applies in this case because there is an actual conflict between those two Acts.  


Specifically, although the D.C. and Illinois Anti-SLAPP Acts both create a special procedure 


whereby a defendant can file a “special motion to dismiss” and receive expedited adjudication of 


claims, the Acts differ in the showing a defendant must make to satisfy its burden under the Act. 


Relevant Provisions of the D.C. Anti-SLAPP Act.  The D.C. Anti-SLAPP Act, under its 


plain terms, allows a defendant to satisfy its burden under the Act by simply “mak[ing] a prima 


facie showing that the claim at issue arises from an act in furtherance of the right of advocacy on 


issues of public interest.”  D.C. Code § 16-5502(b).  As the D.C. Court of Appeals recognized in 


Mann, that is the only showing that a defendant needs to make.  Competitive Enters. Inst. v. Mann, 


150 A.3d 1213, 1227 (D.C. 2016)w.  Once a defendant makes that showing, then a special motion 


to dismiss “shall be granted unless the [plaintiff] demonstrates that the claim is likely to succeed 


on the merits, in which case the motion shall be denied.”  D.C. Code § 16-5502(b); Mann, 150 


A.3d at 1227. 


213 Indeed, the choice-of-law analysis that follows would even favor application of the Massachusetts Anti-SLAPP 
Act before the D.C. Act.  However, in light of the Court’s September 6, 2019, Order that Plaintiffs limit briefing on 
threshold issues, this Opposition addresses only the Illinois Anti-SLAPP Act.  Plaintiffs reserve the right argue the 
applicability of the Massachusetts Anti-SLAPP Act if the Court denies the applicability of the Illinois Anti-SLAPP 
Act. 
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Relevant Provisions of the Illinois Anti-SLAPP Act.  The Illinois Anti-SLAPP Act, by 


contrast, requires a defendant to make a much more substantial showing.  Although the Illinois 


Anti-SLAPP Act is worded similarly to the D.C. Anti-SLAPP Act, the Illinois Supreme Court has 


construed the Illinois Anti-SLAPP Act to require defendants to satisfy an “initial burden of proving 


that plaintiff’s lawsuit was solely ‘based on, relate[d] to, or in response to’ their acts in furtherance 


of their rights of petition, speech or association, or to participate in government.”  Sandholm v. 


Kuecker, 962 N.E.2d 418, 434 (Ill. 2012) (quoting 735 Ill. Comp. Stat. 110/1(c)).214  As the Illinois 


Supreme Court has explained, “[s]tated another way, where a plaintiff files suit genuinely seeking 


relief for damages for the alleged defamation ... the lawsuit is not solely based on defendant’s 


rights of petition, speech, association, or participation in government.”  Id. at 430.  Only if 


defendants can make that showing that the plaintiff’s claims are “solely based on, relating to, or in 


response to” defendant’s speech and not a genuine effort to obtain redress—which requires 


evidence of the plaintiff’s subjective state of mind in bringing his claim—does the defendant 


satisfy its burden under the Act and thus shift the burden to the plaintiff to demonstrate that his 


claims are sufficiently meritorious.  Id. 


Thus, there is a conflict between the Illinois and D.C. Anti-SLAPP Acts that requires a 


choice-of-law analysis.  If the Illinois Anti-SLAPP Act applies in this case—and as explained 


below, it does—then Defendants’ Special Motions to Dismiss under the D.C. Act must be denied.  


214 The Illinois Supreme Court held this construction necessary to preserve the constitutionality of the statute by 
“strik[ing] a balance” and “recogniz[ing] that a solution to the problem of SLAPPs must not compromise either the 
defendants’ constitutional rights of free speech and petition, or plaintiff's constitutional right of access to the courts to 
seek a remedy for damage to reputation.” Sandholm, 962 N.E.2d at 431; see also Ryan v. Fox TV Stations, Inc., 979 
N.E.2d 954, 962 (Ill. App. Ct. 2012). Plaintiffs make a similar argument in their motion to find the D.C. Anti-SLAPP 
Act void and unconstitutional. Under the Illinois Act, Defendants could not meet their burden of showing that Plaintiffs 
have brought their claims “solely ‘based on, relat[ed] to, or in response to [defendants’] acts in furtherance of their 
rights of petition, speech or association, or to participate in government,’” and not for any other reason, such as to 
“genuinely seek[] relief for damages for the alleged defamation.”  See id. at 434 (quoting 735 Ill. Comp. Stat. 110/1(c)). 
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 Under Settled D.C. Choice of Law Rules the Illinois Anti-SLAPP Act, Not the 
D.C. Anti-SLAPP Act, Applies to Plaintiffs’ Claims. 


Because there is an actual, true conflict between the Illinois Anti-SLAPP Act and the D.C. 


Anti-SLAPP Act, the Court must determine which law applies.  Under D.C.’s choice-of-law test, 


the Illinois Anti-SLAPP Act applies. 


As the D.C. Court of Appeals has explained, “[t]o determine which jurisdiction's 


substantive law governs a dispute, [the court] employ[s] a modified governmental interests 


analysis: “Under this analysis, ‘the choice of law turns on which jurisdiction has the most 


significant relationship to the dispute, and which jurisdiction’s policy would be more advanced by 


applying its law.’”  Pietrangelo, 68 A.3d at 714.  “As part of this analysis, [the court] consider[s] 


the four factors enumerated in the Restatement (Second) of Conflicts of Laws § 145: 


a) the place where the injury occurred; 


b) the place where the conduct causing the injury occurred; 


c) the domicile, residence, nationality, place of incorporation and place of 
business of the parties; and 


d)  the place where the relationship is centered.” 


Id. (quoting Restatement (Second) of Conflicts of Laws § 145).  As the D.C. Court of Appeals has 


stated, “[t]he Restatement factors help to identify the jurisdiction with the most significant 


relationship to the dispute, that presumptively being the jurisdiction whose policy would be more 


advanced by application of its law.”  Id.  Applying these factors confirms that the Illinois Anti-


SLAPP Act, not the D.C. Anti-SLAPP Act, applies here. 


Although D.C. courts have yet to apply their choice-of-law test to competing anti-SLAPP 


statutes, other jurisdictions have considered conflicts between anti-SLAPP statutes in the context 


of materially similar “most significant relationship” choice-of-law analyses.  See TRG Constr., 


Inc. v. D.C. Water & Sewer Auth., 70 A.3d 1164, 1167 (D.C. 2013) (explaining that where D.C. 


JA1290







case law is “not well developed,” D.C. courts look to decisions of other courts on “related issues” 


for guidance).  Courts that have considered the issue have repeatedly held that two Restatement 


factors are most important to the anti-SLAPP choice-of-law inquiry: (1) the place where the 


conduct causing the injury occurred (factor (b)) and (2) the domicile of the speaker (factor (c)).  


See, e.g., Chi v. Loyola Univ. Med. Ctr., 787 F. Supp. 2d 797, 803 (N.D. Ill. 2011) (applying 


Arizona defamation law but the Illinois Anti-SLAPP Act because defendants were Illinois citizens 


and “[a] state has a strong interest in having its own anti-SLAPP law applied to the speech of its 


own citizens, at least when, as in this case, the speech initiated within the state’s borders”); 


Underground Solutions, Inc. v. Palermo, 41 F. Supp. 3d 720, 726 (N.D. Ill. 2014) (“A speaker’s 


residence ... is ... one of the ‘central’ factors to be considered ... because of a state’s acute interest 


in protecting the speech of its own citizens, which counsels in favor of applying the anti-SLAPP 


statute of a speaker’s domicile to his statements.”).215 


Importantly, the Restatement provides that the § 145 factors “are to be evaluated according 


to their relative importance with respect to the particular issue,” Restatement (Second) of Conflicts 


of Law § 145(2), and the D.C. Court of Appeals has admonished that “a mere counting of contacts 


is not what is involved.  The weight of a particular state’s contacts must be measured on a 


qualitative rather than quantitative scale.”  Washkoviak v. Sallie Mae, 900 A.2d 168, 181 (D.C. 


2006). 


215 See also, e.g., Sarver v. Chartier, 813 F.3d 891, 898 (9th Cir. 2016); O’Gara v. Binkley, 384 F. Supp. 3d 674, 682 
& n.5 (N.D. Tex. 2019) (“[I]n the anti-SLAPP context, courts typically consider the place where the allegedly tortious 
conduct occurred and the speaker’s domicile in determining what state’s law to apply. This is because the primary 
purpose behind an anti-SLAPP statute is to encourage and safeguard its citizens’ constitutional rights.”); Diamond 
Ranch Acad., Inc. v. Filer, 117 F. Supp. 3d 1313, 1324 (D. Utah 2015) (applying California’s anti-SLAPP statute 
because the defendant was from California and made his statements in California); Intercon Sols., Inc. v. Basel Action 
Network, 969 F. Supp. 2d 1026, 1035 (N.D. Ill. 2013) (similar); Glob. Relief Found. v. N.Y. Times Co., No. 01-cv-
8821, 2002 WL 31045394, at *11 (N.D. Ill. Sept. 11, 2002) (similar). 
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Here, both the “place where the conduct causing the injury occurred” (factor (b)) and the 


“domicile of the speaker” (factor (c)) factors strongly weigh in favor of applying the Illinois Anti-


SLAPP Act. Of the remaining two Restatement § 145 factors, “the place where the relationship is 


centered” (factor (d)) —likewise weighs in favor of applying the Illinois Anti-SLAPP Act, not the 


D.C. Anti-SLAPP Act; “the place where the injury occurred” (factor (a)) is neutral. 


Factor B: The Place Where the Conduct Causing the Injury Occurred.  Twelve of 


Plaintiffs’ 13 claims are based on speech that originated with Hoffman and Sidley in Illinois.  The 


causes of action against the APA, except one count relating to statements by Dr. Kaslow made in 


Georgia, involve repetition of Hoffman’s statements, not statements originating independently 


from D.C.  Moreover, Hoffman’s management of the investigation and the writing of his Report 


took place from his office in Illinois, and the interviews he conducted took place around the 


country, not primarily in D.C.  In fact, the Hoffman Report’s list of locations where his team 


conducted interviews does not even include D.C. among the 14 cities and 10 states it names.216  


Although the APA is organized in D.C., that does not affect the analysis of this factor, 


especially because the APA’s relevant actions took place primarily through members participating 


by e-mail and telephone from around the country or at conventions held outside D.C.  This factor 


thus weighs strongly in favor of applying the Illinois Anti-SLAPP Act. 


Factor C: The Domicile of the Speaker (and Other Parties).  This factor also weighs 


strongly in favor of applying the Illinois Anti-SLAPP Act: Illinois is Defendant Sidley’s principal 


place of business and state of organization, and Illinois is Defendant Hoffman’s domicile and the 


216 Hoffman Report at 7.  Metadata evidence shows that the two Sidley paralegals who worked in the Report document 
were also located in Illinois.  Sidley asked Plaintiffs’ counsel not to name any Sidley lawyers other than Hoffman as 
defendants, and the conduct of the other lawyers, some of whom were based in Illinois and some in D.C., is not at 
issue in this case.  (See Gungor Aff. ¶ 12.) 
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only state in which he is licensed to practice law.217 Thus, Illinois is the domicile of the defendants 


whose speech forms the basis for virtually all of Plaintiffs’ claims in this action, which is the most 


important consideration under this Restatement factor.  See, e.g., Chi, 787 F. Supp. 2d at 803; 


Underground Solutions, 41 F. Supp. 3d at 726, and cases cited infra note 215.  In contrast, although 


the APA is organized in D.C., the Board members involved in the republications of the Hoffman 


Report are scattered around the country.  No Plaintiff is a resident or citizen of D.C.218  This factor 


thus also weighs strongly in favor of applying the Illinois Anti-SLAPP Act. 


Factor D: The Place Where the Relationship Is Centered.  This factor, like the others, 


weighs in favor of applying the Illinois Anti-SLAPP Act because the relationship among 


Defendants, which enabled and precipitated their tortious conduct and Plaintiffs’ injuries in this 


case, is centered on Illinois.  Defendant APA retained Defendants Hoffman and Sidley in Illinois 


and the management of the investigation and writing of the defamatory Report were centered in 


Illinois.219  Indeed, because APA retained Defendants Hoffman and Sidley in Illinois through an 


engagement letter that specified that Illinois law would govern their relationship,220 APA 


knowingly subjected itself to Illinois law and “establishe[d] a relationship” with Illinois that 


subjects it to Illinois law for choice-of-law purposes.  B.J. McAdams, Inc. v. Boggs, 439 F. Supp. 


738, 746 (E.D. Pa. 1977); see also Restatement (Second) Conflict of Laws § 292 (1) & cmt. c 


(principal bound by law of state of agent where “relationship between the principal and agent” has 


some connection to law applicable to agent and “it [is] reasonable to hold the principal bound by 


217 Compl. ¶¶ 29, 46-47. Sidley Austin (DC) is organized in Delaware.  That state’s anti-SLAPP statute could not 
apply in this case because its protections are limited to an applicant, permittee, or related person regarding a 
government licensing, permitting, or other decision.  See Del. Code Ann. tit. 10, § 8136.  
218 Compl. ¶¶ 39, 41, 42. 
219 Compl. ¶¶ 29, 46-47, 249-50. 
220 The attorney-client relationship is the quintessential agency relationship.  Comm’r v. Banks, 543 U.S. 426, 436 
(2005). 
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the agent’s act”).  Under these circumstances—where the defamatory speech originated in Illinois 


from an Illinois citizen acting as agent for his principal—the mere fortuity of the principal’s state 


of incorporation does not change the applicable law.  See, e.g., Obras Civiles, S.A. v. ADM Secs., 


Inc., 32 F. Supp. 2d 1018, 1020 (N.D. Ill. 1999) (applying Arizona law where “[t]he only 


connection of Illinois to this case is the location in that state of the corporate headquarters of 


defendants”). 


Factor A: The Place Where the Injury Occurred.  This factor, which is of little relevance 


in the present analysis, does not provide any reason to apply the D.C. Anti-SLAPP Act.  As courts 


have explained, although the “place of injury” is usually an important factor in the choice-of-law 


analysis in tort cases, “in the anti-SLAPP context” it is “[a] less important [factor].”  See, e.g., Chi, 


787 F. Supp. 2d at 803.  And that is especially true when, as here, the injuries to Plaintiffs occurred 


in multiple states.  See, e.g., Sarver, 813 F.3d at 899 (holding, in determining the applicable anti-


SLAPP law, that “[t]he multistate nature of [plaintiff’s] alleged harms is central to the choice-of-


law analysis.  Because the film was distributed nationwide, and [plaintiff’s] alleged injuries would 


most likely have occurred in multiple states, ‘the place of injury will not play an important role in 


the selection of the state of applicable law.’” (quoting Restatement (Second) of Conflict of Laws 


§ 145 cmt. e)).  


* * * 


Because the Restatement § 145 factors weigh overwhelmingly in favor of applying the 


Illinois Anti-SLAPP Act, Illinois is “the jurisdiction with the most significant relationship to the 


dispute,” and is “presumptively … the jurisdiction whose policy would be more advanced by 


application of its law.”  Pietrangelo, 68 A.3d at 714.  That presumption holds for this case. 
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Courts have repeatedly recognized that states have a strong interest in having their own 


anti-SLAPP law applied to their own citizens, and courts have even specifically held that Illinois 


has a strong interest in having its anti-SLAPP Act applied to its citizens.  See, e.g., Chi, 787 F. 


Supp. 2d at 803 (“Defendants are citizens of Illinois. ... Illinois thus has a strong interest in having 


its own anti-SLAPP statute applied [to claims against them].”); Duffy v. Godfread, No. 13-cv-


1569, 2013 WL 4401390, at *4 (N.D. Ill. Aug. 14, 2013) (“States have strong interests in the 


application of their own anti-SLAPP laws to their own citizens’ speech.”).221  


Moreover, not only does Illinois have a strong interest in having its Anti-SLAPP Act 


applied here, but its policies would be undermined if its Act is not applied.  The Illinois Anti-


SLAPP Act (unlike the D.C. Anti-SLAPP Act) contains an express “public policy” statement that 


emphasizes the Act’s goal: 


[T]o strike a balance between the rights of persons to file lawsuits for injury and 
the constitutional rights of persons to petition, speak freely, associate freely, and 
otherwise participate in government[.] 


735 Ill. Comp. Stat. Ann. 110/5.  And the Illinois Supreme Court has emphasized that policy of 


striking a balance to interpret and guide decisions under the Act.  See Sandholm, 962 N.E.2d at 


431 (“The Act’s intent to ‘strike a balance’ recognizes that a solution to the problem of SLAPPs 


must not compromise either the defendants’ constitutional rights of free speech and petition, or 


plaintiff’s constitutional right of access to the courts to seek a remedy for damage to reputation.”).  


221 Intercon, 969 F. Supp. 2d at 1035; Doctor’s Data, Inc. v. Barrett, No. 10-cv-3795, 2011 WL 5903508 at *4 (N.D. 
Ill. Nov. 22, 2011); Global Relief v. N.Y. Times, No. 01-cv-8821, 2002 WL 31045394, at *10 (N.D. Ill 2002); 
Underground Solutions, 41 F. Supp. 3d at 725 (N.D. Ill. 2014); World Kitchen, LLC v. Am. Ceramic Soc’y, No. 12-
cv-8626, 2015 WL 3429380, at *9-10 (N.D. Ill. May 27, 2015); O’Gara v. Binkley, 384 F. Supp. 3d 674, 682 (N.D. 
Tex. 2019); Ousterhout v. Zukowski, No. 11-cv-9136, 2012 U.S. Dist. LEXIS 190544, at *5 (N.D. Ill. Sept. 13, 2012); 
Schering Corp. v. First DataBank, Inc., No. 07-cv-1142, 2007 WL 1176627, at *6 (N.D. Cal. Apr. 20, 2007); Grant 
& Eisenhofer v. Brown, No. 17-cv-5968, 2018 WL 3816721, at *4-6  (C.D. Cal. Feb. 16, 2018) (applying D.C. choice-
of-law test and holding that the anti-SLAPP Act of the state whose citizens are defendants should apply).   
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In contrast, the D.C. Court of Appeals has recognized that the D.C. Anti-SLAPP Act creates 


imbalance by “significantly advantag[ing] the defendant.” Mann, 150 A.3d at 1237.  


As the D.C. Court of Appeals has explained, D.C. courts must apply “another state’s law 


when (1) [that state’s] interest in the litigation is substantial, and (2) ‘application of District of 


Columbia law would frustrate the clearly articulated public policy of that state.’”  Herbert v. 


District of Columbia, 808 A.2d 776, 779 (D.C. 2002).  Here, as described above, Illinois clearly 


has a strong interest in having its own Anti-SLAPP Act applied to its own citizens for speech 


originating from Illinois.  See, e.g., Chi, 787 F. Supp. 2d at 803; Underground Solutions, 41 F. 


Supp. 3d at 726; and cases cited supra note 215.  The application of the D.C. Act would “frustrate 


the clearly articulated public policy of [Illinois]” by subordinating Plaintiffs’ rights.  See Herbert, 


808 A.2d at 779. 


Accordingly, the Illinois Anti-SLAPP Act, not the D.C. Anti-SLAPP Act, must apply here 


Defendants’ Special Motions to Dismiss must be denied for this additional reason. 
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CONCLUSION 


For the foregoing reasons, Plaintiffs respectfully request that the Court deny Defendants’ 


Special Motions to Dismiss in their entirety. 


Submitted this 15th day of November 2019.  Editable versions of the proposed order 


submitted to JudgePuig-LugoESERVE@dcsc.gov. 


              /s/ Bonny J. Forrest      
       Bonny J. Forrest, Esq. (pro hac vice) 


                                                       555 Front Street, Suite 1403 
      San Diego, California 92101  
       (917) 687-0271 
       Attorney for Plaintiffs 


                               bonforrest@aol.com 
 
      /s/ Thomas A. Clare, P.C.     


Thomas A. Clare, P.C. (D.C. Bar No. 461964)  
Joseph R. Oliveri (D.C. Bar No. 994029) 
CLARE LOCKE LLP 
10 Prince Street 
Alexandria, VA 22314 
Telephone: (202) 628-7400 
Attorneys for Plaintiffs 
tom@clarelocke.com  
joe@clarelocke.com 


 
   /s/ John B. Williams      
John B. Williams, Esq. (D.C. Bar No. 257667) 
Williams Lopatto PLLC  
1707 L Street NW, Suite 550  
Washington, DC 20036  
(202) 296-1665  
Attorney for Plaintiffs 
jbwilliams@williamslopato.com   
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CERTIFICATE OF SERVICE 
 


I hereby certify that on November 15, 2019, a true and correct copy of the foregoing 


Plaintiffs’ Consolidated Opposition to Defendants’ First Set of Contested Special Motions to 


Dismiss filed October 13, 2017, Under the District of Columbia Anti-SLAPP Act, D.C. Code  § 


16-5502 was filed through the Court’s Case File Express electronic filing system, which will 


automatically send a Case File Express Electronic Notice to Defendants’ counsel of record that 


this filing is completed and available for download at their convenience. 


 
/s/ John B. Williams 
John B. Williams 
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IN THE SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


STEPHEN BEHNKE, et al., 


Plaintiffs, 


vs. 


DAVID H. HOFFMAN, et al., 


Defendants.


: 


: 


: 


: 


: 


2017 CA 005989 B 


Judge Hiram E. Puig-Lugo 


Next Event: 


[PROPOSED] ORDER 


Having reviewed Plaintiffs’ and Defendants’ respective motions, oppositions, and replies 


submitted in this matter and after oral argument held on February __, 2020, it is hereby: 


ORDERED that: 


1) Plaintiffs’ January 8, 2019, Opposed Motion to Declare the D.C. Anti-SLAPP Act


Void and Unconstitutional is GRANTED. 


2) The American Psychological Association’s (APA’s) October 13, 2017, Contested


Special Motion to Dismiss under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is 


DENIED. 


3) Hoffman’s and Sidley’s October 13, 2017, Contested Special Motion to Dismiss under


the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is DENIED. 


4) APA’s March 21, 2019, Contested Special Motions to Dismiss Count 11 of the


Supplemental Complaint under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is 


DENIED.  


5) Hoffman’s and Sidley’s March 21, 2019, Contested Special Motion to Dismiss under


the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is DENIED. 
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      ______________________________ 


      Honorable Hiram E. Puig-Lugo 


      Associate Judge 


      Signed in Chambers 


 


Copies to: 


 


John B. Williams, Esq. 


Fara N. Kitton, Esq. 


Counsel for Plaintiffs Banks, Dunivin and James 


 


Thomas A. Clare, Esq. 


Joseph R. Oliveri, Esq.  


Counsel for Plaintiffs Banks, Dunivin and James 


 


Bonny J. Forrest, Esq. 


Counsel for Plaintiffs Banks, Dunivin and James 


 


Barbara S. Wahl, Esq. 


Karen E. Carr, Esq. 


Counsel for Defendant American Psychological Association 


 


John K. Villa, Esq. 


Thomas G. Hentoff, Esq. 


Counsel for Defendants Sidley Austin LLP, and Sidley Austin (DC) LLP and David H. Hoffman 


 


Fernando Amarillas, Esq. 


Andrew Saindon, Esq. 


Counsel for Intervenor District of Columbia 
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1 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


1 APA made these ethics policy decisions 
as a substantial result of influence from 
and close relationships with the U.S. 
Department of Defense (DoD), the Central 
Intelligence Agency (CIA), and other 
government entities, which purportedly 
wanted permissive ethical guidelines so 
that their psychologists could continue 
to participate in harsh and abusive 
interrogation techniques being used 
by these agencies after the September 
11 attacks on the United States. Critics 
pointed to alleged procedural irregularities 
and suspicious outcomes regarding APA’s 
ethics policy decisions and said they 
resulted from this improper coordination, 
collaboration, or collusion. Some said 
APA’s decisions were intentionally made to 
assist the government in engaging in these 
“enhanced interrogation techniques.” Some 
said they were intentionally made to help 
the government commit torture.  


Allegations along these lines had been most 
recently and most prominently made in a book 
by New York Times reporter James Risen, 
published in October 2014, based in part on 
new evidence he had obtained.


**PENS Listserv discussion of efforts to prevent abusive 
interrogation techniques. PENS Listserv (pp.17-27; 41-56, HR 
Binder 5 pp.469-479; 493-508).


 


Lt. Gen. Kiley 7/7/2005 press conference describing results of 
the Martinez-Lopez Report—“no collusion”  (https://www.c-
span.org/video/?187520-1/detainee-medical-operations) and 
discussed at length on PENS Listserv (pp.128-135, HR Binder 5 
pp.580-587).


**Behnke prepared extensive reading materials for PENS TF 
members identifying allegations of detainee abuse (hereinafter 
“Materials Informing PENS TF”):


HR p.244 references full set of “background materials that 
totaled nearly 500 pages” provided to each TF member: “Several 
of the materials described specific interrogation techniques that 
were used at the time and the controversy surrounding them, for 
example: (1) Bloche and Mark’s articles that mentioned sensory 
and sleep deprivation and stress positions;1059 (2) Washington 
Times and Boston Globe articles that described the conflict 
between NCIS and the DoD over harsh interrogation techniques 
(the Washington Times article also alluded to waterboarding) 
and the DoD’s revised categories of approved interrogation 
techniques;1060 (3) a Lancet article that described the abuses at 
Abu Ghraib with an overview of the harsh tactics used against 
prisoners;1061 (4) a transcript of an interview with Neil Lewis in 
which he described the FBI’s concerns with the abusive methods 
being used at Guantanamo Bay;1062 and (5) the Istanbul Protocol, 
which outlined specific torture techniques more broadly and 
how one could identify the signs of each.1063 [See specifically 
material about Michael Gelles, member of the PENS task force 
“who publicly criticized some interrogation practices,” and also 
references to Larry James (HR p.239 FN 1034) selected for 
the PENS task force because ‘he’d gone into Abu Ghraib on a 
‘cleanup’ mission after publicity on bad behavior by MPs and 
he’d been outspoken about problems he’d witnessed.”]


**Three policy-related documents distributed during PENS 
Task Force meeting (hereinafter “Policies Distributed at 
PENS TF”) and contained in Arrigo archives required humane 
treatment of detainees and reporting by medical personnel of 
even suspected abuse or violations [Arrigo Binder 1 pp.20-30, 
on file with Plaintiffs’ attorney; HR includes excerpts of Arrigo 
archives (HR Binder 3 pp.805-830; HR Binder 5 pp.738-800) 
and references other portions (HR p.24 FN 9; HR p.259 FN 1161) 
but intentionally omits others.]:


1. Policy Memorandum 8-02: 
U.S. Southern Command Confidentiality Policy for 
Interactions Between Health Care Providers and Enemy 
Persons Under U.S. Control, Detained in Conjunction with 
Operation ENDURING FREEDOM (SOUTHCOM policy memo 
8/6/2002): Detainees at GTMO “will be treated humanely and, 
to the extent appropriate and consistent with military necessity, 
in a manner consistent with the principles of the Geneva 
Convention Relative to the Treatment of Prisoners of War.” (policy 
p.1, Arrigo Binder 1 p.25)  https://www.thetorturedatabase.org/
files/foia_subsite/pdfs/DODDON000781.pdf


2. ASD(HA) Policy 05-006 6/3/2005:   
“Medical Program Principles and Procedures for the Protection 
and Treatment of Detainees in the Custody of the Armed Forces 
of the United States” establishes a “duty to protect….uphold the 
humane treatment of detainees….[and] report….circumstances 
indicating a possible violation of applicable standards.” (policy 
pp.2-3; cited in HR FN 1350 and distributed during the PENS TF 
meeting)  http://web.archive.org/web/20051211164457/http://
www.phrusa.org/research/torture/pdf/dodpolicy.pdf


3. Letter from ASD(HA) Winkenwerder 6/15/2005 to AMA 
detailing elements of 6/3/2005 policy and requires humane 
treatment, reporting abuse or suspected abuse distributed 
during PENS TF meeting and included in Arrigo archivesBinder 
1 pp.21-24. HR includes excerpts of Arrigo archives (Binder 
3 pp.805-830; Binder 5 pp.738-800) and references other 
portions (HR p.24 FN 9; HR p.259 FN 1161) but intentionally 
omits others.  


http://www.apa.org/independent-review/
binder-5.pdf 
links to the official website of the APA and 
provides a true and correct copy of the 
PENS listserv communications contained 
within Binder 5 of the HR.


https://www.c-span.org/video/?187520-1/
detainee-medical-operations links to the 
official website of C-SPAN and provides 
a true and correct copy of the interview. 
The court may take judicial notice of the 
interview capable of accurate and ready 
determination by resort to sources whose 
accuracy cannot reasonably be questioned.


Published in the HR as an admission by 
party-opponent.


https://tinyurl.com/y6ndqo9g links to true 
and correct copies of the materials given to 
the PENS Task Force.


 
https://www.thetorturedatabase.org/files/
foia_subsite/pdfs/DODDON000781.pdf 
provides a true and correct copy of an 
official DoD public record/report.


 


http://web.archive.org/
web/20051211164457/http://www.
phrusa.org/research/torture/pdf/dodpolicy.
pdf  provides a true and correct copy of an 
official DoD public record/report.


 
Official DoD public record/report.


False Statements (Exact Quotations) from Three Versions of the Report 
Per Se Defamatory Statements in Bold Font
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2 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


2 Among other things, the critics have 
charged that the policy set few meaningful 
limits on the participation of psychologists 
in interrogations, despite widespread 
concerns about abusive conduct in 
such interrogations, and must therefore 
have been closely coordinated with the 
government (perhaps principally the 
Defense Department and the CIA) and 
motivated by a desire to curry favor with 
the government. (p.2)….They describe 
APA’s apparent motive and intent in 
different ways, from a desire to curry favor 
with the government to an intent to help 
government officials engage in torture. 
(p.4)


**Statement Four of the PENS Guidelines (PENS Report p.5, 
HR Binder 5 p.731) references local rules and regulations 
(such as policies in Afghanistan, Iraq, and Cuba) and makes it 
an ethical responsibility for psychologists to be familiar with 
those local policies—which made it clear that the Geneva 
Conventions and the Convention Against Torture (CAT) applied. 
Those regulations prohibiting abusive interrogation tactics, 
including sleep deprivation and stress positions, were quite 
specific and gave the PENS guidelines a force that was very 
specific and more restrictive than DoD policy, not “loose and 
high-level.” (hereinafter “PENS Statement Four Incorporation 
of Restrictive Policies & Regulations.”)  


Materials Informing PENS TF


http://www.apa.org/independent-review/
binder-5.pdf


links to the official website of the APA and 
provides a true and correct copy of an 
official APA record/report--Report of the 
PENS Task Force.—contained within Binder 
5. (Hereinafter “True and Correct PENS 
Report.”)


 
 


Published in the HR as admissions by party-
opponent.
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3 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


3 This information establishes that in the months 
following 9/11, the President authorized the 
CIA to engage in “enhanced interrogation 
techniques.” These techniques were not 
methods of asking questions of a detainee, but 
were rather ways of attempting to break the 
will of uncooperative detainees so that they 
would answer the interrogators’ questions 
and provide intelligence information. These 
“techniques” included waterboarding, harsh 
physical actions such as “walling,” forced 
“stress positions,” and the intentional 
deprivation of necessities, such as sleep 
and a temperature-controlled environment. 
The Secretary of Defense authorized the 
Defense Department to engage in a similar 
set of “enhanced interrogation techniques,” 
although waterboarding was excluded. 


The Justice Department office in charge 
of authoritatively interpreting U.S. law, the 
Office of Legal Counsel, wrote memos to 
the CIA in 2002 defining “torture” in a very 
narrow way. Acts intentionally causing pain 
to individuals in U.S. custody abroad could 
only rise to the level of torture, they said, 
if the effect was equivalent to the pain of 
a “serious physical injury such as organ 
failure, impairment of bodily function or 
even death.” Acts intentionally causing 
psychological harm to such captives 
would only count as torture if they caused 
“significant psychological harm” that 
lasted “for months or even years,” such 
as the development of an actual mental 
disorder. The memos emphasized that 
understanding “the context” of the act was 
important, and that “it is difficult to take 
a specific act out of context and conclude 
that the act in isolation would constitute 
torture.” The memos added that, regardless 
of what actions causing psychological 
harm were taken by interrogators, the 
actions could not be considered torture if 
the interrogator could show that he “did 
not intend to cause severe mental pain.” 
Interrogators could show that they lacked 
this intent by “consulting with experts 
or reviewing evidence gained in past 
experience.”


In 2003, based in part on these Justice 
Department memos, Defense Department 
attorneys wrote a report concluding 
that a U.S. law barring torture by 
military personnel was inapplicable to 
interrogations of detainees, and that 
causing harm to an individual in U.S. 
custody abroad could be justified “in order 
to prevent further attacks” on the United 
States by terrorists. The report, which 
essentially repeated the conclusions of the 
DOJ memos regarding the narrow definition 
of torture, and became the basis for an 
authorization to the military command 
at Guantanamo Bay to use certain 
interrogation techniques not included in 
the Army Field Manual. The authorization 
repeated that the Geneva Conventions were 
not applicable to the detainees held at 
Guantanamo.


[OMITS HERE THAT THESE MEMOS WERE 
WITHDRAWN AND OTHER CRUCIAL POLICY 
DEVELOPMENTS IN LATE 2003, 2004 AND 
EARLY 2005 SO READER USES THESE 
DEFAMATORY STATEMENTS TO CONCLUDE 
“EXISTING” DOD INTERROGATION GUIDELINES 
ON P. 9 ALLOWED FOR ABUSE AND TORTURE 
IN JUNE 2005.] 


By June 2005, much of this information 
had been made public, including the 
analysis of the Justice Department memos 
and the Defense Department report. In 
addition, numerous detailed allegations 
and accounts of abusive interrogation 
practices had been made public, including 
from the International Committee for the 
Red Cross, which monitored activity at 
Guantanamo Bay, and from media reports, 
which quoted military interrogation logs 
and government officials who described 
abusive interrogation practices at CIA 
“black sites.”


**HR relies on Bush Administration policies (2002-2003) that 
had already been superseded by the time the PENS TF convened 
(2005). The Bush Administration memos providing a narrow 
definition of torture had been withdrawn by the time of PENS 
insofar as they applied to the DoD. (See Goldsmith, Chapter 5 
The Terror Presidency.) 


**HR (pp.152,153) quotes from Chapter 5 of Goldsmith’s The 
Terror Presidency (Behnke referred Hoffman to this resource in 
4/21/2015 communication) but intentionally omits portions that 
describe Philbin memo that sets forth the only 24 techniques 
approved for use (none of which were “harsh techniques”) on 
July 14, 2004 (one year before PENS) and the February 2005 
Levin memo that incorporated Philbin testimony and the legal 
guidance it provided about permissible techniques. (None of 
24 techniques were the “harsh techniques” HR claims were 
permissible at time of PENS – sleep deprivation, stress positions, 
exploitation of phobias.)


Goldsmith, The Terror Presidency (cited in 
HR, p.153, fn 579).  The court may take 
judicial notice of the chapter’s description of 
the Philbin memo capable of accurate and 
ready determination by resort to sources 
whose accuracy cannot reasonably be 
questioned


https://tinyurl.com/y58nhmhp  links to a 
true and correct copy of Goldstein’s The 
Terror Presideny, Chapter 5.
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4 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


4 We are cognizant that our report and its 
findings cannot and will not resolve all 
the intense disputes on this issue; but it is 
not meant to. We provided conclusions 
where the evidence allowed us to reach 
them, but otherwise we described the 
evidence thoroughly so as to present as 
many facts as we were able to discover. 
In this way, we attempted to stay true to 
our task to go where the evidence would 
lead us. Sometimes it led us to answers, but 
sometimes it led us to more questions. As 
a result, our report and its findings will not 
be considered satisfying or sufficient to all 
who read it. But we are also confident that it 
represents conclusions about what happened, 
and why, that are based on and squarely 
supported by the extensive evidence we have 
reviewed.


The compilation of the Report’s False Statements listed in this 
chart and the evidence supporting their falsity demonstrate 
numerous instances in which the Report and/or investigation 
did not “describe[] the evidence thoroughly,” did not “present as 
many facts as (the investigators) were able to discover,” and did 
not “go wherever the evidence would lead.”


See corresponding rationale for each 
documented evidence of falsity.


5 … key APA officials, principally the APA 
Ethics Director joined and supported at 
times by other APA officials, colluded with 
important DoD officials to have APA issue 
loose, high-level ethical guidelines that did 
not constrain DoD in any greater fashion 
than existing DoD interrogation guidelines.


**PENS Statement Four Incorporation of Restrictive Policies 
& Regulations.  


Policies Distributed at PENS TF


Other policy documents referenced in HR and/or included in HR 
Binders indicate that DoD policies were restrictive (hereinafter 
“Other Restrictive DoD Policies”):


**JTF-GTMO BSCT SOP 3/28/2005 (HR Binder 3 pp.978-
990) specifically requires adherence to UCMJ and the Geneva 
Conventions, as well as reporting any suspicions of abuse 
of detainees. HR reviews only outdated GTMO BSCT SOPs 
11/11/2002 & 12/10/2004 (HR p.214 FN 923), but includes this 
2005 SOP in HR Binder 3 as noted. 


Schlesinger Report 8/24/2004 (HR Binder 4 pp.23-148) 
makes clear that restrictive policies in place in Iraq beginning 
5/13/2004 and in Afghanistan since 6/2004; also makes clear 
that since April 2003, interrogation techniques specifically 
authorized at GTMO did not include sleep deprivation, stress 
positions, or exploiting phobias. Schlesinger report referenced 
HR p.352 FN 1640, included in HR Binder 4 as noted, and never 
analyzed in HR. 


Martinez-Lopez Report 4/13/2005 (HR Binder 5 pp.185-394), 
reviewed and quoted in HR p.512 – findings contrary to HR 
narrative omitted:  e.g., “theater-level guidance specifically 
requiring medical personnel to report detainee abuse was 
implemented just within the past year.” (M-L Report p.1-5); that 
“personnel interviewed during this assessment were vigilant 
in reporting actual or suspected detainee abuse” (M-L Report 
p.1-5); “There is no indication that any medical personnel 
participated in abusive interrogation practices; in fact, there 
is clear evidence that BSCT personnel took appropriate action 
and reported any questionable activities when observed.” (M-L 
Report p.18-16). 


Lt. Gen. Kiley 7/7/2005 press conference describing results 
of the Martinez-Lopez Report (https://www.c-span.org/
video/?187520-1/detainee-medical-operations) was discussed 
at length on PENS Listserv (pp.128-135, HR Binder 5 pp.580-
587).


HR p.500: “Lt. Gen. Schoomaker…also cited to the 2005 
Martinez-Lopez report that concluded ‘[t]here is no indication 
that BSCT personnel participated in abusive interrogation 
methods.’”


12/30/2004 and 2/4/2005 U.S. Department of Justice, Office 
of Legal Counsel (OLC) memoranda superseded earlier OLC 
memos (that had expanded view of permissible interrogation 
techniques), made it clear that “[t]orture is abhorrent” (p.1), and 
that the United Nations Convention Against Torture applied to 
all interrogations. [HR reviews only outdated 2002-2003 OLC 
memoranda, acknowledges they were withdrawn in 2004, but 
does not analyze memoranda in place and applicable to DoD at 
the time of PENS TF.]


https://www.aclu.org/files/torturefoia/released/082409/
olcremand/2004olc96.pdf ;


https://www.justice.gov/sites/default/files/olc/
legacy/2009/12/30/aclu-ii-020405.pdf


True and Correct PENS Report.


 
Official DoD public records/reports.


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and 
correct copy of official DoD records/report 
contained within Binder 3 of the HR. 


http://www.apa.org/independent-review/
binder-4.pdf 
links to the official website of the APA and 
provides a true and correct copy of an 
official DoD public record/report contained 
within Binder 4 of the HR. 


 


http://www.apa.org/independent-review/
binder-5.pdf 
links to the official website of the APA and 
provides a true and correct copy of an 
official DoD public record/report contained 
within Binder 5 of the HR.


https://www.c-span.org/video/?187520-1/
detainee-medical-operations links to the 
official website of C-SPAN and provides 
a true and correct copy of the interview. 
The court may take judicial notice of the 
interview capable of accurate and ready 
determination by resort to sources whose 
accuracy cannot reasonably be questioned.


Published in the HR as an admission by 
party-opponent.


https://www.aclu.org/files/torturefoia/
released/082409/olcremand/2004olc96.
pdf ;


https://www.justice.gov/sites/default/files/
olc/legacy/2009/12/30/aclu-ii-020405.pdf  
provide true and correct copies of official 
DoD public records/reports.
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5 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


6 We also found that in the three years 
following the adoption of the 2005 
PENS Task Force report as APA policy, 
APA officials engaged in a pattern of 
secret collaboration with DoD officials 
to defeat efforts by the APA Council of 
Representatives to introduce and pass 
resolutions that would have definitively 
prohibited psychologists from participating 
in interrogations at Guantanamo Bay and 
other U.S. detention centers abroad. 


Issues debated publicly. APA Board funds Mini-Convention on 
Ethics and Interrogation to look at all sides of the issue; 44 
speakers, 9 two-hour sessions at APA Annual Convention, 8/17-
20/2007; planning committee comprised of representatives from 
12 APA Divisions; sponsored by APA Board of Directors, Board of 
Scientific Affairs, Ethics Committee, and 12 Divisions. 
http://www.apa.org/news/press/statements/ethics-brochure.pdf 


8/19/2007 Town Hall Meeting during the Mini-Convention on 
Ethics and Interrogation which describes the many disparate 
communities that worked together for successful passage 
of the resolution. http://www.focusreframed.com/media/
APATownHallFull.pdf


HR pp.409-413 describes the considerable Board, Council and 
other governance group review of the 2007 resolution to prohibit 
psychologists from participating in interrogations at Guantanamo 
Bay and other U.S. detention centers abroad.


**7/18/2015 letter from Woolf, Past-President for the Society 
for the Study of Peace, Conflict and Violence: Peace Psychology 
Division (APA Division 48, hereinafter  “Peace Psychology 
Division”) to Behnke (not in Hoffman’s possession at time 
of report; on file with Plaintiffs’ attorney):“Perhaps the most 
distressing aspect of the Hoffman Report is the tenor of the 
Report. “I’m struck with how efforts to navigate complex policy 
waters became characterized as ‘collusion’ or ‘manipulations.’ I 
have drafted university policies as well as written book chapters, 
articles, etc. with others. It is a back and forth collaborative 
process to get it right. Our conversation and process is 
presented but then totally misrepresented.”


See 07/21/2015 post by Woolf, Past-President of Peace 
Psychology Division, to Arkansas Psychological Association Blog 
for APA post-PENS work (not in Hoffman’s possession at time of 
report): “There were individuals working within APA and many 
Divisions (e.g., the Divisions for Social Justice) who worked 
tirelessly to strengthen APA’s position against torture both inside 
and outside of national security settings. Some of these efforts 
were successful, some were largely successful, and some failed.  
However, regular progress was made over time.”


http://www.arpapsych.com/analysis-of-apa-hoffman-report-
good-governance-by-linda- 


https://www.apa.org/news/press/
statements/ethics-brochure.pdf  links to the 
official website of the APA and provides a 
true and correct copy of regularly conducted 
activity of the APA.. https://tinyurl.com/
yxcknght links to a true and correct copy of 
the transcript of the Council debate


http://www.focusreframed.com/media/
APATownHallFull.pdf provides a true and 
correct copy of the published transcript 
of regularly conducted activity of the APA 
undertaken during the Town Hall Meeting. 
 
Published in the HR as an admission by 
party-opponent.


https://tinyurl.com/y2raxte3 
Links to a true and correct copy of the letter 
from Woolf concerning her impressions 
of the Report. That letter is admissible 
because it is not hearsay, but a verbal act. 
See State v. Blevins, 36 Ohio App. 3d 147, 
149 (10th Dist. 1987) (“Some statements 
are merely verbal parts of acts and are, as 
the acts are themselves, admissible.”) Even 
if it were hearsay, it is admissible under the 
present-sense exception: it is a statement 
made describing or explaining an event or 
condition, made while or immediately after 
the declarant perceived it.  (Hereinafter  
“Letter from Woolf concerning her 
present sense impressions of the 
Report.”)


http://www.arpapsych.com/analysis-of-
apa-hoffman-report-good-governance-by-
linda- links to the official website of the 
Arkansas Psychological Association and 
provides a true and correct copy of the 
Woolf article.
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6 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


7 We did not find evidence to support the 
conclusion that APA officials actually knew 
about the existence of an interrogation 
program using “enhanced interrogation 
techniques.”  But we did find evidence 
that during the time that APA officials were 
colluding with DoD officials to create and 
maintain loose APA ethics policies that did 
not significantly constrain DoD, APA officials 
had strong reasons to suspect that abusive 
interrogations had occurred. In addition, 
APA officials intentionally and strategically 
avoided taking steps to learn information to 
confirm those suspicions.


PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


By time PENS TF met, 13 senior-level reviews or investigations 
into detainee abuse had been completed (some that had been 
reviewed in HR including the previously referenced Martinez-
Lopez Report) – all publicly available or publicly reported on; 
others have been released since. See e.g.,  https://tinyurl.
com/y6arqkkc, pp.9-10 for timeline of reviews/investigations 
(hereinafter “Senior Level Reports”). 


Schmidt-Furlow Report 4/1/2005 (HR Binder 3 pp.285-313 
& HR Binder 5 pp.3-31; Army Regulation 15-6 Investigation 
into FBI Allegations of Detainee Abuse at Guantanamo Bay, 
Cuba Detention Facility) analyzed over 24,000 interrogations 
conducted at GTMO over three-year period: “found only three 
interrogations in violation of interrogation techniques authorized 
by Army Field Manual 34-52 and DoD guidance ….[and] found 
no evidence of torture or inhumane treatment at JTF-GTMO.” 
(p.1) HR reviews and quotes from this report, but omits findings 
contrary to his narrative. 


Church Report 3/7/2005 (Review of DoD Detention Operations 
and Detainee Interrogation Techniques) reviewed interrogation 
policies utilized in GTMO, Iraq and Afghanistan, and their 
possible role in detainee abuse: “found, without exception, that 
the DoD officials and senior military commanders responsible 
for the formulation of interrogation policy evidenced the intent 
to treat detainees humanely which is fundamentally inconsistent 
with the notion that such officials or commanders ever accepted 
that detainee abuse would be permissible” (p. 3) and upon 
“analysis of 70 substantiated detainee abuse cases found that 
no approved interrogation techniques caused these criminal 
abuses.” (p.21) (Report referenced in HR p.313.)


http://hrlibrary.umn.edu/OathBetrayed/Church%20Report.pdf 


Note: above link is the executive summary only. Full & very 
redacted text, somewhat more difficult to read & with some 
pages out of order, may be  
found at:


https://www.aclu.org/sites/default/files/images/torture/asset_
upload_file625_26068.pdf


Materials Informing PENS TF 


Hoffman has complete set of background materials. HR p.244 
FN 1058 states: “the full set of background materials are not 
included in this report’s appendix. Instead, the table of contents 
[HR Binder 4 pp.456-495] and any materials cited above are 
fully attached. See HC00005567.” 


Substantial evidence gathered by the Ethics Office in response 
to allegations that APA member psychologists in the military had 
participated in abusive interrogations (all of below hereinafter 
“Materials Informing Other APA Officials”):  


HR pp. 506-515: describes review by four-six Ethics Office staff 
of materials including: Interrogation log of al-Qahtani, Counter-
resistance Strategy Meeting minutes, BSCT memo, SASC report, 
Schmidt-Furlow report, Martinez-Lopez report, letter from Army 
Surgeon General Schoomaker.


Also ethics complaint review, files of which were in Hoffman’s 
possession, included:  Report of the Constitution Project’s Task 
Force on Detainee Treatment (2013); task force report by the 
Institute on Medicine as a Profession and the Open Society 
Foundations, “Ethics Abandoned: Medical Professionalism and 
Detainee Abuse during the ‘War on Terror,’” (2013); evidence 
presented on website “When Healers Harm” (2012); Documents 
from the Senate Armed Services Committee report on treatment 
of detainees in U.S. custody (2008). 


HR pp.494-520: Leso adjudication file reviewed and analyzed in 
detail with explicit references to searching the file. [E.g., “The 
sua sponte matter was officially closed on August 2, 2007. There 
was nothing in the adjudication file that suggests any additional 
work was done on this matter between August 26, 2006 and 
August 2, 2007.” (p.496) “Bond provided Sidley with a copy of 
the complaint she allegedly sent to the Ethics Office on April 15, 
2007, but Sidley did not find this complaint in the Ethics Office’s 
adjudication files.” (p.498)]


True and Correct PENS Report.


Official DoD public records/reports.


Official DoD public records/reports.


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of an official DoD public record 
contained within Binder 3 of the HR.


https://www.aclu.org/sites/default/
files/images/torture/asset_upload_
file625_26068.pdf  provides a true and 
correct copy of an official DoD public 
record/report.


Published in the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.


Affidavit of Bow with personal knowledge of 
contents of Leso ethics file.


 
 


Published in the HR as an admission by 
party-opponent.
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False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


8 [I]n colluding with DoD officials, 
APA officials acted (i) to support the 
implementation by DoD of the interrogation 
techniques that DoD wanted to implement 
without substantial constraints from 
APA; and (ii) with knowledge that there 
likely had been abusive interrogation 
techniques used and that there remained 
a substantial risk, that without strict 
constraints, such abusive interrogation 
techniques would continue; and (iii) with 
substantial indifference to the actual facts 
regarding the potential for ongoing abusive 
interrogations techniques.


**PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations. 


**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


Senior Level Reports.


Materials Informing PENS TF. 


Materials Informing Other APA Officials.


True and Correct PENS Report.


 
 
Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


Published in the HR as admissions by party-
opponent.


Published in the HR as admissions by party-
opponent.


9 …we found little evidence of analyses or 
discussions about the best or right ethical 
position to take in light of the nature of 
the profession and the special skill that 
psychologists possess regarding how our 
minds and emotions work—a special skill 
that presumably allows psychologists to 
be especially good at both healing and 
harming.


**Arrigo archive audiotape transcript (Arrigo Binder 1 p.2;  “…
like the head of the ethics committee at APA Steve Behnke. Why 
[sic] he was in these various drafts, he was always drawing 
on the code and trying to show that the code implied all of our 
statements.” 


(That transcript, which provides a much different narrative of the 
PENS meetings than the one Hoffman creates, was not included 
in his materials, although he relies on other material in Arrigo 
archives.)


PENS listserv p.107 HR Binder 5 p.559: “That the Ethics 
Committee affirms that the 12 statements in the Report of the 
Task Force on Psychological Ethics and National Security are 
appropriate interpretations and applications of the American 
Psychological Association Ethical Principles of Psychologists and 
Code of Conduct (2002).”


https://tinyurl.com/y5wat4t8  provides a 
true and accurate copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.
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False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


10 The principal APA official involved in 
these efforts was once again the APA 
Ethics Director, who effectively formed 
an undisclosed joint venture with a small 
number of DoD officials to ensure that 
APA’s statements and actions fell squarely 
in line with DoD’s goals and preferences 
(p.9)….  


…The details and level of this coordination 
varied over time, ranging from some 
coordination to a very close partnership, 
in which key APA officials were operating 
in a virtual joint venture with key Defense 
Department officials. (p.10) 


**Hoffman admits at APA Council of Representatives meeting  
(August 2015) that the term “collusion” (see HR pp. 64-65 
definition) was not an accurate description: “Because we were 
asked specifically to address if there was any factual support for 
the assertion that APA engaged in activity that would constitute 
‘collusion,’ we used that term in the Report. We recognize, 
however, that the terms ‘collaboration’ or ‘coordination’ or 
“behind the scenes communication” would have been an 
accurate description of the communications at issue.” https://
tinyurl.com/yxxy98r8


HR defines collusion as “a secret agreement, understanding, 
or cooperation for some harmful, improper, dishonest, or illegal 
purpose” (HR p.64, emphasis added). The work done through 
the PENS Task Force and collaboration between APA and military 
psychologists resulted in guidelines that were more restrictive 
of potential abusive interrogation practices than the prior DoD 
guidance and intended to help prevent abuses; the collaboration 
was not done for a harmful, improper, dishonest, or illegal 
purpose.


Woolf email copied to Behnke (12/19/2006) re: open debate 
on Council, not secret collusion, to defeat the ban: “Let me add 
that this was my first council meeting. I had envisioned a dark 
room with folks figuratively smoking cigars making decisions 
were made couched in groupthink, conformity, etc. It is actually 
very different than I expected and very open to debate. In fact, 
debate and extensive review/discussion were key components 
to all items presented before Council. It is also very organized 
as individuals get in line behind microphones for their chance to 
speak. Everyone is recognized in order so that no individuals can 
be denied an opportunity to present their concerns. Nothing gets 
voted on until all have had their chance or chances to express 
their ideas and concerns. Note that Council is very large with, I 
would estimate, well over two hundred representatives (it pays 
to return ones apportionment ballot which determines each 
division’s number of representatives). And visitors are welcome 
from other organizations as well as the general membership. 
While these visitors may not be recognized to take part in the 
debate, the meetings are open essentially to the general public.“


See 7/18/2015 letter from Woolf, Past-President for Peace 
Psychology Division (APA Div. 48) to Behnke: “I’m struck 
with how efforts to navigate complex policy waters became 
characterized as ‘collusion’ or ‘manipulations.’ I have drafted 
university policies as well as written book chapters, articles, etc. 
with others. It is a back and forth collaborative process to get it 
right. Our conversation and process is presented but then totally 
misrepresented.”


**As colonels/military psychologists/mid-level DoD employees, 
neither Banks nor Dunivin were DoD “officials” acting on behalf 
of the military. 


**Banks does not speak for DoD. 6/1/2015 email from Banks to 
Hoffman: “At no time were any of my comments, as someone 
who understands DoD and Operational Psychology fairly well, 
more than my personal opinions.” 


Customary business practice for staff to facilitate a back-and-
forth legislative process for Association policy development. 
APA staff do not make policy or initiate policy positions for the 
Association.


(All above hereinafter “No Collusion”)


https://tinyurl.com/yxxy98r8  provides a 
true and correct copy of notes taken by a 
Council member at the meeting, including 
Hoffman’s admission, and subsequently 
distributed on an official APA listserv. 
The statement is is an admission by a 
party opponent and a record of regularly 
conducted business activity of APA, 
therefore not hearsay.


Published in HR as an Admission by party-
opponent.


 


https://tinyurl.com/y44pjzlq  provides true 
and correct copy of Woolf email copied to 
Behnke.


 


https://tinyurl.com/y2raxte3 — Letter 
from Wolf concerning her present sense 
impressions of the Report.


Routine practice of the DoD. Affidavits of 
Harvey and Taylor with personal knowledge 
as to military protocol, and affidavits of 
Banks, Dunivin, and James..


https://tinyurl.com/y4xartno  – provides 
true and correct copy of Banks’s email to 
Hoffman. 
 


Routine practice of the APA; Affidavit of 
Strassburger Fox with personal knowledge 
of APA governace and staff practices in 
policy development process. http://www.
apa.org/about/governance/bylaws/rules-30.
aspx links to the official website of the APA 
and provides a true and correct listing of the 
rules governing APA policy-making.


(All above hereinafter “Evidence of No 
Collusion”).
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False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


11 …we found that the handling of ethics 
complaints against prominent national 
security psychologists was handled in an 
improper fashion, in an attempt to protect 
these psychologists from censure.


HR p.59 and 522: admits handling of James ethics complaint 
was “technically permissible.”


HR pp.465-466: admits all cases reviewed consistent with 
new priorities for adjudication program established by Board of 
Directors beginning in 2000.


Ethics Committee Chairs’ 10/24/2016 letter (from nine former 
Chairs 2000-2013, not in Hoffman’s possession at time 
of report) says Ethics Committee and staff followed ethics 
committee Rules and Procedures. Also states that HR does 
not identify any violations of rules and procedures (except for 
a letter that “may not have been placed in the appropriate file 
after a matter was closed” (p.1)). https://tinyurl.com/y6fdg2cl


 


**Board communication 2/20/2014 states seven-year process of 
reviewing Leso ethics complaint “exceeded the standard activity 
in a typical case”: http://www.apa.org/news/press/statements/
leso-ethics-complaint.pdf; 


**Kaslow/ APA Board/ Ethics Committee “communiqué” 
regarding thorough review of Leso complaint and rationale for 
closing: http://www.apa.org/ethics/leso-communique.aspx; Also 
directs Behnke/staff to draft talking points and correspondence 
regarding interrogation policy/Leso matter.


**Board receives briefing of the close of the Leso matter at Feb. 
2014 meeting: 


http://www.apa.org/about/governance/board/14-february-
minutes.pdf;   


**Kelly as Board Liaison to Ethics Committee received additional 
briefing of close of the Leso matter with the Ethics Committee at 
Nov. 2013 meeting.


Published in the HR as admission by party-
opponent.


Published in the HR as an admission by 
party-opponent. 


https://tinyurl.com/y6fdg2cl  provides a 
true and correct copy of a letter written 
by former APA Ethics chairs. Absence 
of any identified violations in the HR, a 
report intended to show violations, shows 
nonoccurrence. 


http://www.apa.org/news/press/statements/
leso-ethics-complaint.pdf;  Links to official 
website of the APA provide true and correct 
copies of business records of regularly 
conducted activity of the APA.


http://www.apa.org/ethics/leso-
communique.aspx;  Links to official website 
of the APA provide true and correct copies 
of business records of regularly conducted 
activity of the APA.  https://tinyurl.com/
y59esnt9 – emails from Kaslow to Behnke 
re: drafting; (e.g., June 29; July 6-7; July 
31-Aug.1).


 


http://www.apa.org/about/governance/
board/14-february-minutes.pdf;    Links 
to official website of the APA provide true 
and correct copies of business records of 
regularly conducted activity of the APA.


12 Premise to false statement below: The 
evidence establishes that the composition 
of the PENS Task Force, the key ethical 
statements in the task force report, and 
many related APA public statements and 
policy positions were the result of close and 
confidential collaboration with certain Defense 
Department officials before, during, and 
after the task force met. The details and 
level of this coordination varied over time, 
ranging from some coordination to a very close 
partnership, in which key APA officials were 
operating in a virtual joint venture with key 
Defense Department officials. Their joint 
objective was to, at a minimum, create APA 
ethics guidelines that went no farther than—
and were in fact virtually identical to—the 
internal guidelines that were already in place 
at DoD or that the key DoD officials wanted to 
put in place.


Thus, their joint objective was to create APA 
ethics guidelines that placed no significant 
additional constraints on DoD interrogation 
practices.


**PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


 
**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


True and Correct PENS Report.


Official DoD public records/reports.


Official DoD public records/reports.
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False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


13 For the APA officials who played the 
lead role in these actions, their principal 
motive was to curry favor with the Defense 
Department for two main reasons: because 
of the very substantial benefits that DoD 
had conferred and continued to confer on 
psychology as a profession, and because 
APA wanted a favorable result from the 
critical policy DoD was in the midst of 
developing that would determine whether 
and how deeply psychologists could 
remain involved in intelligence activities. 
APA’s motive to curry favor with DoD 
was enhanced by personal relationships 
between APA staff and DoD personnel, 
an important conflict of interest that 
was intentionally ignored; as a result, 
—powerful executive leaders—who 
[sic] was married to one of the military’s 
lead psychologists who supported 
interrogations at Guantanamo Bay— 
became involved in important ways in the 
development of both the task force itself 
and the ethical guidelines it issued.


**HR financial review finds no benefits. HR p.523: “This analysis 
did not reveal any significant or unusual payments to APA from 
DoD…” 


No substantial increase in number of psychologists utilized in 
this role - 1,950 psychologists employed by DoD; number of 
operational psychologists has not significantly changed - 50 
over the last decade. (Division 19 TF Report 11/9/2015 pp.34-
35; not in Hoffman’s possession at time of Hoffman report).   
https://www.militarypsych.org/uploads/8/5/4/5/85456500/tf19_
response_to_the_hoffman_report_div19_excom_approved.pdf 


**PricewaterhouseCoopers (HR Binder 2 pp. 1401-1404) 
indicating no inherent conflict of interest with Dunivin-Newman 
marital relationship (GC Gilfoyle email to CEO Anderson 
11/10/2004). Marriage disclosed to Board and APA membership 
in Monitor; Newman non-voting observer to PENS Task Force per 
HR p.253.  http://www.apa.org/independent-review/binder-2.pdf


Arrigo PENS meeting notes (HR p.259 FN 1161) show Newman’s 
participation in the meeting limited.  HR (p.251) characterizes 
Fein as having “offered few comments during the PENS 
meetings.” Fein spoke 27 times in two days (he wasn’t present 
for one of the days of the Task Force), and Newman spoke 22 
times over the course of three days. 


(HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”)


Absence of any identified financial benefits 
in the HR, a report intended to find benefits, 
shows nonoccurrence. Also an admission by 
party-opponent.


https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  provides a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists. 


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Gilfoyle email contained in 
Binder 2 of the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.


14 The evidence supports the conclusion that 
APA officials colluded with DoD officials to, 
at the least, adopt and maintain APA ethics 
policies that were not more restrictive 
than the guidelines that key DoD officials 
wanted, and that were as closely aligned 
as possible with DoD policies, guidelines, 
practices, or preferences, as articulated to 
APA by these DoD officials.


**PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


True and Correct PENS Report.


 
Official DoD public records/reports.


Official DoD public records/reports.


15 Notably, APA officials made their 
decisions based on these motives, and in 
collaboration with DoD officials, without 
serious regard for the concerns raised 
that harsh and abusive techniques were 
occurring, and that they might occur in the 
future. APA chose its ethics policy based 
on its goals of helping DoD, managing 
its PR, and maximizing the growth of the 
profession. APA simply took the word of 
DoD officials with whom it was trying 
to curry favor that no such abuse was 
occurring, and that future DoD policies and 
training would ensure that no such abuse 
would occur. APA officials did so even in 
the face of clear and strong indications that 
such abuse had in fact occurred (and APA 
did not even inquire with CIA officials on 
the topic, despite public allegations that the 
CIA had engaged in abusive interrogation 
techniques). Based on strategic goals, APA 
intentionally decided not to make inquires 
into or express concern regarding abuses 
that were occurring, thus effectively hiding 
its head in the sand.


PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


**Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


Senior Level Reports.


**Materials Informing PENS TF.


Materials Informing Other APA Officials.


Arrigo archive audiotape transcript: “…we have written a very 
specific document.” (Arrigo Binder 1 p.2; on file with Plaintiffs’ 
attorney). [HR p.7: “…we received and reviewed documents 
from the PENS Archives established by Jean Maria Arrigo at 
the University of Colorado-Boulder.” HR includes excerpts of 
archives (Binder 3 pp.805-830; Binder 5 pp.738-800) and 
references other portions (HR p.24 FN 9; HR p.259 FN 1161) but 
omits audiotape and/ or transcript of Arrigo interview.]


True and Correct PENS Report. 


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


Published in the HR as admissions by party-
opponent.


Published in the HR as admissions by party-
opponent.


https://tinyurl.com/y5wat4t8  provides a 
true and a correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


16 APA remained deliberately ignorant even 
in light of obvious countervailing concerns 
that counseled in favor of crafting clear 
policies....  Being involved in the intentional 
harming of detainees in a manner that 
would never be justified in the U.S. criminal 
justice system could do lasting damage to 
the integrity and reputation of psychology, 
a profession that purports to “do no harm.” 
And engaging in harsh interrogation 
techniques is inconsistent with our 
fundamental values as a nation and harms 
our national security and influence in the 
world.  These countervailing concerns 
were simply not considered or were highly 
subordinated to APA’s strategic goals.


Two decades of APA policy prohibiting torture and inhumane 
treatment by any of its members. See APA Council Resolutions 
dated 1985 and 1986 http://www.apa.org/news/press/
statements/interrogations.aspx. 
 


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


Senior Level Reports.


**Materials Informing PENS TF.


Materials Informing Other APA Officials.


http://www.apa.org/news/press/
statements/interrogations.aspx links to the 
official website of the APA and provides true 
and correct copies of records of regularly 
conducted business activity. 


True and Correct PENS Report.


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


Published in the HR as admissions by party-
opponent.


Published in the HR as admissions by party-
opponent.
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17 …key APA officials were operating in close, 
confidential coordination with key Defense 
Department officials to set up a task force 
and produce an outcome that would please 
DoD, and to produce ethical guidelines that 
were the same as, or not more restrictive 
than, the DoD guidelines for interrogation 
activities.… guidance (which used 
high-level concepts and did not prohibit 
techniques such as stress positions and 
sleep deprivation)….


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations; specifically incorporates existing prohibitions 
against stress positions and sleep deprivation. 


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


HR p.354: Banks did “not see any inconsistency” between PENS 
report and McCain Amendment which prohibited stress positions 
and sleep deprivation.”  


True and Correct  PENS Report. 


Official DoD public records/reports.


Official DoD  public record/report.


Published in HR as admission by party-
opponent.


18 … the key APA official who drafted 
the report (the APA Ethics Director) 
intentionally crafted ethics guidelines that 
were high-level and non-specific so as 
to not restrict the flexibility of DoD in this 
regard, and proposed key language that 
was either drafted by DoD officials or was 
carefully constructed not to conflict with 
DoD policies or policy goals.


**


**PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


Customary business practice for APA staff to draft 
correspondence for governance members. Governance 
members are then free to use all, some, or none of staff-drafted 
documents/ communications.


 
PENS listserv description of Behnke drafting process for review 
and approval by the Task Force members (See PENS listserv p. 
88, HR Binder 5 p.540.)


See also 6/26/2005 email from Behnke to task force chair and 
APA President-Elect: “I believe I have captured the thinking of 
the Task Force pretty well, so I am hopeful we will not have a 
great deal of revising to do…” (APA_0048590 cited in HR p.290 
FN 1294, HR Binder 1 pp.1225-1226)


True and Correct PENS Report.


Routine practice of the APA; Affidavits 
of Strassburger Fox and Strickland with 
personal knowledge of APA governance 
and staff practices in policy development 
process.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR. 


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 1 of the HR.


19 The leading ethical constraint in the 
report was that psychologists could 
not be involved in any way in torture or 
cruel, inhuman or degrading treatment. 
But it was well known to APA officials 
at the time of the report that the Bush 
Administration had defined “torture” in a 
very narrow fashion, and was using the 
word “humane” to describe its treatment 
of detainees despite the clear indications 
that abusive interrogation techniques 
had been approved and used. Thus, APA 
knew that the mere use of words like 
“torture,” “inhuman,” or “degrading” was 
not sufficient to provide guidance or draw 
any sort of meaningful line under the 
circumstances.


**HR relies on Bush Administration policies (2002-2003) that 
had already been superseded by the time the PENS TF convened 
(2005). The Bush Administration memos providing a narrow 
definition of torture had been withdrawn by the time of PENS 
insofar as they applied to the DoD. (See Goldsmith, Chapter 5 
The Terror Presidency.)


**HR (pp.152,153) quotes from Chapter 5 of Goldsmith’s The 
Terror Presidency (Behnke referred Hoffman to this resource in 
4/21/2015 communication) but intentionally omits portions that 
describe Philbin memo that sets forth the only 24 techniques 
approved for use (none of which were “harsh techniques”) on 
July 14, 2004 (one year before PENS) and the February 2005 
Levin memo that incorporated Philbin testimony and the legal 
guidance it provided about permissible techniques. (None of 
24 techniques were the “harsh techniques” HR claims were 
permissible at time of PENS – sleep deprivation, stress positions, 
exploitation of phobias.)


Goldsmith, The Terror Presidency (cited in 
HR, p.153, fn 579).  The court may take 
judicial notice of the chapter’s description of 
the Philbin memo capable of accurate and 
ready determination by resort to sources 
whose accuracy cannot reasonably be 
questioned.


https://tinyurl.com/y58nhmhp  links to a 
true and correct copy of Goldstein’s The 
Terror Presideny, Chapter 5.


20 During the task force’s pre- meeting 
communications, during its three-day 
meetings, and in preparing the task 
force report, Behnke and Banks closely 
collaborated to emphasize points that 
followed then-existing DoD guidance 
(which used high-level concepts and did 
not prohibit techniques such as stress 
positions and sleep deprivation), to 
suppress contrary points, and to keep the 
task force’s ethical statements at a very 
general level in order to avoid creating 
additional constraints on DoD. They 
were aided in that regard by the other 
DoD members of the task force (who, for 
the most part, also did not want ethical 
guidance that was more restrictive than 
existing DoD guidance), and by high-level 
APA officials who participated in the 
meeting.


Rather than “the other DoD members…who…also did not 
want ethical guidance that was more restrictive,” only Lefever 
believed this. (HR p.21) states: “Lefever, different from the other 
DoD members, believed the task force would accomplish little if 
it did not provide specific, defined guidance…”


**PENS listserv discussion p. 136 (HR Binder 5 p.588) Behnke 
describes that codes of ethics are written at a high level of 
generality not specificity. (See also APA Ethics Code Commentary 
and Case Illustrations (HR p.86 FN139). 


**6/27/2005 email from Ethics Committee member Massoth 
to Behnke: “When discussion of the possible task force was 
mentioned during the last Council meeting (February 2005), 
there were some calling for a list of prohibited activities by 
psychologists. While I understand the emotion behind this, it 
would be a mistake. We do not need incorporated in our current 
Code or any code a list of prohibited activities (e.g., one must 
not give the Rorschach, conduct EMD, etc.). The prohibition 
regarding sexual intimacies with clients is the only prohibition 
that we need.” (APA_0040635 HR Binder 1 p.1019) 


HR (pp.152,153) quotes from Chapter 5 of Goldsmith’s The 
Terror Presidency (Behnke referred Hoffman to this resource in 
4/21/2015 communication) but intentionally omits portions that 
describe Philbin memo that sets forth the only 24 techniques 
approved for use on July 14, 2004 (one year before PENS) 
and the February 2005 Levin memo that incorporated Philbin 
testimony and the legal guidance it provided about permissible 
techniques. None of these 24 techniques were the “harsh 
techniques” HR claims were permissible at time of PENS – sleep 
deprivation, stress positions, exploitation of phobias.


Published in the HR as an admission by 
party-opponent.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Massoth email within Binder 1 
of the HR.


 


Goldsmith, The Terror Presidency (cited in 
HR, p.153, fn 579).  The court may take 
judicial notice of the chapter’s Philbin memo 
description capable of accurate and ready 
determination by resort to sources whose 
accuracy cannot reasonably be questioned.


https://tinyurl.com/y58nhmhp  links to a 
true and correct copy of Goldstein’s The 
Terror Presideny, Chapter 5.


21 Other leading APA officials intimately 
involved in the coordinated effort to align 
APA actions with DoD preferences at the 
time of PENS were then-APA President Ron 
Levant, then-APA President-Elect Gerald 
Koocher, and then-APA Practice Directorate 
chief Russ Newman. 


**No Collusion Evidence of No Collusion.
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22 The other DoD official who was 
significantly involved in the confidential 
coordination effort was Debra Dunivin, the 
lead psychologist supporting interrogation 
operations at Guantanamo Bay at the 
time who worked closely with Banks on 
the issue of psychologist involvement 
in interrogations. At times, they were 
coordinating their activities with the Army 
Surgeon General’s Office. 


**No “coordination” of activities by Dunivin and Banks with the 
Army Surgeon General during PENS process identified in HR. First 
contact occurred in August 2005, after the PENS TF met and the 
PENS Report had been approved. Timeline in HR itself reported: 
PENS Report adopted as APA policy on July 1, 2005 (HR pp.313-
314); Banks and Dunvin met with the Army Surgeon General in 
August 2005 (HR p.328).


**As colonels/ military psychologists/ mid-level DoD personnel, 
neither Banks nor Dunivin were DoD “officials” acting on behalf 
of the military.


Published in the HR as admission by party-
opponent.


Routine practice of the DoD. Affidavits of 
Harvey and Taylor with personal knowledge 
as to military protocol, and Affidavits of 
Banks, Dunivin and James.


23 For Banks, Dunivin, and others at DoD, 
the attention on the abusive treatment of 
detainees as a result of the media disclosures 
of Abu Ghraib, the torture memos, the DoD 
working group report, and other related 
events created uncertainty and worry about 
whether the involvement of psychologists in 
interrogations would be deemed unethical. 
Some in DoD, such as civilians Shumate and 
Kirk Kennedy at CIFA, were pushing APA to 
move forward with action that would show 
support for national security psychologists 
and help end the uncertainty by declaring that 
psychologists’ participation in interrogations 
(with some then-undefined limits) was ethical. 
Others, like military officers Banks and 
Dunivin, reacted to APA’s movement toward 
the creation of the task force with concern that 
APA could head in a negative direction  
if the task force was not properly set up 
and controlled, and with awareness that 
this was an opportunity for DoD.


OTSG/MEDCOM Policy Memo 06-029 on Behavioral Science 
Consultation Policy, which Banks and Dunivin helped to draft 
(cited in HR pp.223-224 FN 968 and throughout HR pp. 323-
421; included in HR Binder 2 pp.1045-1069, and an earlier 
Interim version of this policy guidance included in HR Binder 1 
pp.1247-1268, APA_0049579): shows the safe-legal-ethical-
effective framework had very specific objectives, e.g., “to 
assist the command in ensuring the humane treatment of 
detainees, prevention of abuse, and safety of US personnel” 
(policy p.5), “to reduce opportunity for behavioral drift and 
inappropriate behavior… report any actual, suspected or 
possible violations of applicable laws, regulations, and policies, 
to include allegations of abuse or inhumane treatment…and 
remain within professional ethical boundaries as established by 
their professional associations” (policy p.6). Demonstrates the 
significance Banks and Dunivin attach to ethics in performance 
of duties related to interrogation consultation  – approximately 
one-third of the policy (8 of 24 pages) discusses ethics and the 
two enclosures are specifically related to ethics of interrogation 
support by psychologists and psychiatrists.


http://www.apa.org/independent-review/binder-2.pdf; http://
www.apa.org/independent-review/binder-1.pdf


**JTF-GTMO BSCT SOP 3/28/2005 drafted by Dunivin and 
Banks specifically requires adherence to UCMJ and the Geneva 
Conventions, as well as reporting any suspicions of abuse of 
detainees (HR Binder 3 pp.978-990). [HR reviews only outdated 
GTMO BSCT SOPs 11/11/2002 & 12/10/2004 (HR p.214 FN 
923).] Dunivin 3/18/2005 email to Koocher (cited in HR p.240 
FN 1039 and included in HR Binder 1 p.895, APA_0035139) 
describes Banks’s participation in drafting 3/28/2005 GTMO 
BSCT SOP.


PENS Listserv p.16 (HR Binder 5 p.468) Banks describes 
motivation for participation on task force: “I strongly concur with 
most of Dr. Gelles’s comments, especially concerning the need 
for guidance to psychologists providing this type of support. 
In my opinion, there is a great paucity of training generally 
available to psychologists in this area. My main interest is in 
psychology support to DoD organizations, and in providing clear 
guidance to the Army psychologists that I train and to whom I 
provide oversight.”


Arrigo’s archived audiotaped interview transcript 6/26/2005 
describes materials distributed by Banks at PENS meeting 
he had written for his subordinates requiring adherence to 
ethics code; Arrigo states: “they were very, very firm about 
psychologists don’t torture people…so that’s what they want 
to be standard operating procedure.” (Arrigo archives Binder 1 
pp.8-9)


http://www.apa.org/independent-review/
binder-2.pdf; http://www.apa.org/
independent-review/binder-1.pdf link to the 
official website of the APA and provide true 
and correct copies of  official DoD public 
records/reports contained within Binders 2 
and 1, respectively, of the HR


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and 
correct copy of official DoD records/report 
contained within Binder 3 of the HR.


 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR. 


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


24 Newman had an obvious conflict of 
interest, since his wife, Debra Dunivin, 
was highly interested in the outcome of 
this policy decision by APA and was one 
of the DoD psychologists who would be 
most affected, positively or negatively, by 
the ethical position about which APA was 
supposed to be deliberating. Newman 
owed a duty of loyalty to APA, which was 
in the midst of determining its ethical 
position on this critical issue. In doing so, 
APA needed to determine how to balance 
at least two important values: (i) the 
importance of psychologists assisting 
the government in getting accurate 
intelligence information about potential 
future attacks in order to protect the public; 
and (ii) the importance of psychologists 
not intentionally doing physical or 
psychological harm to individuals, perhaps 
especially in the situation in which the 
individual is in custody and is outside  
the protections of the criminal justice 
system.  
In determining its position, APA also 
needed to balance the views and 
positions of military and national security 
psychologists with the views and positions 
of those outside the military, and national 
security systems.


**PricewaterhouseCoopers opinion  (HR Binder 2 pp.1401-
1404) indicating no inherent conflict of interest with Dunivin-
Newman marital relationship (GC Gilfoyle email to CEO Anderson 
11/10/2004). Marriage disclosed to Board and APA membership 
in Monitor; and Newman a non-voting observer to PENS Task 
Force per HR p.253.


Arrigo PENS meeting notes (HR p. 259 FN 1161) show 
Newman’s participation in the meeting limited. HR (p.251) 
characterizes Fein as having “offered few comments during the 
PENS meetings.” Fein spoke 27 times in two days (he wasn’t 
present for one of the days of the Task Force), and Newman 
spoke 22 times over the course of three days. 


HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Gilfoyle email contained in 
Binder 2 of the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.
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25 Because of Dunivin’s obvious and strong 
interest and bias on these points, Newman 
had a classic conflict of interest. It was 
therefore incumbent upon him and APA 
to keep him out of the discussions and 
deliberations on this topic, and to disclose 
the conflict.  In fact, the opposite occurred. 
No disclosure was made. Newman and 
Dunivin were included at many of the 
key points of the process, including the 
task force selection process and the task 
force deliberations; and both Newman and 
Dunivin inserted themselves and influenced 
the process and outcome in important 
ways. The various APA officials who  
were aware of the conflict and of all 
or some of Newman’s and Dunivin’s 
involvement—including principally Ethics 
Director Behnke, Deputy CEO Michael 
Honaker, APA President Ron Levant, and 
APA President-Elect Gerald Koocher, and 
also including to a lesser extent CEO 
Norman Anderson and General Counsel 
Nathalie Gilfoyle—took no steps to disclose 
or resolve the conflict.


**PricewaterhouseCoopers opinion  (HR Binder 2 pp.1401-
1404) indicating no inherent conflict of interest with Dunivin-
Newman marital relationship (GC Gilfoyle email to CEO Anderson 
11/10/2004). Marriage disclosed to Board and APA membership 
in Monitor; and Newman a non-voting observer to PENS Task 
Force per HR p.253. 


Arrigo PENS meeting notes (HR p.259 FN 1161) show Newman’s 
participation in the meeting limited.  HR (p.251) characterizes 
Fein as having “offered few comments during the PENS 
meetings.” Fein spoke 27 times in two days (he wasn’t present 
for one of the days of the Task Force), and Newman spoke 22 
times over the course of three days. 


HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


Dunivin not member of PENS TF (HR p.239); was not present 
during TF meetings (HR pp.253-256); did not participate in TF 
deliberations; and did not communicate with members during 
their deliberations. 


Dunivin interview with Hoffman: Stated how difficult 
communications were while deployed, on anything other than 
secure lines, without prior elaborate arrangements being made. 
HR acknowledges elsewhere that such communication on 
deployment is significantly limited. HR p.396 FN 1862.


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct  
copy of the Gilfoyle email contained in 
Binder 2 of the HR as an admission by 
party-opponent. 


Published in the HR as an admission by 
party-opponent.


 


Published in the HR as an admission by 
party-opponent.


Affidavit of Dunivin with personal 
knowledge of interview with Hoffman. 
Contained in the HR as an admission by 
party-opponent.


26 The very substantial benefits APA obtained 
from DoD help explain APA’s motive to 
please DoD… 


**No benefits found in HR financial review. HR p.523: “This 
analysis did not reveal any significant or unusual payments to 
APA from DoD…” 


No substantial increase in number of psychologists utilized in 
this role – 1,950 psychologists employed by DoD; number of 
operational psychologists has not significantly changed – 50 
over the last decade. (Division 19 TF Report 11/9/2015 pp.34-
35; not in Hoffman’s possession at time of Hoffman report.) 


Absence of any identified financial benefits 
in the HR, a report intended to find benefits, 
shows no occurrence. 


https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  provides a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists.


27 The only solution that met all these goals 
was an outcome that allowed them to take 
a public position that pleased DoD, that 
did not significantly restrict an important 
group of psychologists, and that avoided 
the difficult issue by keeping ethical 
guidelines at a high level.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


Arrigo archive audiotape transcript: “…we have written a very 
specific document.” (Arrigo Binder 1 p.2; on file with Plaintiffs’ 
attorney). [HR p.7: “…we received and reviewed documents 
from the PENS Archives established by Jean Maria Arrigo at 
the University of Colorado-Boulder.” HR includes excerpts of 
archives (Binder 3 pp.805-830; Binder 5 pp.738-800) and 
references other portions (HR p.24 FN 9; HR p.259 FN 1161) but 
omits audiotape and/ or transcript of Arrigo interview.]


True and Correct PENS Report


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.
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28 What is also clear from the evidence is that 
the decisions from the key APA officials 
about how to proceed regarding the PENS 
Task Force—its composition, the substance 
of the report, how to adopt it as policy, 
what public explanations to make, and 
whether and how to change the policy 
once there was pressure to do so—were 
not based in any meaningful way on ethics 
analysis.


**PENS listserv p.107 (HR Binder 5 p.559): “The Ethics 
Committee reviewed in detail the PENS Task Force Report 
and unanimously passed the following motion: That the Ethics 
Committee affirms that the 12 statements in the Report of the 
Task Force on Psychological Ethics and National Security are 
appropriate interpretations and applications of the American 
Psychological Association Ethical Principles of Psychologists and 
Code of Conduct (2002).”


**Arrigo archive audiotape (Arrigo archive Binder 1 p.2; on 
file with Plaintiffs’ attorney): “…like the head of the ethics 
committee at APA Steve Behnke. Why [sic] he was in these 
various drafts, he was always drawing on the code and trying to 
show that the code implied all of our statements.” 


**HR p.272: “The group engaged in an ethical debate about dual 
roles soon after Behnke’s comments.”


**HR p.290: “It appeared that [APA General Counsel] Gilfoyle 
flagged the language in the third draft as confusing… Behnke 
responded to Gilfoyle that this statement represented an 
‘extremely complicated issue,’ that was ‘one of the most 
challenging ethical issues in this whole area.’”


**6/30/2005 email from APA Board member Paige to entire 
Board regarding PENS Report: “I very much appreciate the 
ethics focus versus a political focus.” (APA_0040503 HR Binder 
1 p.1005) 


 
**6/27/2005 email from Ethics Committee member Massoth to 
Behnke: “I love the integration of the aspirational principles and 
the ethical standards.” (APA_0040635 HR Binder 1 p.1019)


**6/24/2005 email from Gilfoyle to Behnke providing list of 21 
ethical standards relevant to draft of PENS Task Force report. 
(APA_0040831 HR Binder 1 p.1076-1080)


**(The preceding seven entries hereinafter “PENS Report Based 
on Ethics Analysis.”)


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR. 


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


Published in the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent. 


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Paige email contained within Binder 
1 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Massoth email contained within 
Binder 1 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Gilfoyle email contained within 
Binder 1 of the HR.


(The preceding seven entries hereinafter 
“Official APA Website, Present Sense 
Impression and Admission by Party-
Opponent.”)


29 Whatever organizational or personality 
dynamic led  
to APA allowing him to play this remarkably 
expansive role, well beyond the expected 
duties of APA Ethics Director, the result 
was a highly permissive APA ethics policy 
based on strategy and PR, not ethics 
analysis.


**PENS Report Based on Ethics Analysis.  
 


Task Force charge from Board to address whether APA “(h)as… 
responded strongly enough to media accounts of activities that 
have occurred at Abu Ghraib and Guantanamo Bay.” See HR 
Binder 1 p.693: APA_0025740, BoD Meeting 2/16&17/2005 
Agenda Item No. 3.  


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the final product should look like.” 


PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


Official APA Website, Present Sense 
Impression and Admission by Party-
Opponent.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Task Force charge contained within 
Binder 1 of the HR.


 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


 
True and Correct PENS Report.


30 A provision about how to handle conflicts 
between legal and ethical obligations (Ethics 
Code Standard 1.02) was expanded so that 
psychologists could follow court orders or 
military orders requiring them to engage in 
conduct otherwise prohibited by the Ethics 
Code, as long as they attempted to resolve the 
conflict first.


**HR itself (p.107): “…we did not see any evidence that the shift 
to reliance on 1.02 from 8.03 [i.e., the ‘expansion’ of Standard 
1.02]… had a practical impact on the obligations imposed 
upon military psychologists. Although the language differs, 
neither iteration of either standard imposed a requirement on 
psychologists to follow either the Ethics Code or the conflicting 
directive. Rather, both standards had the same basic affirmative 
requirements: that psychologists raise the conflict and attempt 
to resolve it. Both also left the final decision of what to do, if the 
conflict was unresolvable, to the psychologist.”


Published in the HR as an admission by 
party-opponent


31 Thus, when the time became ripe to consider 
what ethical constraints to put on an 
important group of psychologists, two factors 
that could conceivably have created internal 
pressure in APA for those ethical constraints 
to be strong—an Ethics Director focused 
principally on an analysis of ethics, torture, and 
psychological distress by those in captivity, 
and an ethics approach that had a robust 
focus on the integrity of the profession and the 
protection of the public – were not present.


November 2005 Monitor column by Behnke: “As director of 
the Ethics Office, I see our mission as being to push ethics to 
the center of our association’s awareness. The goal is for our 
members and the profession to view ethics not as a set of 
external constraints that limit our possibilities and inhibit our 
creativity, but rather as part of the fabric of our professional 
lives, and ethical dilemmas not as a sign that something has 
gone wrong in our work but rather as reflecting the richness, 
complexity and importance of what psychologists do.” http://
www.apa.org/monitor/nov05/ethics.aspx


**PENS Report Based on Ethics Analysis.


http://www.apa.org/monitor/nov05/ethics.
aspx  links to the official website of the APA 
and provides a true and correct copy of 
Behnke’s Monitor column.


 


Official APA Website, Present Sense 
Impression and Admission by Party-
Opponent.
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Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


32 The framework—interrogation practices must 
be “safe, legal, ethical and effective” (“SLEE”) 
—was touted by Banks as a safeguard 
that would somehow ensure the humane 
treatment of detainees. In reality, however, 
it was a malleable, high-level formula that 
easily allowed for subjective judgments to 
be made, including by people such as Banks 
who interpreted the formula to permit stress 
positions and sleep deprivation in some 
circumstances.


**OTSG/MEDCOM Policy Memo 06-029 on Behavioral Science 
Consultation Policy, which Banks and Dunivin helped to draft 
(cited in HR pp.223-224 FN 968 and throughout HR pp. 323-
421; and included in HR Binder 2 pp.1045-1069), describes 
the very specific objectives of the safe-legal-ethical-effective 
framework, e.g., “to assist the command in ensuring the 
humane treatment of detainees, prevention of abuse, and safety 
of US personnel” (p.5), “to reduce opportunity for behavioral drift 
and inappropriate behavior… report any actual, suspected or 
possible violations of applicable laws, regulations, and policies, 
to include allegations of abuse or inhumane treatment…and 
remain within professional ethical boundaries as established by 
their professional associations” (p.6). 


Banks interview with Hoffman: Stated nothing we do would 
ensure humane treatment. Working toward that goal, yes. Safe, 
legal, ethical and effective was a framework helping us think 
about our actions, think through those four steps in that order. 
Help us ensure we are doing right thing. 


Behnke notes show Gelles (not Banks) is first to introduce 
framework into PENS TF discussions “Safe, Effective, legal, 
ethical” (APA_0232118 HR Binder 3 p.167; cited in HR p.264 
FN 1881).  PENS listserv discussion also shows that Gelles 
introduced framework, i.e., that consultants “(b)e focused on 
what is safe, what is effective and what may be moral and 
ethical.” (5/3/2005; HR Binder 5 pp.460-463).


Arrigo archive audiotape transcript: “…we have written a very 
specific document.” (Arrigo archive Binder 1 p.2). [HR p.7: “…
we received and reviewed documents from the PENS Archives 
established by Jean Maria Arrigo at the University of Colorado-
Boulder.” HR includes excerpts of archives (Binder 3 pp.805-
830; Binder 5 pp.738-800) and references other portions (HR 
p.24 FN 9; HR p.259 FN 1161) but omits audiotape and/ or 
transcript of Arrigo interview.]


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of  an official DoD public record/report 
contained within Binder 2 of the HR.


Affidavit of Banks with personal knowledge 
of his interview statements.


http://www.apa.org/independent-review/
binder-3.pdf; ;http://www.apa.org/
independent-review/binder-5.pdf links to 
the official website of the APA and provides 
a true and correct copy of official DoD 
records/report contained within Binders 3 
and 5 of the HR.


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


33 Newman spoke forcefully about the 
importance of achieving APA’s PR goals 
in a manner that was inconsistent with 
the efforts by some of the non-DoD 
psychologists to push for stricter, more 
specific ethical guidelines. 


**Task Force charge from APA Board to address whether APA 
has “responded strongly enough to media accounts of activities 
that have occurred at Abu Ghraib and Guantanamo Bay.” 
(APA_0058508, referenced HR p.214 FN 923 and included in 
HR Binder 1 p. 1405).  Newman, in interview with Hoffman, 
indicated the need for language understandable to the public 
of APA’s position on these issues related to national security 
activities.


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the final product should look like.”


Arrigo PENS meeting notes (HR p.259 FN 1161) show Newman’s 
participation in the meeting limited.  HR (p.251) characterizes 
Fein as having “offered few comments during the PENS 
meetings.” Fein spoke 27 times in two days (he wasn’t present 
for one of the days of the Task Force), and Newman spoke 22 
times over the course of three days.  HR p.264: “…this report 
can confirm that Arrigo’s notes provide the most complete 
picture of what occurred during the meetings.”


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and 
correct copy of Board charge to task force 
contained within Binder 1 of the HR.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


Published in the HR as admission by party-
opponent.


34 The evidence shows that at the meeting, 
Banks was “persistent” about his 
agenda, in the words of a DoD task force 
member. His agenda was to get the APA’s 
“good housekeeping” seal of approval 
for the involvement of psychologists in 
interrogations, and to otherwise keep the 
status quo and avoid limits or constraints 
beyond the ones the Army or DoD had in 
place (or would decide to put in place in 
the future).


**PENS Listserv p.16 (HR Binder 5 p. 468) in which Banks 
describes his motivation that is contrary to the agenda Hoffman 
stated: “I strongly concur with most of Dr. Gelles’s comments, 
especially concerning the need for guidance to psychologists 
providing this type of support. In my opinion, there is a great 
paucity of training generally available to psychologists in 
this area. My main interest is in psychology support to DoD 
organizations, and in providing clear guidance to the Army 
psychologists that I train and to whom I provide oversight.”


PENS Listserv p.16 (HR Binder 5 p.468) in which Banks states, 
“The challenge that I see [for PENS TF] is that of investigating 
what legal behavioral is ethical, and then deciding how to 
establish standards for that behavior.”


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


35 The first, an attempt to use the provisions 
of the Geneva Conventions or other 
common international law sources to 
define the high-level terms being discussed 
at the meeting, was joined strongly by 
Arrigo and Nina Thomas. This attempt was 
rejected by the other members of the task 
force, and was therefore rejected in the 
Behnke-drafted task  
force report. 


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


PENS Listserv discussion in which Wessells (p.91; HR Binder 
5 p.543) and Thomas (p.108; HR Binder 5 p.560) indicate that 
there was agreement among task force members to include 
both the Geneva Conventions and the Convention Against Torture 
in the PENS Report.


True and Correct PENS Report.


 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.
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# 


Jul 2 
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False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


36 As a result of this opposition the report 
rejected the use of or reference to 
international law, except to the extent it 
was incorporated into and consistent with 
U.S. law (as then defined, including through 
the DOJ memos).


Premise to preceding false statement - Some 
say that this conclusion shows the automatic 
impact that selecting a majority of DoD 
officials had on the task force’s conclusion. 
But we think that it actually shows an even 
more intentional decision by the APA task 
force leaders and the DoD psychologists not to 
voluntarily commit psychology as a profession 
to a more robust set of ethical limitations. To 
do so would have shown leadership on the 
issue in a way that likely would have put APA 
at odds with DoD and the Administration. This 
may have caused a conflict that would have 
caused DoD to employ fewer psychologists 
or to write policy that subordinated the role of 
psychologists in interrogation and detention 
matters; and it may have prompted some 
DoD psychologists to leave APA membership 
(although Banks was already outside the APA).  


**HR itself indicates that these 2002 and 2003 Justice 
Department OLC memos (that had expanded view of permissible 
interrogation techniques) had been withdrawn a year prior to 
PENS TF meeting - HR p. 153:  “Shortly after [the Washington 
Post publication on June 13 2004], Assistant Attorney General 
for the Office of Legal Counsel Jack Goldsmith, withdrew the 
2002 and 2003 memoranda at issue.” (2003 memo actually 
withdrawn Dec. 2003 according to The Terror Presidency.) [HR 
does not analyze the 12/30/2004 and 2/4/2005 memoranda in 
place and applicable to DoD at time of PENS TF.]


PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


HR p. 275: “Banks stated that U.S. law already incorporated the 
Geneva Conventions, so it was unnecessary to specify abiding 
by the international law.” 


6/1/2015 email from Banks to Hoffman: “ Everyone in DoD 
with whom I have worked at the policy level fully supported our 
adherence to common article three, [of the Geneva Conventions] 
for example.” 


Published in the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent. 


https://tinyurl.com/y4xartno  provides a 
true and correct copy of Banks’s email to 
Hoffman.


37 Adding to this dynamic was the 
participation of Koocher (on the first day) 
and Newman (throughout the meeting) 
who both spoke up forcefully in opposition 
to some of the key points of the non-DoD 
task force members. Banks and the DoD 
task force members had allies in Koocher, 
Newman, and Behnke. These APA officials 
agreed with the strategy of deferring to 
DoD’s preferences and shared the goal 
of ensuring that the result of the meeting 
was a document that APA could use for 
positive PR purposes, which “calm[ed] 
the issues,” avoided “rekindling the 
fires,” and “clarified” and “simplified” the 
message that press accounts had “messed 
up.” In their view, APA needed a clear, 
straightforward, public statement—without 
delay—that would solve the PR problem 
by portraying APA as a professional 
association that was taking action to set 
ethical guidelines rather than sitting on the 
sidelines, while keeping DoD psychologists 
as involved and unconstrained as possible.


**PENS report used to provide guidance to military 
psychologists. (See Board of Directors’ February 2005 charge, 
that the Task Force: “[E]xamine whether our current Ethics Code 
adequately addresses [the ethical dimensions of psychologists’ 
involvement in national security-related activities], whether 
the APA provides adequate ethical guidance to psychologists 
involved in these endeavors, and whether APA should develop 
policy to address the role of psychologists and psychology in 
investigations related to national security.” (PENS Report p.1, HR 
Binder 5 p.727).


**APA 0058508 (HR Binder 1 p.1405, referenced HR p.214 FN 
923): Task Force charge from Board to address whether APA has 
“responded strongly enough to media accounts of activities that 
have occurred at Abu Ghraib and Guantanamo Bay.” 


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the final product should look like.”


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Board charge to task force 
contained within Binder 5 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Board charge to task force 
contained within Binder 1 of the HR. 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


38 Newman…told us that when he spoke up 
at the task force meeting, he was doing so 
with the clear purpose of trying to strongly 
influence the outcome. 


**Newman interview with Hoffman: When Newman was asked 
whether Arrigo might be intimidated by his comments during the 
task force meeting, he told Hoffman that when he had a point to 
make he “always tried to speak with influence.” 


**HR p.270:  “Newman agreed… that, as general practice 
in all of his interactions with people, he tried to “speak with 
influence.” 


Affidavit of Newman with personal 
knowledge of interview statements.


Published in the HR as an admission by 
party-opponent.


JA1317







17 
False Statements 20170908


Statement 
# 
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When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


39 Premise to false statement below: Their 
theory is therefore that when psychologists 
are involved in an interrogation of a non-
cooperative foreign detainee considered an 
“unlawful combatant” suspected of knowing 
important information, in an environment 
of intense pressure to produce actionable 
intelligence to protect the American public 
and in which the protections of the criminal 
justice system do not apply, psychologists 
should be playing two roles at the same time: 
(1) strict monitor of the interrogator, including 
promptly telling the interrogator (or telling his 
supervisor or commander) that he is going too 
far and needs to stop, and (2) partner of the 
interrogator in trying to engage in interrogation 
techniques that will be effective in getting the 
detainee to be cooperative and to tell the truth 
about what he knows. 


This strikes us as either naïve or 
intentionally disingenuous. 


 
 


**APA Division 21 Council Representative Report of August 2006 
Meeting (APA0004471 HR Binder 6 p.2): “When asked what kind 
of advice military psychologists give to interrogators …[Surgeon 
General of the Army Kiley] indicated that psychologists advise 
interrogators to establish rapport with detainees…. Regarding 
the line between reasonable interrogation and abuse, he said 
that psychologists know right from wrong and can tell if some 
action or procedure is harming detainees.” [Partially quoted in 
HR p.380.]


3/14/2007 letter from Dr. Michael Gelles to Drs. Altman and 
Moorehead-Slaughter (APA_0064557 HR Binder 6 p.176):  “My 
direct experience leads me to conclude that we should remain 
engaged in interrogations as a persistent voice for the right 
way to do things… [S]hould psychologists withdraw  from 
participating in settings as professionals who bring value 
to a broad spectrum of activities and initiatives that, when 
conducted in a competent and ethical fashion, propagate 
humane treatment, facilitate the eliciting of accurate and reliable 
information, and promote peace by preventing acts of violence.”


**Martinez-Lopez Report 4/13/2005 (HR Binder 5 pp.185-
394), reviewed and selectively quoted in HR p.512 – findings 
contrary to HR narrative omitted:  “In the purest sense, the 
mission of the BSCT is to provide forensic psychological 
expertise and consultation in order to assist the command in 
conducting safe, legal, ethical, and effective interrogation and 
detainee operations… While serving in this role the objective 
is to: (1) Provide psychological expertise in order to maximize 
the effectiveness of the legal interrogation process. (2) Provide 
psychological expertise to assist the command in ensuring 
that the interrogation process is conducted in a safe, legal, and 
ethical manner. (3) Promote the overall effectiveness of detainee 
operations.” (M-L Report p.18-15); “BSCT personnel served as 
protectors, much like a (sic) safety officers to ensure the health 
and welfare of the detainee under interrogation. In reviewing 
interrogation plans with the ability to halt interrogations at any 
time, BSCT personnel provide the oversight and checks and 
balances in the interrogation process.” (M-L Report p.18-16). 
http://www1.umn.edu/humanrts/OathBetrayed/Army%20
Surgeon%20General%20Report.pdf


Walsh Report 2/2009 referenced in HR p.448 FN 2133 
found conditions of confinement at GTMO in compliance with 
Common Article Three of the Geneva Conventions and “Strongly 
recommended: Sustain[ing] BSC resource to ensure continued 
mission support to JDG Commander and, to a lesser extent, the 
JIG Director.” and “Recommended Dedicat[ing] two Behavioral 
ScienceConsultants solely to provide psychological consultation 
to the CJDG, JIG and CJTF in order to support safe, legal ethical 
andeffective detention and interrogation operations at JTF-
Guantánamo.” https://dod.defense.gov/Portals/1/Documents/
pubs/REVIEW_OF_DEPARTMENT_COMPLIANCE_WITH_
PRESIDENTS_EXECUTIVE_ORDER_ON_DETAINEE_CONDITIONS_
OF_CONFINEMENTa.pdf 


See Division 19 TF report 11/9/2015 p.24: “The Hoffman Report 
suggests that ‘safe’ and ‘effective’ support to interrogations by 
psychologists is disingenuous because the two cannot coexist. 
For the Hoffman team, it is apparent that ethical interrogations 
are not effective, and effective interrogations are not ethical. 
The implication of this statement is that interrogations involving 
psychologists are either safe or effective, but not both. TF19 
strongly rejects this erroneous conclusion, which is contrary to 
the experience of psychologists who have served in the BSCT 
role.” (Not in Hoffman’s possession at time of Hoffman report.)  


 
 


 


http://www.apa.org/independent-review/
binder-6.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 6 of the HR.


 


http://www.apa.org/independent-review/
binder-6.pdf links to the official website of 
the APA and provides a true and accurate 
representation of the PENS listserv 
communications contained within Binder 6 
of the HR.


 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of an official DoD public record/report 
contained within Binder 5 of the HR.


 
 


https://dod.defense.gov/
Portals/1/Documents/pubs/
REVIEW_OF_DEPARTMENT_
COMPLIANCE_WITH_PRESIDENTS_
EXECUTIVE_ORDER_ON_DETAINEE_
CONDITIONS_OF_CONFINEMENTa.pdf links 
to a true and correct copy of an official DoD 
public record/report.


https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  provides a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists.


Affidavit of Bryson with personal knowledge 
of support for interrogation provided 
by BSCT vis a vis safety officer and 
effectiveness.
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40 Premise to false statement below: Given (i) the 
public awareness of the Bush Administration’s 
narrow understanding of key terms like 
‘torture’ and ‘inhumane’ and its claim that the 
Geneva Conventions did not apply, (ii) the 
widespread media reports about abusive 
interrogation techniques, and (iii) the explicit 
discussions at the PENS meeting and the 
media about specific techniques like stress 
positions and sleep deprivation, it was obvious 
to everyone involved in the PENS Task Force 
that national security psychologists would be 
asked to advise on interrogation techniques 
that went well beyond rapport building. The 
PENS Task Force report could have said that 
psychologists may support interrogations only 
by recommending techniques that constitute 
rapport building. 


But as with the other limitations, this was 
not consistent with Banks’s and DoD’s 
preferences (and therefore Behnke’s and 
APA’s) that the role of psychologist not be 
limited beyond whatever constraints DoD 
itself had in place.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct  PENS Report.


41 Similar, [sic] the PENS report refused to take 
a position on sleep deprivation despite being 
asked to do so.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. (By incorporating local restrictive interrogation 
policies through Statement Four, the PENS Guidelines prohibited 
sleep deprivation.)  


True and Correct PENS Report.


42 Premise to false statement below: 
Furthermore, we found it highly notable that 
the PENS report introduction omits the “do 
no harm” principle from its discussion of the 
key Ethics Code principles. The Ethics Code 
sets out aspirational principles “to guide 
and inspire psychologists toward the very 
highest ethical ideals of the profession.” 
The very first sentence in the first principle 
says, “Psychologists strive to benefit those 
with whom they work and take care to do no 
harm.” Remarkably, the PENS report avoids 
this sentence and quotes instead from the 
next sentence: “In their professional actions, 
psychologists seek to safeguard the welfare 
and rights of those with whom they interact 
professionally and other affected persons”. 
Behnke told us he could not recall why he did 
not include the “do no harm” sentence but did 
not think its exclusion had much significance. 


Our conclusion is that because of the 
ambivalence within the DoD task force 
members about how to define “harm” as it 
relates to physical pain and distress, and 
the desire by Behnke and Banks not to take 
a hard-and-fast position that psychologists 
in interrogation situations can never “do 
harm” (despite the Ethics Code principle), 
Behnke intentionally left out the “do no 
harm” language. 


**PENS Report frequently cites and discusses “Principle A, 
Beneficence and Nonmaleficence” of the APA Ethics Code (See 
PENS Report pp.3-7; HR Binder 5 pp.729-733). The principle 
of nonmaleficence is commonly defined as “do no harm in the 
bioethics arena.”  See, for example: https://medical-dictionary.
thefreedictionary.com/nonmaleficence Therefore, the PENS 
Report does include discussions of “do no harm”.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS Report in Binder 5 of 
the HR; see  https://medical-dictionary.
thefreedictionary.com/nonmaleficence 
provides a common definition of  
nonmaleficence of which the court may 
take judicial notice.
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43 Premise to false statement below: Addressing 
this issue specifically would have been feasible 
in a wide variety of ways, for instance by 
providing a non-exclusive list of prohibited 
specific techniques, or by describing prohibited 
conduct by using words such as ‘abuse,’ 
‘physically coercive,’ or ‘intentionally inflicting 
physical pain or mental suffering other than 
mental suffering incidental to lawful sanctions.’ 


The decision not to do so reflects an 
intentional decision to keep the PENS 
report at a high level of generality at 
Banks’ request. 


3/10/2006 & 4/ 6/2006 email correspondence between Linda 
Woolf and Len Rubenstein (Executive Director of Physicians 
for Human Rights from 1996 to 2007) provided by Behnke to 
Hoffman (6/12/2015 email) in which both reject the use of the 
word “coercion,” opining that the term is undefined legally, 
vague behaviorally and doesn’t work as a standard. 


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


PENS listserv discussion p. 136 (HR Binder 5 p.588):  Behnke 
describes that codes of ethics are written at a high level of 
generality not specificity. (See also APA Ethics Code Commentary 
and Case Illustrations (HR p.86 FN139).


6/27/2005 email from Ethics Committee member Massoth 
to Behnke: “When discussion of the possible task force was 
mentioned during the last Council meeting (February 2005), 
there were some calling for a list of prohibited activities by 
psychologists. While I understand the emotion behind this, it 
would be a mistake. We do not need incorporated in our current 
Code or any code a list of prohibited activities (e.g., one must 
not give the Rorschach, conduct EMD, etc.). The prohibition 
regarding sexual intimacies with clients is the only prohibition 
that we need.” (APA_0040635 HR Binder 1 p.1019)


 


https://tinyurl.com/yya4u2t9  provides 
a true and correct  copy of the Woolf-
Rubenstein emails provided by Behnke to 
Hoffman and provides a true and correct 
representation of the Behnke email to 
Hoffman. 


True and Correct PENS Report.


 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
representation of the PENS listserv 
communications contained within Binder 5 
of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
representation of the Massoth email within 
Binder 1 of the HR.


44 Behnke and the APA’s position on this issue 
therefore fits the pattern we saw in this 
investigation regarding PENS: positions 
were taken to please DoD based on 
confidential behind-the-scenes discussion 
and with an eye toward PR strategy.


Customary business practice for APA when dealing with matters 
of public importance to pay attention to public relations aspect 
of report.


**Task Force charge from Board to address whether APA has 
“responded strongly enough to media accounts of activities 
that have occurred at Abu Ghraib and Guantanamo Bay.” 
(APA_0058508 included in HR Binder 1 p.1405 and referenced 
p.214 FN 923)


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the final product should look like.”


Routine practice of the APA


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and 
correct copy of Board charge to task force 
contained within Binder 1 of the HR.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


45 The day of the Times story, Behnke drafted 
a response letter to the editor for Levant, 
which was published in the Times over 
Levant’s name on July 7. In the letter, 
Levant claimed that the PENS report 
contained ‘strict ethical guidelines’ and 
then repeated some of the statements in 
the PENS report. From this point on, the 
media strategy was clear: emphasize 
that PENS said that psychologists could 
not engage in torture or cruel, inhuman 
or degrading treatment and claim PENS 
as a strong, pro-human-rights document. 
The principal purpose of PENS – to state 
that psychologists could in fact engage in 
interrogations consistent with the Ethics 
Code – was relegated to the sidelines, 
since any message seen as pro-DoD or 
permissive regarding the involvement 
of psychologists in interrogations was 
deemed bad media strategy in light of the 
intense and quick criticism of PENS. And of 
course, the principal motivation for Behnke 
and other APA officials in drafting PENS the 
way they did – pleasing DoD – remained 
fully concealed. 


**Levant letter states that, “(U)sing a phobia to inflict severe 
psychological distress is clearly prohibited by the task force 
report.”   http://www.nytimes.com/2005/07/07/opinion/codes-
of-ethics-and-detentions-889318.html


http://www.nytimes.com/2005/07/07/
opinion/codes-of-ethics-and-
detentions-889318.html  links to the official 
website of NYT and provides a true and 
correct copy of Levant letter. The court may 
take judicial notice of the article capable 
of accurate and ready determination by 
resort to sources whose accuracy cannot 
reasonably be questioned.
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Admissibility


46 Premise for false statement below: B. 
Conclusions Regarding Secret Joint Venture 
Between APA and DoD Officials In Years After 
PENS…. From the time of the PENS Task Force 
through at least the next three years, and 
through the end of the Bush Administration, 
Behnke led the extensive efforts by APA 
to defend the PENS report, to beat back 
criticisms on the issue through public 
statements and interviews, and to defeat 
efforts by the APA Council of Representatives 
to pass resolutions that would have definitively 
prohibited psychologists from participating in 
interrogations at Guantanamo Bay and other 
U.S. detention centers abroad. 


In these efforts, Behnke effectively formed 
an undisclosed joint venture with Banks 
– sometimes joined by Dunivin and some 
of the DoD officials who had served on the 
PENS Task Force – to ensure that APA’s 
statements and actions fell squarely in line 
with DoD’s goals and preferences. 


**6/1/2015 email from Banks to Hoffman: “At no time were 
any of my comments, as someone who understands DoD and 
Operational Psychology fairly well, more than my personal 
opinions.” 


**Banks, as a colonel/military psychologist/mid-level DoD 
employee, does not speak for DoD. 
 


(Customary business practice for APA staff to consult with 
subject matter experts, some of whom were necessarily 
employed by DoD given the issues under review.)


No Collusion


https://tinyurl.com/y4xartno  provides a 
true and correct copy of the Banks email to 
Hoffman; 


Routine practice of the DoD. Affidavits of 
Harvey and Taylor with personal knowledge 
as to military protocol, and Affidavits of 
Banks, Dunivin and James.


Routine practice of the APA. 
 


Evidence of No Collusion


47 Premise for false statement below: In 
numerous confidential email exchanges and 
conversations, Behnke regularly collaborated 
and coordinated with Banks to determine 
what APA’s position should be, what its public 
statements should say, and what strategy 
to pursue on this issue. Before responding 
to an APA Board member, before drafting a 
statement for the APA President, before giving 
a news interview, before advising the APA 
Ethics Committee, and before crafting strategy 
regarding potential Council resolutions, 
Behnke very regularly checked with Banks 
first to make sure Behnke and APA were in 
line with what DoD wanted, as articulated by 
Banks.


On many of these occasions, Behnke 
was effectively seeking, and received, 
Banks’s pre-clearance for an APA action or 
statement before Behnke proceeded. 


 
 


**Customary business practice for APA staff to consult 
with subject matter experts and/or relevant members of a 
constituency affected by a public stance or position statement 
of the Association prior to taking that stance or making a 
statement.


 
 


Routine practice of the APA.


48 Behnke and Banks worked to keep their 
collaboration highly confidential. In an 
email to Banks during one of the many 
instances in which Behnke sought his 
review and pre-clearance of a draft 
APA statement, Behnke told Banks that 
“discretion about prior review is essential.” 
They titled numerous emails “Eyes Only”, 
and we found two emails in 2007 (shortly 
before their email traffic diminished, 
based on the emails in APA’s system) in 
which they discussed ensuring that the 
emails themselves were securely deleted.


**Hoffman hires forensic team to image the hard drives of all 
APA staff http://ldiscovery.com/ including any previously deleted 
email. (See Raben email communication to staff 2/5/15).


Behnke had placed all deleted emails into a deleted email 
archive that was retained on the APA server. In fact Hoffman 
quotes supposedly deleted emails. HR pp.394-395.


**Banks’s concern for maintaining the confidential nature of the 
communications was to assure that his written comments were 
not inaccurately perceived as him speaking officially on behalf 
of the DoD or the U.S. government, which he was not.  Hoffman 
never raises issue of deleted emails with Banks in interviews.


https://tinyurl.com/yylzbmue  provides a 
true and correct copy of Raben email. 


Affidavit of Behnke with personal 
knowledge of his email management.


Affidavit of Banks with personal knowledge 
of his email management and his interview 
with Hoffman.


49 The evidence (on file with Sidley) appears 
to show that the payments, ranging from 
$1,250 to $5,000 per class, were made to 
APA, not Behnke, except for two instances 
when Behnke said he received the 
payments directly and wrote APA a check 
for the payment amount less his expenses, 
although there  
is some contracy [sic] evidence as DoD 
had Behnke’s bank account information, 
presumably for direct deposits. 


**Repayment by Behnke to APA of two DoD payments ($7497 
and $5000) mistakenly made to him personally rather than 
APA is clear from documentation (5/21/12 email from Behnke 
to Clipper and  7/13/2012 email from Davis to Clipper) and 
photocopies of Behnke’s two repayment checks to APA) Hoffman 
stops short of reviewing these and HR does not list as witnesses 
any APA staff who know about Behnke contracts. Contracts 
included in HR Binder 3 pp.1245-1321.


HR included access and review of all APA staff emails, including 
any deleted emails still on the server-- Hoffman hired a forensic 
team to image the hard drives of all APA staff http://ldiscovery.
com/ including any previously deleted email. (Raben email 
communication to staff 2/5/15).


https://tinyurl.com/y6pn7ggo  provides true 
and correct copy of paper trail. http://www.
apa.org/independent-review/binder-3.pdf 
links to the official website of the APA and 
provides a true and correct copy of Behnke 
contracts contained within Binder 3 of the 
HR.


https://tinyurl.com/yylzbmue  provides a 
true and correct copy of Raben email.
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50 6. Obstruction on amending Ethics Code 
Standard 1.02 ….For the next four years, 
Behnke engaged in a wide variety of 
actions to intentionally delay and obstruct 
efforts to amend 1.02, despite increasingly 
clear calls to do so. Standard 1.02 was 
clearly a provision that was of importance 
to national security psychologists. Behnke 
coordinated his efforts at times with Banks 
and Dunivin by, for instance, having them 
help create “opposition” to the calls to 
revise 1.02. 


**HR timeline (HR pp.450-461) shows series of actions taken by 
Behnke and the Ethics Committee between 2005-2009; Council 
(with authority to act or not) took no action until 2009 when it 
tells the Ethics Committee to recommend a change to the Ethics 
Code which the Committee did by the next Council meeting. 


**Information on APA website detailing actions taken.


http://www.apa.org/ethics/code/council-august-2009.aspx


http://www.apa.org/ethics/code/language-12-15-2009.pdf


http://www.apa.org/ethics/code/standard-102-background.aspx


Board given complete history of thorough and lengthy review 
Ethics Committee at the request of Council in 2005 leading to 
the revision. process undertaken in 2009 via the Council item:  
(https://www.apa.org/ethics/code/august09-council-item.pdf) 
most notably the Ethics Committee Report to Council 2009 
attached as Exhibit 2, PDF pp. 11-22)


 


HR admits that Ethics Committee responded to Council’s 
8/2005 directive: “Council passed four additional motions: (1) 
an instruction to the Ethics Committee to explore adding human 
rights language in to APA Ethics Code Standard 1.02 (which the 
Ethics Committee completed by late September 2005…).” (HR 
p.334)


Published in the HR as admission by party-
opponent.


 
http://www.apa.org/ethics/code/council-
august-2009.aspx


http://www.apa.org/ethics/code/
language-12-15-2009.pdf


http://www.apa.org/ethics/code/standard-
102-background.aspx


https://www.apa.org/ethics/code/august09-
council-item.pdf (see especially pp. 53-64, 
PDF pp. 11-22) link to the official website 
of the APA and provides true and correct 
copies of records describing actions taken 
by the Association.


 
 


Published in the HR as an admission of 
party-opponent.


51 7. Behind-the-scenes attempts to 
manipulate Council of Representatives 
actions in collusion with, and to remain 
aligned with DoD …one of the most 
significant ways in which Behnke and APA 
secretly collaborated with DoD officials 
was in Behnke’s extensive efforts to 
manipulate Council of Representatives 
actions from 2006 to 2009, in an effort to 
undermine attempts to keep psychologists 
from being involved in national security 
interrogations and to minimize the damage 
to DoD psychologists who might have 
been threatened from more aggressive 
potential Council actions….Behnke 
became APA’s chief legislative strategist, 
taking a very active and sophisticated role 
in manipulating the resolution process and 
the proponents of these measures in order 
to achieve  
this goal.


Customary business practice for staff to facilitate a back-and-
forth legislative process for Association policy development.  


**See 7/18/2015 letter from Woolf, Past-President for Peace 
Psychology Division (APA Div. 48) to Behnke : “I am struck 
with how efforts to navigate complex policy waters become 
characterized [in HR] as ‘collusion’ or ‘manipulations.’ I have 
drafted university policies as well as written book chapters, 
articles, etc. with others. It is a back and forth collaborative 
process to get it right….The report doesn’t really understand the 
back-and-forth nature of all of our work as we endeavored to 
draft the best possible resolution.” (Not in Hoffman’s possession 
at time of report; on file with Plaintiffs’ attorney.)


Routine practice of the APA.


 


https://tinyurl.com/y2raxte3  Letter from 
Woolf concerning her present sense 
impressions of the Report.)


52 In essence, Behnke’s insight was that 
when faced with the potential for an 
aggressive Council action that he viewed 
as negative for DoD, the best strategy was 
not to oppose it directly but to create an 
alternative that could be seen as a middle 
ground with enough credibility to attract 
support from a substantial percentage 
of the people who would have otherwise 
supported the aggressive action. And 
through the mechanisms set out above, 
he was confident he could manipulate the 
“middle ground” alternative to make it 
positive or tolerable for DoD.


**Customary business practice for staff to support policy-making 
work of governance bodies that make the decisions consistent 
with APA rules governing Association policy making. http://www.
apa.org/about/governance/bylaws/rules-30.aspx


Routine practice of the  APA; Affidavit of 
Strassburger Fox with personal knowledge 
of APA governace and staff practices in 
policy development process. http://www.
apa.org/about/governance/bylaws/rules-30.
aspx links to the official website of the APA 
and provides a true and correct listing of the 
rules governing APA policy making.


53 Behnke engaged in his usual highly 
confidential communications with Banks 
(as well as Dunivin and James, and 
sometimes Gelles) in order to jointly 
determine what strategy or position was 
best for DoD, to seek pre-clearance of 
specific language, and to work on drafts of 
key documents together. 


Customary business practice for staff to facilitate a back-and-
forth legislative process for Association policy development. 
APA staff do not make policy or initiate policy positions for the 
Association.


**See 7/18/2015 letter from Woolf, Past-President for Peace 
Psychology Division (APA Div. 48) to Behnke: “The [Hoffman] 
report doesn’t really understand the back-and-forth nature of 
all of our work as we endeavored to draft the best possible 
resolution.” (Not in Hoffman’s possession at time of report; on 
file with Plaintiffs’ attorney.)


Banks does not speak for DoD. 6/1/2015 email from Banks to 
Hoffman: “At no time were any of my comments, as someone 
who understands DoD and Operational Psychology fairly well, 
more than my personal opinions.”


As mid-level DoD employees, Banks, Dunivin or James were not 
acting on behalf of the DoD to determine its positions or policies.


Routine practice of the APA; Affidavit of 
Strassburger Fox with personal knowledge 
of staff and governance member roles in 
policy development. 


https://tinyurl.com/y2raxte3 Letter from 
Woolf concerning her present sense 
impressions of the Report.


https://tinyurl.com/y4xartno  provides a 
true and correct copy of the Banks email to 
Hoffman. 


Routine practice of the DoD. Affidavits of 
Harvey and Taylor with personal knowledge 
as to military protocol, and Affidavits of 
Banks, Dunivin and James.
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54 We know that some of the most significant 
critics of APA—who have had access 
to the emails of the RAND employee 
and CIA contractor (Scott Gerwehr, now 
deceased), which revealed frequent emails 
with Hubbard, Mumford, and Brandon—
have posited that there must have been 
significant CIA influence regarding the 
outcome of the PENS Task Force in light of 
the substantial APA-CIA interactions shown 
in these emails and the highly suspect 
content of the PENS report. Without the 
same access we had to APA emails and 
documents showing extensive APA–DoD 
collaboration in and after the time of the 
PENS Task Force, this is an understandable 
inference, once one reaches the conclusion 
that the PENS Task Force could only be 
explained by some sort of governmental 
influence. (p.48)


**HR found that the evidence did not support “substantial CIA 
interactions with APA in relation to the PENS Task Force” but 
does not draw from that finding any conclusions about the 
reliability or veracity of the critics’ conclusion to the contrary. 
Instead, HR softly characterizes those false allegations as 
“understandable” (HR p.48).


Published in the HR as admission by party-
opponent.


55 APA critics have alleged that the revisions 
to Standard 1.02 were the product of 
collusion with the government and had the 
effect of providing psychologists with a 
defense to torture. Specifically, they allege 
that the revised language in Standard 
1.02 was developed with the government 
to permit psychologists’ participation 
in interrogations and that it created a 
loophole that allowed psychologists to 
ignore their ethical obligations when these 
obligations conflicted with law, regulations, 
or other governing legal authority…. 
Given what we now know about the role 
some psychologists played in designing 
the enhanced interrogation program, 
the government’s narrow definition of 
“torture” during the early years of the 
war on terror, and the way in which the 
military used psychologists as members of 
the behavioral science consultation teams 
at Guantanamo, the critics’ argument is 
understandable. (pp.55-56)


**4/21/2015 email from Behnke to Hoffman shows that the 
chronology of the revision alone renders the conclusion not 
credible: “Two United States Senate reports have examined 
Bush administration interrogation practices in detail, the Senate 
Armed Services Committee Inquiry into the Treatment of 
Detainees in U.S. Custody, 2008 (hereinafter the “2008 Senate 
Armed Services Report”) and the 2014 Senate Select Committee 
on Intelligence, Committee Study of the Central Intelligence 
Agency’s Detention and Interrogation Program, (hereinafter 
“2014 Senate Select Committee Report”). Both reports make 
clear that the foundation for the enhanced interrogation/torture 
program was well in place prior to Council’s August 2002 vote to 
adopt the ECTF’s recommended revisions, and well prior to the 
effective date of the revised Ethics Code in June 2003.”


https://tinyurl.com/yyv8hro9 provides 
true and correct copy of Behnke email to 
Hoffman.


https://www.apa.org/ethics/code/evolution-
revision.pdf links to the official website of 
the APA and provides a true and correct 
copy of the timeline of the Ethics Code 
revision.


56 Although the way in which the Ethics 
Office handled the James matter was 
technically permissible under the Rules, 
it demonstrates just how little effort the 
Ethics Office expends in its “investigation” 
of ethics complaints, the way in which 
the Ethics Offices stretches to construe 
the Rules in a way that is favorable to the 
accused, and how much the Ethics Office 
falls back on the rationale that standards 
in the Ethics Code were too vague to put 
psychologists on proper notice that certain 
interrogation techniques were unethical—a 
rationale that was never shared with APA 
membership, or the general public. 


**James interview with Hoffman: stated he had been reviewed 9 
times by ethics committees, licensing boards or courts with no 
wrong-doing ever found; Hoffman omitted this from report.


Ethics Office governed by the Ethics Committee Rules and 
Procedures and by priorities set by BOD and Ethics Office 
works consistently within those parameters. HR itself admits 
(p.58): “When adjudicating complaints, the Ethics Committee 
and the Ethics Office are guided by these Rules as well as 
the longstanding practices of the Ethics Office, some of 
which are not specifically outlined in the Rules. Based on the 
Ethics Office’s practice, the adjudication process is typically 
a highly limited, ‘paper-only’ review, which means that the 
‘investigation’ consists merely of examining documents that are 
sent to the Ethics Office by the parties to an ethics complaint. 
Investigators take no affirmative steps to seek documents 
from other witnesses, and conduct no interviews, even though 
the Rules explicitly permit them to do both, and suggest to 
outside observers that the Ethics Office will take such normal 
investigative actions.”


Affidavit of James with personal knowledge 
of ethics reviews.


Routine practice of the APA; published in the 
HR as admission by party opponent.


57 The Ethics Office did not take any 
affirmative steps to request information 
from witnesses who might have had 
relevant information (including individuals 
with whom APA had close ties, such as 
Banks, Dunivin, or James) or to seek 
documents through, for instance, a FOIA 
request. 


Customary business practice of ethics office was not to collect 
information from witnesses.  


HR p.472 acknowledges: “Paper Only Review The investigations 
conducted during the adjudications process consist of paper-
only reviews of documents provided to the Ethics Office by the 
complainant and/or the respondent. The investigators do not 
proactively seek information from third-parties or any source 
other than the complainant or respondent, nor do they conduct 
interviews.”


Materials Informing Other APA Officials


 
**See also Bow presentation notes to APA Board listing all the 
steps taken in review of Leso case, including monitoring relevant 
FOIA requests (on file with Plaintiffs’ attorney). Sidley attorneys 
reviewed actual case file with all materials contained.


**Board communication 2/20/2014 states seven-year process of 
reviewing Leso ethics complaint “exceeded the standard activity 
in a typical case”: http://www.apa.org/news/press/statements/
leso-ethics-complaint.pdf; 


Routine practice of the APA.


 
Published in the HR as an admission by 
party-opponent.


 


 


Published in the HR as an admission by 
party-opponent.


Affidavit of Bow with personal knowledge of 
materials gathered.


 


http://www.apa.org/news/press/statements/
leso-ethics-complaint.pdf;  Links to official 
website of the APA provide true and correct 
copies of business records of regularly 
conducted activity of the APA.
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58 Premise to false statement below: The Special 
Committee rejected a narrow view of our 
scope and told us to understand our charge 
broadly, so that the scope of our review 
included a review of the issues specifically 
identified in the Board’s statement, the 
relevant issues in Risen’s book, and critics’ 
allegations regarding the changes to APA 
policies and the driving forces behind those 
changes. …


With regard to the PENS Task Force 
and subsequent policy statements and 
decisions by APA, there clearly was 
collusion between key APA officials who 
were acting on behalf of APA and key DoD 
officials.


 
**No Collusion.


 
Evidence of No Collusion.


59 We think the evidence clearly shows that 
the key APA officials acting on behalf of 
APA intentionally implemented a policy that 
would allow DoD officials to continue to 
engage in their existing practices based on 
the guidelines and procedures they had in 
place. At a minimum, this was the purpose 
of the collusion.


**No Collusion.


PENS Statement Four Incorporation of Restrictive Policies & 
Regulations.


Materials Informing PENS TF.


Evidence of No Collusion.


True and Correct PENS Report. 


Published in the HR as an admission by 
party-opponent.


60 Premise to the false statement below: As 
summarized above and detailed further 
in this report, there were clear and strong 
indications in front of APA officials that abusive 
interrogation techniques (such as stress 
positions, sleep deprivation, threats, and 
playing on phobias) had occurred. There had 
even been substantial public reporting and 
congressional inquiry on about [sic] the apparent 
(at the time) waterboarding of two “high-value” 
detainees. 


In short, by June 2005, it would have been clear 
to all well-informed observers that abusive 
interrogation techniques had almost certainly 
occurred and that there was a substantial risk 
they were still occurring.


 
 


**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


Senior Level Reports.


Recognized by Arrigo during PENS TF meeting (HR Binder 5, 
p.753):  that psychologists “follow the most recent applicable 
regulations and rules” several of which had been distributed by 
Banks at the PENS meeting.  


Arrigo’s archived audiotaped interview transcript 6/26/2005 
describes materials distributed by Banks at PENS meeting 
he had written for his subordinates requiring adherence to 
ethics code; Arrigo states: “they were very, very firm about 
psychologists don’t torture people…so that’s what they want 
to be standard operating procedure.” (Arrigo archives Binder 1 
pp.8-9)


PENS Listserv email messages 4/22/2005 – 6/26/2006 
discussing lack of reported abuses when psychologists present 
(HR Binder 5, pp.453-671)


3/1/2015 email from Banks to Hoffman: “The most relevant 
document that I used when this support was first instituted, was 
the Army Regulation 190-8, (copied verbatim in the regulatory 
guidance of all uniformed services) which translates the Geneva 
Conventions Relative to the Treatment of POWs and Civilian 
Internees into specific guidance. Although there has certainly 
been a tremendous amount of legal discussion on the status of 
currently held detainees, I have always assumed and taught that 
Common Article Three applies, and that the Uniformed Code of 
Military Justice (which contains punishments for assault and for 
battery) also applied during the period in question. It was always 
a foundation for all of my discussions on this topic, and for all 
the discussions to which I was a party, including those of the 
PENS TF. Here is a link to the AR 190-8.” http://www.apd.army.
mil/pdffiles/r190_8.pdf


HR p.249 FN 1094 quotes from Banks interview with Hoffman: 
“…by the time the PENS process had started, Banks believed 
that everyone at DoD agreed that [Army Regulation] 190-8 
applied. He had directed his teams to follow 190-8 from the 
beginning of his involvement with the War on Terror after 
September 11.”


 
 


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


https://tinyurl.com/y6m3ay65  provides 
a true and correct copy of Banks email to 
Hoffman.


 


Published in the HR as an admission by 
party-opponent.
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61 Thus, there were clear signs from the PENS 
Task Force meeting that DoD officials 
believed that some of the “enhanced” 
interrogation techniques specifically 
described in the media were not prohibited 
by the ethical guidelines in PENS. This in 
turn would have suggested at the time 
that DoD may well have considered these 
techniques proper in some circumstances 
and may well have been utilizing them. 
When combined with the private statements 
to Behnke and others APA [sic] by CIA 
and DoD officials, and the widespread 
and powerful public reporting about the 
apparent interrogation abuse, including 
numerous and corroborating quotes 
from government officials and the Red 
Cross, there were very strong reasons to 
be concerned that abusive interrogation 
techniques had occurred in the past and 
that there was a substantial risk that they 
were continuing.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


**Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


Senior Level Reports.


Materials Informing PENS TF. 


Walsh Report 2/2009 referenced in HR p.448 FN 2133 
found conditions of confinement at GTMO in compliance with 
Common Article Three of the Geneva Conventions and “Strongly 
recommended: Sustain[ing] BSC resource to ensure continued 
mission support to JDG Commander and, to a lesser extent, the 
JIG Director.” and “Recommended Dedicat[ing] two Behavioral 
Science Consultants solely to provide psychological consultation 
to the CJDG, JIG and CJTF in order to support safe, legal ethical 
and effective detention and interrogation operations at JTF-
Guantánamo.” https://dod.defense.gov/Portals/1/Documents/
pubs/REVIEW_OF_DEPARTMENT_COMPLIANCE_WITH_
PRESIDENTS_EXECUTIVE_ORDER_ON_DETAINEE_CONDITIONS_
OF_CONFINEMENTa.pdf


CIA and DoD had distinctly different policies and practices at the 
time. HR p.144 (Mitchell interview with Hoffman): “[T]he CIA was 
not as concerned with training and ethics because it did not face 
the same set of circumstances as DoD, which oversaw many 
young psychologists early in their careers… DoD was genuinely 
interested in adhering to the Ethics Code and was seeking clarity 
about its guidelines, whereas the CIA would not have changed 
its operational decisions based on the ethical statements of a 
professional association.”  


True and correct PENS Report. 


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


Published in the HR as admissions by party-
opponent.


https://dod.defense.gov/
Portals/1/Documents/pubs/
REVIEW_OF_DEPARTMENT_
COMPLIANCE_WITH_PRESIDENTS_
EXECUTIVE_ORDER_ON_DETAINEE_
CONDITIONS_OF_CONFINEMENTa.pdf links 
to a true and correct copy of an official DoD 
public record/report.


Published in the HR as admissions by party-
opponent.


62 They therefore intentionally did [sic] make 
any effort to seek out more information 
that might corroborate or contradict the 
DoD assurances, strategically emphasizing 
that they were unlikely to get definitive 
details regarding potential interrogation 
abuses because the information would be 
classified.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Accurate PENS Report.


63 “Deliberate avoidance”…The approach 
that Behnke and Koocher (principally) 
recommended and that APA took was to 
deliberately avoid probing or inquiring 
into the widespread indications that 
had surfaced about harsh interrogation 
techniques being conducted by the CIA 
and DoD, even though they knew that 
psychologists were involved in CIA and 
DoD interrogations.


**Materials Informing PENS TF. 


**Materials Informing Other APA Officials.


 


PENS Listserv email messages 4/22/2005 – 6/26/2006 
discussing lack of reported abuses when psychologists present 
(HR Binder 5, pp.453-671)


HR p.241 itself acknowledges: “…the selection group 
specifically selected Michael Gelles because he was 
an outspoken opponent to the Bush administration 
procedures.”[along with FN 1046 which states: Gelles had 
been a whistle-blower on abuses occurring in Guantanamo Bay 
related to the Mohammed Al-Qahtani interrogation.] Koocher 
interview (Mar. 20, 2015). 


Published in the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


Published in the HR as an admission by 
party-opponent.


64 …if one compared the reports of harsh 
interrogation techniques to internationally-
accepted definitions of torture, such as in 
the UN Convention Against Torture, rather 
than the bizarrely narrow definitions 
set out by the Justice Department in its 
memos, one would have been suspicious 
that some of the harsh interrogation 
techniques allegedly being conducted by 
the CIA and DoD constituted torture. 


**HR itself indicates that these Justice Department OLC memos 
had been withdrawn a year prior to PENS TF meeting - HR p. 
153:  “Shortly after [the Washington Post publication on June 13 
2004], Assistant Attorney General for the Office of Legal Counsel 
Jack Goldsmith, withdrew the 2002 and 2003 memoranda 
at issue.” (2003 memo actually withdrawn December 2003 
according to The Terror Presidency.)


**In practice, interrogation techniques were restricted to 
an approved list of non-abusive techniques contained in a 
computerized list which interrogators were required to select 
from when developing interrogation plans.


Published in the HR as an admission by 
party-opponent.


 
 


Affidavit of Bryson describing the practice 
of using a computerized list that she had 
discussed in her interview with Hoffman. 


65 And given their contacts in the CIA and 
DoD, they may well have been able to learn 
some significant information that would 
have helped them assess  
the likelihood that the problem had 
occurred or was still occurring, and the 
risk that it would occur in  
the future. 


No contacts with CIA identified in the HR.


**Materials Informing PENS TF. Published in the HR as an admission by 
party-opponent.
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66 A more accurate description is that 
the collusion was done to support the 
implementation by DoD of the interrogation 
techniques DoD wanted to implement, 
without substantial constraints from APA; 
with knowledge that there likely had been 
abusive interrogation techniques used and 
that there remained a substantial risk that 
without strict constraints, such abusive 
interrogation techniques would continue; 
and with substantial indifference to the 
actual facts regarding the potential for 
ongoing abusive interrogation techniques. 
The collusion relating to PENS and the 
post-PENS period—and the actions in 
protecting national security psychologists 
from disciplinary sanctio [sic]—reflects a 
clear  
intent to take actions in order to please and 
curry favor with DoD.


**No Collusion.


PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


Senior Level Reports.


Evidence of No Collusion.


True and Correct PENS Report. 


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


67 Further, the APA officials who led the PENS 
Task Force process pursued an ethics policy 
that intentionally sought to please DoD and 
not place specific ethical constraints on it 
beyond the general formulations  
DoD was comfortable with. The position 
was intentionally pursued to allow DoD to 
have discretion, subject to its own internal 
constraints, to determine what interrogation 
techniques to pursue under the individual 
circumstances.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


68 These APA officials took this position 
while intentionally avoiding an effort 
to gather information about whether 
“enhanced” interrogation techniques were 
still occurring—although they would have 
had every reason to believe that stress 
positions and sleep deprivation (among 
others) were still being used at the time 
of PENS because of the reluctance of 
Banks and other DoD officials to declare 
them prohibited.  We would not call 
this “supporting the implementation of 
enhanced interrogation techniques,” but 
we would say this was supporting the 
implementation by DoD of the interrogation 
techniques it wanted to implement, without 
substantial constraints from APA, and 
with knowledge that there likely had been 
abusive interrogation techniques used, 
and there remained a substantial risk that 
without strict constraints, such abusive 
interrogation techniques would continue.


**PENS Statement Four and Incorporation of Restrictive 
Policies and Regulations.


**Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


Senior Level Reports.


True and Correct PENS Report. 


Official DoD public records/reports.


Official DoD public records/reports


Official DoD public records/reports


69 As described above, the substantial 
financial benefits in the form of 
employment, grants and contracts that 
DoD provided to psychologists around 
the country had a strong influence on 
APA’s actions relating to the PENS Task 
Force (and therefore “relating to torture”), 
since preserving and improving APA’s 
relationship with DoD (including the 
benefits to psychology that flowed from 
it) formed an important part of the motive 
behind APA’s actions.


**No benefits found in HR financial review. HR p.523: “This 
analysis did not reveal any significant or unusual payments to 
APA from DoD…” 


No substantial increase in number of psychologists utilized in 
this role – 1,950 psychologists employed by DoD; number of 
operational psychologists has not significantly changed – 50 
over the last decade. (Division 19 TF Report 11/9/2015 pp.34-
35; not in Hoffman’s possession at time of Hoffman report). 


Absence of any identified financial benefits 
in the HR, a report intended to find benefits, 
shows nonoccurrence.


https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  links to a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists.


70 By explicitly declaring it ethical 
for psychologists to be involved in 
interrogations of detainees in DoD or CIA 
custody, while not setting strict and explicit 
limits on a psychologist’s involvement in 
the intentional infliction of psychological 
or physical pain in these situations, APA 
officials were intentionally setting up loose 
and porous constraints, not tight ones, on 
this particular use of a psychologist’s skill.


**Not the charge of the PENS Task Force to determine who 
was and who was not behaving ethically and did not explicitly 
declare it ethical for psychologists to be involved in the 
interrogation of detainees; that was the role of the Ethics 
Committee. In accordance with its charge, the PENS Task Force 
determined that the APA ethics code could be applied to the 
work of psychologists doing interrogation support to evaluate 
whether an individual psychologist doing this work was doing 
so consistent with the ethics code (PENS Report, p.1, HR Binder 
5 p.727)


**Not “loose and porous constraints”: PENS Statement Four 
Incorporation of Restrictive Policies and Regulations.


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of Task Force charge contained within 
Binder 5 of the HR.


 
 


True and Correct PENS Report.


Official DoD public records/reports.


Official DoD public records/reports.
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71 We have heard from psychologists who 
treat patients for a living that they feel 
physically sick when they think about the 
involvement of psychologists intentionally 
using harsh interrogation techniques. This 
is the perspective of psychologists who 
use their training and skill to peer into 
the damaged and fragile psyches of their 
patients, to understand and empathize 
with the intensity of psychological pain 
in an effort to heal it. The prospect of a 
member of their profession using that 
same training and skill to intentionally 
cause psychological or physical harm 
to a detainee sickens them. We find that 
perspective understandable.


Interrogations consistent with Constitution; HR p.138: “In 
June 2003, the Department of Defense issued a statement …
asserting that all interrogations, ‘wherever they may occur,’ are 
consistent with the U.S. Constitution.” 


**HR p.144 (Mitchell interview with Hoffman): “[T]he CIA was not 
as concerned with training and ethics because it did not face 
the same set of circumstances as DoD, which oversaw many 
young psychologists early in their careers… DoD was genuinely 
interested in adhering to the Ethics Code and was seeking clarity 
about its guidelines, whereas the CIA would not have changed 
its operational decisions based on the ethical statements of a 
professional association.”  


Published in the HR as an admission by 
party-opponent.


 
 
Published in the HR as an admission by 
party-opponent.


72 APA officials made such a decision in 2005. 
Their decision was to keep the limits on this 
behavior loose and high-level. 


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


True and Correct PENS Report.


 
Official DoD public records/reports.


Official DoD public records/reports.


73 … our investigation determined that 
keeping the limits loose and high-level was 
intentional, and was done in order to align 
APA and curry favor with the Defense 
Department, to create a good PR response, 
and to keep the growth of psychology 
unrestrained  
in this area.  


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


No growth of psychology in this area - 1,950 psychologists 
employed by DoD; number of operational psychologists has not 
significantly changed - 50 over the last decade. (Division 19 TF 
11/9/2015 Report pp.34-35; not in Hoffman’s possession at time 
of Hoffman report.)


True and Correct PENS Report.


 
https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  provides a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists.


74 Despite these countervailing opinions, it 
is a striking oversight not to grapple with 
concerns about the Nuremberg defense 
when drafting a sentence ostensibly to 
resolve confusion and uncertainty about 
choosing between legal or organizational 
mandates and ethics. This is especially the 
case when one or both of these standards 
specifically dealt with and sought to 
incorporate military and law enforcement 
commands, the very kinds of mandates 
used as a defense in the Nuremberg Trials. 
While those involved with the revision 
claimed that the 1998 legal analysis 
applied to 8.03, at that point, 8.03 covered 
correctional and military psychologists.


**Compendium of ethics codes of national psychological 
associations that showed APA was more supportive of civil 
disobedience, by not requiring a psychologist to follow 
the law when an unresolvable conflict between ethics and 
law arises, than many other psychological associations in 
conflicts between ethics and law. http://psychology-resources.
org/?s=Ethics+Codes  


**Article entitled Ethics and Law from an International 
Perspective: The Relationship between National Psychological 
Associations Ethics Codes and Civil Law shows that the 
way APA dealt with conflicts between ethics and law was 
entirely consistent with how other national associations 
dealt with this.  http://www.oxfordhandbooks.com/
view/10.1093/oxfordhb/9780199739165.001.0001/oxfordhb-
9780199739165-e-20 


 


Included in materials above provided to Hoffman by Behnke on 
4/21/2015.


http://psychology-resources.
org/?s=Ethics+Codes  links to the website 
“Psychology Resources Around the World” 
and provides a true and correct copy of 
psychology ethics codes from around the 
world. Affidavit of Behnke with personal 
knowledge of material provided to Hoffman.


http://www.oxfordhandbooks.
com/view/10.1093/
oxfordhb/9780199739165.001.0001/
oxfordhb-9780199739165-e-20 
links to the official website of the Oxford 
Handbooks Online and provides a true and 
correct copy of the article. The court may 
take judicial notice of the article capable 
of accurate and ready determination by 
resort to sources whose accuracy cannot 
reasonably be questioned.   
 
Affadavit of Behnke with personal 
knowledge of material provided to Hoffman.


75 Premise to false statement below: However, 
it seems likely that Banks’s condemnation 
of the techniques listed in the BSCT memo 
is less sweeping than it first appears. Banks 
explained that, in the SERE community, 
“physical pressure” is a term used in contrast 
to “psychological pressure.” He added that, 
by using the term physical pressures, he was 
not approving of the use of psychological 
pressures.463 However, his explanation 
seems odd, given that he identified the 
vast majority of the techniques identified in 
the BSCT memorandum as psychological 
pressures.464 Banks went on to explain that it 
is more difficult to define when psychological 
pressures are impermissible because a 
psychologist would need to assess whether 
such a technique would be safe, legal, ethical, 
and effective. For example, Banks thought that 
the use of stress positions might or might not 
be permissible depending on whether it was 
safe under the circumstances.465


Therefore, Banks’s email, when read in 
context, recommends against the use of 
only those few techniques that qualify as 
“physical pressures,” and could have been 
read as an implicit endorsement  
of the majority of the techniques listed in 
the  
BSCT memo.


 


HR states physical and psychological pressures are part of 
SERE techniques (HR p.125) and that Banks has “strongly 
condemned” (HR p.363) the use of reverse-engineered SERE 
techniques as “unethical and ineffective.” (HR p.362).


**2008 Senate Armed Services Committee Report, Banks stated: 
(p.53) “My strong recommendation is that you do not use 
physical pressures…[If GTMO does decide to use them] you are 
taking a substantial risk, with very limited potential benefit.”  
(HR cites the SASC Report extensively (i.e., 28 times), first at HR 
p.124 FN 387.)


 


Published in the HR as an admission by 
party-opponent.


https://www.armed-services.senate.
gov/imo/media/doc/Detainee-Report-
Final_April-22-2009.pdf provides a true and 
correct representation of the SASC Report, 
an official DoD public record/report.
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76 On June 13 [2004], the Washington Post 
published copies of the memoranda. Shortly 
after, Assistant Attorney General for the 
Office of Legal Counsel Jack Goldsmith, 
withdrew the 2002 and 2003 memoranda 
at issue.


**2003 memo actually withdrawn Dec. 2003 according to 
Goldsmith’s, The Terror Presidency, Chapt. 5.


Goldsmith, The Terror Presidency (cited in 
HR, p.153, fn 579).  The court may take 
judicial notice of the chapter capable 
of accurate and ready determination by 
resort to sources whose accuracy cannot 
reasonably be questioned.


https://tinyurl.com/y58nhmhp  links to a 
true and correct copy of Goldstein’s The 
Terror Presideny, Chapter 5.


77 Even at this early stage in APA’s 
consideration of ethical issues in the 
national security context, the APA’s 
internal discussions suggest that a primary 
issue of importance to APA was messaging 
and publicity. Though it is likely that 
APA staff were motivated by the goal of 
providing substantive guidance to military 
psychologists as well, their initial internal 
communications turned on the opportunity 
to take the lead on an issue that was 
drawing public attention. Throughout 
the APA’s consideration over the next 
several years of the ethical issues raised by 
psychologists working in national security, 
considerations of messaging and public 
image would continue to dominate the 
conversation.


HR p.200 states: Behnke’s #1 goal is to “identify the ethical 
issues that arise in the use of psychology or psychological 
techniques in national security-related investigations.”


**PENS Report Based on Ethics Analysis


Published in the HR as an admission by 
party-opponent. 


Official APA Website, Present Sense 
Impression and Admission by Party-
Opponent.


78 Premise to false statement below: The APA’s 
response to Kimmel’s task force demonstrates 
that, by 2004, the APA was guided by political 
considerations to obstruct member initiatives 
that were critical of Bush administration 
policies in the war on terror. There might have 
been legitimate concerns about the scientific 
basis of the report, as Farberman described, 
or those concerns might have been pretextual; 
regardless of the validity of the scientific 
concerns, however, it is clear from internal 
communications that APA’s motivation in 
discouraging the acceptance of this report was 
at least in part based on an effort to appease 
the Administration. 


In short, APA staff used internal governance 
processes to hold back membership 
initiatives that expressed criticism of the 
government’s counterterrorism initiatives 
out of fear of angering  
the Bush Administration.


 


 
 


**APA BoD June 2005 meeting minute indicating rationale for 
rejecting Kimmel task force report to be “lack of citations” 
and “failure to address the specific comments provided by 
APA boards and committees,” not politics as HR (p. 191) 
mischaracterizes: “APA’s response to Kimmel’s task force 
demonstrates that, by 2004, the APA was guided by political 
considerations to obstruct member initiatives that were critical 
of Bush administration policies in the war on terror.” (Board of 
Directors June 10-12-2005 Approved Minutes 
HR Binder 3 PDF p.904)


**APA staff communications describe their actions in handling 
the report, sending the report to be “reviewed by the full 
governance structure … [so that] we’ll have a strong revised 
version that will serve APA well – i.e., will add psychology’s 
expertise on an important issue without leading to accusations 
that we are playing politics or speaking beyond the science.” 
(APA_0189330 HR Binder 2 pp.1431-1433)


Washington Post 8/20/2007 article, APA Rules on 
Interrogation Abuse: APA’s 2007 resolution is “(a) rebuke of 
Bush Administration’s anti-terrorism policies.” http://www.
washingtonpost.com/wp-dyn/content/article/2007/08/19/
AR2007081901513.html  Included in materials provided to 
Hoffman by Behnke on 4/21/2015.


HR p.241 itself acknowledges: “…the selection group 
specifically selected Michael Gelles because he was 
an outspoken opponent to the Bush administration 
procedures.”[along with FN 1046 which states: Gelles had 
been a whistle-blower on abuses occurring in Guantanamo Bay 
related to the Mohammed Al-Qahtani interrogation.] 
Koocher interview (Mar. 20, 2015). 


 
 
 
 
 


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Board Approved Minutes 
contained within Binder 3 of the HR.


 
 


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the staff communications contained 
within Binder 2 of the HR. 
 


http://www.washingtonpost.com/
wp-dyn/content/article/2007/08/19/
AR2007081901513.html  links to the 
official website of the Washington Post and 
provides a true and correct copy of the 
article. The court may take judicial notice 
of the article capable of accurate and ready 
determination by resort to sources whose 
accuracy cannot reasonably be questioned. 


Affidavit of Behnke with personal 
knowledge of material provided to Hoffman. 


Published in the HR as an admission by 
party-opponent.
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79 Although these press reports and member 
inquiries do not prove that APA staff 
knew that psychologists were facilitating 
interrogations using abusive techniques, 
the internal APA communications as of 
May 2004 are sufficient to demonstrate 
that senior APA staff should have been on 
notice that psychologists were working 
in environments where such abuses were 
rampant. At that time, senior staff in the 
Ethics Office and Science Directorate were 
aware from Hubbard’s earlier inquiries 
that psychologists were being asked to 
participate in activities at Guantanamo in 
ways that raised potential ethical issues. 
In May, APA staff also learned that Larry 
James was being deployed to Iraq “to 
be Chief Psychologist at that prison,” 
presumably Abu Ghraib.817 Therefore, it 
seems likely that APA staff were aware that 
psychologists were working in settings 
where detainees were being subjected to 
abuse, and that they were being faced with 
the ethical dilemmas presented by those 
abuses.


**Policies Distributed at PENS TF.


**Other Restrictive DoD Policies.


Senior Level Reports.


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


80 This exchange demonstrates that APA staff 
was aware that the definitions used in 
the OLC memos rendered bare statements 
regarding prohibitions on torture toothless. 
The June 7 Wall Street Journal article about 
the report of the working group from March 
2004 and the June 8 Washington Post 
article about the OLC memoranda indicated 
that the rules and standards regarding 
torture were no longer clear-cut, and that 
it was not feasible to rely on the legal 
framework to prevent activities that could 
amount to torture.  
Even had APA staff failed to understand 
that point, Murphy made the connection 
and raised the explicit concern to Behnke 
and other APA staff that relying on legal 
guidelines to prevent torture would be 
inadequate. Thus, it is not credible that APA 
would think a prohibition on “torture” was 
sufficient guidance during the work of the 
PENS Task Force  
the following year.


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


Senior Level Reports.


**HR itself notes elsewhere that these Justice Department OLC 
memos had been withdrawn a year prior to PENS TF meeting 
- HR p. 153:  “Shortly after [the Washington Post publication 
on June 13 2004], Assistant Attorney General for the Office 
of Legal Counsel Jack Goldsmith, withdrew the 2002 and 
2003 memoranda at issue.” (2003 memo actually withdrawn 
December 2003 according to The Terror Presidency.)


**HR (pp.152,153) quotes from Chapter 5 of Goldsmith’s The 
Terror Presidency (Behnke referred Hoffman to this resource in 
4/21/2015 communication) but intentionally omits portions that 
describe Philbin memo that sets forth the only 24 techniques 
approved for use (none of which were “harsh techniques”) on 
July 14, 2004 (one year before PENS) and the February 2005 
Levin memo that incorporated Philbin testimony and the legal 
guidance it provided about permissible techniques. (None of 
24 techniques were the “harsh techniques” HR claims were 
permissible at time of PENS – sleep deprivation, stress positions, 
exploitation of phobias.)


Official DoD public records/reports.


Official DoD public records/reports.


Official DoD public records/reports.


Published in the HR as an admission by 
party-opponent.


Goldsmith, The Terror Presidency (cited in 
HR, p.153, fn 579).  The court may take 
judicial notice of the chapter’s description of 
the Philbin memo capable of accurate and 
ready determination by resort to sources 
whose accuracy cannot reasonably be 
questioned  https://tinyurl.com/y58nhmhp  
links to a true and correct copy of 
Goldstein’s The Terror Presideny, Chapter 5.


81 However, even if APA was unaware of 
research programs run by the CIA and 
DoD or ethical concerns regarding such 
research raised internally within the CIA, 
these communications show that as of 
summer 2004, Behnke had been placed 
on notice that research on deception 
in the national security context raised 
complicated ethical issues. Despite these 
issues raised by researchers participating 
in APA-sponored [sic] conferences, during 
the PENS meeting more than a year later, a 
group designated to consider ethical issues 
in precisely this context recommended 
pursuing research related to interrogations 
without addressing the obvious concerns.


**PENS Recommendation #7 in the PENS Report (p.10, HR 
Binder 5 p.736) explicitly addresses these concerns by 
incorporating standards of human subject research protection in 
addition to the APA Ethics Code.


 


**Research was not a focus of the PENS TF and TF was not 
focused on CIA. (See Board of Directors’ February 2005 charge, 
that the Task Force: “[E]xamine whether our current Ethics Code 
adequately addresses [the ethical dimensions of psychologists’ 
involvement in national security-related activities], whether 
the APA provides adequate ethical guidance to psychologists 
involved in these endeavors, and whether APA should develop 
policy to address the role of psychologists and psychology in 
investigations related to national security.” (PENS Report p.1, HR 
Binder 5 p.727).


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and 
correct copy of the PENS Report with 
Recommendation #7 within Binder 5 of 
the HR. 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS Report with Board charge 
contained within Binder 5 of the HR.


82 Behnke also articulated this strategy of 
avoiding the difficult questions by playing 
up the lack of perfect knowledge regarding 
both facts and “context” in  
a similar exchange with Farberman in the 
same  
group email…


**HR references the APA Ethics Code Commentary and Case 
Illustrations (HR p.86 FN139) and states, “ Each of these 
guidebooks is helpful not only for its general insight into 
ethics and the APA Ethics Code, but also as a reference for 
how its authors, many of whom had a role in the 2002 Ethics 
Code revision, view ethics, the APA Ethics Code, and ethical 
guidance that should stem from it.” but intentionally omits 
the Commentary’s purposeful use of multiple case examples 
to show that contextual factors are essential in good ethical 
decision-making. 


Published in the HR as an admission by 
party-opponent.


JA1329







29 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


83 Behnke’s comment that “much thinking 
and development needs to take place” 
on the issues before ethical declarations 
could obviously be considered a fair 
substantive point. But APA ended up 
pursuing its course of action not based 
on additional “thinking and development” 
on ethics issues, but on strategic and PR 
considerations. If Behnke and APA had 
declined to issue ethical guidance or take 
an ethical position on the issue for (say) 
12 months while they carefully studied 
issues of torture, interrogation practices, 
the role of health care practitioners in 
interrogations, and ethical issues relating 
to war and capture, and publicly explained 
that they were not issuing guidance 
because this study was taking place, 
that would be one thing. But APA did the 
opposite.


**Independent commentary Behnke provided to Hoffman 
(4/21/2015) describes the work of the PENS TF as addressing 
those very difficult questions: Nature editorial: “Responsible 
interrogations: Psychologists have a moral duty to help prevent 
torture”. http://www.nature.com/nature/journal/v459/n7245/
full/459300a.html


http://www.nature.com/nature/journal/
v459/n7245/full/459300a.html links to the 
official website of the international journal, 
Nature, and provides a true and correct 
copy of the editorial. 


Affidavit of Behnke with personal 
knowledge of providing editorial to Hoffman.


84 As set out below, in order both to address 
perceived PR concerns (that APA’s 
silence on these issues was costly from a 
perception standpoint because it showed 
an absence of leadership and relevance), 
and to please the Defense Department 
(which wanted both timely action from 
APA that would reflect positively on DoD, 
and ethical guidelines that gave DoD 
substantial flexibility and were as close as 
possible to existing or draft DoD policies 
on the topic), APA issued a task force 
report that evaded the difficult questions 
that APA knew inevitably needed to be 
answered if psychologists were to be 
authorized to engage in interrogation 
activities. Simultaneous with its PENS 
report, APA claimed that (1) the report was 
not evasive but was in fact a clear, strong, 
pro-human rights statement against 
torture; (2) the report was evidence of APA 
acting as a “leader” on this issue; (3) the 
report provided “clear guidance” on this 
issue; and (4) it was unfair to label the 
report as evasive because (a) the issue 
was complicated (so they needed more 
time), (b) they needed more facts (even 
though the contemporaneous emails show 
they expected to never obtain meaningful 
facts because of the activity’s classified 
nature), and the report should be seen as 
merely an “initial step” with the promise of 
a more detailed “casebook” (which never 
occurred).


**Independent commentary Behnke provided to Hoffman 
(4/21/2015) describes the work of the PENS TF as addressing 
those very difficult questions: Nature editorial: “Responsible 
interrogations: Psychologists have a moral duty to help prevent 
torture”. http://www.nature.com/nature/journal/v459/n7245/
full/459300a.html


APA Council member Mulick’s comments included on the PENS 
listserv p.125 (HR Binder 5 p.577): “(t)he process anticipated 
by the recommendations, both in terms of research and ethical 
consultation, will give substance to psychologists’ ability to 
contribute to national defense while upholding their commitment 
to ethics and human rights.”   


MedGenMed article by noted ethicist Mildred Solomon (Aug. 
2005, 7(3), 14) praising the PENS Report for its handling of 
the issues:  “The American Psychological Association (APA) 
has taken an impressive first step…. Medical and nursing 
societies would do well to follow the principled actions of the 
APA and enter into their own deliberations.”  (Not in Hoffman’s 
possession at time of report.)  https://www.ncbi.nlm.nih.gov/
pmc/articles/PMC1681654/


http://www.nature.com/nature/journal/
v459/n7245/full/459300a.html links to the 
official website of the international journal, 
Nature, and provides a true and correct 
copy of the editorial. 


Affidavit of Behnke with personal 
knowledge of providing editorial to Hoffman.


 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv contained within 
Binder 5 of the HR.


https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC1681654/  links to the official website 
of the National Center for Biotechnology 
Information and provides a true and correct 
copy of the MedGenMed article.


85 But as set out below, the evidence shows 
that what explains the PENS report is a 
desire to please DoD by following its 
requests about how to proceed, and the 
desire to create a positive-sounding policy 
statement in a short time frame in order to 
respond to the pressure of negative press 
reports.


**Positive comments on work of PENS TF by all three of the 
non-DoD participants, notably Arrigo description of PENS Task 
Force work after the meeting: PENS listserv p.91 (HR Binder 5 
p.543): “Thanks to all, especially the military psychologists, for 
an enriching and heartening experience of democratic process. I 
am grateful for the opportunity to participate in this process.” 


**HR includes excerpts of Arrigo archives (Binder 3 pp.805-830; 
Binder 5 pp.738-800) and references other portions (HR p.24 FN 
9; HR p.259 FN 1161) but intentionally omits audiotape and/ or 
transcript of Arrigo interview that puts her experience with the 
PENS Task Force and especially the military members in very 
positive light (Arrigo Archive Binder 1, pp.8-9.)


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct  
copy of the PENS listserv contained within 
Binder 5 of the HR. 


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


86 The conflict of interest on this issue 
resulting from Russ Newman, the head 
of the Practice Directorate, being married 
to Debra Dunivin, the lead Army BSCT 
psychologist at Guantanamo Bay, was 
explicitly raised internally and then 
ignored. Newman became involved in 
the discussions about the task force 
nominees and connected with Morgan 
Banks (the chief Army psychologist with 
the Army Special Operations Command and 
psychology leader of the SERE school  
at Fort Bragg), bringing his suggestions 
to the  
staff group.


**PricewaterhouseCoopers opinion  (HR Binder 2 pp.1401-
1404) indicating no inherent conflict of interest with Dunivin-
Newman marital relationship (GC Gilfoyle email to CEO Anderson 
11/10/2004). Marriage disclosed to Board and APA membership 
in Monitor; and Newman a non-voting observer to PENS Task 
Force per HR p.253.


Arrigo PENS meeting notes (HR p.259 FN 1161) show Newman’s 
participation in the meeting limited.  HR (p.251) characterizes 
Fein as having “offered few comments during the PENS 
meetings.” Fein spoke 27 times in two days (he wasn’t present 
for one of the days of the Task Force), and Newman spoke 22 
times over the course of three days.  
HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Gilfoyle email contained in 
Binder 2 of the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.
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87 Koocher responded to the Council delegate 
in a one-line post, asking if she “will give 
suggestions for how APA might obtain 
the data needed to investigate?” (The 
statement is ironic in light of the fact that 
APA generally took no efforts to “obtain 
data” one might use to investigate these 
matters, as set out later in this report.)


HR admits “extreme” impediments to information gathering of 
classified information (HR p.5, p.67).


**Materials Informing Other APA Officials. 


Published in the HR as an admission by 
party-opponent.


Published in the HR as admissions by party-
opponent.


88 Dunivin’s marriage with Newman had 
previously raised concerns at APA. In 
October 2004, a Council member flagged 
Dunivin’s marriage as a potential conflict 
of interest in her running for a position 
on the Finance Committee. Dunivin 
ultimately withdrew her nomination for the 
committee. See APA_0138161.


**11/10/2004 email from APA General Counsel Gilfoyle to APA 
CEO Anderson: “The Board decided that it should obtain expert 
advice on this issue…..On advice of PWC, it was determined 
that the best way to assure that the first principle was satisfied 
and docuemnted [sic] was to make full disclosure on the ballot. 
….Dr Dunivin decided that she did not feel that she had enough 
time to explain how she has handled similar potential conflicts 
in the past and how she would do so in the future, if she were 
elected to be a member of the Finance Committee. Accordingly 
she decided that the best course was to withdraw from the slate 
of candidate.” An initial draft of the proposed communication to 
Council states, “The Board has expressed its regret to Dr Dunivin 
that these issues were not identified and addressed earlier.” 
(APA_0138161 HR Binder 2 pp.1401-1404)


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Gilfoyle communication 
contained within Binder 2 of  
the HR.


89 The “directly convey” language most likely 
suggests that Banks may have wanted 
task force members who could confer with 
military psychologists in the field during the 
task force to ensure that the task force was 
not doing something that was inconsistent 
with their needs or preferences. 


**Newman interview with Hoffman: Stated that Banks hoped 
for participants with security clearance so that relevant and 
complete information could be collected by the Task Force 
without having to withhold important information because of its 
classified nature in the absence of those with the appropriate 
security clearance to receive it.


**Behke interview with Hoffman (cited HR p.226 FN 979):  
“Behnke speculated in an interview with Sidley that Banks 
brought up the clearance point to underscore the need to have 
people in the room who had first-hand experiences and could 
speak frankly about them. “


Affidavit of Newman with personal 
knowledge of interview with Hoffman.


 
 


Published in the HR as an admission by 
party-opponent.


90 The difference between the version brought 
to the December 2004 Board meeting 
and the official version submitted at the 
February 2005 Board meeting was that 
“coercive techniques” was replaced with 
the innocuous term “various investigative 
techniques” in a manner that (as Gilfoyle’s 
prior email foreshadowed) avoided the 
difficult question regarding what ethical 
position to take if “coercive techniques 
were found to be effective.”983 Newman 
told Sidley that he did not recall the 
conversations then about removing the 
word “coercive,” but he commented that 
neither Banks nor his wife Dunivin would 
have liked it since it suggested from the 
outset that interrogations per se were 
problematic.984


**Newman interview with Hoffman: Stated that calling all 
interrogation techniques “coercive” would be inaccurate and 
prejudicial; some interrogations might be coercive, others not. 
An objective study of interrogation techniques would not color all 
techniques with the same brush. 


**3/10/2006 & 4/ 6/2006 email correspondence between Linda 
Woolf and Len Rubenstein (Executive Director of Physicians 
for Human Rights from 1996 to 2007) provided by Behnke to 
Hoffman (6/12/2015 email) in which both reject the use of the 
word “coercion,” opining that the term is undefined legally, 
vague behaviorally and doesn’t work as a standard. 


Affidavit of Newman with personal 
knowledge of interview with Hoffman.


 


https://tinyurl.com/yya4u2t9  provides 
a true and correct copy of the Woolf-
Rubenstein emails provided by Behnke to 
Hoffman and provides a true and accurate 
representation of the Behnke email to 
Hoffman.


91 Although the behind-the-scenes 
communications are not made explicit in 
this email exchange, and Behnke, Fein, 
and Kinscherff did not recall anything 
about this exchange from 10 years ago, it 
strongly suggests that Behnke, Kinscherff, 
and Fein had coordinated this exchange 
in some way to ensure that Shumate, 
Fein, and Gelles would be nominated with 
prominent recommenders, especially 
in light of the way the detailed and 
sophisticated behind-the-scenes manner 
we observed Behnke typically operating. 
Behnke also emailed Fein about two weeks 
later, noting that “[t]hese appointments are 
very political.”1001


**Customary business practice that political considerations play 
a role in appointments to APA governance groups. 


Routine practice of the APA. Affidavit of 
Strassburger Fox with personal knowledge 
of governance groups nomination and 
appointment processes.


92 This language is pulled directly from a 
subheading of a draft chapter that Banks 
and Dunivin were working on at the time, 
“Providing Psychological Support for 
Interrogations” (“PPSI”),


**Dunivin interview with Hoffman: Stated repeatedly she did not 
participate in drafting that particular document.


Dunivin 3/18/2005 email to Koocher (cited in HR p.240 FN 
1039 and included in HR Binder 1 p.895, APA_0035139) 
attributes authorship to Banks: “the manual he has developed 
for psychologists working in this area or practice.”  (emphasis 
added)


Affidavit of Dunivin with personal 
knowledge of interview with Hoffman.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Dunivin email to Koocher contained 
within Binder 1 of the HR.
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93 APA staff considered the civilian/military 
split of task force members from the 
start of gathering task force nominees. 
Although the ultimate PENS Task Force 
was intentionally weighted in favor of the 
military and Defense Department (a critical 
factor in its outcome), the initial staff-
recommended task force members were 
more equally divided.


**Customary business practice for a task force to be weighted in 
terms of subject matter experts. 


**Non-DoD task force member Arrigo: “I think the constitution of 
the task force was very fine and also appropriate” (PENS listserv 
p.142; HR Binder 5 p.594).


Arrigo also states: “I am very pleased with the Task Force 
participation of psychologists from the armed services.” (PENS 
Task Force listserv, p.168; HR Binder 5 p.620)


**Arrigo further states: “Many critics of the PENS report have 
complained of the majority membership from the military, 6 of 
10 members. I have defended this composition of the Task Force 
on the grounds that strong military participation is necessary for 
the Task Force to have any practical relevance to the national 
security system.”(PENS Task Force listserv, p.191; HR Binder 5 
p. 643 )


Routine practice of the APA.


 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv contained within 
Binder 5 of the HR.


94 Some APA officials and staff involved in the 
selection process claim that the ultimate 
breakdown between military and non-military 
members ignores the diversity within the 
DoD members of the task force. But there is 
no documented discussion in the first part of 
2005 about the diversity of the DoD members. 
On the contrary, Behnke’s handwritten notes 
indicate he grouped all of the DoD members 
together in his categorization of potential task 
force members.


**HR p.234-235: Dunivin list of task force nominees, 
submitted to be included in the task force selection process, 
identified diverse affiliations, experiences, competencies and 
backgrounds. (APA_0035180 cited p.234 FN 1012, included in 
HR Binder 1 p.908) 


HR pp.263-264: “DoD members, however, did have differences 
of opinion on the best use of psychologists in these settings 
and whether psychologists could ever play a more direct role in 
interrogations.”


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Dunivin list contained within Binder 
1 of the HR.


Published in the HR as an admission by 
party-opponent.


95 These importantly-timed and confidential 
consultations with Banks and Dunivin appear 
to have been unique—we did not find 
evidence of APA having similar consultations 
with other individuals or constituencies. And 
they were highly influential.


**Customary business practice to consult with members of a 
constituency to determine appropriate subject matter experts 
for an APA governance group, and to assess individuals’ 
strengths and weakness and maintain confidentiality about 
that assessment; Banks and Dunivin were members of that 
constituency.


Routine practice of the APA.  Affidavit of 
Strassburger Fox with personal knowledge 
of governance groups nomination and 
appointment processes.


96 Premise to false statement below: While some 
APA officials and staff involved in the selection 
process claim that the 6-4 majority did not 
matter because the eventual report was a 
“consensus document,” the discussions in the 
first part of 2005 indicate an awareness and 
importance about members who could vote. 


The consensus argument made today 
appears to be a post-hoc response to 
the critique about the composition of the 
task force and, as seen below, was not 
an argument raised at the time when this 
criticism first arose. In short, it would 
have been clear to everyone involved in 
early 2005 that selecting six voting, DoD 
members would be a dominant voting bloc 
within the task force, and would send a 
very strong positive message to DoD about 
APA’s support.


 
 


 


**Customary business practice for APA governance groups to 
work by consensus when possible; voting and efforts to reach 
consensus are not mutually exclusive, as HR itself admits earlier 
in the report (HR pp.87-88): “… The ECTF rules for voting 
required that a successful vote carry two-thirds of the eligible 
votes cast. Yet most participants could not recall the official 
voting requirements because almost all of the Ethics Code 
revisions were achieved by consensus,156 which was the stated 
ideal way to resolve contested issues regarding the revision.”


**Behnke early July 2006 email correspondence with journalist, 
“The PENS report was a consensus document—the Task Force 
worked BY CONSENSUS.” (emphasis in original; APA_0061057 
referenced in HR p.388 FN 1825, included in HR Binder 2 p.33) 


 


Routine practice of the APA. Published in the 
HR as an admission by party-opponent.”


 


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Behnke email to the journalist 
contained within Binder 2 of the HR.


97 Behnke’s staunch handling of Moorehead-
Slaughter’s communications, coupled with 
Moorehead-Slaughter’s lack of experience 
in national security issues, signal that 
Moorehead-Slaughter was used primarily 
as Behnke’s agent during the PENS 
process.


Customary business practice for staff to draft correspondence 
for governance members. Discretion and decision-making 
regarding the correspondence rests entirely with the governance 
member.


 
**Arrigo archive audiotape transcript: “The chair was very 
much in charge, and kept us on a good timeline.” (Arrigo 
archive Binder 1 p.11).  [HR p.7: “…we received and reviewed 
documents from the PENS Archives established by Jean Maria 
Arrigo at the University of Colorado-Boulder.” HR includes 
excerpts of archives (Binder 3 pp.805-830; Binder 5 pp.738-
800) and references other portions (HR p.24 FN 9; HR p.259 FN 
1161) but omits audiotape and/ or transcript of Arrigo interview.] 


Routine practice of the APA.  Affidavit of 
Strassburger Fox with personal knowledge 
of staff and governance group member 
interaction for communication purposes.  


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


Affidavits of Shumate and Fein describe 
staff role/activity at PENS TF meting.


98 Gravitz made a point of speaking to 
Behnke about the case and warning him 
that action against Gelles could harm 
national security. Behnke said that this 
had no effect on him, but he later took 
over the investigation from the assigned 
investigator (who strongly believed that 
Gelles had committed an ethical violation) 
in an unusual fashion during her temporary 
absence, causing the investigator to say 
that Behnke was manipulating the situation 
and taking advantage of her absence. 
After Behnke’s involvement, the APA Ethics 
Committee voted unanimously to find no 
violation against Gelles.


Under Ethics Committee Rules and Procedures, assigned 
investigators are the ethics director’s designees as described in 
HR (p.468). When assigned investigator on the Gelles case went 
on administrative leave, the director assumed the role assigned 
to him per the Committee Rules and Procedures (see HR p.468 
FN2236). 


**Witnesses interviewed for HR (Ethics Committee member 
Swenson and Investigator Carliner) state that Behnke did not 
attempt to influence Committee’s decision-making process to 
not find violation.  (See HR pp. 485 and 486: “Swenson said 
that she did not feel any pressure to close the Gelles case or 
to not find a violation…..Carliner did not think that any of the 
Committee members were improperly influenced by either 
Behnke or Gravitz…”)


http://www.apa.org/ethics/code/committee.
aspx#overview links to the official website 
of the APA and provides a true and correct 
copy of the Ethics Committee Rules and 
Procedures process for designating by the 
Director


Published in the HR as an admission by 
party-opponent.
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99 Both Gravitz (who was there for days two 
and three of the meeting) and Newman 
spoke during the meeting in ways that 
supported the military/DoD psychologists. 
And, as discussed more below, Newman 
spoke forcefully about the importance of 
achieving APA’s PR goals in a manner that 
was inconsistent with the efforts by some 
of the non-DoD psychologists to push for 
stricter, more specific ethical guidelines.


**Task Force charge from APA Board to address whether APA 
has “responded strongly enough to media accounts of activities 
that have occurred at Abu Ghraib and Guantanamo Bay.” 
(APA_0058508, referenced HR p.214 FN 923 and included in HR 
Binder 1 p. 1405) 


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the final product should look like.”


**Newman interview with Hoffman: Stated that whatever 
positions the PENS Task Force determined to put forward, the 
report needed to be written in a clear and understandable way 
for the public and some of his comments were intended to 
constantly remind the Task Force of this.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and 
correct copy of Board charge to task force 
contained within Binder 1 of the HR.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


Affidavit of Newman with personal 
knowledge of interview with Hoffman.


100 Newman had an obvious conflict of interest, 
since his wife was highly interested in 
the outcome of this policy decision by 
APA, and was one of the DoD psychologists 
who would be most affected, positively 
or negatively, by the ethical position 
about which APA was supposed to be 
deliberating. 


**PricewaterhouseCoopers opinion  (HR Binder 2 pp.1401-
1404) indicating no inherent conflict of interest with Dunivin-
Newman marital relationship (GC Gilfoyle email to CEO Anderson 
11/10/2004). Marriage disclosed to Board and APA membership 
in Monitor; and Newman a non-voting observer to PENS Task 
Force per HR p.253.


Arrigo PENS meeting notes (HR p.259 FN 1161) show Newman’s 
participation in the meeting limited.  HR (p.251) characterizes 
Fein as having “offered few comments during the PENS 
meetings.” Fein spoke 27 times in two days (he wasn’t present 
for one of the days of the Task Force), and Newman spoke 22 
times over the course of three days. 


HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Gilfoyle email contained in 
Binder 2 of the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.


101 When asked about whether there was 
a conflict of interest in his observer 
appointment, Newman stated that there 
was not and that “everyone” at APA knew 
of his relationship with Dunivin. 


**Newman interview with Hoffman: In response to question of 
whether there was conflict of interest, Newman replied that 
some interests were aligned and some were not, the relationship 
was generally known at APA, his role as an observer was limited 
and did not permit voting and that he had not participated in any 
of the listserv discussions before, during or following the PENS 
meeting.


Affidavit of Newman with personal 
knowledge of interview with Hoffman.


102 Because of Dunivin’s obvious and strong 
interest and bias on these points, Newman 
had a classic conflict of interest, and 
it was incumbent upon him and APA 
to keep him out of the discussions and 
deliberations on this topic, and to disclose 
the conflict. Instead, the opposite occurred. 
No disclosure was made; Newman and 
Dunivin were included at many of the key 
points of the process, including the task 
force selection process and the task force 
deliberations; and both Newman and 
Dunivin inserted themselves and influenced 
the process and outcome in important 
ways. The various APA officials who were 
aware of the conflict and of all or some of 
Newman’s and Dunivin’s involvement—
including principally Ethics Director Behnke, 
APA President Ron Levant, APA President-
Elect Gerald Koocher, and also including 
to a lesser extent CEO Norman Anderson, 
Deputy CEO Michael Honaker, and General 
Counsel Nathalie Gilfoyle—took no steps 
to disclose or resolve the conflict.


**PricewaterhouseCoopers opinion  (HR Binder 2 pp.1401-
1404) indicating no inherent conflict of interest with Dunivin-
Newman marital relationship (GC Gilfoyle email to CEO Anderson 
11/10/2004). Marriage disclosed to Board and APA membership 
in Monitor; and Newman a non-voting observer to PENS Task 
Force per HR p.253.


Arrigo PENS meeting notes (HR p.259 FN 1161) show Newman’s 
participation in the meeting limited.  HR (p.251) characterizes 
Fein as having “offered few comments during the PENS 
meetings.” Fein spoke 27 times in two days (he wasn’t present 
for one of the days of the Task Force), and Newman spoke 22 
times over the course of three days. 


HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


Dunivin not member of PENS TF (HR p.239); was not present 
during TF meetings (HR pp.253-256); did not participate in TF 
deliberations; and did not communicate with members during 
their deliberations.  


Dunivin interview with Hoffman: Described how difficult 
communications were while deployed, on anything other than 
secure lines, without prior elaborate arrangements being made. 
HR acknowledges elsewhere that such communication on 
deployment is significantly limited (HR p.396 FN 1862).


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Gilfoyle email contained in 
Binder 2 of the HR as an admission by 
party-opponent.


Published in the HR as an admission by 
party-opponent.


 
 


 


Published in HR as an admission by party-
opponent.


Affidavit of Dunivin with personal 
knowledge of interview with Hoffman. 
Contained in the HR as an admission by 
party-opponent.


103 Behnke also failed to add as observers 
Gregg Bloche and Jonathan Marks.


As staff, Behnke did not have the authority to add observers as 
is clear from the PENS listerv discussion; it is up to the Chair to 
add observers. (HR Binder 5 pp.519-528)


**6/22/2005 email from Behnke to Moorehead-Slaughter in 
which Behnke “encourage[s] the task force to consider inviting 
Bloche and Marks to brief the task force on their work.” 
(emphasis in original, APA_0048594 HR Binder 1 p.1228) 


**See also Task Force chair 6/22/2005 email to Behnke 
(APA_0040912 HR Binder 1 p.1081), acknowledging Behnke’s 
request and asking Behnke to initiate contact with Bloche and 
Marks “[i]f there are no objections,” and Behnke 6/26/2005 
email to APA President Levant (APA_0048594 HR Binder 1 
p.1227) stating that Task Force had objected to inviting Bloche 
and Marks as observers. See Arrigo meeting notes dated 
6/24/2005 (HR Binder 3 p.807). 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
coopy of emails contained within Binder 
1 of the HR. Also http://www.apa.org/
independent-review/binder-3.pdf links to 
the official website of the APA and provides 
a true and correct copy of the Arrigo 
meeting notes contained within Binder 3 
of the HR.
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104 As is discussed later, however, though 
touted by Banks as a safeguard that would 
somehow ensure the humane treatment 
of detainees, his framework was flexible 
and general enough to allow for subjective 
judgments to be made, including by people 
such as Banks who interpreted the formula 
to permit stress positions and sleep 
deprivation in some circumstances. 


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations; specifically incorporates existing prohibitions 
against stress positions and sleep deprivation.


**Schlesinger Report 8/24/2004 (HR Binder 4 pp.23-148) 
makes clear that restrictive policies in place in Iraq beginning 
5/13/2004 and in Afghanistan since 6/2004; also makes clear 
that since April 2003, interrogation techniques specifically 
authorized at GTMO did not include sleep deprivation, stress 
positions, or exploiting phobias. Schlesinger report referenced 
HR p.352 FN 1640, included in HR Binder 4 as noted, and never 
analyzed in HR. 


HR p.354: Banks did “not see any inconsistency” between PENS 
report and McCain Amendment which prohibited stress positions 
and sleep deprivation.”  


3/1/2015 email from Banks to Hoffman: “The most relevant 
document that I used when this support was first instituted, was 
the Army Regulation 190-8, (copied verbatim in the regulatory 
guidance of all uniformed services) which translates the Geneva 
Conventions Relative to the Treatment of POWs and Civilian 
Internees into specific guidance. Although there has certainly 
been a tremendous amount of legal discussion on the status of 
currently held detainees, I have always assumed and taught that 
Common Article Three applies, and that the Uniformed Code of 
Military Justice (which contains punishments for assault and for 
battery) also applied during the period in question. It was always 
a foundation for all of my discussions on this topic, and for all 
the discussions to which I was a party, including those of the 
PENS TF. Here is a link to the AR 190-8: http://www.apd.army.
mil/pdffiles/r190_8.pdf ”


HR p.249 FN 1094 quotes from Banks interview with Hoffman: 
“…by the time the PENS process had started, Banks believed 
that everyone at DoD agreed that [Army Regulation] 190-8 
applied. He had directed his teams to follow 190-8 from the 
beginning of his involvement with the War on Terror after 
September 11.


True and Correct PENS Report.


http://www.apa.org/independent-review/
binder-4.pdf links to the official website 
of the APA and provides a true and correct 
copy of an official DoD public record/report 
contained within Binder 4 of the HR. 


Published in the HR as an admission by 
party-opponent. 


https://tinyurl.com/y6m3ay65  provides 
a true and correct copy of Banks email to 
Hoffman.


 
 
 
 


Published in the HR as an admission by 
party-opponent.


105 The behind-the-scenes communications 
show that Behnke was actively managing 
the direction of the discussions on the 
listserv, in part by drafting emails for the 
task force chair (Moorehead-Slaughter), who 
would then send them to the listserv verbatim, 
in which decisions were made or topics 
suggested. An analysis of her emails on the 
listserv shows that virtually all her postings 
were written by Behnke, which Moorehead-
Slaughter and Behnke conceded to us.


Customary business practice for APA staff to facilitate group 
process during listserv discussions and to draft communications 
for governance members.


**4/28/2005 email from Behnke to task force chair: “I wonder 
whether it might be good to get the ball rolling, so to speak, by 
inviting a more substantive discussion.” (APA_0542728, cited in 
HR p.248 FN 1086, HR Binder 3 p.391)


**5/10/2005 email from Behnke to task force chair: “Let’s try to 
draw a few other people into the discussion.” (APA_0047737, 
cited in HR p. 249 FN 1093, HR Binder 1 p.1206) 


**5/18/2005 email from Behnke to task force chair and APA 
President-Elect: “I’m hopeful that those who have not yet joined 
in will soon do so.” (APA_0039316, cited in HR p.261 FN 1172, 
HR Binder 1 p.961)


Routine practice of the APA.  Affidavits 
of Strassburger Fox and Strickland with 
personal knowledge of staff and governance 
group member interaction and email 
drafting for communication purposes. 


 
http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of Behnke email contained within 
Binder 3 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of emails contained within Binder 1 
of the HR.


106 Banks and Behnke collaborated behind the 
scenes about the eventual content of the 
Task Force’s report, with the result that the 
key high-level framework set out in the 
then-draft DoD policy (written by Banks 
and Dunivin and later converted almost 
verbatim to official DoD policy) regarding 
the participation of psychologists in 
interrogations was (i) proposed by Banks 
on the listserv as a good framework for the 
Task Force, and then (ii) recommended by 
Behnke (through Moorehead-Slaughter) as 
a good framework for the Task Force. 


**PENS listserv communications about the possible framework 
for the task force’s work in which Gelles, not Banks or Behnke, 
first identified framework for consultants to “(b)e focused on 
what is safe, what is effective and what may be moral and 
ethical.” (5/3/2005; HR Binder 5 pp.460-463). Banks’s first 
comment on the framework was not until later (5/11//2005; HR 
Binder 5 pp.469-470). 


Behnke notes that show Gelles first to introduce framework 
into PENS TF discussions “Safe, Effective, legal, ethical” 
(APA_0232118 HR Binder 3 p.167; cited in HR p.264 FN 1881). 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of Behnke notes contained within 
Binder 3 of the HR.
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# 
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False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


107 The framework—the interrogation 
practices must be “safe, legal, ethical and 
effective”—was touted by Banks as a 
safeguard that would somehow ensure 
the humane treatment of detainees, when 
in reality it was (as discussed more later) 
a malleable, very high-level formula that 
easily allowed for subjective judgments to 
be made, including by people such as Banks 
who interpreted the formula to permit stress 
positions and sleep deprivation in some 
circumstances.


**OTSG/MEDCOM Policy Memo 06-029 on Behavioral Science 
Consultation Policy, which Banks and Dunivin helped to draft 
(cited in HR pp.223-224 FN 968 and throughout HR pp. 323-
421; and included in HR Binder 2 pp.1045-1069), demonstrates 
the safe-legal-ethical-effective framework had very specific 
objectives, e.g., “to assist the command in ensuring the humane 
treatment of detainees, prevention of abuse, and safety of US 
personnel” (p.5), “to reduce opportunity for behavioral drift 
and inappropriate behavior… report any actual, suspected or 
possible violations of applicable laws, regulations, and policies, 
to include allegations of abuse or inhumane treatment…and 
remain within professional ethical boundaries as established by 
their professional associations” (p.6). 


3/1/2015 email from Banks to Hoffman: “The most relevant 
document that I used when this support was first instituted, was 
the Army Regulation 190-8, (copied verbatim in the regulatory 
guidance of all uniformed services) which translates the Geneva 
Conventions Relative to the Treatment of POWs and Civilian 
Internees into specific guidance. Although there has certainly 
been a tremendous amount of legal discussion on the status of 
currently held detainees, I have always assumed and taught that 
Common Article Three applies, and that the Uniformed Code of 
Military Justice (which contains punishments for assault and for 
battery) also applied during the period in question. It was always 
a foundation for all of my discussions on this topic, and for all 
the discussions to which I was a party, including those of the 
PENS TF. Here is a link to the AR 190-8: 
http://www.apd.army.mil/pdffiles/r190_8.pdf”


HR p.249 FN 1094 quotes from Banks interview with Hoffman: 
“…by the time the PENS process had started, Banks believed 
that everyone at DoD agreed that [Army Regulation] 190-8 
applied. He had directed his teams to follow 190-8 from the 
beginning of his involvement with the War on Terror after 
September 11.


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides true and correct 
copies of  official DoD public records/
reports contained within Binders 2 of the 
HR.


 


 


https://tinyurl.com/y6m3ay65  provides 
a true and correct copy of Banks email to 
Hoffman.


 
 


Published in the HR as an admission by 
party-opponent.


108 The meeting group was expanded in a 
careful way by adding two “observers” 
who were affiliated with the military and 
intelligence community. After several 
days of internal staff consultation and 
planning about how to add observers 
to the task force meeting, Behnke 
(through Moorehead-Slaughter) posted 
an email on the listserv inviting observer 
recommendations. In a coordinated 
fashion, APA Practice Directorate chief 
Russ Newman was added as an observer, 
despite Newman’s conflict of interest 
because of his marriage to the Army’s 
lead interrogation-support psychologist at 
Guantanamo. Michael Gelles subsequently 
recommended long-time CIA contractor/ 
psychologist Melvin Gravitz, and he was 
quickly “confirmed” by Moorehead-
Slaughter. As discussed later, both Gravitz 
and Newman spoke during the meeting 
in ways that supported the military/
DoD psychologists. And Newman spoke 
forcefully about the importance of 
achieving APA’s PR goals in a manner that 
was inconsistent with the efforts by some 
of the non-DoD psychologists to push for 
stricter, more specific ethical guidelines.


**Newman interview with Hoffman: Stated that whatever 
positions the PENS Task Force determined to put forward—
and that was for those with the subject matter expertise to 
determine, the report needed to be written in a clear and 
understandable way for the public and some of his comments 
were intended to constantly remind the Task Force of this.


Affidavit of Newman with personal 
knowledge of the interview with Hoffman.


109 DoD members, however, did have differences 
of opinion on the best use of psychologists 
in these settings and whether psychologists 
could ever play a more direct role in 
interrogations. Several members appear 
to show an openness to using the Geneva 
Conventions as a guiding principle in outlining 
what psychologists can do in interrogation 
settings, though not necessarily as an 
ethical requirement as seen during the PENS 
meetings.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations 


True and Correct PENS Report


110 Banks came into the task force with a 
concrete idea of what the task force report 
should say and should not say, as he and 
Dunivin had already drafted what would 
become Army (and therefore DoD) policy 
regarding the details and limitations on 
using psychologists in interrogations, a 
confidential internal Army document that 
he distributed at the meeting.


**Dunivin interview with Hoffman: Stated repeatedly she did not 
participate in drafting that particular document (identified by HR 
as “PPSI”).


Dunivin 3/18/2005 email to Koocher (cited in HR p.240 FN 
1039 and included in HR Binder 1 p.895, APA_0035139) 
attributes authorship to Banks: “the manual he has developed 
for psychologists working in this area or practice.” (Document 
was a draft and work-in-progress by Banks, not a confidential 
document.)


Affidavit of Dunivin with personal 
knowledge of interview with Hoffman. 


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Dunivin email contained within 
Binder 1 of the HR.
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111 The evidence shows that at the meeting, 
Banks was “persistent” about his agenda, 
in the words of a DoD task force member. 
His agenda was, according to the same 
DoD task force member, to get APA’s 
“good housekeeping” seal of approval 
for the involvement of psychologists in 
interrogations and to otherwise keep 
the status quo and to avoid limits or 
constraints beyond the ones the Army or 
DoD had in place or would decide to put in 
place in the future. 


**PENS listserv p.16 (HR Binder 5 p.468) in which Banks 
describes his motivation that is contrary to the agenda Hoffman 
stated: “I strongly concur with most of Dr. Gelles’s comments, 
especially concerning the need for guidance to psychologists 
providing this type of support. In my opinion, there is a great 
paucity of training generally available to psychologists in 
this area. My main interest is in psychology support to DoD 
organizations, and in providing clear guidance to the Army 
psychologists that I train and to whom I provide oversight.”


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


112 The evidence shows that that Army Surgeon 
General’s Office was in fact in the midst of 
developing DoD policy on this issue and that 
Banks, Dunivin, and others were helping craft 
its policy. Banks’s role on the task force, then, 
was not driven solely by him but educated by 
various command structures’ needs on the 
issue.


**Customary business practice for subject matter experts to 
have breadth and depth of knowledge on issues relevant to the 
work of the task force. That Banks was “educated by various 
command structures’ needs” was a component of the very 
subject matter expertise needed by the task force. 


Routine practice of the APA.


113 There were two very strong pushes by 
Wessells during the meeting that—if 
accepted—would have created a 
report with tighter, more specific 
ethical constraints on national security 
psychologists involved in interrogations, 
in ways that would have been inconsistent 
with the strong preferences of Banks and 
key parts of DoD. The first, an attempt 
to use the provisions of the Geneva 
Conventions or other common international 
law sources to define the high-level terms 
being discussed at the meeting, was joined 
strongly by Arrigo and Thomas. This was 
rejected by the other members of the 
task force, and therefore in the Behnke-
drafted task force report. The second 
was a subsequent attempt to create 
specificity within the document in other 
ways, by discussing where to draw the line 
between permissible and impermissible 
interrogation techniques a psychologist 
could be involved in (either based on a 
discussion of some of the most significant 
techniques being discussed publicly, or 
a description related to “psychological 
distress”).


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


PENS Listserv discussion in which Wessells (p.91; HR Binder 
5 p.543) and Thomas (p.108; HR Binder 5 p.560) indicate that 
there was agreement among task force members to include 
both the Geneva Conventions and the Convention Against Torture 
in the PENS Report.


TF specifically identified issues of significant disagreement on 
PENS Report p.9 (HR Binder 5 p.735) and the level of specificity 
was not one of them.


 


True and Correct PENS Report.


 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR. 
 
 
http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS Report within Binder 5 of 
the HR.


114 Banks and the DoD task force members 
had allies in Koocher, Newman, and Behnke 
who not only agreed with the strategy of 
deferring to DoD’s preferences, but who 
also strongly cared about (and, especially 
as to Newman and Behnke, articulated 
during the meeting) the goal of ensuring 
that the result at the end of the meeting 
was a document that APA could use for 
positive PR purposes, that “calm[ed] the 
issues,” avoided “rekindling the fires,” 
and “clarified” and “simplified” because 
the press accounts had “messed up 
the message.” In their vie [sic], APA 
needed a clear, straightforward, public 
statement—without delay—that would 
solve the PR problem by portraying APA 
as a professional association that was 
taking to action to set ethical guidelines 
rather than sitting on the sidelines, while 
keeping DoD psychologists as involved and 
unconstrained as possible.


**Task Force charge from Board to address whether APA has 
“responded strongly enough to media accounts of activities 
that have occurred at Abu Ghraib and Guantanamo Bay” 
(APA_0058508, referenced HR p.214 FN 923 and included in HR 
Binder 1 p. 1405)


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the final product should look like.”


 
Customary business practice for APA staff work to enable 
the Association and profession to make a contribution to 
important problems and issues occurring in the world. HR itself 
quotes Behnke in this regard: “[t]his is a wonderful example 
of psychology being able to make a contribution regarding a 
pressing, high-profile issue of national importance.” (p.186) 


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and 
correct copy of Board charge to task force 
contained within Binder 1 of the HR.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR. 


Routine practice of the APA. Published in the 
HR as an admission by party-opponent.


115 Based on what we have seen in our 
investigation, we agree with the three 
contributing non-DoD task force members 
that it is unfair for defenders of the APA 
task force report to use their end-of-report 
approval as evidence that the report simply 
reflects the consensus of a diverse task 
force rather than an intentional pro-DoD 
approach.


**Statements from all three non-DoD task force members 
praising TF Report not simply their approval, e.g., “beyond 
impressive, beyond complete” (PENS listerv p.89, HR Binder 5 
p.541); “excellent ” (PENS listerv p.91, HR Binder 5, p.543); and 
“(t)he depth, scope and wisdom of this document are indeed 
impressive” (PENS listerv p.108, HR Binder 5 p.560).


Positive comments from non-DoD participants about the process 
of the taskforce, e.g., Arrigo’s description of PENS Task Force 
work after the meeting: PENS listserv p.91 (HR Binder 5 p.543):  
“Thanks to all, especially the military psychologists, for an 
enriching and heartening experience of democratic process. I 
am grateful for the opportunity to participate in this process.”


HR includes excerpts of Arrigo archives (Binder 3 pp.805-830; 
Binder 5 pp.738-800) and references other portions (HR p.24 FN 
9; HR p.259 FN 1161) but intentionally omits audiotape and/ or 
transcript of Arrigo interview that puts her experience with the 
PENS Task Force and especially the military members in very 
positive light (Arrigo Archive Binder 1, pp.8-9.)


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
within Binder 5 of the HR. 


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting. 


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


Affidavits of Fein and Shumate describing 
PENS TF meeting.


JA1336







36 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


116 It appears that Moorehead-Slaughter’s 
predominant role was that of facilitator 
(and Behnke’s agent as previously 
discussed), though even that role was 
appropriated by others in the room like 
Newman.


**Arrigo PENS meeting notes (HR p.259 FN 1161) show 
Newman’s participation in the meeting limited.  HR (p.251) 
characterizes Fein as having “offered few comments during the 
PENS meetings.” Fein spoke 27 times in two days (he wasn’t 
present for one of the days of the Task Force), and Newman 
spoke 22 times over the course of three days. 


HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


**Arrigo archive audiotape transcript: “The chair was very much 
in charge, and kept us on a good timeline.” (Arrigo archive 
Binder 1 p.11). 


[HR p.7: “…we received and reviewed documents from the 
PENS Archives established by Jean Maria Arrigo at the University 
of Colorado-Boulder.”


HR includes excerpts of archives (Binder 3 pp.805-830; Binder 
5 pp.738-800) and references other portions (HR p.24 FN 9; HR 
p.259 FN 1161) but omits audiotape and/ or transcript of Arrigo 
interview.] 


Published in the HR as an admission by 
party-opponent.


Affidavits of Fein and Shumate re: 
participation in meeting.


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


117 Newman led much of the task force 
discussions throughout the weekend. He 
often appeared to limit discussion on issues 
outside the perceived scope of the task 
force’s mandate.


**Arrigo PENS meeting notes (HR p.259 FN 1161) show 
Newman’s participation in the meeting limited.  HR (p.251) 
characterizes Fein as having “offered few comments during the 
PENS meetings.” Fein spoke 27 times in two days (he wasn’t 
present for one of the days of the Task Force), and Newman 
spoke 22 times over the course of three days. 


HR p.264: “…this report can confirm that Arrigo’s notes 
provide the most complete picture of what occurred during the 
meetings.”


**Arrigo archive audiotape transcript: “The chair was very much 
in charge, and kept us on a good timeline.” (Arrigo archive 
Binder 1 p.11). 


[HR p.7: “…we received and reviewed documents from the 
PENS Archives established by Jean Maria Arrigo at the University 
of Colorado-Boulder.” HR includes excerpts of archives (Binder 
3 pp.805-830; Binder 5 pp.738-800) and references other 
portions (HR p.24 FN 9; HR p.259 FN 1161) but omits audiotape 
and/ or transcript of Arrigo interview.] 


Published in the HR as an admission by 
party-opponent.


Affidavits of Fein and Shumate re: 
participation in meeting.


 
 
 
https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


http://www.apa.org/independent-review/
binder-1.pdf : http://www.apa.org/
independent-review/binder-5.pdf  link to the 
official website of the APA and provide true 
and correct copies of the archive excerpts 
within binders 1 & 5 of the HR.


118 Ultimately, the PENS report included 
language that did not ethically bind 
psychologists by human rights standards, 
but did state that psychologists should 
review the Geneva Convention Relative to 
the Treatment of Prisoners of War and the 
U.N. Convention Against Torture since they 
were “fundamental to the treatment of 
individuals.”


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


119 Wessells told Sidley that he pressed his 
point several times to add binding language 
from the Geneva Conventions and the U.N. 
Convention Against Torture but that it was a 
“complete loser” with the DoD people in the 
room. He noted that the DoD members were 
“passionate” about upholding the existing 
military regulations at the time, which 
permitted what he called “ torture-lite.”


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


120 While several DoD PENS members 
expressed an openness to abide by the 
Geneva Conventions or the U.N. Convention 
Against Torture, none appeared comfortable 
mandating that psychologists in detainee 
interrogation settings follow them at all 
times.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.
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121 Some say that this observation about 
avoiding international law shows the 
automatic impact that selecting a majority 
of DoD officials had on the task force’s 
conclusion. But we think that it actually 
shows an even more intentional decision 
by the APA task force leaders and the DoD 
psychologists not to voluntarily commit 
psychology as a profession to a more 
robust set of ethical limitations. To do so 
would have shown leadership on the issue 
in a way that likely would have put APA 
at odds with DoD and the Administration. 
This may have caused a conflict that 
would have resulted in DoD employing 
fewer psychologists or to writing policy 
that subordinated the role of psychologists 
in interrogation and detention matters; 
and it may have prompted some DoD 
psychologists to leave APA membership 
(although Banks was already outside of 
APA membership).


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


True and Correct PENS Report.


122 By going along with the “simply follow 
U.S. law” position of the DoD task force 
members, the APA task force leadership 
was making an explicit choice to follow 
what DoD wanted rather than making an 
independent decision about what were the 
appropriate ethical rules for psychologists 
in these situations (other than the decision 
that was best for DoD was best for APA).


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


123 So after one day of task force deliberations, 
Behnke drafted a document that would 
largely become the final PENS report’s 
twelve statements….Behnke’s draft also 
created a novel second limitation…


Customary business practice for staff to draft documents for 
task forces. 


**PENS listserv description of Behnke drafting process for 
review and approval by the Task Force members (See PENS  
listserv p. 88, HR Binder 5 p.540.)


 


HR (p.2) admits Behnke drafts report “in consultation with the 
task force”.


**Behnke 6/26/2005 email to Moorehead-Slaughter: “… I have 
followed the same process with this draft as with the others, 
attempting as best I could to incorporate everyone’s good 
thinking into a coherent document.” (APA_002660, HR Binder 
1 p.791). 


Routine practice of the APA.  Affidavits of 
Strassburger Fox. Strickland and Fein with 
personal knowledge of APA governace 
and staff practices drafting policies and/or 
communications.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


Published in the HR as an admission by 
party-opponent.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Behnke email contained within 
Binder 1 of the HR.


Affidavits of Fein and Shumate re:  meeting 
and drafting.


124 When asked why he removed the full 
paragraph instead of only the statement 
citing Standard 8.07 (or refine the 
“legitimate purpose test” another way), 
Behnke responded that he likely viewed 
the paragraph as one unit; once the 
research sentence was gone, then he 
thought to remove the full paragraph. 
Behnke also said the provision could be 
read broadly, where people could justify 
harmful acts in the name of preventing 
future acts of violence. Behnke was not 
sure why he did not refine the test—
perhaps outlining a rule that always barred 
psychological distress, allowing it in 
limited circumstances, making it broader, 
or perhaps using guidelines in the Geneva 
Conventions1286—and instead removed it 
from the next draft entirely.


Customary business practice for staff to draft documents for 
task forces. 


**PENS listserv description of Behnke drafting process for 
review and approval by the Task Force members (See PENS 
listserv p. 88, HR Binder 5 p.540.)


 


HR (p.2) admits Behnke drafts report “in consultation with the 
task force”.


Behnke 6/26/2005 email to Moorehead-Slaughter: “… I have 
followed the same process with this draft as with the others, 
attempting as best I could to incorporate everyone’s good 
thinking into a coherent document.” (APA_002660, HR Binder 
1 p.791). 


Routine practice of the APA. 


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR. 


Published in the HR as an admission by 
party-opponent.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and correct 
copy of Behnke email contained within 
Binder 1 of the HR.
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125 The statement was ultimately replaced 
by an unrelated issue about reminding 
psychologists that the individual being 
interrogated “may not have engaged in 
untoward behavior” and may not have 
useful information.1288  In analyzing a series 
of handwritten notes from members,1289  
Banks was the one who recommended 
this new statement.1290 Arrigo told Sidley 
that she had originally raised a concern 
about interrogating detainees who were 
innocent and that Banks drafted the 
wording for Behnke’s consideration.1291 
Given that Banks was against the draft 
statement’s minimal restriction on causing 
psychological distress, and given his 
overarching goal to keep the PENS report in 
concert with military guidance, it is likely 
that Banks appropriated Arrigo’s concerns 
both to curry favor with Arrigo and to block 
the use of any language in the report that 
assessed the validity of certain techniques.


**Behnke meeting notes (HC00017705, HR Binder 4 pp.1171-
1177) and Behnke interview with Hoffman: Stated Ethics Code 
Standard 8.07 makes no mention of interrogation, referring only 
to research, and would be inappropriate to use this language 
in reference to detainee interrogation techniques, therefore the 
language was removed. 


http://www.apa.org/independent-review/
binder-4.pdf links to the official website 
of the APA and provides a true and correct 
copy of Behnke meeting notes  contained 
within Binder 4 of the HR. 


Affidavit of Behnke with personal 
knowledge of interview with Hoffman.


126 Premise to false statement below: The final 
report contained an overview and introduction 
to the report, followed by “Twelve Statements 
Concerning Psychologists’ Ethical Obligations 
in National Security-Related Work and 
Commentary on the Statements,” conclusion 
and non-consensus issues sections, and 
10 recommendations. The report said that 
psychologists could serve as consultants to 
national security interrogation consistently 
with the Ethics Code, and articulated two high-
level limitations on that activity, without further 
significant definition: psychologists could 
not be involved in torture or cruel, inhuman 
or degrading treatment, and psychologists 
attempted to ensure that interrogation 
methods were safe, legal, ethical and effective.


As the evidence shows, these high-level 
limitiations were intentionally chosen by 
Behnke because they reflected what Banks 
wanted and, by extension, reflected what 
key parts of DoD wanted.


 
 


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


3/1/2015 email from Banks to Hoffman: “The most relevant 
document that I used when this support was first instituted, was 
the Army Regulation 190-8, (copied verbatim in the regulatory 
guidance of all uniformed services) which translates the Geneva 
Conventions Relative to the Treatment of POWs and Civilian 
Internees into specific guidance. Although there has certainly 
been a tremendous amount of legal discussion on the status of 
currently held detainees, I have always assumed and taught that 
Common Article Three applies, and that the Uniformed Code of 
Military Justice (which contains punishments for assault and for 
battery) also applied during the period in question. It was always 
a foundation for all of my discussions on this topic, and for all 
the discussions to which I was a party, including those of the 
PENS TF. Here is a link to the AR 190-8:  http://www.apd.army.
mil/pdffiles/r190_8.pdf” (Link no longer active AR 190-8 can be 
accessed at https://armypubs.army.mil/epubs/DR_pubs/DR_a/
pdf/web/r190_8.pdf )


HR p.249 FN 1094 quotes from Banks interview with Hoffman: 
“…by the time the PENS process had started, Banks believed 
that everyone at DoD agreed that [Army Regulation] 190-8 
applied. He had directed his teams to follow 190-8 from the 
beginning of his involvement with the War on Terror after 
September 11.


Arrigo’s archived audiotaped interview transcript 6/26/2005 
that describes materials distributed by Banks at PENS meeting 
which he had written for his subordinates requiring adherence 
to ethics code; Arrigo states: “they were very, very firm about 
psychologists don’t torture people…so that’s what they want to 
be standard operating procedure.” (JMA Binder 1, pp.8-9) 


 
 


True and Correct PENS Report.


https://tinyurl.com/y6m3ay65  provides 
a true and correct copy of Banks email to 
Hoffman.


 
 


 
 
Published in the HR as an admission by 
party-opponent.


 
 
 
 
https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.


127 Some critics who have correctly alleged 
that some APA/government collusion was 
behind the PENS Task Force result further 
allege that APA’s motive must have been 
based on the Justice-Department-memo 
rationale, under which harsh interrogation 
techniques are not torture if a psychologist 
or other relevant expert says the technique 
to be applied will not cause severe physical 
or psychological suffering.


**No Collusion.


HR itself notes elsewhere that these Justice Department OLC 
memos had been withdrawn a year prior to PENS TF meeting 
- HR p. 153:  “Shortly after [the Washington Post publication 
on June 13 2004], Assistant Attorney General for the Office 
of Legal Counsel Jack Goldsmith, withdrew the 2002 and 
2003 memoranda at issue.” (2003 memo actually withdrawn 
December 2003 according to The Terror Presidency.)


Evidence of No Collusion.


Published in the HR as an admission by 
party-opponent.
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128 The PENS Task Force report could have 
said that psychologists may support 
interrogations only by recommending 
techniques that constitute rapport building. 
But as with the other limitation, this was 
not consistent with Banks’s and DoD’s 
preferences (and therefore Behnke’s and 
APA’s) that the role of psychologists not be 
limited beyond whatever constraints DoD 
itself had in place.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


129 Instead, the PENS report banned 
participation in torture and CID but avoided 
defining these terms at a moment where 
precision and explanation were crucial 
for the psychologists working in these 
interrogation settings.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


130 Behnke also claimed that prohibiting 
specific techniques at the time would 
have raised concerns that the group may 
unwittingly exclude a technique and, 
therefore, provided an explicit loophole 
for interrogators to exploit. It was not until 
March 2007, Behnke argued, when he 
attended an event at the Wright Institute 
with Professor Alfred McCoy, that he 
realized that there was a fairly consistent 
list of techniques that interrogators used 
consistently and he incorporated this 
thinking into what ultimately became the 
2007 APA Resolution that banned the use of 
specific techniques.1331 This assertion, too, 
is incorrect. Behnke and Banks engaged 
in a dialogue as early as October 2006 
about adding specific techniques as part 
of a substitute motion in response to Neil 
Altman’s moratorium resolution, discussed 
further in the next section of this report. 
What is more, Behnke’s worry that a non-
listed technique could  be used had an easy 
resolution—to insert language that the list 
was not exhaustive and that the underlying 
principle was about not inflicting abuse  or 
harm upon individuals.


**Behnke interview with Hoffman along with materials Behnke 
provided: States that McCoy gave Behnke historical perspective 
that assured Behnke there was a reasonably defined and fairly 
consistent list of abusive interrogation techniques thereby 
allaying Behnke’s concern that a list provided a loophole. 


Affidavit of Behnke with personal 
knowledge of interview with Hoffman.


131 In the end, the report was general enough 
that it gave the DoD the flexibility to 
make more specific calls on what was 
permissible despite troubling institutional 
pronouncements on what constituted 
torture and what protections detainees 
ought to receive.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


True and Correct PENS Report.


132 Sidley separately posed to both Behnke 
and Banks whether interrogations involving 
certain kinds of stress positions would 
run afoul of the “safe, legal, ethical, and 
effective” analytical framework or the 
PENS report in general. Neither could 
provide a clear answer based on these 
two sources alone.1336 Behnke struggled to 
respond to which types of stress positions, 
each with varying levels of pain to the 
detainee, would be considered “safe.” 
His response shifted to the effectiveness 
point—technically an incorrect approach 
since a psychologist was supposed to 
have gone the four terms in order—where 
he noted that, even if a particular position 
was safe, it likely was not effective. When 
asked how he knew that, Behnke believed 
that studies about interrogations would 
dictate that rapport-building was the best 
way to interrogate a detainee.1337 If this 
was true and others agreed, then the PENS 
report could have explicitly mentioned 
that rapport-building was the best way to 
handle detainee interrogations—it did not.


**Behnke interview with Hoffman: Stated that a technique 
must meet four criteria: safe, legal, ethical and effective. Benke 
repeatedly emphasized in interviews that any single criteria, 
regardless of order, could exclude a technique. 


**Banks interview with Hoffman:  Stated that the framework 
provides a way of thinking about an interrogation plan. If not 
safe, don’t pursue further; if safe but not legal, do not pursue 
further; if safe and legal, but not ethical, do not pursue further; 
only once these three areas are satisfied do you address 
effective.


Affidavit of Behnke with personal 
knowledge of interview with Hoffman.


 
 
Affidavit of Banks with personal knowledge 
of interview with Hoffman.


133 Behnke told us he could not recall why 
he did not include the “do no harm” 
sentence but did not think its exclusion 
had much significance. Our conclusion is 
that because of the ambivalence within 
the DoD task force members about how 
to define “harm” as it relates to physical 
pain and distress, and the desire by Behnke 
and Banks not to take a hard-and-fast 
position that psychologists in interrogation 
situations can never “do harm” (despite the 
Ethics Code principle), Behnke intentionally 
left out the “do no harm” language.


**PENS Report frequently cites and discusses “Principle A, 
Beneficence and Nonmaleficence” of the APA Ethics Code (See 
PENS Report pp.3-7; HR Binder 5 pp.729-733). The principle 
of nonmaleficence is commonly defined as “do no harm in the 
bioethics arena.”  See, for example: https://medical-dictionary.
thefreedictionary.com/nonmaleficence. Therefore, the PENS 
Report does include discussions of “do no harm.”


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of the PENS Report in Binder 5 
of the HR; https://medical-dictionary.
thefreedictionary.com/nonmaleficence 
provides a common definition of  
nonmaleficence of which the court may 
take judicial notice.


JA1340







40 
False Statements 20170908


Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


134 Critics have argued that Statement 
Three contains a loophole: while the rule 
states that psychologists in interrogation 
support roles cannot use an individual’s 
medical record “to the detriment of the 
individual’s safety and well-being,” it 
does not explicitly bar access to medical 
records or explicitly bar other ways the 
records could be used, such as for creating 
an interrogation strategy.1342 Banks, 
and to a lesser extent James, pushed to 
include this carve out language so that a 
psychologist would have the necessary 
insight to determine whether a legitimate 
interrogation technique (such as providing 
a cooperative detainee with a candy 
bar) might cause health problems (by 
seeing that the detainee was diabetic, for 
instance). Because of these requrests [sic], 
the PENS report allowed this access.


**3/28/2005 policy prohibiting BSCTs from having access to 
detainee medical records – in place prior to when the PENS Task 
Force was convened. (HR Binder 3, pp.978-990)


**HR p.350, quoting Dunivin 10/18/2005 to Levant about 
BSCTs: “BSC Do not have access to med. records” and “Firewall 
between medical unit” (from Levant notes of meeting with 
Dunivin included in HR Binder 5 pp.415-419).


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of official DOD public record/report 
contained within Binder 3 of the HR.


 
Published in the HR as an admission by 
party-opponent.


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of Levant’s notes contained within 
Binder 5 of the HR.


135 Banks thought it might make sense to 
separate the BSCTs because of the “PR risk,” 
but not because he thought the PENS report 
prevented this blurring of relationships to 
occur.1348 Behnke and the APA’s position 
on this issue therefore fit the pattern 
we saw in this investigation regarding 
PENS—positions were taken to please DoD 
based on confidential behind-the-scenes 
discussion and an eye toward PR strategy.


**Email communications that, in addition to public relations, 
address substance and parameters of acceptable activity, e.g., 
email from Behnke to Banks: “Is there a way for the medical 
personnel to alert the interrogators about a condition that would 
render an interrogation unsafe; perhaps a system of ‘red light,’ 
‘yellow light—no sugar,’ or ‘green light,’ that would convey the 
minimum amount of information necessary?” (APA_0061329, 
HR Binder 2 p.50).


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of the Behnke email contained in 
Binder 2 of the HR.


136 Notably, one way to avoid having these 
multiple relationships would be if BSCTs 
were somehow stripped of their clinical 
privileges while deployed. In fact, this very 
possibility was discussed within the Army 
Surgeon General’s office ahead of finalizing 
their BSCT MEDCOM policy in 2006.1349 
The PENS report, however, nipped that 
possibility in the bud, and retained much 
of what BSCTs were already doing without 
adding obstacles to their deployments. It is 
possible that Banks or Dunivin, the leaders 
in drafting the 2006 MEDCOM policy, were 
aware of these discussions and sought to 
forestall this issue with  a positive outcome 
in PENS that did not permit  
this option.


**Martinez-Lopez Report 4/13/2005 (see HR Binder 5 pp.180-
394), reviewed and quoted in HR p.512, finds that: “The BSCT 
personnel were not medically credentialed at GTMO and did not 
provide any medical services in the medical treatment facility” 
(M-L Report p.18-13).


OTSG/MEDCOM Policy Memo 06-029 on Behavioral Science 
Consultation Policy: behavioral science consultants (BSCs) 
defined as “not assigned to clinical practice functions” (policy 
p.4).


http://www.apa.org/independent-review/
binder-5.pdf links to the official website 
of the APA and provides a true and correct 
copy of an official DoD public record/report 
contained within Binder 5 of the HR.


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of  an official DoD public record/report 
contained within Binder 2 of the HR.


137 Statement Four: Barring violations of U.S. law


This statement may raise another loophole 
with its language that psychologists “do 
not engage in behaviors that violate the 
laws of the United States.” At the time, 
narrower definitions of torture prevailed 
through pronouncements from the OLC. 
The head of the OLC at the time of PENS, 
Steven Bradbury, had written a series of 
memos in May 2005 to the CIA permitting 
the continued use of waterboarding 
and other harsh techniques.1351 Thus, 
psychologists could arguably participate in 
waterboarding sessions since they  
did not violate the way the law was 
interpreted at  
the time.


**HR itself indicates that the Justice Department OLC memos 
which would have been applicable to the DoD as well as to the 
CIA had been withdrawn a year prior to PENS TF meeting - HR p. 
153:  “Shortly after [the Washington Post publication on June 13 
2004], Assistant Attorney General for the Office of Legal Counsel 
Jack Goldsmith, withdrew the 2002 and 2003 memoranda 
at issue.” (2003 memo actually withdrawn December 2003 
according to The Terror Presidency.) The 2002 OLC memo was 
specific to the CIA; HR fails to make the distinction.


**HR itself concludes waterboarding not permitted (HR p.305): 
“So while slapping or waterboarding may have been permitted 
under certain OLC pronouncements at the time, it would violate 
assault provisions in the U.S. Code, the Uniform Code of Military 
Justice, or Army Regulation 190-81352. The report does not make 
this point immediately obvious, however.”


PENS Statement Four Incorporation of Restrictive Policies 
and Regulations. 


Published in the HR as an admission by 
party-opponent


 


Published in HR as an admission by party-
opponent.


 
True and Correct PENS Report.


138 Premise to the false statement below: 
Both Behnke and Banks contended that 
the statement referred to all U.S. civil and 
criminal laws as well. So while slapping or 
waterboarding may have been permitted under 
certain OLC pronouncements at the time, it 
would violate assault provisions in the U.S. 
Code, the Uniform Code of Military Justice, or 
Army Regulation 190-8.  


The report does not make this point 
immediately obvious, however.


**Statement Four of the PENS Guidelines (PENS Report p.5, 
HR Binder 5 p.731) states: “Psychologists do not engage in 
behaviors that violate the laws of the United States.”


True and Correct PENS Report.


139 The statement also makes reference 
to, at Wessells’s behest, the Geneva 
Convention Relative to the Treatment of 
Prisoners of War and the U.N. Convention 
Against Torture. But as discussed earlier, 
these provisions are not made binding on 
psychologists in these detainee settings.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


True and Correct PENS Report.
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140 For instance, Banks’s view was that some 
stress positions were “safe” and therefore 
might be properly used as interrogation 
techniques. (He cited the “push up” stress 
position to us as an example.) Similar (sic), 
the PENS report refused to take a position 
on sleep deprivation despite being asked 
to do so. 


**Schlesinger Report 8/24/2004 makes clear restrictive 
policies in place in Iraq beginning 5/13/2004 and in Afghanistan 
since 6/2004; also makes clear that since April 2003, 
interrogation techniques specifically authorized at GTMO did not 
include sleep deprivation, stress positions, or exploiting phobias. 
Schlesinger report referenced HR p.352 FN1640, included in 
Binder 4 pp.23-148 and never analyzed by Hoffman. Report 
incorporated into Statement 4 of PENS guidelines (PENS Report 
p.5, HR Binder 5 p.731).


http://www.apa.org/independent-review/
binder-4.pdf  links to the official website 
of the APA and provides a true and correct 
copy of  an official DoD public record/report 
contained within Binder 4 of the HR. 


141 Whatever organizational or personality 
dynamic led to APA allowing him to play 
this remarkably expansive role, well 
beyond the expected duties of APA Ethics 
Director, the result was a highly permissive 
APA ethics policy based on strategy and 
PR, not ethics analysis.


**PENS Report Based on Ethics Analysis. Official APA Website, Present Sense 
Impression and Admission by Party-
Opponent.


142 Behnke separately emailed Koocher and 
Anton about Halpern’s recommendation 
and again showed that his primary goal 
was to stay completely aligned with DoD. 
After citing to Statement Ten of the report 
on effectiveness, Behnke concluded, 
“which means that if a technique or 
method is not effective, PSYCHOLOGISTS 
SHOULD NOT BE DOING IT.”1411 Behnke 
then stated he was “concerned about 
making an absolute empirical statements,” 
especially since the task force “may not 
have felt entirely comfortable” making 
such a “clear, blanket, statement.”1412 In 
other words, because at least some of the 
DoD members were not ready to agree that 
torture was effective (e.g., Lefever told the 
group that his experience with SERE was 
that waterboarding was often effective 
at getting U.S. soldiers in the program 
to reveal accurate information that was 
supposed to be secret),1413 Behnke wanted 
to block this Board member’s suggestion.


**Behnke interview with Hoffman: Stated no research to support 
the categorical assertion that torture is never effective; as a 
scientific organization APA cannot go beyond the data.


Affidavit of Behnke with personal 
knowledge of interview with Hoffman.


143 This key question was not addressed in 
the PENS report, despite two of the most 
influential participants’ understanding 
its importance. As noted earlier, the draft 
language that referenced “psychological 
distress” was removed, as was a 
serious discussion about what kinds of 
interrogation techniques may be unethical. 
This exchange adds further support to 
the idea that Banks, Behnke, and others 
wanted to avoid addressing thornier issues 
in the PENS report itself and instead defer 
to existing DoD policies and practices at 
the time.


**HR pp.288- “Behnke told Sidley that he believed that the 
statement was removed at Breckler’s behest.


Behnke recalled that Breckler wanted to remove the reference 
to research. Breckler said it was possible that he asked Behnke 
to remove the language, but was unsure. In analyzing the draft 
report language anew with us, however, he stated that the 
8.07 language was inconsistent with the draft statement’s first 
sentence about psychological distress, since Standard 8.07 
specifically dealt with deception in research only and not with 
various types of psychological consultations.” [FN 1285 states:  
“Breckler interview (June 18, 2015). Brandon’s notes from the 
second day of the PENS meetings also appear to corroborate 
Breckler’s thoughts on the use of Standard 8.07. At the top 
of the fourth page of her notes, she wrote “Disingenuous 
paragraph ‘7th’—distress in [research] [does not equal] stress 
in interrogation.” Brandon Notes (undated) (on file with Sidley). 
The note may suggest that the Standard 8.07 standard—which 
bars psychologists from deceiving research participants 
about research that could “cause physical pain or severe 
emotional distress”—is not the same as stress caused during 
an interrogation. Brandon later added to Sidley that the note 
was “an assertion that we have no research on interrogation 
methods that use abusive methods since research can’t use 
such on subjects.” Email from Brandon to Sidley (June 21, 
2015).”


Published in the HR as an admission by 
party-opponent.
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144 Premise to false statement below: The Lewis 
article exchanges illuminate several points. 
First, one day after the PENS report was 
released, the public’s call for specificity was 
apparent. Second, the PENS Report, contrary 
to the Letter to the Editor statement, was 
not a document that provided “strict ethical 
guidelines.”1446 The statement contradicted 
the belief among task force members that 
the report was an “initial step,” especially the 
non-DoD members, who only signed off on 
the report believing more steps were needed. 
It is inaccurate to call an “initial step” in a 
process a product that provided “strict ethical 
guidelines” to psychologists in these settings.


Though Banks believed that using phobias 
would rise to the level of “cruel, inhuman, 
and degrading treatment,” the report does 
not make clear that this is the case. In 
private conversations before and after 
the Lewis article, Banks and Behnke 
recognized the ambiguity in the level of 
psychological distress permitted. A 
statement about “strict ethical guidelines,” 
then, was misleading. Banks also noted the 
need for clear guidance, but it appears he 
did not wish that guidance to come from 
the PENS report.


**PENS Listserv p.16 (HR Binder 5 p.468) in which Banks 
describes his wish for clear guidance from the APA: “I strongly 
concur with most of Dr. Gelles’ comments, especially concerning 
the need for guidance to psychologists providing this type 
of support. In my opinion, there is a great paucity of training 
generally available to psychologists in this area. My main 
interest is in psychology support to DoD organizations, and in 
providing clear guidance to the Army psychologists that I train 
and to whom I provide oversight.”


Also from PENS Listserv p.16 (HR Binder 5 p.468) in which he 
states, “The challenge that I [Banks] see [for PENS TF] is that of 
investigating what legal behavioral is ethical, and then deciding 
howtoestablish standards for that behavior.”


 


http://www.apa.org/independent-review/
binder-5.pdf  links to the official website 
of the APA and provides a true and correct  
copy of the PENS listserv communications 
in Binder 5 of the HR.


145 The principal purpose of PENS—to state 
that psychologists could in fact engage in 
interrogations consistent with the Ethics 
Code—was relegated to the sidelines, 
since any message seen as pro-DoD or 
permissive regarding the involvement 
of psychologists in interrogations was 
deemed bad media strategy in light of 
the intense and quick criticism of PENS. 
And of course, the principal motivation 
for Behnke and other APA officials in 
drafting PENS the way they did—pleasing 
DoD—remained fully concealed. These 
were misleading public statements and 
this was a disingenuous media strategy. 
A document that was intentionally very 
limited, non-specific, and evasive on the 
key issue in order to, principally, please 
DoD, was now described principally as a 
strong anti-torture and pro-human-rights 
document.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


True and Correct PENS Report. 


Official DoD public records/reports.


Official DoD public records/reports.


146 APA also quelled members’ concerns with 
the PENS report by definitively stating that 
certain techniques were banned in the 
report, though this was not  
the case.


**PENS Statement Four Incorporation of Restrictive Policies 
and Regulations.


Policies Distributed at PENS TF.


Other Restrictive DoD Policies.


True and Correct PENS Report 


Official DoD public records/reports.


Official DoD public records/reports.


147 The non-DoD PENS members raised 
additional concerns about the report in 
the days after its release. Behnke tried, 
through himself and Moorehead-Slaughter, 
to alleviate these concerns in an effort 
to salvage the report and task force as a 
whole.


**PENS Report adopted as APA policy on 7/1/2005 (HR pp.313-
314) prior to the non-DoD members listserv discussion of 
concerns (beginning 7/7/2005; HR Binder 5 p.579): no need or 
ability to “salvage” report. 


http://www.apa.org/independent-review/
binder-5.pdf  links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
in Binder 5 of the HR.


148 Whether Newman’s “interests” were 
his alone, or in concert with his wife, is 
of course unclear. But Newman would 
have a clear interest in arguing for 
the presence of BSCTs and the unique 
contributions they make since Dunivin 
was a BSCT psychologist. In addition, 
the substance of Newman’s comments 
underscore the inherent conflict, as 
discuss [sic] previously, of the role of a 
BSCT psychologist on one hand serving as 
a “safety officer,” but on the other hand 
playing a key role in the “effectiveness” 
of an interrogation. Here and during the 
PENS meetings, Newman did not hone 
in on this conflict since he wanted to 
maximize the role that BSCT psychologists 
could play—both because of his wife and 
because of his general outlook at growing 
the profession of psychology.


**Newman interview with Hoffman: Stated he did not believe 
that a conflict actually exists between the psychologist’s role as 
safety officer and helping interrogators maintain a non-abusive, 
humane, rapport-based relationship with detainees to maximize 
the effectiveness of the interrogation procedures as is supported 
by the research on interrogations. 


See Division 19 TF report 11/9/2015 p.24: “The Hoffman Report 
suggests that ‘safe’ and ‘effective’ support to interrogations by 
psychologists is disingenuous because the two cannot coexist. 
For the Hoffman team, it is apparent that ethical interrogations 
are not effective, and effective interrogations are not ethical. 
The implication of this statement is that interrogations involving 
psychologists are either safe or effective, but not both. TF19 
strongly rejects this erroneous conclusion, which is contrary to 
the experience of psychologists who have served in the BSCT 
role.” (Not in Hoffman’s possession at time of Hoffman report.)  


Affidavit of Newman with personal 
knowledge of interview with Hoffman.


 


https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  provides a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists.


Affidavit of Bryson with personal knowledge 
of support for interrogation provided 
by BSCT vis a vis safety officer and 
effectiveness.


149 Also on August 12, Behnke sent a response 
to the mid-July letter from the PHR 
regarding their concerns with the PENS 
report, but only after coordinating and pre-
clearing the response with Banks.


**Customary business practice for APA staff to consult with 
subject matter experts concerning the impact of the application 
of the PENS report guidance recommended for military 
psychologists in the field.


Routine practice of the APA.
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150 Premise to false statements below: The 
document then cited to the casebook project 
as an [sic] another reason to delay any finding 
from the Ethics Committee. And it further 
stated that there were “several provisions in 
the Ethics Code to sanction psychologists” 
who engaged in abusive actions, without 
ever citing any standards in the PENS Report 
(perhaps the document thought of Standard 
3.04, but as discussed before, there is 
flexibility in how this standard is interpreted). 
These assurances of deeper analysis in to 
amending Standard 1.02, however, were 
hollow. 


There is little evidence that Behnke or the 
Ethics Committee ever took concrete steps 
to fully address these concerns over the 
standard until the entire Ethics Code was 
revised by 2010. 


 
 


In fact, Behnke engaged in various delay 
tactics for years after to obstruct efforts to 
amend Standard 1.02, discussed in a later 
section of this report.


 


 
**Both Board and Ethics Committee focused on 1.02 prior to 
2010. https://www.apa.org/news/press/statements/open-letter-
membership.pdf;


https://www.apa.org/news/press/statements/ethics-statement-
torture.pdf


 
 


HR timeline (HR pp.450-461) shows series of actions taken 
by Behnke and the Ethics Committee between 2005-2009; 
Council (with authority to act or not) took no action until 2009 
when it directs the Ethics Committee to recommend a change 
to the Ethics Code, which the Committee did by the next Council 
meeting.


Ethics Committee followed the Council’s 2005 directive to first 
review the problem and make a recommendation and second 
the Council’s 2008 directive to propose revised language to the 
Ethics Code.


https://www.apa.org/ethics/code/august09-council-item.pdf 
(see especially pp. 53-64, PDF pp.11-22)


**Board given complete history of thorough and lengthy review 
Ethics Committee at the request of Council in 2005 leading to 
the revision process undertaken in 2009 via the Council item: 
(https://www.apa.org/ethics/code/august09-council-item.pdf 
) most notably the Ethics Committee Report to Council 2009 
attached as Exhibit 2, pp. 53-64, PDF pp. 11-22)


 
 


HR admits that Ethics Committee responded to Council’s 
8/2005 directive: “Council passed four additional motions: (1) 
an instruction to the Ethics Committee to explore adding human 
rights language in to APA Ethics Code Standard 1.02 (which the 
Ethics Committee completed by late September 2005…)” (HR 
p.334) 


 
 
https://www.apa.org/news/press/
statements/open-letter-membership.pdf;


https://www.apa.org/news/press/
statements/ethics-statement-torture.pdf


Links to the official website of the APA and 
provides true and correct copies of official 
records of APA actions related to Standard 
1.02. 


Published in the HR as admission by party-
opponent.


 


http://www.apa.org/ethics/code/council-
august-2009.aspx


http://www.apa.org/ethics/code/
language-12-15-2009.pdf


http://www.apa.org/ethics/code/standard-
102-background.aspx


https://www.apa.org/ethics/code/august09-
council-item.pdf (see especially pp. 53-64, 
PDF pp. 11-22)


Links to the official website of the APA and 
provides true and correct copies of official 
records of APA actions related to the ethics 
code.


Published in HR as an admission by party-
opponent.


151 Behnke’s discretion comment is revealing. 
It implies that he asked Banks to keep 
secret Behnke’s practice of pre-clearing 
issues and statements with Banks (a 
practice that continued in the years 
ahead, as discussed in later sections 
of this report). The message shows an 
understanding that these kinds of missives 
to Banks were atypical compared to 
messages with others —that he was using 
Banks in a unique way different from other 
task force members. The joint venture 
relationship between Banks, a key DoD 
official, and Behnke is presented plainly 
here (and amplified more in subsequent 
years, as discussed below).


Customary business practice for APA staff to consult with 
subject matter experts concerning the impact of the application 
of the PENS report guidance recommended for military 
psychologists in the field and to assure accuracy of documents 
being drafted for governance member use.


**As a colonel/military psychologist/mid-level DoD employee, 
Banks was not a DoD “official” acting on behalf of the military.


 


APA staff do not make policy or initiate policy positions for the 
Association.


Routine practice of the APA.


 
Routine practice of the DoD. Affidavits of 
Harvey and Taylor with personal knowledge 
as to military protocol, and Affidavits of 
Banks, Dunivin and James.


Affidavit of Strassburger Fox with personal 
knowledge of APA governance and staff 
practices in policy development process.
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152 Ultimately, Behnke did virtually nothing to 
pursue a casebook for years, effectively 
abandoning an essential element of 
his (disingenuous) claim that APA’s 
development of ethical guidance on the 
issue would be a multi-step process. 
Behnke made the argument to us during 
his interviews that a casebook was on 
hold because they lost the subject-matter 
experts from the PENS Task Force and 
because the Council began passing 
resolutions in 2006 that provided more 
specific guidance for psychologists.1587 We 
do not think this is true, since as set out 
below, Behnke was the lead APA strategist 
in attempting to manipulate and water 
down Council resolutions to minimize the 
effect on DoD. The real reason there was 
no casebook is that there was never a 
real desire to create one, because it would 
necessarily create the same problems that 
specificity within the PENS report would 
have had (as APA staff had identified as 
early as December 2004)—drawing a line 
that allowed psychologists substantial 
latitude in supporting interrogations, 
as DoD desired, created substantial PR 
problems. The only solution to this dilemma 
was to keep the guidance non-specific.


**HR p.342 FN 1588 cites Comments and Feedback Requested 
on the Responses of the APA Ethics Committee to Questions, 
Comments, and Vignettes Regarding APA Policy on the Role 
of Psychologists in national Security-Related Activities June 
2011 (hereinafter “Call for Vignettes”): “As explained in the 
[Ethics] Committee’s December 2007 call, the Committee 
deemed it advisable to wait until Council completed its multiyear 
process of developing and refining policies related to the role 
of psychologists in national security-related activities before 
issuing its responses.” (p.1, emphasis added)  https://www.apa.
org/ethics/programs/national-security-comments.pdf


Call for Vignettes incorporates 2008 Policy Resolution that 
lists 20 specifically prohibited techniques which are quoted 
in HR pp.427-428: “…mock executions; water-boarding or 
any other form of simulated drowning or suffocation; sexual 
humiliation; rape; cultural or religious humiliation; exploitation 
of fears, phobias or psychopathology; induced hypothermia; 
the use of psychotropic drugs or mind-altering substances; 
hooding; forced nakedness; stress positions; the use of dogs 
to threaten or intimidate; physical assault including slapping 
or shaking; exposure to extreme heat or cold; threats of harm 
or death; isolation; sensory deprivation and over-stimulation; 
sleep deprivation; or the threatened use of any of the above 
techniques to an individual or to members of an individual’s 
family.”


**Behnke interview with Hoffman: Stated that Council’s ongoing 
work from August 2005 to February 2010 on the issue of 
national security  (see HR pp.334, 373, 380, 426-428, 448, 
460-461) risked making work on a casebook moot until Council 
finished writing resolutions. Believed that casebook should await 
completion of Council’s work.


HR p.398 quoting 9/10/2006 email from Behnke to a 
Washington Monthly journalist: “As I say, in the casebook/
commentary the Ethics Committee will make clear that all such 
techniques are prohibited, and there is no voice in APA to argue 
in favor of such techniques…”    


https://www.apa.org/ethics/programs/
national-security-comments.pdf links to the 
official website of the APA and provides a 
true and correct record of actions taken by 
the Ethics Committee.


 
 


 
Published in the HR as an admission by 
party-opponent.


 


Affidavit of Behnke with personal 
knowledge of interview with Hoffman.


 


Published in the HR as an admission by 
party-opponent.


153 Thus, six years after PENS, the great 
promise of a casebook as the proper means 
of providing specificity and resolving the 
unavoidably (said Behnke) limited nature of 
the PENS report had shrunk to the form of  
a 30-page document, intentionally created 
to avoid any “problems,” which was snuck 
into a corner of the APA website with 
the fervent hope that it would be entirely 
ignored.


**HR p.86 FN 139 references and relies on several commentary 
guidebooks to the Ethics Code with the same vignettes-driven 
format for ethical guidance as that used in the Call for Vignettes.


Published in the HR as an admission by 
party-opponent.


154 Premise to false statement below:  Sidley 
could not fully confirm these suspicions with 
our limited power to examine agencies like 
the CIA. While we observed several aspects 
that supported Arrigo’s theory—the role of 
Newman, the closed nature of the meetings, 
and comments from military members about 
international law or specific techniques—we 
also observed factors that did not. For one, we 
have not unearthed any evidence to support 
the view that other APA staff in the room were 
present to control the DoD members. The most 
vocal APA participants—Newman, Koocher, 
and Behnke—supported the DoD members’ 
position and did not appear to “control” any 
of them; 


as the evidence shows, Behnke was 
essentially following Banks’s lead 
regarding critical portions of the PENS 
report, not vice versa. Second, Banks 
appeared to play a leading role in ensuring 
the PENS report was not specific and did 
not contradict military policies. His role 
contravenes the idea that he or other DoD 
members did not have an influential role 
during the meetings.


 


**3/1/2015 email from Banks to Hoffman: “The most relevant 
document that I used when this support was first instituted, was 
the Army Regulation 190-8, (copied verbatim in the regulatory 
guidance of all uniformed services) which translates the Geneva 
Conventions Relative to the Treatment of POWs and Civilian 
Internees into specific guidance. Although there has certainly 
been a tremendous amount of legal discussion on the status of 
currently held detainees, I have always assumed and taught that 
Common Article Three applies, and that the Uniformed Code of 
Military Justice (which contains punishments for assault and for 
battery) also applied during the period in question. It was always 
a foundation for all of my discussions on this topic, and for all 
the discussions to which I was a party, including those of the 
PENS TF. Here is a link to the AR 190-8.” http://www.apd.army.
mil/pdffiles/r190_8.pdf


HR p.249 FN 1094 quotes from Banks interview with Hoffman: 
“…by the time the PENS process had started, Banks believed 
that everyone at DoD agreed that [Army Regulation] 190-8 
applied. He had directed his teams to follow 190-8 from the 
beginning of his involvement with the War on Terror after 
September 11.”


Arrigo’s archived audiotaped interview transcript 6/26/2005 
describes materials distributed by Banks at PENS meeting 
he had written for his subordinates requiring adherence to 
ethics code; Arrigo states: “they were very, very firm about 
psychologists don’t torture people…so that’s what they want 
to be standard operating procedure.” (Arrigo archives Binder 1 
pp.8-9)


 


https://tinyurl.com/y6m3ay65  provides 
a true and correct copy of Banks email to 
Hoffman.


 


Published in the HR as an admission by 
party-opponent.


 


https://tinyurl.com/y5wat4t8  provides a 
true and correct copy of Arrigo’s present 
sense impression describing the PENS Task 
Force meeting made immediately after the 
meeting.
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155 This was a very large victory for those who 
were focused on growing opportunities 
for employment and influence for 
psychologists, especially compared to 
psychiatrists. By winning the primary 
position with DoD regarding which mental 
health professionals would provide support 
for DoD interrogations, APA cemented its 
position with DoD in a manner that is likely 
to produce substantial employment and 
other financially-beneficial opportunities 
for psychology.


**HR never cites any evidence in support of this statement; 
Role for psychologists in interrogation support was already 
in existence prior to PENS. The PENS Report was used in the 
Medical Command policy (OTSG/MEDCOM Policy Memo 06-
029) only for greater specificity in the utilization of psychologists 
(pp.15-21); the policy also included psychiatrists (pp.12-24). HR 
cites this policy HR pp.223-224 FN 968 and throughout HR pp. 
323-421, and includes it in HR Binder 2 pp.1045-1069.


**HR financial review finds no benefits. HR p.523: “This analysis 
did not reveal any significant or unusual payments to APA from 
DoD…” 


No substantial increase in number of psychologists utilized in 
this role -1,950 psychologists employed by DoD; number of 
operational psychologists has not significantly changed - 50 
over the last decade. (Division 19 TF 11/9/2015 Report pp.34-
35; not in Hoffman’s possession at time of Hoffman report.)  


http://www.apa.org/independent-review/
binder-2.pdf  links to the official website 
of the APA and provides a true and correct 
copy of  an official DoD public record/report 
contained within Binder 2 of the HR.


 


Absence of any identified financial benefits 
in the HR, a report intended to find benefits, 
shows nonoccurrence.


https://www.militarypsych.org/
uploads/8/5/4/5/85456500/tf19_response_
to_the_hoffman_report_div19_excom_
approved.pdf  provides a true and correct 
copy of a Division 19 published market 
report relied upon by military psychologists.


156 APA has always touted its support of the 
McCain Amendment in 2005 as an example 
of its independence from DoD efforts to 
reinforce its stance against torture and 
cruel, inhuman, or degrading treatment. But 
APA’s support came only after it effectively 
received pre-clearance of such support 
from DoD official, Morgan Banks.


Customary business practice for APA staff to consult with 
subject matter experts and/or relevant members of a 
constituency affected by a public stance of the Association prior 
to taking that stance.


**HR (p.353) admits that Behnke’s expressed interest in 
supporting the McCain Amendment (10/19/2005) precedes 
his 10/21/2005) email communication to Banks about the 
amendment: “ The Physicians for Human Rights (“PHR”) 
approached APA for its support of the McCain Amendment on 
October 19, 2005….Behnke saw this as an opportunity to give 
APA a strong talking point with its critics on the interrogations 
issue, likely without causing any damage to DoD: “If APA 
endorsed, I think that could be enormously helpful in addressing 
concerns of some of the individuals/groups who have been 
intensely interested in the PENS report.”


See also 2/9/2005 email from Behnke to Kelly regarding 
meeting with SASC staff offering APA as a resource “in the 
ethical aspects of interrogations (such as at Abu Ghraib and 
Guantanamo Bay)”. (APA_0129061, HR Binder 2 p.1352)


Routine practice of the APA. 
 
 


Published in the HR as an admission by 
party-opponent.


 


http://www.apa.org/independent-review/
binder-2.pdf links to the official website 
of the APA and provides a true and correct 
copy of  Behnke’s email within Binder 2 of 
the HR.


157 Premise to false statement below:  Meanwhile, 
Behnke was closely collaborating with Banks 
and Dunivin on virtually every aspect of 
Behnke’s work relating to the interrogation 
issue, especially with regard to official 
statements by Behnke or APA to the media, 
APA members, or prominent critics. As part of 
the growing partnership, Banks and Dunivin 
brought Behnke into the newly-created DoD 
training program for BSCT psychologists at 
Fort Huachuca, Arizona as a paid instructor… . 
DoD paid Behnke for these trainings, although 
Behnke said that the payments went to APA 
(less reimbursement to Behnke for travel 
expenses), and were used by the Ethics Office 
for educational purposes.


…And in fact, it appears that APA’s Board 
was never made aware of his participation, 
his status as a DoD contractor, or these 
payments from DoD to APA.


 


**10/4/13 Honaker email to a member (Treptow), copied to 
Anderson and forwarded by Honaker to the Board, listing all DoD 
funded APA activities including two ethics training courses to 
military psychologists. (Email provided to Hoffman by Honaker 
following Honaker interview and prior to HR completion.) 


 


https://tinyurl.com/y3p6qbnn  provides a 
true and correct copy of Honakers’ email.


158 Premise to false statement below: This single 
exchange reveals clearly that Behnke viewed 
Banks as a partner in their joint enterprise 
of coordinating APA and DoD policy and 
messaging on interrogations. Behnke both 
shared a presumably private communication 
from a high-ranking APA governance member 
with DoD personnel, and relied on Banks, as 
an advisor in DoD, to assist him in crafting a 
mutually acceptable response. 


…it is clear from the “Eyes Only” subject 
line that Behnke purposely concealed his 
consultation with Banks from Brehm and 
other APA governance members, keeping 
secret the strategy of close coordination he 
intended to pursue.


 


Customary business practice for staff consulting a subject 
matter expert to answer questions posed by the president in 
order to respond with accurate information and to restrict the 
distribution of the president’s question. 


**Behnke interview with Hoffman: Both agreed nothing in the 
email was confidential but did not want the president’s question 
distributed any further.


 


Routine practice of the APA.


Affidavit of Behmke with personal 
knowledge of the interview with Hoffman.
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159 Premise to false statement below: In May of 
2006, the American Psychiatric Association 
(“ApA”) released a position statement on 
psychiatrists’ participation in the interrogation 
of detainees, concluding that “[n]o psychiatrist 
should participate directly in the interrogation 
of persons held in custody by military or 
civilian investigative or law enforcement 
authorities.”1701 


In yet another instance in which Behnke 
showed that his primary goal in developing 
APA messaging was to support DoD’s policy 
goals, Behnke and Kelly sent a description 
of the statement to Banks and asked if there 
was “anything on your end you can share in 
the way of a reaction or what it might mean 
for conducting business.” Banks responded 
that he thought the ApA’s position was “poorly 
informed on several issues” and “inaccurate 
in [its] depiction of several facts.” Behnke 
encouraged the group to review the statement 
itself and then speak again.1702 It is clear that 
Behnke was aware that the positions taken by 
professional associations, including APA, had 
a direct impact on DoD policy decisions, and 
that he was motivated to ensure that APA did 
nothing to interfere with DoD’s preferred mode 
of “conducting business.”


**Customary business practice for APA staff to consult with 
subject matter experts to assure the accuracy of APA’s public 
statements concerning APA policy, including staff’s responsibility 
to be aware of other professional association positions and how 
they might impact policy or position statements promulgated 
by APA.


Routine practice of the APA.


160 It is clear from Behnke’s broad outreach 
to his contacts in DoD that he was 
concerned about the public backlash to 
Winkenwerder’s comments regarding 
DoD’s preference for using psychologists, 
and that he wanted to ensure that his 
partners in DoD had sufficient opportunity 
to guide his response on behalf of APA in 
a way that coordinated with DoD’s policy 
preferences.


**Customary business practice for APA staff to consult with 
subject matter experts to assure the accuracy of APA’s public 
statements concerning APA policy.


Routine practice of the APA.


161 Premise to false statement below: On the 
next day, June 12, James agreed to speak to 
Council and Behnke responded that “in my 
opinion this is EXACTLY what we need. I am 
going to work with Rhea Farberman, Olivia 
[Moorehead-Slaughter], Norman [Anderson] 
and Gerry [Koocher] to develop a strategy for 
Council. Things are getting pretty hot around 
here. I’ll keep you posted at each step along 
the way.”1715 Behnke’s discussions with 
James, Dunivin, and Banks demonstrate that, 
once again, in the face of growing criticism, 
Behnke reached out to trusted contacts in DoD 
for their confidential advice, and worked in a 
partnership with them to craft APA’s media and 
policy strategy in a manner consistent with 
their guidance.


Behnke continually shared APA’s 
confidential internal discussions and 
strategy with his DoD contacts, and relied 
on them to help him direct future APA 
strategy discussions.


**Email communications HR cites (p.366) concerning James 
speaking at Council meeting neither marked “confidential” nor 
from an executive session of the Board. (APA_0060321, HR 
Binder 1 pp.1476-1478)


http://www.apa.org/independent-review/
binder-1.pdf  links to the official website 
of the APA and provides true and correct 
copy of emails contained within Binder 1 
of the HR.


Affidavit of Behnke re: sharing confidential 
information.


162 Brehm agreed that James would be an 
“excellent speaker” and urged the group 
to invite him to present at Council.1718 This 
interaction is but one example of Behnke’s 
successful manipulation of internal APA 
strategy in a way that conformed to 
the mutual goals he developed with his 
partners in DoD.


**Customary business practice for APA staff to make 
recommendations to Association officials, but officials have 
decision-making authority whether to accept recommendations


Routine practice of the APA.
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163 Premise to false statement below: When 
AMA released its position statement on June 
12, 2006, Behnke immediately turned to 
Banks as his consultant in developing APA’s 
response, contacting him several times the 
following day for his thoughts and comments 
on the statements Behnke was making on 
behalf of APA. On June 13, Behnke asked 
Banks for his reaction to an analysis he had 
prepared of the similarities between the APA 
and AMA positions,1719 an approach which 
Banks had himself suggested only days 
earlier. On the same day, Banks approved 
Behnke’s statement to a reporter emphasizing 
that “the American Medical Association has 
used precisely the same ethical analysis to 
determine the manner in which physicians 
may participate in interrogations,” which 
Behnke described as “our basic position, 
that we’ll elaborate.” Banks agreed that “[t]
he basic talking point is that we and the AMA 
are in virtually complete agreement.”1720 Also 
on June 13, Behnke forwarded to Banks his 
response to a member’s criticisms, which 
reiterated the precise match between the APA 
and AMA positions, again asking for Banks’s 
thoughts on how he had framed the response. 
Banks commiserated with Behnke regarding 
the frustration of responding to continued 
attacks, and offered suggested language 
for Behnke to use in future responses that 
emphasized the close alignment between the 
APA and AMA positions.1721


These messages demonstrate that Behnke 
and Banks saw themselves as part of 
a unified team developing APA’s public 
relations strategy in a way that supported 
DoD’s continued use of psychologists in 
interrogation roles. Behnke continued to 
share APA’s media strategies, presumably 
intended to be confidential, with his 
advisors in the DoD, and to implement 
the suggestions of those advisors in his 
statements on behalf of APA.


 
 
 


Customary business practice that staff rely on subject matter 
experts during their work and are attentive to how the 
Association’s work will be reported out to the public.


**Task Force charge from Board to address whether APA has 
“responded strongly enough to media accounts of activities 
that have occurred at Abu Ghraib and Guantanamo Bay.” (See 
APA_0058508, referenced in HR p.214 FN 923 and included in 
HR Binder 1 p. 1405.)


**7/18/2015 letter to Behnke from Woolf: “I am struck with how 
efforts to navigate complex policy waters become characterized 
(in HR) as ‘collusion’ or ‘manipulations.’ I have drafted university 
policies as well as written book chapters, articles, etc. with 
others. It is a back and forth collaborative process to get it 
right… The report doesn’t really understand the back-and-forth 
nature of all of our work as we endeavored to draft the best 
possible resolution.” (Not in Hoffman’s possession at time of 
report; on file with Plaintiffs’ attorney.)  


PENS listserv discussion pp.79-80 (HR Binder 5 pp.531-532): 
Moorehead-Slaughter writes: “Jean Maria poses the very 
important question of what public statements APA ought to 
make; these will be an important part of our discussions on 
what the finalproduct should look like.”


 
 
Routine practice of the APA.


http://www.apa.org/independent-review/
binder-1.pdf links to the official website 
of the APA and provides a true and 
correct copy of Board charge to task force 
contained within Binder 1 of the HR. 


https://tinyurl.com/y2raxte3  Letter from 
Woolf concerning her present sense 
impressions of the Report


 
 
 


http://www.apa.org/independent-review/
binder-5.pdf  links to the official website 
of the APA and provides a true and correct 
copy of the PENS listserv communications 
contained within Binder 5 of the HR.


164 The points developed by Behnke and 
Farberman demonstrate that they were 
highly attuned to the defenses Banks and 
other military psychologists had been 
offering for years. Whether APA turned 
to DoD for assistance or, more rarely, DoD 
turned to APA,  
the evidence clearly shows that APA and 
DoD worked as partners to ensure that they 
presented a unified public message.


**Customary business practice for APA staff to work with 
individual or groups of constituent psychologists when its help 
and expertise is requested, not working for or on behalf of the 
organization (e.g., DoD) for which the constituent psychologists 
work.  


Routine practice of the APA.
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165 Premise to false statement below: It is clear 
that during this period, Behnke saw himself, 
and APA, as teammates with Banks, Dunivin, 
and DoD. He continually turned to his partners 
in DoD to closely coordinate strategy and 
policy in direct opposition to peace and social 
justice critics, …


…and he shaped APA’s message in a way 
that suited the military’s needs.


**7/11/2006 email to Behnke from President of Peace 
Psychology Division (APA Division 48): “…I really appreciate 
all your work on this issue. You are clearly going above and 
beyond…”


**1/17/2007 email to Behnke from Woolf (now Past President 
of Peace Psychology Division):  “If you meet with Neil, you may 
want to not only communicate the number of hours we spent 
networking/ working but how each of these contacts often 
resulted in very useful changes to the resolution. It was a very 
interactive and dynamic process.”  


**1/28/2007 email to Behnke from Woolf: “…you are dancing as 
fast as you can to help folks but uninformed critics are wanting 
to lock you up…”


HR included access and review of all APA staff emails, including 
any deleted emails still on the server-- Hoffman hired a forensic 
team to image the hard drives of all APA staff http://ldiscovery.
com/ including any previously deleted email. (Raben email 
communication to staff 2/5/15).


7/18/2015 letter to Behnke from Woolf: “I am struck with how 
efforts to navigate complex policy waters become characterized 
(in HR) as ‘collusion’ or ‘manipulations.’ I have drafted university 
policies as well as written book chapters, articles, etc. with 
others. It is a back and forth collaborative process to get it 
right… The report doesn’t really understand the back-and-forth 
nature of all of our work as we endeavored to draft the best 
possible resolution.” (Not in Hoffman’s possession at time of 
report; on file with Plaintiffs’ attorney.)  


 
 


https://tinyurl.com/y4qf4x22  provides 
a true and correct copy of the email to 
Behnke.


 
https://tinyurl.com/y4qf4x22  provides 
a true and correct copy of the email to 
Behnke.


https://tinyurl.com/y4qf4x22  provides 
a true and correct copy of the email to 
Behnke.


https://tinyurl.com/yylzbmue  provides a 
true and correct copy of Raben email.


https://tinyurl.com/y2raxte3  Letter from 
Woolf concerning her present sense 
impressions of the Report


166 Premise to false statement below:  C. 
Manipulation of the August 2006 Council 
Meeting: June 2006 - August 2006…. 
Having reached out to Banks and Dunivin 
for guidance, Behnke emailed Van Hoorn 
and Okorodudu on June 22, stating that the 
“climate may have changed,” and suggesting 
that their original plan for expedited treatment 
of their resolution now made sense, such that 
the resolution would go before the Council in 
August.1739 Behnke claimed in a later email 
to them that the “changing climate” referred 
to “the attention that the Council was giving 
to this issue and the Board’s desire to ensure 
that Council has the opportunity to discuss this 
issue when it meets at Convention.”1740 But the 
emails leading up to this exchange show that, 
in fact….


Behnke had become concerned that more 
aggressive action by Council—including 
a potential prohibition on psychologists 
being involved in interrogations at 
Guantanamo—was become increasingly 
likely, and that it was strategically 
important to provide a more moderate 
alternative that would keep DoD officials 
happy (by not requiring any change) 
while appearing sufficiently “pro human 
rights” so that peace psychologists would 
also be satisfied. As an additional step 
in pursuing this strategy, Behnke sought 
to co-opt the Division 48 proponents by 
adding representatives from the military 
psychology division, Division 19, to the 
team.


**Customary business practice for staff to work to find middle 
ground for agreement between multiple constituencies with 
competing perspectives.


Routine practice of the APA.
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167 Wanting to maximize the appearance that 
this was purely a Division 48 resolution, 
and not one managed and watered down 
by him, Behnke suggested a response that 
acknowledged contact with APA staff, 
but falsely implied that the contact was 
merely procedural: “The Movers would 
like to move the Resolution forward as 
expeditiously as possible, and have asked 
staff to indicate what mechanisms are 
available to get the Resolution before 
Council at the earliest date.”


Customary business practice for staff to work to enable the 
movers of a Council motion to enlist the broadest range of support 
to maximize the likelihood of adoption. 


**See 7/18/2015 letter from Woolf, Past-President for Peace 
Psychology Division (APA Division 48): to Behnke: “Within APA, I 
have volunteered on a number of Education Directorate projects 
related to diversity and international issues. Staff members 
always served as a resource and provided feedback. Regardless, 
the final product has always been attributed to the Task Force 
members and not staff. Hence I was angered to read: ‘Wanting 
to maximize the appearance that this was purely a Division 48 
resolution, and not one managed and watered down by him, 
Behnke suggested a response that acknowledged contact 
with APA staff, but falsely implied that the contact was merely 
procedural.’ The evidence for this claim? It was your email 
where you wrote: ‘The Movers would like to move the Resolution 
forward as expeditiously as possible, and have asked staff to 
indicate what mechanisms are available to get the Resolution 
before Council at the earliest date.’ I remain clueless as to how 
they achieved their conclusion based on your simple email, even 
more confusing as it is taken out of context.” (Not in Hoffman’s 
possession at time of report; on file with Plaintiffs’ attorney.)


Routine practice of the APA.


 
 
https://tinyurl.com/y2raxte3  Letter from 
Woolf concerning her present sense 
impressions of the Report.


168 Behnke privately shared with Koocher his 
strategic thinking behind the intentional 
effort to falsely make the resolution 
appear to be a Division 48-only effort, and 
the danger that without this moderate 
alternative, much worse resolutions may 
have thrived.


**Prior communication from Behnke to Benjamin, Moorehead-
Slaughter and Halderman (HR p.372) encouraging collaboration 
with other Divisions: “Behnke said that they should strongly 
encourage Van Hoorn and Okorodudu to “reach out and work with 
Division 19 to fashion wording for the final Resolution.” Behnke 
said that he and the Ethics Office would be “happy to facilitate 
this process.”


**8/12/2007 email from Van Hoorn to Behnke (HR p.422): “On 
August 12, 2007, July Van Hoorn reached out to Behnke to 
inform him that the various groups, including Division 19 had 
been working together to develop amendments that they can all 
support, and that they were in agreement as to almost all of the 
amendments. She asked Behnke if he would like to be the point 
person to facilitate a meeting between the different groups so that 
they could reach a consensus before the COR meeting.”  


See 7/18/2015 letter from Woolf, Past-President for the Peace 
Psychology Division (APA Division 48) to Behnke: “The Report 
states, ‘On March 19, Behnke emailed Woolf, Van Hoorn, and 
Okorodudu and began efforts to form a partnership with them 
for the purpose of influencing the language of their resolution.’ 
Actually, it was your job to contact us! I can only surmise that 
Hoffman and Associates know nothing about the legislative 
process within APA.” (Not in Hoffman’s possession at time of 
report; on file with Plaintiffs’ attorney.)


Publication in the HR as an admission by 
party-opponent.


Publication in the HR as an admission by 
party-opponent.


 
 


https://tinyurl.com/y2raxte3  Letter from 
Woolf concerning her present sense 
impressions of the Report


169 Behnke also plotted to arrange a controlled, 
well-staged speech from a DoD official who 
would send a message to the Council about 
the humane treatment of detainees.


**Customary practice for staff to seek out and recommend 
resources to the governance leadership of the Association, such 
as Surgeon General of the Army Kiley. 


Routine practice of the APA.


170 In a shift in DoD policy more than a year after 
the release of the PENS report, it appears 
that the military began to exclude BSCTs from 
discussions of detainee medical records, 
thus prompting Kennedy’s request for a 
consultation.”


**3/28/2005 policy prohibiting BSCTs from having access to 
detainee medical records – in place prior to when the PENS Task 
Force was convened. (HR Binder 3, pp.978-990)


 
 
 
HR p.350, quoting Dunivin 10/18/2005 to Levant about BSCTs: 
“BSC Do not have access to med. records” and “Firewall 
between medical unit”. (from Levant notes of meeting with 
Dunivin included in HR Binder 5 pp.415-419.)


 
 


Kennedy’s 10/25/2007 email request to Behnke for an ethics 
consultation was prompted by a question about the interpretation 
of the PENS report as it could apply to local procedures at 
Guantanamo. (APA_0061329, HR Binder 2 p.52)


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of official DOD public record/report 
contained within Binder 3 of the HR. 


Published in the HR as an admission by 
party-opponent. 
http://www.apa.org/independent-review/
binder-5.pdf 
links to the official website of the APA and 
provides a true and correct copy of Levant’s 
notes contained within Binder 5 of the HR.


http://www.apa.org/independent-review/
binder-2.pdf 
links to the official website of the APA and 
provides a true and correct copy  of email 
from Kennedy to Behnke within Binder 2 
of the HR.


171 Premise to false statement below: Behnke’s 
concern that he could not fully address 
Hoofman’s concerns during his scheduled visit 
to Guantanamo is yet another demonstration 
of the shallow nature of the trip and its true 
public relations purpose….


Behnke’s message to Hoofman was 
entirely disingenuous: because it was not 
at all clear that the trip was “designed” to 
focus on health care; rather, such a focus 
was consistent with the post-hoc public 
relations strategy devised by Banks only 
days earlier.


 


 
**HR cites as justification for concluding Behnke’s message is 
“disingenuous” the very email exchange (HR p.384 FN 1796) 
with Hoofman 11/1-8/2006 in which Behnke specifies the 
reasons a consultation would not be appropriate (traveling with 
others not conducive to confidential ethics consultation and 
time insufficient for adequate consultation). (APA_0062933, HR 
Binder 2 pp.120-124)


 
 


http://www.apa.org/independent-review/
binder-2.pdf 
links to the official website of the APA and 
provides a true and correct copy of email 
exchange between Behnke and Hoofman 
within Binder 2 of the HR.
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172 Premise to false statement below: Behnke’s 
interactions with Banks and Dunivin in the 
weeks before his visit to Guantanamo clearly 
demonstrate a direct line from DoD’s advice 
to APA’s actions; Behnke consistently turned 
to his advisors in the DOD for direction and 
then implemented the strategies and actions 
advised by them. (p.385)


Thus, Behnke continually coordinated 
with his DoD contacts to ensure that APA’s 
messaging was sufficiently nuanced to 
align with DoD’s preferred policy positions 
in a way that would not limit DoD’s ability 
to use psychologists in ways that were the 
most helpful or efficient. (p.386)


 
**Behnke and DoD psychologists not in agreement about the 
application of PENS guidelines, e.g., see disagreement about 
BSCT access to detainee medical information (HR pp.303-304) 


 


Published in the HR as an admission by 
party-opponent.


173 Premise to false statement below: In early 
January 2007, Behnke and Banks worked to 
schedule a visit to Guantanamo for the coming 
March to consult with Hoofman on the ethical 
issues she had raised the previous October.1811 
However, by the end of the month, Behnke 
informed Banks that there had been attempts 
to “get the Board to say that no one in APA 
leadership will travel to Guantanamo,” and that 
even though his supervisor (Mike Honaker) 
gave him permission to go to GTMO, it was 
possible that the trip may not happen.1812 


Behnke’s revelation of confidential 
information regarding internal Board 
discussions is yet another demonstration 
that he had come to see himself and APA 
as aligned with Banks and DoD in a joint 
enterprise.


 
 


 


**Email communication indicates that Behnke’s information 
comes from outside of the Board and is about the Board, not 
confidential Board discussion from the Board (APA_0063265, HR 
Binder 2 p.133). 


 
 


 


http://www.apa.org/independent-review/
binder-2.pdf 
links to the official website of the APA and 
provides a true and correct copy  of email 
exchange between Behnke and Hoofman 
within Binder 2 of the HR.


Affidavit of Behnke re: sharing confidential 
information.


174 As further evidence that Behnke had 
become more closely aligned with DoD 
than with the APA Board, Behnke began 
managing a communication strategy with 
Banks in an effort to manipulate the Board 
into approving his visit to Guantanamo. 
Behnke reached out to Hoofman to see 
if she could draft an invitation letter 
directed to him that stated specifically: (1) 
current DoD policy explicitly references 
the PENS report and the request was for a 
consultation on the application of the PENS 
report and other relevant APA positions; 
(2) the purpose of the consultation was to 
discuss how psychologists could remain 
within the proper, ethical bounds of their 
work; and (3) on-site consultation was 
requested out of necessity.


**Customary business practice for APA staff to help members 
make appropriate requests (in this instance for an ethics 
consultation) to the organization and/or its Board. 


Routine practice of the APA.


175 Premise to false statement below:  The next 
day, Banks wrote to Behnke that he hoped 
the process had not been “too destructive,” 
to which Behnke responded: “Morgan, you 
know the enormous respect I have for you and 
your work. Nothing could diminish that, nor 
my commitment to continue to support all of 
your efforts, and the efforts of the great men 
and women who protect our country and our 
freedoms.”1821


This show of support is yet another 
example of the strong personal friendship 
between Behnke and Banks that served 
as a foundation for their joint efforts to 
shape APA and DoD policy in a mutually 
reinforcing manner.


 
 
 
 


**Benhke’s descriptions of his being motivated by the centrality 
of ethics in complex areas of psychological practice. See HR 
p.200 for email drafted by Behnke in preparation for 7/20/2004 
meeting related to interrogations (APA_0058094, HR Binder 1 
pp.1401-1402).  
 
 


**See also 6/7/2005 email from Behnke to Moorehouse-
Slaughter and Koocher, copied to a number of APA staff, in 
preparation for a meeting – again emphasizing the centrality of 
ethics (APA_0027134, HR Binder 1 p.729). 


 
 


 
 


Published in the HR as an admission by 
party-opponent. 
http://www.apa.org/independent-review/
binder-1.pdf 
links to the official website of the APA 
and provides a true and correct copy of 
Behnke’s outline of remarks contained 
within Binder 1 of the HR.


http://www.apa.org/independent-review/
binder-1.pdf 
links to the official website of the APA 
and provides a true and correct copy of 
Behnke’s email contained within Binder 1 
of the HR.


176 The discussions demonstrate that Behnke 
was highly attuned to the way that APA’s 
public message could affect military 
activities, and that he was motivated 
to ensure that APA did not hinder the 
military’s mission in any way.


**HR admits Behnke’s #1 goal, HR p.200:  to “identify the ethical 
issues that arise in the use of psychology or psychological 
techniques in national security-related investigations.”


Published in the HR as an admission by 
party-opponent.
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177 Behnke’s discussion with Levine and 
comments to Levant, Koocher, and Banks 
demonstrate that he was becoming 
more defensive and paranoid regarding 
media criticisms of APA and military 
psychologists. From this point forward, 
he increasingly turned to his partners and 
friends in DoD to craft a unified response 
to critics and to ensure that the APA 
and military media strategies aligned in 
message and theme.


**Behnke’s efforts to respond to Levine’s criticisms. 7/9/2006 
email to Koocher and Levant with copies to Farberman and 
Gilfoyle (portions quoted on HR p.389): that he had “been 
forceful but tried to stay professional and focused, with the 
ultimate goal of conveying that we have clear and thoughtful 
responses to all the criticisms being made of our position and 
our process.” (APA_0061056, HR Binder 2 p.28).


http://www.apa.org/independent-review/
binder-2.pdf  links to the official website 
of the APA and provides a true and correct 
copy of Behnke’s email within Binder 2 of 
the HR.


178 As Banks’s flippant comment regarding 
safety demonstrates, DoD’s “framing” 
rested on using public safety and the fear 
of future attacks as a public relations 
tool. His comments also demonstrate that 
he spoke not only on behalf of himself, 
but also as an authoritative voice on how 
to construe DoD policy. Indeed, it seems 
likely that Behnke viewed Banks as a 
critical touchstone in DoD, given Banks’s 
connections to highly-ranked individuals in 
the medical and operational commands.


**Banks consistently believed safety was a key issue for the use 
of psychologists in interrogation support. See PENS listserv p.42 
(HR Binder 5, p.494): “ I am very confident that my psychologists 
provide a very effective safety mechanism during these 
operations.” 


Banks does not speak for DoD. 6/1/2015 email from Banks to 
Hoffman: “At no time were any of my comments, as someone 
who understands DoD and Operational Psychology fairly well, 
more than my personal opinions.”


http://www.apa.org/independent-review/
binder-5.pdf 
links to the official website of the APA and 
provides a true and correct copy  of the 
PENS listserv communications within Binder 
5 of the HR.


https://tinyurl.com/y4xartno  provides a 
true and correct copy of the Banks email to 
Hoffman.


179 Banks’s response shows the close 
collaboration and joint purpose  
between APA and DoD on the vital 
issue of psychologists’ involvement in 
interrogations.


**PENS Listserv p.16 (HR Binder 5 p.468) in which Banks 
describes his motivation that is contrary to the agenda Hoffman 
stated: “I strongly concur with most of Dr. Gelles’ comments, 
especially concerning the need for guidance to psychologists 
providing this type of support. In my opinion, there is a great 
paucity of training generally available to psychologists in 
this area. My main interest is in psychology support to DoD 
organizations, and in providing clear guidance to the Army 
psychologists that I train and to whom I provide oversight.”


Banks does not speak for DoD. 6/1/2015 email from Banks to 
Hoffman: “At no time were any of my comments, as someone 
who understands DoD and Operational Psychology fairly well, 
more than my personal opinions.”


**6/1/2015 email from Banks to Hoffman: “Concerning the 
specific role of psychologists, and in order to prevent them from 
being pressured to act in an inappropriate way, I needed to 
accomplish the following:


a.  Establish clear legal and ethical guidelines for psychologists 
in this role.


b.  Develop a training program for psychologists and enforce 
those established standards.


c.  Establish the role within DoD such that they could influence 
the process and mission of detention and interrogation activities.


The PENS report provided the ethical guidance that we needed. 
It was not remotely sufficient, but having the help of APA as 
we were establishing training standards really was critical to 
helping us make sure we were establishing standards that 
would last, and be open to public scrutiny. We made sure that 
the AMEDD policy was open to the public, and we encouraged 
critical feedback on it. We certainly would have developed 
ethical guidance if APA had not stood up and helped, but I 
cannot fathom how that would have been a good idea or 
beneficial to anyone. As we worked to develop the policy and 
the training program, we relied on as many subject matter 
experts as possible. This included (and continues to include) 
cultural experts, legal advisors with extensive intelligence 
and military experience, psychologists who had performed 
the mission, experts in detention and in interrogation, and 
experts in professional ethics. This was true at every level in 
which I participated.  The Army Surgeons General with whom 
I worked were adamant that we adhere to the highest ethical 
standards.  (That would be the first thing and the last thing out 
of LTG Schoomaker’s mouth every time I briefed him.) As you 
would expect, the Surgeons General have senior medical ethics 
counselors, and they were always involved in helping us make 
sure we were on solid ground at each step. Our link with APA 
helped make sure that we were able to add the unique viewpoint 
of psychology ethics to that of medical and legal ethics.”


http://www.apa.org/independent-review/
binder-5.pdf 
links to the official website of the APA and 
provides a true and correct copy of the 
PENS listserv communications within Binder 
5 of the HR.


 


https://tinyurl.com/y4xartno  in the 2nd 
entry. provides a true and correct copy of 
Banks’s email to Hoffman.


 


https://tinyurl.com/y4xartno  provides a 
true and correct copy of Banks’s email to 
Hoffman.
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180 It is clear that Behnke and Banks were, 
by this point, acting as a true partnership: 
not only did Behnke lean on Banks for 
guidance, but Banks also requested advice 
and assistance from Behnke in drafting 
statements and talking points for DoD. 
Moreover, it  
is clear that the partnership was not just 
between  
the two men, but rather their respective 
entities as well. Banks’s message 
revealed a direct line between him and the 
commander of Guantanamo, and asked that 
Behnke assist him in drafting a statement 
in defense of DoD that was specifically 
requested by  
the DoD commander.


**Customary business practice for military staff officers to seek 
the best information available to address senior leader’s concern 
by going to a subject matter expert, in this case an expert in 
ethics for psychologists. 


Routine practice of the military.


181 Premise to false statement below:  Upon 
receiving Behnke’s proposed response, Banks 
responded that the draft was “[f]antastic” and 
asked “[a]s we figure out what the admiral 
wants, can I give you credit, or is this ‘d1eep 
bacground’ [sic]?” Behnke replied that it 
was “probably best to keep me on deep 
background, at least for the moment. . . . Let’s 
see what the admiral wants, and then we can 
refine if need be.”1846 Banks commented that 
he “plan[s] on using [the draft], and [doesn’t] 
like to plagiarize,” and Behnke responded: 
“Well Morgan, it may be my words, but it’s 
all yours conceptually.”1847 The coordination 
between Behnke and Banks to keep Behnke’s 
role concealed echoes their maneuvering 
to keep hidden Banks’s guiding hand in 
statements Behnke made on behalf of APA. 
Behnke and Banks acted as teammates in 
their efforts to shape APA and DoD messaging, 
but in many ways they were “silent” partners: 
Behnke and Banks ensured that the joint effort 
was concealed from their respective entities, 
and that it appeared to APA and DoD leaders 
that each was acting independently on behalf 
of his own organization. 


This exchange is yet another indication that 
an important part of the collaboration was 
concealing the shared effort from anybody 
not directly involved in the partnership.


 


 
 
**Behnke interview with Hoffman: Described intensely 
controversial nature of the whole process including emotional 
personal attacks he had received. (See HR p.72 describing “the 
incredible intensity of the anger, personal attacks, and highly 
aggressive statements that have emanated from both sides of 
the debate...”) Behnke working to keep focus on substantive 
issues, not on his role that had become a distraction. 


 
 


 


Affidavit of Behnke with personal 
knowledge of interview with Hoffman.


182 Behnke’s request to Dunivin is another 
example of his pattern of bringing in 
his teammates in DoD to give guidance 
regarding APA’s public statements. Notably, 
Behnke did not have a habit of engaging 
in broad outreach: Sidley has found no 
evidence that Behnke would regularly 
contact individuals aligned with peace 
psychology for their input regarding 
APA’s position statements, and there is no 
evidence that he reached out to a human 
rights lawyer in this case. Rather, Behnke 
consistently consulted with only his 
partners at DoD for feedback and advice on 
the statements APA would make.


**Behnke correspondence with Rubenstein, Woolf, Wagner, and 
others from the Peace Psychology community showing his broad 
outreach, all provided in 6/12/2015 email to Hoffman. 


**7/11/2006 email to Behnke from President Woolf of the Peace 
Psychology Division (APA Division 48): “…I really appreciate 
all your work on this issue. You are clearly going above and 
beyond…”


**1/17/2007 email to Behnke from Woolf (now Past President):  
“If you meet with Neil, you may want to not only communicate 
the number of hours we spent networking/ working but how 
each of these contacts often resulted in very useful changes to 
the resolution. It was a very interactive and dynamic process.”  


1/28/2007 email to Behnke from Woolf: “…you are dancing as 
fast as you can to help folks but uninformed critics are wanting 
to lock you up…”


HR included access and review of all APA staff emails, including 
any deleted emails still on the server-- Hoffman hired a forensic 
team to image the hard drives of all APA staff http://ldiscovery.
com/ including any previously deleted email. (Raben email 
communication to staff 2/5/15).


https://tinyurl.com/yyytms9r  provides a 
true and correct copy of Behnke’s email 
(with attachments) to Hofffman.”  


 https://tinyurl.com/y4qf4x22  provides a 
true and correct copy of now Past President 
of Peace Psychology’s email. 


 https://tinyurl.com/y4qf4x22  provides a 
true and correct copy of now Past President 
of Peace Psychology’s email. 
 


https://tinyurl.com/y4qf4x22  provides 
a true and correct copy of the email to 
Behnke.


https://tinyurl.com/yylzbmue  provides a 
true and correct copy of Raben’s email.


183 At this point, Behnke and Banks began 
to become more guarded in their 
conversations, instructing one another to 
destroy records of their communications.


Hoffman hired a forensic team to image the hard drives of all 
APA staff http://ldiscovery.com/ including any previously deleted 
email. (Raben email communication to staff 2/5/15).


**Behnke placed any deleted emails except one into a deleted 
email archive retained on the APA server. HR draws inference 
that they had destroyed emails and makes no mention that 
forensic imagining would find even deleted emails. (HR p.394-
395.)


https://tinyurl.com/yylzbmue  provides a 
true and correct copy of Raben’s email.


 
Affidavits of Banks, Behnke, and Newman 
re: no emails deleted.”
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184 Banks and Behnke’s agreement beginning 
in June to not only speak in confidence, 
but also to destroy the records of their 
conversations might explain why records 
of communications between the two 
drop off sharply during the summer of 
2007. It is impossible to know whether 
their discussions tapered off naturally as 
Behnke needed less guidance or whether 
the two continued to discuss their joint 
media and policy strategies. However, 
the abrupt end to conversations between 
Behnke and Banks in Sidley’s records 
at precisely the same time that Banks 
began instructing Behnke to delete their 
messages strongly suggests that their 
discussions continued, but that records 
were destroyed in an attempt to conceal  
the collaboration.


Hoffman hired a forensic team to image the hard drives of all 
APA staff http://ldiscovery.com/ including any previously deleted 
email. (Raben email communication to staff 2/5/15).


**Behnke placed any deleted emails except one into a deleted 
email archive retained on the APA server. HR draws inference 
that they had destroyed emails and makes no mention that 
forensic imagining would find even deleted emails. (HR p.394-
395.)


https://tinyurl.com/yylzbmue  provides a 
true and correct copy of Raben’s email. 


Affidavit of Behnke re: “deleted” emails.


185 The concept of listing and restricting specific 
interrogation techniques is something Behnke 
had staunchly resisted a year earlier during 
PENS. In a sharp turnaround, it appears 
Behnke became comfortable proposing and 
supporting a resolution prohibiting particular 
techniques only after the Army adopted a Field 
Manual restricting certain harsh techniques 
and Banks pre-cleared his proposed strategy.


**Prior Army Field Manual 34-52 (issued 1992) also had 
included a list of prohibited specific techniques (cited, e.g., HR 
p.79 & p.80 FN96); in fact this prior Field Manual prohibited the 
very techniques the HR says were allowed.


https://www.loc.gov/rr/frd/Military_Law/
pdf/intel_interrrogation_sept-1992.pdf 
links to the official website of the Library of 
Congress and provides a true and correct 
copy of an official DoD public record/report.


186 Banks and Behnke worked together to ensure 
that the Ethics Committee did not take any 
positions that undermined the policies adopted 
by the military.


**Customary business practice for staff supporting policy-
making work of governance bodies that make decisions 
according to APA rules that govern Association policy-making 
and vest decision-making authority in the governance entity. 
http://www.apa.org/about/governance/bylaws/index.aspx


Routine practice of the APA.


187 However, it is clear that Behnke ghostwrote 
a letter in direct opposition to the Altman 
resolution to pursue his own agenda.


**Email correspondence between Behnke and Altman (part 
of correspondence on APA server reviewed for HR) in which 
Behnke offers recommendation’s to strengthen Altman’s 
resolution. 


Affidavit of Behnke with personal 
knowledge of correspondence with Altman.


188 Premise to false statement below:  On August 
13, Behnke emailed Banks the newest draft 
of the motion, with the message: “If you could 
look these over that would be great--it’s the 
Board’s motion, plus amendments.”2011 Later 
that day, Behnke sent Banks an email titled 
“How does this sound” with the following 
text: “…at detention facilities operated by 
the United States government where there 
are extra-judicial proceedings and where 
no due process of law is afforded…” Banks 
responded by asking Behnke the best number 
to reach him, stating “I just finished it, and 
have some thoughts.”2012 Sidley was not able 
to find any additional email communications 
on this point.


However, it is clear that Behnke once again 
turned to Banks, his trusted partner in DoD, 
for pre-approval of APA policy.


 


**Customary business practice for staff to consult with subject 
matter experts.


 


Routine practice of the APA.


189 It seems clear then that, regardless of whether 
it was publicly announced, James and Behnke, 
and some portion of Division 38 leadership 
coordinated prior to Convention to ensure that 
James would be able to speak as an official 
representative of Division 38.


**James interview with Hoffman: Described appointment as 
replacement for resigned Division 38 Council Representative 
Sharon Manne following February 2007 Council meeting due to 
his overall expertise in health psychology and before the August 
2007 meeting agenda developed. 


Affidavit of James with personal knowledge 
of interview with Hoffman.


190 Premise to false statement below:  On January 
9, 2008, Behnke consulted with Dunivin and 
Banks regarding APA’s response to a resolution 
before the California Senate Business and 
Professions Committee. The Committee was 
considering significant action that would have 
deemed psychologists working in BSCT roles 
as in violation of their professional ethical 
responsibilities. 


Perceiving this proposed action as a 
disastrous threat to the position that he 
had worked with DoD to defend for so 
many years, Behnke immediately turned to 
his partners in DoD to help craft a response 
he could use in lobbying on APA’s behalf.


 
 


**Customary business practice for APA staff to provide advocacy 
support to state psychological associations and promote positions 
consistent with APA policy. California Psychological Association 
requested APA’s assistance. 


 
 


Routine practice of the APA.
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191 Premise to two false statements below:  On 
the same day, a SERE psychologist working 
with Banks sent three sets of documents 
to Behnke, including the DoD Directive and 
Instruction that Banks had referenced, and 
a number of other policies relating to BSCTs 
and interrogations.2029 The psychologist 
wished Behnke luck, and playfully referred to 
him as “our Knight in Shining Armor :-).”2030 
Behnke thanked him for the materials and 
added “thanks as well for your kind words. 
I’m privileged to play a supporting role to the 
work you and your colleagues do, for which I 
have the greatest admiration. If the few words 
I’m allowed to say are at all helpful, I’ll be very 
pleased.”2031


This small exchange is yet another 
example of how Behnke embraced the 
partnership he had formed with DoD, and 
that he saw it as an integral part of his role 
to support that partnership and facilitate 
DoD’s mission.


 


**1/17/2007 email communication to Behnke from Woolf, Past 
President for the Peace Psychology Division (APA Division 48): “If 
you meet with Neil, you may want to not only communicate the 
number of hours we spent networking/ working but how each 
of these contacts often resulted in very useful changes to the 
resolution. It was a very interactive and dynamic process.”  


**1/28/2007 email communication to Behnke from Woolf: “…
you are dancing as fast as you can to help folks but uninformed 
critics are wanting to lock you up…”


**7/11/2006 email to Behnke from President Woolf of the Peace 
Psychology Division (APA Division 48)


 


https://tinyurl.com/y4qf4x22  provides a 
true and correct copy of now Past President 
of Peace Psychology’s email.


https://tinyurl.com/y4qf4x22  provides 
a true and correct copy of the email to 
Behnke.


https://tinyurl.com/y4qf4x22  Provides a 
true and correct copy of President of Peace 
Psychology’s email.


192 …even when he ostensibly acted or spoke 
on behalf of APA, his true mission was to 
play a “supporting role” to the military. 
Over the several years following the release 
of the PENS report, Behnke continually 
turned to his trusted partners and friends 
in DoD for guidance, ensuring that APA’s 
message reinforced DoD policy preferences 
and that APA action never hindered DoD’s 
ability to accomplish its goals.


**1/17/2007 email to Behnke from Woolf, Past President for 
the Peace Psychology Division (APA Division 48): If you meet 
with Neil, you may want to not only communicate the number 
of hours we spent networking/ working but how each of these 
contacts often resulted in very useful changes to the resolution. 
It was a very interactive and dynamic process.” 


**1/28/2007 email to Behnke from Woolf: “…you are dancing as 
fast as you can to help folks but uninformed critics are wanting 
to lock you up…”


**7/11/2006 email to Behnke from President Woolf of the Peace 
Psychology Division (APA Division 48)


Following involvement in Board-funded Mini-Convention--
“Ethics and Interrogations, Confronting the Challenge.” http://
www.apa.org/news/press/statements/ethics-brochure.pdf 
Council (including Kaslow, McDaniel, Kelly and Douce) received 
Board’s substitute Reaffirmation Resolution, “Reaffirmation 
of the American Psychological Association Position Against 
Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment and Its Application to Individuals Defined in the 
United States Code as ‘Enemy Combatants.’”(Report, p. 426 fn 
2019, PDF p.446) The resolution ultimately approved (including 
specific prohibited interrogation techniques) was a co-creation 
of the Divisions of Social Justice with consultation form the 
Ethics Committee plus two amendments made on the floor of 
Council.  http://www.apa.org/about/policy/torture.aspx


https://tinyurl.com/y4qf4x22  provides a 
true and correct copy of now Past President 
of Peace Psychology’s email.


https://tinyurl.com/y4qf4x22  provides 
a true and correct copy of the email to 
Behnke.


https://tinyurl.com/y4qf4x22  provides a 
true and correct copy of President of Peace 
Psychology’s email.


http://www.apa.org/news/press/statements/
ethics-brochure.pdf  links to the official 
website of the APA and provides a true 
and correct copy of the Mini-Convention 
brochure.


http://www.apa.org/about/policy/torture.
aspx  links to the official website of the APA 
and provides a true and correct copy of the 
approved Reaffirmation Resolution.


https://tinyurl.com/yxcknght  provides a 
true and correct copy of the APA business 
record/ transcript of the August 2007 
Council debate leading to vote on the 
Resolution.


193 As the petition moved forward and 
gained traction, Behnke worked with APA 
governance and staff to throw up every 
procedural roadblock possible and  
to assist the petitioners’ opponents, all 
while  
carefully concealing all traces of his 
involvement. Behnke led an orchestrated 
effort on behalf of  
APA to do everything in his power to defeat 
the petition resolution…


Customary business practice. Behnke and APA governance and 
staff followed Association Rule 30-3.1 (Petitioned Mail Votes by 
Members) to ensure that the petition resolution was handled 
properly.


**Behnke’s communications (HR p. 433), w/ cc to CEO Anderson, 
indicate that he understood the decision belonged exclusively to 
the APA president: “ Behnke recommended that the staff explain 
the situation to Anton and let him make the decision because 
‘[h]owever this unfolds, there will be people who are not happy 
and I think it’s important that this be a board decision. Also, I 
think that once the person is chosen we need to step back and 
let him/her write the statement in whatever manner he/she 
chooses.’”


Board knew that Bylaws charged the Board with the “time and 
manner” of the vote and the petition if voted favorably would not 
be enforceable on APA members.


 


February 2009 Council meeting—Council adopts member 
petition resolution as APA policy and receives advisory group 
report.


Routine practice of the APA.  http://www.
apa.org/about/governance/bylaws/rules-30.
aspx links to the official website of the APA 
and provides a true and correct copy of the 
procedures for petitioned mail votes. 


Published in the HR as an admission by 
party-opponent.  
http://www.apa.org/independent-review/
binder-2.pdf 
pp. 1022-1023 (APA_ 0099988). links to 
the official website of the APA and provides 
a true and correct copy of Behnke’s email 
within Binder 2 of the HR. 


https://www.apa.org/news/press/
statements/qa-work-settings.aspx 
links to the official website of the APA and 
provides a true and correct copy of “Q & A” 
detailing how the petition vote was handled 
and what it did and did not mean when 
passed.


https://www.apa.org/monitor/2009/04/
vision-apa.aspx links to the official website 
of the APA and provides a true and correct 
representation of business records of the 
APA.
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194 Because Behnke could not manipulate the 
language of the petition resolution itself, he 
took every opportunity available to shape 
the messaging about the resolution. For 
example, as members began to express 
their opinions regarding the petition on 
the APA listservs, Behnke worked with 
governance and staff to craft the message 
in opposition. In early May, Behnke drafted 
a message for Melba Vasquez to post to a 
Division listserv that justified his objection 
to the petition because APA had already 
“taken a clear and emphatic stance 
*against* abusive interrogations,” and in 
fact, public reports had provided examples 
of psychologists behaving “*precisely* as 
one would hope and want, intervening to 
stop an abusive interrogation” (emphasis 
in the original).


**As was customary business practice, Behnke continued to 
draft communications for Ethics Committee Chair  (Vasquez). 


Routine practice of the APA.


195 Premise to false statement below: Though 
APA staff outlined a procedure by which the 
petitioners could present their resolution for a 
membership vote, they worked to ensure, even 
at this early stage, that a favorable vote on the 
petition would not affect the work of military 
psychologists in practice. Staff members 
labored to clarify that the petition was not an 
attempt to amend the Ethics Code; instead, 
it was “simply an effort to have APA adopt an 
official policy statement on the location where 
psychologists work. In particular, it was noted 
that the proposed new policy does not mention 
the word ‘ethics’ and does not suggest that 
there are any consequences of not following 
the policy.”2038


Thus, even before any APA governance 
bodies or the APA membership considered 
the petition on its merits, APA staff had 
already subverted the clear intent of the 
petitioners and rendered the resolution 
toothless. 


 


**APA Association Rule 20-4.1 establishes the only method 
for amending or revising the APA ethics code (and it does not 
include petition resolution process).


**Board (Kaslow and Kelly) aware of Bylaws proscription for 
ethics review and revision.


 


http://www.apa.org/about/governance/
bylaws/rules-20.aspx 
links to the official website of the APA and 
provides a true and correct listing of the 
rules governing ethics.


http://www.apa.org/news/press/statements/
ethical-psychologist.pdf   links to the official 
website of the APA and provides a true and 
correct copy of letter from the Board to 
Psychologists for an Ethical APA.
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196 Premise to false statements  below: In the 
first few days after the Board directed the 
inclusion of pro and con statements in the 
circulation of the petition, APA staff rushed into 
action to both identify an author and shape the 
substance of the statement. Despite Anton’s 
assurances that he would select the author 
of the con statement, it was Behnke who, on 
June 18, reached out to Joel Dvoskin to invite 
him to write the statement.2046 Although Sidley 
could not find any record of staff discussions 
regarding who to select, it appears likely that 
Dvoskin was chosen because he was viewed 
as an “incrementalist,” based on an address 
he gave as President of Division 41.2047 By 
June 20, Dvoskin had already prepared a draft 
con statement. After speaking with Dvoskin, 
Behnke became concerned that he would not 
present a forceful enough opposition to the 
petition. In an email to Honaker, Strassburger, 
Gilfoyle, Farberman, Garrison, and Anderson, 
Behnke raised a concern regarding the tone of 
Dvoskin’s statement. (p.432)


Although Behnke’s explanation for 
sidelining Dvoskin’s draft statement 
was based entirely on procedure, it was 
clear that his real concern was with the 
“conciliatory” tone and substance of 
the statement Dvoskin had prepared. 
Clearly, Dvoskin’s endorsement of the 
“intent behind the petition” would have 
been unacceptable to Behnke’s partners 
in DoD, who wanted to continue to use 
psychologists as BSCTs at Guantanamo 
and elsewhere. Therefore, Behnke 
conveniently fell back on the Board’s 
instruction that Anton select the con 
statement writer.


Had Behnke truly been concerned with 
the procedural niceties, he would not have 
asked Dvoskin to work on the statement 
prior to Board approval in the first place. 
Internal communications clearly indicate 
that Behnke regretted the selection he had 
made because Dvoskin would not provide a 
vigorous defense of the position. (p.433)


Customary business practice for APA governance members to 
consult with staff on appointments.  
 


**Behnke’s communications (HR p. 433) indicate that he 
understood the decision belonged exclusively to the APA 
president: “ Behnke recommended that the staff explain the 
situation to Anton and let him make the decision because ‘[h]
owever this unfolds, there will be people who are not happy 
and I think it’s important that this be a board decision. Also, I 
think that once the person is chosen we need to step back and 
let him/her write the statement in whatever manner he/she 
chooses.’”


**HR p.432-433 references Behnke communications 
sympathetic to a more conciliatory tone in the con statement: 
“ The draft is *very* conciliatory in tone, endorses what Joel 
believes is the intent behind the petition, while making clear that 
the current version of the petition has significant problems that 
speak forcefully against its adoption. I would characterize Joel’s 
draft as having a ‘revise and resubmit’ tone.  I myself think that 
there may be significant benefit to this approach, but it is also 
important to recognize that some of our members may want to 
take a much harder line.” (emphasis added) ( APA_0099988, HR 
Binder 2 pp. 1022-1023).


Routine practice of the APA.


 


Published in the HR as an admission by 
party-opponent. 
http://www.apa.org/independent-review/
binder-2.pdf 
pp. 1022-1023 (APA_ 0099988). links to 
the official website of the APA and provides 
a true and correct copy of Behnke’s email 
within Binder 2 of the HR. 


Publication in the HR as an admission by 
party-opponent. 
http://www.apa.org/independent-review/
binder-2.pdf 
links to the official website of the APA 
and provides a true and correct copy of 
Behnke’s email within Binder 2 of the HR.


197 Behnke had staked out with his partners 
in DoD, and that he turned to procedural 
considerations to provide cover for a 
second attempt at choosing an author 
who would strike the right tone in strongly 
opposing the petition.


**HR p.432-433 references Behnke communications 
sympathetic to a more conciliatory tone in the con statement: “ 
The draft is *very* conciliatory in tone, endorses what


Joel believes is the intent behind the petition, while making clear 
that the current version of the petition has significant problems 
that speak forcefully against its adoption. I would characterize 
Joel’s draft as having a ‘revise and resubmit’ tone.  I myself 
think that there may be significant benefit to this approach, 
but it is also important to recognize that some of our members 
may want to take a much harder line.” (emphasis added)  ( 
APA_0099988, HR Binder 2 pp. 1022-1023).


Publication in the HR as an admission by 
party-opponent. 
http://www.apa.org/independent-review/
binder-2.pdf 
links to the official website of the APA 
and provides a true and correct copy of 
Behnke’s email within Binder 2 of the HR.


198 As the Council member intuited, APA staff’s 
handling of the pro and con statements 
was disingenuous all the way through.


**HR p.434:  “…Behnke responded that, ‘given the *extensive*


debate and discussion this issue has received over the past 
three years, it would seem virtually untenable not to have pro/
con statements regarding a new proposal.’”


The only procedural mechanism available for providing the 
membership with the necessary information along with the 
ballot for their vote is the use of accompanying pro and con 
statements. (See Association Rule 30-3.1 Petitioned Mail Votes 
by Members).


Published in the HR as an admission by 
party-opponent. 
 


http://www.apa.org/about/governance/
bylaws/rules-30.aspx 
links to the official website of the APA and 
provides a true and correct copy of the 
procedures for petitioned mail votes.


199 Behnke’s elaborate responses to the con 
authors’ questions belie his earlier promise 
that the author could “write the statement 
in whatever manner he/she chooses.” 
Instead, it is apparent that Behnke labored 
to craft the language himself, to the extent 
possible, all while studiously assuring 
that he had gone through the motions of 
preserving neutrality, in the event that 
criticisms might later arise.


**Customary business practice for APA staff to draft documents 
for governance members. Governance members are free to use 
all, some, or none of staff-drafted documents/ communications.


Routine practice of the APA.


Affidavit of Strassburger Fox re: routine 
practice of staff drafting documents and 
communications.


200 Although Sidley uncovered no evidence 
demonstrating what precisely Banks and 
Behnke discussed at this meeting, it is 
likely, based on the timing, that Behnke 
sought pre-approval of the message he 
intended to convey in the con statement, 
in the same way that he had for various 
APA statements and resolutions over the 
preceding two years.


**Customary business practice for APA staff to consult with 
psychologist subject matter experts. 


Routine practice of the APA.
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201 Because staff were highly attuned to 
criticisms that the PENS Task Force had 
not been balanced, Behnke led APA staff 
in scheming to ensure that the appropriate 
mix of people were nominated to the 
advisory group.


**Customary business practice for APA staff to help ensure “the 
appropriate mix of people” are nominated to advisory group; 
Garrison’s 10/16/2008 email to Anderson describing the specific 
nomination process. (APA_103034, HR Binder 2 p.1200)


Routine practice of the APA. http://www.
apa.org/independent-review/binder-2.
pdf  links to the official website of the APA 
and provides a true and correct copy of 
Garrison’s email within Binder 2 of the HR.


202 Clearly, Behnke’s strategy of carefully 
selecting members of the advisory group 
who supported his agenda paid off, as they 
thwarted efforts to expand the scope of the 
petition resolution in a way that threatened 
the flexibility of the military.


**Other APA staff (not Behnke) staffed the Presidential Advisory 
Group on the Implementation of the Petition Resolution and 
handled the work of the Advisory Group according to relevant 
Association Rules. (See Advisory Group Report citing Garrison 
and Andoh as staff liaisons http://www.apa.org/ethics/advisory-
group-final.pdf. )


See also 10/22/2008 email from Behnke to Garrison and 
APA executive staff including the CEO:  “I think at least 
half the people on the group must be considered “pro” the 
resolution... I would encourage Alan to invite all three sponsors.” 
(APA_0073858, cited in HR p.442 FN 2102, contained in HR 
Binder 2 p.367)


http://www.apa.org/ethics/advisory-group-
final.pdf links to the official website of the 
APA and provides a true and correct copy of 
an official APA record/report.


http://www.apa.org/independent-review/
binder-2.pdf 
links to the official website of the APA and 
provides a true and correct  copy of Behke’s 
email within Binder 2 of the HR.


203 Premise to false statement below: When 
Banks’s letter began to circulate within APA, 
Behnke and Garrison worked to place the 
note in context and explain the reaction of 
military psychologists to the advisory group’s 
report. Garrison wrote to senior APA staff that 
she had been aware before seeing Banks’s 
note of “a movement afoot to stir up concern 
about the report among military personnel.”2122 
Indeed, during the month of February, military 
psychologists were expressing a great deal 
of confusion regarding whether the entire 
advisory group report would be adopted 
as policy, and worrying that their scope of 
practice would be restricted if Council were 
to accept the report.2123 Observing that the 
close relationships with DoD and military 
psychologists that he had cultivated so 
carefully over the past several years  
was threatened …


Behnke began manipulating procedure 
and wordsmithing language to prevent 
the advisory group’s report from hindering 
DoD’s mission.


 


 
**Other APA staff (not Behnke) staffed the Presidential Advisory 
Group on the Implementation of the Petition Resolution and 
handled the work of the Advisory Group according to relevant 
Association Rules. (See Advisory Group Report citing Garrison 
and Andoh as staff liaisons http://www.apa.org/ethics/advisory-
group-final.pdf. 


 
 
 


http://www.apa.org/ethics/advisory-group-
final.pdf. links to the official website of the 
APA and provides a true and correct copy of 
an official APA record/report.


204 Just as they had done with respect to APA 
resolutions and public statements over the 
previous three years, Behnke and Banks 
coordinated in secret to craft a nuanced 
message that would defend the ability of 
DoD to use psychologists to the greatest 
extent possible while also remaining 
palatable to an increasingly hostile APA 
membership. Though evidence of the joint 
venture between APA and DoD diminished 
in the latter half of 2007 and 2008, it is 
clear that Behnke and Banks remained 
committed to finessing messaging in a 
way that promoted APA’s ability to protect 
military psychologists and their roles in 
facilitating interrogations.


**APA policy contained in the PENS Report (2005) and continued 
through the Policy Related to Psychologists’ Work in National 
Security Settings and Reaffirmation of the APA Position Against 
Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment (2013) supporting the use of psychologists in 
interrogation support consistent with the APA Ethics Code.


https://www.apa.org/about/policy/2013-
national-security.pdf 
links to the official website of the APA and 
provides a true and correct copy of  an 
official APA record/report.


205 Behnke and other APA staff began working 
behind the scenes on two parallel efforts 
to ensure that the advisory group report 
would not threaten the work of military 
psychologists.


**Association Rule 30-6.2 - reports are never adopted as policy 
statements, only background material for future reference and 
use. Only actions Council is permitted to take in response to the 
submission of a report is to “receive”, “refer” or “reject” it.


Routine of the APA.


http://www.apa.org/about/governance/
bylaws/rules-30.aspx 
links to the official website of the APA and 
provides a true and correct copy of  the rule 
governing reports to Council.
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206 Premise to false statement below: James 
referenced a New York Times article that had 
recently been published and reported that 
the review of Guantanamo that President 
Obama requested had been completed and 
had concluded that Guantanamo “more than 
complies with United Nations Standards/
guidelines.” During his interview with Sidley, 
Behnke claimed that the term “unlawful” had 
not been of practical significance because 
at the time that Council acted, Obama had 
not yet declared Guantanamo to be lawful. 
Behnke interview (June 8, 2015). Factually, 
Behnke was incorrect: As James noted in his 
email, the New York Times reported two days 
before Council met that Guantanamo was in 
compliance with the Geneva Conventions. 
See William Glaberson, Guantanamo Meets 
Geneva Rules, Pentagon Study Finds, New 
York Times (Feb. 20, 2009), available at http://
www.nytimes.com/2009/02/21/us/21gitmo.
html?_r=0. 


Regardless, Behnke’s explanation is 
disingenuous because, based on his email 
to Garrison only days before the Council 
meeting, he clearly understood that military 
psychologists would interpret the term 
“unlawful” as placing Guantanamo outside the 
scope of the report.


 


 


**2/18/2009 email from Behnke to Garrison (APA_0104785, HR 
Binder 2 p.1242): “ What James appears not to understand is 
that *as soon as* many psychologists see the word “unlawful,” 
they will either: 1. dismiss the resolution out of hand as not 
applying to their setting; or 2) go to their JAG, who will tell them 
that the setting complies with Geneva and the UN Convention 
Against Torture, so they’ll consider it irrelevant to their work.”


 


 


http://www.apa.org/independent-review/
binder-2.pdf  links to the official website 
of the APA and provides a true and correct 
copy of Behnke’s email within Binder 2 of 
the HR.


207 Even at this late date [2/2009], as the 
political climate changed and the DoD’s 
use of psychologists in interrogation 
roles became less critical, Behnke’s “big 
picture” still focused on the bottom line 
needs of his partners in DoD.


**Walsh Report 2/2009 referenced in HR p.448 FN 2133 
found conditions of confinement at GTMO in compliance with 
Common Article Three of the Geneva Conventions and “Strongly 
recommended: Sustain[ing] BSC resource to ensure continued 
mission support to JDG Commander and, to a lesser extent, the 
JIG Director.” and “Recommended Dedicat[ing] two Behavioral 
Science Consultants solely to provide psychological consultation 
to the CJDG, JIG and CJTF in order to support safe, legal ethical 
and effective detention and interrogation operations at JTF-
Guantánamo.” https://dod.defense.gov/Portals/1/Documents/
pubs/REVIEW_OF_DEPARTMENT_COMPLIANCE_WITH_
PRESIDENTS_EXECUTIVE_ORDER_ON_DETAINEE_CONDITIONS_
OF_CONFINEMENTa.pdf


https://dod.defense.gov/
Portals/1/Documents/pubs/
REVIEW_OF_DEPARTMENT_
COMPLIANCE_WITH_PRESIDENTS_
EXECUTIVE_ORDER_ON_DETAINEE_
CONDITIONS_OF_CONFINEMENTa.pdf links 
to a true and correct copy of an official DoD 
public record/report.


208 Although demands for a revision to 
Standard 1.02 began immediately after the 
PENS Task Force issued its report, APA’s 
clear strategy, devised by Behnke, was to 
delay taking any action to revise the Ethics 
Code for as long as possible. APA, through 
Behnke, consistently issued statements 
that made it appear  
as though he was giving serious 
consideration and deep thought to the 
proposed revisions, but it was not until 
late 2008, three years later, that the 
association began to seriously engage with 
APA members and Council representatives 
about adding the relevant modifying 
language.


HR pp.452-453: admits Behnke engagement with APA members 
regarding revision language prior to 2008 and as early as 2006.


**Although Council requested the Ethics Committee consider a 
revision to standard 1.02, Council did not direct the Committee 
to take action until 2009, four years later;  HR p. 460: “Finally, 
during the August 2009 Council meeting, four years after 
Council’s original request that the Ethics Committee consider 
revisions to Standard 1.02, Council explicitly directed the Ethics 
Committee to take action and imposed a time limit for it to do 
so.”


HR p.453: “Thus, it seems likely that Council did not immediately 
pursue the Ethics Code revision because it had turned its 
attention to related resolutions and motions designed to prohibit 
psychologists from participating in interrogations.” 


**Information on APA website detailing actions taken.


http://www.apa.org/ethics/code/council-august-2009.aspx


http://www.apa.org/ethics/code/language-12-15-2009.pdf


http://www.apa.org/ethics/code/standard-102-background.aspx;


Board given complete history of thorough and lengthy review 
Ethics Committee at the request of Council in 2005 leading to 
the  revision. process undertaken in 2009 via the Council item: 
(https://www.apa.org/ethics/code/august09-council-item.pdf 
) most notably the Ethics Committee Report to Council 2009 
attached as Exhibit 2, pp. 53-64, PDF pp. 11-22)


Publication in the HR as an admission by 
party-opponent.


Publication in the HR as an admission by 
party-opponent.


 


Publication in the HR as an admission by 
party-opponent.


 
 


http://www.apa.org/ethics/code/council-
august-2009.aspx


http://www.apa.org/ethics/code/
language-12-15-2009.pdf


http://www.apa.org/ethics/code/standard-
102-background.aspx


https://www.apa.org/ethics/code/august09-
council-item.pdf (see especially pp. 53-64, 
PDF pp. 11-22) link to the official website 
of the APA and provides true and correct 
copies of records describing actions taken 
by the Association.
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Statement 
# 


Jul 2 
version of 


Report


False Statement from the  
Hoffman Report (HR)


Evidence in Hoffman’s Possession Showing Statement to be False 
When Hoffman and Sidley made the Statement


(page references herein to  HR 7/2/15 version)


Admissibility


209 Although Sidley has found no documentary 
evidence proving that Behnke influenced 
COLI’s position, it seems likely that he 
swayed COLI to take the stance that it did. 
Behnke engaged in a pattern of using COLI, 
among other governance committees, to 
obstruct member-initiated actions that 
he opposed,2159 recognizing that COLI as a 
body was generally risk-averse and staffed 
by individuals who complied with the APA 
agenda. Given COLI’s generally protective 
attitude and the strong similarities between 
COLI’s objections to the proposed revisions 
and those raised by the Ethics Committee 
in its initial response in September 2005, 
it seems extremely likely that Behnke 
influenced both Committees in their 
stances against the proposed Standard 
1.02 revision.


**During 1996-2002 Ethics Code revision process, COLI took 
the same position that it later took on revising Standard 1.02 
- Psychologists should always be allowed to follow the law 
(quoting from Draft 6 Comments, cited in HR p.115 FN 338; 
portions contained in HR Binder 1 pp.149-190). 


http://www.apa.org/independent-review/
binder-1.pdf  links to the official website 
of the APA and provides a true and correct 
copy of  the Confidential Working Draft9 
Ethics Code Revision contained within 
Binder 1 of the HR.


Affidavit of Beavers with personal 
knowledge of COLI’s work activity.


210 Premise to false statement below: In January 
2007, Behnke responded to criticism from 
Steven Reisner regarding the slow pace of 
the revision, which Reisner understood had 
been directed by Council more than a year 
and a half earlier, by clarifying that Council 
had not directed the Ethics Committee to 
revise the Ethics Code, but rather to make a 
recommendation regarding whether such a 
revision should occur.2160 Behnke’s dialogue 
with Reisner on this point continued over the 
next several months, and in July 2007, Reisner 
reiterated his point that Council directed the 
Ethics Committee to change the language 
in Standard 1.02. Behnke again responded 
that he did not “see either complexity or 
ambiguity in the item Council passed. Council 
directed the Ethics Committee to review 
language in the Ethics Code and to make a 
recommendation, following the process set 
forth in the Association rules. Consulting with 
the president of the DSJ, meeting with boards 
and committees at the Consolidated meetings, 
and reviewing how other health and mental 
health association codes of ethics address 
this issue are all part of that process.”2161 
Behnke also clarified that Standard 1.02 was 
not changed in the 2002 revision because of 
any issue relating to interrogation, checking 
with APA staff to ensure that the revisions to 
the Standard 1.02 language had occurred 
prior to the 2000 election. Reisner continued 
to express frustration with Behnke’s answers, 
complaining that Behnke’s responses refused 
to engage with the substance of his critiques. 


… In a rare admission, Behnke referenced 
his exchange with Reisner in an email to 
Farberman and commented that “I may 
have been a little bit bad here.”2162 Although 
we cannot say with certainty which part 
of Behnke’s response to Reisner was 
“bad,” Behnke was likely referring to 
his manipulation of Reisner’s use of the 
word “violation” as a means of avoiding 
the underlying substantive criticism that 
APA had failed to appropriately define the 
ethical violation. Behnke’s admission to 
being “a little bit bad” demonstrates that 
he consciously played sophisticated games 
with language, and used his ability to parse 
words to his advantage in delaying the 
revision of Standard 1.02.


 


**Behnke indicates that his statement that he “may have been 
a little bit bad” concerned his feeling that he had allowed 
his personal frustration to emerge in an exchange with a 
governance member. (Comment never raised for explanation in 
interview with Behnke.)


 


Affidavit of Behnke with personal 
knowledge of interview with Hoffman. 


211 It is clear that Behnke was aware that 
he was not engaging with Reisner’s 
substantive points and was instead 
engaging in word games to put off further 
action. 


**Behnke’s emails in response to Reisner’s 7/5/2007 email 
show Behnke provided correct information, and had conducted 
research to ensure the accuracy of his information, in response 
to Reisner’s incorrect assertions about Council’s 2005 action. 
(APA_0066784 cited in HR p.455 FN2162, included in HR Binder 
2 245-248)


HR p.455: admits that Behnke was “checking with APA staff to 
ensure” the accuracy of this information. 


http://www.apa.org/independent-review/
binder-2.pdf  links to the official website 
of the APA and provides a true and correct 
copy of Behnke’s emails within Binder 2 of 
the HR. 


Publication in the HR as an admission by 
party-opponent.


212 Behnke’s strategy to continuously suppress 
suggestions for revision was successful 
in delaying action on this issue for several 
years.


**Behnke’s active solicitation for revisions. HR p.457: “Behnke 
asked Vasquez whether she could ask Pope ‘whether he has 
specific language in mind and, if so, whether he could send it’ to 
Behnke;” Pope provided no revisions.


Publication in the HR as an admission by 
party-opponent.
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Admissibility


213 In early 2009, the Ethics Committee 
issued a call for comments from APA 
members and the public regarding 
suggested revisions to Standard 1.02. As 
the comment period progressed, Behnke 
once again turned to his trusted advisors 
in DoD, Dunivin and Banks, this time to 
ask them to influence APA policy openly 
by “encourag[ing] folks to comment,” 
presumably talking about their colleagues 
and peers in DoD.


**3/12/2009 email from Behnke to Dunivin and Banks, in its 
entirety: “Please encourage folks to comment. Thank you.” (HR 
Binder 2 p.1281).


 


**Ethics Committee public Call for Comments:  “In April of 
2006, the Ethics Committee began a process of collaborating 
with consecutive chairs of the Divisions for Social Justice 
[representing 10 of the APA divisions] on this issue, and of 
eliciting feedback from APA governance groups.” http://www.
apa.org/ethics/code/call-comments.aspx


http://www.apa.org/independent-review/
binder-2.pdf  links to the official website 
of the APA and provides a true and correct 
copy of Behnke’s email within Binder 2 of 
the HR.


http://www.apa.org/ethics/code/call-
comments.aspx links to the official website 
of the APA and provides a true and correct 
copy of the Call for Comments.


214 Thus, it seems likely that Behnke had 
the impression that retaining the 2002 
version of Standard 1.02, with its language 
permitting adherence to the law in the 
event of a conflict with ethical principles, 
was important to psychologists working 
in national security, and that he opposed 
any revision to the Standard for so many 
years out of a desire to protect these 
psychologists.


**Behnke’s multiple reasons to oppose the revision: negative 
consequences for the state psychological associations (HR 
p.452); a complicated change to undertake (HR p.45); and a 
change best accomplished in a full revision of the Ethics Code 
(HR p.458). Ethics Committee concern that such a change would 
be more complex than expected and may lead to unanticipated 
consequences (APA_0049825, HR Binder 1. P.1283).


**April 2004 Monitor column by Behnke reviewed and discussed 
in interview with Carter: “…language from the ‘Introduction 
and Applicability’ section [of the APA Ethics Code], ‘in keeping 
with basic principles of human rights,’ places limits on the 
extent to which psychologists may follow the law in the face of 
a competing ethical obligation. As an example, a psychologist 
acting in a professional capacity could not invoke the law to 
justify an abuse of human rights.” http://www.apa.org/monitor/
apr04/ethics.aspx


Publication in the HR as an admission by 
party-opponent and http://www.apa.org/
independent-review/binder-1.pdf 
links to the official website of the APA and 
provides a true and correct copy of  Ethics 
Committee’s response to Council’s request 
that the Committee review and make a 
recommendation concerning a proposed 
change to the Ethics Code. the contained 
within Binder 1 of the HR.


http://www.apa.org/monitor/apr04/ethics.
aspx links to the official website of the APA 
and provides a true and correct copy of 
Behnke’s Monitor column.


215 Thus, Behnke made education and 
consultation the primary focus of the Ethics 
Office; adjudication was relegated to a 
“tertiary focus.”


**HR p.16: “APA leaders had decided in the 1990s (before 
Behnke’s arrival at APA in 2000) that APA’s ethics policies and 
practices had been too aggressive against psychologists, and 
that a more protective and less antagonistic ethics program was 
appropriate. They wanted a greater focus on ethics education 
and consultation, and much less emphasis on strict rules and 
robust enforcement of disciplinary complaints.” 


**HR p.465: “ (T)he Board decided that the Ethics Office should 
focus on education instead of adjudications. The Board made 
several key decisions to effect this change. First, the Board hired 
Behnke as Director of the Ethics Office in 2000. “


Ethics Committee Chairs’ 10/24/2016 letter (from nine former 
Chairs 2000-2013, not in Hoffman’s possession at time of 
report) writes: “The IR stated (page 465), ‘[The Ethics Office 
Director] made education and consultation the primary focus of 
the Ethics Office; adjudication was relegated to a ‘tertiary focus.’ 
The Board of Directors, not staff, sets priorities for APA offices. 
During our respective tenures as Chair of


the Ethics Committee, the Director of the Ethics Office followed 
and applied the priorities established by the Board of Directors 
in a manner that was consistent with the policies, rules, 
and procedures governing the adjudication program. If the 
Commission believes those priorities should be re-aligned, 
the correct body to do so is the Board of Directors and not the 
Director of the Ethics Office.” http://www.hoffmanreportapa.
com/resources/October%202016%20%20Letter%20from%20
Former%20Chairs%20of%20Ethics%20Committee.pdf


Newman interview with Hoffman: Discussed APA’s ethics office 
transition toward education prior to Behnke hire.


Publication in the HR as an admission by 
party-opponent.


 
 
 


Publication in the HR as an admission by 
party-opponent.


http://www.hoffmanreportapa.com/
resources/October%202016%20%20
Letter%20from%20Former%20Chairs%20
of%20Ethics%20Committee.pdf provides a 
true and correct copy of a letter written by 
former APA Ethics chairs.


Affidavit of Newman with personal 
knowledge of interview with Hoffman. 


216 Nevertheless, there are some who believe 
that the Ethics Office does play a role in 
protecting the public by taking disciplinary 
action against psychologists who engage in 
unethical behavior. Former Board member 
Carter told Sidley that her understanding was 
that the Ethics Office was very much involved 
in “protecting the public.”2282


Behnke did not share this view. During his 
interview, he told Sidley that the role of 
the Ethics Office is not protection of the 
public and that protection of the public is a 
function for state licensing boards.


**Behnke interview with Hoffman: Stated complementary roles 
for Ethics Office and state licensing boards to accomplish 
protection of the public; did not state that the Ethics Office 
was not involved with public protection. Multiple programs 
undertaken annually with Association of State and Provincial 
Licensing Boards listed in APA Ethics Committee annual reports 
referenced HR p.464 FN 2208.


Ethics Committee Chairs’ 10/24/2016 letter (from nine former 
Chairs 2000-2013, not in Hoffman’s possession at time of 
report) states: “[T]he Hoffman report stated (page 475), ‘During 
his interview, [the Ethics Office Director] told Sidley that the 
role of the Ethics Office is not protection of the public and that 
protection of the public is a function for state licensing boards.’ 
During our respective tenures, the Ethics Office, led by the Office 
Director, actively sought to collaborate with the Association of 
State and Provincial Licensing Boards (ASPPB) and individual 
state, territorial, and provincial licensing boards. He envisioned 
complementary roles for the Ethics Committee and licensing 
boards in enhancing the competent and ethical practice of 
psychology.” http://www.hoffmanreportapa.com/resources/
October%202016%20%20Letter%20from%20Former%20
Chairs%20of%20Ethics%20Committee.pdf


Newman interview with Hoffman: Discussed APA’s ethics office 
transition toward education prior to Behnke hire; question from 
Hoffman—Who will do public protection if not APA? Newman 
stated “state licensing boards.”


Affifdavit of Behnke with personal 
knowledge of interview with Hoffman.


http://www.hoffmanreportapa.com/
resources/October%202016%20%20
Letter%20from%20Former%20Chairs%20
of%20Ethics%20Committee.pdf provides a 
true and correct copy of a letter written by 
former APA Ethics chairs.


Affidavit of Newman with personal 
knowledge of interview with Hoffman. 
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217 The evidence shows that Behnke was 
reluctant to proceed with charges against 
Gelles and that he actively looked for ways 
to avoid sending the case to the full Ethics 
Committee. It is unclear what motivated 
Behnke, but the evidence suggests that he 
may have been influenced by a prominent 
APA member.


**HR pp.480-481: Office of General Counsel believed “some of 
the charges were not legally supportable, others were relatively 
weak, and that whether to proceed with the charges was a 
policy question for the Ethics Office.” 


8/6/2002 email from Behnke to Carliner indicates that “none 
[of the charges] appear to have the required preponderance of 
evidence in its favor.” (APA_0594978, HR Binder 3 p.396). Also 
stated in Behnke interview with Hoffman.


8/15/2002 email from Behnke to Carliner: “The only ‘decision’ 
that has yet been made in the case, if it can be called a 
decision at all, is for the case to go forward to the Committee as 
planned.” (APA_0594830 cited in HR p.483 FN 2328, included in 
HR Binder 3 p.393)


**Witnesses interviewed for HR (Ethics Committee member 
Swenson and Investigator Carliner) state that Behnke did not 
attempt to influence Committee’s decision-making process to 
not find violation.  (See HR pp. 485 and 486: “Swenson said that 
she did not feel any pressure to close the Gelles case or to not 
find a


violation…..Carliner did not think that any of the Committee 
members were improperly influenced by either Behnke or 
Gravitz…”)


Publication in the HR as an admission by 
party-opponent.


Affifdavit of Behnke with personal 
knowledge of interview with Hoffman.


 


http://www.apa.org/independent-review/
binder-3.pdf links to the official website 
of the APA and provides a true and correct 
copy of an official DoD public record 
contained within Binder 3 of the HR.


Publication in HR as an admission by party-
opponent.


218 The complaint alleged that James was 
the “commander of the Guantanamo 
Behavioral Science Consultation Teams 
(BSCTs) from January 2003 to mid-May 
2003, during a time when the International 
Committee of the Red Cross (ICRC) reported 
the most serious abuses at Guantanamo.” 
Bond stated that under James’s “command 
and supervision,” psychologists from the 
military’s SERE program were “instructed 
to apply their expertise in abusive 
interrogation techniques conducted by the 
DoD in Guantanamo.” In the complaint, 
Bond also stated that she was “aware 
that Colonel James has denied the use of 
SERE techniques but the facts speak to 
his knowledge and military command of 
[BSCTs] who utilized SERE techniques.”


**James provided to Hoffman in interview that he that had been 
exonerated by all ethics committees, state licensing boards and 
state courts who had heard and adjudicated actions related to 
the complaints brought against him by Trudy Bond.


Affidavit of James with personal knowledge 
of interview with Hoffman.


219 Sidley conducted an analysis of APA’s finances 
to assess whether any payments to APA from 
relevant parts of the government may have 
influenced APA’s actions relating to the PENS 
Task Force, revisions to APA’s Ethics Code, or its 
positions on national security interrogations. This 
analysis began broadly by reviewing summary 
financial information, before conducting an 
in-depth analysis of areas of possible interest. 
As part of this analysis, Sidley collected financial 
records from APA and interviewed APA Finance 
Office personnel. 


**Repayment by Behnke to APA of two DoD payments ($7497 
and $5000) mistakenly made to him personally rather than APA 
is clear from paper trail (5/21/12 email from Behnke to Clipper; 
6/11/12 and 8/29/12 emails from Davis to Clipper) and APA 
records (invoices to APA for the training; photocopies of Behnke’s 
two repayment checks to APA; receipts included in emails from 
Davis to Clipper).  Hoffman stops short of reviewing these and HR 
does not list as witnesses any APA staff who know about Behnke 
contracts. Contracts included in HR Binder 3 pp.1245-1321. 


(HR included access and review of all APA staff emails, including 
any deleted emails still on the server-- Hoffman hired a forensic 
team to image the hard drives of all APA staff http://ldiscovery.
com/ including any previously deleted email. (Raben email 
communication to staff 2/5/15).


https://tinyurl.com/y6pn7ggo provides a true 
and correct copy of paper trail. http://www.
apa.org/independent-review/binder-3.pdf 
links to the official website of the APA and 
provides a true and correct copy of Behnke 
contracts contained within Binder 3 of the HR.


https://tinyurl.com/yylzbmue  provides a true 
and correct copy of Raben email.
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Hoffman’s Key Conclusion Demonstrably False: 
The Omission of Key Documents and Facts Distorts the Truth 


 
Based upon documents described in this response, we can now demonstrate the following: 


Background 


In November 2014, the Board of Directors of the American Psychological Association (APA) 
engaged David H. Hoffman, a partner in the law firm of Sidley Austin, to conduct an independent 
investigation of the process leading up to the report issued by the APA’s Presidential Task Force on Ethics 
and National Security (PENS) that provided guidelines for psychologists involved in interrogations. Mr. 
Hoffman delivered his report on June 27, 2015. It was accepted immediately and uncritically by the APA, 
and those attacked in it were given no meaningful opportunity to reply before the APA Board and Council 
acted on it, and its conclusions were reported in the New York Times. As we said in our initial response on 
July 31, even a superficial reading of the report shows that it is written as a prosecutorial brief, not an 
objective review of the facts. At that time, we promised further, fact-based responses. This is the first 
such response, issued on behalf of the following individuals named in the report: Colonels (Ret.) L. Morgan 
Banks, Debra L. Dunivin and Larry C. James, and Dr. Russ Newman (APA Executive Director for Professional 
Practice until December 31, 2007).   


Our findings 


The documents Mr. Hoffman omitted clearly show that, prior to the work of the PENS Task Force 
in late June of 2005, restrictive DoD interrogation policies were already in place prohibiting the abusive 
interrogation tactics, including sleep deprivation and stress positions, that the Hoffman report 
erroneously claims we colluded to enable. It is only by omitting a meaningful analysis of these documents 
that he is able to: 


Despite eight months of research and more than $4.1 million in fees, Mr. Hoffman’s report 
omits the key Department of Defense documents that governed military interrogations in the 
period leading up to the PENS report. Only that omission enables him to make the false claims 
at the core of his major conclusion: that DoD guidelines did not prohibit abusive interrogation 
techniques and that we wanted the PENS guidelines to be similarly “loose.” In fact, the DoD 


policies – some of which we helped to draft – were very restrictive. Moreover, the PENS report 
clearly states that psychologists are bound by those policies as well as by the relevant 


international treaties. 
In the face of the documents Mr. Hoffman ignored, his major conclusion collapses. As this 


response will also demonstrate, that omission is part of a pattern of omissions, factual 
mistakes, and unsupported inferences that pervade the rest of his report. 


JA1364







• Claim incorrectly that the DoD interrogation policies in place at the time of PENS relied on 
“high-level concepts and did not prohibit techniques such as stress positions and sleep 
deprivation….”1 


• Claim incorrectly that we and others had motives to keep the PENS guidelines “loose” so that 
they would not constrain abusive interrogations. That claim is nonsensical in the face of the 
restrictive military policies issued in 2004 and early 2005, some of which we participated in 
creating. 


These policies – not the earlier guidelines and outdated Bush-administration policies on which 
Mr. Hoffman relies – provide the critical context for the PENS report. And, in fact, language was inserted 
into the PENS guidelines to make it clear that military psychologists were bound by these most recent 
policies, as well as by the U.N. Convention Against Torture and the Geneva Conventions governing the 
treatment of prisoners of war. (See pages 13-14 for the facts that support this statement.) 


In the coming weeks, we will demonstrate that the report’s other major findings rest similarly on 
omissions and factual errors, as well as mischaracterizations and unsupported inferences. The result is a 
story that, while plausible to those not involved in the events it describes, turns truth on its head. The 
consequence has been to wreak irreparable damage upon our reputations and our careers and, more 
importantly and shamefully, upon the reputation of the APA and our profession. All this has happened 
without the APA having given us the opportunity to state our case to its Board or Council.  


Far from enabling abusive interrogations, those of us in the military were working successfully 
to put in place the restrictive policies that ended the abuses. We outline those efforts on page 11 and 
will provide more details about them in our more comprehensive response. 


That full response will take more time given not only the length of Mr. Hoffman’s report, but also 
the volume of key documents and facts that it omits and that we have had to gather ourselves.2 For the 
time being, we list several of the most obvious errors at the end of this response. 


We believe objective observers, once they review all of the documents and facts, not only those 
Mr. Hoffman chooses to present, will conclude that his report’s conclusions are profoundly wrong. The 
report’s omissions, factual errors and mischaracterizations are difficult to attribute to anything other than 
a prosecutorial zeal to reach a pre-ordained conclusion, the conclusion reached by those whose attacks 
he describes on the report’s first page. We have tried not to let our outrage infect the tone of this 
response. But we find it reprehensible that any reputable law firm would issue such a deeply misleading 
report, and that the APA would rush to accept and thereby sanction the report without carefully reviewing 
it and giving those attacked a chance to respond. 


 


1 Hoffman report, page 12; pdf page 27. 
2  As we have stated previously, our investigation has been hampered by lack of access to Mr. Hoffman’s notes and 
the emails, and other documents provided to him by the APA, or others, that he did not include in his document 
binders. Given the pattern of omissions in the report, and our knowledge that the report does not reflect the full 
content of at least some interviews, those notes gain added importance. The APA, through its counsel, refused our 
request; Mr. Hoffman has not had the courtesy even to respond to a request made by Dr. Newman for those 
materials on August, 27, 2015. 
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THE FACTS: AN EXECUTIVE SUMMARY 


1.  The report’s central conclusion is that APA officials “colluded with important DoD officials to 
have APA issue loose, high-level ethical guidelines that did not constrain DoD in any greater fashion than 
existing DoD interrogation guidelines.”3 The DoD guidelines, the report claims, “used high-level concepts 
and did not prohibit techniques such as stress positions and sleep deprivation….”4 


 
The facts: As the documents Mr. Hoffman omitted show, the DoD interrogation policies in effect 


in June 2005, when the PENS report was created, were very restrictive. For example, the Standard 
Operating Procedures (SOP) for Iraq issued on January 27, 2005, specifically prohibited sleep management 
and stress positions, among several other techniques. The policies also incorporated the provisions of the 
relevant Geneva Conventions. Mr. Hoffman’s report never refers to these restrictive DoD policies. Given 
these policies, the claim that we wanted loose APA guidelines so that DoD could continue abusive 
interrogations simply makes no sense, especially given that those of us in the military were involved in 
creating some of these military guidelines.  


 
2.  The report also concludes that “there remained a substantial risk, that without strict 


constraints, such abusive interrogation techniques would continue” and that we and others exhibited 
“substantial indifference to the actual facts regarding the potential for ongoing abusive interrogations 
techniques.”5 


The facts: As the documents we cite demonstrate, by the time of the PENS report all evidence 
showed that abusive interrogations within DoD had ended and were highly unlikely to resume, given the 
prohibitions against them and the penalties for violating those prohibitions.6 Here as elsewhere, Mr. 
Hoffman conflates times periods in order to ignore the major changes in interrogation policies and 
practices that took place in 2004, after the Office of Legal Counsel (OLC) memos that provided an 
expanded view of permissible interrogation techniques were withdrawn.   


3. Mr. Hoffman concludes that the PENS guidelines were unduly loose in a way that did not 
constrain abusive interrogations. In particular, he makes two claims. Although those claims lose their force 
given the restrictive military guidelines already in place, they are in themselves false.  


The first claim: 


The leading ethical constraint in the report was that psychologists could not be involved in any 
way in torture or cruel, inhuman or degrading treatment. But it was well known to APA officials at 
the time of the report that the Bush Administration had defined “torture” in a very narrow fashion, 


3 Hoffman report, page 9, pdf page 24. 
4 Hoffman report, page 12, pdf page 27. 
5 Hoffman report, page 9, pdf page 24. 
6 Our response relates only to DoD; we cannot speak to policies or practices within the Central Intelligence Agency 
(CIA) or to the activities of Dr. James Mitchell and Dr. Bruce Jessen, whose company contracted with the CIA to 
conduct interrogations. We note, however, that the Hoffman report regularly ignores the clear difference between 
the approaches of the DoD and the CIA that had developed in late 2003, 2004 and 2005. DoD was governed by its 
own policies which, by that time, clearly did not authorize abusive techniques. We note that Mr. Hoffman states that 
Dr. Mitchell told him (emphasis added): “DoD was genuinely interested in adhering to the Ethics Code and was 
seeking clarity about its guidelines, whereas the CIA would not have changed its operational decisions based on 
the ethical statements of a professional association.” Hoffman report, page 144, pdf page 162.  
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and was using the word “humane” to describe its treatment of detainees despite the clear 
indications that abusive interrogation techniques had been approved and used. Thus, APA knew 
that the mere use of words like “torture,” “inhuman,” or “degrading” was not sufficient to provide 
guidance or draw any sort of meaningful line under the circumstances.7 


The facts:  The Bush Administration memos providing a narrow definition of torture had been 
withdrawn by the time of PENS insofar as they applied to the DoD. As a report of the Office of Professional 
Responsibility (OPR) made clear, as of December of 2003 the “Yoo memo” underpinning an expansive 
view of permissible DoD interrogation techniques was verbally withdrawn.8 At some point after Deputy 
Attorney General Patrick Philbin testified before the House Permanent Select Committee on Intelligence 
on July 14, 2004, the DoD informed the OLC that it did not need a replacement for the Yoo memo.9 The 
verbal withdrawal of the Yoo memo in December of 2003 was then reiterated in writing in February of 
2005.10 The more general OLC “Bybee memo” giving an expanded view of permissible interrogation 
techniques was withdrawn in June of 2004, and the OLC memo issued in December 2004 made it very 
clear that torture would be defined with reference to the United Nations Convention Against Torture 
(CAT) as well as U.S. law.11 (A second, classified Bybee memo applied to the CIA and was replaced by 
memos in May of 2005 that were also specific to the CIA.) Mr. Hoffman’s conclusion rests on ignoring 
developments in 2004 and 2005 and the distinction between CIA and DoD policies.12 


The second claim: 


 Mr. Hoffman concludes that the PENS guidelines did not require adherence to the Geneva 
Conventions. His language also clearly implies that we were unconcerned with the Conventions.  


Although the relatively small number of non-DoD voting members of the task force made some 
efforts to push for greater specificity and for definitions based on the Geneva Conventions, their 
efforts were rejected by the DoD members of the task force, the APA Ethics Director, and the other 
key APA officials who were included in the meeting.13   


… the PENS report does not fully embrace international legal standards.14 


The [PENS] statement also makes reference to, at Wessells’s behest, the Geneva Convention 
Relative to the Treatment of Prisoners of War and the U.N. Convention Against Torture. But as 
discussed earlier, these provisions are not made binding on psychologists in these detainee 
settings. 15 


The facts:  As we demonstrate below in section 3, the actual language of PENS guidelines made it 
clear that U.S. law incorporates all treaties to which the U.S. is a party, including the CAT. It also makes 
clear that psychologists must “follow” the most recent applicable regulations, and that those regulations 


7 Hoffman report, page 12, pdf page 27. 
8 Office of Professional Responsibility Report, page 112, pdf page 118. 
9 Office of Professional Responsibility Report, page 121, pdf page 127. 
10 Levin Memo, February 4, 2005. 
11 Levin Memo, December 30, 2004. 
12 Mr. Hoffman did not find that APA officials colluded with the CIA. Hoffman report, page 10, pdf page 25.  
13 Hoffman report, page 12, pdf page 27. 
14 Hoffman report, page 251, pdf page 270. 
15 Hoffman report, page 305, pdf page 324. 
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incorporate the Geneva Conventions and the CAT. (The PENS Task Force Report even contained links to 
those texts.16) As DoD psychologists were aware and as we discuss in Section I below, the regulations 
governing DoD interrogations had become tight, not loose.  


 In the face of the actual PENS language, it is difficult to see any basis for Mr. Hoffman’s 
characterization of the report. The PENS guidelines could be considered “loose” only by those who wanted 
policy outcomes – for example, that psychologists should have no involvement in interrogations – that 
the Board of Directors and the PENS Task Force as a whole did not accept, or wanted a degree of specificity 
about which there was no consensus and which ethical guidelines in other professions do not attempt.17  


 In the following pages, we provide supporting details for each of these three points. In the 
concluding pages, we describe some of the report’s many other factual inaccuracies and 
mischaracterizations. 


THE FACTS: THE SPECIFICS 


1.  Mr. Hoffman’s Central Conclusion Collapses in the Face of the Timeline of Events Pre-PENS 


 Hoffman states as fact the following conclusion (emphases added): 


 Our investigation determined that key APA officials, principally the APA Ethics Director joined and 
supported at times by other APA officials, colluded with important DoD officials to have APA issue 
loose, high-level ethical guidelines that did not constrain DoD in any greater fashion than existing 
DoD interrogation guidelines.… Thus, we conclude that in colluding with DoD officials, APA 
officials acted (i) to support the implementation by DoD of the interrogation techniques that DoD 
wanted to implement without substantial constraints from APA; and (ii) with knowledge that 
there likely had been abusive interrogation techniques used and that there remained a 
substantial risk, that without strict constraints, such abusive interrogation techniques would 
continue; and (iii) with substantial indifference to the actual facts regarding the potential for 
ongoing abusive interrogations techniques.18 


 


16 Dr. Mike Wessells, PENS listserv notes, page 91. The day after the PENS Task Force meeting, Dr. Wessells states: 
“One very small but important suggested change is that yesterday, we had agreed to include under the fourth point 
reference (in two places) to both the Geneva Conventions and the Convention Against Torture (which applies to 
detainees who are not Prisoners of War).” And in fact, those references are included in the final text of the report. 
Report of the American Psychological Association Presidential Task Force on Psychological Ethics and National 
Security (PENS), June 2005, page 5, pdf page 6. 
17 For example, the American Bar Association Model Rules of Professional Conduct state: “A lawyer shall not 
counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent…” The 
ethics code doesn’t list all the specific ways that an attorney should not assist a client in committing a crime or 
fraud.   
18 Hoffman report, page 9, pdf page 24. 


This conclusion rests on the assumption, for which Mr. Hoffman provides no facts, that at the 
time of the PENS report the existing DoD interrogation guidelines allowed for abusive 


interrogations. They did not. 
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He states essentially the same conclusion on pages 65 and 68. He further states: 


 During the task force’s pre-meeting communications, during its three-day meetings, and in 
preparing the task force report, Behnke [Dr. Stephen Behnke, the APA Ethics Director at the time 
of PENS] and Banks closely collaborated to emphasize points that followed then-existing DoD 
guidance (which used high-level concepts and did not prohibit techniques such as stress 
positions and sleep deprivation), to suppress contrary points, and to keep the task force’s ethical 
statements at a very general level in order to avoid creating additional constraints on DoD.19  


Although Mr. Hoffman refers to “existing interrogation” policies and guidelines, he never provides 
the actual DoD policies that were in place as of June 2005 when the PENS Task Force convened.  Instead, 
he refers to DoD policies in place in 2002, 2003, and late 2004, or to CIA policies. (The late 2004 document 
is a SOP for BSCTs20 at Guantanamo that was replaced on March 28, 2005, by a SOP that Colonel Dunivin 
drafted. That later document is actually included in the report’s document binders but not listed in their 
index or referred to in the report.)21  


 
Here as in many other places, the Hoffman report relies on both omissions and misstatements to 


reach its conclusions. As the documents we describe and attach to this response demonstrate, Mr. 
Hoffman’s main conclusion is false.   


The Documentation Mr. Hoffman Didn’t Provide or Analyze 


As the documents demonstrate, military personnel were under clear orders to treat detainees 
humanely. This had manifested in a number of policies prohibiting abusive interrogations and defining 
abuse quite specifically. The policies in place incorporated the relevant Geneva Conventions as well as the 
provisions of the Army Field Manual (FM 34-52). As the charts on pages 9 and 10 show, policies for Iraq 
and Afghanistan specifically prohibited sleep deprivation and stress positions (among other things). For 
Guantanamo, the policies we have obtained contained a list of permitted techniques that did not include, 
among other techniques, sleep deprivation and stress positions. In addition, in a statement included in 
the Hoffman Report (Binder 5, HC00022699), General Randall Schmidt (as the first author of that report) 
said that sleep deprivation was barred in Guantanamo in March 2004, and The Review of the FBI’s 
Involvement In and Observations of Detainee Interrogations in Guantanamo Bay, Afghanistan, and Iraq 
(Reference 12) states that specific stress positions were expressly prohibited in May 2004. All of the 
documents to which we refer were freely available to Mr. Hoffman on the internet.  


To understand how these changes had come about, an understanding of the timeline of events in 
2004 and 2005 – which Mr. Hoffman ignores – is critical. 


• Prior to 9/11, Army interrogators had relied on the guidance of the FM 34-52, which contains 
explicit directions as to which interrogation techniques are allowed and which are considered 
abusive or cruel, inhumane or degrading treatment. 22 


19 Hoffman report, page 12, pdf page 27. 
20 A “BSCT” is a Behavioral Science Consultation Team whose members are trained military health professionals. 
BSCT’s monitoring of interrogations helps ensure compliance with U.S. law, DoD regulations, local guidelines, and 
ethical standards. 
21  Hoffman report, footnote 923, pdf page 233, and the references to the supporting documents in Binder 3, pdf 
page 978, DODDON-000760-000772. 
22 Army Field Manual, 34-52; pages I-6 through I-9. 
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• After 9/11, memos issued by the OLC expanded the range of interrogation techniques that would 


not be regarded as “torture.” When those legal memos were withdrawn in 2003 and 2004, the 
OLC affirmed that interrogations were governed by the CAT, and it became clear to the military 
that interrogations were once again governed primarily by the restrictions in FM 34-52. 
 


• During mid-2004 and early 2005, the FM 34-52 restrictions against abusive interrogations were 
reinforced by a series of specific policies governing Iraq, Afghanistan and Guantanamo.  As a 
result – and as many members of the PENS Task Force were aware and as was discussed on the 
PENS listserv – at the time of the PENS deliberations, the DoD interrogation policies were specific 
and forceful in their prohibitions against abusive interrogations.  


 
The following charts provide the details of these developments. The relevant portions of the 


documents to which they refer are appended and the reference for the full document is listed in the 
reference table.
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In December 2004, six months before PENS, the Office of Legal Counsel memos that expanded permissible interrogation techniques 
were withdrawn, and a new memo made it very clear that the United Nations Convention Against Torture applied to all interrogations


Thirteen senior-level government investigations and hearings prior to PENS had produced changes in policies and procedures as 
early as May of 2004, just after the abuses at Iraq were discovered


• The OLC memo (one of the “Bybee memos”) underlying an expanded view of permissible interrogation techniques was withdrawn in June of 2004 and a new
memo substituted in December of 2004, almost six months before PENS convened. The substitute memorandum made it clear that “[t]orture is abhorrent,”
that interrogators were bound by the United Nations Convention Against Torture, and that the prohibitions in CAT were reflected in US criminal laws. There was
no question what the law was at the time of PENS. Reference 1.


• On February 4, 2005 the General Counsel of DoD was reminded in writing by the OLC that the Yoo OLC memo that underpinned the DoD interrogation program 
(issued in 2003) had been withdrawn verbally in December of 2003, and that the memorandum was being formally withdrawn. Reference 2.


• Consistent with the issuance of the new local policy guidance memos, in the late summer of 2004, DoD notified the OLC that it did not need a replacement for 
the Yoo 2003 memo. Reference 3. 


• On May 6, 2004, General Abizaid, the senior command officer for the Central Command area of responsibility (encompassing Iraq and Afghanistan), ordered
all of the Central Command to conduct interrogations in accordance with FM 34-52. That Manual prohibits, for example, food deprivation, prolonged stress
positions, and abnormal sleep deprivation. Reference 4.


• On May 18, 2004, CNN reported that the Army had banned “sleep and sensory deprivation and keeping prisoners in stressful positions” in Iraq and was
reviewing the policies in Afghanistan. Reference 5.


• On March 10, 2005, testifying before the Senate, Admiral Church had the following exchange with Senator McCain: Senator McCain: “Are all the interrogation 
techniques now in keeping with international law and with treaties that the United States of America is signatory to?” Admiral Church: “Yes, sir.” Senator
McCain: “In your mind there is no doubt?” Admiral Church: “There is no doubt in my mind.” Reference 6.


• In April of 2005, the New York Times reported that DoD was working on a revision to the Army Field Manual which would contain even more specifics about
prohibited interrogation techniques. Reference 7.
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• On May 13 2004, the commander of Combined Joint Task Force 7, then the command structure for Iraq, issued a policy that specifically prohibited the use
of six interrogation techniques, including sleep management, stress positions, change of scenery, dietary manipulation, environmental manipulation, and
sensory deprivation. Reference 8.


• The Schlesinger report made it clear that restictive interrogation policies for Iraq were in place beginning May 13, 2004. That report is in Mr. Hoffman’s
Binder 4 and is linked to FN 1640 but never analyzed.


• On January 27, 2005, the May 6, 2004, policy for all of CENTCOM was reinforced by  SOP for everyone in Iraq that stated (emphasis added): “All
interrogations and tactical questioning will comply with the applicable provisions of the Law of War, the Geneva Conventions, and with US policy, which require 
us to treat all persons humanely and with dignity and respect. This policy also expressly prohibits acts of violence or intimidation and physical or mental
torture. Humiliation is a violation of the Geneva Conventions and is therefore prohibited. Threats, insults, and exposure to inhumane treatment as a means
of or aid to interrogation are not authorized and will not be condoned… Under no circumstances will the following interrogation techniques be
approved or utilized: sleep management, stress positions, diet manipulation, environmental manipulation, removal of clothing, or sensory
deprivation. Military working dogs will not be used for, or be present during, interrogations.” Reference 9.


• On May 16, 2004, an order to the Combined Forces Command-Afghanistan stated unequivocally (emphasis added): “Intelligence questioning of detainees
will be conducted strictly I[n] A[ccordance] W[ith] the Geneva Conventions. Physical abuse of any type, any form of intentional humiliation,
verbal abuse, or deprivation of sleep, food or water are explicitly forbidden. Intelligence value remains secondary to treating all detainees
humanely with a view to their ultimate release and reconciliation as a part of Afghanistan’s future.” The order also stated that “Persons
subject to the U[niform]C[ode]M[ilitary]J[ustice] (UCMJ) may be punished thereunder” for violating that prohibition. Reference 10.


• The Schlesinger report makes clear that restrictive policies were in place for Afghanistan since June of 2004. 


• The Guantanamo (or “Camp Delta”) SOP issued in March 2004 prohibited abuse, “any form of corporal punishment,” physical exercise as punishment
(considered a stress position), and “verbal harassment.” It also mandated that “detention operations meet with the principals of the Geneva Conventions,” 
and stated that violations of the SOP could be punished under the UCMJ. Reference 11.


• General Schmidt has stated publicly that sleep deprivation was barred in Guantanamo in March 2004 (Hoffman report; Binder 5), and the
Schlesinger Report makes it clear that, since April of 2003, the only techniques specifically authorized did not include sleep deprivation, stress positions, or 
exploiting phobias. The Review of the FBI’s Involvement In and Observations of Detainee Interrogations in Guantanamo Bay, Afghanistan, and Iraq states that
in May 2004, specific stress positions were again expressly prohibited. Reference 12.


• The SOP governing BSCT personnel at Guantanamo, issued on March 28, 2005, states (emphasis added): “Use psychological expertise to provide monitoring, 
consultation, and feedback regarding the entire detainee environment in order to assist the command in ensuring humane treatment of detainees, the
prevention of abuse, and the safety of U.S. personnel. …. In addition to the other duties and qualifications noted in this document, it is the responsibility
of all BSCT personnel to familiarize themselves with and adhere to the UCMJ, Geneva Conventions, applicable rules of engagement, local
policies, as well as professional ethics and standards of psychological practice. All BSCT personnel will be expected to:…Immediately
report any suspicions of abuse of detainees or misconduct by U.S. personnel to JIG Director who is responsible for further reporting to JTF
Commander.” Reference 13. 


IRAQ POLICIES


AFGHANISTAN POLICIES


GUANTANAMO POLICIES
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Hoffman refers to none of the documents described above, although they could have been 
easily found. (For example, buried in Binder 4 of his supporting materials is a chart in the August 2004 
Schlesinger Report (The Final Report of the Independent Panel to Review Department of Defense 
Detention Operations) that could have guided him to many of these documents and, therefore, through 
an analysis of the “existing DoD guidelines” in June of 2005.)  


Participation of Military Members in Drafting Policies to End Abuses and Prevent Future Abuses 


 When the March 2005 BSCT SOP was put into effect, Colonel Dunivin was stationed at 
Guantanamo and had participated in drafting it. She alluded to this in an email contained in Mr. Hoffman’s 
binders.23 Colonel Banks was an author of the Army Inspector General’s report, issued in July of 2004, on 
interrogations in Iraq and Afghanistan, and was responsible for listing in the report all of the provisions of 
the Geneva Conventions that applied to interrogations, including, for example, “No degrading 
treatment.”24 And, at the time of PENS, Colonel Banks was consulting to the Army on a revision to the 
Army Field Manual that, as a New York Times article reported, was to contain even more specifics about 
prohibited interrogation techniques.25  


Additionally, after the pictures of abuse from Iraq surfaced, Colonel James met with Dr. Phil 
Zimbardo, the author of the Stanford prison experiments, to discuss how to minimize abuses. While on a 
plane to Iraq, Colonel James outlined the beginnings of a SOP to prevent abuses.  The first restrictive SOP 
was put in place in May of 2004, expressly prohibiting sleep deprivation and stress positions and 
incorporating the Geneva Conventions. While in Iraq, Colonel James trained staff on appropriate 
interviewing techniques that were consistent with those documents.  He noted at least twice on the PENS 
listserv that restrictive policies were in place at the time of PENS, but he could speak about those 
prohibitions only in general terms since their contents were still classified.   


 Mr. Hoffman failed to ask about any of these activities during his multiple interviews with us. 
When we tried to bring up these facts, he told us they “weren’t relevant” and he wanted to know only 
about our interactions with APA. We even offered to try to have the general topics Mr. Hoffman wanted 
to speak about cleared in advance with the military but were rebuffed by him. Yet these topics are clearly 
relevant to the tale Mr. Hoffman spins, and our attorney – without the resources of a major law firm – 
was able to gather the relevant documents simply by searching the internet.26  


2.  All Available Evidence Showed that Abusive Interrogations in the Military Had Ended  
 
 The Hoffman report states that the “collusion” to create loose PENS guidelines took place 
(emphasis added): 
 


… (ii) with knowledge that there likely had been abusive interrogation techniques used and that 
there remained a substantial risk, that without strict constraints, such abusive interrogation 


23 Hoffman report, Binder 1, pdf page 895, APA 0035139. 
24 Department of the Army the Inspector General (DAIG) Report, page E-9, pdf page 211.  
25 New York Times article concerning the new Army Field Manual, April 28, 2005. 
26 The first Iraq SOP is still classified; however, its contents were partially disclosed in the Formica report 
(Reference 8). The Iraq SOP from January 2005, cited herein, is still mostly classified but is publicly available 
(Reference 9). To the extent it is classified we have refused to discuss its contents or comment on it with our 
attorney.  
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techniques would continue; and (iii) with substantial indifference to the actual facts regarding 
the potential for ongoing abusive interrogations techniques.27 
 
These APA officials took this position while intentionally avoiding an effort to gather 
information about whether “enhanced” interrogation techniques were still occurring—
although they would have had every reason to believe that stress positions and sleep 
deprivation (among others) were still being used at the time of PENS because of the reluctance 
of Banks and other DoD officials to declare them prohibited.  We would not call this “supporting 
the implementation of enhanced interrogation techniques,” but we would say this was supporting 
the implementation by DoD of the interrogation techniques it wanted to implement, without 
substantial constraints from APA, and with knowledge that there likely had been abusive 
interrogation techniques used, and there remained a substantial risk that without strict 
constraints, such abusive interrogation techniques would continue.28 


 Before the time of PENS, as the chart below illustrates, 13 senior-level investigations into detainee 
abuse had taken place (additional reports were released after PENS). All of those reports are either 
publicly available in some form or have been publicly reported on. Yet Mr. Hoffman gives very short shrift 
to their contents, and ignores most of their findings.29 


 
Everyone knew that abuses had occurred. However, Mr. Hoffman provides no evidence – and 


there is none – to back up his assertion that there was a “substantial risk” abuses were likely to continue 
in DoD interrogations. Instead, his assertion relies solely on the fact that abuses had occurred and the 


27 Hoffman report, page 9, pdf page 24. 
28 Hoffman report, page 68, pdf page 83.  
29 Chart adapted from Office of the Inspector General of the Department of Defense, Review of DoD-Directed 
Inspections of Detainee Abuse, August 25, 2006; page 32, pdf page 42. 
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mistaken assertion that there were no restrictive guidelines in place. Given the guidelines actually in place, 
the bright light cast onto abuses by many reports, the commitment of military leadership to preventing 
abuses, the authority given military psychologists to report abuses, and the realization that the whole 
world was watching, it was highly unlikely that abusive interrogations would be attempted or, if 
attempted, could take place undetected within the DoD. (Again, our knowledge is limited to the DoD, not 
the CIA.) 


 
In the chart on page 9, we cited an exchange between Senator McCain and Admiral Church during 


Admiral Church’s March 2005 testimony before the Committee on Armed Services, which was charged 
with reviewing the interrogation polices. The exchange deserves repetition (See Reference 6): 


 Here again, Mr. Hoffman conflates time periods and ignores the specifics of what transpired 
between the post-9/11 period and the period preceding PENS, as well as the differences between CIA and 
DoD approaches to interrogation policies. 


 
3.  The PENS Guidelines Were Understood by Military Psychologists to Prohibit Abusive 
Interrogations  
 


As we explained above, the claim that the PENS guidelines were too general to constrain abuses 
loses its significance if military psychologists were already bound by strict military guidelines, as they were. 
However, there was no doubt among military psychologists that the PENS guidelines themselves 
prohibited techniques that contravened the FM 34-52 or the international conventions incorporated in 
U.S. laws. It is striking that Mr. Hoffman avoids backing up his characterization of the guidelines by actually 
quoting them.  


Senator McCain: "Are all the interrogation techniques now in keeping with international law and with treaties 
that the United States of America is signatory to?"  
Admiral Church: "Yes, sir."  
Senator McCain: "In your mind there is no doubt?"  
Admiral Church: "There is no doubt in my mind." 


In direct contrast to Mr. Hoffman’s characterizations of the PENS guidelines, they make it clear 
that psychologists are obligated to follow the most recent regulations governing their roles, 
and that those regulations incorporate the U.N. Convention Against Torture as well as the 


Geneva Convention Relative to the Treatment of Prisoners of War. (And, as we have 
demonstrated, the DoD regulations include even more specific restrictions.) In addition, the 


governing OLC guidance – the two memos issued by Acting Assistant Attorney General Daniel 
Levin in December 30, 2004 and February 4, 2005 – that applied to the DoD made clear that 


the CAT as well as relevant U.S. laws applied to military interrogations. No military 
psychologist could rationally have believed at the time of PENS that relevant Geneva 


Conventions and the CAT should not apply to their work, nor did the military psychologists 
involved with PENS take that position. 
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Statement four of the PENS Guidelines states (emphasis added):  


Psychologists do not engage in behaviors that violate the laws of the United States, although 
psychologists may refuse for ethical reasons to follow laws or orders that are unjust or that violate 
basic principles of human rights. Psychologists involved in national security-related activities 
follow all applicable rules and regulations that govern their roles. Over the course of the recent 
United States military presence in locations such as Afghanistan, Iraq, and Cuba, such rules and 
regulations have been significantly developed and refined. Psychologists have an ethical 
responsibility to be informed of, familiar with, and follow the most recent applicable regulations 
and rules. The Task Force notes that certain rules and regulations incorporate texts that are 
fundamental to the treatment of individuals whose liberty has been curtailed, such as the 
United Nations Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment and the Geneva Convention Relative to the Treatment of Prisoners of War.  (The 
original PENS document then includes a link to those two documents.) 


 Mr. Hoffman simply assumes that, because the PENS guidelines did not ultimately reflect the 
views of some of the Task Force’s members (views he clearly adopts as his own), malign motives were in 
play to make the guidelines ineffective. Aside from that obvious bias, his assertions contain the following 
mistakes: 


• As we discussed above, although he emphasizes the outdated Bush administration OLC 
memos (the “Bybee” and “Yoo” memos) as the appropriate context within which words such 
as “torture” would be interpreted, he ignores the fact that the Bybee and Yoo memos had 
been withdrawn and that the military had been issuing stringent interrogation guidelines (as 
had been reported in the press). No military psychologist involved in national security 
interrogations was in doubt that the military had increasingly adopted a very different 
attitude toward what were permissible interrogation techniques. The local rules and 
regulations governing interrogations, and therefore military psychologists’ behavior, all 
incorporated the Geneva Conventions and contained strict prohibitions against abusive 
techniques.30 Although some of the regulations were still classified at that time and could not 
be discussed in detail, they were well known to and governed the conduct of the PENS Task 
Force military members. 
 


• Mr. Hoffman states that, because efforts by some PENS Task Force members to push for 
definitions based on the Geneva Conventions were rejected, the report did not ethically bind 
psychologists by human-rights standards. This vastly oversimplifies and distorts the debate 
within the Task Force. Statement Four states clearly that psychologists are bound by the 
Geneva Conventions. The debate was not about that question. Federal employees and 
military members pledge adherence to the laws of the United States – but those laws 
automatically encompass treaties to which we are a party. Military members expressed 
concern that they could not commit to a broad adherence to international law because it 
could conflict with the wording of the oath that they take. The debate, therefore, was about 
whether the PENS guidelines, if they were to be effective for military psychologists, should 
refer directly to international laws or to the U.S. laws that incorporate the relevant 


30 Colonel James made this point several times on the PENS listserv, pages 47; 144. 
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international laws. This is a debate about the relationship between U.S. and international law 
that is conducted in many settings, not just this one.  


 
In this setting, the debate was further complicated by the fact that the U.S. government held 
that the Geneva Conventions applied only to certain enemy combatants, and not all national 
security detainees.31 Clearly, throughout this period there were significant disputes about the 
law governing detainee interrogations, disputes conducted at levels of government beyond 
ours. Those of us in the military set out to change the policies on the ground that governed 
psychologists’ conduct to make it clear that, at each site, the Geneva and U.N. Conventions 
applied and abusive interrogations were not permitted. This approach allowed us to bring 
about these changes while staying in the chain of command and without contradicting our 
government’s stated policy on this legal issue.32 All of our work was motivated by a desire 
to provide all psychologists who would work in these settings in the future with guidance 
that would allow them to resist abusive techniques and obligated them to report any 
suspected abuses that might occur. All of us believed this was extremely important work for 
our profession. All of us also firmly believe that the standards defined by the Geneva and 
U.N. Conventions should apply to all detainees – and, in fact, some of the guidelines we 
have described make that clear.  As even Jean Marie Arrigo, one of our most vocal critics, 
noted, Colonel James and Colonel Banks both stated that they believed that the relevant 
Geneva Conventions should apply.33 None of us doubted for a minute that we should abide 
by the Geneva Conventions in every circumstance, whether or not detainees were considered 
enemy combatants.34 
 


• Mr. Hoffman ignores that Dr. Behnke had clearly studied the scope of U.S. laws and the 
appropriate approach to relying on U.S. law in the PENS guidelines. As indicated by Dr. 
Behnke’s handwritten notes, his position was informed by a May 2005 article by the 
Physicians for Human Rights that described all the applicable U.S. laws that allowed sanctions, 
including criminal sanctions, to be imposed on psychologists who participated in abusive or 
cruel, inhumane or degrading treatment. 35 Those laws incorporate the prohibitions of the 
Geneva Conventions and of the CAT to which the United States is a signatory. (For example, 
the 1999 Initial Report of the United States to the U.N. Committee against Torture states that 
“Every act of torture within the meaning of the [CAT] is illegal under existing federal and state 
law, and any individual who commits such an act is subject to penal sanctions as specified in 
criminal statutes."36) Dr. Behnke’s reliance on that careful legal analysis is clearly shown in 


31 The Obama Administration has dropped the term “enemy combatant” but retains the right to detain those who 
provide "substantial" assistance to al-Qaeda and its associates globally. 
32 Understanding the Oath of Office taken by military members and federal employees. 
33 Hoffman report, Binder 3, Arrigo notes pdf pages 805-830; 815. 
34 In stark contrast to what Mr. Hoffman concludes, Senator Levin, in his remarks when releasing the Senate Armed 
Services Committee Report in April of 2009, noted that military psychologists – including Colonel Banks – warned  
against the use of harsh techniques as early as 2002: “On October 2, 2002, Lieutenant Colonel Morgan Banks, the 
senior Army SERE psychologist, warned against using SERE [Survival Evasion Resistance and Escape] training 
techniques during interrogations in an email to personnel at GTMO ….”.  
35 Break Them Down, May 2005; Hoffman report, Binder 4, pdf page 985. HC 00008888. 
36 Human Rights Watch, quoting from the U.N. Committee Report Against Torture, March 11, 2003. 
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notes from his files that were given to Mr. Hoffman. Although Mr. Hoffman includes them in 
his document binders, he does not discuss them in his report. 


 Within the PENS Task Force, there was at times heated debate, even among the various members 
of the military branches, about whether the guidelines should be more specific about permissible and 
prohibited techniques and whether the guidelines should rely on the Geneva Conventions directly or on 
the U.S. laws that incorporated the Conventions. Throughout Mr. Hoffman’s report, it is clear that he takes 
sides on those issues, despite his claim to neutrality. (See, for example, page 27, where he concludes, 
without any evidence, that it is “naïve or intentionally disingenuous” to believe that psychologists can 
simultaneously prevent abusive interrogations and encourage effective techniques.)  But the outcome of 
the debates was entirely reasonable and, we believe, correct.  


Other Conclusions in the Report Rest on Similar Factual Inaccuracies 


 Our more detailed reply will respond to Mr. Hoffman’s other major conclusions, all of which rest 
similarly on omissions, opinions masquerading as fact, and unsupported inferences about motives. At this 
time, we set forth only a few of these inaccuracies. 


Appropriately disclosing and navigating the alleged conflict of interest 


 The report asserts that, because Dr. Newman is married to Colonel Dunivin, he had a “classic 
conflict of interest” that was not adequately disclosed and should have barred him from participating in 
any aspect of the PENS process. 37 As is the case again and again, a paragraph that states a conclusion is 
not accompanied by any of the facts or documents that depict a different or more complex story, although 
they are sometimes buried deep inside the report.   


• Disclosure. Although the report acknowledges38 that various APA officials were aware of the 
marriage, it does not make it clear that Dr. Newman had disclosed the marriage to the Board 
of Directors and his superiors, as well as to others in the APA. The marriage was referenced 
in October 2002 in the Monitor, the official publication of the APA, which is sent to all 
members, with a picture listing their respective titles and positions.39 In addition, based on an 
email drafted by Nathalie Gilfoyle, the APA’s General Counsel, in the context of the issue 
described in the fourth of these bullet points, it appears that the marriage had been disclosed 
to the APA Council in 2004.40 In sum, all of Dr. Newman’s superiors and many members of the 
Task Force, including the person who nominated him for inclusion as an observer, were aware 
of the relationship.41 Moreover, it was also commonly known that Colonel Dunivin was 
deployed to Guantanamo. As Geoff Mumford, an APA staff member, said in an email to which 
Mr. Hoffman refers, “it doesn’t appear to be a secret that she’s been down there.”42  
 


37 Hoffman report, pages 13-14, pdf pages 28-29. 
38 Hoffman report, pages 13-14, pdf pages 28-29. 
39 APA Monitor, October 2002, Reference 14.  
40 Hoffman report, Binder 2, pdf pages 1401-1404, APA 0138161. 
41 Hoffman report, page 258, pdf page 277. 
42 Hoffman report, page 218, pdf page 237; Binder 1, pdf page 797, APA 0030060. 
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• General Counsel’s Awareness. Ms. Gilfoyle was presumably fully capable of deciding whether 
Dr. Newman’s role as an observer constituted a conflict and, if she thought it might be, of 
saying so. Although Mr. Hoffman states that “Gilfoyle … was surprised to learn of Newman’s 
involvement during the meetings,”43 on Sunday, June 26, she and others received an email 
from a member of the Task Force listing Dr. Newman (and her) as among those who 
consulted on the project. She then emailed Dr. Behnke about her concerns about how the 
draft would be reviewed before it was released, and copied Dr. Newman. In those exchanges, 
she did not express surprise or concern about his involvement. Moreover, although we cannot 
tell from the documents in the Hoffman report the degree of Ms. Gilfoyle’s ongoing 
involvement in the PENS discussions, she was apparently sufficiently involved to be able to 
tell Dr. Behnke, when she received the draft report, “I think this looks great and captures the 
discussion well.”44  
 


• Colonel Dunivin and Dr. Newman’s Role. Colonel Dunivin was not a member of the PENS Task 
Force, did not attend the Task Force meeting, and did not participate in its deliberations at 
all. Although she submitted names for inclusion on the Task Force based on competencies 
and appropriate expertise, the decisions about whom to include were made by those to 
whom the marriage and potential conflict had been fully disclosed. Dr. Newman was not a 
member of the Task Force or of its listserv and did not help to draft its report. Instead, he was 
a non-voting observer, chosen by people to whom the marriage had been fully disclosed. A 
review of the notes of the Task Force meetings finds that he spoke less frequently than many 
others. His comments focused appropriately on the role of psychology and psychologists in 
the interrogation process, and were consistent with, and appropriate for, his duty of loyalty 
to his employer and his position as the Executive Director for Professional Practice for APA.  
 


• Previous consideration of a potential conflict issue. In a footnote, the Hoffman report says 
that the marriage had previously raised concerns and that, in late 2004 (just three months 
before the PENS Task Force was approved by the Board), a Council member flagged it as a 
potential conflict of interest when Dr. Dunivin was running for a position on the APA Finance 
Committee. The footnote adds, without detail, that she withdrew her candidacy. It cites to, 
but does not describe, a document buried in the document binders.45 That document includes 
a description, in an email, of advice requested by Ms. Gilfyole on behalf of the APA Board 
from PriceWaterhouseCoopers (PwC). According to the email, PwC advised that “… this type 
of service [that is, service on the committee] is not prohibited.” The email went on to state 
that full disclosure would minimize the risk of a conflict, that actual conflicts could be dealt 
with by recusal on an issue-by-issue basis, and that recusal “should be adequate to address 
an actual conflict or the appearance of a conflict regarding a matter directly affecting the 
Practice Directorate.”46 The document also makes clear that Dr. Dunivin was not required to 
withdraw her candidacy for the Finance Committee because the marriage was regarded as a 


43 Hoffman report, page 257, pdf page 276.  
44 Hoffman report, Binder 1, pdf page 1064, APA 0040782. 
45 Hoffman report, Binder 2, pdf pages 1401-1404, APA 0138161.  
46 Id. 
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conflict in and of itself, an inference that the wording of Mr. Hoffman’s footnote encourages. 
Although the existence of this advice from PwC was never disclosed to Dr. Newman, Ms. 
Gilfoyle as General Counsel of APA had the benefit of the guidance at the time of the PENS 
meetings. Because we do not have the full language of the PwC advice, we cannot determine 
its more specific relevance to the PENS discussions. However, the failure to disclose it or 
include the full text of the advice – yet another omission – distorts Mr. Hoffman’s description 
of the entire conflict issue. 
 


The proper handling of an ethics complaint against Colonel James 
 
  As one of his three main conclusions, Mr. Hoffman states broadly that ethics complaints were 
handled improperly to protect psychologists involved in interrogations.47 As evidence for that conclusion, 
Mr. Hoffman cites an ethics complaint filed against Colonel James. Despite acknowledging that, if there 
was a flaw in how ethics complaints were handled, it was systemic and not related specifically to 
psychologists involved in interrogations, and despite acknowledging on page 522 of the 528-page text of 
the report that its handling was “technically permissible,” he says it demonstrated a lack of diligence and, 
by implication, a desire to protect Colonel James.48 But Mr. Hoffman fails to state that the same 
complainant filed multiple complaints concerning Colonel James with two state licensing boards, and 
that no board, and no court reviewing any of those state board decisions, has found those allegations 
to have merit or to have been handled improperly. At this point, Colonel James’ conduct has been the 
subject of at least seven actions. Once again, the report’s omission of easily available facts distorts the 
story it tells.49  
 


 


 


 


 


 


 


 


47  Hoffman report, page 10, pdf page 25. 
48  Hoffman report, pages 58-60, pdf pages 73-75. 
49 One of the associates whose name appears on the report, Ms. Heather Benzmiller, completed a fellowship that 
appears to have been sponsored by Sidley Austin at the McArthur Justice Center. While Ms. Benzmiller was 
completing her fellowship, Mr. Joseph Margulies, Associate Director of the Center, represented Mr. Zayn al Abidin 
Mohamed Hussein, known as Abu Zubaydah. His interrogation became the subject of the Office of Legal Counsel 
memos justifying an expanded view of permissible enhanced interrogation techniques. While we do not know the 
nature of Ms. Benzmiller’s involvement, if any, in that representation, and we believe the representation was 
important work, that relationship should have been disclosed. That is especially the case given the Center’s quite 
small staff, which suggests Ms. Benzmiller would have been aware of the representation even if she was not 
involved in it. Additionally, another associate who was listed on the brief and attended many of our interviews, Mr. 
S. Yasir Latifi, was an intern at WilmerHale, counsel to the APA, for two years prior to attending law school. 
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Conclusion 


 Mr. Hoffman asserts that he set out to “follow the evidence” wherever it led him. If that was 
indeed his aim, he failed. He omits key evidence, misstates facts, makes assertions backed by no evidence, 
and draws conclusions about intent and motives that are based on his own inferences rather than facts. 
Far from conducting an objective review, he has created a brief to support the charges leveled by those 
who attacked us and, more generally, attacked the role of psychologists in military interrogations. His bias 
has done untold damage to individual reputations and careers, and to the profession. 


That damage has been compounded by the APA’s wholly uncritical acceptance of the report, its 
refusal to give those attacked a meaningful opportunity to respond, and its lack of any due process before 
taking actions on the basis of the report. We urge those of you concerned about our profession to press 
the APA to review the Hoffman report with the rigor we would hope all psychologists would apply to any 
document, much less one with such drastic consequences. 


Most importantly, given that so many questions remain, a fair process is necessary to review the 
report, hear both sides, and separate fact from fiction. This process should not involve those in the APA 
governance structure or those who by word or action have already taken sides. Rather, it should involve 
a truly neutral third party such as a respected former judge without political leanings.  


Please join us in requesting that the APA Board meet with those individuals most deeply 
affected by the report, along with their legal counsel, in order to work out a mutually acceptable process 
for moving forward to achieve a fair resolution. (We have supplied the Board members’ email addresses 
and the text of a suggested email to them in a separate cover letter to this document.) 


 We are in the process of drafting a more complete reply and will publish that as soon as possible.50 
In the meantime, we suggest that anyone who wants to read more about these issues can begin with the 
government investigations into detainee abuse set forth above, none of which support Mr. Hoffman’s 
version of the truth. In particular, the Senate Armed Services Committee and Church Reports provide an 
excellent context in which to view Mr. Hoffman’s factual inaccuracies.51  


 For ease of reference, we have attached and highlighted the relevant portions of documents that 
we have referenced. Here we also provide links to the full text of those documents where appropriate.  


 


 


 


 


 


50 That reply will also list the many documents that appear in duplicate in Mr. Hoffman’s binders, or lengthy 
documents that were unnecessarily included. We believe that, once those documents are stripped out, the 
relevant time periods made clear, and the CIA references deleted, Mr. Hoffman’s report rests on very thin support. 
51 Condensed Public Broadcasting Timeline of selected reports; Senate Armed Service Committee Report; Church 
Report.  
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Office of the Assistant Attorney General 


U.S. Department of Justice 


Office of Legal Counsel 


Washington, D. C. 20530 


December 30!t 2004 


IYIEMORANDUM FORJMIBS B. COl\'IEY 
DEPUTY ATTORNEY GENERU 


Re: Legal Standards Applicable Under 18 U.S.C. §§ 2340-2340A 


Torture is abhorrent both to American law and values and to intem'-1.tional norms. This 
universal repudiation of torture is reflected in our criminal law, for example, 18 U.S.C. §§·2340:. 
2340A; international agreements, exemplified by the United Nations Convention Against Torture 
(the "CAT')1


; customary international law2
; centurie8 of Anglo-American law1


; and the 
longstanding policy of the United State~, repeatedly and recently reaffinned by the President.4 


This Office interpreted the federal criminal prohibition against torture-codified at 18 
U.S.C. §§ .2340-2340A-]n Standards of Conduct for Interrogation under 18 U.S. C §§ 2340-
2340A (Aug. 1, 2002) ('l;August 2002 Memorandum,,). The August 2002 Memorandum also 
addressed a number of issues beyond interpretation of those statutory provisions, including the· 
President's Commander-in-Chief power, and various ·defenses that might be asserted to avoid 


} potenti:al liabilityunder Bections 2340-2340A. See id. at 31-46 __ 


Questions have since been raised, both by this Office and by others, about the 


1 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. I 0, 
1984, S. Treaty Doc. No. I00-20, 1465 U.N.T.S. 85. See also, e.g .• International Covenant on Civil and Political 
Rights, Dee. 16, 1966, 999 U.N.T.S. 171. ' 


2 It has been suggested that the prohibition against torture has achieved the status ofjus cogens (i.e., a 
peremptory nonn) under international law. See. e.g., Sidennan de Blake v. Republic of Argentina, 965 F.2d 699, 714 
{9th Cir. 1992); Regina v. Bow Street Metro. Stipendiary Magistrate Ex Parte Pinochet Ugarte (No. 3), [2000] 1 AC 
147, 198; see also Restatement (Third) ofForeign Relatio.ps Law of the United States§ 702 reporters' no.te 5. 


3 
See generally John H. Langbein, Torture and the Law of Proof Europe and England in the Ancien Regime 


(1977). 


4 See, e.g., Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly C-Omp. 
Pres. Doc. 1167 (July 5, 2004) ('•Fre-edom from torture is an inalienable human riglir .... "}; Statement on United 
Nations International Day in Support of Victims of Torture, 39 Weekly Comp. Pres. Doc. 824 (June 30, 2003) 
("Torture anywhere is an affront to human dignity everywhere."); see also Letter of Transmittal from President 
Ronald Reagan to th~ Senate {lvfay 20, 1988), in Message from the President of the United States Transmitting the 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Doc_ No. 
l00-20t at iii (1988) ("Ratification of the Convention by the United States will clearly express United States 
opposition to torture) an abhorrent practice unfortunately still prevalent in the world today."). . 
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U.S. Department of Justice 


Office of Legal Counsel 


Office of the Assistant Attorney General Washington, D.C. 20530 


February 4, 2005 


Honorable William J. Haynes I  I 
General Counsel 
Department of Defense 
1600 Defense Pentagon 
Washington, D.C. 20101-1600 


Re: Memorandum for William J. Haynes II, General Counsel of the Department of 
Defense, from John Yoo, Deputy Assistant Attorney General, Office of Legal 
Counsel, Re: Military Interrogation of Alien Unlawful Combatants Held Outside 
the United States (March 14, 2003) ("March 2003 Memorandum") 


Dear Jim: 


In December 2003, then-Assistant Attorney General Jack Goldsmith advised you that the 
March 2003 Memorandum was under review by this Office and should not be relied upon for any 
purpose. Assistant Attorney General Goldsmith specifically advised, however, that the 24 
interrogation techniques approved by the Secretary of Defense for use with al Qaeda and Taliban 
detainees at Guantanamo Bay Naval Base were authorized for continued use as noted below. I 
understand that, since that time, the Department of Defense has not relied on the March 2003 
Memorandum for any purpose. I also understand that, to the extent that the March 2003 
Memorandum was relied on from March 2003 to December 2003, policies based on the 
substance of that Memorandum have been reviewed and, as appropriate, modified to exclude 
such reliance. This letter will confirm that this Office has formally withdrawn the March 2003 
Memorandum. 


The March 2003 Memorandum has been superseded by subsequent legal analyses. The 
attached Testimony of Patrick F. Philbin before the House Permanent Select Committee on 
Intelligence, July 14, 2004, reflects a determination by the Department of Justice that the 24 
interrogation techniques approved by the Secretary of Defense mentioned above are lawful when 
used in accordance with the limitations and safeguards specified by the Secretary. This also 
accurately reflects Assistant Attorney General Goldsmith's oral advice in December 2003. In 
addition, as I have previously informed you, this Office has recently issued a revised 
interpretation of the federal criminal prohibition against torture, codified at 18 U.S.C. §§ 2340
2340A, which constitutes the authoritative opinion of this Office as to the requirements of that 
statute. See Memorandum for Deputy Attorney General James B. Comey from Daniel Levin, 
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Acting Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards Applicable 
Under 18 U.S.C. §§2340-2340A (Dec. 30, 2004) (copy attached). 


Please let us know i f we can be of further assistance. 


Sincerely, 


Signature of Daniel Levin 


Daniel Levin 
Acting Assistant Attorney General 
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2. The Withdrawal of.the Yoo Memo 


Goldsmith's reaction to the Yoo Memo was that it was "deeply flawed," 85 


 and his immediate concern was that the Defense Department might improperly 
rely on the opinion in determining the legality of new interrogation techniques.


86 


The broad nature of the memorandum's legal advice troubled him because it could 
have been used to justify many additional interrogation techniques . . As he later 
explained in an email to other OLC attorneys, he saw the Yoo Memo as a "blank 
check" to create new interrogation procedures without further DOJ review or 


approval. 87  


Accordingly, Goldsmith telephoned Haynes in late December 2003 and told 
him that the Pentagon could no longer rely on the Yoo Memo, that no new 
interrogation techniques should be adopted without consulting OLC, and that the 
military could continue to use the noncontroversial techniques set forth in the 
Working Group Report, but that they should not use any of the techniques 
requiring Secretary of Defense approval without first consulting OLC. Having 


85 


error." 
=told us that after Goldsmith read the Yoo Memo, he told her it was "riddled with 


86 	Goldsmith told us that he approached his review of the Yoo Memo with great caution, 
because he was reluctant to reverse or withdraw a prior OLC opinion. In reviewing the 
memorandum, he did not intend to identify any and all possible errors, but was looking for the 
"really big fundamental mistakes that couldn't be justified and that were perhaps unnecessary." 


87 	Philbin responded to that email as follows: 


' k arch memorandum was not a blank check at least as of the time t 
started work at DoD OGC (Summer 2003) because I told her to m e sure 


that ey did not go beyond the Rumsfeld approved procedures and did not rely on 
the memo. This was only an oral caution but please do not sell us short by ignoring 
it. 


Goldsmith answered as follows: "I'm not selling anyone short - It's just that Haynes said 
he heard nothing about that advice." 
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Goldsmith left the. Justice Department on July 17, 2004, before he was able 
to finalize a replacement for the Yoo Memo. On July 14, 2004, then Associate 
Deputy AG Patrick Philbin testified before the House Permanent Select Committee 
on Intelligence as to the legality of the 24 interrogation methods that had been 
approved for use by the Defense Departnient. Sometime thereafter, the Defense 
Department reportedly informed OLC that it no longer needed a replacement for 
the Yoo Memo. 


5. The Withdrawal of the Bybee Memo 


On June 8, 2004, the Washington Post reported that "[i]n August•2002, the 
Justice Department advised the White House that torturing al Qaeda terrorists in 
captivity abroad 'may be justified,' and that international laws against torture 
may be unconstitutional if applied to interrogations' conducted in President 
Bush's war on terrorism, according to a newly obtained memo." On June 13, the 
Washington Post made a copy of the Bybee Memo available on its web site. 


Up until this time, Goldsmith's focus had been on the Yoo Memo, rather 
than the Bybee Memo. Shortly after the Bybee Memo was leaked, Goldsmith was 
asked by the White House if he could reaffirm the legal advice contained in the 
Bybee Memo. Because the analysis in that document was essentia lly the same as 
the Yoo Memo, which he had already -withdrawn, Goldsmith concluded that he 
could not affirm the Bybee Memo. He consulted with Comey and Philbin, who 
agreed with his decision, and on June 15, 2004, Goldsmith informed Attorney 
General Ashcroft that he had concluded that the Department should withdraw the 
Bybee Memo. Although Ashcroft was not happy about it," according to 
Goldsmith, he supported the decision. The following day, June 16, 2004, 
Goldsmith submitted a letter of resignation to become effective August 6, 2004. 


Later that week, Goldsmith notified the White House Counsel's Office that 
he was planning to withdraw the Bybee Memo. According to Goldsmith, this 
caused "enormous consternation in the Executive Branch because basically they 
thought the whole program was in jeopardy," but the White House did not resist 
his decision. 
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use" at Bagram. 1729 That list included the use of "safety positions," "sleep adjustment," "sensory 
overload," invading a detainee's personal space to "increase psychological discomfort," "dietary 
manipulation," adjusting temperature or introducing an unpleasant smell to "create moderate 
discomfort," and using blacked out goggles as an interrogation technique. 1730 


D. Special Mission Unit Task Force Interrogation Polices (U) 


Prior to March 2004, however, each operated under a distinct interrogation SOP. On March 26, 
2004 the SMU TF implemented a single interrogation policy that covered SMU TF operations in 
both Iraq and Afghanistan. 1731 


_ The March 26,2004 SMU SOP authorized 14 "interrogation techniques" not 
explicitly listed in FM 34-52, including use of muzzled dogs, "safety positions (during 
interrogations)," sleep adjustment/management, mild physical contact, isolation, sensory 
overload, sensory deprivation, and dietary manipulation. 1732 


_ According to the Church Special Focus Team Report, the March 26, 2004 SMU 
TF SOP included a larger number of interrogation techniques outside ofFM 34-52 than the SOPs 
ofany other military organization at the time. 1733 In fact, many ofthe techniques in that SOP had 
been abandoned by conventional forces in Afghanistan months earlier, after CENTCOM 
identified legal concerns with the techniques. 1734 Although the authority in the March SOP to 
use "muzzled dogs" was rescinded on April 22, 2004, the remainder ofthe techniques remained 
authorized until May 6, 2004, when GEN John Abizaid, the CENTCOM Commander, suspended 
use of all non-FM 34-52 techniques. 1735 The Church Special Focus Team report said the 
techniques were suspended as a result of detainee abuse at Abu Ghraib. 1736 GEN Abizaid stated 


172S1 cm-180 SJA Memorandum for Record, CTJ'F-180 Detainee Operations Standard Operating Procedures 
(March 27, 2004). 


1730 Ibid 


1731 Church Special Focus Team Report at 15. 


173~ The 14 techniques were the use of military working dogs, safety positions·(during interrogations), use of 
blackened goggles/ear muffs during interrogation, sleep adjustment/sleep management, use of female interrogators, 
sensory deprivation, sensory overload, change of environment/ environmental manipulation, diet manipulation, use 
of falsified documents or reports and deception, use of individual fears, use of isolation, fear of long-term 
incarceration, and mild physical contact. Battlefield Interrogation Team and Temporary Screening Facility Standing 
Operating Procedures (SOP), Change 2 Dated May 18, 2004. 


1733 Church Special Focus Team Report at 15. 


1734 Ibid 


1m Ibid at 16; Memorandum from SMU TF Commanding General to USCENTCOM, Request 
for Use ofInterrogation Techniques (May 27, 2004); CENTCOMISOCOM Briefing to Committee Staff (December 
21,2007). 


1736 Church Special Focus Team Report at 16. 
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Interrogation techniques banned in Iraq
Tuesday, May 18, 2004 Posted: 1:28 PM EDT (1728 GMT) 


BAGHDAD, Iraq (CNN) -- The U.S. 
military will not use certain 
prisoner interrogation techniques 
in Iraq following the Abu Ghraib 
prison scandal, Pentagon officials 
said Friday.


Among the tactics barred are sleep and 
sensory deprivation and keeping prisoners 
in stressful positions for periods of time. 


According to the military, none of the tactics 
-- which required the approval of the 
commanding general before use -- had 
been requested in Iraq.


Gen. Ricardo Sanchez, commander of U.S. 
forces in Iraq, completed a review this week 
of approved interrogation techniques for 
detainees in Iraq, in the wake of concern 
and criticism that they violate the Geneva 
Conventions, two senior defense officials 
told CNN Friday.


Seven U.S. soldiers have been charged 
with abusing prisoners at Abu Ghraib prison 
near Baghdad. Three of the soldiers face 
general courts-martial arraignments 
Thursday, a session used for felony-level 
offenses. A fourth soldier faces a special 
court-martial -- the military equivalent of a 
civilian misdemeanor court -- on 
Wednesday.


On Capitol Hill on Thursday, top officials 
acknowledged some of the techniques 
under review could violate the Geneva 
Conventions.


Also Friday, the ranking U.S. military leader 
in Afghanistan announced changes at the 
main detainee camp at Bagram.


Lt. Gen. David Barno, who leads the 
Combined Forces Command in 
Afghanistan, confirmed he is "in the midst of 
putting out some new policy guidance" to 
underscore a mandate of "treating all of our 
detainees with dignity and respect."


Barno, speaking at a policy forum in 
Washington, said a newspaper's report of 
mistreatment of an Afghan police colonel in 
U.S. custody was the "first indication" he 
had of any problems among detainees.


He said the new policy guidance is intended 
to "make sure those rules are enforced 
across all our operations in Afghanistan." 
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He did not describe any shortcomings the 
new guidance will address.


Prisoners released


U.S. authorities released 293 prisoners 
Friday from the prison near Baghdad, the 
first mass prisoner release since images of 
abuse at the hands of the U.S. military 
surfaced several weeks ago. 


Earlier, officials had said 315 prisoners 
were freed, but Brig. Gen. Mark Kimmitt 
said the release of 22 prisoners was 
delayed.


Kimmitt told reporters Friday that the next 
prisoner release will be next Friday. 


"We anticipate 475 prisoners to be 
released. Twenty-two prisoners delayed 
today are expected to be released on May 
21st," he said.


Hundreds of Iraqis gathered around the 
prison after hearing about the imminent 
prisoner release. The first bus, with about 
70 released prisoners, left Abu Ghraib 
around 9:20 a.m. (1:20 a.m. ET) heading 
toward Baghdad. The other four buses emerged hours later -- one headed to Fallujah 
and the other three to Ba'qubah, coalition officials said. 


About a week ago, there were about 3,800 prisoners at Abu Ghraib. The new U.S. 
commander of detention operations in Iraq, Maj. Gen. Geoffrey Miller, said he plans to 
reduce that number to somewhere between 1,500 and 2,000.


Miller took over for Brig. Gen. Janis Karpinski, who was relieved of duty on January 17, 
a day after the coalition military announced an investigation into abuse in the prison. 


Seven soldiers face criminal charges in the abuse case, and four of them have been 
formally referred for court-martial. (Full story)


Photos of the abuse have prompted outrage -- particularly in the Arab world -- and led 
to days of hearings on Capitol Hill.


The Army has been investigating the treatment of prisoners at Abu Ghraib since 
January, but the case erupted last month when CBS broadcast graphic photographs of 
American troops posing for photographs with naked, hooded prisoners.


Defense Secretary Donald Rumsfeld has been criticized for not alerting the president 
and Congress sooner about the pictures.


Lawmakers are focusing on how high up the chain of command culpability for the 
abuse goes.


While Rumsfeld and other Pentagon officials have described the abuse as an 
aberration, some lawmakers have suggested in their questions that the military police -- 
who acted as guards for the prisoners -- may have been taking their cues from military 
intelligence.


The author of a military report on Abu Ghraib, Maj. Gen. Antonio Taguba, has also 
questioned the role of military intelligence at the prison. But he told a Senate panel 
Tuesday that there were no "direct orders" or written policies that sanctioned the abuse 
of prisoners.


CNN's Ed Henry, Joe Johns, Ted Barrett and Steve Turnham contributed to this 
report.
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between--and I understand this can be a slippery slope-- 
detainees who may have general knowledge of enemy plans and  
detainees who we have reason to believe may have knowledge of  
an imminent terrorist operations? 
    I know that there are circumstances in the so-called  
ticking time bomb case, where in other countries which attempt  
to live by the rule of law the standards of what can--of the  
nature of an interrogation of a detainee, can be quite simply  
more aggressive if there is a conclusion, reasonably arrived  
at, that the detainee has knowledge of the allegorical ticking  
time bomb, and if you break that detainee you can stop the bomb  
from exploding. 
    Do our procedures now allow for those kinds of  
distinctions? 
    Admiral Church. I will try to answer that, sir. The policy,  
the doctrine, the approved interrogation techniques, would not  
change based on what you know the intelligence, the value of  
the intelligence of the detainee. What might change is the  
interrogation plan of how you approach that, how you might use  
techniques in combination to try to get the information you  
use, and each interrogation plan might be different. 
    I doubt that you would waste much time on somebody who was  
of little intelligence value, but you would probably spend a  
lot of time on somebody who had actionable intelligence that  
might save lives. 
    Senator Lieberman. Thank you, Admiral. 
    My time is up. Thanks, Mr. Chairman. 
    Chairman Warner. Thank you, Senator. 
    Senator McCain. 
    Senator McCain. Admiral, thank you for your report. 
    Are all of the interrogation techniques now in keeping with  
international law and with treaties that the United States of  
America is signatory to? 
    Admiral Church. Yes, sir. 
    Senator McCain. In your mind there is no doubt? 
    Admiral Church. There is no doubt in my mind. 
    Senator McCain. Is there in your mind a difference in the  
status of a Taliban prisoner who was captured in the war in  
Afghanistan and that of a terrorist who was apprehended in  
Omaha, Nebraska? 
    In other words, is the Taliban guy, fighter, eligible for  
the Geneva Conventions for the Treatment of Prisoners of War,  
and is the terrorist caught in Omaha eligible? 
    Admiral Church. The latter is. The first, as you remember  
from the President's---- 
    Senator McCain. The latter is eligible for Geneva  
Conventions? 
    Admiral Church. A terrorist caught in the United States?  
Well, I am sorry---- 
    Senator McCain. Is he eligible for---- 
    Admiral Church. He is not a prisoner of war, so he would  
not fall into that category. 
    Senator McCain. Okay. Is the Taliban prisoner fighting for  
the then-government of Afghanistan eligible for Geneva  
Conventions for the Treatment of Prisoners of War? 
    Admiral Church. As you will remember, the President said  
that the Taliban had not conducted themselves in a manner that  
they would be considered parties to the Geneva. So the answer  
to your question is no, sir. 
    Senator McCain. So the President of the United States has  
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New York Times Article, Army Limits Tactics in Interrogations, April 2008 


This article can also be accessed through our reference list (number 7), on our website, or by cutting and 
pasting the link below: 


http://www.nytimes.com/2005/04/28/politics/in-new-manual-army-limits-tactics-in-
interrogation.html?_r=3 
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-SEERETiNGFORN-- 


SUMMARY OF FINDFNGS & RECOMMENDATIONS 


(U) In this section I review my major findings and overarching recommendations. Specific 
findings and recommendations are included throughout the report. 


NOTE ON APPLICABLE POLICY  


(U) In my assessment of the specific allegations of abuse and CJSOTF-AP detention operations, 
I considered relevant regulinory and policy gruidance, including: 


• CJTF-7 FRAGO 749, controlling CJTF-7 policy regarding detention operations; 


• CJTF-7 Interroption and Counter-Resistance Policy memorandum, dated 12 October 20033; 


• CJTF-7 Interroption Policy memorandum, dated 14 September 2003 (rescinded); 


• AR 190-8 and relevant provisions of the Geneva Conventions to provide minimum standards 
of humane treatment, incorporated into CTIT-7 policy by FRAGO 749. 


These policies are discussed in detail in PART M. 


MAJOR FINDING 


2. (.S4414 CJSOTF-AP 


se were not mtemment facilities, i.e. facilities intended for long-term 
detention, but rather temporary facilities to elicit tactical intelligence coincident to capture 
These facilities at least met the minimum standards for tactical interrogation facilities, except as 
noted below. Only 	facility remains in operation at this tithe. 


I Oa 13 May 2004, the Con:under of CTTF-7 issued a new CITF-7 Interrogation and Counter-Resistance Policy. 
This new policy superseded the 12 October 2003 policy. The 13 May 2004 policy specifically prohibits the use of 
six interrogation techniques, including Sleep Management, Stress Positions, Change of Scenery, Dietary 
Manipulation, Environmental Manipulation, and Sensory Deprivation. In all other respects the 13 May 2004 policy 
is identical to the 12 October 2003 policy. Because the new 13 May 2004 policy was not in effect during dse 
relevant rime period preceding the initiation of this investigation and for the sake of clarity, the 12 October 2003 
policy will be referred to as tbe controlling CJTF-7 policy throughout this report. 


-7- 
_seeRegitsteFeRN____ 


Final — OS November 2004 
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~EPLYTO 
p. TTENTION 


MNFI-SJA 


SECRET//REl .. TO USA and MCFI//20150127 


HEADQUARTERS 
MULTI-NATIONAL FORCE - IRAQ 


BAGHDAD, IRAQ 
APO AE 09342-1400 


MEMORANDUM FOR SEE DISTRIBUTION 


SUBJECT: Multi-National Force-Iraq Policy 05-02 (Interrogation Policy) (U) 


1 . (U) References. 


27 Jan 05 


a. (U) CJTF-7 Memorandum, subjec:t: Interrogation and Counter-Resistance Policy, 13 May 
2004 (Superceded by this Memorandum). 


b. (U) US Army Field Manual 34-52, Intelligence Interrogation, 28 September 1992. 


c. (U) Geneva Conventions Relative to the Protection of Civilian Persons in a Time of War, 
12 Aug 1949. 


d. (U) Geneva Conventions Relative to the Treatment of Prisoners of War, 12 Aug 1949. 


e. (U) UN Security Council Resolution 1546 (2004). 


f. (U) Executive Order 12333. 


2. (U) Purpose. This memorandum establishes the interrogation policy for all detained persons 
under the control of any unit under the command and control of Multi-National Force-Iraq 
(MNF-I). This memorandum supercedes reference a. 


3. (FOUO) Applicability. This policy applies to all commands and organizations under MNF-I 
command, operational, or tactical control. It applies to and limits interrogations in interrogation 
facilities, tactical interrogations, and tactical questioning by units in the field. Finally, it applies 
to interrogations ofMNF-I detained persons, even if conducted by other government agencies, 
non MNF-I commands and units, Iraqi government representatives, or in any other circumstance. 
Non-US coalition forces will comply with their own national guidelines provided that they are 
not less restrictive than this policy. 


4. (U) Policy. All interrogations and tactical questioning will comply with the applicable 
provisions of the Law of War, the Geneva Conventions, and with US policy, which require us to 
treat all persons humanely and with dignity and respect. This policy also expressly prohibits acts 
of violence or intimidation and physical or mental torture. Humiliation is a violation of the 
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Geneva Conventions and is therefore prohibited. Threats, insults, and exposure to inhumane 
treatment as a means of or aid to interrogation are not authorized and will not be condoned. 


a. (FOUO) Multi-National Force-Iraq interrogations ordinarily should take place within a 
fixed facility, such as the Theater Intenogation Facility, approved Brigade or Division 
Interrogation Facilities, the Joint futerrogation and Debriefing Center (JIDC) or an authorized 
co-use Iraqi government facility. 


b. (FOUO) When authorized in accordance with procedures outlined in Enclosure 1, 
subordinate units are authorized to conduct tactical interrogations outside of fixed facilities using 
Human Intelligence or interrogation trru[ned personnel at brigade level and below. 


c. (U) All MNF-1 interrogations will employ the general and specific safeguards listed in 
Enclosure 1. 


d. (U) Multi-National Force-Iraq pf:rsonnel are prohibited from circumventing this policy 
through the use of agents who are not bound by the policy. Personnel who receive information 
that they believe was obtained in ways that would, if used by MNF-1 personnel, violate this 
policy shall report their beliefs and the underlying circumstances immediately to their chain of 
command. 


e. (FOUO) Only the interrogation approaches contained in Enclosure 2 are approved for use 
in accordance with this policy. See para,graph 11 for handling requests for exceptions. 


f. (FOUO) Segregation of detained persons will only be authorized as described in Enclosure 
3. 


5. (U) Dissemination. Commanders willl ensure dissemination ofthis policy and appropriate 
policy implementation at all levels of command that conduct tactical questioning, interrogations, 
and debriefing of detained persons. Subordinate units will report completion of dissemination 
and the conformance of subordinate command policies and procedures to the Commanding 
General no later than seven days from the date of this policy memorandum. 


6. (U) Detained Persons. Throughout this policy memorandum, the term "detained person" 
refers to security internees, criminal detainees, and enemy prisoners of war (EPW). For purposes 
of this policy, security internees and criminal detainees are defined as civilians who are detained 
pursuant to Articles 5 and 78 of the Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War of August 12, 1949 (hereinafter GC IV), and United Nations Security 
Council Resolution 1546 (2004) (UNSCR 1546). Enemy prisoners of war are military or militia 
personnel captured and held under Artide 4 of the Geneva Convention Relative to the Treatment 
of Prisoners of War of August 12, 1949 (hereinafter GC III), and UNSCR 1546. 
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7. (S/REL) Combined MNF-I and Iraqi Interrogations. Combined MNF-I and Iraqi 
Interrogations require submission and approval of an Interrogation Concept of the Operation to 
the MNF-I Deputy Chief of Staff for Intelligence (DCSINT) prior to conducting the interrogation 
operation. Combined MNF-I and Iraqi interrogation or bilateral Human Intelligence (HUMINT) 
collection efforts require all participants to adhere to the guidance of this policy. Any exceptions 
to this policy requirement must be approved in writing by the Commanding General, MNF-1, or 
his designee. 


8. (U) Certification and Training of Ink~rrogators. 


a. (FOUO) Certification. Only trained military intelligence personnel, other qualified 
government interrogators, and trained contractors working under the supervision of military 
intelligence personnel are authorized to conduct interrogations. Personnel need not be certified 
interrogators to use the direct approach .as part of tactical questioning as provided in Enclosure 1, 
paragraph 2.j. and Enclosure 2, paragraph l .a. 


b. (U) Indoctrination. Before conducting their first interrogation in theater, each interrogator 
will undergo a left-seat, right-seat procedure with an interrogator experienced in conducting 
interrogations under this policy. For unilt rotations, this procedure shall be incorporated into the 
RIP/TOA process. 


c. (U) Sustainment Training. Unit Commanders will develop and conduct sustainment 
training so that each interrogator receives training at least once every 90 days on the following: 
this policy, unit SOPs and implementing policies, the 1949 Geneva Conventions, the use of 
authorized approaches, and interrogation plan development and implementation. 


9. (U) Good Order and Discipline. Nothing in this policy limits existing command authority for 
maintenance of good order and discipline among persons under MNF-I control. 


10. (U) Compliance. Deputy Commanding General (Detainee Operations) (DCGDO) will 
verify compliance with this policy by all MNF-I units and commands. Deputy Commanding 
General (Detainee Operations) and the DCSINT will employ a system of periodic inspections 
and other mechanisms and coordinate inspections ofMNC-I units with Commander, MNC-I. 


11. (SIREL) Exceptions to Policy for Approaches. Only the approaches contained in Enclosure 
2 are approved for use in accordance with this policy. I will consider for approval at my level 
only additional approaches that comply with the limitations of the doctrine in FM 34-52 
(reference b ). 


a. (SIREL) Commanders requesting exceptions to policy will submit written requests for 
additional approaches to include a description of each proposed approach and recommended 
safeguards through the DCSINT and the SJA, MNF-I, for written technical and legal review 
prior to staffing through the DCGDO for submission to Commander, MNF-I. All approvals will 
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be documented in writing. The Commander requesting such an exception will be responsible for 
rnaintaining all paperwork associated with such a request, to include copies of the requests and 
records of approvals or denials. 


b. (SIREL) Any requests for approaches that exceed the limitations of FM 34-52, reference 
b, require approval by Commander, US Central Command, or higher authority. A copy of all 
such approvals applicable to commands and organizations under MNF-I command or operational 
or tactical control will be provided to and maintained by the DCGDO and SJA. 


c. (SIREL) Under no circumstances will the following interrogation techniques be approved 
or utilized: sleep management, stress positions, diet manipulation, environmental manipulation, 
removal of clothing, or sensory deprivation. Military working dogs will not be used for, or be 
present during, interrogations. 


12. (U) Violations of this Policy. Commanders are responsible for ensuring that all 
interrogations and tactical questioning are conducted in accordance with this policy. Suspected 
or alleged violations will be reported through the chain of command and intelligence oversight 
channels to Commander, MNF-I, appropriately investigated, and if appropriate, referred to 
competent authority for criminal investigation and disposition. Commanders will report through 
command channels the final disposition of cases involving violations of this policy. Suspected 
or alleged violations may also be reporte:d through other appropriate military officials, such as 
criminal investigators, Inspectors General, Chaplains, or Judge Advocates. 


13. (U) Point of contact for this memorandum is COL Charvat, DSN 318 822-2502. 


3 Encls 
1. Safeguards 


~~~-
General, USA ~JR 


2. Approaches Commanding 
3. Segregation 


DISTRIBUTION: 
A 


CF: 
Commander, US Central Command 
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ENCLOSURE 1: Safeguards 


1 . (U) General Safeguards. General safeguards are essential in conducting interrogation 
operations and include the following: 


a. (FOUO) Proper task organization and resources are required before conducting 
interrogation operations. Trained interrogation personnel are the only personnel authorized to 
implement interrogation approaches with the exception of the "Direct" approach. Interrogation 
operations rely on proper screening to determine whether the detained person possesses 
information of intelligence value and to determine whether the detained person is medically fit 
for the proposed interrogation plan. To safely execute the interrogation plan, Standing Operating 
Procedures (SOPs) must include reasonable safeguards, limits on duration, termination criteria, 
the presence or availability of qualified medical support, required supervision, security 
personnel/Military Police (MP), and command presence. 


b. (SIREL) Interrogations are always planned, deliberate actions that take into account 
factors such as a detained person's current and past responses in both detention and 
interrogation, a detained person's strengths and weaknesses, assessment of approaches and 
individual techniques that may be effective, and relative capabilities of interrogators. Successful 
interrogation requires the interrogator to take the initiative, gain control, and employ approach 
strategies that leverage cooperation, and ultimately establish a baseline rapport. Therefore, 
interrogators must always be in control of the interrogation. In demonstrating this control, 
interrogators may not deprive a detained person of services, support, or other conditions that are 
required for humane treatment under the Geneva Conventions or other law. Everything the 
interrogator says and does must be within the limits of this policy, the Geneva Conventions, the 
Law of War, and other US policy. It is important that interrogators be allowed reasonable 
latitude to vary approved approaches depending on the detained person's cultural background, 
strengths, weaknesses, environment, and extent of resistance training. 


c. (S/REL) Interrogation approaches are designed to manipulate the detained person's 
emotions and weaknesses to gain willing cooperation. Especially critical is the requirement that 
these approaches be used only in accordance with this policy, the doctrinal guidance of FM 34-
52 (reference b), and any implementing locally approved SOPs. While approaches are 
considered individually within the interrogation planning phase, it must be understood that in 
practice, approaches are usually used in combination and may include multiple interrogators. 
The cumulative effect of all approaches to be employed must be considered before any decision 
is made regarding approval of a particular interrogation plan. 


d. (FOUO) Security personnel/MP and other detaining units will not actively participate in 
interrogations. Their involvement with interrogations is strictly limited to passive intelligence 
gathering, such as reporting on conversations that are overheard, noting mood, leadership, and 
group dynamics. Security personnel/MP mid other detaining units may not interrogate detained 
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persons. Security personnel/MP and other detaining units are permitted to ask direct questions 
in the course of daily duties with detained persons for the purpose of in-processing, safety, 
security, and administration. Detaining units must also ensure that detention regulations, SOPs, 
and policies are not in conflict with the interrogation policies of the intelligence collection unit. 
The unit's servicing Staff Judge Advocate (SJA) will review all SOPs prior to implementation. 
This will help maximize the credibility of the commands conducting detainee operations, the 
effectiveness of the interrogation operations, and ensure compliance with law and policy. Strict 
adherence to such regulations, policies, and SOPs is essential to conducting safe and effective 
interrogation operations. 


e. (FOUO) Detainee medical infonnation will be protected in accordance with all applicable 
laws and regulations. Routine detainee healthcare is separated from interrogation operations. 
Healthcare providers engaged in daily healthcare for detained persons will not be required to 
verbally provide detainee medical infonnation to intelligence collectors. This applies to all 
agencies conducting interrogations. Medical personnel shall provide interrogators such 
information as they believe necessary to protect the health and safety of the detainee or to 
prevent the commission of a crime. 


2. (U) Specific Safeguards. These specific safeguards must be applied whenever interrogations 
using the approaches in Enclosure 2 are undertaken. 


a. (FOUO) Commanders conducting detainee operations will ensure that detained persons 
are allowed adequate sleep and that diets provide adequate food and water as required by the 
Geneva Conventions and cause no adverse medical effects, taking into account the detainee's 
cultural diet. Where segregation is necessary and properly authorized, detained persons must be 
monitored for adverse physical or mental reactions. Approaches must in no way endanger the 
detainee. An interrogation plan must be developed and approved for each interrogation that 
includes reasonable safeguards, limits 0111 duration, an assessment of the detainee, tennination 
criteria, and provisions for qualified medical personnel to be present or available. Interrogation 
approaches may only be used by specifically trained interrogation personnel (with the exception 
of the "Direct" approach as discussed in ,enclosure 2). 


b. (U) Prior to conducting an interrogation, there must be a reasonable basis to believe that 
the detained person possesses information of intelligence value. 


c. (U) Detained persons selected for iinterrogation must undergo a medical exam or 
assessment before the beginning of interrogation. The exam or assessment will record the 
physical and medical condition of the detainee and ensure the detainee is medically cleared to 
undergo interrogation. 


(1) (U) At theater-level internment facilities, a medical exam is required upon entry into 
the facility. If the start of interrogation must be delayed beyond 14 days after the initial medical 
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exam, an additional medical assessment must be conducted prior to interrogation. At division
level and below, a medical assessment must be conducted prior to the start of interrogation. 


(2) (FOUO) No interrogation of hospitalized (in-patient) detained persons may be 
conducted without first obtaining the approval ofDCGDO I Commander, TF 134, in consultation 
with the Chief of Medical Staff(DCCS) at the hospital. Requests for approval must be 
submitted in writing and be reviewed by the servicing Staff Judge Advocate. 


(3) (U) The requirement for a medical exam or assessment does not prohibit tactical 
questioning or acceptance of information voluntarily provided prior to a medical exam. 


d. (U) Medically trained personnel must be available within the interrogation facility and 
together with security personnel and inte1rogators are responsible to the commander for ensuring 
the health and safety of interrogation subjects. 


e. (U) Interrogation of wounded personnel will not delay or interfere with the evacuation of 
wounded personnel to the appropriate level for medical care. 


f. (SIREL) A Behavioral Scientist (BSCT), when assigned to an interrogation case, is in an 
advisory role to the interrogation operations officer. A BSCT is not authorized to lead 
interrogations or to function in the role of or in lieu of an interrogation operations officer. 


g. (FOUO) All interrogations must be monitored and supervised by leaders. A leader's 
monitoring may be assisted by the use of closed circuit television. 


h. (FOUO) Except as provided below for tactical interrogations and tactical questioning, all 
MNF-I interrogations must take place within a fixed facility, such as the Theater Interrogation 
Facility, approved Brigade or Division In1terrogation Facilities, the Joint Interrogation and 
Debriefing Center (JIDC) or an authorized co-use Iraqi government facility. 


i. (FOUO) Tactical interrogations outside fixed facilities are conducted when the combat 
situation requires immediate actionable intelligence. In this event, skilled HUMINT personnel 
will be attached temporarily to committed units to conduct the tactical interrogations. Such 
interrogations are brief and concerned only with information of an imminent threat nature 
usually supporting the combat mission of the detaining unit (reference b). Tactical interrogations 
take advantage of the psychological effects of the "shock of capture" and provide invaluable 
intelligence information and timely targeting information. These interrogations also serve to 
assist with detention screening at the scene and maximize the intelligence value of detained 
persons held by MNF-I. Units are authorized to conduct tactical interrogations using HUMINT 
or interrogation trained personnel at brigade and below when authorized by the first 06 
Commander in the chain of command in accordance with the general and specific safeguards 
discussed in this enclosure. 
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j. (U) Tactical questioning is employed when interrogator support is unavailable. The 
purpose of tactical questioning is to obtain combat information of immediate use to the unit 
commander. When authorized by the unit commander, and in accordance with these procedures, 
subordinate units are authorized to conduct tactical questioning when HUMINT or interrogation 
trained personnel are not available at brigade and below. In addition to the general and specific 
safeguards discussed in this enclosure, the following additional safeguards must be observed: 


(1) (U) Only the interrogation technique Direct Approach, discussed in Enclosure 2, may 
be employed in tactical questioning. 


(2) (U) Unit commanders will ensure that individuals engaging in tactical questioning 
have received training on this policy as well as any pertinent local SOPs. 
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ENCLOSURE 2: Approaches 


1. (S/REL) The specified interrogation approaches described below are approved. They must be 
used in combination with the general and specific safeguards in enclosure 1. Subordinate 
commanders are encouraged to provide additional consistent implementation guidance and add 
more specific local safeguards in their SOPs. No additional approaches are approved or are to be 
used. A more detailed description of the tactics, techniques, and procedures applicable to these 
approaches may be found in FM 34-52 at the pages indicated following each approach. 


a. (FOUO) Direct Approach: The interrogator asks questions directly related to the 
information sought, making no effort to conceal the interrogator's purpose. The direct approach, 
always the first to be attempted, is used on detained persons who the interrogator believes will 
cooperate. This is the only interrogation approach approved for tactical questioning at the 
brigade level or below. (FM 34-52, p. 3-14) 


b. (S/REL) Incentive/Removal of Incentive Approach: Providing a reward or removing a 
privilege, beyond those required by the Geneva Convention. Possible inc~ntives may include 
favorite food items or regional comforts not required by the Geneva Convention. Any denial of 
basic human needs under any circumstances is prohibited. Note: Interrogators may not withhold 
a source's rights under the Geneva Conventions, but can withhold a source's privileges. 
Granting incentives must not infringe on these rights, but they can be things to which the source 
is already entitled. This can be effective only ifthe source is unaware of his rights or privileges. 
(FM 34-52, p. 3-14) 


c. (S/REL) Emotional Approach: Tlllrough EPW or detainee observation, the interrogator 
can often identify dominant emotions which motivate. The motivating emotion may be greed, 
love, hate, revenge, or others. The interrogator employs verbal and emotional ruses in applying 
pressure to the EPW's or detainee's dominant emotions. (FM 34-52, p.3-14) 


(1) (S/REL) Emotional Love Approach: Playing on the love a detained person has for 
family, homeland, or comrades. This may involve an incentive, such as allowing communication 
with the individual or group. (FM 34-52, p. 3-15) 


(2) (S/REL) Emotional Hate Approach: The emotional hate approach focuses on any 
genuine hate, or possibly desire for revenge, the source may feel. (FM 34-52, p. 3-15) 


d. (S/REL) Fear-Up Approach: The fear-up approach is the exploitation of a source's 
preexisting fear during the period of capture and interrogation. This approach has the greatest 
potential to violate the law of war. Accordingly, great care must be taken to avoid threatening or 
coercing a source in a way that is violative of laws and regulations. The fear up approach can be 
either harsh or mild. (FM 34-52, p. 3-15) 
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(1) (SIREL) Fear-Up (Harsh): ln this approach, the interrogator behaves in an 
overpowering manner with a loud and threatening voice in order to convince the source he does 
indeed have something to fear; that he has no option but to cooperate. (FM 34-52, p. 3-16) 


(2) (SIREL) Fear-Up (Mild): Moderately increasing the fear level in a detained person, 
usually by helping the source realize the unpleasant consequences his situation may cause and by 
presenting an alternative, which, of course, can be brought about by answering some simple 
questions. (FM 34-52, p. 3-16) 


e. (S/REL) Fear-Down Approach: Reducing the fear level in a detained person by nothing 
more than calming the person and convincing him that he will be properly and humanely treated. 
This often creates rapport and usually nothing else is needed to get the person to cooperate. (FM 
34-52, p. 3-16) 


f. (S/REL) Pride and Ego-Up: Flattering or boosting the ego of a detained person. The 
strategy of this approach is to trick the source into revealing desired information by flattering 
him. It is usually effective with sources who have displayed weakness or feelings of inferiority. 
(FM 34-52, p. 3-17) 


g. (S/REL) Pride and Ego-Down: This approach is based on attacking the source's sense of 
personal worth. Any source who shows any real or imagined inferiority or weakness about 
himself, loyalty to his organization, or if captured under embarrassing circumstances, may be 
made to talk quite easily with this technique. The objective is for the interrogator to pounce on 
the source's sense of pride by attacking his loyalty, intelligence, abilities, leadership qualities, 
slovenly appearance, or any other perceived weakness. (FM 34-52, p. 3-18) 


h. (S/REL) Futility: Invoking the feeling in a detained person that resistance to questioning 
is futile by playing on the doubts that alrnady exist in his mind. (FM 34-52, p. 3-18) 


i. (S/REL) We Know All: Convincing a detained person that the interrogator already knows 
the answers to questions being asked. (FM 34-52, p. 3-19) 


j. (S/REL) File and Dossier: Convincing a detained person that the interrogator has a 
voluminous, damning and inaccurate file, which must be corrected by the detained person. (FM 
34-52, p. 3-19) 


k. (S/REL) Establish Your Identity: Convincing the detained person that the interrogator has 
mistaken the detained person for someone else. The detained person is encouraged to "clear his 
name." (FM 34-52, p. 3-19) 


I. (SIREL) Repetition: Continuously repeating the same question to the detained person 
during an interrogation to encourage full and candid answers to questions. (FM 34-52, p. 3-20) 
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m. (SIREL) Rapid Fire: Questioning in rapid succession without allowing the detained 
person to answer questions fully in ord1er to create inconsistencies or confusion that can lead to 
further exploitation. (FM 34-52, p. 3-20) 


n. (SIREL) Silent: Staring at the d1~tained person to create an atmosphere of discomfort. 
(FM 34-52, p. 3-20) 


o. (S/REL) Change of Scene: Includes strategies of disguise and meeting in a relaxing 
atmosphere not associated with interrogation and employing elicitation skills as opposed to 
interrogation. Some examples of this s1rategy include conducting an interrogation in a nicely 
furnished room and having a pleasant conversation over coffee, or presenting the interrogator as 
a member of internment facility staff as opposed to an interrogator. (FM 34-52, p. 3-20) 


2. (FOUO) Commanders will submit written requests for additional approaches through the 
DCSINT and the DCGDO to Commander, MNF-I. The request for exception to policy must 
include a description of the proposed approach and recommended safeguards. The DCSINT will 
provide staff input on the recommendation and a legal review from the SJA, MNF-1, will 
accompany each request. All approvals will be documented in writing. The interrogation 
facility requesting such an exception will be the repository for all paperwork associated with 
such a request, to include copies of the requests and records of approvals or denials. Any 
requests for approaches that exceed the limitations of FM 34-52, reference b, require approval by 
Commander, USCENTCOM or higher authority. 


3. (S/REL) Under no circumstances will the following interrogation techniques be approved or 
utilized: sleep management, stress positions, diet manipulation, environmental manipulation, 
removal of clothing, or sensory deprivatlion. Military working dogs will not be used for, or be 
present during, interrogations. 
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ENCLOSURE 3: Segregation 


1 . (U) Definition. "Segregation" is the temporary physical separation of detained persons from 
other detained persons in order to prevent direct communications. Segregation is not an 
interrogation approach. The permissible duration and purposes of segregation are discussed 
below. This enclosure is not applicable when segregation is directed as a disciplinary measure. 


2. (U) Purposes of Segregation. 


a. (U) Interrogation segregation of detained persons ensures the success of interrogations by 
preventing the sharing of interrogation methods among detained persons. 


b. (FOUO) When making the decisiion to segregate, commanders must weigh the need to 
segregate against the detained person's iright to communication pursuant to the Geneva 
Conventions. For EPWs, this right to communicate is expressed in Chapter XIII, Section V of 
GC III (referenced). For Security Internees, this right to communicate is expressed in Chapter 
VIII of GC N (reference c). When ma.l<ing this decision, the commander should seek advice 
from his servicing Judge Advocate. Commanders retain the authority to segregate for reasons of 
good order and discipline. 


c. (FOUO) The place and condition:; of detention for segregated detained persons are to be 
of a similar standard to the facilities housing non-segregated detained persons. Interrogation 
segregation is not punishment. At a minimum, the place of segregation must allow the detainee 
to stand straight and sleep prone, and th<:: environmental quality must be reasonably controlled to 
protect the health and safety of the detainee. 


3. (FOUO) Approval Authorities. The following personnel may direct segregation of detained 
persons for purposes of interrogation for the number of days indicated. When computing the 
number of days in the following paragraphs, do not include any days in segregation mandated by 
the commander for reasons of good order and discipline. 


a. (S/REL) The JIDC Director and 06-level commanders are the approval authority for 
immediate segregation of persons of "intdligence value" for up to seven days at MNF-I 
interrogation facilities. 


b. (S/REL) The first general or flag officer in the chain of command may approve 
segregation up to and including fourteen days in duration. This authority may also be delegated, 
in writing, to 06-level commanders at division or brigade level, or at other detention facilities. 


c. (S/REL) After fourteen days, the first general or flag officer in the chain of command may 
approve additional segregation totaling up to and including thirty days in duration. 
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d. (S/REL) Only Commander, Ml\fF-I, or his delegee, may approve segregation in cases 
where such segregation will exceed thirty days in duration. Submit written requests with 
supporting rationale to Commander, MNF-I, through the DCSINT and the DCGDO 
/Commander, TF 134. A legal review from the SJA, MNF-I, must accompany each request. 
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partner$hip of t.he Afghani. p~opl& in CFC~A·a· eounterlnsurgency cclnipaiirl~- th~ 
r8quirements 1$t forth in ~taphs 2 an~ 3 ·are essential le) prG&&Nin.g U;S. fHo&t 
Natii:m .(HN) retstlons1 ecmbined ()perationS belWEM,tn JJ.$.,: ~'.f~ndly forces~·· ci~d,:·b. 
mamtitU)g()()(f order. arid dlsciplio~· and p~teci:huma_n rig~ Within th•. CFP,~~ AOR·: 
Th1$.Gef'lera.l.Ord~r t:1·Uri10er··2 uride~ ~~Uct wh_iCh:i~:'P~bJ~d&t::io~. . 
·ma1ntertance' of _gC>od·oi'der·and diiciptina.·or CFc~A.tcn:es arid: ensures: th&· appropriate· 
level Qf policy unif0rmfty. th~ughout the CFC~A AOR. 


AUTHORIT)'~ Tltl~t" 10:. Unned :S~ifCocte,, Secti()n 164 {~)-J)cj: ~·Vfl:ifol'~tfCod~' Of 
MHita,Y Justice {ticivtJ}; twe··:to :United States Code~ sectiomi· S.Oh940~ · ·· · 


1. APPLICABIUTY: Thi$ ·General Order NUmb~ 2.:is'~ppli<=at)l.e:·tQ ~ILUf1~ $~.
(U..S;.) mHitarY··per:sOnnei; .alJ ·ltS~ civilians serving witll.··emp.~d.by~ or·:•ooc>tylp*1ying 
·the Annoo Forces of.:the' Unit.ed statea;·and· all coalition.Forc8G:While.P.nn1~itfanywhfat.' 
in .Uie·cF¢-A AOR,.:. All:attefna1iYEt·'<>r les8 re'$trictive.guid~.'Nittl· r~Jo .~~ta.i~ · 
and PUC na11dlingJn·.Q>m~1ned Joint Operatiog.Af.~_han-tan:·a,.: t..~:r.ey.':'>t<ed; 
JSOTF forties and· all force& operating under CFC.AcommBnci in CJOA·A~UJUIJy·. · .. 
compjy With the te.tter aiid intent _of this pOlicy, A11· CF~A mUlta.ry _add otviHart "m6nnel 
·willbfl bri&fed oi'l-thill otder NLT 1. Jun 04. This. ord~ suppl~nt$ USCEKTCOM 
GeineJ&i Order· Number 1A and ·cFC~A GeneraJ Order Number '1. Th•s Generilf .Order. 
Number 2 reflects the fact that the Afghan people· r~main the ~rt?f.g~vity ·of:'our 
®eratlons, sncfthatwe·remtlin gue .. in th•lr COc,tnuy a~ we. conduet" ~untf;!ra 
insurgency campaign m:·partnerS.htp with "them._ · 


2. G~Nf:RAL Re0~1ReMems: 


a. All detainees ~Jecled . ._ _a reault:cif Ce>f:ll-ion operations In· Combined· Jdlnt . 
Ope~ns Area-Afghan~~an (CJOA~A).Wilrbe .treated .wtth d_lgf1ity an4 respect •. Any_ 
s>Otential inteilig~ce value from ·detaine8S Will remain sub0rdb;lat9 and se.Cc;Jndary"to 
treau~ a.n ~lnees wfth dignity and reispSCt. · 
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GENERAL ORDER NUMBER 2 (G0·2) 


b .. AU d.,&ainees wilt ~e.·~nsidered as p0lentiel·supporiers:Of.the.Afghari Transltiooat 
·AUlttOtlty (ATA). and the Coalition Ul\tH substantial evidence fs. clearly e•bHshed 
otherwise. ·Treatment Of detainee&:wilt reflect this chaF'actarilation ·at Sit tiin&s~ 


3. RECUiREMe;Nfs· / PROH,BiTED ACTIVITIES: . i'.tle specific requirements and 
p~hlblted actiVfti~ Qsted,intni,s·dcx:ument •1J(lj:jtement ·~·•Ai ii1 ~dditibn to: those 
~ties. specifically prcscribEJd by lJSCENTOO~.·G~~eraf ·Order 1A and CFC;.A' 
General Order 1. · 


a. Detain•-. wllt notbe'. held at remote detainment.sites: for:proc&ssing. beyond·,99 
hours from time of d~tainmen~; Exceptlol\$·to.thrs· rure iliqu!i'e"COMJTF ·78 api;(()Val: 
at the Majof GeneraJ level. and Is non.:deteg~ble. Uri'der no circumstanc~ Will 
detaine•s be h9fd oUtside tn~ Bag(am Coll&cticjn P.oJnf'(BtP) ·¢.tJmua.tiVelj P&Y9~ 
one w•k (168 hours). Deta:inees Who exceed this timefltmitwilt ~ uneondmo~lly 
rejeased, unless COMCFc-A personalfy determines' otherwise. · · · 


b. lntellige·n.ce qu~ningofdetaineeswill b8:co.neiucted sfrictly.-tA.W:theG&nev~ 
Canvention •• PhY$~l·abus~.-t)f.anyfype, any·torm of int&ntlonal humiliStion,' verbal 
abUse. cir.deprivation Of·•""~ food or ~r:ara explicitfy,fumidden. lnteUigenc:e · 
.val• remains seconqary tQ 'treeting· al detainees ·hu~i'tely Wilf'i· ·'·View ~tlj8J; 
ultimate reJea$&'afld. reciOn,ciHation as a part of:Afghanfst8n's future. 


C; Detainees win no*.b~ completely. stripped of their clothing at· any. time~ ~ith 
particular oonsf4eratiori ·QiVen to Muslim seilsitiviti.$$' wj~ regard to. co\teririg of 
private parts~ ·p~te'parta Will always.~main C(tve~ fOr ml d.i.~ •. $e~ 
w~ndty'pe devices Win be·used·tO insure detainees· are not concealing .We&p0ns.cr 
other d~ngerous ·i~ems. tn areasJhat remain covered. Body cavity. sear(:hes:.~ll.nqt 
be performed. :L1nless security wand evidence in.diCa.t~ the presence of.coneeated 
Ltem$ •. 


d ... Restraint& on detainees wUI be the minimum required by: the tactical situation and 
thr.eat. Hooos ·Wirt not be used. ·eundfolds:,co~sisting. Of bandages, goggles.·:or· ~ike 
"items .,re pennissfble foi" HJ'rilted periods of time to maintain operational sec~rtfy. · 
BU~fOlds will never be-usecMo disorient detainees or. deny 'lght ayer exte~cted . 
P')rieds. FleXc:uff& will be· used for limited Periods only When detainee& ~re 1.:i'qg9d a 
threat to c.oatition forces. 


· e. Phof.ography will pnly be aliowed ta record th~ id~.t.ity of detainees whDe fully 
clothed. Detain~ whq. becC>me Persons Under'Control (PU~) may be 
p,hQtograp~ .over their ·expcsed booy lesa private parts tQ establish a record of 
·~~. pre-existing iojlries. identifying mark$, etc: •. At rio time Will the dignity of the 
·individual be compminised. 


f; Any req1JI~ medical examination of a detainee will be·aeoomptished atth&BCP 
only. ·Exceptions will.'?nly be m'!lde in the event of obvious injury requfring 
immedlat&. medl~r akl Medi.cal attention will never ·be.denied, but' medical e~ms. 
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GENERAL .ORDe~· NUMBER2'(GO-~)· . . .· . .. . _;· .· 


·beyond immediate trvatment· needs ofthe detainee will be restncted to the BCP 
on.iy. 


· g. Detainees oo,ctergo.ir.Jg medical .exams. at the· BOP:witl be fully infonned of the. 
purpO'Se··and. natured tfte: exam in e lang~edhey under$1and. Al medicat 
proceaur.s Wiit bctft.tPy &Xpfained priqr to ~tion; 


h. h~terrogatlons wil..be-con~.uclsd by-train~.~nd.c&rtified milita.ry inteltigence . 
. pe'9Q;me1: oriiY. ·. ~Jfl()i;lai :cJ.OA.oAMwtde, *.lf~on triif1i~·.of alt. in-co.untry .mititary 
in•rr9J,~ irit$~:wUl.betearnp~e~ un.der~TF•7B::¢0til~·NL T t~ J~11·04 
wilh .update·repqrts, to CFC~ wtier-t aC.COmp1~ed; · The. concel)t:pt IJ9il'.1.Q o.,._. 
etemen.ts (e.g.· ·m1ntar.Y .police,, guaiQs) t? !'softeB .up'' d~j~en .prior to· ~ter.r-09ation 
is absQrutelY. prohi.bl~. No interr0gatiQn ~ectmique.tPNtlf ·take· p;e~~nc:" over 
treating all detmnG98· wfth dignity alid rer.pe<:t. 


i. All indMdua~a. participating in questioning detainees am .prohibited from 
:conceanng: .tfletr· ideriU-.~ :from ile Qetail'.1'9• ~ing .Q~estfQQ8d, to ·ltl~ude by · 
w.""ng, m~~· .eausing:1he r;letmee' to b•··~l~fol~ed otin thit:da,-k ~uring 
interrogatklns, or·b)' com:eaUng:themsetves in any.otherway; . . . 


· i .. .lnterprelf:rs·~tit~ractl~ ·wfttt.<letatn.s Wi!l:t>c.t;~rri~ and eou~~ :4n·,lhelr.dUUes 
to· set·a:prdpettonEt of p(C)fessionatism~ dlgn.tty)in.d. resp~~ 'dunng aU:tnteractiOns 
~h ·detai~~ .. latti~~. taunting; se.eking:cle~iJlee: ambarrassment:·or.·hui;TIBialti~ 
·a& a form:Of· i4'Y.~.~ ~attcihltely p'°hibi\\9ct cpatili.Qn ~l~ ... d. t~·EK'.fers ·win ·ti• 
he.kt acco.untabl•"10r·thf. dem.-nor and.pe~nc:a·t<,T- .at~ndil:rPs'of lh._elr. 
imerpraterg .. Freq~enfcmss-ctiecks at lnterpreter .. tran$fatl0n·are"·requlred • 


. k. Ph.~tQCrapny:of d•ine·es. ~olding :tacititfes. interrogatiQ.n~.: .~:d· tl'.le SCP ~r• 
,e><PreS.SlY·tort>idrle,n·excepi·a~ noted above ·1or•i<S~tityand·.~9Cµm8JJta.ti~'PU~~~: 
Persona1·po.Ses&ion-tif camera. or:Pbatography equipment of'aoy type. i$·.:pr0hibtted. 
on.the. ground&.: of any detain.efit ha•dilig:or tran$fer:·faci,ity~ Detainees .. wllt:nc;t !>¢.· 
photl)graphed ~Y sarVice membel'$ or·Chilllani~fdutlng. :lh& course ot :any: mD1tary 
. operatiOns at any tir:ne. . . . 


. 4. PUNITIVE ORO.ER~ Paragraph 3 of this Gener~ O'rd.$r N\lm~r 2:is, puniti\i.19 .. 
Per&ons subject· to tt1e .. UCMJ ma1y be punished there.1;1nder. C.iv!rmn& ~~Jog .witti; 
ef!iployad by, or.acc:ompanying lhe. Armed. Forces afthe Ui11ted$tatel:in·th~:Cf.C·A . 
AOFf may N,a;t Qri'mlnal prosecution or adverse ·ad~lnlSfratlVe, actton·:fOt.:vt(>ratrori of tills 
:Gener-8' Order. 


5. INQtV~OUAL OUTV-: All pensons, military and civilian, subject U, this General o·rd!!I'.· 
·Number 2. ~re Charg~~· with 1he indrvtduat dt.1.ty to become famillar·wlth and. respect the . 
lawS, regUlations, and CUstorTH$of Afgnanistan insofar as.th~y·cto not interfere with the 
•Xecu1ion of their offk:iac.i:Suties •. Acts of disrespeCt or violations of Afghan law, 
regulation ~r customs:mey bit punished under applicabfe: criminal statutes an<J 
adm1.,1stratlve regutatlOos~ 
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GE~ ORDER Nl,JMBER.2 (G0.-2) . . . . . . . . . . . ' . 


:6. ·.UNIT COM~DER RESPON$1BlJTY: :eommandersi: Security Assistance Offiee · 
. Chi~ ranct mill•iyl~Yilian Se.Jper'Visor.J are C:harg_~·wftlf ens~rlng th,t. E1U.p&rsonr1el-.ar& 
brie~d-dn .. tbe·:prdhi~ilic)n$ &ttd·requir.eM'-h~:Of· thi$ Gen~l '.OrdElrN~~bet 2. 
commanders· a.rid· supenilsQr$.ere: exPeCted. t<>·entorce both ttte· letter ~n¢·M $pirit of 
this Genel'al'. Order. · · · · · · · · 


7. EFFE:CTlVE. DA TE./:,EXPlRATIPN!· This'=G8'1erat O.rtter ns:~ ·immediately an~ 
will:e~i~ onJy:~tien· r-~nd~-by commander~ combined· F<>rc&s·eommand ~· · · · 
Afghani.an or hlghe( authQrity. 


DOD JUNE 


t .. ·~· ~ • 


[).~VIDW~ B~O 
Ueutenanf:GeneraJ, USA 
Commending 
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1.1 


Chapter 1  
Introduction 
1-1. Purpose 
 a. This standard operating procedure (SOP) 
provides policy, procedures, and responsibilities for the 
security, administration, and treatment of detainees in 
custody at Camp Delta.  This SOP also establishes 
procedures for transfer or release of custody from 
Camp Delta. 
 b. This SOP is consistent with the intent and spirit 
of the Geneva Conventions for the Protection of War 
Victims, dated 12 August 1949, in accordance with 
directives from the National Command Authority 
(NCA) and chain of command.  
 c. All personnel will enforce all orders and 
regulations pertaining to the daily operation of the 
facility and their assigned posts.  Further, all personnel 
will be familiar with all facility directives, emergency 
plans and all post and special orders pertaining to their 
post; carry out all general orders for a sentry on post, 
and wear the prescribed uniform of the day.  
 d. This policy is punitive in that a violation of any 
provision of this policy may provide a basis for 
appropriate administrative or judicial/disciplinary 
action under the Uniform Code of Military Justice 
(UCMJ), or appropriate military/civilian personnel 
regulations, ejection from Camp Delta, and/or denial of 
entry. 
 e. All personnel will sign a statement of 
understanding/acknowledgement that they have read 
and will adhere to the provisions of all SOPs for Camp 
Delta. 
 
1-2.  Minor SOP Modifications  
 a. Any personnel may send suggestions for 
improvement of the SOP through their chain of 
command to the JDOG S-3.     
  b. Minor revisions will be made in a memorandum 
format, appropriately staffed, and approved by the 
CJDOG.  
 c. Copies of memorandums will be distributed and 
placed in the front of all SOP books. 
 d. SOPs may be modified through a Guard Mount 
message.  JDOG S-3 must approve these messages 
prior to their release. 
 e. The SOP will be reviewed every 30 days to 
incorporate any changes.  Submit all suggested changes 
in procedures for operations electronically to JDOG S-
3 to include the following: 
  (1) Name of the submitter 
  (2) Date of submission 
  (3) If a modification, the current verbiage along 
with the chapter and paragraph of the text in the SOP. 
“N/A – addition to SOP” 


  (4) The new verbiage of the addition or 
modification to the SOP.  “Add Koran to the list of 
inbound items contained in paragraph 4-20a.” 
  (5) The reason why this change should be made 
such as “CG has directed all inbounds will now have 
Korans”. 
 f. No SOP modification is valid unless approved by 
CJDOG or in an approved Guard Mount message.  The 
memorandum or guard mount message must state that 
it is a modification to the SOP. 
 g. The JDOG Detention Services Branch (DSB) will 
file a copy of all Guard Mount messages approved.   
This file will be used to update the SOP during the 
revision process.  After the Guard Mount message is 
included in the SOP through rewrite, it will be placed 
in a separate file of items included in the SOP. 
 h. Each manned position will train on or become 
familiar with one chapter per shift until the SOP has 
been reviewed. 
  (1) Verification will be monitored by a signature 
roster that is turned into the SOG and forwarded to the 
respective company's training NCO for documentation. 
  (2) To ensure that each chapter is read and 
studied, a specific chapter will be assigned to the 
manned position.   
  (3) The roster will ensure that each individual has 
read, studied, reviewed and become familiar with the 
prescribed chapter.  
  (4) Training NCOs will ensure all soldiers are 
familiar with the SOP. 
  (5) SOP training will be conducted with or 
instead of regular block training as determined by the 
block NCO for that shift.  
       (6) The block NCO must inform SOG of their 
intention to train on the SOP in lieu of regular block 
training for documentation purposes.  The SOG will 
then inform the CO as to each block’s intent to train on 
what task for that specific shift. 
 
1-3. References Appendix  “A” lists required and 
related publications along with prescribed and 
referenced DOD and DA forms.  Appendix “B 
“contains all local  forms.  
 
1-4. Explanation of Abbreviations and Terms 
The glossary explains abbreviations and special terms 
used in this SOP. 
 
1-5. JDOG Mission and Commander’s Intent 
 a. The Joint Detention Operations Group (JDOG) 
conducts detention and area security operations in 
assigned sector of the Joint Operational Area (JOA) in 
support of intelligence operations in the Global War on 
Terrorism (GWOT). 
 b. The JDOG Commander’s (CJDOG) intent is to 
conduct detention and security operations with 
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1.2 


emphasis on force protection, humane treatment of 
detainees, and an aggressive mobile defense in sector.  
Conduct detention operations in a manner that supports 
the intelligence gathering efforts of the Joint 
Interrogation Group (JIG), the Criminal Investigation 
Task Force (CITF), and the Counter-Terrorism Cell 
(CTC) while providing for the safety, security and care 
of the detainees.  Assigned/attached security forces 
provide the external security necessary to detect, deter, 
and defend against enemy sabotage, surveillance, and 
attack.  End state is an efficiently run detention facility, 
a secure operating environment, and a force protection 
posture that provides for the safety and security of all 
service members, civilian personnel, and detainees. 
 
1-6. Responsibilities 
 a. Commander, Joint Detention Operations Group 
(CJDOG) will:  
  (1) Be responsible for all facets of the operation 
of Camp Delta and outlying detention facilities, and all 
facility-related administrative matters.  
  (2) Ensure detention operations meet with the 
principals of the Geneva Convention and the intent of 
the Commander-In-Chief (CINC) and Commander, 
Joint Task Force-Guantanamo (CJTF). 
  (3) Support and improve the intelligence 
gathering process with all those who have contact with 
detainees. 
  (4) Provide effective liaison with the ICRC 
within the limits of military necessity. 
 b. Subordinate Unit Commanders, JDOG.  The 
commander will: 
  (1) Train all assigned personnel on this SOP 
within 72 hours of assignment. 
  (2) Conduct SOP refresher training at least every 
three months thereafter, and whenever any portion is 
changed. 
  (3) Ensure all assigned personnel carry the “US 
SOUTHCOM Human Rights Standing Orders” card on 
them at all times. 
  (4) Ensure all assigned personnel carry the “JTF-
GTMO ROE/RUF” card on them at all times. 
 c. All personnel entering Camp Delta.  All military 
and civilian personnel assigned to, having access to, or 
working at Camp Delta or other JTF-GTMO detention 
facilities are required to read and adhere to the 
standards set forth in this SOP.  
 d. Contractor and Vendor Personnel.  Contractor 
and vendor personnel will: 
  (1) Strictly comply with the rule against bringing 
prohibited items into or out of Camp Delta or other 
JTF-GTMO detention facilities.  
  (2) Never communicate in any manner with any 
detainee.  


  (3) Ensure that workers properly clean the work 
area to preclude leaving any debris or material that 
might be taken and modified into a weapon. 
 
1-7. U.S. Personnel Standards of Conduct 
 a. Personnel assigned to JDOG will familiarize 
themselves with the references and comply with them 
and other related regulations in letter and spirit.  The 
following will govern the conduct of all personnel 
assigned to JDOG or working within the confines of 
Camp Delta or other JTF-GTMO detention facilities. 
  (1) Security Mission.  Security is the primary 
mission of all personnel who work at Camp Delta or 
other JTF-GTMO detention facilities, regardless of job, 
military occupational specialty (MOS), section, or 
office. All personnel will be alert for security violations 
or discrepancies and immediately report any unusual, 
questionable incidents, or observations to their 
immediate supervisor. Supervisors will report all 
violations to the Detention Operations Center (DOC) 
and/or JDOG S3. 
  (2) Humane Treatment.  Treat detainees 
humanely.  Abuse, or any form of corporal punishment, 
is prohibited.  Verbal harassment, interrogation except 
by proper authority, and the imposing of physical 
exercise as punishment is prohibited.   
  (3) Professionalism.  Maintain a fair, firm, 
impartial, and professional demeanor toward detainees 
at all times. 
  (4) Use of Force.  Personnel will not strike nor 
lay hands upon a detainee except in self-defense, to 
prevent a serious injury to a person or damage to 
property, to quell a disturbance, or for purposes of 
escorting, properly restraining, or searching a detainee.  
In such cases, exercise only the amount of force 
necessary to gain the compliance of the detainee.  
Apply all uses of force in accordance with JTF-GTMO 
ROE/RUF, dated 30 Nov 02.  Immediately report all 
uses of force to the DOC and/or JDOG S3.  Report to 
CJDOG any excessive use of force as expeditiously as 
feasible. All personnel will carry JTF-GTMO 
RUE/RUF card at all times. 
  (5) Alertness.  Personnel will be alert to detect 
and prevent a detainee from escaping or harming 
himself or others. 
  (6) Contraband.  Contraband is any item, article, 
or substance not authorized to be in the possession of 
personnel while within the confines of Camp Delta or 
other JTF-GTMO detention facilities. Personnel will 
not bring or permit others to bring any item(s) for 
detainees into the facility.  Do not give or make 
accessible contraband to detainees.  Anything not 
issued to detainees or authorized for their use is 
contraband.  A partial list of contraband follows: 
  (a) Guns or firearms of any type 
  (b) Explosives or munitions 
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such medications should immediately notify their chain 
of command and fitness for shift determinations will be 
made on a case-by-case basis.  The consumption of 
alcoholic beverages and/or other mind-altering 
substances is sufficient cause to effect relief from duty 
and disciplinary action. 
 b.  All violations of the Standards of Conduct will 
be promptly reported to the chain of command. 
1-8. General Protection Policy 
 a. Give all persons detained at Camp Delta and 
other JTF-GTMO detention facilities humanitarian care 
and treatment within the spirit of the Geneva 
Conventions. 
 b. The inhumane treatment of detainees is 
prohibited and is never justified.  Further, any one who 
treats a detainee inhumanely, or fails to report such an 
incident, is subject to punishment under the Uniform 
Code of Military Justice and/or other applicable laws 
and statutes. 
 c. Respect all detainees as human beings and 
protect them against all acts of violence.  
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Chapter 28   
Public Affairs 
28-1.  Operations 
 a. When possible and properly requested through 
JTF-GTMO Public Affairs Office (PAO), the Facility 
Commander will grant access within the facility to 
representatives of the media. 
 b. Press/media will not photograph, videotape, or 
interview any detainee.  Rights to privacy will be 
preserved at all times. 
 c. Safety/security and order must be obtained at all 
times.  The Facility Commander or senior cadre 
member in the facility may terminate any media visit if 
it is determined to jeopardize custody and control. 
 d. PAO will accompany all media/press tours, as 
well as a JTF-GTMO and/or JDOG command 
designated personnel.   
 e. No detainee information, records, or files will be 
released.  The Facility Commander must authorize any 
release to the media. 
 f. All press releases for both emergency and non-
emergency situations will be done through JTF-GTMO 
PAO. News will not be released from the facility to any 
media agency.  The JTF-GTMO PAO will release all 
information in accordance with their policies and 
regulations. 
 g. The Facility Commander and Camp 
Superintendent are the only individuals authorized to 
speak with media on behalf of the facility, unless 
designated by JTF-GTMO and/or CJDOG. 
 
28-2. Themes for Global War On Terrorism 
(GWOT) 
 a. We are making progress in the GWOT through a 
concerted effort with our coalition partners. 
 b. The U.S. will use all elements of national power 
and international influence to defeat global terrorism. 
 c. USSOUTHCOM remains committed to working 
with our partner nations to support democracy, military 
professionalism, and the observance of human rights. 
 d. The U.S. respects all religions.  Our enemies are 
terrorists and the states and organizations that support 
them. 
 e. The U.S. will take all necessary steps to ensure 
that operations target global terrorist networks while 
protecting innocent lives. 
 
28-3. Detainee International Public Information 
Themes 
 a. Detaining these people in Guantanamo Bay 
supports the smooth transition to a stable and secure 
environment in Afghanistan. 
 b. Guantanamo Bay affords a safe facility to secure 
and provide appropriate care for detainees. 


 c. All detainees will be treated humanely and 
consistent with the principles of the Geneva 
Conventions. 
 d. These detainees are the most dangerous of the Al-
Qaida and Taliban.  They continue to pose a threat and 
must be under tight control. 
 e. Guantanamo Bay and the detention facilities are 
secure and well defended. 
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According to Brandon, Wyatt stated that stress positions were a 
commonly used technique at GTMO. Stephenson and the OSC both told 
the OIG that they understand that this was an approved technique for 
the military. However, military documents indicate that stress positions 
were not approved at that time. Although "stress positions (like standing) 
for a maximum of four hours" was on the list of approved counter 
resistance interrogation techniques permitted at GTMO under the 
memorandum approved by Secretary Rumsfeld on December 2, 2002, 
that list was rescinded on January 15, 2003.209 On April 16, 2003, 
Secretary Rumsfeld approved a new list of permissible techniques for use 
at GTMO that did not include "stress positions." 


This incident again illustrates the inadequacy of the guidance 
provided to FBI agents regarding what techniques were approved for use 
by the military and how the agents were to conduct themselves in joint 
interrogations. The FBI agents thought that this was an approved 
military technique; they apparently were not aware that the Secretary of 
Defense had rescinded his approval of stress positions 9 months before 
the Al Qarani incident took place. According to the Church Report, short 
chaining was a form of stress position, a technique that was removed 
from the pre-approved list in January 2003. Yet, the military at GTMO 
apparently did not consider short-shackling to be a prohibited "stress 
position" at least until May 2004, when the military commander at 
GTMO prohibited this practice. Church Report at 168. 


Although the FBI's May 2004 Detainee Policy had not yet been 
issued, the FBI agents involved in this matter told us they knew they 
should not engage in techniques that would be prohibited in the United 
States. However, it was not clear what an agent should do if another 
agency's interrogator utilized such a technique without the prior 
agreement of the FBI agent. Moreover, there was no evidence that 
Brandon knew in advance that Wyatt would put Al Qarani in a stress 
position. Under the circumstances, we did not find that Brandon 
violated any FBI policy in connection with Wyatt's conduct. However, we 
are troubled by the fact that Brandon and Stephenson did not recognize 
more quickly that Wyatt's conduct was inappropriate for an interview in 
which the FBI was participating. Brandon and Stephenson should have 
acted more quickly to object to the conduct and attempt to stop it. 


209 Moreover, we believe there is very significant doubt that short chaining a 
detainee to the floor would have been considered to be "like standing" within the 
meaning of the December 2 memorandum. 
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Behavioral Science Comulta~ioa Team 
Joiilt InteWgeace Group, Jomt Tuk Force--GTMO 


Standard Operating Procedures (U) 


28 Mardi 200S 


l. (U) PurpoM. The purpose of this document is to establish Standard Operating Procedures {SOP) f'or · 
. the daily operation and administraJion of the Behavioral Scicn<le ConauJtation Team (BSCT), Joint 


lntcrroption Group (JIG), Joint Task Fo~Oua.ntanamo Bay, Cuba (rrF-GTMO). 


l. (U) Scope. This SOP applies to all personnel assigned· to the BSCT and supersedes the previous BSCT 
SOP. 


3. (U) BSCT Penonnd. 


a. (U) BSCT Chief {BSCTl ). Clinical Psychologist, USA. 738. Chief, responsible for all issues 
relating to BSCT operations. Develops detailed BSCT policies and operating proccdUAIS. Reports to the 
Director; JIG; coordinates with the Commander, Joint Detention Operations Group (JDOO); and, as 
directed, providc:s special staff' officer functiom to the Commander. JTF.QTMO. In lhe event that the 
USAF 42P3 is senior in rank to the USA 738, JIG Director will desipate team chief besed on experience 
and training in interrogation support. 


b. (U) ANistut BSCI' Cblef (BSCT2). Clinical Psychologist, USAF, 42P3. Assumes duties of 
BSCTt in bis/ her absence. Provides conaultation and interrogation support to the Intctrogarion Control 
Element (ICE). Works with JDOG-S2 (Counter-lntelli ce to identi trends in detainee behavior 


L('l) ............. .. 
m1.y support Deployment Cycle Suppon proanm by providing training on 


PosttraumatJc tress and Anger Management for penonnel departing rrF-OTMO. 


c. (U) BSCT NCOIC (BSCTl). Mental Health ~ialiat, USA, 9 J X. Provides coasultation and · 
interrogation support to the ICE. Assesses camp climate and provides feedback. to BSCTI on issues and 
trends. May provlde training in bchavionl principles/ management to ICE and JDOG personnel; may 
support Deployment Cycle Support program by providing tJaining on Posttraumatic Stress and Anger 
Manapmenl for personnel departing JTF..OTMO. 


4. (tl) Miatoa. Provide psychological consultation in order to aupport safe, legal, ethical, and effective 
· detention and interrogation· operations at ITF-OTMO. 


5. (U} Objectiv•. 


a. (U) Provide psychological ~xpertise to assess the individual dctainee and his environment; provide 
tecommendati<ms to enhance the effectiveness of interrogation operations. 


b. (U) Use psychological expertise to provide monitoring. consultation, and feedback regarding the 
entire detainee criVironment in order to assilt the command in ensuring humane treatment of detainees, 
the prevention of abuse, and the safety of U.S. personnel. 


CLASSIFIED BY: JTF-GTMO Classifacatipn Guide dated 10 June 2004 
REASON: L4(C) or lnteltigence Activity, Source, or Methods 
DECL ON: 28 March 2030 
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JTF-GTMO.JIG-BSCT 
SUBJECT: BSCT SOP (U) 


5. (U) Miuioa IAaeatial Tallca. 


a. (U) Pnwldes coa1altadoa to laterroptlon stall' i• Hpport of Clle lntelJlaeace collectioa 
mluiOa. 


b. (U) Monitors lnterroptiou and other 1tatl'-detalnee interactioat; pnwid• c:oullltadoa oa 
pollc• and •tnteaM for euuri•I the lafety of deaiaea uul .rn'-GTMO penoanel; pl'O\'ida 
direet teedHck to command oa iisua lavofvinl psycllolusfal rbk racton atrectt.f detaiaM 
operadou. 


(I) (U) Provide psycholOjical ovenight to ensure that statt'-dctainee Interactions are sak for 
both dMairiccs and U.S. penonnel. lmmcdiaicly all atteation to and appropriately report any interamons 
that are considered unsafe, unethical, illegal or in violation of applicable policies and procedures. 


{2) (U) Provide f«ciback to command in verbal or writtl:n form to JIG Director, JD<Xl 
Commander, or JTF Commander, u appropriate, reprding potentiaJ risks to detainees and U.S. personnel 
atJTF..OTMO. 
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JTF-GTMO-JIG-BSCT 
SUBJECT: BSCT SOP (U) 


c. (tJ) MoaitOri bebvionl trcDcb iD tile detainee poputatioa IUld iatearates 8ndllap Iii.to 
couulta.on iii 111ppert ofbaterropdon and detention opentioa1. 


d. (U) ProYicla .elected JIG od JDOG penon11el witb tnillD1 oa bcltavioral. P')'Cllolocial, 
and cultili'al iaaes pertaiDU.1 to tbe defahMle populadoa •. 


(3) (U//FOUO) Provides training to facilitate tbe maintenance of a stable and secure detention 
environment, such as appropriate ways to respond to detainee misbehavior, recognition and Mporting of 
behavior patterns, minimizing tl'artsfcr of infonnation from guard staff to detainees, and strategies for 
increasing p~American sentiment.· 


( 4) (U) Provides training to increuc awareness of religious and cultural issues unique to the 
detainee population, such as proper handling of Qur' ans, ways to demonstrate respect for religious · 
practices, and specjaJ practices during religious holida~ (e.g., Ramadan). 


e. (U) Advilea JIG and JOOG oa ae of materialll for the :O.talaee Llbruy ud ala on the 
IJbniry Advisory Doud. 


( 1) (U) Participates on Library Advisol)' Board to review library materials and advise JIG and 
JDOO OD nature ~uisidons. 


(2) (U) As a member of the Board, reviews libraiy operations and forwards recommendations to 
the JIG Director and JDOG commander 
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ITF-OTMO.JIG-BSCT 
SUBJECT: BSCT SOP (U) 


I· (U) Assist.I ia tM development of cletcatioa facility belaavlor ......-.•• plau. 


(l) (U) Consults with JDOG S-3, JDOG S-2, Medical, Behavioral Health, and ICE personnel to 
. develop camp-wide stJategies for improving behavioral levelS of detainees. 


(a) (U) Provides input into the development of strategies for reducing unwanted behavior, 
such as re-location or movement of detainees, disciplinary actions, stnfe1Ural or ~w-a.I changes 
within the camp. 


(b) (U} Provides input into the development of strategics for im:rcuing positive behavior, 
such as implementidion of incentive programs, reinforcement programs for p<>sitive behavior, and 
inereasing·access to recreational and social activities. 


h. (tJ) Coaulu with .iTF Commaader on detUA• iuu.a, •tafrililllea, aad camp ctyumics, aad 
pl'O\'iaes recommeadatiom oa ways tO improve camp epenrtiou. BSCT penionnel have full and 
direct access to JTF Commander to consult on all aspects of ITF mission. 


L (U) Other dutiea .u ... igned. 


7. (U) Meatal Heald ud Medkal Sen-ices. 


L (IJ) BSCT penonael shall aot cooduet mental bmlt• .valuatioa1 or provide melltal llealtb 
treatment to detaiaees or JTF-OTMO penoHel. BSCT personnel will take all reasonable steps to 
ensure that they arc not pcri:eived as heal1hcare providers for detainees or JTF-GTMO ~rsonnel . 


( l ) (U) The Joint Medical Group (JMG) provides all medical treatment, including mental health 
evaluation and treaiment, for detainees and ITF-OTMO personnel. Services for detainees are provided 
through the Detention Hospital, Detention Clinic, and Detainee BehaviOral Health Set\lice. Services for 
JTF'-OTMO personn~l are provided through the Combat Srress Control, Joint Aid Station, and U.S. Naval 
Hospital, GTMO. 


(2) (U) The JMG is responsible for lldviSing JIG personnel (i.e., BSCT and ICE Operations) if 
there are any known physical. psychological, or medical conditions; limitations to functioning; or 
restrictions to usual activities that one is required to coo1idcr in ordet to ensure the safety of the detainee 
arid U.S. personnel, e.g., diabetes, heart condition, special diet, psychological instability. contagious 
conditions. 


b. (U) BSCT penouel wiiJ f'uacdon ••Medical Ualaoa Ofticen for the iatell~nce aait b81ed 
011 Jiroced .... a atablislaed ID coajaactioa witll Jolat Medical GroGp. When concerns about health 
status or medical condition of detainees arc: raised through observation by BSCT persoMel, inquiries 
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JTF-GTMO-JIG-BSCT 
SUBJECT: BSCT SOP (U) 


raised by interrogaton or other reporting mecb&nis~s, BSCT will convey these concerns to appropriate 
medical personnel for evaluation, treatment. and disposition. 


( 1) (U) Neither BSCT personnel nor inlerrogation teams have access to medical records of · 
detainees. 1be BSCT acts as medical liaison bctWeen interrogation teams and medical personnel· in order 
to maintain the separation bCtween medical care and intelligence-collection. 


(2) (U) The BSCT will direct requcau for information and issues of med~al concerns brought up 
by interrogation teams to the JTF-GTM~MG organiutional box. From there it will be ro~ to the 
appropriaie medical/ dental personnel for response to BSCT persoMel who will for#ard to originator of 
the inquiry. 


(3) (U) The kind ofinfornwion shared will generally fall imo two categ«ies. The first is th.it of 
physical or medical conditions, or functional limitations, that one is required to consider in order to ensure 
the safety of the detainee and U.S. personnel, e.g., diabetes, heart condition. special diet, or contagious 
conditions. The other category of information shand is Whether medical personn~I were aware of the 
condition. if it had beel1 e\laluated and treated, or if an appointment ia pending to address the concern. · 


( 4) (U) The BSCT will meet on a regular basis with the Director, Joint Medical Group; Director, 
Medical Plans and Operations; OIC, SMO, and other staff from the Detention HOspital and Detainee 
Behavioral Health Service in orde-r to discuss any iUlles related to policies and pi'oceclun:s. 


8. (t1) lntdligem:e Collection with Juveail•. JTF-OTMO does not normally detain Juvenile Enemy 
Combatants, however, in order io <Leal with this possibility, special prc>CO<lum must be established. 
Juveniles arc defined as any person below the age of 16. Gathering intelligence from juveniles will 
requiru~ial preuutions and extra care because juveniles are often more vulnerable with less developed 
coping skills than adults. In order-to ensure proper care for the juvenile detainee, lhe fOllowmg procedures 
will be followed: · 


. a. (U) For any pen<in under the age of t6, a BSCT pers0nnel will be present for the entire time of 
interroption. A medical provider will cvaluare 1M juvenile prior to and after the intCrroptioh. The · 
iirtcrroption plan must be reviewed by the BSCT psychologist. ICE Regional Team Chief, ICE Chief, 
and the JIG Director. · 


c. -- (QlC1) 


(l 


(2) ·(U) Since many juvenile detainees have come from deprived environments. special effort will 
be made 'to ensure their protection, to provide necessary emotional support, and to provlde eduwion as 
available. · · 
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JTF..GTMO-JIO~BSCT 
SUBJECT: BSCT SOP (U) 


(3) (U) Tnn•portatioc and tbe sec~the deta~ will libcilgrrnjilij. izcdiiilliandiiiimliipllemoiiiiieml•~c 
JDOO personnel. - .. - --. . CA)(2J 


9. (U) Ota.er Opendobl Pn>ced11n1. The following procedures apply to the daily BSCT opcqtions. 


a. (U) OPSEC. All operations of the BSCT must conform to guidance set forth in JTF ..QTMO 
General Order Nwnber 2. Specific co115iderations for BSCT personnel are as follows. 


( l) (U) Ensure that classified material (files, papors, photos, disks) &R properly secured in the 
safe de~ignated for BSCT use; at DO time shall classified materials be left unattended in BSCT offices. 


(2) (U) Do not discuss detainee operations or other classified information over unclassified 
phon~_ lines. 


(3) (U//FOUO) Saniti7.C uniforms by placing tape over the name when working in or visiting 
areas where contact with detaioea is possible, in-eluding detainee blocks, intenop.tion buildings. and 
medical facilities. 


(4) (U/lFOUO) Use a courier bag when transporting classified or sensitive documents. Do not 
use oourier bags for transportation of unclassified or prohibitQf materials. 


(S) (U) Do not discuss detainee operations in lrCU where individuals without appropriate 
cle~ or need to know could overhear information . 


. (6) (U) Do not discuas operations, current events, or personal infomiation in the pre.ace of 
detainees. · 


(7) (U) Ensure BSCT offices are locked at the end of lhe day and that the security checklist is 
completed. The last person leaving the building must also comple111 the s~urity checklist for the building 


·and ensure tho- 6-ont door is secured using the combination lock. 


b. (U) Velaicle OperatJons. Ensure the BSCT vehicle is taken to motor pool for reassipmcnt and 
ro\Jtirie maintenance NL T the end of each month. 


c. (U) Supplies, Required office/administrative supplies can be obtained through the ICE Admin 
office. OthBr supplies and equipment can be ordered through ICE Admm office by completing the 
appropriate p~hue order request. 


10. (U) Battle RJaythm. Successful execution of day-to-day mission requirements .requires flexibility, 
self-discipline, and ability to multi-wk and prioritize in all BSCT personnel. There are often competing 
urgencies. Many taskJ are self-dircctcdi many demands aro made with little or no notice while others are 
scheduled in advance. Assessments typically require a series of obac:rvaiions in dift"crent settings and 
hours of research. Many day-to-day ~tivities arc determined by response to requests fix consultation and 
observation; often, rapid response is required. Some commit= meetings and working groups follow 
established schedules while others are pneratcd by the BSCT for specific JJW'POSCS· · 


a. (U) l:tllial ud lcpl nspouibilitia. In additio11 to tho other duties and qualifations dOted in 
this document. it is the raponsibility of ~II BSCT penormel to familiarize themselves with and adhere IO 
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JtF-GTMO-JIG-BSCT 
SUBJECT: BSCT SOP (U) 


the UCMJ. Geneva Conventions, applicable rules of enpsement, local poHcia, as well as professional 
ethics and staildards of psychological practice. All BSCT personnel will be expected to: 


( l) (U) Read and adhere to JTF-GTMO policy 1nemoranda, regulations, and SOPs. 


(2) (U) Immediately RJ>Ort any suspicions of abuse of detainees or miscond11ct by U.S. personnel 
to JIG Director whO is responsible for funher Npottina to JTF Commander. 


(3) (U) Consult with colieagucs and their chain of command regarding any conflicts that may 
arise. between professional requirements and perfOl'IDUCie of their duties. 


b. (U) Referral proceu for COU•ltatlons. Interrogators may request consultation to support 
interrogations or other rcquircmenu by contacting any member of the BSCT. This will most typically 
occur in person at BSCT offices, by telephone. Or by email. 


. e. (U) Committee Membenlllp. BSCT personnel participate in the following committees, working 
groups, and meetings. 


(1) (U) lntmogation Strategy Meeting (ISM, BSCTl ): weekly in the llG conference room. · 


(2) (U) JIG Command and Staff Meeting (BSCT I): weekly in the no conference room. 


(3) (U) JIG pro-ISM (BSCTl/2): weekly in the JIG confemtce room. 


( 4) (U) ICE Coordination Meeting (BSCTl/2): weekly in lhc ICE Conference Room. 


(S) (U) Jl>OO Coordination Meeting (BSCTl/2): weekly in the ICE Conference Room. 


(6) (U) JDOO Company Training (BSCTl/213): Camp America Chapel as convened by JDOO. 


(7) (U) ICEbox Review Committee (BSCTl/213): ICE Coof~ Room; convened by BSCT u 
needed. · 


(8) (U) Libr&J)' Advisory Board (BSCTl/2): Meetings as eonvened by chair. 


(9) (U) Other committees/ roundt.ablesl working groups, as appropriate. 


11. {tJ) Peint of Coatact. The point of contact for this SOP is BS.CT Chief at 


Attachments: 
Annex. A- BSCT Assessment: Guidelines & fonnat (U) 
Ann~ 8 - BSCT Obsei'vation Report: Guidelines & Fonnat (U) 
Annex C - BSCT RiSk Assessment: Guidelines & Format (U) 
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Cedric L. Alexander, PsyD, is the 
new deputy chief of the Rochester 


Alexander 


Police Department 
in Rochester, N .Y. 
As direccor of 
organizational 
development, his 
responsibilities 
include recruit
ment training and 
background inves


tigation. Prior co his appointment, 
Alexander was an instructor and 
Postdoctoral fellow at the University 
of Rochester Medical Center with a 
specialization in police psychology, 
family therapy, group process and 
multiculturalism. 


In 1999, Alexander, a former 
deputy sheriff, combined his academic 
research and field experience and con
tributed to the work "Police Trauma: 
Psychology Aftermath of Civilian 
Combat," which detailed the psycho
logical impact of police work. 


APA's Div. 55 (The American 
Society for the Advancement of 
Pharmacotherapy) has established 


the Patrick H. DeLeon Prize for 
an outstanding student dissertation 
or published paper in either clinical 
psychology or prescription authority 
advocacy. The $500 prize will be 
awarded at the APA annual conven
tion beginning in 2003. 


The award was named after 
Deleon, a former APA president 
and an advisor to Sen. Daniel K. 
Inouye CD- Hawaii). 


New York State Senator Kemp 
Hannon presented Thomas 


Demaria 


Demaria, PhD, 
with the New York 
Seate Senate 
Liberty Award for 
Demaria's creation 
of a special 
bereavement and 
trauma counseling 
center for children 


who lost family members in the 
World Trade Center disaster and for 
extensive services provided co 
schools, community groups, reli
gious organizations and businesses 
traumatized by Sept. 11. 


Dr. Debra Dunivin's new rank was pinned on by 
Sen. Daniel Inouye (left) and her husband 
Russ Newman, PhD, JD, APA's executive direc· 
tor for practice (right). 


Debra Dunivin, PhD, was 
promoted in July from the 
rank of Major to Lieucenant 
Colonel in the U.S. Army. 
T he ceremony took place in 
the office of Sen. Daniel K. 
Inouye CD-H awaii), where 
Dunivin worked as a 
Congressional Science Fellow 
from 1992 to 1994, prior co 
entering the Army when she 
was recruited to participate 
in the Psychopharmacology 
Demonstration Project. 
Dunivin is currently serving 


as deputy director of the department of psychology and director of 
training for the C linical Psychology Residency Program at Walter Reed 
Army Medical Center in Washington, D. C. Other duties include a clin
ical practice in psychopharmacology and consultation to Walter Reed's 
C linical Breast Care Project, conducting research in psycho-oncology 
and celehealth. 


OCTOBER 2002 


Founded in 2000, the liberty 
award is given to individuals who dis
play exceptional heroic or humanitari
an aces on the behalf of New Yorkers. 
Demaria is the administrative director 
of Behavioral Health Services at South 
Nassau Communities Hospital in New 
York. His special ties include marriage 
therapy, behavioral medicine, stress 
management and trauma counseling. 


For 2002-03, Celia B. Fisher, 
PhD, will hold the position of 


bioethicist in resi
dence at Yale 
University. Fisher 
is director of the 
Fordham 
University Center 
for Ethics 
Education. The 


Fisher 
center was created 


in 1999 to encourage scholarly, sci
entific and public practices guided 
by respect for diversity within com
munities and nations. Her research 
topics include how teen-agers and 
parents from different ethnic back
grounds react to racial discrimina
tion and the ability of adults and 
children with cognitive vulnerability 
to consent to treatment. Fisher is 
also professor of applied develop
mental psychology at Fordham 
University. 


G. Frank Lawlis, PhD, a fellow of 
APA's Div. 12 (Society of Clinical 


Lawlis 


Psychology) and 
Div. 38 (Health), 
has been named 
supervisory psy
chologist of 
American Mensa 
in July. He 
replaces Abbie F. 
Salny, EdD. 


LawLs will be responsible for ensur
ing the integrity of American 
Mensa's testing program and evalu
ating new tests that determine 
admission to the organization. 


Lawlis is a research professor at 
the department of rehabilitation, social 
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2005 2006 2007 2008 2009 2010 2011 2012


APA Directors Involved in Matters Described in Report 
Which Gave Them Knowledge Its Statements Were 


False When They Voted to Publish It


Aug. 2005
Jennifer Kelly 


Council 
meeting


Feb. 2006
Nadine 
Kaslow, Susan 
McDaniel, 
Kelly, and 
Louise Douce 
Council 
meeting


Aug. 2006
Kaslow, 
McDaniel, 
Kelly, and 
Douce 
Council 
meeting


Douce 
Board of 
Educational 
Affairs (BEA) 
meeting


Mar. 2007
Kelly 
Board of 
Professional 
Affairs (BPA) 
meeting


Aug.2007
Kaslow, 
McDaniel, 
Kelly, 
and Douce 
Council 
meeting


McDaniel 
Committee for 
Advancement 
of Professional 
Practice (CAPP) 
meeting


Feb. 2008
Kaslow, 
McDaniel, 
Kelly, 
Douce, 
and Diana 
Prescott 
Council 
meeting


Aug. 2008
Kaslow, McDaniel, 
Kelly, Douce, and 
Prescott 
Council meeting


Oct. 2008
Douce 
BEA 
meeting


Feb. 2009
Kaslow, 
McDaniel, Kelly, 
Douce, and 
Prescott 
Council 
meeting


Aug. 2009
Kaslow, McDaniel, 
Kelly, Douce, and 
Prescott  
Council meeting


Feb. 2010
Kaslow and Kelly 
Board meeting


Feb. 2010
Kaslow, McDaniel, 
Kelly, Douce, Prescott, 
and Richard McGraw 
Council meeting


Dec. 2011
Kaslow and Kelly 
Board action


Dec. 2011
Kaslow and Kelly 
Board action


2012
Kaslow, Kelly, and 
McDaniel 
Board action
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2013 20152014 2016


APA Directors Involved in Matters Described in Report 
Which Gave Them Knowledge Its Statements Were 


False When They Voted to Publish It  (Cont.)


Feb. 2013
Kaslow, 


McDaniel, Kelly, 
Douce, Prescott, 


and McGraw 
Council meeting


June 2013
Kaslow, 


McDaniel, Kelly, 
and Douce 


Board meeting


Nov. 2013
Kelly 


Ethics 
Committee 


meeting


Feb. 2014
Kaslow, McDaniel, Kelly, 
Douce, and Prescott 
Board meeting


Kaslow, McDaniel, Kelly, 
Douce, and Prescott 
Board action


Kaslow 
Receiving Reisner letter


Kaslow 
Signing letters to 
Congress


June 2015
Kaslow, McDaniel, 


and Bonnie 
Markham 


Board action


Kaslow, McDaniel, 
Kelly, Douce, and 


Prescott 
Board Report


July 2015
Kaslow, McDaniel, 
Kelly, Douce, 
Prescott, and 
McGraw, 
Board action


Aug. 2015
Kaslow, McDaniel, 
Kelly, Douce, 
Prescott, and 
McGraw 
Council meeting


Apr. 2016
McDaniel, Kelly, 
Prescott, and 
McGraw 
Board action


July/Aug. 2013
Kaslow, 
McDaniel,  
Kelly, Douce, 
Prescott, and 
McGraw 
Council meeting


Jan. 2014
Kaslow 
Board action


Kaslow 
Board action


June-Aug. 2014
Kaslow 
Directing staff to draft 
talking points re: APA 
interrogation policy


Nov. 2014
Kaslow, McDaniel, 
Kelly, Douce, and 
Prescott 
Board action
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PAST APA GOVERNANCE ACTIONS BY 2014/2015 NON-RECUSED1 APA BOARD MEMBERS  
DESCRIBED IN REPORT OF THE INDEPENDENT REVIEW (REPORT(S))


Action 2014-2015  
Non-recused 
Board of 
Directors 
(Board) 
Members 
Involved


GOVERNANCE ACTIONS TAKEN
(Report page references are from July 2, 2015 Report)


Board Members Not Recused: Susan H. McDaniel, PhD; Nadine J. Kaslow, Ph.D.  
(The Two Members of the Special Committee); Jennifer F. Kelly, PhD; Louise A. Douce, PhD; 


Richard M. McGraw, PhD; Diana L. Prescott, PhD; Emily Voelkel, PhD (student)
Voted to publish the report with knowledge it was false  


given the relevant directors’ involvement in underlying matters


20052005


1 Kelly 
 


AUGUST COUNCIL MEETING
Council reviewed and discussed PENS report, passed eleven motions related to PENS report 
including directives for further governance action. (discussed in Report, p. 334, PDF P. 353) 
A true and accurate copy of the APA’s public announcement of adoption of the report can be 
found at
http://www.apa.org/news/press/releases/2005/08/security.aspx. 
August Council Meeting minutes with the 11 motions:  https://tinyurl.com/y45vqx8b; 
2005 APA Council membership roster including Kelly:
https://tinyurl.com/y42h5k6v 


APA statement conflicts with false statement #s 1, 2, 5, 10, 15, 18, 28, 29, 59, 67, 72, 85, 
118, 145; Report Conclusion 1- Key APA officials colluded with DoD officials to have APA issue 
“loose, high-level ethical guidance” that would not  constrain DoD interrogation activities.


20062006


2 Kaslow
McDaniel
Kelly
Douce


FEBRUARY COUNCIL MEETING
Council received New Business Item: “Torture and Cruel, Inhuman, or Degrading Treatment or 
Punishment” (with Kaslow and Douce as signatories). (see Report, p. 355, PDF p. 375) A true 
and correct copy of the resolution can be found at
http://www2.clarku.edu/peacepsychology/2006ResolutionTorture.html. 
Council New Business Form with signatures:
https://tinyurl.com/y42mfmg4
2006 APA Council membership roster:
https://tinyurl.com/y2t727mg 


Council’s open work on new business item conflicts with false statements #s 6, 10, 51, 66; 
Report Conclusion 2- APA officials engaged in “a pattern of secret collaboration with DoD 
officials” in an “undisclosed joint venture”  to prevent APA from passing resolutions that would 
prevent psychologists from participating in interrogations.


3 Kaslow
McDaniel
Kelly
Douce


AUGUST COUNCIL MEETING
Presentation by Army Surgeon General Kevin Kiley regarding psychologists’ involvement 
in military interrogations. APA Critic Steven Reisner provided response. Olivia Moorehead-
Slaughter, chair of PENS Task Force addressed Council. (Report, p. 380, PDF p.400)(A true and 
correct copy of the APA’s public announcement of the Kiley-Reisner presentations can be found 
at http://www.apa.org/news/press/releases/2006/08/no-torture.aspx.


APA announcement conflicts with false statement #s 39, 169; Conclusion 2.


Discussed, amended, and adopted new business item previously submitted at February Council 
meeting: “Resolution Against Torture and Other Cruel, Inhuman, and Degrading Treatment or 
Punishment.” (Report, p. 380, PDF p. 400) A true and correct copy of the Council adopted 
resolution can be found at http://www.apa.org/about/policy/torture.pdf.


Council’s open work on item conflicts with false statement #s 6, 10, 51, 66, 165-9;  
Conclusion 2.


1 “Board members who had involvement with any of the significant events investigated, regardless of any level of culpability, were recused from 
deliberations and decisions related to the IR Report. This was done to avoid any real or perceived conflict of interest with regard to the Board’s actions.” 
See: https://www.apa.org/independent-review/recommended-actions
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20072007


4 Douce MARCH 23-25, BOARD OF EDUCATIONAL AFFAIRS (BEA) MEETING 
BEA (with Douce as a member) requested that proposed resolution --“Reaffirmation of the 
American Psychological Association Position Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment and Its Application to Individuals Defined in the United 
States Code as ‘Enemy Combatants’” (Reaffirmation Resolution)—be further developed, to 
include additional information from military psychologists. (Report, pp. 409-410, PDF pp.429-
430) (BEA memo in binder 2, p. 825, dated April 16, 2007) http://www.apa.org/independent-
review/binder-2.pdf. 
2007 BEA roster: https://tinyurl.com/y45zokpl 


BEA/Douce request for additional information from military psychologists conflicts with false 
statements #s 6, 10, 51, 66; Conclusion 2.


5 Kelly MARCH 23-25, BOARD OF PROFESSIONAL AFFAIRS (BPA) MEETING
BPA (with Kelly as Chair) recommended to the Board that proposed Reaffirmation Resolution 
be withdrawn and/or rejected. (Report, p. 410, PDF p.430) (BPA memo in binder 2, pp. 826-
827) http://www.apa.org/independent-review/binder-2.pdf. 
2007 BPA roster including Kelly: https://tinyurl.com/y45zokpl 


BPA/Kelly rejection of resolution conflicts with false statements #s 6, 10, 51, 66, 187; 
Conclusion 2.


6 Kaslow
McDaniel
Kelly
Douce


AUGUST COUNCIL MEETING
Board delayed Council agenda item on psychologists and national security so Council members 
could attend Board-funded Mini-Convention: “Ethics and Interrogations, Confronting the 
Challenge.” http://www.apa.org/news/press/statements/ethics-brochure.pdf.  (Douce was 
Council representative from APA Division 17, a Mini-Convention sponsor.) (Report, p. 422, PDF 
p.442); 
2007 Council of Representatives roster:
https://tinyurl.com/y39obu7y 


Information and open discussions of Mini-Convention conflict with false statements #s 6, 10, 
51, 66, 187; Conclusion 2.


Following involvement in Mini-Convention, Council received Board’s substitute Reaffirmation 
Resolution, “Reaffirmation of the American Psychological Association Position Against Torture 
and Other Cruel, Inhuman, or Degrading Treatment or Punishment and Its Application to 
Individuals Defined in the United States Code as ‘Enemy Combatants.’” (Report, p. 426 
fn 2019, PDF p.446) The resolution ultimately approved (including specific prohibited 
interrogation techniques) was a co-creation of the Divisions of Social Justice with consultation 
form the Ethics Committee plus two amendments made on the floor of Council. 
Transcript of Council discussion: https://tinyurl.com/yxcknght
A true and accurate copy of APA Council’s adopted resolution can be found at
http://www.apa.org/about/policy/torture.aspx.


Discussion, deliberation, and debate by Council conflict with false statements #s 6, 10, 51, 66, 
187; Conclusion 2.


20082008


7 McDaniel OCTOBER 24-26, COMMITTEE FOR THE ADVANCEMENT OF PROFESSIONAL PRACTICE 
(CAPP) MEETING
CAPP (McDaniel member) does not support any of proposed changes to ethical standard 1.02 
out of concern regarding “unintended consequences.”  A true and correct copy of the CAPP 
memo can be found at http://www.apa.org/ethics/code/august09-council-item.pdf, PDF p. 
31. (CAPP memo is contained in August 2009 Council agenda item; discussed in Report, p. 
460, PDF p. 480) 2008 CAPP Roster that includes McDaniel:
https://tinyurl.com/y29n57hm 


CAPP/McDaniel opposition to revising standard 1.02 conflicts with false statement #s 6, 10, 
51, 66, 208, 209, 212, 214; Conclusion 2.
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8 Kaslow
McDaniel
Kelly
Douce
Prescott


FEBRUARY COUNCIL MEETING
Council discussed and amended the 2007 Reaffirmation Resolution (Report, p. 427, PDF p. 
447) A true and correct copy of APA Council’s amended resolution can be found at http://www.
apa.org/about/policy/torture.aspx. 
2008 Council of Representatives roster:
https://tinyurl.com/y5rbtwpk 


Council deliberation on resolution conflicts with false statements #s 6, 10, 51, 66, 187; 
Conclusion 2.


9 Kaslow
McDaniel
Kelly
Douce
Prescott


AUGUST COUNCIL MEETING
Council received new business item regarding Ethical Standard 1.02 (with McDaniel and 
Douce as signatories and Kelly as a “Mover” of the item). A true and correct copy of the APA 
Council new business item with signatures can be found at https://www.apa.org/ethics/code/
august09-council-item.pdf.


APA statement conflicts with false statement #s 6, 10, 51, 66, 208, 209, 212, 213, 214; 
Conclusion 2.


10 Douce OCTOBER 24-26 BOARD OF EDUCATIONAL AFFAIRS (BEA) MEETING 
BEA (with Douce as Chair-elect) recommends against revising ethical standard 1.02. (Report 
pp. 450-461, PDF pp. 470-481) A true and correct copy of the BEA memo can be found 
at http://www.apa.org/ethics/code/august09-council-item.pdf, PDF p. 28, memo dated 
November 10. 
BEA roster which includes Douce:
https://tinyurl.com/y25pkklo 


BEA/Douce opposition to revising standard 1.02 conflicts with false statement #s 6, 10, 51, 
66, 208, 209, 212, 213, 214; Conclusion 2.


20092009


11 Kaslow
McDaniel
Kelly
Douce
Prescott


FEBRUARY COUNCIL MEETING
Council adopted member petition resolution as APA policy, received the advisory group report, 
and gave title to new policy “Psychologists and Unlawful Detention Settings with a Focus 
on National Security.” (Report, p. 448, PDF p.468)   A true and correct copy of APA’s public 
announcement of Council’s adoption of the member petition resolution can be found at 
https://www.apa.org/monitor/2009/04/vision-apa.aspx 
2009 Council of Representatives roster:
https://tinyurl.com/y34yfz93 


Council deliberations on resolution conflicts with false statements
 #s 6, 10, 51, 66, 206, 207; Conclusion 2.


12 Kaslow
McDaniel
Kelly
Douce
Prescott


AUGUST COUNCIL MEETING
Council directed Ethics Committee to propose language to amend Ethical Standard 1.02. 
(Report, p. 460, PDF p. 480)  A true and correct copy of APA’s public announcement of 
Council’s directive can be found at  https://www.apa.org/news/press/releases/2009/08/
ethical-standard.aspx


Council directive conflicts with false statements #s 6, 10, 51, 66, 208, 209, 212, 213, 214; 
Conclusion 2.


Board was provided complete history of thorough and lengthy review of Ethics Committee at the 
request of Council in 2005 leading to the revision process undertaken in 2009 via the Council 
item. A true and accurate copy of the business item sent and passed by Council can be found 
at
https://www.apa.org/ethics/code/august09-council-item.pdf. (See especially Exhibit 2, pp. 
53-64, PDF pp. 11-22.)


History and review of Ethics Committee conflicts with false statements #s 6, 10, 51, 66, 208, 
209, 212, 213, 214; Conclusion 2.
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20102010


13 Kaslow
Kelly


FEBRUARY BOARD MEETING
Discussed and recommended that Council approve amendments to the Ethical Principles 
of Psychologists and Code of Conduct (2002) A true and correct copy of the Board meeting 
minutes can be found at http://www.apa.org/about/governance/board/10-february-minutes.
aspx.


Board discussion and approval of amendments to ethics code conflicts with false statements 
#s 6, 10, 51, 66, 208, 209, 212, 213, 214; Conclusion 2.


14 Kaslow
Kelly
McDaniel
Douce
McGraw
Prescott


FEBRUARY COUNCIL MEETING
Discussed and approved amendments to the Ethical Principles of Psychologists and Code of 
Conduct (2002) (Report, p. 460, PDF p. 480) A true and correct copy of the Council meeting 
minutes can be found at http://www.apa.org/about/governance/council/10feb-crminutes.
aspx. 
2010 Council of Representatives roster:
https://tinyurl.com/y49thtsy 


Council discussion and approval conflicts with false statements #s 6, 10, 51, 66, 208, 209, 
212, 213, 214; Conclusion 2.


20112011


15 Kaslow
Kelly


DECEMBER BOARD ACTION
Responds to correspondence from “Psychologists for an Ethical APA,” regarding inter alia 
request to rescind PENS report and to investigate the Ethics Office. A true and accurate copy of 
the letter can be found at http://www.apa.org/news/press/statements/ethical-psychologist.
pdf. A true and correct copy of the 2011 Board membership roster can be found at http://www.
apa.org/pubs/info/reports/2011-report.pdf.


Board response conflicts with false statements #s 6, 10, 51, 66, 152, 153, 208, 209, 212, 
213, 214; Conclusion 2.


16 Kaslow
Kelly


DECEMBER BOARD ACTION
Received member-initiated proposal to reconcile all APA policies on interrogation and national 
security. A true and correct copy of the member-initiated report sent to the Board can be found 
at https://www.apa.org/about/policy/psychologists-national-security.pdf. (see “Brief History” 
on p.4). A true and correct copy of the Board meeting minutes with Kaslow and Kelly listed as 
“Present” can be found at
http://www.apa.org/about/governance/board/11-december-minutes.aspx.


Board support for member-initiated proposal conflicts with false statements #s 6, 10, 51, 66; 
Conclusion 2.


20122012


17 Kaslow
McDaniel
Kelly


BOARD ACTION
Board encourages two groups of APA members “to combine efforts and develop a joint task 
force to pursue their shared vision of a constructive remedy – a unified, comprehensive, and 
consistent APA policy related to torture, ethics, detainee welfare, and interrogation.”  A true and 
correct copy of the member-initiated report sent to the Board can be found at https://www.
apa.org/about/policy/psychologists-national-security.pdf. (see “Brief History” on p.4)


Board support for member-initiated proposal conflicts with false statements #s 6, 10, 51, 66; 
Conclusion 2.
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20132013


18 Kaslow
McDaniel
Kelly
Douce
McGraw
Prescot


FEBRUARY COUNCIL MEETING
Council refers new business item “Reconciliation of Policies Related to Psychologists’ Work 
in National Security Settings” to governance groups for review. A true and correct copy of the 
Council meeting minutes can be found at http://www.apa.org/about/governance/council/
minutes-winter-2013.pdf. (2013 Council roster contained in Roll Call Vote in Attachment to the 
Minutes)


Council work on and referral of item conflict with false statements #s 6, 10, 51, 66;  
Conclusion 2.


19 Kaslow
McDaniel
Kelly
Douce


JUNE BOARD MEETING
Board recommends that Council rescind the PENS Report and 2007 and 2008 Council 
policies, and adopt “Policy Related to Psychologists’ Work in National Security Settings and 
Reaffirmation of the APA Position Against Torture and Other Cruel, Inhuman, or Degrading 
Treatment or Punishment.” A true and correct copy of the Board meeting minutes can be found 
at http://www.apa.org/about/governance/board/13-june-minutes.pdf.


Board work on the policy conflicts with false statement #s 6, 10, 51, 66; Conclusion 2.


20 Kaslow
McDaniel
Kelly
Douce
McGraw
Prescot


JULY-AUGUST COUNCIL MEETING
Council rescinds PENS Report and 2007 and 2008 Council policies, and adopted “Policy 
Related to Psychologists’ Work in National Security Settings and Reaffirmation of the APA 
Position Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment.” 
(Report pp. 462-463, PDF pp. 482-483) A true and correct copy of the Council meeting 
minutes can be found at http://www.apa.org/about/governance/council/minutes-
summer-2013.pdf.


Council work and vote to rescind conflict with false statement #s 6, 10, 51, 66; Conclusion 2.


21 Kelly NOVEMBER 8-10 ETHICS COMMITTEE MEETING
Committee briefed on decision to close the Leso matter by the committee chair and 
investigator. Kelly attends briefing as Board liaison. 
2013 Annual Ethics Committee Report: 
https://tinyurl.com/yyzsmujv 


(See also, Behnke Affidavit re: Kelly’s role as liaison and Bow Affidavit re: briefing)


Briefing information received by Kelly conflicts with false statements #s 11, 66; Report 
Conclusion 3- Ethics complaints were handled in an “improper fashion by APA in an attempt to 
protect [national security] psychologists from censure.”


20142014


22 Kaslow JANUARY BOARD ACTION
Kaslow, APA president, sent email to APA staff: “My goals/Limit the interrogation/Limit the 
torture.” (January 17); 
Kaslow Email to Behnke/Garrison:
https://tinyurl.com/y6ldhyde 


Kaslow statement/goals conflict with false statement #4 that Independent Review would “ go 
where the evidence would lead…” showing preconceived narrative.


23 Kaslow JANUARY BOARD ACTION 
Kaslow, APA president, and APA CEO Anderson sign “APA Board of Directors and Ethics 
Committee Communiqué to the APA Council of Representatives in the matter of John Leso, PhD.” 
A true and correct copy of the Communique can be found at http://www.apa.org/ethics/leso-
communique.aspx. (January 23) 
Council members responded to Kaslow/Anderson communiqué by asking Kaslow to place Leso 
matter on February Council agenda.
January/February emails to Kaslow:
https://tinyurl.com/y6tlrubp 


Communiqué conflicts with false statements #s 11, 66; Conclusion 3.
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24 Kaslow
McDaniel
Kelly
Douce
Prescott


FEBRUARY BOARD MEETING
Board received two briefings on the closing of the Leso matter from the immediate past Ethics 
Committee Chair James N. Bow and director and deputy director of Ethics Office. (Report, p. 
519, PDF p. 540) Kelly as Board Liaison to Ethics Committee helps organize briefings. A true 
and correct copy of the Board meeting minutes can be found at http://www.apa.org/about/
governance/board/14-february-minutes.pdf.  
2014 Annual Ethics Committee Report:
https://tinyurl.com/yytmxo45 


(See also, Behnke Affidavit re: Kelly’s role as liaison)


Briefing information received by Board conflicts with false statements #s 11, 66; Conclusion 3.


25 Kaslow
McDaniel
Kelly
Douce
Prescott


FEBRUARY BOARD ACTION
Board released statement on the “No Cause for Action” decision re: the Leso matter. (Report, 
p. 519, PDF p. 540) (February 20) A true and correct copy of the statement can be found at 
http://www.apa.org/news/press/statements/leso-ethics-complaint.pdf.  
A true and correct copy of the 2014 APA Annual Report with members of the Board identified 
can be found at https://www.apa.org/about/governance/bdcmte/2014-report.pdf.


Board statement conflicts with false statements #s 11, 66; Conclusion 3.


26 Kaslow APA critic Steven Reisner wrote Kaslow, APA president, on behalf of Psychologists for Social 
Responsibility, with a copy of the letter to the Board, regarding the closing of the Leso matter, 
“since you are now representing the Board in this matter.” (February 28)
Reisner February 28 Email to Kaslow:
https://tinyurl.com/y5kqaxqu 


Kaslow/ Board statement conflicts with false statements #s 11, 66; Conclusion 3.


27 Kaslow Kaslow, APA president, and CEO Anderson signed nine letters, to federal and congressional 
officials regarding APA’s policy related to detainee welfare and the role of psychologists in 
national security settings. (February 26) (Report p. 463, PDF p. 483) A true and correct copy of 
the letter can be found at http://www.apa.org/news/press/statements/torture-ethics-defense-
secretary.pdf. (with press release re: the 9 letters) A true and correct copy of the press release 
can be found at http://www.apa.org/news/press/releases/2014/03/detainee-welfare.aspx.


APA statement “reiterating APA’s strict prohibition against psychologist involvement in torture or 
other types of inhumane treatment of national security detainees and informing them of recent 
modifications to the association’s longstanding policy related to psychologists’ involvement in 
national security settings….[and which] unifies into a single document prior APA policies dating 
back to 1986 related to detainee welfare and interrogation” (emphasis added) conflicts with 
false statements #s 1, 2,  15,  59,  72,  145; Conclusion 1.


28 Kaslow Kaslow, as APA president, directed APA staff to draft talking points and correspondence 
regarding APA’s interrogation policy/Leso matter (e.g., June 29; July 6-7; July 31-Aug.1);
Link to emails from Kaslow to Behnke re: drafting:
https://tinyurl.com/y59esnt9 


Talking points conflict with false statements #s 11, 66; Conclusion 3.


29 Kaslow
McDaniel
Kelly
Douce
Prescott


NOVEMBER BOARD ACTION
Board adopted a resolution to review claims in New York Times’s reporter James Risen’s book 
Pay Any Price. (Report, p. 1, PDF p.16) (November 12, revised November 28) and Board named 
Anderson, Kaslow, and McDaniel to a “special committee” for review. Hoffman hired. Anderson 
recused and replaced by Markham. A true and correct copy of the resolution can be found 
at http://www.apa.org/about/governance/board/independent-review.aspx. (Markham was 
later recused in June/ July 2015, leaving. Kaslow and McDaniel as sole members of Special 
Committee.) 
Board 1/22.2016 response to Division 19 for criterion used to determine Markham recusal. 
(see fn #23): 
https://tinyurl.com/y49q85kd 


Board/Kaslow aware of the specific charge to Hoffman and then the expanded scope of the 
Independent Review that was never disclosed.
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20152015


30 Kaslow
McDaniel
Markham


JUNE BOARD ACTION
Board-appointed Special Committee receives Report (Hoffman includes Markham as recipient 
in his cover letter to Special Committee although Markham no longer a member of special 
committee.) A true and correct copy of the cover letter can be found at http://www.apa.org/
independent-review/APA-FINAL-Report-7.2.15.pdf.


In light of Board member involvement in preceding events described above, Board aware that 
Report’s conclusions are false.


31 Kaslow
McDaniel
Kelly
Douce
Prescott


Board gave Report (June 28) to APA critics Reisner and Soldz under promise of confidentiality 
prior to informing Council that Report is complete. See video of Soldz’s presentation with 
admission on Aug. 10, 2015 at https://www.youtube.com/watch?v=i9u1EOgeEqw. A true and 
correct copy of the Board’s meeting minutes can be found at https://www.apa.org/about/
governance/board/15-february-minutes.pdf.


Publication to critics shows special role and reliance upon them in the investigation leading to 
a preconceived narrative in the Report.


32 Kaslow
McDaniel
Kelly
Douce
McGraw
Prescott


JULY BOARD ACTION
Board provided Hoffman Report to Council. (July 8). 
Raben 7/8/2015 emails to Council:
https://tinyurl.com/y2smrv34 


Board published Hoffman report on APA website. A true and correct copy of the Report can be 
found at https://www.apa.org/independent-review/revised-report.pdf


Publication to Council and beyond despite knowing information and conclusions contained in it 
are false.


33 Kaslow
McDaniel
Kelly
Douce
McGraw
Prescott


AUGUST COUNCIL MEETING
Council votes to prohibit psychologists from participating in national security interrogations.   
A true and correct copy of APA’s public announcement of Council’s vote can be found at
http://www.apa.org/news/press/releases/2015/08/psychologist-interrogations.aspx. A true 
and correct copy of the 2015 Board membership roster including can be found at http://www.
apa.org/pubs/info/reports/2015-report.pdf.
Council acts based on Report’s information and conclusions Board knows to be false.


20162016


34 McDaniel
Kelly
McGraw
Prescott


APRIL BOARD ACTION
Board rehires Hoffman to produce a supplemental report. A true and accurate copy of APA’s 
public announcement rehiring Hoffman can be found at http://www.apa.org/news/press/
releases/2016/04/independent-review.aspx. A true and accurate copy of the Board meeting 
minute to rehire Hoffman can be found at 
https://www.apa.org/about/governance/board/16-february-minutes.pdf.  
A true and accurate copy of the 2016 Board membership roster including can 
be found at http://ar2016.apa.org/board-council/.


Knowing there are errors in the Report, Board rehires Hoffman to prepare a 
supplement despite conflict of interest with him reviewing his own work.
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EXHIBIT C-1


SUPERIOR COURT OF THE DISTRICT OF COLfil'IBIA 
Civil Dlvisfon 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF BARRY ANTON IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM JN OPPOSITTON TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of Washington ) 
) ss: 


Cowity of Pierre ) 


L l, Barry Anton, having b-..<>en first duly cautioned and sworn, state the following based 
upon personal knowledg.e: 


2. T was President-elect of the American Psychological Association (APA) when the 
Board of Directors hired Mr. David Hoffman and Sidley Austin LLP to conduct the 
Independent Review, and I was President during the maJority of time the review was 
being conducted. The original purpose of the review was to carefully consider the 
allegations in James Risen's book, "Pay Any Price: Greed. Power and Endless War.," 
which alleges that APA colluded with the Bush administration, the CIA and the U.S. 
military to support torture during the war on terror and to ascertain the Lruth and factual 
accuracy of those allegations. There was no pending Litigation threatened or other 
legislative threats of action related to these allegations. 


3. Plaintiffs have neither asked me to disclose any infonnation l obtained which could 
be considered privileged or confidential. I was recused from mt1cb of the deliberations 
surrounding the Report of the lndependenl Review (hereinafter "Repon") and all 
information contained in this affidavit is appropriately shared with tbe Court. T rotated off 
the Board of Directors at the end of2016. 
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4. Upon reading the Report, I was surprised to find that the scope of the review had 
expanded beyond the Board;s originally stated purpose aao into such. areas as questioning 
the appropriateness and thoroughness of APA ethics case adjudicalioa and investigating 
the conduct of individuals involved in years of AP A anti-torture policy development No 
one, including the A.PA General Counsel, outside counsel for APA, Mr. l:loffman or the 
Special Committee appointed by the Board to oversee the review, informed me that the 
scope of the review had been broadened beyond the Board's November 2014 charge, 
even whenI was interviewed as a witness during the review. 


5. During the appointment of Board members lo the Special CommHtee, assisted by 
AP A's outside counsel, to my knowledge Board members were never asked to disclose 
any involvement in past events related to the subject of the independent review, such as 
participation in governance activities related to adoption of the Psychological Ethics in 
National Sect1rity (PENS) guidelines or post-PENS APA policy development. Neither I 
nor other Board members, to my knowledge, were infom1ed that Dr. Nadine Kaslow, 
chosen to chair the Special Committee, had been involved in a Marci12014 mediation to 
settle a patient's claims related to a sexual-boundary violation and l1ad drafted a letter 
resigning as AY A President to use in the event that this matter became public. 


6. As soon as the Report was made public, I began to hear from people who believed 
there were inaccuracies in the Report. This included individuals who were named in the 
Report who brought to APA's attention relevant interr-ogation policies in place at the time 
of the PENS Task Force that contradicted the conclusions of the Report bm were not 
included or analyzed in the Report. APA's outside counsel, Mr. David Ogden, 
acknowledged this contradiction and, upon his advice the Board, set aside $200,000 to re
hire Mr. Hoffman to review the Report in light of these additional policies and prepare a 
supplemental report by June 8, 2016. As of the end of my term as President, December 
31, 20 l6, no supplemental report had yet been produced. 


7. While l was still in my term <IS President, the Board of Directors was jnformed that a 
group of individuals named in the Report (now the plaintiffs in this lawsuit) had retained 
couru;el and began discussions with APA's legal counsel i.n an effort to resolve issues an.d 
correct the record without Titigation. I was neither informed about nor consulted 
regarding the substance of these discussions and was never provided with any material to 
evaluate related to these discussions. 


8_ On August 18, 2016, r attended a meeting between former APA Presidents and a 
m:nnber of Board of Director members to discuss issues related to tho Independent 
Review and the resulting Report. At the meeting, some members of the Board 
acknowledged lhat, among other lh.ings, the Report oontained many inaccuracies and 
there were missteps by APA in follow-up actions once the Report was received. Attached 
hereto as Exhibit A is a true and correct copy of the notes of the meeting from a fonuer 
AP A President participant in this meeting. l have reviewed these. notes and they are 
consistent with my recollection of the meeting. 


9. With regard to the Report's findings in relation to me, there are several inaccuracies. 
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The Report inaccurately indicates that I acted to defeat the 2008 APA petition resolution 
to ban psycf1ologists • involvement in interrogations by the inclusion of pro-con 
statements (pp. 429-449). In actuality, I supported the petition resolution and would have 
infonned Mr. Hoffinan of this had he asked me about my participation in this activity. In 
my July 2015 statement to the AJ!A Counsel of Representatives included as part of 
AP A's online posting of "Responses from. those Mentioned in the Independent Report", I 
fully refuted Mr. Hoffman's characterization of my role. A true and correct copy of my 
statement can be found published by the APA onUne at hllp.l/www.wa.org/inde@ndtml
rcvicw/rcsponses.aspx. The Report was never corrected with regard to this inaccurate 
information, not even when a revised version was republished on September 4, 2015. 


10. The Report indicates that l was on the selection committee for the PENS Task Force, 
serving as a non-voting Board liaison. 1n actuality, it is the President who selected the 
members of the task force, while the selection committee only recommended possible 
members. I WdS the most junior member of the selection committee and, as the Report 
states, 1 was invo.lved substantially less than the others. fn fact, with over I 000 nominees, 
I had little say in the selection of t.he iask force members and was acquainted wjth very 
few oftftem. 


11. At lhe lime of my interview with Mr. Hoffman, 1 questioned the accuracy of Dr. 
Arrigo's notes as she was not supposed to take extemporaneous notes. There was an 
agreement made by PENS task force members, at the time of the PENS task force, to not 
take notes e"'1emporaneously. As I was sitting right next to Dr. Arrigo during the entire 
PENS task force, I believe her notes were more likely constructed after the fact due to 
this prohibition. Mr. Hoffman simply shrugged off my statement in direct contrast to his 
findings and statements regarding the credibility of Dr. Arrigo and reliance on her claims. 


12. Finally, I was shocked most recently to learn that the Report was now being 
characterized as an opinion. 1t was never purported or represented to me to be anything 
other than a clear and definitive factual investigation of the events in question. Lt was not 
intended to promote further debate but instead to settle a long-standing and private feud 
within the APA, which became public only th.rough the false allegations in the Risen 
book.. As has been stated publicly, Mr. Risen never even gave APA or those mentio.ned 
in the book an opportunity to deny the allegations he was making. What was a private 
internal APA matter became public solely through the repeated attacks of a few APA 
members and their work with Mr. Risen. 


J declare under penalty of perjury tbatihe foregoing js true and correct. 


~ s. /:l~ 
BanyA:5 
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Sworn and subscribed to before a notary public in the State of Washington, lhis 


J!±. day of November 2018. 


---- -- -- -
JODI L VEITENHAN S 


Notary Public 
State of Wastilngton 


My Appointment El<pires 
Jul JO, 2022 


....Jtx4, £ UaZP 111.fat1VJ-1<J 
Notary Public 
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Exhibit A 


Subject:[DIV42BD] Meeting with Former President and the Board of Directors 
Date:Thu, 18 Aug io16 23:25:49 +Oddo 
From:Resnick, Robert <rresnick@RMC.EDU> 


Reply-To:Division 42 (Independent Practice) Board of Directors 
<DIV42BD@LISTS.APA.ORG> 


To:DIV42BD@LISTS.APA.ORG 


The following it accurate to the best of my knowledge and belief: 


On Saturday, 13 August 2016, at 9AM at the request of some former APA Presidents, a 
meeting was convened with several former presidents and a subset of the Board of 
Directors( BOD) along with some staffers. To the best of my recollection, the former 
presidents included Pat Deleon, James Bray, Norm Ables, Dorothy Cantor, Gerry 
Koocher, Ron Levant, Nadine Kaslow, myself, and perhaps, others. From the Board of 
Directors was Susan McDaniels, Barry Anton, Jennifer Kelly, Bonnie Markham, and 
perhaps, others. Several staffers were present but did not speak and, some appeared to 
be taking notes and, as far as I know, the meeting was not recorded. 


Ors. Deleon, Bray and Resnick and others voiced concern ;:ind were critical of the way 
the BOD handled the Hoffman Report and their "rush to judgement" that left some APA 
members, "executive" staff and former presidents hanging in the wind with no recourse 
while APA proffered apologies: 


From the Former Presidents: 


• Before releasing the report the Board permitted Riesner and Soldz (not an APA 
member at the time) private access to the Hoffman Report even though it was known 
that both had collaborated with Risen of the NYT in his attacks on APA and some of its 
members, 


• Reisner and Soldz continued to make inappropriate demands concerning former 
presidents including expulsion, governance bans, redacting awards- none of which are 
permitted by APA by-laws. The BOD never made in clear that such demands were not 
permitt-ed by ass-odation bylaws and· rules. 


• Asking those targeted ln the report to cooperate and discouraged them from 
obtaining counsel in advance 


• Proml'ses of early access and opportunity to respond to the report of those memb'ers 
aligned was promised but never came to fruition. 
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. 


• By remaining silent, the BOD gave tacit agreement to the conclusions not of the 
Hoffman Report. 


From the Board of Directors: 


•Several board members admitted that their actions were impulsive and not thought 
through and should have been more forthcoming about details. 


•Then President Kasi ow said she had written and re-written a resignation letter from 
APA several times (though it was never tendered). 


•The board acknowledged that the report contains many inaccuracies. 


• They seemed to acknowledge there was no evidence that APA officers colluded with 
the government. 


•There was acknowledgement that while former presidents were repeatedly and 
erroneously accused supporting or suborning torture and seeking to weaken the ethics 
code, the BOD never attempted to correct those impressions and emained silent. 


• Those who named in the report have had no meaningful opportunity to correct or 
respond to those allegations. 


It was my clear impression that the BOD greatest concern was about fall out and 
possible litigation and that precipitated a duck-and-cover mentality. Further, it appears 
that the BOD has dug itself into a deep hole with frequent mea culpa. The last bullet 
point from the former presidents, I believe, contributed to 42's concerns about 
transparency. 


Click on this link to unsubscribe from lhfs list UNSUilSCRlBE 


An email will automaticatly open with "Unsubscrilre" in the sub'ject area Just Send the 
message, as is, to unsabscribe from this list. 
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EXHIBIT C-2


SUPERIOR COURl' OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPllEN BEIINKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


Judge Hiram E. Puig-Lugo 


DAVID HOFFM..4..N, el. al., 


Defendants 


AFFIDAVI"f 01<" LOUIE MORGAN BANKS IN SUPPOR"£ OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTl-SLAPP ACT 


State of North Carolina ) 
) ss: 


County of Moore ) 


1. I, Louie Morgan Banks, Ill. having been first duly cautioned and sv,,om. state the following 
based upon pcraonal knowledge: 


2. l was first contacted by email by Dr. Nadine Kaslow, the President of the American 
Psychological Association (hereinafter "APA") on December 12, 2014, and asked to assist Mr. 
David Hoffman of the law fmn Sidley Austin LLP io his review of the allegatioos 1nade by 
James Risen that" APA colluded \vith the Bush Ad1ninistration after 9/11 to pr01note, support, or 
facilitate the use of enhanced interrogation techniques by the CIA and the Defense Department in 
the global war on terror." Attached to the email was a letter signed by Mr. lioffman requesting 
n1y assistance in his review. On Dcccn1bcr 31, 2014, I emailed Mr. Hofftnan and stated l would 
help in any v•ay I CO\dd. l was interviewed by Mr. Hoffman and Yasir Latifi in my home in 
North Carolina on May 21, 2015. Following the interview, 1 exchanged several emails with Mr. 
Latifi and Mr. Hoffman, and I was intervie\ved by phone on June 19, 2015 by Mr. Latifi. 


3. I retired from the Anny in 2011 but during the time period recounted in the Report of the 
Independent Reviev.· to APA (hereinafter "Report"), my position was Director of Psychological 
Applications for the United States Army's Speeial Operations Command (hereinafter 
"USASCX:"). In that position l provided ethical as well as technical oversight for USASOC 
Psychologists. I was an Anny psychologist trained as a Survival Evasion Resistance and Escape 
(hereinafter "SERE'') psychologist and as such provided consult.ativc support and technical 
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oversight to USASOC psychologists directly illvolved in SERE training. I also provided support 
and technical a~sistance to non-USASOC SERE psychologists. Additionally, I functioned as a 
consultant to those psychologists assigned to Behavioral Science Consultation Teams 
(hereinafter "BSCTs"). 


4. My title and role have been misstated a number of times in the Report, giving rise to the 
inoorrect inference that 1 was in a position to speak on behalf of or make policy for the Army or 
the Department of Defense (hereinafter "DoD"), which I was not authorized to do. For example, 
the Report (pp. 12, 215, 225-6, 235) inaccurately describes me as: "the chief ofpsyehological 
operations for the U.S. Army Special Operations Command ru1d the head of the Army SERE 
Training program at Ft Bragg:" "psychology leader of the SERE school at ft. Bragg;" "Army's 
Command Psychologist and Chief of the Psychological Applications Directorate in the Special 
Opentions Command. and who helped run the Anny's SERE school located in Ft. Bragg. NC;~ 
and "the [U.S. Army Special Operations] Command psychologist with policy oversight for 
behavioral science consultation team support for all Spe.cial Operations Command in st1ppon of 
national security isst1es." My position was totally distinct from the position of Senior DoD SERE 
Psychologist at the Joint Personnel Recovery Agency, the agency responsible for all joint 
personnel recovery a1.-1ivities on behalf of the Secretary of Defense. including training at the 
SERE schools. Curiously, Mr. Hoffman made the exact same mistake in 1ny title as a journalist 
on whom he relied made in her articles about n1y actions. 


5. The Report (e.g., pp. 264-5) additionally misstates that, while a member of the Psychological 
Ethics in National Security (hereinafter "PENS") Task f'orce and during my V.'ork with APA 
post-PENS, I was an official representative of the DoD and had tbe authority to set DoD policy. 
Neither of these ~1a1ements is accurate and both demonstrate an ignorance of the \Vorkings of the 
DoD. As a mid-level employee of the Department of Defense, l was never in a position to 
formulate OoD or niilitary policy. Although l participated in the drafting and reconmiending of 
policies, I did not have decision-making authority to set DoD policy. 1 was expected to execute 
policies and directives issued by my superior, comman.ding officers. Also, l was not in a position 
to officially speak to the media or the general public on behalf of the DoD or U.S. government; 
thO£c activities require official designation. To the extent that l would publicly refer to existing 
policy, it was only as a conduit for stating or explaining what is the policy. Even speaking 
publicly about n1y work duties required pennission. 


6. My specific work with the PENS Task l'orce to create guidelines for psychologists involved 
in interrogations was as a subject matter expert in the psychology of interrogations. At no point 
during my work with the APA task force Wa.<l I given any additional authority to speak for the 
DoD or to make DoD policy. My attendance at the task fotce meeting was as an independent, 
individ1llll psychologist. I v•as there on my own volition, not on behalf of the Army, Wa.<l dressed 
in civilian clothes, and I was not eon1pensated for my work on the task force. I explained all of 
this to Mr. Hoffman during my inteiview and communicated it to him in emails as well. 


7. The Report (pp.37, 396) mischaracterizes me as deleting email communications, destroying 
records, and attempting to conceal the fact that I Wa.<l collaborating with the Director of the APA 
Ethics Office, Dr. Stephen Behnke. In fact, during my work as a subject matter expert, there 
were times when I V.'as indeed concerned that my oommunications could be inaccurately 
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perceived as speaking on behalf of the DoD or the U.S. Government. I therefore asked tbat a 
very few of the many emails we exchanged be treated confidentially and not be shared in order 
to prevent this 1nisperception. As a government employee who bad been given permission as an 
independent, individual psychologist to provide subject matter expertise to the APA and to 
utilize my government email account. at no point did I have the capability to delete my emails 
from the government server being used. Also, it is my understanding that during the 
investigation, a third-party vendor was hired to image Dr. Behke's hard drive and would have 
retrieved any deleted emails bad they existed. 1 was never asked in my interviews with Mr. 
Hoffinan about deleted emails or if I was attempting to conceal my work with Dr. Behnke or 
anyone else. 


8. The Repon mischaracterizes and dlstons use of the terminology "safe, legal, ethical and 
effective" to describe the general approach used to determine appropriate interrogation 
techniques. It states (p.18): 


The fr<nnework~interrogation practices must be 'safe, legal, ethical and 
effective' ('SLEE')-was touted by B1lnks as a safeguard that would somehow 
insure the humane treatment of detainees. Jn reality. however, it was a 
malleable, high-level formula that easily allowed for subjective judgments to 
be nutde, including by poople such as Banks who interpreted the fonnula to 
pcnnit stress positions and sleep deprivation in some circnn1stances. 


l spent considerable time and effort in my interview with Mr. Hoffman explaining that, while 
there was nothing that would absolutely ensure fully ht1mane treahnent, this framework was 
useful for thinking about an interrogation plan and working towards the goal of fully humane 
treatment. Only after a potential technique was dctcnnincd to be safe. legal and ethical would it 
be furthl;!l" considered, and only then would the question of effectiveness of the technique be 
evaluated prior to determining whether to utilize the technique or not. Thi8 HJlprooch wa8 in no 
way intended to enable subjective judgments that allowed for inhuman or abusive techniques, 
and it would not enable stress positions and sleep deprivation, which were not permitted. To do 
so would violate US Law, including the Geneva Conventions and the Convention Against 
Torture, a point I discussed in detail with Mr. Hoffman. Tbe Report (pp.18, 66, 261, 263, 288, 
300, 307) mischaracterizcs my position when it repeatedly and inaccurately describes me as 
interpreting !he framework to permit stress positlons and sleep deprivation. 


9. As part of my military responsibility in the aforementioned role in the aftermath of abuses at 
interrogation sites post-9/l l, l was asked to assist in drafting recorrnnended policies to prohibit 
aht1SCl; and to require the reporting of any abuses of which people were aware. Mr. Hoffman did 
not ask me about these activities, although J did describe to hi111 my work preventing abuse and 
my support for DoD's adherence to the Geneva Conventions and Anny Regulation 190-8, which 
specifically prohibits abuse. This infonnation was omitted from the Report. 


10. In addition, I worked \Vith the Anny's \nspe!,,'toT General to investigate and recommend how 
best to prevent abuses. In fact, 1 assisted in the writing of the Anny lnspcctcrr General's report, 
issued in July 2004, on detainee operations in lraq and Afghanistan. The report Listed all of the 
provisions of the Geneva Conventions that applied to interrogations and detainee oper.itions, 
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including, for example, "(n]o degrading treatment." And, at the ti1ne of PC:NS, l was providing 
subject matter expertise to the Amty on a revision to the Anny Field Manual. I consulted with 
the staff of the Judge Advocate General's (JAG) Office on nutnerous occasions to ensure the 
applicability of Article 3. Mr. Hoffman did not ask questions to elicit information about my work 
to prevent abuses. 


11 _ The Report rep..-:atedl)· confuses policies applicable to the DoD with those applicable to the 
Central Intelligence Agency. It also fails to recognize the way various DoD directives and 
instructions iuter!ock \\1th theater and local policies and thai locul policies may be more 
restrictive than those issued at the DoD level. (Repot1, pp. 124-152) In fact, the importance of 
local policies was intentionally and clearly reflected in Statement Four ofthe PENS Guidelines 
that I and the other task force members drafted. Although the Report (p. 273) cites language from 
Statement Four, it ignores the language that expressly creates an obligation to "follow the ntost 
recent applicable regulations and rules," including the regional policies in Afghanistan, Iraq, and 
Cuba. Mr. Hoffman never addressed the issue of local policies \\-'ith me during my interviews. A 
true and correct copy of PENS Statement Four is included in the Report's binders and can be 
foll1ld at http:/lwwv>'.apa.orglindcpcndcnt-rcvic\v/biudcr-5.pdf, PDP p. 731. 


12. I assisted in the drafting of local policies as ordered by Conunandcrs, policies which 
prohibited stress positions and sleep deprivation. Sleep deprivation was never an approved 
technique at any detention facility. Some stress positions (e.g., push ups) were allowed for a 
period of six weeks or so in late 2002 and early 2003, but then quickly, again prohibited by local 
policies. Sleep adjU5tn:iell1 is distinct front sleep dep1ivation. 


13. The Report (pp. 274-275) also misleads the reader to believe that lhc DoD members of the 
PENS Task Force did not want the Geneva Conventions to apply (Hoffinan Report, pp. 274· 
275). 1 took the position at the meeting that the relevant Geneva Conventions definitely applied. 
ln a March J, 2015, email1 to Mr. Hoffman, I specifically indicated my belief that the Geneva 
Conventions had always applied to interrogations, despite disagreetnents at higher levels of 
go'.1cnnncnt. This infonnation is omitted front the Report. 


14. When Mr. Hoffman interviewed me on May 21, 2015, 1 asked him if he harl yet been able to 
answer the question raised by James Risen's allegatiollll and posed by the APA Board-whether 
the APA colluded with the Bush Administration after 9/11 to promote, support, or facilitate the 
use of enhanced inte1T0gation techniques by the CIA and the Defense Department in the global 
war on terror. Mr. Hoffinan told me he deterrnioed that the answer to that question was, "no." 
He then then added, "We are looking at other things," but did not explain further. 


15. Prior to my interviews, I had not been made aware that the scope of the investigation was 
becoming substantially larger than what had been described to me by Dr. Ka.stow, or what Mr. 
Hoffman himself bad stated in his earlier emails. Additionally. I was led to expect that the review 
process being under taken wo11ld be an objective reviev.r and that Mr. Hoffinan was serving as an 
independent, neutral and objective third party in conducting the review. I was not given auy type 
of Upjohn warnings and was not advised that the investigation could be adverse to my interests. 


'A true and correct copy of the email correspondence is attached hereto as Exhibit!. 
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L6. During my interviews, I provided reference to knowledgeable people with whom Mr. 
lloffman could further investigate key ethics issues and the activities of BSCTs. l strongly 
suggested that he speak with Lt, Oen. (Rec.) Eric Schoomaker, and Lt. Gen. (Ret.) Kevin Kiley, 
both former Army Surgeons General, who would be able to provide first-hand information about 
the ethical analysis undertaken to support the definition of the BSCTs' role in the interrogation 
process. Mr. lloffi.nan stated via an email to me, "l'n1 going to be reaching out to General Kiley 
to request a meeting with hint. It would be very helpful to our investigation ifwc can talk with 
him." He also agreed that it was a good idea to talk with Lt Gen. Scboomaker, yet Lt Gen. 
Schoomaker was never contacted. Had be been, he \vould have provided information about 
interrogation policies actually in use at the time of the PENS Task Force meeting that 
contradicted Mr. Hoffman's characterizations ofcbooe policies. 


17. Following my interviews, I \V8S never notified by either Mr. Hoffman or the APA that the 
Report bad been completed and \Vas about to be published. Additionally, I was never given an 
opportunity to respond to the accuracy of the report and the accusations against me prior to the 
Report being published, nor was I evec- informed that an errata sheet to the Report was being 
prepared after the Report was published. Along with Plaintiffs Dunivin, James and Newman, l 
objected to the contents of the Report in a post on APA 's website on July 31, 2015. A true and 
correct copy of the comments can be found on APA 's public website at 
https://tinyurl.coni/y3v\vdu6z. None of these objoctions were included in the errata or revised 
version of the Report that was published on September4. 2015. 


18. At the time the Report was published, I "'·as long retired from the military, I did not hold 
public office or public employment, and was not engaged in any public service. Nor did I use my 
status as a retired military officer to put myself in the public eye or attempt to influence public 
policies. l became the subject of public attention only because of the actions of 1he critics and 
APA and what was written in the Report, not because l sought public exposure. ln addition, I did 
not have access to the media to rebut the allegations made against me in the Rep-0rt, and the 
objections that I and Plaintiffs Dunivin. James. and Newman posted ou the APA public 'o\'ebsite 
received no media coverage in contra.st to the overwhelming coverage received by the Report 
aod itll allegations. 


19. The Report's mischaracterization of my position regarding safe. legal, ethical, and effective 
inlcrrogation techniques, Mr. lloffinan's disinterest in the existing local policie:'l in place at the 
time period in qt1estion, and his disinterest in my work to prevent abuses led me to belie-.·e that 
he had a preconceived outcome in mind for which he used the review process to support and 
confinu. 


20. As a result of the mischaracterizations and false statements about nie in the Report and the 
events that have followed its publications, niy reputation was severely damaged and my source 
of income as an operational psychologist was significantly hurt. l worked tirelessly during my 
career to e!Jtablish a training and practice model that operated completely within not only the law 
and the ethical standards for psychologists, but aJso in a manner that placed the safety of 
detainees above all else. This was all turned on its head by the Report. 
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I declare under penalty of perjury that the foregoing is true and correct. 


~z>-~ 
:Uie Morgan Bank.s 


Sworn and subscribed to before a norary public in the State of North Carolina, this _1:i_ day of 
November2019. 
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EXHIBIT I 


From: Morgan Banks [!fil!i_!w..;_Q_Q.CMB@aol.ooml 
Sent: Sunday, March 01, 2015 5:50 PM 
To: Hoffman, Oavld H. 
Subject: Documents&. Q1.1estions relevant to the PENS Report Investigation 


Mr. lloffman, 
I have taken the liberty of listing the specific requests for documents below. along with n1y initial 
responses. More detailed infonnation may follow once I have the ability lO search the paper 
doct1mcnts in my office. I need to be clear that all of the documents that I am providing you are 
my own, and are not, unless otherwise verified, US Government policy. Much of what I worked 
on during this time may bave become Government policy, and in the cases l am able. I will send 
you a link lO download those documents from the US Government directly. Some of what I am 
sending you will be working documents. 


i\ny do<..'Ument> relat~d to the PENS Task Force, including do,,un1ent, r»lating to (a) the idea of creating 
,uch a ta,1; fu1"t:e, (b) the planning and preparation for the ta~k f\Jrce. ( c) the >election nf ta•k t<irce 
m<"1nbers, (d) tile for1nation of the W~k for,e. ( e) the me<"ting~ of the task force (including 1nee1inii notes 
""d ~genilli•), (f) the drafting and d1sse1nination of the task for~~ report (including any drHlt> or comtnents 
on drat'!~). and (g} >Ub!l<!qucnt dixu~sion~ and fnlk!\I' up actions relanng to tht\ repott. 


H~e are the documents T have been able to fmd on my personal computer. As a point of reference, until 
the establishment of the PENS TF, I did not have any relationship with APA. I was a colleague and 
friend of several Anny Officer~ who were associared with APA, but from 1996 until 2009 r Vl"DS not a 
member of APA. I left the APA in 1996 becatis<" l vi..wed their behavior as ioapprOJlriate for an Anny 
Officer. and potentially unethical. (Al that time they refused to allow the US Military to recruit at their 
convention or in their publications.) 


The first five are documents that you may already have, and they include my comments and suggested 
cliaoge&, and should be self explanatory. I llavt\ attempted to si!IlJlly c"PY them wi1hout changing the date 
from the last time r 1noditied the document. The next document is one tbat I intended to send to the 
president of APA. I wished it to be reviewed by my Public Affairs Office ~nd my bolls, because my 
position had the potential effoot of implying consent by the US Anny Spo:cial Operations Command, and 
to the b~t of my knowledge, I do not believe thal Twas able to get it reviewed in a timely manner, and I 
decided not to aend it. Because Tam not 001npletely sure if I sent it or not, l liave included it here. The 
ne~t document. conce1ning the i1nplementation of the Petition Resolution, is attached along with my 
commems. Next is a memo tllat I sent, along with tile previous document, to a large number of Anny 
psychologists. I believe it is self-explanatory. The next document is self-explanatory, and it ill one th~t I 
also sent to a large group of Anny psychologists. As you can see, I signed it \vithout my TIIIlk or po~ition, 
for ol:lvio11~ reason:;, and was written afier I rejoined the APA. For some reason, this memo appears to 
be mislabeled. hut I have attached it as I found it Althougb so labeled, it was NOT a letter to Dr. Bray . 


. ·\ny ducu1nents 1hu1 rir~-date 2DO\l relahng to the role ()f p~ychologis[S in national ~ecurity interrogations, 
includu1g any docu1ru:nt> (,u~h. ti> note; or e1nails) re la ting, to an)· discussions or co1respond~nce on thi~ 
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topic with anyone affiliated ,,. ith the 1\P A ( "·hether Board n1e1nbers., nianage1nen1, <ta ff, or other"·i~e ), or 
\\~th military, CJ A, or other government officials; 


Again., since l had s1.nne responsibility for overseeing the training of psychologists to support 
interrogation and detention operations, and I '\\•as an active duty officer at the time. this would include 
many emails that I sen! over a several year thne period. Almost all of those emails were sent on official 
DoD email systems, and I no longer lul\'l: access to those emails. Some of these emails have made it into 
at least one inajor Senate report, and I understand you have a copy of that report. In addition to my 
emails, this report discusses in detail fucts and observations and interviews that were declassified !llld I 
cun discuss. 


During the time period in question, I WllS involved in a tremendous number of discussions within the DoD 
at all levels, up to the Surgeons General, having to do with the use of psychologist~ to mpport 
interrogations. At !IO time was AP A iovolved in these (primarily classified) discussions. The only 
question thm we addressed in theoe meetings that concerned APA had to do with whether or not our work 
v•as consistent with the APA Code of Ethics. Both Surgeons General that T worked with on this topic 
were o:mphatic that all ethical standards be followed. Lieutenant Genera! Kiley even spoke to the 
leadership of APA on this, in a completely open forum. The ethico counselor ([cannot remember his 
exact title) whll provide:; ethical consul!ation for the Anny Surgeon General often attended such 
meeting~, and directly observed the training that we established. 


Many of the documents I have either included or recommended 1hat you retrieve de1nonstrate the positive 
benefits of utilizing psychologi;'ti; in the role of supporting national security interrogations. At this point, 
the evidence appears to be quite conclusive that there have been an extreruely low rate of likely 
inappropriate (much less illegal) behavior by psychologists in these role~ within the DoD, and a unifonn 
finding among all the reports that have been condu"1.ed, that their presence has increased the safety and 
effectiveness of these interrogations. 


If yon do not already have the following documents, I recommend that you retrieve the1n. 


The 2004 DAIG Detainee Operations Inspection Repo11: 


http:ifW\VW l .u1nn.ed1.1/hl.Lmaurt:s/OathBetrayedlMikolashck %20Rcport.pdf 


Although such documents have corporate authors, I had significant responsibility for p~g.:s 16-22, 
Finding 2. 


The 2005 Martinez-Lopez Report. 


http://wwi.v .docstoc.convdocsl I 55119854/Final-Rcport--Asscssment-of-Detainee-Medical
Operntions-for-0 EF -GTMO -AND-Oll'-Office-of-the-Surgeon-Genera!-t)f-thc-Am1y- l 3-Aw -
2005 


http://www 1 11mn.cdu/h11manrts/OathHetrayed1Armyo/u20Surgeono/o20General%20Rcport. pdf 


Page 1-8 gives their recommendations con~erning psychologists supporting imerrogations. 


The 2008 Church Report, Review of Department ofDefelbe Det.enrion Operations and Det~inee 
Interrogation Technii;iues, can be retrieved here: 
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htm:/fW\VW .dod.mi!/oubsifoi/operution and pians/Dctain\!C!Church Report pp353-365.P4f 


Page 355 and 359 covers Psychology Support of Interrogations. 


I was able to retrieve the entire document (redacted) here: 


htms://en.wikinaji11.org/\viki!Cht1rch Reporj 


Finally, in 2009. the Review oftbe Department Compliance with President's Executive Order, 
often referred to as the Walsh Report, can be found here: 


!1np://\vww.dcfcns~gQ':'.LP.ubs/pdfs/REVIEW OJ.' DEPARTMENT COMPLIANCE WlTll P~ 
~SlDliNTS .EXECUcfIVE ORDER ON DETAINEE COND_lTJ.9.l;!S 01'" CON1''JNf:.MENTa. 


n!!! 


Pages 59-60 con Ill ins a Strong Recommendation on the use ofpsycho!ogists in interrogations. These 
reoom1nendations are the result of a derailed investigation of the treatment of detainees by the currellt 
administration, and resulted in the strongest possible recommendation that this work continue. 


The tiruil do~ument that you must ltave for review, is OTSGIMEOCOA-f (Office of the Swgeon 
General/Anny Medical Command) Policy 13-027, Behavioral Science ('oru.ultation Policy, dated~ MAY 
2013. This is the latest, although tltere have been three of these promulgated since 2006, with minor 
changes each time. Althuugh this document is not classified, I am unable to !ind a publically available 
copy tOr your review. If you do uut have a copy, you may need to tile a FOIA request to get it. I will 
attempt to see if I can get one sent to you through formal channels v,·ithout the need ofa FOIA. 


;-\ny do~tunents r~laled to confef"t'.nces or meetings spons<.>red. organized, or hosted hy APA between 2001 
and 2005 wh~'T~ one of !he topics to be discussed \\'as inl<:'rrL>gatiun>. edu~ing in f'orn1ation, or deception 
detection. 


I believe that I had a ~mall presentation at one of the large APA conventions (completely open to the 
attendees at the convention) that discussed some of the unclassified issues. I was one of several 
Speakers. I cannot remember which year it was, but I will attempt to look it up in the convention books 
when I return to my oftice. ( tiave looked, but cannot fmd a copy of the slides I used. I will continue to 
look, but they are likely not \Vith me on my personal computer. Again, this presentation would have been 
open to any who "ttended the convention. 


Any docu1nent,; rel~ting to tlte 2002 re1· isi<>n~ to the AP A Ethic• ('od~ ("u~ h a' documents relating to th" 
ineeting>. discussions., and draft revi~ion; of the Ethic.~ ('ode Task Force) that have any bearing on 
p•ychologi•ts' participation in interrogations; and 


,\ny docuinento relating to resolu1i011s, pet111ons, or referendums ~<>nsid.,red or acttd on by the AP A 
('\ll1n~il ol' R~>pre>tntativt' on this •ubject 1nntter 1i-om 2005 tu 2009. 


The only documents I can find that are responsive to this are attached or linked above. 


For what I hope are obvious reasons, I have not included any documents that relate to the 
CIA, or any non-DoD organizations, as any actions they may or may not have taken were 
not known to me at the time, nor even if [ had known of them, would they have been 
relevant to DoD operations in this area. The most relevant document that I used when this 
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support was first instituted, was the Army Regulation 190-8, (copied verbatim in the 
regulatory guidance of all uniformed services) which translates the Geneva Conventions 
Relative to the Treatment of POWs and Civilian Internees into specific guidance. Although 
there has certainly been a treme11dous amount of legal discussion on the status of currently 
held detainees, I have always assumed and taught that Common Article Three applies. and 
that the Uniformed Code of Military Justice (which contains punishments for assault and 
for battery) also applied during the period in question. It was always a foundation for all of 
my discussions on this topic, and for all the discussions to which I was a party, including 
those of the PENS TF. Here is a link the AR 190-8. 


htt:p://www.apd.army.mil/pdffiles/rl 90 8,odf 


Finally, I apologize for adding what may be documents not directly relevant to the 
questions you are asking. In my opinion, they document the fact that with very minor 
possible exceptions, the DoD psychologists supporting interrogation operations have 
performed admirably, both within US law, and witltin the Ethical Standards of the 
American Psychological Association, both before and after the revisions. 


Morgan J3anks 


L. Morgan J3anks, Pb.D. 
Operational Psychology Support, LLC 
(910) 5Z8-6990 
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EXHIBIT C-3


SUPE RIOR COURT OF THE DlSTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHN KE, et. al., 


Plaint iftS, 


vs. 


DAVID HOFFMAN, et. al., 


Defendants 


Case 20 I 7 CA 005989 B 


Judge Todd E. Edelman 


lnitial Conference 
Feb. (TBD), 2018, 930 AM 
Courtroom 2 12 


AFFIDAVIT OF DONNA BEAVERS IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITlON TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTl -SLAPP ACT 


State of Ohio ) 
) ss: 


Counr:y of~!O\\)Q(C- ) 


1. I, Donna Beavers, having been fast duly cautioned and sworn, state the following based upon 
personal knowledge: 


2. I was employed at the American Psychologica.I Association (APA) for approximately 32 
years, from March, l 982 to September, 2014. J worked in the AP A Office of General Counsel as 
the Staff Liaiso11 to 1he Committee on Legal Issues (COLI) for 24 of these 32 years, beginning in 
1990. 


3. Tile lndependent Review Report to the APA (hereinafter ''Report'') discusses the activities of 
COLI that occurred primarily during 2007 to 2009 and, in doing so, mischaractctizes both my 
work and the work of COLI during that lime. To begin with. in discussing AP A governance 
activities related to the 2007 moratorium resolution to Lhe Council of Representatives, the Report 
identifies me inaccurately as the "COLI representative" (Report p. 420). My position was not as 
"representative" of COLI but, rather, I was tbe staff person in the Office of General Counsel 
providing staff support to the committee. This responsibility entai led sup_porting COLI in a ll 
areas of its work, such as assisting COLl to analyze psycho/legal issues that came before 
association governance groups; helping organize professional meetings and write educational 
material& on psycho/legal issues; consulting with COLI on the development of amicus briefs; and 
assisting in the development of COLI meeting agendas. minutes, status reports, and 
informational materials regard ing COLL 
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4. More egregious is tbe Report's mischaracterization that the APA Director of Ethics, Dr. 
Stepbe11 Behnke, inappropria.tely influenced COLl's position on a proposal to amend the APA 
Ethics Code. The Report, 0 11 p. 455, states: 


Although Sidley has found no documenrary evidence proving thar Behnke 
influenced COLI's position, it seems Likely tl1at he swayed COLI to rake the 
stance that it did. Behnke engaged in a pattern of using COLJ, among other 
governance committees, lo obstruct member- initiated ac tions that he 
opposed, (footnote omiUed I recognizing that COLI as a body was genera Uy 
risk-averse and staffed by ind ividuals who complied with the APA agenda. 
Given COLJ's generally protective attitude and .the strong similarities 
between CO Li's objections to the proposed revisions and those raised by 1he 
Ethics Committee in its initia l response in September 2005, il se.ems 
extremely likely that Behnke ini1uenced both Committees in their stances 
against the proposed Standard 1.02 revisions. 


This s tatement displays a total disregard and lack of understanding of how COLI arrived at 
positions on issues placed before iL 


5. COLI was comprised of lndividuals with substamial experience and knowledge of the 
relationship between law and psychology and who, iu my experience, expressed their posit ions 
in a clear, strong, and independent fashion. The members of the commirtee coDsistently and 
deliberately applied their law and psychology expertise to iss\1es for which the comminee's 
recommendation was requested. Moreover, COLI is composed of members who have forensic 
experience. Many are lawyers in addition to being psychologists and are thus sensilive to risk 
management c.onsiderations. To conclude in the absence of any evidence that Dr. Behnke, a staff 
persoll with no staff responsibilities or coooectioa to COLI, ·'swayed" the committee's position 
ignores the. realities of the deliberative and independent nature by which COLI worked. I was not 
cont.acted or interviewed during the Independent Review. Had l been, I would have described the 
work of COLI as articulated above. The Report also does nor include refo1·ence 10 any discussion 
with other Office of General Counsel staff (Jesse Rabea, Ann Springer, and Nathal ie G il foyle) 
as to how COL! functions. These are individuals who personally observed and were fam iliar 
with the comminee's work Moreover, the Report does not list as a witness any indiv idual who 
was on COLI dur ing the time period ofCOLl activities discussed in the Report. 


6. Additionally, ill describing Dr. Belmke's actiolls during the moratorium resolution process, 
the Report (p. 421) states, " When Behnke forwarded the letter to G ilfoyle, Farbetman, 
Strassburger and Beavers. he did not disclose that he had drafted the letter under [Ethics 
Commit1ee Chair] Deutsch's name." This statement incorrectly creates the inference that it was 
inappropriate for Dr. Behnke not to disclose to other APA staff that he had dra~ed the letter for 
his chair. In fact, the immediately preceding sentence makes cle.ar that the committee chair had 
approved Behnke' s letter. (Report, p. 421) It was customary practice for AP A staff members to 
draft correspondence for governance members. There w~ nothing inappropriate or improper for 
staff members to distribute such correspondence, following governance review and approval , 
without indicating that staff have been involved in the drafting process. In this passage and 
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others, the Report leaves out this critical piece of information. 


L declare under penalty of perjury that the foregoing is tnm 


Sworn and subscribed to before a notary pL1blic in the State of Ohio, this J.etl;y of 


December 2017. 


Nota~blic 
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EXHIBIT C-4


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


PlaincilTs., Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


De fondants 


AFFIDAVIT OF STEPHEN B.E.liNKE IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSIDON TO DEFENDANTS' SPECIAL MOTION TO DISMISS 


UNDER O.C. ANTl-SLAPP ACT 


Siate of California ) 
) ss: 


County of San Diego ) 


I. I, Stephen Behnke, having been lirst duly cautioned and sworn, state the following based 
upon personal knowledge: 


2. T was Director of the Office of Ethics at the American Psychological Association (APA) from 
November 2000 through July 7, 2015. 


3. Based on commurucarions from Mr. 1 loffman at the outset of being inteniewed. I was led to 
expect that the rcvie"" process being undertaken would be an objccti\e review and that Mr. 
Ho!Iman was serving as an independent, neutral and objective third party in conducting the 
Review. the sole purpose of which was to uncover facts. 


4. l was not given any type of Upjohn warnings and was not advised that the investigation could 
be adverse to my interests. l was not informed that the scope of the review had been extended 
beyond the APA Board of Director's November 20 14 resolution. despite me asking Mr Hoffinan 
and his Sidley colleague Danielle Carter explicitly about the scope of the investigation during the 
inteniew process. 


5. The sole direction I received from the APA General Counsel, Nathalie Gilfoyle, regarding the 
investigation was to cooperate and be truthful. During the investigation the AP/\ General 
Counsel led me to believe that she was assisting me in my presentation of evidence to the Sidley 
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learn, and she suggested that APA \\Ould be claiming privilege over documents or statements I 
was providing to I loffman and his tcam lhat Ms. Gilfoylc had reviewed 


6. In February 2015, \\hilc the Hoffman investigation \\a'> taking place. I collaborated '"itb 
Nadine Kaslow to offer a workshop at a university in California. During my interactions with Dr. 
Kaslow at this workshop, she stated that given her longstanding relationship with me, she would 
recuse herself from any Board personnel action regarding me following the release of the Report 
of the Independent Review (hereinaJ\er '·Repon") were the Repon to 1mplkatc me in 
\\Tongdoing. This statement surprised me because Dr. Kaslow had been si&rnificantly involved in 
many of the events under investigation and thus herself would likely be implicated in any 
purported wrongdoing. 


7. All the more surprising was Dr. Kaslow's statement to me at this workshop that APA should 
issue an apology because, she explained. in her ex-perience "apologies can make things better." l 
could not understand wh) Dr. Kaslow would mention APA issuing an apolog). given that the 
investigation was not complete and there was no reason to suspect an} wrongdoing. I was 
especially pu7.zled by Dr. Kaslow's statement regarding an apology because in our many 
conversations over the years, when Dr Kaslow served on Council and as APA president and was 
thus significantly involved in the events under investigallon, Dr. K:ulow had never shared with 
me even a suspicion of wrongdoing regarding the mailers that were now being investigated 
None1heless. during these conversations in California, Dr. Kaslow stated to me multiple times. 
-Hoffman 1s going to find something ... 


8. Over the course of the Independent Review, Dr. Kaslow and I were in touch on mulliple 
occa:;ions. Among other topics.. we discussed the ongoing investigation. Dr. Ka<;IO\\ stated that 
she was in '·constant" contact with Mr. Hoffman and that some of these contacts were occurring 
in the late evening and early morning hours. 


9. Wbjle the Review was taking place I met with the APA Genen1l Counsel in her office to 
discuss wilether APA stafl~ including myself, should retain personal counsel for the 
investigation. Ms. Gilfoylc stated to me that it would "look bad" if APA stoff "ere lo retain 
personal counsel for the investigation. I understood chis statement 10 mean that APA staff should 
not retain counsel during the investigation because the appearance it would give of potential 
wrongdoing would reflect negatively on APA. At no point in this meeting or at any other time 
did Ms. Gilfoyle raise or demonstrate any concern with me regarding the potential cflect of the 
investigation on me or an~ AP A staff member in regard to our individual careers. 


IO. Around June 2014. AP/\ requested and obtained a legal review/analysis regarding a new 
Council of Representative business item, sponsored by individuals \\ho had been highl) critical 
of APA ·s position on interrogations. including Jean \.1aria Arrigo. (Report, p. 7) The legal analysis 
pomted out the flawed nature of the legal analysis done by the APA critics, including their incorrect 
historical timeline and staled thai the legal opinions they y,ere relying on had been withdra\~n. The 
Report's failure to mention this legal memo was espec1all) surprising to me given that Mr. 
Hoffman considered Jean Maria Arrigo a highly credible witness for his Report and this legal 
memo indicated a flawed and inaccurate understanding of key legal issues related to mallers on 
which she was purporte.d to have expertise. (Report, p. 264) 
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11. I was part of an extended discussion with the APA Office of General Counsel regarding 
whether to rel.ease this legal memo to APA critics. APA did release lhe memo. Al thal point Ms. 
Gilfoyle instructed st.affthat the opinion should not be considered confidential or privileged. 


12. The Report ignores that fact that Dr. Arrigo, whom the Report describes as a prominent APA "critic," 
(Report, p. 7) was well informed that the PENS Report placed strict constraints on psychologists. Dr. 
Arrigo's handwritten notes from the PENS meeting (Report, Binder S pdf p. 740), clearly states that from 
its very first draft, the PENS Report incorporated local policies (Afghanistan, Iraq, and Cuba) that had 
recently been revised. 


13. The Report (p. 115) mischaracterizes the 2002 APA Ethics Code when it describes the Code 
as deficienL The Report ignores the standard among national psychological associations on the 
relevant issue. This mischaracterization further contributes to the Report's inaccurate narrative 
that APA was attempting to curry favor with the military. The Repon stated regarding the 2002 
revision of the APA Ethics Code that it was: 


a striking oversight not to grapple with concerns about the Nuremberg defense 
when drafting a sentence ostensibly to resolve confusion and uncertainty about 
choosing between legal or organizational mandates and ethics. This is especially 
the case when one or both of these standards specifically dealt with and sought to 
incorporate military and law enforcement commands, lhe very kinds of mandates 
U..<ied as a defense in the Nuremberg Trials. 


Contrary to this mischaracterization, I provided Mr. Hoffman an article I bad written on the topic 
of national psychological association ethics codes that indicated APA"s code was highly 
consistent with how numerous other psychological associations addressed conflicts between 
ethics and Jaw in their ethics codes. Despite Mr. Hoffman's assurance to me during our 
discussion that the investigation would ·'go broad as well as deep,'" meaning it would examine 
how other psychological associations dealt wilh this issue. the Rcpon omits any discussion of 
other national codes of ethics for psychologists, leaving the false impression that APJ\·s code 
wa.> unusual or oUL-of-step with customary practice among na1ionaJ psychological associations, 
which it was noL 


14. I provided a Jetter lo the Sidley interviewers U1at APA had sent to the Washington Post that 
criticized a high Bush administration official for appearing LO support torture. I explained the 
history of the letter 10 Danielle Carter and informed her U1at the letter provided clear evidence 
that I and others at AP A had no intent to collude with the Bush Administration to support 
abusive interrogation techniques. The Report makes no mention of this letter to the Washington 
Post despite that it is clearly contradictory to the Repon's narrative. In fact. during my interview 
Ms. Carter was immediately dismissive of the letter's significance, stating that it would not 
"satisfy the critics." a response that surprised me, as I was unaware and had not been informed 
that satisfying APA critfos was as a goal of the investigation. 


15. The Report ignored the argument by a well-respected and prestigious scientific journal, 
Nature. in support of APA's position on interrogations. l provided Mr. Hoffman a copy of this 
editorial, which stated that APA had taken a "responsible" position on lhe issue of interrogations 
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and made no reference to public relaLions or support of the Department or Defense as 
underpinning or even related to APA's position. as I.he Report erroneously argued regarding 
APA's position. (p. 2 lO) 


16. Consistent with the Report's continual miscbaracterization of me as inappropriately 
supporting only the military psychologist· s interest. the Report (p. 289) inaccurately staled that I 
removed a statement from a draft of the PENS report in response to a concern by Morgan Banks. 
I explained that the sentence in question was removed from a draft of the PENS report because 
of an objection from researchers that comparing research to interrogation was inapposite and not 
appropriate for the PENS report. I stated to Mr. Hoffman that the removal of this sentence was 
not the result of o~jections from the DoD members of the PENS task force. I showed Mr. 
Hoffman drafi1ng notes that supported my position. 


l 7. The Report wrongly implies that I did not want to include prohibition on specific techniques 
of interrogation in the PENS report because l wished to allow certain abusive techniques such as 
sleep deprivation and stress positions. ln fact. I had explained to Mr. Hoffinan that APA's 
approach to writing ethics rules was not based on prohibiting detailed, specific behaviors. but 
rather was based on a more general level so the rules could be applied in tl1e myriad situations 
thal psychologists face. The Report actually quotes an ethics committee member, Neil Massoth, 
as making I.he very point I was making (Report, pg. 311, fn. 1378): 


As Massoth wrote: "We do not need incorporated in our current Code or any 
code a list of prohibited activities (e.g., one must not give the Rorschach, 
conduct EMD, etc.). The prohlbition regarding sexual intimacies with clients is 
the only prohlbition that we need. 


This general (as opposed to specific) approach 10 wnlmg ethics rules notwithstanding, r 
subsequently came lo believe that incorporating a prohibition on specific techniques of 
interrogation into APA policy was appropriate for reasons that I explained to Mr. Hoffman. The 
Report nonetheless made a blanket, factual statement that my assertion regarding my evolving 
position was '"incorrect.'' The fact that both Dr. Ranks and l were comfortable that stress 
positions and sleep deprivation were included on a list of prohibited interrogation techniques in 
two Council new business items (2007 and 2008) directly refutes the Report's conclusion that we 
were colluding to allow these teclmjques. 


18. The Report additionally mischaracterizes my position the "safe. legal, ethical. and effective" 
framework enabled the use stress positions when it incorrectly states (Report, p. 30 I): 


Behnke struggled to respond to which types of stress positions, each with 
varying levels of pain to the detainee, would be considered "safe." His 
response shifted to 1!1e effectiveness point-technically an incorrect approach 
since a psychologist was supposed to have gone the four terms in order
whcre he noted 1hal, even if a particular position was safe, it likely was not 
effective. (emphasis added) 


l explained to Mr. llofiinan that a technique must meet each of these four requirements to be 
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permissible and indicated that I knew of no research whatsoever that stress positions were 
effective techniques of interrogation. I Slalcd to Mr. I loffman that J would rule stress positions 
out on this basis alone, as was entirely appropriate to do under the four-fold framework and was 
the most expedient manner of applying the analysis. The Repon did not include this information. 


19. The Report mischaracterizcs my position on torture when it asserts that I recommended 
against making a blanket statement in an APA communication that torture is not e!fective 
because J was concerned that the DoD members of the PENS task force would not want APA to 
make such a statement. (Report. p. '.HS) I explained to Mr. Hoffman that APA is a scientific 
organi7.ation and as such cannot make categorical, empirical statements -without supporting 
research-which is the reason I used the word "empirical" in the email the Report cites in 
making this erroneous point. I stated to Mr. I loffinan that m) position on this pomt was 
buttressed by discussions with people in the APA Science directorate, not by concerns of the 
DoD members of the PENS task force. The Report omits these points. 


20. The Report indicates that I did not pursue a case book in order to continue ensuring latitude 
for abusive intcrroga.tion techniques to occur. (Report. p. 341-342) I explained to Mr. Hoffman 
that the directive from Council was for the Ethics Commillee--not ethics office staff-to 1.'tTite 
the cnsc book. The Report confllSCl> the role of go"cmance and stalT. In addition. in its 
discussion of the case book the Repon ignored a fact that Mr. Hoffman nnd I had discussed, 
namely, that r supported a prohibition on specific techniqu~ in 2007 and 2008 Council nC\\ 
business items, a fact that contradicts the Report's argwnent about the case book. 


2 1 The Report (p. 167) staled that ··Behnke continuall:r shared APA ·s confidential internal 
discussions and stratcg} with his DoO contacts, and relied on them to help him direct future 
APA strntegy discussions:· During my discussions with Mr. Hoffman he acknowledged that 
1wne of my exchanges with Morgan Banks involved disclosing information tha1 had ~-en 
identi ficd as confidential. The Report did not include this information and leaves the inaccurate 
impression that I was disclosing confidential information to Morgan Banks as part of a collusive 
enterprise. 


22 The Report (p. 393) incorrectly stated that I intentionally hid my involvement in certain 
events in order to conceal my relationship with Morgan Banks and cites an example \.\ith 
Morgan Ba.nkJi in a misleading fashion to ignore my true moltva1ion and purpose. l stated to 
I loffman on several occasions that the issue of psychologists and interrogations had become 
highly contentious and taken a deeply personal tum again me. The Report itself acknoy,Jcdged 
the contentiousness of the issue (p. 72). I stated to Mr. HofTman that on certain occasions I 
believed that mere knowledge of my pre:.encc and/or involvement would complicate an issue and 
thus at times I chose to not make my presence or involvement kno" n. 


23. TI1e Report (p. 396) lea\'es the erroneous impression that I coordinated with Morgan Banks 
to intentionally conceal email exchanges between the two of us. I stated to Mr. Hoffman that I 
retained communication~ on my AP A server so that he would discover an:r emails that would be 
relevant to his investigation because rhey would be on the computer he had imaged In direct 
respon~e to I loffinan's objection that 1 could have deleted emails. I state<l that he would find any 
emails he was looking for relevant to his investigation because rh<!y would be on my computer. 
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On my hard drive was a file lhat I intentionally retained labelled "Deleted, .. which contained my 
deleted emails. The Rep<>r1 did not include this information, nor did it state lhat Mr. Hoffinan had 
hired a forensic IT group for the specific purpose of imaging the computers of AP A staff. 
including me, and analyzing data from our computers for the investigation. 


24. The Report (p. 405) paints a picture that £ secretly collaborated with Morgan Banks by 
working only on behalf of military psychologists. l told Mr. HoITman that l had also assisted 
Council members in drafting resolutions that took a very differem position than the military 
psychologists wanted. The Report did not include lhis information. 


25. The Report (p. 455) significantly mischaracterized a comment I made, namely, that I had 
been "a little bit baa;· in a communicalion with Dr. Steven Reisner, an APA member. The 
Report erroneously stated 1ha1 the comment demonstrated 1 ··consciously played sophisticated 
games with language, and used [my] ability to parse words to [my] advantage in delaying the 
revision of Standard 1.02:· In addition. the Report inaccurately stated that this colllillent was an 
acknowledgement of my "manipulation" of Dr. Reisner's language. Had Mr. Hoffinan asked me 
about this comment, which be did not, I would have told him that I made this comment because I 
had allowed my personal feelings of frustration about a member to appear in an email exchange 
with that member. 


26. Tbe Repon (pg. 37) leaves the false impression that J had provided inconsistent information 
regarding payments for Depanmcnt of Defense ethics workshops. l provided Sidley interviewers 
comprehensive information regarding these payments. which demonstrated that ail monies from 
the work.shops wem to APA and were handled in an appropriate, professional, and timely manner 
in response 10 an administrative error made by the Department of Defonse. 


27. In 2013 and 2014. Dr. Jennifer Kelly served as liaison from the APA Board of Directors LO 


the Ethics Committee. At its November 2013 meeting. the Ethics Committee chair and the Ethics 
Office staff investigator briefed the Ethics Committee on the decision LO close the John Leso 
ethics matter. Dr. Kelly was present al this meeting. She did not raise any objections to the 
closing of the Leso matter or the manner in which it had been handled. following this Ethics 
Committee meeting, a decision was made with Dr. Kelly that the Board of Directors would be 
briefed on the Leso matter closing. Dr. Kelly took the lead in working with the Ethics Office 
staff to organize this briefing. The Leso tile was made available for review during the Board 
briefing, and comments and questions were invited from Board members. No Sidley interviewer 
ever queried me regarding the role of Dr. Kelly in the Leso matter closing. The Report makes no 
mention of Or. Kelly·s role in the Leso matter closing. 


28. Ms. Anne Sp1inger from the APA Office of General Counsel provided written comments on 
the draft closing memorandum for the Leso matter. Ms. Springer did not point out any 
inconsistencies with the procedures of the Ethics review process, nor at any time did Ms. 
Springer communicate to me that the Leso matter was handled in an "improper fashion,., as the 
Report incorrectly claims it was. (pg. I 0) 


29. Following publication of James Risen's book. Pay Any Price, in 2014. Norman Anderson, 
APA CEO. encouraged APA staff to include in an APA memo the faci that the FBI had been 
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provided information regarding APA and had found no wrongdoing. This information was 
contained on my hard drive and was thus available to Mr. HolTman. The Rcpon does not include 
this information regarding Lhc FBI declining to investigate !\PA. 


30. The Report (p. 302) falsely states that l left out a sentence in the PENS Report from the AP A 
Ethics Code regarding Lhe ethical principle "Do No Harm": 


because of the ambivalence \l\.ithin the DoD task force members about how lo define 
"harm·' as it relates to physical pain and distress, and the desire by Behnke and Banks not 
to take a hard-and-fast position that psychologists in interrogation situations can never 
"do ham1" (despite the Ethics Code principle). Behnke intentionally left out the "do no 
harm" language. 


I explained to Mr. Hoffman that the term "Nonmalcficence" means "Do No Harm," and that the 
PENS Report did include the term ··nonmaleficence" for this very reason. 


31. The Report (p. 286) leaves the erroneous impression that I was the primary author of the 
PENS Report. -after one day of task force deliberations, Behnke drafted a document that would 
largely become the final PENS reporfs twelve statements." I explained to Mr. Hoffman the 
process of writing the PENS Report, namely, that I acted as a scribe to record lhe positions of the 
Task Force, that even prior to the PENS meeting many positions had been set out by the Task 
force in its listserv discussions. and that through an iterative process the Task Force reviewed 
and voted upon multiple drafts lo ensure that the final report reflected its thinking. Despite this 
clear explanation, the Report nonetheless characterizes me as being a primary contributor to the 
PENS Report's substantive positions, which was w1true. 


32. The Report (p. 67) leaves the erroneous impression thal I intentionally avoided learning 
about detainee abuses in my work as Director of the Ethics Office: 


Jn this situation in a criminal case, one would ask whether this intentional decision not to 
seek more information constituted "willful blindness" or "deliberate avoidance." such 
that a jury instruction known as the "ostrich instruction" would be appropriate. 


l explained to Mr. Hoffman, and he had in his possession. evidence that the Ethics Ofiice 
actively sought out information regarding delainee abuse, shared that information with members 
of the PENS Task Force. an<.\ collected such information in its review of ethics matters. This 
infonnation included official reports and media accounts. 


33. The Repon leaves Lhe erroneous impression that Lhe chair of the PENS Task Force, Olivia 
Moorehead-Slaughter, was my "agent" during the PENS process. (Report. p. 249) I explained to 
Mr. Hoffman tbat lhe role and responsibility of an APA staff member was Lo support elected 
members of governance in a variety of ways that included drafting correspondence, organizing 
meetings, and recommendLng courses of action for committee and task force chairs. The Report 
ignores Lbis point and mischaracterizes me as having authority that 1 did not have and that Mr. 
Hoffinan was aware I did not have. 
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34. Shortly allcr the Hoffman Report was released, Dr Linda Woolf. a past-president of APA 's 
di\ ision of Peace PS}chology and witness in the Hoffinan investigation. described to me orally 
her strong objections to the Report and offered to put in writing examples of the letter's 
inaccuracies and distortions. Dr. Woo Ir sent me such a Jetter, dated JuJy 18. 2015. 
(https://tinyurl com/y2raxte3) 


35. Immediately following the release of the Hoffman Report, m)' supervisor, Mike Honaker. 
and I had discussions regarding the Rcport·s accuracy. I shared with Dr. Honaker my rcsporu;e to 
the Board of Director.. regarding the Report. Dr. Honaker likewise shared with me his response 
to the Board of DirectO!'i. Attached as Exhibit I is a true and correct copy of Dr. Honakcr's 
response. 


36. [ approached no less than four individuals who refused to provide an affidavit related to 
current litigation and arbitration in which I am a plaintiff or complainant. that involves APA. Mr. 
Hoffman, and Sidley Austin, LLP. These four individuals refused my request based on their 
expressed fear that they would suffer negative consequences if they did provide such an 
affidavit. Two of these individuals stated that they feared retaliation from APA. Two additional 
individuals stated that they feared retaliation from individuals identified in the lloffinan report 
either as "APA critics" or as affiliated with the Coalition for an Ethical Ps)'chology and 
Psychologists for Social Responsibility. 


37. The numerous inaccuracies_ omissions, and distortio~ contained in the Report. coupled ,,;th 
Mr. Hoffman's statements to me that his sole objective \\ll!i lo find ou1 what had happened, led 
me to conclude Lhat Mr. Hoffinan had a preordained narrative that he 111tcnded lo write regardless 
of what I told him and that, in fact. his primary purpose in intcr\'iewing me on numerous 
occasions was to gather information that he could use to bolster his preordained narrative. This 
belief is further buttressed by Hoffman· s refusal during the investigation to inform me that he 
had expanded the scope of his investigation at the urging of individuals who. in the Report, be 
referred to as "APA critics" (Report. pp. 7. 64). even after I had explicitly and rcpeatculy asked 
him and his Sidley colleague to describe the investigation's scope 10 me in order for me to 
prepare for m} witness mten·iews. 


I declare under penalty of perjury that the foregoing is true and correct. 


Sworn and subscribed to before a notary public in the State of California, this I f'~ay 
of November 2019. 
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EXHIBIT I 


To: Board of Directors 
Executive Management Group 


From L. Michael Honaker, Ph.D 
Deputy Chief Executive Officer 


First, let me state that I was not given an opportunity, as I understand others were, to 
see in advance a notebook of materials that David Hoffman and Danielle Carter were 
going to discuss 1n my second interview. As a result all my responses in that interview 
(including some which were later cited in the report) were without the benefit of having 
time to recollect the events more than10 years ago or to look at my records. Although 
they did allow me a half hour to review the materials at the meeting and offered to meet 
the next day (which my schedule did not allow) 1t became clear to me at the outset that 
I was not sufficiently prepared to respond in a well-informed manner 


Overall I believe the report is a slanted mischaracterization of everything I know about 
my involvement. Furthermore I think Hoffman purposely left out pertinent information 
that may have contradicted his conclusions. To me, the investigation was flawed in 
many ways and did not allow for appropriate due process I, for one was never given 
an opportunity to respond to all the references regarding my involvement before they 
appeared in the report I consider parts of the document inaccurate and potentially 
defamatory Also, I know some of my emails have been mischaractenzed and I don't 
know the degree to which Hoffman has mischaracterized others. I am seriously 
concerned there has been no opportunity to correct errors that are in the report and that 
1t has been made public without any such corrections. Having said that. I learned of 
many of the alleged activities for the first time when I read the report and I find the 
allegations overall to be quite troubling 


Thank you for the opportunity to provide additional information about the four primary 
concerns surrounding my involvement that were raised 1n the report. First, considedng 
the issue raised of possible lack of appropriate supervision of Dr. Behnke: my main 
reaction is that I can't manage what I don't know. The report's allegation of collus1on is 
pnmanly based on Dr. Behnke's alleged repeated secret, confidential interactions with 
DOD officials. I was not involved 1n any such interactions and, as stated several times 
in the report, these interactions were allegedly done m confidence which by definition 
means they were kept secret from others Smee I hired Dr Behnke I have had regular 
interactions with him, often 2 or 3 times a week, to receive updates. He never 1n these 
interactions mentioned anything about confidential/secretive conversations with DOD 
psychologists. When he has discussed Issues with me, I believed that all the points he 
made about what should happen with the Ethics Code and related issues were his own, 
and I trusted what I thought was his objective opinion of the situation. He had 
mentioned at one point that he had spoken with "Morgan· a couple times to get his 
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perspective and content expertise, but he never said these conversations were secret 
and confidential or that they were specifically for crafting language for resolutions. I was 
extremely surprised and shocked to learn that the report alleges that his continued and 
repeated confidential interactions with Dr Banks and other military psychologists 
throughout the process were for the purposes of gaining favor from the DOD I was 
always told and believed that when he did consult with others that his purpose was co 
gain access to their content expertise. I did not have the advantage of reviewing years 
of emails as did Hoffman From everything I know about Dr Behnke I would find it hard 
to believe that these interactions. 1f they occurred as reported, were with collusive intent. 
I know of no way I could have known of the alleged interactions without his telling me or 
someone else reporting 1t to me. I received no reports from others about these 
interactions Like any supervisor, I had to rely oo what he told me or what others told 
me to judge his performance. I usually take responsibility for actions of my staff that 
have adverse outcomes when I know about and/or have been involved in formulating 
the action; it is difficult to do that for actions of which I have not had involvement or 
knowledge. 


The report indicates that I did nothing to resolve the issue that Dr. Russ Newman had a 
conflict of interest in the PENS process and did not inform others (pp.14. 215-219. 256-
258) At the time I did not know that this conflict had not be revealed at the PENS 
meeting. The usual process for revealing a conflict of interest in APA meetings 1s that it 
is the indiv1duars responsib1hty to disclose that conflict to others involved, to the chair 
or in the case of Council to the APA Secretary (e.g see Association Rules 30.7 
80.2) This is usually done at the beginning of a meeting on a particular topic or 1n 
writing by the participant. I was not invited to the PENS meeting and did not attend so I 
had not known what occurred at the meeting directly. I did not learn until later that Dr. 
Newman had been active 1n the meeting and that some participants in the meeting did 
not know of his marital relat1onsh1p with Dr Dunivin By the time I had learned of his 
level of participation and that his conflict had not been addressed 1t was 1n the context of 
people on the task force having already learned of his relationship so no further action 
was warranted. If I had been 1n the meeting in the nrst place, I would have made sure 
the issue was addressed appropriately 


When Hoffman states that I thought it was still important to have Dr Newman 1n the 
meeting I had explained that in the context of the fact that any statements that APA 
makes about the Ethics Code will potentially have an impact on all practitioners not just 
those involved in national securrty and since he was the Executive Director for Practice 
1t made sense for him to be there But I also assumed that his conflict had been made 
known by either him or others at the meeting who were aware of the conflict Also. I 
had expected Or Newman was in the meeting as an observer (which 1s how he was 
identified 1n descriptions). not as one of the participants. Observers at APA meetings 
usually are only there to listen to discussions that may be relevant lo their 
expertise/constituency but are not part of the discussions. I did not learn until much 
later that Dr. Newman was an active participant 
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From an internal operations perspective, APA Policy and Procedures that guide 
employee conduct only require that financial conflict be revealed and dealt with 
appropriatelv :'see attachmeo! 1) If a financia: conflict doe::. exist the po11cy states the 
1ndiv1duai shOuld at a minimum discuss the circumstances with the executive director 
with supervisory respons1b1hty to determine whether a reportable situation exists." I was 
not Or Newman's S1Jpervisor I never did any eva1ua:1ons of his performance, and he 
did not perceive me as his supervisor 


Third 1s the issue of the workshops that Dr. Behnke conducted for DOD Without the 
opportunity to review Hoffman's binder in advance I was not able to accurately recall 
some important and perbnent information regarding the workshops I did not know that 
these workshops were occurring on a regular basis until October 3, 2013 and when I 
was informed. my supervisor and others were informed as well (see attachments 2, 3, 
and 4 ). I also was told that these workshops were educational programs for the m1l1tary 
psychologists and there was no mention of behavioral scienCA consuirant teams 
(BSCTs) I did not know that the reporting language for these workshops had been 
allegedly carefully crafted m consultation with Dr Ounivin to purposefully leave out that 
th11 ! ,ct that some .,, these were for BSCTs 


It is very important to realize that I had not recalled during thP Hoffman interview thal I 
also sent a summary of how much funding was coming to the Ethics office from DOD 
and the purpose (at least what I had been told) of the funding in a note that went to the 
entire Board of Directors and the Executive Management Group on 10/28/13 
(Attachment 3). I received no comments or questions from anyone about the $10,000 
that was reported 1n the note. 


(Parenthetically, I sent a version of attachment 2 to Hoffman on the day after my 
1nterv1ew but he apparently chose not to include this information in his report.) 


There are four additional points about the workshop presentations I want to make First, 
these presentat;ons are not done only for the military psychologists They are done for 
any group that requests a presentation/workshop because the focus of the Ethics 
Office. based on the Board of Directors direction over the last 15 years, has been on 
education about ethics These workshops are seen as an important part ot that 
education. Secondly, when I said it was included 1n the annual report I was referring to 
the fact that the total number, 30 - 40, was reported annually not the specific DOD 
presentations . I did not know if those specrf1c presentations for the military were 
ineluded 1n the report by name As I noted above, I did not learn of the regularity of the 
workshops until 1013f13 when I made an inquiry to senior directors at APA about what 
funds rf any we were receiving from DOD in response to an inquiry from an APA 
member iattachment 4). This note also went to senior staff including my supervisor. I 
want to point out m Attachment 4 that my first response to the query about the Ethics 
office receiving DOD support was ·1 am not aware of any DOD support" and wasn't until 
we received the response to my inquiry. 
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Also it is important to know that the funds received from DOD were used to reimburse 
expenses only and any remaining money from the DOD contributions was used to fund 
either ethics awards for students or to fund presentations for other groups To my 
knowledge these funds were not to Dr Benhke directly 


And lastly l must take serious issue with the mischaracterization that I was only 
concerned about the "paper trail" in my note to Dr Behnke and others about their 
involvement in helping to craft a con statement of an issue regarding the 2008 petition 
resolution {pp. 439 - 440). The purpose and intent of the note was the exact opposite· 
to insure that staff was maintaining neutrality and open to assisting both sides 011he 
issue only mentioned •paper tra because that is how I learned of the involvement 
sta" had in helping to draft the statement at the request of the APA president. 


In summary, I did not know of any alleged secretive interactions betwee• DOD 0Vic1a1s 
and staff. I had assumed that Dr. Newman s conflict was dealt with in the manni r ·t-iese 
conflicts are normally addressed at meetings and since I was not in attendance I did not 
know that had not happened in the future I will not make that assumption When I 
learned about the DOD funding, I informed my supervisor and also the rest of Executive 
Management and the Board of Directors My note to staff about the con issue was to 
remind them of neutrality not the opposite as Hoffman accuses. 


F1na11y, I must say I am appalled and strenuously object to the Board's decision ·o allow 
Ors. Reisner and Soldz to present their views to the Board without allowing staf~ or 
others mentioned 1n the report to present their views Reisner's and Soldz's public 
statements have dearly reflected a desire to get rid of staff and 11 appears that Board's 
adions were influenced by their presence in the meeting. They were definitely not 
disinterested parties which I understood to be the criterion for which persons were 
allowed to be present at the meeting. I made myself available both days of the Board 
meeting and would have welcomed the opportunity to address any concerns directly to 
the Board. 


I have been a central part of APA for 25 plus years and dunng that time l have worked 
hard to make APA a great employer I believe my contnbutions were a significant part 
of APA's recent award and recognition for the 2014 Washington Post Top Places to 
Work. I have made many significant contributions lo how APA works (e g. developed 
the consolidated meetings shepherded the diversity and strategic plans) and I have 
helped create a work environment where staff are recognized and feel listened to and 
valued (e g., creating many staff committees that encourage staff 1npul to what APA 
does). Never have I had a complaint raised about my conduct, nor have I ever had 
any disciplinary ad1on considered or taken against me I have received praise 1n my 
evaluations for adherence to and advancement of APA values and my management of 
staff 


Up until now, I have valued my time with APA and have always believed that the 
association has handled things in the best possible way available to it at the time. I have 
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always been deeply committed to APA and have been sickened, saddened, and 
shocked, as others have about the allegations n the report. I believe APA w11, 
eventually emerge from the current situation I am just sorry I won't be here to help it 
move forward. 
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EXHIBIT C-5


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF JAMES BOW IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of Michigan 
) ss: 


County of Wayne ) 


1. I, James Bow, having been first duly cautioned and swom, state the following based upon 
personal knowledge: 


2. I was first contacted by email by Ms. Danielle Carter of the law finn Sidley Austin LLP on 
April 20, 2015. She asked me to provide information in an ongoing independent rcvie\V being 
conducted on behalf of the American Psychological Association (APA) regarding the post-9/11 
involvement of psychologists in delainee interrogations, lbe APA Ethics Code, and related /\Pi\ 
ethics pronouncements including the Psychological Ethics in National Security (PENS) Tnsk 
Foree. I was interviewed at my office by Ms. Caner and Ms. Ava Guo on May I I, 2015. 


3. I was Chair of the APA Ethics Committee in 2013 when the E1hics Committee n1ade its 
decision to close the ethics case of Major John Leso, a case specifically addres.~ed in the 
Independent Review Report lo the APA (hereinafter "Report"). The Report mischaracterizes 
actions taken by lhe Ethics Office slafl'with regard to the Leso investigation and omits imi>0nant 
information that I provided to the interviewers during the independent review process. 


4. The Report's discussion of the Ethics Office investigation leaves the impression that lbc stall· 
took little investigatory action in the case. According to the Report (p. 60): 


When the licensing board did not act against Leso, the Ethics Office took the 
additional step of conducting internet searches to obtain additional infonnation 
and kept the matter open for a total of six years (still merely as a "preliminary 
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investigation''), with the explanation that they wanted to see if information related 
to Lesa's actions would become publicly available. The Ethics Office did not tukc 
any affinnative steps to request infomiation from witnesses who n1ight have had 
relevant infonnation (including individuals with whom APA had close tics, such 
as Banks, Dunivin, or James) or to seek documents through, for instance, a FOIA 
reqnest. 


5. This is jusl simply untrue, appears to be part of a preconceived narrative about improper 
handling of ethics cases, and omits information to the contrary that I provided during n1y 
interview. The investigative work done by the Ethics Office staff in this case was extensive. 
They actively monitored ongoing litigation, psychology licensing board actions, and 
congressional hearings for any information relevant to the Leso matter. In addition, the Ethics 
Office staff monitored FOIA requests related to the conduct of interrogations at Guantanamo 
Bay, as well as reports compiled by non-p:rofit associations related to tbe treatment of detainees 
in US custody. Materials gathered and contained in the Leso file included: documents from the 
2008 Senate Armed Services Comminee Report on treatment of detainees in U.S. cu~tody; the 
interrogation log of the al-Qahtani detainee case; lhe 2005 Schmidt-Furlow Report investigating 
FBI allegatioll!'l of detainee abuse at the Guantanamo Bay detention facility; the 2005 Martincz
Lopez Report titled, "Assessment of Detainee Medical Opcratioll!'l for OEF, GTMO, and OIF;" 
the 2013 Report of the Constitution Project's Task Force on Detainee Treatment; and a 2013 task 
force report by the Institute on Medicine as a Profession and the Open Society Fonndations 
titled, "Ethics Abandoned: Medical Professionalism and Detainee Abuse during the 'War on 
Tenor.'" The time and effort Ethics Office staff provided in compiling evidence related to the 
Leso case ex1:eeded the effort given to most other ethics n1atters with which I worked while a 
member oft be Ethics Committee. 


6. When I was interviewed, I provided the interviewers with the actual file containing all of this 
material, which they reviewed. Also included in the file was the March 2005 Behavioral Science 
Consultation Team Standard Operating Procedure (SOP) for Guantanamo. My understanding 
was that this was the controlling SOP providing guidance and restrictions regarding 
interrogations for military psychologists at Guantanamo at the time of the PENS Task Force, but 
it was omitted from the Report. This information in the ethics case file, which Sidley Austin was 
in possession of for the independent review, directly contradicts the Report's finding that 
existing policies at the time of PENS were lose and "high-level" and did not prohibit abusive 
techniques (Report, p.12). 


7. The time and effort undertaken in the Leso case, along with the lengthy list of evidence and 
n1aterials gathered, were part of two February 2014 presentations I gave to the APA Board of 
Directors about lhe Ethics Committee's decision to close the Leso case. Attached hereto as 
Exhibit A is a true and correct copy of my notes from those presentations. Among the Board 
members present at those briefmgs was Dr. Jennifer Kelly who had been the Board Liaison at lbe 
2013 Ethics Committee meeting where the decision lo close the Leso case was first discussed, 
and who did not raise any objection to the case closing at that time. Also in attendance at the 
Board briefings was then-APA President Nadine Kaslow who later authored n communique on 
behalf of the Board and the Ethics Committee to the Council of Representatives explaining the 
rational for closing the case and indicating that "as complete and careful a review of the availabl~ 
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cvidentc was undtrtaken as possible." Attached hereto as Exhibit Bis a true and torrect copy of 
that communique which can also be found at http;//www.apa.orglethicslleso-eommunigue.asnx. 
President Kaslow's communication about the completeness of the work in the Leso case was 
never mentioned in the Report. Further, both President Kaslow's communication and my 
briefings provided information to lhe Board that directly contradicted the Report's conclusion 
lhat the Leso ethics case was handled improperly. 


I declare under penalty of perjury that the foregoing is true and correct. 


C-;;;?j( 
~ James Bow 


Sworn and subscribed to before a notary public in the State of Michigan, this t.5~ay of 


October 2019. -... 


UHDAFR!OAL ~d _ NOTAR'l'PUBUC·STATEOFMICHIGAN - 11 _ _ z::c'...,i:: 
COUNTYOfMACOMB ~:,e,,.-


P.tt Cc:mmllalm EilJbel Sept, 29, 20'14 . - .- -, . 
Acllng In llie Collrty of Macamll NotaryPubl1c -o.' - . . . _ -


--... -
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Exblbil A 


Notes from Bow Presentation to APA Board on Leso Ethic.~ Complaint 


Two ethics complaints were filed against an APA psychologist, Dr. Leso, who is a member of 
APA. The first complaint was in 2006 by Dr. Alice Shaw, while the second was in 2008 by Dr. 
Trudy Bond. 


Dr. Leso \Vas an clll'ly career psychologist who was sent to Guantanamo Bay, Cuba, in chc 
summer of 2002. He assumed that he would be providing mental health treatment (i.e. dealing 
with deployment related sttess). Ho\vever, upon his arrival, he was informed that he \Yould be a 
member of the Behavioral Science Consultant Team (BSCT). This team consisted of three 
members: a psychiatrist, psychologist, and mental health technician. He remained on this learn 
through January of2003, which was about six months. This is critical to note because Dr. Leso 
was accused of misconduct beyond January of2003. It is also important to note that the 1992 
APA Ethics Code applied at that time. 


Since this is a complainant case, the APA Ethics Committee bears the burden of proving 1he 
charges of unethical behavior by a preponderance of the available evidence. It is also 
important to: 


1. Ba\llnca the evidence or a violation versus evidence against a violation. 
2. Furthermore, it is important to balance the general evidence of 11 violntion versu~ 


evidence of bis attempts to net ethically, as well as the findings of other 
bodiesfindlvlduals 1vith access to primary source information. 


A lengthy, careful, and thorough review of this case oaaurrcd. Over 2,000 pages \Vere 
reviewed, but the critiaal part was reviewing primary source material, such as the actual 
Interrogation logs and reports. This matter was taken very seriously. I wanted to be fair, 
impartial, and objective. I knew whatever decision was made would create controvarsy. In the 
end, it was important to make the right decision regardless of the emotions and pressure. 


Personally, l approached this like a forensic ease. I tried to be objective and neutral, with a 
focus on analyzing the facts. I knew none of the lndivldnals involved, had no association 'vith 
any groups Involved, no mlUtary experience, and had no personal agenda. 


It is also important to note that the APA Rules and Procedures were closely followed in this case. 


When l assumed the role as Chair of the Ethics Committee in 2013, Iha first package that arrived 
was the materials pertaining to this case. I was infonned that additional material was expected to 
be released. A Freedom of Information Act (FOIA) complaint was filed in January of 2012 
seeking 56 videotapes (53 videotapes applied to the timeframe of8f02 to 11102) of interrogations 
and 6 photographs. There was also Habeas Corpus litigation regarding the release of other 
documents. In addition, The Constitution Project Task Force report was due for release. 
Therefore, the completion of the review of the case was continuously delayed due to factors such 
as these. Even as late as October of2013, additional information was released. 
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This case was complicated by the following factors: 


• 
• 
• 


Much infonnation was deemed classified and the govemment was unwilling lo release it . 
Much information was redacted . 
Dr. Leso was unable to thoroughly respond lo the inquiry due to his position within 1he 
military. 


• APA was unable to subpoena witnesses or documents. We had to rely solely on 
infonnation available in the public domain. 


• Much information \Vas speculative. For example, BSCT was often cited as solely 
referring to Dr. Leso, although other individuals were members of this team. 


• The Task Force Report on Ethics Abandoned • Medical Professionalism and Detainee 
Abuse in the War on Terror stated in its Findings and Recomn1endation section: Task 
Force's findings are based on an incomplete record, as many key documents, including 
interrogation records, medical files, and internal instructions, have not been publicly 
released. 


• In the Medical Ethics and the Interrogation of Guantanamo 063 by S1even Miles, he 
stated, "but the record is so heavily redacted that it is not possible to determine which, if 
any of this material described the interrogation of Prisoner 063." 


It is also important to note that the alleged behavior must be directly attributed to the respondent 
and not speculative or based on the behavior of others. This is contrary to one of lhe 
complainant's argument that it was that way unless proven othenvise. 


There is no question that things went terribly wrong in the context or interrogation. However. 1he 
question is whether Dr. Leso had a direct role in that process. 


It is obvious that Dr. Leso was not given adequate training, support, or guidance for his BSCT 
role. In addition, the military lacked standard operating procedures for the BSCT role. At that 
time, Dr. Leso had limited resources. APA did not explicitly prohibit specific interrogation 
techniques until 2007. This is important because there were limited resources available to him to 
counter arguments coming from the administration. 


Direct Evidence or Attempts by Him to Aet Etbicnlly 


The record indicates that Dr. Leso argued against force and fear-based approaches, and argued 
for rapport building approaches. 


Dr. Leso was required to draft a memo reflecting the Army's administration's philosophy on 
interrogation. He sought consultation on October 2, 2002, and the following was stated in Che 
aforen1entioned memo: 


"Experts in the field or interrogation indicate the most effective interrogation strategies 
arc a rapport-building approach. Interrogation techniques that rely on physical or adverse 
consequences are likely 10 gamer inaccurate inronnation and create an increased level of 
resistance." 
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He also warned of the potential harm from abusive interrogation practices. 


Counter Resistance S1rategy Meeting Minutes 


Dr. Leso said the following at this meerin_g: 


Force is risky, and may be ineffective due to the detainees' frame of 
reference. They ore used lo seeing much more barbaric treatment. 


In addition, BSCT members reported potential abuse according to the Major General Lester 
Martinez-Lopez's Report, such as: 


Interrogator pulling on detainee's thumb. 
• Female interrogator took off her battle dress uniform jacket and rubbed her breast against 


detainee, sat on bis lap, and whispered in his ear. 


It is also important to note that BSCT members were consultants to the interrogations and not in 
control of the interrogations. 


Moreover. military investigations found affirmative behavior by Dr. Leso to protect the safety of 
the detainees. It is also imporlllnt to note that military investigations were highly critical of some 
military personal involved in the interrogation process. 


Minimal Evidence for Violation 


Incidents possibly involving Dr. Leso: 


I. BSCT commented that detainee was lying (December 2, 2002) 
2. BSCT advised the interrogator that detainee was simply trying to gain control and 


sympathy by wanting to sleep in another room (December 11, 2002). 
3. BSCT assessment indicated that interrogators may be viewed as family figure for 1he 


detainee (December 25, 2002). 
4. BSCT observed that detainee does not like it when the interrogator points out his 


nonverbal responses. (December 29, 2002) 
S. Psychologist witnessed the dog "Zeus" in the presence of an interrogation in November 


or2002. 
6. Dr. Leso was present when detainee arrived at the interrogation booth· detainee's hood 


was removed and was bolted to the floor (Nov 23u1). Supposedly this was a rapport 
building session. 


7. Dr. Leso suggested putting a detainee in a swivel chair to prevent him from fixing his 
eyes on one spot (November 27<ll). 


Dr. Leso's Denial or Wrongdoing 


• He stated that he was only able to respond to the allegations in the manner permitted. He 
noted that information concerning interrogation or enemy combatants is classified and he 
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• 
• 
• 
• 


cannot under penalty of law confinn or explain matters concerning the interrogation of 
detainees. However, be does deny certain actions. 
He denied being the Chairman of the Behavioral Science Consultation Team. 
He denied observing significant portions of the interrogations . 
He reported never supervising such sessions . 
Instead, he was a consultant. He had no authority or control over the interrogation tean1 . 
Consultant Role vs. Director of Unit model 


• There is no evidence that he was untruthful during the inve~tigation. 


Multiple Investigations \Vitb Access to Primary Sources of Information Found No 
\Vrongdoine 


Major General Lester Martinez-Lopez's Report stated: .. There is no indicatio11 that BSCT 
personnel panicipated in abusive interrogation practices. Furthcnnorc, the Senate Armed Forces 
Committee, Army, and Vice Admiral Church reviewed BSCT's role as well. No wrongdoing was 
found. However, these groups were highly critic.al of other military personnel. 


Letter from Department of the Army, Dr. Eric B, Schoomaker, M.D., Ph.D., Surgeon General 
stated the following (March 25, 2008): 


"There is no indication that BSCT personnel participated in abusive interrogation 
methods. In fact, the report gives several instances where psychologists either stopped or 
reported inappropriate behavior." 


He further stated, " A review of the available records indicates that Dr. Leso did not do 
anything wrong and docs not deserve sanction for his perfonnance on his official military 
duties. Two senior Army psychologists reviewed the records of interrogations in which 
Dr. Leso was involved and found no evidence that he behaved in an unethical manner or 
harmed anyone in any way. In fact, the information from those who served with hin1 
suggests that Dr. Leso worked diligently lo protect the safety of the delainees." 


To date, no court, governmental tribunal, or licensing board has taken action against Dr. Leso. 


The New York Department ofEducalion refused to hear the Leso case and the appeals in that 
matter have concluded. 
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In summary, I would lilce to highlight three points: 


First, regarding the allegations against Dr. Leso, 1 did not find support in the record and he 
denied such actions. 


Second, there are reports from the military that found no wrongdoing on Dr. Leso's part. 


Third, Dr. Leso argued for a different approach to interrogation and highlighted the hann that 
could result. 


I realize that this decision has gotten a lot or attention. However, with my experience as a 
forensic psychologist, I'm very comfortable with the decision. 


Definition or BSC= BSCs are psychologists and psychiatrists assigned to provide consu\1ativc 
services to support authorized law enforcement or intelligence activities, including detention and 
related intelligence, interrogation, and detainee debriefing operations. It is not a clinical role. 


The mission of a BSC is to provide psychological expertise and consultation in order to assist 
the conunand in conducting safe, legal, ethical, and effe<:tive detention operations, intelligence 
interrogations, and detainee debriefing operations. BSCs shall not conduct or direct 
interrogations. 


8 


JA1499







Exbibil B 


APA Board of Directors nnd Ethics Committee Commnniqui! to the APA Council <lf 
Represenlalives in the matter of John Leso, PhD 


We appreciate your important discussion of the outcome of the ethics complain1s concerning 
John Leso, PhD. The intent of this communique is to give council members more information 
about how the Ethics Committee adjudicates ethics matters and spccifiClllly whut occurred in lhc 
John Leso matter. 


Each ethics complaint filed with the APA Ethics Office is individually and thoroughly revie1ved 
based on the available evidence. In keeping with the committee's rules and procedures, and based 
on ils commitment to due process, the committee moves to open a specific case against a 
member only if certain conditions arc met. Specifically, the Ethics Committee bears 
responsibility for proving any charges of unethical behavior. Further, the committee must base 
its actions on specific evidence of individual wronglUI behavior that can be shown to be diret:tly 
attributable to lhe accused. In the mailer related to Leso, the committee did not proceed with 
fonnal charges against Leso because it was determined that the allegations could not be proven 
consistent with the committee's burden of proof. 


The review process continued for an extended period of time (seven years} in order to include 
additi<Jnal infomiation as it was released into the public domain. In other words, as complete and 
careful a review of the available evidence was undenaken as possible. The review consisted of 
evidence (as opposed to supposition) and was conducted in a ma1111er to ensure that the ethics 
process was kept insulated from political pressures. 


In terms of any future complaints that may be made about possible involvement of APA 
members in torture or other forms of inhumane treatment, the outcome of the Leso case does not 
set any precedent for IUture determinations by the Elhics Committee. Any future cases will be 
reviewed individually, thoroughly and on their own merits. 


We also want lo talce this opportunity to remind council members that APA's policies strictly 
prohibit any member involvement in torture or other forms of cruel, inhuman or degrading 
treatment or punishment in any and all circwnstances. This policy has been in place since 19!16. 


Since then, the council has passed many additional policies to specifically define what 
constitutes torture and to safeguard detainee welfare. In July 2013, the Council of 
Representatives passed a unified, comprehensive policy to reiterate and clarify the association's 
anti-torture position and the role of psychologists in national security settings. 


In closing we want to acknowledge that questions about unethical behavior and inhuma11c 
treatment of detainees by health professionals are of the utmost concern to all of us. The Ethics 
Committee also has a responsibility to live up to its due process rules and to balance the rights of 
the individual filing a complaint with the rights of the individual against whom the complaint 
was made. In balancing all of these demands, it was detennined that closing the complaint 
against Leso without fonnal charges was the appropriate action. 
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A few council members have expressed an interest in ensuring that their constituents and other 
APA members have sufficient infonnation about the decision pertaining to Leso. We agree. The 
information shared wilh you in this memo will be posted on APA.org, shared wilh members and/ 
or the public who contact APA with conuncnt or questions, and used to respond to media 
coverage as those opportunities arise. 


APA Board of Directors APA Ethics Committee 


Nadine J Kaslow, PhD, ABPP 
Professor, Vice Chair, Chief Psychologist (Grady) 
President, American Psychological Association 
Editor, Journal of Family Psychology 
Emory Dept of Psychiatry & Behavioral Sciences, Grady Hospital, 80 Jesse Hill Jr. Dr. 
Atlanta, GA 30303 


May be accessed at: http;f/www.apa.org/ethics/leso-communigue.aspx 
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EXHIBIT C-6


SUPE~OR COURT Of THE DISTRICT OF COLUMBIA 
Civil Di\'1sion 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 20 17 CA 005989 B 


vs. Judge Todd E. Edelman 


DA VlD HOFFMAN, el. al., Initial Confere.nce 


Defendants 
Feb. 23, 20 18, 9:30 AM 
Courtroom 212 


AFFIDAVIT OF SUSAN BRANDON IN SlTPPORT OF PLAINTIFFS' 
MEMORAND~I IN OPPOSITION TO DEFENDANTS' Sl'ECIAL MOTION TO 


DISi\-llSS UNDER D.C. ANTl-SLAPP ACT 


District of Columbia ) ss: 


t. J, Susan Brandon. having been first duly cautioned and sworn, state the following based upon 
personal knowledge: 


2. From 20 I 0 to 2017, I was Chief of Research of lhe High Value Detainee la terrogation Group 
created by President Obama in 2009. l was contacted by Mr. David Hoffman of the law finn 
Sidley Austin LLP and asked to provide information in an O•lgoing independent review being 
conducted on behalf of the American Psychological Association (AP A) regarding the post-9/l I 
involvement of psychologists in detainee inteJTogations. the APA Ethics Code, and related APA 
ethics pronouncements including the Psychological Ethics in Nalional Security (PENS) Task 
Force. Twas interviewed by Sidley Austin LLP on April 15 and May 26, 2015. 


3. The Report is not an accurate characterization of my comments in the interview. In the 
section of the report entitled "'Safety Monitor' argument" (pp.26-29), Mr. Hoffmaa states (p.17): 


Psychologists ranging from the APA's leading critics to Susan Brandon ru1d 
Michael Gelles have expressed doub1 that psychologists are uniquely or well 
situated for this role, especially outside of a SERE training context. 


4. I did discuss the role psychologists could play ia the interrogation process, but my comments 
were not conceming the specific role of the psychologist as "safety monitor" as the section 
heading of the Report would indicate. Rather, I discussed the ro le psychologists play io general 
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when consulting to interrogations. I said lbat I believed psyclmlogists could be helpful in 
improving the effectiveness of interrogations, for example, by helping interrogators better 
understand their interactions with detainees and by helping interrogators better understand how 
to encourage detainees to s:hare in.formation. Also, T do not see any conflict for a psychologist 
helping an interrogation to be effective and helping au interrogation to be safe. 


5. In this context, I cold Mr. Hoffi1lan !haL l did not believe cli11ical psychologists were uniquely 
suited to consult to effective interrogations. Rather, 1 believe psychologists are variously 
qualified lo consult to interrogations depending upon their training and experience. l also 
indicated there was little available research al the time on effective interrogation melhods and 
that not all psychologists would be fam iliar with that research and how it was developing. A 
psychologist's ability to enable interrogations to be more effective would vary with their 
knowledge of the relevant research. 


I declare under penalty of perjury that the foregoing is true and correct. 


Sworn and subscribed to before a notary public in the District of Columbia, this 


a day of January 2018. 
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EXHIBIT C-7


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF JENNIFER BRYSON IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTJ-SLAPP ACT 


District of Colwnbia ) ss: 


I. I, Jennifer Bryson, having been first duly cautioned and sworn, state the following based upon 
personal knowledge: 


2. 1 was first contacted by email by Mr. David Hoffman of the law firm Sidley Austin LLP on 
December 15, 2014 and asked to provide information in a review into the American 
Psychological Association's (APA) ·'actions and decisions relating lo the interrogations of 
detainees after 911 I." I was interviewed by Danielle Carter and a Sidley Austin colleague on 
December 17, 2014. Danielle Carter conducted the interview while the colleague typed notes. 
The interview lasted approximately 90 minutes. 


3. I worked as a civil ian intelligence officer for the Defense Intelligence Agency (DIA) from 
2003-2008. When working for DIA, I served as an interrogator at Guantanamo Bay, Cuba, over 
24 months in 2004,2006. In addition to my role as an interrogator, I also supervised 
interrogators. I have been honored twice by the Department of Defense (DoD) with the Civilian 
Meritorious Service Award for exceptional achievements in gathering intelligence and 
supervising interrogations. 


4. In the December 15, 2014 e-mail Mr. Hoffman sent me requesting an interview, he stated, 
"We understand that you may be willing to speak with us to provide non-classified infonnation 
about your insights and experiences that may be relevant to our review." However, instead of 
seeking to learn about my "insights and experiences," such as my first-hand experience with 
policies and conduct of interrogation at Guantanamo, the interviewers seemed far more 
interested in infonnation about Dr. Stephen Behnke while at the same time avoiding questions 
about my experience with interrogations. During the interview I nonetheless attempted to 
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provide infonnation that I believed was relevant to the stated purpose of the investigation and 
thus important for Sidley to have. 


5. As an ex.ample, I provided information about DoD interrogation training, guidelines, and 
conduct, and l gave a clear statement that so-called "enhanced interrogation techniques" were not 
methods of interrogation permitted or used at Guanta:namo at the time of the Psychological 
Ethics in National Security (PENS) Task Force work in 2005. 


6. I also told the interviewer that, by the time of the 2005 PENS Task Force, interrogators 
created their plans for each individual interrogation using a computer module; interrogators had 
to choose from a list of permissible interrogation techniques displayed on a computer. The list 
included only techniques listed in the Anny Field Manual. None of these were the so-called 
"enhanced interrogation techniques" that the Report of the Independent Review (hereinafter 
"Report") accuses the Plaintiffs of colluding to allow in 2005. Sleep deprivation and stress 
positions were not on this computerized list, and neither technique was permitted for military 
interrogators at Guantanamo Bay in 2005. Moreover, with the arrival of Brigadier General Jay 
Hood as Commander of Joint Task Force Guantanamo in 2004, he commanded us to adhere to 
the Geneva Conventions. 


7. During the interview, I was struck by a definite sense that the Sidley interviewer was 
targeting Dr. Stephen Behnke in the service of a preconceived narrative that Dr. Behnke had 
behaved inappropriately. The interviewer also inquired into the nature of my personal 
relationship with Dr. Behnke, which was unrelated to the stated purpose for interviewing me and 
unrelated to my professional work. I explained that Dr. Behnke and l were social acquaintances; 
we had met at church, had not had contact for several years, and that our social contact remained 
occasional. Yet, Mr. Hoffman incorrectly described in the Report my relationship with Dr. 
Behnke as "a close friendship." {p. 413) When I learned that our professional work overlapped 
with issues of interrogation, I contacted Dr. Behnke. Not only was this infonnation not included 
in the Report, but the Report incorrectly portrays Dr. Behnke's contact with me as part of the 
allegation he colluded with the DoD. 


8. The Report states, "It is clear from Behnke's reference to his meeting with Bryson, an 
interrogator with the Defense Intelligence Agency in the Office of the Secretary of Defense, that 
he was consulting broadly in both military and civilian parts of DoD to receive guidance on AP A 
policy." (p. 390) 


9. First, the DIA is not "in the Office of the Secretary of Defense," nor was I an interrogator "in 
the Office of the Secretary of Defense." DIA is an agency of the federal government and part of 
the Department of Defense. I had no affiliation with the Office of the Secretary of Defense while 
I was an interrogator; this includes the times I discussed interrogation at Guantanamo with Dr. 
Behnke while l was an interrogator. Later, in 2007-2008, J was detailed to the Office of the 
Secretary of Defense and I was on staff there for two years, but my staff position was not related 
to interrogation, a fact which I stated to Sidley during my interview. 


10. Second, as noted above, Dr. Behnke and I were social acquaintances and that is all. I told the 
Sidley interviewers this. The only context in which I had conversations with Dr. Behnke was as a 
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social acquaintance. I never had contact with Dr. Behnke in my official capacity as an employee 
of or on behalf of the Defense Intelligence Agency. Thus, the Sidley claim that in talking with 
me Dr. Behnke was "consulting ... in civili.an parts of DoD to receive guidance on AP A policy" is 
a mischaracterization. 


11. The Report claims, "(b)ased on strategic goals, APA intentionally decided not to make 
inquires into or express concern regarding abuses that were occurring, thus effectively hiding its 
head in the sand." (p. 11) I experienced the opposite. I told Ms. Carter that when Dr. Behnke 
found oul that I was an interrogator at Guantanamo and asked me about this, his primary concern 
was whether abuses were going on. It was entirely clear to me that Dr. Behnke was absolutely 
opposed to torture and that this is the reason he wanted infonnation about what was actually 
happening in DoD's Guantanamo interrogations. He was extremely concerned to make sure that 
APA was not inadvertently supporting detainee abuse. Dr. Behnke's opposition to torture is the 
reason I was willing to speak with him. 1 share with him this absolute opposition to torture. That 
Dr. Behnke would support torture is inherently improbable behavior for the person I experienced 
to be so opposed to torture. Had I sensed even an inkling that Dr. Behnke was ambiguous about 
torture and would have been willing to support policies that allowed detainee abuse, I would not 
have been willing to assist him by providing him information about the actual policies and 
practices of interrogation at Guantanamo, nor would I have participated in APA Convention 
programming on this issue, as I did and stated that 1 did during my interview. Although I was 
emphatic in my interview about Dr. Behnke's opposition to torture, the Report does not contain 
this information. 


12. The Report (pp. 27, 295) characterizes as "either naive or intentionally disingenuous" the 
position that psychologists could work with interrogators both 10 gain helpful information and at 
the same time 10 assist in protecting detainees from abuse. In fact, my first-hand experience at 
Guantanamo led me to believe that psychologists on Behavioral Science Consultation Teams 
were particularly well suited to precisely this role. I provided this infonnation to the Sidley 
interviewers and made clear that I was speaking from my personal experience, but the Report 
does not make any mention of my remarks on this issue. 


13. The interviewer asked whether they could follow up with me after the interview. I told them 
yes and provided my post-holiday plans for that purpose. I never received a follow up contact 
from the Sidley law finn. 


I declare under penalty of perjury that the foregoing is true and correct. 
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day of June 2019. 


ARTHUR J. BURKET 
N01ilRY PUBUCOISTRlCTOF COLUM8tA 


My ConrnislioR &plnls ~ 14. 2021 
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EXHIBIT C-8


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEI-Th1KE, et. al. , 


Plaintiffs, 


VS. 


DAVID HOFFMAN, el. al., 


Defendants 


Case 2017 CA 005989 B 


Judge Todd E. Edelman 


Jnitial Conference 
Dec. I, 2017, 9:30 AM 
Courtroom 212 


AFFIDAVIT OF LISA CALLAHAN IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of New York 


County of Albany 


) 
) ss: 
) 


I. I, Lisa Callahan, baving been first duly cautioned and sworn, state the followi11g based upon 
personal knowledge: 


2. I am a Senior Research Associate TT, at Policy Research Associates, in Delmar New York. I 
am also an Emerita Professor, The Sage Colleges, in Troy, New York. l am currently the 
principal investigator for projects funded by lhe Russell Sage Foundation, the Pennsylvania 
Department ofTiun1an Services, and the National Institute of Justice. In addition, lam project 
director for "Best Practices for Psychiatrists Treating Justice-Involved Populations in 
Community Care," funded by the Substance Abuse and Mental Health Services Administration. 


3. l was elected to serve as the public member of the Americ;an Psychological Association 
(hereinafter " APA") Ethics Committee for a tbree-year term, from 1999 to 2001. I served an 
additional year, 2002, when the individual subsequently elected as the Committee's public 
member resigned after attending one meeting. Jn my role as public member, I participated in the 
Ethics Committee adjudication of the Michael Gelles case. My specific role in the Gelles 
adjudication was as one of two Ethics Committee members assigned the role of "reader," which 
meant that I and another Committee member each prepared a summary and an independent 
recommendation to the Committee. In this role, I thoroughly and independently reviewed all 
case-re lated materials and came to an independent conclusion regarding the appropriate 
disposition of the case. 
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4. On June 4, 2015, I was contacted by Danielle Carter of the law firm Sidley Austin LLP to 
inquire as lo whether I would participate in an independent review related to "the post-9/l l 
involvement of psychologists in detainee interrogations, the APA Ethics Code, and related APA 
ethics pronouncements ... including the APA ethics adjudications process." l was interviewed by 
Ms. Carter by telephone on June 9, 2015. During the course of the telephone interview, Ms. 
Carter sent me case-related materials that the Ethics Committee had been informed by AP A 
General Counsel were confidential and not to be disclosed. (Disclosure of confidential case 
materials requires authorization pursuant to APA Ethics Committee's Rules and Procedures Part 
II, section 3.1.) fn her email message to me, Ms .. Carter stated, "Attached are the reader memos 
for the Gelles matter. We ask lbat you keep these confidential and delete this email after our 
call." 


5. I read the Report of the independent Review (hereinafter ·'Report") after it was made 
available to the general public in July, 2015. 1be Report names me as a witness and discusses me 
in relation to the Michael Gelles case lbat came before il1e APA Ethics Committee in 2002. J was 
surprised to see the case materials, including my reader's summary, contained in the Report's 
reference binders given their confidential nature. (See Report, Binder 4, PDF pp.1418-1425 
htm://www.apa.org/independenl-revicw/binder-4.pclQ Al no point was I ever informed that the 
public disclosure of these materials had been authorized. 


6. The Report contains inaccurate statements characterizing the Ethics Office handling of 
disciplinary cases. It slates that ethics disciplinary cases were handled in "an improper fashion," 
in order "to protect these [national security] psychologists from censure." (p. 10) Based on my 
personal experience with the Gelles case, these statements are false. The Gelles case was handlecl 
completely consistent with the AP/\. Ethics Committee's Rules and Procedures. The statement 
that the disciplinary cases were hanc!Jed in a improper fashion is also contradicted by the 
Report's own discussion of the Gelles case (pp. 475-486) and by the case-related materials in the 
Report's binders which show the handling was in keeping with the Rules and Procedures. 


7. Further, the Report's statement, that the disciplinary cases were handled in an improper 
fashion in order to protect the psychologists from censure, gives the clear impression that Dr. 
Gelles had engaged in unethical behavior despite the Ethics Committee's decision to the 
contrary. In fact, this impression is contradicted by the Report itself which elsewhere 
acknowledges that the Ethics Committee was unanimous in deciding that Dr. Gelles had not 
violated the AP A Ethics Code. (p. 485) 


8. During my interview with Danielle Carter, I stated more than once and emphatically that the 
Gelles case had been handled consistent with other ethics cases that came before Lhe Committee 
whenl served as public member and in keeping with al l Ethics Committee rules, procedures, and 
practices. My characterization of the case. which directly contra:dicls the Report's statement 
about improper handling of national security psychologists ethics cases, was not included in the 
Report. 


9. During my interview with Ms. Carter, I was given the distinct impression that the Sic!Jey 
independent review was intended to find evidence that the Ethics Office staff had exercised 
undue influenc-e over the ethics adjudication process. I staled emphatically during tJ1e interview 
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that the Ethics Office staff, including the Office director, had not attempted to exercise any 
influence over me as a reader, or over any aspect of the adjudication process in which I 
participated, in order to reach a particular outcome. This information was not included in the 
Report. 


10. The Report's disregard of the information I provided was aJ1 the more striking given its 
inclusion of information from a former Er.hies Committee public member who offered a 
perception more in keeping with the Report's conclusion about the improper handling of ethics 
cases. The Report (p. 475) states, "Fonner public member, Evelyne Shuster, told Sidley that the 
Ethics Committee was quite lenient towards charged psychologists and often justified laking 
minimal or no disciplinary action by engaging in a risk versus benefits analysis." Clearly, my 
experience was no1 consistent with Ms. Shustcr' s, yel the Sidley interviewer did not query me 
about the differing experiences. It is also noteworthy that the Report does not mention that Ms. 
Shuster resigned after attending on ly a single Committee meeting, and that in my service on the 
Ethics Committee I attended 13 meetings. 


11. Sometime after Lhe Report' s public release, I received a calJ from APA Board member Dr. 
Linda CampbeU, whom I knew from the APA Ethics Committee. Dr. CampbeU stated that she 
was calling to inquire whether I was similarly distressed as she was with the Report's false 
characterization of a number of the events described in it. I infonned Dr. CampbeU that l was 
quite distressed by the Report's false characlerizalion of events about which I had personal 
knowledge, particuJarly the mischaracterization of the Ethics Committee's handling of the Gelles 
case as improper. The telephone conversation between Dr. CampbeU and me focused almost 
exclusively on our mutual agreement and belief regarding the inaccuracy of the Report and our 
distress thai false inforrna:tion was publicly released by AP A. 


f'.Cauahan 


Sworn and subscribed to before a notary public in the State of New York, this __1_ day 


ofNovember 2017. 


Notary Public 


DfREk MONTANYE 
Nowy Public·· $late~ New York 


NO. 01 M06346586 
Oualttieo in Rtnnetaer County 


My Commission Explrn Aug 15, 2020 
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EXHIBIT C-9
.:: 


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lago 


DAVID HOFFMAN, et. al, 


Defendants 


AFFIDAVIT OF ARMAND CERBONE IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDERD.C. ANTI-SLAPP ACT 


State of Illinois ) 
) ss: 


County of Cook ) 


1. I, Annand Cerbone, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. lam currently a member of the American Psychological Association (APA) Council 
of Representatives, having been elected to that position in 2016 by Division 42, the 
Psychologists i:n Independent Practice. I served on the AP A Board of Directors from 
2008 to 2010, the APA Ethics Committee from 2012 to 2014 (Chair in 2014), and was 
appointed by the Board of Directors to be a member of the Commission on Ethics 
Processes from February 2016 to August 2017, a commission created in response to the 
HoffinanReport. 


3. I was contacted by the law finn of Sidley Austin LLP in early 2015 and requested to be 
interviewed in connection with the Independent Review being conducting on behalf of 
the AP A regarding the post-9/11 involvement of psychologists in detainee interrogations, 
the APA Ethics Code, and related APA ethics pronouncements including the 
Psychological Ethics in National Security (PENS) Task Force work. I agreed, end Sidley 
attorney Danielle Carter interviewed me by phone on April 30, 2015, for approximately 
40 minutes. 


4. Daring my interview, Ms. Carter questioned me about, among other things, Dr. 
Stephen Behnke in a manner that evidenced a preconceived narrative that Dr. Behnke bad 
behaved improperly and exercised undue influence on APA governance member 
decision-making. I infonned Ms. Carter that based on my experience with Dr. Behnke on 
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the Ethics Committee for which be was the primary staff person, this description of his 
behavior was incorrect. l observed Dr. Behnke provide diligent and highly competent 
staff support to the Committee and I observed AP A governance members with whom he 
worked adopt positions based on their independent judgment after considered, thoughtful 
and extensive debate and discussion. l informed Ms. Carter that if Dr. Behnke were to 
have attempted to exercise improper influence over governance members, governance 
members would have reacted to him in a strongly negative fashion, which was never the 
case. When I read the Hoffman Report I was surprised to see that my information and 
observations regarding Dr. Behnke and governance members were omitted and that the 
Report persisted with the narrative that Dr. Behnke had behaved improperly. 


5. Ms. Carrer inquired about the handling of the Leso ethics complaint I infonned Ms. 
Carter that the matter had been handled in accordance with Ethics Committee rules, 
procedures, and policies, and emphasized the importance of not deviating from standard 
procedures in handling ethics matters. This information contradicted the report's 
statement that ethics matters were handled "improperly" (HR p. l 0), and this information 
was not included in the Report. 


6. The Hoffman Report describes Dr. Behnke's ethics workshop activity at Ft. Huachuca 
in Arizona and leaves open the question of whether he had improperly accepted payments 
when it states: 


The evidence (on file with Sidley) appears to show that the payments, 
ranging from $1 ,250 to $5,000 per class, were made to APA, not Behnke, 
except for two instances when Behnke said he received the payments 
directly and wrote AP A a check for the payment amount less his expenses, 
although there js some conrracy (sic) evidence as DoD had Behnke's bank 
account infoanation, presumably for direct deposits .. (HR p. 37) 


Based on my personal knowledge of and experience working closely with Dr. Behnke for 
a number of years, it is inherently improbabEe that he would have accepted money for his 
own personal use while he was performing dllties on behalf of hls employer AP A 


7. Based on my knowledge of and experience with Dr. Behnke, it is likewise improbable 
that he would have acted in any manner, either as an individual or as a part of a collusive 
joint enterprise, to support torture or detainee abuse. 


8. My purpose of providing this affidavii is 1.-0 attest lo what I believe to be true and 
correct regarding certain of the events investigated by Mr. Hoffinan and written about in 
the Report. I am submitting this affidavit to the Plaintiffs aft.er the final meeting in which 
l will serve on the APA Council of Representatives. I have observed fellow Council 
members similarly provide affidavits and be foreclosed from participating in certain 
Council activities as a result 


I declare under penalty of perjury that the foregoing is true and correct. 


2 
JA1516







~a-£ C-t .. .. 
Armand Cerbone 


Sworn and subscribed to before a notary public in the State of Illinois, this z_!f I?. 


day of October 2019. 


. 


~i 
~---,._...,. ... ..,,.._.,..,.,...v 


a=FICIAL SEAL I ·MICHAEL NE.iEOCY 
NOTARY P\Jel.IC ·STATE OFIWNOlS 


MY COllMJSSION EX"!RES:lll/25/20 
. -... -
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EXHIBIT C-10


rN THE MONTGOMERY COUNTY, OHIO, COURT OF COMMON PLEAS 
CIVIL DIVISION 


LARRY C. JAMES, et. al ., 


Plaintiffs, 


vs. 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF BRUCE E. CROW 


State of Texas 
County of Bexar 


) ss: 


CASE NO: 2017 CV 00839 


Judge Timothy N. O'Connell 


1. 1, Bruce E. Crow, havrng been first duly cautioned and sworn, state the following based upon 
personal knowledge: 


2. I am a retired military officer who served as the Psychology Consultant to the Office of the 
Surgeon General (OTSG) of the U.S. Anny from June 2004 to June 2012. As the OTSO 
Psychology Consultant my duties, among other things, included executing the Surgeon General's 
instruction to oversee development of U.S. Anny Medical Command (MEDCOM) policy and 
training program for behavioral science consultants to interrogation and detention operations and 
deployment of Anny psychologists into those positions. 


3. I was first contacted by email by Yasir Latifi of the law fim1 Sidley Austin LLP on June 18, 
2015 and asked to provide infonnation in an ongoing independent review being conducted on 
behalf of the American Psychological Association (APA) regarding the post-9/11 involvement of 
psychologists in detainee interrogations, the APA Ethics Code, and related APA ethics 
pronouncements including the Psychological Ethics in National Security (PENS) Task Force. I 
was interviewed by Mr. Larifi and Mr. David Hoffinan by telephone in my work office in San 
Antonio, TX on June 22, 2015. 


4. I assert that the Independent Review Report to AP A is not an accurate characterization of the 
events in which 1 participated or of which l had responsibi lity while OTSG Consultant, nor is it 
an accurate characterization of the activities of individuals of whom I had oversight. I find that 
Mr. Hoffman speculates and draws conclusions through innuendo and then portrays those 
speculations as fact 
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5. For example, Foot Notes 985 and 986 miscbaracterize and conflate unrelated communications 
and contacts between me and AP A staff to create the impression that the Army Surgeon General 
Office engaged in deceptive collusion with APA staff. Specifically, the report selectively extracts 
words and sentence fragments from emails to portray me as manipulating APA staff into crafting 
deceptive messaging to Congress, and the Report implies that routine meetings between DoD 
psychology leaders and APA staff aimed at improving psychological support to military and 
their families were actually secret and nefarious collaborations. Additionally, Foot Note 1349 
incorrectly implies that the Anny Surgeon General Office planned to circumvent APA ethics by 
involuntarily removing clinical privileges from psychologists assigned to Behavioral Science 
Consultation Teams (BSCT). 


6. The Report repeatedly comments on "collusion" for the purpose of enabling harsh and 
abusive interrogations to occur. This grossly mischaracterizes the intent of those engaged in the 
collaborative process. Surgeon General Kiley was keenly interested in the fact that military 
personnel assigned to his Command were being deployed to work as consultants to interrogation 
and detention operations in tbe early years of the Global War on Terror. He convened a Summit 
on behavioral science consultation in August 2005 for a better understanding of the mission and 
ethical issues so that he might develop necessary guidance for his personnel. He instructed me to 
begin development of a policy and training curriculum for psychology personnel working in this 
area. In turn, I instructed members of my staff, including Colonel Debra Dunjvin, to proceed 
with that task. The Surgeon General was very clear in his intent that this policy would provide 
specific guidance to psychologists and other MEDCOM personnel and would be consistent with 
their professional ethics codes. Several Army officers consulted with staff of the American 
Psychological Association; others consulted with the American Medical and Psychiatric 
Associations toward this end. 


7. The Report lacks any real understanding that treating detainees humanely, with dignity and 
respect, was the standard for detention operations, certainly by the summer of 2005 when the 
PENS Task Force met. It repeatedly concludes that abuses must have been occurring during the 
very time period that Surgeon General Kiley was explicit that all medical personnel would treat 
detainees humanely, consistent with the Geneva Conventions. In fact, he directed a 
multidisciplinary functional assessment to assess medical operations of all detention facilities in 
lraq, Afghanistan and Cuba. The report of that assessment was issued April 13, 2005 and 
approved by the Surgeon General on May 24, 2005. The report concluded, among other things, 
"(t)he overall level of outpatient and inpatient detainee medical care is extremely high" or 
"exceptional", and "(t)here is no indication that any medical personnel participated in abusive 
interrogation practices." 


8. I was incredulous to learn recently that Mr. Hoffman and the APA are now claiming that the 
Report is "opinion" rather than fact-based. Mr. Hoffman communicated to me that his charge 
\\las to provide a fact-based review of allegations that the DoD colluded wiU1 the AP A to support 
use of harsh interrogation techniques and to ascertain the truth about those allegations. Further, I 
understand that the APA has taken a series of actions based on the belief that this report was fact
based - tenninating staff employment, posting the Report to their website, and sending it to 
Congressional offices. These actions and the mischaracterizations in the report have severely 
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impacted the lives of some very fine military officers and their coJJeagues, wilh whom I worked 
very closely during the time discussed in the Report. 


FURTHER AFFIANT SA YETH NOT. 


Sworn and subscribed to before a notary public in the State of Texas, this J,.J_ day of 


April 2017. 


ANTHONY O SANCHEZ 
Notary 10 # 128605524 
My COmmls$fOn Exp11u 


May 2, 2019 
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EXHIBIT C-11


SUPERIOR COURT OF TRE DJ STRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al, 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DA YID HOFFMAN, eL al., 


Defend an ts 


AFFIDAVIT OF ROBIN M. DEUTSCH rN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSmON TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


Commonwealth of Massachusetts ) 
) ss: 


County of Middlesex ) 


l. 1, Robin M. Deutsch, having beeu first duly cautioned and sworn, state the following 
based upon personal 'knowledge: 


2. I am the Founder of the Center of Excellence for Ch1ldren, Families and the Law at 
the Williams James CoTiege in Newton, Massachusetts. Prior to this position, 1 was 
Senior Psychologist and Director of Forensic Services at the Children and the Law 
Program, Deparunent or Child Psychiatry, Massachusetts General Hospital/Harvard 
Medical School. 1 have served in nwnerous governance positions at the American 
Psychological Association (hereinafter "APA"). These include the Ethics Committee 
(2005-2007; chair in 2007); the APA-American Bar Association (hereinafter 
ABA'')Working Group on Psychological ancl Legal Interventions (co-chair, 2007-2009); 
the APA-ABA Working Group on l.ssues of Alleged Abuse, Neglect, and Endangennent 
(co-chair, 2007-2009)~ and the APA Commjttee on Professi.onal Standards (20 12-2015). 
In addition, T bave served m governance roles for other professional organizations, 
including as president of the Association ofFamiJy and Conciliation Courts (2008-2009). 


3. I was interviewed by Mr. David Hoffman of the law firm Sidley Austin LLP, in 
Boston on May 11, 2015, in connection with the ongoing in.dependent review being 
conducted on behalf ofilie APA regarding the post-9/l l involvement of psychologists in 
detainee mterrogations, the APA Ethics Code, and related APA ethics pronouncements 
including the Psychological Ethics in National Security Task Force. 
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4. I was a member of the APA Ethics Committee from 2005 unti.l 2007 and served as 
Chair of the Committee in 2007. ln that capacity. l became very familiar with the relevant 
AP A policies and prooedures for handling the adjudication of ethics cases, some cases of 
which are described in the Report of the Tndepeodent Review to APA (herernafter 
"Report"). Based on my experience reviewing dozens of ethfos matters as a member, vice 
chair and subsequently chair of the committee, the Report contains munerous 
miscbaracterizations of the manner in which the Ethics Committee members and staff did 
their work. 


5. The Report states on page IO that "the handling of ethics complaints against 
prnminent national security psychologists was handled in an improper fashion, in an 
attempt to protect these psychologists from censure." This is not an accurate statement 
with regard to the handling of the Larry James ethics case, which was handled during my 
tenure as Chair of the Ethics Committee. The James complaint was handled entirely in 
ace-0rd with the required procedures, and there was no ·'attempt to protect [James] from 
censure." The Report itself later states (p. 59) tbat the James complaint was handled in a 
"tech11ica!ly permissible" manner, altliough it fails to acknowledge that state licensing 
boards which had also reviewed complaints against James (something Mr. Hoffman 
specifically raised in my interview as documented in the interview notes) likewise found 
no cause for action. 


6. Further, on page 521, the Report states: 


Unlike the Leso complaint, which was kept open for approximately seven 
years, the James complaint was closed within a mouth of the Etliics Office 
having received the complaint-<lisposed of in truly Lightn.ing speed so 
that Deutsch could review ii before her Chairmanship was finished. 


The Report's characterization that the case was .. disposed of in truly lightening speed so 
that Deutsch could review it," incorrectly implies that I had a motive or an agenda to 
dispense with the case in a manner that would not have occurred had it been. reviewed by 
my successor as chair of the committee. Mr. Hoffman .never questioned me in the 
interview about the timing of the James case as described in t11e Report. 


7. The Report's failure to discuss how the ethics program handled any ethics complaint 
or case other than the fottr interrogation matters gives a highly skewed view of how the 
APA ethics adjudication program worked. By failing to provide the conteict of how 
ethics cases were bandied generally, tl1e Report leaves the impression that the complaint 
against James (and against other of the psychologists involved in national security 
matters) was handled differently from bow cases were generally handled and, therefore, 
handled improperly. 


8. Furlher, the Report's reference binders contain confidential infonuation from the 
James ethics complaint in 2007, a proceeding that T oversaw as Chair of the Ethics 
Committee that year and for which I never authorized information disclosure as would be 
required by APA Ethics Commi11ee's Ru/es and Procedures Part JI , section 3.1. (See 
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Report, Binder 4, PDF pp.I l 49-l 164 nup://WW\\ .apa.orgt1ndependeut-rev1ew1bmoer
:!.12l!tl This information details the careful handling the complaint received by the Ethics 
Office, contrary lo Ute Report's conclusjon that "!be handl.i.11g af ethics t--omplaints against 
prominent national security psychologists was handled in an improper fashion, in an 
attempt to protect these psychologists from censure." (p.l 0) 


9. During my interview with Mr. Hoffinan, questions he p0sed to me left me with the 
distinct impression that he had a preconceived narrative and had already concluded that 
the Director of the Ethics Office, Dr. Stephen Behnke, had engaged in inappropriate 
behavior. Mr. Hoffman's questioning implied that Dr. Behnke had attempted to exercise 
influence over the adjudication process io an effort to reach a particular outcome. 'While 1 
do not recall a direct question as to whether l thought Dr. Belmke's behavior was proper, 
the information I provided in response to the series of questions posed would have 
communicated my experience that at no point did Dr. Beh.oke pressure me to reach any 
particular conclusion regarding the James ethics complaint, or any other ethics complaint. 


10. Much attention in the RepoJt is given to APA activities related to an effort to pass a 
moratorium prohibiting any participation of psychologists at certain detention centers., 
often refe1Ted to as the "Altman resolution" . (See Repo1t pp.396-428) A constant refrain 
in that section of the Report is the conclusion that Dr. Behnke opposed th.is re,solution to 
pnrsne his own agenda and to "manipulat[e] the goveruance process to give every 
advantage to DoD representatives." (p. 420) The Report highlights facts that it claims to 
support this conclusion even when there are equally or even more plausible conclusions 
to be drawn from the relevant facts. 


11. For example. the Report chronicles Dr. Behlik:e's work to achieve a compromise 
amendmen1 to the Altman resolution.. Many governance groups, including the Etltics 
Committee when I was Chair, did not support the Altman resolution. The Re.port 
m.ischaracteriz.es Dr. Bebnke's efforts to achieve a compromise that would receive broad 
support among governance groups as Dr. Behnke's effort to stop a proposal "that would 
have caused problem's for Behnke's partners in DoD." (p. 411) Tu fact, ill my experjeuce 
working within the APA governance process, it would be precisely the role of APA staff 
to work to facilitate· a possible compromise when a disagreement exjsts among groups as 
to what version of a policy proposal should move foiward through the governance 
process. 


12. Another mischaracterization of Dr. Behnke's appropriate staff work occurs when the 
Repmt implies he improperly failed to di.sclose drafting a letter for me. The Report states 
(p. 421): 


DSJ (the Divisions of Social Justice] also sent the.ir email, with the 
proposed amendments, to Robin Deutsch, as the Ethics Committee Chair. 
Upon receiving the email, Deutsch reached out to Behnke and 
Moorehead-Slaughter and asked if she sbould provide any 
comments .... Later that day, Belmke responded that he had been in 
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contact with Deutsch, who agreed that the Eth1cs Committee would not 
have time to review the substitute amendments. Behnke noted that 
Deutsch ·would send a letter to DSJ explaining this point. On August 7, 
2007, Belsok:e drafted the letter from Deutsch, and sent it to Deutsch and 
Moorehead-Slaughter for review. Deutsch approved of the Jetter later that 
day. When Belmke forv.'arded the letter to Gilfoyle, Farberman, 
Strassburger and Beavers, he did not dislcose [sic} thal he hdd drafted 
the letter under Deutsch's name. (emphasis added) 


The statement regarding Dr. Behnke's failure to disclose that he had drafted the letter 
provides the clear implication that he 11ad acted improperly. To the contraiy, Dr. 
Behnke's handling of the draft letter was customary for staff work. APA staff 
responsibilities include drafting correspondence for governance. 1 had no expectation that 
Dr. Behnke (or any staff member that drafted a Jetter for me) would disclose who drafted 
the letter following my approval of the letter. By approval of the draft, l adopted the letter 
as my own. I do not recall whether or not Mr. Hoffman asked me about !he drafting of 
this letter for my approval but if be did, I would have made jt clear that !here was nothing 
improper about the way Dr. Behnke handled the situation. 


13. Final1y, I am a signatory to three "open letters" from former APA Ethics Committee 
Chairs to the APA Board of Directors and the APA Commission on Ethics Processes 
detailing: inaccuracies in the Report regarding conclusions abont the handling ofetbics 
complaints related to lllltional security activities; the Report's inappropriate disclosure of 
confidential information from ethics cases; al legations of flawed processes by which the 
independent review was undertaken; and concems about perceived, potential or actual 
conflicts of interest connected with APA's re-hiring of Mr. Hoffman for a self-review of 
his Report. Attached hereto as Exhibits A, B, and Care true and correct copies of these 
letters. TI1ey are also available 01tline al : 
nrrp:flwww.ho1imanreponapa.com1resourceS1lener7o2vn·om'7olvto1111e~o.Wl::.tiJ1cs~o.lVC..o 
mmitteeo/o20chairs%202- l6- l 6.pdf; 
bttp;//www .hoffinanreportapa.com/rcsourcc:;/APA%20Sccond%20Lcttcr"/o20Ethics%20 
Chairs.odf: and 
Lm p./i\~W w .boffina11n:po11JW:i .convresource~IOctober" 02020 l o'"o'.lO~o20Lener%20from 0 o 


2 OFormer" o20Ch Rirs%20ol'\o20Ethic<;" o20Comm i1 lec.ndf respectively. 


1 declare under penalty of perjury that the foregoing is trne aod correct. 


~#fi~uts~Jl 
Sworn IJ.1d subsc1jbed to before a notary public in the Commonwealth of Massachusetts, 
this 1!._ tlay of October 20 19. 


y Public 
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Exhibit A 


February 16, 2016 


An Open Letter to the APA Board of Directors from Former Chairs of the APA 


Ethics Committee: 


The report on the Independent Review conducted by Attorney Hoffman and his 


colleagues (•Hoffman Report") was released in July 2015. A group of former 


Chairs of the Ethics Committee had written the Board on July 1, 2015 before the 


Report was released requesting an opportunity to review the report prior to Its 


public release. This request was Intended to assure the accu racy of any 


characterizations of the operations and processes of the Ethics Commrttee Itself 


or APA organizational processes regarding ethics issues more broadly, o r in any 


other constructive fashion identified by the BOD of APA. We deeply respect the 


goals of our associat ion and had hoped to offer constructive feedback. We never 


intended to advance any preconceived agenda or Interfere with the independent 


review. Now that the Hoffman report has been made available for review, 


perhaps ourfeedback to APA wou ld contribute to an informed andtrarisparent 


process about· how best to implement changes that reflect the best interests of 


our association and society. While the Board acknowledged receipt of the lette r, 


we never received any substantive response and again request an opportunity to 


contribute. 


This has been an extraordinari ly difficult time for the Association . The APA has 


been deeply challenged at every level by the circumstances gMng rise to retaining 


an independent investigator, the Report's release when it was prematurely 


•1eaked" before peflions named In the report had an opportunity to review and 


respond, and the st i ll ongoing impact upon persons, t he Association and our 
profession -following Its reJease. We collective.ly write as past Chairs of the Ethics 


Committee to support the Board's stated goal of a transparent search for the 


truth, identificat ion of any core organiz.atlonal problems giving rise to Initiating 


t he Report and responding to It, and opportunities for action to effectively 


address any identified problems. 


This follow-u p letter is even more relevant than the previous one w hen 


considering t he cumulative effect of a number of allegations, reports and 


responses to the Report. TI1ls letter does not assume their accuracy but we 
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believe that taken together they warrant a transparent and thoughtful review of 
the Report Itself and consideration of what such a review may mean for decisions 
by Association leadership as.APA moves forward. These include: 


• Substantive concerns raised about the processes and procedures relied 
upon by Attorney Hoffman and his colleagues during the course of the 
investigation; 


• The process by which the Report was completed and prematurely "leaked," 
including what steps the Association has taken to identify who improperly 
released the report; 


• 11ie process by which a decision was seemingly made following the 
premature release of the Report to set aside the previously articulated 
process by which persons na med In the report would be Individually 
contacted and provided an opportunity to submit comments or suggested 
revisions by an established deadline; 


• Reports that a number of individuals interviewed during the course of the 
Investigation-both psychologists and non-psychologists-have Indicated 
that the information they provided was mischaracterized or that relevant 
information they provided was not included in the final Report; 


• Reports that some lndlvlduals whose lnformatlor1 and actions would have 
been relevant to the investigation were not interviewed (including some 
Chairs of the Ethics Committee whose terms were during the relevant time 
period); 


• Concerns that the Report's characte rliatron of Ethics Committee :ictions 
involving military psychologists who had complaints filed against them 
reflected a significant misunderstanding or mischaracterization of 
Committee procedures in finding that the Committee or its membe1s had 
acted impro perty in those cases; 


• Al legations that persons who had been influential in prompting the 
Association to retain an independent investigator were essentia·lly given 
preferentia I access to Attorney Hoffman in a manner which could be 
viewed as Introducing a risk of invest igatory bias and later invited to meet 
with the Board prior to the Report's release to discuss recommended 
courses of action; 


6 


JA1528







• The implications of documents generated by individuals and groups 
subsequent to the release of the Report which, if substantially accurate, 
would· sharply undercut the asserted factual basJs for the conclusions of the 
Report and Mr. Hoffman's core ''theory of the case• when he alleges active 
and improper "collusion" between some Association staff and members 
with some members of the military. 


Other allegations or reports could be included but we believe that those cited 
above are sufficient grounds for asking the BOD to consider our feedback. 
Without assuming the accuracy of any one of them or predetermining their 
impact on decisions to be made going forward, some of them are of sufficient 
gravity that a good-faith and transparent effort should be made to examine the 
Report's methods and conclusions, and considering courses of action already 
taken or planned on tlie basis of the Report in light ofwhatis learned in revisiting 
it. 


Additionally, because there has been so much intense discussion of the issues 
related to the report find I ngs we respectfully suggest that the Board provide a 
clear explanation about the following: the process by which decisions were 
made in appointing members to the special Ethies Commission; who was invited 
to review and comment upon nominees; and why the appointment process has 
been so prolonged. Given the sigrliflcance of the questions and the potential 
Impact upon APA and the field of psychology, it would be prudent to be as 
transparently thoughtful as possible. 


We appreciate that these have been challenging months for the Board and the 
Association and that the months ahead likely hold more challenges related to the 
circumstances giving rise to the Report and to the Report itself. We anticipate 
and hope that the Board will offer a substar'ltlve response to this letter which 
demonstrates a willingness to consider a process by which the Report is revisited 
in a thoughtful, meaningful and transparent manner. We a re prepared to 
communicate with the Board about what such a process might entail and 
particularly In reviewing the Ethics Office and the Ethics Committee 


7 


JA1529







Respectfully submitted, 


·Robert T. Kinscherff, Ph .D., J.O., Chair 2000, 2001 


Steven Sparta, Ph.D., ABPP, Chair 2002 


Michael D. Robe rts, Ph.D., Chair 2003 


Katherine Di Frandsca, Ph.D .. Chair, 2005 


Robin M. Deutsch, Ph.D., ABPP, Chair 2007 


W. Brad Johnson, Ph.D. 2008 


Jeffrey Barnett, Ph.D., Chair 2009 


Nancy McGarrah, Ph.D., Chair 2010 


Nadya A. Fouad, Ph.D., Chair, 2012 


James N. Bow, Ph.D., ABPP, 2013 
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Open Lcuer !'Nm Fonner 01•iN oflhe APA EthiCJ C..mmillcc to thcBo•nl of Dlrootoni 


Pm:oivcd , Potential or Aetwtl ConOklll of llltcrcn bt Atto111•y ffotTmllll S<?lf-lleYlew 


May 15, 1016 


The A9ord <r( Dir'i!<.:!or,> ug<\ln 1·.iainod All\lmoy l)ovid H111Iman in April 2016. He is IQ review 
his previously rcleas<d llJld once nmc11dcd report (1'eferrad ta as die b1d<p•J1d~111 llcvl<w), On 
Mu~ lO. 2016 a ooci:ununication was rclcoscd tu the Co1mcil lisJser.·c by Af'A President Susan 
McD:m1cl noting lhal Mr l:loll"m:m hod been ~cngugro for lbc limited f'lllPO"" of anoly>:ing 
certain Dep=ontaf Defense ("DoD") policies r<c..'lltl)' brought '° tlieBoord's attention in 
"''IX'"" hy lhc Asoocio1ioo'~ Division 19 ond •<verol psychologisi• discussed m lhc "'"'P'"'lo111 
Review • Mr. Boffin an is to specifically "reviC\\! the relevant policies and aSSCS8 1hce:<Lcnt Lo 
\\'hich they ~upon tht: issues. fioding.'J. :i.nd/CW' cooclus:k~ rd:'lected jn tJ1e f,u/cr~1rde111 


Re vi"""" Ht reportedly "also intcmh lo indicate in bis report wh£1hcr any modifi.,.tions or 
clArifioa:tioos to the Jntl~pentkut R~,·iew are Dppl'Opfiato in lis,ht of these pohoia ... 


Pre8idcn1 McDrutlcl characterizw Mr. Hoffin411'• cum:nl ffCti,<itios as a "supplcmeot41 n:vicw" 
thnt "is a continuation of Mr. 1 lt>ffnum 's prior work. bRSet'.l ()0 lhe t!Xisteoce of fllCluul 
tnformolion !hot has o.-ccn1ly b«n called 10 our uu<otion. • lv!r. Hoffman i• d=ribed :li! 
''1;11or[ing) APA 's intlll'e$1 in ensuring that lus /11dependenr Review is fnir and oocuro1l0.' 
Pre$1dent McOaruel relies 011011these111 concluding tluu oeiv l'eVle"· o( tUs: prior\YOfk dt,>es llOl 


OOa:llituto. conflict or int<:TC$1 00 his pmt or Llmt oJ' the Board. 


A oonflict or interesl anses·when un lndivtduol hns rt!:!d or reasonably pen-eived dul1e~ to more 
than one pc:rsou or orgnruu1lon "~hich 1·nny or does·tor11pi01ui5': 1ht:ir ah11ity 10 odd1t:SS potc01inl 
or actunl adverse interests. Th.is includ~ circwnfit.anocs in \vb.ich an .individual 's mvn ~naJ 
or llfor~«;ionul ()()11.ce.mts c.•· 1n1ei·e.~ts n1ay he: ('II,' are u1Gon$.l$te:n1 or even .udverse 10 Lhos,e of it 
chent •nd/or an organizali.oo w1lh whom thAI indiv!dual llM • relatio1tship (e.g.. emple>yee, an 
ownersbip slllko, onoll10r cli1:111). Collllicts of int'""'" may be ;1arl< und ocLioos truoon cl.arty 
seu:servin.& or setf-prolocting 01 rhe co$1 of the int"'1:Sts of clien•~ ororganizotion~ with whorn 
the individual ha• a rclotionsltiJl. Connict< of interest may al;;o be more.insidious by leading the 
incli vi dual 10 ignore or discminl infomutlion ID n lcs.1 con.5cioos·process of oonlli:m•tllt)' bins or 
lC$$ ooo.'iciOU5 adoption or ,.,if-serving orsclf-prolcction rationolizulioas £ord..,1siorus !Ir u.:tioos 
which have the result of bcin! scff-l!Crving or self-proteclh'e at the ei..-pcnse of othcT prutics. 


The mcssol!O from President McDaniel bolds lhal Mr. Hof Jinan is not bcmg asked lo conduol "an 
investi@alioo of [his] initiaJ inve:stig11tion'" and is iaslcud "a continuation of Mr. ll0Lfm:u1 's pnor 
work, bosed oo th• e>:tster>C<l (If f11otunl 1oforroo1ioo Lbm bas reoen1Jy been Cfllled co t>ur 
alienlioo - As a result~ Dr McDnniel a~ 1h.1J Mr. Hoftina.11 ·s re-engagemeti~ 10 evaluate his 
prior wtirk. ctUUJol constirure a ooulliot of inl<:r<:sL 


This assertion 1s problematic in se•erul respects First, 11 ns,111r1es th A! a parson cannot be in o 
c.onruct of iruer<:st \Vhcn being asked to rcvie:w ihcir O\\'U previous Wlll'k. This not a correct 
aMsumptwn.. I"' or CXBJnple.. an attorney bang asked lo n.""Vit:\\' lheir own \\'ork in n Ctt.'Je-ma.y bi: in 
a confliol of .intet""l if thnl "'''t•W m•y or does reveul ovidl.~1oe of possible logo! malprnctico. A 
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phy>iclan h<:ing. •sl«l to review ~1eir own wol'k iit a case 111J1y l;.e in ti oonOict of inhlt"Sl if d1~1 


nnicv.• n1ay or does reveal e\'idencc ofinjuri.ous ·medic-iiJ error An allQrneyorphysi.cian in t11ese 
cirtumslmlc-cs may inlcntiona.lty c;booOO to ignore or miscl:lllrnct~ that C'\~dcru::e, or p.cchaps
evcn more problcmolie•lly, engage in well-<lcscribcd pr()e¢$S<:li of oonfi=•tory bi~" 
minimi1.3UOD or rutioo11li:ution th~• compromioo their ability to identify or to t1ppr<:eiate their 
earlier missteps. 


Socoud, President MoDaniel repoi1s that Mr. Hoffman's review-Of bis own work is prompted, at 
Jeasl in plln, "on the cXisLenoe 1.>f factual inf<lrmlllion Ll1otb3$ '""ently been called 10 Ol.lr 


attention." This .. faatuti l info1mation'" ma;r-h1n"e bt~1 ""recendy"' called to I.be mtenlion of the 
Board but the challenge I.his infonuaLion [X>SCS is that it \\'a~ rcpo.1.cdly readily a.vniloble nt tht 
time o.f Ute mve:.i1ga1ion lhmugh m=s b$ a1sy t1:1 n simple intanet :iearoh. lf so, J>O$S1bilit1es 
.arcnliscd about Mr. Hoffman and his investigation !bat include: (a) tho invcst1("'tion did not 
• ttempt iO •ccess llus readily available informauon;. (b) tbe 1nfon1111bon wos n<:ccssoo and tvlr. 
Hoftinan foiled to recognize the potelllial rolovonce of tbot mfonnnuon and ;;o did nC( 


illCO(l,00\te it into bJs iuvest.igatklll Qre\ren fe'Wtl that he had ncces:$ed it.; or, (c) decisions \VCrC 
made t.o tgnorc the potential imp!ic.n.tiODS of this informahon l'or Jus annlysts and c0i.'lcJusions and 
k>. not rep<>rt lhul it bud bet.n uc<:e8i;e<l dutiog. the coun;e of ~1e 1ovostigoti<>n. 


El)Ch ofll~ rai::,;~poteulial i~-;ue:s ~ach u:s a Cnllure ofdue dillgen.oe gi"veo t.hefocus and cbnLCxt 


of the report (a. above). lhoJl<lSS!bilily of sigrufic.nl confirmatory b183 lhat led hini LO not 
id.,,i<ify °'. appl\lclnte ~l< .-clevance of the irJfurmatioll or a n.eed to report that he had nwicw<d it 
(b. above), or delib.crate o.~clusion ond failure I<> report accessing nlfonna1ion. wllich would b:lvo 
uoilcrmin<:d 1llc1nf~ce• •nd oonelosions ofhiB repqn (c. abol'e). 


Wcwanl lo make ii clear that we have no idcn wbol.h.cr any of 1~ proce>""3 we"' illvl)IVed oud 
are nol olleging that any of lhem were im'<>lvcd .. Howow.-, llSking Mr. Ho-flinan to revio1v hi$ 
om1 work for potential evidence of any of iliese and to report this e•idenoo lo the Board cl,'llrly 
places lli.m in at least a JletCOL\'ed conil1cl of i"te<est and perhaps an actual one. 


l htr<l, 1b.e porenlial conqeqµenees for Mr. l-foffiunn and lhe Sidley Au<lm law furn with whom he 
is affiliated would be significant if he were10 acknowlooge l<'i1ting or onwntiug 111iss1eps which 
will nO\V substt.ir1Uvely alter the conclusions and recommendations of the lnd.ependtt.nl Revie""' 
Under the circumstances. tha:carc f ac!or:> which could reasonably be-expected to cootribute to 
co.nliimatory bias. unwiwng 0>elf·protectio11 (111,inunizntion, i:ationalization), or intention;d {sclf
proteotive advocacy) effons lo <lflim1 the qualrty, iod•pendence illld oonc!usiom; of tho 
bulepende,,ut Review. 1\cknowledgn1g ~~ans mjsst.eps that \VouJd !?U.bsumtively cltallen_ge the 
investigation it.self. or 1.hc conclasions and rcconamendations il genernh.'<l C:Ot1ld have poteul.Hllly 
grave prof,,..;onal !iAd legal mtplieauoos for both Mr. H<iffmnn •ad Sidley Au.tin. lt cannol be 
~imply be OSSUJned ibat Mr. Hoffman and Sidley Austm now share any iu1crest on the part of tl>e 
APA tllril 1he ltult11>111denl f\lvlew is ··f air nnd n-ccurru.e ... 


Agoio. '"" wan1 to (;lo•r!y ;tale l!lDt we do nol k~<>w whether llllf of the potontially problematic 
pro·ce:s.se:s were involved m the oritrint1l U1vcstigatian or the bidepe12de11l Review, And"«'~ are no1 
alleging any intentional mi:sconducl or wiwitlillgmis:.1eps <>n 1he pMI oI Mr. Hotlinno, his 
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investl[llllion ~n. or Sidle~· Au.<tin H~W.:Vl!t, ii is narve It> a~l n:cugnizelhepowotial orroal 
conllic1s of foteresl ari.<ing [mm n.'1lliniog Mr Floffnuu1 10 osses,s bi. lm!ep1mdm1 n.,,1.,., in ligbl 
of"faotual infolll1•1ic111" which WM rep<11·1cdly readily avllllableduring 1n..original invdljgaiie>rL 
11tis is particulorly the C8$1> $inre then: aro po1c11tiolly :rig11ifican1 profe$1llooal, legal und otlier 
ooosequencesforhim Md Sidley Au111in should he now aclmo"1ed81' 1ha1 fftl!ureto identify, 
apprecinre or1ncorporut0 I.hi~ .. fucUJJll 1J1rom1trtiou"" \vill now ~1nnt,ively oltcr the conclusious 
and rccoaunendatio11.0\ in Lhe JniWp~11de1d Review. 


/\dditioMIJ)', llD)' ocknowlcdgcm•n1 on his p.'lrt IMl lhc 111de~ndcm n...,;.,.. is llaw\ld in any 
substantive way\vOUld o1soJJove in1pli<:.tsli.ons fur AP:A TWsJ-epon \VQS relied upoo tu tt"l'tniome 
the anploytncnl of APA ~1.1f1: t.'flCOUl'tlgc the·trnnS:itions of 04her'$, 1io1il lhe tnvolven1~t or 
p$)'Cbologists iunnlional socuri1y ondlormili1ary lleltiagio, dircCI r~oo of the Ethi°" Code. lllld 
t!kc other sreps which llJl\•c bod or could bave ""b5lmltial orgam:u>tional, profe&si<1nal Md lo~•l 
cousequenccs. Tbclndepemfe1d I/mew hos rc:sultcd m the pCl'llOoal a.od profoSS>anal iatcgrily of 
Al'A staff. mernbei'S and othel'l! IO be directly orindu'Oetly called mto qu<&•on m WU}"S that ba•c 
hod s1gni.flcnnl <.c-on:;eq_u.cnccs ror lho~ uldrvidu;:ils 


Under these <»rcumslances, an obscrvcr could reasonably wonder whether lhe mtcre:<1S of lhc 
recent past-President the cwTet\l Preiudent and the Board.an: llbgnc:d \Vt th tli-c mt~ of Mr. 
Hoffilloo &ad S1dloy Austia m dctomuniag tho! Utc "faclUJJ] information" he is now oskcd 10 
cumridcr ,vouJd have had mini1naJ or ao bnpacl up:>n his investigaticm or I.bit: conclusions Qf lhe 
/11dcpe111k111 Report 


·nu_., poten~sJ ~hgo1n.:nL of interes1S an10l\g A'f A senior gov-.:rn:mce, Mr Hoffman, Md SkJJey 
Ausun has aln:ady oro•lcd • pcrueption uf cmllic1 of interest runoag some APA memboo; nnd 
tnoy con~tlluLc: o p0ten1inJ \ 1r o.ctunl cunOiCI ol' iatcre:s;1 bs:.t\Vcun 1hcsc c:laneal!tof :;cuior 
go.,,,mancc mxl lhc brood /\Pl\ mcmbcrshlp nod 1\PA 's inlcrnaJ oanstituct1~ie:; Theinterosl~ or 
/\PA members nod of APA•• an Ofl,'Mizo1ion may divcrg~by pereepti<ln 1111d/ar n:alily-from 
lhn•e of Ibo recent post-Presidcni, Dr McDonicl, ond tho Boord This po1ential divcrgonec of 
1ntcrests 'vould be n1agnified should IJ)efe ever be (\vllicb still could OCCllr} IO\\"Sllits ngaiust APA 
l1r filing of cthi~ and/or lioonsure cornpla.ints tigainst Individuals: iJl AP A govern11nce :ui~o,g 
from 8'<pS to'kcn in rclianec upoo the l11dtrp<111.k111 Review. Y ct. AP/\ Prcsidcn18 and UIC MA 
Board of Dircotors have a provmlmgJuty to serve 1hc best inlA.'rtl:ll:> oflhc mentbersltip auJ the 
cirg:lm.zat:Ioo nnd oot tbct.r o\vn professiocull, orgaru2.ational or personal lnteros.ts. 


ll is11lways profe.'<$JOoally 81l<l oip111z.ationnlly prude111 ro avoid Jlei""lVCd, p.>tontiill or~ 
conflicts of in•= wbetJC'.'er IJ(>SS1blc. ReUlining M" Hallinan lo Kvicw bis own work raise:; 
dlfficu!L JJod potont1nlly uru'l/..'¢llvoblo pOICnbal nra01l"'1 conllJcis ofinlenlSL 


As past Ethics Ch:\irs, w~ hove previously «ti led for an indcpendcm asscssmenl of the 
mvOJ.1.ignuon oondactcd by Al101ut.-y Hoffinuo and UIC sub<IC'luenLJ11depwlie111 Review report. 
Wc 11~wll i\Jr timely initiation ol'lhis mdcp•m:lea1 assessmeotns in lhe bestlnl<rosl! tirlhe 
A.ssqcialion. U_ntl~ lhc cum.ml tircurusu1na:s1 simply llu: J>CJ'Cehied potenliol or :u:tunl i;oaJliCt.i 
of lntae:n- iuislng fronl 11Je Boatd rctnfDing Mr. l lo:ff.innn 10 revic,,r.his own invesLig:1tion and 


a 


11 


JA1533







report are wilil-cly 10 yield an uutoomc vi•w<<l llS crOOible =ong many APA menbers or 
oott5li1uet1c\0$, or hy m811} e>:l<mru pm'li"" 


Rcll))()ClfuUy, 


Robert.Kinsobecff, Ph.D, J.D., C:lrnir2000, 2001 


Steven Spruta, l'b.O., Atll'l', Chair 2(i02 


Mi~hoel D Ro\>arls, PhJ), Ch:llr2003 


Katbo:rine Di f rnnciJlcn. PhD . Choir ZOOS 


Robin M Dcutscl1, Ph.D., ABPP, Chmr 2007 


W Brod Johnson, PhJ), Chmr2008 


Jeffn:y Bmtctl Ph.D., Chllir 2009 


N1111cy MtOarral~ Ph.D., Chair 2010 


N•dya A. Foull<I, PhD , Chair2012 


Jomd N. Buw, Ph.D .. ABPI', C1trur 2013 
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Exhibit C 


October24.2016 


ro the AP A Commission on Etlucs Pro<:essc$. 


We write as lbnoercluursof !11< APA Elluca Conunilleciu ,-.,.pOnS<: lo tbo Comm1Mion's"Cull 
for C=01ts" as posted on the. APA Website. (L .,..,,-- ;;;o,,n;~~~ ) We support Ibo 
COmmission 1s review of the. APAEdtlcs prQgllllD as ·· one of Lhe firsl steps iu a series or 
""'°1lll1•nd•tions" b)l thc Boonl and Couru:tl ln response 10 Lire Independent Report nulhored by 
filtomey D11vid Hortman (bOJ'Cl/ler abbrc\ioted •s Lbc "TR"). We sobnut the."" CCJmm<:11L• ba:<e<I 
UD ourcxpcricntc:I with the Ei.biOS pmgrnm nod, ID same CO!iCS,_OUT pcrsoruiJ knmvlcdg< Of 


ovt:uls d<scribeJ in the JR w11h Uic hope lhnllhc Commissioo 's at,th·iu"" will support m Ethics 
Office that continually improves illl obi lily lo moot \he. needs of U!<> APA memb<:Nlhip nnd lhe 
public. 


The IR addrc;;so the ethics ndjudlcotion prugrnm in Im> '"""10!1S. lhe Exa:utivc SllDlDlmy (pap 
58-63) lllld the oection .. APA•, haudliug ofDisciplinlll)' Co= •s•io'1 Nation•! Seouri~ 
P.ycoologists'' (pages4611-522). 


Crltkism or the hnndHni of e thic• complllinb related to national >ecurlly ncthitie1 


·n1c IR wns highly critioal of how the EUucs Cammilwe and Office handled fow· ethic.< mailer!< 
O\<er o period of 12 y"'1rs Tue IR choractorized the h!lndlintt of Oicsc fourmallor:! as " improper." 
( c.a- "we found tlmt tho handling of ethics complamL• againsi pl'OOtlnonl national secunty 
1"Ycbolog1St$ wo~ hand I«! in an improper fllliluon," p•ge I(), and "Co.nclu'iioo$ r•gordmg 
Improper •pplicatioi>Qf APA Etb1csDi.so1plinruy System, .. pug• 5$). 


The ctluos adjudtcallOJ> program "governed by the APA Bylaws, the Assoc1abon Rulcs, lhc 
Ethics Comm1tt<e R•ie< and Prooed11re,,, and l'.lhi<IS Corumntee p0l!c~ «:gardmg 
contideotiabty. D•spiL! ox1<nsi\'c discussion regarding the handling Of otbics mlll'- the lR 
failed to cite a smgte mstancc m which U1e Ethic:; Conmu1u:cor (>fficestJtl'f violatcd ony specific 
provb1on of the><: g0v.,,ni11g dO<.'UJDOll!S (with Lbc !:Ole c.\ccption thot • letter may nol h•vc b<:i:n 
"Jllaoed in the approprifile fileofret • molJOfW11.$CI05<d, poge492), In raot. 01) infonn<d N\~CW of 
the IR rcllcets clooe llltcntlon 10 policies and pnx:cdurcs by the mombcrs of the Ethics 
ComnUttee l'.\nd the E.thi~" ()ffi~ (C"'fr rn~ f'our di~plinaryr ca~ tvera tlOl h~ndled in nn 
"improper" f asbion. ·nic JR· s W:scrlplion of Ethics Office 8talI review of ethics complaiuu. as ~. 
bockw!lrdsj)rocei>-s wherein the prclilninm')' dctcnnin•ti<u of Qn olhical ''iol01ion ls mudc before 
nny spccilic clhicol standurds ore even oousidcn:d" (pngc:s 471 , 515) ;.,. ~mis.."bomctcriwli<>n or 
how the Et!ues Office staff operute. I.ti our ""'P""ence, Ethics Office Slllff ore prllfess1onttl• with 
nn intimate working knowledge of the EUucs Code :md relovnn1 proocdures. 


Addtlloruilly, lhe JR 's failUic lO include important m11n1t1ution rc:\1cwcd by lhcE.lhics OJ'fioc in 
lhe four matters(e.i; .. P<l8¢S 494-520) also hrunper~ •reader' s ability to make on mfonncd 
JUdgcrnont about how the Etlues Ofr.cc opcrutes end rccogruze Uiot lh<:se four llllltl<J'S wcro 
handled m -0 1ntmn~r OOO$islenl W1lh how· other cth1os oomplilints: \\'ere handled. The l.R. s rm.lure 
to comp.m: MW lhcsc four minors wc1>< hondlcd with bow other <3se« """' bundled ri!O:; 
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l""ving the in..:curnte imprcs:sicm-e."!'Ccl11Uy for"""'""' wilhool detailed fruuiltariLy with E1ltics 
polici1>• and l'fOC"dtll"C'l··lluu 1h;:se four 04.<e.' rcccivc:d Jiff Cl'Clllial ond impruJ>er u""tm"11l. 


The Commission mey Ullrc this oppo11un11y to cluri(y Wh•lhor lhc Ellucs Ccmmiuo< R11/e.• nnd 
Prv~dure., are 10 be applied in ll ma:oncr oooSUtcnlly 00-1uss all ethics cocaplainL-; or, ns is 
implied by the IR. whether certJ1in cln•S<O< of complainL< will be: treated dilTercntly than oUtc:n. 
Diffo1"1llial trcnlmonl risk.< outung ogoinSI lltc ve1y no4iou of due proces$, 


Tit• dbc:los•reof oonltdeotialinronwition in theJntlcpcndentllcporl 


!'he e>.~en!llve <hsclosut:e of ml'orma1ioo relntcd to:> U1ese four elllics motl¢fS .in lhc .IR 111llY wcll 
have vic;latcd lite Ethi"" Committee Ruf•.< and Pr<!C<!.th1'"-' reganliog the conridentiJllity of "'11ics 
oomplaunsr., .. , . , ..... .......... ,., ........ ,,, ..•. ~• sc:ccspcoiallyPrui.ll. S101;uons3. I 
wd 3.2). 1ltlsdi;d()!.'UJ'ehos the pt'lll!n1JJtl 10 undenuine«>nfidouwlhJ!tAPA wiTI1'18p<'<ll the 
confidcnuality of cthi'"'""'latcd moaer.i mid th~ ulldcrmine the IVOri: <>f the Ethics Co.mmillcc 
•nd Office Releese QI' elh1cs cose tnfonnouon in the IR""""" ltgitimutc con<= about Y.1i<thcr 
iuformation l'lllDiug Ill lhc Af'A EthiC-> Office will be: kept confidential. 


it i• essential that the Commission directly addrc;.-s the contours of coofideutiality for maueni 
befure the Ethics progrt1ai so th st coropla.inanis ond respondents ooe fully inlilfll1od regarding 
whcll>:r information related to nn e~tios rn•ttcr \Vtlt remain confideotJ41 or tinder wbut 
ccrcumstances t.hnl confidentiulity can or n1usLbe bceacl.ted. 


Conflict• of inttr<st ln th< Etbics adjudl<atlon program 


The EiU11cs Comnussion !<11oukl 11cld,_ connicb of intm:sr m the odjudicouon p!"Qgmm. Clear 
rules on recusal wUJ prott:et APA SlttO' a.nd Lhe t1tlju.diocu1onpr(,\CC$$. 


Current proocdurcs require the Director oJ lhc Ethics Ofll00 1111d tl1e Chair of the Ethioo 
tonunittccto cooducl an initJal review of on e1hics oomplaint.. includi.og on oec:ision review of 
c:omptwnts ~inst mean be.rs ~ag 1n guvcnumcc rok:s. Many govcmanccgroups nrc 
peripheral to the ethics prooeso ond Ethics >lllff hove little mtctl!Ction wilb lb.""' groups. Other 
govcrnnnce groupo MC <;<.'lltfl!l to U,., fuuetioniugoF APA, und Clhi<:S staJ:r ha»c rcgulnt ronlJlcl 
with group mcmbcni. lt is untenable that on Ethics Office sWT menilier would revimv • 
complaint ngrunst •member of the Boosd or Oireel<lrs. Scllior sa<lfl' bllve ongoing conloot with 
die Board and oncnltavc long,stonding n:letionslups with them. Rcspoosibtlily for peisooncl 
decisions r"-11~ witltlbo CEO rntbcr than.the Board bul th= arc mynod ways m wbic:Jimcmbcrs 
or the Boortl can exeroisc mfiuenro ovor •taIT which al times etlll include sllt{( m:ognltiou ami 
even. COlllpcnsilhOll. We &rot1gl) t.:noou.1 age: the Comu1i~ot1 to f\.·~view Li1c Later uf ~go.alioo 
T<'<lC!ltly 8JJbJll.1£t<.'<l by !he public member of ihc Ethics Conumuoe for <ldditionol lhouphts on tho 
subject of conflicts of inleresl in the odjudicott(lll process. 
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'rhcl'Olc of adjudi<J11ioo in lh• Elhia Committe<: and Ethic. Offire 


Tlte lR lilotoo (page 465), "[The Ethics Office Director) mode educotion arJd cousultalioo lb.e 
primory focus of the Ethics Office; ~dJudiCat!OJl was tclcgntcd to• 'tcrtfory focus. 1" The Boord 
of Directors. ool Slllff, sets priorili•s for /IPA oJTu!<ls. During our respective tenures as Chrur of 
iha Etltic.< Committee, tlte Dir<Xltor of 1110 Ethics Otrrce fo!Iowcd •nd applied lhc prioriti."" 
established by Ute Ooard of DiJ'C<llOr.l in Q ruillln•-r ihat WRS eoa.sist•nt l'ith the policoies, rulcii;, Wld 
procedures &overnin&,theadjudication program. ff the Conuaission believ~ 1.hose priorities 
shottld be re·aligucd, the correct body to do so JS i.ho Board of D.ircclors and not the Director of 
the Etl1ics Office, 


Second, the Hoffman repon slated (pngc475), "lJurinS bisintervjcw, (lheElhics Office 
r>1recioif told Sidley dtat th~ role of tbe Ethics Office is not pro1ccuon of the pub! ic and tlint 
protec.ti.on ofthe pul>hc· is o function formto licensmg boards." Duriogour rcspcctivc tenures, 
tlte Etl1ics Qilice, led by ~"' Olllcc Dir•~tor, ru:lively sought to collaborate with the Associnucm 
of Stale andPrm·incial 1-icensing Boards (ASl'PB) nod mdh·idl1ul staie, territoiial. ano pnwincial 
licensing boards. Ho envisioned co111pMme11tary roles for the Ethics Committ.ce and licensing 
boards in enhancing tho competent and educal prncuce of psyci1ology 


The Conuni;;sion cpuld make• vnluAble contrib11tioo by de=bing what it views as the 
npp!'Qpn1llc rclationsliip l>ctwccn lho APA El.hies program and licensiJ1g e111i1i0$, This would be 
p>trtieul:rrly belpftl.l since the JR foiled to report that inultiple liocn,:io.s boards bad investigated 
complaints against one military f"')'chologist named in the IR yet took no action agmnst htm. 
(pages 520-522) 


Acttss 1ltinfonrutllo1> byilt• Ethics Commillcc 


The 1R C\lrr<:<:tjv iodiCllLed that Ibero arc times woo11 U1e E1l1ics Commiltoo and Office are llOl 
uble w 1>bl;rin Wonnotionncoossary to adjudicale an otlric:tcomplni;Jt i)<.'<:!lu.~ of hmiluUOO$ oo 
AP A's abilily lo conduct WJ.mvestigation. TheSI! lirnltatio.ns l~llidc 1.he ~ick of •uhpoeno power 
t111d to rure C08CS, lhc inability 10 obtain classified infonnation. Ironically, the lR iotJicaled l)lnl 
its own nbiliLY to invcstigl)te APA was hampered by tbe5e sru:ne limitnti011s (e.g., "as oon
govemment i1we;,1igall.lls, we do not h~veuecodty Clearnnc.::,"poge 5) yet critidzed APA for 
111a.kmg this point, .._thcr<:: \Vas ... m accarate (albeit stn11.egiually OOil''enieot) clohn I.hat gothenog 
fua infOmJation would have been exrremely difficult ln light of the Qlassilied n~ture <>f 1he 
un<ferlying acdvttios." (pa&o 67), But it t, jncom:ct to conclude !hot a lack of access m cJaSliified 
infomUttion is the only, ..... r e\'~ prilll41)'. reaoon \\'hY ethic.~ io~:ltigations ounaot go forward.. 
111ere .are many reasons why Uie ethics f.troST!'lm n1ay not hnve act:ess to inf<1nnation nece$';8ry to 
adjudlcato anci.hics compl<rinl but no analysis of these reasoas was offered m the JR. 


The Commission CIUl m~kc. vahmblc tootributicm by atklrcssing lbc cl1alleng<:Sfacing. rriv•tc 
association in BOCl!SSing infonuation in inv~stignt.i.Qg: or ttdjudica.ting ethics QOmplaints bul risk$ 
mi:tiing tile 1n&r\: if llte inquiry 11.'C·u~ upon lbc rare s1tualioo in ·,vh1ch the challenge ts due to 
olao:si.6"9 infoooallon. 
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Wo 9ffer our thanks to the-C ommisston for rc\tJew1ng our com.meats, We look f0f\\1Jrd Co 
re;sdiog Lili:: Cr.lmmissfo11~~ l'l:!COlfUne.ndmlons ror the f!thit:s program tindoomcnend Lhe 
CCl!Dlilission for its work an Ibis ohnlla1ging lll<k. 


Sincerely. 


R£>bc:ri T K1nscl>:rff, Ph.D .. J.D .. Crullf 2(JOO, 2()0 t 


S1evcn Sp1u-1u. PhlJ., ABPP. Clwir2002 


.Micb•d D. Roberts, Pb.D~ Cha1t 2003 


Knthcn11c Di Francisca. Pb.D • Choir, 2005 


Roi)UJ M~ O..u1scb, Pl~D., ABPP, Chair 2007 


W. Brad JobnllOU,J'h.D .. Ch alt 2008 


Nllllcy McGamlh. Pb.D • Chlur 20 I 0 


Nady~ A Fouad, Pb.D .. Chrur, 2012 


James N. Bow, l'h.D .• ABPP. Chair, 20L3 
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EXHIBIT C-12


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA OOS989 B 


vs. : Judge Hiram E. Puig-Lugo 


DA VIO HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF DEBRA L. DUNIVIN IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTl-SLAPP ACT 


Stale of Virginia 


County of Stafford 


} 
) ss: 
} 


I. I, Debra l. Dunivin, having been first duly cautioned and sworn, state the following based 
upon perSQnal knowledge: 


2. I was first contacted by email by Mr. David Hoffman of the law firm Sidley Austin LLP on 
May 4, 2015, and asked to provide infonnation in an ongoing independent review being 
conducted on behalf of lhe American Psychological Association (hereinafter "APA") regarding 
lhe post-9/l I involvement of psychologists in detainee interrogations, the APA Ethics Code, and 
related APA ethics pronouncements including the APA Presidential Task Foree on Psychological 
Ethics in National Security (hereinafter "PENS"}. 1 was interviewed by Mr. Hoffman on May 20 
and 27, 2015, in the Sidley Washington, DC office and by telephone on June 23, 2015. 


3. Based on communications from Mr. Hoffman in advance of being interviewed, I was led to 
expe<:t that the review process being under taken would be an objective review and that Mr. 
Hoffman was serving as an independent, neutral and objective third party in conducting lhe 
review. I was not given any type of Upjohn warnings and was not advised that the investigation 
could be adverse to my interests, nor was I ever advised that the scope of lhe review had been 
extended beyond what Mr. Hoffman' s initial communications had described. 


4. I retired from 1he U.S. Anny in 2014, having 20 years of military service during which, 
among other duties, I consulted with commanders at detention facilities in Iraq and Guantanamo 
Bay, Cuba as well as with commanders of the Army Medical Command. l also served in the 
Army Inspector General's inspection of detention facilities. As a mid-level employee of the 
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Department of Defense (hereinafter "DoD"), I was never in a position to fonnulate DoD or 
military policy. Although I panicipated in the dratting and recommending of policies, I did not 
have decision-making authority to set DoD policy. I was expe1:ted to execute policies and 
dir«tives issued by my superior, commanding officers. Also, I was not in a position to officially 
speak to the media or the general public on behalf of the DoD or U.S. government; those 
activities require official designation. To the extent that I would publicly refer to existing policy, 
it was only as a conduit for stating or explaining what is the poJicy. 


5. In the aftennath of the abuses at interrogation and detention facilities after 9111, I was asked 
to help recommend policies that would prevent abuses and require reporting any abuses of which 
people were aware or even suspected. I volunteered to serve in the Joint Task Force-
Guantanamo Bay, Cuba (hereinafter "JTF-GTMO") and worked hard to ensure the 
Commander's intent that detainees were treated with dignity and respect and not subjected to 
harsh interrogation methods. Among the policies I drafted and helped implement there was the 
March 28, 2005, Standard Operating Procedures (hereinafter "SOP") for the Joint Intelligence 
Group's Behavioral Science Consultation Team (hereinafter "BSCT'). (Complaint, Exhibit B) I 
drafted this SOP in consultation with Colonel Morgan Banks; when implemented, it established 
procedures for the daily operations of the BSCT. Among other requirements for BSCT personnel 
was adherence to the Geneva Conventions, the Unifonn Code of Military Justice, professional 
ethics and local policies. Also required was reporting any interactions that were considered 
unsafe, unethical, illegal, or in violation of applicable policies and procedures. 


6. Prior to my initial interview and via email communication, Mr. Hoffman indicated that this 
information was not relevant to his investigation, and l was not given an opportunity during the 
interviews to either provide or discuss this policy. This policy prohibited stress positions and 
sleep deprivation. Sleep deprivation was never an approved technique at any detention facility. 
Some stress positions (e.g., push ups) were allowed for a period of six or so weeks in late 2002 
and early 2003, but then quickly, again prohibited by local policies. Sleep adjustment is not sleep 
deprivation. 


7. In fact, prior to the interviews via emails' and during the interviews, l repeatedly asked that 
Mr. Hoffman. provide wrinen versions of the questions he wanted me to address so that I could 
submit my responses for review through appropriate military channels that would enable me to 
discuss relevant policies, including the 2005 SOP I had helped draft while at Guantanamo. Mr. 
Hoffman refused to provide those questions (with the exception of very specific logistical 
questions pertaining to the Anny Medical Command's BSCT training program and my role in 
the Fall of2005 as the Anny Surgeon General's C<Jnsultant for BSCT Policy, Course and Ethics, 
but no questions concerning the BSCT's actions or policies). When declining to provide written 
questions ahead of lhe interviews, Mr. Hoffman specifically indicated that his interest related 
only to "communications with APA as opposed to internal DoD matters." 


8. During the interviews, Mr. Hoffman never asked me about the March 28, 2005, SOP, 
although he did question me about an earlier, December 10, 2004, policy. (The 2004 policy was 
superseded by the 2005 SOP as is clearly stated on the first page of the 2005 document.) He 


t A true and cotteet copy of the email correspondence is attached hereto as Exhibit I. 
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indicated thnt he had retrieved the 2004 policy online and scheduled a telephone interview 
specifically lo discuss it; he said his interest was the role of a psychological operations team, not 
the role of the BSCTs. Mr. Hoffman provided no information to lead me to believe the 200.S SOP 
was relevant to his inquiry. 


9. Separate from questions about the role of a psychological operations team, Mr. Hoffman 
questioned me about the existence of harsh interrogation techniques that. according to past media 
sources, had been in effect around the time of the PENS Task Force. I told him that authorization 
for harsh interrogation techniques within the military had been withdrawn prior to the time of 
PENS, was short·lived, and no longer in effect in the time period leading up to the PENS Task 
Force meeting. 


l 0. When I read the Report of the Independent Review (hereinafter "Report"), I was surprised to 
find that Mr. Hoffman had the 2005 policy in his possession - all three policies (2002, 2004, 
2005) were included in the reference binders he published along with the Report. I was even 
more surprised to find that the Report focused on JTF·GTMO policies from 2002 and 2004, 
concluded that DoD policies were "loose and high level," permitted abuses to occur, and totally 
disregarded the restriclive 2005 policy in his reference binders. Further, the Report 
mischaraclerized my actions as .. colluding" with others to allow OQD policy to be loose, high 
level and to pennit abuses in direct contradiction to whal the 2005 policy required. 


11. The Report repeatedly mischaracterized the multi-faceted mission and parameters of the 
work military psychologists perfonned as behavioral science consultants to interrogation and 
detention operations (e.g., pp. 13, 18, 27, 261, 262, 262-263, 300, 303, 329). In particular, the 
Report's conclusion that the role of the psychologist as both "safety monitor" and as an aid to 
effective interrogations was "naive or intentionally disingenuous" (p. 27} lacks any real 
understanding of how the BSCT works. Although Mr. Hoffman asked me about the role of a 
psychological operations team- an area I told him was distinguished form behavioral science 
consultation- he did not ask me about the role of behavioral science consultants to interrogation 
and detention operations. Had he asked me, I would have told him that in my training and 
experience there is no inconsistency for the psychologist to function both lo help ensure safety of 
detainees and facility personnel and to aid effective inlerrogations. 


12. As renected in his email exchanges with me, questions he asked during the interviews and 
statements made in the Report itself, it was apparent that Mr. Hoffman failed to grasp even a 
basic understanding of military protocols and procedures, and had no interest in learning about 
them. For example, in email exchanges, he connated the requirement to have infonnation 
pertaining to military duties officially reviewed and approved prior to release versus restrictions 
on discussing classified information. This confusion existed despite the fact that I had referred 
him to the DoD .. Directive on Clearance of DoD Information for Public Release" the day after 
his request to meet. A true and correct copy of the Directive can be found at 
https:l/tinyurl.comfy26h7sts. 


13. Further, the Report conflates policies applicable 10 the DoD with those applicable to the 
Central Intelligence Agency. (Report. pp.124-152) The Report also fails to recognize the way 
various DoD directives and instructions interlock wilh theater and local policies and, perhaps 
most important, that local policies may be more restrictive than overarching policies. 


3 


JA1542







Specifically, Commanders at detention facilities could write local policies that were more 
restrictive than those issued at the DoD level. 


14. Contrary to the Report's mischaracterization of my level of involvement with the PENS Task 
Force (e.g., pp. 14, 17, 243, 258), I was not a member of the task force, was not involved in its 
deliberations, and did no more than propose members for possible appointment to it by the APA 
President. In fact, I specifically explained to Mr. Hoffman during my interview that I was never 
in contact with the task force while ii was doing its work. In addition to not being involved with 
the work of the PENS Task Force, communications were extremely difficult to maintain while 
deployed (during the time of PENS) on anything other than secure lines without prior elaborate 
anangements being made, something I told Mr. Hoffman but which was omitted from the 
Report. However, the Report (p. 396) does refer to the possibility of communication difficulties 
between Col. Banks and Dr. Behnke during Banks' deployment. 


I 5. In addition, the Report (p. 240) misstates that I collaborated with Col. Banks on the drafting 
of a book chapter entitled, "Providing Psychological Support for Interrogations." I had 
repeatedly told Mr. Hoffman during the interview that I was not working with Col. Banks on this 
chapter. 


16. Following my interviews, I was never notified by either Mr. Hoffman or the APA that the 
Report had been completed and was about to be published. Additionally, I was never given an 
opportunity to respond to the accurocy of the Report and the accusations against me prior to the 
Report being published, nor was I ever infonned that an errata sheet to the Report was being 
prepared after the Report was published. Along with Plaintiffs Banks, James, and Newman, I 
objected to the contents of the Report in a post on the APA 's website on July 31 , 2015. A true 
and correct copy of the comments can be found on APA's public website at 
hllos://t jnrurl.com/y3vwdu6z. None of these objections were included in the errata or revised 
version of the Report that was published on September 4, 2015. 


17. At the time the Report was published, I was retired from the military, I did not hold public 
office or public employment, and was not engaged in any public service. Nor did I use my status 
as a retired military officer to put myself in the public eye or attempt to influence public policies. 
I became the subject of public attention only because of the actions of the critics and APA and 
what was written in the Report, not because I sought public exposure. In addition, I did not have 
access to the media to rebut the allegations made against me in the Report, and the objections 
that I and Plaintiffs Banks, James, and Newman posted on the APA public website received no 
media coverage in contrast to the extensive coverage of the Report itself. 


18. The Report's mischaracterizations of the work of military psychologists, the complete 
omission of any consideration of the applicable SOP which Mr. Hoffman had in his possession, 
and his refusal to allow me to get prior clearance to address questions important to the 
investigation lead me to believe that Mr. Hoffman had a predetermined outcome in mind for 
which he used the information gathering process to support and confirm. 


19. As a result of the mischaracterizations and false statements about me in the Report and the 
events that have followed its publications, my reputation was severely damaged and my income 
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has been significantly diminished. A career's worth of achievements in psychology practice, 
education and training have all been irreparably harmed. Job applications for various government 
positions requiring my type and level of expertise have been rejected and my post-military career 
goal of consulting to psychology education and training programs has been blocked. The great 
irony of this tragedy is that I have been accused in the Report of doing exactly opposite of what I 
was vigorously committed to doing in the military- working to help prevent unsafe, abusive and 
inhumane tleatment of individuals detained by U.S. forces. 


I declare under penalty of perjury that the foregoing is true and correct. 


-:---r-:::;:::.....~-~ _/ 
Debra L. Dunivin 


Sworn and subscribed to before a notary public in the State of Virginia, this 1.!i_ day of 
November 2019. 


Tnnothy David Wans 
Comm0<1111~~1111 of Virginia 


No1ary F'ubl•c 
Comnuu on No 7766992 


f.lyConvn "'°n E•pro 12 31 2022 
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EXHIBIT I 


On Jun 23, 2015, at 1:46 PM, "Hoffman, David H." <davk:l.hoffman@sictley.com> wrote: 
Or {sorry) can we do it at 5:10 or 5:15 Instead? 


DAVID HOFFMAN 
Partner 
Sidley AU'Slin LLP 
One South Oearbom 
Chicago, IL 60603 
+1.312.8$3.2174 
david.hoffman@sidlev.com 
www sidlev com 
Assistant· Carol Graf I cgraf@sidtev.com I +1312853.7231 
SIOLEV AUSTIN U.P 


On Jun 23, 2015, at 1;44 PM. "Hoffman. David H.* <david.hoffman@sidley.com> wrote: 
Hi, so sorry - can we talk at Spm eastern? 


DAVID HOFFMAN 
Partner 
Sidley Austin LLP 
One South Dearborn 
Chicago, IL 60603 
t-1.312.853.2174 
davld hoffman@sidley.com 
www.sldley.com 
Assistant: Carol Graf( cgraf@sj(!lev.com I +1.312.853.7231 
SIDLEY AUSTIN LLP 


From: OOCt<ll'OunMn (mailto:Doctoro1.1i1v1n@aol.com) 
Sent: Tuesday, June 23, 2015 3:<13 PM 
Yo: Hoffman, David H. 
Cc: carter, Danielle 
Subject: Re: Follow up question 


Hello again, Mr Hoffman. 


I jUS( wanted to confirm your intentions for arranging to tall, today since it's approaching five o-c:lod, here • hope I 
haven't missed messase. I'm still willini; lo schedule somethins this afternoon, but if it's not today I 1housh1 I should 
let you know th:il I have commitments the rest of 1his wed 1hat cannot be chan~ed and my nex1 :ivailabilit)' for this 
would~on Monday. 


Pica.st' just let me know when yoo have ll chance. Thnnks. 


Debra Dunlvln, PhD, ABPP 
Colonel (Retired). us Army 
DoctorOunivin@aol.com 703·402-3045 (cell) 


On Jun 23, 201.S, at 11 :01 AM. DoctorOunivin <Ooc1orDunivjn@aol.com'> \Hole: 


6 


JA1545







Mr HolTman. 


I n1111ain ~mmitied 10 helpi11g yo11 in your elTon to review information and draw factual, accurate conclusions 
re~rding psychologists' ~orl in the area of behavioral science consuluuion to detainee ope1111ions. And I must 
con1in11e to wort.. within Ille constraiMs we've dis~ssed - bodl verbally and in writing. regarding what I <an 
share per the DoD direcrive on clearance of infonnation for public release. Goins inlo further deplh on a 
p.irticular aspect of this policy memo - beyond whm appears 10 have been previously cleared, raises is~ues of 
both operational senshivilie> and official duties, and triggers IM requlmnem for official review. 


Ple:ise send specific question~ and t will submh the re.ponses for review through appropriate channels. I'm 
willing to sc:hedule a time to tall today, but I'm just not sure that there would be any1hing I could say other than 
what's been \Hillen in lhe documCflts lhat have gone tluouGJ1 the review process. 


ThDnk you. 


Debra Ouniv1n. PhD, ABPP 
Colonel (Retired). VS ArmyDQCtorpunivio<iaot.com703-402·3045 (cell) 


On Jun 22. :?O IS, nt I:?: 12 PM, ~Hoffman. David M." <davjd,ltoUinan@ajdley.s:orn> wrote: 


Thank you, Oebra. The document is available onllne, which is wMte we got it. (We've seen various versions 
online, all of which appear to have come from FOIA requests as you say.) I sent the document because we want to 
understand what was meant by paragraph 6(f), to make sure we ha~ a proper understanding of the work of the 
Psychological Operations team as II relates to BSCT psychologists, of course without discussing any details that 
would require a discussion of any dassified infonnation. I don't thin!< we need more than 10·15 minutes. Oo you 
have time for a call today or tomouow? 


Thanks. 
David 


DAVID HOFFMAN 
Partner 
Sidley Austin LLP 
One South OearbOfn 
Chicago, IL 60603 
+1.312.853 2174 
david.hQffma11@sidley.com 
www.sldley.com 
Assistant. Carol Graf I cgraf@sidley com I +1 312,853 7231 
SIDLEY AUSTIN LLP 


ffom: Doct<ll'Dunivin (mailto:DoctorDunivin@aol.com] 
Sent: Monday, June 22, 2015 10:48 AM 
To: Hoffinan, David H. 
Cc: Carter, Danielle 
Subject:: Re: Follow up question 


Good morning. Mr Hoffman. 


The Opet'ational policy memorandum you wish to discuss appears to have been released lhrough a FOIA requesi. 


Would you please send the cover sheet indiciltf ng lhnt the document was ob1nined 1hroogh official ch3nnels? That 
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will faciliuue my 11bili1y to discuss it. 


Please also send 1he question(s} )OU now have so 1hn1 I ma) ensure the responses are appropriately cleared for 
release. 


Thank you. 


Debi'& Ounivin. Pl'ID, ABPP 
Colonel (Relired). VS Army 
DoctOfDunivin@aotoom703·402·3045 (cell) 


Hello Debra. We have one short follow up question for vou in relation to the December 2004 BSCT SOP. 
(attached). Do you have time for a shOft call, perhaps Monday some time? 


Thank you. 
David 


DAVID HOFFMAN 
Partner 
Sidtey Austin LtP 
One South Dearborn 
Chicago. IL 60603 
+1.312.853 2.174 
davld.hoffman@sldley.com 
-w.sidley.com 
Assistant· Carol Graf I cgraf@sldley com I +1 312 853 7231 
SIDLEY AUSTIN LLP 


••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
••••••• This e-mail is sent by a law firm and may contain information thal is privileged or confidential. If you are 
not tilt: intended rccipien1. please dclele the e-mail and any attachments and notify 
us irnmediately. ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••+•••••••••••••• 
••••••••••••••••••••• 


<BSCT SOP 2004.pclf> 


xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
On May 21. 2015. at 7:35 NA. ·Hollman, David H." <davld.hoffman@sldley.com> wrote: 


1pm would be perfect Thank you. 


I have not seen Ille ducks but will look again! 


Oavid 


From: DoctorOunivin 
Sent: Thursday, May 21, 2015 09:13:00 AM 
To: Hoffman, David H. 
Subject: Re: APA independent review: Request for astiistanc:e 
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Good morning. Mr Hoffman. 


Wednesday May 27th In the afternoon wm work fine for me. Oki you want to meet at 1 :OOpm as we did 
yesterday? If not, please let me lcnow another time. 


Hope you had a chance to lake a peak at the mother bird outside your building • s~nd Rower bed on I~ 
right .... 


Travel safely, 


Deb<a Dunivin, PhD, ABPP 
Psychologist Emerllus 
COionei (Retired). US Army 
OoclorDunivin@aol.com 
703-402·3045 (cell) 


On May 20. 2015. at 10 30 AM, "Hoffman, David H." <davld hoffman@sklley com> wrote 


Hi Dr. Dunivin. rm on a shOrt break from <another interview that will 90 until yours I believe virtually all 
our questions will be abOut eommuntcations with APA so 1 figured we coUld just discuss loose in 
person. Thanks again ancl see you soon. 


From: OoctorDunMn 
Sent: Wednesday, May 20, 2015 09:08:46 AM 
To: Hoffman, David H. 
Cc: l.atffi, YaSlr; Carter, Danielle 
Subject: Re: APA independent review: Request tor ass!stanc:e 


Mr Holfmiln, 


Just £ollowing up on the expectation that you would send a list of questions early this week I haven'I 
seen anything rrorn your office about that and I'd like to start the review process as soon as possible. 
Did I miss a messagti_rom your office? 


Regardless, will see you later today. 


Oebra Dunlllln, PhD, ABPP 
Psychologist Emeritus 
Coionel (Retired), US Anny 
DoctorOun1vl_11..@aol.co.m 
703-402·3045 (cell) 


...................... ~··•••·••••····•••••·••••·····•••••••-···•••••••••••··•••••••·•••••••••••••••••• 'l"hlse-tllail is 
sent by a law firm and may contain lnfonnatlon !hat is privileged or confidential. If you are not the 
intended recipient. please delete the e-mail and any attachments and notify 
us tmmediately. •••••••••••••••••••••••••••••••-••••11


······--··"········--····••••••••••••••••••••••••
111
••••· •••••••• 


xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
On May 14, 2015. at 6:20 PM. "Hoffman, David H." <davlcl.noffman@sidley.com> wrote; 


Super. lhanks. 
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From: OoctorDunMn 
Sent: Thl#'Sday, May 14, 2015 06:13:46 PM 
To: Hoffman, David H. 
cc: LatJfl, Yaslr; Carter, Danielle 
Subject: Re: APA Independent review: Request tor assiStance 


I'll plan on 1 ·5 then. looking fO<Ward to meeting wilh you. too. 


Debra Ounivin. PhO. ABPP 
Colonel (Retired}. us Army 
DoctorOunivin@aol.com 
703-402·3045 


On May 14, 2015, at 8:42 PM. Hoffman. David H. <davicl.hoffman@sidlei'. com> wrote: 


I'm not sure but. to play it sate. if you can give us the whole afternoon, we would appreciate ii. So, until 
5pm at the latest. 


Thanks, and looking fOMard to meeting you 


From: OoctOl'Ounivln 
Sent: Thursday, May 14, 2015 03:57:19 PM 
To: Hoffman, David H. 
Cc: tal:ffi, Yaslr; Carter, Danielle 
Subject: Re: APA incfependent review: Request for assistance 


Ye!>. absolutely. 


Wednesday. May 20th at 1 ·00 pm it is. For planning purposes, about how long do yoo anlicipale 1he 
meeting wm be? 


Thanks 


Debra Dunlvfn, PhO, ABPP 
Clinical Psychologist Emeritus 
Colonel (Retired). US Army 
DoctorDunivin@aol.com 
703·402·3045 (cell) 


On May 14, 2015, at 4:18 PM "Hoffmal'I, David H " <david hoffma~idle~ com> wrote: 
Thanl:: you, Or. Ounivin. Can we plan on meeting you at our office at lpm on Wednesday, May U>? 


David 


DAVID HOFFMAN 
Partner 
Sidley Austin LLP 
One Soulh Oeatbom 
Chicago, IL 60603 
+1.312.853.2174 
david.hoffman<@sidley.com 
www.sidle11 com 
Asliistant Carol Graf I cgraf@sidlev.com I +1.312.853.7231 
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SIDLEY AUSTIN LLP 


From: DoctorDunMn [mallto:OoctcwDunlvln@aol.com) 
Sent: Thursday, Mey 14, 2015 3:10 PM 
TO: Hoffman, Da111d H. 
Cc: Latifi, Yaslr; Carter, Danielle 
SUbject: Re: APA Independent review: Request fa- assistance 
Hello asaln, Mr Hoffman. 


I would be qui1e willing 10 meet wi1h you next week, as you sugses1, 10 discuss any m:nlel'S rela1ed 10 APA 
communications and set aside any issues dun require DoD revi1w un1il release ean bl obtained. PlllllSI do s111d 
any questions related 10 my official dulies, as soon as you can, even if ii is early next week, and I will submit for 
review. I agree lhat il's unlikely thal could bl turned around in a day or two and would be pleased 10 schedule 11 


second meeting IOr follow-up on 1h~ maneis ir needed. 


I'd be h3PJ>Y 10 come to your office for Ille Interview. At lhis point I cannot make 11 meeting al nine on Wednesday 
bu1 could be available anytime In lhe afternoon. I still have Thursd;iy availabiliry bl.!1 undetsW!d you are now 
scheduled for that day. Please let me know if sometime in the aflemoon on the 20th would wOl'k for you mid 11bout 
how mu«i time you require. lf1ha1 isn't convenient for you. I'll find some da1es later in 1he month l1S Ms Carter 
suggested in he!" meSiage. 


Thank you. 


Debra Dunivin, PhD, ABPP 
Colonel (Retired), US Army 
DoctorD111Jivin@aol.com 
70J-402-J04S 


On May 14. 2015. at 1:47 AM, Hoflinan. David H. <davjd.l!oftinao@sjd!ey.cgm> wrote: 


Dr. Dunivin. 


Thank you for your emails. and I apolosize about the delny in respondins. As to meetini; next Wednesday or 
Thursday, I can meet ne111 Wednesday. I now need to be with aoo1her witness most of Thursday. Would<) am on 
Wednesday work'? We'd be happy co meet wherever you'd like. Our office is in DC al I SO I K St. Lei us know if 
thal would be a convenient location for you. Olherwise, ple:ise let us know whet works best for you. 


The classification and review issae you raise is perfectly understood and of oourse appropriate. Frankly, I think 
mos1 of ourqueslions will not raise such issues, since many of our questions relate 10 communications with APA as 
opposed to Internal DoD maners. We can cenainly send you some quesrions or 1opics in advance tha1 might 
implicate the classificalion poinl, thouah 1ha1may001 occur until early next week in light of die number of 
interviews we are conducting and the light lime frame we are opera1ins under. My strong preference is 10 go ahead 
with our meeting next weeL, even •hough I recognize 1ha1 you may not ha~ had time 10 receive answers on 1he 
classification issues by then. lh11e meel and some of our ques1lo11s need 10 be put aside pending DoD review, tha1 Is 
fuw. I'd rolher get lhrough most or part of our inu:rview next week 11nd then. as necessary, finish i1 at a later 
date. As I Sllid, I think we may find that most of our questions will not require review nnd approval. but we are 
happy 10 see how it goes. Asa in, given our time conS1rain1s, we need to move forward in as expedient a maMer as 
we can. I appreciate your under51anding regarding lha1 constraint. 


Please let me know what you think. And once again. a sincere thank you for your assistance and cooperalion. We 
and the APA appr~inte it. 


Bea1 regards. 


II 


JA1550







David 


xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 


On May 1~. 2015, at 10:4!) PM, '1-loffman, David H.~<david.hoffman@sidley.com> wrote: 


so. clearly Danielle and I are both wotking very late lonighl and have not coordinated wen regarding 
which one was going to follow up with you l ~m glad to see that our emails are oonsistent with each 
other, although ooly one addresses the classificat1on poinl, 


Please accept my apologies about sending you lwo emails 


Thanks again. 


Dav kl 


From: carter, Danielle 
Sent: Thursday, May 14, 2015 12:46:35 AM 
To: dgctordunivio@li'nt com 
Cc: Hoffman, David H.; L.atifi, Yaslr 
Subject: RE: APA independent review: Request for assistance 


Oear Dr. Dunhtin, 


I am a partner at Sidley Austin and am working ll'ith Oallid Hoffman on the indepefldent review. I undemand that 
you will be in OC next week and may be avallable to meet with us. We WO(Jld like to meet with you the morning of 
Wednesday, May 20'~. if you are available. We could meet at our offices at 1501 K Stleet NW. We are close to the 
Farragut North and McPherson Square metro SIOflS. Please let us know If you are a~allable to meet with us 
Wednesday morning. If that doesn't wort, please let us know what d;rvs and times would work for you. 


Thanks and best regards, 
Oanielle Carter 


DANIELLE CARTER 


Partner 


Sldley Austin LLP +1.202.736.8925 djcarter@sidley.com 


xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
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From: DoctorDunMn Sent: Friday, May 08, 201S 12:55:27 PM To: Hoffman, David H. CC: Latif'i, 
Yaslr Subject: Re: APA indepettdent review: Request for asslStance 


Hello agJiin, Mr Hoffman. 


I have a request. As I men1ionecl In 1he previous message, I am cons1rained in wha1 I can share given 
classification i-• and operational sensh ivi1ies. Since your uea of inquiry relates 10 informa1km I acquired 
during performance of officlal du1ies as a miliiary officer, I wan1 lO ensure lhat 1he responses I m:ile ue 
appropria1ely reviewed and cleared for public release. The Deparunenl of Defense Dire1:1ive on Clearance of 
DoD lnfonnation for Public Release (DoDD S230.09) makes it clear 1ha1 lhe securil)' review procets applies lo 
retired mililal}' personnel and lherefore 10 me. 


Would you please .send me a list of any questions you wish 10 11Sk rellled to lhe duties I performed while 
worl.ing fDI' lhe mililary? I'll do my besl to have lhe review proce511 completed as soon as possible before we 
mee1, at which 1lme we could discuss any other areas, no1 rela1ed lo my dulies. 1ha1 you might wish lo address. I 
hope mis won•t prove 10 be 100 cumbersome for you. I sincerely wish lO provide informa1ion 1ha1 I believe will 
be very helpful to you. 


Best r.:gacds, 


Oeb<a DunMn, PhD, ABPP 
Psychologist Emeritus 
Colonel (Retired). US ArmyDoctorOunivin~aol.com703-402·3045 (cell) 


On May?, 201 S, at 2:20 PM, Doc101Dunivin <DoctorDunivin®aol.<:om> wrote: 


Hello. Mr Hoff!lll1n. 


Thanks for your message. I would be pleased lo assist in your efforts lo review information a.nd come to faC1u31 and 
accurate conclusions regarding psycholosists' involvemeflt in deiainee inwrogalions and the relevant professional 
ethics. Looking al the documents you have requested, I don'c have nny materials of 1ha1 nnture to send you. I rel ired 
from the mililary in October 2014. and since then have not had aoxess to various military email accounts that I did 
while servin& on active duty; neither did 11.:eep hard copies ofmntttials relOled 10 official duties. 


You do understand, of 4;0urse. lhal I am consirained by classilicalion issues and operational sensitivities 
regarding what can be shared about my experiences. Please lee me know how you would like co proc;eed. 


With respect to scheduling a meeting. I can be available lo meet with you In W Mhington, DC the wed< of May I 8th. 
Perhaps we can find a mutually convenient time on Wednesday or Thursday? Also. I hllve co-llUlhored two 
public01ions lhal might be useful for you to review prior to 11 meeting. 


Dunivin, D. & Earles, J. (2014). Behavior.ii scitnce consultation to in1errogt11ion and debriefing operations; Policy. 
ethics and training. In E.C. Ritchie (Ed.}, Forensic and £tltica/ Issues i11 Militar}' Behavioral Health Fort Sam 
Houston, TX: Bolden lnstilu~. This is posted chelr websile • 
hllp:J/,vww.cs.nmedd.amw.mjllfi!e;Oownloqdpubli£,aspx?docid-e96Se061-4c97-49ed-b6S:i-<82754a42d36. 
Dunivin. [).,Banks, L.M., Stoa!, M., & Stephenson, J. (2011 ). Behnvionil science consultation co interrogation and 
debrtenns oper.itions: EtlliQI Considerations. Jn T J. Williams & C. Kennedy (Eds.), t1/iical Practice in 
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Operational Psychology. WasMntiton, DC: American Psyc:holo~l Association Press. 


I suspect your anen1ion h:is alre.idy been drown to one other publication, but 1'11 mentioned it in ease ii has escaped 
your notice. J find it to be a most complete and accurate description of the elhscs revision PfOC:ess during the last 
decade: 


Behnke, S.H. &. Moorehead-Slaughter, o. (20l2). Ethic:s, human rigll~ and in~rrogations: The position of the 
Ameri<:an Psychological AJSOcaation. In J.H. L:mrence & M.D. M3ttltews (Eds.). Tiie Oxford H"ndbook of Mililary 
P.~ycllology. New York. NY: Oxford University Press. 


Sincerely , 


Debra Dunivin, PhD, ABPP 
Psychologist Emeritus 
Colonel (Retired). US AtmyDoctorDunivin@aol.com703·402·304S (cell) 


On May 4, 201S, at 5:23 AM. •Hoffm:io, David H.w <da\'id.hoffman@sidley.com> wrote; 


De•r Or. Dunivin: 


I am writing lo respectrully request your cooperal1on and assistante ln the independent revk!w we are conduttlf"€ 
on behalf of the APA regarding the post-9/11 lnvolvemenl of psychologl:5b in detainee ioterrosations, the APA 
Ethics Code, and related APA ethics pronoun~ments il\Cludlng the PENS Task Force. We would very much 
appred.ate your willlngness lo .assist us In our review. 


I am attaehins the APA Board's resolution and pub I~ statements, which describes our independent review in 
areater detail. As set out ln ttiose statemeots, we .are conducting tile review In .a completely independent fashion 
with the sole obJ"tive of ascertaining the truth a bout the alleptions tf1 rouch an Independent review of all 
available evidence, wherever that evidence le.ads, without recard to whether the evidence or conclusions may be 
deemed ~vorable or unfavorable to APA. 


I' d like to schedute a meeting with you to dK4:uss your eqier6enee, observations, and insights on these issues. If 
meetfng In DC ls COf'IVe!'llent for vo1.1, I will be in WashinJton the week of May 18"' and would appreciate the 
opportuni ty to meet with you then lf that 5$ convenient for you. 


I' d also like to reque5t that you provide us with any do cu men ts or records in your possession - Including any llOtes, 
emails, or other com munintion$ - that may be relevant to the '5sues of the Independent review. Any document 
or record that woo Id be useful in attempting to und,rstand the APA's actions, decisions, and communications on 
this subject, especially between 2001 and 2008. is something that we would consider helpful and relevilmt to our 
review. 


Please consider whether you have both hard copies and etec1ro"ic documents that would be relevant to us. These 
documents may lnd!Jde any notes, memos. correspondence or any sort (whether emails, letters, etc.), calendar 
entries, or dta fts of reports or re11isions, among other things. If vou are planning to search vour emails or other 
etectronlt records for relevant documents and are not sure how to proceed, we would be happy to dlsc1.1 ss this 
with you and to provide any assistance or share our thoughts about how best to locate such doc:uments. 


Some of the s peclfic categories of documents that are retevan t to 01.tr revte+.11 are: 


l . Any documents prior to 2009 relating to communications with Individuals affiliated w ith the ,.,A 
(whether Board members, mana~eme11t, staff, or otherwise! reprding the role of psychotoglsls in 
national security tnterrogations; 
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2. Any documents related to conferences or meetings sponsored, orga11lzed, or hosted bv APA between 
2001 and 2005 where one of Che toPitS 10 be discussed was interrogations, edud11g Information, or 
deception dete<tloll; 


3. Anv documenti. relating to the 2002 revisions to the APA EthiC$ Code (such M documents relating to 
the meetinas, discussions, and draft revisions of the Ethics Code Tast: Focc:e} that have anv bearing on 
psychotoaists' partieipation In interroaations; 


4. Any documents related to the PE.NS Task Force, lncludin& documents relatln& to (a) the idea of creating 
such a task force, (b) the plannins and pre1iaration for the tasl: force, (c) the selection of task force 
membffi, (d) tile formation of the task fOC'ce, (e) the meetings of the task force (Including meeting 
notes ;1nd <igen das), (fl the drafting and dissemination of the task force report (induding <iny drafts or 
eomments on drafts), and (g} subsequent discussions and follow up ae11ons relating to the report; and 


s. Any documents relating to resolutions, petitions, or referendums considered or acted on by the APA 
Council of Representatives on this subject matter from 2005 to 2009. 


As I mentioned above, if we can make this process easier for you by being of any assi$tance, please do not hesitate 
to let me know. You may send us document$ either bv mail at the address listed below.~ by email either to me or 
OllT Independent review team's email address, whkh Is aparevlew@sldley.tom. 


The APA has asl<ed us to eo nduct a complete and thorough re\liew of these issues, and your cooperation and 
assistance would be very helpful in en~urin& that we are able to gather all relevant information and co~ 10 
faetual arid atcurate conclwlons. 


Thank you very m11eh in ad\lance for your time, and for your assistance and cooperation In this matter. I look 
forward to hearing from you. 


&est resards, 
Oavld Hoffman 


DAVID HOFFMAN 
Partner 
Sidley Austin llP 
One South Oearbom 
Chicago. IL 60603 
+1.312.853.2174 
david.hoffman@sklley.com 
- w. sidley .com 
Assistant: Carol Graf I cgraf@sidley com I +1.312.853. 7231 
SIDLEY AUSTIM LLP 


•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••«'fhts e-mai1 is 
sent by a law firm and may contain Information lhat Is pri\llleged or confldenUal.lf you are not the Intended 
recipient. please delete tile &·mall and any attactiments and nodfy 
usimmediately ............. ••••••-••••••••••••••••••••••••••••••••••••••••••••-••••••••••••••••••••••••••••••••••••• 


<APA Board resolution and public statement.pdf:> 


xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
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On May 4. 2015, at 2:10 AM. "Hoffman. David H." <david.hoffman@sidley.com> wrote: 


Thank vou very much, Russ. I appreciate your sending the articles and Or. Ounlvin's cont<Jct Information. And 
thankS again for being so geflerous with vour time. 


Best regards, 
Oavid 


DAVID HOFFMAN 
Partner 
Sidley AU$lin LLP 
One South Dearborn 
Chicago. IL 60603 
+1.312.853.2174 
davld.hoffman@sldley.com 
www.&idley.com 
Assistant: Carol Graf I cgraf@sidley.com I +1.312.853.7231 
SIDLEY AUSTIN LLP 


·····Original Message····· 
Fro~: Russ Newman (ma1lto:rneW111an@alliant.edu ] 
Sent: Thursday, April 30, 2e1s 9:14 AM 
To: Hoffman, Oavid H. 
Cc: OoctorOunivin 
Subject: Prescription Privileges for Psychologists Articles 


David, 
Attached are the article I mentioned. I am also copying my wife on this so you will 
have an email connection. Russ 


sent by a Jaw firm and may contain informalion that is prlllileged or confidential. If you are not the 
intended recipient. please defete the e-mall and any attachments and notify 
us immed1atety ........... ,, ................ ····•••••••••• •••"••••••••••"**••-···············-···········-····-···· 


16 


JA1555







 
 
 
 


 
 
 
 
 
 
 
 
 


EXHIBIT C-13 


JA1556







EXHIBIT C-13


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


S"fEPHEN BEHNKE. et. al., 


Plaintiffs, Case 2017 CA 005989 B 


\'S. Judge Hiram E. Puig-Lugo 


DAVID IIOFFMAN, et. al., 


Defendants 


AFFlDA Vil' 01<' ROBERT FEIN IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTl-SLAPP ACT 


State of Massachusetts ) 
) ss: 


County ofMiddlesex ) 


1. I, Robert Fein, having been first duly cautioned and sworn, state the following based 
upon personal knowledge: 


2. I was first contacted by David Hoffman of the !aw finn Sidley Austin LLP in early 
2015 in order to schedule an interview as a part of the ongoing Independent Review 
being conducted on behalf of the American Psychological Association (hereinafter 
"APA") regarding the post-9/11 in•iolvement of psychologists in detainee interrogations, 
the APA Ethics Code, and related APA policies including the Psychological Ethics in 
National Security (hereinafter "PENS") Task Force. I served as a member of that task 
force in 2005. Mr. Hoffman, along with a female associate, interviewed me at the Sidley 
Boston office on May 11, 2015, for approximately JOur hours. 


3. I am a national security and forensic psychologist with a specialty in threat assessment 
and the prevention of targeted violence. During the time of the PENS Task Force, I was a 
member of the Intelligence Science Board {hereinafter "ISB"), from 2003 to 2010, and 
Chair of the !SB Study on Educing Information. ·rhe !SB was chartered in August 2002 
and advised the Office of the Director of National Intelligence and senior Intelligence 
Community leaders on emerging scientific and technical issues of special importance to 
the Intelligence Community. 


4. Upon reading the Hoffman (hereinafter "Report"), I was struck by the Report's 
apparent preconceived narrative to mischaracterize me as working for the DoD and to 
leave the false i1npression that because I worked for the DoD I simply deferred to the 
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positions taken by the DoD members of the PENS Task Force. I am described in the 
Report as a DoD contractor or someone working with Dr. Scott Shwnate at CIF A (the 
DoD Counterintelligence Field Activity) no fewer than seven times, and am described in 
that manner virtually every time I am mentioned. (See HR pp. 18, 21, 47, 199, 232, 237, 
265) While it is true that I was a consultant to CIF A in tltie early 2000s, my primary 
professional work at the time of the PENS Task Force w.as It'! a member of the ISB and 
Chair of the !SB Study on Educing lnfurmalion, a syst ··r ~ of a:eience relating 
to non-coercive interrogation. When the PENS Task Force met in late June 2005, my 
work as Chair of the !SB study was consuming the substantial majority of my time and 
attention, as the Phase I Study Report was to be published in 2006. Although Mr. 
Hoffman was well aware of my position and v.'Ork with the !SB, he relegates it to a 
footnote on p. 25 l of the Report .. A. good example of the mischaractcrized light in which 
the Report places me is when it states: 


Shumate made it clear that he was uncomfortable with public 
disclosure of specific examples that might provide further guidance; 
that he thought "coercive" was too broad a word to be used in this 
conti:xt; and that he wanted to manage the task force's public 
message by using words that softened the reality of the pressure DoD 
psychologists faced to help produce actionable intelligence. Fein, a 
DoD contractor within Shumate's unit, did not say as much but was 
not going to object to the positions of actual DoD officials. (HR p. 
21) 


In fact, the reason that I did not "say much" during the meeting was that I was being 
careful not to be perceived as taking positions on issues that were in the process of being 
examined by our !SB study on educing information. I do not recall Mr. Hoffman asking 
me about the level of my participation in the meeting, but if he had I wou!d have 
explained it this way, not that I was deferring to the positions of DoD members on the 
task force, which was simply not true. 


5. Despite that fact that Mr. Hoffman cited Educing Information multiple times in his 
Report, and specifically cites my introduction to it (p. 76), he ignores that my \Vork is in 
direct conflict with his narrative that I supported or would have supported a position 
allowing for detainee abuse. No fewer than two of the chapters I commissioned, one by 
Professor Bob Coulam (pp.7-16) and another by Professor Randy Borum, (pp.17-43) 
address the lack of effectiveness of the use of coercion in interrogations, which is one of 
the central lessons to take away from the Phase I Study Report. (A true and correct copy 
of Educing JnjOrmation Integration: !)'cience and Art, Foundations for the Future is 
published online by the University of Minnesota Human Rights Library at: 
http://hrlibrary.umn.er;iu/OathBetr~yed/Jntelligence%20Science0/o20Aoardo/o202006. p<lf.) 


6. Other statements of "fact" offered by the Report which either relate to me or of which 
l had personal knowledge as a member of the PENS Task Force are just plain false. 
When describing the APA Ethics and National Security Forum that took place in July 
2004, the Report indicates, "Robert Fein commented that he had attended an FBI 
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confercna: at which they "concluded that the [E]thics [C]ode \\'BS indeed a poor fit." (HR 
p. 201) I did IM attend the FBI conference referred to and never said that the APA Ethics 
Code was a "poor fit" with the work of psychologists in national security, a conclusion 
that is wholly inconsistent with the entire thrust of the PENS Task Force guidelines. 
Related, statements in the Report that the work of the PENS Task Force was not based on 
an ethics analysis (e.g. HR pp.15-16, 307) are not true. During the PENS task force 
meeting there were detailed and specific discussions of the APA Ethics Code and the 
Ethics Code's application to the work of national security psychologists. 


7. l'he statement in the Report that APA, including the staff and the PENS Task Force, 
remained "deliberately ignorant" of detainee abuse is false. PENS Task Force members 
were provided by APA staff with considerable materials describing detainee abuses. I 
specifically posted two New York Times articles detailing abuses to the PENS listserv, all 
of v,.·hich is documented in the PENS listserv records Mr. Hoffman was provided and that 
he cites over eighty times in the Report. (A true and correct copy of the PENS listserv 
records can be found in the Hoffman Report binders published by the APA online at 
http://-w-ww.apa.org/independent-reviewlbinder-5.pdf. PDF pp. 453-672.) In fact, the 
Report (HR p. 262) itself points to one of those articles that I provided to the task force 
members. 


8. The Report falsely concludes that I had engaged in a "coordinatcd ... cxchangc" "to 
ensure that Shumate. Fein, and Gelles would be nominated with prominent 
recommenders" to the PENS Task Force. (HR p.232) This conclusion is based on some 
unrelated listserv posts ru1d email co1nmunicatio1is and speculative "behind-the-scenes 
communications [that] are not made explicit.'' Additionally, the conclusion seems based 
on a premise that I had "worked closely" with a psychologist from the U.S. Secret 
Service's National lbreat Assessment Center who posted on a listserv that Scott Shumate 
would be a good nominee, as well as the fact that l had worked with Shumate at CIF A. 
In fact, I had never worked closely with the psychologist from the Secret Service, a 
reality I do not recall Mr. Hoffman ever inquiring about. 


9. Much of the Report's characterization of the workings of the PENS Task Force is 
based on information provided by Dr. Jean Maria Arrigo, a member of the task force who 
in my experience lacks credibility. For example, the Report describes, on page 251, an 
outreach I made to Dr. Arrigo in January 2005 about contributing to my Educing 
Information project that she perceived to be an attempt to "screen" her for the PENS Task 
Force. At that time I was unaware of any yet-to-be formed PENS Task Force. Dr. 
Arrigo's perception is v:ithout basis in fact. 


10. The Report also indicates that Dr. Arrigo (as well as other "non-DoD" task force 
members): 


... came to regret going along with the report at the end of the meeting. 
They insist that their failure to issue a flllill and overall dissent should 
not be taken as approval ... (and) cited a feeling of intense group pressure 
from the much larger group of DoD task force members and APA 
leaders (all men, they point out) to go along at the end, in order to enable 
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APA to make a clear and positive public statement that APA was 
"against torture." (HR p. 25) 


I was surprised to read this. particularly from Dr. Arrigo who~e PENS listserv postings 
days after the meeting indicated, among other things, that she believed, "The depth, scope 
and wisdom of this [PF.NS] docwnent are indeed impressive." She also wrote, ''Than.k.$ to 
all, especially the military psychologists, for an enriching and heartening experience of 
democratic process. I am grateful for the opportunity to participate in this process." (A 
true and correct copy of the PENS listserv communications can be found in the Hoffman 
Report binders published by the APA online at ]lttp~//,,.,·\vw.apa,~1rg/indeoendent
revicv.•ibinder-5.p_9.f. pp. 108, 91, PDF pp. 560, 543.) 


11. The Report describes APA staff actions during the course of the PENS Task Force 
meeting in v.·ays that are not accurate and appear to be part of a preconceived narrative 
that staff, notably Drs. Newman and Behnke, behaved intproperly. On page 268, lhe 
Report states, "It appears that Moorehead-Slaughter's predominant role was that of 
facilitator (and Bchnke's agent as previously discussed), though even that role was 
appropriated by others in the room like Newman." It is a mischaracterization-based at 
least in part on Dr. Arrigo's notes according to the Report (!JR p. 268 fn. 1188}-to say 
that Dr. Newman "appropriated" Dr. Moorehead-Slaughter's role as chair or facilitator. 
Dr. Newman did make some points during the course of the meeting as I recall, but in no 
way did he take (lver or control the process of the meeting. 


12. Additionally, the Report (p. 286) mischaractcrizcs Dr. Bchnkc's role when it states, 
"So after one day of task force deliberations, Behnke drafted a document that would 
largely become the final PENS report's twelve statements," giving the false impression 
that Dr. Behnke was authoring the PENS Task Force report. In fact, Dr. Behnke, in his 
staff liaison role, appropriately drafled language based on the task force's discussions and 
direction followed by review and approval by the task force members as the process is 
described in the PENS listserv communications (p. 88), a true and correct copy of \Vhich 
can be found published by the APA online in the Hoffman Report binders at 
h!ffi://www.apa.org/independent-revie,,.,·/binder-5.pdf, PDF p. 540). A review of the 
PENS Task Force process as described by Mr. Hoffman himself indicates that the task 
force reviewed and approved multiple draft versions of their report. (See, e.g., HR p. 312, 
Task Force approving "a revised fifth draft version of the report.") 


13. The Report did not include information I offered contradicting its conclusion that Dr. 
Behnke, "joined and supported ... by other AP A officials, colluded with important DoD 
officials to have APA issue loose, high-level ethical guidelines that did not constrain 
DoD in any greater fashion than existing DoD interrogatio11 guidelines." (HR p. 9) As 
documented in Mr. Hoffman's notes of my interview, I told him that people like Behnke, 
Col. Dunivin, and others were trying to improve training for human intelligence 
collectors to be more informed and useful advisors and monitors of military interrogators. 
This information was omitted from the Report. 


14. The Report also did not include information I offered about the value of the 
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Behavioral Scimw Camnltation Teams (hereinafter .. BSCTs"). As documented in Mr. 
Hoffinwi's notes of my interview, I told him that I saw BSCTs as fundamentally working 
to improve the treatment of detainees. I also told him that BSCTs were in a monitoring 
role, and there were times when psychologists in that role stopped bad behavior by their 
presence and actions in the face of pressure on interrogators to behave badly toward 
detainees. This information was omitted from the Report. 


I declare under penalty of perjury that the foregoing is true and correct. 


RObert Fein 


S'WOI11 and subscribed to before a notary public in the State of Massachusetts, this 


'"'" ~day of October 2019. 
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EXHIBIT C-14


SUPERIOR COURT OF TRE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs. 


vs. 


DAVID HOFFMAN, et. al., 


Defendants 


Case 2017 CA 005989 B 


Judge 


Initial Conference 
Feb. 23, 2018, 9:30 AM 
Courtroom 21 2 


AFFIDA VlT OF MICHAEL G. GELLES IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM JN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


M~UJ 
State of Virginia 


County of~ 
) 
) ss: 
) 


1. I, Michael G. Gelles, having been first duly cautioned and swom, state the foll.owing based 
upon personal knowledge: 


2. I was first contacted by the American Psychological Association (APA) President Nadine 
Kaslow in December 2014 by email sent to members oftbe Presidential Task Force (Task Force) 
for Psychological Ethics on National Security (PENS) requesth~g cooperation with ao 
independent review of allegations lhat the APA collud.ed with the Bush Administration's post-
9/l 1 interrogation program. I was subsequently contacted by email on February 26, 2015, by Mr. 
David Hoffman of the law finn Sidley Austin LLP, who was conducting the review on behalf of 
the APA, to introduce himself and to request an interview. He re-contacted me by email on April 
8, 2015, requesting I schedule an interview, and I was interviewed on April 15 and May 27 at the 
Sidley Austin offices in Washington, DC. A Sidley Austin associate typed white I was speaking. 
The two interviews together lasted approximately five hours. 


3. My interviews with Mr. Hoffinan consisted primarily of questions related Lo cny involvement 
with the PENS Task Force. At the end of the first interview l stated to Mr. Hoffman that l had 
been involved in an ethics disciplinary case (the "King case") adjudicated by the APA Ethics 
Committee. I asked if he was aware of this case as l did nor want even the appearance of 
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withholding iuformation. Fle indicated that he was aware of the King case and, in what l 
perceived to be a dismissive tone, stated that we would not be talking about the King case. 


4. That this case was not a focus of my interview was consistent with my understanding of the 
scope of !he review as previously described by both President Kaslow and Mr. Hoffinan, which 
was to uncover facts related to the posr-9/1 1 involvement of psychologists in the Global War on 
Terror. The King case involved events that occurred in 1999, prior to the Bush Administration, 
and was in regard to a United States citizen, not a post-9/1 I detainee. NeitJ1er President Kaslow 
nor Mr. Hofftnan ever infonned me that the scope of the investigation had been expanded 
beyond what was described in their original communications to me. 


5. Immediately following a cursory review of the Executive Summary of the Report of the 
lndependent Review (hereinafter "Report") when it was first published, I emailed Dr. Kaslow 
indicating that [ had a couple of questions I wanted to ask her. Given difficulty scheduling a 
phone call due to our respective schedules, 1 ultimately determined that I would not pursue a 
substantive discussion with bet regarding the Report as my career path had moved away from 
psychology and my views on issues addressed by the Report had been represented over the past 
decade and half in nwncrous articles books and videos. Also following my cursory review of the 
Report's Executive Summary, I emailed Mr. Hoffman to communicate that I tho'Ugbt he had 
conducted his work, particularly his interviews with me, in a competent and professional manner. 


6. At the time l emailed Dr. Kaslow and Mr, Hoffinan, I had not yet read the entire 542-page 
Report, but bad only skimmed a small portion of it due to my work-related obligations. 
Subsequently, a colleague contacted me and strongly urged me to read the entire Report, 
specificaUy where the Report mentioned me, which T then did. 


7. Upon a careful reading of the Report, l was shocked to see a detailed and lengthy discussion 
of the King case (Report pp. 475-486) given my uode.rstand1ng of the scope of the review and 
that Mr. Hof.finanliad ind.icated when interviewi.og me that we would not be discussing that case. 
The detailed rreatmen1 of the case in the Report, despite the foct that l had not been asked any 
questions about the case, was all the mote shoe.king given the Repo.rt's allegations rhat the 
AP A's ethics disciplinary cases had been handled "in an improper fashion" in order " to protect 
these psychologists from censure." (Repo1t, p. 10) Given I.be inclusion of the King case i.n tl1e 
Report, these allegations leave the clear yel false impression that my case was wrongly decided. l 
had no opporumity when interviewed to indicate, among olher things, that l bad cooperated fully 
\.vith the Ethics Office regarding the King case. The Ethics Committee was unanimous in 
determining that l had not violated the Ethics Code. 


8. Neither the APA nor Sidley Austin ever informed me that, following the July publication of 
the Report., an "en-ata" sheet was being prepared or that a revised Report was being published 
with corrections. lf l had known such a process was being undertaken, l would have immediately 
reviewed the entire Repon fot statements related to me, and 1 would have objected to inclusion 
of the King case and to the implication that the case was handled improperly to protect me from 
censure. 
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1 declare under penalty of perjury thai the foregoing is tnie and c 


Swom and subscribed to before a notary public in the State of)Ci~ this 1:,.ti._ day 


l'"PohL: MAR.'f<Jlt/J f) 
o~ ........ y2018. 


APRIL-


~:~~r 
• 'l(;j~'I' 


:+ -· ; • 


\\~~: .. · 


t1'-£t\A,% YOO 
tl<>n!J'I!"• ·, Cocn'.y 


MvCci11m•SS·~" Et:olti.: 
F~til\I ~ I. ;.(1! 1 
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EXHIBIT C-15


SUPERIOR COURT FOR THE DISTRJCT OF COLUMB IA 
CIVIL DIVISIO 


STEPHEN BEHNKE, et at .. Case 2017 CA 005989 B 


Plaintiffs , Judge Puig-Lugo 


vs. 
Courtroom 317 


DAVID H. HOFFMAN, et al., 


Defendams. 


AFFIDAVIT OF ARMAN GUNGOR 


State of California ) 
) ss: 


County of Los Angeles ) 


I. I. Arman Gungor. having been first duly cautioned and sworn, stati.:: the fo llowing based upon 
personal knowledge: 


2. I am a Cert ified Computer Examiner (CCE) and the Director of Forensics at Meridian 
Discovery. LLC, a company that specializes in digital forensics. l have an electricaJ engineering 
background and software development experience. Since 2004. l have assisted numerous law 
!irms, corporations, government entities and individuals in computer rorensics and i.::Discovery. I 
have served as a court-appointed computer forensics expert and as a neutral third-party eDiscovery 
consultant. I have also authored various software tools that are used during forens ic analysis as 
well a.~ electronic document productions. Anachcd hereto as Exhibit A is my curriculum vitat:. 


3. Metadata is information that describes the attributes of a document as opposed to desc ribing the 
contents of a document. As it pertains to electronic documents in Portable Document Format 
(PDF). metadata can contain information about the document such as. without limitation. its 
creator, title , creation and modification dates and lhe name of the tool that created it. 


4. Extensible Markup Language (XML) is a meta markup language developed by the World Wide 
Web Consortium (W3C) and defined by the WJC's XML 1.1 Specification and other related 
specifications. It faci litates the creation of new markup languages by defining their structure and 
tags. XML implementations are commonly used ror exchanging data between applications. 


5. Extensible Metadata Platform (XMP) is a document labeling technology originally created by 
Adobe Systems. Inc. XMP allows metadata 10 be embedded into electronic documents. and enables 
solhvare anti systems to capture, share and utilize document metadata as well as maintain 
document context and relationships throughout the document lifecycle. 
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6. Me1adara may be stored in a PDF document in a meiadata stream associated with the document 
o r a component or the document, or i.n a document infom1atio11 d ictionary associated with the 
document. A PDF metadata stream contains metadata represemed in XML. and U1e format of the 
XML representing 1.he 111eU1data is defined as part of the XMP framework. 


7. I reviewed and amilyhed the rnetadata for the following three (3) PDF documents: 


repon .pdf1 A true and correct copy of' th is li le is ava ilable on The New York Times webs ite a l the 


fo llowing address a t the time of this writ ing: 


ht tps://www .nyt i mes.corn/i nteracti ve/20 15/07 /09/us/docu rnenl-report.hlln 1 


T he PDF fi le is hosted on DocumencCloud2 at the fo llowing address and disp layed on The New 
York Times website inside an embedded control. 


https://asscts.docu111cntcloud.org/documents/2160985/report.pdf 


APA-f-INAL-Report-7.2. 15.pdl'.l A true and correct copy of this tile was available on the American 
Psychological Association website at the fo l lowing address in July 20 17: 


https://www.apa.org/indepcndcnt-review/ AP A-FINAL-Report-7 .2.15.pd f 


As of October 2019, the above hyperlink points 10 the address "hitps://www.apa.org/independent
review/rev iscd-report.pdf'. 


rev i sed-report.pdf~ /\ true and correct copy of this tile is available on thcJlmerican Psychological 
Association websi te at the fo llowing address at the Lime of th is wri ting: 


hl tps://W\vw.npa.org/independenr-review/rcvised-report.pdr 


8. Exhibi t B is a true and correct copy ofrhe mctadata strcams--represented in XML--exlracted 
from the three documents I reviewed. 


The Report posted on the Times website (repon.pdj) 


9. Metadata found in ''report .pdf" shows multip le modifications to the document and/or its 
componer11Son July I, 20 15 and July 2. 2015 in a UTC-05:00 timezone-consistent with 
Central Daylight T ime (CDT). 


I 0. I found references to .. Acrobat PDFMaker I 0.1 for Word" as the "Creator Tool" in the metadaui 
found in this document. T his is consis1em with rnctadata that would be fou nd in a PDF file that 
was c reated by converting a Microsoft Word documcm to PDF fom1at. 


11. Document mewdma shows that another modificat ion to the document was made on July 7. 
20 15 us ing "Adobe Acrobat Pro I 0. 1 .13" in a UTC-04:00 time zone-consistent wi th Eastern 
Daylight Time (EDT). 


1 SllA l I lash: f9:l3e3 I 2d2d6266088d383!%4762472bd24b7fb 
' lmps://www .documemcloud.org 
3 SHA I Hash: ceb7c5bb8ddad6f5774dfaa8a90b5ddc09b25257 
• SHA I Hash: c03 772372abbb3a27d076f1d7bI4938eacdf79ae 
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12. Metadaro streams found in the documem conrnin lhe author values ''D. Hoffman", "jplattO I". 
and "Maassen, Emily" renecting activity in the documem before the document took ils llnal form 
as "report.pd r' which I examined. 


The APA Final Reporl 7.2.15 tXJs1ed on 1he APA website (APA-FINAL-Reporr.-7.2. 15.pd.f) 


13. Meradata fou nd in this documenL indicates that it was created using '"Aspose.Pdf for .NET 
8.6.0"5. which is an Application Programming Interface (i\PI) that enables software developers to, 
among other Lhings, create, read and modify PDF documents without using Adobe Acrobat. This 
is different than the tool that was used to create "report.pdr'. 


14. The scanner arLi facts found on the fi rst page of this document, along with lack of' extractab.le 
text on Lhe fi rst page, arc consistent with attributes ofa scanned page. It is very likely that the cover 
letter on the fi rst page of this document was scanned and combined with the main report which 
statts on the second page of this document. 


The Revised Repon pos1ed 0 11 1he A PA website (revised-report.pd./) 


15. Metadata found in ·'revised-report.pdr' shows multiple modifications to the document and/or 
its components on September 4. 2015 in a UTC-05 :00 time zone--consistent with CDT-and thai 
a component of the document was created by using a device identified as "Xerox WorkCentre 
7775". I found references to ··emaassen" and "cgrar· in the metadata found in th is document. 


16. Document 111etadata shows that additional modifications to the document were made on 
September 11, 20 15 using "Adobe Acrobat Pro ·10.1.14" in a UTC-04:00 time zone-consistent 
with EDT. 


17. The scanner artifacts found on the second page of this document, along wilh lack of extractable 
text on this page. are consistent with altriburcs of a scanned page. 


The "deleted" emails 


18. I was asked to locate thirteen emails within the forensic image of the Behnke hard drive. I was 
able to locale the thirteen emai ls without having to perform dara recovery and found that none of 
the emails was deleted. Printouts of these thirteen emails that I was asked to locate, as well as the 
printout of the unredacted, fouad copy of one the emai ls and its attachment are attached hereto as 
Exhibi t C. 


FURTHER AFFIANT SA YETH NOT. 


Annan Gungor 


s hup>:l/www.asp0se.co111/productsipd l/net 
) 
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Sworn and subscribed to before a notary public in the State of Cali rornia, this I I 1b day of November 


2019. 


No1ary Public 
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" 


California .Jurat Certificate 
A notary public or other officer completing lhis cer11ficale venfies only the 1denbty of the 1ndiv1dual who s1gned the 
documenl to which \hos certifteate JS attached. and not the truthfulness, accuracy, or valodoty of that document 


State of California 
S S 


county of Los Angeles 


Subscribed and sworn to (or affirmed) before me on this \ \-t; dayor_fl~u.J __ _ 


20 \ C\ . by _,_A-'-{"'"-'Nl_ tJ...M-'-..:-"---G.=.....v'"'-'.V\"'""j"'-"D"'""'(.___ __________ and 


------~{)...,.._.\ ..... , /'\. ___________ , proved to me on the basis of 
' ' 


satisfactory evidence to be the person(~ who appeared before me. 


~~~ Jn··•···o··a· e "'CHAU HELIN f 
; Haury Pi.bhc • C1tlfon11i11 
f La>Mf<l., C...nty f 


'°"1mf\11on I ll9l l70 -
• "re.,,,,,, Upff<\ Ju" to. 2021 


OPTIONAL INFORMATION ------------
A/I/IQ gn h nr. " ~I I ' I' , ' . 
//11 )II 11 . ., 


Description of Attached Document 


The certificate ts attached lo a dooumenl tilled/for the purpose of 


contamtng -1::\,_ pages. and dated 'fr& .f \ 1 1 't() \ i 


Additlonal lnfom>1flon 


Method of Affiant ldenbficalton 


Proveo 10 me on lhe l>llS<S or sanshaeuwy evld&~ 


0 form\•) ot ldenhficahon - credible wotneso(es) 


No1.arral event tS detailed ln ootary 1ournal on 


Pago • __ Enlly • __ 


Notarycantac! ---------


01.ller 


'1 Aftiant(s) Thumbpnntt•l 0 Desa1bt! __ 


~ 


I 
F 
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CURRICULUM VITAE 


ARMAN GUNGOR 
Director of Forensics 


Meridian Discovery, LLC 


840 Apollo Street, Suite 100 


El Segundo, CA 90245 


Office: (213) 908-2188 


agungor@meridiandiscovery.com 


 


 


CERTIFICATIONS 


CCE – Certified Computer Examiner 


September 2011, Certification No: 1411 


CCSA – LexisNexis Concordance Certified Software Administrator 


May 2007 


CCFA – LexisNexis Concordance Certified FYI Administrator 


May 2007 


 


PROFESSIONAL EXPERIENCE 


Meridian Discovery, LLC   [October 2009  – Present] 


Director of Forensics [August 2019 – Present] 


• Assist clients in identification and preservation of electronic evidence. 


• Perform digital forensic examinations. 


• Prepare expert reports and testify as an expert witness when required. 


• Design custom software solutions for clients. 


• Develop some of the software tools used by Meridian Discovery. 


• Perform data recovery on damaged digital storage devices. 


Litigation Support Director [October 2009 – August 2019] 


• Assisted clients in identification and preservation of electronic evidence. 


• Performed digital forensic examinations. 


• Prepared expert reports and testified as an expert witness when required. 


• Provided eDiscovery processing and electronic production services. 


• Designed custom software solutions for clients. 


• Examined electronic document productions received by clients to determine whether they 


complied with the agreed upon production specifications. 
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• Advised clients regarding the preparation of electronic document productions in 


compliance with their discovery agreements. 


• Developed some of the software tools used by Meridian Discovery. 


• Performed data recovery on damaged digital storage devices. 


 


Metaspike, Inc.   [May 2017 – Present] 


Founder/CEO 


• Design and develop Forensic Email Collector software that forensically collects email 


evidence from hosted and on-premises email servers such as Exchange, Office 365, Gmail, G 


Suite, Yahoo, and other IMAP-compatible servers. 


• Manage company’s cloud computing infrastructure. 


 


Edmond Scientific Company   [December 2008 – October 2009] 


Litigation Support Director 


• Oversaw eDiscovery processing and production efforts in all branches of the company. 


• Evaluated and hired employees and trained existing team to improve electronic production. 


• Restructured company’s legal data hosting/review system. 


• Provided guidance during the transition of Edmond Scientific from a single to multi-hub 


electronically stored information processing infrastructure. 


• Worked closely with the software development team to improve in-house eDiscovery 


processing, online review and project management software. 


 


Pro-Legal Services, Inc.   [February 2008 – December 2008] 


Director, Litigation Support Services 


• Re-designed Pro-Legal’s IT infrastructure. 


• Configured and installed computers, servers, network switches, firewalls, VoIP devices, 


enterprise NAS storage and environmental monitoring devices. 


• Established new eDiscovery processing and production workflow. 


• Improved Pro-Legal’s eDiscovery system to support Unicode eDiscovery processing. 


• Created new training program and provided internal employee training. 


 


ACCESS Litigation Support Services, LLC   [July 2004 – January 2008] 


e-Discovery Director 


• Assisted in designing ACCESS’ eDiscovery processing workflow. 


• Prepared standard operating procedures and established quality control standards to 


improve efficiency and quality. 


• Participated in the design, development and implantation of ACCESS’ in-house eDiscovery 


processing and legal review software. 


• Developed software tools to enhance eDiscovery workflow. 


• Helped clients identify and preserve electronic evidence. 
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• Performed Concordance Programming Language (CPL) programming both for clients and 


for internal company use. 


• Managed ACCESS’ hosted online review system. 


• Hired eDiscovery employees and provided internal training. 


 


PROFESSIONAL AFFILIATIONS 


The International Society of Forensic Computer Examiners (ISFCE) 


High Technology Crime Investigation Association (HTCIA) 


 


EDUCATION 


Bachelor of Science in Electrical Engineering 


Ege University, 2003 


 


PRESENTATIONS 


“Forensic Investigation of Emails Altered on the Server” 


SANS DFIR Summit (Austin, TX 2019)—July 26, 2019 


“Leveraging Server Metadata in Forensic Email Investigations” 


Techno Security & Digital Forensics Conference (San Diego 2019)—March 11, 2019 


“Overcoming Email Preservation Challenges in eDiscovery with Forensic Email Collector” 


Illinois Paralegal Association—Lunch & Learn Webinar, June 2018 


“E-Discovery Productions and Inadvertent Disclosure of Protected Information” 


Gilchrist & Rutter PC, April 2014 


 


EXPERT TESTIMONY 


Joseph Hourany, M.D. v. Rahul Paliwal   [April 2019, Deposition] 


Superior Court of The State of California, County of Los Angeles 


Case No. KC068076 


Douglas Fierro v. Jorey Bernstein   [January 2019, Trial] 


Superior Court of California, County of Los Angeles 


Case No. BC606593 


FatPipe Networks, Ltd. v. XRoads Networks, Inc.   [December 2013, Pretrial Hearing] 


United States District Court for the District Of Utah, Central Division 


Case No. 2:09−cv−186−DN 


Merle Bivens v. Robin Carmack & Gonia, LLP   [August 2012, Deposition] 


Superior Court of California, County of Orange – Central Justice Center 


Case No. 30-2010-00431484 
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COURT APPOINTMENTS/NEUTRAL ASSIGNMENTS 


i3 Verticals, LLC vs. Tootikian   [March 2017] 


Superior Court Of California, County Of Orange 


30-2016-00870402-CU-BT-CJC 


Neutral third-party eDiscovery consultant. 


Shigeru Suzuki v. JVCKENWOOD USA Corporation   [June 2016] 


Los Angeles Superior Court, Central District 


Case No. BC594471 


Served as neutral third-party computer forensics expert. 


FatPipe Networks, Ltd. v. XRoads Networks, Inc.   [December 2013] 


United States District Court for the District Of Utah, Central Division 


Case No. 2:09−cv−186−DN 


Served as court-appointed computer forensics expert (Federal Rules of Evidence Rule 706). 


Eugene Ataman v. TUG Technologies Corporation   [October 2010] 


United States District Court Central District of California – Western Division 


Case No. 2:09-cv-03900-JHN-CWx 


Served as court-appointed neutral third-party eDiscovery Consultant for purposes of examination, 


retrieval and production of Electronically Stored Information. 


 


OTHER NOTABLE CASES 


Joseph Hourany, M.D. v. Rahul Paliwal   [September 2018 – Present] 


Superior Court of The State of California, County of Los Angeles 


Case No. KC068076 


Digital forensic examiner for the Plaintiff. 


Paradice and Li v. Mahamedi, Mahamedi IP Law LLP   [December 2017 – September 2018] 


California State Court, County of Santa Clara 


Case No. 16-cv-295331 (related cases: 17-cv-309658; 16-cv- 2805) 


Digital forensic examiner for the Defendant and cross complainant during the arbitration 


proceedings. 


Cory Spencer, et al. v. Lunada Bay Boys, et al.   [March 2017 – Present] 


United States District Court, Central District of California, Western Division 


Case No.: 2:16-cv-02129-SJO (RAOx) 


Digital forensic examiner for two of the Defendants. 
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Larry C. James, et al. v. David Hoffman, et al.   [July 2017 – Present] 


Court of Common Please, Civil Division, Montgomery County, Ohio 


Case No. 2017 CV 00839 


Digital forensic examiner for the Plaintiff. 


Glazier Group, Inc. et al. v. Nova Casualty, et al.   [July 2016 – Present] 


Supreme Court of The State of New York, County of New York 


Index No. 159101/2014 


Digital forensic examiner for the Plaintiff. 


Arris Group, Inc. v. Leader Electronics, Inc.   [March 2015] 


United States District Court for the Northern District of Illinois, Eastern Division 


Case No. 14 cv 00345 


 


Digital forensics and eDiscovery expert for the Defendant. 


Moroccanoil, Inc. v. Moshe Greenwald   [October 2014 – December 2015] 


Los Angeles Superior Court, Northwest District 


Case No. LC097953 


Digital forensic examiner for the Plaintiff regarding fraudulent e-mail messages. 
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xpacket begin ï id W5M0MpCehiHzreSzNTczkc9d


x xmpmeta xmlns x adobe ns meta x xmptk Adobe XMP Core 5 2 c001 63 139439 2010 09 27 13 37 26


rdf RDF xmlns rdf http www w3 org 1999 02 22 rdf syntax ns


rdf Description rdf about


xmlns xmp http ns adobe com xap 1 0


xmp ModifyDate 2015 07 02T03 34 53 05 00 xmp ModifyDate


xmp CreateDate 2015 07 02T03 34 27 05 00 xmp CreateDate


xmp MetadataDate 2015 07 02T03 34 53 05 00 xmp MetadataDate


xmp CreatorTool Acrobat PDFMaker 10 1 for Word xmp CreatorTool


rdf Description


rdf Description rdf about


xmlns xmpMM http ns adobe com xap 1 0 mm
xmpMM DocumentID uuid 89f19e92 ab86 4141 a9c5 3d1bc699f490 xmpMM DocumentID


xmpMM InstanceID uuid 4a1742eb 6052 424d 9999 485c30f41793 xmpMM InstanceID


xmpMM subject


rdf Seq


rdf li 5 rdf li


rdf Seq


xmpMM subject


rdf Description


rdf Description rdf about


xmlns dc http purl org dc elements 1 1


dc format application pdf dc format


dc title


rdf Alt


rdf li xml lang x default


rdf Alt


dc title


dc creator


rdf Seq


rdf li D Hoffman rdf li


rdf Seq


dc creator


rdf Description
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EXHIBIT C: E-MAILS THE REPORT CLAIMS WERE SECRET OR DELETED  


Sender: 


Sent: 
Recipient: 
Subject: 


Behnke, Stephen </O=APA/OU=DC/CN=RECIPJENTS/CN=SVB> 
Wednesday, April 25, 2007 12:26:38 PM 
'James, Larry C COLT AMC' <larry.jamcs@us.anny.lllil> 
RE: Eyes Only (UNCLASSIFIED) 


Larry, thank yolL r caonot overs1ate bow helpful such a lc1ter will be. 


Ple•.ise ler me .know if you11 be in P C before you're deployed, 


Steve 


--Original Message---
From: James .. Larry C COLT AMC rmaj!to·!11py,jomcs@11s aonv.mj!] 
Sent: Wednesday, April 25. 2007 I l :50 AM 
To: Behnke. Stephen 
Subject: RE: Byes 0Ltly (UNCLASSIFIED) 


Classification: UNCLASSIFIED 
Caveats: NONE 


Sure. 


----Original Message--·· 
From: Buhnke. Stephen I mailto:shebnke@apa.org l 
Sent Tu~sday, AJlril 24, 2007 7:09 PM 
To: James, Larry C COL TAMC 
Subject: Eyes Ooly 


Larry. I'd like lO ask.something of you, that J krulw may be c.lifliouh or 
impossible. On the other band. you have been known to accomplish the 
impossible ... 


As you know, there remains coosiderable passion at APA regarding the 
issue of interrogations. You've not mentioned where you11 be deployed. 
My quesrion is this. By ihe lime convention arrives, or shortly before, 
would i1 b"possi'ble foryou to write au open letter to APA. without 
providing any classified information or even revealing where you are, 
!hat says you are now in a settl11g working with interrogators and ure 
succ~fully representing the position advanced by APA: Thal ethlcal 
and effective interrogations are based on building rela.tionsbips and 
preclude any type of abusive behavior. (Continuing) Based on your 
lirst·hand knowledge of detention facilities and of the processes that 
govern interrogations, !he mosi etl1ieal stance APA can fake is to remain 
fully engaged in consulting to interrogations, an<l that you wri.te to 
COn\•cy bow successful AP A bas been in promoting the practice and theory 
of ''ethical• interrogations. 


l would, ofc.ourse, be happy to work on language with you. Yours is a 
very well-respected voice in the association. Would tb.is be possible 
for you to consider? 


Thanks so much, Larry. 


Steve 


--Original Message---
from: JamllS, Larry C COLT AMC [mailto:lllrrv.jamcs(li'IJS.aonv mil] 
Sent: Monday, April 23, 2007 1:35 PM 
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To: Behnke, Stephen; morgan sammons 
SubJe<:I: R.E: Conveotion 2007 (UNCLASSIFIED) 


Qassifie:ttion: UNCLASSIFIED 
Caveats: NONE 


Hi Steve. 
I have recently learned that I will be deployed in June for a year, so I 
won't m the U.S. in August 


Lurry 


---Origllllll Message--
From: Behnke, Stephen [ma1lro:sbehnkim11nn oriJ 
Seoi: Monday, April 16. 2007 7:04 PM 
To: James, Larry C COL TAMC; morgan sammons 
Subject: Convention 2007 


Hi Lany and Morgan, 


I am putting togelher the program on ethics and inte1T0gations for 
Convention: could you please mil me how you would like to be listed? 
(that is, how you would like you name to appear and your institution 
offiliucion) 


Thanks so much. 


Steve 


Classification: UNCLASSIFIED 
Caveats: NONE 
Classification: UNCLASSJF1ED 
Caveats: NONE 
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Sender: 
Sent: 
Recipient: 
Subject: 


Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB> 


Sunday, July 30, 2006 12:39:50 PM 


Morgan Banks 
Eyes Only 


Any thoughts appreciated, Morgan. 


--Original Message--
From: Behnke, Stephen 
Sent Sunday, Jnly30, 200612:21 PM 
To: 'Levam,Roaald ,F 
Cc: 'Gerry Koocber'; Gilfoy le, Nar.balie 
Subject: RE: [APABODEMO] FW: [SPSMMI APA Stance on interrogations 


Ron. l am copying Gerry and Nathalie on this, because l'm mentioning the law, and because this issue may well come up at 
C-Onvcntion (e.g .. at the town hall meeting). aodl want to make sure we're all on the same page here. 


I'll make the response as straightforward and succinct as 1 can: 


Then: have bc<.11 a number of strong objections to the adequacy of the legal protections and legal process afforded to 
detainees. Salim Ahmed Hamdan, who was Osama bin Laden's persooal chauffeur and a detainee at Guantanamo, challenged 
the Bush Administration's process for trying detainees. Hamdan's case went th.rough the federal eoui'tsystcm to tbe United 
States Supreme Court, and on June 29, 2006, in Hamdan v. Rumsfeld, the United Slates Supreme Court agreed with 
Hamdan's arguments and held tbnt the manner in which the Bush Admioi.5trarion bad proceeded violated tbc US 
Constitution. The Court stated " .. jn undertaking to try Hamdan and subject him to criminal punishment, the ExecutiYe is 
bmmd to comply with the Rule of Lawibat prevails in this jurudictioo." The cooscque.nce of Hamdan v. Rumsfeld is fuat 
Congress must develop a µrocess for trying detainees tbat is acceptable undertbc United States Constitution (i.e .. " ... the Ruic 
of Law thaJ prevails in this jurisdiclion. ") 


Our system oflaw is set up in such a way that a Guantanamo detainee bad the opportunity to take bis objections to the United 
States Supreme Court. l11e Supreme Court agreed with the delai nee, and as a consequence Congress must now review the 
complete legal process and protections afforded to detainees. The Ad:mioiSlt'lltioo can't "go it alone." Tims, all three 
branches of government-the Executive. the Legislative, and the Judicial- will be involved in determining what legal process 
and protec.tions delainees are ·10 receive. 


On July 7,2006, in response to tbe Supreme Court's Hamdan v. Rmnsfeld decision, Gordon England, Depul)' Defense 
Sccn:tary, wrote in a memo to dcfonsc officials: 


"The Supreme Coun has detennioed that Common Articl.e 3 to the Geneva Convention of J 949 applies as 11 matter oflaw to 
the conflict with Al Qaeda ... r reques1 rhat you promptly review all relevant directives, reguhuioos, policie.;, p1<1ctices, and 
procedures under your purview to ensure that they comply with the standards of Common Article 3." 


To those wbo make the objections below, I would respond: "Ttie United States Supreme Court agrees with you. That.is why 
Congress is now reviewing the entire legal process for trying detainees; the resulting process must be the result of 
Congressional review and must be acceptable under the United Stares Constitution." 


FOR FURTHER DOWN THE ROAD: 
To those who conrinue to object, that the protections are inadequate following a fuU review by aJJ three branches of 
government, I would give the following caution: Oar govenu:ncnt is based upon a system of checks and balances-a system 
that ensures, as is happening in this instance, tlwt all three branches arc involved in making our laws- If someone doesn't like 
the laws that result, nod therefore argues that psychologists caunot cthicmlly be involved, should we then; l) prohibit 
psychologists from working in the criminal just;ce systems of states that a.now Ute death penalty'? (criticized in a recent UN 
document); 2) prohibit psychologists from wotk"ing for protective scryices in states that place severe restrictions on the right 
of a minor to get an abortion? 3) prohibitpsycbologists from working for the Chicago police department and "supennax" 
prisons? (both criticized in a recent UN docameni.) When is it appropriate to use oilr ethics to vent our disagreements with. 
the government'? One could, after all, argue that it should be unethical for a psychologist to work in the Bush. Admioistr.it ion 
in any capacity ... 
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- -Original Message--"' ... - :nw:r.r..,.,,,.r-r.RW"""'""'...,.. 
From: Levant,Ronald F1pjnf4mif::l17rtftll•IH 
Sent: Sunday, July 30, 2li06 8: l5 AM 
To: Behnke, Stephen 
Subject FW: [APABODEMG] FW: [SPSMMl APA Stance on interrogntions 


Steve: Do you have any d1oughts as to how to approach this? 
Ron 


---Original Message-


Folks: Here is another theme that keeps coming up that we should 
develop a good answer for. l have abstracted it here, bat you can read 
the two postings on this point below. 


" ... let us suppose iha1 l:he same suspect wru; systematically denied lhc 
protectio11s afforded by our legal system as these have been 
progressively elaborated by the courrs--denied any access to counsel, 
any right to peti1 ion for habeas corpus, not told what !he charges 
against him were, not allowed to see the evidence against llim, and held 
in detention for au Indefinite period_ Should it be considered 
consisteotwith psycbo1ogical ethics for a psychologist to provide 
assistance or consultation with respect to his interrogation'/ ... the 
psycllologist would be lending assisianoe in n proceeding that wa.~ in 
violation of the subject's civil rights according to U.S. law and of his 
human rights as these have been defined by intl':mational conventions to 
which tbe U.S. government is a signatory. Collaboration by the 
psychologis1 in this latter instance would be in bis own interesl but it 
would be in violation of Principle B of the Ethics Code: (Fidelity and 
Responsibility, in which psychologists "are aware of their professional 
and scientific responsibilities to society.") As lve observes: ' ... the 
people at GTM 0 are being held outSide the borders of tl1e United Srares 
specifically to deny them rhc righl 10 appear io court, and other 
privileges of l:l1e constinnion."' 


Your thoughts? 
Ron 


--Original Message--
From: Facilitate discus;,i.on of topics related to the psychology of men & 
masculinity. (mai11o:SPSMM@L!SIS.APA.ORG) On Behalf Of Ed Tcjirian 
Sent: Saturday, Joly 29, 2006 8:55 PM 
To: SPSMM@LISTS.APA.ORG 
Subject: Re: [SPSMM) APA Stance on interrogations 


Ron. Mitch, Ive, and Neil and others, 


l'm very glad that we're able to have this discussion on this list. It 
helps to clarify some of the issues crucial to the debate. I think Mitch 
and Neil are right 10 mise questions11bout the proposal for a blanket 
prohibition of aoy participation by psychologists in "interrogations." 


Some would argue thal any involvemcm by a psycbologist in tllc 
questioning of someone suspected of a crime is wrong because sucb 
involvement is inherenLl.y adven;arial and therefore not in the intereSL 
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oftl1e person being qucstioned--aml in fact, could do him b.arm. lhus 
potentiJlUy contradicting Principle A oftbe Ethics Code. The argument 
against this position is set forth in the PENS report: 


"Principle B of the Ethics Code, Fidelity 11nd Responsibility. states 
llmtpsychologists "are aware oftheirprotbssional and scientific 
responsibilities to society." Psycl!ologists have a valuable and ethical 
role lo assist in protecting our nation, other nations, and innocent 
civilians from harm, which will attimes entail gn1hering ioformalion 
that can be used in our nation's a.nd other nations' defense. The Task 
Force believes that a central role for psycbologisls working in the area 
of national security-related investigations is to assist in ensuring 
that processes are safe, legal, and ethical for all participants." 


Let us suppose that the FBI has arrcsred someone on suspicion of some 
crime and wanted ibe help of a psyd1ological consultant about how lo 
approach the process of questioning lbe suspect. lf he was being held 
under the laws of the United States and if he was being ireated in 
accordance with h:gnl protccti.ons afforded criminal suspects by United 
Siaies law ii would be hard to disagree with Neil's a~sertion that 1b.e 
psychologist should be allowed to offer his services to the nulb.oritics. 


NOW let us suppose that the same suspect w-as systematically denied the 
protections afforded by our legal system as 1hcsc have been 
progJCssivcly claboralcd by the courts-denied any access to counsel, 
any right to peti1ion for habeas corpus, not told what the charges 
against him were, not allowed to see the evidence against him, and held 
in detention for an indefinite period. Should it be considered 
consistent with psychological ethics fur a psychologjs1 to provide 
assistance or consultation with respect lo his interrogation? 


In lbc first instance tho psychologist is lending his services in n 
legal proceeding that-although it might not be aimed a1 helping lbe 
subject of the investlgation--respeers his civil righ1S according to 
U.S. law and and is coosiste.ntwith international ~tandards of human 
rights. 


[o the second instance the psychologist would be lending assistance in n 
proceeding that was in violation of the subjec1's civil rights according 
to U.S. lnw lltld of his humoo rights as these have been defined by 
intematlonnl conventions to which the lJ.S. 
govcmman is a signat0ty. 


Collaboration by lhc psycholgisl in Ibis latter instnncc would be in his 
own interest but it would be in violation of Principle B nfthc Ethics 
Code: 
(Fidelity and Responsibility, in whicb. psychologil>t~ "arc aware of their 
professioru1l and scientific responsibilities to society.") 


All lve observes: " ... the people at GTMO are being heW out.~ide the 
borders ofthi: Umtcd States specifically to deny them the right to 
appear in court_ and other privileges of the constitution." 


And I lhink he is absolutely right when he says: 


"I ... feel lhat we sb.ould make a statement that is cl~ar 11Dd strong 
enough 10 provide psychologists with grounds to refuse duty where there 
are inadequate safeguards of me population lhey serve." 


So far, the AP A Board of Directors has declined to do this. Ron noted, 
after his. visit to Guantanamo: 
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"The two psycbologist-BSCT's that T 1alked to at GTMO sai.d they advise 
on establi&hing rapport, frustration management, and observe ffQm behind 
one way mirrors to watch for behavioral drift. etc." 


Wl1at they were doing appears to be benign-but rbe situalion in which 
they wen: providing their services was not-and thls is not mm:lymy 
ownjudgemcnl--the recent ruling of the Supreme Court has agreed. 


It's noteworthy that no recet11 visirors to Guaoraoamo have been 
permitted to weak with the detainees there--in<leedthe UniledNations 
refused to send a delegation because even tbey would have been refused 
thls opportunity. As Ive observed, we don't really .know what is going on 
there. However. in response co Mircb. I think it's fair ro repeat that 
the Iutemntional Committee of the Red Cross said that acti'\•ities 
"tantamount to torture" were in fnct occurringin2003. Currentlythe 
situlltion appears to be better, but as recently as the early part of 
this year, detainees on a hunger strike were boingrcstraioed and 
forcibly tube fed. Finally, we know that there were a number of suicides 
recontly. 


EdT. 


- - "Iverson M, Eickco" PRIVACY REDACTION wrore: 


>I run proud of Ron and Neil for the thoughtful work they arc doing to 
> try to balance the conflicting issues in the AI'A's stance about 
> inicrrogatioos. 
> Neil brings up some points that are very important. 
> T ngree tlmt we 
> shouldn't limit a psychologist's right to seek employmenL where he/she 


> wants to work.. I have several friends who are military psychologists 
> and my son saw a military psychologist when he was a basic officer's 
> training camp. I can't tell you how grateful f was that someone was 
> 1hcre for him. 1 can thlnk of no better function fur a psychologist 
> than the one that Neil describes of teaching personnel bow to conduct 
> effective, respeclful. 8Jld hinnani; interrogations. However, by not 
> making a stronger clear state1J1ent against abusive situations, or 
> against situations clearly ser up ro bide and cover up abru;e if1he 
> government chooses lo engage in it, tbe AP A does 001 give 
> psycho I og1sts the support they need to refuse 10 serve in posilions 
> they are uncomfortable "~lh. Pecbaps the Resolution Against Tom1re 
> and Other Cruel, Jnbtnnan, Or Degrading Treatment of Punislunenr that 
> Neil menlions will help. 
> 
> l think il's gre:11 that Ron visited GTMO. That work is incredibly 
> important. He is absolutely right in noting rbat we cannot trcnr 
> media reports as if they are c-0mplai11ts, aod we have no business 
> investigating tbem. These tboughls sort of side step ooe important 
> issue; the people at GTMO are being held outside the borders oft.he 
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> United States specifical ly to deny them tl1e right to appear in court, 
>and othei· privileges of the constimtion. They are being lteld tl1ere 
>so that they cannot complain. This nl$o bas the effect of destroying 
>another of the basic tenants of democracy; the public's right to know. 


>The ~;tuation is set up so that what ever happens there can remain 
> secre1. I agree with Mitchell in that we can't take every word Ille 
> media says as gospel. My personal belief, however, is t.bat despite 
> Ron's visit we don't really lcnow what is going oa over there, and 
>worse Ille cooditioos are intentionally set up so that we cao.never 
>find OU!. 
> 
>Even so, l'm not sure I would advocate for t.be APA to take oo more 
> investigative functions. l do feel that we should make a statement 
> that is clear and strong enough to pmvide psychologists with grounds 
> to refuse duty where there are inadequate safeguards of the population 


> they serve. 
> 
> 
> 
> r also want to own my personal baggage. Even though I can cognitively 


>understand that there are many issue.s to consider and that this is an 
>incredibly complex issue, for me it is affectively very black and 
> white. My head knows that it's not as simple as my heart feels it is. 


>I will also own that it is bard to discuss tllis small gJBio of sand 
> witbout11lso talking about the whole beach. Getting the AJ>A to mal::.e a 


> strong statement about "interrogation" also means that they/we/I will 
>be making u very pollticaJ comment on tbc behavior of the Bush 
> administratioa. 
>The flip side of that 
> coin is that by playing the word !';rune. and limiting our statemeats to 
>very narrowly defined •torture" situations we allow big loop holes. 
> The reason we have ethics discussions, rather than clearly defined 
> rules is lo keep us accountable for the loop boles as well as the 
> concrere situations. 
> 
> 
> 
>Thanks for the productive conversation. It feels like barb sides of 
> the fence are listening. What a refreshing change from "conflict for 
> its own sake" conversation. 
> 
> 
> 
> Peace, Blessing & Joy 
> 
> 
> 
>Iverson M. Eicl<cn. Ph.D. 
> 
> Licensed Psychologist (PSY19750) 
> 
> PRIVACY REDACTION 


=-
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> 
> 
> 


PR'\'A(V R!COACT ·OL 


> h1rp l1v.W'<A Dr-E1ckcn.com 
> 
> 
> 
> 


Do You Yabool? 
Tired or spam? Yahoo! Mail bas the best spam protecllon around 
hu1r" mp jJ. yahoo .com 
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Sender: 
Sent: 
Recipient: 
Subject: 


Behnke, Stephen </O=AP A/OU=DCJCN=RECIPlENTS/CN=SVB> 
Friday, March 10, 2006 J 2:27:35 AM 
'Banks, Louie M. COL' <louie.morgan.banks@us.army.mil> 
RE: Eyes Only 


Hey Morgan-will you be in tomorrow? I've been in the middle or preparing for an Ethics Committee meeting, but 
will be speaking with Sharon Brehm tomorrow aftemoon, & want to touch base with you first 


Thanks Morgan, 


Steve 


From: Banks, Louie M. COL [mailto:touie.morgan.banks@us.army.mil] 
Sent: Wednesday, March 08, 2006 5:41 AM 
To: Behnke, Stephen 
Subject: Re: Eyes Only 


I am in town this week. l should be m my office mo>1 of the afternoon, and on the cell phone otherwise. 


Morgan 
COL L. Morgan Banks 
Director Psychological Applications Direciorate 
US Anny Special Opcrmions Command 
DSN 239-6833 COM (910) 432-6833 
PRIVACY RcOf1CTION 


-----Original Message-
From: Behnke, Stepheo <sbelmke@apa.org> 
To: Banks, Louie M. COL <louie.morgan_banks@us.army.mil> 
Seat: Tue Mar 0720:17: l1 2006 
Subject: Eyes Only 


Morgan, would you be around tomorrow? Sbal'On Brehm is our prcsident-elcel; I'd like ro touch base before I speak with 
her. Thanks. Steve 


From: Behnke. Stcpheui;tf1MRB•Mij[•1~-
Seat: Tuesday, March 0 , 0 :I 
To: Behnke, Stephen 
Subject FW: PLease note references to psycbolog.ists 


---Original Mess~e--


~=:T~~~•4;'tlfl'fl•I£' 
To: Behnke., Stephen ; sbehnke@apa.org 
Cc: 
S11bject FW: PLcase note references 10 psychologists 
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Steve, I was just sent the article below. It's not a new article, bnt one published late in 05. II repeats some of wbat was io 
the 05 New Yorker article. I'd like to ta.lk with you by phone about this. kc you available tomorrow or Friday? lf not, how 
about next week? As always, it will be very helpful to me to have access to your knowledge and expertise. All best rcgnrds, 
Sha.ron 


lnterrogation; Doing Unto Others as They Did Unto Us 


The New York Times, November 14, 2005 


M. Grogg Blocbe, Visiting Fell ow. Economic Studies 
Jonathon H. Marks, Bioetbics Fellow, Georgetown University and Johns Hopkins University 


M. Gregg Blocbe 
How did American intcrrogatioo taclics after9/I J come ro include abuse rising to the level oftortnre? Much has been 


sa.id abour t.be illegality of these tactics, but the strategic error tbnt led to their adoption ha.~ been overlooked_ 


The Pentagon effectively signed off on a strategy that mimics Red Army methods. But those tactics were not only 
inhumane, they wereineffecrive. For Communi~1 interrogators, truib was beside the point: their aim was to force compliance 
to tbe poiJlt of false confession. 


Fearful of fumre rerrorisr attacks and frusrrarcd by !he slow progress of intcl ligence-gathering from prisoners at 
Guantanamo Bay, Pentagon officials rumed to the closest thing oo titeir organizational charts to a school for torrure. Thar was 
a classified program arFort BTagg, N.C., known ns SERE, for Survival, Evasion, Resist.mce, Escape. Based on studies of 
North Korean and Vietnamese efforts to break American prisoners, SERE was intended to train American soldiers 1o resist 
the nbuse they might face in enemy custody. 


The Pentagon appear~ to ba.ve flipped SERE's teachings on theiT bead, mining the program not for resistance techniques 
but for interrogation methods. At a June 2004 briefing, the chief of the United States Southern Command, Gen. James T. Hill, 
said at= from Guantanamo went "up to our SERE school and developed a list of techniques" for "bigll -prQfile, high-value" 
detainees. General Hill bad sent this list - which included prolonged isolation and sleep deprivarion, stress positions, physical 
assault and the exploitation of detainees' phobias - to Secrctnry of Defense Donald Rumsfcld. who approved most of!he 
tactics in December 2 002. 


Some within the Pentagon warned that these tactios constituted torture, but a top advistr to Secretary Rumsfeld justified 
them by pointing to their use in SERE ll'Bining, a senior Pentagon official told us last month. 


When internal F.BJ. e-mail messages criti.cal of these methods were made public earlier this year, references to SERE 
w"'" redacted. But we've.obtained a less-redacted version of an e-mail exchange among Jl .B.L. officials, wbo refer to the 
methods as "SERE techniques." We also learned from aPentagono:fficial lhat the SERE program's chicfpsycbologisr, Col. 
Morgan Banks, issued guidance in early 2003 for the "behavioral science consultants" who helped to devise GuaniAnamo's 
interrogation strategy (we've been unable to Learn tbe content of that guidance). 


SERE methods are classified, but !he program's principles are known. It sought tO recreate the bnual conditions 
American prisoners of war experienced in Korea and Vietnam, where Communist interrogators forced false confessions from 
some detainees. and broke the spirits of many more, through.Pavlovian.and other conditioning. Prolonged isolation. sleep 
deprivntion, painful body positions and punitive control over life's most intimate functions produced overwhelming stress in 
these prison=. Stress Jed in tum to despair, rmcontrollablc anxiety and a collapse of self-esteem. Sometimes hallucinations 
and delusions ensued.Prisoners who had been through this treatment became pliable and craved c.ompanionship. easing !be 
way for captors to obtain the "confessions" they soughL 


SERE, as originally envisioned. inoculates American soldiers ai,.'llinst thci;c teohuiques. lts psychologists create mock 
prison regimens ro srudy the effects of various tactics and identify the coping styles most likely to witbst;1nd them. At 
Guantanamo, SERE-trained mental health pl'ofessionals applied this kno\Vledge to detainees, working with guards and 
medical personnel IQ uncover resisront prisoners' vulnernbilities. "We know if you've been despondent; we know if you've 
been homesick," General Hill said. "That is given to interrogators and thnt helps the inicrrogators" make their plans. 


Within the SERE program, abuse is carefully controlled, wi!h the goal ofccaching trainees to cope. Bat under combat 
conditions, brutal tactics can't be dispassionately "dosed." Fear, fury and loyalty to fellow soldiers facing mortal danger make 
limits almost impossible to sustain. 
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By bringing SERE 1nctics and the Guantanamo model onto U1e battlefield, the Pentagon opened a Pandora's box of 
potential abuse. Ou Nov. 26, 2003 , for eXlll1lp1e, an Iraqi major general, Abed Hamed Mowhoush, was forced into a sleeping 
bag, then asphyxiated by his Americ-dll interrogators. We've obtained a memorandum from one of these imerrog111ors · a 
fonner SERE trainer- wbo cites command authorization of"stress positions" a.~ justiticatioo for using what he called "the 
sleeping bag technique." 


"A coJ'd." he explained. "was used to limitmovement within the bag and help bring on claustrophobic condition.~." Jn 
SERE, ho said, this was called close confinement and could be ''very effective." TI1ose who squirmed or screamed in lhc 
sleeping bag, he said. were "allowed out as soon as they start to provide information." 


Three soldiers have been ordered to stand trial on murder charges in General Mowhoush's death. Yet 1he PentJgon 
cannol point lo any intelligence gains resulting from die techniques that have so t.unL~hed America's image. That's because 
the techniques designed by communist interrogators were created to control a prisoner's wil.l rather than 10 extract useful 
intelligence. 


A full account of how our leaders reacted to terrorism by re-engineering Red Aany methods must a wail an indqJenden1. 
inquiry. But the SERE model's embrace by Ille Pentagon's civilian leaders is further evidence tbat abuse tantamount to torture 
was national policy, not merely lbc product of rogue freelancers. After tbe shock of 9/ 11 • when Americans desperately 
wanted mastery over a world that suddenly seemed terrifying· this policy had viscera.I nppeaL Bul it's the task of command 
authority to connect means and ends rotiooally. The Bush administration has too frequently failed co do this. And so it is 
urgem that Congress step in to tie our de1ainee policy to our national interest 


\Cl Copyrigbt 2005 Tbc New York Times 


Note: The views expressed in tl1is piece are those of the aafuor and should not be attnouted to th.c Siaff, officers or 
trustees ofTbe Brookings Tustitutiuo 


Aothony J. Marsella, Ph.D., D.H.C. 
Professor Emeritus 
Department of Psychology 
University of Hawaii 
Honolulu, Hawaii 96822 


"What kind of peace do 1 mean? What kind of peace do we seek? Not a Pax Americana enforced on the world by 
American weapons of war .... l am talking about genuine peace, the kiud of peace that makes lifo on earth worth living, .. 
_no1 merely peaco for Americans but peace for uU men and women - not merely p eace in our tim~ but pea.ce for all time." 
Presidentlohn F. Kennedy, American University, June I 0, 1963. 
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Sender: 
Sent Tuesday, March 20, 2007 7:34:34 AM 
Recipient: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB:. 


Subject: Eyes Only 
Attachments: eyes-only.doc 


Steve, 


PRIVACY REDACTION hat Is why I am sending this to you 
from ITT>/ home account I sent lhe document to my home acooun~ and wlll destroy it once you tell me you have 
received il This may be a case where the more this gentleman says, the better off we are. We certainly need 
to make sure that anyone seriously addressing this have at their disposal the new FM and the OTSG policy. If 
a service member violates the FM, they can be prosecuted under UCMJ. The policy document has less 
authority behind it, although it applies to Army Medical Personnel. 


Morgan 


AOL now offers free email lo everyone Find out more about whars free from AOL al AOLcom. 
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From: DocMB@aol.com
To: Behnke, Stephen
Subject: Eyes Only
Date: Tuesday, March 20, 2007 04:34
Attachments: eyes-only.doc


Steve,


I am at home right now, taking care of my wife who recently had surgery.  That is why I am sending this to
you from my home account.  I sent the document to my home account, and will destroy it once you tell me
you have received it.  This may be a case where the more this gentleman says, the better off we are.  We
certainly need to make sure that anyone seriously addressing this have at their disposal the new FM and
the OTSG policy.  If a service member violates the FM, they can be prosecuted under UCMJ.  The policy
document has less authority behind it, although it applies to Army Medical Personnel.


Morgan


AOL now offers free email to everyone. Find out more about what's free from AOL at AOL.com.


UNREDACTED VERSION OF EMAIL AND ATTACHMENT
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                                                           Neil Altman, Ph.D.



                                                           127 W. 79th St. #3



                                                           New York, NY 10024



                                                           212-595-0821



                                                           neilaltman@hotmail.com



Dr. Michael Gelles


Dr. Olivia Moorehead-Slaughter                                               March 18, 2007



Dear Drs. Gelles and Moorehead-Slaughter,




I appreciate receiving your letter, Dr. Gelles, and I resonate with many of the points you make in it.  I admire your courage in reporting your concerns about interrogations to senior leaders, and I agree with you that psychologists can potentially have a positive effect in training interrogators in safe and effective ways, based on the fostering of rapport, of questioning detainees.  However, I would like to make some additional points, not addressed in your letter, that have convinced me that it is not appropriate for psychologists to be involved in interrogations at US detention centers holding “enemy combatants”.  


           1. Psychologists working in the detention centers could legally be ordered to train or otherwise to participate in interrogations that would be illegal under international law, but legal under current US law.   As
 per the military commissions bill of 2006, only “grave breaches” of the Geneva Conventions, as defined by the President, qualify as war crimes under US law.  Simple breaches of the Geneva Conventions are not illegal under current US law
 as long as they do not rise to the level of “grave breaches” in the view of the President.  A psychologist who reported abuses to superiors, as you did, would have to make the case that what he or she observed was more than simply a breach of the Geneva Conventions
.


2. The use of interrogation techniques that are damaging to the psychological state of detainees is not limited to those who are not properly trained
.  “Fear up” “Pride and ego down” and “futility” techniques of interrogation are acceptable in the military as long as they do not cross a line into torture, or cruel, inhuman, or inhuman treatment.  This line, however, is poorly defined.  When does “pride and ego down” become humiliation (banned under the Geneva Conventions), when does “fear up” become a threat (also banned), and so on.  The
 answer has to be: no one can know for certain, because the standard set by the Geneva Conventions is not the same as the standard currently set by the US Government.  Psychologists working in the detention centers could be ordered to train interrogators in techniques that create fear and damage the self esteem of detainees
, and they would have no right to object unless the damage met the standard set by a “grave” breach of the Geneva Conventions.  A psychologist could object that training interrogators in techniques that raise the fear and humiliation level of detainees runs counter to the ethical principles of psychologists that state that psychologists do no harm
.  Presumably the forthcoming case book could advise psychologists in techniques that are considered unethical from this point of view.  Yet, if the techniques are legal under US law, the psychologists could be legally ordered to participate; if they decided to participate for fear of damage to their careers or fear of court martial, they would have an ethical loophole in the form of standards 1.02 and 1.03 that allow psychologists to follow orders even when they run counter to the ethical principles
.


3. Your reporting of abuses to your superiors was a courageous and noble act
.  It does not follow that such action should be expected from all military psychologists.  Assessing
 the legal status of an interrogation technique and reporting abuses is not in the training and job description of a psychologist
.  To put psychologists in a position where they would have to do so is to take upon ourselves, as a profession, the burden of trying to prevent or undo the damage caused by inadequate legal protection
.  This burden properly belongs to politicians and government officials whose job it is to protect basic human rights
.


4. I do not think it would be appropriate to call for a moratorium on the presence of psychologists in prisons because, despite the mistreatment of mentally ill prisoners, those prisoners do have legal rights and courts of law to which they can turn to challenge their detentions and the treatment they are receiving.  This is not the case for “enemy combatants
”.  



5. In an ambiguous legal framework, psychologists and others who participate directly and indirectly in interrogations are in danger of damage to their careers if they refuse an order they find unethical or illegal, but in danger of future criminal prosecution if they carry out that order.  Government
 officials are retroactively protected against war crimes prosecution under the 2006 Military Commissions bill, showing how seriously the threat of future criminal prosecution is being taken by those who have authorized interrogation techniques.  APA, in my view, needs to take seriously the question of how to protect psychologists from such a no-win situation
.



I understand that the absence of psychologists in detention centers would do nothing directly or immediately to improve the situation there, and could even lead to short-term deterioration in conditions if advocates for safe and effective interrogations were removed.  On the other hand, in my view the problem is systemic, a lack of legal protection of basic human rights
, not a few people who are poorly trained and as a result get carried away.  APA, all of us as a group, can make a better contribution to changing this situation by publicly recognizing it as untenable for psychologists and for all those who live and work in the detention centers.  We do not want to create any impression, unjustified though it may be, that we approve of the legal framework around the detention centers by virtue of our functioning within that framework.


Once again, Dr. Gelles, I have the highest respect for you and for what you have done.  I appreciate and respect your concern.  


                                                                              Best regards,



                                                                              Neil Altman, Ph.D.



�As could any agent of the US, State, or City government, if you want to be precise.  We operate by US law, and these days it is fairly specific.  See the FM, etc.



�He is incorrect here.  They may not be considered “War Crimes”, but they what he is talking about are certainly against the law, and military members are subject to UCMJ action should they abuse detainees.  He confused illegal with War Crimes.  To be explicit, all War Crimes are illegal, but not all illegal acts are War Crimes.



�Again, factually incorrect, as any JAG could explain better than I.  In fact, there are currently numerous reporting requirements, to include reporting requirements in the new OTSG policy document.



�The only people who can conduct interrogations are those who meet specific criteria, and they must all be individually cleared to conduct them.  They must be a graduate of an approved school, e.g., Ft. Huachuca.



�Read the FM.  It actually does a pretty good job of explaining this line.



�Finally, we agree.  I am only amazed that Dr. Altman actually made this statement.  Yes, I fully admit that I am very comfortable damaging the self-esteem of sociopaths who want to kill me.  You bet.



�I think he has again missed your point about the tension between do no harm and help society.  Presumably he is strongly against court testimony that would put someone in jail for life, or worse yet, might get someone the death penalty.



�He needs to read the manual.



�Tell Mike he is my hero…..



�Actually, such action is not only expected, it is required of all Officers.



�It IS in the job description of a Military Officer.



�What is the inadequate legal protection?  There is enormous protection in this area, from whistle blower statutes to the Inspector General.



�No, it is the responsibility of every officer and NCO.



�If they have no legal rights, how come HAMDAN made it to the supremes?



�Can he give ONE example of this, or is this only his overactive imagination?



�If we are in such need, how many psychologists who have actually conducted this work are asking for your help?  None?  Why is that?  IT is nice that this gentleman wants to be big brother and help us, but we have not asked for his help.



�I think his definition of human rights includes self-esteem.  If so, then he may be right.  There is no legal protection from a lack of self-esteem.











Neil Altman, Ph.D. 
127 W. 79th St. #3 
New York, NY 10024 
212-595-0821 
neilaltman@hotmail.com 


Dr. Michael Gelles 
Dr. Olivia Moorehead-Slaughter     March 18, 2007 


Dear Drs. Gelles and Moorehead-Slaughter, 


I appreciate receiving your letter, Dr. Gelles, and I resonate with many of the 
points you make in it.  I admire your courage in reporting your concerns about 
interrogations to senior leaders, and I agree with you that psychologists can potentially 
have a positive effect in training interrogators in safe and effective ways, based on the 
fostering of rapport, of questioning detainees.  However, I would like to make some 
additional points, not addressed in your letter, that have convinced me that it is not 
appropriate for psychologists to be involved in interrogations at US detention centers 
holding “enemy combatants”.   


1. Psychologists working in the detention centers could legally be ordered to train
or otherwise to participate in interrogations that would be illegal under international law, 
but legal under current US law.   As per the military commissions bill of 2006, only 
“grave breaches” of the Geneva Conventions, as defined by the President, qualify as war 
crimes under US law.  Simple breaches of the Geneva Conventions are not illegal under 
current US law as long as they do not rise to the level of “grave breaches” in the view of 
the President.  A psychologist who reported abuses to superiors, as you did, would have 
to make the case that what he or she observed was more than simply a breach of the 
Geneva Conventions. 


2. The use of interrogation techniques that are damaging to the psychological state
of detainees is not limited to those who are not properly trained.  “Fear up” “Pride and 
ego down” and “futility” techniques of interrogation are acceptable in the military as long 
as they do not cross a line into torture, or cruel, inhuman, or inhuman treatment.  This 
line, however, is poorly defined.  When does “pride and ego down” become humiliation 
(banned under the Geneva Conventions), when does “fear up” become a threat (also 


Commented [LMB1]: As could any agent of the US, State, or 
City government, if you want to be precise.  We operate by US law, 
and these days it is fairly specific.  See the FM, etc. 


Commented [LMB2]: He is incorrect here.  They may not be 
considered “War Crimes”, but they what he is talking about are 
certainly against the law, and military members are subject to UCMJ 
action should they abuse detainees.  He confused illegal with War 
Crimes.  To be explicit, all War Crimes are illegal, but not all illegal 
acts are War Crimes. 


Commented [LMB3]: Again, factually incorrect, as any JAG 
could explain better than I.  In fact, there are currently numerous 
reporting requirements, to include reporting requirements in the new 
OTSG policy document. 
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interrogations are those who meet specific criteria, and they must all 
be individually cleared to conduct them.  They must be a graduate of 
an approved school, e.g., Ft. Huachuca. 
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banned), and so on.  The answer has to be: no one can know for certain, because the 
standard set by the Geneva Conventions is not the same as the standard currently set by 
the US Government.  Psychologists working in the detention centers could be ordered to 
train interrogators in techniques that create fear and damage the self esteem of detainees, 
and they would have no right to object unless the damage met the standard set by a 
“grave” breach of the Geneva Conventions.  A psychologist could object that training 
interrogators in techniques that raise the fear and humiliation level of detainees runs 
counter to the ethical principles of psychologists that state that psychologists do no harm.  
Presumably the forthcoming case book could advise psychologists in techniques that are 
considered unethical from this point of view.  Yet, if the techniques are legal under US 
law, the psychologists could be legally ordered to participate; if they decided to 
participate for fear of damage to their careers or fear of court martial, they would have an 
ethical loophole in the form of standards 1.02 and 1.03 that allow psychologists to follow 
orders even when they run counter to the ethical principles. 


 
3. Your reporting of abuses to your superiors was a courageous and noble act.  It 


does not follow that such action should be expected from all military psychologists.  
Assessing the legal status of an interrogation technique and reporting abuses is not in the 
training and job description of a psychologist.  To put psychologists in a position where 
they would have to do so is to take upon ourselves, as a profession, the burden of trying 
to prevent or undo the damage caused by inadequate legal protection.  This burden 
properly belongs to politicians and government officials whose job it is to protect basic 
human rights. 


 
4. I do not think it would be appropriate to call for a moratorium on the presence 


of psychologists in prisons because, despite the mistreatment of mentally ill prisoners, 
those prisoners do have legal rights and courts of law to which they can turn to challenge 
their detentions and the treatment they are receiving.  This is not the case for “enemy 
combatants”.   


 
5. In an ambiguous legal framework, psychologists and others who participate 


directly and indirectly in interrogations are in danger of damage to their careers if they 
refuse an order they find unethical or illegal, but in danger of future criminal prosecution 
if they carry out that order.  Government officials are retroactively protected against war 
crimes prosecution under the 2006 Military Commissions bill, showing how seriously the 
threat of future criminal prosecution is being taken by those who have authorized 
interrogation techniques.  APA, in my view, needs to take seriously the question of how 
to protect psychologists from such a no-win situation. 


 
I understand that the absence of psychologists in detention centers would do 


nothing directly or immediately to improve the situation there, and could even lead to 
short-term deterioration in conditions if advocates for safe and effective interrogations 
were removed.  On the other hand, in my view the problem is systemic, a lack of legal 
protection of basic human rights, not a few people who are poorly trained and as a result 
get carried away.  APA, all of us as a group, can make a better contribution to changing 
this situation by publicly recognizing it as untenable for psychologists and for all those 
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am very comfortable damaging the self-esteem of sociopaths who 
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for life, or worse yet, might get someone the death penalty. 


Commented [LMB8]: He needs to read the manual. 
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this only his overactive imagination? 
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to be big brother and help us, but we have not asked for his help. 


Commented [LMB17]: I think his definition of human rights 
includes self-esteem.  If so, then he may be right.  There is no legal 
protection from a lack of self-esteem. 
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who live and work in the detention centers.  We do not want to create any impression, 
unjustified though it may be, that we approve of the legal framework around the 
detention centers by virtue of our functioning within that framework. 


 
Once again, Dr. Gelles, I have the highest respect for you and for what you have 


done.  I appreciate and respect your concern.   
 
                                                                              Best regards, 
 
 
 
                                                                              Neil Altman, Ph.D. 
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Sender: 
Sent: 
Recipient; 


Subject: 


Behnke, Stephen </O=A P A/OU,,,DC/CN=RECTPJENTS/CN=SVB> 
Monday, March 19, 2007 5:28:42 PM 
Banks, Louie M. COL <louie.morgan.banks@us.arrny.mil> 
Eyes only-please do not distribute 


Attachments: gelles response.doc 


Morgan, 


This is in response to a letter from Mike Gelles, strongly supporting APA's position. If you could give me two 
or three examples of factual Inaccuracies to include In a draft response, that would be great 


If you keep between us al the moment, that would be much appreciated, 


Thanks, Steve 
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Sende·r: 
Sent: 


Recipient: 
Subject: 
Attachments: 


Behnke, Stephen </O=AP A/OU=DCJCN=RECIPIENTS/CN=SVB> 
Monday,Marchl9, 2007 2:51:23 PM 


Banks, Louie M. COL <louie.morgan.banks@us.army.mil> 
Final check 


EC0307 final.doc 


Morgan, this is what the Committee approved--a couple of slight tweaks in the language (the Committee wanted 
to ensure that the statement would not cause a problem for SERE training). 


Steve 
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The American Psychological Association has made no less than five sLatements regarding 
its absolute and unequivoca.t prohibition against torture. These include the Against 
Tor/ure: Joint Resolution of the American Psychiatric Association and American 
Psychological Association (1985); Resolution Against Torture (1986); the Report of the 
Task Force on Psychological Ethics and National Security (2005), motions passed by the 
Council of Representatives in 2005, and the 2006 Resolution Against Torture a.nd Other 
Cruel, inhuman, or Degrading Trearment or Punishment. Based on these actions, the 
APA Ethics Committee further elaborates iis position: 


Psychologists must never participate in, condone, or in any manner facili1ate torture or 
other cruel, inhuman, or degrading treatment. This unequivocal condemnation includes 
an absolute prohibition against the use of approaches and techniques 10 elicit information 
from incarcerated or detained individuals such as "water-boarding"; mock executions; 
sexual shaming and degradation; degradation based on culture, ethnicity or religion; 
sensory deprivation and ovedoad; forced nudity; prolonged sleep deprivation and stress 
positions; extreme temperatures and induced hypotb.ermia; exploitation of phobias; 
prolonged isolation; "hooding''; the use of dogs lo threaten or intimidate, or threats to use 
any of lhe above. While neither this nor any list could be exhaustive, lhe underlying 
principle is that legitimate activities, such as eliciting information to prevent acts of 
violence, do not justify the use of psychology or psychological techniques to inflict abuse 
and harm upon individuals. 


Psychologists must work [n accordance wilh international human rights instruments 
relevant to their roles. ln addition, psychologists must bave and are mandated to follow a 
clear process for reporting when they become aware of acts of torture or cruel, inhuman, 
or degrading treatment, or when they have reasonable cause to suspect that abusive 
approaches or techniques such as those identified above are being used. Psychologists 
must never m.i.x the roles of providing mental health care to an individual and consulting 
to an intetTogation process. 
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Sender: 
Sent: 
Recipient: 
Subject: 


Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB> 


Thursday, March 15, 2007 9:56:38 PM 


'Gelles, Michael (US - Washington D.C.)' 
RE: 


PRIVACY REDACTION 


Attacllments: Gellesletter.doc 


Mike, your letter lends itself to an excellent op-ed, or an article. Let's discuss at some point, and I'm sure Rhea 
will have some thoughts for us as well. 


Steve 


From: Gelles, Michael {US - Washington D.C 
Sent: Thursday, March 15, 2007 7:22 AM 
To: Behnke, Stephen 
Subject: Re: 


PRIVACY REDACTION 


Steve it Is your guidance that potentiates anything that I do at this point. The letter was forward 
from the CS account. If you send a word document to this address I will continue to add toour 
thinking and use it as a talk or short article somewhere perpetuating the importance of the role of 
psychologists in the GWOT national security and public safety. 


If you speak to Olivia and she wants to discuss the letter have her respond here. 


Be around all week. 


On separate note. I would go ahead and reach out to Mora. I am also going to reach out to Sen 
Levin's office 


-----Original Message-----
From: Behnke, Stephen <sbehnke@apa.org> 
To: Gelles, Michael (US - Washington O.C.) 
Sent: Wed Mar 14 20:45:30 2007 
Subject: 


Mike, thanks. The materials are at your cs address. You are doing extremely important work, and 
the importance of your role extends well beyond APA. I trust you realize that. 


Steve 


This message (including any attachments) contains confidential information intended for a specific 
individual and purpose, and is protected by law. If you are not the intended recipient, you should 
delete this message. 


Any disclosure, copying, or distribution of this message, or the taking of any action based on it, i5" 
strictly prohibited. [v.E.1) 
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Scnder: 
Sent: 


Recipient: 


Subject: 


Shumate. Scott (GOV) <Scott.Shumate@cifa.miJ> 
Wednesday, June 07, 2006 I 0:37:35 PM 


~ehnke. Stephen 
~CN-RECIPIENTSfCN=SVB> 
Re: Eyes only 


Steve as always roben is a master. I would recommend noting that national security psycholgy is a broad application of 
psychology that focuses on various issues 1hat oan facilltale protectmg key material a.nd knowledge that can potentiate a 
terrorist attack as well as be consultative in collecting Yitai intelligence as well as forensic infonnation 


That nauonal securit psychology is actively applying sound and well tested social behavioral research to the growing 
profession of nsp. 


The tr11111ing and education of specmlized skills is 11t the heart of nsp and lhet there is much lo be leamed as there 1s in other 
spec1eliwd disctples of psychology. That our basic skills taught in all apa approved gradualc programs imbue in its students 


That our profession as psychologists is somelhingthat can a..%-uage the concerns of all individuals concerned in humanrigts as 
well as securing our nation against those intentioned to harm our citizens 


Apa position is one of pr0)11oting a responsible address agoinst real threats ondis aimed at promoting soundpolicy designed 
to prevent the conditions that foster the threat of terrorism. Like all policy there is an evolving nature that requires sliapin 


The shaping of policy requires careful consttuctive and proven solutions that psychology as a profession is focusing its 


accumen to benifa mankind 


More C3ll be flushed in conversation. Scott 


Dr R Scou Shumate 
Director Behavioral Sciences 
DoD/COllntennleUigence FieldActtvity 
703-699-7792 
scottshumate@CTF AMIL 
scottshlllllate@C(F A. SMil .. MIL 


Sent from my BlackBeny Wireless Handheld (wwwJ3ls.ckJ3cny.net) 


- -- Ori • · l Messa ... __ 
Fram· 
To Behnke, Stephen <sbehnke@apa.org>; Shumate. Scon (GOV) <Sco!LShumate@cifiunil> 
Sent: Wed Jun 07 21:38:552006 
Subject: Re: Eyas only 


Steve, Scott: 


Just got off the plane. Long weather delays tonight. 


Several points perhaps worth consicli:.nng (I apologize for the lack of syntactic [is that even a word?) grace): 


The combination of mcreasuigly available weapons that can injure many people (range of bombs, possible nucs, b1ologicul 
and chemical weapons), coupled with 1n5t8ntaneous worldwide communication (internet) and an ideology of islamic 
extremism may be unprecedented tn terms of risks of ma;or terrorist vmlence agamst countnes hl.:o the US. Canada Spain. 
England. etc. We are only begimung lo understand these risks, and what they may mean for our children and granclclulclrcn, 
espe<:ially when it comes to \V'MD. 


A!; many have nt.'lled, it is important for our country and others 10 devote much lhoughl and research to questions of how to 
prevent targeted terrorisrv iolence. Some of this involves consideration of social policies, some of research into •cQ\IS<!s• of 
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cert.am kinds of terronsm. some mtoresearch.mto pre-attack behaviors of persons planning to commit nets of mass 
destruction. -some into lhe kinds of Jaws and policies (and for professionals, the ethics) that should guide prevention of 
targeted terrorism activities. 


Some (few) psychologi:,-ts, by virtue of t.raia:ing (as a psychologist) !hat focuses attention on behavior, coupled with 
specjalizcd c;.']J6riences and further ti:aining, may (just may) have .insights, perspectives, understandings about behaviors, 
motives, attitudes, ·pattem~ and mcx:!es of communication that canbeJp those authorized to protect our coantry (persons with 
national ~ecurity re$P0D5ibilities, such as intelligence, military, and law enforcement professionals). 


Examples of psychologists who may have such experience and expertise might include those who have worked in forensic 
settings with persons who have oommitted acts of targeted vio1ence, those who have worked with law enforcement 
professionals who have protective responsibilities, those who have worked with national security and intelligence 
organizations whichb.ave a mandate to prevent attacks on 1he U.S., chose who have worke-din Ilia military in certain 
capacities. 


No one rea.sona ble (whom I know) claims that a psychologist, simply by virtue of having~ degree, having completing 
generic clinical training, being licensed, or practicing psychology, has such special expectise or experience. 


Public policy, including the policies and practices of organizations whose members may have expertise m assessmg and 
managing behaviors of concern (like the AP A's), should encourage (and certainly not bar) the use of such expertise in 
consulting to and otherwise assisting national security protectm-s in their l~wful prevention-of-violence activ Illes. 


In some (usually rare) situations, such specialized "behavioral", •psychologica l" e.xpertise.may be of ru;e in consoltiJlg with 
persons authorized to int.c:ract with persons being held who are see.n to have infonnation critical to national security to help 
convince such persons to provide it so that targeted terrorist attacks may be prevented. (Some of ihese interactions have be.m 
labelled •interrogations.") 


I hope that these too crude parairrall:bs are a start l will be at my desk tomorrow for much of1he day (and certainly from 1 1 
am on):ijtJWM;JjiJ+til• •l§I 
Robert 


Robert Fein 


- -·--Original message---
From: "Behnke, Stephen• <sbehnke@apa..org> 
> Can you help us formulate a substantive response? We'll need to be able 
>to post somethmg in fairly raptd order. Thanks so much. 
> 
> 
> 
>Steve 
> 
> 
> 
>-~~~~~~~~~~~~-
> 
> From: Council ofRepresentitives [ m 01 lto:C'OR!lfil..!STS.APA ORG] On l3ellalf Of 
> D r. Trish Crawford 
> Sent: Wedne.<>day, June 07, 2006 6:45 PM 
> To. COR@LISTS.APAORG 
> SubjecL Re: [COR]Response to New York Times Article 
> 
::> 


> 
> rm not sure quite how to say and (\Sk what I would like to say and ask, 
> without putting myself in the middle of some comr.oversy but 1 guess 
> thats the nsk and responsibility of being a Council delegate (and I 
> apo!ogi ze m advance if I have overlooked some previous information that 
> ma)' have clarified these issues). 
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> 
> 
> 
> Do other Council members tlunk 11 is really important to spell out, very 
> concretely. JUSI ho\Y· 
> 
> 
> 
> "Psychologists have skills that can help prevent future eel~ or terror• 
> 
> 
> 
> Speaking Crom the perspective of a fairly gcncricaUy trained clinical 
> psychologist,(NYU) I would say lhe majority of psychologists with 
> backgrounds similiar to mine, will want to blow, just exactly what 
,,. skills psychologists have "that can help prevent furure acts of terror• 
;,. HOI\ are these skills being used at places like Guan1anamo" 
> 
> 
> 
" I lhought the consensus was that places hkc Guan1anamo. m and of 
> lhcmselv6, constitute "inhuman, or degrading• trcetmcnt and if 
· psychologists are working there, that amounts to •countenancing" il Or 
,. is there more controvccsy on !hat than I am not nwore of'? 


" > 
> 
.,. I do have to -;ay thatl am at home today, sick with a bad virus and 
> fever. so maybe the ob'"1ous escapes me 
> 
> However, 1f as a psychologist I feel a neoo for more specific 
> m.fonnation and am somewhat mystified. T con only imagine what !he lay 


pubhc m~1 lh.ink, espec1Blly when the Am mean Psyclualnc Assn. 
appo:ars 10 have dlllwn such a siro~ line. Are we. es an Assn. in a 


~ ~'Onflict of interest around tins issue because of 
firsncial professional/political concerns and therefore ll makes 11 
difficult for us to see !:he i~ue clearly? Art. lhere1 pressures wc have 


' that the American Psychiatnc Assn docs not have'/ Can we be objective 
about th.ts? 


> 
> 
>(At tl1c last Council mcet~s. a few of us were asking Nathalie Gilfoyc 
> flbout canfl1c1 of in1!!rest issues related to representmg our 
> "constituency" versus the overall best iniere;t.~ of APA. and ii was 
> clcer we are responsible to APA first, and I belie\•e that is the sourre 


of my concerns) 


> 


> 
> 
'> 


l am quite sue if I posted the Times letter and respon:sc to our lJSt.scrV 
(about 600 psychologists) they would all come back w1th questions 
Slm tlaar to m U1e So. before r do, I would like to hear the perspective 
on tf115 from otlier Council members 


> Thank you 
> 
> 
> 
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> Irish Crawford, PhD. 
> 
> BCPA delegare to COR 
> 
> --Original Message ----
> 
> From. O'Brieo, Maureen <mailto:mobrien"iilAPA.ORG> 
> 
> To· COR@LISIS.APA.ORG 
> 
> Sent: Wednesday, Jane 07. 2006 1:04 PM 
> 
> Subject: [ COR] Response to New York Times Artlcle 
> 
> 
> 
> The followmg letter to the e.ditor has been submitted to the New 
> York Times in response to this m oming's article. 
> 
> 
> http·11www.nvumes.com/200M)6!071w::is!llng1on/07detamhunl? r l&oref=slo 
> gin 
><http tiwwy. nvtim~.=nl200§!06107/wash1ngtpn1l1Ngtftln html? r: }..'koref-~! 
> ogi:n> 
> 
> 
> 
> We will also use it to respond to any member inquiriesabou1 the 
> Times story 1'eelfree t.o post to division lists as you see fit. 
> 
> 
> 
> Rhea Farbcrman 
> 
> 
> 
> 
> 
> 
> 
> To the Editor: 
> 
> 
> 
> Regarding interrogations, (Mlilllry Alters the ti.<Iakeup of 
> Interrogations AdviJ;ors, June 7) t.he position o[ the American 
> Psycho!ogicaLAssociationis clear. Psychologists may never engage in, 
> facilitate, or countenance torture or othe.r cruel, inhuman, or degrading 
> treatment. Such.acts violate the most fundamental mexim of our etb.ics, 
> Do No Hann, and our association will not hesitate to sanction any member 
>who violates th.is ethical rule. At the same llme, es experts m human 
> behavior, psychologists have skills that can help pr.ivent future acts of 
> terror. Pnwcntinghann to others is likewise an ethical mandate for 
> our profession. 
> 
> 
> 
> Gerald P. Koocbor. PhD. President 
> 
> American Psycholog1cal Associanon 
> 
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Sender: 
Sent: 
Recipient: 
Subject: 


Behnke, Stephen </O=<AP A/OU<=DC/CN=RECIPIENTS/CN=SVB> 
Sunday, July 30, 2006 10: 18:48 PM 
Morgan Banks 
RE: Eyes only thoughts 


Morgan, that's very helpful, thanks. You write: ·1 believe that they have access to those at GTMO, but I cannot 
speak definitively, or for the US government. on that question. This might be a question that APA's 
Congressional liaison could ask, and then APA would have a solid answer.' 


Do you know whom we would approach? I'd very much like to get an answer this week, if we can. 


Thanks, Morgan. 


Steve 


From: Morgan Banks 
Sent: Sunday, July 30, 2006 9:45 PM 
To: Behnke, Stephen 
Subject: Re: Eyes only thoughts 


Steve, 


I can give you what I believe to be the case, but I would need to check it with the JAGs. for accuracy- m uch 
of this gets pretty complicated pretty fast, but here goes: 


Certainly POWs can be kept until the end of hostilities. My understanding Is that Civilian Internees who are 
believed to have committed war crimes may also be held until the end of hostilltles, or until they are tried and 
sentenced. My read is that detainees fall into this latter category. They are certainly nor POWs. (Openly carry 
arms, distinctive insignia, etc.) 


The question as lo the regula rly constituted court is what is currently being discussed in the Senate. It looks 
like they will start with the UCMJ, and then make modifications from that base. For example, I expect they will 
keep c lassified Information from the detainee. My read of the Senate testimony following Hamdan was that the 
administration wanted something different, but much of the Senate was moving toward starting with the UCMJ. 
Bottom line is that this will be a political decision made by Congress. It would be hard to argue tha1 the UCMJ 
was NOT a regularly constituted court .. etc_ 


The ICRC has access to detainees. I am not quanfied to speak on whether or not they have access to every 
detainee in US custody. They certainly have access to all I am aware of. I believe that they have access to 
those at GTMO, but I cannot speak definitively, or for the US government, on that question. This might be a 
question that APA's Congressional liaison could ask, and then APA would have a solid answer. 


In fact, you should be able to get a strong statement concerning the role of the ICRC. I don't have the GPW 
in front of me, and can' t remember the term of art used, but the GPW refers to an organization like the lCRC 
that will monitor the treatment of POWs, and I believe that US pollcy Is to have the ICRC fulfill that role. 


Morgan 


In a message dated 7/30/2006 5:43:50 P.M. Eastern Daylight Time, sbehnke@apa.org writes: 


Morgan, thanks, as always, ror your extremely thoughtfUl message. 


Under Geneva, POWs can be kept until the end of hostilities, can't they? 


My understanding Is that the language in Common Article 3-• ... a regularly constituted court affording 
all the judicial guarantees which are recognized as indispensable by civilized peoples•-can be read 
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pretty broadly. It would seem prudent lo afford such a guarant~on't you think the UCMJ, even 
with some tweaking, would meet that standard? 


Ifs my understanding (I got together with Jennifer Bryson a few weeks ago here in DC), that the 
International Red Cross has a ftxed facility In Guantanamo Bay and access to all the detainees who 
are being interrogated. Is that public information? Is there a pohcy? I would VERY MUCH like to have 
Olivia include these facts in her remarks before Council, if correct 


Steve 


From: Morgan Banks 
Sent Sunday, July 30, 2006 3:15 PM 
To: Behnke, Stephen 
Subject: Eyes only thoughts 


Steve, 


There are a lot of things being discussed, and I decided to keep a running track of some of my 
thoughts, as they occur. 


First, I am heartened by the level of the discussion. Most of the comments are thoughtful, and 
although I may disagree with some of them, there is room for discussion, and possible compromise. 


The difficulty surrounding how to interrogate and prosecute the detainees we have captured should 
be apparent to everyone. Inherent in the email is some confusion over their status. The GPW was 
designed specifically to outline the treatment of only three categories of people: 


1. POW. I am aware of no serious discussion about whether or not GTMO detainees are POWs. 
The requirements for this status are very clear, and no one at GTMO comes close to meeting lhe 
requiremenls. There has been some legal discussion as to the process necessary to determine their 
status, however. In other words, the adequacy of how we determine their POW or non-POW status is 
currently under debate. (BTW, we did hold POWs for while In Iraq. Consistent with the GPW, they 
have all been released.) 


2. Retained person. I have seen no serous legal discussion on this area. We recognize no 
retained persons at this point in time. (Chaplains, medical personnel.) 


3. Civilian Internees. All of the persons held by the US at this point In time are considered Cls, 
(given that the question of if we have adequately determined their status Is still ln up in the air - It Is 
highly unlikely that anyone in our current custody will be considered a POW.) 


If a Cl is believed lo have committed a war crime, then a legal proceeding must be used to 
determine guilt and sentence. Otherwise, the Cls must be released, (along with any POWs) at the end 
of hostilities. (It should be noted that contrary to one of the email comments, the Court did not have 
any problem with holding detainees Indefinitely at GTMO, until the end of hostilities. Nor did HAMDAN 
speak to the issue of the manner in which the US Army conducts Interrogations, other than to make 
explicit that Common Article 3 applies. It is my contention that this will have no effect on DOD 
interrogations, since they where already operating within those guidelines.) Back to the questlon. The 
issue is then how to we try detainees we believe have committed war crimes. (Terrorism = War Crime, 
by the way.) The Court basically stated that Congress needs to be involved Jn making sure that these 
judicial proceedings are "regularly constituted." Sounds good to me. 


Now, I have not mentioned the legal protections afforded US citizens when charged with a criminal 
act. My understanding Is that there is nothing In the Court's decision that implies that the detainees 
have these rights. In fact, my understanding is that they have stated that the GPW Is the ccntrolllng 
document This is one of the major political issues: Do we treat terrorists (who commit War Crimes) 
as criminals or was combatants that commit war crimes? The Bush administration has been on the 
side of treating them a combatants who are believed to have committed war crimes. Earlier 
administrations treated terrorists as simple criminals, subject to US law. (Noriega, as one example.) 
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Finally, my opinion is that the PENS report is pretty slTong. It is clear in its prohibition of abusive 
behavior. Even though I believe that, I have no objection to making additional statements, assuming 
they are consis1ent with the PENS report. I have read the new interrogation FM (that is still trying to 
final approval). 90% of APA's members will be very comfortable with the document. It discusses 
treatment in great deta1l, and in a manner that is very consistent with most American's standards of 
behavior. The US Army has more protections for free speech than any army in history. Command 
Channels, IGs, CID, finaUy, call your congressman. I can remember when I was a young Company 
Commander. telling my boss, the Battalion Commander. that I would not do what he asked (give out 
publicly the names of soldiers visiting sick call), because it was unethical. He backed down. As a final 
note, it is clear to me one of the major negative effects of eliminating the draft is that most people really 
do not know how their Army works. We have a soldier here at Bragg who made charges against his 
superiors concerning the treatment of detainees. In spite of the fact that three Investigations were 
conducted, and the abuse was unsubstantiated, this officer then went to the press. Although he has 
lost some friends, I can personally attest that he Is being treated very appropriately (maybe even too 
carefully). I talk a lot about the various methods for making abuse complaints, but even if someone 
was not satisfied with them, all you have to do Is call your congressman. 


Hope your weekend is going well. 


Morgan 
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Sender: 


Sent: 
Recipient: 
Subject: 


Behnke, Stephen </O=AP A/OU=DC/CN=RECIPIENTS/CN=SVB> 


Monday. June 18. 2007 L2:01:1 S PM 
'Banks, Louie M. COL' <louie.morgan.banks@us.am1y.m:iJ> 
Confidential: Please read and delete 


Attachments: replyletter.doc 


Morgan. does this letter look okay to you? 
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June 18, 2007 


Dr. Sharon Brehm 
President 
American Psychological Association 


Dear Dr. Brehm, 


I am writing to you in response lo an open leuer sent to you, as APA President. T have 
been a member of AP A for nearly 20 years and I count many of my AP A colleagues as 
dear friends. The authors of this letter- who do not know me, my values or·my work
have seen fit to be.~mirch my reputation by associating me with the perpetration of 
torture. 


Let me provide just a few facts for the authors' information. I have never been through 
"SERE" training. l do no! teach "SERE" techniques. I do not use nor have J ever used 
"SERE" techn.iqucs in any aspect of my work related lo interrogations. Dr. Morgan 
Banks has emphasized repeatedly that using a "SERE" approach in an interrogation 
would be counterproductive to oblaining useful information. l strongly suspect that using 
a "SERE" approach to an interrogation would yield data that would be worthless for both 
investigative and adjudicatory purposes. 


I will be as cle.ar as J possibly can: I strongly object to, have never used, and will never 
use torture, cruel, or abusive treatment or punishment of any kind, for any reason, in any 
setting. They are antithetical 10 who Tam as a person and as an oCficcr in the United 
States military. Had any oflhe individuals who signed the open letter saw fit to ask me, I 
would have provided this information to them directly. Apparently none believed it 
worthwhile to give mo that opportunity before using my name in a letter that they then 
distributed widely, including to Lhe media. 


Throughout my career, in alJ my worlc, I bave done my best to adhere to the highest 
standards of ethical conducl For me, that has meant treating every individual whom I 
have encountered- from generals in the United States Army, to custodians at military 
bases around the globe, to detainees in United States custody-with dignity and with 
respect. Never has anyone in my chain of command ordered me to do anything 
inconsistent with this code of behavior. 


Having custody and control over an individual is an awesome responsibility. When I was 
sent to Abu Ghraib, following the well-publicized abuses, l relied upon psychology and 
well-known psychologists to help me fulfill my mission-to develop training and 
implement systems designed to prevent further acts of abuse. The support of these 
colleagues, whose research and materials l took wit11 me to Iraq, was invaluable--not 
only in terms of their expertise, but also because o[ the values lhal imbue their approach 
to psychology. 1 will be forever grateful to them for being with me in spirit on that 
difficult mission. 
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I will Likewise be grateful to other colleagues, such as Dr. Mike Gelles, who took 
concrete action that has been made public, to stop detainee abuses. lt is my 
understanding that a United States Senate committee will hold hearings on !he issue of 
interrogation praclices. I welcome !his news. 


Please let me be clear: Letters such as th.e one sent to you do harm. AP A's continuing 
work bas given psycl10logists an invaluable resource to fight against ill-informed and 
misguided promoters of harsh and abusive interrogation techniques. We are making 
excellent progress in that fight. 


Letters !hat name and that associate individuals with torture through innuendo have no 
place in an informed and responsible discussion. They are deeply painful. They are also 
extremely discouraging to psychologistS in I.be military seeking to do lhe right thing. 
many of whom are early in their careers and often in dangerous settings far from family 
and from loved ones. 


In a few days l will be deployed and so will largely be out of contact with APA for the 
next year. I am proud to be a member of the American Psychological Association, proud 
for what AP A has stood for in these troubling times, and deeply grateful to the 
Association for supportlng me and my colleagues i:n our quest to ensure that all in our 
custody are treated with human decency and respect. 


Respectfully Yours, 
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Sender: Banks, Louie M. COL <louie.morgan.banks@us.aany.mil> 
Sent: Monday, July 02, 2007 9:55:06 AM 


Recipient: Behnke, Stephen </O=APA/OU=DC/CN=RECIPIENTS/CN=SVB> 
Subject: Please review, lhen destroy 
Attachments: Lelter lo Dr Brehm.doc 


Steve, 


Thanks in advance. You bave my permission to smte tbal I was inte{Viewed (for 3h20m) by tbe professional staff of the 
SASC, for wbat chat's worth. 


Here is my first draft of a letter 10 Dr. Brehm. Please be bnuaJ - this is damn important to me. lt has not yet been approved 
for release, so please destToy it a.fli::r giving me feedback. As always, you 11.elp is really appreciated. 


~organ 


«Letter to Dr Brehm.doc» 


COLL. Morgan Banks 
Director, Psycbologic11l Applicat.ioos 
US Army Special Operatlons Command 
DSN 239-6833 COM (910) 432-6833 
PAI Ar\'f>FOACTION 


bankslra usasoc.§l..com. !m JI.mt l/louie.morgan. banks@us.Armv.mil 
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Dr. Sharon Brehm 
President 
American Psychological Association 


Dear Dr. Brehm. 


DRAFT 


I ant writing this letter as a formal response to the numerous allegations contained 
in a recent open letter to you, as AP A president. The inaccuracy of this ·•open letter .. is 
rather asLound.ing to me, and prompted me to write this letter. 


1 have been a licensed psychologist for over 20 years, all of that serving in the 
United Slates Anny. In the last several years, as the country has struggled with how to 
handle detainees cirptured in Afghanistan and Iraq, there have been numerous disturbing 
reports on the treatment of these detainees. Some of these reports have implied that 1 
either participated or supported the abusive treatment of these detainees. Panly because 
of the nature of my work. but mostly because I knew that the reports were totally 
inaccurate, I have ignored these reports. Unfortunately for me, I have been forced to 
recognize the adage, "a lie undisputed becomes the lrulh." Hence Lhe reason for this 
letter. 


Since 1985, I have focused much of my work on the training of soldiers on how to 
resist the torture and abuse that is likely should they be held by our enemies. My studies 
began looking at our experiences in the Vietnam War, but gradually expanded to include 
the experiences of captives i:nall US conflicts (both US personnel and our POWs), and 
those of many other nations. Some of my earliest reading in this area was that from 
Amnesty Imemational on the treatment of captives world wide. This gave me. very early 
in my career, a very strong belief that the torture or abuse of people in captivity is 
morally wrong, and something that no nation, and certainly not the United States, must 
ever tolerate. Everyone who works \vith me knows my feelings on this issue, This is the 
major reason I choose LO ignore the initial press reports on this topic, since they were so 
obviously fallacious . 


The United States Mil.itary has utilized psychologists to support lhe safe and legal 
inteJTogation of detainees fo r many years. I have seen the positive effoets of this role. 
Psychologists briDg a depth of knowledge of how social iniluences can shape behavior 
lhaL is unique. Not only does a properly trained psychologist understand the powerful 
dynamic of the power differential between a guard and a detainee, and the huge danger 
lhatthis poses, but be or she also has training in how to assist in designing processes that 
will decrease the likelihood of abuse. I expect there is little dispute on the unique 
perspective and knowledge we have in this area. This is a major function of every 
psychologist within in DOD who supports interrogation. 


In addition to this safety role, however, I will not back away from the positive 
role that a psychologisl can also p lay in helping interrogators perform their legal duties. 
Partly due to television bombardment in our culture. many people believe that successful 
interrogation must be conducted in a manner that is abusive. Nothing could be further 
from the truth. In my experience, treating detainees professionally, with digni1y and 
respect, is usually the most powerful method to gather useful, accurate infom1ation. This 
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opinion, however. is not particularly relevant., given that we already have very strict 
guidelines within DOD on the conduct of interrogations. These guidelines, if fol low~ 
preclude abusive interrogations. As a serving officer, I am required to uphold these 
guidelines. lfT see something that is not lawful and I do not reporl it., then I am equally 
culpable. Jn thirty-three years of total military service, I have never been ordered, told, or 
otlterwise pressured to abuse anyone, certainly not any detainee. There have in fact been 
occasions where I took positive actions that prevented abuse. 


The real area of honest controversy, again in my opinion, concerns the ethical 
dilemmas that can occur when a psychologist is placed in the role of supporting 
interrogations. On this I hope all can agree: If a psychologist is going to perform this 
role. then specialized training is required. 1 recognized this tTaining deficit in 2002, and 
began lo develop a training model. and then a course, that would properly prepare DOD 
psychologists lo pedorru this mission,. A I no time have I, or anyone working for me, 
every supported using any "technique" that would be abusive. Through the very hard 
work of a number of dedicated psychologists and others, this training has now become a 
formal Army training course. A major focus of this course concerns the ethical standards 
thai must be adhered lo while performing this mission, and the potential ethical pitfalls of 
which one must be aware. As you are aware, we have received st1perb support from lhe 
APA on the development and execution of this course. Everything we tc.ach, and have 
taught, is consistent with the AP A ethical guidelines, and most ce1tainly with US law and 
the international inslruments to which lhe US is a signatory. 


Again lhrough the bard work of a number of dedicated psychologists, the outline 
of this training, and the strong ethical and procedural standards contained in it, were 
released to the public last year in the Anny Medical Command's Policy Memorandum. I 
welcome, and strongly encourage, informed debate about the standards contained in i:his 
documenL A debate on how lo help sustain the safe, legal, ethical, and effective 
interrogation of detainees within OS control is essential for the profession and for our 
country. But this debate must be infonned by facts and a thoughlfuJ analysis. The 
psychologists with whom 1 work care very strongly about mainlaincng the integrity of 
their profession, and more importantly, the reputation of our country. They have worked 
bard Lo bolb prevent abuse, and co assist in gathering useful, accurate intelligence from 
our enemies. They will get no positive public recognition for tl1eir work, but I have seen 
what they do and am incredibly proud of them and what they have accomplished. 
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Sender: 


Sent: 


Recipient: 


Subject: 


Double deleted 


Behnke, Stephen </O=AP A/OU=DC/CN=RECIPIENTS/CN=SVB> 


Sunday, June 17, 2007 5:48:47 PM 


Morgan Banks 
RE: Your eyes only 


From: Morgan Banks 
Sent: Sunday, June 17, 2007 5:48 PM 
To: Behnke, Stephen 
Subject: Your eyes only 


Steve, (Please delete this after reading it. It is for your eyes only.) 


I still owe you an answer on that. I completely forgot to ask. My expectation is that it will be OK, but I want to 
make absolutely sure. There is some REAL politics going on here. I mean REALLY naked politics. There are 
a couple things I want to run past my lawyer first, based on some of the things they said. I am 95% sure I will 
give you a bunch that you can say, but not until late tomorrow. 


Overall, though, I believe that I was able to give an accurate picture of my behavior, and I think they actually 
already were predisposed to believe me. They are doing a lot of homework, although some of it is open to 
interpretation. I did not pick up ANY real issue about the use of psychologists per se; in fact, I was able to 
articulate how the value of a psychologist in a training environment directly corresponded to that of an 
operational role. My strong sense (after 3 hours and 20 minutes) was that they fully understood that, and saw 
the value in it. I gave them a copy of the PENS report, although I expect they were already fully aware of it. 
They did not question me at all on it, other than a final ethical question that I answered by referring to the 
report. 


Let's talk during the week. 


PLEASE DELETE this email after you have read it. Thanks. 


Morgan 


In a message dated 6/17/2007 3:19:56 P.M. Eastern Daylight Time, sbehnke@apa.org writes: 


Thanks, Morgan-


1 look forward to hearing about the interview. Is it okay to mention that you have spoken with staff from 
the Senate Armed Services Committee? That would be helpful to us. 


Steve 


From: Morgan Banks 
Sent: Sunday, June 17, 2007 2:44 PM 
To: Behnke, Stephen 
Subject: Fwd: Fw: Please read this version instead 


Steve, 


See my comments. No issues with your comment reference mind altering substances. I had a 
successful interview, (I think .... ) 
Talk to you later in the week. 
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Morgan 


See what's free at AOL.com. 


See what's free at AOL com. 
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S<'lld Cl": 


Sent: 


Recipient: 
Subject: 


Banks, Louie M, COL <louic.morgan.banks@t1s.am1y.mil> 


Timrsdny, March J 6, 20tl6 l 1:55:26 AM 


Behnke, Stephen </O=AP A/OU=DC/CN=RECIPIBNTSiCN=Sv13> 
RE: Eyes Only 


This should be considered my personal, but noL necessarily priva!c, communication to yolL In·other \mrch, this LS nol 
COL Bmks, Uris is Dr Banlcs si;ea1dng his own opinion, and I run not representing anyone other Omn myself. 


1 &roiigly condemr1 any attempt Lu "rever~e. engineer• SERE Ira.ming Ill orderto use thi:s t,rauti:ng to conduct 
111ierrogarions. Tl11s tra itli ng is conducted iJJ order tn increase the resi I ience a1id hardiness of solcl1ers, ~md is based 011 a streo.s 
inoculution model that is de;-igped to increase resistance to exploital1on by our enemies The idea lhal using technitrues 
developed for this trnining wmlld simply reclLtce Lhe resistance or detainees is sm1ply baStOd on ignorance of lhe psycholog1cal 
components of interrogation My personal opinion is that using such technique~ would likely rncrc!lS!) lhe resistance of 
anyone undergoing :;uch leohnigues.. [naddtion., w1i formed personnel are tegaUy prohibi.tied, and 1ll>ychohgisl~ are legally 
nnd ethically pmhibit<:cl, from Inking any action Lhnt is contl1l)}' to the law of Wilt, and U1e 1.\.1','\ ethicsl_guidelines ~·he tnllb 
is that psychologis~ who nm involved in suppmtingl egal intetmgation activ ities Teduce the likelil1ood of aboS<J Therr 
involvement is criti(;(JL ro help the commanders insure lhnt interrogations are safo. legal, ethical, and effective. 


Morgan 


COL L . MOrgan Banks 
Director, Psychological Applications Directorate 
US Army Special Operations Command 
DSN 239-6833 COM 910 432-6833 


banksl@usasoc.socom.s mil,mil/louie.morgan.banks@us.armv.mil 


From: Behnke, Stephen [ rnailto;sbehnke@apa.org] 
Sent: Wednesday, March 15, 2006 8:10 PM 
To: Banks, Loufe M. COL 
Subject: RE: Eyes Only 


Excellent-thanks, Morgan 


From: Banks, Louie M. COL[mailto:louie.roorgar:i.banks@us.army.mil] 
Sent: Wednesday, Ma.rch 15, 2006 8:10 PM 
To: Behnke, Stephen 
Subject: Re: Eyes Only 


Thanks Steve. Yes, in fact, [will give you a. much stronger st*ment tom morrow. 
COL L. MorganJ%nks 
D!Jector Psychological Appl ications Directorote 
\JS Anny Sp<?Cial Operation-; Command 
DSN 239-6833 COM (910) 432-6833 


PRIVACY REDACTION 
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EXHIBIT C-16


Sl.t1'ERJOll COURT OFTlli DISTRICT OF COLUMBIA 
Civ:il lmision 


STEPI lEN 8£.ID..KE, 111. al, 


Plainbffa. Casc2.017CA 005989 B 


\'" J~e I.foam E. J>wg-l ugo 


DAVID HOFF\·lA.~, .:I. al., 


AFFIDAVIT Of SALLY HARVEY I~ SOPl'ORT()F PLAJNTlt'fl'S' 
\tF:MORANDUl\1 IN OPPOSrno:o1 TO D£FENDA~IS' SPEC IAL lJOTIO'\ TO 


DISMISS UND£R1>.C.Nfrt.-SLAPP ACT 


Swc ofTe:.as 


C'ou111y of C' OfTla I 


l 
) SS' 


) 


1 I Salh Harvey, having been first duly CUJUoried and swum. state the following based 
upon pcJS<>ml knowledg~ 


~ F~ Jimuar; tu D~ember ;?017 I w:ii; Pr<11o;dc11t of the Socie1y of Mt11tarv 
l'sycholo!!:Y. D1v1s1on 19 or1.be American PsvcholO)!JQll Associatwn (oorcin:iftcr '"APA Ml 
to wbu:b the m1lmry plain11Irs m thtS l11:ign1ion arc mcm~ As l"residcm-c~. I 
thatr~'d lhe Division 19 ~tdcntlal Ta:;k t·oroe charged wrth the Clteful eicrunin;nion of 
Ute Repon of tbe lntcpcrulcnt Review to APA (hrn:maftcr "'ReporC) and. in lllat role, 
pr°'ided 3 derailed rc:.ponk to the APA in '\ovcmbcr 1015 A tl\le and comxt G)JJV of 
the: 01.,IS•oo 19 wl force n:=;po:i!;c can be found p.ibhshcd by the AP~\ onlinc 111 
hlliJ!! 1'>n.,~v~.111lrt~'n>)Th nn.,: uplo.:trls.·8 •:"'+ ~ ll"'I"•"" i 1r"l_rCSJ'lt1n:s.:_!Q_!h<;_lmffin:i:> 


rt-port d1'J2_.,'{0)UL;l.f'P?'O'""i prlf 


3. Our response found. among olh.:r t.hml\S. no evid~c lh.'ll 01V1s1on l 9 or any 01V1s1on 
19 member supponcd torture 01 en~ed in unC!lhical bch::i"rors wnh rtspcc:l to 
Lotf:n'.O-Jation suppo1t It fOIDld Lbat many of those intcrvic.-lld by Mr. Hoffman :md 
Sull"" felt their wimcss st:alcm.:rrtS were msscharac:1cn:i:cd 411d that Mr Hoffm:m :ind 
Sidley had evnlence in their pl)s:>c=,On tmt c:onmsdicto:d and n~ tbcir wnclus1on:, 
but ltilcd to mcludc that l:''idence tn !he Rcpon 
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4. Our response also fwnd th:lt till: Report's cociclusions were bnscd upon: an in~CGUtlllc 
tllldemll!nding of DepaFlmenl of Defense (hereiT111ftc:r ~l)oO'") rntcuogation polic..::s m 
plucc when lhe APA l's~·cholo.(lical E:thl<;>i m ).lational Security (herctoaflet -pa.is-) 
Tai-k Fon:e rnedn June 2005. 'In m.'ldequate undemam:l:in.!i; of how m11Jtaty iorerrogations 
i:i.rc conducred; a miscon~tii>n Qf rtubuuy culture; aJ)d a dec.1' bias <ll,>alllSl mili1my 
Jl$Vcbol~ and military psycholOl;llsts. 


5. In addinoo lO :rubmittiJ>_g ·the IC$pl)l1St: lO the APA. me mcn-Prcsideru ofOrvisi-cn 19, 
Dr. Tom WilJi1111lS. requcsied a response from th~ APA 10 a tt!Jffiber of questions mise1f 
by the 11ivision • s 1l!Sk force rc:p<'Jt'I. To dal.e. despite mulbpl" rc:quests. OivisiO!l IC) has ycL 
LO receive a.response from the Al> A 


o Co.iSlstem \>nth the Report's 1nadeq11:m: undmitallding of milrtwy (.WI.Ure and l!Qw it 
opec:ires, etlher geoorally or spec1fically with f~ to intcrrogatioo suppon and dcmiiiec 
opcr'11:rOtJS.. the Independent Review·~ wncl~on that Colonch Banks, Duruvin or Jania; 
"'pc.ik 10. OJ Make polic.y on bch:tlf o~ lhc Dot> i5 inaccura1e (Sec p.25. Division 19 
R.:.:.po.11sr ro rh.· Jrnkprotkm Ri:1ww <.'lted above.) Any clwactenzation of thC'<e 
1ruhv1duals as -0oo offict;1Js- 1$ a nuseha!:lcler!Zllti~ As mLd·le•el DoD personnel, 
coloocls and lirutennnt C()kmcls l..aH; oo alllhority to formulale poucy for the milittry llT 


I.he O<>D. they da not ha•e decision-maldne autltonty related 10 policy setting. llJld Ibey 
tio nOI g.O\'ern with ~-pcct 10 ~ng DoD policies which , ... ., S<.-t at varitius lc,cl~ in lhe 
mi lit:uy. They do oot speak to !he media or the genetal public on bl.ilalf nr lhe 11111!~ 
01 !be Do!). and to the c:xic-nl lbfil llitj.• publJailly l'l:for to c:ustuig poll~·. do so nnl) as a 
ronduft for •tnling .. hat. ._, !he policy. They do havt> rc;.ide111 ~- 3n: ci<pccted io 


e'<ectllt 3nd fullow tlnuugb wttlt policy directives 1!<illll!d by theiT com.m11ndmg ol'tlws, at 
!Imes m•l:e n...:ollllll(.,-rulalJOns for poligr. !iu1 never set policy. Th<.')I would ha'e no 
control •wer d...:iSlons about ~woPJ'i3tc mle• roganon method~ n1 tugher levels of 
go"c::mrncmt and the milil:t!y. 


7 hi my colc as PrcSidrnt of the 01vll>,(ll1. the followmg facts w<:re repaned w me 
contcmpor~neousl» by lhe 01v1s1on 's d1"'1 l>residem-elec"t who"""" in Wasl1in~101J. IX.' 1n 
J:inu:.irv 1017. :mending th<: APA D1vJS1on 1.e'1dership Confc:renee oa our behalf 


8 After eooclus1on of the mc:ctirig. our P«:Stdem-elc:ct wc'l'll to hrcaliast at the i1mUl.lul.n 
of the tta'Aly illS1l!llod APA Prcstdent, Dr. Amomo PuC>Jtc, ro dl5CUSS some of the 1~ues 
bt..'tWOCO DlVlSJOD I~ and the AP,.\ concerrung the lndcpcodc.lrlt Rev 1-ew. ln the C()UT$e of' 
1h111 di!lil1.ISS10ll.. Dr. Pueruc strtoo lhlt our Divi~ion le:id.:rslup n'lledl:d ta koc:p 
confufennal, From !he group of litiir-rois, SOmc of what the Divisioa was discussing wiih 
llim arul the AP A leadership. H:l' funher stated tlmI he v."Qufd noL hcs1 t.ate to pUTSue ru:t1 on 
ag..'\inst Q\lT Dtvl$1on it Jt '~olatcxl ~ und<!i~t:tnding_ 


9. Additionally, ti \\'US reported that dumis lll1& conv~tion, Dr. Puente told our 
l'residmt-i:lcct. lhat he believed Ifie APA Bootd of Direcror.5 h.."ltl gone O\ierbrerd in d~ 
actions in r...spon~e 10 the Report pr41""cid by .Mr. Hoffman -ind bis ceam. H c further 
indtC'ltcd that 1.lle Division would rcceM; a ~uppomv1: ~~LO its task force Rlt.'l{XJnu 
UJ the 1/o.ffman lnd~pt::11<ft•m Remtw but not 1mUI the law-sun was !ld1led.. 
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10 On February 16, 2017 ;m email was sem 10 the f.>ivisiQn lcaderslup from the General 
Counsel of APA winch stated chat I 1\'ould be 1::1:dlidcd from tile upcoming APA ('(lune.I 
of Represeruatives mcciine bet.au..<1: I had assiste.d the plai ntlflis m th1s lawsuit. three of 
whlJ1ll are members or our D1\11$•0IL Attached hereto as Exhibit 1 1s a true and com:ct 
copy of the General C'oUllSC'l's email 


11 In February 2017, while I was :ttn:ndifle 1111 A p,\ CounC!I of Reprcscmati•"C:< mL'CtmJ; 


on behalf of our Division. l ii.'!.d occa.~1on lo follow·up with Dr Pueme regarding his 
'=4111\a-sa.Lton wr.th our Prcsidcru-.Ell'ct, incluil1ng what 1 imerprcttcl to be :t threat ~gaiost 
lhe Division in tile event I.hat ow ac11ons were "i~ a.' suppoltlng OOJ' 0Nisfon 
01001btrs involved with the fawsuit.agamst lh¢ APA Specifically T l:QW hun that he c--0uld 
no; l!C-l:Xlmplish rhing:; by ll\1 c::ucwu~ a division He did not r'"--pOnd lO 1har comment 
olhei thrut to make a small shrug QfhL~ :>boulders. He also rcitcra\od that APA s aaon'e)· 
would not allow m1:c to rut.end the Exee.:uiw Session of the<: ("1nC•l meeting.. implying tlw 
reason was bccct~' of the behe.f lhnl I would disclose comidcnJJal iofom1:1tion from the 
ineeuog. a belief lhnr WllS 1neorrec1 and unsub5T3.ntiatcd 


12. In another AP.,,. C01Jnc1I of Rcµreseoiaoves mccting. m A~t 1018, the Gcneml 
C owisel of ;•J>.~ lhrcate11etl Lh.'ll an7 member of C'oom;il that helped the phauifli; in this 
la-.'SUit v.~lld be foreclosed from panie~nog in eerta.m g0veroanoeactivltic.~ 


13. Given the involvement of the D1•~~101i"!. members in the la~wt. the Di~ision ~ 
d~)· followed I.he evems sin-cc the Report wss firsi leaked 10 the Mti. Y.ork 1imes I 
am aw-.u e Crom those C\'OT11$ am! refated tustory tbm Jean Mxna Amgo hns b()Cn a ww1 


vocal cnuc of tbi;i plnintlffs <Wtr the yt:'.u's.. :Vtr. Hoffin:m rcliCl' on het e.'Clensivety fur hi~ 
factual fiod.Jngs in his Report 


14 Know mg I.hat I was S!rucl< by some of her comnu:nts at an AP A Council of 
R<!pr~em.:ruves meerine in AugllS:t 201:5, in whkh l w::i.< m attendance At the close of 
debate and jusr priDT (1') WJ cle<:uooic vote on a Cou=I agooda item 0011<:ern1ng lhe 1ole 
ofpsycil<>l<>gi.:,L-, 1clatc.J lU 111t.:11(>t',all()ll nnd dd:riru:.; wdfort> rll nalroaal sc:arrity l><ltllngl>. 


Dr Attt~ stepped to the m1<;ropbonc ;mtl proceeded to say tllll'.t sbe bad spokai with her 
contaC'I. an mdmt!ual who h3d wor.tcd f0< ibe Central lntelligcr.ioe Agency who was 
know!cdgcab!c about countO'-mt<;tligcncc 15Sues. She contmL<ed, swmg that he h;id 
stron~ly advl$00 !>,.er mat an clc:;."lrQmc vote such as w11s ,.\JQUL to occut should be 
11ccomplishea a~ a "coll call vote: This WM oecessary_ she mtcd, because th~ 
go'femmcnt had the caµabrlity to aitcr the autcume of an cloctrnnJG VQlc. and rt v.outd be 
importaru 1n be ce:truo the Association had a tccocd of how each ind1v1dt.l:ll vO!ed in che 
<>Vent \h3l the outc:ome was aftcrt'>d in some 11.ay Al a Minimum, J fQUnd !lus smremenr to 
l~k crcdJQihty OT teliability. 


I 'i Pol111wins that same. C'cuncll of Represemativc's mecuns. J received notl."S' 
summ:u+ring cornm"'11S to !he Council by l\lr Hoffina11 who ea.me to.llddt.ss the COWlCil 


1 A m:e and oom:\;f C-OPY of those notes can be found 31 hn~..1. un,wl.oom~"'~ 98r$ 
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m the wale of lhe Rc;1)0ffs publication. Acoord111~ to the notes, wni::o aslcd why he 1ised 
ihc negative ·1erm -co.llh1s1on- m the Report. Mr Hoffman iachcated be ptefened the 
terms ··collaboaluon, - "coordimtion." or "'bdlind !he sceaes co1nniwi1ca1>on~ lll10 which 
would ha~-e been more accuratc, ~ but d1111 he had beeil specifically asked as JXlr1 of lhc 
review whether lhe!e was c;otl UStOn 


I dcc:l:m: under penalty of perjury !ha1 lltt: fuu'l:lomg 1s true and co!Te<ll 


Sally Jluvt..-y ' 


Sworn and suhscribccl 10 bc:fore a nowy public Ill the Sllllll of Tl:.'CaS, the, J_ dny of 
November 20 J 'l 


~.;~. lAR(~ l0W'1Y 
=J: * Jt. " Public. Sl.3!.~ o( T- "' . ' .. ,. 
~::.'t)-. ...:.._.ii-f r·t'"l'\I"' E•;.,..t~ :» ~I S-.ZOU 


.. ".l),g\~"''-.(' ~c1.,,.,. ro · 1 •1£.r 
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EXHIBJT 1 


---- Forwarded Message ----
From; Ottaviano, Deanne <POttav1ano@.apa.org> 
To: sta~lmark@h0Lma1f.J:om <s1a~lmar~@hotma1l.~om>; 
ann.lan_des@va.gov <an'1.1andeg@va.gov>; 
sal~e"''lead@yanoo.com <s~rhead@_yaboo.com> 
Cc: Raben, Jesse <i_raben@apa.org> 
Sent: Thursday, February 16, 2017, 3 :56:53 PM CST 
Subject: Dlvisfon 19 Representation on APA Council of 
Representatives 


Dear Division 19 Presidential Trio: 


l understand that, earlier today, Division 19 Council 
Representative Dr. Larry James alerted Amber Roopan that 
he would not be attending next week's Council meeting and 
that Dr. sally Harvey would attend In his place. Also today, 
we teamed that Dr. James ts a plaintiff in a lawsuit filed 
cigainst the Association in state court in Ohio. We are also 
aware that Drs. Harvey ancl Staal have been serving as a 
conduit for communicat1ons with at least one of the 
Plaintiffs ' attorneys in providing information and support 
related to filing this lawsuit against APA. As you may know, 
APA Council Repre>entaaves have a primary duty of 
fiduciary responsibility to APA, and not to their Divisions, 
when serving as members of the APA council of 
Representattves, the Association's governing body. The 
actions of Drs. James, Harvey and Staal are Inconsistent 
with upholding that fiduciary duty to APA. 


Should Division 19 wish to send a Council Representative to 
next week's meeting, we would urge you to Jdentify one who 
has not been working with the Plaintiffs' attorneys to build a 
case against APA and one who understands that he or she 
must maintain an undivided duty of loyalty and 
confidentiality to APA. At a minimum, please be aware that, 
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should Dr. Harvey attend next week's Council meeting, she 
will not be permitted to participate in the Executive Session 
discussion of the lawsuit brought today against APA. 


Thank you for your consideration of this request. 


Deanne 


Deanne M. Ottaviano I General Coupse/ 
Office of General Counsel I 70? -3 36-6078 I 
dQtta vi ;mo<<ilapa .or,g 
AmerJC<sn Psychological Association 
750 1 Stre.et NE 


APA 125 
Wastiington, DC 20002 
www.apa.org 


A<JVanclnq psyc/Jotogy to benefit sodcty <Jn<J tmprove 
people's lives 
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EXHIBIT C-17


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
ClvH Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, 


vs. 


DAVID HOFFMAN, et. al., 


Defendants 


• • . 
• . 
• . . 
: 
• • . 
• 


Case 2017 CA Ol>S989 B 


Judge Hiram E. Puig-Lugo 


AFFJDA VIT OF LARRY C. JAMES IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTl-SLAPP ACT 


State of Ohio ) 
) ss: 


County of Montgomery ) 


I. I, Larry C. James, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. I am a resident of and licensed to practice psychology in Ohio, and I am a Professor in 
the School of Professional Psychology at Wright State University in Dayton, Ohio. 


3. I was first contacted by email by the American Psychological Association (hereinafter 
"APA") President, Nadine Kaslow, asking for my "complete cooperation" with an 
independent review being undertaken by APA. J was a member of the Psychological 
Ethics in National Security (hereinafter "PENS") Task Force that was convened in 2005 
by then-APA President Ron Levant, and it was as a member of that task force that I 
received the email from Dr. Kaslow first requesting my participation in the independent 
review. I was then contacted, by David Hoffinan of the law finn Sidley Austin LLP 
asking me to provide infonnarion in his review of the allegations made by James Risen 
that "AP A colluded with the Bush Administration after 9111 to promote, support, or 
facilitate the use of enhanced interrogation techniques by the ClA and the Defense 
Department in the global war on terror." Mr. Hoffinan and his team traveled to Dayton to 
meet with me, and I was interviewed in person at my office on May J, 2015, and then 
again by telephone on June 22, 2015. 
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4. My specific work with the PENS Task Force to create guidelines for psychologists 
involved in interrogations was as a subject matter expert in the psychology of 
interrogations. At no point during my work with lbe APA task force was I given any 
authority to speak for the Department of Defense (hereinafter "DoD") or to make DoD 
policy. My attendance at the task force meeting was as an independent, individual 
psychologist. I attended the meeting in my free time while not on duty, was dressed in 
civilian clothes, and was not compensated for my participation. I explained all ofj this to 
Mr. Hoffman during my interview. 


5. Despite efforts to bave Mr. Hoffman understand that my PENS Task Force 
panicipation was as a subject matter expert and not as an official representative ofDoD, 
the Report states othetwise. One of the Report's primary conclusions mischaracterizes 
my participation when it states: 


Our investigation detennined that key APA officials, principally the APA 
Ethics Director joined and supported at times by other APA officials, 
colluded with important DoD officials to have APA issue loose, high-level 
echical guidelines that did not constrain DoD in any greater fashion than 
existing DoD interrogation guidelines. (p. 9) 


J had no auchority to represent or set policy for the DoD. As a mid· level employee of the 
DoD, I was never in a position to formulate DoD or military policy. Although I 
participated in the drafting and recommending of policies, l did not have decision-making 
authority co set policy. I was expected to execute policies and directives issued by my 
superior, commanding officers. Also, I was not in a position lo officially speak to the 
media or the general public on behalf of the DoD or U.S. government; those activities 
require official designation. To the extent that I would publicly refer to existing policy. it 
was only as a conduit for stating or explaining what is the policy. Even speaking publicly 
about my work duties required pennission. 


6. The Report also confuses policies applicable to the DoD with those applicable to the 
Central Intelligence Agency. It fails to recognize the way various DoD directives and 
instructions interlock with lheater and local policies and that local policies may be more 
restrictive than those issued at the DoD level. In fact, the importance of local policies was 
intentionally and clearly reflected in Statement Four of the PENS Guidelines 1 that I and 
the other task force members drafted. Although the Report (p. 273) cites language from 
Statement Four, it ignores the language that expressly cteates an obligation to "follow the 
most recent applicable regulations and rules,'' including the regional policies in 
Afghanistan, Iraq, and Cuba. l referred to lltose local policies in my interview 111itlr Mr. 
Hoffman as weU as muldple times on the PENS listserv disc11ssions which Mr. 
Hof/matt acknowledges reviewing (Report, p. 247-264). 


1 A true and correct copy of PENS Statement Four is included in the Report's binders and 
can be found at http://www.apa.ors/independent·reviewlbinder·5.pdf. PDF p. 731. 
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7. Jn 201S, while a member of lhe APA Council of Representatives (hereinafter 
"Council") and because I was named in the Independent Review (hereinafter "Report"), I 
received onlioe, read-only access to the Report on July 7, 201 S, before !he Rqlort's 
release to die full Council. The following day, the full Council received a secure 
password protected copy of the Report that could only be accessed by Council members. 
However, I was provided no opportunity to meaningfully respond to the Report's 
allegations against me before it was given to all Council members, published in The New 
York Times, and published on the APA public website. This lack of opportunity to 
respond was particularly surprising because the Report focused on my actions starting 
with my involvement on the PENS Task Force in April 2005 and stretching though to 
discussion of me related lo lhe Leso ethics case, which was closed in December 2013, a 
longer period of focus than any other individual named in the Report. 


&. The length of time the Report focused on my actions was a complete surprise. I had 
never been made aware I.hat the scope of the investigation was becoming substantially 
larger 1han what had been described to me by Dr. Kaslow or Mr. Hoffinan. Additionally, 
I was led to expect that the review process being undertaken would be an objective 
review and that Mr. Hoffman was serving as an independent, neutral and objective third 
party in conducting the review. I was not given any type ofUpjobn warnings and was not 
advised that the investigation could be adverse to my interests. 


9. In addition to no meaningful opportunity to respond to the Report's allegations, I was 
never infonned that an errata sheet to the Report was being prepared after it was 
published. Along with Plaintiffs Banks, Dunivin, and Newman, I objected to the contents 
of the Report in a post on APA's public website on July 31, 2015. A true and correct 
copy of the comments can be found on APA's public website at 
hUps://tinyu11.com/y3vwdu6z. None oflhese objections were included in the errata or the 
revised version of the Report that was published on September4, 2015. 


10. Given the inadequate time I was afforded lo respond to the Report's allegations 
before it was given to all Council members, I was shocked to learn fTom the news media 
and various posts on the Council listserv that known critics of military psychologists, 
Steven Reisner and Stephen Soldz, were provided with access to a draft of the Report on 
June 27, 2015, and that they subsequently met with the Board on July 2-3, 2015, to 
provide recommendations concerning how APA should respond to the Report. It was 
well known that Ors. Soldz and Reisner had previously accused me quite publicly on 
numerous occasions of wrongdoing and that they were collaborating with the repot1er 
ftom The New York Times. whose book had sparked the investigation. A bue and correct 
copy of the article that appeared in the Times can be found on the public website of the 
Times at https://www.nytimes.com/20 l 5/05/Q l /us/report-ws-amerjcan=11svchologjc11l· 
assooialion-collaborated·on·torture-justification.html. 


11. In addition, Dr. Soldz bad publicly expressed racial animus towards me in an 
interview, stating that I had gotten my job "partly because [I] was black." that I don't 
"show up for work ... (and) doesn't do anything," and that I "can't write an English 
sentence." A true and correct copy of that interview can be found at 
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hnp://www.hoffrnarueportapn.com/resources/INTERV1EW%20$0LDZ.pdf, PDF p. 39. 


12. The Report miscbaracterizes my APA ethics case related to my interrogation support 
work and omits important infonnation that creates a perception my ease was improperly 
handled to pwpose)y protect me from censure. For example, the Report (p. 521) states, 
"Unlike the Leso complaint, which was kept open for approximately seven years, the 
James complaint was closed within n month of the Ethics Office having received the 
complaint-disposed of in truly lightning speed so that Deutsch could review it before 
her Chainnaoship was finished." Despite acknowledging lhat the handling of the 
complaint was "technically permissible under the Rules," the Report (p. 522) further 
states, "it demonstrates clear flaws in the adjudication process." Also, the Report omits 
the fact that all of the state licensing board complaints made against me for my 
interrogation support work (no fewer than nine reviews by ethics committees, licensing 
boards, and cowts) were found to be without merit, infonnation I specifically provided to 
Mr. Hoffman in our intuvicws. 


13. The Report appears to rely heavily on infonnation provided by Dr. Trudy Bond, the 
very individual who brought the unsuccessful APA ethics complaint against me, as well 
as unsuccessful complaints to the state boards of Ohio and Louisiana, and had an 
unsuccessful attempt to tile a complaint in Guam. In each of lhe stales, in addition to her 
complaints, she also sued the licensing board in attempt to force the board to take action 
against me after each had dismissed lhe complaint; both lawsuits were unsuccessful. As 
part oftbe vendetta Dr. Bond appears to have against me, beginning in September 2014 
she bas also repeatedly submitted infunnation to the United Nations Committee Against 
Torture, mentioning me specifically in those documents and encouraging war crimes 
prosecutions. On June 27, 2016, Dr. Bond, relying on the Report, again asked the UN 
Committee to move fonvard with prosecutions. True and conect copies of those 
submissions can be found al https://tinyurl.comf\1Xl£33St and 
hnps://tinyurl.com/y57yysrf. 


14. I have stated on multiple occasions, both in documents reviewed by Mr. Hoffman for 
bis investigation and in interviews with him, that I worked to prevent lhe very abuses that 
the Report claims I (and others) colluded to allow. Shortly after the Report was 
published, AP A Board member Louise Douce emailed and phoned to tell me she knew I 
had done nothing wrong and she hoped I did not feel betrayed by her related to the 
Board's publishing the Report. During a February 2016 Council meeting, the then· 
President admined that there was "clear evidence" that Mr. Hoffman may have 
"distorted" matters in the report. 


IS. Another APA Board member, Nadine Kaslow, and I have previously discussed on 
numerous occasions the false allegations made by Dr. Bond against me, including our 
conversations during her visit to my University at my invitation to speak at the Wright 
State University graduation in July 2012. Dr. Kaslow admitted to me by email that 
individuals named in the Report were immediately deemed "guilty" by everyone. Also, I 
have spoken with Board member Jennifer KeJly on numerous occasions, who most 
recently approached me to say that she did not want to be deposed in the matter. 
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16. Based on my experience with these Board members, I believe that when Dr. Kaslow 
voted 10 publish the Report on behalf of AP A. she knew that many of its allegations were 
completely false, as did additional Board members, Drs. Douce and Kelley. My belief is 
furthec buttressed by a June 23, 2007, open Jetter posted on the Council listserv, signed 
by IS Council members including Dr. Kelly, re<:ogniziog me "as a hero in [my) work at 
Abu Ghraib to develop training and co implemenc systems to prevent further aces of 
abuse." This letter was included in the Report's reference binders and a true and correct 
copy can be fo1md on the APA website at btrp://www.apa.org/independent· 
review/bioder.2.pdf, PDF pp. 955-956. 


17. At the time the Report was published, J was long retired (since 2008) from the 
militaiy, I did not hold public office or public employment, and was oot engaged in any 
public service. Nor did I use my status as a retired militaiy officer to put myself in the 
public eye or attempt to influence public policies. I became the subject of public attention 
only because of the actions of the critics and APA and what was written in the Report, 
not because I sought public exposure. In addition, I did not have access to the media to 
zebut the allegations made against me in the Report, and the objections that I and 
Plaintiffs Banks, Dunivin, and Newman posted on the APA public website received no 
media coverage in contrast lo tlte overwhelming coverage received by the Report and its 
allegations. 


18. An additional mischaracterization about me in the Report occured when lhe Report 
(pp. 425-427) creates the impres.sion that my appointment to replace Sharon Manne as the 
Representative of Division 38 (Health Psychology) for the August 2007 Council meeting 
was intentionally coordinated in attempt to manipulate a vole on a motion dealing with 
psychologists' participation in the interrogation of detainees. Despite the fact that I told 
Mr. Hoffman that Dr. Manne was not asked to step down so I could replace her, the 
Report's discussion of the surrounding events leads to the inaccurate picture that malign 
motives were at work. 


19. The miscbaracterizations in the Report, the number of omissions of information that 
would show 1 bad done nothing wrong or improper, and the unannounced expansion of 
the scope of the review lead me to believe that Mr. Hoffinan bad a predetennined 
outcome in mind for which he used the information gathering process to support and 
confirm. 


20. As a result of the mischaracterizations and false statements about me in the Report, 
my career bas been materially harmed. While the vast majority of my Dean colleagues at 
my university with much less experience and credentials have gone on to be university 
presidents, provosts and deans at larger universities, I have struggled to even be invited to 
interview at smaller universities, and I have been denied those positions for advancement 
to which I have applied. 


J declare under penalty ofperjuiy that the foregoing is true and coim:t. 
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Sworn and subscribed to before a notary public in the State of Ohio, this ~ day of 
November 2()19. 
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EXHBIT C-18


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


"· Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF KIRK KENNEDY IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSmON TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D,C, ANTI-SLAPP ACT 


State ofVirginia 


County of Stafford 


) 
) s.s: 
) 


I. I, Kirk Kennedy, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. I am a licemed clinical psychologist with over 30 years of post-doctoral experience in 
clinical and operational applications of psychology, including the military and 
Department of Defense as well as the National Security Agency, Central Intelligence 
Agency, and Federal Bureau of Investigation. I am currently primRrily engaged in 
psychological assessment and selection services for high risk, high gain jobs (e.g., special 
foroes, police, underoover officers, fire fighters). 


3. I was fust contacted by David Hoffinan of the law firm Sidley Austin LLP in the 
Spring of 2015 in order to schedule an interview as a part of the ongoing Independent 
Review being conducted on behalf of tl1e American Psychological Association 
(hereinafter "APA") regarding the post-9/11 involvement of psychologists in detainee 
interrogations, the APA Ethics Code, and related APA policies including the 
Psychological Ethics in National Security (hereinafter "PENS") Task Force. I was 
interviewed in person for several hours by :Mr. Hoffinan and Danielle Carter on May 28, 
2015. 


4. During the interview, I was asked multiple times by Mr. Hoffman whether I thought 
Dr. Russ Newman, the Executive Director of the APA's Practice Directorate, had a 
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conflict of interest wh.en he attended the PENS Task Force meeting in June 2005 by 
virtue of bis wife's posiiion as a military psychologist with deployment to Guantanamo. 
Given that I was not a member of the task force and did not attend the meeting
sometbing the discussion made clear Mr. Hoffman was well aware of.- 1 responded each 
time th.at I bad limited personal knowledge relevant to the question. In particular, I stated 
that I would need additional infonnation such as Dr. Newman's actual role at the meeting 
to have an opinion about a possible conflict of interest. Because Mr. Hoffman repeatedly 
came back to and pressed this question during the interview, I ultimately told him that, 
with the benefit of hindsight, I could understand there was an appearance of a conflict of 
interest but could not say if there was an actual conflict without more information, most 
notably Dr. Newman's role at the meeting. 


5. The Report of the Independent Review (hereinafter "Report") significantly 
mischaracterized my response to the question of conflict of interest when it stated with 
reference to me, "it was immediately clear to him that the Newman-Dunivin relationship 
was an obvious conflict of interest for both Newman and APA." (p. 212) This 
representation by the Report is not only inaccurate, but has the effect of putting words in 
my mouth that I did not say. In fact, had I known at the time of the interview that Dr. 
Newman was a non-voting observer at the task force meeting (something Mr. Hoffman 
did not explain to me), I would have told him that I did 11ot believe there was a conflict of 
interest. 


6. The Report (p. 217) further cites an email exchange between Dr. GeoffMumford and 
me to falsely imply I believed Dr. Newman's attendance at the PENS task force was a 
conflict of interest. The email exchange l had with Dr. Mumford was solely for the 
purpose of ensuring Dr. Mumford was aware of information that I had been given by a 
colleague. It was not intended to suggest in any way that l believed a conflict existed. 


7. The repetitive, almost obsessed nature of Mr. Hoffman's questions about a conflict of 
interest for Dr. Newman, even after I said I needed more information, combined with the 
Report's mischaracterization of my response, led me to conclude that Mr. Hoffman had a 
predetermined narrative he was more intent on verifying than he was on discovering what 
I believed to be true. 


I declare under penalty of perjury that the foregoing is true and correct. 


/Kirk Kennedy -f; 
Sworn and subscribed to before a notary public in the State of Virginia, this .?~day of 
October 2019. 


SARAH JANE MUELLER 
NOTARY PUBLIC 
REG. #7707324 


COMMONWEA!.TH Of VIRG INIA 
MY COMMISSION EXPIRES JULY 31 . 2020 
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Notary Public 


JA1664







 
 
 
 


 
 
 
 
 
 
 
 
 


EXHIBIT C-19 


JA1665







EXHBIT C-19


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hirarn E. Puig-Lugo 


DAVID HOFFMAN, et. al , 


Defendants 


AFFIDAVIT OF ROBERT KINSCHERFF CN SUPPORT OF PLAINTIFFS' 
MEMORANDUMIN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


Commonwealth of Massachusetts ) 
) ss: 


County of Suffolk ) 


I . L, Robert Kinscherff, having been first duly cautioned and sworn, s tate the following based 
upon personal knowledge: 


2. I was interviewed by Mr. David Hoffman and Ms. Heather Benzmiller of the law firm Sidley 
Austin LLP, in Boston on April 20, 2015, in connection with the ongoing independent review 
being conducted on behalf of the American Psychological Association (hereinafter "APA") 
regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA Ethics 
Code, and related APA ethics pronouncements including the Psychological Ethics in National 
Security (hereinafter "PENS") Task Force. I agreed to the interview with the understanding that 
the purpose of the rev iew was to find facts related to AP A's work on the role of psychologists in 
interrogations and that the investigators were neutral with regard to the review's outcome. My 
best recollection is that the interview lasted approximately two hours. Ms. Benzmiller took notes 
while [was speaking. 


3. I am currently an Associate Vice President and Associate Professor in the Doctoral Clinical 
Psychology Program at William James College in Newton, Massachusetts. I have authored or 
co-authored sixty-five chapters, articles, and monographs, including a book on professional 
ethics in psychology published by tbe APA and cited by Mr. Hoffman in the Report of the 
Independent Review to the AP A (hereinafter " Report"). I have served in a number of roles in the 
AP A including, as a member and two-term Chair of the Ethics Committee ( 1998-200 I) and as a 
member and Chair of the Committee on Legal Issues (2002-2004). I have provided and continue 
to provide ethics training for the AP A Continuing Education program, including a dedicated day-
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long ethics workshop in the pre-convention offerings of the APA annual convention, a webinar 
ethics series, a.nd day-long ethics workshops offered as APA webinars. 


4. Upon reading the Report, T found numerous inaccuracies and mischaracterizations .regarding 
statements attributed to me. The cumulative effect of these is not trivial but instead leads the 
reader to the false conclusion that matters were handled in an "improper" fashion or in a manner 
inconsistent with APA or standard practice, and that those involved had a bad or nefarious 
motive. 


5. The Report (pp. 87-88, fn I 56) cites me as describing the Ethics Committee Task Force 
(hereinafter "ECTF") as relying on "consensus" for agreeing to revisions of the Ethics Code. I 
did not provide that information since J did not have first-hand knowledge of the voting 
procedures or other processes by which language revising the Eihics Code was adopted by the 
ECTF. l may have responded to a question about what J thought the ECTF procedures might be, 
but I did not provide information based either upon my own experience with the ECTF or, since I 
did not have any discussions regarding the ECTF process, a recollection of what I had been told 
by another person. 


6. The Report (p. 88, fn 166) cites me as a source for the following description of ECTF 
activities: " With the exception ofFisher, no other ECTF members or observers played a lead role 
in the meetings or discussions." I did not offer any such statement as I was never a participant at 
ECTF meetings and had JlO way of knowing who may or may not have "played a lead role" at 
those meetings. 


7. The Report (p. 89, fn 170) cites me as a source of information for the following description of 
the role of APA staff in ECTF meetings: "ECTF members told Sidley that none of the staff 
members took over tbe process or were overbearing in commentary or suggestions." J did not 
offer any such statement as I did not attend ECTF meetings, was never a participant at ECTF 
meetings and had no way of knowing the conduct of APA staff during those meetings. 


8. Footnote 786 (p. 187) of the Report states: "As Brandon and Mumford began to prepare the 
agenda, Kinscherff made it clear that he did not want his affiliations disclosed to participants." In 
the context of the Report, this statement seems to imply some suspicious motivation or intent on 
my part. [ was not asked during my interview with Mr. Hoffman why l did not want my 
affiliations disclosed to the participants. Had I been asked, I would have explained, at that time, 
I was employed within the Massachusetts Trial Court and did not want to create any possible 
inference that the Trial Court was in any way supporting or otherwise involved with my 
attendance at the meeting. My attendance was solely due to my affiliation with APA. 


9. TI1e Report (pp. 196-197) states: "The [National Academy of Science] NAS was hoping to 
find inclividuals to represent a range of perspectives on coercive interrogation, and turned to the 
Science Directorate for recommendations for ' speakers who would SUPPORT coercive 
interrogation tactics.' fn response to this same request, Mumford also reached out to Robert 
Kinscherff, who suggested that Behnke might have contact information for Michael Gelles or 
Robert Fein." (emphasis in original) I do not recall being told the request was specifically for 
speakers who "support coercive interrogation tactics," nor do T recall being asked by Mr. 


2 


JA1667







Hoffman why I suggested Gelles or Fein. I likely suggested them given their knowledge of the 
national security community, but it would not have occurred to me that either would provide a 
perspective supporting coercive interrogation tactics. Based on my personal knowledge of Fein 
and Gelles, I believe that they would oppose, not support, the use of coercive interrogation 
tactics. 


IO. The Report (pp. 214-215) states: "Behnke specifically mentioned that Robert Kinscherff, a 
friend and then-chair of the APA Committee on Legal Issues ('COLJ') would make 'an excellent 
chair' [for the PENS Task Force which was being appointed at that time]." As written, tbe 
statement leads the reader to infer that T would be more likely to act in a manner viewed 
favorably by Dr. Behnke based upon a persona.I relationship. A friendship would not have 
influenced my opinion based on subject matter expertise, had l been selected for the PENS Task 
Force (which I was not). 


11 . The Report (p. 86, fn 139) makes reference to a guidebook I co-authored with three other 
psychologists, the 20 l 0 APA Ethics Code Commentmy and Case lllustrations, by Linda 
Campbell, Melba Vasquez, Stephen Behnke, and Robert Kinscherff. The Report states that the 
guidebook "is helpful not only for its general insight into ethics and the APA Ethics Code, but 
also as a reference for how its authors, some of whom had a role in the 2002 Ethics Code 
revision, view ethics, the AP A Ethics Code, and ethical guidance that should stem from it." The 
Report fails to point out that the approach to writing ethics policy in this commentary is 
consistent with the approach adopted by the PENS Task Force. 


12. Based on my knowledge and experience with the development and application of ethics 
codes, I believe the Report mischaracterizes the role of specific and proscriptive language in the 
develqpment of ethical guidelines causing the reader to believe that the AP A code was somehow 
deficient or different from how other ethics codes are drafted. For example, the Report (p. 12) 
states: 


On the most important issue the PENS Task Force was asked to consider-where 
to draw the line for psychologists between unethical and ethical interrogation 
practice.s-the key APA official who drafted the report (the APA Ethics Director) 
intentionally crafted ethics guidelines that were high-level and non-specific so as 
to not restrict the flexibility of DoD in this regard, and proposed key language that 
was either drafted by DoD officials or was carefully constructed not to conflict 
with DoD policies or policy goals. (Emphasis added) 


ln actuality, ethical decision making is best viewed as a process in which the application of 
ethics guidelines are typically dependent on context; guidelines need lo state general principles 
and a framework that can be applied, not specific proscriptions. As the Report itself quotes an 
ethics committee member who stated regarding the PENS report, "We do not need incorporated 
in our current Code or any code a list of prohibited activities." (p. 3 l l, fn. 1378) In May 2017, 
the APA issued a call for nominations to constitute a task force to revise its current ethics code. 
In its call for nominations, wh.ich I received as a fonner member of the APA Ethics Committee, 
AP A specifically called for a code that is "based in clear values and ethical decision making," 
and that considers "contextual" factors. A true and correct copy of that APA call for nominations 
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is available online at http://www.apa.org/ethics/nominations.aspx, This is precisely the approach 
that the Report criticized Dr. Behnke for supporting in the PENS Report. 


13. During t:he interview, Mr. Hoffman did not ask me about Dr. Behnke's or the PENS Task 
Force's approach to ethics policy, standards, and decision-making. Had he inquired, l would 
have informed him that I find no inconsistency between this contextual approach and the 2005 
PENS Report. l would have also told him that the appropriate role of a professional association 
is to identify ethical frameworks and standards that permit application of rules across multiple 
potential contexts rather than to craft detailed and proscriptive rules. 


14. In addition, had he asked me about Dr. Behnke.'s approach, 1 would have informed him that 
at no time before or after the 9/11 attack did Dr. Behnke make any statements to me that would 
have led me to be concerned that he sought to craft ethical guidance or influence the PENS 
process in a manner that would permit wide latitude to the conduct of psychologists in national 
security interrogations, or would provide "cover" for involvement of psychologists in any aspect 
of "harsh interrogation" techniques or torture. 


15. That I was not asked about either the PENS Task Force or Dr. Behnke's approach to ethics 
policy, standards, and decision-making leads me to believe that Mr. Hoffman approached the 
interview with a preconceived narrative for which he did not want additional information. This is 
particularly striking given the Report's emphasis on the putatively non-specific nature of the 
PENS guidelines in its conclusions that the Task Force and Dr. Behnke had improperly kept the 
guidelines lose and high-level to not conllict with or restrict the DoD. 


15. The Report (p. 10) inaccurately asserts that the APA ethics disciplinary cases regarding 
national security psychologists were handled in "an improper fashion," in order to "protect these 
psychologists from censure." There is no evidence cited in the Report to support that factual 
assertion, nor was it consistent with my personal experienc·e with the handling of the ethics 
cases. 


16. I was the acting Chair of the Ethics Committee for the Gelles disciplinary case, and 1 was 
delegated ongoing responsibility by the subsequent Chair due to my familiarity with the matter. 
The Gelles case was handled in a manner consistent with AP A. governance procedures, including 
all relevant Ethics Committee rules and procedures, contrar.y to the Report' s assertion. The 
Report's own discussion of the case (pp.4 75-486) contradicts the factual assertion on page l 0 
that the case was handled improperly. The discussion in the Report of the specifics of the case 
show the Gelles case was handled properly under the relevant APA procedures governing etbi.cs 
adjudication. 


17. Mr. Hoffman did not ask me questions regarding the Gelles case when he interviewed me, 
despite the fact that the Report (p. 478) specifically mentions my role in the Gelles case 
adjudication. My understanding was that the independent review was to examine the role of 
psychologists in post-9/11 detainee interrogations. The Gelles case involved pre-9/l I behaviors 
in relation to a U.S. citizen. l was therefore surprised to see a detailed discussion of the Gelles 
case in the Report (pp. 475-486). That l was not asked about the Gelles case leads me to 
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conclude that Mr. Hoffman had a preconceived narrative about the Ethics Office and 
Committee's handling of that case and was uninterested in additional information that might 
conflict with his narrative. 


18. Further, the Report's reference binders contain c.onfidential information from the Gelles 
ethics complaint in 2002, a proceeding that r oversaw as Chair of the Ethics Committee for that 
case and for which I never authorized information disclosure as would be required by APA 
Ethics Committee's Rules and Procedures Part 11, section 3.1. (See Report, Binder 4, PDF 
pp. J 418-1425 http://www.a12a.org/independenl-review/binder-4.pdO This information provides a 
description of the case's handling consistent with Ethics Committee rules and procedures. 


19. Neither APA nor Mr. Hoffman/S idley Austin informed me personally (despite my 
participation as a witness in the independent review) that, following publication of the Report in 
July 2015, Mr. Hoffman was working on a revised, corrected Report. Neither APA nor Mr. 
Hoffman/Sidley Austin notified me that I should provide to Mr. Hoffman inaccuracies to be 
corrected in anticipation of a revised, correct report. I was therefore surprised to see a revised, 
corrected Report published in September 2014. Had I been informed that Mr. Hoffman was 
working on a revised, corrected Report, I would have provided him correct information 
regarding the above points. 


20. Finally, lam a signatory to three "open letters" from former APA Ethics Committee Chairs 
to the AP A Board of Directors and the AP A Commission on Ethics Processes detailing: 
inaccuracies in the Repoit regarding conclu$ious about thi; handling of ethics eomplaint.s related 
to national security activities; the Report's inappropriate disclosure of confidential information 
from ethics cases; allegations of flawed processes by which the independent review was 
undertaken; and concerns about perceived, potential or actual conflicts of interest connected with 
APA's re-hiring of Mr. Hoffman for a self-review of his Report. Attached hereto as Exhibits A, 
B, and C are true and correct copies of these letters. They are also available online at 
http://www.hoffma11reportapa.com/resources!letter%20from%20former%20Ethics%20Commitle 
e%20chairs%202-l 6-l 6.p.s!f, 
http://www.hoffmanreportapa.com/resources/ AP A %20Second%20Letter%20Ethics%20Chairs.p 
dfand 
hctp_://www.hoftinanreporcapa.com/resuurces/Octo her%2020 l 6%20%20 Letter%20 fromJ!o20F or 
mer%20~ba irs%20pt"l.Ji20~1h ics%20C q111111 I1 t.:e.gsjf, respectively. 


I declare under penalty of perjury that the foregoing is true and correct. 


~..A K.,t-.~~ 
Robert Kinscherff 
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.+<,. 
Sworn and subscribed to before a notary public in the State of Massachusetts, this 3 O -


day of November 2018. 


c~)Ah~ ~ 
Notary Pub!1' <J 
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Exhibit A 


February 16, 2016 


An Open letter to the APA Board of Directors from Former Chairs of the APA 
Ethics Committee: 


The report on the Independent Review wnducted by Attorney Hoffman and his 
colleagues ("Hoffman Report") was released in July 2015. A group of former 
Chairs of the Ethics Committee had written the Board on July 1, 2015 before the 
Report was released requesting an opportunity to review the report prior to its 
public release. This request was intended to assure the accuracy of any 
characterizations of the operations and processes of the Ethics Committee Itself 
or APA organizational processes regarding ethics Issues more broadly, or in any 
other constructive fashion identified by the BOO of APA. We deeply respect the 
goals of our association and had hoped to offer constructive feedback. We never 
intended to advance any preconceived agenda or interfere with the independent 
review. Now that the Hoffman report has been made available for review, 
perhaps our feedback to APA would contribute to an informed and transparent 
process about how best to Implement changes that reflect the best interests of 
our association and society. While the Board acknowledged receipt of the letter, 
we never received any substantive response and again request an opportunity to 
contribute. 


This has been an extraordinarily difficult time for the Association. The APA has 
been deeply challenged at every level by the circumstances giving rise to retaining 
an independent investigator, the Report's release when it was prematurely 
"leaked" before persons named in the report had an opportunity to review and 
respond, and the still ongoing impact upon persons, the Association and our 
profession following its release. We collectively write as past Chairs of the Ethics 
Committee to support the Board's stated goal of a transparent search for the 
truth, identification of any core organizational problems giving rise to initiating 
the Report and responding to It, and opportunities for action to effectively 
address any identified problems. 


This follow-up letter is even more relevant than the previous one when 
considering the cumulative effect of a number of allegations, reports and 
responses to the Report. This letter does not assume their accuracy but we 


7 


JA1672







believe that taken together they warrant a transparent and thoughtful review of 


the Report itself and consideration of what such a review may mean for decisions 


by Association leadership as APA moves forward . These include: 


• Substantive concerns raised about the processes and procedures relied 


upon by Attorney Hoffman and his colleagues during the course of the 


Investigation; 


• The process by which the Report was completed and prematurely " leaked," 
including what steps the Association has taken to Identify who Improperly 


released the report; 


• The process by which a decision was seemingly made following the 
premature release of the Report to set aside the previously articulated 


process by which persons named in the report would be individually 


contacted and provided an opportunity to submit comments or suggested 
revisions by an established deadline; 


• Reports that a number of individuals interviewed during the course of the 


investigation-both psychologists and non-psychologists-have indicated 


that the lnformatlon they provided was mischaracterized or that relevant 
information they provided was not included in the final Report; 


• Reports that some individuals whose Information and actions would have 


been relevant to the investigation were not interviewed (including some 
Chai rs of the Ethics Committee whose terms were during the relevant time 


period); 


• Concerns that the Report's characterization of Ethics Committee actions 
involving military psychologists who had complaints filed against them 


reflected a significant misunderstanding or mischaracterization of 


Committee procedures in finding that the Committee or its members had 
acted improperly in those cases; 


• Allegations that persons who had been influential in prompting the 


Association to retain an Independent investigator were essentially given 
preferential access to Attorney Hoffman in a manner which could be 


viewed as introducing a risk of investigat ory bias and later invited to meet 


with the Board prior to the Report's release to discuss recommended 


courses of action; 
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• Tile implications of documents generated by individuals and groups 


subsequent to the release of the Report which, if substantially accurate, 


would sharply undercut the asserted factual basis for tile conclusions of the 
Report and Mr. Hoffman's core "theory of the case" when he alleges active 


and improper "collusion" between some Association staff and members 


with some members of the military. 


Other allegations or reports could be included but we believe that those cited 
above are sufficient grounds for asking the BOD to consider our feedback. 


Without assuming the accuracy of any one of them or predetermining their 


impact on decisions to be made going forward, some of them are of sufficient 


gravity that a good-faith and transparent effort should be made to examine the 


Report's methods and conclusions, and considering courses of action already 
taken or planned on the basis of the Report in light of what is learned in revisiting 


it. 


Additionally, because there has been so much intense discussion of the issues 
related to the report findings we respectfully suggest that the Board provide a 


clear explanation about the following: the process by which decisions were 


made In appoint ing members to the special Ethics Commission; who was invited 
to review and comment upon nominees; and why the appointment process has 


been so prolonged. Given the significance of the questions and the potential 


impact upon APA and the field of psychology, it would be prudent to be as 


transparently thoughtful as possible. 


We appreciate that these have been challenging months for the Board and the 


Association and that the months ahead likely hold more challenges related to the 


circumstances giving rise to the Report and to the Report ltselfc We anticipate 
and hope that the Boa rd will offer a substantive response to this letter which 


demonstrates a willingness to consider a process by which the Report is revisited 


In a thoughtful, meaningful and transparent manner. We are prepared to 


communicate with the Board about what such a process might entail and 
particu larly in reviewing the Ethics Office and the Ethics Committee 
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Respectfully submitted, 


Robert T. Kinscherff, Ph.D., J.D., Chair 2000, 2001 


Steven Sparta, Ph.D., ABPP, Chair 2002 


Michael D. Roberts, Ph.D., Chair 2003 


Katherine Di Francisca, Ph.D., Chair, 2005 


Robin M. Deutsch, Ph.D., ABPP, Chair 2007 


W. Brad Johnson, Ph.D. 2008 


Jeffrey Barnett, Ph.D., Chair 2009 


Nancy McGarrah, Ph.D., Chair 2010 


Nadya A. Fouad, Ph.D., Chair, 2012 


James N. Bow, Ph.D., ABPP, 2013 
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ExhibilB 


Open Letter from Form<r Chairs of th< Al' A Ethics Comminec to the Board of Directors 


J>erctived, Pot<ntial or Actual Conflicts offnterost in Attornty Hoffman Self-Review 


May 15, 2016 


The Boo.rd of Directors again retained Attorney David Hoffman in April 2016. He is lO review 
his previously released and once amended report (referred to as the Independent Review). On 
May 10, 2016 a communication wa< released to ·11)G Council lislservc by AP A President Susan 
McDa11iel noting that Mr. Hoffman had been "engaged for the limited purpose of OIJJll]ting 
certain Department of Defense ("DoD") policies reocntly brought to the Board's attention in 
reports by the Association's Division 19 and several psychologists discussed in lhelndeptnde111 
Review." Mr. Hoftinan is to specifically "review the relevant policies and assess the extent to 
which they bear upon the issues, findings, and/or conclusions reflected in the Independent 
Review." He reportedly "als<> intends to indicate in his report whether any modifica1ions or 
clarifications to the Independent Review are appropriate in light of these policies." 


President McDaniel characterizes Mr. Hotlinan's current activities as a "supplemental review~ 
that " is a continuation of Mr. Hoffman's prior work. based on the existence of factual 
information that has recently been called to our attention." Mr. Hoffman is described as 
~shar[ing] AP A's interest in ensuring that his Independent Review is fair and accurate.'· 
President McDaniel relies upon these in concluding that new review of his prior work does not 
constitute a conflict of interest on his part or that of the Board. 


A conflict of interest arises when an individual has real or reasonably perceived duties to more 
than one person or organization whiclt may or does compromise their ability to address potential 
or actual adverse interests. 'This Includes circumstances in which an individual 's own personal 
or profes.sional concerns or in.tcccsl5 may be or are inconsistent or even adverse to those of a 
client· and/or an organization with whom that individual has a relationship (e.g., employee, an 
ownership stake, another client). Conflicts of interest may be stark and actions takett clearly 
self-serving or self-protecting at the cost of the interests of clients or organizations with whom 
the individual has a relationship. Conflicts of interest may also be more insidious by leading the 
individual to lgnore·or discount iofonnation in a less conscious process of confirmatory bias or 
less conscious adoption e>f self-serving or self-protection rationalizations for decisions or actions 
which have the result ofbeing self-serving or self-protective at lht expense of other parties. 


Tlte message from President McDaniel holds that Mr. Hoffinan is not boing asked to conduct "an 
investigulion of [his] initial Investigation" and is instead "a continuation of Mr. Hoffman's prior 
work, based on the existence of factual infonnation that has recently been called to our 
attention." As a result, Or. McDaJ>iel asserts that Mr. Hoffman •s re.engagemen4 to evaluare his 
prior work, cannot constjrute a conflict of interest. 


This assertion is problematic in several respects. First, ii assumes thru a person cannot be in a 
conflict of interest when being asked to review their own previous work. This oot a correct 
assumption. For example, an attorney being asked to review their own work in a case may be in 
a conflict of interest if that review may or does reveal <>vidcncc of possible legal malpra<.tico. A 
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physiciaJt being asked to review their own work in a C<>se may be in a conflict of interest if that 
review may o.r does reveal evidence of iajurious medical error. An anomey or pl1ysician in these 
circumstances may intentionally choose lo ignore or mischaracteriT.e that evidence, or perhaps 
even more problematically, engage in well-described processes of confirmatory bias, 
minimization or rationalization that compromise their ability to identify or to appreciate their 
earlier missteps. 


Second, President McDaniel reports that Mr. Hoffman's review of his 0"11 work is prompted. at 
lea.•t in part, "on the existence of factual infur.mation that has recently been called t() our 
allention." "l'his "factual infonnation" may have been "recently" called 10 U1e auontion of the 
Board but the challenge tWs infonnation poses is that h was reportedly readily available a1 the 
time of the investigation lbrough means as easy as a simple imernct search. lfso, possibilities 
are raised about Mr. Hoftinan and his investigation 1hat include: (a) the investigation did not 
attempt to sccess this readily available information; (b) the information was accessed and MJ. 
Hoffman failed to recognize the potential relevance of1hat information and so did uol 
incorporate it into his investigation or even report that he had accessed it; ot, (c) decisions were 
made to ignore the p;oteoti.al implications of Ulis information for bis analysis and conclusions 311d 
10 not repor1 that it had been accessed during the course oflhc investigation. 


Each of these raises potential issues such as a failure of due diligence given the focus and context 
oftbe report (a. above), the possibility of significant confirmatory bias that led him to not 
idelllify or appreciate tl)e relevance of lhe infru:mation or a o.eed to report that he had reviewed it 
(b, above), or deliberate exclusion and fuilute to report accessing information which would have 
undermined the inferences and conclusions of his report (c. above). 


We want to make il clear that we have no idea whether any of these processes were involved and 
are not alleging that any of them were involved. However, a.~king Mr. Hoffman to review his 
own work for potential evidence of any of Uiese and to report tWs evidence to the Board clearly 
places him in at loa•t a perceived conflict of interest and perhaps an actual one. 


Third, the potential consequences for Mr. Hoflln1ln and tho Sidley Austin law firm with whom he 
is affiliated would be signilicaru if be were to acknowledgo willing or unwitting missteps which 
wiU now substantively alter lhe conclusions and recommendations of the llufept 11de111 Review. 
Under the circumsl;lnccs, there are factors which could reasonably be •"P"ctcd to contribute to 
confirmatory bias, unwitting self.protection (minimization, rationalization), or intentional (self· 
protective advocacy) efforts to affirm the quality, independence and conclusions of the 
Independent Review. Acknowle<lging serious missteps that would substantively challenge the 
investignlion Itself or the cooclusions and recommendations it generated could have potentiaUy 
grave professional and legal implications for both Mr. Hoffman and Sidley Austin. It cannot be 
simply be assumed that Mr. Hoffman and Sidley Austin now share any interest on lhc pan of the 
APA that the fndependent Review is "fair and ru:curnle." 


Again, we want to clearly stale that we do not know whether any of the potentially problematic 
processes \Vere involved in the original investigation or the Independent Re,vimv, and we are not 
alleging any intentional misconduc.t or unwitting missteps on the part of Mr. Hoffman, his 
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investigation team, or Sidley Austin. However, it is naive lo not r<:cognizc !he potential or real 
conflicts of interest arising from retaining Mr. Hoffman to assess his Independent Review in light 
or~ractual information" which was reportedly readily available during the original investigation. 
This is panicularly the case sin<-e there are potentially significunt professional, legal and other 
consequences for him and Sidley Austin should he now ack,nowledge that failure to identify, 
appreciate or incorporate this "factual information" will now substantively alter the conclusions 
and recommendations in thefhdependentRevfew. 


Additionally, any acknowledgement on his part that the lndeptnde111 Review is flawed in any 
substantive way would also have implications for AP A. This report was telied upon to terminate 
the employment of AP A staff, encourage the transitions ofolhcrs, Jim ii the involvement of 
psychologists in national security and/or military sctrings, direct revision of the Ethics Code, and 
Lake other steps which b•vc had or could have substantial organizational, professional and legal 
consequences. The Independent Review has resulted in tile personal and professional integrity of 
APA staff, members and others to be directly or indirectly called into question in ways that have 
bad slgnificant consequences for those individuals. 


Under these circumstances, an observer could reasonably wonder whether the interests of the 
recent past·President the current President and the Board are aligned with the interests of Mr. 
Hoffman and Sidley Austin in determining that the "factual information" he is now asked to 
consider would have had minimal or no impact upon his investigation or the conclusions of the 
Independent Report. 


This potential aligmnent of interests among Al'A senior governance. Mr. Hoffman, and Sidley 
Austin has already created a perception of conflict of interest among some AP A members and 
may constilttte a potontial or actual conflict of interest between lhese clements of senior 
governance and the broad APA membership and APA's internal constituencies. The interests of 
AP A members and of APA as an organization may diverge-by perception and/or reality··from 
those of the recent past-President, Dr. McDaniel, and the Board. This potential divergence of 
interests would be magnified should there ever be (which still could occur) lawsuits against AP A 
or filing or ethics and/or Jicensure complaints agaiOSI individuals in APA governunce arising 
from steps taken in reliance upon the Independent Review. Yet, APA Presidents and the APA 
Board of Directors have a prevailing duty to scrvnbc best interests of the membership and too 
organization and not their own professional, organizational or personal interests. 


lt is always professionally and organizationally prudent 10 avoid perceived, potential or a.ctual 
conflicts of interest whenever 1xi1-sfble. Retaining Mr. Roffman to review his own work raises 
difficult and potentially unresolvable potential or actual conniets ofinter<:St. 


As past Ethics Chairs, we have previously caUed for an independent assessment of the 
investigation conducted by Anomey Roffman and the subsequent ln<lependem Review report. 
We again call for timely initiation of this independent assessment as in the best interests of the 
Association. Under the current circumstanocs, simply the perceived potential or actual oonOicts 
of interest arising front the Board retaining Mr. Hoffman lo review his own inwstigation and 
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report are unlikely to yield an outcome viewed as credible among many APA members or 
cons1ituencies, or by many external parties. 


Respectfully, 


RobertKi!lscherff, Ph.D., J.D., Chair 2000, 2001 


Stcve11 Sparta, Ph.D., ABPP, Chair 2002 


Michael D. Roberts, Ph.D., Cbai.r 2003 


Katherine Di Francisca, Ph.D., Chair 2005 


Robit1 M. Oeutscl~ Ph.D., ASPP, Chair 2007 


W. Brad Johnson, Ph.D., Chair 2008 


Jeffrey Bamett, Ph.D., Chair 2009 


NancyMcGarrab, Ph.D., Chair2010 


Nadya A. l'ouad, Ph.D., Chair 2012 


James N. Sow, Ph.D .. ABPP, Chair 2013 
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ExhibitC 


October 24, 2016 


To the APA Comrrussion on Ethics Processes: 


We write as former chairs of the APA Ethics Committee in response to the Comrrussion's "'Call 
for Comments" as posted on tl1e APA Website. (hup://\\ww.a1~.•irWc1hi<.Wl We support the 
CommLISion's review of the APA Ethics program as "one of the first steps in a series of 
recommendations" by the Board and Council in r<lSponse to tho Independent Report autl1ored by 
auomey David Hoffman (hereafter abbreviated as tbe "IR"). We submit these comments based 
on our experiences with the Ethics program 11L1d, in some cases, our personal knowledge of 
events described in the CR with the hope that the Commission's activities will support an Ethics 
Office that continually improves its ability to meet the needs of the APA membership and the 
public. 


The IR addresses the ethics adjudication program in two se<:tions, the Executive Summary (pages 
58-63) and the section "APA 's haodling of Disciplinary Cases agalnst National Security 
Psychologists" (pages 464-522). 


Criticism of the handling of ethi<s tomplaints relat•d to nnlionBI stturity activili•~ 


1'he JR was highly critical of how the Ethics Commitiee and Office handled four eUlics maners 
over a period of 12 years. The IR characteri.ied the handling of these four matters as "improper." 
(e.g., "we found that the handling of ethics complaints agi1inst prominent narfonal security 
psychologists was handled in ait improper fashion," page I 0, and "Conclusiol)s regarding 
improper application of APA Ethics Disciplinary System," page 58). 


The ethics adjudication program is governed by the APA Bylaws, the Association Rules, the 
Ethics Commlnee R11/es and Pr(Jc•tlures, and Ethics Committee policies regarding 
confidentiality. Despite extensive discussion reg11rding the handling of ethics ntat1ers. the JR 
failed to cite a single instance in which the Ethics Committee or Office staffviolatcd any specific 
provision ()f these governing documents (with the sole exception tbat a letter may not have been 
placed in the appropriate file after a matter was closed, page 492). In fac~ an informed review of 
the IR reflects close attention to policies and procedures by the members of the Ethics 
Committee and the Ethics Office staff. These four disciplinary cases were not handled in an 
"improper" fashlon. The IR' s description of Ethics Office staff review or ethics complaints as "a 
backwards-process wherein the preliminary determination of !U1 ethical violation is made before 
any specific ethical standards are even coosidered" (pages 471 , 515) is a mischaracterization of 
huw the Ethics Office staff operate. In our experience, Ethics Office staff are professionals with 
an intimate working knowledge of the Ethics Code and relevant procedures. 


Additionally, the !R's failure to include imporlant information reviewed by the Ethics Office in 
the four matters (e.g., pages 494-520) also hampers a reader's abiUty to make an informed 
judgement abou1 how the Ethics Office operates and recognize that these four matters were 
handled in a manner consistent with how other ethics complaints were handled. The !R's failure 
10 compare bow these four matters were handled with how other cases were haRdled risks 
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leaving the inaccurate impression---<:spccially for readers without detailed familiarity with Ethics 
policies and procedures-· that these four cases received differential and improper treatment. 


The Commission may take this opportunity to clarify whether the Ethics Comminee Rules and 
Procedures arc lo be applied in a manner consistenlly across all ethics complaints or, us is 
implied by the IR. whether certain classes of complaints will be lrealed differently than others. 
Differential treatment risks cutting against the very notion of due process. 


The disdo.surc of confidential in form~tion in the lndepcndent Report 


The extensive disclosure of infurmnlio11 related to these four ethics matters in the IR may well 
have violated the Ethics CQmmittee Rules and Procedures regarding the confidentislity of ethics 
complaints (h11p://11p1111111/c11\ ic>'~ld<l•"mmill"'1·2!1 I 6.Mpb see especially Part U, sections 3. I 
and 3.2). This disclosure has the potential to undennine contidtnce that APA will respecc the 
confidentiality of ethics-related n1allers wid thus undermine the work. of the Ethics Commiucc 
and Office. Release of ethics case information in lh.c IR raises legitimate concern about whether 
information coming to the APA Ethics Office will be kept confidential. 


Jt is essential that the Commission directly addicss the contours of confidentiality for matters 
before the Ethics program so that complainants and respondents are fully infonned regardlug 
whether information related to an ethics matter will remain confidential or under what 
circumstances that confidentiality can or must be breached. 


Conflicts of Inter••! in the Ethics adjudication pr<>gram 


The Ethics Commission should address conflicts of interest in the adj\ldica1ion program. Clear 
rules on rccusa.1 will protect APA staff and the adjudication process. 


Current pr()((;dures require the Director of the Ethics.Otlico and the Chair of the Ethics 
Committee to conduct an initial review of on ethics complain~ including on occasion review of 
complaints against members serving in governance roles. Many governance groups aro 
peripheral to the ethics process and Elhics staff have little interaction with those groups. Other 
governance groups are central to the functioning of AP A, and ethics staff have regular contact 
with group members. It is untenable lhat an P,thics Office staff member would review a 
complaint against a member of the Board of Directors. Senior staff ttave ongoing contact with 
the Board and often have longstanding relationships with them. Responsibi.lity for personnel 
decisio1ts rests with ihe CEO rather than the Board but there ate myriad ways in which members 
oftbe Board can exercise influence over staff which at times can include staff recognition and 
even compcosation. We s1rongly encourage the Commission to review the letter of resignation 
recently submitted by the public member of tl1e Ethics Committee for additional thoughts on the 
subject of conflicti; of interest in the adjudkalion process. 
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The role of adjudication in the Ethics Commillee and Ethics Office 


Th~ IR stated (page 465), "[The Ethics Office Director] made education and -0onsultation the 
priDIJlty focus oflhe Ethics Office; adjudication was relegated to a 'tertiary focus."' 'The Board 
of Directors, not staff, sets priorities for AP A offices. During our respective tenures as Chair of 
the Ethics Committee, the Director of the Ethics Office followed and applied the priorities 
established by the Board of Directors in a manner rhat was consisteru with the policies, rules, and 
proccd\J.res governing the adjudication program. lfthe Commission beiieves those priorities 
should be re-aligned, the correct body to do so is the Board of Directors and not the Director of 
the Ethics Office. 


Second, the Hoffman repon staled (page 475), "During his intctView, [the Ethics Office 
Director] told Sidley that the role of the Ethics Office is not protection of rite public and that 
protection of the public is a function for state licensing boards.'" During our respective tenures, 
the Ethics Office, led by the Office Direcror, actively souglu to collaborate with the Association 
of State a,nd Provincial Licensing Boards (ASPPB) and individual sutte, rerritorial, and provincial 
licensing boards. He envisioned complementary roles for the Ethics Committee and licensing 
boards in enhancing the competent and ethical practice of psychology. 


The Commission could make a valuable contribution by describing what it views as 1he 
appropriate relationship between the. APA Ethics program and licensing entities. This· would be 
panicu.larly helpful since the IR fai led to report that multiple licensing boards had investigated 
complaints against ono military psycbol1>gis1 named in the IR yet took no action again.i him. 
(pages 520-522) 


Access to Information by the Ethics Comiultt~e 


TI>e IR correctly indicated that there are times when the Ethics Committee and Office are not 
able ro obtafo infonnation necessary to adjudicate an ethics complaint because of limitations on 
AP A's ability to conduct an investigation. These limitations include the lack of subpoena power 
and i11 rare cases, the inability to obtain classified lnformation. lronlc1tlly, the IR indicated that 
its own ability to investigate APA was hampered by these same limitations (e.g., "as non
governmcnt investigators, we do not have a security elcarance," page 5) yet criticized APA for 
making this point, "there was .. . an accm:ate (albcitstralcgically convenient) claint t!\atgatherlng 
full infoanation would have been extremely tliflfoul! in light of the classified nature of the 
underlying activities.'' (page 67), But it is incorrect to conclude that• lack of access to classified 
infoanaiion is tho only, or even primary, reason why ethics investigations cannot go forward. 
There are many reasons why the ethics program may not have aecess to information necessary to 
adjudica1e an cthic:s oomplaint but no analysis of these reasons was offered in the JR. 


The Commission can make a valuable contribution by addressing the challenges facing a private 
association in accessing information ln i.ovestigating or adjudicating ethics complaints but risks 
missing the mark if the inquiry focuses upon the rare situati(m in which the challenge i.s due to 
classified information. 
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We offer our thanks to the Commission for reviewing our comments. We look forward to 
reading the Commission's l'C<lommendalions for the Ethics program and commend the 
Commission for its work on this cllallecging task. 


Sincerely, 


Robert T. Kinscher1f, Ph.D., J.D .. Chair 2000, 2001 


Steven Sparta, Pb.O.,ABPP. Chair 2002 


Michael D. Roberts, Ph.D .. Chair 2003 


Kathorine Di Francisca, Ph.D .• Chair, 2005 


Robin M. Deutsch, Ph.D., ABPP, Chair 2007 


W. Brad Johnson, Ph.D., Chair 2008 


Nancy McGarrah, Ph.D., Chair 2010 


Nadya A. fouad, Ph.D., Chair, 2012 


James N. Bow, Ph.D., ABPP. Chair, 2013 
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EXHIBIT C-20


SUPERIOR COURT OF THE DISTRICT OF COLlTMBIA 
Civil D ivisJon 


STEPHEN BEFINK.E, et. al., 


Plaintiffs, 


vs. 


DAVID HOFFMAN, el. al., 


Defendants 


Case 2017 CA 005989 B 


Judge Todd E. Edelman 


Initial Conference 
Feb. 23, 2018, 9:30 AM 
Courtroom 212 


AJ<' FlDAVIT OF STEVEN K.LEINl\1AN IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO Dl<:FENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ,A.NTl-SLAPP ACT 


State of CaUfornia ) 
) ss: 


County of Monterey ) 


I. I, Steven Kleinman. having been first duly cautioned and sworn. state rhe following based 
upon personal knowledge: 


2. 1 was first contacted by email by Mr. David Hofth1an oftbe law firm Sidley Austin LLP on 
May 14, 20 15, and asked to provide infom1ation in an ongoing independent review being 
conducced on behalf of the American Psychological Association (APA) regarding the post-9/11 
involvement of psychologists in detainee inten-ogations, <he APA Ethics Code, and related APA 
ethics pronouncements including tJ1e Psychological Ethics in National Security (PENS) Task 
Force. I was in terviewed by Sidley Austin on May 22, 20 15. 


3. Tue interviewers did not focus on issues that I considered relevant to my substantive work 
with detainees, oor did tile Report of the Independent Review (hereinafter "Report") accurately 
characterize my statements. Additionally, I had to interrupt the interviewers on at least six 
occasions 10 state that they were inaccurately characteriz ing my testimony. Finally, in several 
instances the interviewers inappropriately asked me to disclose infonnation that l had informed 
them (and knew from direct experience) was ·'classified." Despite my warnings, the interviewers 
appeared to .not understand why that was problematic or the implications of what they were 
asking me to inappropriately reveal. 


4. 1 am a former interrogator, but the iuterviewers were uninterested in my first-hand exµerience 
or iu understanding the specific nature of the interrogation process. This was quite surprisiug 10 
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me given that iuvolvement of psychologists in detainee interrogations was a significant issue in 
the review process. 


5. ln the Report to the APA dated July 2, 2015, it states on p. 297, FN 1317: 


Steve Kleinman, a military intelligence officer, also told Sidley that tbe ' safe, 
legal, ethical, and effective' framework was not useful, and that clinical 
psycholog ists in general were not the best kind of psychologists to bave on BSCTs 
in the fir st place. Kleinman interview (May 22, 2015). 


This sta.tement was not at all an accurate charactei-ization of what I said i.J1 the illterview. Upon 
reading th is following publication of the Report, I notified Mr. Hoflinan of this. The footnote 
was subsequently removed in the revised version of the Report published on September 4, 2015, 
but only atler repeated attempts to contact. Mr. Hoffman and ultimately threatening Mr. Hoffman 
with the prospect of Utiga1ion. 


I declare under penalty of perjury that the foregoing is true and correct. 


$£,~ 
Steven K leillman 


Sworn and subscribed to before a notary public in the State of Califo.mia, tbis I o4ay 


r .tlJrutt r;-t 
of Jantutry 2018. 


A. HINOJOSA 
_ Notary Public · California 
~ Kern C~un!y ~ 
z Commission # 2 ! 67902 -


J 0 0 0 , • 0Mz ~o~ni· :x~r!s gcj L4bZ~2~ l 
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EXHBIT C-21


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF BRYCE LEFEVER IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTl-SLAPP ACT 


State of Pennsylvania ) 
) ss: 


County ofYork ) 


l. I, Bryce Lefever, having been flfSt duly cautioned and sworn, state the following based 
upon personal knowledge; 


2. I was frrst contacted by David Hoffman of the !aw firm SidJey Austin LLP on 
February 25, 2015, in order to schedule an interview as a part of the ongoing Independent 
Review being conducted on behalf of the American Psychological Association 
(hereinafter "APA") regarding the post-9/11 involvement of psychologists in detainee 
interrogations, the APA Ethics Code, and related APA policies including the 
Psychological Ethics in National Security (hereinafter "PENS") Task Force. I served as a 
member of that task force in 2005. I was interviewed in person by Danielle Carter and 
Yasir Latifi for several hours on May 3, 2015 at my home in York, PA. 


3. I am a clinical psychologist and retired Captain in the United States Navy, Medical 
Service Corps. I currently maintain a consulting practice and have consulted to the Navy 
on eliminating the stigma associated with seeking mental health treatment. I have also 
developed and implemented a first-of-its-kind Mental Fitness and Resilience Training 
Program for Navy Special Forces. From 1990-1993, I was the psychologist at the 
Survival Evasion Resistance and Escape (hereinafter "SERE'') School, not a SERE 
"instructor" as the Report of the Independent Review (hereinafter "Report") incorrectly 
described me. {Report, p. 18) 


4. The Report contains numerous statements relevant to me that either distort information 
I provided to the interviewers or omits contrary information I provided, or both. First, the 
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Report leaves an inaccurate impression that Morgan Sammons and I had an agenda for 
my service on the PENS Task Force. It states (pp. 239-240): 


[Sammons] recalled that Behnke and him had a conversation, likely after the 
Feburary [sic] 2005 Council meeting, where Behnke inquired whether Sammons 
had any nominees for the task force in mind. Sammons told him that he would 
nominate Lefever. Sammons later spoke with Lefever and, according to Lefever, 
told him that, if Lefever was interested, "we'll get you on there." Lefever said he 
was interested, offered his nomination (with Sammons's blessing), and placed on 
the task force. 


1 had informed the interviewers that 1 vo!UJJteered to serve on the PENS Task Force 
because 1 believed I had relevant background experience to contribute. I specifically 
stated that I had no agenda for the meeting and did not view myself as supporting any 
agenda of other members of the task force if, indeed, anyone had an agenda. This 
information was omitted from the Report. 


5. Second, according to the Report (p. 21): 


Lefever, different than the other DoD members. believed the task force would 
accomplish little if it did not provide specific, defined guidance about when a 
psychologist could intentionally inflict physical pain or psychological distress, 
and how to determine an approximate line between pain and hann. In his desire 
for greater specificity, Lefever was actually in agreement with the task force's 
two substantial dissenters-Wesselis and Arrigo--although he was in sharp 
disagreement with them about where to draw specific lines. Lefever said that 
once it became clear to him that the task force's APA leadership (Behnke, 
Koocher, Anton and Newman) and chair (Moorehead-Slaughter) were not going 
to insist that the report go beyond a high-level, loose set of guidelines, he 
stopped trying to push for greater specificity and accepted the result, which he 
saw as unobjectionable but a clear failure of leadership. 


Tiris passage represents a complete distortion of what· I told the interviewers and 
incorrectly implies that I believed the PENS report should have permitted abusive 
interrogation techniques. I repeatedly emphasized to the interviewers that prior to 
addressing specific interrogation techniques, the PENS Task Force should address 
underpiMing philosophical questions such as how context affects an ethlcaJ analysis, the 
relationship between ethics and human rights. and the distinction between pain and harm. 
I believed that a thoughtful consideration of these and other philosophical issues 
necessarily preceded a discussion of specific techniques, a discussion that never tOQk 
place. I did not simply resign myself to going along with what resulted from a "failure of 
leadership." My position at the PENS meeting, and as I clearly explained it to the Sidley 
interviewers, was not accurately or fairly represented in the Report. 


6. Third, the Report (p. 126) states: 
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Lefever recalled that Matarazzo was invited by Anny psychologists so that he 
could assess psychologists' involvement with the SERE program and ensure that 
it was ethical. He stated that Matarazzo's ''ethical test" was whether a person 
would be proud of his actions if they were published on the front page of the 
newspaper. Matarazzo did not make any specific mention of the Ethics Code, but 
he indicated that if he could use his skills as a psychologist to fW1her America·s 
cause, he would not hesitate to do so. Lefever said that he completely agreed with 
Matarazzo's point of view that psychologists should be proud to use their skills to 
defend the nation. 


This passage erroneously implies that I favored inappropriate or abusive i11terrogation 
techniques "to defend the nation." I clearly told the interviewers that l endorsed the 
maxim "Do no hann," which was omitted from the Report. At no point did I state or 
convey to the interviewers that there was any adequate justification for violating the "Do 
no harm" principle. 


7. Fourth, and similar to the previous two distortions,_ the Report leaves the false 
impression that I believed certain inappropriate interrogation techniques would be 
considered "ethical" under certain circumstances. The Report (p. 269) states: 


Lefever ... believed there was a difference between techniques that caused pain 
(which were short-term and ethical) and those caused hann (which were long
term and unethical), and wished to explore this difference during the meeting. He 
also believed that determining what was ethical was based on community 
standards. So if a technique was deemed acceptable by the community, then it 
was ethical. Lefever explained that the ethical question was a separate inquiry 
from whether a technique was moral. Under this framework, there could be 
techniques that were ethical but immoral. 


In fact, the point I made to the interviewers was precisely the opposite of what the Report 
communicates. I told the interviewers that "ethics" and "morals" are based upon 
community standards, but that a community could reach a consensus that was a violation 
of human rights. Reaching a consensus in and of itself or identifying an interrogation 
technique as "ethical" and/or "moral" does not justify or permit an abusive technique. 
This important point was omitted from the Report. 


8. Fifth, the Report mischaracterizes me as critical of the "safe, legal, ethical, and 
effective" framework utilized by some members of the PENS Task Force. It states, 
"Gelles and Lefever, both told Sidley that they were not impressed with Banks's 
analytical framework .... Lefever did not think there was any research to show that 
psychologists could make interrogations fully 'safe, legal, ethical, and effective.· Lefever 
described that he went along with the phraseology once it was clear to him that the 
meetings were not going to delve into the specific techniques and philosophical issues at 
play during interrogations." (p. 272) What I actually told the interviewers was that I had 
no objection to this framework and I believe that interrogations should be safe, legal, 
ethical, and effective. 
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9. Lastly. and perhaps most significantly, d1e Repo«s conclusion that there was 
collusion among PENS Ta~k Poree members lo keep ethics guidelines "loose" lo permit 
abusive interrogation techniques rnischaracterizes the work of the task force and omits 
contradictory infonnal[on I provided to the interviewers. 111 foct. the interviewers and [ 
had a discussion on this very point l told them that no one from the APA staff. member 
of Lhe PENS Task Force, or any other individual. bad approached me regarding any 
··collusive" effort to keep ethics guidelines loose or in any way to enable abusive 
interrogation techniques. I to ld them tha t l would have been an obvious and natural 
choice to include in such an effort, given my background with SERE, bul that prior to the 
meeting, over the course of the three-day meeting it'lelf, and following the PENS 
meeting, there was never any mention orally or in email abour any such effort. I also 
infom1ed them that I did not experience any influence or pressure to adopt any particular 
point of view, and that T did not believe that I needed to or even sbouJd agree with other 
members of the task force who had mil itary or national security experience. None of this 
infom1ation was included in the Report. 


10. Taken together, these numerous distortions, mischaracterizations and omissions in 
the Report regarding what I told the interviewers lead me to cone! ude that Lhe 
interviewers were attempting to confirm a preconceived nmmtive rather than understand 
and learn from my perspective on relevant history and issues. 


1 declare under penalty of perjury that the foregoing is true and correct 


Sworn,-and subscribed to before a notary public m the State of Pennsylvania. 
thls_.;)_day of November 2019. 


Notary PubHc 


COMMOt.JWEALTH OF PENNSYLVAWIA 
NOTARIAL SEAL 


Derek R. Trone, Notary Public 
North Codorus Twp., York County 


My Commission E~plres Jan. 12. 2020 
MEM!it:f< ~.$ ttVA"Nt.\ AS~-C-:1/\HUr l Cf •,QjA.IJ\E_S 
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, 


vs. 


DAVID HOFFMAN, et. al., 


Defendants 


: 
: 
: 
: 
: 
: 
: 
: 
: 
: 


         Case 2017 CA 005989 B 


Judge Hiram E. Puig-Lugo 


____________________________________________ 


AFFIDAVIT OF RONALD LEVANT IN SUPPORT OF PLAINTIFFS’  
MEMORANDUM IN OPPOSITION TO DEFENDANTS’ SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of Ohio ) 
             )  ss: 


County of  Summit  ) 


1. I, Ronald Levant, having been first duly cautioned and sworn, state the following based upon
personal knowledge:


2. I was President of the American Psychological Association (APA) in 2005, the year that the
Psychological Ethics and National Security (PENS) Task Force was convened and worked to
produce its “Report on Psychological Ethics and National Security.” As a Presidential task force,
the PENS Task Force was comprised of ten subject matter experts chosen from over 100
nominations by interested groups and individuals. The APA Board of Directors approved the
report by email vote on or about July 1, 2005, following review of the completed PENS report by
the APA Ethics Committee and its determination that the 12 guidelines contained within the
report were appropriate interpretations and applications of the APA Ethical Principles of
Psychologists and Code of Conduct (2002). My tenure on the Board concluded at the end of
2006.


3. I was first contacted regarding the independent review by a letter from Nadine Kaslow in
December 2014. The letter asked that I cooperate in the review by providing information
regarding the post-9/11 involvement of psychologists in detainee interrogations, the APA Ethics
Code, and related APA ethics pronouncements including the PENS Task Force. Subsequently, I
was contacted via email from David Hoffman of the law firm Sidley Austin LLP requesting that
I be interviewed, and that I allow access to my computer and paper files for any information
relevant to the review.
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4. Prio.r to Lhc imerview, an individual working oa lbc independent rcvh:w. \\hose aamc I clo nol 
recall. came to my home and spent several hours in my home-office searching and downloading 
tiles from my computer. This individual also removed paper fi les from my office and took them 
away with him. The individual did not identify whar files he downloaded from my computer. 


5. On May 13. 2015, Mr. Hoffman. along witb an associate, traveled to my bome and 
iuten iewcd me in persotl. Tbc associate typed un a laptop while I was speaking. The interview 
lasted the scheduled full four hours. after which time Mr. Hoffman asked to continue longer. I 
cxplainccl tu him that because I had other obligations. l wa.-. unabk ro continue beyond the 
originally scheduled lime frame. 


6. At the time the independent review was completed. I was a member ol" the APA Council of 
Representalivcs, representing the Society for the Psycholog1cal Study of Men and Masculinity 
{APA Div1s1on 51 ). As n result. J recc1 vcd electronic access to the Report of the Independent 
Review (hereinafter .. Report .. ) on Ju ly 8. 20 15. alcrng wrlh the other member~ of Council: access 
to the accompanying exhibits was not provided unti l the following day. I accessed and read the 
Report Online. 


7. The Re1,011. included inaccuracies and mischuracterization.s of my role and actions concerning 
the selection of PENS Task Force membc.rs und the adoption uf tho PF.NS guidelines. Fur 
example. the Report states, ''(rjt would have been clear to everyone im·olvcd in early 2005 that 
selecting six voting, [Department of Defense] DoD members would be a dominant voting bloc 
within the task force. and would send a very strong positive message to DoD about APA 's 
support." lp.243) This statement ignores that Cu!'tomary prac tice when populating task forces al 
APA is to include u majority of subjcct matter cxpcns (which is exactly why the DoD members 
were selected), tbercby leaving the false impression that 1he deck was being inappropriately 
stacked. In keeping wnh this customHry practice. l selected the members of the task force with no 
objections rrom 111embcr; of tb..: APA Board of Directors. I cxplainccl this customary practice of 
task force member selection to Mr. Ho[Ji1mn but this i11for111alion was omitted from the Report. 


8. In ndd1Lion, the Report portTays the emergency a.c1ion 1 recommended for the Board's 
adoption of 1he PENS repo11 as being u11$11ppo11ed by policy. Lt st.ites, "Tbese di1·erse opinions 
on the emergency action. however, illustrate that APA did not have a clear pol icy on what 
constilutc:d an appropriall: cn11.:rgcncy action." (p. 317) Yci., the Report itself on page 313 
acknowledges Lbat APA did have a policy on c1m:rgency action. and it is this policy 1.hm we 
followed. 


I dec lare tmdcr penalty of perjury Iha! the foregoing i~ 1rue nnd con·ect. 


Ronald I .cvam 
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.tl 
Sworn :md subscrib'"'d m before a notary puhlic in 1hc Slate of Ohio, this _!_\_ day of 


October 20 l 9. 


... 


.... 
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EXHIBIT C-23


SUPERIOR COURT OF THE DISTRICT OF COLUMBlA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. .Judge Hiram B. Puig-Lugo 


DAVID HOFFMAN, el. al. , 


Defendants 


AFFIDAVIT OF JOSEPH MATARAZZO IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM lN OPPOSITION TO DEFENDANTS' SPECIAL MOTrON TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of Oregon ) 
) ss: 


County of Multnomah ) 


I. I, Joseph Matarazzo, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. I am a former President of the American Psychological Association (APA), having 
served in that position in 1989 and on the Board of tbe APA from 1988 to 1990. ln my 
career as a psychologist, I established the first Department of Medical Psychology at 
what is now the Oregon Health and Science University in Portland Oregon, and was a 
professor there for 50 years before retiring in 2007. Also. among other activities during 
my career, I served on Lhe Advisory Panel on Psychological Assessment of lhe Central 
Intelligence Agency (CIA) from 1966 to 1970 and on tbe Professional Standards 
Advisory Committee (PSAC) of tile CIA from 2000 to 2003. The task of the PSAC was 
to deve·lop a more reliable and valid paper-and-pencil test for personality assessment of 
CIA recruits. 


3. David Hoffman of the law finn Sidley Austin LLP cootacled me in early 2015 and 
requested to speak with me in connection wilh the Independent Review he was 
conducting on behalf of the APA regarding the post-9/11 involvement of psychologists in 
detainee iatenogations, the APA Ethics Code, and related APA ethics pronouncements 
including the Psychological Ethics in National Security (PENS) Task Force work. I 
agreed. and tvlr. Hoffman came m my house in Portland on May 4, 2015, and interviewed 
me for approximately five hours. 
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4. As l prepared for my interview with Mr. Hoffman, I was aware that beginning in 2009 
a newspaper mticle and emails from several psychologists had falsely identified me as a 
participant in the alleged tonure activities of Mitchell Jessen & Associates (MJ&A). One 
of the psychologists making these allegations against me was Stephen Soldz who was 
(and continues to be) a vocal critic of the APA's position on psychologists working in 
national security settings. l was certain that Mr. Hoffman would ask about my association 
with MJ&A so I began to gather relevant infommtion that would present the correct facts 
regarding my association. Some of this material was on file in the AP A Accreditation 
Office in the form of applications made by MJ&A and a company called Knowledge 
Works to become APA-recognized providers of continuing education. I requested that the 
Accreditation Office send both Mr. Hoffman and me the materials; 1 believed they would 
provide a clear and accurate picture of my association with MJ&A. I subsequently 
learned at the outset of the interview that Mr. Hoffinan bad not read these materials 
before hand. 


5. During the interview, Mr. Hoffman's line of questioning pursued his clear assumption 
that J was involved in the alleged "torture" activities of MJ&A. J repeatedly attempted to 
gel him to read my copies of the materials that I brought with me to the interview, but he 
refused_ 1 did my best to explain to bim that I had no role in nor gave any inpul Lo the 
interrogation work in which MJ&A was allegedly engaged. 


6. The Report itself does not dispel Mr. Hoffman's seemingly preconceived belief that I 
had played a role with the company' s work in interrogation despite acknowledging my 
statements about the limited roll related only to continuing education that I played with 
MJ&A. According to the Hoffman Report, because the investigation "did not [md any 
connection [between my role with MJ&A] and the APA's actions or decisions .. .. We 
therefore did not take further steps to determine what Matarazzo's role was in Mitchell 
Jessen & Associates." (p. 50) 


7. The Report further misrepresents my role with MJ&A by failing to include 
info11T1ation I had provided to Mr. Hoffman that I did not have a security clearance during 
the time period in question so I could not have been involved in any MJ&A activities 
related to d.etainee int.errogations. Failure to include this information leads the reader of 
the Report to conclude L played a role larger and more significant than in fact it was. 


8. At the outset of the interview, my son, Harris Matarazzo, Esq., who accompanied me 
during the interview, asked Mr. Hoffman for copies of all notes resulting from the 
meeting. Mr. Hoffman agreed the notes would be provided, in my mind a precondition 
for going forward with the interview. In addition, at the conclusion of the interview I 
asked Mr. Hoffman, and he agreed, to allow me to read and correct if necessaiy his 
description of rny involvement in MJ&A. I was neither provided with lhe notes nor was I 
given the opportunity to read aad correct the description of my association with MJ&A. I 
was not even notified by Mr. Hoffman or the APA that the Report had been completed 
and was about to be published. If 1 had the chance to read the description of my 
involvement before it was published, I would have objected to the statement that the 
propriety of my actions with MJ&A was still an open question. l would also have 
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objected to the manner 1n which the Report presents my past opinion abou! sleep 
deprivation and my statements concerning the importance of interrogation after 9/1 l. 
Written together with the question of my role in MJ&A, as the Report does, the cootext 
presents a ae.gative picture of my actions that is not accurate. 


9. AdditionaUy, I was never informed that an errata sheet to the Report was being 
prepared after the Report was published. I eventually wrote and published a journal 
article entitled "The American Psychological Association's Hoffman report allegations of 
my association with the 'C[A torture' program to correct the inaccurate record left by the 
Hoffman Report. (See Matarazzo September 3, 2018 article Exl1ibit J attached hereto) 


1 declare under penalty of perjury that the foregoing is tme and correct. 


Sworn and subscribed to before a notary public in the State of Oregon, this zyft-. 


day of December 20 l8. 


OFFICIAL STAMP 
KATHRYN BERIT HARMS 


NOTARY PUBLIC - OREGON 
COMMISSION NO. 950092 


MY COMMISSION EXPIRES MAY 08, 2020 


±~~ 
Notary Public 
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og~ bad 8ppc3rt:d ldCt111t'yi:nv. me as =~ p:tnicipam in ihc 
ailcH,cd tori1n\::·3ctivit1C3 or l\U&A. I was c.cttaln from this 
publicity dwt O.ivid HuffmuD would mquu-o ~boul my rel• · 
tkmship In Ml&.!\. Aoconlingly. before hc.nrrin:d I 11.&.\.cd 
Ille AfA Accrecht:itil)p Office to mail bim :1s. well 11$ mi; 
coplcs Qf th0<;c two npplicaltons, 


Alw;., when tic IUTk>cd Jlt my house. I lcmnc:d chat 
Mofrm.w hOO rwl l ( ad l'us. ~up~d. A(."C01d1tigly , dur11lJ:.! hts 


5·hour.long 1n1e:rvte<A' ()f~ l rep,ca1edly 1ncd h1 ger b1m to 
11.1 le3s1 re:\d my C(lples of the Kll(l~gt Wol'l:'.11 :uid ii.~ 
MJ&A applicltio11!. He opU;d not 10 do '° :.nd oontin11cd 
pu1111mg llls a&""'Ump®n 11\l'l.I I W-AS im·olvcd nl ctHi otlte~<'d 
"tofl11tt•' .('IQ~V1l'" of MJ&A. Al he l~ft. I afk~I O;iv;d 
Hoffman IC) promise ttcwool(I 11ll<;w me 10 ccad, 11nd COl'l't'CI 
ff necess:1r}!. b is descriptkm or Jay mvolvcmenl in MJ&A 
Hu etg7ccd M this rcqucM. 


Ona cau lmn.gloo 1110 shock find dt<:p d1SappOit)ll:rn;.:nt I 
c.\per;eootd "'-ilc:n Lhc fhiffuwi re.purl W!I$, lokcd tu Thr 
New York Til'l'ln without rbc \cnowledg.e of ansone or WI 
who we~ 1w.mcd: in iL Thu~. we wc:rc_mt given the nroin· 
~ opporhmity \o c:urroca tut)' mistuh's it wi_gbl (C.'ntlin, 
tvfy 1h(IC&; wl1$ comPQnml«I wlle.1 I $.1,W my 113mt: pmnu
ncindy dapl~)'fd In ti lemd ttn:ielc Oil~ role o( l't:f)'tl10kl-
Silil5 in tonurc bf Jame.$ Rise;n on 1he (mn~ page ot The 
New Yurk Tunti.. 


UnlU oow. I lave not responded to the t111d..1tu11um1cd 
<101.I unnuc poro.uyal or mo 10 fhc Hoffolfu1 reiwi~. 01 the 
ncwspoipcr and ernaiJ at:Wuoi.'s of my allc)$d role m '"~or-
1urt. .. I bli'o'(' Vi'Uiled .s~l ytar~ bed.USO r belicV<d llllt 
me APA l~o!Cf!4h1p would c:omp1!.!l~ly t11:i111uw 1hi: 


I lofT1n.at1 rcporl -.nd frnd :i way to restore my rq>utatiori IH 
we.II 11$ tho! o( the utbcr fo nncr o'\PA p1esidc11~ amt dtQ 
im.llU 1n1mbel' 01' I~ 11~11.w s11rr who w~rc ul~ f::lbdy 
-'<i 


H1n;ln1 waited in Hun, now 111 ogc: 9.2 I oontat1cd 
liubbanl nod ask<d b.1m lo wn!t a !t"Uet<m my bd1:dl'to the 
Presido:ritot'A 11A, describmg my relullQnsh~p 1C> MJ&A. Ht 
c:'nnp1lcd. uni.I I f1>llow«I urr wi1h my f 1Wll l~ri:r m ihc 
r.~idc.:nr. wilh., copy of it co th~ .t..cadcr of 1hc Council of 
Rq>re~"IUar.t\l('s, the so\.oemb~-g lhidyofdte APA. Copics.af 
lhC5.C two lctk:n, and !he n~sponsc 1u tnl.'" !tum 1\PJ\. 11.ra 
U:j'.M:Od1wed b.ttt. 


s 


JA1701







'A1<1 t:S. ?Ctt6 


Or. f~b, lf~l'•§1)n G;i R\t<ls, Pr~~idc.nt 
.li1H!11c';ia h;'Chllk,Oc.il AA:mcbrlon 
75of'lrstS<n!or~E 
W.,hlt>jtl.n, DC 20c>)24H~ 


l h•~·ir botn 111!11:'1J 1'• pta-»li!e cbrlt"N.<111(Qc)r,ui Dr. Jo5cpb :.l!!l1t~ 'S invol·ren1e-'11l 
with MlWlol1 J~11-'11:111 & li'f~lci-nt~ ('lf4.) Ao; b.lct;s~u.:ui I wa; tll.r Cnnt:r.:io M..iv1r;rt" t.' r .~ 
l°"r-~20tJ4~2008) n11tttw'I MJ<\-l\.lC! ~'ttb tilt Co'llntic-m:rroru.u C.t:nltt 1,,.1tJ~nhe 
(!_...nl:\11 ltil1!~~11 ~ft'J, 'Thi~ t9nlr.JC!l w.5 \!C.11'fttu•nhrt'efi!l'n.."t! tn.its tbir Gnhtlm:t'd 
lr.tt~Um) t'fui;ram (Elr'J, 


.~ (On~d l)!f;IJl~r. t Ctol )!Al.t: OJU!CJlthlOCilllytl,il! Or. M.;llltQZt.O proridl!t.h!IJ 
lup:at, Ml'l'Wl'\'1 m nu,r~u1mtwii m ,u"ly~~·orrt•~ F.nt1anu;d [Q,.l!.<n:;IJ;<l.t!l'n Praw.1m. 


ll \hvulJ be Q(l'~ tb::rt tua.lly urirel:tt~ tA the 1:.lP, (); Jl.l:a.tar. 1~~ JIJ b;r..'t'-a 
i."Otitucr. 'Wl°d\ l'!tCI u.•htn I W.):t IH•i4 fJftk CIA'11 f>~t·~c of~~ u4' Vkhlt~~··• 
R~tlrtitW"11 ! /m:ilr'IS Qr~1'dt""Uhln dit 0-~tiorwlAss:r.J,WlttL l>i \l'rioo h~~r. 20i10-
100'.l. lit• WC1rt l"'"'""''cl itnJ'"""lnathe rrl.Wrll\r1 ;ind vaJtditT o! -c oou·€ul1ur.tl 
pSyrllnlo,ial ,q~cnt. Uc: w;1.t1'.at '"''lic'l•«l 1u lw.\~• ~ec:tit1l)' do::trdfll'.C. nvr,!ltl be 
~~ ur1t. Hb (Vt:IU'ilct whh my~ ~\11l.1l ~ti0n>h111 l'tJ 1.h1.., tlll~mi.er Tcn'Orfso1 
~tiL.'F oc 111lY ;.upt.er of J1,Cttr1)s!4H~i. 


Attheo l"'tptf,\nO. \otd111 ('t,rn1:i>¢ «i®nd 2003. Or. J;amu ! . ~mj)d}I ;u'itJlr. J.u!~~ 8. 
r~ser. on~M Ot". Mat!1t.i12n tu)UUl tlKm ilUiJnuklp t QC!)J>il"fU' UI r•tJVld~ew&l.blWtlJt 
~-Jll~lior. (1>tnu.t1uzy psycholo¢sts.sc-!'Vktg<W~ •fkl "-~'J wn1u:tl Qg,.>dh to 
1aamC-a111 lbl!ir statl!-1.k:e-rtC&<;. Ttl.lt~mr11mvw.; t .elk.'\f J(~11Jwif:'dse \Voth 111d ln ZO(M ll 
~v«l .t 2·~pt .. i tni n.:uv-amw.1wckl$) ftum tlit!Amm~ P~>dlokigir:d Auod:at.mn 
ta Clo~ f.&ati\!!r, .\II~ ~-'W~ yHntutoper:Jtion arrid Jltd.e-11cti\'1,.ty lJ'A ru•;m•dh.lfJ(!n- I.ti 
t:b,41 p~Ju W<1r-enck.•1I Th• uunpany·sc 1'fl'l)V'lei:ljJ1" \.Yctrl!i !\"ml:"""' (\N1fP"d,. lhl'ft:ww 
Mitd..1.clt I~ 3/'ld A~«X'.MO• IN~~do)p;f ~.Al!dthC't"Wl'\J'l'10}' C.~:tl~~oi'd Jq. \T\htU'lllm"'"' 
u"! n tnc, missio:o ..,.itlt a ro.IJtNt't fr61li tM U>.'s-CG!.m:t l"N'r~~m t~n~. 


Th•:U Dr- ~:o~c:-lwh11:11&at1.1>c,b'ip 10 .-.ny "'J><!1..tar iilf' liln l~llCJl1hlJ~y 
~rlrn¥W"lc:idae-d l.o 1tt~n&J $O"ll ft:ii:,11. firta u• .10 ut~~ by Jeff \tanui.ng. " n1K)«cr for ;:a 
P{!nf,u td 01"1.":o.:. ft..'~l'i'~· tlu:..Dr.r.c:~ In his~~ 11. lDJ~ .. 11?Jd1t he tl~lx""' 
Or. Mat..tr.iLUJ oi!f ~ b<Jr1idp;mi ua 1Jic ftfftclt~ jb~ &; A.'t«l:d.>fts Qt ru·ri~""· Huwcwr, 
Maun!nic wois wgcd by M1trolr~M/) 10'1't-rilY .tbk wilh ~ Q.4.. •fr.dtd~ ad tu b.lS 
tfllbttiliMI {ln'oJ:<i:il.lvt' eilectronJc\•enlon e>f t h.t: •n.:ne ptihl~le-d ;n'l1dl\.. "l-lnnl»aaddfd: 


the CIA b.ld:1, .. "l.11JV &.f'r.anno·i: d:i!m 1\tdt.IAy. 1lf1 tm no c;om~ctu11.1 tft th,. 
ae\~llllllU und llm.Tro;;uJUSI pt'OfPl.Tl 1-1td 111' ,~k.r'llnlUt Hy.ai1T~fJllnl. 
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hotlrr..kur£.t.totnmtlb,at Dr~ MCraZ'CI) ~ Qo> rote 1tt tb:t )o(t-Qflc-d tomltt 
~ll w4:1 pl"OYh!ecl In !Ji~ ?016 P"t,lb.hc:rl book by James £..M.!~k,fl-.. 1). ·~•1tl('(I. 
"'fl)h:t.i•~ fnt~dan! 1nll4t tile •.ttnds•nd Moh¥a<i!t'l1c f'-ti:mkTe~1'f)'tnc u1 
~ MWJ'h:a•, 8«Air.c. of tbc e:ft('(I nJl Dr. MltUira"Qdi ff:ll\ltl .Uoo. and cm hb 
uni¥cnl't)la!l wcll 10 the An:C!J'kilu f':iycbologlal A~blil)R"·ofwt:IUh Ur. M:a~O"'W:llS II 
fiM1t1tr P~1Ge1u., Or. -.,llchdl ~ rtwi totlowlng 112 \Jw M'bowlerdlft!IJU!lllt,~ 301 ul 
blsbook: 


•t Wl)t,dd :tb:o lalee fn .aclmowftdi,e- Ur f°*'f'b D~ M.at;a;r.cs~ 1111 lc!tow ooch:iug 
ol l'(l)'iftvolv~t or the feYoOl'lcrnetr. of-.y mmpa«l_y lo U!tS> ClA'• 
hu~bon Pr<i!P"m. Hcdicf..oiihJt11,wwppartlt. l lH" l..ubt:otnb•«...:l 
14,."lf;alr~ l.n tli~ pM!~ -111d I nvct .ny dlb:e-ty,.ad Q'l:iei ~l-WoJ~knowlQjj 
me lw$ Dt'"'.~' lit bun. I mc11Qcn:1 UlU 1'1« b(GU$t 'ltla;r\nj hb n:cee h too 
l.tt'lflon:IRI 10 ho ob'llt1J n:cl la l~ l12M k 1r-of ;a boclc"'. 


M tlK:. ~tttmcu ~& A\aMillh:'!f C'lntlllct OfJkrrftY. the 1.1L'lilt.1red 1u~rtnn 
PJVVl'.tn (F.11'}. r rories:~etc!) C:Onftll w1U thnc m.te1nt11v; b)i 11,yir: Tr.1~1 dd Dr J~t 
Mltdldl.Mlld ~ to thOAt ~.nh ~ filh1'1q. Mll:hloO ~q ind~ h3d '1 
DirKIWS 01\lb: ~ Dr. Mo.uar:mutw!Cda l~btt:er'dt Mtll'.-COJ'IUJQ'1Y· IWS Ml II 
b«ltdt11embcr but.dld-attMd "'I l!Nrd ftMlrWtfni;r~ my t;t.)M!it)'ns Coauut Mi1M14!t Tiie 
MIA.Solmf or llttect'orsonfo/ 114iffl'M~ .net ad~.tt1\'e ma~.11.:td did Mt 
~ bcc'n.Wlro IZ'lwilv~ WIUt aay a-tpe<t cl O!JIZ'l"llthlan.I .lrdvtty,indudJtt; ilct"""°&o ~4 
~Oflo Thei"t \ft.·••" ~MJ1k rea'lnn lo1• 1.hU. ~n.."l::.) Bn;ud ..M.embie('Si. h1£11Jdlttgtlr 
M11ta1U'l'..O.dfd ~ hniC tt. ptciptt'•~1~'111'iiy tltAt"Mlotll: (tqrn the (IA ro h:.rw •~c to tltc 
.3ft)"up«Tol tbi: 61P. 111.¢ ilf'wa• .f1'op S«rct Colnp;rmm;nwcol progr~m. A.rcitaw. 
Worrqtt<nr on t&tmr rtiq11J~ a ~1« dt~iQi:~ Lbn the n»rmoliop ~ dtt.1."8111Cc. 
Dr. M:iranl'ZO CU nol ft.o\llC' Ol'IY lttoct i'I d-rar.nn.t trocu d~ I an i;rab• unt."QUIVGmily 
th.1t durm1 allc urne Of. M.atar.n::so Mt11 pr~ r.l •t cr .. d 1 uC d 1<2 Mr A Saarcl meetin!;J, ho 
Pf\Wlt1td tio £np1a(,. n011 "'~ tn ~uy ... -0111.W".ire"r ttr"inY11l\Wl l11.any :k\pect or the. fJJ' Nrim: 
wh~r-


Llninnunall!ty, burnocsurpruu•~ II thrtJ1u1eb nl wlldttfi SVpmtL'd tn tht:11reu 
t~ingthe.En~ ln.lerrnpcJoo hagr.lrn l\;\<e rso t»i,Q ill t.cr. Dr MitUr...it>,ui°.) ;iih:CQJ 
i.nvnt\it:mi!Dl ln tht". l ... .1111 abiu lw. nn lmi ~ hi ran. lie. IS" a \~l-ltnuwn :ind 1!1~'1 
""°~~ikt8fS1 W'ht> llw:•>w.)":'mnt tbe hi~~-" .-.w.....,i abud:Rrd.s 1n Mt prorcdan. 


s1......iy. 
1 


t>..llivf-h-i,l_ 
KJ<);M. IUbbml. Pb.I>. 
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/o1o1orazzo 


c:<l8J()!< flJJ 
HEALTH. 


&SCIENCE 
UNIYf~ilTY 


.,......... .... -.. -
_.._.,.,, -.... _ .. 


f)r, jtttlka lfolt\lft't.11• 1)-.lfM'la, f'"'1!~Nll 
.\iit~al'?ycll~~t1611 
?SO flcltsmet, fril! 
'N'i&ahl1~P.t. :Mold: .. .:. 


M•forml'l'f'l'~-'d' .. ~" ~~lalf"lll~I 


•W!'ltiita IDJ'Ul91114 tol~ht pWwcbir!M!di'letkJW l• ~thW\111 die 


UA oodiiour~dille1ao1•~•fAUM:4'/'A~~fDtt~ .... , 


wtlS a~'"'~ t'~tJI Ool ~rttc~ 


111 Z00'9 dlrw~efChr.<\J'A &rMbr:(.alt bil#tft~lll!CIMOt 


-.I'll• parClcipanl"' tlw C:llt• V.tm..o:-4 l11b1Tofi~tla11 •~ml~~ 


('lllltr.17"l ,..,.lt.1111 ~1u.r pr1WJ1Ml. nu'~""" W'.ll)tiltn rn;nrtl'J.1 
tn' IW!T.brretM~ • nd ~l~o-rtitlnc t¥Clf •Ill d!e:!'Oll 


l~ft$.MTllOdll!lll1'1'.lllMl'dvf~ 


Thc-~tWYIX1tic:~l01ft1wrrni)Hltl'fn.:nt 


P."J'hl~~~'" n .. ..,1'11. Pll.O..owC.....-.uOll'l~• tn.-dtfe QA·• 
~ latl!tnlpdna~S!Mdft~lilu\lhild-f~tb-tlll 


\lwtJIW:nK'M ... l)!'t~ QA~~ l11P1WUt1l~l:Jr. 


H~r'l1!1in'l~C'Ollilt'nt>!!til'~ftll'.ll'1llt0t.tfl0flt i~•(.11> 


ft~l. llr111t t111p.ul. o wtG AS tnm1 fh¢ :tf.11 D Oool t')' lfA'l('l "4•cbetl1 
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6 


olMllehcll. lawa &A~ dae.dinxtorof lh.e: comp":Jf(1 rhnt \.\"~ 


mporu:tli~ fgr tfw_ Enb.aocft I nMTnpDDl"I Pl'OflP"ilm. 


O«a11t.e-O( rrry~ .IU'a fonrM.T prt!!iitlnitf'AAPA,.thesn bllM! 


.oll<tOtiOO> h.\¥t ><rioo>ly 1111\:dal 111Jtculy U.. Al'A."" .,,.,...&loo I h.tv. 


Deert pm•d to Rnt.. bla illso 'Illy 60 'Y'f'M' C'oltber u a psychnl.:g(l( ad ahe 


"'"""'tion o( Ill• OrelPfl K"'1tll DIWI Sctenc.o lhlfVmit,Y, OJ> Wbooellirulty I 


longs"'10d. 


thiJlM oilla<•ll•<W> .. Whoh>•• b«n .....,.,.., by dtb ""bll< 


~.1 ..... 11l!t!r.mtly w;oud for APA io..td,_ lhl• wnmg dm1• ~Ulc 


HQlfman ftep.Jrt41 my rq:t01at 11.1n. and IP:U.of m)' u.ntvenlt'f Hr rba lt'!W'r 


I ~'" 't'q~g thOt lh~AJIA Omni otl>lriecs~liMC and tht!-APA Cowlclt «1.I 


R'l)f.-v,.oddr=aod ttmeey lhls lnlu'!'br poblldy .ul&nuw!..li<lna 


th:at I Md no 10lc lo tbr to-nU""'• tanure prov.us~ 


m Antonio ~ta. PLD.. 


loseph D~ fib~. J~h.O. 
ProfNJ(Jrr ... ~ 


p.._ ..... ~ .. 
lhlsodW...: 
JSSO S:\Y. U<>m!A't'I'. 8J007 
PortJ>nO, OR 9TUI 


P.ui l'r-kndicu P.sjl<hOh.'IJCAI ... -


f"'°ph ). c.i, ... l'!U> 
Clair, Amman Ps)'dwlofµai ~ Cou'1dJ laolcrndp 
Tc.i;m 
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~~11.~.l'IC 


.U!l>l.W • .....,~r<fJWI 
~,Qnllj•~\:to»J I 


~ n. t.\~ 


7 


0.1 e..Vlto.iu,.1-"~ . , ,.... _O.Jl~ll..J01.L4nltl ..... .,...,,... .. " .. "'""''~ 1.~l•.f.U" 
'-"'lli'·uontlltf')O.. 


NAa,lll""I0$'1h~Q,lff.,.....\ •l w/'Wlt<O'lill Jllfo "'W111'f•""i.ofltJ~WOl•*-•U>~ltl l e.l'tU<i11 -......... _"""1.Mo"""""~ .. -1"'-4"1• •..,ail•tMlot,.._,.~¥»<!•·•--- .. 
a1,..~111t0.U:l\clt1t1~«» "l•°'¥'~""'~1a...,,,~ ,..._ • .....,.,_1r~ ~·w
._ __ .,,,,.._,_~-=--"-"'-.,.:"'-t+f~Cf11MCMl"C«'09»"ao1°",i."'«1 ._ 
fiiN:"Ol'l!>or"~)d~'-W.....lli.M.U.tU1.w+"'111t.6•~., ... ~llMl~•J1 iu-oU.toltk. 
ll:f-M 


~ ........ "'~~ .... 
...... ..__. ... ,.,.,~~.,, -


Ncc:(,lless h.I S3). I w:\S: ,·c1y pica..~ \v11.h HtibbanJ•;; k t· 
ter 1u \\'Cll as tbc int0lic:iti~~ m ,\ PA P1-e,:id<:n1 J~sic.1 
lkodc~on Dw:1.1el's re·f,1y to me. I bclii;:vc these th!\~ fotte.iil 
.sflould begin lht' p~ ot" n:P'.ur. 1md I h!tvc Jiule rtou~ 
thar the rcp 111mi\lrt~ oflhOsc Of \t11:·t.·ho tJ.-erc mai-1gncd in the 
'"'1offin.an rqx:.11 will be ~ION(L 


My 1asl contact with 1jle Ch'\ corui{.!Cd o'f a lettet (tom 


Kirk Hubb11nt n;;:king if I b(lhe-.•00 .i;l~p dcptiv:ati¢•l' ceos1J. 
t\lt.cd fonnrt. l had co.,·crcd tllC litcrat11t~ (IO 1his topit In an 
111tuual lccwro Lu mcdiC'll ,;tuJcnL"" and fcltqU31iftcd to t)fkr 


rm oplmon Hubbt(rd'!! ll\l~tOn consistc.d o( 11 rubp.art:s, 
eiicb OO'IJ1n,g wil11 on issue rcliltcd to ~le-cp defJn,~ation. 


Ati.cr i :i.nswer<!d th~ lte:tn11 in thl.l qaest1oun31rc. I rch my 
tJPiolon -wwld be in11uffi1:lt::nt w 11.•hal I i;cnscd ~·ere hi1> 
1_1te:ds. Aocordingly. l S<."Jl l 1.he quc.">l.ionnll.fre to (i\·c promt· 
ncnt l~Y.~ho10gls11 Wll<> l kt1\:w h~d <l<mc rt.St:._r<:lt on ll~ 
tubj.:ct. ot 1wi 'Publi.$h.._'<I tn i.rt nteJS 1·ctt.v:u1t to 1he query. I 
rcccwed 1hc1r rcvties wlthln n week :md rcrumod nll li 't'c 
pfus 1uine IO Hubbard. From the researth r llnd remi on lbc 
Ju~!('Cl, l wa!l no• !illtpn~ lba1 aU six o f us ngrc<d lfmt.. 
ttWtough ilnnoying o:- uncomforGtblc-. slt'Cp deprivation wa..~ 
n<'1! 1ont1re li<)w~~·e!'. 1. do bclli.."l'c 1.h:.11 ~lo;p OOpr•'-'at"!etn 
C<>uld be ;.l fon'I\ of umur.! whi:n. combined w1m rn.uhiplie 
rl{l\er t<:c.hniciu...-S capt\ble of breaki11t:. rcsl.1ran¢C. 
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8 


I will c:nc1 b-y ~haring my bclief dmt. in time:, tfi<: dnns;a,ge 
OlC-i'soc: of"w1rure" hos wrought on u r11,1mberof Nniedcan 
p11ychalogim and lhe APA wm bll.VC been enrrec.n:d Herd 
mcn1.1hty un tan ~'·..:-n lor.,c.t iteak h3S oc~utrcid bc:(ore IJ) our 
country~ As l1ll example of why I am optiun~1c, I note thtt.i 
1bc -padlli;t. of rime has r~rcd the r<"pllllltlons 9f man)' 
[udj,·id\Qb who wctc &~ly nccuscd dwing the 195()~ by 


SenbtorMeO.vt.hy. 1 firudy believ~ ll1o:itrc~torullon u l~wi11 


hii.ppen Co1 t.hl)(;(; of us who bllvo bocn 11nfuirl)' pouroyed-in 
IM mcdb and in Ok FfolTman l'i..'J'OM.. 


Funding 


l1lo>'. :iuth\lrfll1 n.-ccwcd no rmu.nt-111.1 "'--'11J"U1 for the ~'3Jdl, 
11uU!or~h1p. i1mlltlt' poblk1111on nfthii article. 
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EXHIBIT C-25


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DA YID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF RUSSELL NE\VMAN IN SUPPORT OF PLAINTIFFS' 
MEMO RANDOM IN OPPOSJTTON TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of California ) 
) ss: 


County of San Diego ) 


l. L Russell Newman, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. l was first contacted on February 26, 2015 by email by Dr. Nadine Kaslow, of the 
American Psychological Association (APA), and then by Mr. David Hoffman, of the law 
firm Sidley Austin LLP on April 15, 2015, and asked to provide information in an 
ongoing independent review being conducted oo behalf of the APA regarding the post-
9/1 l involvement of psychologists in detainee interrogations, the APA Ethics Code, and 
related APA ethics pronouncements including the Presidential Task Force (Task Force) 
for Psychological Ethics in National Security (PENS) Task Force. I was interviewed in 
person by Mr. Hoffman in my office in San Diego. California on April 29, 2015 and then 
again by telephone on June IS, 2015. 


3. Based on communications from Mr. Hoffman in advance of being interviewed, I was 
led to expect that the review process being under taken would be an objective review and 
that Mr. Hoffman was serving as an independent, neutral and objective third party in 
conducting the review. I was never advised that the review could be adverse to my 
interests, nor was I ever advised that the scope of the review had been extended beyond 
what Dr. Kaslow's and Mr. Hoffman's communications had described. 
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4. Among allegations made in the Report, despite contradictory information in Mr. 
Hoffman's possession at the time, was the allegation "that records were destroyed in 
attempt to conceal the collaboration" between Col Banks and Dr. Behnke to secretly 
further the miliuuy's agenda (Report, p 396) To suppon this allegation, the Repon 
claims that Dr. Behnke purposely deleted emails from Col Banks that were labeled as 
"eyes only" or that Col Banlcs asked be deleted. In fact, all of the alleged deleted emails 
were contained m the image of Or Behnke's hard drive created by the forensic 
investigation finn Mr. Hoffman hired, something readily confirmed when Plaintiffs' 
forensic expert reviewed the image produced by Sidley during discovery and found that 
no emails hod been deleted. 


5. A number of key statements or allegations in the Report pertaining to me or related to 
questions that I was asked during my interview were inaccurate, mischaracterizations, or 
distortions. First, The Repon (p 26) states that J ''told [the interviewer] that when he 
spoke up at the task force meeting. he was doing so with the clear purpose of trying to 
strongly mnuence the outcome This is not accurate. Mr Hoffman asked me if Or 
Arrigo might be mtimidated by ITT) comments given my pos1uon at APA, I replied that I 
would not know that but when 1 spoke m my professional capacity, I always tried to 
speak with influence. To rest that as "with clear purpose of trying to strongly inllucnce 
the outcome" of the task force is a mischaracterization of what J said. 


6 Second the Report describes a conversation that APA staff Geoff Mumford and I 
presumably had, as recounted by Dr Mumford concerning Dr Banks' suggestion to have 
someone with security clearance on the PENS task force It states that the language · most 
likely suggests that Banks may have wanted task force members who could confer with 
military psychologists in the field dunng the task force to ensure that the task. force was 
not doing something that was inconsistent with their needs or preferences" (p 226) 
When Mr. Hoffman asked me dunng my interview about the security clearance 
suggestion, l told him I believed the suggestion was intended to assure that there was 
someone on the task force who could process the task force s deliberallons in light of 
relevant mfonnanon that othen. on the task force would not be privy to My 
understanding of the suggestion was omitted from the Report 


7 Third, the Report (p. 227) states 


The difference between the version brought to the December 2004 Goard 
meeting and the official version submitted at the Febniary 2005 Board 
meeting was that --coercive techniques" was replaced with the innocuous 
term "various investigative techniques" in a manner that (as Gilfoyle's prior 
email foreshado\\ed) avoided the difficult question regarding what ethical 
position to take if "coercive techniques were found to be effective "1113 


Newman told Sidley that he did not recall the conversations then about 
removing the word Mcoercive," but he commented that ne11her Banks nor his 
wife Dunivin would have liked it since it suggested from the outset that 
mterrogations per se were problematic. 
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While it is true that I told Mr. Hoffman that Ors Dunivin and Banks, as well as other:., 
would object to labeling al l interrogations as coercive, I indicated that it would be 
inaccurate and prejudicial to do so as some interrogations may be coercive and others not 
An objective study of interrogation techniques would not simply label all intcrrogationb 
as coercive. 


8 The Report (p 256) states that 1 "spoke forcefully about the importance of achieving 
APA's PR goals in a manner that was inconsistent with the efforts by some of the non
DoD psychologists to push for stricter, more specific ethical guidelin~" When I was 
asked about this in my interview. I told Mr. Hoffman that the intended purpose of my 
comments to the task force about public statements w11s to reinforce that whatever 
positions the r.ask force ultimately adopted, their report needed to be written in a clear and 
understandable fashion so lhat both the APA membership and the general public would 
clearly understand what those positions were. This information was omitted from the 
Report 


9 The Report spends considerable time focused on iis conclusion that my participation 
on the task force along with my marriage to Dr. Ounivin created an undisclosed conflict 
of 1nterest (See pp I I, 13-14, 211-220 253-258, 26J) When 1 was asked in my 
interview about a contlict of interest, I told Mr. Hoffman that I thought some interests 
were aligned and some ere not Those not aligned had the potential to materialize into a 
conflict if they were to arise For example, if the task force were to consider whether 
individual psychologists pa1ticipating in interrogation support were considered to be 
behaving ethically or not, that would be a conflict. However, that was not the task force·s 
charge and it never raised that issue. Rather, the task force was working to determine 
whether the existing ethics code covered this type of activity: any determinalion of 
\"helher an individual psychologist was violating the code was solely the junsdiction of 
the Ethics Comminee I also believed that any conflicts occurring in the task force 
meeting were mitibratcd by the fact that I was a an observer and not a member of the task 
force, had no vote on the task force, and never participated m any of the PENS hstscrv 
deliberations leading up to the meeting or following it In addition, my limited 
comments1 in the meeting. consistent with my role as n resource person for the task force 
and not as a subject matter expert, focused primarily on reminding the task force 
members that whatever they ultimately determined, the repon needed to be clear and 
understandable, particularly given how misunderstood and contentious the issue of 
psychologists' participation in interrogations had been. AHhough some of this context is 
included in the Report, it appears to be given little weight in the Report's broad brush 


1 A true and correct copy of Jean Maria Arrigo's ~ otes of the APA PE.'1S Task Force 
Meeung, which the Report specifically references (pp. 259, 264) and claims kprovide[s] 
the most c-0mplete picture of what occurred during the meetings." can be found at 
http//www.ethicalpsychology.org/materials/Arrigo-PENS-Meeting-Notes-Archived
July-2006.pdf. The notes 1ndicate that l spoke only 22 times over the course of a three 
day meeting. 


3 
JA1715







conclusion about the existence of a conflict without considering that conflicts of interest 
occur on an issue by issue bsis 


10. The Report further incorrectly states that my marital relationship with Dr. Dunivin 
was not disclosed. Ia fact, among other disclosures to Board members the CEO, Norman 
Anderson, and the APA General Counsel, Nathalie Gilfoyle, the relationship had actually 
been reported on in The Monitor, the Association's major monthly news publication. A 
true and correct copy of the article can be found at https://tinyurl.com/u2r77zr. 


I L Jn yet another mischaracterization, the Report (p 329) states: 


Whether Newman's " interests" were his alone, or in concert with bis wife, is 
of course unclear. But Newman would have a clear interest in arguing for the 
presence ofBSCTs and the unique contributions they make since Dunivin was 
a BSCT psychologist. In addition, the substance of Newman's comments 
underscore the inherent conflict, as discuss previously, of the role of a BSCT 
1>sychologisl on one hand serving as a "safety officer," but on the other hand 
playing a key role in the "effectiveness" of an interrogation. Here and during 
the PENS meetings, Newman did not hone in on this conflict since be wanted 
to maximize the role that BSCT psychologists could play- both because of 
his wife and because of his general outlook at growing the profession of 
psychology. 


When asked in my interview about a psychologist providing both roles, I told Mr 
Hoffman that I did not believe a conflict existed between the role as safety officer and 
helping interrogators maintain a non-abusive, humane, rapport-based relationship with 
detainees to maximize the effectiveness of the interrogation procedures as was supported 
by the research on interrogations. However, he never asked why I did not "hone" in on 
this during the PENS meeting. Had I been asked, J would have told him that it was not 
my role at the meting to be addressing issues intended for the subject matter experts on 
the task force. 


12 Lastly, the Report omits information I provided in my interview regarding the role of 
the APA Ethics Office and Ethics Officer. Mr. Hoffman questioned me about the role of 
the Ethics Office in a way that suggested the Director of Ethics, Dr. Behnke, was 
personally responsible for the Office's redirection away from adjudica1ion of complaints 
against to education of the membership, seeming to suggest that Dr. Behnke favored 
protecting members rather than the public. l told him that, in fact, that refocus of the 
office occurred prior to Dr. Behnke's hiring, was determined by the Board of Directors, 
and the approach in hiring the ne.xt Director (which turned out to be Dr. Behnke) 
intentionally searched for an individual whose background and strength was ethics 
education. Mr. Hoffman seemed to push back and with some skepticism asked who 
would be left to protect the public if that were the case. When J told him the primary 
function of state licensing boards is public protection, he replied, "fair enough." My 
comments on this matter were not included in the Report nor was His apparent agreement 
that public proteetion is he function of licensing boards. 
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13 Mr HofTman's overall approach during my interview caused me to feel at times that 
I was more being cross-examined than l was being interviewed for my personal 
knowledge that could help an investigation attempting to learn what actually happened. 
As such, I was particularly struck with a published letter from the fom1er Commissioner 
of I Juman Resources for the City of Chicago with respect to Mr. Hoffman's investigation 
of him when Mr Hoffman was Inspector General in which Mr. Tris1en said, " I find it 
unfortunate !hat you have allowed your zeal co cloud your Judgment and ignore the 
facts." A true and correct copy of that letter published by the Chicago Tribune can be 
found at https //tinyurl.com/sd5wgz6. (The Illinois Bar subsequently investigated the 
charges against Mr. Tristeo and found them to be without merit.) In fact. a1 times during 
the interview, my experience was of facing a zealous prosecutor attempting to secure 
answers to aid his case Consistent with my experience, Mr. Hoffman has been reported 
by the Chicago Tribune to say in another of his investigations, "Where there's smoke, 
there's usually fire."2 This statement, along with my experience of the interview, when 
combined with Mr. Tristen's report to Plaintiffs' attorney that Mr. Hoffmann told him, "T 
use the media to fan the flames." lead me to believe that Mr. Hoffman was pursuing a 
predetermined outcome in his investigation on behalf of APA 


I declare under penalty of perjury that the foregoing is true and correct. 


~A--
Russell Newman 


Sworn and subscribed to before a notary public in the California, this ft day of 
November 2019 


1 A true and correct copy of the newspaper account can be found at 
hl1ps //tinyurl .com/y2c8b 7zy. 
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EXHBIT C-26


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BET TNKE. et. al . . 


Plaintiffs. Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DA vro HOFFMAN. el. al .. 


Defendants 


AFFIDA VJT OF ROBERT .J. RESNICK IN SUPPORT OF PLAINTIFFS' 
MEMORAN'OUM fN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DfSMISS UNDER D.C. ANTl-SLAPP ACT 


State of Virginia 


County of Henrico 


) 
) ss: 
) 


1. r. Robert J. Resnick. having been first duly cautioned and sworn. state llie fotlo"ing based 
upon personal knowledge: 


2. I have recently completed my service as a Council of Representatives (hereinafter ucouncil .. ) 
member or the American Psychological AsSociation (hereinafter "APA"), representing Lhc 
Psychologists in Independent Practice/APA Division -l2. I am a fonner president of the APA. l 
have closely followed the events related to the I ndcpendent Review conducted b) Mr. David 
Hoffman of the law firm Sidley Austin LLP on behalf of the APA regarding the post-9/J l 
involvement of psychologists in detainee interrogations, lhe APA Ethics Code. and related APA 
ethics pronouncements including the Psychological Ethics in National Securicy (hereinaJler 
'·PENS") Task force. 


3. At the February 2016 Council meeting r attended. the APA Board of Directors announced that 
it had rehired Mr. Hoffman to review lhe Report of the Independent Review (hereinafter 
"Report") in light of certain Department of Defense (hereinafter '-DoD'') policies provided to 
him by some individuals named in the RepOlt and which bad not previously been referenced or 
analyzed in the Report. Concerns were expressed to I.be Board by many Council members that 
rehiring Mr. Boffin.an to review his own work for errors and omissions W3/l, a1 the least. a 
potential conflict of interest and not an appropriate action. Despite these expressed concerns and 
the advice to not rehire Mr. Hoffman. the Board rehired him and his law firm to evaluate the 
impact of the omitted DoD policies on lhe Repon·s original analysis and conclusions. A 
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supplemental reporl was due on June 8. 2016. As of today. no supplemental report has been 
lorlhcomjng. 


~ . On August 13. 2016, at lhe request of some former APA Presidents. a meeling was convened 
wilh several former presidents and a subsel of the AP A Board. along with several slaIT members. 
to discuss concerns related to the lndependent Review and the Board's handling of the resulting 
Report. land some other Fonner presidents in attendance al the meeting voiced concern about the 
way the Board appeared to .. rush to judgment," leaving some 1\PA members. APA staff and 
former presidents with no recourse to the allegali(1ns made in the Report. while APA proffered 
apologies based on 1he Report's alleged wrong doing. Concern was also expressed that those 
targeted in the Report were asked to cooperate in Lhc investigation bu1 discouraged from 
obtaining counsel in advance. 


:5. Additionally during that meeting, some Board members admHted that their actions were 
impulsive and not thought through and acknowledged that lhe Report co11tained many 
inaccuracies. Attached hercco as Exhibit l is a 1ruc and correct copy of the notes of that meeting 
(with typos from the original corrected), submitted by me to the APA Division 42 Board or 
Directors several days after the meeting. These notes are an accurate account of the meeting to 
the best or my knowledge and belief (with the one exception that Norman Abeles was not in 
attendance thougb inad"ercently listed as being there). 


6. In advance or the August 2 & 4, 2017 AP A Couucil of Representatives meeting for which I 
was scheduled to continue representing the Psychologists in Independent Practice/APA Division 
42. I received an email from the APA General Counsel indicating that l should be excluded from 
ce11ain portions of the meeting due to my baving submitted an affidavit on behalf or the Plaintiffs 
in their Ohio litigation. I responded that I saw no reason to and would not recuse myseU- for 
having preciously attested to publical ly ava ilable information of which I had personal knowledge 
(see Exhibit 1 referred to above). Attached hereto as Exhibit 2 is a true and corre<:t copy of my 
email exchange with the J\PA General Counsel. 


I declare under penalty of perjury that Lhc foregoing is true and correct 


Sworn and subscribed to before a notary public in the State of Virginia. thist:3.h day of 
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Exhibit 1 


Subject:[DIV42BD] Meeting With Former President and the Board of Directors 
Date:Thu, 18 Aug 2016 23:25:49 +0000 
From:Resnick, Robert <rresnick@RMC.EDU> 


Reply-To:Dlvision 42 {Independent Practice) Board of Directors <DIV42BD@USTS.APA.ORG> 
To:DIV42BD@LISTS.APA.ORG 


The following is accurate to the best of my knowledge and belief: 


On Saturday, 13 August 2016, at 9AM at the request of some former APA Presidents, a meeting 
was convened with several former presidents and a subset of the Board of Directors (BOD) 
along with some staffers. To the best of my recollection, the former presidents included Pat 
Deleon, James Bray, Norm Ables, Dorothy Cantor, Gerry Koocher, Ron Levant, Nadine Kaslow, 
myself, and perhaps, others. From the Board of Directors was Susan McDaniels, Barry Anton, 
Jennifer Kelly, Bonnie Markham, and perhaps, others. Several staffers were present but did not 
speak and, some appeared to be taking notes and, as far as I know, the meeting was not 
recorded. 


Ors. Deleon, Bray and Resnick and others voiced concern and were critical of the way the BOD 
handled the Hoffman Report and their "rush to judgment" that left some APA members, 
"executive" staff and former presidents hanging in the wind with no recourse while APA 
proffered apologies. 


From the Former Presidents: 


• Before releasing t he report the Board permitted Reisner and Sol dz (not an APA member at 
the time) private access to the Hoffman Report even though it was known that both had 
collaborated with Risen of the NYT in his attacks on APA and some of its members. 


•Reisner and Soldz continued to make inappropriate demands concerning former presidents 
Including expulsion, governance bans, redacting awards-none of which are permitted by APA 
by-laws. The BOD never made in clear that such demands were not permitted by association 
bylaws and rules. 


•Asking those targeted in the report to cooperate and discouraging them from obtaining 
counsel in advance. 


• Early access and opportunity to respond to the report of those members maligned was 
promised - but never came to fruition. 


• By remaining silent, the BOD gave tacit agreement to the conclusions of the Hoffman Report. 
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From the Board of Directors: 


•Several board members admitted that their actions were impulsive and not thought through 
and should have been more forthcoming about details. 


•Then President Kaslow said she had written and re-written a resignation letter from APA 
several times (though it was never tendered). 


• The Board acknowledge.d that the report contains many inaccuracies. 


•They seemed to acknowledge there was no evidence that APA officers colluded with the 
government. 


•There was acknowledgement that while former presidents were repeatedly and erroneously 
accused of supporting or suborning torture and seeking to weaken the ethics code, the BOD 
never attempted to correct those impressions and remained silent. 


•Those who were named in the report have had no meaningful opportunity to correct or 
respond to those allegations. 


It was my clear Impression that the BOD greatest concern was about fall out and possible 
litigation and that precipitated a duck-and-cover mentality. Further, it appears that the BOD has 
dug itself into a deep hole with frequent mea culpa. The last bullet point from the former 
presidents, I believe, contributed to 42's concerns about transparency. 


Click on this link to unsubscaoe from this list PNSUBSCRIBE 


An email will automatically open with "Unsubscribe" in the subject area. Just Send the message, 
as is, 10 unsubscribe from this list. 
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Exhibit2 


Robert Resnick rresnick@rmc.edu 
Thursday, July 27, 2017 at 3:35 PM 
"Ottaviano, Deanne" <DOttaviano@apa.org> 
Antonio Puente <antonioenriquepuente@gmail.com>, 
"jessica.daniel@childres.havard.edu" <jessica.daniel@childres.havard.edu>, "McDaniel, 
Susan (Psychiatry)" <SusanH2_McDaniel@URMC.ROCHESTER.EDU>, 
"jfkphd@aol.com.edu" <jfkphd@aol.com.edu>, Jean Carter <jcarterphd@GMAIL.COM>, 
"eavans@apa.org" <eavans@apa.org>, "ian.gutierrez.apags@gmial.com'' 
<ian.gutierrez.apags@gmial.com>, "hcoons@comcast.net" <hcoons@comcast.net>, 
Stewart Cooper <Stewart.cooper@valpo.edu>, "rmcgraw@wcc.net" 
<rmcgraw@wcc.net>, "pls@virginia.edu" <Pls@virginiaedu>, "slshullman@aol.com" 
<Slshullman@aol.com>, "trankc@berkeley.edu" <frankc@berkeley.edU>, 
"drjcoyne@aol.com" <drjcoyne@aol.com>, "aevans@apa.org" <aevans@apa.org>, 
Council Representatives List <COR@LISTS.APA.ORG> 
Subject: REPLY TO: Recusal from Executive Session at Council 


Dear Deanne, 


I am In receipt of your email of 25 July and frankly surprised by the statement: 


"(W)e believe that it would be appropriate for you to be recused from the Executive 
Session discussion of the matters in James, et al v. Hoffman, et al. because of your 
support of that litigation matter, including by submitting an affidavit (emphasis 
added) in support of 1he plaintiffs' motion to dismiss.• 


Thal you rushed to judgement without any discussion with me is egregious. Who is the 
"we" that made this determination- staff, CEO, some of the Board, all of the Board, part 
or lhe whole of the CLT, or other permutation? Clearly, you are not asking every 
member of Council who "support(s)" the "litigation matter" to recuse themselves. As to 
the affidavit cited, nothing in it or the attached exhibit were privileged or confidential. I 
attested to publicly available information. Indeed, the exhibit was a copy of the email 
sent to the Division 42 Board of Directors of my recollections of Denver Convention 
meeting. As you know, that was a meeting of a subset of former presidents, members 
of the Board of APA, and staff held on 18 August 2016. And, I did not know, as you 
suggested, that oral arguments were schedule for August 25m. 


Lastly, as you should know, I have been active in APA governance for over three 
decades with 20 plus years on the Council including the Board of Directors (Board 
member-at-large) and President in 1995-6. Further, I am a former Trustee of the 
American Psychological Foundation and the APA Insurance Trust. I know and 
understand my fiduciary responsibilities to APA and am quite clear about the meaning of 
"Executive Session". Your "belief" that I should recuse myself, promulgates a view that I 
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would not or could not honor attorney-client privilege or keep confidential matters 
confidential. I am deeply offended. 


I am not recusing myself. And, keeping with the APA goal of more transparency, I am 
copying both our emails to the CEO, APA Board, CLT, and the Council of 
Representatives. Requests for copies of the affidavit and exhibit are available upon 
request: rresnick@rmc.edu. 


Bob 


Robert J. Resnick, Ph.D., ABPP 
Council Representative Div. 42 Independent Practice 
Former President, American Psychological Association 
Emeritus Professor of Psychology 
Randolph-Macon College 
Professor of Psychiatry & Pediatrics, VCU Health Center( rel) 
Licensed & Board Certified Clinical Psychologist(ret) 


From: "Ottaviano, Deanne" <DOttaviano@apa.org> 
Date: Monday, July 24, 2017 at 7:06 PM 
To: Robert Resnick <rresnick@rmc.edu> 
Subject: Recusal from Executive Session at Council 


I wanted to let you know that we believe that it would be appropriate for you to be 
recused from the Executive Session discussion of the matters in James, et al v. 
Hoffman, et al. because of your support of that litigation matter, including by submitting 
an affidavit in support of the plaintiffs' motion to dismiss. (As you probably know, 
however, oral argument on the pending motions to dismiss has been scheduled for 
August 25, so there will not be much progress to report to Council.) The Executive 
Session ls currently scheduled for111e morning of the first day of Council. 


At the conclusion of the discussion about the James case, I do intend to discuss with 
Council members during Executive Session some antitrust guidelines for members to 
consider in connection with the discussion of the masters issue. The masters 
discussion itself is currently scheduled to occur during the afternoon of the first day. 


It would be helpful ii you could be available to participate in the masters discussion part 
of the Executive Session. I was planning on having Ann Springer and Jesse Raben find 
those who have been excused from the James discussion to bring them back for the 
masters disousslon. (There will be a few members who are out for the James 
discussion.) 


Let me know if this is acceptable to you, or if you want to discuss. 
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Deanne 


Oeune M. Ottavlano I Gener>! Couu>~I 
o mre of Genl!r.11 Conruel J 20Z-33fJ·h07H I ~no@apa,org 
American Psycholagl<;al A«ndatlun 
750 l•StreelN& 
W:;..,hlngton. DC 20002 
www.;1p111a 
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EXHIBIT C-27


SUPERIOR COURT OF THE DISTRJCT OF COLUMBIA 
C ivil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. fodgc: Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. 11/., 


Defendants 


AFFIDAVIT OF MORGA!~ SAMMONS lN SUPPORT OF J>LAlNTTFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT 


District of Columbia ) ss: 


I. l, Morgru1 Sammons, having been first duly cautioned and l>wom. state the following based 
upon persona] knowledge: 


2. l am currently lbe Executive Officer of !lie National Register of Heal lb Service Pi;ycbologjsls. 
a credentialing organization for psychologists. T am a retired Cap Lain From the U.S. ~avy, having 
served as Director, Clinical Support, of the \J.S. N<ivy Bureau of Medicine and Surgery from 2004-
2006 and as the Sp.x:ial Assistant to the US Navy Surgeon General for Mental Health and 
Traumatic Brain Injury in 2007. In 2006 and 2007. I was deployed in support of First Marine 
Logistics Grm1p. Surgical Company. Camp Fallujah, Lraq. From 2002 through 2007 .1 serveJ on 
the American Psychological Associatio11 (here[nafter ··APA.') Council of Representatives for 
Division 55, the American Society fur the Advancement of Pharrnacolherapy. 


3. I was first contacted in late May or June, 2015 by a representative of Sidley Austin LLP and 
asked to provide information in rm ongoing ind1:pen<lent review being conducted on behalf of the 
A.PA regarding the post-9/11 involvemen.t of psychologists in detainee inteirogations, the APA 
Ethics Code, and relaEed APA ethic~ pronow1cenients including the Psychologtcal Ethics in 
National Security (hereinafter "PENS") Task Force. This request was subsequent to a February 
2015 conversation I had with Dr. l\adincKaslow. who I kncwto be Chair of the Special Committee 
overseeing tlle independent review. 1 wru; interviewed by Yasir Lall.ti (along with a female 
colleague whose name l do not revall) on June 23, JO 15. for approximaLely 90 minutes. 
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4. ln the course of my con versaliou witb Dr. Kaslow, wbich occurred -w bile we both were attending 
the anaual conference or the AssociaLion of Psychologists in Academic Hcallh Centers, held on 
February 5-7, 20 15. in Atlanta. Georgia, L asked what she believed to be the implications of the 
independent review being conducted by i\l'A. Dr. Ka.slow replied, ·'Heads are going lo rou:· an 
answer that surp1isod me given my understanding that the investigation had only recen tly been 
initiated and not yet C{)rnpletcd. 1 understood "He-ads are going to roll" to mean the oU1.come was 
a foregone conclusion wiU1 AP A staff likely to lose their jobs, which is precisely what happened. 


5. The questions asked of me drn'ing my interview, combined wilh Dr. Kaslow·s earlier response 
to my question aboul Lhc im plications of the independent review. led me to believe thnt the 
i.nvestigation had a predetermined outcome. This wos con finned for me w hen Tread the Repo1t of 
the fndcpendcnt Review (hereinafter "Report'') \vhich appeared 10 present a prccom:eived 
narrative, omitting information f had provlded the interviewers and that contradic ted the Report's 
narralivc. 


6. The Report's characterization of how N>A staff, most notably Stephen Behnke, were involved 
in A PA policy development is n ot only incorrect but ignores the info11Jlation l pr~>vided concerning 
the role of staff working withAPA governance groups an<l members. For example. the Report (pp. 
4L9-422) indicates that Dr. Behnke "manipulated the governance process'· and worked to have 
govcmaoce members do bis bidding. ln contrast, I staled repcaredl y in my interview that the 
appropriate ro le of AP A staff is to 11ssis1 goverruu1ce members in devdoping Association policy. 
Thls assistance is an ongoing. iterative process that involve::; staff and governance working together 
LO draft proposed policies that are accurate and tllat serve Lhe bes I interests of the Association. The 
assistance takes a v.:uiety of lonns, including, as I explained co the interviewers. strncturing 
Coum.:il cliscusslons. providing draJt.. of documen1s. and <lrafting "talking point;,,. for govemmtce 
members· public speaking appearances. Further. gorl!rn.a11ce mt!mhers. not Af'A vtt([J. set 
Associutio11 policy. They do so with APA staff assistance and support. In facl with regard to those 
policies that are discussed ln the Report with which I was personally invoivod, I loltl Lhe 
interviewer thaL APA staff. including Dr. Behnke. behaved approprimely. professionally and in a 
manner completely in keeping witb that of an APA staff interacting with lh..: mcmbersl1ip of the 
Association. This information was not included ln the Repo.rt. 


7. The Report depicts D.r. Behnke as behaving in a self-s~rving manner that was counter to the 
Association· s best i n1eresl$. Dy e.onttast. I told the interviewer lhat I believed Dr. Behnke wns 
working to find und present appropriate infomwtion to governance groups m au effort to counter 
highly inaccurat<' statements thaL put APA in a negatiw light. <tnd to protect the \s~ocialion's 
reputation. During my time un Council. ther.: was an enormous aIDl'unt of m1sinfonnation 
c1roulatmg about the role of psychologists m milit;;iry mlcn-ogation and about military psychology 
in general, as well as ill-infonned attacks against the APA. 1 told the Sidley interviewers that Dr 
Behnke 's effort to counter this misinformation i.s exactly hO\~ I woukl want an l\PA stuff member 
to act This perspective was not included in the Report. 


l declare under penalty of petjury that the fo regoing is trne and conc::ct. 
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Sworn and subscribed to before a notary public ia the District of Columbia this JI_ day of 


O<tobcr2019. · ~ £k) 
~M , ~ 
Norary Pu 1c 
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EXHIBIT C-28


SUPEIUOR COURT OF TRE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al. , 


Plaintiffs, Case 1017 CA 005989 B 


VS. Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


DefendanJS 


AFFIDA YIT OJ• SCOTT SHUMATE lN SUPPORT OF PLALNTIF.FS' 
MEMORANDUM IN OPPOSITCON TO DEFENDANTS' SPECJAL MOTION TO 


DISMISS UNDER D.C. ANTl-SLAPP ACr 


State of Virginia 


County of Fairfax 


) 
) ss: 
) 


1. I, Scott Shumate, baving been first duly cautioned and sworn, state tbc foUowing 
based upon personal knowledge: 


2. r am a psychologist with over 30 years of experience in national security and the 
founder and CEO of Valutare, LLC, a company that specializes in psychological 
assessments, intelligence community support und cultural intelligence training. 


3. 1 was first contacted by David Hoffman of the law firm Sidley Austin LLP in early 
2015 in order to sched\1le an interview as a part of the ongoing Lndependeot Review 
being conducted on behalf of the American Psychological Association (hereinafter 
"APA") regarding tb.e post-9/ l I involvemeot of psychologists in deta.inee interrogations, 
the AP A Ethics Code, and related. AP A policies including the Psychological Ethics in 
National Security (hereinafter "PENS") Task Force. [ served as a member of that task 
force in 2005. Mr. Hoffinan interviewed me on June 24, 2015, for approximately three to 
three and a half hours, and ·the interview was videotaped. 


4. Upon reading the l-:loffman Report (hereinafter "Report''), J was surprised to find the 
Report miscbaracterizcd me as baving "retained an attorney to negotiate meeting with us, 
and only made himself available for a grudging interview toward the very end of our 
investigation after numerous attempts at contacting him." (HR p. 8) This statement places 
me in ao m1cooperative ligbt that is unwarranted. While scheduling the interview did take 
considerable time, I did not· refuse to speak with Mr. l:Ioffilian and believe 1 was Fully 
cooperative .. In fact, when 1 arrived for lhe meeting with Mr. Hoffman at the agreed 
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upon time, it was Mr. Hoffman who was not available in a tj.mely fashion. I did request 
that I be provided with the interview questions ahead of time so that 1 could review them 
and adequately prepare. As l recall, Mr. Hoffman did not provide me with any of the 
questions in advance of the interview. I did retain an attorney to advise me in my 
preparation for the interview which I viewed as entirely apptopriate. It was surprising to 
me that the Report gives the impression that my decision to retain an attorney wa~ 
problematic. 


5. Before the interview, 1 requested and received an agreement from Mr. Hoffman that I 
would not be questiorwd about my prior work at the Central lntelligence Agency 
(hereinafter "ClA") given that I signed a statement when leaving the CIA that l would not 
disclose any of my work activities going forward. Despite the agreemem, Mr. Hoffman 
persisted in asking me about my prior work at the ClA, and r needed to remind him a 
number of times of our agreen1ent. Also, despite no actual discussion in the interview of 
my CIA activities, Mr. Hoffman asserts in the Report, "Shumate was present for the 
interrogation of Abu Zubaydah at a CLA black site in Thailand," (p. 184, fu 769) ci ting as 
his source a July 2007 Va11io1 Fair article. Had Mr. Hoffinan asked about this article, 
which lie clid not,] wou1Cl have clarified for him that l never spoke to this (or a11y other) 
reporter regarding my activities at the ClA. 


6. During the interview, Mr. Hoffman's questions indicated a preconceived narrative that 
Dr. Behnke had behaved inappropriately in bis job, particularly by exeiting undo 
influence on the PENS Task Force process aod outcome. I told Mr. Hoffinan that I did 
oot believe this to be che case. Dr. Behnke effectively supponed the task force members' 
report writing by faithfully recording points we made, both prior to the task force meeting 
on the PENS listserv and during the meeting itself, and !hen integrating those points into 
consecutive drafts of the report that we reviewed for revision and approval. My 
description of Dr. Behnke's work with the task force was not included in the Report. 
Rather, the Report inaccurately concludes, "So after one day of task force deliberations, 
Behnke drafted a document that would largely become the final PENS report's twelve 
statements." (HR p. 286) This gives the false impression that Dr. Behnke was authoring 
the PENS Task Force report, which he did not. 


7. Also during the interview, Mr. Hoffman suggested that I had a hidden or covert 
agenda by sending emails to Dr. Behnke that praised him for bis work, implying that I 
was engaged witb Dr. Behnke .in collusive activity. (sec HR p. 36) I told Mr. Hoffman 
that there was no cove1t agenda behind my communications to Dr. Behnke who 1 
genuinely believed did a good job. This infonnation was not included in the Repo1i. 


8. The Report inaccurately describes other AP A staff actions, and these description.~ 
appear to be part of the preconceived nam1tive that staff acted improperly. On page 268, 
the Report states, "It appears that Moorehead-Slaughter' s predominant role was that of 
facilitator (and Behnke's agent as previously cliscussed), though even that role was 
appropriated by others in the room like Newman." It is not my recollection that Dr. 
Newman "appropriated'' Dr. Moorehead-Slaughter's role. Dr. Newman did make some 
comments during the course of the meeting, but he did not take over the role of the chair 
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or facilitator. 


9. Tbe Report characterizes che "non-DOD" task force rn.embers' reactions to the task 
forae's final rcpott in a manner that is af odds with my recollection and witb their own 
statements about our final product. The Report indicates that these task force members: 


... came to regret going along with the report at tbe elld of rhe meeting. 
They insist tha1 their failure to issue a final and overall dissent should 
not be taken as approval...(and) cited a feeling of intense group pressure 
from the much larger group of DoD task force members and Al'A 
leaders (all men, they point out) to go along at the end. in order tO enable 
A.PA to m<ike a c lear and positive public statement that AP A was 
"against torture." (HR p. 25) 


I 0. I was surprised to read this given that PENS listserv postings from these task force 
members, written days after the task force meeting coded and the report was completed, 
indicated the opposite. For example, Dr. Arrigo wrote, "Tbe depth, scope and wisdom of 
this [PENS] doclllTlent are indeed impressive." She also wrote, ''Thanks to all, especially 
the military psychologists, for an enriching and heartening experience of democratic 
process. I am grateful for the opportunity to participate in this process." Dr. Thomas 
wrote, "Beyond impress i vo, beyond complete. To my eye the report incorporates aU our 
last minute change$, suggestions, etc. It certainly has my ok." Dr. Wessells wrote, "Many 
thanks for sending this excellent revision." (A true and correct copy of the PENS Listserv 
communications can be found in the Hoffman Report binders published by the AP A 
online at http://www.apa.org/indepcndent-review/binder-5.pdf, pp. 108, 9 1, 89, 91 PDF 
pp. 560, 543, 541, 543 respectively.) 


l 1. The Report's description of my understanding of inrerrog<ltioos appears to be cherry
picked from available infonnation in order to portray me in a biased and misleading JigbL 
In focusing on the "ticking bomb scenario" and categorizing me as a "relativist" (HR p. 
202), the Report creates the impression that 1 believe it is permissible under certain 
circumstances Lo dispense with the rules that guide interrogations, something I definitely 
do not believe. The Report omits information I provided to Mr. Hoffman about my 
commitment to supporting research LO under.stand how best to obtain credible and reliable 
information and about what the research actua.lly shows- that coercion and abuse arc 
likely to get information but not infarmalion that is credible or reliable. The Report also 
omits my membership on the Government Expe11s Committee on Educing Information, a 
fact prominently displayed on the frrst page of the educing information study cited 
mu !tip le times by Mr. Hoffinan. This committee advised the study addressing, among 
other things, the lack of effectiveness of the use of coe~cion in interrogations. 


1 declare under penalty of perjury that the foregoing is true and correct 
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Scott Shumate 


Sworn and subscribed to before a notary public in the State of Virginia, lb.is Jf_day of 


October 20 19. ~-
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EXHIBIT C-29


SUPERIOR COURT OF THE DISTRICT OF C OLUMBIA 
Civil Division 


STEPHEN BEHNKE, er. al., 


P laintiffs, • Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFLDAVIT OF ROBE RT J. STERNBERG IN S UPPORT OF PLAl.NTlFFS' 
MEMORANDUM lN OPPOSlTlON TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTL-SLAPP ACT 


State of New York ) 
) ss: 


County of Tomkins ) 


I . 1. Robert J. Sternberg. having been first duly cautioned. and sworn. state the fo llowing based 
upon personal knowledge: 


2. I was first coatacted by email by Attorney David Hoffman on February 26, 20 I 5. I was 
previously contacted in December by the American Psycholog ical Association (APA) Pres ident, 
Nadine Kaslow, who indicated that Mr. Hoffman would be contacting me regarding information 
for a report. Mr. Hofti.nan, in his email, asked me to provide information in an ongoing 
independent review being conducted on behalf of the APA regarding the post-9/ I I involvement 
of psychologists in detainee interrogations, the AJ> A Ethics Code, and related AJ> A ethics 
pronow1cemcnts including the Psychological Ethics in National Security (PENS) Task Force. 


3. l replied to Mr. Hoffman on February 26, 2015, as follows: 


"Good afternoon. I have no relevant documents. 
I can recall absolutely no discussions on the topic in any board or committee meeting. I can't 
even remember a personal conversation about the topic. 
J cannot speak to what each division of APA has done, but io tenns of central APA involvement, 
I think Risen ought to come fo1ward with his evidence, as he made the accusati.on. 1 certainly 
would like to know what evidence he had for such an accusation. ff he has no evidence, he 
should retract the accusation publicly. 
Sincerely, Bob Sternberg" 
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4. L received the following reply from Mr. Hoffman on February 26, 2015: 


"Thank you for your prompt reply .Dr. Stemberg. 
Best regards, David Hoffman" 


S. I was subsequently interviewed by telephone on May 15, 2015. I do not know who conducted 
the interview, but it was a woman. 


6. Jn the section of the Report of the Independent Review ("hereinafter "Report") entitled 
"Conc lusions Regarding APA's and Psychology's Ties with the CIA, 2001 - 2004," Mr. 
Hoffman states (p. 53): 


The 2003 APA President, Robert Stem berg, made a preseomtion to Hubbard 's 
group at the CIA in December 2002, accompanied by Brandon and Mumford. The 
presentation related to the development of psychological assessment tools based 
on the theory of "successful intelligence." The Science Directorate publicized the 
visit in its newsletter under the headline, "APA President Sternberg Visits the 
CIA," and posted his power point presentation on the APA website. 


Sternberg was uncooperative with the investigation; he begnidgingly and briefly 
spoke to Sidley and den.ied ever giving a presentation to the CLA or visiting tbe 
CLA. 


7. L bad no indication that Mr. Hoffman or his colleague who interviewed me considered me 
uncooperative until L read lhe Report. l was taken aback that the Report said l was uncooperative 
and tbat it claimed l provided erroneous infonuation. I was convinced l answered any questions 
I• had been asked truthful ly, and to the best of my knowledge. 


8. I tried to get a transcript of tbe interview in order to check whether indeed I had made any 
errors, which certainly would not have been del.iberate. J tried to get a rran~cript from Mr. 
Hoffman but he twice fai led to answer my cmaHs. I also tried to get the transcript from Nathalie 
Gilfoyle, lead counsel at APA. In particular, I wrote on August 1.0, 20L5: 


"Nathalie, 
I have written LO David Hoffman twice a~king for the transcript of my interview with whomever 
I lalked to. I thought his representation of what I said was incorrect and unfair, but then, J don't 
remember that well exactly what they said or what l said. 1 would like to review the transcript. 
But he has not responded to either inquiry. 
Do you have any ideas as to howl can gee a transcript? 
Best, Bob" 


9. Nathalie Gil foyle replied on August 13, 20 15: 


"Hi Bob and sorry fortbe delay. 
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lam out of the office uotil next Tuesday. l will get back to you then. 
Would you update me if you hear anything from Hofl:inan'! 
Thanks, Nathalie" 


I 0. On August 19, I received the following email from Jesse Rabin, anotllcr APA lawyer: 
4 


"Dr. Sternberg, 
This responds to your inquiry to Nathalie Gilfoyle about the transcri pt of your interview with 
Sidley lawyers as part of ihe recent independent review. My apologies for the delay bur this is 
the first such request from a witness we have received. Because lhis review was completely 
independent we did not control any of the Jaw firm ' s decisions about how it went about its work. 
To the best of our knowledge, the interviews were nor taped and there are no transcripts. Any 
notes that Sidley lawyers took during tbeir interviews are in their possess.ion and are subject to a 
work product privilege. 
Please keep us Up to date on any response you receive from Mr. Hoffinan. 
Regards, Jesse ·• 


I l. On August 19, 2015, l finally seat this email to Mr. Hoffman: 


"'This is the third and last time I am writing to request a transcript of my interview witb you, if 
indeed it exists. J have not received a response to my fi rst two requests. lf I do not bear from 
you within 48 hours from the date this request is sent, L will move to the next step. 
Bob Sternberg" 


12. On August 24, 2015, I received the following email from Attorney Hoffi:nan: 


"'Dr. Sternberg, 
We did not create transcripts of the interviews we conducted. 
Best regards, DA VlD HOFFMAN" 


13. I ended up writing a reply to tbe 1-1.offman claims about me on a blog page that APA created. 
I bave no idea what happened to w.hat l wrote. 


14. To my knowledge, l did not deny ever having visited the C!A as the Report alleges. This 
alleged denial surprised me because l was aud stiJl am proud of my visit to the CIA, and bad told 
many people of the visit. ltwas well known that l made a presentation at the CIA, as the Report 
so states. My topic in that presentatiou., as in hundreds of other presentations I have given, was 
the use of improved screening procedures in personnel biring. Selecting people for positions who 
are not j ust analytically inte lligent but also creative, practical and wise would be beneficial to the 
CIA, or to any organization. 


15. l do not recall precisely bow the questions were posed to me in the interview. lf l was asked 
by Mr. Hoffinaa whether I had vis ited the CIA in c-0noection with the subject of terrorism a1.1d 
the anti-terrorism task force, J would have accurately stated that I did not. My purpose in asking 
for a transcript of the interview was s imply to clarify exactly what I was asked and what I said. 
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l6. To this day, I believe that the Repo11 seriously misrepresented what I said, but as I have seen 
neither a transcript nor even Sidley's notes (the validity of which, at this point, I believe would 
be questionable), I stilJ cannot say how Mr. Hoffo1an came to the conclus ion lie did. 


l declare under penally of perjury that the foregoing is true and correcl. . 


Sworn and subscribed to before a notary public in the State of New York, this 02(,,, day 


of November 2018. 


NotrY Public 


SUE MUNSON 
Notary Public, Stole of New York 


Reg NO 91 MU6359452 
Qualified in Tom;;Krns CmintY 


Commiss.on El(plres rt;iy ~. 2~1 
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EXHIBIT C-30


SUPERlOR COURT OF THE DISTRlCT OF COLlJMBIA 
Civil Division 


STEPHENBEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Jadge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AFFIDAVIT OF JUDITH STRASSBURGER FOX IN SUPPORT OF PLAJNTJFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SPECIAL MOTTON TO 


DISMISS UND.ER O.C. ANTl-SLAPP ACT 


District of Columbia ) ss: 


l. I, Judith Slrassburger Fox, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. l am a former employee of the American Psychological Association (APA), having reti.red 
after almost 40 years as a staff member. I was contacted by Mr. David Hoffman's office of the 
law finn Sidley Austin LLP by phone prior to my interview and asked to provide infom1ation in 
an ongoing independent review being conducted on behalf of the APA regarding the post-9/l l 
involvement of psychologists in detainee interrQgations, the APA Ethics Code, and related APA 
ethics pronouncements including the Psychological Ethics in National Security (l>ENS) Task 
Force. I was interviewed by Ms. DaneilJe Carter, a Sidley Austin attorney, on April 3, 2015. 


3. My posi tion at the AP A during the period of time addressed in the Report of che Independent 
Review (11ereinafter "Report") was Executive Director of the Governance Affairs Division and 
Staff Liaison to the Board of Directors. These responsibilities required me to have a 
comprehensive knowledge of APA governance processes as well as broad experience in staff, 
governance, and member relations. Thad a total of 30 years working with governance and nine 
years as Executive Director tl1at provided me wi th a thorough and detailed understanding of the 
practices and procedures necessa~ for developing and promulgating Association policies. 


4. Upon reading the Report, it was clear that it demonstrates a misunderstanding of APA 
customary and routine staff and governance activities, and incorrectly characterizes certain 
activj ties as improper. These misunderstandings and mischaracte.rizations give a false impression 
of what occurred at APA. I will cite four, among many, examples contained within the Report. 
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5. First, the Repon repeatedly indicates that staff members behaved improperly in drafting 
documents, correspondence and "talking points" for elected governance members. (See, e.g., 
Report pp. 248-249.) ln fact, a routine and significant part of certain staff members' 
responsibilities, especially those serving as liaisons to boards and committees, is precisely to 
research and draft documents, correspondence aod/or "talking points" for members. Such 
dr.t.fting often occurs after the relevant staff and governance members have discussed what the 
content of the message or the document will be. This was customary practice at the APA. 
Members of governance vary in how they work with staff members in this regard. Some 
governance members largely accept staff drafts with few if any revisions, while other governance 
members edit staff drafts heavily. Tl1is difference is one of style and preference. Ms. Carter never 
raised this issue about staff drafting documents for members. Had she asked, l would have 
explai oed this process to her. 


6. By not putting the actions of staff in the context of customary practice, Lhe Report creates Lhe 
erroneous impression that staff members were acting .improperly by drafting materials for elected 
governance members, and that governance members were acting improperly by incorporating 
staff drafts as their own communications or correspondence. It would be a serious breach of staff 
protocol if a staff member sent out correspondence under the name of a governance member 
without the member's knowledge or pennission, but the Report provides no instance of thls 
occurring. 


7. Second, the Report creates a false impression that an APA member acted improperly by 
providing recommendations to the APA president regarding wbo should be appointed to the 
Presidential Task Force on Psychological Ethics and National Security in 2005 (Report pp. 231-
236) Within the APA, member-psychologists constitute lhe governance groups that develop 
poLicy for the Association. These governance groups are boards, committees, task forces, 
working groups, and other such entities. Membership in some groups is by election; in others 
members are chosen by nomination and appointment. The APA president makes appointments 
for a presidential task force, for example. The ulcimate selection of members for governance 
groups is often the source of intense discussion and debate among those with recommending and 
appointment authority. Ms. Carter never raised this issue concerning the task force appointment 
process. Had she asked, J would have explained the recommendation and appointment process. 


8. When members of a group are chosen by appointment, as was the case for the PENS Task 
Force which was a presidential task force, it is customary for interested members to approach the 
individual with appointment authority to reconunend, sometimes quite strongly, one or more 
psychologists to seive on the group. By not describing the PENS Task Force nominations 
process in this context, the Repo1t mischaracterizes the action of making strong 
recommendations to the president as unusual and inappropriate when, in actuality, it was quite 
common and appropriate. Attempting to bypass the governance process in an effort to get 
someone placed on a governance group would constitute a breach of established procedure, but 
the Report does not allege that any such violation occurred in relation to the.PENS Task Force. 


9. Third, the Report gives the false impression at times that it is inappropriate for staff to have a 
role in the process of poJicy development; at other times it inaccurately describes staff as making 
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policy. It is appropriate for staff to help with proposed policy language, consistent with the APA 
Bylaws and Association Rules governing the policy-making process. A true and correct copy of 
the Bylaws/Rules can be found published by the APA online at 
http://www.apa.org/about/govern.ance/index.aspx. In addition, the AP A's governing body, the 
Council of Representatives, has its own policy manual to guide its legislative actions. A true and 
correct copy of the CounciJ policy manual can be found published by the APA online a1 
http://www.apa.org/aboutlpolicy/inclex.aspx. Staff do not have a vote on any governance body, 
do not determine the AP A's position on policy issues and do not issue policy on behalf of tbe 
Association, but it is customary and appropriate for staff to engage with governance groups or 
members in the back-and-forth legislative process of Association policy development. lt is also 
customary and appropriate for staff to actually facilitate the communication and work of 
governance groups during the policy development process. Staff serve at the direction the Board, 
committee chairs, or the Chief Executive Officer an.d act as resource persons to governance 
groups. When staff refer to APA policies while speaking with APA members or the general 
public, they act as a conduit for announcing and/or explaining those policies. 


10. The interviewer never questioned me about the process of Association policy-making, 
somewhat surprising given my position at the APA. If asked, [would have e>.1Jlained that policy
making often entails a complex interplay between governance members and staff members. Each 
has an important role to play. Yet, the Report repeatedly rnischaracterizes these customary back
and-forth interactions between staff and members as inappropriate. 


11. The Report specifically mischaracterized my actions when it stated that ''APA staff and 
governance worked to undermine tbe task force's efforts" in reference to a staff suggestion to 
reduce the size of a task force (Report p.190). The suggestion to reduce the size of this task force 
grew out of talks between myself, the CEO, and a member of the Board. and was offered to 
increase the efficiency of moving the task force forward, not to impede or undenuine its effon, 
as an email included in Mr. Hoffman's own reference materials demonstrates. (See document 
APA_OJ79365 contained in Report reference materials Binder 2, p.1424, 
http://www.apa org/independenL-review/binder-2.pdf: "[I)t would be more effective if the group's 
size was reduced to S or 6 people .... this would be the most productive was [sic) of getting the 
task force goi.ng."). The Report appears to adopt a preconceived conclusion that I had acted 
improperly and Ms. Carter never questioned me about the reasons for the suggestion to reduce 
the size of the task force. 


12. Given the AP A's size and the complexity of the issues the profession of psychology must 
address, it would be impossible for the APA to accomplish ils work without staff having a 
significant role in the policy development process. The Report fails to make a critical distinction 
between the appropriate role of staff in making recommendations, assisting and facilitating 
different groups of APA members to work together to draft Association policy, and what would 
be inappropriate staff activities, such as intentional ly altering the outcome of a governance vote. 
The Report does not provide a single instance of such an inappropriate activity occuning. If 
Ms. Carter had truly wanted to understand the appropriate role of A.PA staff in the policy 
development process, she could have asked me about it given my many years experience in this 
area, but she did not. 
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13. Fourth, the Report questions and casts doubt on the procedures surrounding the emergency 
action taken by I.he Board of Directors to adopt the PENS Report as APA policy when, in fact, 
these actions were entirely appropriate and in keeping with the Rules of the Association. The 
Report incorrectly states, "AP A did not have a clear policy on what constituted an appropriate 
emergency action." (Report p. 317) In fact, the AP A does have a clear policy on emergency 
action contained within the APA Bylaws (see below). 


14. In contrast to the Report's claim, adoption of the PENS report was fully in accordance with 
APA standard procedures. The Report itself cite.s APA Bylaw VII(6) regarding the Board talcing 
emergency action in keeping with its role as the Executive Committee of Council: 


ff an emergency is declared by a majority of the Board of Directors, the Board shall 
have power to take actions as though such action were taken by Council. The Board 
of Directors sball make a report of such emergency actions not later than the next 
meeting of the Council. 11 shall furnish a report of all such transactions at each 
Business Meeting of Council held in co1ajunction with the Annual Convention. 
(Report p. 313 FNl396) 


A true and correct copy of tbe relevant APA Bylaw can also be found publisbed by the 
APA online at http://www.apa.org/about/govemance/bylaws/article-7.aspx . 


15. As the Executive Director of the Governance Affairs Division, T could have provided Ms. 
Carter contextual information tbat would have assisted Mr. Hoffman "to ascertain the truth," as 
the Board stated was bis charge and as l understood the purpose of my interview w.ith Sidley 
Austin to be. Regrettably, the Sidley investigators did not seek this information when 
interviewing me. 


16. The Report's misunderstandings and mischaracterizations with a false impression of what 
occurred at APA lead me tO believe that the investigation was more intended to confirm a 
preconceived understanding of what occurred at APA than it was to discover an objective and 
accurate account of events. ln fact, my late husband, Dr. Ron Fox who was heavily involved in 
APA governance throughout his career, including as a member of many boards and committees, 
the Board of Directors, the Council of Representatives, and as President, would frequently 
describe the investigation as "a prosecutor's effort to prove his case while those being 
investigated went unrepresented by counsel." Based on my experience of the investigation 
process and my reading of the Repo1t, I agree with this description. 
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I declare under penalty of perjury that the foregoing is true and correct. 


Sworn and subscribed to before a notary public in the District of Columbia, this __&}__ day of 
October 20 19. 
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EXHIBIT C-31


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


DECLARATION OF WILLIAM STRICKLAND IN SUPPORT OF PLAINTIFFS' 
MOTION FOR LIMITED DISCOVERY REQUESTS PURSUANT TO 


DEFENDANTS' ANTI-SL APP AND ARBITRATION MOTIONS 


State ofVirginia 


County ofFairfax 


) 
) ss: 
) 


1. I, William Strickland, having been first duly cautioned and sworn, state the following 
based upon personal knowledge: 


2. I was a member of the American Psychological Association Board of Directors (APA) 
from 2013-2015, during the time that Sidley Austin LLP was hired to conduct the 
Independent Review. I was a member of the Board during the time that the review was 
being conducted and the Report was published to the Board. The original purpose ofthe 
review was to carefully consider the allegations in James Risen's book, "Pay Any Price: 
Greed, Power and Endless War," which alleges that APA colluded with the Bush 
administration, the CIA and the U.S. military to support torture during the war on terror 
and to ascertain the truth and factual accuracy of those allegations. 


2. At the time of the Independent Review, there was no litigation pending or threatened 
or other legislative threats of action related to these allegations. 


3. The Hoffman Report (HR) resulting from the Independent Review repeatedly indicates 
that staff members, including Ethics Office Director Dr. Stephen Behnke, behaved 
improperly in drafting documents, correspondence, and "talking points" for APA 
members serving on governance groups or elected to official APA positions. (See. e.g., 
HR pp.248-249). It is my understanding from my experience on the APA Board that not 
only is drafting documents and communications for governance members not improper, it 
is a routine and significant part of certain staff members' job responsibilities, particularly 
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those staff members who serve as liaisons to boards, committee or task forces as did Dr. 
Behnke. In fact, during my time on the Board 1 personally witnessed numerous 
assignments be made by Board members or the Chief Executive Officer to staff to do just 
such drafting for governance members or groups. 


4. Plaintiffs have not asked me to disclose any information I obtained which could 
be considered privileged or confidential. l was recused from much of the deliberations 
surrow1ding the Report, and all infom1ation contained in th is affidavit is appropriately 
shared with the Court. 1 rotated off the Board of Directors at the end of2015. 


I declare under penalty of perjury that the foregoing is true and correct. 


.iJJL s-t:Q _ _ 
William Strickland 


Sworn and subscribed to before a notary public in the State of Virginia, this 3 


day ofDecember2018. 


CHRISTIN!: A. DELTA 
NOTARY PUBLIC 


REGISTRATION # 7170751 
CO MM ONWEALTH OF V IRGINIA 


MY COMMI SSION EXPIRE S 
JANUARY 31 , 2020 
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EXHIBIT C-33


SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al.. 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DA YID HOFFMAN, et. al.. 


Defendants 


AFFIDAVIT OF G. JOHN TAYLOR IN SUPPORT OF PLAINTIFFS' 
MEMORANDUM JN OPPOSffiON TO DEFENDAlVTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI·SLAPP ACT 


State of Georgia ) 
) ss: 


County of Chatham ) 


I. I, G. John Taylor, having been first duly ct1utione<l and sworn. state the following based upon 
personal knowledge: 


2. I am a retired Aany Lieutenant Colonel who worked in the U.S. Judge AdvoC<1te Gencr.i.rs 
(JAG) Corps from 4 October 1987 ro 31 January 2009. l was assigned ro Task Force Bowie, 
Bagram, Afghanistan, from November ZOO I to May ZOOZ. v.'bere my duty assignment was as lhe 
Command Judge Advocate (Ltigal Advisor) to the Commanding General and Staff, Task Force 
Bome. In additio11, I served as the Headquarters Commandant, Task Force Bowie nod, as ihc 
sole military Judge Advocate present at Bagram Airfield until sometime in March 2002, r served 
as t11e legal advisor to the Bagram A ir:ficld Command, wluch for most of my time in Bagram 
reported co the TaskForceBowie Commanding General . 


3. In addition ro a number of other duties, J provided leg.al advice concermag the opemtion or 
the detention center at Bagmm. Due to i:he uoique nature of the Task: Force Bowie mission and 
srrucrure, it would be accurate to say tbat durmg the period December 2001 until March 2002, I. 
along with then-Lieutenant Colonel (later Colonel) Morgan Banlcs and one other lieutenant 
oolonel, were responsible for detention center operations. My duties mcludcd ensuring thnr the 
dele.ntion center was operate<l consistently with lhe laws governing such facilities, including both 
the law of tbe United States and inremalional law. as well a:> any applicable agency policies. 
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4. As a Judge Advocate, advising lhe Comroanding Gem:ral aod StaIT on compliance with 
various legal and policy guidance concerning tbe treatmt:nt of persons detained by U.S. military 
forces is a cornerstone of wartime operauonal duties. During tbat time, I worked extremely 
closely with Colonel (Ret.) Morgan Banks whose rnsponsibility it was. among other things, to 
implement policies to prolubit delainee abuses and to req1.ure the reporting of any abuses of 
which people were aware. 


5. Colonel Banks regularly consulted with me on a daily basis as be carried out 1.his 
responsibility to be certain that he understood and applied clear and appropriate limits to ensure 
that U1c detainees were legally and ethically treated by U.S. military forces, consistem wiU1 all of 
our domestic and international legal obligations. tncluding the international laws commonly 
referred to as the Geneva Convenlions. We constanlly reviewed au of the legal guidance known 
to us to ensure that we were operating completely within legal and ethical linuts. la addition. I 
frequently consulted wilb my technical legal supervisory chain, which included the legal advisor 
to the Commanding General of the Umted States Central ComlTl.11Dd. A!> much as our fairly 
pmn1tive communicanons would allow, l wns in contncr with Iler al least weekly to ensure that I 
was up to date and current on my knowledge of current policy and legal guidance on !he 
trcalmont of detainees from both the Central Command and the Natiolllll Command Authority. 
Colonel Banks and r spoke on a daily basis, often at length, about these matters, and f rcguJarly 
passed updated guidance and information to him. 


6. I am personally aware that Colonel Banks StOpped the abuse of at lcaSt one detainee. The 
detainee had some of his blankets taken away during the night, and bad been slapped m the 
stomach bye guard. Colonel Banks was incensed end immediately bad the offending individual 
pennanently removed from the facility. He consulted with me to insure that we could prevent 
that individual from having any further contact witl1 our detainees. Colonel Banks continued to 
make sure that 110 abuse occurred while he was responsible for mterrogations or for overall 
de1arnment. His presence ot the U.S. high "'alue detention facility ru. Bagram, Afghanistan, and 
loter his involvement in developing a small but robust corps of operational psychologists, helped 
lay the groundwork for just and nghteous ireatmcnr of detainees caught on I.be fields of ba:ttl e. 


7. Based on my experience with and observations of Colonel Banks while "ork.ing together, tbc 
Report of the Independent Review to the American Psycbolog,ical Association (hereinafter 
«Report') mischaracterizes and inaccurately st<ttcs his actions. For example. the Report 
consistently implies that Colonel Ban.ks made policy, something that demonstrates a complete 
ignonrnce of the role of staff officers and the procedures for the establisbrnem of formal DoD or 
Anny policies. Tbe Repon also appears to attribme motives 10 Colonel Banks tha1 ure not only 
completely contrary to my personal knowledge of him, but also would be inconsistent with tbe 
actual DoD and Anny Policy that was in place by 2005. which by then bad made clear lbe 
required treannent of detainees. 


R. One concrete ex:ample of such m1sleading errors, contaim:Ai at page 135, paragraph two of lhe 
Repon, conflates two distinct rime periods when it refers to a discussion that Col11nel Banks had 
with a "Judge Advocate General'· and simuh.an.cously discusses Secretary of Defense Rumsfuld's 
December 2002 autborl7,ation of interrogation iechniques. I WBS the Jn.dgc Advocate with whom 
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Colonel Banlcs conferred regarding AR 190-8, and the conversation look place in December 
200 I or Janwuy 2002, a year prior to Secretary Rumsfeld' s authorization, 


9. Al the time of that conversation, U.S. Forces had just begun holding detainees. During that 
time period the legal status of delllinees was being analyzed and uetermined. The specific legal 
guidance I reoc1ved at the time from the legal advisor to Creue.ral Tommy Franks, Commander of 
lhe U.S. Central Command-which was based on her discussions with the legol advisor lo the 
Cba.irman of tlie Joint Chiefs of Slllf'f-·was 1ha1 detainees were lo be treated consistent with U1e 
protections of Common Article Three of the Geneva Conventions, which, mter alia. required 
"humane rreatmeni." This is in marked contrllst lo the Report's statemenL that Colonel Banks and 
I concluded "the Geneva Convention p.rotections applied lo aU detainees held by the Depamnent 
of Defense at Guantanamo,. To have drawn such a !.'Weeping conclusion in the absence of higher 
authority would have been making policy that neither Colonel Banlcs nor I were authorized to 
make. ln addition, al lhe time of this discussion. detainees held by the U.S. Military Forces were 
not yet being moved to Guantanamu, and Colonel Banks and I were no1 concerned with 
detainees anywhere but m Bagn1m, Arghaui:.uin, where we were located. 


I 0. Otlicers such as Colonel Banks seTVing at the level of lieutenant colonel or colonel are in 
positions expected to e:rec11te policy and, at times, mal!e recommeudatlo11s for the development 
of policies: chey do aot have the authority to formulate policy for the milirory, they do aot have 
decision-making authority to detc::nnint: the final result in policy development, and they do not 
govern with respect 10 setting DoD policy. Further, they do not speak to thi: media or the general 
public on behalf of the military or the DoD and to the extent that I.hey refer lO cxi~1ing pohcy. 
they only act as a conduit for announcing or adminisrering thal policy. 


11. The many implications in the Report that Colonel Banks would support or condone torture 
or abuJ>e in any form are 001 consistent with my experience working with Colonel Banks (which 
predates our deployment to Afghanistan by three years). Colonel Banks has consistently stacecl 
lectured and briefed those in his chain of command that torture does not elicit accurate 
info!Illlltion. He was persistent in his position with Judge Advocates and inrerrogators that torrure 
i~ incffuctive. unethical and inhumane. and it should never be employed. lo fact, it was Colonel 
Banks who educated me from the pcr:;pcctivc of a pr11ct1cmg psychologist thnt torture does not 
work; ii produces unreliable infom1ation and rt is folly to engage in it. 


12. Colonel Banks worked closely with me and used his bebaviorul expertise to help develop 
one of lbe approaches that was used by our interrogutors 111 Bagt11Jll, refe.rred to as the ''carrot
carrot'' (versus the "carrot-stick'') approach. Tb is approach required aU detainees to receive n 
mimmum baseline of humane treaunenl consistent with U.S. legal obligations. including 
Common Article Three of the Geneva Convenrions, and which w~ otherwise elhicully and 
morally supportable. Those detainees that provided U.S. Forces with informntion. or were 
otherwise cooperative, received addit ionnl desirable treatment above and beyond cba1 which met 
minimun1 legal requirements. For example, minimum requiremenrs might have been the 
provision of six blankets or one piece of fresh fruit n day for all detainees, while those who were 
cooperative received additional blankets or fruit for !heir information or cooperation. This 
~carrot-carror" approach. designed to positiv.:Jy encourage decainees 10 willingly provide 
infarmation or cooperate. is legally sound, tthically and momUy suppoTUlble. and i1 was 
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developed by our learn with I.be close invoh'elllent, advice and recommendations of Colonel 
Banks. 


I """"' """" '"''" of,,..;,,, ~m ""'f<>regoiog i• tru< ~ 


~)or 
Sworn and subscribed to before a notary public in the Smte of Georgia. lhis _!j_ duy of 


November 2018. 
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EXHIBIT C-34


SUPERlOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, el. al .. 


Plaintiffs, Case 2017 CA 005989 B 


VS. Judge l·lin1111 E. Puig-Lugo 


DAVID HOFFMAN, et. al .. 


Defendants 


AFFIDAVIT OF THOMAS J. Wl.LLIAMS IN SUPPORT OF PLALNTJFFS' 
MEMORANDUMS IN OPPOSITION TO DEFENDANTS' SPECIAL MOTION TO 


DISMISS UNDER D.C. ANTI-SLAPP ACT AND MOTION TO COMPEL MANDATORY 
ARBITRATION 


Slate of Texas ) 
) ss: 


County of Harris ____ ) 


I. 1. Thomas .J. Williams, having been first duly cautioned and sworn, state the followiog based 
upon personal knowledge: 


2. I was first comacted by email by a representative of the law firm of Sidley Austin LLP 
representing Mr. David Hoffman and asked lo provide iofonnation in an ongoing independent 
review being conducted on behalf of the American Psychological Association (hereinafter "APA"') 
regarding the posl-9/l 1 involvement of psychologists fa detainee Interrogations, the APA Ethics 
Code. and relaled APA ethics pronouncemems including the Psychological Ethics in National 
Security (hereinafter "PENS") Task Force. The Report of the l.ndependent Review (hereinafter 
"Report'') indicates lliat I was interviewed by an attorney from Sidley Austin on June 8, 2015, and 
I have no reason to dispute Lbat date. 


3. During the telephonic interview, l was asked about two issues: membership on the PENS Task 
Force and whether l thought there was a quid pro quo between APA and the Department of 
Defense (hereinafter ''DoD") related to the DoD Psycbopbaanacology Demonstration Project 
(hereinafter "'PDP.,). 


4. The representations in the Report offer conjecture but do not accurately state the reasons I 
offered for me not being selected for membership 011 the PENS Task Force (i.e .. APA 's need lo 
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include a U.S. Navy representative to ensure more Joint Service representation). During the 
interview, I explained that I assumed the task forc-e was looking for a broad representation across 
the services and there were likely enough Army representatives already selected. l related to the 
interviewer that I would expect representation across lhe services and that the Society for Military 
Psychology (APA's Division 19) supported Joi11l Service representation. 


5. Rather Lban relating my represeniarions. the Report offers conjecture on p. 239: 


It is unclear from any of the notes, emails, and interviews why Tom Williams' s 
name was crossed out and replaced by Lefever. Williams was a top-ten choice by 
Behnke and the Science Direclorale in mid-January 2005, Dunivin endorsed him, 
and he was Division 19's top choice. l11ere is also no indication from the emails 
Sidley collected that Williams was ever offered a position on the task force and 
declined. Williams confirmed with Sidley that no one had reached out to him about 
the PEN S Task Force after he bad submitted his nomination. Itis possible, however. 
that Behnke may have wanted an active duty Navy representative on the task force. 


This account of the selection process completely omitted my stated understanding of the selection 
process by indicating that it was "unclear" why my name had been "crossed out and replaced by 
Lefever." the very thing l had clarified for the interviewer regarding Joint Service representation. 
The wording in the Report seems to create intrigue where none exists: it is reasonable and 
appropriate to have Joint Service representation on an issue that would likely impact all of the 
DoD. 


6. The Report is completely quiet on the second issue about which I was asked: U1e representation 
that I made that there was no quid pro quo between APA and the DoD PDP. For example, J was 
asked about the AP A· s support for military interrogations as a possible "pay back" for the 
military's suppon for prescription privileges for psychologists. I did not believe this was the case. 
Although I related to the interviewer that I had served as the last Director of the PDP, 1he Report 
does not even mention that facL Even if they missed that fact during the interview, my co1U1ection 
to the PDP is conspicuously displayed on U1e final report of the PDP. which should have been 
easily discoverable. 


7. The implication of this Line of questioning appeared to be that APA 's actions were typically 
intended to curry favor with the military, but I was not asked this directly. And, indeed, the Report 
leaves the impression that the AP A universally supported positions of the DoD. Had l been asked 
directly. I would have said that in my experience, this is not an accurate perception of the APA. 


8. For example, in the 1997-98 timeframe (and prior to the PENS Task Force), the APA Practice 
Directorate was strongly and actively advocating for the integration of Army, Navy and Air Force 
mental health services in the Washington capital area--ostensibly as a model for increasing 
efficiencies in mental health care delivery. At the time, I was serving in dual positions as both the 
Chief, Department of Psychology and as the Chief, Strategic Planning Division, Walter Reed 
Army Medical Center and Healthcare System (hercinafter"WRAMC"). From my dual positions, 
the integration proposal was counter to both WRAMC's strategic future and more directly. would 
adversely impact the WRAMC p~ychology internship program. I made that crystal clear 10 APA ' s 
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Practice Directorate and actively took steps to ensure \VRAMC leadership understood the negative 
consequences of the integration plan. We subsequently did not adopt the integration for which 
APA had been strongly advocating. 


9. r was quite surprised that the interviewer did not ask me any questions about operational 
psychology during the interview. a topic extremely relevant to the investigation and one about 
which I had knowledge and experience. The Report itself (p. 238) recognizes this when it states. 
"The earlier set of notes first lists five individuals from the military and DoD (James, Gelles, 
Schumate [sic], Banks, and Williams) with a bracket around them and the words ' l 9/operations ', 
a reference to Division 19 (military psychology) and the.fact that these were military or Defense 
Department operational psychologists. (emphasis added) 


10. My service and experience as a military psychologist during the post-9/11 period appeared 
relevant to the Division' s consideration to nominate me to serve on the PENS panel. That same 
service and experience influenced my contributions as co-editor of the book. " Ethical Practice of 
Operational Psychology: Military and Intelligence Applications" (published in 2010 by the 
American Psychological Association). This book reviewed the APA ethics code and provided 
recommendations for how military psychologists could ensure they were adhering lo both U.S. 
law and the AP A ethics code. In particular. it contains an important chapter that derails APA ethics 
code considerations, relevant APA policies. reviews relevant DoD policies and guidance, and 
asserts an unequivocal position on behavioral science consultation to interrogation and debriefing 
operations. It states in relevant pan that: 


The United States and the APA have made ii clear that psychologists will not suppor1 
activities that im;o/11e ror/llre or result in inhuman and/or degrading treatment ... 
[emphasizing the needfor] ... infom1ing this process with knowledge and expertise of those 
doing the acrual work ... (to] ... ensure that 1Jre delivery of psy chological services in this 
emerging area of practice coniinues to meet the highest ethical and professional standards. 
pp. 102-103. 


Yet, as stated above. the interviewer simply asked me about the PENS Task Force nominations 
process and the PDP. 


JI. During my tenure as President of the Society of Military Psychology/APA Division 19. I 
convened a Division Presidential Task Force charged with the careful examination or the Repo.rt. 
The task force provided a detailed response to the APA in November 2015. A true and correct 
copy or the Division 19 task force response can be found published by the APA 011line at 
hltps://ww\,.militarypsych.org/uploads/8/5/4/5t85456500/tfl 9 resixinsc to 1hc holfomn report 


div I\) cxcom npprovcd.pdt: 


12. Following the Division's issuance of that response, I wrote to the AP/\ Board of Directors to 
request lhat: 


Given that Hoffman acknowledges in tJ1e IR [Independent Reviewl that neither he 
nor members of his team understood the profession of psychology. in light of the 
inaccuracies and misrepresentations identified by the Dl 9 TF report. appoin1 a 
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knowledgeable, neutral third party lo complete a thorough review of the IR and 
report back to the BOD [Board of Directors] their findings. 


Attached hereto as Exhibit 1 is a true and correct copy of that letter which can also be found 
published by the Society of Military Psychology/Division 19 at: 
https://www.militanp::.vch.org/uploads/8/5/4/5/85456500/division 19 letter to apa bod d 19 ta 
si.. force report 9no\ 15 I .pdf. 


13. This request was based on the Division's expectation that a third party arbiter could work to 
resolve differences by determining where the Report drew correct conclusions founded on accurate 
facts and where it did not. The Division leadership made numerous efforts to foUow-up with the 
APA Board of Directors, to include proposing a meeting to discuss lhe findings and other 
recommendations of the Division 19 Task Force response; none of which were successful. 


14. On April 15. 2016, the APA Board of Directors issued a communication following the re
hiring of Mr. Hoffman and Sidley which rejected our request to hire a new independem neutral 
third-party to decide the issues (or to resolve the issues on their own as a fact-finder). Attached 
hereto as Exhibit 2 is a true and correct copy of lbal communication which can also be found 
published by the PsychCoalition online at: hllp:t/psvchcoalition.orgJhoffman-rcpon-articlc<;fapa
hoard-of-di rectors-re-hires-dav id-ho ffman-10-evaJ uate-and-val idate-h 1 s-ov.n-rcpori. 


I de~lare under penalty of perjury I hat the foregoing is true and correct. 


Sworn and subscribed to before a notary public in the State of Texas. this .lo day of April 2019. 


,,'..\!~~''''~ MAHESH N. PATEL 
~~'. 11.,_.. ... 


§'R_.·-::A;:,·._y:~ Notary Put: Ill~ State of Tn)l.35 


~I/:.' .. Yl'< .ij_§ Comm Expi res 11 ·05-2020 
-:;,~f.Bt:~1..:-' 'Nota1y ID l Z5 t 090fl9 


Notary Public 
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 EXHIBIT 1 


November 9, 2015 


Board of Directors 
American Psychological Association 
750 First Street, NE 
Washington, DC  20002 


In the aftermath of the leaking of the Hoffman Independent Review (IR), you, the American 
Psychological Association’s (APA) Board of Directors (BOD), expressed an apology and announced a 
series of policy and procedural steps in an APA press release dated July 10, 2015. As a consequence of 
the serious concerns about the accuracy and completeness of the information contained in the IR report, 
and in consideration of even greater concern about how that flawed information was now being used by 
the BOD to drive significant organizational change in APA policies and procedures of relevance to 
Division 19 members of APA, I requested support from the Division 19 Executive Committee to appoint 
a Division 19 Task Force (D19 TF) to complete a thorough and comprehensive review of those IR 
findings.    


We provided the D19 TF with a “Terms of Reference” (see Appendix A of their attached report) that 
described their purpose, objectives, and outlined their responsibilities to carefully assess the accuracy of 
the information pertaining to military psychology and the guidance that helped direct their actions (e.g., 
APA PENS) that served as the basis for a number of BOD and Special Committee actions taken on 
behalf of APA and our members.   


The Division 19 Task Force (D19 TF) report is forwarded for your consideration and action, as 
appropriate. The findings contained in this report are quite disturbing.  Using information readily 
available that the Hoffman team should have considered, and by highlighting misquotes, 
misrepresentations, and contradictions within the IR, this D19 TF report raises serious questions about 
the accuracy and completeness of the information the BOD and Council of Representatives (COR) used 
to take actions that have dramatically impacted our membership and our profession.   


They also raise important concerns about the accuracy of the information that was provided to, and acted 
on, by the Co-Chairs of the APA’s Special Committee and in their representations and recommendations 
to the BOD, as appointed representatives of the BOD.  This also raises concerns about the accuracy and 
fidelity of the information the BOD has used in their deliberations and that has prompted various actions 
(and that was provided to and served to influence both the Council of Representatives (COR) and our 
members).  Given the historical significance and threat posed to the credibility of our profession, it is 
critical that you, the BOD, have accurate information upon which to act in good faith in support of our 
collective interests.  


SOCIETY FOR MILITARY PSYCHOLOGY 
Division 19 of the American Psychological Association 
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Our Dh•ision 19 Executhc Commi11ee (EXCOM) has reviewed and fully endorses the Dl9 TF findings 
and recommendations detailed In pages S-9of1h~ altached D19 TF report. We greatly apprecialc 1hc 
effort,; of our 0 19 TF 10 highligh1 and idcntify these imponam Cindings in three months and with a 
budgei of$5000. Our Division 19 leadership is commiuod 10 tak ing those ac1ions recommended that are 
within our Division 's scope of rcspOnsibiliLy and control. However. we have idcnlificd a number of 
recommendations lhat arc wilhin the scope ofn.-sponsihility and ~'Qntrol of the APA BOO which arc 
bricOy summarized below: 


I. Th~t the BOD ensuri!S 1hc APA E1hics Code focusC$ on behavior, no1 S<!llings. 
2. Given thal Hoflinan acknowledges in the IR that neither he nor members of his lean> 


understood the profession of psychology. in light of the inaccuracies and misrepre;enialions 
identified by the 019 TF repon, appoin1 a knowledgeable. neutrol third party lo complete 
thorough review of the IR and report bsck 10 the BOD their findings. 


3. Thal the BOD provide an explunatlon for actions 1hn1 have bad a deleterious Impact on 
Division 19 members. 1'o wit; 


a. Thcjus ti ficaticm and basis the BOD relied ()n for nol establishing processes 10 allow 
chose Division 19 members most harmed b) che alleged n ndings in the IR an 
opportunity ca review it prior 10 i IS release. 


b. What considerntio11s and legal analysis the BOD rdicd upon to determine the impacl 
of displacing the LJ_'). gov(•rnmcnt detcrmina1ions of compliance with -international 
law" wilh 1hc United Nalions. 


c. The justification by BOD for "'oommcndnlion lo COR that 1hcy adopl the Augusl 
40 15 rcsol111io11 prohibiting psychologists' involvemenl in inlcrrogalion in the 
absence of any credible claim or evidence that any OoO psychologist engaged in 
unethical inlerrogation related activity in the decade followinl!. APA ·s adoption of the 
PENS report. 


d. The BOD deliberation andjus1ificaiion for support to Augusc 20 15 resolution 
prohibiting military psychologists from working in detention facililies unless they ru·e 
working direct(v for /he detain~e or-for on independent third party'" since howe' er 
unintended. this precludes action~ b)' military psychologis1s since il1ey \\Ork "direclly 
for·· DoD but provide mental health care ""On behalf" the detainee. 


e. The BOD justification mallow 1wo non BOD members to have access to and to 
review the IR prior to iL' release. and for those indi viduals 10 dictate actions to 1hc 
BOD members. 


( The BOO justification to take actions aodlor support calls for rccusal of BOD 
members In tl1e absence of any connicl of in1crest. 


g. The justification and proc.-css by\\ hich the no.o decided to allow infommtion about 
Hn clhie.4 complaint to gel revealed to U1c public. in apparent violation or the APA 
Ilylnws and E1hics Commiuces ""Rul es and Procedures." 


h. The justilication and basis !Or decision by members oCthe Special Committee, 
re.presenting the BOD, to apologize to dcminees and 1hcir families during the APA 
Town linll {disregarding the negmivc al legations regarding 111 ilh:1r)' psychologis1s 
such on upology represented). 


i. Wh!!! >tcr s the BOD 1001<., consistent with e.xercising their fiduciary responsibility 10 
moni1or 1he cosls a.~sociatcd wilh 1he JR. 
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j. Whal justification 1hc BOD has for allowing the Hoflinan team to recently "revise" 
portions of1he JR aficr its release without alerting ond affording membership of1his 
acllon 10 allow those named in the report a commensurate oppormniiy to "corrccC 
errors In ligh1 of the. c.incerns. Failing to do so cremes an appearance of quietly 
cooperating wilh Ille Hoffman l~am to allow them to pr(>1ec1 their legal interests (i.e .. 
potential l<gal liabilit) for inaccuracies or misreprescrnt:uions). 


k. \Vha1 actions ~1e BOD will 1akc to correct 1he HofTman IR to ensure it accurately 
addrcssc$ IJQD policies rdated LO intcrrog;;lion: conveys accurate Information about 
how in1erroga1ions are conducted aod supported; reflects millwry cultural awareness; 
and is free from bias against mill tar) pS)·chology and military psychologim. 


4. lltat the BOD tak~ steps, in 1he it11cres1 of accountability and transparency, to rdease all 
material refer<:nced in die Hofffnan fR. While the legal opinion tQ nol do so may protect ~ic 
BOD members from legal liability for their actions. as the owner oftbat "privilege" and as 
representatives of those members alleging harm that is now hidden by that privilege. is not 
the same "duty" to open up "all Its electronic and hard cop) tiles'" rhat was provided l<> the 
Hoffman teaJJI the same ··duty" now owed to those wh1> now allege they were ham1cd by 
those findings? 


S. fhul tho BOD share the basis for its deler111ina1ion and assert.ion that military psychologists 
were -given insuflicient guidru1ce·· regarding the conduct ofimcrrogations in its 17 
September 2015 ruponsc to Dr. Brian !laird. 


Many wi 11 read these recommendations a11d requests for information and question. why? 1 hey ma> 
want co ··just move on" since rhis has been such a painful episode for proll:ssional psychology. 
However, Icade.rs of org1JI1izations cannot just wish problems away. As our leaders. as those who serve 
a.~ the "'persons of trust"' (i.e .. fiduciaries) of our organizmion. we look 10 you to exercise your morol nnd 
legal obligatic>n for your duty or care 1hnt demands you carefully analyze and ncr on the facts. not j ust 
react to the fervor evoked from misinformation. innuendos. and misrepresentations contained in the rR. 


The 0 ·19 TF findings offer you a more foctuBll) sound cxpl11na1ion and basis for many o f the IR's 
findings related L<> 1he PENS rc0port and 10 military psychologis1s and their support to in1erroga1 ions tha1 
have prompted AJ'A BOD 3nd COR policy act ions (and contems within our membership). In light of 
those actions already taken. and out or concern for those being considered. the attnchcd report provides 
you with compelling evidence that the IR information used as the basis for the decision-making process 
and that served as the basis for those and othm being considered, was Jlawed and lncomplete. 


In addition. while many may be t~mp1ed "'assert or argue thm we all should be pa~~ivc m:ipicnts of the 
foformwlon contained In ~1e IR, 1hat ls not appropriate for our lendership. Taking 1ha1 approach Would 
den) the DOD the ability to exercise tltcir responsibilit) to m11kc decisions with the requis ite cnrc to act 
in good faith hascd on 1hc facts (and no1 based on their personal lntorem out of iCar for. and/or to avoid 
being attacked or accused of··collusion" if they raise any legitimate opposition 10. or concerns about. the 
IR findings). 


Previous calls LO address the real and legitimaLe concerns about the accuracy of the findings in the IR 
should have alerted you 111 1hc need for due diligence and appropriate. deliberative action to address 
thos~ concern~. A number of these conctrns 1>crc detailed in the July 291


• 2015 le~er Lo the m <Q Co. 
Chairs or AP1\ 's Special C1Jmn1itt&? ancl have never been addressed. 
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The altach<:<l D l 9 TF repon wi II no dtmbt crearc adilern ma; it pcrsuasi vcly revoals rhe na\vcd nature of 
much of1he rdcvam informarion oomained in rhc IR ubou1 the PENS report and rc:lmed to 
psychologists' s11ppon 10 intmoga1lon, and 1he infomrnrion 1ha1 was used 10 act on by 1he BOD and 
COR, The dilemma is 1ba1 wbilc some members of APA may emphatically s1a1e, "ii doesn't maucr." 
since they are opposed 10 any ;upport 10 in1crroga1ions, Lhe BOD has a legal r~sponsi bil ity 1c1 rnkc 
actions b~ed on an infomicd basis. in good faith. ancl "ilh lhc hQncsl belief 1ha1 1 heir dccisiQnS and 
actions are based on facis, and nor in response 10 inaccurate misinfotmation 1ha1 is l!Scd 10 stir and evoke 
emotional recriminations about actions that did not lrnppc11. 


The I) I? TF report reinforces .. our core values- and the need lo ensure 1h111 aeticms taken by our BOD 
and COR nre bllScd on accurate and complete information. A$ those in whom we place QUr trust to act 
in good faith 10 represent our interests, we encourage your action on these recommendations to help 
ensure that our ""way forward" is one Ihm rests on a foundation of truth. honesty. and accuracy. Our 
Division lcadcrsh ip stands ready 10 assls1 the BOD in Lheir next steps rela1cd 10 these D 19 Tf' 
1evelations. 


7"'-M 9. ~ntd 
Thomas J. Willinms. Ph.D. 
President 
Division 19 
Sooiety for Military Psychology 
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EXHJBJT2 


Dear Council Colleagues: 


We would like to inform you that the Board of Directors, after lengthy discussions following 
Councir s input, has decided to re-engage David Hoffman and the law finn Sidley Austin on a 
very limited basis to examine certain matters brought to our attention by Division 19 (Society for 
Military Psychology) and several psychologists mentioned in thelndependI.inf Review (Drs. 
Morgan Banks, Debra Dunivin, Larry James, and Russ Newman). The Division and these 
psychologists issued reports raising questions regarding specific Department of Defense (DoD) 
policies that may be relevant to the findings and conclusions of the Independent Review but do 
not appear to have been addressed. The Board detemlined that a supplemental review focused on 
the DoD policies cited in the reports best serves the Association and our members.' 


In deciding on this course of action. the Board seriously considered the concerns expressed by 
Council members at this past February meeting. We would like to share with you the rationale 
for tbe Board's decision. 


Once information regarding these DoD policies was brought to the Board's aneniion. we 
considered four options for moving forward: 1) take no action; 2) review both re.ports and 
available historical data and, on ow· own, assess the implications of the DoD policies that have 
been identified; 3) re-engage Mr. Hoffman to examine the significance oflhe DoD policies at 
issue; or 4) hire a new independent investigator to do so. 


Given the important, though narrow, questions to consider, and in the interesl of getting answers 
in a timely and efficient manner, the Board determined that it would best serve the Association 
and our members to re-engage Mr. Hoffman in a )jruited fashion. He is uniquely suited to 
conduci a supplemental review of the DoD policies that have been recently identified and to 
evaluate their effect on the findings and conclusions reflected in the Independent Review. 


His supplemental review will address only the following three questions: 


( I) the extent to which he considered the DoD policies at issue in \¥riting his !ndependem 
Review: 


(2) the extent to which those DoD policies arc relevant to the issues. findings, and/or 
conclusions addressed and rctlected in the lndependem Review; and 


(3) whether any modifications of the Independent Review are warranted in light of the 
DoD policies. 


To be clear, the Board is not seeking an ·'investigation of the investigation." The intent of this 
supplemental review is to consider factual information that has recently come to light and wbicb, 
in our view, requires further examination in the context of the Independent Review. The Board·s 


1 Two Board members recused 1hemselves and one abstained. 
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decision to re-engage Mr. Hoffinan was driven by our fiduciary responsib.ility to the Association 
and our members to recognize and understand the role of the DoD policies in the independent 
review. 


Mr. Hoffman shares APA ·s interest in ensuring that his independent Review is accurate. He has 
already demonstrated his willingness LO correct factual inaccuracies that are brought to bis 
attention. As you will recall. Mr. Hofiinan issued an Amended Final Report in September based 
on feedback he received from .AJ>A members mentioned in the Independent Re1•iew, as well as 
released W1 accompanying errata sheet noting his revisions. 


The Board shares the Council's concern about [he financial implications of this decision. and has 
taken a number of critical steps to manage U1e lime and expense to be incurred. Because Mr. 
Hoffman will be reviewing a discrete set ofissnes, he expects to complete the review by June 8. 
He has agreed to update AP A every two weeks on his progress. He has also agreed that if it 
appears that this deadline cannot be met, he wilJ inform the Board no later than May 15 and will 
discuss with the Board the need for an extension and provide a date by which his report can be 
expected to be received. 


Mr. Hoffman and the Board have agreed that the supplemental review should cost no more than 
$200,000. He will report his progress 10 the Board midway through his work to ensure lhal the 
Board can properly oversee its scope and cost 


We thank Council for your input and hope that this letter adequately conveys the very careful 
deliberation that the Board underwent in deciding upon ihis course of action LO address 
significant concerns raised by our members related to the independent Review. The Board takes 
very seriously our fiduciary responsibility to ourmcmbcrs and our Association to learn and 
assess the fac.ts when presented with challenging situations and to act accordingly. 


Best regards, 


Susan H. McDaniel. Ph.D. 
2016 President 
American Psychological Association 
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INTRODUCTION 


As detailed in Plaintiffs’ Consolidated Opposition to Defendants’ First Special Motions to 


Dismiss, this case arises from false and defamatory statements published and re-published in the 


report of an internal investigation (the “Hoffman Report” or “Report”) commissioned by 


Defendant APA and written by Defendants David Hoffman and Sidley Austin.  Those statements 


falsely accused Plaintiffs of colluding with APA psychologists to ensure that APA actions and 


guidelines enabled abusive detainee interrogations. 


In their Consolidated Opposition to Defendants’ First Special Motions to Dismiss, 


Plaintiffs addressed the three issues raised in those Motions, explaining that: 


1. The record contains more than sufficient evidence from which a jury could reasonably 
conclude that Defendants published their defamatory statements with actual malice—that 
is, with actual knowledge that they were false or with reckless disregard for their truth or 
falsity; 


2. Plaintiffs Banks, Dunivin, and James were private figures, not “public officials,” at the 
time Defendants published their defamatory statements, and, therefore, do not need to 
prove actual malice—only negligence—to prevail on their claims; and 


3. Although Defendants assume that the D.C. Anti-SLAPP Act applies in this case, under 
settled choice-of-law principles, if the Court holds the D.C. Anti-SLAPP Act to be 
substantive (as Defendants have contended) rather than procedural, then the Illinois Anti-
SLAPP Act, not the D.C. Anti-SLAPP Act, applies—and Defendants’ Special Motions to 
Dismiss must be denied.  


This Second Consolidated Opposition follows Defendants’ two arguments for dismissal in 


their Second Set of Special Motions to Dismiss and a related argument in their First Special 


Motions:  


First, Defendants contend they have satisfied their burden of “mak[ing] a prima facie 


showing that the claim[s] at issue arise[] from an act in furtherance of the right of advocacy on 


issues of public interest,” as necessary to invoke the D.C. Anti-SLAPP Act.  See D.C. Code § 16-


5502(b).  But Defendants fail to make that showing for two reasons.  First, Defendants expressly 
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claimed that Hoffman was hired to investigate the factual truth about the events the Report 


described and that the Report was an objective presentation of those facts.  Defendants are estopped 


from claiming now, when it is to their advantage to do so, that the multiple publications and 


republications were not of objective reports, but rather acts “in furtherance of the right of 


advocacy.”  Second, some of the publications at issue (those in Plaintiffs’ Claims 1, 4, 5, and 9) 


were made in private forums, not “public forums” as required by the D.C. Anti-SLAPP Act.  D.C. 


Code § 16-5501(1)(A)(ii). 


Second, Defendants contend that Plaintiffs’ Claim 11 fails because that claim does not 


relate to a republication of the Hoffman Report.  But, Defendants cannot show as a matter of law, 


as they must, that the APA did not republish the Hoffman Report when it published a new link to 


the Report on a newly revised webpage, advertised the existence of that page (and link to it) 


through a mass e-mail to numerous people, and included on the webpage other documents directly 


related to the Report’s content.  Moreover, Defendants Hoffman and Sidley cannot demonstrate as 


a matter of law that it was not reasonably foreseeable that the APA would republish the Hoffman 


Report. 


Accordingly, Defendants’ Second Set of Special Motions to Dismiss should be denied.1 


RELEVANT FACTUAL BACKGROUND 


Because Defendants’ Second Special Motions to Dismiss, like their first, omit and 


misrepresent critical record evidence, Plaintiffs provide this brief background section of facts 


relevant only to those Motions.  The general background and facts relevant to Defendants’ First 


Special Motions to Dismiss are set forth in Plaintiffs’ Consolidated Opposition to those Motions.   


1 A chart of the decisions to be made under all pending motions precedes the proposed order attached to this 
Opposition. 
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 Defendants Publish the Hoffman Report Multiple Times—Then Re-Publish It 
Again After Three Years to a New Audience. 


As pleaded in Plaintiffs’ Complaint, Defendants first published the Hoffman Report on 


APA’s website on July 10, 2015, at the URL (website address) http://www.apa.org/independent-


review/APA-FINAL-Report-7.2.15.pdf.2  Two months later, on September 4, 2015, Defendants 


published a revised version of the Hoffman Report at a different website address: 


http://www.apa.org/independnet-review/revised-report.pdf.3 


As Defendants’ Motions describe, the Report (as revised) was available via its own 


“landing page”—that is, a stand-alone page dedicated to the Report.4  To view the Report, a person 


would go to the landing page dedicated to the Review, click on a link to the report, and then see 


the Report displayed on his computer screen.5  The revised Hoffman Report remained available 


on that landing page until August 2018, at which time the APA disabled the page.6 


On August 21, 2018, however, contemporaneously with the APA’s disabling of the landing 


page, the APA directed readers to the Hoffman Report through a link on a separate webpage and, 


alongside the Report, published new content directly related to the Report’s substance.  That 


separate and newly revised webpage was announced in an August 21, 2018 e-mail to the list-serv 


2  Compl. ¶ 2 & n.1.  Three versions of the Hoffman Report were published or republished on ten occasions.  Publicly 
available copies published by Hoffman and Sidley and republished by APA include a version published on the New 
York Times’ website on July 10, 2015 (http://www.nytimes.com/interactive/2015/07/09/us/document-report.html) 
after it was leaked to the Times by Mr. Hoffman or a member of his team.  (See Pls.’ First Consol. Opp’n to Defs. 
Special MTDs at Background Part C.)  The APA also republished a version of the Report on its website on July 10 
(http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf), and a revised version on September 4, 
2015 (http://www.apa.org/independent-review/revised-report.pdf and ); Newman Aff. at Ex. C.   References to 
“Complaint” or “Compl.” refer to Plaintiffs’ First Supplemental Complaint. 
3 Compl. ¶ 2 & n.1. Newman Aff. ¶ 3. 
4 See Def. APA’s Mem. of P&As in Supp. of Its Contested Special Mot. to Dismiss the Supp. Compl. Under the D.C. 
Anti-SLAPP Act, D.C. Code § 16-5502, at 3 (Mar. 21, 2019) (“APA Second Special MTD”); see also 
Dictionary.com, “Landing Page,” https://www.dictionary.com/browse/landing-page.  
5 Newman Aff. ¶ 4. 
6 See APA Second Special MTD at 3. 
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for the APA’s governing body, the Council of Representatives, and many other people who would 


not have received the 2015 communications about the Report’s initial publications and 


republications.7  This separate and newly revised webpage was (and is) titled “Timeline of APA 


Policies & Actions Related to Detainee Welfare and Professional Ethics in the Context of 


Interrogation and National Security,” and is located at the URL 


https://www.apa.org/news/press/statements/interrogations.aspx.8  Now, to view the Hoffman 


Report, a person goes to the “Timeline” landing page and clicks on the link to the Report, which 


then displays the Report.9  The Hoffman Report (as revised) remains available there to this day.10 


As the APA announced in that same August 21, 2018 e-mail, the APA contemporaneously 


published on the same “Timeline” webpage alongside the new link to the Hoffman Report: 


(1) a response to the Hoffman Report by APA’s Division 19, the Society for 
Military Psychology;11 


7 Compl. ¶ 295; see also Newman Aff. at Ex. 2 (Email from D. Ottaviano to APA Council); and Harvey Aff. at Ex. 
B. & Ex. 2. 
8 Compl. ¶ 295; see also Newman Aff. at Ex. 1 (Email from D. Ottaviano to APA Council); and Harvey Aff. at Ex. 
B. & Ex. 2. 
9 Newman Aff. ¶ 5. The first version of the Report, which the APA published on July 2, 2015, was removed from the 
APA website, and the APA changed the link to that first version of the Report—which remains available on other 
websites—to automatically redirect a reader the revised, September 4, 2015 version of the Report.  See David Hoffman 
et al., Report to the Special Committee of the Board of Directors of the American Psychological Association: 
Independent Review Relating to APA Ethics Guidelines, National Security Interrogations, and Torture, Sidley Austin  
(July 2, 2015, revised Sept. 4, 2015), (“Hoffman Report”), available at  http://www.apa.org/independent-review/APA-
FINAL-Report-7.2.15.pdf. 
10 APA subsequently reposted a number of the webpages it removed at different and separate locations.  The original 
landing page was located at https://www.apa.org/404-error.aspx?url=http://www.apa.org/independent-
review/index.aspx.  See DC Psychological Association, Hoffman  Report Links,  
http://www.dcpsychology.org/Hoffman-Report-Links (reflecting link to the Original Hoffman Report, which now re-
directs to the Revised Hoffman Report). 
11 Sally Harvey et al., Response to the Hoffman Independent Review, The Society for Military Psychology (APA 
Division 19) Presidential Task Force, available at 
https://www.militarypsych.org/uploads/8/5/4/5/85456500/tf19_response_to_the_hoffman_report_div19_excom_app
roved.pdf 
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(2) February 16, 201612 and May 15, 201613 letters from former chairs of the APA 
Ethics Committee; 


(3) a June 12, 2016, letter from former APA Presidents;14 and 


(4) an entry dated February 16, 2017, stating “Five plaintiffs filed a lawsuit against 
the Association arising out of the publication of the Independent Review.”15 


Among their other contents, these documents identified falsehoods, omissions, and biases 


in the Hoffman Report.  Despite that information, the APA republished the Report alongside those 


documents, thus reaffirming the Report’s false and defamatory allegations. 


As pleaded in the Complaint, the APA’s republication of the Hoffman Report was 


reasonably foreseeable to Defendants Hoffman and Sidley.16  First, the APA engaged Hoffman 


and Sidley for the express purpose of writing a report for the APA that it could then republish at 


its own discretion.17  Second, Plaintiffs expressly warned Hoffman and Sidley—in a court filing—


that Plaintiffs had become aware that the APA intended to republish the Hoffman Report before it 


did so, and Hoffman and Sidley responded by supporting the APA’s republication.18 


12 Robert Kinscherff, et al., Open Letter to the APA Board of Directors from Former Chairs of the APA Ethics 
Committee, APA (Feb. 16, 2016), available at  https://www.apa.org/news/press/statements/ethics-chairs-letter01.pdf 
13 Robert Kinscherff, et al., Open Letter from Former Chairs of the APA Ethics Committee to the Board of Directors: 
Perceived, Potential or Actual Conflicts of Interest in Attorney Hoffman Self-Review, APA (May 15, 2016), available 
at https://www.apa.org/news/press/statements/ethics-chairs-letter02.pdf 
14 Past APA Presidents’ Open Letter to the Board of Directors, Council of Representatives, Divisions and Staff (June 
11, 2016), available at https://www.apa.org/news/press/statements/past-presidents-letter.pdf 
15 Compl. ¶ 295; APA, Timeline of APA Policies & Actions Related to Detainee Welfare and Professional Ethics in 
the Context of Interrogation and National Security, http://apa.org/news/press/statements/interrogations. 
16  Compl. ¶ 295 Newman Aff. ¶ 7. 
17 APA Retention Letter from David Hoffman (Sidley Austin) to Nathalie Gilfoyle (APA General Counsel) (Nov. 20, 
2014), available at http://www.hoffmanreportapa.com/resources/Sidleyengagementletter.pdf. 
 
18 Compl. ¶¶ 529-30; see also Pls.’ Praecipe (July 23, 2018); APA & Hoffman/Sidley’s Resp. to Pls.’ Praecipe 
(Sept. 13, 2018). 
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 Defendants’ Stated Goal in Publishing and Re-Publishing the Hoffman 
Report: A Recitation of Facts Only, Not Advocacy. 


From the outset, Defendants have been clear and unwavering in their stated goal for their 


investigation and the Report that emerged from it:  “to ascertain the truth” about allegations that 


the APA colluded with the Department of Defense to facilitate torture, and to report on Defendants’ 


findings “wherever th[e] evidence leads”19—not to advocate in any respect, much less to advocate 


for positions the APA might support. 


The APA, for its part, made that stated goal clear in a public statement when it first retained 


Hoffman and Sidley: 


[T]o fulfill its values of transparency and integrity, the APA Board has authorized 
the engagement of David Hoffman of the law firm Sidley Austin to conduct an 
independent review of whether there is any factual support for the assertion that 
APA engaged in activity that would constitute collusion with the Bush 
administration to promote, support or facilitate the use of “enhanced” interrogation 
techniques by the United States in the war on terror. ...  


It is the intent of the Board that this review will be thorough and fully independent.  
The sole objective of the review is to ascertain the truth about the allegation 
described above, following an independent review of all available evidence, 
wherever that evidence leads, without regard to whether the evidence or 
conclusions may be deemed favorable or unfavorable to APA.20 


During the course of Hoffman’s and Sidley’s investigation, the APA reaffirmed that their 


investigation would be a fact-finding mission and the Report would state the facts “[r]egardless” 


of what those facts were.  In response to a New York Times article that raised questions about the 


APA’s possible involvement in the facilitation of torture, the APA unequivocally stated: 


It is critical that Mr. Hoffman’s review be fully independent and be perceived by 
the public as fully independent. ... His report will determine the facts. ... 


19 APA, Statement of APA Board of Directors: Outside Counsel to Conduct Independent Review of Allegations of 
Support for Torture (Nov. 12, 2014), available at https://www.apa.org/news/press/releases/2014/11/risen-allegations. 
20 Id.  All emphases added unless otherwise noted. 
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Regardless of the outcome, we believe the independent review is critical to the 
Association’s being able to move forward.21 


Hoffman and Sidley stated the same goal: objectivity about the facts, not advocacy. As 


Hoffman explained: 


Clearly, the APA’s goal was “... to have someone produce a credible, thorough 
description of what happened.  In order to do that we have to hire someone who 
can be independent and have the credibility to show we’ve gotten to the bottom of 
the facts.”22 


Thus, Defendants were all aligned in a shared purpose that was expressly and repeatedly 


stated: to conduct an objective investigation and report on the facts whatever they were found to 


be, not to advocate on behalf of the APA or for any other purpose. 


 Defendants Published—and Re-Published—the Hoffman Report on Multiple 
Occasions to Multiple Different Audiences, Some in Private, APA-Only 
Forums. 


As reflected in Plaintiffs’ Complaint, Defendants published or republished different 


versions of the Hoffman Report on multiple different occasions to multiple different audiences.  


Plaintiffs’ 11 claims arising from these separate publications are set forth in the following table.  


Four publications were in private, internal APA-only forums that were not open or available to the 


public, and the claims arising from those publications are highlighted in green: 


Count Defendants Publication at Issue &  
Date of Publication Publisher & Audience 


1 Hoffman & 
Sidley 


Draft Hoffman Report 
June 27, 2015 


Hoffman & Sidley to APA Board of 
Directors, including Special Committee 


(SC) of Board  


2 APA, Hoffman, 
& Sidley 


Draft Hoffman Report 
June 28, 2015 Board & SC to Reisner and Soldz 


21 APA, APA Response to April 30 New York Times Article (Apr. 30, 2015), available at 
https://www.apa.org/news/press/response/new-york-times. 
22 David Hoffman, Corporate Accountability Report, Sidley Austin, at 2 (Oct 28, 2015) (attached as Exhibit A). 
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3 APA, Hoffman, 
& Sidley 


Final Hoffman Report 
Approx. July 2 & 7, 2015 Hoffman & Soldz to Risen 


4 Hoffman & 
Sidley 


Final Hoffman Report 
July 2, 2015 


 
Hoffman & Sidley to Board and SC  


5 APA, Hoffman, 
& Sidley 


Final Hoffman Report 
July 8, 2015 


 


Board & SC to APA Council 


6 APA, Hoffman, 
& Sidley 


Final Hoffman Report 
July 10, 2015 The New York Times to its website 


7 APA, Hoffman, 
& Sidley 


Final Hoffman Report 
July 10, 2015 Board & SC to APA website 


8 APA 
AOL Video & Radio 


Clips 
July 10, 2015 


APA officials to media outlets 


9 Hoffman & 
Sidley 


Revised Hoffman Report 
Sept. 4, 2015 Hoffman and Sidley to SC and Board 


10 APA, Hoffman, 
& Sidley 


Revised Hoffman Report 
Sept. 4, 2015 Board & SC to APA website 


11 APA, Hoffman, 
& Sidley 


Revised Hoffman Report 
Aug. 21, 2018 APA to APA website 


 
ARGUMENT 


As explained below, Defendants’ four Special Motions to Dismiss should be denied for 


two reasons in addition to those detailed in Plaintiffs’ Consolidated Opposition to Defendants’ 


First Special Motions to Dismiss. 


First, Defendants fail to “make a prima facie showing that the claim[s] at issue arise[] from 


an act in furtherance of the right of advocacy on issues of public interest,” as required by the D.C. 


Anti-SLAPP Act.  See D.C. Code § 16-5502(b).  Defendants fail to do so for the simple reason 


that they have repeatedly stated that the Hoffman Report was an objective recitation of facts—not 


a work of advocacy.  In addition, while the DC Anti-SLAPP Act requires that “an act in furtherance 


of the right of advocacy” must take place “in a place open to the public or a public forum,” D.C. 


Code § 16-5501(1)(A)(ii), Defendants’ publications at issue in Plaintiffs’ Claims 1, 4, 5, and 9 


JA1782







occurred in private, internal APA-only forums that were not open or available to the public.  Thus, 


those publications cannot as a matter of law constitute “act[s] in furtherance of the right of 


advocacy,” and the D.C. Anti-SLAPP Act cannot apply to claims based on them. 


Second, Defendants’ Special Motions to Dismiss Count 11 of Plaintiffs’ Complaint must 


be denied because Defendants cannot demonstrate as a matter of law that the APA’s 2018 


publication of the Hoffman Report—in a new location on a different webpage updated with 


numerous substantive comments and documents directly related to the Report’s content and 


advertised by e-mail to numerous people—was not a “republication” for purposes of defamation 


law.  Moreover, Defendants Hoffman and Sidley cannot demonstrate as a matter of law that it was 


not reasonably foreseeable that the APA would republish their Report. 


I. Defendants Fail to Meet Their Initial Burden to “Make a Prima Facie Showing That 
Plaintiffs’ Claims Arise From an Act in Furtherance of the Right of Advocacy.” 


Defendants’ Special Motions to Dismiss should be denied because Defendants fail to 


“make a prima facie showing that the claim[s] at issue arise[] from an act in furtherance of the 


right of advocacy on issues of public interest,” as required by the D.C. Anti-SLAPP Act.  See D.C. 


Code § 16-5502(b). 


As the D.C. Court of Appeals has explained, under the plain text of the D.C. Anti-SLAPP 


Act, “the party filing a special motion to dismiss must first show entitlement to the protections 


of the Act by ‘mak[ing] a prima facie showing that the claim at issue arises from an act in 


furtherance of the right of advocacy on issues of public interest.’”  Competitive Enter. Inst. v. 


Mann, 150 A.3d 1213, 1227 (D.C. 2016) (quoting D.C. Code § 16-5502(b)); see also Nader v. de 


Toledano, 408 A.2d 31, 48 (D.C. 1979) (explaining that a prima facie showing requires “a 


sufficient quantum of evidence which, if credited, would permit judgment in his favor unless 


contradicted by credible evidence offered by the opposing party”).  As is clear from the statutory 
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text, a defendant must make that showing on a claim-by-claim basis.  D.C. Code § 16-5502(b).  


Only after the defendant has made that showing does the burden shift to the plaintiff to demonstrate 


that his claims are likely to succeed on the merits.  Mann, 150 A.3d at 1227. 


Here, Defendants cannot make the prima-facie showing required under the D.C. Anti-


SLAPP Act, and their Special Motions to Dismiss must be denied at the outset. 


 Defendants Cannot Make a Prima-Facie Showing That Any of Plaintiffs’ 
Claims “Arise From an Act in Furtherance of the Right of Advocacy.” 


Defendants cannot make their required prima-facie showing because all of Plaintiffs’ 


claims arise from Defendants’ publication (and re-publication) of the Hoffman Report, which 


Defendants have repeatedly described as an objective, factual report of Mr. Hoffman’s 


investigation—in other words, an objective assessment, not a work of advocacy. 


As described above, Defendants made clear from the time the APA engaged Hoffman and 


Sidley that their goal was “to ascertain the truth” about allegations that the APA colluded with the 


Department of Defense to facilitate torture and to report on their findings “wherever th[e] evidence 


leads.”23  According to the APA, it engaged Hoffman and Sidley “to conduct an independent 


review of whether there is any factual support for the assertion that APA engaged in activity that 


would constitute collusion with the Bush administration” to facilitate torture, and “[t]he sole 


objective of the review is to ascertain the truth about [that] allegation ... following an independent 


review of all available evidence, wherever that evidence leads, without regard to whether the 


evidence or conclusions may be deemed favorable or unfavorable to APA.”24  As APA then 


further explained to the public, “[Hoffman’s] report will determine the facts,” “[r]egardless” of 


23 APA, Statement of APA Board of Directors: Outside Counsel to Conduct Independent Review of Allegations of 
Support for Torture (Nov. 12, 2014), available at https://www.apa.org/news/press/releases/2014/11/risen-allegations. 
24 Id. 
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what those facts showed.25  And Hoffman and Sidley, for their part, likewise publicly stated that 


their goal was objectivity, not advocacy: “to have someone produce a credible, thorough 


description of what happened” and to get “to the bottom of the facts.”26  


Critically—and dispositively for Defendants’ Special Motions to Dismiss—Defendants 


offer no evidence whatsoever to rebut their public characterization of their goals for the 


investigation and Report.  See Nader, 408 A.2d at 48 (prima facie showing requires “a sufficient 


quantum of evidence which, if credited, would permit judgment in his favor unless contradicted 


by credible evidence offered by the opposing party”).  Rather, Defendants try to dodge that 


indisputable fact by focusing on the separate “public interest” portion of the “act in furtherance of 


the right of advocacy on issues of public interest” requirement.27  Regardless of whether the APA’s 


alleged collusion with the Department of Defense or the treatment of detainees in military custody 


are issues of public interest, the fact remains that the publication of the Hoffman Report was not 


an “act in furtherance of the right of advocacy” on those issues.28 


Indeed, further demonstrating that Defendants’ publication of the Hoffman Report was not 


an “act in furtherance of the right of advocacy on issues of public interest,” Defendants have 


successfully argued to this Court that Plaintiffs Behnke and Newman must submit their claims to  


25 APA, APA Response to April 30 New York Times Article (Apr. 30, 2015), available at 
https://www.apa.org/news/press/response/new-york-times. 
26 Ex. A, David Hoffman, Corporate Accountability Report, Sidley Austin, p. 2 
27 See Defs. Sidley Austin LLP, Sidley Austin (DC) LLP & David Hoffman’s Mem. in Supp. of Contested Special 
Mot. to Dismiss Under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502, at 10 (Oct. 13, 2017) (“Hoffman/Sidley 
First Special MTD”); Def. APA’s Mem. of P&As in Supp. of Its Contested Special Mot. to Dismiss Under the D.C. 
Anti-SLAPP Act, D.C. Code § 16-5502, at 8-9 (Oct. 13, 2017) (“APA First Special MTD”); Defs. Sidley Austin 
LLP, Sidley Austin (DC) LLP & David Hoffman’s Mem. in Supp. of Contested Special Mot. to Dismiss Count 11 of 
the First Supp. Compl. Under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502, at 9 (Mar. 21, 2019) 
(“Hoffman/Sidley Second Special MTD”); APA Second Special MTD at 5. 
28 See also Legislative History, comments of the American Civil Liberties Union, September 17, 2010, p. 4, 
successfully suggesting a language change in the statute from “broader” language (“Act in furtherance of the right of 
free speech”) to “narrower” language (“Act in furtherance of the right of advocacy on issues of public interest”). 
Available at https://tinyurl.com/yx6d9ocl; pdf p. 17. 
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arbitration in the first instance rather than litigate them because their claims relate to a private 


employment dispute to be decided under the terms of their expired employment agreements with 


the APA.29  Having argued that Plaintiffs Behnke’s and Newman’s claims are a private matter 


between employer and employee, Defendants are estopped from now arguing the contrary position 


that their publications of the Hoffman Report on which Plaintiffs’ claims are based were public 


acts of advocacy on matters of public interest.  See, e.g., Nwokwu v. Allied Barton Sec. Serv., 171 


A.3d 576, 585 n.20 (D.C. 2017) (“’[J]udicial estoppel’ generally prevents a party from prevailing 


in one phase of a case on an argument and then relying on a contradictory argument to prevail in 


another phase.” (quoting New Hampshire v. Maine, 532 U.S. 742, 748 (2001))). 


Because Defendants offer no evidence to rebut their public statements that their goal for 


the investigation and Report was objectivity, not advocacy, their Motions must be denied for that 


reason alone. 


 Defendants’ Special Motions to Dismiss Claims 1, 4, 5, and 9 Fail Because the 
Publications on Which Those Claims Are Based Were Not Made in a Public 
Forum. 


Defendants’ Special Motions to Dismiss Claims 1, 4, 5, and 9 fail for the additional and 


independent reason that the publications on which those claims were based were not made “in a 


place open to the public or a public forum” or in “petitioning [to] the government or 


communicating views to members of the public.”  D.C. Code §§ 16-5501(1), 16-5502(b). 


To satisfy their initial burden under the D.C. Anti-SLAPP Act, Defendants must “make a 


prima facie showing that the claim at issue arises from an act in furtherance of the right of advocacy 


on issues of public interest.”  D.C. Code § 16-5502(b).  The Act rigidly defines “act in furtherance 


of the right of advocacy on issues of public interest” as follows: 


29 See Order (Mar. 26, 2019). 
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(A) Any written or oral statement made: 


(i) In connection with an issue under consideration or review by a 
legislative, executive, or judicial body, or any other official proceeding 
authorized by law; or 


(ii) In a place open to the public or a public forum in connection with an 
issue of public interest; or 


(B) Any other expression or expressive conduct that involves petitioning the 
government or communicating views to members of the public in connection with 
an issue of public interest. 


D.C. Code § 16-5501(1). 


Thus, to qualify as an “act in furtherance of the right of advocacy on issues of public 


interest,” Defendants’ publications must be made “in a place open to the public or a public forum” 


or in “petitioning [to] the government or communicating views to members of the public.”  Id.  


And, of course, Defendants must make that showing on a claim-by-claim basis.  D.C. Code § 16-


5502(b); see also, e.g., Ingber v. Ross, 479 A.2d 1256, 1269 (D.C. 1984) (“[E]ach publication of 


a defamatory statement, including each republication, is a separate tort[.]”); Restatement (Second) 


of Torts § 576 (similar). 


Here, Defendants cannot make a prima facie showing that their publications of the 


Hoffman Report on which Plaintiffs’ Claims 1, 4, 5, and 9 are based were “act[s] in furtherance of 


the right of advocacy” because the publications were to private, non-public audiences and did not 


“communicate views to members of the public.”  Those four Claims are based on the following 


publications, all in private forums open only to the leadership of the APA, a private organization, 


not to the public:30 


30 Turnbull v. Lucerne Valley Unified Sch. Dist., 234 Cal. Rptr. 3d. 488, 495 (2018) (Defendants did not show the 
acceptance of a note is protected as a ‘written or oral statement or writing made in a place open to the public or a 
public forum.’”); Contiki U.S. Holdings, Inc. v. Dilanzo, No. B247620, 2015 WL 412997, at *4 (Cal. Ct. App. Feb. 2, 
2015) (“[T]hree statements made by email—to a Contiki partner company, to the Operations Resource Manager of 
Contiki Holidays, United Kingdom, and to the author of a blog—were not made in a public forum because those 
emails were not public.”); Mazzaferri v. Mazzaferro, No. A131261 2011 WL 5412459, at *5 (Cal. Ct. App. Nov. 9, 
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Claim Publication at Issue & Audience 


1 Hoffman and Sidley’s publication of the Draft Hoffman Report to only the APA 
Board of Directors & Special Committee thereof (June 27, 2015)31 


4 Hoffman and Sidley’s publication of the Final Hoffman Report to only the APA 
Board of Directors and Special Committee thereof (July 2, 2015) 


5 The APA’s publication of the Final Hoffman Report to only the APA Council  
(July 8, 2015) 


9 Hoffman and Sidley’s publication of the Revised Hoffman Report to only the APA 
Board of Directors and Special Committee thereof (Sept. 4, 2015) 


 
Each of these publications was made via secure, password protected websites or by e-mails 


directed only to select APA governance members. None of these publications was accessible to 


the public.32  


Because none of the publications at issue in these four Claims was made “in a place 


open to the public or a public forum” or  made in “petitioning the government or 


communicating views to members of the public,” Defendants’ Special Motions to Dismiss should 


be denied as to Plaintiffs’ Claims 1, 4, 5, and 9 for this independent reason. 


2011) (“[T]he Recorder’s Office may be a repository of public information, it is not a forum for public debate or 
discussion on issues of public interest.”); Kurwa v. Harrington, Foxx, Dubrow & Canter, LLP, 53 Cal. Rptr. 3d 256, 
260 (2007) (“a business letter addressed to the intended recipient—the president of the HMO—from an attorney for 
one of two shareholders of a corporation providing medical services to the HMO's members. As such, it does not fit 
the definition of a public forum.”); Weinberg v. Feisel, 2 Cal. Rptr. 3d 385, 391 (2003) (“Means of communication 
where access is selective, such as most newspapers, newsletters, and other media outlets, are not public forums.”). 
31 In its March 13, 2019, response to Plaintiffs’ fourth interrogatory, APA stated that it received the cover letter for 
the July 2, 2015, Report via a Sidley secure website and by e-mail from Sidley.  
32 James Aff. ¶ 7 (Exhibit C-17 to Plaintiffs’ First Consolidated Opposition). 
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 Even if the Hoffman Report Were a Work of Advocacy, Defendants Hoffman 
and Sidley Cannot Claim the Protection of the D.C. Anti-SLAPP Act Because 
They Did Not Advocate on Their Own Behalf, Only for the APA. 


Even if the publications (and republications) of the Hoffman Report were “act[s] in 


furtherance of the right of advocacy”—and they were not—only the APA, not Hoffman or Sidley, 


can claim the protection of the Anti-SLAPP Act. 


Courts that have examined the types of acts that qualify for protection under anti-SLAPP 


statutes have repeatedly held that “one seeking the protection of the statute must show that” he 


has acted “on [his or her] own behalf.”  Cardno ChemRisk, LLC v. Foytlin, 68 N.E.3d 1180, 1187 


(Mass. 2017) (brackets in original); Steinmetz v. Coyle & Caron, Inc., 862 F.3d 128, 137 (1st Cir. 


2017) (recognizing that Massachusetts Anti-SLAPP Act “encompasses only parties who petition 


their government as citizens, not as vendors of services” (quotation marks omitted)); Gaudette v. 


Mainely Media, LLC, 160 A.3d 539, 543 (Me. 2017) (admonishing that Maine’s Anti-SLAPP Act 


applies only when claims are based on “the moving party’s exercise of the moving party’s right 


of petition” (emphasis in original)).  Indeed, in the exact situation in this case—where the board 


of an organization hired an independent investigator to conduct an investigation and the 


investigator then publishes statements about his investigation—the Massachusetts Supreme 


Judicial Court has expressly held that the Massachusetts Anti-SLAPP Act does not apply to claims 


based on the investigator’s statements because the investigator “was not exercising his right to 


petition or to seek any redress ... but rather was acting solely on behalf of [an organization] as an 


expert investigator and witness.”  Kobrin v. Gastfriend, 821 N.E.2d 60, 65 (Mass. 2005). 


So, too, here.  It is not disputed (and could not possibly be disputed) that Hoffman and 


Sidley conducted their investigation and published the Hoffman Report solely at the request of and 


for the APA.  Likewise, it is not disputed (and could not possibly be disputed) that Hoffman and 


Sidley were not acting as advocates on behalf of the APA (as in a typical attorney-client 
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relationship).  That is clear from the APA’s repeated statements that “[i]t is the intent of the [APA] 


that [Hoffman and Sidley’s] review will be thorough and fully independent.”33 


Therefore, even if the APA could claim the protections of the D.C. Anti-SLAPP Act, 


Hoffman and Sidley cannot, and their Special Motions to Dismiss should be denied for this 


additional reason. 


 Even if the Hoffman Report Were a Work of Advocacy, Because Defendant 
APA Only Identifies Its Publication of the Hoffman Report on Its Website 
(Claim 7) as an Act of Advocacy, Its Special Motion to Dismiss Should Be 
Denied as to Claims 1-6 And 8-11. 


Finally, because the APA asserts in its Special Motions to Dismiss only that a single 


publication of the Hoffman Report—its “publication of that Report on its website”—constitutes 


“an act in furtherance of the right of advocacy on issues of public interest,”34 its Motions should 


be denied as to all of Plaintiffs’ claims except Claim 7, which is based on that specific 


publication.35 


As explained above, the D.C. Anti-SLAPP Act requires that a party seeking its protections 


“makes a prima facie showing that the claim at issue arises from an act in furtherance of the right 


of advocacy on issues of public interest.”  D.C. Code § 16-5502(b); accord Mann, 150 A.3d at 


1227.  In other words, a defendant cannot broadly claim that the Act applies to a complaint as a 


whole; it must demonstrate the Act’s applicability on a claim-by-claim basis.  See id.  That 


requirement is significant because, as noted above, “each publication of a defamatory statement, 


33 APA, Statement of APA Board of Directors: Outside Counsel to Conduct Independent Review of Allegations of 
Support for Torture (Nov. 12, 2014), available at https://www.apa.org/news/press/releases/2014/11/risen-allegations. 
34 APA First Special MTD at 9. 
35 Sidley and Hoffman fail to claim that they undertook any “act” protected under the D.C. statute and instead assert 
that they merely “contemplated” that APA would publish the Report. (Hoffman/Sidley First Special MTD at 10; APA 
First Special MTD at 10; Hoffman/Sidley Second Special MTD at 10; APA Second Special MTD at 10.) 
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including each republication, is a separate tort.”  Ingber v. Ross, 479 A.2d at 1269 (quotation marks 


omitted); Restatement (Second) of Torts § 576. 


Here, the APA contends only that it “has made a prima facie showing that its publication 


of the [Hoffman] Report on its website constitutes an ‘act in furtherance of the right of advocacy 


on issues of public interest.’”36  That publication is only the subject of Plaintiffs’ Claim 7.  Because 


the APA is limited to the arguments raised in its motions and cannot raise new arguments on reply, 


Williams v. United States, 52 A.3d 25, 50 n.104 (D.C. 2012), its Motions should be denied as to 


all of Plaintiffs’ claims except Claim 7 for this additional reason. 


II. Defendants Fail to Demonstrate as a Matter of Law That Their Republication of the 
Hoffman Report as Alleged in Claim 11 Is Not a “Republication” for Purposes of 
Defamation Law. 


Even if Defendants could satisfy their initial burden under the D.C. Anti-SLAPP Act—and 


they cannot—their Second Special Motions to Dismiss Plaintiffs’ Claim 11 fail because 


Defendants cannot demonstrate as a matter of law that the APA’s 2018 publication of the Hoffman 


Report in a new location (and to new readers) was not a “republication” for purposes of defamation 


law.  Nor can Defendants Hoffman and Sidley demonstrate as a matter of law that it was not 


reasonably foreseeable that the APA would republish the Report.  


Because questions of publication and republication are questions of fact, to prevail on their 


Motions Defendants must prove that the publication at issue in Plaintiffs’ Claim 11 is not a 


republication as a matter of law.  See, e.g., Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 


879 (W.D. Va. 2016) (“[T]he question of whether plaintiff has proved the element of publication 


is a factual one for the jury.  It follows, then, that republication is also for the factfinder to 


determine.”); Tavoulareas v. Piro, 759 F.2d 90, 136 (D.C. Cir.), vacated in part on other grounds 


36 APA’s First Special MTD at 9. 
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on reh’g, 763 F.2d 1472 (D.C. Cir. 1985), and on reh’g, 817 F.2d 762 (D.C. Cir. 1987) 


(“Responsibility for publication is a factual question which is normally for the jury to resolve.”); 


Etheredge-Brown v. Am. Media, Inc., 13 F. Supp. 3d 303, 307 n.2 (S.D.N.Y. 2014) (“The question 


whether the initial Internet publication of the allegedly defamatory article constitutes a 


republication is a question of fact, at least in part.”). As explained below, Defendants cannot do so. 


 Defendants’ 2018 Publication of the Hoffman Report on a Different Webpage 
to a New Audience Is a Separate Publication from Their 2015 Publication of 
the Hoffman Report. 


Although Defendants attempt to complicate it, the issue of whether Defendants’ 2018 


publication of the Hoffman Report constitutes a publication separate from their 2015 publications 


turns on a simple fact: the publications took place at separate times and reached different 


audiences.  Nothing more is necessary.  Indeed, as discussed below, under settled law publication 


at separate times constitutes republication even if the republication reached the same audience. 


As explained in Restatement (Second) of Torts § 577A—which has been repeatedly 


applied in the District of Columbia37—when determining if defamatory communications constitute 


separate publications, courts apply the commonsense rule that “each of several communications to 


a third person by the same defamer is a separate publication.”  Restatement (Second) of Torts 


§ 577A(1).  Moreover, as explained by the U.S. Supreme Court and the Restatement, that is true 


even where the same defamatory communication is repeated on separate occasions: the “‘general 


rule [is] that each communication of the same defamatory matter by the same defamer, whether to 


a new person or to the same person, is a separate and distinct publication, for which a separate 


cause of action arises.’”  Keeton v. Hustler Mag., Inc., 465 U.S. 770, 774 n.3 (1984) (quoting 


37 See, e.g., Jankovic v. Int’l Crisis Grp., 494 F.3d 1080, 1087 (D.C. Cir. 2007); Foretich v. Glamour, 753 F. Supp. 
955, 960 (D.D.C. 1990). 
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Restatement (Second) of Torts § 577A cmt. a.).  Thus, under this long-standing and commonsense 


rule, when a defendant publishes a defamatory statement and subsequently re-publishes that same 


defamatory statement or publishes a new defamatory statement about the plaintiff, those 


publications give rise to multiple causes of action.38 


Here, Defendants’ 2015 and 2018 publications of the Hoffman Report each constitutes a 


separate “publication” under this straightforward rule.  It is undisputed that Defendants first 


published their revised Hoffman Report on the APA’s website in 2015 and that it was viewed by 


many people at that time.39  It is similarly undisputed that Defendants again published the Hoffman 


Report on the APA’s “Timeline” webpage in 2018 (along with additional materials that related 


directly to the substance of the Hoffman Report).  That alone would be enough to constitute 


republication.  But even more, the APA advertised the newly revised webpage’s existence by an 


e-mail to its Council of Representatives list-serv, which included people who would not have 


received its similar communications in 2015.40  That e-mail caused the republished Hoffman 


Report to be viewed by different people than had viewed it in 2015.41 


Because both publications of the Hoffman Report contained defamatory statements about 


Plaintiffs, and because each was published at a separate time to a different audience, each 


38 The Restatement provides a clear illustration of the operation of this rule: “On one occasion A says to B that C is a 
murderer.  On a later occasion A repeats the same statement to B. On a third occasion A makes the same statement to 
D. Each of the three communications is a separate publication and C has three causes of action against A.”  Restatement 
(Second) of Torts § 577A illus. 1. 
39 Newman Aff. ¶ 6.  
40 APA continued to add new substance content to that page until September 18, 2019, most of which referred to the 
revised September 4, 2015, false and defamatory statements concerning Plaintiffs. See APA, Timeline of APA Policies 
& Actions Related to Detainee Welfare and Professional Ethics in the Context of Interrogation and National Security, 
http://apa.org/news/press/statements/interrogations (reflecting entries on various dates). 
41 Newman Aff. ¶ 6;  Harvey Aff. ¶ 6.  Although the viewership metrics are in Defendants’ exclusive possession, they 
cannot reasonably contend that the audiences for these separate publications three years apart did not differ.  Even if 
that were not the case, however, a separate publication three years after a previous publication is enough to constitute 
republication.  


JA1793



http://apa.org/news/press/statements/interrogations





constitutes a separate “publication” as a matter of law and gives rise to separate causes of action.  


See Keeton, 465 U.S. at 774.  Consequently, Defendants’ Special Motions to Dismiss Plaintiff’s 


Claim 11 must be denied. 


1. The “Single Publication Rule” Does Not Render the 2015 and 2018 
Publications the Same Publication.  


Contrary to Defendants’ contentions, this conclusion that the APA republished the Report 


in 2018 is not affected by the so-called “single publication rule.”  As the U.S. Supreme Court has 


explained, the single publication rule constitutes a narrow “exception” to the “general rule” that 


“each communication of the same defamatory matter by the same defamer, whether to a new 


person or to the same person, is a separate and distinct publication, for which a separate cause of 


action arises.”  Keeton, 465 U.S. 774 & n.3. 


Under the single publication rule, a “single, integrated publication of a periodical or edition 


of a book or similar aggregate communication” is a single publication, Foretich v. Glamour, 753 


F. Supp. 955, 960 (D.D.C. 1990), and “a single communication heard at the same time by two or 


more third persons is a single publication,” Restatement (Second) of Torts § 577A(2).  The rule’s 


purpose is to “avoid[] multiplicity of suits, as well as harassment of defendants” that would be 


caused by a plaintiff bringing a separate defamation claim for every person who read a single 


defamatory book, article, or report.  Jankovic v. Int’l Crisis Grp., 494 F.3d 1080, 1087 (D.C. Cir. 


2007). 


Notably, and consistent with that purpose, the single publication rule does not apply to 


“separate ... publications on different occasions” or “republications” of a defamatory statement.  


Restatement (Second) of Torts § 577A cmt. d.  “In these cases, the publication reaches a new group 


and the repetition justifies a new cause of action.”  Id.  As D.C. courts have explained, “subsequent 


publications of the same material, such as new editions of a newspaper or book, or rebroadcast of 
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a television program, are new publications, or republications, that trigger a new cause of action[.]”  


Foretich, 753 F. Supp. at 960.  As one court applying this rule cogently explained, “[i]t would 


seem plain on principle that no matter on how many separate occasions one may utter slanderous 


words about another (though all may refer to the same transaction) each slander constitutes a new 


cause of action.”  Weaver v. Beneficial Fin. Co., 199 Va. 196, 200 (1957).  Thus, as explained in 


the Restatement, the paradigmatic example of a republication is that of a newspaper with morning 


and evening editions: “[I]f the same defamatory statement is published in the morning and evening 


editions of a newspaper, each edition is a separate single publication and there are two causes of 


action.”  Restatement (Second) of Torts § 577A cmt. d.42 


The facts make clear that the single publication rule does not apply here.  As explained 


above, Defendants published statements alleged to be defamatory about Plaintiffs on separate 


occasions—in 2015 and later in 2018—and on different locations on the APA website.  Moreover, 


the 2018 publication was advertised by e-mail to a different (although overlapping) audience.  This 


is not a case where a single publication reached a single, large audience, thus warranting 


application of the single-publication rule; rather, Defendants republished allegedly defamatory 


statements about Plaintiffs on different occasions (years apart), thus giving rise to separate causes 


of action for defamation.  See Weaver, 199 Va. at 200 (“[E]ach time defamatory matter is brought 


to the attention of a third person there is a new publication constituting a separate cause of action 


against the person responsible for such new publication.”). 


42 The Restatement again provides a helpful illustration: “A publishes in a magazine of national circulation an article 
in which he describes B by name as a chronic drunkard....  reprints the same article in the next issue of his magazine. 
There are two publications.”  Restatement (Second) of Torts § 577A illus. 3, 5. 


JA1795







2. The Publication and Republication of the Hoffman Report on the 
Internet Does Not Render the 2015 and 2018 Publications the Same 
Publication. 


In addition, again contrary to Defendants’ contentions, the manner in which Defendants 


republished the Hoffman Report in 2018—via a hyperlink on the APA’s “Timeline” website—


does not render that republication the same as Defendants’ original publication of the Report in 


2015. 


Defendants make much of the fact that, rather embedding the Hoffman Report directly on 


the “Timeline” webpage so that the entire text of that lengthy document displayed there, 


Defendants instead published there a hyperlink to the Report.  But that is a distinction without a 


difference.  As courts in the District of Columbia and elsewhere have repeatedly held, when a 


person posts a hyperlink to a document on a webpage, he incorporates that document into that 


webpage and publishes it on that webpage for purposes of defamation law.  See, e.g., Boley v. Atl. 


Monthly Grp., 950 F. Supp. 2d 249, 262 (D.D.C. 2013) (“And in referring to [plaintiff] as a warlord 


in his February 11, 2010 article, [defendant] provided a hyperlink to his January 27, 2010 article, 


thus incorporating that article by reference and providing the necessary context for the allegedly 


defamatory remark.”). 


A hyperlink constitutes the incorporation of a hyperlinked document by reference for a 


simple reason.  As courts have explained, in the Internet era, “it is simply assumed that persons 


navigating the Internet understand hyperlinks as means of connecting one webpage to another,” 


and, accordingly, courts have held that “clicking [a] hyperlinked phrase is the twenty-first century 


equivalent of turning over [a] cruise ticket.”  Adelson v. Harris, 973 F. Supp. 2d 467, 484 


(S.D.N.Y. 2013); see also Nissan Motor Co. v. Nissan Computer Corp., 378 F.3d 1002, 1119 (9th 


Cir. 2004) (noting “the ease of clicking on a link” and explaining that a person interested in linked 


materials could “logically be expected to follow those links to obtain information” about the linked 
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materials); Yahoo! Inc. v. La Ligue Contre Le Racisme Et L’Antisemitisme, 433 F.3d 1199, 1202 


(9th Cir. 2006) (noting the ease with which “any user” can click a link and view the linked content). 


In other words, the hyperlinked materials are part and parcel of the document containing 


the hyperlink.  It is thus not surprising that courts have expressly held in defamation cases that 


where, as here, a website contains a hyperlink to a second document, that second document is 


incorporated into the website containing the link.  See, e.g., Boley, 950 F. Supp. 2d at 262; Nestle 


Purina PetCare Co. v. Blue Buffalo Co., No. 14-cv-859, 2015 WL 1782661, at *2, 11-12 (E.D. 


Mo. Apr. 20, 2015) (denying motion to dismiss defamation claims based on defendant’s Facebook 


and Twitter posts that did not even name plaintiff but contained links to websites naming and 


making defamatory statements about plaintiff).43  Accordingly, by publishing a hyperlink to the 


Hoffman Report on the APA’s “Timeline” webpage, Defendants intentionally and unmistakably 


incorporated the Hoffman Report into and published the Hoffman Report on that webpage. 


Even if Defendants’ 2018 publication of the Hoffman Report did not constitute a 


republication for the reasons described above—and it does—it would still constitute a separate 


publication as a matter of law because Defendants added new, substantive content and commentary 


about the Report on the same webpage on which they republished it.  


As courts to have addressed the question have uniformly held, “where substantive material 


is added to a website, and that material is related to defamatory material that is already posted, a 


republication has occurred.”  In re Davis, 347 B.R. 607, 612 (W.D. Ky. 2006) (holding addition 


of “update” section below original article constituted republication of article); Larue v. Brown, 


43 See also, e.g., Werner v. Hewlett-Packard Co., No. 13-cv-10287, 2015 WL 1005332, at *2 (E.D. Mich. Mar. 5, 
2015) (observing that an online document “expressly incorporate[d], through an electronic link,” another document); 
Barton v. Hewlett-Packard Co., No. 13-cv-554, 2014 WL 6966986, at *1 (W.D. Pa. Dec. 9, 2014) (same); Rosado v. 
eBay Inc., 53 F. Supp. 3d 1256, 1260 & n.1 (N.D. Cal. 2014) (taking judicial notice of online agreement with other 
materials “[hyper]linked to and incorporated by reference” into it). 
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333 P.3d 767, 773 (Ariz. Ct. App. 2014) (holding addition of “updates” to articles constitutes 


republication of original articles giving rise to additional causes of action).  As Defendants 


concede,44 only where modifications to a website are “mere technical changes ... such as changing 


the way an item of information is accessed,” or are otherwise “unrelated” to the defamatory content 


can there be no republication.  Davis, 347 B.R. at 611. 


Here, as Defendants have admitted, when they republished the Hoffman Report on the 


APA’s “Timeline” webpage in 2018, they contemporaneously published on that page, along with 


the Report, the three documents and notation concerning this lawsuit described in Section A of the 


Factual Background.45  Those documents and notation undeniably related to and commented on 


the Hoffman Report, including by quoting specific sections of the Report, reviewing its 


conclusions, and disputing its findings. 


In Davis, the additional substantive material continued or expanded upon the original 


defamation.  However, that is not a necessary condition for a court to find that a republication 


occurred because new substantive material has been added to the defamatory document’s location.  


In Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862 (W.D. Va. 2016), an online magazine 


published a defamatory article about the plaintiff’s treatment of an alleged rape on campus.  A year 


after the article was first published, the magazine issued a statement, appended to the online article 


and on a separate URL, which acknowledged that the rape accusation could not be corroborated.  


The magazine argued that it could not be held liable for a republication since the statement was a 


44 Hoffman/Sidley Second Special MTD at 13; APA Second Special MTD at 6. 
45 As explained above (see supra Background Part A), these materials included (1) a Division 19 Task Force Response 
to the Hoffman Report; (2) February 16, 2016 and May 15, 2016 letters from former APA Ethics Chairs; (3) a June 
12, 2016 letter from former APA Presidents; and (4) an entry for February 16, 2017 stating ‘Five plaintiffs filed a 
lawsuit against the Association arising out of the publication of the Independent Review. See Compl. ¶ 295; APA, 
Timeline of APA Policies & Actions Related to Detainee Welfare and Professional Ethics in the Context of 
Interrogation and National Security, http://apa.org/news/press/statements/interrogations. 
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retraction of the original defamatory statements.  The court rejected that argument, holding that 


“a reasonable jury could determine that the December 5th Editor's Note ‘effectively retracted’” 


only a portion of the original article.  Eramo, 209 F. Supp. 3d at 880. 


Here, the documents that accompanied APA’s reposting of the Report on a newly revised 


and substantively modified webpage were not even a retraction of any kind.  They were merely 


documents from APA members criticizing the Report.  In this circumstance, a jury could easily 


find that reposting the Report in the face of those criticisms—and then affirmatively directing APA 


members to a new location to read it—constituted a republication of the Report’s defamatory 


content. 


Because this is not a case involving the mere continued hosting of a statement on a single 


website,46 the simple posting of a hyperlink without more,47 the mere addition of or change to a 


URL on the same website,48 or additions or changes to unrelated parts of a website,49 Defendants’ 


46 See APA Second Special MTD at 6 (citing Yeager v. Bowlin, 693 F.3d 1076, 1082 (9th Cir. 2012)).  
47 See APA Second Special MTD at 7-8 (citing In re Philadelphia Newspapers, 690 F.3d 161 (3d Cir. 2012); Doctors 
Data, Inc. v. Barrett, 170 F. Supp. 3d 1087 (N.D. Ill. 2016); Salyer, 701 F. Supp. 2d 912, 917 (W.D. Ky. 2009); Life 
Designs Ranch, Inc. v. Sommer, 364 P.3d 129, 138 (Wash. Ct. App. 2015); Haefner v. New York Media, LLC, 82 
A.D.3d 481 (N.Y. App. 2011); Clark v. Viacom Int’l Inc., 617 F. App’x 495 (6th Cir. 2015); Mirage Entm’t, Inc. v. 
FEG Enteretenimientos S.A., 326 F. Supp. 3d 26 (S.D.N.Y. 2018); United States ex rel. Klein v. Omeros Corp., 897 
F. Supp. 2d 1058 (S.D. Wash. 2012)). 
48 See APA Second Special MTD at 8-9 (citing cases involving only technical changes to the material or adding an 
identical copy to a new URL without adding any new substantive material related to the original defamatory material, 
including Canatella v. Van de Kamp, 486 F.3d 1128 (9th Cir. 2007) (only change was allowing access to material 
through search mechanism); Kinney v. Barnes, No. B250188, 2014 WL 2811832 (Cal. Ct. App. 2014) (only changes 
were removing date and moving article to an archives section of website); Yeager v. Bowlin, 693 F.3d 1076 (involving 
modification of unrelated information to the website); Martin v. Daily News, L.P., 951 N.Y.S.2d 87 (Sup. Ct. 2012) 
(involving the mere addition of “share buttons” permitting readers to share the material on social media); and Life 
Designs Ranch, 364 P.3d at 137 (no changes at all)). 
49 See APA Second Special MTD at 6-7 (citing cases involving only the addition of materials wholly unrelated to the 
previously published defamatory materials, including Salyer, 701 F. Supp. 2d at 917 (“[t]he mere act of editing a 
website to add unrelated content”); Firth v. State, 98 N.Y.2d 365, 371 (2002) (involving “the mere addition of 
unrelated information to a Web site”); and Yeager, 693 F.3d 1076 (involving the continued hosting of defamatory 
information while modifying unrelated information on website)). 
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case law is entirely distinguishable.  Defendants’ Special Motions to Dismiss Plaintiffs’ Claim 11 


must be denied. 


 Defendants Hoffman and Sidley Fail to Prove as a Matter of Law That the 
APA’s Republication of the Hoffman Report in 2018 Was Not Reasonably 
Foreseeable to Them. 


Finally, Defendants Hoffman and Sidley argue that they cannot be liable for the APA’s 


republication of the Hoffman Report in 2018 because the republication was not reasonably 


foreseeable to them.  Because the question of whether a publication or republication was 


reasonably foreseeable is generally a question of fact for the jury, Defendants must prove that the 


republication at issue in Plaintiffs’ Claim 11 was not reasonably foreseeable as a matter of law to 


prevail on their Motions.  See, e.g., Tavoulareas, 759 F.2d at 136 (“Responsibility for publication 


is a factual question which is normally for the jury to resolve.”); Klayman v. Judicial Watch, Inc., 


22 F. Supp. 3d 1240, 1252 (S.D. Fla. 2014) (similar).  They cannot so prove. 


In arguing that they cannot be responsible for the APA’s 2018 republication, Defendants 


Hoffman and Sidley grossly misstate the law.  According to them, they cannot be held responsible 


unless they themselves “published or knowingly participated in publishing the defamation.”  


(Hoffman/Sidley Second Special MTD at 10 (quoting Tavoulareas, 759 F.2d at 136).)  But 


Tavoulereas holds the exact opposite of what Defendants Hoffman and Sidley assert:  under 


D.C. law, “[t]he maker of a [defamatory] statement may be held accountable for its republication 


if such republication was reasonably foreseeable,” and “there is no need to require proof that 


[defendant] knowingly participated in [another person’s] republication” of his defamatory 


statements for the defendant to be liable for their republication.  Tavoulereas, 759 F.2d at 136 


n.56; see also Caudle v. Thomason, 942 F. Supp. 635, 640 (D.D.C. 1996) (denying motion to 


dismiss where complaint alleged that defendant “knew, or in the exercise of reasonable care should 
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have known, that such republication would occur”).50  Simply put, all that is necessary for a person 


to be held liable for another’s republication of his defamatory statement is that the republication 


be “reasonably foreseeable” to that person.  Id.  All of Defendants Hoffman’s and Sidley’s legal 


arguments against their liability for the republication depend on their misstatement of the law and 


must be rejected.51 


Here, not only do Plaintiffs allege in their Supplemental Complaint that it was reasonably 


foreseeable to Defendants Hoffman and Sidley that the APA would republish the Hoffman 


Report,52 but the record evidence confirms that the republication was entirely foreseeable and even 


known to them.  That evidence includes: 


• Public statements by the APA that it would “undertake an aggressive communications 
program to inform members and the general public of the report’s findings”;53  


• Public statements by the APA that “[a]fter reviewing the [Hoffman] [R]eport, the APA 
Board will make it available ... to the APA Council of Representatives, APA members and 
the public”;54 


• Public statements by the APA that it “will  take actions in response to the report and the 
recommendations of the special committee as it finds appropriate”;55 and 


• Defendants Hoffman and Sidley’s September 13, 2018, Response to Plaintiffs’ July 23, 
2018, Praecipe informing the Court that the “APA ... may [] post the [Hoffman] Report on 


50 See also, e.g., Chandler v. Berlin, No. 18-cv-2136, 2019 WL 1471336, at *6 (D.D.C. Apr. 3, 2019) (“The maker of 
a defamatory statement may be held accountable for its republication if such republication was reasonably 
foreseeable.”); Ingber, 479 A.2d at 1269 (the original publisher will be liable if “the repetition was reasonably to be 
expected”); Restatement (Second) of Torts § 576.  
51 Defendants Hoffman and Sidley assert that they cannot be liable for the APA’s republication of the Hoffman Report 
because they “had no authority to approve or disapprove” the republication (Hoffman/Sidley Second Special MTD at 
11) and Plaintiffs cannot allege that “Sidley participat[ed] in any way in the challenged website changes” (id. at 5, 7-
8, 11).  But those arguments fail because they depend on Defendants’ misstatement of the legal standard as requiring 
their active participation in the republication. 
52 Compl. ¶¶ 295-316. 
53 APA, APA Response to April 30 New York Times Article (Apr. 30, 2015), available at 
https://www.apa.org/news/press/response/new-york-times. 
54 APA, Statement of APA Board of Directors: Outside Counsel to Conduct Independent Review of Allegations of 
Support for Torture (Nov. 12, 2014), available at https://www.apa.org/news/press/releases/2014/11/risen-allegations. 
55 Id. 
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a third-party website,” in which Defendants Hoffman and Sidley did not oppose or object 
to the APA’s actions.56 


Notably, courts have held far less than this evidence sufficient to demonstrate that 


republication was reasonably foreseeable to a defendant.  For example, in Stephan v. Baylor 


Medical Center, 20 S.W.3d 880 (Tex. App. 2000), a case involving a scenario almost identical to 


that here, a hospital provided an investigatory report about a doctor to the Texas State Board of 


Medical Examiners as well as to the National Practitioner Data Bank (“NPDB”) as part of an 


“adverse action report.”  The NPBD subsequently published the hospital’s report and the doctor 


sued the hospital for defamation over the NPDB’s republication.  Stephan, 20 S.W.3d at 889.  Like 


Hoffman and Sidley here, the hospital argued that it could not be held liable for that republication 


because it was not reasonably foreseeable that the NPDB would republish it and, in any event, the 


hospital no longer had the ability to control the report once it had provided it to the NPDB.  The 


court flatly rejected the hospital’s argument: 


Baylor argues that the single publication rule should apply to it because once it 
made its report, it “relinquished all right of control, title, and interest in the printed 
matter.” It is clear the NPDB released the report at its discretion to others and not 
at Baylor’s direction. Baylor made its report, however, with full knowledge of how 
the information would be used and potentially disseminated by the NPDB. 
Although the general rule is that one is not liable for repetition of a defamatory 
statement by a third person, if a reasonable person would recognize that his actions 
create an unreasonable risk that the defamatory matter will be communicated to 
other parties, his conduct becomes a negligent publication to those parties with the 
same consequences as a direct and intentional communication. 


Stephan, 20 S.W.3d at 889-890 (citations omitted). 


56 Pls.’ Praecipe (July 23, 2018); APA & Hoffman/Sidley’s Resp. to Pls.’ Praecipe (Sept. 13, 2018).  Defendants 
Hoffman’s and Sidley’s attempt to distinguish a republication that would occur on the APA website from one on a 
third-party website is unsupported by the case law and the facts.  The only thing that matters is that it was foreseeable 
that the Report would be republished as long as Sidley did not object or disavow its contents, especially given 
Plaintiffs’ notification that APA intended to republish the Report.  (See Hoffman/Sidley Second Special MTD at 5-6). 
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In sum, based on this evidence, there is at the very least a fact dispute over whether the 


APA’s republication of the Hoffman Report was reasonably foreseeable to Defendants Hoffman 


and Sidley.  Consequently, their Special Motion to Dismiss Plaintiffs’ Claim 11 should be denied.  


CONCLUSION 


For the foregoing reasons, Plaintiffs respectfully request that the Court deny Defendants’ 


Four Special Motions to Dismiss in their entirety.  


Submitted this 15th day of November 2019. Editable versions of the proposed order 


submitted to JudgePuig-LugoESERVE@dcsc.gov. 


           /s/ Bonny J. Forrest      
       Bonny J. Forrest, Esq. (pro hac vice) 


                                                       555 Front Street, Suite 1403 
      San Diego, California 92101  
       (917) 687-0271 
       Attorney for Plaintiffs 


                               bonforrest@aol.com 
 
   /s/ Thomas A. Clare, P.C.      


Thomas A. Clare, P.C. (D.C. Bar No. 461964)  
Joseph R. Oliveri (D.C. Bar No. 994029) 
CLARE LOCKE LLP 
10 Prince Street 
Alexandria, VA 22314 
Telephone: (202) 628-7400 
Attorneys for Plaintiffs 
tom@clarelocke.com  
joe@clarelocke.com 


 
/s/ John B. Williams      
John B. Williams, Esq. (D.C. Bar No. 257667) 
Williams Lopatto PLLC  
1707 L Street NW, Suite 550  
Washington, DC 20036  
(202) 296-1665  
Attorney for Plaintiffs 
jbwilliams@williamslopato.com   
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CERTIFICATE OF SERVICE 


I hereby certify that on November 15, 2019 a true and correct copy of the foregoing 


Plaintiffs’ Consolidated Opposition to Defendants’ Second Set of Contested Special Motions to 


Dismiss Filed March 21, 2019, Under the District of Columbia Anti-SLAPP Act, D.C. Code  § 


16- 5502 was filed through the Court’s Case File Express electronic filing system, which 


will automatically send a Case File Express Electronic Notice to Defendants’ counsel of record 


that this filing is completed and available for download at their convenience. 


/s/ John B. Williams 
John B. Williams 
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IN THE SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


STEPHEN BEHNKE, et al., 


Plaintiffs, 


vs. 


DAVID H. HOFFMAN, et al., 


Defendants.


: 
 
: 


: 


: 


: 


2017 CA 005989 B 
 
Judge Hiram E. Puig-Lugo


Next Event: 


[PROPOSED] ORDER 


Having reviewed Plaintiffs’ and Defendants’ respective motions, oppositions, and replies 


submitted in this matter and after oral argument held on February __, 2020, it is hereby: 


ORDERED that: 


1) Plaintiffs’ January 8, 2019, Opposed Motion to Declare the D.C. Anti-SLAPP Act


Void and Unconstitutional is GRANTED.


2) The American Psychological Association’s (APA’s) October 13, 2017, Contested


Special Motion to Dismiss under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is


DENIED.


3) Hoffman’s and Sidley’s October 13, 2017, Contested Special Motion to Dismiss under


the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is DENIED.


4) APA’s March 21, 2019, Contested Special Motions to Dismiss Count 11 of the


Supplemental Complaint under the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is


DENIED.


5) Hoffman’s and Sidley’s March 21, 2019, Contested Special Motion to Dismiss under


the D.C. Anti-SLAPP Act, D.C. Code § 16-5502 is DENIED.
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      ______________________________ 
      Honorable Hiram E. Puig-Lugo 
      Associate Judge 
      Signed in Chambers 


 
Copies to: 
 
John B. Williams, Esq. 
Fara N. Kitton, Esq. 
Counsel for Plaintiffs Banks, Dunivin and James 
 
Thomas A. Clare, Esq. 
Joseph R. Oliveri, Esq.  
Counsel for Plaintiffs Banks, Dunivin and James 
 
Bonny J. Forrest, Esq. 
Counsel for Plaintiffs Banks, Dunivin and James 
 
Barbara S. Wahl, Esq. 
Karen E. Carr, Esq. 
Counsel for Defendant American Psychological Association 
 
John K. Villa, Esq. 
Thomas G. Hentoff, Esq. 
Counsel for Defendants Sidley Austin LLP, and Sidley Austin (DC) LLP and David H. Hoffman 
 
Fernando Amarillas, Esq. 
Andrew Saindon, Esq. 
Counsel for Intervenor District of Columbia 
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 


STEPHEN BEHNKE, et. al., 


Plaintiffs, Case 2017 CA 005989 B 


vs. Judge Hiram E. Puig-Lugo 


DAVID HOFFMAN, et. al., 


Defendants 


AF'FIDA VlT OF SALLY HARVEY IN SUPPORT OF PLAJNTlFFS' 
MEMORANDUM IN OPPOSITION TO DEFENDANTS' SECOND SET OF 


SPECIAL MOTION TO DISMISS UNDER D.C. ANTI-SLAPP ACT 


State of Texas ) 
) SS: 


County of Comal ) 


1. I, Sally Harvey, having been first duly cautioned and sworn, state the following based 
upon personal knowledge: 


2. From January to December 2017, I was President of the Society of Military 
Psychology, Division 19 of the American Psychological Association (hereinafter "APA") 
in which the military plaintiffs in this litigation are members. As President-elect, T 
chaired the Division 19 Presidential Task Force charged with the careful examination of 
the Report of the Independent Review to AP A (hereinafter "Report") and, in that role, 
provided a detailed response to the APA in November 2015. A true and correct copy of 
the Division 19 task force response can be found published by the AP A online at 
https://www.militarypsych.org/uploads/8/5/4/5/85456500/tfl 9 response to the hoffman 
_report_ div 1 'L_excom_apJlroved.pdf 


3. Our response found, among other things, no evidence that Division 19 or any Division 
19 member supported torture or engaged in unethical behaviors with respect to 
interrogation support. It found that many of those interviewed by Mr. Hoffman and 
Sidley felt their witness statements were mischaracterized and that Mr. Hoffman and 
Sidley had evidence in their possession that contradicted aod negated their conclusions 
but failed to include that evidence in the Report. 
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4. Our response also found that the Report's conclusions were based upon; an inaccurate 
understanding of Department of Defense (hereinafter "DoD") interrogation policies in 
place when the APA Psychological Ethics in National Security (hereinafter "PENS") 
Task Force met in June 2005; an inadequate understanding of how military interrogations 
are conducted; a misconception of military culture; and a deep bias against military 
psychology and military psychologists. 


5. In advance of the August 2018 Council meeting when a business item proposing to 
remove the Hoffman Report from the APA website was pending, APA officials had been 
m communication with me, as the Council representative for Division 19, to negotiate 
removing the Report from the APA website and to then republish the Report on a third
party website. APA President Puente had earlier written to me in a July 9, 2018 email 
that, "our mutual goal is to have the report removed but not imperil the association." A 
true and correct copy of that email is attached herein as Exhibit I . 


6. Subsequently, on August 21, 2018, APA disabled the landing page where the Report 
was originally published and republished the September 4, 2015, Revised Report at a 
different URL on the APA public website. A true and correct copy of the newly revised 
webpage entitled "Timeline of APA Policies & Actions Related to Detainee Welfare and 
Professional F.thics in the Context of Interrogation and National Security," (hereinafter 
"Timeline") which includes the republication of the Revised Report, can be found at 
https://www apa.org/ncws/press/siatementvinterrogations.asQx. A true and correct copy 
of an email from the APA General Counsel to the Council listserv announcing the 
republication is attached herein as Exhibit 2. To view the Report, a viewer would now go 
to tho Timclinc landing page, click vH a readily identifiable link to the Report, and the 
Report displays on the viewer's screen. Because the email announcement of the 
republished Report was posted to the Council listserv, which included recipients who are 
not Council members as well as Counci l members who were different from those Council 
members receiving the Report in 2015, the Report reached new and different readers. 


7. Along with the republication of the Revised Report, the po~lcd Timeline also included 
four newly posted substanuve documents that refuted the Report's factual conclusions 
and the occurrence of a relevant event reg;trding the lawsuit: 


• The Society for Military Psychology (APA Division 19) Presidential Task Force 
"Response to the Hoffman Independent Review; (finding, among other things: no 
evidence that Division 19 or any Division 19 member supported torture or 
engaged in unethical behaviors with respect to interrogation support; that the 
Report's conclusions were based upon an inaccurate understanding of Department 
of Defense interrogation policies in place when the APA Psychological Ethics in 
National Security Force met in June 2005; an inadequate understanding of how 
military interrogations are conducted; a misconception of military culture; and a 
deep bias against military psychology and military psychologists. (Sec 
httnsJ/www.mil itarvpsvch. org/uploads/8/5/4/~/85456500/tfl9 response to the h 
off man report div 19 excom approved.pdf.) 


• Two letters from former chairs of the Ethics Committee, dated February 16, 2016 
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((https://tinvurl.com/svqz3nl), and May 15, 2016 (hnps://tinyurl .com/v4d3cda) 
noting numerous mischaracteri?.ations and inaccuracies in the Report, concerns 
rai.sed about the processes and procedures relied upon by Mr. Hoffman and his 
colleagues during the course of the investigation, and concerns about the process 
by which the Report was completed and prematurely " leaked," and concerns 
about what steps the Association has taken to identify who improperly released 
the report, among other issues. 


A letter from the former Presidents of APA, dated June 12, 2016, describing 
numerous problems with the investigation and the Report; (including, among 
other things: published recommendations re<33rding how APA should respond to 
the Report made by critics of the Association at the invitation of the Board of 
Directors when the critics themselves admitted they had not had time to carefully 
read much less absorb the Report; concerns about the validity and/or bias of the 
Report, and concerns about conflict of interest on the part of Hoffman and 
members of the Board itself; an apparent failure to properly vet the Report, failure 
to protect the rights and reputations of those portrayed negatively, lack of due 
process for employees who were forced to resign, and more. Sec 
hltps:/ /tinyurl. com/qmgweog); 


An entry for Feb. 16, 2017 that states, "Five plaintiffs file a lawsuit against the 
Association arising out of the publication of the Independent Review. 


A true and correct copy of the August 2018 Council Meeting Minutes approving the 
website changes can be found at https·//www.apa.org/about/!wvemance/council/mmutes
summcr-2018.pdf (p.9). 


I declare under penalty of perjury that the foregoing is true and correct 


Sally Harvey 


Sworn and subscribed to before a notary public in the State of Texas, this 14 day of 
November 2019. 


''"'''' .... ~~"'"u'',.,. KAREN LOWRY 
@':-f·11(~ Notary Pubfjc. State of Te>eas 
\:.,;;: .... ;(t.$ Comm. Expires 03-15-2022 


,,,,,m,,,,,'\: Notary 10 2514256 
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EXHIBIT 2 


From: Council Representatives U$t <COR@USTS.A?A.ORG> On Behalf Of Ottaviano, Oe-anne 
Sent: Tue>day, August 21, 20181:54 PM 
To: COR@LISTS.APA.ORG 


Subj•<t: [CORI Upd•te on lmplem•ntation of Council NSl 130 


I am pleased to repon that the webs.ite changes Council voted 1n favor of 1n NSl 130 have no\Y all been 
implemented. There is no lonier • featured landine paa;e for the Independent Re"View, but links to the 
Septembc>r 2015 Independent Review Report and the exhibits published on July 2015 remain ovoilable 
on the T1mf'hneo of APA PoliciPit & At'1ion-s R~la:ttW to Dt-ta1nH w .. 1tare- and ProfrS}10nal Ethics 10th~ 
Cont~xt of lntPrrogation ;ind N;itionnl ~t'Cl1rity . along vnth the following additional Tlmeline entries 
specified in the NBI, as amended: l) the Orvision 19 Task Foree Re~ponse to the Independent Revie\v 
R•port, 2) tht February 16, 2016 and May 15, 2016, letters from former Ethics Ch•irs, 3) th• June 12, 
2016, letter from form-er APA Pres1denu, 4) an entry for Februaty 16, 2017 statin&. "'Five plaintiffs filed a 
lawsuit ag11nst the Association arisint out of the pubJicabon of the Independent Rev;e,v ... 


I also want to c0<rect my mi~tement about thll!' ava1labfhty of the July 2, 2015 version of the 
Independent Review report on the APA website. t had been unde-r the impres$ion that that Vt!rsion was 
previousty removed from the \vebslte, but apparently lin~ to that version of the repcrt had not 
previousty been removed from 311 APA website locations. All links to the July 2015 veriion of the 
Independent Review report have now been removed from the APA website, althou.ah the July version 
remains available on a number of th1rd·party websites. My 1PolOg1es to Or. Salty Harvey, with w hom I 
had dlUateed on that po1nt dunna the Council meettnt. 


Oe<inne M. Ottaviano 
Ge1"~fdl Co1.1nscl 
A.menc:\ln Psych(;logical Assoc:iation 


i,O r..-\1 <,trN't Nf. Washrrstcn OC 2000~ 
-ri. io~.116.&o18 
oonaViarw>fD•PJ.org 
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


 


- - - - - - - - - - - - - - - x 


      : 


STEPHEN BEHNKE, ET AL.,  :  Docket Number: 2017 CAB 005989 


 Plaintiffs,   : 


      : 


  vs.    : 


      : 


SIDLEY AUSTIN, LLP, ET AL., : 


 Defendants.   : 


      :  Friday, February 21, 2020 


- - - - - - - - - - - - - - - x  Washington, D.C. 


 


  The above-entitled action came on for a hearing 


before the Honorable HIRAM E. PUIG-LUGO, Associate Judge, 


in Courtroom Number 302. 


   APPEARANCES: 


   On Behalf of the Plaintiff: 


   THOMAS A. CLARE, Esquire 


   JOHN B. WILLIAMS, Esquire 


   BONNY FORREST, Esquire 


   JOSEPH OLIVERI, Esquire 


   Washington, D.C.  


 


   On Behalf of Defendant American 


   Psychological Association: 


 


   BARBARA S. WAHL, Esquire  


   Washington, D.C. 


 


   On Behalf of the Sibling Defendants: 


   THOMAS G. HENTOFF, Esquire 


   Washington, D.C.                   20-01242 
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 P R O C E E D I N G S 1 


  THE DEPUTY CLERK:  Your Honor, calling number 2 


six on the calendar, 2017 CA 5989, Stephen Behnke, et al 3 


versus Sidley Austin, LLP, et al.  Parties please step 4 


forward and identify yourself for the record. 5 


  MR. HENTOFF:  Good morning, Your Honor.  This 6 


is Thomas Hentoff for the Sibley defendants. 7 


  THE COURT:  Mr. Hentoff. 8 


  MS. FORREST:  Good morning, Your Honor.  Bonny 9 


Forrest for the plaintiffs, Tom Clare for the plaintiffs, 10 


Joel Oliveri for the plaintiffs, and John Williams for 11 


the plaintiffs. 12 


  THE COURT:  Okay, good morning. 13 


  MS. WAHL:  Good morning, Your Honor.  Barbara 14 


Wahl on behalf of the American Psychological Association.  15 


With me is the general counsel Deanne Ottaviano. 16 


  THE COURT:  Okay, thank you very much.  Please 17 


have a seat.  Let's start out by placing on the record 18 


the reason that we are here. 19 


  On April -- I'm sorry.  On August the 28th, 20 


2017, the plaintiffs filed a complaint against 21 


defendants, American Psychological Association, Sidley 22 


Austin, LLP, Sidley Austin, D.C. LLP and David Hoffman, 23 


Esquire. 24 


  They raised concerns regarding defamation per 25 
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se, defamation by implication and false light invasion of 1 


privacy.  2 


  On October 13th, 2017, the defendant, American 3 


Psychological Association and defendant Sidley Austin, 4 


LLP, Sidley Austin D.C. LLP and David Hoffman, Esquire 5 


filed separate contested special motions to dismiss under 6 


the D.C. Anti-Slap Act. 7 


  Now, at the time there were related cases in 8 


the Ohio court system and in the Massachusetts court 9 


system.  So, at some point subsequent to the filing of 10 


the motions to dismiss under the Anti-Slap Act, a stay 11 


was granted, and we waited for matters to continue in the 12 


other jurisdictions.  Eventually the stay was lifted. 13 


  There was some discovery provided.  On February 14 


the 4th, 2019, the plaintiffs filed a supplemental 15 


complaint adding an additional claim of defamation per 16 


se.  That supplemental complaint resulted in a second set 17 


of motions to dismiss under the D.C. Anti-Slap Act.  Both 18 


motions, one on behalf of each set of defendants were 19 


filed on March the 21st, 2019. 20 


  Now, the plaintiffs filed two opposition 21 


motions, one to each set of special, contested special 22 


motions to dismiss under the D.C. Anti-Slap Act. 23 


  Counsel for the plaintiff attempted to file 24 


both of them on November the 15th.  One was accepted, the 25 
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other was not.  So, interestingly the consolidated 1 


opposition to the second set was filed on November 15th, 2 


2019, and a consolidated opposition to the first set was 3 


filed, technically, three days later on November the 4 


18th. 5 


  On December the 13th each defendant, and by 6 


each I mean the American Psychological Association and 7 


separately Sidley Austin, LLP, Sidley Austin D.C. LLP and 8 


David Hoffman, Esquire filed replies to a different 9 


oppositions that were filed against both sets of 10 


contested special motions to dismiss under the Anti-Slap 11 


litigation.  I'm sorry, under the Anti-Slap Act. 12 


  Now, I have all your pleadings with me.  It is 13 


the defendants who started the Anti-Slap portion of this 14 


litigation with their respective filings.  So, Mr. -- 15 


let's do it alphabetically since they were both filed in 16 


the same day.  Ms. Wahl, anything you'd like to add to 17 


the APA's motions to dismiss under the D.C. Anti-Slap 18 


Act? 19 


  MS. WAHL:  Your Honor, our papers I think are 20 


rather full and you've been able to get through them we 21 


appreciate that and the only thing I would add for 22 


purposes of oral argument is to emphasize certain points, 23 


or answer any questions that the Court has. 24 


  THE COURT:  What points would you like to 25 
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emphasize? 1 


  MS. WAHL:  With regard to the original 2 


complaint, I'll start there.  It is the APA's position, 3 


for the reasons stated in our papers collectively because 4 


we've relied on the papers filed by the Sidley defendants 5 


as well that the defendants -- sorry, excuse me -- the 6 


plaintiffs are public officials, and that an actual 7 


malice standard is appropriate here, and that basically 8 


all APA did here was to hire an excellent law firm and 9 


for a specific project, an independent review.  The 10 


Sidley team was headed up by a lawyer of excellent 11 


repute.  Not even the plaintiffs have criticized APA for 12 


hiring Sidley and hiring Mr. Hoffman. 13 


  And then APA was entitled, and still is 14 


entitled to rely on the results of that report, which as 15 


the briefing has indicated was extensive, and I know that 16 


the Court has read in the, every brief we filed how 17 


extensive it is.  I will not belabor that. 18 


  The retainer agreement was very specific.  It 19 


said that Sidley essentially had carte blanche to go 20 


anywhere it wanted, to be fully independent, go wherever 21 


the evidence led, and that the report was going to be 22 


made public, and Sidley's assignment was very specific.  23 


It was to conduct an independent review relating to 24 


allegations that following the attacks of September 11, 25 
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2001, the APA colluded with U.S. government officials to 1 


support torture with regard to the interrogations of 2 


detainees who were captured and held abroad.  Obviously, 3 


the focus here was on APA, the client. 4 


  The standard that the defendants, or I should 5 


say the plaintiffs have to meet the actual malice 6 


standard is a very difficult one, and they have to prove, 7 


obviously, pursuant to well established Supreme Court 8 


precedent that at the time of the publication of the 9 


report APA entertained subjective doubts as to the truth 10 


of specific statements in the 542 page report.  It can't 11 


be that Sidley had doubts.  It has to be that APA did. 12 


  The plaintiffs will show this by clear and 13 


convincing evidence and that evidence must be admissible, 14 


and it must be proved specifically as to APA.  St. Amant 15 


is instructive on this point because recognizing that 16 


that is a very difficult standard for plaintiff to meet, 17 


the Court has nonetheless said there are three 18 


circumstances where a plaintiff can make that showing.  19 


One if the statement is fabricated, two if it's the 20 


product of the defendant's imagination, or three if it's 21 


based wholly on an unverified source.  None of those 22 


circumstances are present here, and the plaintiffs have 23 


alleged none of those circumstances. 24 


  Instead what they have attempted to do is to 25 
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cobble together specific circumstances that the courts 1 


have uniformly said do not constitute actual malice when 2 


viewed independently, and instead what they have said is, 3 


well, let's try to aggregate each of these independent 4 


instances and see if the sum can be greater than the 5 


individual parts, and just by way of brief introduction 6 


those are the following circumstances, all of which have 7 


been rejected as circumstances that show actual malice by 8 


either the D.C. courts or related courts. 9 


  Departure from professional standards, ill 10 


motive, mistake, misinterpretation, failure to check 11 


files, collateral evidence pertaining to another 12 


plaintiff, or another person, and the fact that the 13 


evidence is not mutually exclusive.  In other words, it 14 


has to be, the statement has to be clearly mutually 15 


exclusive to the truth.  If they could be consistent 16 


that's not good enough. 17 


  So, the plaintiffs here have attempted to 18 


cobble these together and gone through each of these 19 


non-actual malice factors and tried to make a case 20 


against APA.   21 


  So, the first, the preconceived narrative, they 22 


don't even allege that as against APA.  That's actually a 23 


Sidley matter. 24 


  Animus or motive, they have alleged in the 25 
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complaint that APA was trying to blame a small group of 1 


psychologists to deflect blame from the bigger group.  2 


Specifically they cite to two radio interviews given by 3 


Dr. Nadine Kaslow who was the chair of the special 4 


committee, and they say, see, she made these comments 5 


about how it was a small group, a small underbelly.  If 6 


the Court listens to those interviews you will see that 7 


the plaintiffs have actually mischaracterized Ms., Dr. 8 


Kaslow's comments. 9 


  What she said, very clearly, is that the report 10 


finds that there is a small group at issue here.  That 11 


was not her own opinion, and that is not enough for 12 


action of malice. 13 


  They also criticized the AP Board, APA Board 14 


for meeting with two of the critics of the plaintiffs, 15 


allegedly of the plaintiffs, right after the report was 16 


first published, and they say that that is, was somehow 17 


improper.  What they fail to note, but the report makes 18 


clear is that these critics were also critics of the APA 19 


itself, and Dr. Susan McDaniel, who was the president 20 


elect of APA at the time has stated, and this is in the 21 


record, that the reason why we met with them was because 22 


we had been criticized for not paying enough attention to 23 


the critics, and this was our effort to hear them out, 24 


and to heal the organization.  That too does not 25 
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constitute actual malice. 1 


  The plaintiffs have alleged that APA departed 2 


from professional standards.  Are rather oblique about 3 


this, but they seem to indicate there was some sort of 4 


conflict of interest because the special committee 5 


members had also participated in activities that were 6 


addressed in the report.  They don't cite why that is a 7 


conflict of interest, and we don't believe that it is. 8 


  I note that they also have indicated elsewhere 9 


in their brief that because of those special committee's 10 


members earlier participation in APA activities, that 11 


that should have given them knowledge that the report was 12 


false.  So, they can't have it both ways.  You can't 13 


allege that it was wrong to do it, and then also allege, 14 


oh, but we rely on it, and we're glad that you were 15 


there. 16 


  They fault APA for failing to consult with the 17 


plaintiffs before publication.  There is no obligation to 18 


do so.  The Cecord v. Cochran (phonetic sp.) case, D.C. 19 


1990 case makes that very clear and in fact Sidley and 20 


Mr. Hentoff I'm sure will address this, did in fact 21 


consult with the plaintiffs extensively before 22 


publication. 23 


  They also criticize APA for rushing to publish 24 


the Talovarious (phonetic sp.) case makes clear that that 25 
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is not a factor for ill will.  They also criticize APA 1 


for failing to advise that Sidley had expanded the scope 2 


of the investigation, but as the Sidley retainer 3 


agreement stated, Sidley would go anywhere.  It was 4 


supposed to follow the evidence where it led.  There   5 


was -- 6 


  THE COURT:  Failure to advise who? 7 


  MS. WAHL:  Unclear.  Apparently the plaintiffs, 8 


but they haven't made that clear because part of their 9 


briefing, Your Honor, has to do with matters pertaining 10 


to Dr. Newman and Dr. Behnke who are no longer plaintiffs 11 


in this case.  In fact, when we get to that section 12 


pertaining to their complaints of mishandling of the 13 


ethics process within APA, it's entirely focused on Dr. 14 


Behnke, which has nothing to do with these plaintiffs. 15 


  They -- so, they complain about effectively, 16 


Mission Creep as I'll call it, but there was no Mission 17 


Creep because it was open season everywhere pertaining to 18 


this. 19 


  They have criticized APA for its refusal to 20 


retract the report, or to make corrections that they 21 


thought ought to be made.  In fact, APA, there was an 22 


errata sheet that was issued, and there was a second 23 


report that was issued, and there were corrections that 24 


were made.  The fact that the plaintiffs were not 25 
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satisfied with those corrections does not constitute 1 


actual malice. 2 


  And last but not least they accuse APA of 3 


purposeful avoidance of the truth.  That is clearly not 4 


the case.  APA, after publication, opened up its website 5 


to any critical comments, responses, commentary that 6 


anybody wanted to make.  In fact, there were two separate 7 


places where you could do that.  One was for individuals 8 


who were mentioned in the report.  Another was for any 9 


member of the public who wanted to comment and they did. 10 


As the defendants themselves posted commentary and their 11 


own division, the Division 19, the Society for Military 12 


Psychologists published an extensive report, which is 13 


actually on the APA website responding to the Sidley 14 


report. 15 


  THE COURT:  The plaintiffs responded? 16 


  MS. WAHL:  The plaintiffs -- 17 


  THE COURT:  Okay. 18 


  MS. WAHL:  -- themselves did respond.  Yes, 19 


Your Honor.  They did by posting commentary on the 20 


website and then they did also through their own 21 


division. 22 


  None of these criticisms, none of these 23 


circumstances, individually or in the aggregate, support 24 


a finding of actual malice.  Simply insufficient. 25 
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  The plaintiffs have organized their commentary, 1 


their criticisms of the report itself into three big 2 


picture items, and these have been referred to in all of 3 


the parties briefing just by shorthand and reference.  4 


The first has to do with the Pens Task Force Report.  5 


They contend that the report's conclusion that there was 6 


collusion between the APA and certain Department of 7 


Defense officers to create high level guidelines that 8 


would permit the military to do what it wanted to do in 9 


terms of interrogations was false. 10 


  The second category is that in the period 2006 11 


to 2009 the effort, the report found that there were 12 


efforts to delay or prevent the passage of various APA 13 


polices that would have precluded psychologists from 14 


participating in interrogations of detainees. 15 


  And the third big picture is the mishandling of 16 


ethics complaints.  As eluded to a moment ago the third 17 


category we can get rid of right here because the 18 


mishandling of ethics complaints was focused entirely on 19 


an ethics issue involving a Lieutenant Lesso (phonetic 20 


sp.), and all, all of the arguments made by the 21 


plaintiffs about that third conclusion are focused on 22 


that these plaintiffs had nothing to do with that.  They 23 


were not employees of the APA, they were not even 24 


involved, according to the report, and in the Lesso 25 
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investigation, and there is nothing indicating their 1 


involvement.  So, that should be right off the table. 2 


  With regard to conclusions one and two, the 3 


plaintiffs have tried valiantly but unsuccessfully to 4 


thread the needle about how to make an argument.  Of 5 


course, their task is to demonstrate that APA, and that 6 


would be the APA board in 2015, that made the decision to 7 


issue the report, publish the report, that at the time 8 


they did so they subjectively had serious doubt as to the 9 


truth of matters, specific matters in the report. 10 


  So, the way the plaintiffs try to prove this is 11 


a sort of guilt by association, and we submit to you, 12 


Your Honor, that they fall very far short from proving 13 


anything whatsoever. 14 


  What they do, and this is what they have shown 15 


on their Exhibit B to their opposition to the Anti-Slap 16 


motion, this is the first complaint, they take members of 17 


the 2015 board and they make an assumption that these 18 


individuals read the report, understood what the 542 page 19 


report said, and that they voted in favor of this 20 


release.  There is nothing in the record that 21 


demonstrates any of those three points. 22 


  Then they go to the next aliup (phonetic sp.) 23 


position, which is that they then take some of those 24 


board members and they say, well, you were on APA 25 
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committees that had to do with some of the issues that 1 


are discussed in the report, and there are a number of 2 


these.  The 2005 PENS report, the 2007 resolution, the 3 


2007 Ray Affirmation Resolution, the 2007 resolution, the 4 


2009 petition resolution, and a proposal by a member 5 


driven task force.  What they say is because you served 6 


on committees that had something to do with these 7 


proposals, we're going to make the assumption that you 8 


knew that there was something going on related to that, 9 


that is not true in the report.   10 


  How this all is supposed to tie in they don't 11 


explain, and there's a problem.  They can't demonstrate 12 


that any individual who served on the 2015 board, and who 13 


also served on a committee, perhaps in 2006, that their, 14 


they participated in whatever was being discussed, that 15 


they voted in favor of it, that they understood nine 16 


years later that there was a mutually exclusive position 17 


taken by that committee in 2006, and some statement in 18 


the extensive report.  There is no proof there.  19 


  And then last but not least, they try to 20 


identify a statement in the report that the claim is 21 


mutually exclusive, and I have spent a lot of time 22 


focusing on that, Your Honor, and so does our brief.  23 


There is nothing that is mutually exclusive.  There is 24 


simply nothing.  None of this works.  It falls apart at 25 
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each step, step.  1 


  The plaintiffs have not been able to adduce 2 


admissible evidence to demonstrate that APA subjectively 3 


understood that there was anything false about the report 4 


when they published it. 5 


  So, in sum, they, APA hired a law firm of good 6 


repute headed by a lawyer whose credentials are 7 


impeccable and they were entitled to entrust the mission 8 


that they tasked the law firm with to handle, and they 9 


did.  The factors that the plaintiffs have attempted to 10 


aggregate don't add up. 11 


  I suppose last but not least I do want to say 12 


one thing about the board.  They have taken the position 13 


that one board, the 2005 board, that one board member's 14 


knowledge of falsity is imputed to the entire board, and 15 


they cite a D.C. statute for that position, and they 16 


actually miscite the statute. 17 


  There is nothing that says that one board 18 


member's knowledge actually is imputed to everybody else 19 


on the board and there is no case law that they have 20 


provided that would say that.  Instead the statute that 21 


they have cited, which D.C. Code Section 29-406.30 says 22 


that, 23 


"A director shall disclose information if he 24 


or she believes it's material to the 25 
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discharge of their decision making, and 1 


other board members can rely on that." 2 


  But they haven't made the case here that 3 


anything qualifies, or that anybody on the 2015 board 4 


knew or understood there were any falsehoods.  These 5 


juxta positions, you were on a committee, maybe you knew, 6 


maybe you understand, don't equal actual malice. 7 


  And I can go on to re-publication if the Court 8 


would like, or we can allow others to speak as you 9 


prefer. 10 


  THE COURT:  I defer to you, but I appreciate 11 


that if you have any arguments to make, you make them all 12 


at one time before I hear from anybody else. 13 


  MS. WAHL:  So, I'll go briefly on to 14 


re-publication. 15 


  This is the addition to the supplemental 16 


complaint.  There was a new, new count 11 in which the 17 


plaintiffs contended that changes to the APA website 18 


constituted re-publication of the report. 19 


  Just so the record is clear on this and I 20 


believe it is but I'm going to -- you asked me what I 21 


wanted to emphasize, and this is what I'd like to 22 


emphasize.  There were no changes to the report.  It 23 


stayed substantively content-wise exactly the same.  24 


There were no additions or subtractions.  It's URL did 25 


JA2072







not change.  It stayed on the website. 1 


  It's landing page was deleted but the content 2 


of the report itself remained the same.  No new audience 3 


was sought for the report.  It was still available to the 4 


public just as it had been.  There was no act by APA, 5 


which is one of the two critical pieces for 6 


re-publication by which the audience was expanded. 7 


  The other activities that, or I should say the 8 


other additions to the website -- sorry -- to the 9 


timeline.  So, just to back up a minute.  These materials 10 


are all found by links on a timeline on the APA website. 11 


The documents themselves are not posted on the APA 12 


website.  They are all paper links. 13 


  After 2000 -- August 2018, as a result of this 14 


motion, which I'll talk about in a moment, they following 15 


or added to the timeline.  These were all links.  A 16 


letter from prior ethics chairs that was critical of the 17 


report.  A letter from prior APA presidents that was 18 


critical of the report.  A report from Division 19, that 19 


is the Society of Military Psychologists, critical of the 20 


report.  A notation, just a statement, not a hyper-link, 21 


that five members of, the five plaintiffs had filed the 22 


instant lawsuit.   23 


  Five plaintiffs filed a lawsuit against the 24 


association rising out of the publication of the 25 
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independent review.  The semiquinone of re-publication is 1 


the two factors, that there be a change in content and 2 


that a new audience was sought.  Neither thing happened 3 


here.  In fact, one could argue that the opposite was the 4 


case.  By removing the landing page that might be viewed 5 


as restricting the readership, and certainly the 6 


materials that are critical of the report do not add and 7 


emphasize the report itself. 8 


  And under the case law even they had, even if 9 


they make reference to the report, that is insufficient 10 


for re-publication.  Our briefs document the many, many 11 


cases that state that just simply referring to a document 12 


is insufficient for re-publication. 13 


  The plaintiffs also allege that a memorandum, 14 


actually it was just a, an e-mail from the general 15 


counsel to the counsels list serve letting them know 16 


about the passage of this motion and the changes to the 17 


website, and gave a link to the timeline, not to the 18 


report, that that somehow is re-publication.  It is not. 19 


Again, just referring not even to the documents, just to 20 


the timeline. 21 


  And last but not least the posting of the 22 


counsel minutes where this motion was passed, on the APA 23 


website, which they always do, this is routine practice, 24 


that again references only the changes and does not 25 
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constitute re-publication. 1 


  It is noteworthy, we believe, as to how this, 2 


how these changes came about.  Supporters of the 3 


plaintiffs had brought a motion seeking to have the 4 


report removed in its entirety from the APA website.  5 


Again, I should be specific.  The report is not on the 6 


website.  It's a link.  They wanted the link to be 7 


removed. 8 


  There was an amendment proposed to that motion, 9 


and the amendment suggested the modifications that I have 10 


just described to you.  That amendment passed, and that 11 


is how these changes came to be.  The, there were no 12 


modifications to the report, no audience that expanded 13 


the viewership of these materials. 14 


  Plaintiffs have cited a few cases where 15 


re-publication has occurred, but these -- the Aramo 16 


(phonetic sp.) case for example, the Larue (phonetic sp.) 17 


case, these are cases where there weren't additions, 18 


modifications, and new material added to the allegedly 19 


defamatory statements.  That is not what we have here. 20 


  So, it's our position that there is no 21 


re-publication, and count 11, and actually everything, 22 


all of the additional material added to the supplement 23 


complaint should be dismissed pursuant to the special 24 


motion. 25 
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  THE COURT:  Thank you, Ms. Wahl. 1 


  MS. WAHL:  Thank you, Your Honor. 2 


  THE COURT:  Mr. Hentoff, anything you'd like to 3 


add to your written submission? 4 


  MR. HENTOFF:  Yes, Your Honor.  Thank you.  5 


Will we have an opportunity to respond to plaintiffs 6 


arguments? 7 


  THE COURT:  Yes, sir. 8 


  MR. HENTOFF:  All right, thank you.  I just 9 


want to start with a couple of points of clarification.  10 


So, with regard to the actual malice standard, the issue 11 


for the Court to consider is what was the defendant's 12 


state of mind at the time of publication. 13 


  So, in this case, for Sidley, the last 14 


publication for which Sidley was responsible was the 15 


revised report with the eratta sheet on September the 16 


4th, 2015, and that's the report that we have provided to 17 


the Court as an exhibit, and Ms. Wahl referred to that as 18 


a second report was issued.  I just want to make sure 19 


it's clear that there was an eratta sheet, and changes 20 


made pursuant to the eratta sheet, and that's the revised 21 


report that we presented to the Court as an exhibit. 22 


  Also, with regard to the three primary 23 


allegations that the plaintiffs briefing talks about, and 24 


the third one being what Sidley found with regard to 25 
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ethics adjudications.  At least with regard to the 1 


briefing involving Sidley, plaintiffs did complaint about 2 


additional adjudications beyond the Lesso adjudication.  3 


One of the adjudications they complained about was the 4 


adjudication as it related to plaintiff James, and we 5 


talk about all of that fully in our reply brief, and I, 6 


and I am satisfied with the arguments that we made and 7 


presented in our reply brief. 8 


  So, so, beyond that I would like to talk about 9 


the big picture a little bit, and answer any questions 10 


the Court may have, but I'll defer to the Court on what's 11 


the best use of time here. 12 


  THE COURT:  I don't have any questions at this 13 


point.  I'm just giving you a chance to supplement your 14 


submissions. 15 


  MR. HENTOFF:  Well, a couple of things then.  16 


So, as the Court can tell from all the written 17 


submissions there are a number of issues that these two 18 


motions raise for the Court to decide.  They include, 19 


does the, does the D.C. Anti-Slap Act protect the Sidley 20 


report.   21 


  Let me just back up for a second, of course.  22 


Under the D.C. Anti-Slap Act the defendants have to make 23 


the threshold showing that their speech is protected by 24 


the act, and then once they've done that the burden 25 
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shifts to the plaintiffs to show that they can show a 1 


likelihood of success, which as the Court knows the D.C. 2 


Court of Appeals in Mann (phonetic sp.) says, that 3 


effectively a summary judgment standard, and that the 4 


summary judgment standard applying the applicable 5 


evidentiary burden. 6 


  Our motion, our original motion is based on the 7 


plaintiffs inability to establish actual malice, which 8 


they have to do, by clear and convincing evidence, which 9 


is a very high evidentiary burden. 10 


  So, the issues that are raised by the motion, 11 


and which we have fully briefed are, does the act protect 12 


the speech, are plaintiffs public officials subject to 13 


the actual malice standard, have plaintiffs presented 14 


sufficient evidence of direct or circumstantial actual 15 


malice in order to meet their burden, and then on the 16 


Count 11, have they shown that Sidley had any involvement 17 


in the APA website changes that could subject Sidley to 18 


any liability for publication or re-publication of the, 19 


in connection with the August 2018 website changes.  And 20 


then finally, plaintiffs make a choice of law argument, 21 


and we set forth clearly in our reply brief why D.C. law 22 


should apply. 23 


  So, those are the issues, and I would just like 24 


to take moment to talk about the big picture. 25 
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  The reason we're here is that in November 2014, 1 


APA faced a big controversy, and the controversy came 2 


about because a New York Times author published a book 3 


that accused psychologists and the APA of colluding with 4 


the Bush Administration, military CIA colluding to 5 


support enhanced interrogation techniques that amounted 6 


to torture.  And APA decided they needed to have an 7 


independent party come in, do an independent 8 


investigation and report what happened, and APA 9 


committed, at that time, that they would make that report 10 


public, and in November of 2014 they hired Sidley and 11 


David Hoffman to conduct a definitive, independent and 12 


objective review of the allegations against APA and look 13 


at all relevant evidence. 14 


  Sidley conducted that review, reached the 15 


conclusions that we've been talking about in this case, 16 


and APA made good on its word and made the report public.17 


  This is precisely the type of important speech 18 


on matters of the most significant public concern, that 19 


is the reason why the D.C. city council enacted the D.C. 20 


Anti-Slap Act to avoid chilling speech with litigation 21 


that lacks merit. 22 


  Even today the issue of psychologists 23 


participation in national security interrogations is all 24 


over the news.  There was testimony in Guantanamo last 25 


JA2079







month by the psychologist James Mitchell. 1 


  So, we've shown in our papers that the 2 


defendants met their threshold burden of showing the 3 


protection of the Anti-Slap Act, and that then shifts the 4 


burden, burden to the plaintiff to establish, with regard 5 


to the main motion, that they can show that Sidley 6 


published false statements about the plaintiffs with 7 


actual malice, which means that Sidley knew statements 8 


about the plaintiffs were false, were highly aware that 9 


they were probably false, or made false statements about 10 


the plaintiffs with serious subjective doubts as to, as 11 


to falsity. 12 


  As we discuss in our briefs -- 13 


  THE COURT:  Is it serious subjective doubts or 14 


subjective doubts? 15 


  MR. HENTOFF:  I believe it's serious subjective 16 


doubts, Your Honor, but I'll stand on our papers as to 17 


where I, where we wrote it. 18 


  As we have discussed, Sidley was brought in 19 


because it was independent.  It worked eight months on 20 


this report.  It reviewed tens of thousands of documents. 21 


Sidley interviewed 150 people, and I think most 22 


significantly, for all of plaintiffs arguments, Sidley 23 


conducted 50 follow-up interviews.  This was not checking 24 


the box.  And then Sidley provided the report to the APA 25 
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board of directors, the board made the report public, 1 


along with the report was over 540 pages, and it was 2 


provided to the public along with more than 7000 pages of 3 


supporting exhibits. 4 


  This is so far from all the case law that the 5 


plaintiffs have presented about circumstantial evidence 6 


of actual malice.  What it's most like is the Tally case 7 


in the 10th Circuit, which his a case that came out in 8 


2019 after our original brief were filed, and we talk 9 


about the Tally case in our reply brief.   10 


  There reporters for Sports Illustrated engaged 11 


in a much less extensive investigation than this, but a 12 


serious investigative report, and the 10th Circuit went 13 


over all the serious attempts that Sports Illustrated did 14 


to investigate, and I would they are sort of like a mini 15 


version of what Sidley here did, and the Court also went 16 


over various attempts to establish circumstantial 17 


evidence of actual malice and rejected them. 18 


  And, again, as far as the circumstantial 19 


evidence goes, as we show in our reply brief, every, 20 


every area of circumstantial evidence that plaintiffs 21 


allege is wrong in two respects.  The first is, they get 22 


the law wrong about the weight that that kind of evidence 23 


gets on the way to establishing that they could show 24 


actual malice by clear and convincing evidence, and then 25 
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secondly when the facts are examined they fall apart. 1 


  And just to give one example, the plaintiffs 2 


alleged that, and we talk about this in our brief, but 3 


the plaintiffs alleged on page one that Sidley had a 4 


preconceived narrative.  Number one the law says, merely 5 


setting forth with a preconceived narrative is not 6 


evidence of actual malice, but they can't even provide 7 


any evidence that Sidley did, did come into this with a 8 


preconceived narrative, and the evidence that plaintiffs 9 


provide on page on of their opposition is a quote of 10 


David Hoffman saying, we set out to make our case, and 11 


the plaintiff said, see, they didn't set out to find the 12 


truth, they set out to make their case. 13 


  Well, they linked to an exhibit, which was a 14 


newsletter from APA, which reported on David Hoffman's 15 


talk to the APA counsel in August of 2015, and we 16 


attached that exhibit again to our reply brief and we 17 


showed the plaintiffs had just baldly misquoted what Mr. 18 


Hoffman said.  We actually said is we did our 19 


investigation.  We reached our conclusions, and then when 20 


we set out to write it out, we set out to make the case 21 


that we found. 22 


  So, that's just one example of the plaintiffs 23 


factual allegations of actual malice, not, not 24 


withstanding scrutiny.  We have more in our reply brief. 25 
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  And I guess the final point that I would make 1 


is that plaintiffs also present what they call, so-called 2 


direct evidence of, of actual malice, and in all cases 3 


what they call direct evidence is, they allege that there 4 


is information that Sidley had, which contradicts 5 


statements that Sidley made in the report, and I have two 6 


things to say about that and then I'll be done. 7 


  Just give me one moment.  Okay, so, the first 8 


is, as we presented in our briefing, merely having 9 


contradictory evidence, is not evidence that you made 10 


false statements about someone believing them to be 11 


false.  Any complex investigation is going to come up 12 


with contradictory evidence. 13 


  It's probably why there is an investigation in 14 


the first place, and defendants are permitted to evaluate 15 


the contradictory information and make their judgments. 16 


So, I refer the Court to a case that we cite in our 17 


briefs, the D.C. Circuits Lorens v. Donnelly (phonetic 18 


sp.) at 350 F.3d 1272 at 1284, and the Court says,  the 19 


mere proffering of purportedly credible evidence that 20 


contradicts the publisher's story is just not enough for 21 


that reason.  22 


  And then my final point is, just like with the 23 


circumstantial evidence of actual malice, this evidence 24 


of so-called direct, direct evidence of actual malice 25 
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just falls away when you look at it, and we present it in 1 


detail in our reply brief and I won't repeat it here, but 2 


in each case the plaintiffs say the report says 3 


something, and then we show in our reply brief that the 4 


report doesn't say what the plaintiff says it says, and 5 


therefore, all the evidence that they present as 6 


contradicting it doesn't, and therefore, doesn't even 7 


meet that first step of even showing that there is a 8 


contradiction, which as I've said it isn't enough.   9 


  So, unless the Court has any questions for me 10 


at this time I'm happy to let the plaintiffs go.   11 


  THE COURT:  What's the outcome if the actual 12 


malice standard doesn't apply? 13 


  MR. HENTOFF:  I apologize, Your Honor.  I 14 


didn't hear you. 15 


  THE COURT:  What is the outcome of your motion 16 


if the actual malice standard is not the correct one to 17 


apply? 18 


  MR. HENTOFF:  Our motion is entirely based on 19 


the actual malice standard.  We do not make a negligence 20 


argument. 21 


  THE COURT:  And you're not going to make one. 22 


  MR. HENTOFF:  The whole point of this quick 23 


look under the Anti-Slap Act, is to take a look as to 24 


whether the case has merit, and I don't think a 25 
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negligence case is an appropriate motion to bring on an 1 


Anti-Slap motion, but what I would say is, so that's the 2 


answer to your question. 3 


  And the law is very clear.  I think that it's, 4 


I think the law couldn't be clearer that these three 5 


plaintiffs, all colonels in the military at the time, who 6 


talked about their significant responsibility with regard 7 


to detainee interrogation, and their work in drafting 8 


creating policies, they are quintessential public 9 


officials. 10 


  The plaintiffs make three arguments in this 11 


regard, or really they mostly make two.  So, the first 12 


argument they make is time of publication.  It's only 13 


relevant if you're a public figure at the time of 14 


publication. 15 


  We address that fully in our reply brief.  The 16 


leading defamation treatise says, you know, it's, it's 17 


conceivable that there might be some, you know, passage 18 


of time in some strange circumstance in which too much 19 


time has passed, but that's not -- I'm not aware there 20 


was even a case that ever held it, and in here we're 21 


talking about what happened in the, in the, in the 2000's 22 


with APA, and all of the plaintiffs were colonels at the 23 


time in the military, and all the cases that actually 24 


have a holding as opposed to dictum say, you look at 25 


JA2085







their status at the time. 1 


  Secondly, the plaintiff said, well, we're not 2 


high enough.  You have to be a really high official to be 3 


considered a public official, and the case law just 4 


doesn't say that. 5 


  The most important case is the Supreme Court 6 


case in Rosenblatt in 1966, and it basically says, if the 7 


nature of your responsibilities are such that they affect 8 


people, you qualify as a public official.  And so, we 9 


present case law about all sorts of different types of 10 


government officials who qualify as government officials. 11 


  And, again, we've got people here who are, you 12 


know, managing, and supporting psychologists working with 13 


interrogations setting policies.  These are people who 14 


are way above in terms of their responsibilities, any 15 


plaintiff who was ever successful in getting a finding 16 


that they were not a public official.  And then 17 


plaintiffs also in passing say, well, we weren't speaking 18 


for the Department of Defense when we were involved in, 19 


in the PENS Task Force therefore we're not public 20 


officials. 21 


  But as we present in our reply brief, they 22 


talked about their work when they were involved in the 23 


APA, and Sidley talked about them talking about their 24 


work, and Sidley talked about their work, and the 25 
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plaintiffs alleged that they were defamed, that they were 1 


accused by Sidley of supporting abusive interrogations.   2 


  This report is not about their, is not about 3 


their life outside of their responsibilities as, as 4 


colonels in the military with responsibility for, you 5 


know, for psychologists supporting interrogations.  6 


That's what this report is about. 7 


  So, in every respect the plaintiffs are 8 


squarely qualified as public officials such that the 9 


actual malice standard applies. 10 


  THE COURT:  Thank you, Mr. Hentoff.  Ms. 11 


Forrest, anything you'd like to add to your written 12 


submissions?  Okay, then I guess it's not going to be Ms. 13 


Forrest.  You are Mr. Clare? 14 


  MR. CLARE:  I'm Mr. Clare, yes.  Yes, Your 15 


Honor, from the law firm Clare Locke, and it's -- 16 


  THE COURT:  Okay, Mr. Clare. 17 


  MR. CLARE:  -- my first opportunity to appear 18 


before Your Honor.  I appreciate the opportunity to speak 19 


very briefly.  I'm going to turn it over to Ms. Forrest 20 


in just a moment, and she is going to walk through the 21 


evidence that supports -- 22 


  THE COURT:  Okay, just so we're clear, I'm 23 


giving you an opportunity to supplement.  You're not 24 


going to reargue all of this because this has already 25 
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been examined, okay. 1 


  MR. CLARE:  Of course not.  Of course not.   2 


  THE COURT:  All right, please proceed. 3 


  MR. CLARE:  I think that some of the arguments 4 


that Your Honor has heard this morning, and in some of 5 


the defendants papers, there is a misapprehension of the 6 


applicable law to establish actual malice.  And to 7 


establish actual malice, at this preliminary stage of the 8 


proceeding, actual malice, just like any other culpable 9 


state of mind in the law, can be proven a variety of 10 


different ways with competent evidence.   11 


  It is a demanding standard, but it is not 12 


prohibitively high, and it is especially not 13 


prohibitively high at this stage of the proceedings. 14 


  The key issue that has to be decided by the 15 


Court is whether at this preliminary stage the plaintiffs 16 


have proffered sufficient evidence of actual malice, and 17 


what types of evidence the Court is allowed to consider 18 


in that.  As Mr. Hentoff said, we have offered both 19 


direct and circumstantial evidence of actual malice. 20 


  The role of the Court at this stage is vital.  21 


It is a summary judgment standard.  The Mann case is very 22 


clear that this is not a, a tryer of fact role for the 23 


Court.  It is, quote, it is not the Court's role at the 24 


preliminary stage of ruling on a special motion to 25 
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dismiss to decide the merits, close quote. 1 


  And so, the Court is not sitting as a trier of 2 


fact, but rather playing the gatekeeper role that the 3 


Court is familiar with on a summary judgment standard, is 4 


do we have enough where a reasonable juror, with all 5 


evidentiary inferences in our favor, could find actual 6 


malice, if that is the applicable culpable standard for 7 


the law. 8 


  And in the defamation arena the Supreme Court 9 


has recognized that it is especially challenging for a 10 


defamation plaintiff to establish actual malice because 11 


you're talking about the state of mind of a defendant, 12 


and no defendant says, yes, I harbored subjective doubts 13 


about this when I published this news article, or this 14 


report.  No defendant will admit that I acted with 15 


reckless disregard of the truth. 16 


  And so, the courts, the Supreme Court says, 17 


plaintiffs, just like any other culpable state of mind in 18 


the law, are entitled to prove actual malice through the 19 


use of circumstantial evidence.  That's the Herbert v. 20 


Lando case, 1979.  A defendant cannot simply prevail by 21 


testifying that it acted in good faith, and you heard 22 


some argument this morning from Ms. Wahl about the St. 23 


Amant case, where she described the three factors that 24 


can, where actual malice can be found. 25 
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  Those are absolutely a non-exclusive list of 1 


ways that actual malice can be found.  Sure, fabrication 2 


can establish actual malice, if you have that evidentiary 3 


foundation, but what the courts have said in every single 4 


defamation case, starting with the Supreme Court after 5 


St. Amant, is that the court must take a holistic 6 


approach to evaluating the evidence, and that plaintiffs 7 


are entitled at every stage, to an aggregate 8 


consideration of that evidence in order to determine 9 


whether that burden is met. 10 


  Each individual piece cannot fairly be judged 11 


individually, and so, what you've heard this morning, and 12 


what you see in the defendants briefs, is an effort to 13 


try to take each one of these pieces of evidence and 14 


point to a case where it was found, standing alone, not 15 


to be sufficient evidence of actual malice, and in the 16 


very highly fact specific situations of those cases, that 17 


may or may not have been the right decision. 18 


  What we are saying, Your Honor, is that it is 19 


the aggregate consideration of all of the circumstantial 20 


evidence, with all of the inferences from that -- with 21 


any reasonable inference from that evidence being drawn 22 


in the plaintiffs favor, is more than enough to get over 23 


the hurdle of demonstrating, at this preliminary stage, 24 


actual malice. 25 
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  And I would invite the Court's attention to 1 


the, again, the Herbert v. Lando case.  It's a 1979 case 2 


decided 11 years after St. Amant, and the Supreme Court 3 


was very clear, in rejecting exactly this argument that 4 


you need to look with a, a very myopic focus on 5 


individual buckets of evidence.  The Court said quote, 6 


any competent evidence, either direct or circumstantial 7 


can be resorted to, and all the relevant circumstances 8 


surrounding the transaction may be shown, including prior 9 


or subsequent defamations, subsequent, meaning post 10 


publication statement of the defendant, post publication 11 


actions.  So, even things that took place after the 12 


publication can be considered as whether it bears 13 


circumstantially on the defendant's state of mind. 14 


  Returning to the quote, circumstances 15 


indicating the existence of rivalry, ill will or 16 


hostility between the parties, and facts tending to show 17 


a reckless disregard of the plaintiffs rights.  That's 18 


the Herbert v. Lando case. 19 


  And so, Mr. Hentoff and Ms. Wahl are correct in 20 


one very myopic sense of arguing to the Court that there 21 


are cases where the plaintiffs evidence was such where 22 


they said, yep, we have ill will, or bias, or malice, and 23 


that's our evidence of malice is they didn't like us when 24 


they published this article, and the Court has said, 25 
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under the very specific facts, that, yes, ill will and 1 


bias, standing alone, may not be sufficient of evidence 2 


of actual malice, but those cases do not stand for the 3 


proposition that that's not competent evidence, or in 4 


aggregate when considered with all of the other body of 5 


evidence, cannot establish actual malice.   6 


  So the analogy that I think is an apt one, is 7 


that it's like building a wall, it's a brick wall of 8 


actual malice or filling a cup with evidence of malice.  9 


The Court may say in one case, actual bias or ill will 10 


standing alone, that one brick, may not be enough to 11 


establish actual malice, but when you have that brick and 12 


you have purposeful avoidance of the truth, and you have 13 


evidence of a preconceived narrative, and you have the 14 


purposeful avoidance of information that contradicts that 15 


preconceived story line that each of those bricks when 16 


assembled, are high enough to demonstrate that you've met 17 


your threshold showing of actual malice, and that's 18 


exactly the circumstance that we found ourselves here 19 


today.   20 


  The types of circumstantial evidence that 21 


Courts have said can be considered are effectively the 22 


six buckets.  A preconceived narrative or a plan to 23 


meline the defendants.  The jury could find, a reasonable 24 


juror could find that if you set out to find a certain 25 
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fact or a certain conclusion, that's confirmation bias 1 


has infected the investigation.  If you're able to 2 


demonstrate that with reasonable inferences from the 3 


evidence, an investigator –- it applies equally if it's a 4 


reporter or an investigator -– it says this is the thesis 5 


of my article.   6 


  THE COURT:  Let me ask you something.  So from 7 


your perspective, does that mean that if I'm conducting 8 


an investigation and I interview 100 people, 95 of those 9 


say A, five of those say B, and I concluded that A 10 


happened, I'm liable for liable because the other five 11 


said B and I didn't credit those five? 12 


  MR. CLARE:  That is one element that if the 13 


five people that provided a contrary view were not 14 


appropriately considered, were not factored into the --   15 


  THE COURT:  I considered them, I just didn't 16 


believe what they had to say.  I conclude along the lines 17 


of what the other 95 told me, or the opposite way.  I 18 


interview 100 people, 5 of them I deemed credible, the 19 


other 95 I couldn't credit them as far as I could toss 20 


them, and I write a report agreeing with the five that I 21 


found credible.  Would I be liable for liable? 22 


  MR. CLARE:  It's not a mathematical exercise. 23 


  THE COURT:  I know, but I'm asking you to 24 


answer my question. 25 
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  MR. CLARE:  So under the facts, either of the 1 


scenarios that Your Honor has put forward, under either 2 


of them, if there has been a purposeful avoidance of the 3 


minority view or the majority view even, where it says 4 


this does not fit.   5 


  THE COURT:  But is the purposeful avoidance the 6 


same thing as not crediting? 7 


  MR. CLARE:  No, it's not, it's not.  Purposeful 8 


avoidance means not giving the same weight to evidence 9 


that doesn't support the thesis.  So for example --    10 


  THE COURT:  If I don't credit it, what weight 11 


do I give it?  You give it a weight based on how credible 12 


you find it to be. 13 


  MR. CLARE:  It's a fact specific question.  I 14 


don't mean to dodge the question. 15 


  THE COURT:  So am I liable for liable? 16 


  MR. CLARE:  You could be liable for liable if 17 


under that fact, the reason for your not crediting the 18 


evidence that doesn't fit, if the reason you're not 19 


providing the credit is one that is supported by other 20 


facts and other information, and is a reasonable judgment 21 


to make, then perhaps that cuts against the actual 22 


finding of malice.  However, if your reason for not 23 


crediting the contrary viewpoint has more to do with the 24 


objective that you set out to achieve, or other reasons, 25 
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or a method of logical failure in the way that you've 1 


chosen to do your investigation, under those facts, it 2 


could very well be a purposeful avoidance of the truth.  3 


This dialog that we're having, I think is very 4 


instructive because it is -– jurors are allowed to, it's 5 


the province of the jury in order to make those sorts of 6 


fact specific inquiries.  Under the particular facts, 7 


whether the decision not to credit the minority view or 8 


the majority view, that was difference from what you 9 


concluded --               10 


  THE COURT:  Right, but at this stage, the 11 


inquiry that I have to make relates to as a matter of 12 


law, not in terms of credibility determinations, correct? 13 


  MR. CLARE:  That's correct, and as a matter of 14 


law, what you would have to determine is that in the 15 


aggregate of all of the circumstantial evidence, no 16 


reasonable juror could conclude that there is actual 17 


malice, given all of these things.  And so you don't just 18 


look at purposeful avoidance in a vacuum, you look at all 19 


of the other factors and say, could a juror conclude 20 


reasonably that they had reckless disregard for the 21 


truth.  So a juror may not be persuaded by the 22 


preconceived narrative aspect of it, but you say no, I do 23 


think that they started with a confirmation bias in the 24 


way that they approached this.  Then you look at their 25 
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failure to retract, and you look at some of the other 1 


factors that are considered by the Court, and a juror 2 


could say in the aggregate, these factors lead me to 3 


believe that they have reckless disregard for the truth, 4 


in an objective way.  And this is way there really isn't 5 


anything magic about this actual knowledge standard, just 6 


like an intent case, a battery case, where you're proving 7 


the intent of the defendant through his or her 8 


circumstantial actions before, during and after the 9 


actual event.   10 


  So a juror could conclude, based on the 11 


aggregate of evidence that we've assembled, that they 12 


acted with actual malice, and you can't just isolate 13 


these particular factors.  For example, the affidavits 14 


and other materials, Ms. Forrest will get into this in 15 


much more detail, but where people said who were being 16 


interviewed, I told the investigators point X, point Y, 17 


point Z, and that information doesn't even make its way 18 


into the investigative file.  It doesn't make its way 19 


into the interview notes, it is being rejected --   20 


  THE COURT:  Isn't it the province of an 21 


investigator to determine what they're going to include 22 


in a report after they've conducted an investigation, and 23 


not have to say each and every nuance that comes up 24 


during the course of an investigation involving 200 25 
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interviews and hundreds of pages of documents? 1 


  MR. CLARE:  Certainly, but of course they're 2 


under no obligation to report an encyclopedia recitation 3 


of all of them, but when things that are said by 4 


witnesses and who are being interviewed, do not even make 5 


their way into interview notes, for example, where that 6 


perspective was not considered, or not reflected even in 7 


the deliberation process that you've described, or 8 


deciding the weak and the trap.  A juror could conclude 9 


from that and say, yeah, we have witnesses that said, we 10 


told investigators all of these things, and there was no 11 


follow-up on that particular point, or it wasn't 12 


considered, or it wasn't even considered and then 13 


rejected in a summary way, and that's the evidence that 14 


we have here.   15 


  A juror could move from that, combined with all 16 


of the factors that actual malice is established.  17 


Deliberately avoiding sources or information that you 18 


know will run a contrary view, fits into that mold.  You 19 


asked about crediting sources and so I want to be 20 


responsive to that.  The Supreme Court has said 21 


repeatedly that in factoring in whether or not crediting 22 


a particular source is reasonable, or could be evidence 23 


of actual malice, is if there are reasons that doubt what 24 


those 95 people are saying that are known to the 25 
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investigators.  If you have objective reasons where you 1 


should be questioning, is this the point of view that is 2 


being expressed reasonable, or is it not, that, that 3 


could be evidence of actual malice as well.  And that's 4 


another way where if you're doubting, if you have reasons 5 


to doubt, but you don't doubt, that can persuade a juror 6 


that you have that confirmation virus.   7 


  Bias and ill will, obviously there are cases 8 


that say standing alone, that is not sufficient to 9 


demonstrate actual malice, and I agree with that, it 10 


isn't, but if there is evidence of bias in the process or 11 


a flawed investigative process where there's a 12 


methodological failure in the way that you go about doing 13 


it.  That may be deliberate, it may be reckless, it may 14 


be negligence, but the point is, that it is a factual 15 


determination for a juror to make in deciding that, just 16 


as a juror would decide any other culpable state of mind.   17 


  The departure from accepted standards of 18 


professional conduct where for example, just taking it 19 


out of this context in a media setting, where a reporter 20 


does something that is gross violation of the 21 


journalistic standard in the way a reporter would do 22 


their job, that's evidence that a jury is entitled to 23 


consider.  And so in this setting, when you've got 24 


improper investigation conduct, or conflicts of interest, 25 
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or things that are extreme departures from what you would 1 


establish, or what we could argue to be an extreme 2 


departure, a jury is entitled to consider that in 3 


reaching that evidence.  So unless the Court has any 4 


other questions, I'm going to pass to Ms. Forrest who 5 


will address some of the evidence that fits those 6 


buckets. 7 


  THE COURT:  Thank you, Mr. Clare.             8 


  MS. FORREST:  Good morning, Your Honor, I'm 9 


going to try to just hit some of the highlights.  I 10 


assume you've read the papers, obviously if you have any 11 


questions, or if I talk too fast, you'll stop me.  We've 12 


never had a problem with stopping before. 13 


  THE COURT:  It's a bad habit I have. 14 


  MS. FORREST:  You engage, that's what I care 15 


more about.  A couple of key issues at the beginning that 16 


I think are important.  First of all, you heard Mr. 17 


Hentoff talk about CIA psychologists, very important 18 


here.  Pages 9 through 12 focus on the key conclusions in 19 


this report, and page 9 --    20 


  THE COURT:  Of which document? 21 


  MS. FORREST:  Of the report, my apologies. 22 


  THE COURT:  Report, okay.   23 


  MS. FORREST:  Page 9, which we quote on page 26 24 


of our opposition.  Very particularly lay out what was 25 
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said, pages 9 through 12 says that APA and DOD colluded 1 


to allow policies to be put in place on behalf of the DOD 2 


that allowed for stress positions and sleep deprivation.     3 


I have pages 9 through 12 here if Your Honor would like a 4 


copy of those from the report, if you'd like to refer to 5 


them while I talk, if that's helpful. 6 


  THE COURT:  No, that's okay. 7 


  MS. FORREST:  Okay.  The Sidley document 8 


actually says we don't quote directly from those language 9 


in their document, we do.  We also quote from those 10 


statements in Exhibit A, and we give evidence with 11 


respect to each of the 219 statements that was in 12 


Sidley's and APA's possession at the time they made the 13 


statements, that showed they had evidence that was false.  14 


The key issue, Your Honor, in Mann for example, they have 15 


four Government reports that contradicted its 16 


conclusions.  And at that point, the D. C. Court of 17 


Appeals says, you can make all these credibility or 18 


arguments about the report didn't say enough, or it 19 


didn't do this, or it didn't do that, which is 20 


essentially in their briefs, our position of what they're 21 


doing, that they are making credibility or factual 22 


arguments about the reports. 23 


  THE COURT:  Just so we're clear, when you're 24 


talking about a statement, are you talking about the 25 


JA2100







summary of an interview, or are you talking about a 1 


specific assertion? 2 


  MS. FORREST:  I'm talking about the 219 3 


statements we're suing on in Exhibit A, Your Honor.   4 


  THE COURT:  I understand that, but so these are 5 


individual specific assertions, because that's what I saw 6 


in your exhibit? 7 


  MS. FORREST:  That's correct, Your Honor.     8 


  THE COURT:  Okay, please proceed. 9 


  MS. FORREST:  So start there.  Secondly, 10 


another key point, the defendant's filed their motion for 11 


arbitration at the same time they filed their motion for 12 


Slap Statutes.  If they wanted to make the argument that 13 


just didn't pertain to all the plaintiffs, they should 14 


have made it in their Slap motion, because in paragraph 6 15 


of our complaint, we allege this is a joint venture and 16 


each of the plaintiffs was named as a key player in a 17 


joint venture.  So for example, page 393 of the Hoffman 18 


Report says this wasn't just a partnership between banks 19 


and banking, no.  This in fact was a partnership, a joint 20 


enterprise, page 393, between APA and the DOD, Your 21 


Honor.    22 


  THE COURT:  I'm sorry, are Mr. Newman and Mr. 23 


Behnke still parties to this litigation? 24 


  MS. FORREST:  They're not parties to the 25 
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litigation, but they are part of -- the reason it becomes 1 


relevant, is we've sued on the basis of the joint venture 2 


between the entities. 3 


  THE COURT:  I understand that, I just --   4 


  MS. FORREST:  And so APA is still party to the 5 


document. 6 


  THE COURT:  I just don't see the relevance of 7 


the request to proceed without rotation against those two 8 


former plaintiffs to this conversation. 9 


  MS. FORREST:  My point is that if they wanted 10 


to allege it was an other than concerning, they should 11 


have filed it in their original Slap motion, they didn't 12 


do that.  They're trying to in this motion, say it's not 13 


oven concerning because it's about a certain plaintiff, 14 


and my point is, when you make one statement because it's 15 


about a joint enterprise or a joint venture, it's about 16 


all the plaintiffs, regardless of who they work for. 17 


  THE COURT:  But there's a difference between 18 


what the report says and who are the parties to this 19 


litigation, right? 20 


  MS. FORREST:  Right. 21 


  THE COURT:  There's a whole bunch of people 22 


mentioned in that report who are not party to this 23 


litigation.    24 


  MS. FORREST:  We've got five, well set aside 25 
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parties of litigation of where it started versus now, 1 


five of the twelve key players of the joint venture.  I 2 


actually have an affidavit too from an additional member 3 


of the key players of the joint venture who have had 4 


conversations with APA and Mr. Hentoff over the last year 5 


or two years, about their statements to them about what 6 


the report said or did not say, including a few weeks ago 7 


after we filed our motion or our opposition.  So go back 8 


to that a minute, but it's oven concerning because it's 9 


about the joint venture.  Happy to list all of those 10 


references for you, it's about the entity and the 11 


partnership between the two entities, not just the 12 


individuals.  You look puzzled, Your Honor. 13 


  THE COURT:  You may continue. 14 


  MS. FORREST:  Okay, thank you.  Direct 15 


evidence, circumstantial evidence.  Exhibit A we've 16 


talked about briefly.  Exhibit B, Board members from APA, 17 


summary chart here, key minutes, documents that show 18 


people in attendance participated in the events which 19 


were summarized by Sidley.  Number one, why weren't they 20 


recused?  The recusal standard was, did you participate 21 


in any of the events.  Part of our allegation is they 22 


weren't recused, so Doctor Caslow could blame a small 23 


under belly, to use her comments, were entitled to the 24 


inference that they were there, but I also have in Mr. 25 
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Cucher's affidavit, two things.  One is not only were we 1 


all there, not only did we all understand this --   2 


  THE COURT:  Have you provided opposing counsel 3 


with those affidavits? 4 


  MS. FORREST:  I will do so shortly at the end 5 


of the hearing, Your Honor. 6 


  THE COURT:  Why aren't you doing so now, how 7 


can I consider it when you haven't provided it to them 8 


prior to this argument? 9 


  MS. FORREST:  I'm happy to do it when I get to 10 


that part of the argument, Your Honor, I brought copies. 11 


  THE COURT:  I'm sorry, you're not going to 12 


blind-sight anybody here.    13 


  MS. FORREST:  Not trying to blind-sight, Your 14 


Honor, it's a new argument that was admitted and so my 15 


understanding is, it was an evidentiary hearing and I've 16 


got copies for everybody, not blind-sighting anybody. 17 


  THE COURT:  I believe you misunderstood.  You 18 


may continue Ms. Forrest.  19 


  MS. FORREST:  Okay.  Senate Armed Services 20 


Committee Report, the Slushinger Report, the Martinez-21 


Lopez Report, a book by Jack Goldsmith, former Assistant 22 


Attorney General, Office of Legal Counsel withdrew 23 


various memos.  The Inspector General Report that Colonel 24 


Banks was part of, discussed in response to Hoffman, 13 25 
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Government reports all in Hoffman and APA's possession.  1 


It didn't just put the plaintiffs in a different light, 2 


they found no collusion.  They found no reason, ethics 3 


complaints filed in Ohio, Guam, Louisiana, no reason to 4 


censor anybody, Your Honor.  Omits key pieces of 5 


information.  Withdrawal of Bush administration guidance 6 


defining torture.  Got the timeline here, you've got not 7 


just one document.  Sidley tries to portray that as one 8 


document in the Slushinger Report.  Not only is it not 9 


one document, it's two years of history.   10 


  I lived in D. C. during 2005 when these events 11 


played out, this was on C-Span every day, they just 12 


omitted.  Vice Admiral Church, Senator McCain, March 13 


2005, policies in place that prohibited abuses, I'm very 14 


clear about that.  2014 APA statements about the timeline 15 


of the withdrawal.  Committee on legal issues, a 16 


memorandum from Milstein which says critics have their 17 


timeline wrong.  These policies were withdrawn.  Internal 18 


documents also make reference to the Office of 19 


Professional Responsibility Report.  That report, David 20 


Ogdon, who is at Wilmer, Hale, who is APA's previous 21 


lawyer, was over that report when he was at the Bush 22 


administration.   23 


  We're going to talk about this in a minute when 24 


I talk about retractions, but Mr. Ogden then admits to a 25 
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Board member, Mr. Anton, Doctor Anton, that in fact the 1 


policies that exited at the time didn't allow what Mr. 2 


Hoffman says they did.  Interrogation, Standard Operating 3 


Procedures, four to Five times in place.  I've got the 4 


policy here that they they're now playing with an 5 


Interrogation Policy, it wasn't.  First of all, it wasn't 6 


existing which page 9 of the report says it was an 7 


existing.   8 


  It was a draft book chapter, it even refers to 9 


itself as a pamphlet.  Happy to provide the Court with a 10 


copy, if you'd like to see it.  It wasn't existing until 11 


2006, it wasn't an interrogation policy, Your Honor, it's 12 


a training policy.  How do you train psychologists who 13 


are doing national security work to do that work.  Hans 14 


Lisner, five times, Larry James, Doctor James, who'd been 15 


sent to ALBI Grade, who in his book talks about policies 16 


he drafted and the specific policies that should be 17 


prohibited, the specific behaviors that should be 18 


prohibited, five times.  Doctor James goes into the 19 


interview, picks up Ursula Teepee and Mr. Hoffman at the 20 


airport and says their policies are in place, this is all 21 


done, says that on the Pens Listener.   22 


  Mr. Hoffman quotes portions of that and then 23 


leaves out the exculpatory information.  Key language, 24 


Penn Statement four, they say in their papers, no, that 25 
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only says follow the law.  Look at statement four, what 1 


does statement four say?  It says you will go follow the 2 


local policies, that's paraphrasing, they recently 3 


changed in Iraq, Afghanistan, and Guantanamo.  You have a 4 


responsibility to know those and follow those, very 5 


important.  Annotated Penn's Guidelines, Jean Reareo, 6 


tape from her time at Penn's, says they wanted a standard 7 


operating procedure.  Remember, Colonel James goes to 8 


ALBI Grade, he says there's policies in place, those 9 


policies get incorporated in statement for appends.  He 10 


picks LaTifi and Hoffman up at the airport, says there's 11 


policies in place. He's not the only one that say there's 12 


no evidence of anybody telling him.   13 


  Jennifer Bryson interview notes, interrogator 14 


at Guantanamo, this is all changed, this wasn't what was 15 


going on at that time.  Paragraph six of her affidavit, 16 


paragraph six of Colonel James' affidavit, all evidence, 17 


he knew this, he excludes it intentionally.  Statement 18 


two, Wolfe e-mails, Wolfe letter, this was all an open 19 


process.  Everything was projected on the screens, no 20 


collusion, no backdoor meetings.  You heard Mr. Hentoff 21 


disagree with Ms. Wahl's interpretation of what was 22 


actually discussed.  The epic complains again about 23 


Colonel James.  The epic complaints were supposedly 24 


decided or handled in a way that would not censor 25 
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National Security Psychologist.  Lots of evidence that 1 


that's not what was decided or what was told to the APA 2 


Board.  Doctor Caslow makes a statement, this was fully 3 


investigated.  Jennifer Kelly, another Board member, 4 


fully investigated.   5 


  Those statements are still on the APA website.  6 


Exhibit B, we've talked about that briefly, but APA's 7 


responses fall into four general categories.  Did not 8 


involve the plaintiffs, paragraph six, we've talked about 9 


that, evidence of a joint venture and joint enterprise.  10 


We're entitled to all reasonable inferences, they didn't 11 


move on that in their original motion that it wasn't 12 


concerning, and they could have.  No proof a Board member 13 


was at the event, even if listed in the minutes as 14 


attending, were entitled to that reasonable inference.  15 


Again, it doesn't have to be the inference, Your Honor, 16 


it only needs to be a reasonable inference.  You can't 17 


show any of them knew.   18 


  If you put out a statement about something 19 


being fully investigated, I can show that you knew, but 20 


if they were there and they put out different statements, 21 


and they were involved in it, it's a reasonable 22 


inference, Your Honor, to conclude that they understood 23 


what they were doing at the time.  No proof that when 24 


they published, they realized or remembered that they 25 
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were involved.  Again, all reasonable inferences in our 1 


favor.  That's the direct evidence.  Circumstantial 2 


evidence, 20 affidavits of 34.  Sammons, Bow, Bryson, 3 


Callahan, Sorbonne, Deutch, Fine, Hensherf, Maderazo, 4 


Maderazo, II, because his son who is a lawyer was there 5 


as well during the interview.  Shummy, Swenson, Headily, 6 


LaFever, Newman, Banks, James, Donovan and Behnke. 7 


  THE COURT:  So 20 affidavits and five of those 8 


have been plaintiffs in this case. 9 


  MS. FORREST:  Yes. 10 


  THE COURT:  Okay, please proceed. 11 


  MS. FORREST:  But not self-serving, Your Honor, 12 


there's a great new case out of California, it was just 13 


decided a few weeks ago that says when you have an 14 


affidavit on a Slap, you're entitled to all reasonable 15 


inferences.  And even if it's a plaintiff, that overcomes 16 


a Slap motion.  In that case, they had one.  Let me talk 17 


a minute about purposeful avoidance.  Great case, Jackson 18 


City v. Columbus, one of my favorite.  In that case, they 19 


showed 946 pages of look at how thorough this is.  There 20 


was a problem.  They didn't ask the main witness whether 21 


he'd had a vasectomy, and the allegation in the report 22 


was that he impregnated somebody.  So you can have all 23 


the interviews you want, you can introduce all the 24 


evidence you want. 25 
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  THE COURT:  I'm sorry I disrupted you, you were 1 


talking about the 20 affidavits? 2 


  MS. FORREST:  Right, I'm now onto other 3 


affidavits about how thorough.  So the 20 affidavits it 4 


about purposeful avoidance, and so Lieutenant Colonel 5 


Donovan, and we're going to get to people's ranks in a 6 


minute because they've still have them wrong today.  7 


Lieutenant Colonel Donovan, five times says I need 8 


clearance, I need you to give me the questions so I can 9 


talk about the policies.  No, no, I'm not going to talk 10 


about that.  Talks about an outdated policy in 2003 with 11 


her extensively though.  We've provided those e-mails to 12 


the Court.  Things that were omitted, purposeful 13 


avoidance, Your Honor, and it's ironic because Mr. 14 


Hoffman on page 67 of his report talks about a delivered 15 


avoidance or an Ostridge of instruction, because the goal 16 


was to take this joint enterprise, I think Your Honor's 17 


done work with the Hague with children's work.  The Hague 18 


pioneered in Yugoslavia, the use of the Joint Enterprise 19 


concept and in crimes.   20 


  So that was the key, that was the goal, and in 21 


fact, James Risen had talked to people who were with the 22 


ICC, that was the goal to get this back to the ICC, or to 23 


get a civil complaint.  That's what we allege was the 24 


reason for using those terms.  Information omitted from 25 
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interviews, this isn't about trying to place you in a 1 


different light, it directly contradicts what he said.  2 


So we're entitled to an inference that you distorted or 3 


omitted the policy because you knew it was false.  That's 4 


Mann, several times, and that's Nader v. D. Torodito.  5 


Both of those cases deal with Government reports where 6 


you cite portions of it and you omit others.  The D. C. 7 


Court of Appeals says both times, you're entitled to the 8 


reasonable inference that you knew, and that's actual 9 


malice.   10 


  Omitted evidence, Banks, Bow, Sorbonne, 11 


Donovan, Fine, LeFever, Levant, Newman, Williams.  12 


Williams is particularly interesting, we got the 13 


interviews, you gave us 18 interview notes.  Williams' 14 


interview notes, basically four sentences, Your Honor, 15 


half of that gets redacted as work product, the half that 16 


we see, page 294 on the report, let me double check that 17 


reference in a minute, my apologies, let me double check 18 


that.  It cites the right date in the report.  It says 19 


Colonel Williams, who was one of the first people into 20 


Iraq, they never asked Colonel Williams anything about 21 


the policies, number one, not in the interview.  They say 22 


in the report, we wanted Colonel James because he'd been 23 


to ALBI Grade and helped clean things up.   24 


  It's not in the interview notes.  Don't know 25 


JA2111







where that came from, that's actually helpful to us, but 1 


again, the interview notes don't even support what's said 2 


in the report at times.  We've talked about the interview 3 


with Doctor Donovan, plaintiff Behnke says go interview 4 


Lieutenant General Eric Schoolmaker, he'll tell you he 5 


deployed us.  Wanted to be able to get affidavits of all 6 


the military people, we're not allowed by DOD to do that.  7 


Bryson told him what the policies were.  Lieutenant 8 


General Hood, Lieutenant General Abbasid, Dan Leven, Eric 9 


Schoolmaker, will all testify and add to what plaintiffs 10 


have briefed in terms of what the policies were, when 11 


they were, what the prohibited.   12 


  The key issue there, and Jennifer Bryson 13 


alludes to this in her, not alludes to it, she says in 14 


the affidavit, the key issue is, Your Honor, Geneva and 15 


the Uniform Code of Military Justice applied.  The minute 16 


you apply those, sleep deprivation and stress positions 17 


go out the window.  As of late 2003, that happened, and I 18 


can walk Your Honor through that timeline, but there were 19 


specifically prohibited by order in May of 2004 when it 20 


talked  about retractions in the minutes, but the first 21 


thing I present to them, and David Ogdon, who again had 22 


reviewed all of this for the Obama administration, who 23 


used to be APA's lawyer, I go through all of that 24 


evidence and the various policies, it's all there.  It 25 
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wasn't even a close call.  It had been changed a year 1 


earlier.  So they say no, it was just the Slushinger 2 


Report, one document.  This was almost two years of 3 


documents that show the policies were withdrawn in their 4 


possession, in their possession. 5 


  THE COURT:  Are you saying you're a witness in 6 


this case? 7 


  MS. FORREST:  I'm sorry? 8 


  THE COURT:  Are you saying that you're a 9 


witness in this case? 10 


  MS. FORREST:  No, I'm not saying I'm the 11 


witness, but we're going to be retraction, what they had 12 


in their possession. Retraction under the restatement, 13 


failure to retract, is key evidence of actual malice.  So 14 


at the point they're given various things along the way 15 


and they refuse to retract, that becomes an issue and I 16 


can point to documents about that.  I'm not saying I'm a 17 


witness, but what I am saying is evidence in their 18 


possession along the way, the explanation about the 19 


policies has changed multiple times, and that I point to 20 


public documents, not to my testimony.  David Ogdon, 21 


state to Barry Anton, yes the existing policies 22 


prohibited these things essentially.  I'm paraphrasing.  23 


Plenty of external evidence, I don't have to testify to 24 


that.   25 
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  Bias against them, Sidley had actually sued or 1 


gone after James Risen before because of the sources.  2 


Sidley had hoped to establish in the D. C. Circuit, the 3 


standards for getting witnesses and sources from a 4 


reporter.  They knew James Risen was biased, they knew 5 


the critics were biased against our clients.  APA Board 6 


members had refuted those allegations for years.  Again, 7 


we don't think it has to be just B inference, it's an 8 


inference, we believe that most of this, especially with 9 


the APA brief, are all factual issues.  Happy to move 10 


briefly to the first prong of the Anti-Slap and public 11 


official. 12 


  THE COURT:  Okay. 13 


  MS. FORREST:  Which one would you like to hear 14 


first? 15 


  THE COURT:  You may decide where you want to 16 


go.. 17 


  MS. FORREST:  Okay, page 6, first motion of 18 


Sidley.  Sidley is the only one to deal with the public 19 


official argument.  Page 6, page 12, 13 of the original 20 


motion, Your Honor.  They say that all these folks were 21 


lieutenant colonels.  We go into mediation, they find out 22 


that's wrong, so here in their papers, they say we 23 


concede that everybody is a colonel.  That's not accurate 24 


either.  Their own report details in several places, 25 
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Doctor Donovan was a lieutenant colonel.  Each of them 1 


were consultants to commanders at the time.  They were 2 


put on special assignment by various people.  I'm going 3 


to leave you to the briefs on the temporal element.  The 4 


key issue, even in Rosenblatt v. Bear, is whether they 5 


had substantial responsibility.  So Sidley concedes for 6 


us that in fact, they have the burden.  What evidence 7 


have they introduced?  Turn to portions of the complaint, 8 


paragraphs 39, 41, 42, they ran reference page 36.  9 


Paragraphs 122, 123, and I have copies of these, Your 10 


Honor, if you'd like to see them while I'm talking.   11 


  THE COURT:  I have everything.   12 


  MS. FORREST:  124, 125, 126, 127, 128, 129 and 13 


190.  They omit two key paragraphs, 221 and 222.  All of 14 


those, and I'd like to read those for the Court.  All of 15 


the military plaintiffs were mid-level DOD personnel with 16 


no ability to commit the DOD to policy positions, to 17 


speak for it, or to give pre-clearance on its behalf.  18 


Banks, the senior leader to whom Hoffman refers, could 19 


have easily been accurately described as an informal 20 


liaison between the APA and one of its important 21 


constituents military psychologists.  He could not speak 22 


for the constituency of course, without taking into 23 


account military protocols and preferences.  We also cite 24 


to Lieutenant General Kiley and former Army Sargent 25 
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General Eric Schoolmaker, each of whom will testify that 1 


they had no ability to make policy.  Saying somebody took 2 


a policy that a General made and wrote what we call a SOP 3 


or Standing Operating Procedure, doesn't mean you created 4 


policy in the vein of Rosenblatt v. Bear.  Every case 5 


Sidley cites, the person involved had greater substantial 6 


policy making decisions, so they set the policy and the 7 


reason they have to decide, they're subject to actual 8 


malice, is because they assume the risk when you're that 9 


high that people are going to talk about your position.  10 


Our folks didn't make policy, they were sent by the 11 


Government to clean things up after the policies were 12 


changed.  Let me move briefly then to the first prong, 13 


the Anti-Slap unless Your Honor has any additional 14 


questions on my matter. 15 


  THE COURT:  Proceed. 16 


  MS. FORREST:    I am prepared to argue, Your 17 


Honor, and I would refer you, you asked Mr. Hentoff if he 18 


was prepared to argue the negligence issue.  I would 19 


refer the Court to Pierce v. E. F. Hutton, 664 F.Supp. 20 


1490, Your Honor, and my apologies, that was reversed 21 


later on in an arbitration issue, not on this issue.  22 


That report quotes Rodney Smallness, law of defamation, 23 


Treaties 3.283, Your Honor, is the reference.  It gives 24 


eight criteria in an independent investigation of which 25 
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would constitute actual malice.  Failure to pursue an 1 


investigation, I believe we've made that in our papers.  2 


Unreasonable reliance on sources, certainly the 3 


Government's created that in the papers.  Unreasonable 4 


formulation of conclusions, inferences or interpretation, 5 


why were you using criminal language when you tell your 6 


client about that interview of and Nadine Caslow.  He 7 


found no criminal activity, but we're still talking about 8 


referring it to the FBI.  Misuse of legal terminology, 9 


Joint Enterprise was not appropriate, no collusion, he 10 


admits that in an interview after the fact that he found 11 


no collusion.   12 


  It would have been better to use words like 13 


secret collaboration.  Mechanical or typographical 14 


errors, I can list those.  Unreasonable screening or 15 


checking procedures, once you investigate, and you find 16 


evidence that creates an issue, you have a duty to 17 


investigate, that's clear.  Houlihan, we cite that in our 18 


papers.  Failure to follow established internal practices 19 


and policies, we've shown that even by his own partner's 20 


standards, this is a problem.  I'm going to move to first 21 


prong, and I've got copies of this if it's helpful, but 22 


you don't seem in the mood for exhibits, so I'll hold.   23 


  THE COURT:  I have everything that you filed. 24 


  MS. FORREST:  Yes, it's filed, but I thought it 25 
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might be helpful while I'm making the argument to be able 1 


to look at it.  So these are the various 13 counts.  With 2 


their filing of the supplemental motion, they concede 3 


it's a count-by-count, claim-by-claim motion.  Number 4 


one, Hoffman and Sidley to APA Board of Directors, 5 


including Special Committee.  We know from APA's 6 


interrogatory answers, that was a private communication 7 


up on Sidley's server, that wasn't a public forum.  8 


Again, referencing the language of the statute about 9 


what's a public forum in a place open to the public or a 10 


public forum, any other expressive, or expressive conduct 11 


expressing views to members of the public in connection 12 


with this date.  Sidley's first motion, pages 9 through 13 


10.  Sidley and APA contemplated that APA would make the 14 


report public, and APA posted the report on its website 15 


in 2015.  Sidley contemplated, that's not inept, it's not 16 


inept of its course of conduct, it's not a written oral 17 


statement.   18 


  We've alleged in paragraph one that they 19 


published it.  We know from APA's interrogatory answers 20 


that they did publish it.  Two and three, Boards of Riser 21 


and Shultz, again, not a public communication.  And the 22 


case law from California is illustrative on this, 23 


although it's important to note that the California 24 


statute is substantially different.  Here is, we talk 25 
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about in our motion, the California statute uses the 1 


terms free speech.  It was amended in 1997, Your Honor, 2 


to include very broadly, and the legislature said very 3 


broad, and remember the legislature in California can 4 


make procedural law.   5 


  So the California legislature says, we want 6 


free speech protected.  ACLU comes in, page 4 of the 7 


legislative history, free speech is too broad.  You need 8 


to change the term to an act of advocacy.  We want the 9 


male meaning given to the bill, Legislative History, page 10 


4.  Again, each of these publications, private.  Final 11 


Hoffman report, Hoffman and Sidley to the Board Special 12 


Committee, that's not a place where you can exchange 13 


views.   14 


  So in California, you actually have a stat 15 


right now among Appellate Courts that says a newspaper 16 


isn't even a public forum, because you can't have a 17 


debate.  The newspaper controls the content.  APA comes 18 


in, in a brief and says Damon the Ocean Hills, if it's a 19 


homeowner's association, that works.  The problem with 20 


that is, is in California, we have a Code of Regulations, 21 


I live in a hi-rise in California, when we have our Board 22 


meetings, they have to be broadcasted all over the city 23 


because their a life of Governmental entity in 24 


California, and the decisions they rely on make that 25 
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distinction.   1 


  Count five Wood and Special Committee to APA 2 


Council, credit communication.  Six, New York Times to 3 


it's website.  Now, that's an interesting because one of 4 


their arguments is they say, the publication's on the way 5 


to the final publication in the reply.  Originally, APA, 6 


pages 7 and 8, they claim for count seven, publication of 7 


the report in 2017.  They deny a republication occurred, 8 


so I'm not quite certain how you deny a republication and 9 


then claim protection for it.  So there's no Act under 10 


the statute.  You certainly didn't claim, as you should 11 


in your motion, let's assume they're argument's right, 12 


that you get the acts along the way, you should have 13 


claimed them in your motion, that's your prima facie 14 


case.  That's not hard to make, you say we published all 15 


these things along the way and this is what happened, so 16 


we want protection for all of them, but they never 17 


claimed that protection.   18 


  Number eight, Hasslow videos, audio tapes, they 19 


never deal with it at all.  They never claim protection 20 


for that.  Count nine, Hoffman and Sidley to the Special 21 


Committee and Board again, a second time, private 22 


communication.  Ten, revised Hoffman Report, Board and 23 


Special Committee on the APA website.  Again, they talked 24 


today about that, we did a retraction.  Well that was at 25 


JA2120







the time we were in talking to them about all the 1 


problems in the report and they continued to exclude it.  2 


We've given them clear evidence, that's Mann, that the 3 


report's wrong, they do nothing with it.  Count eleven, 4 


again the APA to AT website, they dispute they published 5 


it at all.  If I may sum up, talked a lot, thank you for 6 


listening. 7 


  THE COURT:  That's okay. 8 


  MS. FRAZIER:  We believe reasonable inferences 9 


based on Nader v. D. Torodito and Mann.  APA's publishing 10 


of the report in spite of their extreme and clearly 11 


demonstrated involvement and cognizant of contrary 12 


statements that make data conclusions in the report for 13 


over a decade supports a reasonable inference not B, not 14 


the only, they can argue all they want that our inference 15 


is wrong, but that's a jury argument, supports an 16 


inference that the Special Committee and the Board 17 


published the report with knowledge of falsity.   18 


  For Mr. Hoffman and Sidley, quoting portions of 19 


the report with explicit unambiguous findings of no 20 


collusion the wrong interrogations techniques.  The 21 


description of interrogations techniques that were 22 


withdrawn is consistent with the inference that Hoffman 23 


falsified, distorted and omitted evidence from the report 24 


purposefully.  Such that the Court could find that he 25 
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acted with conscious disregard or direct knowledge of 1 


falsity.   2 


  If you have a reason to suspect falsity and 3 


come upon contrary evidence, you have a duty to 4 


investigate that.  Houlihan v. Worldwide Association 5 


Specialty Programs, Tavalerus, I always say that wrong, 6 


on the second or third remand, ill will evidence of bad 7 


faith, Mann evidence of bad faith, the Supreme Court 8 


purposeful avoidance, hard hanks, my colleague, Mr. Clare 9 


was able to go through all of that adeptly.  I appreciate 10 


your patience.  Mr. Oliveri will just briefly, I promise 11 


briefly address choice of law for you and publication.  12 


Thank you. 13 


  THE COURT:  Thank you, Ms. Forrest.   14 


  MR. OLIVERI:  Thank you, Your Honor, I'll be 15 


incredibly brief.  I know we've been going for a while 16 


now.  My name is Joe Oliveri, from Clear Loft.  I'd like 17 


to start with the issues of republication and touch on a 18 


couple of issues that Mr. Hentoff spoke about in his 19 


argument.  First and foremost, the starting point for the 20 


republication analysis, is that because the question of 21 


publication and the question of republication is 22 


ultimately a factual question that a jury resolves, at 23 


this threshold stage, it's the defendant's burden to 24 


prove that there was no republication as a matter of law. 25 
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So what is the standard?  That is the standard that we're 1 


looking at.  The question of republication, what 2 


constitutes republication?  The Supreme Court has held 3 


that even when the same defamatory communication is 4 


communicated to people on separate occasions like a 5 


morning and evening edition of the newspaper, each of 6 


those are separate publications as a matter of law, 7 


capable of giving rise to separate causes of action.  8 


Here, what we have is the Hoffman Report, originally 9 


published at a URL in 2015.   10 


  In 2018, this URL was added to the timeline, or 11 


was put onto the timeline page.  At the same time, 12 


actually I think I misspoke.  The URL was also on this 13 


APA timeline page.  In 2018, related materials are added 14 


alongside that URL.  Case law has held, and it's in both 15 


parties' briefs, that when substantive material is added 16 


to a website, and that material is related to defamatory 17 


material that's already on the website, if republication 18 


has occurred.  The reason being, the new material is 19 


drawing a new audience to the defamatory statement, it's 20 


reiterating it, it's adding context to that already 21 


posted defamatory material. 22 


  THE COURT:  Does that apply if the added 23 


material consists of criticisms of that report? 24 


  MR. OLIVERI:  It does, Your Honor, let me 25 
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explain why.  That may seem a little bit antithetical, 1 


however what we see here and in the case law, comments on 2 


the material, anything is drawing new eyes or capable of 3 


drawing new eyes to that material. 4 


  THE COURT:  All right, so wait a second.  I go 5 


on the Washington Post and I'm a reporter for the 6 


Washington Post and I write an article.  And you know, 7 


there's that comment section where all source of 8 


questionable individuals add comments.  Every time 9 


somebody writes absolute something insane in that comment 10 


section, that's a republication? 11 


  MS. FORREST:  No, no, no, I think that's 12 


completely different, Your Honor.  In that case, if you 13 


have other people, it's an open forum, people are adding 14 


comments, when you have the authors of the original 15 


defamatory material, post-related material on it, in the 16 


Larue case that both parties cite, comments were added, 17 


not open forum comments like in the Washington Post 18 


website, Your Honor, rather comments by the same 19 


defendant, that it posted in the original defamatory 20 


material.  A case that's cited in both parties' brief is 21 


actually pretty interesting, that Romo case, which my 22 


firm litigated.  In that case, the republication that was 23 


found by the jury, was a republication that the defendant 24 


argued, tried to water down its defamatory material.  The 25 
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defendant took the position that this republication, the 1 


additional statement that was added, was an attempted 2 


retraction.  It tried to water down comments akin  3 


to hear the defendant's taking the position that a lot of 4 


the material that they added was critical of the report, 5 


was still held to be a republication because that new 6 


material was added, it drew more eyes to the defamatory 7 


content.   8 


  Now the defendant's lawyers have argued and 9 


have much of the fact that the Hoffman Report on the 10 


timeline was not posted there itself, it was a link to 11 


the Hoffman report, rather than say I suppose imbedding a 12 


scrollable image of the document on the website.  D. C. 13 


Courts have held that posting a hyperlink to a document, 14 


incorporates it in the website as if it were there on the 15 


screen for people to view.  Courts have said, and I think 16 


the analysis, it's the modern day equivalent of turning 17 


over a cruise ticket and seeing what's on the backside.  18 


People know how hyperlinks work, and now acts to 19 


incorporate the document by reference here.  Such that 20 


hyperlink materials are part and parcel of that document.  21 


We see that a lot now with Twitter posts where characters 22 


are limited, but people are putting links in that may not 23 


themselves even mention the plaintiff, but it's held to 24 


incorporate the linked document.   25 
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  Briefly, the case law that the parties discuss 1 


I think there's a lot of case law, and the defendant's 2 


brief on this point might actually invite Your Honor to 3 


take a close look at that.  In looking through it myself, 4 


in every case they cite in which a republication of a 5 


hyperlink was held not to be a publication.  It's because 6 


that republication was made without the addition of 7 


related materials.  The Kline case, the wife designs 8 


ranch, the doctors data the first case.  It was all 9 


either solely republication, or solely reposting, let me 10 


not confuse terminology, solely reposting of a hyperlink 11 


without any additional information.  In the cases where 12 


there was related information, the Romo case, the Davis 13 


case, the Larue case, courts held that there was in fact 14 


a republication as a matter of law.  And I think APA had 15 


said in its brief, took the position that well the added 16 


related materials have to be defamatory themselves in 17 


order for it to turn the original posting into a 18 


republication, and that's simply not the case.   19 


  They cited an enigma software group case that 20 


just simply didn't make that holding whatsoever, but 21 


rather it held in accord with the general rule, that 22 


where substantive material was added to a website, and it 23 


was related to the defamatory material that was already 24 


posted, a republication occurs.  Let me turn to Sidley 25 
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here, because separate and apart from APA republishing 1 


this material, Sidley has taken the position in the 2 


papers and in the reply that Sidley cannot be liable, Mr. 3 


Hoffman cannot be liable because they did not play an 4 


active role in posting or republishing the Hoffman 5 


Report, or adding the related materials themselves.  6 


Again, that's not what the law is.  The law in fact says 7 


that the maker of a defamatory statement may be held 8 


accountable for its republication, if that republication 9 


was reasonably foreseeable, and there is no need to 10 


require proof that the defendant knowingly participated 11 


in another person's republication, The Tolula-Rias case, 12 


Your Honor.  Tolula-Rias does not, as the defendants 13 


state in their briefing, require the defendant to 14 


actually participate in that publication.   15 


  So the question is really a factual question of 16 


what is reasonably foreseeable, and again, because it's a 17 


fact question, at this summary judgment standard stage, 18 


the question is whether the defendants have offered 19 


enough evidence to Your Honor, in your gatekeeping role, 20 


to hold that as a matter of law, no jury can possibly 21 


reasonably find a republication here.   22 


  THE COURT:  Mr. Oliveri, hold that.  This 23 


analysis is identical to the motion for summary judgment, 24 


or analogous to?  25 
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  MR. OLIVERI:  It's analogous to, Your Honor.  I 1 


think, I don't have the language in front of me, the Mann 2 


Court has referred back to a previous case that said we 3 


had never held that it was akin to a summary judgment 4 


standard we now self-hold.  I think it's akin, but I 5 


would refer Your Honor to the specific language of the 6 


case that we could certainly pull up for you.  In any 7 


sense, in any event, it is a gatekeeping function.  What 8 


is the evidence here, that bears on the question of 9 


reasonable foreseeability of republication to Sidley and 10 


Hoffman.  There's a number of pieces of evidence that we 11 


cite in our briefs that the defendants did not address in 12 


theirs.  There are three public statements by the APA.   13 


  The APA had stated that it would undertake an 14 


aggressive communications program to inform members in 15 


the general public of the report's findings.  The APA 16 


publicly stated that quote, after reviewing the Hoffman 17 


Report, the APA Board will make it available to the APA 18 


Council of Representatives, APA members, and the public.  19 


The APA said quote, it will take actions in response to 20 


the report and recommendations as a special committee 21 


finds appropriate.  I think most telling of all, the 22 


engagement letter in which the APA hired Sidley Austin 23 


and Mr. Hoffman to undertake the investigation and 24 


publish the report, stated quote, we understand, and this 25 
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was the engagement letter authored by Sidley Austin, 1 


quote, we understand that the Board of Directors of the 2 


APA will subsequently make our final report available to 3 


the Council of Representatives, APA members, and the 4 


public.   5 


  Simply put, there is certainly sufficient 6 


evidence from which a jury could reasonably conclude that 7 


the Sidley Austin knew that the APA would be publishing 8 


and republishing this report.  There is no case law that 9 


holds that Sidley would have had to have been -– that it 10 


would have been reasonably foreseeable to Sidley that it 11 


would be published on a specific occasion in a specific 12 


location.  The defendants don't cite any case law holding 13 


that, because that is not a requirement, it is just 14 


reasonable, foreseeability overall.  I don't want to 15 


belabor that point, so I'd like to briefly touch upon the 16 


choice of law question, Your Honor.   17 


  THE COURT:  Can I ask you a question before we 18 


move on? 19 


  MR. OLIVERI:  Of course. 20 


  THE COURT:  Are you saying that if there is an 21 


issue that amounts to a factual question, that a jury 22 


would decide the Anti-Slap Act is inapplicable? 23 


  MR. OLIVERI:  I don't think that's what I was 24 


trying to say.  What I was saying here is with regard to 25 
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the reasonably foreseeability of republication, the 1 


question of republication is a fact question, so under 2 


the Anti-Slap Act right now, Your Honor is in his 3 


threshold role, his gatekeeping function that if there is 4 


no evidence that it was reasonably foreseeable, then the 5 


motion succeeds and is granted.  But if there is a 6 


factual question, if we have proffered the plan as 7 


proffered sufficient evidence to which a jury could find 8 


republication, then the motion should be denied, not that 9 


the statute is inapplicable.   10 


  So just returning to Mann, Your Honor, the 11 


language said the applicability of the Anti-Slap statute, 12 


all this recognized that at the time this Court has never 13 


interpreted the D. C. Anti-Slap Act's likelihood of 14 


success standard to simply mirror the standards imposed 15 


by Rule 56.  We do so now, so it's a mirroring of the 16 


standard, just to get back to you on that, so note 32 in 17 


there.  Now I want to briefly touch upon choice of law.  18 


It may seem that at the end of argument about the Anti-19 


Slap statute, I'm telling you, Your Honor, that it does 20 


not apply.  That's exactly what I'm telling you, and let 21 


me explain briefly why, if you'll indulge me.  The 22 


parties agree and Sidley addresses this question in its 23 


reply memorandum, the ABA does not, but the parties agree 24 


that there is an actual conflict between the Illinois and 25 
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D. C. Anti-Slap Acts.   1 


  The parties agree that the choice of law is 2 


analysis is thus necessary, and they agree that D. C. Law 3 


provides that where there's an actual conflict of laws, 4 


you apply the law of the jurisdiction with the most 5 


significant relationship to the dispute who's policy 6 


would be more enhanced by applying its law.  Parties 7 


agree that the four restatement factors are what you look 8 


at to determine that question, and the parties agree that 9 


the choice of analysis applies to any of these five acts 10 


in that Your Honor has fond the act to be substantive for 11 


purposes of this case I think composition to the 12 


plaintiff's dispute, but in light of Your Honor's ruling 13 


for the choice of law analysis that controls.   14 


  So the two most important factors, the most 15 


important factor, the place of the conduct causing the 16 


injury favors the Illinois Act.  Why?  Twelve of the 17 


thirteen counts in this case are based on speech that 18 


originated with Hoffman and Sidley in Illinois.  The 19 


counts against the APA simply involve republication or 20 


repetition of those defamatory statements in the Hoffman 21 


Report.  Hoffman's management of the investigation in 22 


writing of the report happened in Illinois.  How the 23 


defendants concede in the reply, that Sidley lawyers 24 


authored the report in Illinois because they say that 25 
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some of the attorneys in their D. C. office also worked 1 


on it, but Hoffman, it's undisputed, was based in 2 


Illinois.  The defendants concede in their reply that 3 


Sidley lawyers authored the report in Illinois.   4 


  They say that some of the attorneys in their DC 5 


office also worked on it.  But Hoffman, it's undisputed, 6 


was based in Illinois.  The interviews conducted as part 7 


of this report, parts of this investigation were, 8 


occurred around the country, not in DC.  The APA's 9 


actions took place through phone calls and e-mails with 10 


individuals across the country.  Again, original 11 


publication by Sidley and Hoffman, not the APA, including 12 


the evidence cited in the briefing that Sidley may have 13 


leaked an advance copy of the report to the media.  The 14 


parties dispute what this metadata evidence shows.  So, 15 


again, fact question, but that's also coming from 16 


Illinois.   17 


  The second most important factor, the domicile 18 


of the speaker and other parties also favors the 19 


application of Illinois law here.  Sidley Austin's 20 


principal place of business is in Illinois.  It's state 21 


of organization is Illinois.  Mr. Hoffman is domiciled in 22 


Illinois and Illinois is the only state in which he is 23 


licensed to practice law.  And the conduct here in 24 


publishing the Hoffman report was taken in his capacity 25 
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as a lawyer, as evidenced again through that engagement 1 


letter.   2 


  None of the plaintiffs here are residents of DC 3 


and although APA is organized in DC, its board members 4 


that were involved in the coordinating the investigation 5 


are scattered across the country, not in the District of 6 


Columbia. 7 


  THE COURT:  I'm just curious.  If you're the 8 


plaintiffs and you decide where you're going to file a 9 


lawsuit and it is your understanding that all this stuff 10 


happened in Illinois, why did you go to Ohio, 11 


Massachusetts and the District of Columbia? 12 


  MR. OLIVERI:  Sure.  That's a fair question, 13 


Your Honor.  And this gets into the difference between 14 


the inquiries regarding jurisdiction and choice of law, 15 


which often times they go hand in glove, but DC, under 16 


the doctrine of decoupage (phonetic sp.), you have to 17 


look individually at each claim to see the applicable 18 


law.  Plaintiffs attempted to file this suit, actually, 19 


in Ohio, which also had connections.  The defendants 20 


opposed jurisdiction there and that lawsuit was dismissed 21 


for lack of jurisdiction.  However, the defendants stated 22 


that they would consent and not challenge personal 23 


jurisdiction in the District of Columbia.  Rather than 24 


continuing to fight jurisdictional battles, all the while 25 
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the merits are remaining unadjudicated and the 1 


plaintiff's damages are accruing, Plaintiff's said fine.  2 


You win on jurisdiction. Defendants will file in the 3 


District of Columbia.  That doesn't, though, change the 4 


question of the applicable law.  That's a secondary 5 


inquiry, separate from jurisdiction.   6 


  The place where the relationship is centered 7 


also factors into the choice of law analysis.  And here, 8 


that relationship is centered in Illinois.  The 9 


relationship between the defendants is the key 10 


relationship for purposes of this prong because it's the 11 


relationship among the defendants here that ultimately 12 


led to the plaintiff's injury.  In cases like an employee 13 


employer injury case or railroad passenger operator, for 14 


example, the relationship between plaintiff and the 15 


defendant may be a more germane relationship, but here we 16 


have an independent tort.  Therefore, I think the case 17 


all favors looking at the relationships between the 18 


parties here.  There wasn't necessarily a plaintiff 19 


defendant relationship.  We're left to look with the 20 


relationships among the defendants. And here, I think the 21 


most important fact here is the engagement letter, where 22 


APA retains Sidley, retained Mr. Hoffman, contained a 23 


provision that specifically specified that Illinois law 24 


would govern the relationship.  It's an incredibly 25 
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telling piece of evidence that they, themselves, 1 


contemplated that Illinois would govern -- 2 


  THE COURT:  Okay. 3 


  MR. OLIVERI:  -- the result of their work. 4 


  THE COURT:  You weren't here for those 5 


hearings. I don't, that makes no difference to me.  6 


Because the way that letter reads to me is if there are 7 


disputes between the parties to that contract, and the 8 


plaintiffs were not parties to that contract. 9 


  MR. OLIVERI:  Understood, Your Honor.  I won't 10 


belabor that point but I would just push back just a very 11 


little bit to say that may be right, Your Honor, but it 12 


still shows the thinking and the thoughts between the 13 


parties here.  But again, I won't belabor that point.   14 


The last point I want to make here is the policy 15 


question.  And that is, the District of Columbia also 16 


favors applying the law of the jurisdiction whose 17 


policies would be most served or conversely not applying 18 


the law of the jurisdiction whose polices would not be 19 


upset here.  The Illinois act contains an express public 20 


policy statement that states, the policy is to strike a 21 


balance between the rights of persons to file lawsuits 22 


for injuries and the constitutional rights of persons to 23 


petition.  The Illinois Supreme Court has emphasized that 24 


policy.   25 
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  By contrast, the DC Anti-SLAPP Act has no 1 


public policy statement and the DC Court of Appeals in 2 


Mann emphasized that the DC act creates an imbalance by 3 


significantly advantaging the defendants.  Here, in light 4 


of that, Illinois's policy of having its own speakers, 5 


the defendants here, Illinois residents, Hoffman and 6 


Sidley, balance those rights against the rights of 7 


putative plaintiffs would be harmed if DC law were to 8 


apply.  By contrast, DC law, Anti-SLAPP law, does not 9 


have a specific public policy statement that would be 10 


offended by the application of Illinois law.  And I don't 11 


want to belabor these points, Your Honor, so I'll leave 12 


that at that.  I know we've been going for a while.  13 


Thank you. 14 


  THE COURT:  Yes, sir.  I appreciate it.  Thank 15 


you. 16 


  MS. FORREST:  Your Honor, can I address three 17 


factual issues just real quick that came up? 18 


  THE COURT:  Sure. 19 


  MS. FORREST:  Real quick.  Thank you.  Your 20 


Honor mentioned at the beginning that our papers were 21 


rejected.  We filed at about noon on that Friday.   22 


  THE COURT:  Nothing to worry about. 23 


  MS. FORREST:  Okay.   24 


  THE COURT:  I was simply explaining why there's 25 
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a certain -- 1 


  MS. FORREST:  Great. 2 


  THE COURT:  -- chronology that appears in the 3 


court record. 4 


  MS. FORREST:  Thank you. 5 


  THE COURT:  It seems to be -- 6 


  MS. FORREST:  They thought it was the same set 7 


of -- 8 


  THE COURT:  -- you know, anti-intuitive. 9 


  MS. FORREST:  -- papers.  We were on the phone 10 


with them -- 11 


  THE COURT:  Yes. 12 


  MS. FORREST:  -- all afternoon.  13 


  THE COURT:  Yes. 14 


  MS. FORREST:  My apologies.   15 


  THE COURT:  I know. 16 


  MS. FORREST:  Okay. 17 


  THE COURT:  Don't worry about that. 18 


  MS. FORREST:  Thank you.  Second issue, I want 19 


to correct, and I don't want to get sideways with you.  20 


We've been doing so well today.  Okay?  Chronology 21 


because you weren't on the case.   22 


  THE COURT:  Uh-huh. 23 


  MS. FORREST:  We get dismissed in Ohio on a 24 


Friday, August 25th.  Sidley says if you file in DC, we 25 
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won't object to jurisdiction.  Otherwise, Supreme Court 1 


has come down while we were in Ohio with a major Supreme 2 


Court case on jurisdiction.  We go, we file.  On the same 3 


two days before they file the SLAPP motions with Judge 4 


Edelman, we never got to see Judge Edelman.  We, they 5 


file a motion to say we don't want to file a 12(B)(6) or 6 


any other preliminary motions.  So, they didn't file 7 


those preliminary motions.  They file the SLAPP motions.  8 


Judge Edelman dismisses them a moot because of the stay.   9 


  So, the situation we're in, which was 10 


immediately acknowledged by the judge in Massachusetts, 11 


was I had no jurisdiction in Ohio.  I filed in, on the 12 


following Monday in DC, but I don't know if I have 13 


jurisdiction or if they're going to contest it again.  DC 14 


appeals precedent on point.  If you don't know you have 15 


jurisdiction certain, you have to file in every available 16 


jurisdiction.  So, I go up and I file in Massachusetts, 17 


and that case has been stayed.  That's the secrets in 18 


defense.   19 


  I appreciate Your Honor's point on the 20 


affidavits.  There's a Court of Appeals case pending 21 


right now that was argued, what is the purpose of the 22 


hearing.  Isn't the purpose of the hearing to tender 23 


evidence?  Is it not?  Do you get to tender new evidence? 24 


Do you have to stick with what you filed?  I appreciate 25 
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the issue of surprise. 1 


  THE COURT:  Well, since when have you had those 2 


documents? 3 


  MS. FORREST:  I think they're all this past 4 


week. 5 


  THE COURT:  I mean -- 6 


  MS. FORREST:  What I'm happy to do -- 7 


  THE COURT:  -- giving it to opposing counsel in 8 


the middle of a hearing -- 9 


  MS. FORREST:  What I'm -- 10 


  THE COURT:  -- when you've had these documents 11 


for a while? 12 


  MS. FORREST:  I'm happy to tender it and then 13 


they can have a response to it in writing, if they'd 14 


like. 15 


  THE COURT:  No.  I'm sorry. 16 


  MS. FORREST:  Okay. 17 


  THE COURT:  I'm sorry. 18 


  MS. FORREST:  That's fine. 19 


  THE COURT:  You know, it's like the pleadings 20 


were filed, this hearing was set, we've been traveling 21 


down this path for a while now. 22 


  MS. FORREST:  Understood.  Thank you. 23 


  THE COURT:  Okay?  Thank you.  What's your 24 


response?  Who's going to go first, Ms. Wahl or Mr. 25 
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Hentoff? 1 


  MR. HENTOFF:  I'd like to go first, Your Honor. 2 


  THE COURT:  Okay.  I mean, do you agree or 3 


disagree that there was all this evidence that 4 


contradicted the conclusions that Mr. Hoffman reached in 5 


his report? 6 


  MR. HENTOFF:  Your Honor, I could not disagree 7 


more strongly.  And we cover that in our reply brief.  8 


Give me a moment, please.  So, we cover that in our reply 9 


brief at largely pages 18 to 22.  And that's what I said 10 


when I got up, Your Honor, which is the plaintiffs just 11 


misstate what Sidley's report said about interrogation 12 


policies and then they cite to a number of reports that 13 


say things that don't contradict what the report said.  14 


So, we address almost everything that Ms. Forrest said, 15 


the reports that she listed.  We address in that page 16 


range and around that page range, where we say this is 17 


what the report actually said.  And I thought what Ms. 18 


Forrest said is pretty emblematic of that.  She said 19 


Sidley said things in pages nine through 12.  That's a 20 


lot of pages.  In our reply brief, we talked about the 21 


actual words that were used and we show what they meant.  22 


So that's, the short answer to your question is we 23 


address in the reply brief that nothing that the 24 


plaintiff submitted contradicted what the Sidley report 25 
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said.   1 


  Your Honor asked me about serious doubts.  2 


That's from the Saint Amant (phonetic sp.) case, and we 3 


cite it and quote it at page 17 of our opening brief.  4 


So, I'd like to address a number of the plaintiff's 5 


comments and I'll do it as succinctly as I can.  I'm back 6 


to the actual malice standard.  One thing you don't see 7 


discussed in the plaintiff's briefing is the clear and 8 


convincing evidence standard, and that's important in a 9 


case like this.  And the Mann case talked about the 10 


importance of it, which is the burden on the plaintiffs 11 


is to show that the finder of fact could have, could find 12 


clear and convincing evidence that, again, that what?   13 


  That Sidley knowingly made false statements 14 


about the three plaintiffs or subjectively believed that 15 


they were saying things that were probably false?  The 16 


burden on the plaintiffs is to show that on summary 17 


judgment they've got enough evidence that a finder of 18 


fact could have an abiding conviction that the plaintiffs 19 


have probably proved their case.  And I think there's a 20 


reason why we don't hear that from them because it's so 21 


important in this case.  Mr. Clare talked about the 22 


ability to aggregate circumstantial evidence.  What I'd 23 


like to point out is, Mr. Clare said there are six types 24 


of circumstantial evidence that courts have considered in 25 
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actual malice cases.  And I believe, I'm not sure if it's 1 


in there but there's an excellent presentation about 2 


defamation law on the DC Bar website that Mr. Clare's law 3 


firm presented recently.  And these are sort of well-4 


known six categories, so it's no coincidence that they 5 


make these six allegations against Sidley, because that's 6 


sort of the building blocks.  That's what they have to 7 


allege.  But the main point that I want to make is, I 8 


think we do a very good job in our reply in properly 9 


presenting their legal relevance but then showing the 10 


everything that the plaintiffs try to say about why 11 


Sidley had a preconceived notion or a bias, we deal with 12 


that in our reply and as a factual matter, it falls away.  13 


  The plaintiffs contradict themselves.  They 14 


have no evidence because they're stuck.  An independent 15 


law firm without a bias came in and was hired because 16 


they were independent, and they made findings that the 17 


plaintiffs don't like.  So, they went to the six buckets 18 


that they're supposed to go to to try to make an 19 


argument. And we present, we show why they failed and 20 


that's why, even if you could, and you can't aggregate 21 


circumstantial evidence.  But there has to be some, and 22 


they don't have any.  And also, it's not enough to have 23 


one piece of circumstantial evidence and then a second 24 


one.  Mr. Clare talked about a wall.  And it's a high 25 
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wall because of the clear and convincing evidence 1 


standard and two bricks don't make a wall.  The Eramo 2 


case that Mr. Clare talked about, the Court, I guess in 3 


denying summary judgment, the Court found there were a 4 


number of pieces of evidence against Rolling Stone in 5 


that case.  Preconceived narrative, on its own, didn't 6 


get the plaintiffs over the hump.  And as we note in our 7 


reply brief, the argument, and of course, the Eramo case 8 


is the famous Rolling Stone case about the woman that 9 


said she was raped in the fraternity and it turned out 10 


she had fabricated it and the whole thing fell apart.  11 


It's a very extreme case.  And in that case, the Court 12 


held that the reporter, not, didn't merely have, there 13 


was actually evidence of a preconceived narrative but 14 


then she altered the facts to fit that narrative and 15 


that's what helped that case survive summary judgment.   16 


  Purposeful avoidance.  Mr. Clare makes it seem 17 


like purposeful avoidance is a pretty common thing in 18 


actual malice cases but it isn't because the basic law is 19 


if the plaintiff's argument is, wow, the defendants did a 20 


terrible investigation, they're not very good at this, 21 


they missed all these things, they're negligent, in an 22 


actual malice case, that's a defense.  Negligence and 23 


incompetence, which didn't happen here, but if it did 24 


happen in a case, that's a defense.  That's why people 25 
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like being media lawyers.  Purposeful avoidance is rare.  1 


The leading case which they cite is Harte-Hanks.  In 2 


Harte-Hanks, there was all this information that the 3 


reporter had that the allegation that somebody had given 4 


a bribe was not true.  And there were two witnesses.  And 5 


one of the witnesses who would have said it was not true, 6 


which was made available to them and they didn't 7 


interview the witness.   8 


  A tape recording which was represented to them 9 


as disproving the story was made available to them and 10 


they didn't go look for it.  That's a rare circumstance.  11 


The Tally case, which I talked about, the 2019 Sports 12 


Illustrated case in the Tenth Circuit, takes that head on 13 


and said when you have this evidence, an extensive 14 


investigation, and you don't have the countervailing 15 


evidence of reasons to disbelieve things, that's in no 16 


way purposeful avoidance.   17 


  THE COURT:  Let me ask you something.  What 18 


should I make of the affidavits that contest that the way 19 


certain statements were omitted from or misconstrued in 20 


the report? 21 


  MR. HENTOFF:  A couple things, Your Honor.  We 22 


address those affidavits in our reply brief.  And the 23 


burden's on the plaintiff.  They got to show what's the 24 


statement in the report that's about one of the 25 
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plaintiffs that shows that Sidley made that statement 1 


thinking it was probably false.  And the affidavits don't 2 


do that.  A lot of the affidavits, as we say in our 3 


report, they address things the report didn't say.  So, 4 


one of the affidavits that the plaintiffs present most 5 


prominently in their direct evidence section was someone 6 


who said Colonel Banks worked to prevent abuse.  There's 7 


nothing in the report that said he didn't.   8 


  So that's an affidavit that doesn't refute 9 


anything in the report.  A lot of the affidavits talk 10 


about the report's criticism of the APA ethics 11 


adjudication process.  Almost none of them are about the 12 


plaintiffs in this case.  The plaintiffs in this case 13 


were not on the ethics committee of the APA.  That, those 14 


were employees, or the ethics office, those were 15 


employees, the ethics committee, those are officers of 16 


the APA.  So those statements don't have anything to do 17 


with the plaintiffs. But even if they did, we show in our 18 


reply brief that the complaints in those affidavits just 19 


don't square with the simple review of the report. 20 


  THE COURT:  Well, it is, was Sidley Austin 21 


aware of the IG report?  Was Sid aware of anything that 22 


Jack Goldsmith wrote? 23 


  MR. HENTOFF:  Those are terrific examples.  24 


Okay?  The IG report talked about, through the history of 25 
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interrogations and I'm not remember which theater.  Okay? 1 


And it talked about, in part, the development of 2 


policies. And what plaintiffs actually cite to is an 3 


appendix at the end of the report that just lists 4 


polices.  That's what it does.  Okay?  It just lists 5 


policies.  But my point is, we show in our reply brief 6 


that when the Sidley report talked about then existing 7 


DOD guidance, we show that in context they were talking 8 


about the guidance for psychologists who support 9 


interrogations and not the rules for interrogators about 10 


what techniques they can use.   11 


  So, when Ms. Forrest cites to the report about 12 


what techniques interrogators can use, that has nothing 13 


to do with what we were talking about.  That's my point.  14 


So, it doesn't contradict what we were pointing, talking 15 


about.  Now, the Jack Goldsmith book.  Yes, Sidley was 16 


aware of it.  And the Jack Goldsmith book just said 17 


something that was common knowledge, which was you have 18 


the so-called torture memos in 2002 that were drafted by 19 


John Yoo that said certain techniques don't qualify as 20 


torture and so they're allowed.  And then in 2004, Jack 21 


Goldsmith withdrew those torture memos.   22 


  At the end of 2004, I guess acting OLC Levin 23 


issued new memos, new OLC memos, and then in 2005, Mr. 24 


Bradbury at the OLC issued new memos and Sidley cited the 25 
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2005 memos.  Okay?  The 2005 memos, which were active at 1 


the time of PENS and the report said they were active at 2 


the time of PENS and those memos said waterboarding is 3 


not torture.  Okay?  And simply said it, we cite the page 4 


number in our reply brief, but there's no issue of 5 


withdrawn memos because we cited the in effect memos in 6 


2005 and say this was in effect at the time of PENS.  And 7 


just to add to this a little bit, after the Yoo memos 8 


were withdrawn, the Levin memo was presented by OLC in 9 


December of 2014 and has a footnote.   10 


  And the footnote says we've withdrawn the Yoo 11 


memo, but every activity that occurred under the Yoo memo 12 


is still okay.  It's not even any different in any 13 


significant sense.  Now a definition of torture still 14 


applies across all the memos.  And then I finally say 15 


plaintiffs have even tried.  Okay.  It's an interesting 16 


policy discussion, but how does that show that Sidley 17 


made a false statement knowingly about one of the 18 


plaintiffs?   19 


  So, I'd just like to continue with a few more 20 


things. Ms. Forrest said the report said it's all a joint 21 


venture. This illustrates our point.  It's a 542 page 22 


report.  It has a lot of different things in it.  Okay?  23 


You have to look at the specific statement.  For example, 24 


it didn't say the ethics adjudications was all a joint 25 
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venture involving, you know, Colonel Banks.  Everything 1 


that Ms. Forrest said about the PENS Leserve (phonetic 2 


sp.) about statement four of the PENS guidelines.  We 3 


talked about that in our reply brief.  And again, Ms. 4 


Forrest illustrated our point.  She said, hey, the PENS 5 


guidelines were pretty good because they specifically 6 


said go look at the local policies.  But that's our 7 


point.  The point of the report was there were people in 8 


the PENS task force that wanted the APA guidelines to 9 


have specific prohibitions on things like stress 10 


positions.  And what APA ultimately did is said, well, 11 


we're not going to have our own guidelines about specific 12 


prohibitions.   13 


  We're going to defer to the military.  So, when 14 


Ms. Forrest cites statement four of the PENS task force, 15 


which says look to the current military policies, that's 16 


my point.  That supports what the report said.   17 


Ms. Forrest talked about one of the 150 people were 18 


interviewed who said a couple of things and Ms. Forrest 19 


said one of the things that he said wasn't captured in 20 


the interview.  Well, I looked at the page number that 21 


she cited, and I've got my copy of the Sidley reports 22 


color coded, so I can see which passages the plaintiffs 23 


have sued over of the 219, not even in there.  It's not 24 


even a statement that they're saying is false and 25 
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defamatory.  I must confess I'm still a little unclear 1 


about how I was wrong about saying colonel, but it's 2 


still colonel.  And we didn't cherry pick the complaint.   3 


  We looked at the relevant parts of the 4 


complaint where they talked about how important their job 5 


was and how consequential it was for something that had a 6 


lot of authority over the lives of people.  How were you 7 


going to support interrogations of detainees?  I mean, I 8 


can't imagine a clearer case of a public official for 9 


having responsibilities that are significant enough that 10 


the public should care about a report about them.   11 


  Rosenblatt, which is the Supreme Court case 12 


from 1966, I think remains the key case.  One thing I 13 


neglected to mention in my, initially is the plaintiffs 14 


do cite a mid-1980's federal DC District Court case that 15 


uses the language they need to be high ranking officials.  16 


That, they don't cite, I think they, oh, so they do, I'm 17 


sorry, that quoted verbatim, like in 1966 or 65 DDC case, 18 


only point I want to make is Rosenblatt came out later.  19 


So admittedly, the 80's case is after Rosenblatt, but 20 


Rosenblatt controls and other cases have said this high 21 


ranking statement, it's wrong.  It's not limited to high 22 


ranking people and we cite the leading defamation 23 


treatise by Judge Sack of the Second Circuit and they 24 


also say, and the treatise says, looking all the cases, 25 
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it's not limited to high ranking people.  Okay. 1 


  Public forum.  We're now on the coverage of the 2 


act.  We state in our reply, this is very important, 3 


whether speech is protected under the Anti-SLAPP Act, 4 


under the definition, there are three ways to be 5 


protected under section one.  It's something or something 6 


or something.  So public forum is one of the ways.  But 7 


we're also covered by the third way, which is any other 8 


expression that involved, and I'm doing ellipses here, 9 


but any other expression that involves communicating 10 


views to members of the public in connection with an 11 


issue of public interest.  And that's what Sidley did and 12 


that's what APA did in distributing the report.  And the 13 


plaintiffs make the argument that, well, Sidley just 14 


delivered the report to the board of directors and then 15 


the board decided to publish it.   16 


  That's true.  But the act protects expression 17 


that involves communicating views to the public, 18 


involves, not constitutes, but involves, and that's 19 


critical in this case because at the very beginning, when 20 


Sidley was retained, APA said we will make this public.  21 


Sidley knew APA was making it public.  It provided the 22 


report to its client.  The only entity that could decide 23 


whether to make it public is the client.  And the client 24 


did make it public.   25 
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  So absolutely, Sidley's preparation of a report 1 


for the public is protected, because it involves 2 


communicating views to the public.  The law doesn't say, 3 


well, if the reporter submits a draft to the editor, the 4 


reporter's not protected.  The language is clear and it's 5 


also a remedial statute, so we have to give the language 6 


a reasonable and broad meaning to effectuate the remedial 7 


nature of the statute.   8 


  All right.  I'm nearing the end.  Mr. Oliveri 9 


on republication.  Our count 11 reply brief covers all of 10 


this.  Mr. Oliveri made a couple of statements that are 11 


inaccurate.  Our motion accurately stated that count 11 12 


of the complaint failed even to plausibly allege any 13 


facts that Sidley had any involvement in this, these 14 


website changes that we're talking about.   APA made 15 


website changes three years after the report.  Sidley had 16 


nothing to do with it.   17 


  So, the plaintiffs have to be stuck with the 18 


complaint they actually filed, not the complaint that 19 


they wish they filed.  And their complaint made two 20 


allegations against Sidley.  Okay?  The first allegation 21 


was this conclusory allegation that Sidley was actually 22 


involved in the website changes.  We responded that's 23 


completely conclusory but no basis to say that Sidley had 24 


anything to do with these August 2018 website changes.  25 
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In their reply brief, silence.  They've abandoned that 1 


point.  Then they say, well, it was reasonably 2 


foreseeable.  And they provided allegations in their 3 


complaint as to why it was reasonably foreseeable to 4 


Sidley.  Both of the examples were not from 2015, as Mr. 5 


Oliveri says.  They're from 2018 about briefs that the 6 


plaintiff here filed.  And we talk about that in our 7 


opening brief and another reply brief.   8 


  It doesn't matter.  If they're saying something 9 


was reasonably foreseeable to us in 2018, we didn't do 10 


anything in 2018.  Now they say they wish they'd made the 11 


allegation it was reasonably foreseeable to us in 2015.  12 


We didn't do it.  And if they had done it, and we say 13 


this in our paper, it wouldn't matter because if they had 14 


said it was reasonably foreseeable to us in 2015, we'd 15 


say, look.   16 


  Actual malice is still what is the state of 17 


mind of the defendant at the time of publication, which 18 


was September 2015, so we'd have just said see our 19 


original motion.  That's our state of mind in 2015.  So, 20 


all of the assertions that Sidley, you know, didn't take 21 


into account, their arguments are wrong.  And I want to 22 


be clear about one thing.  We've never said that the APA 23 


republication on the website in 2015 was not foreseeable. 24 


We've never made that argument.  We've accepted that.  So 25 
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there really is no factual or legal basis for trying to 1 


make Sidley liable for these website changes, which as 2 


Ms. Wahl has demonstrated, aren't even a republication, 3 


anyway, but there's no basis to bring Sidley into that.  4 


If anything, it's an example of why this case really 5 


should come to an end, because plaintiffs have not been 6 


able to make their case, yet they keep trying to expand 7 


it.    8 


  Finally, choice of law.  Plaintiffs also filed 9 


a motion to invalidate the statute, brought in the DC 10 


Attorney General, did a lot of briefing, didn't win on 11 


that.  Again, we say this in our reply brief but it's 12 


very clear that the great weight of the governmental 13 


interest in this case rests in the District of Columbia, 14 


where the plaintiffs brought their case.  Most important 15 


thing, the two most important things are first place of 16 


the conduct and then domicile of speakers.  The conduct 17 


is the speech.  The speech came from APA.  APA is a DC 18 


entity.   19 


  The plaintiffs may say that APA is, their board 20 


of directors are spread around, but they weren't sued.  21 


They're seeking millions of dollars from APA, which is a 22 


DC association.  APA made the decision to publish in DC.  23 


Sidley was their lawyer.  Sidley had no authority to 24 


publish the report.  The reason we're here in court with 25 
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a defamation case is because APA made good on its word 1 


and it decided to publish.  The place of the conduct was 2 


DC.  That was the dominant publication in this case.   3 


  There's an allegation that Sidley was involved, 4 


that Sidley leaked the report, frivolous.  It's not 5 


disputed, it's not a factual dispute. Plaintiff submitted 6 


an affidavit from an expert, which didn't say Sidley sent 7 


the report.  We submitted an affidavit from an expert 8 


that said everything plaintiff's expert said is correct.  9 


The metadata doesn't show any proof that Sidley had 10 


anything to do with leaking the report.  The only dispute 11 


is between the plaintiff's expert and plaintiff's 12 


lawyers.  It is a frivolous allegation.  The dominant 13 


publication in this case was the client's, APA's decision 14 


to make good on its word, publish the report to the 15 


public.  Therefore, the greatest weight of government 16 


interest is here in DC.  And I'll add -- 17 


  THE COURT:  If the dominant, are you saying 18 


that was the dominant publication?  Was there a previous 19 


publication that wasn't dominant? 20 


  MR. HENTOFF:  So, the plaintiffs have broken up 21 


their case into multiple complaints.  So, one of their 22 


counts is Sidley gave the report to the board, special 23 


board, the board of directors.  Another count is the 24 


special board sent it out to a smaller group and then 25 
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another count is put on the website.  By dominant 1 


publication, I mean it's the publication that went the 2 


furthest.  Okay? 3 


  THE COURT:  So, are you saying that if an 4 


attorney conducts the job for which she was hired to do 5 


and then she turns over a work product to her client that 6 


that constitutes publication? 7 


  MR. HENTOFF:  Well, under defamation law, it's 8 


an if.  That's an interesting question under DC law and I 9 


think that would take us afield.  But generally, a 10 


publication under defamation law is a publication to a 11 


third party.  So interesting question whether a lawyer to 12 


a client's a publication, but you know, if they're third 13 


parties and we haven't challenged that as one of the 14 


publication counts.   15 


  Mr. Oliveri didn't mention one fact, which is 16 


in our briefs.  They sued Sidley's DC partnership.  17 


That's one of the defendants.  That's one of the clients 18 


I'm representing.  They agree that the domicile of the 19 


defendants, of the speaker's important.  We've got DC, 20 


also.  So, clearly, and then on top of that, the weight 21 


of the parties' relationship is the plaintiffs and the 22 


defendants.  And this is about what the people did at the 23 


PENS task force and what they did with APA.  Why was 24 


there a big controversy?  There wasn't a controversy in 25 
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Illinois.  There was a controversy in Washington DC.  DC 1 


is clearly the jurisdiction that is the greatest interest 2 


in this case and in the protection of the decision of APA 3 


to make good on its word and publish this report.   4 


  So, my concluding thought is, we're at the end.  5 


We've said this is a case without merit.  The protection 6 


of the DC Anti-SLAPP Act means it should be ended.  One 7 


observation I have is one would expect in a defamation 8 


case, by the time we got to this point, that there would 9 


be a clear statement in the brief.  Here is a statement 10 


about Colonel Donovan, Colonel Banks, Colonel James, in a 11 


brief.  It's a false statement.  Here's why Sidley made 12 


that false statement.  We don't get that.  Instead, we 13 


get all of this multiplication of discussions about 14 


everything.  There's a reason that we don't have this 15 


clear statement in our mind.  It's because it's not 16 


there. And it's time to end the case.  Thank you, Your 17 


Honor. 18 


  THE COURT:  Mr. Hentoff, thank you.  Ms. Wahl? 19 


  MS. WAHL:  I'm well aware that I'm the one 20 


standing between lunch and bathroom breaks, so I will be 21 


quick.  Mr. Clare made a comment about the three Saint 22 


Amant factors and indicated that they are not an 23 


exclusive list.  Actually, the DC case law says, there's 24 


language to the effect that that is the exclusive list.  25 
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And then there's one other case that says, no, that's 1 


illustrative and you can have other circumstances.  But 2 


the three Saint Amant factors are really significant 3 


because they are of such gravitas and so important that 4 


these other circumstantial factors, the other six buckets 5 


don't come close.  And there's no question that here we 6 


don't have fabrication of evidence, anonymous sources and 7 


the other issues of that nature.  Instead, we have, well, 8 


did Nadine Kaslow mean that she was trying to blame 9 


somebody else?  Well, it's not of the same nature as 10 


literally fabricating something or pretending there's a 11 


source that doesn't exist.  Mr. Clare made this great 12 


analogy about the wall. The problem is that the bricks 13 


that add up to the wall each have to be bricks.  And if 14 


bricks don't stand, the sum of those bricks are not 15 


greater than the individual parts.  And I think what we 16 


have last spent the last two and a half hours 17 


demonstrating is that not a single one of those bricks 18 


stands, with or without mortar, they just don't add up to 19 


actual malice.   20 


  Ms. Forrest said something about this is a 21 


joint enterprise and that's why all of the analogies or 22 


all of the so-called evidence involving Dr. Behnke should 23 


be allowed.  The plaintiffs are three individuals.  It's 24 


not a joint enterprise.  The evidence has to be linked 25 
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between those plaintiffs and facts and statements about 1 


those plaintiffs.  The case law couldn't be more clear.  2 


You can't sort of make a cloud about, well, they're part 3 


of the group.  That is who the connection has to be tied 4 


through.  There's got to be a connection between an 5 


individual defendant, an individual statement, and an 6 


individual plaintiff, and they cannot do that and have 7 


not done that here.  The studies they refer to that were 8 


in everybody's file, everybody should have known that 9 


that showed actual malice.  There were no crimes.  The 10 


FBI said there were no issues here.  Actually, that has 11 


almost nothing to do with this case because if 18 12 


studies, or whatever the number was that Ms. Forrest 13 


quoted, said that there was no problem here, then APA 14 


would never have had to hire Sidley to go look at this 15 


issue.   16 


  What Sidley looked at was totally different.  17 


They had access to all of APA's internal information.  18 


They interviewed all of these people.  The other studies 19 


were different matters.  APA went about this for its own 20 


purposes.  The senate had its own reasons, but APA 21 


conducted, had Sidley conduct this independent review for 22 


very definite reasons and opened its files and made its 23 


members all, and officers and employees available.  That 24 


was not covered in any other report.   25 
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  Ms. Forrest made reference to the fact that, 1 


well, these resolutions, these policies were an open 2 


process.  And yet, the evidence that she, herself, has 3 


supplied through her briefs were that there were private 4 


e-mails being exchanged between Dr. Behnke and Dr. Banks 5 


for your eyes only.  They were the only ones who were 6 


exchanging these e-mails.  How is that part of an open 7 


process?  There's no evidence in the record that these 8 


private e-mails were then shared with counsel or anyone 9 


else.  It is not mutually exclusive to have council 10 


meetings, committee meetings and still have parties 11 


working behind the scenes.  Clearly, they were doing that 12 


because that's what the e-mails are that she's so nervous 13 


about.   14 


  Very important.  Counsel for the plaintiffs 15 


keep talking about the reasonable inferences that they're 16 


entitled to.  We would submit, Your Honor, that there are 17 


no reasonable inferences that go as far as they're 18 


suggesting.  It is not reasonable to say that somebody 19 


who was on the board of APA in 2015, who may or may not 20 


have read the entire 542 pages and understood all of it 21 


and voted to release the report, remembered that she 22 


served on a committee in 2006 where the issue of a 23 


resolution was discussed and she may not have been there 24 


for that meeting or she may have been, who knows.  She 25 
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may not have remembered.  And because her committee 1 


discussed this question that was then maybe incorporated 2 


into some evidence that went into the report, that that 3 


is a reasonable inference that she knew something in the 4 


report was false.  Nothing about that is reasonable.  5 


That is too many remote non-connections to constitute 6 


actual malice. 7 


  Ms. Forrest made a number of references to 8 


conversations with David Ogden.  We submit, Your Honor, 9 


that, as you stated, Ms. Forrest is not a witness in this 10 


case, there are no affidavits that reference David Ogden 11 


and that portion of her argument should be disregarded 12 


completely.  She also made further comments about what 13 


people would testify to.  Again, we would urge Your Honor 14 


to disregard that because we're not here to talk about 15 


what will happen down the road.  The question is, do they 16 


have a case that they can demonstrate now.  They have not 17 


done so. 18 


  Republication.  The two cases that stick in my 19 


mind, anyway, and I believe there were only three that 20 


were cited by the plaintiffs with regard to why the 2018 21 


changes to the website constitute republication.  The two 22 


cases that they cited are worlds different from what 23 


happened here.  In Eramo, there was a banner ad in an 24 


appendix to the original report that changed everything.  25 
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It added new facts.   In the LeRue (phonetic sp.) case, 1 


there were statements published on a website and there 2 


were comments added by Ms. LeRue, I believe, well, the 3 


defendant.  She added new allegations about the supposed 4 


sexual abuse that restated the prior statements and added 5 


new facts.  This is a totally different ball game.   6 


  There's nothing about the changes to the 7 


website in 2018 that restated the original report.  Mr. 8 


Oliveri said republication is a fact and that's why here 9 


the Court should find there's been republication.  10 


There's no factual dispute about what happened here.  Mr. 11 


Fredley (phonetic sp.), who is the APA affiant who is 12 


essentially the webmaster, they haven't refuted anything 13 


he said.  He said what happened.  They haven't 14 


disregarded that, they haven't refuted that, it is not 15 


rebutted.  We know what happened.  The question is a 16 


question of law.  Does that constitute republication 17 


under the very clear case law?  It is not.   18 


  Last and I don't think least is the choice of 19 


law question.  APA is a DC corporation.  Its only office 20 


is in the District of Columbia.  It, the PENS task force 21 


met in the District of Columbia.  At the filing of the 22 


first complaint, two of the plaintiffs were DC residents.  23 


The meetings that happened that are discussed in the 24 


report where all of these committees discussed the 2007 25 
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proposal all the way on up to 2014, these meetings took 1 


place in the District of Columbia, by and large.  The 2 


ethics office personnel all acted in the District of 3 


Columbia.  Clearly, the center of gravity in this case is 4 


the District of Columbia.  The only thing that happened 5 


in Illinois was Mr. Hoffman presumably went home and went 6 


to bed there.  And the agreement, the retainer agreement 7 


between Sidley and APA, as the Court has already seen, 8 


the Illinois factor only comes in if there is a dispute 9 


between Sidley and APA.  That's not what we're talking 10 


about here.  No question that the center of gravity of 11 


this dispute is the District of Columbia.  The witnesses 12 


are here, APA is here, Sidley acted here and it is the 13 


District of Columbia that has the most significant 14 


interest in this dispute and its law should apply.  Thank 15 


you. 16 


  THE COURT:  Thank you.  All right.  Just give 17 


me a second, please.  All right.  First of all, I'd like 18 


to thank counsel across the board for the very well 19 


written and thoroughly researched briefs that they filed 20 


in support of their respective positions, as well as 21 


being prepared to thoroughly defend the positions that 22 


we're advancing in our conversation today.  Today is 23 


February the 21st.  An order will issue from chambers 24 


resolving the motions no later than March 20th. 25 
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  Thank you very much.  Have a good afternoon. 1 


  ALL PARTIES:  Thank you, Your Honor. 2 


  (Thereupon, the recording ended abruptly.) 3 
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EXECUTIVE SUMMARY 


I. INTRODUCTION 


In November 2014, the Board of Directors of the American Psychological Association 
engaged our Firm to conduct an independent review of allegations that had been made regarding 
APA’s issuance of ethical guidelines in 2002 and 2005, and related actions.  These ethical 
guidelines determined whether and under what circumstances psychologists who were APA 
members could ethically participate in national security interrogations. 


The gist of the allegations was that APA made these ethics policy decisions as a 
substantial result of influence from and close relationships with the U.S. Department of Defense 
(DoD), the Central Intelligence Agency (CIA), and other government entities, which purportedly 
wanted permissive ethical guidelines so that their psychologists could continue to participate in 
harsh and abusive interrogation techniques being used by these agencies after the September 11 
attacks on the United States.  Critics pointed to alleged procedural irregularities and suspicious 
outcomes regarding APA’s ethics policy decisions and said they resulted from this improper 
coordination, collaboration, or collusion.  Some said APA’s decisions were intentionally made to 
assist the government in engaging in these “enhanced interrogation techniques.”  Some said they 
were intentionally made to help the government commit torture.  


Allegations along these lines had been most recently and most prominently made in a 
book by New York Times reporter James Risen, published in October 2014, based in part on new 
evidence he had obtained.  Such allegations had also been made for many years—since APA’s 
issuance of ethical guidelines in 2005—by numerous APA critics both within and without APA. 


APA engaged us to look back at these events that occurred years ago, to conduct a 
“definitive” and “thorough” investigation into the allegations and all relevant evidence, and to 
report what happened and why.  The APA Board instructed us to go “wherever the evidence 
leads” and to be completely independent, and we have been.  A Special Committee of the APA 
Board of Directors was formed, which stressed to us that our inquiry should be broad, so that the 
allegations could be addressed in a full and complete manner.  We have done our best within the 
past seven months to fulfill that mandate. 


The specific question APA has asked us to consider and answer is whether APA officials 
colluded with DoD, CIA, or other government officials “to support torture.”  The allegations we 
have been asked to address frame the question more broadly at times.  As a result of our 
investigation, we can report what happened and why.  And as part of that description, we answer 
whether there was collusion between APA and government officials, and if so, what its purpose 
was. 


********************************************** 


Fourteen years later, the attacks of 9/11 remain seared in the memories of all Americans 
old enough to recall them.  Beyond the 2,977 killed, many others were personally and 
permanently affected by the attacks.  All of us can remember where we were, and the horrific 
and shocking images of the attacks’ immediate consequences. 


The “+” symbol throughout this version 
denotes September 4, 2015 revisions, with 
details provided in Errata Sheet at the end 
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The attacks resulted in the nation going to war in Afghanistan and, later, Iraq, and at 
home created virtually universal feelings of anger, patriotism, and unity of purpose against those 
who had committed the attacks.  There was a common, shared desire to help our national and 
local governments respond, either specifically with regard to the attacks or generally with regard 
to the threat of terrorism. 


As we engaged in our task of looking back at important events relating to APA that 
occurred in the years after 9/11, we have kept firmly in mind the strong and widespread feelings 
and perceptions from that time regarding the attacks themselves and the threat of future harm.  
Certainly, those feelings and perceptions were different one week, one year, four years, and ten 
years after 9/11.  Being appropriately sensitive to the mindset of the time would therefore require 
some precision about which time is at issue.  But in general, we remain aware that the passage of 
time may cause one to forget the sharpness of the feelings immediately after 9/11.  And as we 
have engaged in our historical task, we have done our best to remember with clarity the feelings 
of these times. 


One critical part of the national government’s response to the attacks was an attempt to 
obtain information about how the attacks occurred, whether future attacks were being planned, 
and where future threats might come from.  An important part of that attempt was the 
interrogation of individuals who had been captured in Afghanistan and elsewhere and were in 
U.S. custody at Guantanamo Bay and other locations, to determine if they had relevant 
information.  The heart of our inquiry relates to APA’s issuance of ethical guidelines that 
determined when psychologists could ethically participate in such interrogations. 


In June 2005, APA convened a task force on the topic. The task force issued a report, 
largely drafted during the three-day meeting by the APA Ethics Director in consultation with the 
task force. The report concluded that psychologists could ethically play a role in such 
interrogations and articulated some ethical guidelines regarding their participation.  Less than 
one week later, the APA Board of Directors, in an emergency session, adopted the report as APA 
policy and publicized it. 


Almost immediately, and for the next ten years, the report and APA’s actions in 
convening the task force, selecting its members, conducting the meeting, drafting the report, and 
reacting to attempts to change the report’s policy have created widespread and intense 
controversy within APA and the broader psychology community.  Among other things, the 
critics have charged that the policy set few meaningful limits on the participation of 
psychologists in interrogations, despite widespread concerns about abusive conduct in such 
interrogations, and must therefore have been closely coordinated with the government (perhaps 
principally the Defense Department and the CIA) and motivated by a desire to curry favor with 
the government. 


The defenders of the task force report and APA’s actions, inside and outside APA, say 
that the criticism is baseless, and denounce the actions of the critics as bullying and their words 
as false and defamatory.  They have accused the critics of recklessly damaging reputations and 
told us that the critics must be acting out of a political and financial motivation unrelated to the 
merits of their position.  Others have accused the critics of being automatically anti-military, 
such that any involvement by psychologists in national security endeavors would be considered 
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unethical.  To these defenders, the APA staff and members who worked most closely on APA’s 
ethics policies are (as they have told us) American heroes, and the fact that they have been 
attacked rather than thanked for their service to their profession and the country is a tragedy. 


********************************************** 


Within about a year after 9/11, information began to emerge publicly about the manner in 
which individuals taken into U.S. custody abroad in the war on terror were being treated.  
Fourteen years later, a great deal of information has become publicly available about this 
treatment, including from reports by the Senate Select Committee on Intelligence (2014) and the 
Senate Armed Services Committee (2008), although more information emerges on an ongoing 
basis. 


This information establishes that in the months following 9/11, the President authorized 
the CIA to engage in “enhanced interrogation techniques.”  These techniques were not methods 
of asking questions of a detainee, but were rather ways of attempting to break the will of 
uncooperative detainees so that they would answer the interrogators’ questions and provide 
intelligence information.  These “techniques” included waterboarding, harsh physical actions 
such as “walling,” forced “stress positions,” and the intentional deprivation of necessities, such 
as sleep and a temperature-controlled environment.  The Secretary of Defense authorized the 
Defense Department to engage in a similar set of “enhanced interrogation techniques,” although 
waterboarding was excluded. 


The Justice Department office in charge of authoritatively interpreting U.S. law, the 
Office of Legal Counsel, wrote memos to the CIA in 2002 defining “torture” in a very narrow 
way.  Acts intentionally causing pain to individuals in U.S. custody abroad could only rise to the 
level of torture, they said, if the effect was equivalent to the pain of a “serious physical injury 
such as organ failure, impairment of bodily function or even death.”  Acts intentionally causing 
psychological harm to such captives would only count as torture if they caused “significant 
psychological harm” that lasted “for months or even years,” such as the development of an actual 
mental disorder.  The memos emphasized that understanding “the context” of the act was 
important, and that “it is difficult to take a specific act out of context and conclude that the act in 
isolation would constitute torture.”  The memos added that, regardless of what actions causing 
psychological harm were taken by interrogators, the actions could not be considered torture if the 
interrogator could show that he “did not intend to cause severe mental pain.”  Interrogators could 
show that they lacked this intent by “consulting with experts or reviewing evidence gained in 
past experience.” 


In 2003, based in part on these Justice Department memos, Defense Department attorneys 
wrote a report concluding that a U.S. law barring torture by military personnel was inapplicable 
to interrogations of detainees, and that causing harm to an individual in U.S. custody abroad 
could be justified “in order to prevent further attacks” on the United States by terrorists.  The 
report, which essentially repeated the conclusions of the DOJ memos regarding the narrow 
definition of torture, and became the basis for an authorization to the military command at 
Guantanamo Bay to use certain interrogation techniques not included in the Army Field Manual.  
The authorization repeated that the Geneva Conventions were not applicable to the detainees 
held at Guantanamo. 
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By June 2005, much of this information had been made public, including the analysis of 
the Justice Department memos and the Defense Department report.  In addition, numerous 
detailed allegations and accounts of abusive interrogation practices had been made public, 
including from the International Committee for the Red Cross, which monitored activity at 
Guantanamo Bay, and from media reports, which quoted military interrogation logs and 
government officials who described abusive interrogation practices at CIA “black sites.” 


As we write this report, the CIA’s use of “enhanced interrogation techniques” is well 
documented, including in the Senate Intelligence Committee’s 2014 report.  Among other things, 
psychologist and CIA contractor Jim Mitchell described in a recent, nationally-broadcast TV 
interview how he engaged in waterboarding detainees—including how he decided whether to 
pour water over the strapped-down and blindfolded detainee’s face for 10 seconds, 20 seconds, 
or 40 seconds.  The Defense Department’s use of enhanced interrogation techniques has also 
been documented to some degree, including in the Senate Armed Services Committee’s 2008 
report. 


The critics of APA’s actions, decisions, and statements relating to this issue, including 
the 2005 task force report, say that they are horrified by the involvement of psychologists in 
these types of abusive interrogation methods, and find APA’s actions that facilitated or allowed 
such involvement to be atrocious.  They are most critical of the 2005 task force report, but also 
sharply criticize subsequent APA policy actions on this issue, its handling of related disciplinary 
complaints against certain members, and some of the key ethics code revisions that APA made in 
2002. 


Based on the evidence available to them of important interactions between APA and parts 
of the government, they believe that the only logical explanation for APA’s action is collusion or 
close coordination with the government.  They describe APA’s apparent motive and intent in 
different ways, from a desire to curry favor with the government to an intent to help government 
officials engage in torture.  And some are convinced that a comparison of the timing of APA’s 
actions and the timing of the Bush Administration’s actions establishes that APA was acting in 
explicit and close coordination with high-level Administration officials.  Some label APA’s 
actions “criminal,” and have called out by name the APA officials and employees most involved 
with this issue, with a request that they be prosecuted.  They have said that APA’s refusal to 
strictly limit—if not prohibit—the involvement of psychologists in national security 
interrogations on ethical grounds created an indelible stain on the entire profession, and a warped 
and improper definition of what it means to be a psychologist.  
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II. INVESTIGATION PROCESS AND LIMITATIONS 


We recognize the substantial limitations on our ability to definitively inquire into this 
extraordinarily intense dispute.  First, we are not psychologists and, until this matter, were not 
familiar with the people, processes, organization or history of APA.  Gaining this familiarity has 
not been quick or easy.  Psychology is a very large profession of great importance to the well 
being of our citizens, our nation, and the world.  And APA, one of psychology’s leading 
professional organizations, is a 122-year-old body with 54 divisions and over 120,000 members.  
As attorneys and members of our own professional associations, we of course appreciate the 
importance of what it means to be a profession, and the importance to psychology of APA as its 
principal professional organization.  But we cannot promise that we have been able to conduct 
this inquiry with the same insights into human behavior that psychologists may have as a result 
of their professional training and experience. And it took us some time to learn and appreciate 
the manner in which APA operates, how it is organized, and who the key people are and were—
all essential insights in order to investigate the matter.Second, we are not government 
investigators, and do not have the powers (such as subpoena power) or the same access to 
government information that such investigators typically have.  Although most individuals were 
quite cooperative and willing to meet with us, that sentiment was not universal, and there were 
several individuals who declined to meet with us or did not respond to our requests.  Since this 
topic relates in part to the activities of the military and the intelligence community, attempts to 
obtain information about these activities can be complicated by the fact that some information 
may be classified.  And as non-government investigators, we do not have a security clearance.  
In addition, our ability to assess whether we are receiving accurate information from former 
government officials trained in intelligence operations may be limited, especially when 
combined with the limits on our ability to gather government information on this topic.  Some of 
the best investigators in this area, from the government or otherwise, are people who have been 
doing so for some time and who therefore have developed sources, among other things.  We are 
obviously not in the same position.   


This inquiry is made more difficult by the amount of time that has elapsed since the 
important events occurred.  The key events relating to the APA task force report occurred 10 to 
11 years ago, and the events relating to the ethics code revision occurred 13 to 19 years ago.  
Both because memories fade (and change, as psychologists tell us) and because fewer documents 
remain available as time goes on, any investigation into events this long ago will have inherent 
limitations. 


In addition, this report simply reflects a summary of our knowledge on this topic at a 
moment in time.  Among other things, there is more investigative work that could be done.  New 
information was continuing to come into our investigation up to the time of our drafting of this 
report, while some attempts to gather information remain pending (for instance, from witnesses 
who have to date refused to speak with us or have yet to respond to our request, or from 
government agencies with whom we still have pending document requests).  Being able to call 
an investigation of this magnitude truly “comprehensive” would likely require many additional 
months.  And in light of the inherent limitations described above, attempting to gather definitive 
information from government resources may be a very time-consuming process.  Our 
descriptions in this report, especially of the actions and potential motives of government actors, 
must therefore be seen not as necessarily complete, definitive descriptions, but as a summary of 


JA2242







INDEPENDENT REVIEW REPORT TO APA  EXECUTIVE SUMMARY 
 


 


6 
 


our best effort to find facts and draw conclusions based on the time we have been provided and 
the evidence we have been able to review.1   


Nevertheless, after actively investigating this matter for nearly eight months with a team 
of six attorneys and conducting investigative activity that we think is fairly characterized as 
thorough, we have been able to reach conclusions about most of the key issues under dispute 
based on the extensive evidence we have reviewed.  


********************************************** 


At the outset of our investigation, we established a special email address 
(apareview@sidley.com) and phone line that anyone could use to share information with Sidley.  
We received nearly 300 emails to the special email address and more than 30 phone calls to the 
phone line from individuals who wanted to provide us with information. 


We have reviewed over 50,000 documents, the most important of which were a very high 
volume of emails from APA that remained from many years ago.  At the beginning of the 
investigation, we did not know whether APA’s computer systems would contain substantial 
email or other documentary evidence from 10 to 15 years ago.  We were pleasantly surprised to 
learn that a very large volume of emails and other documents remained based on voluntary 
decisions to save emails and documents, especially from 2004 forward, although we know that 
we have a necessarily incomplete set because of deletions over time and the loss of data 
associated with departed employees.   


From APA, we received an immense volume of emails, electronic files, and hard copy 
documents, including contemporaneous handwritten notes.  These documents consisted of files 
collected from the Executive Management Group, the Ethics Office, the Ethics Committee, the 
Executive Office, the Science Directorate, the Office of General Counsel, the CFO, the Board of 
Directors, and the Council of Representatives.  The files contained, among other things, Board 
meeting materials, Council meeting materials, Ethics Code Task Force materials, PENS Task 
Force materials, APA financial statements, information on APA grants and contracts, APA rules 


                                                 
1 To be clear, APA has not placed a time limit on our investigation.  On the other hand, the Special 
Committee of the APA Board has made it clear to us that APA has a very strong preference that it be able 
to send our report, along with recommendations from the Board, to the APA Council of Representatives 
in advance of that body’s August 2015 meeting so that the matter can be considered by the Council at its 
meeting.  And in order to meet that time frame, the Special Committee requested that we provide our 
report to the APA Board by late June 2015.  As set out below, our extensive investigation has allowed us 
to reach certain clear conclusions relating to the actions, decisions, and motivations of APA and its key 
officials and employees on this topic.  While further investigation may provide fuller information 
regarding these conclusions, and could conceivably lead to new conclusions regarding these APA actors 
or others, we are clearly able to reach the conclusions set out in this report based on the evidence we 
reviewed, conclusions which address the principal questions at the heart of our inquiry.  Any decisions 
about whether to disseminate this report beyond the APA Board of Directors are being made by the 
Board.  We are providing our report to the APA Board, and then they will take whatever actions regarding 
our report they believe are appropriate. 
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and policies, Ethics Committee Rules and Procedures, and adjudications files.  In addition, we 
reviewed data from seven APA listservs.2 


We have also received electronic files, hard copy files, and contemporaneous handwritten 
notes from a wide variety of individuals outside APA, ranging from former APA officials, to 
former government officials, to important APA critics who have collected a huge volume of 
information on this topic over the years. We sent document requests to government agencies 
under FOIA (some of which remain pending at the time of this report), as well as former APA 
Presidents, Ethics Code Task Force members, PENS Task Force members and observers, former 
Board members, and former APA employees.  Many of these individuals searched their files and 
sent us relevant documents, which we reviewed. We also met with a former APA President at his 
home in Ohio and searched his electronic and hard copy files to collect relevant documents.   


We received numerous helpful documents from the files of APA critics, including Steven 
Reisner, Stephen Soldz, and Nathaniel Raymond, including the collection of emails from the late 
RAND Corporation analyst and CIA contractor, Scott Gerwehr, which formed the basis for some 
of the analysis in Risen’s book, and for a subsequent report issued by these three critics.  In 
addition, we received and reviewed documents from the PENS Archives established by Jean 
Maria Arrigo at the University of Colorado-Boulder.     


We have conducted well over 200 interviews of 148 people.3  Many of these were in 
person, and we conducted interviews in 14 different cities and 10 different states, including 
California, Illinois, Massachusetts, Michigan, Montana, New York, North Carolina, Ohio, 
Oregon, and Pennsylvania.  We interviewed individuals from virtually every perspective on these 
issues, including all the principal APA critics; many current and former APA employees, 
officers, Presidents, Board members, committee members, and task force members; numerous 
former government officials including key individuals from the CIA and Defense Department; 
and outside experts on ethics. 


A small number of important witnesses refused our requests for an interview.  One 
especially important witness with strong links to the CIA, prominent psychologist Mel Gravitz, 
declined to meet with us.  Gravitz, who worked for many years with the CIA as a contractor, is 
nearing 90 and politely informed us by phone that he did not think he recalled anything from this 
time.  But Gravitz, an expert in memory and hypnosis, also declined to meet with us to see if 
documents he either wrote or was named on would refresh his recollection.  In addition, a former 
member of the 2002 APA task force on the revision of the ethics code (and former CEO of the 
APA Insurance Trust), Bruce Bennett, refused to meet with us, although he said he would make 
himself available for written questions.  (After our third request, Bennett said he would not be 


                                                 
2 We reviewed the following listservs: PENS Task Force, COR (Council of Representatives), COLI 
(Committee on Legal Issues), DIV13SECURITYSIG (Division 13 - Members in National Security 
Settings), DIV24ETH (Discussions concerning ethics education and ethical issues), EMG (Executive 
Management Group), SPIN (Science Policy Insider News) (on file with Sidley). 
3 Attachment A to this report is a list of the individuals we interviewed during our investigation, as well as 
those individuals we attempted to interview but were unable to either because they declined our request or 
did not respond. 
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available for an in-person interview until September, and would not make himself available for a 
phone or video interview.)  As of the date of this report, we have not received Bennett’s written 
answers.  Dr. Martin Seligman also insisted on answering only written questions, although he 
proactively made himself available to us and answered our questions promptly.  Virtually all 
CIA and DoD officials for whom we have evidence of interaction with APA agreed to our 
requests for an interview, though some of the other CIA and DoD officials we sought to 
interview declined or did not respond to our interview requests. 


Other witnesses significantly delayed meeting with us.  Scott Shumate, an important 
PENS Task Force member and former CIA and DoD official (Director of Behavioral Science at 
DoD’s Counter Intelligence Field Activity agency), refused to speak with us for months.  He 
retained an attorney to negotiate meeting with us, and only made himself available for a grudging 
interview toward the very end of our investigation after numerous attempts at contacting him.  
And the chair of the 2002 Ethics Code revision task force, Celia Fisher, the most important 
witness regarding the ethics code revision, refused to speak with us for several months, slowing 
down our investigation on this topic substantially.  Ultimately, however, she was very 
cooperative and answered fully and promptly all our inquiries in person and in writing.   


We received complete cooperation from APA, which opened up all its electronic and 
hard-copy files to us, gave direct instructions to all its employees to cooperate fully with regard 
to interviews and documents, and acted promptly to fulfill our numerous requests.  All APA 
employees made themselves available to us promptly and for extensive periods of time, 
sometimes at substantial sacrifice to personal commitments, and always acted professionally 
despite sometimes feeling very challenged in uncomfortable ways by our questions.  Many 
people who formerly served in important APA positions or important government positions 
generously gave us much of their time, despite having no obligation to do so, including many 
who welcomed us into their homes to be interviewed. 


********************************************** 


We are cognizant that our report and its findings cannot and will not resolve all the 
intense disputes on this issue; but it is not meant to.  We provided conclusions where the 
evidence allowed us to reach them, but otherwise we described the evidence thoroughly so as to 
present as many facts as we were able to discover.  In this way, we attempted to stay true to our 
task to go where the evidence would lead us.  Sometimes it led us to answers, but sometimes it 
led us to more questions.  As a result, our report and its findings will not be considered satisfying 
or sufficient to all who read it.  But we are also confident that it represents conclusions about 
what happened, and why, that are based on and squarely supported by the extensive evidence we 
have reviewed.  
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III. SUMMARY OF THE INVESTIGATION’S CONCLUSIONS 


Our principal findings relate to the 2005 task force, which was formally empanelled by 
the APA President and was called the Presidential Task Force on Ethics and National Security, 
or “PENS.”  The task force finalized a report on June 26, 2005 containing 12 ethical guidelines 
that were adopted as official APA ethics policy by the APA Board on an emergency basis less 
than one week later.   


Our investigation determined that key APA officials, principally the APA Ethics Director 
joined and supported at times by other APA officials, colluded with important DoD officials to 
have APA issue loose, high-level ethical guidelines that did not constrain DoD in any greater 
fashion than existing DoD interrogation guidelines.  We concluded that APA’s principal motive 
in doing so was to align APA and curry favor with DoD.  There were two other important 
motives:  to create a good public-relations response, and to keep the growth of psychology 
unrestrained in this area. 


We also found that in the three years following the adoption of the 2005 PENS Task 
Force report as APA policy, APA officials engaged in a pattern of secret collaboration with DoD 
officials to defeat efforts by the APA Council of Representatives to introduce and pass 
resolutions that would have definitively prohibited psychologists from participating in 
interrogations at Guantanamo Bay and other U.S. detention centers abroad.  The principal APA 
official involved in these efforts was once again the APA Ethics Director, who effectively 
formed an undisclosed joint venture with a small number of DoD officials to ensure that APA’s 
statements and actions fell squarely in line with DoD’s goals and preferences.  In numerous 
confidential email exchanges and conversations, the APA Ethics Director regularly sought and 
received pre-clearance from an influential, senior psychology leader in the U.S. Army Special 
Operations Command before determining what APA’s position should be, what its public 
statements should say, and what strategy to pursue on this issue. 


We did not find evidence to support the conclusion that APA officials actually knew 
about the existence of an interrogation program using “enhanced interrogation techniques.”  But 
we did find evidence that during the time that APA officials were colluding with DoD officials to 
create and maintain loose APA ethics policies that did not significantly constrain DoD, APA 
officials had strong reasons to suspect that abusive interrogations had occurred.  In addition, 
APA officials intentionally and strategically avoided taking steps to learn information to confirm 
those suspicions.  Thus, we conclude that in colluding with DoD officials, APA officials acted (i) 
to support the implementation by DoD of the interrogation techniques that DoD wanted to 
implement without substantial constraints from APA; and (ii) with knowledge that there likely 
had been abusive interrogation techniques used and that there remained a substantial risk, that 
without strict constraints, such abusive interrogation techniques would continue; and (iii) with 
substantial indifference to the actual facts regarding the potential for ongoing abusive 
interrogations techniques. 


While we found many emails and discussions regarding how best to position APA to 
maximize its influence with and build its positive relationship with the Defense Department, and 
many emails and discussions regarding what APA’s messaging should be in a media 
environment it perceived as hostile, we found little evidence of analyses or discussions about the 
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best or right ethical position to take in light of the nature of the profession and the special skill 
that psychologists possess regarding how our minds and emotions work—a special skill that 
presumably allows psychologists to be especially good at both healing and harming. 


We found that current and former APA officials had very substantial interactions with the 
CIA in the 2001 to 2004 time period, including on topics relating to interrogations, and were 
motivated to curry favor with the CIA in a similar fashion to DoD.  But we did not find evidence 
that the relationship with the CIA contributed to the outcome of the PENS Task Force, 
apparently because APA’s key CIA contact for the APA retired in 2005 before the PENS Task 
Force met, and perhaps because the CIA’s enhanced interrogation technique program was on the 
wane in 2005, as reported by the Senate Intelligence Committee in its 2014 report. 


With regard to the revisions of the Ethics Code in 2002—and most notably a revision to 
Standard 1.02, providing that psychologists who experienced a conflict between an APA ethical 
obligation and a law or order from a superior could follow the law or the order without 
committing an ethical violation, if the conflict could not be resolved (labeled a “Nuremberg 
defense” by critics)—we found that the meaningful changes occurred prior to 9/11 and were not 
influenced by an effort to help the government’s interrogation efforts.  We did find, however, 
that the “Nuremberg defense” issue was raised to APA officials during the Ethics Code revision 
process, but that they failed to follow up on it. 


Finally, we found that the handling of ethics complaints against prominent national 
security psychologists was handled in an improper fashion, in an attempt to protect these 
psychologists from censure. 


We set out a summary of the evidence and our findings below.  We then turn, in Section 
IV of this Executive Summary, to answers to the questions presented in the charge, in light of the 
evidence and our findings.  And in Section V of this Executive Summary, we provide some 
closing comments. 


A. Conclusions Regarding PENS Task Force and APA/Defense Department 
Collusion (2005 – 2008) 


The evidence establishes that the composition of the PENS Task Force, the key ethical 
statements in the task force report, and many related APA public statements and policy positions 
were the result of close and confidential collaboration with certain Defense Department officials 
before, during, and after the task force met.  The details and level of this coordination varied over 
time, ranging from some coordination to a very close partnership, in which key APA officials 
were operating in a virtual joint venture with key Defense Department officials.  Their joint 
objective was to, at a minimum, create APA ethics guidelines that went no farther than—and 
were in fact virtually identical to—the internal guidelines that were already in place at DoD or 
that the key DoD officials wanted to put in place.  Thus, their joint objective was to create APA 
ethics guidelines that placed no significant additional constraints on DoD interrogation practices. 


For the APA officials who played the lead role in these actions, their principal motive 
was to curry favor with the Defense Department for two main reasons: because of the very 
substantial benefits that DoD had conferred and continued to confer on psychology as a 
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profession, and because APA wanted a favorable result from the critical policy DoD was in the 
midst of developing that would determine whether and how deeply psychologists could remain 
involved in intelligence activities.  APA’s motive to curry favor with DoD was enhanced by 
personal relationships between APA staff and DoD personnel, an important conflict of interest 
that was intentionally ignored; as a result, —powerful executive leaders—who was married to 
one of the military’s lead psychologists who supported interrogations at Guantanamo Bay— 
became involved in important ways in the development of both the task force itself and the 
ethical guidelines it issued. 


APA officials had two important secondary motives: First, APA wished to implement a 
media communications strategy in which APA could portray itself as very engaged in the issue 
and very concerned about ethical issues, as a reaction to APA’s perception that it was receiving 
and would otherwise continue to receive negative press coverage on this issue.  And second, 
APA wanted to foster the growth of the profession of psychology by supporting military and 
operational psychologists, rather than restricting their work in any way. 


The evidence supports the conclusion that APA officials colluded with DoD officials to, 
at the least, adopt and maintain APA ethics policies that were not more restrictive than the 
guidelines that key DoD officials wanted, and that were as closely aligned as possible with DoD 
policies, guidelines, practices, or preferences, as articulated to APA by these DoD officials.  
Notably, APA officials made their decisions based on these motives, and in collaboration with 
DoD officials, without serious regard for the concerns raised that harsh and abusive techniques 
were occurring, and that they might occur in the future.  APA chose its ethics policy based on its 
goals of helping DoD, managing its PR, and maximizing the growth of the profession.  APA  
simply took the word of DoD officials with whom it was trying to curry favor that no such abuse 
was occurring, and that future DoD policies and training would ensure that no such abuse would 
occur.  APA officials did so even in the face of clear and strong indications that such abuse had 
in fact occurred (and APA did not even inquire with CIA officials on the topic, despite public 
allegations that the CIA had engaged in abusive interrogation techniques).  Based on strategic 
goals, APA intentionally decided not to make inquires into or express concern regarding abuses 
that were occurring, thus effectively hiding its head in the sand. 


APA remained deliberately ignorant even in light of obvious countervailing concerns that 
counseled in favor of crafting clear policies: Strict ethics rules that clearly and specifically 
constrain undesirable behavior can be critical in preserving the integrity of a profession, 
especially in situations when other methods of constraining such behavior (e.g., consultation, 
adjudication) are less feasible, as here.  Being involved in the intentional harming of detainees in 
a manner that would never be justified in the U.S. criminal justice system could do lasting 
damage to the integrity and reputation of psychology, a profession that purports to “do no harm.”  
And engaging in harsh interrogation techniques is inconsistent with our fundamental values as a 
nation and harms our national security and influence in the world.  These countervailing 
concerns were simply not considered or were highly subordinated to APA’s strategic goals. 


Although APA officials insisted at the time, and for years after, that all their actions were 
based on independent ethics and policy judgments about how to provide appropriate ethical 
guidance for psychologists who worked in this area, we found that this was not the case.  Instead, 
key APA officials were operating in close, confidential coordination with key Defense 
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Department officials to set up a task force and produce an outcome that would please DoD, and 
to produce ethical guidelines that were the same as, or not more restrictive than, the DoD 
guidelines for interrogation activities. 


On the most important issue the PENS Task Force was asked to consider—where to draw 
the line for psychologists between unethical and ethical interrogation practices—the key APA 
official who drafted the report (the APA Ethics Director) intentionally crafted ethics guidelines 
that were high-level and non-specific so as to not restrict the flexibility of DoD in this regard, 
and proposed key language that was either drafted by DoD officials or was carefully constructed 
not to conflict with DoD policies or policy goals. 


The leading ethical constraint in the report was that psychologists could not be involved 
in any way in torture or cruel, inhuman or degrading treatment.  But it was well known to APA 
officials at the time of the report that the Bush Administration had defined “torture” in a very 
narrow fashion, and was using the word “humane” to describe its treatment of detainees despite 
the clear indications that abusive interrogation techniques had been approved and used.  Thus, 
APA knew that the mere use of words like “torture,” “inhuman,” or “degrading” was not 
sufficient to provide guidance or draw any sort of meaningful line under the circumstances. 


Although the relatively small number of non-DoD voting members of the task force made 
some efforts to push for greater specificity and for definitions based on the Geneva Conventions, 
their efforts were rejected by the DoD members of the task force, the APA Ethics Director, and 
the other key APA officials who were included in the meeting.  And a key passage of an earlier 
draft that would have created an ethical prohibition on psychologists being involved in 
interrogation techniques that intentionally caused psychological distress (albeit with a big 
loophole) was replaced in the final version by language handwritten by the key DoD official on 
the panel that created no such prohibition whatsoever. 


1. Key players 


The APA official who led this behind-the-scenes coordination with the DoD officials was 
the Ethics Director, Stephen Behnke, and the key DoD official he partnered with was Morgan 
Banks, the Chief of the Psychological Applications Directorate for the U.S. Army Special 
Operations Command and a senior psychologist of the Army SERE Training program at Ft. 
Bragg.+  During the task force’s pre-meeting communications, during its three-day meetings, and 
in preparing the task force report, Behnke and Banks closely collaborated to emphasize points 
that followed then-existing DoD guidance (which used high-level concepts and did not prohibit 
techniques such as stress positions and sleep deprivation), to suppress contrary points, and to 
keep the task force’s ethical statements at a very general level in order to avoid creating 
additional constraints on DoD.  They were aided in that regard by the other DoD members of the 
task force (who, for the most part, also did not want ethical guidance that was more restrictive 
than existing DoD guidance), and by high-level APA officials who participated in the meeting. 


Other leading APA officials intimately involved in the coordinated effort to align APA 
actions with DoD preferences at the time of PENS were then-APA President Ron Levant, then-
APA President-Elect Gerald Koocher, and then-APA Practice Directorate chief Russ Newman.  
Then-APA Board member Barry Anton participated in the selection of the task force members 
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along with Levant, Koocher, and Behnke and in the task force meeting, but was involved 
substantially less than the others.  Other members of the APA executive management group—
namely, CEO Norman Anderson, Deputy CEO Michael Honaker, General Counsel Nathalie 
Gilfoyle, and communications director Rhea Farberman were involved in relevant 
communications, as described below.   


The other DoD official who was significantly involved in the confidential coordination 
effort was Debra Dunivin, the lead psychologist supporting interrogation operations at 
Guantanamo Bay at the time who worked closely with Banks on the issue of psychologist 
involvement in interrogations.  At times, they were coordinating their activities with the Army 
Surgeon General’s Office.  There is evidence that Banks was consulting with other military 
leaders, likely in the Army Special Operations Command and the Joint Task Force – 
Guantanamo, although this was not the focus of our investigation, in part because of our limited 
ability to access DoD documents and personnel.  Another important DoD official involved in 
some coordination with Behnke was PENS task force member Scott Shumate, a former CIA 
official who was head of behavioral sciences for a newly-created counter intelligence unit 
(CIFA) within DoD, which reported to the Under Secretary of Defense for Intelligence. 


For Banks, Dunivin, and others at DoD, the attention on the abusive treatment of 
detainees as a result of the media disclosures of Abu Ghraib, the torture memos, the DoD 
working group report, and other related events created uncertainty and worry about whether the 
involvement of psychologists in interrogations would be deemed unethical.  Some in DoD, such 
as civilians Shumate and Kirk Kennedy at CIFA, were pushing APA to move forward with 
action that would show support for national security psychologists and help end the uncertainty 
by declaring that psychologists’ participation in interrogations (with some then-undefined limits) 
was ethical.  Others, like military officers Banks and Dunivin, reacted to APA’s movement 
toward the creation of the task force with concern that APA could head in a negative direction if 
the task force was not properly set up and controlled, and with awareness that this was an 
opportunity for DoD. 


2. Conflict of interest 


One of the key APA officials who participated in the task force meeting was Russ 
Newman, the powerful head of the APA Practice Directorate, the most influential unit within 
APA headquarters.  Newman also participated in numerous internal discussions, at the Board and 
staff levels, involving the creation of the task force, and had apparently consulted with Banks 
regarding the language of the task force proposal prior to the Board meeting at which the 
creation of the PENS Task Force was approved. 


Newman had an obvious conflict of interest, since his wife, Debra Dunivin, was highly 
interested in the outcome of this policy decision by APA and was one of the DoD psychologists 
who would be most affected, positively or negatively, by the ethical position about which APA 
was supposed to be deliberating.  Newman owed a duty of loyalty to APA, which was in the 
midst of determining its ethical position on this critical issue.  In doing so, APA needed to 
determine how to balance at least two important values: (i) the importance of psychologists 
assisting the government in getting accurate intelligence information about potential future 
attacks in order to protect the public; and (ii) the importance of psychologists not intentionally 
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doing physical or psychological harm to individuals, perhaps especially in the situation in which 
the individual is in custody and is outside the protections of the criminal justice system.  In 
determining its position, APA also needed to balance the views and positions of military and 
national security psychologists with the views and positions of those outside the military, and 
national security systems. 


Because of Dunivin’s obvious and strong interest and bias on these points, Newman had 
a classic conflict of interest.  It was therefore incumbent upon him and APA to keep him out of 
the discussions and deliberations on this topic, and to disclose the conflict.  In fact, the opposite 
occurred.  No disclosure was made.  Newman and Dunivin were included at many of the key 
points of the process, including the task force selection process and the task force deliberations; 
and both Newman and Dunivin inserted themselves and influenced the process and outcome in 
important ways.  The various APA officials who were aware of the conflict and of all or some of 
Newman’s and Dunivin’s involvement—including principally Ethics Director Behnke, Deputy 
CEO Michael Honaker, APA President Ron Levant, and APA President-Elect Gerald Koocher, 
and also including to a lesser extent CEO Norman Anderson and General Counsel Nathalie 
Gilfoyle—took no steps to disclose or resolve the conflict. 


3. APA’s motive to please DoD 


The very substantial benefits APA obtained from DoD help explain APA’s motive to 
please DoD, and show that APA likely had an organizational conflict of interest, which it needed 
to take steps to guard against.  DoD is one of the largest employers of psychologists and provides 
many millions of dollars in grants or contracts for psychologists around the country.  The history 
of DoD providing critical assistance to the advancement and growth of psychology as a 
profession is well documented, and includes DoD’s creation of a prescription-privileges 
“demonstration project” in which psychologists were certified to prescribe psychiatric drugs 
within DoD after going through a two-year training course.  While APA took one significant step 
in 1991 that disappointed many military psychologists—refusing to allow DoD ads in APA’s 
publications because of DoD’s discriminatory position regarding gays and lesbians in the 
military—APA had lifted its advertising ban in 2004.  And by the time of the PENS Task Force, 
contemporaneous internal discussions show that improving APA’s already strong relationship 
with DoD was a clear priority for those APA officials working on the PENS Task Force. 


In addition, at the time of the task force’s creation, DoD was in the midst of developing 
policy about how psychologists and psychiatrists could participate in interrogations and other 
intelligence-collection activities.  APA wanted to positively influence DoD regarding this policy 
so that psychologists would be included to the maximum degree possible, and psychologists 
would not lose the lead role to psychiatrists.  APA used the pro-DoD task force composition and 
report to show its strong support to DoD, with the hope or expectation that APA would be 
rewarded with a very prominent role for psychologists in this new policy.  And in fact, the policy 
did provide a very prominent role for psychologists, a fact celebrated by the APA officials who 
had worked most closely on the task force. 
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4. Other motivations 


The other two principal motivations of the lead APA officials—PR strategy and growing 
the profession of psychology—also played an important role in the way APA handled the PENS 
Task Force process and outcome.  As some in the APA leadership group discussed candidly, 
well in advance of the PENS process, advancing these goals created a dilemma: on the one hand, 
they wanted to take a position that allowed psychologists to be as involved as possible in 
interrogations, including in some of the less extreme efforts to “break down” uncooperative 
detainees; but on the other hand, they knew that to articulate this publicly in any sort of detail 
would look horrible.  They also worried about what they saw as negative press reports that made 
APA appear to be stumbling and unsure about this issue.  The only solution that met all these 
goals was an outcome that allowed them to take a public position that pleased DoD, that did not 
significantly restrict an important group of psychologists, and that avoided the difficult issue by 
keeping ethical guidelines at a high level. 


5. Subordination of ethics analysis 


What is also clear from the evidence is that the decisions from the key APA officials 
about how to proceed regarding the PENS Task Force—its composition, the substance of the 
report, how to adopt it as policy, what public explanations to make, and whether and how to 
change the policy once there was pressure to do so—were not based in any meaningful way on 
ethics analysis. 


To advance its PR strategy, APA issued numerous misleading statements that hid its true 
motives, in an attempt to explain and justify its ethics policy and the PENS Task Force report in 
positive terms.  At times, APA’s statements stressed a pro-human-rights message: the task force 
report and APA policy were issued to provide “strict ethical boundaries” that carefully protected 
human rights and ensured that psychologists were not involved in harsh and abusive techniques.  
At the same time, the misleading public statements stressed that APA could not be expected to 
be more detailed than it had been: they said APA needed to respect that the issue was 
complicated, that they did not have all the facts or context necessary to make ethical judgments, 
that the issue needed more time to develop, and that the task force report was just an initial step.  
At other times, APA said that they were just following the will of a diverse group of task force 
members who had adopted the report in either a unanimous or consensus fashion. 


We found that none of these explanations accurately reflected APA’s true reasons for 
proceeding as it did.  The fact that a robust ethics analysis was not part of this ethics process led 
by the Ethics Director was surprising to us, but is consistent with two additional observations 
revealed by our investigation. 


First, Ethics Director Behnke often acted as APA’s chief of staff on this issue, taking the 
lead in recommending and drafting virtually all APA decisions and statements on this issue, 
whether relating to Board strategy, PR, Capitol Hill lobbying, or APA Council of 
Representatives management and strategy, among others.  As we have learned in this 
investigation, Behnke is a brilliant and highly educated psychologist and lawyer, a nice and 
charming person, a highly gifted and fast writer, and a very sophisticated and nuanced strategist 
and communicator.   Whatever organizational or personality dynamic led to APA allowing him 
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to play this remarkably expansive role, well beyond the expected duties of APA Ethics Director, 
the result was a highly permissive APA ethics policy based on strategy and PR, not ethics 
analysis. 


Second, APA leaders had decided in the 1990s (before Behnke’s arrival at APA in 2000) 
that APA’s ethics policies and practices had been too aggressive against psychologists, and that a 
more protective and less antagonistic ethics program was appropriate.  They wanted a greater 
focus on ethics education and consultation, and much less emphasis on strict rules and robust 
enforcement of disciplinary complaints.  Revisions to the Ethics Code focused in part on making 
the rules more precise to ensure that psychologists had proper notice about what behavior was 
considered unethical, and to minimize APA’s litigation risk from lawsuits by sanctioned 
psychologists.  A provision about how to handle conflicts between legal and ethical obligations 
(Ethics Code Standard 1.02) was expanded so that psychologists could follow court orders or 
military orders requiring them to engage in conduct otherwise prohibited by the Ethics Code, as 
long as they attempted to resolve the conflict first.  Behnke was hired specifically to pursue an 
ethics program that was more “educative,” and he fulfilled these goals.  During his tenure, APA 
disciplinary adjudications plummeted, and the focus shifted to “supporting” psychologists, not 
getting them in trouble — a strategy consistent with the ultimate mission of growing psychology. 


Thus, when the time became ripe to consider what ethical constraints to put on an 
important group of psychologists, two factors that could conceivably have created internal 
pressure in APA for those ethical constraints to be strong — an Ethics Director focused 
principally on an analysis of ethics, torture, and psychological distress by those in captivity, and 
an ethics approach that had a robust focus on the integrity of the profession and the protection of 
the public — were not present. 


6. The creation of the task force and selection of its members 


The idea of the PENS Task Force arose from the intersection of two forces: First, one of 
the CIA’s lead psychologists (Kirk Hubbard), who had been working closely with the APA 
Science Directorate (as summarized in section III.C below), emailed APA in March 2004 to say 
that he and CIA contractor psychiatrist Andy Morgan had concerns that psychologists were 
assisting interrogations in ways that contradicted the APA Ethics Code.  (There is reason to 
doubt whether Hubbard actually shared this concern; the more likely explanation appears to be 
that Hubbard was passing on a concern shared by Morgan and one of Hubbard’s colleagues, Kirk 
Kennedy, who was undercover at the time and is now at the FBI.)  This email prompted internal 
discussions that led to a July 2004 confidential meeting at APA for CIA, DoD, FBI, and 
academic psychologists and psychiatrists to discuss the issue.  Second, the April 2004 media 
disclosure of the Abu Ghraib abuses led to intense media coverage on this issue, which led to 
requests from APA members to APA leadership that it address the issue.  Behnke took the lead 
on the issue and, in internal emails and meetings in May 2004, suggested that APA take a 
“cautious” approach (perhaps by studying the issue through a task force), and that the approach 
be “forward looking, positive, [and] supportive” to national security psychologists and not “cast 
a shadow” on such psychologists or suggest that they were under suspicion. 


Little happened after this July 2004 confidential meeting, despite some attempts by two 
DoD (and former CIA) psychologists, Kirk Kennedy and Scott Shumate, to push APA to take 
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some concrete steps on the issue.  Then, on November 30, 2004, the New York Times published 
an article revealing allegations from a leaked report by the International Committee of the Red 
Cross that psychologists at Guantanamo had been involved in psychological and physical 
coercion that was “tantamount to torture.” 


The article prompted an immediate and sustained effort by APA executives, including 
Behnke, to figure out how to address the issue from a messaging perspective.  Within days, the 
idea of a task force—suggested at that time by President-Elect Koocher, clearly in part as a 
reaction to the threat that a pro-human-rights division in APA would push for an aggressive 
resolution in the Council of Representatives that would likely be very negative for DoD and 
intelligence psychologists—was discussed, and internal steps were taken to implement it.  The 
Board tentatively approved the idea at its December 2004 meeting, and work on selecting 
potential task force members began in early January (accelerated by another concerning article 
on the topic by Gregg Bloche and Jonathan Marks in the New England Journal of Medicine). 


Although the ultimate PENS Task Force was intentionally weighted in favor of the DoD 
(a critical factor in its outcome), the initial staff-recommended task force members were more 
equally divided.  By mid-January, Behnke and staffers in the APA Science Directorate had 
chosen ten recommended task force members and about ten to fifteen back up candidates.  The 
ten recommended names included five non-military/government psychologists (including three 
who wound up on the task force—Jean Maria Arrigo, Olivia Moorehead-Slaughter, and Michael 
Wessells), one non-military/government psychologist who had conducted trainings for the 
military and FBI, and four military/DoD psychologists (including Debra Dunivin, and one who 
wound up on the task force—Michael Gelles). 


However, things had changed by the February 2005 Board meeting.  Prior to the Board 
meeting and vote, APA (apparently through Russ Newman) confidentially consulted with 
Morgan Banks about the language of the actual Board agenda item defining the task force 
proposal before the APA Board voted on it, and Banks provided written comments.  At the 
Board meeting, with Levant, Koocher, and Newman participating in the discussion on this item, 
the Board authorized the creation of the task force but decided not to accept the staff 
recommendations and decided instead to solicit task force nominations from APA divisions and 
members. 


Almost immediately, Dunivin intervened in the process, insisting to Levant and Behnke 
that Banks must be included in the task force, and that the composition of the task force was 
“critical to accomplishing its mission.”  Dunivin then delivered a strongly-worded letter to 
Behnke the day before the March 2005 meeting of the task force selection committee (Levant, 
Koocher, APA Board member Barry Anton, and Behnke), in which she identified all but one of 
the six DoD members initially chosen for the task force.  This letter was the sole outside 
document present before the selection committee during its deliberations.  The other document 
was a thick binder of the 111 prominent psychologists who had been nominated for the task 
force, about 70% of whom were non-military/government psychologists. 


Nevertheless, the selection committee chose six (out of the 10) military/DoD 
psychologists.  They were Banks, Shumate, Larry James (an Army Colonel who was deployed to 
Guantanamo as the lead BSCT psychologist prior to Dunivin, and was also deployed to Iraq after 
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the Abu Ghraib controversy to help address the problem),  Michael Gelles (a Navy Criminal 
Investigative Services psychologist), Bryce Lefever (a Navy psychologist who previously had 
been a SERE instructor), and Robert Fein (a DoD contractor who worked in CIFA with Shumate, 
and also had been appointed by the Director of Intelligence to the Intelligence Science Board).  
Of the other four, one (Moorehead-Slaughter, the Vice-Chair of the APA Ethics Committee) was 
made the non-voting chair of the task force by the selection committee, and she later went along 
with the direction that the military/DoD psychologists and Behnke pursued at the meeting.  The 
others were Jean Maria Arrigo, Nina Thomas, and Michael Wessells.  The result was a task force 
tilted 6 – 3 in favor of DoD officials.  In addition, Koocher and Anton were named Board 
liaisons to the task force, and Koocher, in particular, took aggressive and vocal positions against 
the three non-DoD members: thus, the split was effectively 7 – 3 while Koocher was at the 
meeting. 


These importantly-timed and confidential consultations with Banks and Dunivin appear 
to have been unique—we did not find evidence of APA having similar consultations with other 
individuals or constituencies.  And they were highly influential. 


7. Discussions before the meeting 


A task force listserv for TF members and key APA officials (Behnke, Koocher, and 
Anton) was established in April 2005.  At least four important things occurred during the 
discussions on the listserv between April and June, leading up to the task force meeting. First, 
the behind-the-scenes communications show that Behnke was actively managing the direction of 
the discussions on the listserv, in part by drafting emails in which decisions were made or topics 
suggested for the task force chair (Moorehead-Slaughter), who would then send them to the 
listserv verbatim.  An analysis of her emails on the listserv shows that virtually all of 
Moorehead-Slaughter’s postings were written by Behnke, which Moorehead-Slaughter and 
Behnke conceded to us.  


Second, Banks and Behnke collaborated behind the scenes about the eventual content of 
the task force’s report, with the result that the key high-level framework set out in the then-draft 
DoD policy regarding the participation of psychologists in interrogations was (i) proposed by 
Banks on the listserv as a good framework for the task force, and then (ii) recommended by 
Behnke (through Moorehead-Slaughter) as a good framework for the task force.  (This draft DoD 
policy was written by Banks and Dunivin and later converted almost verbatim to official DoD 
policy.)  The framework—interrogation practices must be “safe, legal, ethical and effective” 
(“SLEE”) —was touted by Banks as a safeguard that would somehow ensure the humane 
treatment of detainees.  In reality, however, it was a malleable, high-level formula that easily 
allowed for subjective judgments to be made, including by people such as Banks who interpreted 
the formula to permit stress positions and sleep deprivation in some circumstances.  The 
evidence shows that minutes before Behnke sent Moorehead-Slaughter a draft email from his 
computer laying out the argument for the SLEE framework (which she posted verbatim minutes 
later), Banks had made the final edits on a document on his computer highlighting some of the 
same arguments for the SLEE framework (a document that was then likely shared with Behnke).  
And the SLEE framework became one key portion of the task force’s report. 
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Third, the meeting group was expanded in a careful way by adding two “observers” who 
were affiliated with the military and intelligence community.  After several days of internal staff 
consultation and planning about how to add observers to the task force meeting, Behnke (through 
Moorehead-Slaughter) posted an email on the listserv inviting observer recommendations.  In a 
coordinated fashion, twenty minutes after Moorehead-Slaughter’s post, Barry Anton 
recommended APA Practice Directorate chief Russ Newman as an observer (despite Newman’s 
conflict arising from his marriage to Dunivin, the Army’s lead interrogation-support psychologist 
at Guantanamo, described above).  Ten minutes later, Banks posted that he agreed.  And a short 
time later, Moorehead-Slaughter declared that Newman would be included.  Michael Gelles 
subsequently recommended long-time CIA contractor/psychologist Mel Gravitz (sometimes 
called the “father of operational psychology”), and he was quickly “confirmed” by Moorehead-
Slaughter.  Our investigation uncovered that Gravitz had played an important role inside the CIA 
in clearing the way for CIA contract psychologist Jim Mitchell to continue participating in CIA 
interrogations in 2003 after some within the CIA protested that his work was unethical, and had 
also attempted to influence an APA 2002 disciplinary proceeding against Michael Gelles.4 


In contrast to the quick approval of Newman and Gravitz as observers, suggestions by 
others (such as the suggestion from non-DoD task force member Jean Maria Arrigo that the 
medical ethicist for the American Medical Association be invited) were ignored.5  Both Gravitz 
(who was there for the second and third days of the meeting) and Newman spoke during the 
meeting in ways that supported the military/DoD psychologists. And Newman spoke forcefully 
about the importance of achieving APA’s PR goals in a manner that was inconsistent with the 
efforts by some of the non-DoD psychologists to push for stricter, more specific ethical 
guidelines. 


                                                 
4 In 2003, in response to an internal dispute within the CIA about whether it was ethical for CIA contract 
psychologist Jim Mitchell to continue to participate in interrogations, Gravitz provided a written ethics 
opinion to Mitchell and the CIA in which he concluded that the APA Ethics Code should be “flexibly” 
interpreted and important weight given to the “ethical obligation” to protect the nation from harm.  As a 
result of Gravitz’s opinion, we were informed, Mitchell was able to continue his participation in the 
interrogation program.  This is discussed in Section III.C of the Executive Summary, below.  We also 
learned that in 2002, when Gelles was being investigated by the Ethics Office for a disciplinary complaint 
(as has been publicly reported) relating to his interaction with a soldier under criminal investigation for 
espionage, Gravitz made a point of speaking to Behnke about the case and warning him that action 
against Gelles could harm national security.  Behnke said that this had no effect on him, but he later took 
over the investigation from the assigned investigator (who strongly believed that Gelles had committed an 
ethical violation) in an unusual fashion during her temporary absence, causing the investigator to say that 
Behnke was manipulating the situation and taking advantage of her absence.  After Behnke’s 
involvement, the APA Ethics Committee voted unanimously to find no violation against Gelles.  This is 
discussed in Section III.E of the Executive Summary, below.   
5 Behnke invited two FBI psychologists to attend as observers, but they declined.  While Newman, 
Gravitz, Koocher, and Levant sat at the table with the task force members, other observers sat in chairs 
along the side of the room.  These were all APA staffers, including Science Directorate staffers Mumford 
and Kelly, but also included former APA Science Fellow and then White House science staffer Susan 
Brandon.  Brandon did not speak at the meeting but contributed language to part of the report, as 
discussed below. 
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Fourth, efforts by Jean Maria Arrigo to set a broad agenda for the discussion and to ask 
whether certain assumptions behind the task force were correct (for instance, whether it was 
realistic to create a system of enforceable ethical guidelines for psychologists operating in a 
classified environment, since enforcement by a professional association would likely be 
impossible), were quickly rebuffed by Koocher in aggressive listserv posts.  This was an 
intentional effort to curb dissent to the frame of reference APA had already decided upon—that 
the task force would issue a report at the end of three-day meeting that would conclude that 
psychologists could ethically support interrogations, thus pleasing DoD, and that would be 
written in a manner that would provide APA with a good media statement to respond to the 
perceived negative press.  


8. Task force meeting and report 


Our understanding of what occurred at the task force meeting and the behind-the-scenes 
drafting of the report was aided by interviews with every task force member and all but one 
observer, and the review of many documents and previously-undisclosed contemporaneous 
handwritten notes. 


The 2 ½ day meeting on June 24-26 in the APA board room resulted in a report drafted 
by Steve Behnke over those three days that, with two minor changes by the APA Ethics 
Committee a few days later, became the PENS Task Force Report. The report said that 
psychologists could serve as consultants to national security interrogations consistently with the 
Ethics Code, and articulated two high-level limitations on that activity, without further 
significant definition: psychologists could not be involved in torture or cruel, inhuman or 
degrading treatment, and psychologists should attempt to ensure that interrogation methods were 
safe, legal, ethical and effective. 


As one of the DoD task force members who thought the report should have gone farther 
told us, this language was “loose” and “not defined.”As he noted, key issues — whether a 
psychologist could cause psychological distress or physical pain to a detainee; if so, whether it 
was important to differentiate between “harm” and distress / pain; and if so, how one drew the 
line—were not addressed in the report despite the fact that an early draft of the report did attempt 
to cover those issues. (At Banks’s request, and to a lesser extent James’s, the report did not 
restrict psychologists from continuing to access detainee medical records, and instead prohibited 
psychologists from using them to the detriment of the detainee’s safety and well-being.)  As this 
DoD task force member said and a wide variety of evidence confirms, these “loose” limitations 
were intentionally chosen by Behnke because they reflected what Morgan Banks and key parts of 
DoD wanted.   


a) Key DoD task force members 


Of the six DoD task force members, Banks and Scott Shumate appeared to have the most 
prominent positions within DoD, and Banks worked integrally on interrogation support issues.  
(Shumate, apparently, did not, although he apparently had done so while at the CIA.)  As 
Command Psychologist for the Army Special Operations Command and the senior Army SERE 
psychologist, Banks worked closely with and was involved with the Army psychologists at 
Guantanamo Bay and elsewhere who supported interrogations, including Dunivin.  Banks came 
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into the task force with a concrete idea of what the task force report should say, and should not 
say, as he and Dunivin had already drafted what would become Army (and therefore DoD) 
policy regarding the details and limitations on using psychologists in interrogations (a 
confidential internal Army document that he distributed at the meeting). 


The evidence shows that at the meeting, Banks was “persistent” about his agenda, in the 
words of a DoD task force member.  His agenda was to get the APA’s “good housekeeping” seal 
of approval for the involvement of psychologists in interrogations, and to otherwise keep the 
status quo and avoid limits or constraints beyond the ones the Army or DoD had in place (or 
would decide to put in place in the future). 


Banks told task force members that he had consulted with his generals within his U.S. 
Army Special Operations Command  and had already come to an agreement with his leaders that 
the “safe, legal, ethical, and effective” framework was the appropriate way forward.  He also 
made a reference to “his generals” during the meeting, presumably a reference to the 
commanding generals of Army Special Operations Command and the Army Medical Command 
(the Army Surgeon General), and perhaps of the U.S. Special Operations Command, the Joint 
Task Force – Guantanamo, and the U.S. Southern Command.  And the evidence shows that the 
Army Surgeon General’s Office was in fact in the midst of developing DoD policy on this issue. 


Banks said and gave the impression that he did not want other DoD members to deviate 
from the direction he was pursuing.  For most of the DoD members, this was either 
unobjectionable or in line with what they wanted to achieve.  Gelles and James both believed 
psychologists should continue to be involved as consultants in interrogations, and at the time this 
remained a significant part of Gelles’s job as a criminal investigator with NCIS.  And both 
Gelles and James indicated in the meeting, in different ways, that a high-level report would 
probably be preferable to a more specifically-defined one.  Shumate made it clear that he was 
uncomfortable with public disclosure of specific examples that might provide further guidance; 
that he thought “coercive” was too broad a word to be used in this context; and that he wanted to 
manage the task force’s public message by using words that softened the reality of the pressure 
DoD psychologists faced to help produce actionable intelligence.  Fein, a DoD contractor within 
Shumate’s unit, did not say as much but was not going to object to the positions of actual DoD 
officials. 


Lefever, different than the other DoD members, believed the task force would accomplish 
little if it did not provide specific, defined guidance about when a psychologist could 
intentionally inflict physical pain or psychological distress, and how to determine an 
approximate line between pain and harm.  In his desire for greater specificity, Lefever was 
actually in agreement with the task force’s two substantial dissenters—Wessells and Arrigo—
although he was in sharp disagreement with them about where to draw specific lines.  Lefever 
said that once it became clear to him that the task force’s APA leadership (Behnke, Koocher, 
Anton and Newman) and chair (Moorehead-Slaughter) were not going to insist that the report go 
beyond a high-level, loose set of guidelines, he stopped trying to push for greater specificity and 
accepted the result, which he saw as unobjectionable but a clear failure of leadership. 
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b) Efforts by non-DoD task force members 


There were two very strong pushes by Wessells during the meeting that—if accepted—
would have created a report with tighter, more specific ethical constraints on national security 
psychologists involved in interrogations, in ways that would have been inconsistent with the 
strong preferences of Banks and DoD.  The first, an attempt to use the provisions of the Geneva 
Conventions or other common international law sources to define the high-level terms being 
discussed at the meeting, was joined strongly by Arrigo and Nina Thomas.  This attempt was 
rejected by the other members of the task force, and was therefore rejected in the Behnke-drafted 
task force report.  The second, a subsequent attempt to create specificity within the document in 
other ways, by discussing where to draw the line between permissible and impermissible 
interrogation techniques was primarily pushed by Wessells, and was also rejected.   


First, Wessells argued strenuously during the meeting’s first day that the government’s 
explicit departure from the applicability of Common Article 3 of the Geneva Conventions was 
wrong, and that regardless of the government’s position, psychologists should declare that they 
would be bound by its terms and common understandings.  Wessells, a Columbia University 
public health and psychology professor who is an expert in the protection of children during 
international conflicts and who spent the vast majority of his time and work abroad in war zones, 
wanted to tap into established language in some of the most basic and longstanding international 
human-rights documents.6  At the meeting, he argued that it was important for APA to go beyond 
the narrow U.S. government definitions in setting ethical guidelines for psychologists: 


What kind of damage [will be done] to APA if we say we do not support human 
rights as defined in the Geneva Conventions and other conventions? What about 
[the] damage to our national security?  If we engage in human rights violations, 
the message that sends to other countries [is damaging to our national security].  
They therefore become our enemies and attack. . . . The standards [on 
international human rights] are not an issue for debate at this point. . . [The] APA 
Code commits us to human rights.  Does American law trump international law?  
As a professional society, do we have commitments in [the] human rights 
direction?  If we aspire to these things, can we throw international human rights 
away?  APA is diverse but the diversity is not represented here. . . . We would 
damage ourselves as an association if we support American law when it 
contradicts international law.  DoD has defined a set of standards not congruent 
with international law.  If we endorse that, we damage our credibility. . . . As a 


                                                 
6 Common Article 3 of the Geneva Conventions provides that detainees shall be “treated humanely” and 
that therefore “violence to life and person, in particular . . . cruel treatment and torture,” and “outages 
upon person dignity, in particular humiliating and degrading treatment” were prohibited.  The United 
Nations Convention Against Torture (Art. I, § 1) defines “torture” as an act that intentionally inflicts 
“severe [physical or mental] pain or suffering” on someone for one of several purposes, including 
obtaining information or a confession, punishing him, or intimidating or coercing him or a third person.  
Customary international human rights law, as defined by the International Committee on the Red Cross, 
defines “inhuman treatment” the same way as this definition of “torture” but without the specific-purpose 
requirement, and defines “degrading treatment” as acts that humiliate, degrade, or otherwise violated the 
person’s dignity.  See https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule90. 
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professional association, at a moment of national panic, [we must] take a high 
standard. 


Thomas and Arrigo spoke up in favor of this position. 


The DoD members suggested that they agreed in principle with the Geneva Convention 
provisions but said they could not accept a position that varied from the requirements of U.S. 
law.  (“[I] cannot take a public stand opposed to the U.S. government,” said one.)  In other 
words, as DoD officials they could not agree to be bound by constraints on their behavior that 
went beyond the constraints set by U.S. law. 


While this position may have been understandable as a statement of U.S. governmental 
policy (as opposed to APA policy), APA President-Elect Koocher also attacked the idea of the 
APA tapping into international law definitions in crafting ethical guidance, calling it a 
“distraction” to draw international law into APA’s ethics guidance.  As a result of this opposition 
the report rejected the use of or reference to international law, except to the extent it was 
incorporated into and consistent with U.S. law (as then defined, including through the DOJ 
memos). 


Some say that this conclusion shows the automatic impact that selecting a majority of 
DoD officials had on the task force’s conclusion.  But we think that it actually shows an even 
more intentional decision by the APA task force leaders and the DoD psychologists not to 
voluntarily commit psychology as a profession to a more robust set of ethical limitations.  To do 
so would have shown leadership on the issue in a way that likely would have put APA at odds 
with DoD and the Administration.  This may have caused a conflict that would have caused DoD 
to employ fewer psychologists or to write policy that subordinated the role of psychologists in 
interrogation and detention matters; and it may have prompted some DoD psychologists to leave 
APA membership (although Banks was already outside the APA). 


But sometimes, leadership in this manner causes external change rather than just conflict.  
Thus, taking this direction (especially if the other leading health-care professional associations 
also took ethical positions that were less accepting of the Administration’s position, as they 
ultimately did) may have caused, or placed pressure on, DoD or the Administration to change its 
position regarding the use of international-law definitions in these circumstances.  By going 
along with the “simply follow U.S. law” position of the DoD task force members, the APA task 
force leadership was making an explicit choice to follow what DoD wanted rather than making 
an independent decision about what were the appropriate ethical rules for psychologists in these 
situations (other than the decision that what was best for DoD was best for APA). 


Second, Wessells argued during the meeting’s second day that the report should contain 
sufficient specificity regarding what interrogation techniques psychologists could be involved or 
consult on.7  The context for this discussion was Behnke’s draft report, circulated at the 


                                                 
7 Behnke told us during his interviews that the issue of where to specifically draw the line between proper 
and improper interrogation techniques was not one of the task force’s key issues and therefore did not 
garner his close attention as much as other issues.  We did not find this statement credible or supported by 
the evidence.   
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beginning of the day, that included a paragraph prohibiting psychologists from “consult[ing] on 
techniques that would cause psychological distress,” with a very large loophole— “except for a 
clear, legitimate purpose, such as to prevent future acts of violence.”  The loophole was limited 
by the next sentence which provided, “Punishment and obtaining a confession do not constitute 
legitimate purposes.”  This language incorporated a portion of the United Nations Convention 
Against Torture’s definition of torture, which provided that for an act to be considered torture of 
an individual, it must be done for one of several purposes, including obtaining “information or a 
confession” from a detainee, “punishing him,” or “intimidating or coercing him or a third 
person.”  Behnke used the “confession” and “punishment” limitations, but left out the “obtaining 
information,” “intimidating,” and “coercing” limitations.8  Thus, Behnke’s draft allowed 
psychologists to recommend an interrogation technique that would cause psychological distress 
as long as their purpose was to get information in order to prevent future acts of violence, and 
was not to “punish” or obtain a “confession.” 


Even this fairly minimal restriction on causing psychological distress provoked 
opposition from several of the DoD task force members, especially Banks.  And Banks ended up 
writing out by hand completely different language (based on an additional side concern raised by 
Arrigo) that created no restrictions whatsoever and became the new version of this paragraph.  
The language provided that psychologists who consult on interrogation techniques “are mindful 
that the individual being interrogated may not have engaged in untoward behavior and may not 
have information of interest to the interrogator.”9 


Wessells clearly recalls speaking up forcefully about the need for specific prohibitions 
regarding either (i) certain interrogation techniques, such as stress positions and sleep 
deprivation, or (ii) how to describe whether pain or distress can be intentionally inflicted.  The 
contemporaneous notes (albeit sketchier from the second day because a note-taking blackout was 
imposed toward the end of the first day) corroborate him.  The notes show sleep deprivation and 
“the disorientation techniques” being discussed, as well as concerns that “the gray areas” were 
not being addressed by the document and that it needed to address what “point on the dial” 
(regarding interrogation techniques) was too far.  Wessells argued that the discrepancies between 
the U.S. government’s position and the U.N. Convention Against Torture, arguing that the report 
allowed psychologists to engage in “unethical procedures,” and saying, “our reputation in this 
profession depends on this document.” 


                                                 
8 Behnke’s draft also created a strange second limitation — that psychologists in these situations needed 
to follow the restrictions set out in a research provision of the Ethics Code, Standard 8.07, which provides 
that psychologists do not deceive prospective research participants about research that is reasonably 
expected to cause “physical pain or severe emotional distress.”  Behnke said he could not recall why he 
included this provision as a type of limitation.  Brandon’s contemporaneous handwritten notes record that 
she found this provision “disingenuous” because “distress in research is not equal to stress in 
interrogation.”  HC00017699; Brandon Notes (undated) (on file with Sidley). 
9 Banks said, “[o]ften we do try to exploit psychological distress,” but added, “[w]e need the boundaries.”  
Nevertheless, his proposal for revising this paragraph shows that he did not want the task force report to 
impose additional boundaries beyond any that were created by his high-level “safe, legal, ethical and 
effective” language.  Arrigo PENS Meeting Notes (June 25, 2005). 


JA2261







INDEPENDENT REVIEW REPORT TO APA  EXECUTIVE SUMMARY 
 


 


25 
 


Behnke, however, said that the task force needed to “attend to [the] level of specificity in 
[the] document so as not to cause difficulties.”  And some of the DoD members made it clear 
that they agreed.  Thus, what was then discussed — and promised to Wessells and the other non-
DoD task force members — was that the more specific prohibitions and guidance desired by 
Wessells would occur in a follow up “casebook”-like document that would contain examples to 
guide psychologists about where the ethical line was.  Shumate was mostly against the idea: he 
said the examples “would be awful” and “would alarm people,” and pointed out that APA could 
generate a casebook independent of the government’s position, but “DoD psychologists can’t” 
(since they inherently could not be independent of DoD).  Nevertheless, Behnke promised 
Wessells, Arrigo, and Thomas (as they clearly recall) that the task force report was just “an 
initial step,” and that the casebook would be issued by APA after some sort of consultation with 
the task force members.  Wessells clearly recalls pressing Behnke to commit to a time frame for 
the casebook, and Behnke promising it would be completed in four to six months.   


Thus, two pushes for ethics positions that would have made the task force report a very 
different document were explicitly made but rejected by the DoD task force members and the 
APA task force leadership.  The three non-DoD members acknowledge that if they had firmly 
and officially dissented and refused to accept the task force report, this might have made a 
difference.  And in fact, Behnke and other APA leaders have consistently cited the final sign-off 
on the report by the three non-DoD members as proof that the document does not merely reflect 
a pro-DoD position. 


c) Ultimate “approval” by non-DoD task force members 


The three non-DoD task force members clearly came to regret going along with the report 
at the end of the meeting.   They insist that their failure to issue a final and overall dissent should 
not be taken as approval of APA’s claim (made one day after the task force report was made 
public) that the report set out “strict ethical boundaries,” since they had been told that APA only 
considered the report a first step and that the actual “boundaries” would be set out in a follow-up 
casebook.  For Wessells in particular, and for Arrigo as well, the explicit promise that the report 
was simply an interim step to be quickly followed by a more thorough set of specific guidelines 
was crucial to their agreeing to sign off on the report.  Wessells clearly felt duped when he was 
told six months later that nothing had been done on the casebook.  He resigned from the task 
force six months later.   


Arrigo and Thomas also cited a feeling of intense group pressure from the much larger 
group of DoD task force members and APA leaders (all men, they point out) to go along at the 
end, in order to enable APA to make a clear and positive public statement that APA was “against 
torture.”  Arrigo, Thomas, and Wessells all cited to us the “groupthink” psychological 
phenomenon as something that may have been a factor in their going along at the end, in addition 
to their belief that this was not—and would not be portrayed by APA—as a final, strong set of 
“strict ethical guidelines.”  In addition, many of the task force members and observers (both DoD 
and non-DoD) told us that there was a real “us vs. them” split in the room between DoD and 
non-DoD task force members, and that all the DoD members except for Banks sat on one side of 
the table, across from the non-DoD members. 
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Adding to this dynamic was the participation of Koocher (on the first day) and Newman 
(throughout the meeting) who both spoke up forcefully in opposition to some of the key points of 
the non-DoD task force members.10  Banks and the DoD task force members had allies in 
Koocher, Newman, and Behnke. These APA officials agreed with the strategy of deferring to 
DoD’s preferences and shared the goal of ensuring that the result of the meeting was a document 
that APA could use for positive PR purposes, which “calm[ed] the issues,” avoided “rekindling 
the fires,” and “clarified” and “simplified” the message that press accounts had “messed up.”  In 
their view, APA needed a clear, straightforward, public statement—without delay—that would 
solve the PR problem by portraying APA as a professional association that was taking action to 
set ethical guidelines rather than sitting on the sidelines, while keeping DoD psychologists as 
involved and unconstrained as possible. 


Based on what we have seen in our investigation, we agree with the three contributing 
non-DoD task force members that it is unfair for defenders of the APA task force report to use 
their end-of-report approval as evidence that the report simply reflected the consensus of a 
diverse task force rather than an intentional pro-DoD approach.  The behind-the-scenes evidence 
squarely contradicts this, and a proper reading of the meeting proceedings is inconsistent with 
this as well. 


d) “Safety Monitor” argument 


One of the primary points emphasized by Behnke and Banks in their interviews with us 
was that having psychologists involved in interrogations to observe the interrogators was of 
critical importance in ensuring the safety of the detainee.  The rationale is that psychologists’ 
training in human behavior makes them uniquely situated to watch for and stop “behavioral 
drift” — the phenomenon identified in Philip Zimbardo’s famous Stanford prison experiment 
and elsewhere that when individuals use their position of authority and absolute control over 
others to cause them discomfort or pain, the individuals with this power will often tend to drift 
toward greater and greater uses of that power unless stopped.  Banks, along with Lefever and 
others who taught at military SERE schools say that this is a key and legitimate role for 
psychologists at SERE training, since without such a “safety monitor,” even SERE instructors 
pretending to be captors of U.S. soldiers may go too far.  In fact, when Air Force SERE 
personnel were brought to Guantanamo Bay in December 2002 to provide guidance about 
“employing ‘SERE’ techniques during detainee interrogations,” the instructors’ Standard 


                                                 
10 Koocher’s aggressive style of going on the attack against the non-DoD task force members continued 
after the meeting, when he attacked Wessells’s resignation as meaningless because the task force no 
longer existed.  This comment was highly disingenuous since Wessells’s resignation came in reaction to 
an email to the task force from its chair stating that the task force’s work continued in order to help 
consult regarding the potential “casebook.”  In his criticism of Wessells, Koocher also called the head of 
the rival American Psychiatric Association “an idiot full of sound and fury” (quoting Shakespeare), and 
months later attacked Arrigo for having “personal [] biases” and a “troubled upbringing” because she had 
revealed at the beginning of the task force meeting that her father had been involved in torture with the 
CIA’s predecessor agency, the OSS.  PENS listserv (Jan. 15, 2006); APA_0095571.  Newman was 
known as a “bulldog,” in the words of his former APA colleagues, and he told us that when he spoke up 
at the task force meeting, he was doing so with the clear purpose of trying to strongly influence the 
outcome. 
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Operating Procedure memo used the term “Watch Officer” as a standard position within SERE 
procedures (although the memo did not specify that the Watch Officer needed to be a 
psychologist).11 


Psychologists ranging from the APA’s leading critics to Susan Brandon and Michael 
Gelles have expressed doubt that psychologists are uniquely or well situated for this role, 
especially outside of a SERE training context.  For purposes of our discussion here, we assume 
that having someone monitor interrogators for “behavioral drift” would be an important part of 
the interrogation process if the interrogator is intentionally inflicting some form of physical 
coercion or psychological distress (as in SERE training).  And it seems reasonable that the 
training and experience of psychologists would make them among the best candidates for 
playing the role of “safety monitor” or “watch officer” by watching the behavior of the 
interrogators. 


However, Banks, Dunivin, Behnke, and others who emphasize this role for psychologists 
in interrogations, and who tend to use it as the primary (and positive-sounding) justification for 
including psychologists in the interrogation support process,12 are also quick to say that 
psychologists should be included in interrogation support because they help make the 
interrogations “effective.”  This was one of the four pillars of the Banks/Dunivin “safe, legal, 
ethical and effective” formula that the PENS report adopted.  And the PENS report made it an 
ethical obligation of psychologists working on interrogations to try to rely on methods that are 
“effective.” 


Their theory is therefore that when psychologists are involved in an interrogation of a 
non-cooperative foreign detainee considered an “unlawful combatant” suspected of knowing 
important information, in an environment of intense pressure to produce actionable intelligence 
to protect the American public and in which the protections of the criminal justice system do not 
apply, psychologists should be playing two roles at the same time: (1) strict monitor of the 
interrogator, including promptly telling the interrogator (or telling his supervisor or commander) 
that he is going too far and needs to stop, and (2) partner of the interrogator in trying to engage in 
interrogation techniques that will be effective in getting the detainee to be cooperative and to tell 
the truth about what he knows. 


This strikes us as either naïve or intentionally disingenuous.  The pressures on the 
psychologist in this situation not to stop the interrogator from becoming more aggressive are 
very significant — both because the interrogator and psychologist are working together to make 
the interrogation effective and likely have a need to work together on an ongoing basis on other 
interrogations; and because the psychologist likely would be utilizing his subjective judgment in 
telling the interrogator that he has gone “too far” (a judgment that can easily be subject to 
criticism and second guessing) rather than an objective judgment based on clear lines drawn by 


                                                 
11 JTF GTMO “SERE” Interrogation Standard Operating Procedure, Guidelines for Employing “SERE” 
Techniques During Detainee Interrogations (Dec. 10, 2002),  available at 
http://nsarchive.gwu.edu/torturingdemocracy/documents/20021210.pdf 
12 See PENS Report at 1 (“psychologists are in a unique position to assist in ensuring that [interrogation] 
processes are safe and ethical for all participants”). 
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external sources (e.g., DoD or APA guidelines).  One would think that mature, confident 
psychologists primarily committed to the role of “safety monitor” would be able to overcome 
these pressures in most situations.  But this would depend on the individual psychologist, and the 
context of the individual situation.  In other words, it might work or it might not. 


Just as it makes little sense to say that SERE techniques can be “reverse engineered” for 
detainee interrogations with little fear of lasting psychological damage because they are used 
safely in controlled environments on informed, consenting U.S. soldiers, so too does it make 
little sense to say that a “watch officer” will always be solely motivated to stop an aggressive 
interrogation of a detainee because it works successfully in SERE training when there is no 
actual concern that public safety will be compromised if the “interrogators” do not get 
“actionable information” from the pretend “detainee.”  This is especially true when the “watch 
officer” is also being asked to help make the interrogation as effective as possible. 


If Banks and Behnke really believed that safety was the only reason a psychologist 
needed to be involved in interrogations, they could have written the PENS report to limit a 
psychologist’s role in interrogations to this function.  The report could have said that 
psychologists may support interrogations only by playing the role of safety monitor to ensure the 
safety of the detainee by watching the interrogator to ensure that behavioral drift does not occur.  
But as Gelles pointed out, this would mean that a psychologist could not consult in the way 
psychologists typically do in law enforcement situations, by advising on interrogations and 
investigations to make them effective in environments in which the protections of the criminal 
justice system apply.  And neither Banks, Dunivin and DoD nor Behnke and APA wanted to 
impose such a significant limit on the involvement of psychologists in national security 
operations. 


Similarly, some APA defenders told us that they only intended the PENS task force 
report to allow psychologists to support interrogations by recommending “rapport-building” 
techniques, not physical or aggressive ones.  But the report does not say this, although it could 
have.  Given (i) the public awareness of the Bush Administration’s narrow understanding of key 
terms like “torture” and “inhumane” and its claim that the Geneva Conventions did not apply, (ii) 
the widespread media reports about abusive interrogation techniques, and (iii) the explicit 
discussions at the PENS meeting and the media about specific techniques like stress positions 
and sleep deprivation, it was obvious to everyone involved in the PENS Task Force that national 
security psychologists would be asked to advise on interrogation techniques that went well 
beyond rapport building.  The PENS Task Force report could have said that psychologists may 
support interrogations only by recommending techniques that constitute rapport building.  But as 
with the other limitations, this was not consistent with Banks’ and DoD’s preferences (and 
therefore Behnke’s and APA’s) that the role of psychologist not be limited beyond whatever 
constraints DoD itself had in place. 


Some critics who have correctly alleged that APA-government collusion led to the PENS 
Task Force report further allege that APA’s motive must have been based on the rationale of the 
Justice Department memo, under which harsh interrogation techniques are not torture if a 
psychologist or other relevant expert says the technique to be applied will not cause severe 
physical or psychological suffering.  We did not find evidence that this Justice-Department-
memo rationale was part of the thinking or motive of APA officials.  We obviously cannot 
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determine whether this was an important, behind-the-scenes rationale for some government 
actors.  But we did not see evidence that this rationale was discussed with or was an important 
consideration for APA officials. 


9. Other issues in the task force report  


a) Application of Ethics Code 


At the July 2004 meeting at APA with CIA, DoD and FBI psychologists — the precursor 
to the PENS meeting—CIA psychologist Kirk Hubbard argued that the APA Ethics Code should 
not apply to work by psychologists in national security operations, such as interrogations, 
because a code written for the ethical treatment of patients was not a good fit for this different 
context.13  The PENS report explicitly rejected this argument and noted in its introduction that 
the Ethics Code binds psychologists whenever they take actions as a psychologist and therefore 
applies to work on national security interrogations.  The report also made it clear in one of its 12 
ethical guidelines that the Ethics Code provision prohibiting “multiple relationships” meant that 
it was unethical for a psychologist to both consult on a detainee’s interrogation on behalf of the 
government and act as the detainee’s health care provider. 


These were positive points in the PENS report, and the first one constituted a refusal to 
go along with a position previously advanced by the APA’s lead contact at the CIA (although the 
CIA appeared be effectively unrepresented at the PENS Task Force, with the possible exception 
of Mel Gravitz in light of his substantial connections to the CIA).  On the other hand, Behnke 
described these as clear and easy points to make, and we note that the DoD officials were not 
opposed to them. 


b) Ethical obligation to detainee  


The 11th PENS ethical guideline says that psychologists have “ethical obligations to 
individuals” who are not their clients, including “to ensure that their activities in relation to the 
individual are safe, legal, and ethical.”  In making this statement, the PENS report cites Ethics 
Code standard 3.04 (“Avoiding Harm”), which says that “psychologists take reasonable steps to 
avoid harming . . . others with whom they work, and to minimize harm where it is foreseeable 
and unavoidable.”  The PENS report statement does not specifically mention interrogations, but 
the statement means that psychologists consulting on interrogations have an obligation to follow 
standard 3.04 with regard to detainees. 


However, if physical pain and psychological distress do not automatically equate to 
“harm,” as some of these DoD psychologists said, then the failure to provide any specificity 
about how to determine whether interrogation techniques that intentionally cause pain or distress 


                                                 
13 Former CIA colleagues of Hubbard’s, Kirk Kennedy and Andy Morgan, told us that prior to this 
meeting, Hubbard had given them the opposite impression—that he believed the APA Ethics Code did 
apply and should be applied to the involvement of psychologists in interrogations.  That Hubbard’s belief 
was the one he described during the July 2004 meeting surprised and disappointed them, they said.  After 
retiring, Hubbard wrote an article in 2007 that suggested that this was his position.  Kirk M. Hubbard, 
Psychologists and Interrogations: What’s Torture Got to Do with It?, Analyses of Social Issues and 
Public Policy (2007) at 2. 
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constitute “harm” means that standard 3.04 may not provide substantial protection.  For instance, 
Banks’s view was that some stress positions were “safe” and therefore might be properly used as 
interrogation techniques.  (He cited the “push up” stress position to us as an example.)  Similar, 
the PENS report refused to take a position on sleep deprivation despite being asked to do so. 


Furthermore, we found it highly notable that the PENS report introduction omits the “do 
no harm” principle from its discussion of the key Ethics Code principles.  The Ethics Code sets 
out aspirational principles “to guide and inspire psychologists toward the very highest ethical 
ideals of the profession.” The very first sentence in the first principle says, “Psychologists strive 
to benefit those with whom they work and take care to do no harm.”  Remarkably, the PENS 
report avoids this sentence and quotes instead from the next sentence: “In their professional 
actions, psychologists seek to safeguard the welfare and rights of those with whom they interact 
professionally and other affected persons”.  Behnke told us he could not recall why he did not 
include the “do no harm” sentence but did not think its exclusion had much significance.  Our 
conclusion is that because of the ambivalence within the DoD task force members about how to 
define “harm” as it relates to physical pain and distress, and the desire by Behnke and Banks not 
to take a hard-and-fast position that psychologists in interrogation situations can never “do harm” 
(despite the Ethics Code principle), Behnke intentionally left out the “do no harm” language. 


Addressing this issue specifically would have been feasible in a wide variety of ways, for 
instance by providing a non-exclusive list of prohibited specific techniques, or by describing 
prohibited conduct by using words such as “abuse,” “physically coercive,” or “intentionally 
inflicting physical pain or mental suffering other than mental suffering  incidental to lawful 
sanctions.”  The decision not to do so reflects an intentional decision to keep the PENS report at 
a high level of generality at Banks’ request. 


c) Access/use of medical data 


One allegation identified in media reports leading up to the PENS Task Force meeting 
was that physicians and psychologists were learning of a detainee’s vulnerabilities (such as 
phobias) through his medical records and then passing that information to interrogators as part of 
the effort to try to break down non-compliant detainees.  Notably, the PENS report does not deny 
psychologists access to a detainee’s medical records.  Instead, it prohibits psychologists from 
making improper use of the records (“to the detriment of the individual’s safety and well-
being”).  This was based on a request from Banks, who said that having access to a detainee’s 
medical records was important so that a psychologist would have the necessary insight to 
determine that a legitimate interrogation technique (such as providing a cooperative detainee 
with a candy bar) might cause health problems (by seeing that the detainee was diabetic, for 
instance).  Because of Banks’s request, the PENS report allowed this access. 


APA critic and Georgetown psychiatrist and law professor Gregg Bloche, who knew 
Behnke from law school, lobbied Behnke strenuously after the PENS report to change this “no 
improper use” provision to a “no access” provision, because of the strong potential for abuse that 
could occur as a result of access to detainee records.  Behnke did not change it. 
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However, one year later, when a Guantanamo Bay “BSCT”14 psychologist sought a 
confidential ethics consultation with Behnke in order to complain that BSCT psychologists’ 
access to detainee medical records had recently been halted, Behnke strongly urged her not to 
push for access to the medical records.   But the rationale Behnke articulated was not exclusively 
an ethical one, but a PR one as well—that if the media knew that DOD psychologists supporting 
interrogations were pushing for access to medical records, even if for legitimate reasons, it would 
look horrible.  However, when Banks took the same position within the confidential PENS Task 
Force meeting, Behnke adopted the position as part of the report.   


Behnke and the APA’s position on this issue therefore fits the pattern we saw in this 
investigation regarding PENS: positions were taken to please DoD based on confidential behind-
the-scenes discussion and with an eye toward PR strategy. 


d) Research 


The PENS Task Report contained several recommendations that further research be 
conducted.  This included a paragraph “encourag[ing] . . . further research to . . . examine the 
efficacy and effectiveness of information-gathering techniques, with an emphasis on the quality 
of information obtained. . . . Also valuable will be research on cultural differences in the 
psychological impact of particular information-gathering methods and what constitutes cruel, 
inhuman, or degrading treatment.”  A subsequent section recommended that APA encourage 
psychologists to engage in research into “methods for gathering information that is accurate, 
relevant, and reliable.  Such research should be designed to minimize risks to research 
participants such as emotional distress, and should be consistent with standards of human subject 
research protection and the APA Ethics Code.” 


The evidence shows that Mumford, Brandon, Newman, and Gravitz made drafting 
suggestions regarding the research recommendations, and at least some of Brandon’s drafting 
suggestions made it into the final version. 


Critics have pointed to some of this language as an indication that APA was intentionally 
attempting to provide ethical support for research on detainees at Guantanamo or elsewhere by 
the CIA or DoD, or was otherwise attempting to allow for research that involved harsh 
interrogation techniques without the proper human-subject-research protections. 


On the one hand, we found two notes in Behnke’s handwritten notes from the PENS Task 
Force meeting in which the phrase “research on detainees” or “detainees as research subjects” 
was noted.  Behnke provided no explanation for these notes, and we found no emails or other 
documentary evidence relating to them.  In addition, in a meeting at the Department of 
Homeland Security about two years earlier attended by Mumford and Brandon, one of the 
subjects discussed was collecting data relating to detainees.  Sources have told us without 
corroboration that there is evidence of the CIA engaging in activity regarding detainee 
interrogations that would constitute improper research. 


                                                 
14 Behavioral Science Consultant  Team (“BSCT”) psychologists provided support to interrogation and 
detention operations at Guantanamo Bay and similar military sites. 
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Further, ethics experts have told us that the language in the PENS report quoted above 
was woefully deficient in terms of the language that would typically be expected in order to 
communicate proper protections.  And the language quoted above recommending research into 
“what constitutes cruel, inhuman, or degrading treatment” in light of “cultural differences” is 
ambiguous, and so may easily be read to suggest that the research being recommended is to 
determine if interrogation techniques that Americans would find cruel, inhuman or degrading 
may not be consider so bad by other cultures. 


On the other hand, we did not see evidence linking these recommendations to any actions 
by APA officials regarding research, or suggesting that the recommendations provided 
authorization or assistance to the government to conduct human-subjects research without 
informed consent.  We noted that these recommendations are not within the PENS report’s 12 
ethical guidelines, and therefore do not have the force of ethical guidelines for psychologists, in a 
way that might be pointed to as a justification for a psychologist’s actions. 


We found this a topic on which it was difficult to draw clear conclusions; our discussion 
and analysis of the evidence continues in the detailed PENS section below. 


10. “Emergency” action by the Board 


After the task force report was finalized in Sunday, June 26, the Board of Directors acted 
in a highly unusual fashion to declare an “emergency” and to adopt the report as “APA policy,” 
an act normally reserved for the APA Council of Representatives.  The Board was not required 
to take any quick action with regard to the task force.  Behnke had arranged for expedited 
approval by the Ethics Committee, and if there was a desire to formally adopt the report as APA 
policy, the Council of Representatives was meeting about six weeks later.  But the evidence 
shows that the Board acted in this unusual fashion motivated principally by the desire of APA 
Board members Ron Levant (APA President) and Gerry Koocher (APA President-Elect) to (1) 
create a PR message that would be perceived as backed not just by a public statement but by 
actual substance (a new APA ethics policy) and that could be used in a fluid PR situation 
perceived as negative, and (2) curry favor with DoD which had communicated that it wanted a 
prompt release of the report so it could use the report for its own purposes (which were both PR 
and policy purposes).15 


                                                 
15 In addition to the intensive press coverage on issues of potential abuse of detainees during this time, the  
Commander of the Joint Task Force – Guantanamo was testifying before the House Armed Services 
Committee during the week of June 27 on the issue of detention conditions at Guantanamo.  Reports of 
the hearing make it clear that the Pentagon was attempting to provide positive answers in response to 
concerns about abuse and improper conditions at Guantanamo.  See Reuters, Democrats See 
“Whitewash” of Guantanamo Problems, June 29, 2005.  A report from a third party (APA) saying that 
psychologists could ethically be involved in interrogations at Guantanamo had the great potential to be a 
positive story for DoD, from its perspective, and the emails show that DoD was thrilled with the content 
of the PENS report.  Aside from the PR issues, the Army Surgeon General’s Office was in the midst of 
developing its policy for the involvement of psychologists and psychiatrists in interrogations, based on 
Banks and Dunivin’s draft policy document, and this closely-aligned, highly supportive report from APA 
was of great assistance to that effort, as the emails between Banks, Dunivin and Behnke show.  This is 
discussed in greater detail in the detailed PENS section below. 
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The New York Times had run an article on Friday, June 24, the first day of the task force 
meeting, reporting that “[m]ilitary doctors at Guantanamo have aided interrogators in conducting 
and refining coercive interrogations of detainees, including providing advice about how to 
increase stress levels and exploit fears.”  The article quoted both Behnke and the ethics 
committee chairman of the American Psychiatric Association and compared the positions of the 
two organizations: “While the American Psychiatric Association has guidelines that specifically 
prohibit the kinds of behaviors described by the former interrogators for their members who are 
medical doctors, the rules for psychologists are less clear. . . . [I]n a statement issued in 
December, the American Psychological Association said the issue of involvement of its members 
in ‘national security endeavors’ was new.”16  APA President Levant worried that the article made 
APA look bad because it “portrayed APA as unsure of where the ethical boundaries lie.”17  To 
Levant and Koocher, managing APA’s image required it to show that the task force report was 
more than simply a set of high-level, “loose” statements that might be justified as a tentative 
“initial step,” but was instead a clear and “strict” statement of the actual ethical boundaries.  The 
fact that the PENS report was nothing of the sort did not stand in the way of their strategic 
attempt to create the best possible media response. 


By the last day of the task force meeting, Behnke had received information that an in-
depth article by Jane Mayer on the policy and practice of aggressive interrogation techniques 
would be published in the New Yorker as soon as Tuesday, July 5,18 and advised Board members 
Koocher and Anton (along with Anderson, Farberman and Gilfoyle) of this.  In response,  
Farberman said that if the PENS report was “fully approved” by that date, “we have very strong 
talking points.  Without it we’re not in as strong a position.”19 


In addition, Behnke was communicating to Levant, Koocher, Anton, and APA 
management that DoD was very eager to get a copy of the PENS report, especially with The New 
Yorker article due to come out.  Banks wrote Behnke to express appreciation for APA 
“support[ing]” DoD in the report: “I just finished with the [Army] Surgeon General and he will 
be in front of the Senate soon, on this issue. (He is very supportive.)  Having APA’s support will 
mean a lot.” 


And on the afternoon of Thursday, June 30, Science Directorate staff Heather Kelly 
informed Behnke, Farberman and others that Secretary of Defense Rumsfeld was personally 
waiting to receive the report on an expedited basis: 


                                                 
16 Neil Lewis, Interrogators Cite Doctors’ Aid at Guantanamo, The New York Times (June 24, 2005), 
available at 
http://query.nytimes.com/gst/fullpage.html?res=9400E2DA1F3BF937A15755C0A9639C8B63. 


17 APA_0040505. 


18 Behnke’s handwritten notes from on or around the last day of the PENS Task Force meeting, June 26, 
show that he received a briefing on the article from someone (presumably from Banks or Gelles, who 
both had been interviewed by Mayer).  His brief notes say “Mitchell” and “Jim Mitchell” and the word 
“SERE”, among other things.  HC00010682. 
19 APA_0040518. 
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Rumsfeld’s exec assistant will apparently be waiting by the fax for this!  His 
super secret direct access fax line. They’re just a tad interested.20  


That same afternoon, the Board was sent the PENS report along with a note that President 
Ron Levant was working on a proposal to the Board.  There was one significant Board comment 
in response: Board member Diane Halpern (APA President in 2004) had “one very strong 
recommendation — that somewhere we add data showing that torture is ineffective in obtaining 
good information.”  This prompted an internal staff email exchange in which Gilfoyle asked 
whether it was true that “torture has been demonstrated to be ineffective.”  Behnke’s response 
showed once again that his primary goal was to stay completely aligned with DoD: “the Task 
Force did not make such a clear, blanket, statement, and my sense is that the Task Force may not 
have felt entirely comfortable doing so.”  In other words, because at least some of the DoD 
members were not ready to agree that torture was effective, Behnke wanted to block this Board 
member’s suggestion.  (For instance, Lefever’s view from his experience with SERE was that 
waterboarding was often effective at getting U.S. soldiers in the program to reveal accurate 
information that was supposed to be secret.)  Farberman agreed: “Hopefully, Diane’s suggestion 
is dead in the water.”21 


In this context of vigorous media coverage and intense demand from DoD, President Ron 
Levant suggested to the APA Board not just that it declare an emergency and act in an expedited 
manner regarding the report, but that it take action to actually “adopt the task force report as 
policy.”  In an email to the Board early in the morning of Friday, July 1, Levant asked for the 
views of the Board about “declaring an emergency to adopt” the report, “the emergency being 
that APA and psychology are getting pretty well trashed in the media, damaging our public 
image.” 


Barry Anton had received the draft resolution that contemplated the Board “adopting the 
report as policy,” and emailed Behnke with a “concern”: “I’m not sure it can go out as policy 
without [Council of Representatives] approval.  The [Board] can certainly accept the report.”  It 
is likely that the plan to declare an “emergency” was in response to Anton’s concern that the 
Board could not normally adopt something as APA policy, since this was the Council’s function. 


By Friday, July 1, without an in-person or phone meeting or discussion, but simply some 
short emails, all the Board members who responded to Levant’s question had voted in favor of 
declaring an emergency and adopting the report as APA policy. 


Some of the most long-serving Board members and APA management members 
confirmed to us that it was highly unusual for the Board to declare an emergency.  One long-time 
executive said this was the only declaration of an emergency they could recall other than a time 
when the Board needed to taking a refinancing action swiftly in order to avoid an interest rate 
hike. Long-serving Board member Koocher agreed that other than emergency actions relating to 
financial situations requiring immediate action (such as the refinancing situation), or one 


                                                 
20 APA_0040495. 


21 APA_0040500; APA_0051185. 
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situation many years earlier when immediate action was required to avoid a negative government 
regulatory action, he did not believe the Board had ever declared an emergency in order to take a 
specific action. 


In looking back on this Board action, it was brought to our attention that under the 
Washington DC law applicable to not-for-profit corporations like APA, Board votes taken 
outside of an in-person meeting require a unanimous, written vote from all Board members by 
sending in signed proxy statements.  Not only are there no such signed proxy statements, but 
APA has no records of all Board members voting by email.  Our search of APA’s emails 
uncovered votes from 11 of the 12 Board members, but we did not find a vote or email response 
from Board member Jessica Henderson Daniel, who did not remember voting on this.  Thus, it 
may be that the Board action adopting the PENS report as APA policy in 2005 was not a valid 
action of the Board on procedural grounds. 


11. Quick transformation of PENS into strict human rights document through 
misleading public statements as PR strategy 


When APA made the PENS report public on July 5, 2005, it issued a statement 
emphasizing that psychologists could in fact serve in consultative roles to national security 
interrogations consistent with the Ethics Code, exactly the message that was pleasing to DoD.  
However, the criticism was immediate, including a negative story in the New York Times on July 
6.  The article pointed out the lack of specificity in the report and said it appeared “to avoid 
explicit answers” on key topics. 


The day before this, Banks and Behnke had anticipated that APA would get asked about 
the “real issue,” as Banks said, which they defined as: “What is the level of psychological 
distress that moves it into abuse?”  This was an issue PENS had intentionally avoided, as 
described above.  Behnke told Banks he would think about “how to package” the best response 
to this issue.+ 


The day of the Times story, Behnke drafted a response letter to the editor for Levant, 
which was published in the Times over Levant’s name on July 7.  In the letter, Levant claimed 
that the PENS report contained “strict ethical guidelines” and then repeated some of the 
statements in the PENS report.  From this point on, the media strategy was clear: emphasize that 
PENS said that psychologists could not engage in torture or cruel, inhuman or degrading 
treatment and claim PENS as a strong, pro-human-rights document.  The principal purpose of 
PENS — to state that psychologists could in fact engage in interrogations consistent with the 
Ethics Code  — was relegated to the sidelines, since any message seen as pro-DoD or permissive 
regarding the involvement of psychologists in interrogations was deemed bad media strategy in 
light of the intense and quick criticism of PENS.  And of course, the principal motivation for 
Behnke and other APA officials in drafting PENS the way they did — pleasing DoD — 
remained fully concealed. 


These were misleading public statements and this was a disingenuous media strategy.  A 
document that was intentionally very limited, non-specific, and evasive on the key issue in order 
to, principally, please DoD, now came to be described principally as a strong anti-torture and 
pro-human-rights document. 
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B. Conclusions Regarding Secret Joint Venture Between APA and DoD Officials 
In Years After PENS 


From the time of the PENS Task Force through at least the next three years, and through 
the end of the Bush Administration, Behnke led the extensive efforts by APA to defend the 
PENS report, to beat back criticisms on the issue through public statements and interviews, and 
to defeat efforts by the APA Council of Representatives to pass resolutions that would have 
definitively prohibited psychologists from participating in interrogations at Guantanamo Bay and 
other U.S. detention centers abroad. 


In these efforts, Behnke effectively formed an undisclosed joint venture with Banks — 
sometimes joined by Dunivin and some of the DoD officials who had served on the PENS Task 
Force — to ensure that APA’s statements and actions fell squarely in line with DoD’s goals and 
preferences.  In numerous confidential email exchanges and conversations, Behnke regularly 
collaborated and coordinated with Banks to determine what APA’s position should be, what its 
public statements should say, and what strategy to pursue on this issue.  Before responding to an 
APA Board member, before drafting a statement for the APA President, before giving a news 
interview, before advising the APA Ethics Committee, and before crafting strategy regarding 
potential Council resolutions, Behnke very regularly checked with Banks first to make sure 
Behnke and APA were in line with what DoD wanted, as articulated by Banks.  On many of 
these occasions, Behnke was effectively seeking, and received, Banks’ pre-clearance for an APA 
action or statement before Behnke proceeded. 


1. APA/DoD close and secret collaboration on public statements and media 
strategy 


Virtually every time the issue of psychologists’ involvement in interrogations arose 
publicly in an important way — when a national reporter would ask Behnke for a comment or 
interview for an article being prepared; when Behnke would be preparing for an interview on 
NPR; when Behnke was preparing a draft letter from the APA President or other APA officials 
to be published or sent to an APA listserv for the Council of Representatives or other groups; to 
cite some examples—Behnke reached out to Banks to ensure that APA’s statements and 
positions were in line with the military’s policies and preferences and to coordinate what APA 
should say and how it should proceed strategically.  Behnke was, in effect, the lead strategist and 
spokesperson for APA on this issue and worked hard to stay in control of every word that APA 
officials uttered on the issue.  Our review of the contemporaneous documents and 
communications makes it clear that his closest partner and collaborator in this endeavor was 
Banks, joined at times by other DoD officials such as Dunivin, James, and Shumate.  Often there 
was a predictable pattern to Behnke’s activity: upon observing that APA would need to make a 
statement or issue a response, he would email Banks within a very short amount of time to seek 
his guidance or to suggest that APA take a particular an approach or use specific language, and 
then would ask if Banks approved of, or wanted to change, the approach or language. 


Behnke shared with Banks and Dunivin that APA’s “media strategy” was to claim that 
APA’s ethics position on psychologists’ involvement in interrogations was very similar to the 
position of the American Psychiatric Association and the American Medical Association.  And 
Behnke turned to the two of them, and Banks in particular, for assistance in crafting strategic 
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messages and specific language that would help advance this strategy.  We saw numerous 
examples of Behnke partnering with Banks as a virtual joint communications strategy team for 
APA. 


Banks, too, used Behnke to help determine what DoD officials should say on the issue of 
psychologists being involved in interrogations.  In one instance, the Commander of the DoD 
Joint Task Force at Guantanamo asked Banks to draft a statement on the issue, and Banks turned 
to Behnke for drafting help.   


In another instance, Behnke worked behind the scenes with Banks to help DoD lobby the 
APA President on this issue, by helping Banks write a strong letter to the APA President after the 
President received a strong letter from APA members concerned about reports of psychologists 
being involved in abusive interrogations.  In effect, the APA Ethics Director was secretly 
drafting a letter from DoD to the APA President to help DoD influence the APA President’s 
position on an issue. 


Behnke and Banks worked to keep their collaboration highly confidential.  In an email to 
Banks during one of the many instances in which Behnke sought his review and pre-clearance of 
a draft APA statement, Behnke told Banks that “discretion about prior review is essential.”  They 
titled numerous emails “Eyes Only”, and we found two emails in 2007 (shortly before their email 
traffic diminished, based on the emails in APA’s system) in which they discussed ensuring that 
the emails themselves were securely deleted. 


Other APA officials were sometimes involved in these collaborations, such as Koocher, 
Levant, Farberman, and Kelly.  But for the most part, the email evidence of the collaboration 
with Banks and other DoD officials shows Behnke as the clear leader of this effort. 


Banks, Dunivin, and other DoD officials thanked Behnke profusely, called him a hero 
and their “knight in shining armor,” and shored him up when he took criticism.  They invited 
him in 2005 to speak at the previously closed-off small annual conference for national security 
psychologists with security clearances, and to provide paid22 instruction at the confidential 
military interrogation-and-detention-operations two-week training course newly created in 2006 
to train psychologists and psychiatrists in interrogation support, as described below. 


2. Behnke as DoD contractor providing training as part of BSCT 
psychologist interrogation training program 


Behnke became a DoD contractor and, from 2006 to the present, has taught ethics to 
BSCT psychologists (and occasionally psychiatrists) “in support of interrogation/detention 
operations” at Fort Huachuca in Arizona, the DoD base that houses the U.S. Army Intelligence 
Center.  Banks and Dunivin coordinated with him about what he should tell and not tell the APA 


                                                 
22 The evidence (on file with Sidley) appears to show that the payments, ranging from $1,250 to $5,000 
per class, were made to APA, not Behnke, except for two instances when Behnke said he received the 
payments directly and wrote APA a check for the payment amount less his expenses, although there is 
some contracy evidence as DoD had Behnke’s bank account information, presumably for direct deposits.  
Our investigation was still receiving evidence from APA on this issue at the time of our report. 
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Board about these activities, wanting to conceal some aspects of the tight partnership they had 
created in light of the criticism within the APA community on this issue. 


In fact, Behnke never informed the Board of his participation in the DoD interrogation 
training program for BSCT psychologists, his status as a DoD contractor, or the payments from 
DoD to APA.  He did, however, tell his supervisor, APA Deputy CEO Michael Honaker, that he 
turned to Banks as an advisor from time to time, and that he was regularly giving a paid ethics 
lecture at an Army base as part of the interrogation training course for BSCT psychologists.  
Honaker did not provide this information to CEO Norman Anderson or the Board.  When 
Anderson learned from Sidley during the investigation that Behnke had been providing this 
training as a DoD contractor, he appeared stunned and was visibly upset that the matter had not 
been discussed with the Board.  Honaker said that it did not occur to him that the Board would 
need to know or discuss this information, because he saw it as a standard example of Behnke 
providing ethics training to an important group of psychologists, as he does in a variety of 
settings. 


Honaker and Behnke claimed that the trainings were clearly revealed in the Ethics 
Office’s publicly-available annual reports.  But in 2006 and 2007, the reports only listed the 
trainings as “workshops” in Sierra Vista, Arizona relating to the PENS report, and beginning in 
2008, they began being described as “workshops on ethics training for military psychologists.”  
The reports do not state that the “workshops” were at a DoD facility or the U.S. Army 
Intelligence Center or were part of the military’s official interrogation training program for 
BSCT psychologists.  Emails between Behnke and Dunivin show that this was by design; 
Behnke proposed to Dunivin that he describe the trainings in his “yearly report to the Board” 
with “something simple” like “training on ethics and interrogations” and “Sierra Vista, Arizona.”  
Dunivin agreed that he should “leave it Sierra Vista and simple.”  And in Behnke’s annual 
reports in 2006 and 2007, he even removed the word “interrogations.” 


3. Actual and attempted trips to Guantanamo 


In late 2006 and early 2007, when a BSCT psychologist at Guantanamo Bay reached out 
to Behnke and Banks to seek a confidential in-person ethics consultation at Guantanamo from 
Behnke about an ethics issue, it became apparent to Behnke that the APA Board might not 
support such a trip in light of the controversy within the APA ignited by PENS.  Confidentially 
plotting with Banks about how to get the APA Board to agree to let Behnke travel to 
Guantanamo, Behnke ended up asking the BSCT psychologist to write a formal memo 
requesting his in-person consultation for a confidential ethics consultation.  The psychologist did 
so and prepared a formal travel plan as well.  However, at a meeting with the Board, Behnke was 
told that he could not travel to Guantanamo, but could provide the requested ethics consultation 
in the United States.  Behnke therefore offered instead to consult with the BSCT psychologist in 
Washington if an in-person consultation was required.  The Board’s decision triggered a strongly 
worded email to three Board members from Dunivin (who had apparently heard that Behnke’s 
inability to travel was due to a Board decision), accusing them of being not interested in 
providing assistance to military psychologists and questioning their ability to make sound 
decisions to support military psychologists in light of the PENS report.  When Banks inquired 
whether this had been “destructive on” Behnke,” Behnke assured Banks that “[n]othing could 
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diminish . . .my commitment to continue to support all of your efforts, and the efforts of the great 
men and women who protect our country and our freedoms.” 


There had been two trips to Guantanamo by APA Presidents after the PENS report, 
accompanied by Behnke on one of them.  In October 2005, DoD invited APA President Ron 
Levant as well as the President of the American Psychiatric Association and others to a half-day 
visit at Guantanamo, as later reported in the press.  And in November 2006, APA President 
Gerald Koocher and Behnke went on a similar trip to Guantanamo.  For the Levant trip, Behnke 
arranged for Banks and Dunivin to provide a phone briefing and talking points to Levant so that 
he would be “on message” during and after his trip.  Behnke similarly had Banks brief Koocher 
before his 2006 trip.  Both trips consisted of meetings with Guantanamo leaders who provided 
positive information about the facility and detainee treatment.  The trips were mostly PR trips for 
DoD, but after the 2005 trip, Assistant Secretary of Defense Winkenwerder and Surgeon General 
Kiley had a dinner with the group to discuss their observations and any concerns.  Koocher told 
us that he found the opportunity to see the actual Guantanamo facility and receive in-person 
briefings helpful.  Upon his return, Koocher prepared an extensive power point presentation with 
many photos provided to him by DoD showing the detention center and detainee facilities.  The 
presentation was very positive about the Guantanamo facility and its value, including a slide that 
highlighted the “interrogation yield.”  Koocher said that the slides simply represented what DoD 
had told the group, and that he would orally provide this caveat when he gave the presentation.  
But on its face, the presentation is an uncritical, highly positive presentation of Guantanamo. 


4. Policy victory 


One of the key benefits that APA sought from its close collaboration with DoD was a 
positive outcome regarding the official policy DoD was developing on the issue of interrogations 
and the involvement of psychologists, psychiatrists, and other “behavioral science consultants.”  
And APA received exactly what it wished for, as DoD official doctrine and Medical Command 
policy explicitly provided a large role for psychologists (and not as much for psychiatrists) in the 
support of interrogation and detention operations — an outcome that clearly was due in 
substantial part to what was seen by DoD as the very “supportive” position taken by APA in the 
PENS report. 


Spurred largely by the draft policy document that Morgan Banks (along with other SERE 
psychologists in Army Special Operations Command and Debra Dunivin) drafted in and around 
2004 to provide guidance and instructions to BSCT psychologists regarding interrogations and 
detention operations, the Army Surgeon General’s Office started a formal effort in late 2004 and 
early 2005 to draft an official Medical Command policy which would apply to all behavioral 
science consultant involved in interrogations.  As the Executive Agent for the administration of 
DoD detainee policy, the Army Surgeon General’s Office’s policy would cover the entire 
Medical Command.  The draft document that Banks had drafted by the first half of 2005 (and 
which he distributed at the PENS meeting) became the official Medical Command policy (almost 
verbatim in all key respects) in October 2006. 


APA had learned of this policy development effort in early January 2005 as it was 
starting to put together the PENS Task Force, and it was clearly one of the lead motivating 
factors for APA in selecting task force members and producing a task force report that would 
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please DoD.  In effect, APA assured that its ethics policy would be completely aligned with 
DoD’s policy by (i) taking the key framework in Banks’ draft policy document (“safe, legal, 
ethical, and effective”) and using it as the key framework in the PENS report, and (ii) following 
Banks’s lead in all other important policy respects in the PENS report.  Banks’s draft policy 
document thus became the basis for both the PENS report and official DoD policy, making it a 
foregone conclusion that APA and DoD policy were perfectly aligned.  In fact, the most recent 
version of this DoD policy (2013) still contains the full PENS report as a formal part of its policy 
document.    


While the Surgeon General’s Office was finalizing its Medical Command policy, based 
on Banks’s document, and getting approval from various parts of DoD, higher-level DoD 
doctrine documents were required before the Medical Command policy could be issued.  The 
highest-level of these doctrine documents was a “DoD Directive,” (or “DoDD”).  In November 
2005, the Acting Secretary of Defense issued a DoDD on “Intelligence Interrogations, DoD 
Debriefings, and Tactical Questioning.” The eight-page document contained an explicit mention 
of “behavioral science consultants” assisting interrogations, an inclusion that was seen as a huge 
victory for SERE and other military psychologists.  Right after it was issued, a SERE 
psychologist with the DoD Joint Personnel Recovery Agency sent a congratulatory note to the 
team that had helped make this a success — Behnke, Banks, and two Air Force SERE 
psychologists: “Thanks to all for your hard work, we are now in an official DoDD.” 


The next step in DoD doctrine was a “DoD Instruction” on the topic (“DoDI”).  In June 
2006, the Assistant Secretary of Defense for Health Affairs, William Winkenwerder, issued a 
DoDI that explicitly prioritized psychologists over psychiatrists in the role of “behavioral science 
consultants” who supported interrogations and related activities.  The document provided that 
“physicians [i.e., psychiatrists] are not ordinarily assigned duties as [behavior science 
consultants], but may be so assigned, with the approval of the [Assistant Secretary of Defense], 
in circumstances when qualified psychologists are unable or unavailable to meet critical mission 
needs.” And in comments to the media about the new DoDI, Winkenwerder explicitly mentioned 
that the “clear support” from the APA regarding the role of psychologists in interrogations (a 
reference to PENS) “influence[d] our thinking” because, he noted, the American Psychiatric 
Association had not taken a similarly supportive position. 


This was a very large victory for those who were focused on growing opportunities for 
employment and influence for psychologists, especially compared to psychiatrists.  By winning 
the primary position with DoD regarding which mental health professionals would provide 
support for DoD interrogations, APA cemented its position with DoD in a manner that is likely 
to produce substantial employment and other financially-beneficial opportunities for psychology. 


5. Abandonment of PENS “casebook” plan 


One of the key arguments made by Behnke toward the end of the PENS meeting, and for 
years later, was that the lack of specificity in the PENS report was necessitated by the 
complexity of the topic and the fact that PENS was just an “initial step” in the process. The next 
step — crucial, he said, in the development of meaningful guidance to psychologists — would be 
a “casebook commentary” that would be produced by APA with input from the PENS Task 
Force and the Ethics Committee. The book would provide examples and the kind of clear, 
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specific guidance psychologists sought, he said.  Several of the DoD psychologists on the task 
force were highly dubious that this was feasible or desirable, including Scott Shumate, who made 
his views on this plain.  Nevertheless, Behnke promised Mike Wessells that the casebook would 
be done in six months, a promise that was crucial for Wessells in signing off on the task force 
report.   


Ultimately, Behnke did virtually nothing to pursue a casebook for years, effectively 
abandoning an essential element of his (disingenuous) claim that APA’s development of ethical 
guidance on the issue would be a multi-step process.  Behnke made the argument to us during his 
interviews that because the Council of Representatives began passing resolutions in 2006 that 
provided more specific guidance for psychologists, he believed a casebook was unnecessary.  
We do not think this is true, since as set out below, Behnke was the lead APA strategist in 
attempting to manipulate and water down Council resolutions to minimize the effect on DoD.  
The real reason there was no casebook is that there was never a real desire to create one, because 
it would necessarily create the same problems that specificity within the PENS report would 
have had (as APA staff had identified as early as December 2004) — drawing a line that allowed 
psychologists substantial latitude in supporting interrogations, as DoD desired, created 
substantial PR problems.  The only solution to this dilemma was to keep the guidance non-
specific. 


That this was actually Behnke’s thinking is corroborated by the internal emails he sent in 
January 2011, when he finally created a 30-page draft document on this topic that was something 
well short of a book.  The document contained “vignettes” and Ethics Committee responses.  In 
sending the draft document to Anderson, Honaker, Gilfoyle, Farberman, and two others, he 
explained that “[o]ur primary focus was to write responses that would not cause us any 
problems.”  He expressed satisfaction that there had been almost no discussion of “this piece of 
the interrogation issue for some time,” and said that his plan was “to post this text, quietly, very 
quietly on the Ethics webpage.”  Thus, six years after PENS, the great promise of a casebook as 
the proper means of providing specificity and resolving the unavoidably (said Behnke) limited 
nature of the PENS report had shrunk to the form of a 30-page document, intentionally created to 
avoid any “problems,” which was snuck into a corner of the APA website with the fervent hope 
that it would be entirely ignored. 


6. Obstruction on amending Ethics Code Standard 1.02 


At the Council meeting in August 2005 following the PENS report, the Council passed a 
motion instructing the Ethics Committee to explore adding language to Ethical Standard 1.02 to 
ensure that that provision could only be used in a manner “consistent with basic principles of 
human rights.”  That provision (as revised in 2002) provided if there was a conflict between a 
psychologist’s ethical obligations and her obligations under the “law, regulations, or other 
governing legal authority” (which included military orders), she had to try to resolve the conflict, 
but if she could not, she could follow the “law, regulations, or other governing legal authority” 
without committing an ethical violation.  The Introduction to the APA Ethics Code (which was 
not binding) repeated this language of 1.02 and added the phrase, “consistent with basic 
principles of human rights.”  Council’s motion required the Ethics Committee to make a 
recommendation about whether to revise 1.02 by adding the language in the Introduction. 
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Behnke drafted a document for the Ethics Committee in September 2005, which the 
Committee adopted, rejecting the suggestion that 1.02 be amended in this way.  For the next four 
years, Behnke engaged in a wide variety of actions to intentionally delay and obstruct efforts to 
amend 1.02, despite increasingly clear calls to do so.  Standard 1.02 was clearly a provision that 
was of importance to national security psychologists.  Behnke coordinated his efforts at times 
with Banks and Dunivin by, for instance, having them help create “opposition” to the calls to 
revise 1.02. 


Ultimately, it was not until Council explicitly instructed the Ethics Committee to take 
action resolving the discrepancy between Standard 1.02 and the language in the Introduction of 
the Ethics Code, and set a February 2010 deadline, that anything changed.  As a result of 
Council’s insistence, Standard 1.02 was amended in February 2010 to include the requirement 
that the provision not be used “to justify or defend violating human rights.” 


7. Behind-the-scenes attempts to manipulate Council of Representatives 
actions in collusion with, and to remain aligned with DoD 


Finally, one of the most significant ways in which Behnke and APA secretly collaborated 
with DoD officials was in Behnke’s extensive efforts to manipulate Council of Representatives 
actions from 2006 to 2009, in an effort to undermine attempts to keep psychologists from being 
involved in national security interrogations and to minimize the damage to DoD psychologists 
who might have been threatened from more aggressive potential Council actions.  Especially in 
2006 and 2007, but also to some extent in 2008 and February 2009, Behnke became APA’s chief 
legislative strategist, taking a very active and sophisticated role in manipulating the resolution 
process and the proponents of these measures in order to achieve this goal. 


Behnke was the authorized APA leader in this effort, and he was obviously taking these 
steps on behalf of APA.  There were other APA officials involved with Behnke in these efforts, 
including at times Koocher, Anderson, Honaker, Farberman, Gilfoyle, and (in 2008-09) Ellen 
Garrison.  Their involvement is discussed in the detailed section of the report.  But no one was as 
thoroughly and consistently involved as Behnke was, and he was clearly (as one of the DoD 
officials said to him after he revealed some of his plans) “a superb strategist” — a compliment to 
which he responded with an email wink emoticon. 


The pattern we saw from the evidence was that Behnke would use a sophisticated mix of 
strategies to either delay the passage of resolutions that would create negative implications for 
DoD or manage them so that the negative implications would be minimized.  First, he would 
attempt to bring the proponents of aggressive resolutions into his fold by “working with them” 
on their resolutions, a gesture with the appearance of support that was almost always taken at 
face value and accepted by the proponents.  Once he began “working with them,” Behnke would 
act like a partner and teammate to encourage the view that he could help them achieve a good 
outcome.  Second, Behnke would then use his very substantial language skills to wordsmith the 
draft resolutions in order to excise the parts that were negative for DoD and to substitute 
alternative language that appeared to achieve some of the proponents’ original goals, but often 
achieved less than they thought because of nuanced drafting moves.  Third, Behnke would 
attempt to convince the proponents that they should bring in the division of APA that represented 
military psychologists on the theory that the proponents should not want to be “divisive” within 
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APA, and that it was best to form a “consensus.”  Fourth, Behnke would engage in active and 
sophisticated behind-the-scenes lobbying in both direct and indirect ways in order to ensure 
passage of the more moderate alternative he had crafted and to avoid a revolt in the direction of 
more aggressive measures.  This even extended to his micro-managing when invitations for 
lunch with the APA President were issued (to nip “organizing” in the bud) and where the invitees 
would sit for lunch during the Council meeting (to increase “visibility”). 


In essence, Behnke’s insight was that when faced with the potential for an aggressive 
Council action that he viewed as negative for DoD, the best strategy was not to oppose it directly 
but to create an alternative that could be seen as a middle ground with enough credibility to 
attract support from a substantial percentage of the people who would have otherwise supported 
the aggressive action.  And through the mechanisms set out above, he was confident he could 
manipulate the “middle ground” alternative to make it positive or tolerable for DoD. 


Behnke engaged in his usual highly confidential communications with Banks (as well as 
Dunivin and James, and sometimes Gelles) in order to jointly determine what strategy or position 
was best for DoD, to seek pre-clearance of specific language, and to work on drafts of key 
documents together. 


The Council did in fact pass resolutions in 2006 and (especially) 2007 that created 
additional restrictions on national security psychologists as a matter of “APA policy” (although 
these were not enforceable ethical standards), but they were much milder as a result of Behnke’s 
intense behind-the-scenes manipulation, done in close coordination with DoD officials such as 
Banks.  While these two resolutions were being drafted and prepared for Council’s 
consideration, Behnke engaged in a two-pronged approach: (1) engage with and defer to Banks 
in crafting language that would not create any problems for DoD, and (2) actively gather 
opposition against the membership-generated resolutions by direct communications with those 
he knew would be against the resolution and by ghost-writing opposition letters from prominent 
DoD individuals such as Michael Gelles and Larry James.   


In 2008, in a highly atypical action, a membership “petition resolution” received 
sufficient support to result in a vote of APA membership on the petition.  The petition provided 
that “psychologists may not work in settings where persons are held . . . in violation of either 
International Law (e.g., the UN Convention Against Torture and the Geneva conventions) or the 
US Constitution.” The petition passed.  After this, APA formed an “advisory committee” to 
make recommendations to the Council on how to implement the petition.  The advisory 
committee’s report, presented to Council during the February 2009 Council meeting, was 
considered a highly negative action by Banks. 


Banks sent a long email — largely drafted by Behnke — to a very large group of DoD 
and national security psychologists calling on them to oppose the advisory group’s report.  James 
was designated as the Council point person and he promptly met with Behnke to “develop a 
battle plan of attack” (in James’s words).  After the Council meeting, James reported back to the 
DoD group that victory had been achieved and the resolution would have no practical effect, 
because the word “unlawful” had been inserted in the title of the resolution, and DoD had just 
issued an official report (following a request from President Obama) that Guantanamo complied 
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with the Geneva Conventions.  Thus, DoD had no such “unlawful” facilities.  In his interview 
with us, James said with some pride that the “other side” simply hadn’t done its homework. 


C. Conclusions Regarding APA’s and Psychology’s Ties with the CIA, 2001 - 2004 


1. Overview 


From 2001 through 2004, there was a great deal of interaction on issues related to 
interrogations between key CIA psychologists and both APA staff and prominent psychologists, 
who were considered elder statesmen in psychology or were former or current APA Presidents.  
These interactions were occurring precisely during the time that the CIA was using “enhanced 
interrogation techniques”—including waterboarding—in vigorous fashion against certain 
detainees, and had given a key role in the development and implementation of the enhanced 
interrogation techniques to contract psychologists Jim Mitchell and Bruce Jessen.  These 
interactions clearly raise the question whether APA was providing direct and important support 
to the CIA’s interrogation program and the enhanced interrogation techniques. 


One of the CIA psychologists who brought Mitchell and Jessen into the CIA and with 
whom they worked closely was Kirk Hubbard.  Hubbard headed the Research and Analysis 
Branch of the CIA’s Operational Assessment Division, a unit primarily focused on psychological 
assessment of spies and potential spies, and he does not appear to have been directly involved in 
CIA interrogations.  During this time, Hubbard worked closely with two APA staffers—Geoff 
Mumford and Susan Brandon (who later moved to the White House Office of Science and 
Technology Policy)—and a CIA contractor who worked for the RAND Corporation, Scott 
Gerwehr, to put on confidential conferences at which academics in behavioral science could 
meet with national security psychologists from the CIA, DoD, and the FBI on subjects like 
“detecting deception.”  This was a vitally important concept to Mitchell and Jessen in 
implementing their apparent theory that harsh interrogation techniques can actually yield 
accurate information if the interrogators are able to determine when the interrogation subject is 
lying. 


Also during this time, Hubbard created a “Professional Standards Advisory Committee” 
(“PSAC”) consisting of three leading outside psychologists—former APA Presidents Ron Fox 
and Joe Matarazzo, and former APA Division 30 (Hypnosis) President and security-cleared CIA 
contractor Mel Gravitz.  Mitchell and Brandon also attended at least one of the PSAC meetings, 
at which the focus was psychological assessment issues.  Yet Matarazzo and Gravitz were also 
used by Hubbard and others at the CIA as consultants on a limited number of important issues to 
the interrogation program—for example, Matarazzo was asked to provide an opinion about 
whether sleep deprivation constituted torture.  And following a controversy within the CIA about 
whether Mitchell could continue to participate in interrogations, Gravitz was asked to provide a 
written analysis to define the ethical boundaries for psychologists participating in interrogations.  
In addition, Hubbard, Mitchell and other CIA psychologists met with former APA President 
Martin Seligman at his home to fully understand the psychological theory of “learned 
helplessness,” a theory that Mitchell and others at the CIA were clearly incorporating into the 
CIA interrogation program.  Seligman and Matarazzo also spoke at the SERE training academies 
where Mitchell and Jessen had been instructors, with Seligman doing so at Hubbard and 
Mitchell’s request. 
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It was also clear during this time that APA staff, principally Mumford, were keenly 
interested in establishing strong and lasting relationships with the CIA, and were intent on trying 
to please Hubbard and the CIA.  In one 2004 email from Mumford to Hubbard in response to 
Hubbard’s request that Mumford not disclose Mitchell and Jessen’s affiliation with the CIA, 
Mumford emphasized that “[we] don’t want to (and won’t) do anything to jeopardize our 
harmonious working relationship.” 


Despite these extensive interactions and APA’s clear desire to please the CIA, it appears 
that the actual actions that APA took during this period that may have assisted the CIA in its 
interrogation program were limited to putting on a small number of conferences with the CIA for 
academics and key national security psychologists (including Hubbard, Mitchell, and Jessen).  It 
may be that the discussions at these conferences were of great value to CIA psychologists like 
Mitchell and Jessen, who were alternating between (a) interrogating and waterboarding detainees 
in secret CIA sites abroad and (b) having meetings and conferences in the U.S. on topics that 
might assist them in attempting to extract information through torture and other abusive 
interrogation techniques.  But we did not find evidence that current APA officials like Mumford 
and Brandon were read into or were aware in any significant way of the CIA’s interrogation 
program, which was classified, or had any meaningful knowledge of what Mitchell, Jessen, or 
other CIA personnel involved in interrogations were doing. 


There were certainly important snippets of information in front of Mumford and Brandon 
that would have caused a reasonable person to suspect that Mitchell, Jessen, and other at the CIA 
might be engaging in abusive interrogation techniques, including detailed media reports about 
interrogation abuses at CIA “black sites”; the public disclosure of the Justice Department memos 
that narrowly defined “torture” and explicitly applied to CIA interrogations; particular interest by 
Mitchell at the “detecting deception” conference in the empirical evidence on the topic; and a 
2003 email from Hubbard to Mumford and Brandon that Mitchell and Jessen are “doing special 
things to special people in special places, and generally are not available.” 


But we did not find evidence that went beyond these points, and found Mumford’s and 
Brandon’s denials that they knew about the CIA’s interrogation program to be credible.  CIA 
contract psychiatrist Andy Morgan told us that he saw no indication that APA officials were read 
into or received any information about the interrogation program or the interrogation activities of 
Mitchell, Jessen, or others.  We consider Morgan a credible source of information based on his 
close working relationship with Hubbard and others at the CIA at the time, his knowledge of the 
CIA’s bureaucracy and how it generally communicated internally about the interrogation 
program, and his opposition to the “enhanced interrogation techniques” portions of the CIA’s 
interrogation program. 


On the other hand, as with APA officials who intentionally avoided seeking more 
information in the face of substantial indications of psychologist involvement in abuses at 
Guantanamo, as described above, Mumford and Brandon took no steps to inquire about the clear 
concerns these pieces of information would have raised if their focus had been a concern about 
the involvement of psychologists in abusive conduct toward detainees.  But this was not their 
focus.  Instead, their focus was on building good relationships with the CIA and other 
government agencies, and successfully acting as conduits between national security 
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psychologists at the CIA (and elsewhere) and the academic psychology community that had 
potentially helpful expertise and research. 


APA did not have the same close and longstanding relationship with the CIA as it did 
with DoD, and the potential financial advantages for psychology from a close relationship with 
the CIA would likely have appeared smaller than with DoD.  But for APA Science Directorate 
and its staff, having a partnership with the CIA was of great benefit.  The CIA paid tens of 
thousands of dollars for the expense of setting up conferences and reimbursing participants for 
their travel expenses, and these conferences allowed APA to showcase its relevance, visibility, 
and leadership on subjects of interest to psychology.  Building that relationship held the promise 
for more CIA-funded conferences and other joint projects in the future that might similarly 
highlight (or suggest) APA’s leadership and influence. 


Although some of the details of APA’s interactions with the CIA were kept secret (such 
as the identities of some of the people who attended the conferences), the APA Science 
Directorate disclosed its partnership with the CIA fairly openly in its publications to APA 
membership, and described the title and purpose of the conferences.  The APA staff created very 
detailed summaries of the conferences, including the list of participants and details about who 
said what, and circulated them broadly to all the academics and others who attended the 
conferences.  Thus, unlike what we saw with the APA–DoD interactions in the context of the 
PENS Task Force and subsequent actions, we did not see here anything close to the level of 
concealment, behind-the-scenes plotting, or close coordination about APA actions — other than 
as to the planning of the conferences.  The conferences were not open to the public, but a large 
variety of academics and government officials from outside the CIA (including the FBI) attended 
the conferences and received the summaries, so we did not conclude that there was any 
meaningful effort to keep the existence or much of the content of the conferences secret. 


As to the actions and knowledge of the former APA officials listed above (Fox, Gravitz, 
Matarazzo, and Seligman), some of them were clearly brought closer to the circle of knowledge 
through important interactions with Hubbard and Mitchell, as described further below.  But we 
did not find evidence that there was a significant link between APA and their interactions or 
communications with the CIA.  It is a fair question whether important interactions between these 
very prominent former APA officials also entailed, led to, or were connected to important 
interactions between APA and CIA.  Except for very limited instances, we did not see any 
evidence of this in our examination of APA emails and other documents, and in our interviews, 
despite having found a very substantial amount of email and documentary evidence establishing 
important interactions between APA and government officials in other contexts, as set out above 
and below.  On the one hand, this makes sense, since prominent psychologists who are former 
APA Presidents and Board members would not necessarily think that their interactions with the 
CIA about these issues would call for them to contact the APA, unless the CIA had specifically 
requested something from APA.  On the other hand, we keenly recognize that in investigating 
activities involving the CIA, an agency that trains people to keep things secret for  a living, we 
are especially limited in our ability to determine definitively what occurred, and therefore we are 
aware that our conclusions can only be based on the evidence available to us.  This is especially 
true when the interactions are between CIA officials and individuals who were not APA officials 
or employees at the time, since their emails would not necessarily have been within APA’s 
system. 
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Finally, as we got deeper into our investigation and had reviewed more evidence and had 
a greater understanding of what we were seeing, we observed that in 2004 and 2005, during the 
year leading up to the PENS Task Force, the APA’s interactions with CIA officials on this issue 
slowed dramatically, and its interactions with DoD officials increased dramatically.  As a result, 
the collaboration between APA officials and government officials regarding the PENS process 
and related follow up events was dominated by APA–DoD interactions, with no evidence of 
significant CIA interactions regarding PENS. 


Clearly, there were important APA–CIA interactions on the topic of ethics and 
interrogations in 2004, including a key set of emails between Hubbard, Mumford, and Behnke in 
which Hubbard indicated that Andy Morgan and Hubbard (although likely just Morgan) had 
concerns about activities of national security psychologists that appeared inconsistent with the 
requirements of the APA Ethics Code.  Those emails launched internal APA discussions that led 
to a confidential July 2004 roundtable meeting at APA on the topic for about 15 national security 
psychologists from the CIA, DoD and the FBI (including Hubbard, Shumate, Fein, and Gelles), 
and some academics and APA staffers (including Behnke)—which in turn was the precursor of 
the PENS Task Force. 


However, after this July 2004 meeting, we saw no evidence of follow up discussions with 
Hubbard or the CIA on the topic, and no apparent CIA interest in the PENS Task Force, in the 
evidence we reviewed.  Likely explanations for this are that (i) Hubbard, APA staff’s main point 
of contact at the CIA, retired from the CIA in April 2005 (two months before PENS), leaving 
APA staff with no significant contact at the CIA, and (ii) the CIA’s enhanced interrogation 
program was apparently in its waning days by late 2004 and early 2005, according to the 2014 
Senate Intelligence Committee report.23 


One potential exception to this is the participation of “observer” Mel Gravitz at the PENS 
Task Force meetings.  Gravitz, who is approximately 90 and refused several requests for an 
interview, had worked as a contractor for years for the CIA.  A leading expert on hypnosis and 
considered by some the founder of operational psychology, it is conceivable that Gravitz was at 
the task force in order to advance some interest of the CIA in the result of PENS, and was 
communicating with CIA officials in advance of and during PENS.  However, we have seen no 
evidence of this, and it seems unlikely to us in light of what appears to be the very limited role 
Gravitz played at PENS and the absence of other visible APA–CIA communications — which 
we would expect to have been apparent to us based on our visibility into the substantial 
communications between Hubbard and APA.  On the other hand, as set out in the detailed PENS 
section below, Gravitz contributed a small suggested paragraph to the draft PENS report 
regarding the recommendation that research be encouraged, and he had a prior relationship with 
Behnke.  


                                                 
23 Senate Select Committee on Intelligence, Committee Study of the Central Intelligence Agency’s 
Detention and Interrogation Program, 113th Congress, 143 (2014) (“In the fall of 2004, CIA officers 
began considering ‘end games,’ or the final disposition of detainees in CIA custody. . . . By the end of 
2004, . . . [m]ost of the detainees remaining in [CIA] custody were no longer undergoing active 
interrogations; rather, they were infrequently questioned and awaiting a final disposition.”). 
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We know that some of the most significant critics of APA—who have had access to the 
emails of the RAND employee and CIA contractor (Scott Gerwehr, now deceased), which 
revealed frequent emails with Hubbard, Mumford, and Brandon—have posited that there must 
have been significant CIA influence regarding the outcome of the PENS Task Force in light of 
the substantial APA–CIA interactions shown in these emails and the highly suspect content of 
the PENS report.  Without the same access we had to APA emails and documents showing 
extensive APA–DoD collaboration in and after the time of the PENS Task Force, this is an 
understandable inference, once one reaches the conclusion that the PENS Task Force could only 
be explained by some sort of governmental influence.  But with the benefit of the additional 
information discovered in our investigation, one can understand more clearly how very 
substantial APA–CIA interaction in the 2001 to 2004 time period did not lead to substantial CIA 
interactions with APA in relation to the PENS Task Force. 


2. Initial contacts and 2002 Conference 


It appears that the relationship between APA staff and Hubbard began as a result of the 
proactive effort by the Science Directorate shortly after 9/11 to reach out and offer assistance 
from psychological science to government agencies involved in counter-terrorism—principally 
the FBI and the CIA, and eventually the Department of Homeland Security as well.  Mumford, 
the head of government relations for the Science Directorate, asked Brandon, a relatively new 
Science Fellow at APA (a one- to two-year position) who had been a psychology researcher at 
Yale, to work on making the connections and setting up meetings.  Kelly, a subordinate to 
Mumford who was generally in charge of government relations with DoD for the Science 
Directorate, was also involved.   


This outreach led to discussions with Steve Band, Chief of the FBI Behavioral Science 
Unit at the FBI Academy in Quantico, Virginia, about organizing a counter-terrorism conference 
at which law enforcement and intelligence personnel would come together with academics and 
researchers to brainstorm and compare ideas.  The result was a February 2002 conference at the 
FBI Academy, titled “Countering Terrorism: Integration of Theory and Practice,” that was 
attended by about 70 people, including Hubbard, Mitchell, and other CIA personnel, FBI 
personnel, other federal officials, state and local law enforcement personnel, a wide variety of 
academics, and APA staffers including Mumford, Kelly, Brandon, and Behnke.  Brandon and 
Mumford produced a 50-page summary that listed the participants and the different “scenarios” 
that were discussed by smaller groups.  A small amount of the document discussed interrogation 
and interview techniques, but there is no reference to physical, aggressive, or disorientation 
techniques that might be used to get a non-compliant person to talk. 


3. Martin Seligman 


Interviews and emails indicate that the model for the 2002 conference was a December 
2001 meeting at the home of Martin Seligman, prominent psychologist and former APA 
President, commonly associated with the “learned helplessness” theory among other theories.  
The 13-page summary of the meeting, entitled “How To Win the Peace,” lists the 18 participants, 
including Hubbard, Mitchell, Band, and several prominent academics.  The document lists six 
policy recommendations with a summary of the rationale for each, including “Isolate Jihad Islam 
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from Moderate Islam worldwide,” and “Subvert the social structure of terrorist organizations.”  
Interrogations were not referenced. 


Combining the statements made to us by Seligman, Hubbard, and Mitchell, it appears that 
Hubbard met with Seligman at his house on two occasions—once along with Mitchell and 
Jessen, and once along with two other CIA psychologists or attorneys.  At these meetings, 
learned helplessness was discussed (in substantial detail during at least one of the meetings), and 
Seligman was invited to speak to a SERE conference in San Diego about learned helplessness.  
Our evidence shows that Mitchell was very interested in the application of the learned 
helplessness theory to interrogations of uncooperative detainees.  Hubbard and Mitchell say that 
they never discussed interrogations with Seligman and did not provide him information about the 
interrogation program.  Seligman agrees and says he thought their interest in learned helplessness 
related to its insights for captured US personnel who are trained through the SERE program to 
resist providing information in interrogations.  We think it would have been difficult not to 
suspect that one reason for the CIA’s interest in learned helplessness was to consider how it 
could be used in the interrogation of others.  But this probably depends on whether it would have 
seemed likely in 2002 that the CIA would use SERE techniques to conduct interrogations.  A 
December 2002 article in the Washington Post quoting unnamed CIA officials as describing 
highly abusive interrogation techniques at CIA black sites would have created this suspicion, but 
we do not have enough information to know what Seligman knew or thought at the time.   And 
because we do not see any evidence that this was connected with actions or decisions by or 
communications with APA officials, we did not spend further time investigating the matter. 


4. Joseph Matarazzo 


Hubbard says when he returned to CIA headquarters in 2000 from a covert assignment in 
London to lead a new behavioral science research unit, he believed the CIA needed to be less 
insular and he therefore formed the PSAC with Matarazzo, Gravitz, and Fox to enhance the 
access of Hubbard’s unit to experts in the area of psychological assessment and related issues.  
Contemporaneous emails from Brandon confirm that this was his approach.  Matarazzo, Gravitz, 
and Fox were apparently paid a small amount.  Hubbard, Matarazzo, and Fox told us the 
meetings focused almost exclusively on understanding and applying psychological assessment 
models in various contexts, but that none of the contexts related to interrogations. 


However, we gathered some pieces of evidence (including from Matarazzo himself, age 
89, who was very responsive and proactively cooperative in our investigation) that Matarazzo 
was making some efforts to assist the CIA on interrogation topics, which may have been separate 
from the activities of the PSAC.  First, Matarazzo recalled Hubbard asking him to provide an 
opinion about whether sleep deprivation constituted torture.  After querying some psychologists 
with relevant expertise, Matarazzo told Hubbard that he did not believe sleep deprivation was 
necessarily torture.  Matarazzo recalled responding to a written inquiry from Hubbard on the 
topic, but he did not have access to the document.  Hubbard said he could not recall this.  
Second, the head of the APA Science Directorate at the time, Kurt Salzinger, recalls Matarazzo 
approaching him shortly after 9/11 to ask if Salzinger knew psychologists who worked in the 
area of interrogation, or “getting information from people.”  Salzinger said he made one inquiry 
that went nowhere and then he dropped it.  Finally, PENS Task Force member Michael Wessells 
recalled Matarazzo approaching him at a 2002 psychology conference in Singapore and saying 
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something to the effect of, “In this environment, things are different, and the CIA is going to 
need some help.  Things may get harsh.  We may need to take the gloves off.”  Wessells said he 
was not sure what Matarazzo wanted, and could not tell if Matarazzo was asking him to help the 
CIA or was simply trying to persuade Wessells that harsher treatment of detainees was justified.  
Wessells said he told Matarazzo he disagreed and nothing further occurred. 


In addition, corporate records show that Matarazzo was a 1% owner of Mitchell and 
Jessen’s company (Mitchell Jessen & Associates), which apparently received a very large 
contract from the CIA, as reported in the Senate Intelligence Committee’s 2014 report and 
various media reports.  Matarazzo insists that he was not an owner of this company but was 
instead an owner of “Knowledge Works,” which was a continuing education company run by 
Mitchell and Jessen, he says.  The documents we have show that, at the time, “Knowledge 
Works” was not a separate company but was a division of Mitchell Jessen & Associates that 
received continuing-education accreditation from APA and conducted a relatively small number 
of continuing-education classes for military personnel.  Mitchell and Matarazzo gave us 
statements describing Matarazzo’s role in the company as highly limited and solely related to the 
continuing education portion of the company.  We did not find any connection between this topic 
and APA actions or decisions about its ethics policies or government interrogation policies or 
activities, and therefore did not consider this a central part of our investigation.  We therefore did 
not take further steps to determine what Matarazzo’s role was in Mitchell Jessen & Associates. 


5. Melvin Gravitz and his opinion for James Mitchell on ethics and 
interrogations 


We learned that in about late 2002, the head of the CIA’s Office of Medical Services, 
psychologist Terrence DeMay, complained about Mitchell’s involvement in the interrogations 
then being conducted.  This led to a substantial dispute within the CIA, which led the head of the 
CIA’s Counterterrorism Center, who oversaw Mitchell and Jessen’s involvement in 
interrogations, to determine that an opinion should be sought regarding the ethics of a 
psychologist participating in the CIA’s interrogations.  It was decided within the CIA to ask Mel 
Gravitz to provide the opinion. 


Gravitz’s written opinion—a very interesting document—was provided to us.  Entitled 
“Ethical Considerations in the Utilization of Psychologists in the Interrogation Process,” the 
version that we have was emailed from Gravitz to Mitchell on February 13, 2003, during a very 
active period of the CIA’s enhanced interrogation program.  The document says that “[r]ecently, 
some questions have been raised regarding the ethical implications of psychologists applying 
their skills by assisting in the interrogation process of certain persons who have been detained in 
the currently ongoing world-wide war against terrorism.”  It recites that it will analyze the APA 
Ethics Code principles as they apply to “Agency staff psychologists and contractors, all of whom 
are required by regulation to be licensed.”  At the time, Mitchell was an APA member, as 
described in greater detail in the “Ethics Adjudications” section below.  The document states that 
the services rendered by psychologists in interrogation, could include consulting to, observing, or 
participating in interrogations.  The document says that one of the Ethics Code’s stated goals is 
“the protection of the individuals and groups with whom psychologists work, the latter including 
the national interest.”  No cite is given for this statement. 
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The document then quoted, and at times discussed, various Ethical Standards in the 
Ethics Code, including Standard 1.02 (conflict between ethics and law or orders). The document 
cited the provision relating to “providing services in emergencies” (Standard 2.02, which relates 
to providing mental health services in emergencies, even if it is not within the psychologist’s 
area of competence) for the proposition that “there are also implications for a national security 
emergency where lives may be at stake.”  The document cited the provision that psychologists 
base their work on “established scientific and professional knowledge” (Standard 2.04), and 
added that “when there is a minimal knowledge base existing in science or practice, such 
services may be informed by the psychologist’s prior and ongoing experience.”  This appears to 
be a reference to the relative paucity of research on the effectiveness of the “enhanced” 
interrogation techniques, and a suggestion that Mitchell’s experience with SERE training or 
other detainee interrogations could be relied upon. The document closed with a reminder that 
“the psychologist has an obligation to [a] group of individuals, such as the Nation,” and that the 
Ethics Code “must be flexible applied to the circumstances at hand.” 


We were told that as a result of Gravitz’s opinion, the chief of the CIA Counterterrorism 
Center was satisfied that Mitchell could continue participating in and supporting interrogations. 


We found no evidence that Gravitz’s opinion was prepared in consultation with or with 
the knowledge of anyone at APA.  Given our knowledge of Behnke’s writing style and approach, 
we do not believe he had any involvement in this document, as its style and mode of analysis are 
very different than his. 


Hubbard and Mitchell said generally that they never sought and were never aware of 
Behnke or anyone from APA providing information or any communications about ethics issues, 
interrogations or otherwise.   


Mitchell described for us in general terms why he thought his involvement in 
interrogations (including his personal involvement in waterboarding, based on his own 
statements) was ethical under the APA Ethics Code.  He said that it was appropriate under the 
Ethics Code to weigh the potential harm to the individual being interrogated (in order to gather 
information to prevent a terrorist attack) against the potential harm to other individuals (the 
public) that would be caused from a terrorist attack.  He said that based on the “chatter” he was 
seeing, the balance of harms justified the interrogation techniques he and others used—which, he 
emphasized, were legal at the time. 


Gravitz’s opinion is notable for its emphasis on the consideration to be given to national 
security interests and protecting the country, well beyond anything in the actual Ethics Code.  
The document also emphasizes the supposed “flexibility” of the Code.  Clearly, the Gravitz 
document would have been seen as creating a wide open, unrestricted ethical path to engage in 
virtually any acts a psychologist believed were appropriate to “protect . . . the national interest.”  
It provides an excellent example of the importance of deciding whether loose or tight ethical 
constraints are right for a particular context.  An analysis of APA ethics guidance was not an 
irrelevancy—even for Mitchell and the CIA.  While there is no guarantee that a different ethics 
opinion—one with a more constraining analysis—would have stopped Mitchell or other 
psychologists from participating in abusive interrogations, the outcome of the analysis had the 
potential to affect decisions about how the government would proceed. 
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Mitchell, who resigned from his APA membership in June 2006, about nine months after 
a disciplinary complaint was brought against him and not pursued by the APA Ethics Office (as 
detailed below), said he could not recall why he resigned, but believed it was because he thought 
APA was becoming “overly political” and was taking stances that were not consistent with his 
beliefs. 


6. Philip Zimbardo 


Some of APA’s critics suggested that, based on information Zimbardo provided, 
Seligman and Matarazzo may have tried to help Hubbard recruit Philip Zimbardo, APA 
President in 2002, to assist the CIA, including with its interrogation efforts.  Zimbardo and Kirk 
Kennedy told us that Hubbard and Kennedy met with Zimbardo (although this may have been 
two meetings instead of one), and Zimbardo remembers meeting with Hubbard.  Zimbardo says 
that Hubbard asked him to gave a talk on interrogations, based on his work on law enforcement 
interrogations.  Zimbardo said he did give a talk to a small group at the CIA (apparently 
Hubbard’s unit), but that he declined any further involvement with Hubbard or the CIA, 
including a suggestion from Hubbard (vaguely remembered by Zimbardo) that Zimbardo could 
receive a research grant.  (Hubbard said he did not recall making this suggestion.)  We found no 
evidence that these interactions between Zimbardo and Hubbard involved other APA officials or 
staff, or that they led to any actions by or communications with APA. This does not mean that 
there was no further connection between Zimbardo and the CIA, but we have no reason to 
believe this was the case. 


Some have told us that Hubbard may have been attempting to influence Zimbardo while 
he was President to ensure that Ethics Code provisions governing informed consent in research 
(which were changed in 2002 as part of the APA’s Ethics Code revision process) were changed.  
We saw no evidence to support this, and the meaningful changes to the relevant provision were 
proposed and agreed to by the Ethics Code Task Force prior to 9/11.  As APA President, perhaps 
Zimbardo would have been in position to roll back the changes to this provision drafted by the 
Ethics Code Task Force before the Council of Representatives finally approved it in 2002, and in 
that sense, perhaps one might have had a motive to lobby him to ensure the change was not 
reversed before the Code was finalized.  But we saw no evidence to support this.  And getting 
involved in trying to reverse any of the changes agreed to by the Ethics Code Task Force after a 
five-year process (discussed below), even as APA President, seems like an unlikely endeavor to 
undertake.   


The evidence of Zimbardo’s involvement on national security issues when he was 
President in 2002 is that he met on Capitol Hill with Senator Daniel Inouye, chairman of the 
Senate Defense Appropriations Subcommittee, to generally express support (as APA typically 
did) for the funding of DoD behavioral science research.  Zimbardo recommended to APA staff 
that they set up a meeting for him with National Security Advisor Condoleezza Rice, whom 
Zimbardo knew when Rice was Provost of Stanford University.  A meeting was set up with 
Rice’s staff that Zimbardo, Heather Kelly and Susan Brandon attended, but Rice did not.  Kelly 
and Brandon recalled that the meeting was a relatively high-level discussion with Zimbardo 
doing most of the talking and the National Security Council staff saying little of interest.  
Contemporaneous emails reveal nothing else of interest. 
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7. Robert Sternberg 


The 2003 APA President, Robert Sternberg, made a presentation to Hubbard’s group at 
the CIA in December 2002, accompanied by Brandon and Mumford.  The presentation related to 
the development of psychological assessment tools based on the theory of “successful 
intelligence.”  The Science Directorate publicized the visit in its newsletter under the headline, 
“APA President Sternberg Visits the CIA,” and posted his power point presentation on the APA 
website. 


Sternberg was uncooperative with the investigation; he begrudgingly and briefly spoke to 
Sidley and denied ever giving a presentation to the CIA or visiting the CIA.  


8. 2003 and 2004 conferences 


Following the February 2002 conference at the FBI, Mumford and Brandon discussed 
planning new conferences on topics that they thought would be of interest to Hubbard and the 
CIA, based on their communications with Hubbard, especially the subject of deception.  As part 
of this effort, Brandon sent emails in May 2002 to a wide variety of researchers and academics, 
most of whom she did not know, soliciting ideas for research regarding this issue.  One of the 
researchers who responded was RAND employee and CIA contractor Scott Gerwehr.  Gerwehr 
was an expert on the topic of detecting deception.  Brandon, Mumford, and Gerwehr began 
emailing about the topic and the possibility of creating a conference on the subject, and they 
brought Hubbard into the email discussions.  This developed into a close and friendly working 
relationship between the four of them as they planned CIA- and RAND-sponsored conferences 
in 2003 and 2004.  By this point, Brandon had left the APA and had taken a position at the 
National Institutes of Health.  By the time of the 2004 conference, she had taken a position in the 
Science Division of the Office of Science and Technology Policy within the Executive Office of 
the President. 


The 2003 conference, called “The Science of Deception: Integration of Practice and 
Theory,” took place on July 17 and 18 at RAND’s headquarters in Arlington, Virginia.  About 40 
people attended, including Hubbard, Mitchell, Jessen, and about ten others from the CIA (some 
of whom gave only their first names), Steve Band and two others from the FBI, Scott Shumate 
(having moved by then from CIA to DoD), a SERE psychologist who worked with Morgan 
Banks (Gary Hazlett), Andy Morgan, Brandon, Mumford, Gerwehr, and numerous academics 
and researchers.  As with the 2002 conference, a detailed written summary was created 
describing the “scenarios” discussed, “research challenges,” and the participants.  One of the 
scenarios related to “law enforcement interrogation.”  After discussing three main research 
challenges, the written summary listed five additional research challenges, including “what 
pharmacological agents are known to affect apparent truth-telling behavior,” and “what are 
sensory overloads on the maintenance of deceptive behaviors.”  Other than these notes, there 
were no strong indications that interrogation topics were discussed that are relevant to our 
inquiry.  None of the conference participants we spoke to believed that there was any 
information provided about what techniques the CIA was using or considering using in 
interrogations or about its actual interrogation program, and we saw nothing from the 
contemporaneous emails that contradicted this. As with the 2002 conference, details about the 
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2003 conference, including its sponsorship by the CIA, were published in APA’s Science 
Directorate newsletter.  


A 2004 two-day conference on “intuition in policing” was organized and held in similar 
fashion.  Brandon, Mumford, Gerwehr, and Hubbard organized an extra day of the conference on 
the “detecting deception” topic.  We found nothing more relevant regarding this conference than 
the 2003 one. 


9. Role of Susan Brandon 


Some of APA’s critics have suggested that Brandon, because of her position at the Office 
of Science and Technology Policy (“OSTP”), may have played an important role in pushing 
APA to support the Bush Administration and aggressive interrogation techniques.  We think this 
likely overstates Brandon’s position in the Administration, and her influence within APA.  


OSTP is one of about 20 offices within the Executive Office of the President, which also 
includes, for instance, the National Security Advisor, the Council of Economic Advisers, the 
Office of Management and Budget, the Office of National Drug Control Policy, and the Office of 
the U.S. Trade Representative.  The head of OSTP is its Director who has a Director’s Staff.  
There are currently five divisions within OSTP, including National Security and International 
Affairs, Technology and Innovation, Environment and Energy, and Science.  Each division is 
headed by an Associate Director.  Underneath each Associate Director are various Assistant 
Directors and staff. 


Brandon was an Assistant Director within the Science Division.  Her title was Assistant 
Director for Social, Behavioral and Education Sciences. She was therefore several levels below 
the Director of OSTP.  She said she had little contact with the Director, and we have not seen 
email evidence that contradicts this.  Emails from the time show that she occasionally expressed 
her disappointment to Mumford that she was often thought of as an “education research” person 
within OSTP, even though this was not her area of expertise. 


It is not clear that the Science Division of OSTP (or OSTP as a whole) had any 
significant influence at the time on the issue of detainee interrogations or related national 
security issues.  We have not seen evidence or public reporting that suggests that OSTP was a 
significant player within the Bush Administration, and officials within CIA and DoD who we 
asked about OSTP and Brandon thought there was no influence whatsoever. 


Because OSTP is part of the Executive Office of the President, Mumford jokingly 
referred to her as “White House Susan” and “Oval Office Susan.”  But we saw no evidence 
supporting the contention that she was a significant player within the Administration on these 
issues. 


As set out above, Brandon was an observer at the PENS Task Force and played a role in 
drafting some portions of the recommendations regarding research.  In that respect, she had some 
influence on the PENS Task Force report.  But otherwise, and except as set out above regarding 
the conferences that APA organized with the CIA, the FBI, and RAND, we are not convinced 
that she played an important role in APA decisionmaking or actions. 
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D. Conclusions Regarding Changes to Ethics Code Task Force in 2002, Including 
“Nuremberg Defense” 


The evidence establishes that revisions to the 2002 Ethics Code (“Code”) were a response 
to the perception that the Code was being used as a weapon against psychologists to create 
liability in criminal, civil, and administrative proceedings.  We did not see evidence that the 
revisions were a response to, motivated by, or in any way linked to the attacks of September 11th 
or the subsequent war on terror.  Nor did we see evidence that they were the product of collusion 
with the government to support torture.  Rather, psychologists felt that the length, breadth, and 
broad application of the five aspirational general principles and over 100 enforceable ethical 
standards in the Code provided a basis for state licensing boards, patients, and third-parties to 
pursue unwarranted and unjust legal action against psychologists.  The 14-member Ethics Code 
Task Force (“ECTF”), comprised of members from a variety of practice areas, sought to revise 
the Code to address this issue and create protections for psychologists within the Code to insulate 
them from liability. 


Over a six-year period, the ECTF, chaired by Celia Fisher, revised the Code to effect the 
desired changes and address the concerns of psychologists.  The revised code (“2002 Code”) 
became effective June 1, 2003.  The most significant changes relevant to our review were the 
revisions to Standard 1.02 which addressed “Conflicts Between Ethics and Law.”  In the 2002 
Code, Standard 1.02 was revised to make clear that it applied to conflicts between ethical 
obligations and the “law, regulations, or other governing legal authority” where the standard had 
previously only included the term “law.”  APA understood “regulations or other governing legal 
authority” to include military orders from a superior.  In the event of a conflict, psychologists 
were required to make known their commitment to the Ethics Code and take steps to resolve the 
conflict.  If the conflict was unresolveable, psychologists were permitted to adhere to the 
requirements of the law, regulations, or other governing legal authority — a concept that was not 
included in the prior version of Standard 1.02.  Standard 1.02, in the 2002 Code, was the first 
time that the Code explicitly permitted psychologists to follow the law instead of their ethical 
obligations when faced with a conflict between the two.  


APA critics have alleged that the revisions to Standard 1.02 were the product of collusion 
with the government and had the effect of providing psychologists with a defense to torture.  
Specifically, they allege that the revised language in Standard 1.02 was developed with the 
government to permit psychologists’ participation in interrogations and that it created a loophole 
that allowed psychologists to ignore their ethical obligations when these obligations conflicted 
with law, regulations, or other governing legal authority.  In this way, critics allege that the 
standard provided cover for psychologists to participate in or consult on interrogations that 
employed enhanced techniques or methods that otherwise constituted torture.  These 
psychologists, the critics have alleged, could, and in fact did, avail themselves of the protections 
of Standard 1.02 and the Nuremberg Defense24 to excuse their unethical behavior on the grounds 
that they were “only following orders.”  


                                                 
24 The Nuremberg Defense commonly refers to one of the arguments employed by defendants charged 
with war crimes and crimes against humanity at the Nuremberg trials after World War II.  See The New 
York Times, “Germans Disclaim Guilt Under Law,” July 5, 1946 (the defense argued that “everything that 
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Given what we now know about the role some psychologists played in designing the 
enhanced interrogation program, the government’s narrow definition of “torture” during the early 
years of the war on terror, and the way in which the military used psychologists as members of 
the behavioral science consultation teams at Guantanamo, the critics’ argument is 
understandable.  But the evidence does not fully support that argument.  While the revisions to 
Standard 1.02 may have provided protection for some psychologists who were involved in 
abusive interrogations, the evidence shows that this was an unintended consequence of the 
ECTF’s desire to insulate psychologists from liability in other areas — unrelated to 
interrogations and the way in which the government used psychologists during the war on terror.  
And the way in which psychologists may have used Standard 1.02 post hoc as cover for 
unethical behavior was not the focus of our inquiry.  Instead we focused on the motivation, 
purpose, and process by which the Code was revised during the ECTF process. 


The evidence shows that the primary motivation for the revision to Standard 1.02 was to 
protect psychologists who faced difficult choices when their ethical obligations of confidentiality 
conflicted with legal directives in the form of subpoenas or court orders that required disclosure 
of confidential patient information.  ECTF members articulated two specific concerns, one raised 
by clinicians and forensic psychologists, and one raised by military and correctional 
psychologists, regarding ethical conflicts that drove the revisions to Standard 1.02.  First, 
clinicians and forensic psychologists wanted to make clear that they could follow the law when 
they received subpoenas for treatment records (often in child custody cases) and faced the choice 
of complying with the subpoena and breaching confidentiality or ignoring the subpoena and 
being held in contempt.  Second, military and correctional psychologists wanted to make clear 
that they could comply with military or other lawful orders when they received orders that 
required them to disclose confidential patient treatment records instead of being forced to choose 
between complying with the orders and disregarding them and facing a court martial or adverse 
employment consequences.  Both groups of psychologists wanted the Ethics Code to make clear 
that when faced with a conflict, they could follow the law or an equivalent order or directive.  
The  revisions to Standard 1.02 that effected this change were proposed in October 2000, nearly 
one year prior to the attacks of September 11th — and thus could not have been a response to or 
motivated by the war on terror — or the result of collusion with the government in the wake of 
September 11th. 


Creating an avenue for psychologists to follow the law and subordinate their ethical 
obligations, particularly when the law included military orders, could have, and perhaps should 
have, been a red flag to ECTF members and prompted them to consider the Nuremberg Defense.  
And while we have no evidence that the ECTF considered this issue in connection with 1.02, he 
ECTF did explicitly discuss the Nuremberg defense in the context of the closely-related Standard 
8.03 (now 1.03), which addressed “Conflicts Between Ethics and Organizational Demands.”  
The primary concern with regard to Standard 8.03 was whether it was fair to permit 
psychologists working for an organization or corporation to engage in certain conduct without 


                                                                                                                                                             
 


Adolf Hitler had done in Germany was legal, and therefore those who followed his orders could not be 
accused of criminal acts.”) 
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ethical ramifications, while sanctioning independently practicing psychologists who engaged in 
the same conduct but not pursuant to their employer’s directive. 


Before the revisions to Standard 1.02, Standard 8.03 was the ethical standard to which 
military and correctional psychologists would have looked for guidance.  The revisions to 1.02 
provided another source of guidance — arguably guidance that was clearer with regard to 
conflicts.  Given that the Nuremberg Defense was discussed in the context of Standard 8.03, one 
would have expected someone to have raised it during discussion of Standard 1.02.  Yet it 
appears that no one did.  


We have no evidence that the failure to discuss the Nuremberg Defense in the context of 
revisions to Standard 1.02 was in any way connected to the work of psychologists in national 
security settings or interrogations.  The only documentary evidence that we found related to the 
issue of interrogations in connection with the Code revision was an inquiry from a military 
psychologist who was also a Council representative, in February 2002, asking whether 
consultation with police interrogators who were trying to “break down” a suspect, or consultation 
with national intelligence organizations, was covered in the general principles of the code and 
whether principles on consultation could clarify what activities were covered by the Code.   The 
ECTF Chair responded that providing specific guidance on pathways psychologists could use to 
address the dilemma was “beyond the scope of the code.”   


Thus, while at least one psychologist contemplated application of the code to 
psychologists consulting on interrogations, albeit police interrogations, we did not see evidence 
that this issue was considered by the ECTF, other than the Chair.  That the Nuremberg defense 
and interrogations were not specifically discussed in the context of revisions to Standard 1.02 
may suggest that the ECTF missed certain red flags, did not consider or contemplate all issues 
facing military and correctional psychologists, and deemed certain issues beyond the scope of the 
code.  And this helped create a loophole in the Ethics Code that could be used later by 
psychologists seeking to escape ethical sanctions for following orders to take actions that would 
have otherwise violated the Code.  But we did not find evidence that these revisions were the 
product of collusion with the government.  Instead, the evidence shows that the revisions were 
born out of a desire to protect psychologists and a willingness to subordinate ethical obligations 
to do so. 


APA critics have also alleged that changes to Standard 8.05 — which pertains to 
dispensing with informed consent for research — were the product of collusion with the 
government to facilitate psychologists’ participation in abusive interrogations that constituted 
torture.  As revised in 2002, Standard 8.05 allowed psychologists to proceed with research 
without informed consent from the subject where “permitted by law or federal or institutional 
regulations.”  Critics alleged this change allowed psychologists to conduct research on detainees 
without their providing, or being able to provide, informed consent.  As with the changes to 1.02, 
we did not find any evidence that the changes to 8.05 were the result of collusion with the 
government.  Indeed, the change to the language that allowed dispensing with informed consent 
if the law permitted it was added to the draft Code prior to September 11, 2001, and therefore 
could not have been the result of collusion with the government in the subsequent War on Terror. 
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E. Conclusions Regarding Improper Application of APA Ethics Disciplinary 
System to Protect CIA and DoD Psychologists  


APA’s Ethics Office works jointly with the Ethics Committee in adjudicating ethics 
complaints against APA members.25  The “fundamental objectives” of the Ethics Committee, 
among others, are to “maintain ethical conduct by psychologists at the highest professional level” 
and “to endeavor to protect the public against harmful conduct by psychologists.”26  Both the 
Ethics Office and the Ethics Committee fell short of meeting these objectives when adjudicating 
ethics complaints alleging improper involvement by national security psychologists in 
interrogations.   


APA critics have alleged that the Ethics Office has been unwilling to investigate or act on 
complaints regarding psychologists who participated in, or were otherwise involved in 
interrogations.  The evidence supports this allegation and shows three primary factors led to the 
Ethics Office’s failure to properly address these complaints: (1) when conducting investigations 
the Ethics Office’s longstanding practice is not to pursue the full investigative steps permitted by 
the Ethics Committee Rules and Procedures (“the Rules”); (2) the Ethics Office stretched the 
interpretation of its procedural rules so as to be as favorable as possible to the accused 
psychologist; and (3) at times the Ethics Director, Stephen Behnke, actively resisted taking any 
action against psychologists who participated in interrogations.    


The Ethics Committee has an established set of Rules and Procedures (the “Rules”) that 
apply to the adjudication of ethics complaints.  When adjudicating complaints, the Ethics 
Committee and the Ethics Office are guided by these Rules, the Ethics Committee’s confidential 
and non-confidential policies, as well as the longstanding practices of the Ethics Office, some of 
which are not specifically outlined in the Rules.+  Based on the Ethics Office’s practice, the 
adjudication process is typically a highly limited, “paper-only” review, which means that the 
“investigation” consists merely of examining documents that are sent to the Ethics Office by the 
parties to an ethics complaint.  Investigators take no affirmative steps to seek documents from 
other witnesses, and conduct no interviews, even though the Rules explicitly permit them to do 
both, and suggest to outside observers that the Ethics Office will take such normal investigative 
actions.27  When faced with the choice of taking more investigative steps, as permitted by the 
Rules, and taking fewer steps, the Ethics Office almost always chooses the latter.  Indeed, the 
“investigations” conducted by the Ethics Office do not comport with any ordinary understanding 
of the term “investigation” and would be more accurately described as a document review or 
case file assessment.   


The limited steps taken by the Ethics Office to investigate ethics complaints facilitates 
interpreting the Rules in a way that is most favorable to the accused psychologist, which  at 
                                                 
25 APA Ethics Office, American Psychological Association, available at http://apa.org/ethics/index.aspx. 
26 APA Ethics Committee Rules and Procedures, Part I.1, American Psychological Association, available 
at http://apa.org/ethics/code/committee.aspx#overview. 
27 See Rules Part V, Subsections 5.3.3, 6.2 (in deciding whether to open a full “case investigation,” and in 
conducting a case investigation, “[a]dditional information may be requested from the complainant, 
respondent, or any other appropriate source”). 
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times, is antithetical to a natural reading of the Rules.   This strained reading of the Rules hinders 
the Ethics Office’s ability to conduct any meaningful investigations into allegations of unethical 
behavior.  The limitation is evidenced by the way in which the Ethics Office “investigated” the 
ethics complaints filed against Colonel Larry James and Major John Leso.  The complaint filed 
against James, in December 2007, generally alleged that under his command, psychologists 
participated in abusive interrogations at Guantanamo, which included isolation and techniques 
designed to disorient the detainee, among other things.  The “investigation” of this complaint 
consisted of a review of the documentation physically submitted by the complainant (but not 
examining critical documents cited by the complainant that required slightly more than minimal 
effort to obtain), after which the investigator, Stanley Jones (former APA Ethics Director hired 
as a consultant to do work for the Ethics Office from time to time), recommended that the case 
be closed without further action.  Jones wrote that he did not think that there was “cause for 
action” as defined in the Rules; that is, he thought that the alleged actions, if proved, would not 
constitute a breach of ethics.  


In recommending that the James matter be closed as not meeting the “cause for action” 
standard, Jones wrote that the complainant “provide[d] no data that the respondent ever in fact 
employed isolation or sensory deprivation at all, much less that he did so as part of an abusive 
interrogation program.”  This seems to suggest that the complainant would have to provide 
evidence to show that James actually participated in an abusive interrogation in order to find 
cause for action.  Yet a plain reading of the Rules shows that the Rules do not require this 
heightened level of proof.  Rather, the Rules provide that a cause for action “shall exist when the 
respondent’s alleged actions and/or omissions, if proved, would in the judgment of the decision 
maker constitute a breach.”28   


Jones told Sidley that, with respect to the allegations set forth in the complaint against 
James, he questioned whether a psychologist would have had “notice that the 2002 Ethics Code 
meant that they could not be involved in activities that might create a degree of disorientation, 
disorganization, and dependence,” and that he believed what James was allegedly doing “did not 
appear to violate the 2002 Code.”  At the time he was considering the matter, Jones also 
questioned whether the alleged behaviors would violate the statements of APA as of 2007; he 
was not sure that the alleged behavior would, in fact, be unethical under these standards.  Jones’s 
view that the alleged behavior was not, per se, unethical was shared by at least one other person 
in the Ethics Office.   


 Although the way in which the Ethics Office handled the James matter was technically 
permissible under the Rules, it demonstrates just how little effort the Ethics Office expends in its 
“investigation” of ethics complaints, the way in which the Ethics Offices stretches to construe 
the Rules in a way that is favorable to the accused, and how much the Ethics Office falls back on 
the rationale that standards in the Ethics Code were too vague to put psychologists on proper 
notice that certain interrogation techniques were unethical—a rationale that was never shared 
with APA membership, or the general public.   


                                                 
28 Rules, Part V, Subsection 5.1.  
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The complaints filed against Leso, in 2007 and 2008, generally alleged that as a BSCT 
psychologist, he established procedures for interrogating detainees and presided over 
interrogation sessions in which abusive techniques were used.  An actual “case investigation” 
was never opened into the Leso matter.  Instead, the Ethics Office merely opened a “preliminary 
investigation,” which the Rules say is an investigation that may be conducted if the complaint 
does not provide sufficient information to determine whether “cause for action” exists—that is, 
whether the allegations, “if proven . . . would constitute a breach of ethics.”  The “preliminary 
investigation” into the allegations against Leso consisted of correspondence with one of the 
complainants to request support for the allegations and correspondence with Leso to request his 
response to the allegations.  The Ethics Office stayed the matter when an action against Leso was 
pending before a state licensing board.  When the licensing board did not act against Leso, the 
Ethics Office took the additional step of conducting internet searches to obtain additional 
information and kept the matter open for a total of six years (still merely as a “preliminary 
investigation”), with the explanation that they wanted to see if information related to Leso’s 
actions would become publicly available.  The Ethics Office did not take any affirmative steps to 
request information from witnesses who might have had relevant information (including 
individuals with whom APA had close ties, such as Banks, Dunivin, or James) or to seek 
documents through, for instance, a FOIA request.  As the Deputy Director of the Ethics Office 
and the Director of Adjudication, Lindsay Childress-Beatty recommended closing the matter 
because she thought there was a “reasonable basis to believe that the allegations cannot be 
proved by a preponderance of the evidence.”  This was a reference to another Rule, Rule 5.5, 
which states that even if “cause for action” exists (that is, the allegation, if proved, would 
constitute a breach of ethics), the case shall be closed if the Ethics Committee Chair and the 
Ethics Office Director agree that “there is a reasonable basis to believe that the alleged violation 
cannot be proved by a preponderance of the evidence.” 


As in the James matter, the Ethics Office staff again questioned whether certain 
techniques, such as “sleep deprivation, withhold food, isolation,” were actually unethical.  In a 
memorandum to the Ethics Committee Chair, Childress-Beatty wrote, “these techniques in and 
of themselves may not be cruel, unusual, inhuman, degrading treatment or torture depending 
upon factors such as the situational context, length of time used, and intensity.”  Childress-
Beatty’s view is a departure from what Behnke told Sidley—that most of these techniques should 
have been prohibited, especially in light of the PENS Report.  Moreover, suggesting that 
techniques such as sleep deprivation, withholding food, and isolation could not be proven to be 
unethical by a preponderance of evidence even before an actual case investigation is conducted is 
stretching the bounds of the Ethics Code so as to not find a violation of any standards.  Notably, 
Childress-Beatty’s statement was not based entirely on statements about insufficient evidence.  
She was concluding in this statement that a psychologist may be able to ethically recommend 
that a detainee outside the criminal justice system be deprived of sleep or food for the purpose of 
trying to conduct an effective interrogation.  Clearly, the effect of, for instance, sleep deprivation 
depends on the amount of time involved.  But the fact that it might ever be considered ethical for 
psychologists to recommend sleep deprivation against detainees in this situation is a very notable 
ethical conclusion by the APA Ethics Office and the Ethics Committee Chair who agreed with 
the recommendation to close the matter. Certainly, it is not a conclusion that we are aware APA 
has ever admitted making, either in the explanation to the complainant for closing the Leso 
matter or its public statements.  In effect, the only way for APA to close this case using the Rules 
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was to call interrogation techniques “potentially ethical” in light of APA’s supposedly vague 
ethical standards, when almost all APA’s post-PENS statements stressed that its ethical standards 
(including PENS, according to Behnke) were strict and would clearly prohibit such techniques. 


In short, while publicly proclaiming the strictness of their rules and their eagerness to 
thoroughly investigate complaints of abusive interrogations, behind closed doors, the Ethics 
Office crafted rationales that stressed the vagueness of their ethical standards and the highly 
restricted nature of their “investigations” in order to close complaints, all the while using a 
stretched interpretation of their procedural Rules.  


The ability of the Ethics Office to conduct meaningful investigations into allegations 
against psychologists who allegedly participated in abusive interrogations has been further 
hindered by the actions of Behnke.  The evidence shows that Behnke, at best, was resistant to 
proceeding with complaints against psychologists involved in interrogations, and, at worst, took 
affirmative steps to avoid presenting these cases to the full Ethics Committee.  For instance, 
when former APA President, Ron Levant, inquired into whether an ethics investigation should be 
opened against Leso based on allegations against him in the media in 2005, Behnke stated 
blatantly, and falsely, that Leso was not an APA member.  The ethics complaints filed against 
Michael Gelles and James Mitchell illustrate this resistance even more clearly.   The complaint 
against Gelles alleged that he behaved unethically during a session with a Naval Petty Officer 
under investigation for espionage.  The email evidence shows that Behnke actively looked for 
ways to avoid proceeding with the complaint and suggested ways to avoid presenting the 
complaint to the full Ethics Committee.  In fact, Sidley uncovered evidence that suggests that 
Mel Gravitz, an influential APA member, approached Behnke and tried to dissuade him from 
moving forward with the Gelles ethics complaint.  This was corroborated by Behnke. And 
despite telling Sidley that he was not improperly influenced by Gravitz, emails from Behnke’s 
custodial files show that he actively interfered with the Ethics Office investigator’s work, 
deputized himself as the investigator while she was on administrative leave, and tried to stop the 
case from proceeding. 


The complaint filed in 2005 against Mitchell—while he was still an APA member—was 
based on allegations from news reports that psychologists, including Mitchell suggested the use 
of harsh interrogation techniques during the interrogation of detainees.  The evidence shows that 
the complainant contacted the Ethics Office several times prior to filing her complaint against 
Mitchell and that each time Behnke or an Ethics Office staff member discouraged her from filing 
the complaint.  When the Ethics Office received the compliant, a staff member conducted a 
search to determine whether James Mitchell was a member and thus whether the office had 
jurisdiction over the complaint.  The search showed that three individuals named “James 
Mitchell” were APA members but no steps were taken to determine whether any of the 
individuals named “James Mitchell” was the James Mitchell identified in news articles.  Nor 
were any other investigative steps taken in connection with the complaint against Mitchell.  If 
additional steps had been taken, the Ethics Office would have learned that one of the three 
individuals was, in fact, the James Mitchell identified in news articles—articles that reported 
Mitchell had suggested the use of harsh interrogation techniques.  Instead, the Ethics Office 
failed to take any action on the complaint—and Mitchell resigned from APA nine months later 
while the complaint was pending.   


JA2298







INDEPENDENT REVIEW REPORT TO APA  EXECUTIVE SUMMARY 
 


 


62 
 


Despite his actions and resistance to proceeding with complaints against psychologists 
who allegedly participated in abusive interrogations, Behnke made numerous statements touting 
APA’s willingness to take action against these psychologists.  The evidence shows that these 
statements—strategically made in order to make it appear that APA stood ready to vigorously 
investigate ethical complaints in this area and would take strong affirmative steps to dig out the 
truth—were disingenuous and misleading.  During the time that these ethics complaints were 
pending, Behnke said:  


If psychologists have engaged in any activity, and at this point the media reports 
are long on hearsay and innuendo, short on facts, the [APA] wants the facts. And 
when we have the facts, we will act on them. And if individuals who are members 
of our association have acted inappropriately, the APA will address those very 
directly and very clearly;29  


I would say that for us, the question is not whether psychologists may be 
involved. We believe that there is an ethical role for psychologists to play. The 
question is ‘[w]hat are the ethical boundaries within which psychologists must 
remain when they are engaged in these activities?’ Certainly, if it is the case that 
individuals have behaved unethically, the American Psychological Association 
has an ethics committee that will respond to that situation through our process of 
adjudication;30 


APA will adjudicate any allegation that an APA member has engaged in unethical 
conduct. If you have information that a psychologist has engaged in torture, I ask 
that you immediately bring this information to my attention;31 


[the Ethics Office] thoroughly investigate[s] the complaint under a set of 
extensive procedures that apply to all complainants and to all psychologists who 
are subjects of a complaint;32 


[a]ny psychologist participation in a torture interrogation is absolutely prohibited.  
It makes no difference whether the psychologist’s participation is direct or 
indirect, supervisory, central or peripheral: Any psychologist participation in a 
torture interrogation is prohibited.33 


The reality diverged greatly from these statements.  Instead of “thoroughly 
investigat[ing]” allegations that member psychologists had behaved unethically or participated in 


                                                 
29 Psychological Warfare? A Debate on the Role of Mental Health Professionals in Military 
Interrogations at Guantanamo, Abu Ghraib and Beyond, Democracy Now! (Aug. 11, 2005), available at 
http://www.democracynow.org/2005/8/11/psychological_warfare_a_debate_on_the. 
30 Id. 
31 APA_0073156 (emphasis added). 
32 APA_0093377 (emphasis added). 
33 APA_0064994. 
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torture, Behnke failed to proceed with and actively resisted proceeding with these complaints.  
The evidence shows that Behnke knew that the adjudications process was not equipped to 
address ethical complaints regarding psychologists’ participation in interrogations—and that it 
would not lead to any sort of meaningful or thorough investigation.   


The end result of the limited nature of the ethics investigations and the Ethics Office’s 
purposeful unwillingness to thoroughly investigate allegations of unethical conduct by 
psychologists who participated in interrogations was that the Ethics Office prioritized the 
protection of psychologists—even those who might have engaged in unethical behavior—above 
the protection of the public.  
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IV. ANSWERS TO THE QUESTIONS POSED BY THE CHARGE 


The Board of Directors’ resolution asks us to report as to whether APA “colluded” with 
government officials “to support torture.” As we embarked on our review, some APA critics 
expressed concern that our charge was too narrow.  These critics thought that the charge, as set 
forth in the Board’s statement, would place limits on our ability to thoroughly investigate 
relevant issues not specifically set forth in the charge, and was intentionally designed to lead to a 
“no” answer, since in their view it would be very unlikely that one would be able to establish that 
APA officials intended to help the government torture people.  We understood this concern given 
the language used to define our charge, and we saw how the charge could be narrowly construed. 


In contrast, some of the APA officials we interviewed have stressed for us their view that 
we could only reach some sort of negative finding if we concluded that APA engaged in 
collusion “to support torture.”  And some put definitions of “collusion” in front of us to 
purportedly show its narrow contours.  One APA staff member sought to narrow the scope of our 
review by “confirm[ing that] the scope” of our review was defined by “three essential elements 
of the review: . . . 1) collusion, that is, a mutually agree upon plan of action; 2) with the Bush 
administration; and 3) the intended goal of advancing the Bush administration torture program.”  
Approaching the review with these constraints would have meant that finding collusion between 
APA and government officials or collusion for any goal other than intentionally advancing the 
effort to torture people would have been outside the scope of our review. 


The Special Committee rejected a narrow view of our scope and told us to understand our 
charge broadly, so that the scope of our review included a review of the issues specifically 
identified in the Board’s statement, the relevant issues in Risen’s book, and critics’ allegations 
regarding the changes to APA policies and the driving forces behind those changes. The Special 
Committee explained that the goal was a thorough review of these issues and all the available 
evidence so that our report could set out our full understanding of what happened and why.   


Nevertheless, we are called upon to answer the question whether APA colluded with 
government officials to support torture, as well as three sub-questions set out in the Board’s 
resolution: (1) “whether APA supported the development or implementation of enhanced 
interrogation techniques that constituted torture”; (2) whether changes to Ethics Code Section 
1.02 or the formation and/or the report of the PENS Task Force “were the product of collusion 
with the government to support torture or intended to support torture; and (3) “whether any APA 
action related to torture was improperly influenced by government-related financial 
considerations,” including grants, contracts, or prescription-privileges policy for military 
psychologists. 


Collusion 


With regard to the PENS Task Force and subsequent policy statements and decisions by 
APA, there clearly was collusion between key APA officials who were acting on behalf of APA 
and key DoD officials.  We have seen various definitions of “collusion,” but common ones 
define it as a secret agreement, understanding, or cooperation for some harmful, improper, 
dishonest, or illegal purpose.  (In emails to us, Behnke defined “collusion” more broadly, as a 
“mutually agreed upon plan of action”.)  In our description above, we have intentionally used 
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terms such as coordination, collaboration, and joint venture, which we believe capture what 
occurred.  And we conclude that the evidence also shows that this constituted collusion. 


The collusion here was, at the least, to adopt and maintain APA ethics policies that were 
not more restrictive than the guidelines that key DoD officials wanted, and that were as closely 
aligned as possible with DoD policies, guidelines, practices, or preferences, as articulated to 
APA by these DoD officials.  The existence and nature of this collaboration was kept 
confidential outside of those APA officials who worked with Behnke and others on the PENS 
Task Force and related matters.  And this purpose could easily be described as improper or 
dishonest, because it constituted the development, implementation and maintenance of APA 
ethics policy not based solely on an independent judgment of what policy was best for APA, but 
in very substantial part based on what policy was best for DoD. 


One might say that APA was effectively making a policy judgment that what was best for 
DoD was best for APA, but APA certainly did not claim that this was the policy judgment it was 
making.  This behind-the-scenes sacrifice of APA independence largely in order to pursue and 
maintain policies that were pleasing to and requested by DoD officials constitutes collusion, in 
our view. 


We are asked whether this constituted collusion “to support torture.”  One potentially 
straightforward answer is that since the PENS report said clearly that no psychologist could 
ethically be involved in torture, APA could not possibly have acted or intended to support 
torture.  But this is probably too simplistic an answer since, as discussed above, the artificially 
narrow Justice Department definition of “torture” (known to APA and the public) meant that at 
the time, a mere statement prohibiting “torture” did not necessarily prohibit acts that would 
properly be considered torture at most other times. 


We think the evidence clearly shows that the key APA officials acting on behalf of APA 
intentionally implemented a policy that would allow DoD officials to continue to engage in their 
existing practices based on the guidelines and procedures they had in place.  At a minimum, this 
was the purpose of the collusion.  The question then arises, what did APA know about or believe 
regarding DoD’s existing interrogation practices in which psychologists might be involved? 


APA’s Knowledge 


As summarized above and detailed further in this report, there were clear and strong 
indications in front of APA officials that abusive interrogation techniques (such as stress 
positions, sleep deprivation, threats, and playing on phobias) had occurred.  There had even been 
substantial public reporting and congressional inquiry on about the apparent (at the time) 
waterboarding of two “high-value” detainees.  In short, by June 2005, it would have been clear to 
all well-informed observers that abusive interrogation techniques had almost certainly occurred 
and that there was a substantial risk they were still occurring. 


It is true that Banks and some of the other DoD psychologists on the PENS Task Force 
said that psychologists were present for interrogations in order to make them safer, by using their 
expertise in human behavior to watch the interrogators and stop them if they began engaging in 
abusive activity as a result of so-called “behavioral drift.”  Under this explanation, involving 
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psychologists in interrogations would be a positive factor, and therefore the APA’s actions to 
adopt and maintain the PENS Task Force report as policy could not be called an attempt to 
support torture. 


But Banks and the others also believed that psychologists had an important role to play in 
helping to make interrogations “effective” by, among other things, making suggestions and 
recommendations to the interrogators about how to proceed.  Were these suggestions and 
recommendations to be limited to ways of asking questions or building rapport?  Not necessarily, 
say Banks and the others.  Stress positions or sleep deprivation, for instance, might be 
appropriate techniques under some circumstances, depending on the nature of the stress positions 
and sleep deprivation, they say.  Banks told us that a six-week training course started in 2006 for 
interrogators was needed to understand how to make these decisions, but once so trained, 
interrogators and psychologists could make the decisions appropriately in a manner that was 
“safe, legal, ethical and effective.”  For instance, Banks told us that a “stress position” with a 
detainee hanging from the ceiling with his head down would not pass this test because it would 
not be safe, but a “stress position” in which a detainee was in the “push-up position” might pass 
this test.  The ethics guidelines in the PENS Task Force report allow a psychologist to consult 
regarding an interrogation and help make it effective, although not regarding “torture or cruel, 
inhuman or degrading treatment.”  Yet at the time of PENS, neither Banks nor the other DoD 
psychologists were willing to list stress positions or sleep deprivation as techniques that 
automatically fell within those definitions.  And Banks was unwilling to do so ten years later 
when we spoke with him. 


Thus, there were clear signs from the PENS Task Force meeting that DoD officials 
believed that some of the “enhanced” interrogation techniques specifically described in the 
media were not prohibited by the ethical guidelines in PENS.  This in turn would have suggested 
at the time that DoD may well have considered these techniques proper in some circumstances 
and may well have been utilizing them.  When combined with the private statements to Behnke 
and others APA by CIA and DoD officials, and the widespread and powerful public reporting 
about the apparent interrogation abuse, including numerous and corroborating quotes from 
government officials and the Red Cross, there were very strong reasons to be concerned that 
abusive interrogation techniques had occurred in the past and that there was a substantial risk 
that they were continuing. 


We have not seen evidence that Behnke or the other key APA officials knew definitively 
that enhanced interrogation techniques were occurring at Guantanamo at the time of PENS.  But 
it is also clear that they made an intentional effort not to dig into these concerns and allegations 
to try to determine whether they had occurred or were still occurring.  Some of the key DoD 
officials on the task force, principally Banks and Larry James, as well as Dunivin, were assuring 
the key APA officials that past abuses had been stopped and the problem had been solved by 
deploying better personnel and by ensuring that psychologists were present to stop behavioral 
drift.   But apart from these strong but self-serving and uncorroborated assurances, the APA 
officials did not seek information to determine whether abusive techniques were still occurring 
or were likely to occur in the future.  Instead, they discussed internally their desire to be 
“forward-looking” and supportive of military psychologists, and not to look backwards and make 
accusations about psychologists.  They therefore intentionally did make any effort to seek out 
more information that might corroborate or contradict the DoD assurances, strategically 
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emphasizing that they were unlikely to get definitive details regarding potential interrogation 
abuses because the information would be classified.  


“Deliberate avoidance” 


In this situation in a criminal case, one would ask whether this intentional decision not to 
seek more information constituted “willful blindness” or “deliberate avoidance,” such that a jury 
instruction known as the “ostrich instruction” would be appropriate.  A typical version of this 
instruction says that a defendant acted “knowingly” if he had a strong suspicion that a certain 
factual claim or statement was true and deliberately avoided learning the truth.  One common 
legal definition of “deliberate avoidance” in this context is “cutting off one’s curiosity through an 
effort of the will.” 


On the one hand, this fits the facts at hand.  The approach that Behnke and Koocher 
(principally) recommended and that APA took was to deliberately avoid probing or inquiring 
into the widespread indications that had surfaced about harsh interrogation techniques being 
conducted by the CIA and DoD, even though they knew that psychologists were involved in CIA 
and DoD interrogations.  And by June 2005, the media reports combined with the statements that 
had been made to Behnke and others at APA by CIA and DoD officials would have made 
anyone suspicious, and probably strongly suspicious, that some of these allegations were true.  In 
addition, if one compared the reports of harsh interrogation techniques to internationally-
accepted definitions of torture, such as in the UN Convention Against Torture, rather than the 
bizarrely narrow definitions set out by the Justice Department in its memos, one would have 
been suspicious that some of the harsh interrogation techniques allegedly being conducted by the 
CIA and DoD constituted torture. 


On the other hand, Behnke, Koocher and others at APA insisted that it would have been 
impossible to determine definitively whether these allegations were true, because the information 
relating to the interrogation programs and the specific interrogations was classified.  It is very 
likely true that information about specific interrogations was classified.  However, it is notable 
that APA did not make any effort in this regard.  And given their contacts in the CIA and DoD, 
they may well have been able to learn some significant information that would have helped them 
assess the likelihood that the problem had occurred or was still occurring, and the risk that it 
would occur in the future.  But it is also appropriate to note that this is not the typical “deliberate 
avoidance” situation in which an individual could likely have learned the relevant knowledge by 
asking questions of people he had access to.  Here, there was both a deliberate and strategic 
attempt not to inquire, and an accurate (albeit strategically convenient) claim that gathering full 
information would have been extremely difficult in light of the classified nature of the 
underlying activities. 


Purpose of the collusion 


Thus, even after considering how the equivalent of an “ostrich instruction” might apply in 
the context of this independent investigation, we think it would be difficult to conclude based on 
the evidence we have seen that APA officials actually knew in 2005 that CIA or DoD 
psychologists were participating in “torture”, even as properly defined.  We therefore cannot 
conclude that the collusion between APA officials and DoD officials was done with the actual 
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intent “to support torture.”  A more accurate description is that the collusion was done to support 
the implementation by DoD of the interrogation techniques DoD wanted to implement, without 
substantial constraints from APA; with knowledge that there likely had been abusive 
interrogation techniques used and that there remained a substantial risk that without strict 
constraints, such abusive interrogation techniques would continue; and with substantial 
indifference to the actual facts regarding the potential for ongoing abusive interrogation 
techniques.  The collusion relating to PENS and the post-PENS period — and the actions in 
protecting national security psychologists from disciplinary sanction — reflects a clear intent to 
take actions in order to please and curry favor with DoD. 


Despite the critics’ concerns about the narrowness of the question asked, we are confident 
that APA will take no satisfaction from our answer in light of our other conclusions. 


The APA Board also asked three sub-questions. The first sub-question was whether APA 
“supported the development or implementation of enhanced interrogation techniques that 
constituted torture.”  The discussion above largely answers this question.  Further, the APA 
officials who led the PENS Task Force process pursued an ethics policy that intentionally sought 
to please DoD and not place specific ethical constraints on it beyond the general formulations 
DoD was comfortable with.  The position was intentionally pursued to allow DoD to have 
discretion, subject to its own internal constraints, to determine what interrogation techniques to 
pursue under the individual circumstances.  These APA officials took this position while 
intentionally avoiding an effort to gather information about whether “enhanced” interrogation 
techniques were still occurring — although they would have had every reason to believe that 
stress positions and sleep deprivation (among others) were still being used at the time of PENS 
because of the reluctance of Banks and other DoD officials to declare them prohibited.  We 
would not call this “supporting the implementation of enhanced interrogation techniques,” but 
we would say this was supporting the implementation by DoD of the interrogation techniques it 
wanted to implement, without substantial constraints from APA, and with knowledge that there 
likely had been abusive interrogation techniques used, and there remained a substantial risk that 
without strict constraints, such abusive interrogation techniques would continue. 


The second sub-question asks whether changes to Section 1.02 of the Ethics Code or the 
formation and/or the report of the PENS Task Force were the product of collusion with the 
government to support torture or intended to support torture.  The answer regarding PENS was 
just covered in the preceding discussion, and the answer regarding Section 1.02 is no, as set out 
above. 


The third sub-question was “whether any APA action related to torture was improperly 
influenced by government-related financial considerations,” including grants, contracts, or 
prescription-privileges policy for military psychologists.  As described above, the substantial 
financial benefits in the form of employment, grants and contracts that DoD provided to 
psychologists around the country had a strong influence on APA’s actions relating to the PENS 
Task Force (and therefore “relating to torture”), since preserving and improving APA’s  
relationship with DoD (including the benefits to psychology that flowed from it) formed an 
important part of the motive behind APA’s actions.  We did not find that APA was motivated by 
a specific contract or grant, or that APA itself actually received any substantial grants, contracts, 
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or other payments from DoD during this period.  The financial motivations for APA related to 
the substantial benefits that flowed from DoD to the profession of psychology. 


As for the prescription-privileges program, we found that APA believed that this program 
had provided a very substantial benefit to psychology and APA, because obtaining prescription 
privileges in order to better compete with psychiatry was one of APA’s leading priorities for 
many years.  DoD’s “demonstration project,” created in 1991 and in place through 1997, which 
was initiated principally by Pat DeLeon (APA President in 2000) and his boss, Senator Daniel 
Inouye (D-HI) and his Chief of Staff, psychologist Pat DeLeon (APA President in 2000), 
allowed psychologists to have prescribing privileges in DoD and other federal locations, and 
created a two-year certification program that could be recognized by a state that authorized 
properly-certified psychologists to have prescription privileges like psychiatrists. Approximately 
ten psychologists were trained and certified through the DoD demonstration project, including 
Debra Dunivin. The demonstration project thus served a crucial unlocking function for 
psychology and APA, since it established the legitimacy of a prescription-training program 
outside of traditional medical school, thus providing a strong answer to the traditional critique 
from psychiatrists that the only way to be trained in prescribing psychiatric medication was to 
graduate from a traditional four-year medical school. 


We do not believe that by 2005, APA officials were realistically seeking or expecting 
anything further from DoD on the topic of prescription privileges.  Nor do we believe that APA 
officials actually worried that a failure to curry favor with DoD would cause DoD to reverse 
course on prescription privileges by, for instance, disallowing previously-certified psychologists 
from continuing to prescribe medication when they treated DoD personnel.  Thus, we do not 
believe that the prescription-privileges issue was a significant “financial consideration” for APA 
in taking the actions it took in 2005. 


Nevertheless, it is clear to us that the way in which DoD had supported psychology in 
crucial ways in the prior years, including through the prescription-privileges program, played a 
fundamental role in APA feeling motivated to curry favor with DoD.  This was less a function of 
APA seeking something concrete with regard to a specific contract or program (like prescription 
privileges), but more a function of APA knowing very concretely how willing and able DoD was 
to provide large-scale support to psychology as a profession — now and perhaps in the future in 
unknown ways. This was support that APA did not want to risk jeopardizing by taking a position 
that was at odds with what APA perceived as DoD’s clearly stated preferences within the PENS 
process. 
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V. CONCLUDING COMMENTS 


Through their training and experience, psychologists possess a special skill regarding 
how our mind and emotions work—a special skill that presumably allows psychologists to be 
particularly good at healing damaged psyches.  As with others who possess a special skill, 
psychologists therefore have an enhanced ability to cause harm to the psyche as well. 


One of the leading principles of the APA Ethics Code tells psychologists to “do no 
harm.”  But sometimes psychologists engage in legitimate acts that cause anxiety in a patient, or 
contribute to negative lawful consequences for a criminal defendant or employee if their client is 
a law enforcement agency or a company. 


Our review has involved a very different situation—a psychologist using his or her 
special skill to intentionally cause psychological (or physical) pain or harm to an individual who 
is not the psychologist’s client, who is in custody, and who is outside the protection of the 
criminal justice system. 


By explicitly declaring it ethical for psychologists to be involved in interrogations of 
detainees in DoD or CIA custody, while not setting strict and explicit limits on a psychologist’s 
involvement in the intentional infliction of psychological or physical pain in these situations, 
APA officials were intentionally setting up loose and porous constraints, not tight ones, on this 
particular use of a psychologist’s skill.  This was especially true in the context of the time, which 
included (i) the government’s known legal contortions that sliced the definition of torture down 
to a fragment, (ii) the widespread and credible claims that this kind of abuse had occurred, and 
(iii) the existence of a large loophole in the Ethics Code that allowed CIA and DoD 
psychologists to follow explicitly unethical orders and still be considered ethical as long as they 
tried to “resolve” the conflict.   


Adding to this system of porous constraints was the “third-party beneficence” 
rationalization articulated by psychologists ranging from Jim Mitchell to Gerald Koocher, which 
posited that harm to one individual (a detainee) must be weighed against the benefits to third 
parties (the public) that would result if, for instance, information from the detainee stopped a 
terrorist attack.  Those taking this position would argue that strict ethical constraints on 
psychologists in this situation would therefore be inappropriate.  But even if, for the sake of 
argument, one accepts the legitimacy of this subjective harm-balancing rationale, it is notable 
that no limits whatsoever were placed on it, meaning that it provided another gaping hole in the 
already porous wall of ethical and legal constraints that might have prohibited intentional harm 
to detainees. 


We have heard from psychologists who treat patients for a living that they feel physically 
sick when they think about the involvement of psychologists intentionally using harsh 
interrogation techniques.  This is the perspective of psychologists who use their training and skill 
to peer into the damaged and fragile psyches of their patients, to understand and empathize with 
the intensity of psychological pain in an effort to heal it.  The prospect of a member of their 
profession using that same training and skill to intentionally cause psychological or physical 
harm to a detainee sickens them.  We find that perspective understandable.  
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We assume that some of the detainees were hardened members of sophisticated terrorist 
organizations, were well trained to resist interrogations, and had knowledge that would have 
been relevant to efforts to prevent future terrorist attacks.  This creates a dilemma for military 
and intelligence policymakers who see this resistance as a successful barrier to obtaining 
information that might protect the public. 


But this is not the first time in the history of warfare that this dynamic has occurred, as 
eloquently stated by an unknown military officer who was part of a DoD email exchange in 
August 2003 between military intelligence officers.  The email recipients were asked for 
recommendations about interrogation techniques because “the gloves are coming off regarding 
these detainees.”  After one recipient suggested some “harsher” techniques and commented that 
“fear of dogs and snakes appear to work nicely,” the unknown officer (whose name has been 
redacted) wrote: 


We need to take a deep breath and remember who we are.  Those “gloves” are . . . 
based on clearly established standards of international law to which we are 
signatories and in part the originators.  Those in turn derive from practices 
commonly accepted as morally correct, the so-called “usages of war.”  It comes 
down to standards of right and wrong — something we cannot just put aside when 
we find it inconvenient . . . . [W]e have taken casualties in every war we have 
ever fought — that is part of the very nature of war.  We also inflict casualties, 
generally many more than we take.  That in no way justifies letting go of our 
standards.  We have NEVER considered our enemies justified in doing such 
things to us. . . . BOTTOM LINE: We are American soldiers, heirs of a long 
tradition of staying on the high ground.  We need to stay there. 


This debate played out intensely within the Bush Administration.  But however our 
government defined and will define the nation’s position in this debate — as the decades proceed 
and as administrations and foreign policies and world conflicts change — the profession of 
psychology must also define for itself whether it is ethical and legitimate for psychologists to use 
their special skill to intentionally inflict psychological or physical harm on individuals, 
especially those in captivity outside the criminal justice system. 


APA officials made such a decision in 2005.  Their decision was to keep the limits on this 
behavior loose and high-level. This was apparent to many from the words of the PENS report.  
APA claimed that its PENS-based policy placed tight anti-torture limits on psychologists, but the 
APA critics saw the statements as misleading and disingenuous. 


Our investigation determined that on this point, the critics’ understanding of the PENS 
report and process was correct.  And our investigation determined that keeping the limits loose 
and high-level was intentional, and was done in order to align APA and curry favor with the 
Defense Department, to create a good PR response, and to keep the growth of psychology 
unrestrained in this area. 


Some of the subsequent efforts by APA representatives outside APA management to 
tighten the limits, and to make this type of intentional infliction of harm more difficult for 
psychologists to engage in, eventually succeeded, despite the confidential joint effort from APA 
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and DoD officials to defeat these efforts.  The APA ethics policy on this issue is thus very 
different today than it was in 2005.  


Nevertheless, when we have heard some say that APA’s current response to this issue 
will help define the meaning of psychology, we find it understandable.  A profession that can 
salve our emotional traumas and help catch a criminal while promising to “do no harm” and to 
maintain “the highest standards of professional ethics and conduct” is a profession that society 
should trust and rely on.  When that profession allows for the potential that psychologists will 
intentionally inflict pain on an individual with no ability to resist, regardless of the individual’s 
background or motives, faith in the profession can diminish quickly.  This is why many within 
the profession have been so upset about APA’s ethics position on this issue in 2005, its tenacious 
resistance to changing it, and the lack of public statements acknowledging the true motivations 
behind APA’s actions in 2005 and afterwards. 


Witnesses have asked whether we would make specific recommendations at the end of 
our report, but APA has asked us not to do so, a request we do not see as problematic or unusual.  
In investigative-report situations, the investigators are often asked to report their conclusions 
about the evidence but to leave to management the issue of how to respond to any problems 
identified.  It is the province of APA governance to decide on, and take responsibility for, the 
proper response here. 


As APA governance considers what questions to address as part of this process, we note 
that our investigation has uncovered serious concerns about the ability of APA officials — and 
APA itself — to act independently from the presidential administration in power, and from 
powerful government agencies that provide the profession of psychology with very substantial 
benefits.  And this is especially true of DoD.  In some ways, DoD is like a rich, powerful uncle to 
APA, helping it in important ways throughout APA’s life.  Acting independently of a benefactor 
like this is difficult.  But APA’s bylaws demand that the Association not only “advance 
psychology as a . . . profession” but also “advance psychology . . . by the establishment and 
maintenance of the highest standards of professional ethics and conduct.”  One question that 
arises from this investigation is whether APA has taken sufficient steps to ensure that, as an 
organization, its commitment to the highest standards of ethical integrity is sufficiently strong 
and independent of powerful government benefactors. 


As members of a different profession who have observed in this investigation the 
incredible intensity of the anger, personal attacks, and highly aggressive statements that have 
emanated from both sides of this debate, as well as the amount of energy that has been spent on 
this important issue for a decade, we hope that this report and APA’s response will over time 
allow the profession as a whole to feel that APA has properly dealt with its actions in the past, 
that it has properly defined the ethical obligations of psychologists on this issue for the future, 
and that vigorous discussions on this topic can occur in a culture of civility and mutual respect. 
We say this with tremendous respect for a profession we now know fairly well, and whose 
strength and integrity is of crucial and expanding importance to the well-being of our society. 


************************************* 
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BACKGROUND ON PSYCHOLOGISTS AND NATIONAL SECURITY  


I. THE EARLY HISTORY OF PSYCHOLOGY 


Psychology began to be recognized as an independent scientific discipline in the 19th 
century; prior to that, it was generally considered a branch of philosophy.34  Beginning in the 
1860s, German scientists including Gustav Theodor Fechner and Wilhelm Wundt, demonstrated 
that the experimental scientific method could be applied to answer certain psychological 
questions.35  Courses in experimental psychology were first offered in the United States in the 
1870s, and by the end of the century, several psychological research laboratories had been 
established at American institutions of higher education, including Johns Hopkins and Harvard.36 


Reflecting its evolution from experimental science, psychological work in the United 
States in the 19th century was primarily focused on research, not treatment.  That focus was 
broadened in 1896, with Lightner Witmer’s founding of the world’s first psychological clinic at 
the University of Pennsylvania.37  This clinic, which focused primarily on the treatment of 
children, became the prototype for other clinics, which were primarily located in universities; 
consequently, Witmer is generally recognized as the founder of clinical psychology.38  Witmer 
believed that the relatively young field of psychology could be of immediate practical benefit to 
individuals, and wrote that his goal was “to make his scientific knowledge as great a benefit as 
possible to humanity.”39 


II. THE WORLD WARS  


A. World War I 


On April 6, 1917, the day Congress declared war on the German Empire, APA President 
Robert Yerkes convened a meeting of a group of psychologists to discuss how psychology could 
assist in the war effort.40  On April 21, a special meeting of APA’s Council established twelve 
committees to assist the government in addressing psychological problems, including 
committees on “the psychological examination of recruits,” “psychological problems of 
incapacity, including those of shell shock,” and “recreation in the army and navy.”41   


One of the largest endeavors undertaken with the assistance of psychologists in support 
of the war effort involved the administration of tests to assess potential recruits.  Before and 
                                                 
34 Thomas C. Cadwallader, Historical Roots of the American Psychological Association, in The American 
Psychological Association: A Historical Perspective, 3, 8 (1992). 
35 Id. at 4. 
36 Id. at 14, 18–20. 
37 Paul McReynolds, Lightner Witmer: A Centennial Tribute, 51 Am. Psychologist 237, 237 (1996). 
38 Id. at 237–38. 
39 Paul McReynolds, Lightner Witmer: His Life and Times, 126 (2012). 
40 Robert M. Yerkes, Psychology in Relation to the War, 25 Psych. Rev. 85, 85 (1918). 
41 Id. at 92–93. 
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during the First World War, the U.S. Army administered a battery of tests similar to the Binet-
Simon intelligence scale to more than 1.7 million recruits to attempt to differentiate between 
potential recruits who were unsuitable for service, those who would be suitable privates, and 
those who could serve as officers.42  These tests constituted the first widespread attempt to 
survey the intelligence of the population of the United States.43  As part of the effort, the Army 
established a Division of Psychology and a School for Military Psychology at its medical 
officers’ training camp.44  


APA President Yerkes personally oversaw and directed the psychological examination 
effort as a major in the Sanitary Corps of the U.S. Army.45  During the war, Yerkes also served 
as chairman of the Psychology Committee of the National Research Council,46 which operated 
during the war as the Department of Science and Research of the Council of National Defense 
and as the Science and Research Division of the U.S. Signal Corps, and received substantial 
support from the U.S. government.47 


B. World War II 


During the Second World War, the effort to assess potential recruits expanded and, by 
1945, more than 13 million people had been screened.48  Military psychologists also developed 
tests that were designed to identify promising candidates for specialized jobs.  One such test was 
the Air-Crew Classification Test Battery, which was administered to over 600,000 men to 
identify potential pilots and navigators.49  Psychologists also provided therapeutic services to 
soldiers during the war, during which over 500 psychologists served in uniform.50 


A number of prominent psychologists also developed an intensive program designed to 
assess the suitability of a candidate seeking to serve in the Office of Strategic Services (“OSS”), 
which had been established by President Roosevelt as the agency responsible for intelligence 
collection, espionage, subversion and psychological warfare.  Prior to the establishment of this 
three-day assessment program, many OSS agents who deployed overseas encountered 
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difficulties coping with the stress and hazards of their missions; after the assessment program 
was established, the rate of reported problems related to stress fell dramatically.51 


Psychologists’ participation in the war effort led directly to the creation of the modern 
APA.  In the early years of its existence, APA was “essentially an organization of college 
teachers.”52  APA’s constitution stated that its object “was the advancement of psychology as a 
science,” but made no reference to promoting psychology as a profession.53   In 1937, certain 
applied psychologists, frustrated by APA’s focus on academia and by its failure to provide 
licensing and educational opportunities for applied psychologists, formed the American 
Association of Applied Psychologists (“AAAP”), which threatened to divorce psychology’s 
research from its practice.54  But opportunities from the government provided by the war led to 
unity among psychologists. 


In 1940, after the outbreak of the war in Europe and Asia, the National Research Council 
sponsored a conference on psychology and government service which was attended by 
representatives from both APA and AAAP, as well as smaller organizations of psychologists.55  
Representatives at the conference unanimously decided to establish a central coordinating group 
called the Emergency Committee in Psychology, which became a “virtual war cabinet for 
psychology and sponsored and coordinated the varied activities of psychologists in the military 
services, government agencies, and volunteer organizations,” in which members of the various 
organizations of psychologists worked collaboratively in a common enterprise.56  Robert Yerkes, 
the former APA president who had taken an active role in the mobilization of psychologists 
during the First World War, was a member of the Emergency Committee. 


Under the Emergency Committee’s authority, Yerkes convened a week-long conference 
in 1942 to discuss long-range planning in psychology.57  The conferees proposed creating a 
“central American institute of psychology . . . to provide professional services of personnel, 
placement, public relations, publicity and publication” and further proposed a convention among 
the psychology organizations to discuss the proposal.58  That convention began on May 29, 1943, 
and by May 31, agreement had been reached to merge AAAP into APA and to redefine the 
mission of APA as advancing psychology as a science “and as a means of promoting human 
welfare.”59  APA and AAAP officially approved the proposal the following year, and the new 
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unified APA began operations on September 6, 1945.60  The unification proved successful, and 
in the decade following the war, APA grew from approximately 4,000 members to 14,000 
members.61 


In the 30 years that followed World War II, the federal government spent over $1.2 
billion to fund psychological research, and much of this research was funded through the military 
services.62   


III. PSYCHOLOGY AND NATIONAL SECURITY DURING THE COLD WAR 


A. The CIA 


After World War II, the OSS was disbanded and its intelligence functions were 
transferred to the Central Intelligence Agency (“CIA”), created in 1947.  From its inception, the 
CIA took an interest in psychological research, including research into possible mind-control 
techniques and methods by which deception could be detected.   


In the 1930s and 1940s, the Soviet Union and its satellites staged a series of show trials in 
which prominent individuals publicly confessed to improbable crimes.63  The 1949 show trial of 
Hungarian Cardinal Jozsef Mindszenty was particularly concerning to CIA leadership and 
prominent psychologists working on intelligence issues.  In a 1949 study for the Air Force, Yale 
psychologist Irving Janis argued that the transformation of Cardinal Mindszenty, previously 
known for his “intransigent moral stamina,” into a man who confessed to treason “in a kind of 
monotonous mechanical chant,” was the result of “a series of electroshock convulsions . . . being 
administered . . . to reduce resistance to hypnotic suggestion.”64  Similarly, a CIA memorandum 
commenting on the trial argued that “some unknown force” had been brought to bear on the 
Cardinal, and suggested that hypnosis had been used on him.65  A 1950 CIA analysis of the 
Soviet show trials of the 1930s concluded that the defendants’ public confessions could not have 
been coerced by physical torture, and argued that they had instead been elicited using 
psychosurgery, electroshock, or psychoanalytic methods.66  In 1952, several American pilots 
shot down in the Korean War and captured by Communist forces made false recorded 
confessions that they had dropped bombs filled with germs on civilian populations.67  By 1953, 
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CIA Director Allen Dulles publicly warned that the Soviet Union used drugs and electroshock to 
deprive individuals of the ability to state their own thoughts.68 


Concerned that Communist countries would develop a weapon that the United States 
could not match, the CIA undertook a decade-long program of psychological research into 
potential mind control and interrogation techniques that cost several billion dollars.69   In his 
1949 report, Janis proposed that the intelligence community undertake a “systematic 
investigation” of potential mind-control techniques, including drugs and electroshock 
treatments.70  The following year, the CIA began a project to investigate “the possibility of 
control of an individual by application of special interrogation techniques” and “offensive uses 
of unconventional interrogation techniques, including hypnosis and drugs,” called Project 
Bluebird.71  In 1952, the CIA began another project, codenamed Artichoke, to investigate “the 
application of tested psychiatric and psychological techniques including the use of hypnosis in 
conjunction with drugs” to attempt to improve interrogation techniques.72  And in 1953, the CIA 
unified both projects under the aegis of a third project called MKUltra.73 


These projects funneled substantial funding to nongovernmental researchers, including 
psychologists.  In 1950, the CIA funded a contract for $300,000 to a department of psychology at 
an unnamed university, funneling the money through the Office of Naval Research.74  Over the 
following two years, the Office of Naval Research funded 117 contracts at fifty-eight universities 
under its Psychological Sciences research program.  Between 1953 and 1963, the CIA 
“dispensed $25 million for human experiments by 185 nongovernmental researchers at eighty 
institutions, including forty-four universities and twelve hospitals,” including the Boston 
Psychopathic, Mt. Sinai, and Columbia University hospitals, which conducted experiments using 
LSD.75   


These contracts, which were routinely routed through other federal agencies and 
organizations, funded the work of important psychologists.  For instance, Professor Charles 
Osgood wrote to the CIA seeking its support for his research concerning cultural differences.  
Shortly thereafter, in 1959, the “Human Ecology Society,” which was a conduit of CIA funds, 
provided a grant to Osgood in the amount of $192,975.  These funds allowed Osgood to create 
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the most important work of his career, and in 1963, he was elected president of APA.76  The 
Human Ecology Society also made grants to B.F. Skinner, Carl Rogers, and Martin Orne.77 


The MKUltra program was suspended in 1963, but the information the CIA learned as 
part of the program was synthesized in an interrogation handbook referred to as the “Kubark 
Manual.”78  The Kubark Manual, which has been declassified, describes itself as “based largely 
upon the published results of extensive research, including scientific inquiries conducted by 
specialists” and states that “sound interrogation” rests “on certain broad principles, chiefly 
psychological, which are not hard to understand.”79  It sets forth procedures to be followed when 
interrogators decide that “bodily harm is to be inflicted” or “medical, chemical, or electrical 
methods or materials are to be used to induce acquiescence.”80  It includes extended discussions 
of the circumstances under which infliction of pain, hypnosis, or surreptitious administration of 
narcotics may assist in an interrogation.81  The manual also quotes extensively from prominent 
psychologists, including Martin Orne, Margaret Brenman, and Malcolm Meltzer,82 and includes 
an extensive bibliography, which cites numerous published and unpublished psychological 
studies, including several funded by the CIA.83 


The Kubark Manual was used as the basis for an interrogation training program for CIA 
agents.  CIA agents taking part in the program played the roles of both interrogators and 
captives, and those playing captives were subjected to harsh treatment, including sleep 
deprivation, unappetizing food, isolation, mock executions, and placement in uncomfortable 
physical conditions for long periods of time.84  This program ran for approximately a decade 
before ending in the mid-1970s. 


The practices set forth in the Kubark Manual were also used operationally.  For 
approximately 30 years following the creation of the Kubark Manual, the CIA disseminated its 
interrogation methods to military and police organizations around the world.85  From 1962 to 
1974, the CIA worked through the U.S. Agency for International Development to train more than 
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one million policemen in 47 nations; after 1971, the CIA also disseminated these tactics through 
the U.S. Army’s Military Advisor Program.86 


B. The U.S. Military 


Psychology had a close relationship with the military throughout the Cold War. The G.I. 
Bill strengthened the profession of psychology both by expanding enrollments in institutions of 
higher education, which improved employment opportunities for academic psychologists, and by 
allowing some returning soldiers to train to become psychologists and join APA.87  In 1950, the 
National Science Foundation was founded as a clearinghouse for government funding of 
research, and by 1952, it was funding psychological research.88  Federal expenditures for 
psychological research rose from $10.2 million in 1953 to $23.9 million in 1958, and though the 
percentage of such funding provided by the military dropped throughout the period, it never fell 
below approximately 25%.89   


The military also drove a major expansion in infrastructure supporting clinical 
psychology.  By the end of the war, the military and the Veterans Administration had created a 
demand for psychologists to care for soldiers and veterans with mental and emotional problems 
that was difficult for the universities then training psychologists to meet.90  Concerned that this 
demand would lead to unqualified or incompetent individuals being hired to provide mental 
health services, APA embarked on a major program to ensure the quality of psychological 
practice.91  It established a program of board certification, implemented criteria for accreditation 
of programs providing graduate education in psychology, and organized efforts to license 
psychologists at the state level.92 


Psychology had an important influence on the development of military doctrine regarding 
interrogations.  Beginning in at least 1956, the military forbade the use of tactics it deemed 
coercive in interrogations.93  The primary text on interrogation for the U.S. Military during the 
Cold War was the U.S. Army Field Manual 34-52, Intelligence Interrogation, which served as 
the guide to intelligence interrogations for all of the armed forces until it was replaced in 2006.94  
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The manual describes 17 interrogation techniques that remained essentially unchanged for more 
than 50 years.95  The manual incorporates psychological observations, such as that “[a]n 
individual’s value system is easier to bypass immediately after undergoing a significant 
traumatic experience.”96  Noting that the “circumstances of capture are traumatic for most 
sources,” the manual states that a person is vulnerable to interrogation immediately following 
capture, though it cautions that “this initial vulnerability passes quickly.”97  Thus the manual, 
while forbidding the coercive interrogation tactics discussed in the Kubark Manual, incorporates 
lessons learned from psychological research. 


Psychologists were and are also involved in efforts to train American soldiers to resist 
interrogation.  Following the “confessions” of American pilots shot down in the Korean War, the 
U.S. Air Force established a training program to assist soldiers captured by enemy forces to 
resist harsh treatment.98 The U.S. Navy and Army did the same in the 1960s and 1980s, 
respectively.99  These programs became known as “SERE” schools, as they teach skills related to 
“survival, evasion, resistance, and escape” by training soldiers in a simulated prisoner of war 
environment.  Psychologists participate in the SERE schools in several capacities.  They identify 
which applicants are likely to exhibit difficulties under stress, consult regarding the capacity of 
students who exhibit dissociation in response to the stress of training to continue with the 
program, and study the impact of stress on human cognition and perception.100   


IV. PSYCHOLOGY AND THE MILITARY AFTER THE COLD WAR 


A. Ties Between Psychologists and the Military 


Following the fall of the Berlin Wall in 1989 and the dissolution of the Soviet Union in 
1991, psychologists have continued to work closely with the United States military and related 
agencies.  As of 2011, approximately 600 clinical psychologists were employed by the Army,101 
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while the Navy employs approximately 130.102   The number of psychologists employed by the 
Veterans Administration rose from approximately 1,500 in 2000 to nearly 3,400 in 2010, with 
the largest gains coming between 2006 and 2010.103  The Army, Navy, and Air Force sponsor 
educational programs in psychology, including year-long clinical psychology internships and 
postdoctoral residency programs.104  The military also makes substantial grants for psychological 
research.  Between fiscal years 1994 and 2000, the U.S. Air Force, Army, and Navy spent over 
one billion dollars on research in the behavioral, cognitive, and social science fields, for an 
average of approximately 150 million dollars per year.105  The funding level declined in the first 
decade of the 21st century, though it remained substantial.  In fiscal year 2004, total DoD 
funding for behavioral and social sciences was $44.0 million; in 2005, $43.8 million; in 2006, 
$41.8 million; and in 2007, $37.6 million.106  More recently, since fiscal year 2007, more than 
$730 million has been appropriated to the Department of Defense to fund research on 
psychological health, post-traumatic stress disorder, and traumatic brain injury.107  While these 
research funds are distributed to researchers in a number of fields of inquiry, approximately $120 
million in grants were awarded for research on the topic of behavioral, cognitive, and 
psychological therapies between fiscal year 2007 and fiscal year 2011.108   


Within APA, there is a Society for Military Psychology, referred to as Division 19, which 
encourages research and the application of psychological research to military problems.109  The 
Society disseminates psychological research of interest to the military community by publishing 
a quarterly journal, presents annual awards to students and psychologists, and organizes 
educational events.110 
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B. APA’s 1991 – 2004 Ban on Military Advertising 


In 1991, the APA enacted a resolution banning advertisements from the Department of 
Defense and its branches in APA publications, mailings using APA mailing lists, and literature 
distributed in APA meetings.111  This ban was enacted in response to the Department of 
Defense’s policy, then in effect, of refusing to admit bisexual, lesbian, or gay individuals to 
military service, and was maintained after the “Don’t Ask, Don’t Tell” policy was implemented 
in 1993.   


Revoking the advertising ban was a long-term goal of APA’s Division 19.  In January 
2003, members of Division 19 submitted a resolution to the APA Council of Representatives to 
rescind the ban.112  The resolution was opposed by the APA’s Society for the Psychological 
Study of Lesbian, Gay and Bisexual Issues, referred to as Division 44.113  Despite its opposition 
to rescinding the ban, Division 44 proposed that a joint task force be formed between Division 
19 and Division 44 to discuss issues surrounding gay, lesbian, and bisexual people serving in the 
armed forces.114  Division 19 agreed to participate in the joint task force and recommended that 
the task force discuss several issues in addition to the advertising ban, including proposals that 
APA should (1) issue a statement condemning the “Don’t Ask, Don’t Tell” law as 
discriminatory, (2) initiate a campaign aimed at repeal of the law, and (3) identify psychologists 
who could assist DoD in developing programs to combat prejudice against gays and lesbians and 
to prevent problems from arising in the event that the “Don’t Ask, Don’t Tell” law was 
repealed.115 


During the initial meeting of the task force in February 2003, both sides agreed that APA 
was not doing anything effective to address the issues faced by gays, lesbians, and bisexual 
people in the military.116  In January 2004, the Joint Task Force issued its final report, which 
recommended that APA eliminate the prohibition on advertisements from the DoD, assess 
opportunities for advocacy to eliminate discrimination in the military based on sexual 
orientation, facilitate collection of data from military psychologists who are mental health 
providers about the implementation of the law on homosexuality in the armed services, and 
develop educational materials to improve the capacity of military psychologists to provide 
effective services.117  The report noted that Debra Dunivin attended the task force meeting and 
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consulted with the task force regarding the effect of the advertising ban.118  It also noted that the 
task force consulted with Stephen Behnke regarding the ethical issues that might arise for 
military psychologists.119  In July 2004, the APA Council of Representatives adopted the 
resolution proposed by the Joint Task Force, thus rescinding the ban on advertisements from 
DoD.120 


V. PRESCRIPTIVE AUTHORITY 


The U.S. military has provided critical support for psychologists’ efforts to obtain 
authority to write prescriptions. In a 1984 speech to the Hawaii Psychological Association, then-
Senator (and decorated World War II veteran) Daniel Inouye proposed that psychologists seek 
prescriptive authority to address shortages in qualified prescribers of medications to individuals 
who suffered from mental illness.  In 1989, Congress appropriated funds for a pilot program to 
train psychologists serving in the Department of Defense to prescribe medication. 121  This 
program, which was called the Psychopharmacology Demonstration Project (“PDP”), was 
developed with direct input from APA staff, who served on a Department of Defense panel, to 
create its curriculum.122 


In 1991, the PDP began with four participants.  The initial curriculum involved two years 
of classroom training followed by an additional year of clinical training, though the curriculum 
was subsequently modified to remove one of the years of classroom training.123  Over the six-
year life of the program, from 1991 to 1997, ten prescribing psychologists completed the training 
and were granted authority to prescribe medications.124  Of these, four served in the Navy, three 
in the Army, and three in the Air Force.125 


In 1999, the U.S. General Accounting Office (“GAO”) found that PDP graduates were 
well-integrated into the Military Health Service, that they held positions of responsibility and 
treated a broad spectrum of patients, carrying patient caseloads that were comparable to those of 
psychiatrists.  It found that most of the graduates had been granted independent status, which 
allowed them to operate with only the same level of review as psychiatrists at their locations.126  
The GAO further found that the graduates were evaluated as good to excellent, both by their 
clinical supervisors, and an outside panel of psychiatrists and psychologists, and found no 
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evidence of quality problems in their credential files.127  However, the GAO also found that the 
PDP program was more costly than the Department of Defense’s traditional mix of psychiatrists 
and non-prescribing psychologists, and stated that the impact of the program on combat 
readiness was minimal at best.128 


Psychologists used the generally positive findings of the GAO report and other 
assessments of the PDP to support efforts to obtain prescriptive authority outside the military 
context, with sporadic success.  In 1993, two years after the PDP began, Indiana amended its 
licensing law for psychologists to allow those participating in a “federal government sponsored 
training or treatment program” to prescribe medication.129  This revision was made specifically 
to allow graduates of the PDP to prescribe medications in Indiana.130  In 1996, the APA Council 
of Representatives formally adopted model legislation extending prescriptive authority to 
psychologists.131  In 1999, Guam allowed psychologists to prescribe medications in collaboration 
with a physician.132 New Mexico granted prescriptive authority to psychologists working in 
collaboration with the patient’s primary care physician in 2002.133  Louisiana followed shortly 
thereafter, enacting legislation in 2004 that allows psychologists to prescribe medication after 
consulting with the patient’s physician.134  And in 2014, Illinois authorized licensed 
psychologists with specialized training in psychopharmacology to prescribe certain medications 
for the treatment of mental health disorders.135  Psychologists continue to lobby state legislatures 
to grant them prescriptive authority. 


At the federal level, psychologists are permitted to prescribe medications in the three 
branches of the military that provide healthcare services, so long as they meet the standards set 
independently by each branch.136  Military psychologists who prescribe medications include 
those trained in the PDP, as well as those who participated in a civilian program.137  The number 
of military psychologists capable of prescribing medication has grown slowly since the 
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conclusion of the PDP.138  The Public Health Service Corps and the Indian Health Service (part 
of the U.S. Department of Health and Human Services) also permit psychologists to prescribe 
medication, though this permission is limited to those psychologists licensed to prescribe 
medications by their state of licensure. At present, therefore, only psychologists licensed in 
Louisiana, New Mexico, or Illinois may prescribe medications under these agencies’ authorities.
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THE 2002 ETHICS CODE REVISION139 


I. BACKGROUND 


A. Participants and Process 


In 1996, the Ethics Committee appointed the Ethics Code Task Force (“ECTF”) to revise 
the 1992 Ethics Code.140  The ECTF was made up of 14 members who, according to Chair Celia 
Fisher, “reflected the scientific, educational, professional, gender, ethnic, and geographic 
diversity of the discipline.”141  The ECTF members included Celia Fisher (Chair), Peter Appleby, 
Bruce Bennett (APAIT liaison), Laura Brown, Linda Campbell (Council liaison), Nabil El-
Ghoroury (APAGS liaison), Jessica Henderson Daniel, Samuel Knapp, Gerald Koocher (Board 
liaison),142 Marcia Moody, Peter Nathan, Thomas Oakland, Mary Quigley (public member), Julia 
Ramos-Grenier, Abigail Sivan, Steven Sparta (Ethics Committee liaison), Elizabeth Swenson 
(Ethics Committee liaison), Melba Vasquez, and Brian Wilcox (Council liaison).143    


Observers and monitors were also invited to attend and participate in ECTF meetings.  
Although most ECTF participants told Sidley they were particularly attentive and felt more 
strongly about the Ethics Code standards that pertained to their own area of expertise, observers 
and monitors in particular attended the meetings to represent whatever group or constituency had 
sent them with respect to the revision as a whole, and were present at their constituency’s own 
cost.  Over the six year period that the ECTF met, there were a number of monitors and 
observers who attended ECTF meetings, including:  Lenore Walker (Division 42), Marty 
Williams (Division 42), Jean Carter (CAPP), Brent Slife, Stuart Pizer (Division 39), Larry 
                                                 
139 Throughout this section, we reference several commentary guidebooks to the Ethics Code.  The first in 
time is Ethics for Psychologists: A Commentary on the APA Ethics Code (1994) (hereinafter the “1992 
Guide”), authored by Mathilda Canter, the 1992 Ethics Code revision Chair, Bruce Bennett, Stanley 
Jones, and Thomas Nagy.  It was meant to serve as “a vehicle for providing some helpful commentary … 
to assist psychologists in learning and understanding the Ethics Code.”139  Celia Fisher, Chair to the 2002 
revision, wrote a guidebook titled Decoding the Ethics Code: A Practical Guide for Psychologists (2003) 
(hereinafter the“2002 Guide”) following the passage of the 2002 Ethics Code.  We also reference the 
2010 APA Ethics Code Commentary and Case Illustrations, by Linda Campbell, Melba Vasquez, Stephen 
Behnke, and Robert Kinscherff (hereinafter the “2010 Guide”).  Each of these guidebooks is helpful not 
only for its general insight into ethics and the APA Ethics Code, but also as a reference for how its 
authors, many of whom had a role in the 2002 Ethics Code revision, view ethics, the APA Ethics Code, 
and ethical guidance that should stem from it. 
140 See APA_0847536; 2002 Guide at 6.   
141 2002 Guide at 6. 
142 ECTF liaisons were full voting members. HC00008054 at 3.  An August 8, 1997 Ethics Committee 
Plan for the revision assigned liaisons voting status. 
143 2002 Guide at xxv-xxvi; Minutes of the Ethics Committee Task Force (on file with Sidley).  The 
agenda and minutes record observers, monitors, and members attending the meetings.  These names 
varied over the six years, and included individuals with varying levels of participation, even those who 
had never attended a meeting.  We drew from Fisher’s books and the minutes in compiling a list that 
fairly depicts the composition of the observer and monitor group, but we do not purport to include 
everyone who may have attended a meeting over the span of the six-year revision process. 
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Leitner, Stewart Cooper (Division 13), Deirdre Knapp (Division 14), and Richard Naugle 
(Division 40).  APA staff, including Stanley Jones, Deborah Felder, Dolph Printz, and, as of the 
end of 2000, Stephen Behnke, also participated.  Nathalie Gilfoyle served as counsel.144   


Led by Fisher, the ECTF was “committed” to making the revisions an “open” and 
“collaborative” process.145  To that end, after announcing the Code revision, the ECTF issued an 
open call for comments on the “adequacy of the 1992 Ethics Code” and the content and format 
of the draft Code revisions.  The ECTF also sent out a survey to collect critical incidents from a 
broad range of psychologists describing ethical challenges they had faced, approaches to these 
challenges, and the extent to which the 1992 Ethics Code was applicable to these challenges.146  
The survey questions would also be published in the APA Monitor as an open call for comments 
to the membership.147  Comments received in between meetings were distributed among the 
members as reference materials.148  These comments were then logged into the comments 
database and coded according to categories that would help set the priority for discussion at the 
meetings.149   


The ECTF met twice each year from 1998 to 2001, and once in 1997 and 2002.150  
During each meeting, the ECTF reviewed the full Ethics Code and discussed comments received 
in response to the critical incident survey, the open call to the membership, or, later on, to 
published draft codes.151  The task force then revised ethical standards based on the comments 
received and discussion of those comments.152  To effectuate revisions, APA staff would insert 
changes into a working document at the meeting so the attendees could see and comment on 
proposed changes in real time.153  All meeting participants were given the opportunity to 
comment on proposed revisions.154  Then members voted on proposed language.  The ECTF 
rules for voting required that a successful vote carry two-thirds of the eligible votes cast.155  Yet 
most participants could not recall the official voting requirements because almost all of the 


                                                 
144 HC00008054 at 4–5. 
145 2002 Guide at 8; APA_0847536; HC00008054 at 3–4.   
146 2002 Guide at 8. 
147 Id. at 7–8. 
148 See, e.g., HC00007680 at 2. 
149 Id, 
150 APA_0245725. 
151 Fisher interview (May 6, 2015). 
152 Behnke interview (May 1, 2015); El-Ghoroury interview (Apr. 14, 2015); Fisher interview (May 6, 
2015); Felder interview (May 19, 2015); Jones interview (Apr. 14, 2015); S. Knapp interview (Apr. 10, 
2015); Vasquez interview (Mar. 9, 2015).+ 
153 Fisher interview (May 6, 2015); Jones interview (Apr. 14, 2015); S. Knapp interview (Apr. 10, 2015); 
Koocher interview (Feb. 24, 2015); Grill interview (May 18, 2015).+ 
154 Fisher interview (May 6, 2015); Jones interview (Apr. 14, 2015); S. Knapp interview (Apr. 10, 2015); 
Koocher interview (Feb. 24, 2015).+ 
155 HC00007680. 
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Ethics Code revisions were achieved by consensus,156 which was the stated ideal way to resolve 
contested issues regarding the revision.157  When the group could not reach consensus, Fisher 
tabled the conversation on that standard and took it up either later that same meeting or at the 
next meeting.158  This process resulted in members and observers feeling that they had the 
opportunity to voice their opinions and that their voices were heard.  Although not all ECTF 
members preferred the final version of every standard, ECTF members told Sidley that they felt 
the process achieved as much consensus as possible, and none could remember an instance 
where someone attempted to block passage of a revision that was supported by the majority.159   


Although not all draft revisions were made public for comment, starting in 2000, drafts 
were typically published in the APA Monitor and made available on the APA website.160  
Comments on the draft revisions could be submitted in hard copy or electronically.161  At least 
two members were assigned to review each comment, and Celia Fisher reviewed every comment 
received.162     


Fisher was the clear leader of the ECTF: She set the agenda and led meeting discussions, 
and prior to every meeting, she distributed preparatory materials to members, including her notes 
and impressions regarding suggested changes.163  Fisher reviewed every comment the ECTF 
received throughout the duration of the task force.164  Between meetings, Fisher met with 
different interested constituents, such as members of Divisions 13 (Society of Consulting 
Psychology), 14 (Society for Industrial and Organizational Psychology), and 42 (Psychologists 
in Independent Practice), and spoke about the ECTF’s mission and progress at APA events and 
to APA’s governance.165  With the exception of Fisher, no other ECTF members or observers 
played a lead role in the meetings or discussions.166  


                                                 
156 Jones interview (Apr. 14, 2015); Kinscherff  interview (Apr. 20, 2015); S. Knapp interview (Apr. 10, 
2015). 
157 HC00007680; see also Fisher interview (May 6, 2015). 
158 HC00007680; Jones interview (Apr. 14, 2015); Fisher interview (May 6, 2015). 
159 [Footnote removed]+ 
160 Fisher interview (May 6, 2015); HC00004100; APA_0847528 (although this document states that 
drafts 4-6 were available for comment, documents show that the ECTF received comments to draft 3 of 
the Code as well). 
161 APA_0847528. 
162 Fisher interview (May 6, 2015). 
163 Jones interview (Apr. 14, 2015); S. Knapp interview (Apr. 10, 2015); Koocher interview (Feb. 24, 
2015); Vasquez interview (Mar. 9, 2015). 
164 Fisher interview (May 6, 2015); Behnke interview (May 1, 2015). 
165 APA_0847528. 
166 Jones interview (Apr. 14, 2015); Kinscherff  interview (Apr. 20, 2015); Koocher interview (Feb. 24, 
2015); Vasquez interview (Mar. 9, 2015). 
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APA staff members assisted the ECTF with logistical and administrative tasks, for 
example by: reserving the meeting room; stocking the room with notepads, writing implements, 
and other materials; and taking notes during the meetings.167  APA staff also participated in the 
meeting discussions and answered questions.168  Questions regarding ethics were directed to 
Behnke while questions regarding adjudications were directed to Jones.169  ECTF members told 
Sidley that none of the staff members took over the process or were overbearing in commentary 
or suggestions.170  No one felt that any person or persons dominated the meetings, except for 
noting that Fisher was in charge of the revision process.171  


B. Meeting Discussions 


The tone of the meetings reflected a deep concern among psychologists that the Code was 
being used as a weapon against them to create liability in criminal, civil, and administrative 
proceedings. 172   Clinicians, forensic psychologists, military psychologists, and correctional 
psychologists were concerned with Code language that they thought could be seized on to create 
unwarranted liability for psychologists in a variety of circumstances. 


The ECTF debated how to address this overarching concern.  Some thought the Code 
should be strictly aspirational and that it should not include any enforceable, proscriptive 
standards.  Others thought that it should be simplified and reduced in length to make it similar to 
the codes of other professional organizations (i.e., the American Psychiatric Association).173  
Still others wanted a greater level of specificity in the Code and suggested the inclusion of 
scenarios and guidance based on those scenarios.174   


ECTF discussions reflected these tensions between strict ethical standards and flexibility 
in the Code as well as individual psychologist’s concerns regarding their areas of practice.  
Several ECTF participants told Sidley that they focused on the revisions relevant to their field or 
area of practice.  For example, El-Ghoroury, the American Psychological Association Graduate 
Student representative member, told Sidley that he focused on the standards dealing with 
students and teaching.175  He remembered spending a great deal of time focused on those 
standards and spent less time and effort on the other sections of the Code.  Forensic psychologist 


                                                 
167 See Behnke interview (May 1, 2015); Jones interview (Apr. 14, 2015); HC00008042 at 5.   
168 Behnke interview (May 1, 2015); Breckler interview (Dec. 23, 2014); Jones interview (Apr. 14, 2015); 
Fisher interview (May 6, 2015); Felder interview (May 19, 2015). 
169 El-Ghoroury interview (Apr. 14, 2015); Jones interview (Apr. 14, 2015). 
170 Behnke interview (May 1, 2015); Kinscherff interview (Apr. 20, 2015); Koocher interview (Feb. 24, 
2015). 
171 Id. 
172 There is further discussion on this point later in the report. 
173 Behnke interview (May 1, 2015); S. Knapp interview (Apr. 10, 2015); Koocher interview (Feb. 24, 
2015); Williams interview (Apr. 30, 2015).  
174 Nightingale interview (June 9, 2015). 
175 El-Ghoroury interview (Apr. 14, 2015). 
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Ramos-Grenier told Sidley that she was quite focused on forensic psychology, and ensuring that 
standards properly addressed the dilemmas forensic psychologists faced.176  Deirdre Knapp, an 
industrial organizational psychologist, said she was concerned with ensuring the Code properly 
distinguished between psychologists who treated patients and those who had organizational 
clients so that there were standards that provided appropriate guidance to psychologists who did 
not have patients.177  And Grill, a military psychologist, focused his attention on standards that 
would address the ethical situations military psychologists faced.178 


Some ECTF members told Sidley that Bruce Bennett’s179 interest was specifically in 
reducing liability for psychologists.  Bennett180 was the Executive Director and CEO of the APA 
Insurance Trust (“APAIT”).  The APAIT, now called The Trust, provided insurance coverage 
and risk management for psychologists,181 and according to Fisher APAIT’s interest was in 
reducing liability for psychologists.  Some ECTF members told Sidley that Bennett had a lot of 
information about insurance fraud issues and liability,182 and that he brought to bear his 
perspective from APAIT and engaged in ECTF discussions with an eye toward minimizing 
liability for psychologists.183  At least one person thought Bennett was at the ECTF representing 
the APAIT.184   


Witnesses told Sidley that Bennett advocated for more flexibility in the Code.185  Fisher 
recalled that in discussions about flexibility in the Code, Bennett was interested in keeping the 
Code from becoming so restrictive that good psychologists were made more vulnerable to 
accusations of unethical behavior.186  Yet Fisher told Sidley that this point of view was not 
unique to Bennett and that the task force membership as a whole felt that way.187  That is, ECTF 


                                                 
176 Ramos-Grenier interview (June 4, 2015). 
177 D. Knapp interview (Apr. 10, 2015). 
178 Grill interview (May 18, 2015). 
179 Witnesses told Sidley that Bennett was part of the Revision Comments Subcommittee (“RCS”), the 
group responsible for the 1992 revision of the Ethics Code, that he was instrumental in the drafting and 
passage of the 1992 Ethics Code, and that he was one of the authors of the commentary guide to the 1992 
Ethics Code.  Bennett’s areas of expertise included professional liability and risk management, marketing 
and promotion of psychological services, ethics, and malpractice insurance issues.  He co-edited an APA 
monograph titled Professional Liability and Risk Management.   
180 Sidley contacted Bennett and requested an interview.  Bennett declined to be interviewed.  He agreed 
to answer written questions, but as of the date of this report, he had not done so.  As a result, the 
information regarding his participation reflects what we learned from other participants and documents. 
181 About the Trust, The Trust Insurance (2015), available at http://www.trustinsurance.com/about/.  
182 Fisher interview (May 6, 2015). 
183 Id.; Vasquez interview (Mar. 9, 2015). 
184 El-Ghoroury interview (Apr. 14, 2015). 
185 Bennett was an ECTF member for the full term of the revision.   
186 Fisher interview (May 6, 2015); Vasquez interview (Mar. 9, 2015). 
187 Fisher interview (May 6, 2015). 
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members did not want the Code revisions to expose psychologists to greater liability in any areas 
of practice.  At least one ECTF member recalled that Bennett favored loosening the Ethics Code 
standards and including the concept of “reasonableness” because it decreased psychologists’ 
liability.188   


Bennett’s role at APAIT created a clear conflict of interest that was not acknowledged 
during the revisions process.  Fisher told Sidley that, at the time, it did not occur to her that 
Bennett might have a conflict in being a member of the ECTF charged with revising the Code 
while working for an entity with a clear interest in limiting liability for psychologists.  
Considering it in retrospect, Fisher acknowledged that Bennett’s involvement in the revisions 
may have presented a conflict.189  Fisher told Sidley that Bennett had been part of the prior 
revision, and that the ECTF had been composed with an eye toward trying to include some 
individuals who had historical knowledge based on their participation in the 1992 revision.   


Fisher said that she did not get the impression that Bennett was trying to sway the task 
force in order to benefit the APAIT financially by reducing its costs for insuring psychologists, 
and if she had thought he was trying to do so, she would have found that unacceptable.  General 
Counsel Nathalie Gilfoyle told Sidley that she thought Bennett “almost certainly had an agenda” 
during the ECTF meetings.  She thought Bennett would have been concerned about members 
being charged with ethical violations and APAIT being “on the hook” for payouts.  Yet Gilfoyle 
did not think Bennett’s presence presented a conflict of interest because his affiliation with 
APAIT was known, he was very smart, and his contributions were respected.190 


 The tensions between including flexibility in the Code and having strict standards led the 
ECTF to make a concerted effort to be precise in the wording of the revised standards.191    
Specifically, they wanted to use clear, unambiguous language in the standards that would 
provide psychologists with fair notice of conduct that was required and conduct that was 
prohibited.192  This concern was a driving force in determining whether or not standards were 
properly “enforceable.”193 


II. ISSUES RAISED IN ECTF DISCUSSIONS 


A. Nuremberg Defense 


Subsequent documents show that during the second ECTF meeting, in March 1998, the 
task force discussed Standard 8.03.  The question raised was whether Standard 8.03 could be 


                                                 
188 Vasquez interview (Mar. 9, 2015). 
189 Fisher interview (May 6, 2015). 
190 Gilfoyle interview (May 18, 2015). 
191 Fisher interview (May 6, 2015); S. Knapp interview (Apr. 10, 2015); Koocher interview (Feb. 26, 
2015); Ramos-Grenier interview (June 4, 2015). 
192 Behnke interview (May 1, 2015); Fisher interview (May 6, 2015); Gilfoyle interview (May 18, 2015); 
Williams interview (Apr. 30, 2015); 2002 Guide at 8–9. 
193 Behnke interview (May 1, 2015); Fisher interview (May 6, 2015); 2002 Guide at 8–9. 
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construed to provide a defense for psychologists working in organizations who made attempts to 
comply with the Code but were precluded from doing so by their employer—the Nuremberg 
defense.194   


Standard 8.03 addressed conflicts between ethics and organizational demands and 
provided that: 


If the demands of an organization with which psychologists are affiliated conflict 
with this Ethics Code, psychologists clarify the nature of the conflict, make 
known their commitment to the Ethics Code, and to the extent feasible, seek to 
resolve the conflict in a way that permits the fullest adherence to the Ethics 
Code.195 


In the 1992 Code, Standard 8.03 was the standard that military and correctional 
psychologists would have looked to for guidance when they faced a conflict between what was 
required by the Code and what was demanded by their organizations.  Yet we did not find any 
evidence to suggest that the ECTF discussed the Nuremberg defense in the context of 
organizational demands placed on military or correctional psychologists.  Rather, the primary 
concern with regard to Standard 8.03 was whether it was fair to permit psychologists working for 
an organization or corporation to engage in conduct mandated by their employer without having 
to face ethical ramifications, while sanctioning independently practicing psychologists that 
engaged in the same conduct but were not acting pursuant to their employers’ directives. 


Presumably prompted by the ECTF’s discussion on this issue, Gilfoyle sought an opinion 
from outside counsel regarding 8.03.  In a memorandum dated September 24, 1998, outside 
counsel Kit Pierson of Heller Ehrman White & McAuliffe, provided Gilfoyle the “requested 
comments on possible modification of Ethics Standard 8.03.”  The memorandum summarized 
Pierson’s views regarding the legal impact of revising 8.03 “so that employees could no longer 
assert that they were complying with employer directives as a possible defense in ethics 
matters.”196  Pierson stated that he: 


 agree[d] that there are some circumstances in which the ‘Nuremberg defense’ is 
clearly inappropriate (e.g., a psychologist is directed to sleep with patients).  The 
commentary to 8.03 in Dr. Jones’ book also recognizes this (at 158: ‘in rare 
instances the entire employment situation might be so obviously illegal and 
unethical as to require withdrawal’).  It seems . . . there is very little argument that 
8.03 must be available as an absolute defense.197   


                                                 
194 HC00001888. 
195 Ethical Principles of Psychologists and Code of Conduct, American Psychological Association (1992), 
available at http://www.apa.org/ethics/code/code-1992.aspx [hereinafter “1992 Ethics Code”].  
196 HC00003161. 
197 Id.   
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Gilfoyle did not recall asking Pierson about the Nuremberg defense, nor did she recall 
any discussion that would have led her to ask Pierson about it.198  When read in context with 
Pierson’s other observations in the memorandum, the sentence “[i]t seems . . . there is very little 
argument that 8.03 must be available as an absolute defense” seems to suggest that Pierson did 
not believe 8.03 would or should ever serve as an absolute defense to illegal or unethical 
conduct.  Gilfoyle did not necessarily agree with Pierson on this point, but did not pursue it 
further.199  Pierson ultimately suggested that the decision of whether to revise 8.03 so that 
employees could not use complying with employer directives as a defense “ought to be decided 
on policy, not legal, grounds.”200  Pierson wrote: 


As a matter of policy, it seems odd to me that APA would permit a psychologist 
to violate its Code without sanction if directed by an employer, but would 
sanction another person engaging in the same conduct without this directive.201  


On October 15, 1998, Gilfoyle issued a legal memorandum to the ECTF analyzing the 
issue.202  In it, she stated that prior to the discussion of standard 8.03 at the previous ECTF 
meeting she: 


had not understood this provision to mean that a psychologist had a ‘Nuremberg’-
type defense that the employer or an organization with which (s)he is affiliated 
required or caused the unethical behavior, after unsuccessful efforts by the 
psychologist to change the organization’s unethical practice.203   


Gilfoyle told Sidley that the underlying concern regarding 8.03 was not whether it 
provided a “Nuremberg defense,” but whether it was fair to permit psychologists working for an 
organization or corporation to engage in certain conduct without ethical ramifications, when 
independently practicing psychologists that engaged in the same conduct were open to sanction 
from APA because they had not been acting pursuant to their employer’s directive.  Notes from 
1998 confirm that the ECTF was grappling with the notion that 8.03 could impose different 
ethical standards on organizational psychologists than those to which independent practitioners 
were held.204 


                                                 
198 Gilfoyle interview (May 18, 2015). 
199 Id. 
200 HC00003161. 
201 Id. 
202 See HC00001888.   
203 Although Pierson’s and Gilfoyle’s memoranda appear to be in response to questions that arose at a 
previous ECTF meeting, the minutes for the meeting immediately prior, which took place on March 27 –
29, 1998, simply state that “[i]n executive session, legal counsel was asked to report back to the ECTF at 
the October 1998 meeting regarding several questions.” 
204 ECTF Meeting Agenda (Apr. 9, 1999). The notes show that the ECTF discussed the idea of imposing a 
requirement upon organizational psychologists to follow the Ethics Code along with the countervailing 
consideration that if the standard “does not require them to comply with the Code in the end, one rationale 
for such a policy is that this might keep psychologists who are advocating for change in such settings, 
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None of the ECTF participants with whom we spoke had any recollection of the 
discussion that led to Pierson’s and Gilfoyle’s memoranda, or of any discussion of their findings.  
In fact, ECTF participants did not recall discussing the phrase “Nuremberg defense” at any point 
during the ECTF meetings. 


B. Dispensing with Informed Consent for Research 


Critics have alleged that Standard 6.12, which addressed dispensing with informed 
consent in research, was revised to permit the government to conduct research on detainees.  We 
did not find any evidence to support this allegation.   


Standard 6.12, in the 1992 Ethics Code, provided that:  


Before determining that planned research (such as research involving only 
anonymous questionnaires, naturalistic observations, or certain kinds of archival 
research) does not require the informed consent of research participants, 
psychologists consider applicable regulations and institutional review board 
requirements, and they consult with colleagues as appropriate.205  


The third draft revision of the Code, generated on March 21, 2000, contained the first 
revisions to 6.12 and proposed revising it  to: 


Psychologists may dispense with informed consent only where permitted by law, 
applicable regulations and institutional review board requirements or where: (1) 
research is conducted in commonly accepted educational settings and involves the 
study of normal educational practices, instructional strategies, or effectiveness of 
or the comparison among instructional techniques, curricula, or classroom 
management methods and that would not reasonably be assumed to create distress 
or harm; (2) research involving only anonymous questionnaires, naturalistic 
observations, or certain kinds of archival research for which participants can not 
be identified and for which disclosure of the participants' responses would not 
place them at risk of criminal or civil liability or be damaging to the participants' 
financial standing, employability, or reputation or that would not reasonably be 
assumed to create distress or harm.206  


The draft standard dispensed with informed consent where permitted by law, applicable 
regulations, and institutional review board requirements and then set forth two exceptions.  The 


                                                                                                                                                             
 


rather than forcing the psychologist’s resignation or dismissal.  Whether if it does not require them to 
comply with the Code in the end, it is problematic that this may mean that other psychologists (such as 
private practitioners) must meet a higher standard.  Whether to have no provision regarding such 
matters.”   
205 1992 Ethics Code. 
206 HC00000106. 
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language of the standard underwent some additional revisions between this first proposed change 
and what eventually became the final standard, numbered 8.05 in the 2002 Code.   


In its final form, Standard 8.05 was more complex than its predecessor and established 
two, overarching categories of instances when psychologists were not required to obtain 
informed consent for research.  Standard 8.05 provided that:   


Psychologists may dispense with informed consent only (1) where research would 
not reasonably be assumed to create distress or harm and involves (a) the study of 
normal educational practices, curricula, or classroom management methods 
conducted in educational settings; (b) only anonymous questionnaires, naturalistic 
observations, or archival research for which disclosure of responses would not 
place participants at risk of criminal or civil liability or damage their financial 
standing, employability, or reputation, and confidentiality is protected; or (c) the 
study of factors related to job or organization effectiveness conducted in 
organizational settings for which there is no risk to participants’ employability 
and confidentiality is protected or (2) where otherwise permitted by law or federal 
or institutional regulations. 


Category (1) is subdivided into three lettered subcategories that identify certain kinds of 
research, such as the study of educational practices or job effectiveness, naturalistic observations, 
and archival research, that may be conducted without informed consent.  According to an Ethics 
Code commentary authored by Behnke, Campbell, Kinscherff, and Vasquez, allowing these 
subcategories of research to proceed without informed consent is based on the premise that 
“[w]hen data collection does not jeopardize [] protections” put in place to prevent “harm, 
exploitation, distress and adverse consequences of psychological activities” to individuals, 
psychologists may “use their professional judgment in determining the appropriate consent status 
of their proposed research.”207  The commentary explains that “confidentiality is maintained and 
secured in all cases when consent is not sought,” although notably that restriction only applies to 
Category (1).  In Fisher’s Guide to the Ethics Code, she wrote that the three lettered 
subcategories were also all “predicated on the condition that the research will not create distress 
or harm.”208  Therefore, according to the Ethics Code, if research within any of the lettered 
subcategories would “reasonably be assumed to create distress or harm,” then psychologists may 
not dispense with the requirement to obtain informed consent.   


Yet Category (2) allows dispensing with informed consent simply “where otherwise 
permitted by law or federal or institutional regulations”—and is not subject to the prerequisite 
that the research not reasonably be assumed to create distress or harm.  Nor is it subject to the 
requirement that confidentiality be maintained and secured in all cases where consent is not 
sought.   


Critics allege that the changes to Standard 6.12 did away with the basic protections 
regarding informed consent as outlined in the Nuremberg Code.  The Nuremberg Code “was an 


                                                 
207 2010 Guide at 269. 
208 2002 Guide at 157. 
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attempt to formulate a universal natural law standard for human experimentation.”209  
Specifically, during the Nuremberg trials following World War II, one trial, dubbed the “Medical 
Case,” focused on the physicians’ participation.  The judgment contained a 10-point code for 
legitimate human research and experimentation now known as the Nuremberg Code.  The first of 
the 10 points stated that the subject’s informed consent was absolutely essential, and explained 
informed consent more fully, to include factors such as the subject having free power of choice, 
not being subjected to coercion or force, and having enough knowledge and information to make 
an enlightened choice.210   


Critics alleged that by creating a specific and otherwise unrestricted exception to 
obtaining informed consent, as articulated by Category (2), the Ethics Code allowed 
psychologists to obviate the basic protections of the Nuremberg Code if and when the 
government permitted it.  The critics’ concern was that this exception could allow psychologists 
to participate with impunity in detainee interrogations if their involvement was deemed to be 
research and if the government determined informed consent from detainees was not required.211   


The outside experts Sidley spoke to agreed that the blanket exception for dispensing with 
informed consent simply when permitted by law was problematic.212  The experts generally 
acknowledged that there were certain circumstances where informed consent was not required, 
including in situations where the government permits, for example, the gathering of personal 
health information.213  That said, Nora Sveaass, Associate Professor of Psychology at the 
University of Oslo who served on the UN Committee Against Torture from 2006 through 2013, 
told Sidley that exceptions such as the ones outlined in Category (1) of 8.05 should be linked to 
specific concerns in order to highlight potentially problematic situations.214  Janel Gauthier, 
President of the International Association of Applied Psychology and primary drafter of the 
“Universal Declaration of Ethical Principles for Psychologists,” agreed that “examples of the 
types of research for which consent . . . may not be needed . . . is helpful.  However, it is empty if 
such examples are given without being put into a context of underlying moral considerations and 
the need for case-by-case decision making.”215  But all expressed concern that Category (2) had 
no limiting language associated with it.216  Sveaass noted that it was “stated as a general 
                                                 
209 George Annas and Michael Grodin, The Nazi Doctors and the Nuremberg Code: Human Rights in 
Human Experimentation, 3 (1992).  
210 The Nuremberg Code, U.S. Department of Health & Human Services, available at 
http://www.hhs.gov/ohrp/archive/nurcode.html. 
211 See below for further discussion on government research. 
212 Reverby interview (June 24, 2015). Susan Reverby is the Marion Butler McLean Professor in the 
History of Ideas at Wellesley College who authored Examining Tuskegee: The Infamous Syphilis Study 
and Its Legacy.  See also Email from Sveaass to Sidley (June 24, 2015); Email from Gauthier to Sidley 
(June 25, 2015). 
213 Reverby interview (June 24, 2015); Email from Gauthier to Sidley (June 25, 2015). 
214 Email from Sveaass to Sidley (June 24, 2015). 
215 Email from Gauthier to Sidley (June 25, 2015). 
216 Reverby interview (June 24, 2015); Email from Sveaass to Sidley (June 24, 2015); Email from 
Gauthier to Sidley (June 25, 2015). 
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permission if [the] state or institution so decide,” which was problematic.217  Gauthier pointed 
out that “permitted by law does not make something ethically justifiable” and that 8.05 “(perhaps 
unwittingly) gives the impression that, if dispensing with consent is ‘permitted’ by law, no 
further considerations are needed.”218  Sveaass asked why the Standard did not address potential 
dilemmas, or at least cross-reference to standards that address dilemmas, including 1.02.219  
Sveaass summed up the concern, asking about situations where “the research may be highly 
controversial and unethical but despite this ordered by the state.  Then what?”220 


Although critics have suggested that the change to Standard 6.12 may have been 
prompted by the events of 9/11, the complained-of language was drafted prior to 9/11.  Sidley 
asked Fisher about the post-9/11 change of the phrase to “institutional regulations,” the purpose 
of that change, and what “institutional regulations” meant.  Fisher responded she did not recall 
any specific reasons for those changes, and that she was not certain what “institutional 
regulations” meant. 221   She believed the ECTF probably thought “institutional review board 
requirements” was redundant because it would already be covered under “federal regulations,” 
but she conceded that “institutional regulations” was not a good phrase to use because it was not 
clear what the phrase meant, it was not otherwise defined in the Code, and therefore gave no 
proper notice about what it permitted.222  


Few participants had a strong recollection of discussions regarding research or informed 
consent as it related to research—or the reasons for the revision.  Fisher stated that the 
motivation for the changes to 8.05 were to bring it in line with federal regulations that were 
much more specific than what 6.12 stated, which she described as an “afterthought” in the 1992 
Code that said almost nothing.  Fisher thought Category (1) created a more protective standard, 
since none of the identified research could be done without informed consent if it would create 
distress or harm.  She stated that no one was that concerned with Category (2), and that the intent 
in including it was to catch up to federal regulations, especially dealing with HIPAA.  In Fisher’s 
Guide to the Ethics Code, the discussion regarding Category (2) focuses solely on situations 
under which Protected Health Information (“PHI”) can be used without client/patient 
authorization.223   


Because the critics’ concerns regarding 8.05 focused on the usurping of subjects’ 
informed consent, Sidley also looked at other standards in the 2002 Code dealing with informed 
consent, including 3.10 “Informed Consent,” 9.03 “Informed Consent in Assessments,” and 
10.01 “Informed Consent to Therapy.”  Both 9.03 and 10.01 require obtaining informed consent 
pursuant to the terms in 3.10.  In relevant part, 3.10 requires psychologists to obtain informed 


                                                 
217 Email from Sveaass to Sidley (June 24, 2015). 
218 Email from Gauthier to Sidley (June 25, 2015). 
219 Email from Sveaass to Sidley (June 24, 2015). 
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222 Id. 
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consent for various activities “except when conducting such activities without consent is 
mandated by law or governmental regulation or as otherwise provided in this Ethics Code.”  
Standard 9.03 also contains an explicit exception to obtaining informed consent when “testing is 
mandated by law or governmental regulations.”  In short, it appears that the Ethics Code’s 
standards dealing with obtaining informed consent permitted psychologists to dispense with that 
requirement if a law or regulation permitted or mandated it.  This aspect of each of the standards 
was present in the Code before September 11, 2001.   


We did not see any evidence to suggest that these standards were changed after 
September 11, 2001 to accommodate any particular agenda. Nor was there evidence that any 
national security or response to terrorism discussion occurred in relation to any of these 
standards.224 


C. Creation of Police & Public Safety Psychology, Correctional Psychology, and 
Military Psychology Seat  


In 1999, Edmund J. Nightingale was elected to become Council representative for 
Division 18, Psychologists in Public Service.225  Division 18 represented psychologists working 
in the Veterans Administration (“VA”), the criminal justice system, police and public safety, 
state mental health systems, the Indian Health Service, and other similar settings.226  When he 
joined Council, Nightingale learned about the Ethics Code revision and thought that public 
service, law enforcement, and correctional psychologists, who faced ethical dilemmas unlike 
those any psychologists faced in private practice, lacked representation on the task force.227  
Nightingale had worked in VA psychology for his entire career and knew that VA psychologists 
faced different challenges than private practitioners.  Moreover, based on Nightingale’s 
knowledge of work done by psychologists in law enforcement (i.e., counseling officers with 
work issues because of family situations, assisting in hostage negotiations, and counseling on 
police interrogations), he thought these psychologists in particular, and public service 
psychologists as a group, should have more guidance from the Code—and that a representative 
on the ECTF from this group could further that end.228  Therefore, Nightingale moved to add a 
seat on the ECTF for someone to represent public service psychologists. 


Nightingale recalled that the request for the additional ECTF seat was met with general 
resistance.229  Nightingale speculated that the resistance may have been due to a number of issues 
including that the revision process was well underway and the seat would create additional 


                                                 
224 In fact, the language in 3.10 excepting the need to obtain informed consent if non-obtainment was 
mandated or prescribed by law first appeared in the November 1999 draft revision.  HC00000534; 
HC00003327. 
225 Nightingale interview (June 9, 2015). 
226 Id.; Psychologists in Public Service, American Psychological Association, available at 
http://www.apa.org/about/division/div18.aspx.  
227 Nightingale interview (June 9, 2015). 
228 Id. 
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expense that would need to be budgeted to ECTF.230  Nightingale also thought there was 
pushback because he was new to Council, and as a relatively young, brash member was 
“elbow[ing] [his] way” in and bucking typical protocol with his request.231  Nightingale 
remembered there was “some annoyance” at his proposal, although he could not identify specific 
people, with one exception: Nightingale recalled a pointed exchange with Koocher that was 
probably related to this issue, although Nightingale conceded it was long ago, and the dispute 
could have been about something else.  Nightingale asked Sidley if Koocher was on the ECTF 
and when we confirmed he was a member, Nightingale said it made sense that Koocher, as a 
member, would be upset about a newcomer intervening in the ECTF process.232   


Nightingale said that Pat DeLeon (1999 APA president-elect and 2000 president) shared 
the view that ECTF should have a seat to represent public service psychologists and counseled 
Nightingale to advocate for the additional seat not only on behalf of Division 18, but on behalf of 
Division 19 as well.233  According to Nightingale, DeLeon advised him that APA usually worked 
best in coalitions and that joining forces with Division 19, a group that faced similar ethical 
dilemmas to members of Division 18, would make for a better case to add a seat to the ECTF.  
Nightingale stated that DeLeon “knew how things worked” because he had been involved in 
APA governance for a long time and agreed to advocate for the additional seat on behalf of both 
divisions.234 


Both the Ethics Committee and Board recommended that Council reject the resolution.235  
Despite the recommendations of the Board and Ethics Committee, Nightingale made an 
impassioned plea at the Council meeting to add the seat, and succeeded in garnering enough 
support to do so.236  In August 2000, Council voted to approve a resolution for funding one 
additional seat on the ECTF to represent Police & Public Safety Psychology and Correctional 
Psychology (Division 18), and Military Psychology (Division 19).237  The approved resolution 
stated that the Ethics Committee had no representation from these groups and no “demonstrated 
expertise in these areas of endeavor” and that: 


[T]he current Ethical Principles of Psychologists and Code of Conduct [are] silent 
on many critical issues faced by psychologists who work in these areas and look 
to the principles and code and to the Ethics Committee for guidance; and  


[T]he issues they face include consultations with immediate life or death 
outcomes (hostage negotiations, timing of interventions in the presence of SWAT 
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235 HC00007163; Approved Minutes of the Board (June 9 – 11, 2000) (on file with Sidley); Nightingale 
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Teams, dual roles by regulation in prison riot situations) coaching of interrogators 
during investigative interrogation, development of profiles for investigative 
purposes, and special situations involving confidentiality and prescribed dual 
roles (working with military clients and their dependents).238 


The new seat was set aside for a member from Division 18 or 19, and the presidents of 
those divisions were asked to submit nominations.239  Randy Taylor, President of Division 18, 
nominated Gilbert Sanders and Steve Norton.  Sanders submitted his resume, which showed he 
was a Captain for the United States Public Health Services and a Counseling Psychologist for the 
Immigration and Naturalization Services (“INS”), and provided a range of mental health services 
to INS detainees.240  He was also a Captain with over 20 years in the military and 10 years in 
correctional psychology work.241  Norton was a clinical psychologist with areas of interest in 
forensic and correctional psychology, and was a member of Division 18.242  Janice Laurence, 
President of Division 19, nominated Robert Nichols.243  Nichols was a retired Army Colonel who 
had worked in clinical and non-clinical settings in the military and civilian settings.244  The 
ECTF received three other nominations: Dennis Grill, nominated by task force chair Fisher and 
task force member Bennett; and Jeffrey Younggren and Karl Moe, both nominated by 
Koocher.245  At the time, Younggren was a Colonel in the U.S. Army Reserve, a clinical and 
forensic psychologist in private practice, and a consultant in risk management to the APAIT.246  
Moe was a member of Division 19 and was in the Air Force.247  Nightingale confirmed he did 
not submit, nor was he asked to submit, a nominee.248 


Grill, who belonged to Division 19, was selected to fill the seat.  Documents do not 
clearly show how or why Grill was picked above other nominees, although internal APA staff 
correspondence indicates he was Fisher’s choice.249  In an October 3, 2000 email, Gilfoyle told 
DeLeon that “Celia strongly wanted Dennis Grill.”250  And in an October 4, 2000 email to 


                                                 
238 Approved Minutes of the Council (Aug. 3 & 6, 2000) (on file with Sidley). 
239 See HC00007082; Approved Minutes of the Council (Aug. 3 & 6, 2000) (on file with Sidley).   
240 HC00007120. 
241 APA_0157701. 
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Koocher, with a copy to Kinscherff, Gilfoyle stated that perhaps they could explain why the 
Ethics Committee “went with the nominee of the ECTF chair.”251   


Fisher said she did not remember nominating Grill and that he was nominated by the 
divisions, not by the ECTF.252  When asked whether Grill was her nominee, Fisher did not 
remember ever expressing any preference for Grill.253  Despite nominating him, Fisher stated she 
would have no reason to favor Grill over any other candidate.254  The only preference Fisher 
recalled was not wanting to give the seat to Younggren based on past interactions with him.255  
Otherwise, she could recall no basis for distinguishing among the nominees and speculated that 
if she did express a preference for Grill, it may have been based on having met Grill once or 
twice in the past and not having any familiarity with most other nominees.256  


After learning of Grill’s appointment to the ECTF, Sanders, who was not chosen, sent a 
fax to Kinscherff complaining about Grill’s selection because Grill only had military experience 
whereas Sanders had both military and correctional settings experience.257  Because Grill lacked 
experience in correctional psychology, Sanders asked that “the Ethics Committee be informed 
that several critical factors may not be discussed that correctional psychologists feel [are] urgent 
in any revision of the APA Code of Ethics.”258  Nightingale was equally displeased with the 
choice, and in an email to DeLeon said:  


It just goes to show that you can win one on the floor or lose it [in] the cloak 
rooms . . . Dennis Grill may be a fine nominee, but he has no background in 
Police/correctional issues.  I had thought the process was one wherein the division 
nominees would become the selection pool from which the committee would 
make a selection.  I was wrong.  The gods were offended and they did what they 
pleased!259   


  In an October 3, 2000 email chain between Gilfoyle and then-APA President DeLeon, 
DeLeon counseled Gilfoyle to communicate directly with an unnamed male individual who “got 
council to override everyone’s recommendations” but who DeLeon and Gilfoyle expected not to 
be pleased with Grill’s selection for the seat.260  The email chain does not identify the “he” to 
whom they are referring, but presumably they are talking about Nightingale, who had moved for 
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the seat in Council.  Nightingale confirmed to Sidley that he had been upset someone from 
military psychology was appointed to the seat, but that he thought Grill was selected due to the 
politics of his having moved for the seat.  Nightingale took the whole episode as a “lesson 
learned” in diplomacy.261 


Although he was upset with Grill’s selection to the ECTF, Nightingale was able to 
communicate his concerns about the Ethics Code by making public comments and reaching out 
to Fisher to express his concerns and suggestions.262  Fisher was responsive to Nightingale’s 
correspondence, and at one point he even commented: “What a wonderfully complete reply.  
Thank you for your efforts on behalf of the revision, but more especially for the thoughtfulness 
of your reply.”263  It therefore does not appear that Nightingale was sidelined in his ability to 
comment or provide insight to the revision process.   


Grill did not know why he was selected to fill the seat—he did not volunteer his name for 
consideration and did not know who did.264  He speculated that the person most likely to have 
suggested his name would have been one of the other nominees—Younggren—whom Grill had 
known for “a very long time” and who had tried to involved Grill in ethics issues.265  Although 
Grill attended ECTF meetings, Fisher and other members do not remember him being 
particularly vocal.266   


It is not clear why Grill was selected over other nominees, but it is undisputed that the 
addition of the seat and Grill’s appointment predated the attacks of September 11, 2001 and were 
not motivated by a response to those events.  Indeed, the addition of a seat to represent public 
service and military psychologists was controversial and the decision was made by Council 
against recommendations by the Board and Ethics Committee. 


D. Conflict Between Ethics and Law – Standard 1.02 


The first proposed changes to Standard 1.02 appeared in the fourth draft of the revised 
Code, generated in October 2000267 — which was the first draft generated after Grill’s 
appointment to the ECTF.  The proposed changes to Standard 1.02 expanded the Standard to 
address not only conflicts between the Code and the law but also conflicts between the Code and 
“regulations, or other governing legal authority.”  In addition, the revisions permitted 
psychologists to adhere to the requirements of “the law, regulations, or other governing legal 
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authority” if the conflict was unresolvable.  The comparison below shows Standard 1.02 of the 
1992 Code against the proposed changes. 


 


The proposed language was ultimately incorporated into Standard 1.02 in the 2002 Code, 
with one additional change—the deletion of the phrase “in a responsible manner,” which was 
removed in the June 2001 draft.  Critics allege that the revised language, especially the addition 
of the second sentence, made it permissible under the Code for a psychologist to abdicate his or 
her ethical obligations and follow a military or correctional facility order even when the order 
conflicted with the Code.  As long as a psychologist made known his or her commitment to the 
Code and took some steps to resolve the conflict, the psychologist could follow the order and not 
face ethical sanctions.  Perhaps the strongest criticism of this revision is that it gave 
psychologists cover to participate in or otherwise consult on interrogations involving enhanced 
techniques that were tantamount to torture.  


 While the revisions to Standard 1.02 may have had the effect of providing cover for 
these psychologists, we found no indication that the revisions were motivated by the 
government’s interrogation program, or by a desire to protect psychologists who were involved 
in detainee interrogations, let alone abusive or coercive interrogations.  Rather, we found that 
changes to Standard 1.02 were motivated by a desire to help: 1) clinicians and forensic 
psychologists caught between court orders and ethical obligations, and 2) military and 
correctional psychologists who worried about ethical conflicts with military or correctional 
facility orders.  Specifically, psychologists were concerned that the term “law” as used in 
Standard 1.02 was too narrow to cover certain mandates such as subpoenas, court orders, or law 
enforcement or military orders, and that the Code lacked clarity with regard to what 
psychologists were required or permitted to do if they were unable to resolve a conflict between 
the law and the Code. 


Fisher recalled these concerns and explained that silence in the 1992 Ethics Code on what 
actions psychologists could or should take when faced with a conflict between the Code and the 
law created confusion and anxiety about whether psychologists who attempted but failed to 
resolve the conflict had met their ethical obligations, or whether they were required to lose their 
jobs or face other consequences in order to comply with the Ethics Code.268  Fisher said that 
permitting psychologists to “adhere to the requirements of the law, regulations, or other 
governing legal authority” was meant to make clear that the Code did not require psychologists 
to quit their jobs, go to jail, or face court martial in order to comply with the Ethics Code.269  
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Comments to the revised draft Code support this statement and indicate that some psychologists 
were “glad to see an explicit and clear statement about what one’s practice should be when the 
law and ethics are in conflict.”270  Another comment indicated that “[t]he addition that specifies 
protocol for dealing with conflict between law and ethics was of critical importance.  Clarifying 
this possibly frequent quandry [sic] helps in creating a more applicable set of ethical codes.”271  


1.  Concerns from correctional and military psychologists 


Fisher’s notes reflect that the participants were thinking about the military in the context 
of 1.02 as early as 1999.  Specifically, comments to the 1999 draft standard 1.02 had a 
typewritten entry of “[n]o changes recommended” and the following handwritten comment: “EC 
Statement: shd military be referenced?”272  “EC” is a possible reference to the Ethics Committee, 
but the document contains no other comments or references for the standard.  This was the 
earliest reference to the military or correctional psychologists contained in the draft revisions, but 
it is clear that correctional and military psychologists wanted to ensure that Standard 1.02 
applied to correctional facility and military orders.273   


Grill, the task force member representing law enforcement, correctional, public service, 
and military psychologists, told Sidley that his principal focus as a task force member was to 
enact changes to standard 1.02 that would ensure military orders were covered as a potential 
conflicting authority under 1.02274 — and that he advocated for this change during the revisions 
process.275  Grill stated that, for example, the regulations of the Army, the VA, or the San 
Antonio Police Department are not law, but they are still directives for those who work for those 
organizations.276  Therefore, the language “regulations or other governing legal authority” was 
added to capture, among other things, military regulations that are not law but are directives.277    
For Grill, it was important to address the conflicts that military psychologists faced on a routine 
basis when confronted with military procedures and regulations that were not consistent with 
Ethics Code requirements.278  A principal concern for Grill was the issue of non-confidentiality 
for military patients seen by military psychologists.279 280  If a military psychologist assessed and 
                                                 
270 ECTF Reference Book Part 9, comment 313 (Laxton) (June 22-24, 2001) (on file with Sidley). 
271 Id. at comment 375 (Paez). 
272 ECTF Meeting Agenda (Apr. 9, 1999) (on file with Sidley).   
273 Grill interview (May 23, 2015); Nightingale interview (June 9, 2015);  Fisher Notes (undated) (on file 
with Sidley). 
274 Grill interview (May 23, 2015). 
275 Id. 
276 Id. 
277 Id. 
278 Id. 
279 Id. 
280 At least one other comment from a military psychologist raised the issue of confidentiality in the 
military setting, although not specifically tied to any standard: in comments gathered for review at the 
April, 1999 meeting, Patrick Harrington suggested “explicit wording in the ethical principles regarding 
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treated someone in the military, the psychologist was required to inform superiors of any 
treatment prescribed or concerns stemming from information gleaned during therapy.  Military 
patients, therefore, were not afforded confidentiality over their assessment and treatment 
information.281   


In the early 1990s, Grill and others, including Younggren, worked on a form to explain 
the limits of treatment confidentiality to military personnel.282  Grill said that the form tried to 
inform the soldier as much as possible about the psychologists’ limits on maintaining 
confidentiality and then the soldier could determine whether to continue with treatment.  Despite 
that, Grill was still concerned about confidentiality and other conflicts between military 
regulations and ethical requirements and thought that 1.02 should provide military psychologists 
with guidance for those situations.283  Sidley asked Grill why his concerns were different than 
those of other participants representing organizational psychology in the ECTF. Grill noted that 
organizational psychologists had clients not patients, and for Grill it was important to address 
ethical conflicts in the context of treating patients.284  


Grill said that no one identified Standard 1.02 for him as one that needed to be changed 
when he was asked to participate in the ECTF, but that it was clear to him that it was a principal 
area of concern for his constituency.285  He had grappled with the question of conflict between 
military requirements and the law while he practiced, and had discussed it with Younggren.  So 
Grill knew when he started on the ECTF that 1.02 was a relevant standard for his concerns.286  


Members of Division 18, Psychologists in Public Service, lobbied for the change to 1.02 
as well.  Gil Sanders,287 the Chair of the Criminal Justice (Corrections) Section of Division 18, 
communicated with Fisher about the Division’s concerns with the scope of 1.02.  Specifically, he 
and Fisher discussed three standards: conflict between ethics and law,288 multiple relationships, 


                                                                                                                                                             
 


confidentiality for both civilian and active duty patients seen in military healthcare settings.”  ECTF 
Reference Booklet Part 5, comment 116 (Harrington) (Apr. 9-11, 1999) (on file with Sidley). 
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correctional, public service, and military psychologists.   
288 At that time, the standard addressing conflicts between ethics and law was temporarily numbered 1.03 
because as of draft 1 of the revision, generated in April 1999, Standard 8.01, addressing familiarity with 
the Ethics Code, was moved to 1.02, shifting the conflict standard to 1.03. 


JA2342







INDEPENDENT REVIEW REPORT TO APA  2002 ETHICS CODE REVISION    
 


106 
 


and dispensing with informed consent for research.289  Regarding the conflict standard, Fisher’s 
notes about their conversation stated that: 


Psychologists in correctional facilities are often caught between conflicting 
demands of their facilities and the ethics code.  However, [the conflict standard] 
may not be adequate because ‘law’ is vague in these facilities and are often 
interpreted through ‘regulations.’  Would including ‘government regulations’ in 
[the conflict standard] address this issue?290   


Although it is not possible to tell from the note if others had also proposed the language, 
Fisher’s note shows that Sanders suggested the “government regulations” language that was 
eventually incorporated into the standard. Fisher’s notes on the comments to draft 3 of the Code, 
which was generated in March 2000, also speak to this question, clearly attributing the 
suggestion of the phrase “law, regulations, or other governing legal authority” to Division 18.291   


Fisher agreed with the overall concerns of military and correctional psychologists that the 
scope of 1.02 in the 1992 Code did not capture conflicts arising from directives in correctional 
and military settings.292  Fisher recalled that “one of the lawyers” at APA, perhaps Nathalie 
Gilfoyle, had determined that “law” did not include orders issued by supervisors or superiors to 
military and correctional psychologists.293  Fisher thought the revised, more expansive language 
would therefore ensure 1.02 covered directives to military and correctional psychologists, who 
faced legal or quasi-legal consequences from disobeying orders from their superiors.  More 
specifically, Fisher recognized the “stakes were higher” for military psychologists, who could 
face court martial for disobeying a direct order.294   


The new 1.02 language made explicit that it captured mandates other than federal or state 
law and therefore clarified that military and correctional psychologists should refer to 1.02 to 
guide them when faced with conflicts between their employer’s directives and ethics.  Before the 
revisions to Standard 1.02, correctional and military psychologists would have looked to 8.03 in 


                                                 
289 Sanders’s comment on dispensing with informed consent for research was not relevant to the issues in 
this investigation. 
290 Fisher Notes (undated) (on file with Sidley). 
291 See APA Ethics Code, Draft 3 Comments (on file with Sidley).   
292 Fisher interview (May 6, 2015). 
293 In discussions with the investigative team, Gilfoyle did not think she would have interpreted “law” so 
narrowly as to have excluded judicial or military orders, but she did recall others’ concern about ensuring 
that the standard cover, for example, court orders.   
294 Harrington’s comment, up for consideration in April 1999, pointed out that, as to the confidentiality 
issue he raised, “[a] potential problem lies in the different military laws that apply (e.g., commanding 
officer ‘orders’ you to give information and if you don’t obey you could have charges brought against 
you).”  ECTF Reference Booklet Part 5, comment 166 (Harrington) (April 9-11, 1999) (on file with 
Sidley).  As a reviewer for this comment, Koocher determined that this issue was effectively addressed in 
the current ethics code and added that it had been written about extensively, therefore no action in the 
current Code was needed.  The other reviewer, Swenson, noted that the issue was already under 
consideration. 
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the 1992 Code which addressed “Conflicts Between Ethics and Organizational Demands” (1.03 
in the 2002 Code).  Standard 8.03 required that: 


If the demands of an organization with which psychologists are affiliated conflict 
with this Ethics Code, psychologists clarify the nature of the conflict, make 
known their commitment to the Ethics Code, and to the extent feasible, seek to 
resolve the conflict in a way that permits the fullest adherence to the Ethics 
Code.295  


The 1992 Guide to the Ethics Code explicitly contemplated ethical challenges faced by 
military psychologists under Standard 8.03:  


It is recognized that in some situations as, for example, in the military, the 
psychologist is not likely to be able to change the system.  But note that failing to 
resolve the conflict is not an ethical violation.  Failing to attempt resolution is.296   


Fisher’s Guide to the 2002 Ethics Code did not discuss military and correctional 
psychologists in relation to 1.03 (2002), but addressed them in the context of 1.02, noting that the 
standard “addresses instances in which the requirements of the Ethics Code may conflict with 
judicial authority, with state or federal laws, or with regulations governing the activities of 
psychologists working in the military, correctional facilities, or other areas of public service.”297  
It therefore appears that the language in the 2002 revised Code successfully transferred coverage 
of ethical conflicts arising in military and correctional settings from 8.03 (1992), which dealt 
with ethical conflicts with organizational demands, to 1.02, which tackled ethical conflicts with 
law, regulations, or other governing legal authority.   


With the revision to Standard 1.02, psychologists arguably no longer had to resolve 
ethical conflicts in a way that “permits adherence”298 to the Code; instead, they could simply 
follow the law.  Yet we did not see any evidence that the shift to reliance on 1.02 from 8.03 
(1992 Code) / 1.03 (2002) had a practical impact on the obligations imposed upon military 
psychologists.  Although the language differs, neither iteration of either standard imposed a 
requirement on psychologists to follow either the Ethics Code or the conflicting directive.  
Rather, both standards had the same basic affirmative requirements: that psychologists raise the 
conflict and attempt to resolve it.  Both also left the final decision of what to do, if the conflict 
was unresolvable, to the psychologist.  And although both 1.02 and 1.03 were amended in 2010 


                                                 
295 1992 Ethics Code.   
296 Id. at 159 (emphasis in original).   
297 2002 Guide; see also 2010 Guide at 26–28 (including case study regarding psychologists in 
correctional setting, under Standard 1.02 case studies).   
298 The 2002 Ethics Code removed the adjective “fullest” from standard 1.03, thereby requiring only that 
psychologists “resolve the conflict in a way that permits adherence to the Ethics Code,” rather than “the 
fullest adherence,” as the language in 8.03 required.  Ethical Principles of Psychologists and Code of 
Conduct, American Psychological Association (2002), available at 
http://www.apa.org/ethics/code/principles.pdf [hereinafter the “2002 Code”]. 
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to include language explicitly prohibiting their terms to excuse a violation of human rights, 
neither standard contained that explicit limitation in 1992 or 2002. 


Sidley found no evidence that the Nuremberg defense arose at any point during the 
considerations of the revisions to 1.02.  This is especially notable in light of the revisions 
specifically aimed at expanding the scope of 1.02 to capture ethical conflicts with military 
directives.  We note that the 1992 Guide had contemplated that 8.03, at that time the standard 
that covered military and correctional psychologists, was not a universal solution for conflict 
situations.  The 1992 Guide explained that “psychologists are not ordinarily expected to resign 
from their professional positions in order to comply with the stipulations of [the] Ethics 
Code,”299 but recognized that there were certain “rare instances” that were “so obviously illegal 
and unethical as to require withdrawal, such as if the psychologist finds that he or she has been 
hired solely to ‘develop’ and sell bogus, totally unvalidated ‘diagnostic’ tests.”300  Neither the 
1992 Ethics Code nor the 1992 Guide explained when a situation becomes one of the “rare 
instances” requiring withdrawal.  It seems reasonable to conclude from the example provided 
that an interrogation involving enhanced techniques designed to cause harm to the detainee 
would be one of the instances that require withdrawal.  But, the Ethics Code itself does not 
explicitly say this; indeed, it does not even state that some situations would require withdrawal; 
that suggestion is only found in the 1992 Guide to the Code. 


Moreover, the 2002 Fisher Guide specifically recognized the difficulty of the ethical 
dilemma in the context of the military, highlighting it as an area where a psychologist may often 
be unable to resolve a conflict under 1.02.  The Guide explained that: 


Standard 1.02 also recognizes that legal and regulatory authorities may not always 
respond to specific steps taken by psychologists.  When reasonable actions taken 
by psychologists do not resolve the conflict, they are permitted to make a 
conscientious decision regarding whether to adhere to the Ethics Code or the legal 
or regulatory authority. 


For example, U.S. Department of Defense (DoD) regulations routinely require 
military psychologists to perform activities that place service to the military 
mission above those of the best interests of the individual client/patient, resulting 
in conflicts between DoD requirements and Ethical Standards involving 
confidentiality, maintenance of records, competence, and multiple relationships 
[].301 


Although it is clear that ECTF participants were aware that 1.02 would cover military 
directives, participants again and again told Sidley that they never contemplated that the 
exception they were creating was the same kind of exception used in the Nuremberg trials to 
attempt to excuse egregious, inhumane, and immoral conduct.  For example, Ramos-Grenier 
emphasized that the ECTF was “not even thinking of following orders in the way that we are 


                                                 
299 1992 Guide at 158.   
300 Id. at 158–59.   
301 2002 Guide at 35. 
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hearing some psychologists may have.  It did not even occur to us at that point that that is even 
an issue.”302  She analogized the task force’s inability to predict enhanced interrogation practices 
to not accounting for unforeseeable advances in technology.303  However, Ramos-Grenier 
remembered that the task force discussed the idea that the Ethics Code was allowing 
psychologists in certain situations to set aside the constraints of the Ethics Code and that there 
was debate about whether that was appropriate.304  She was one of the few ECTF participants 
who stated that the group considered whether the standard would allow psychologists to harm 
people,305 but she said the harm they envisioned had absolutely nothing to do with interrogations 
of prisoners or detainees.  When asked what kind of “harm” they had considered, Ramos-Grenier 
responded that their concerns “in hindsight … were kind of silly.”306  For example, ECTF 
members were worried about using outdated tests, or institutional policies that provided services 
to some people but not to others.  She emphasized that the ECTF “did not design the Code so 
that it would allow psychologists to do that [engage or participate in interrogations using 
enhanced techniques or resulting in harm to detainees], because it wasn’t going on in our 
heads.”307  And Grill, who was specifically at the ECTF to address military concerns, stated that 
he did not recall anyone ever using the phrase “Nuremberg defense.”308  Indeed, Grill asked the 
Sidley team for clarification of what the Nuremberg defense was, although after it was explained, 
he conceded that allowing psychologists to follow military orders even if they conflicted with 
their ethical constraints was, in essence, what they were talking about in 1.02.309 


Despite how squarely on point the Nuremberg defense is when considering a standard 
that allows individuals to eschew ethical limitations otherwise binding on their peers and their 
profession if directed to the contrary by military superiors, ECTF participants uniformly stated 
that it did not occur to them that they were opening the door for psychologists to invoke the 
Nuremberg defense.  The amendments to Standard 1.02 were added to the draft Code prior to 
September 11, 2001, so they could not have been the result of collusion with the government to 
support torture during the war on terror.  And although there were two ECTF meetings after 
9/11, there were no changes to 1.02 that further facilitated engaging in unethical conduct or 
broadened the exception for doing so.  


Last, we must note that although there is evidence showing that correctional and military 
psychologists pushed for the expansion of 1.02 to allow it to cover correctional facility and 
military regulations, there is no similar evidence of their suggesting the second sentence of 1.02.  
As noted before, the second sentence is the language of 1.02 that explicitly permits psychologists 
to follow directives contrary to their ethical obligations.  We cannot conclusively say that 


                                                 
302 Ramos-Grenier interview (June 4, 2015). 
303 Id. 
304 Id. 
305 Cooper also recalled a discussion along these lines. Cooper interview (Apr. 16, 2015). 
306 Ramos-Grenier interview (June 4, 2015). 
307 Id. 
308 Grill interview (May 23, 2015). 
309 Id. 


JA2346







INDEPENDENT REVIEW REPORT TO APA  2002 ETHICS CODE REVISION    
 


110 
 


military or correctional psychologists did not ask for, advocate for, or encourage the adoption of 
the second sentence, but Sidley found no evidence similar to what it found for their advocacy of 
the expansion in scope of the standard.  In his conversation with Sidley, Grill was very clear on 
his desire to ensure 1.02 covered military directives by including language other than “law,” but 
he did not remember with as much clarity the debate regarding the second sentence, although he 
eventually stated that the sentence would have been important because it would help sensitize the 
ECTF members to the concerns military psychologists faced.310 


2. Concerns from private practitioners and forensic psychologists 


Private practitioners and forensic psychologists were very concerned about the Code 
generally, which manifested itself in criticism of many of the standards, including 1.02.  In 
general, private practitioners thought the Code was too easily turned into a weapon against 
psychologists and advocated for the Code to be shorter and clearer in defining aspirational versus 
enforceable conduct, much less vague and much more careful in its wording.  For example, in 
August 2000, John Fleer wrote to Lenore Walker of Division 42’s Ethics Task Force, providing 
comments on draft 3 of the Ethics Code, generated in March 2000, which sum up many of the 
concerns private practitioners were expressing.  He stated that in his experience as a malpractice 
attorney having represented mental health professionals:  


The APA Code is routinely utilized in civil trials and administrative hearings to 
establish the standard of care for psychologists.  Judges and juries refer to the 
Code to make decisions about psychologists’ liability for civil damages and 
whether to revoke or suspend their licenses. 


Unlike most statutes and regulations, the ethical standards in the APA Code are 
vague as to what specific conduct is mandated or prohibited.  The vagueness gives 
rise to interpretation by so-called experts, typically to the detriment of the 
psychologist whose work is under scrutiny.  The standards are so overly broad 
that some language can be said to apply to almost anyone accused of negligence 
or misconduct.  I do not believe the Code of Ethics ever helps in the defense of a 
psychologist.  It is only used as a tool for attack.  In my view, there are simply too 
many standards. . . .  Given that these principles have the effect of law in many 
states (e.g. California), it seems to me most important that they are 
comprehensible to both professionals and lay people and that they are enforceable 
in a consistent manner. 


. . . 


I am certainly not the first person to note the Code’s ambiguity and the difficulty 
which thereby arises in applying it to actual occurrences.  (See, Bersoff, D.N. 
1994. Explicit ambiguity: The 1992 ethics code as oxymoron. Professional 
Psychology: Research and Practice, 25, 382-387.) 
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Gerald Koocher and Patricia Keith-Spiegel have suggested that the “many 
qualifiers” in the Code provide “some flexibility in responding to different 
contexts.”  (Ethics in Psychology, 2d Ed., New York, Oxford University Press, 
1998 at 29.)  This is certainly correct.  However, it is just such “flexibility” which 
I find unfair for the competent and well-intentioned psychologist who is fighting 
for his or her professional life.  The APA Ethics Committee is likely to make 
good use of the Code’s “flexibility” to arrive at a just and informed decision.  In 
contrast, an administrative law judge, untrained in psychology, or a jury of 
laypeople, are not so likely to do so.  My comments are addressed to the use of 
the APA Code in these latter contexts—civil litigation and licensing board 
disciplinary actions.311 


Arthur Kovacs and Christie Morehead aired similar thoughts in their comments on draft 3 
of the Code, stating that their suggestions “will increase the clarity and precision of the document 
and will better serve those who believe in the worth of clear and enforceable ethical principles 
while at the same time markedly reduce the risks that our constituents face from zealous 
plaintiffs’ attorneys and from overzealous psychology board investigators and administrative law 
judges.”312  Specifically, their proposals were based on, among other things, “[a]n unremitting 
desire to make sure that the text created provided better protection to our constituents from 
having to be subject to inappropriate and harmful possible interpretations by plaintiffs’ attorneys 
or by non-psychologist state psychology board investigators and/or administrative law 
judges.”313 


And in February 2001, Dick Saunders posted a message on the Division 42 listserv with 
subject line “Ethics Disaster,” voicing his opinions on the revision process to date.  He 
commented that a “professionally respectable [document] to me means clear, concise minimum 
standards of behavior” and that “the Code says little if anything about due process for 
psychologists, or any of the Constitutional protections to which we are entitled as citizens, 
including the right to know what we are going to be charged with—so that we can refrain from 
adverse behavior in the first place, or defend ourselves if necessary in the second place.”314  


Although the documentary evidence confirmed that private practitioners were concerned 
with the Code and unhappy with the early revisions, it did not show that their most vocal 
complaints were about 1.02, especially after the revised language was added to the draft in 
October 2000.  However, Division 42 members Sidley spoke to emphasized that having clearer 
guidance in 1.02 was important to the group.  Marty Williams, an ECTF observer for Division 
42, Independent Practice, from 2000 – 2002, recalled this area of concern—and said that 
standard 1.02 was one of the Division’s priorities in its agenda for the Ethics Code revision.315  
Division 42 was the largest Division in APA.  Williams confirmed that psychologists in 
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independent practice felt under attack and were concerned about increasing liability from state 
licensure boards and civil litigation.316  Williams and other Division 42 representatives, including 
Lenore Walker and Jean Carter, were very vocal about the risk the Ethics Code extended to 
them, and believed the Ethics Code had drifted from its original purpose, which was for use by 
the Ethics Committee to adjudicate complaints against psychologists charged with ethical 
misconduct.  Instead, the Ethics Code had gained the force of law in many states, and 
psychologists were facing prosecution pursuant to state licensing laws and defending against 
civil suits, and in both settings, opposing parties used the Ethics Code as a weapon against 
psychologists.  Division 42 wanted to revise the Ethics Code substantially so that independent 
practitioners would not continue to be hurt by it.   


Although Division 42 had several areas it focused on in the revisions, Williams said 
ensuring that there was clear language in 1.02 that allowed psychologists to follow the law 
without facing “prosecution” for actions undertaken in compliance with legitimate legal 
mandates was one of the Division’s priorities.317  For example, Williams explained that one of 
the ethical rules required psychologists to withhold test data, and practitioners were “getting 
burned” because judges were ordering them to release data and enter it into evidence.318  
Therefore in order to comply with the Ethics Code, a psychologist was required to withhold the 
data and therefore disobey a court order and risk being held in contempt and jailed.  Carter also 
recalled that most of the discussions around 1.02 centered around this kind of example 
situation.319  It was therefore important to Division 42 that psychologists be free to follow legal 
orders, and Williams felt very strongly about this.320   


The 1992 Guide provides a sample 1.02 conflict a forensic psychologist might face: “in a 
forensic matter in which records are ordered to be released without consent, the psychologist 
may consider requesting the judge to review the material in private and make a determination if 
any information should be released.”321  Fisher noted this example in a May 21, 1999 
memorandum to the ECTF regarding drafts of standards322 which supports the idea that this was 
an area of concern.   


In an interview with Sidley on May 1, 2015, Behnke did not recall the ECTF discussions 
around 1.02, but he did recall that psychologists in independent practice were feeling under 
attack, and that there had been an enormous amount of “pushback” regarding the Ethics Code 
and the revision from the independent psychologists who felt under siege.+  Generally, as seen in 
some of the comments included above, private practitioners felt like their concerns about the 
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Code being used as a tool against them were not being heard and that the revisions did not reflect 
the changes they were proposing.  When we asked Behnke what Ethics Code revisions would 
have addressed their concerns, Behnke stated that changes to 1.02 could have primarily 
addressed their concerns.   


3. Nuremberg not discussed 


While military, correctional, forensic and other psychologists advocated for revisions to 
Standard 1.02 which would arguably make it less restrictive on psychologists and permit them to 
follow the law, court orders, or military directives, absent from the discussion were clear, robust 
voices to advance the need for a stricter ethical standard that would prevent psychologists from 
subverting their ethics to comply with a legal directive.  This absence is remarkable given that 
one purpose of the Ethics Code was the “welfare and protection of the individuals and groups 
with whom psychologists work.” And even more remarkable given what we now know about the 
abuses that occurred during interrogations at CIA black cites and U.S. military detention centers.   


  There was not complete silence on the side of the debate asking for more specificity in 
the standards, but those voices recognized that they were in the minority.  For example, 
Nightingale acknowledged that his push for more specific standards ran counter to the concerns 
driving the majority of the membership.  In July 2001, he wrote Fisher that he was “not in 
agreement with the move away from specificity in standards and away from guidelines toward 
more generalities.  I suppose that this sea change may suit the needs of some constituencies who 
are concerned about lawsuits and overly zealous boards, but my own concern is educative … 
[and] those needs are better served by standards which address some of the concerns of specific 
groups.  Isolated guidelines run the risk of being just that, isolated.” 323 


Though the ECTF favored a less restrictive Code, no one that we spoke to who 
participated in the ECTF process thought that the motivation behind the changes to 1.02 was to 
provide psychologists an excuse to engage in unethical conduct or to facilitate it in any way —
and none had considered the “Nuremberg defense” in the context of 1.02.  ECTF member 
Williams did not associate 1.02 or the changes to it with national security or military settings and 
“never in a million years” thought that the revision had any relationship to a Nuremberg 
defense.324  ECTF member Carter also stated that the discussions about 1.02 and 1.03 were not in 
the context of national security.325  In retrospect, Williams recognized that the wording relieved 
psychologists of the responsibility to refuse to do something morally wrong, but the thought of 
the 1.02 language being applied in relation to national security settings or interrogation 
techniques did not occur to him during discussions of the revision.326   


When we asked Gilfoyle whether she or the ECTF considered the Nuremberg defense in 
connection with revisions to standard 1.02, Gilfoyle stated she did not recall the Nuremberg 
defense ever coming up in the context of 1.02.  Gilfoyle noted that prior discussion of the 
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Nuremberg defense and her analysis as well as the analysis of outside counsel related only to 
standard 8.03 and not 1.02.  When pressed on why they did not consider that the Nuremberg 
defense could present more serious and pertinent concerns in a standard that specifically 
addressed laws conflicting with ethics, Gilfoyle stated that 1.02 was really being looked at and 
interpreted in the context of addressing psychologists’ obligations when dealing with, for 
example, turning over patient records pursuant to a court order.  Moreover, Gilfoyle stated that 
the phrase “Nuremberg defense” is used in very casual settings to mean that “someone else made 
me do it,” presumably indicating that the phrase did not immediately raise concerns about its 
potential for excusing immoral conduct.327  


  Many participants with whom we spoke could see how 1.02 could be interpreted as 
allowing a Nuremberg defense, although they maintained it was not discussed in the context of 
1.02 during the revisions.  Yet Behnke328 stated that he did not think 1.02 provided a Nuremberg 
defense — which he defined as the abdication of moral agency by deferring entirely to another 
moral agent.  Behnke said he never read the APA Ethics Code to allow such an abdication: rather 
Behnke stated that it affirmatively placed ethical obligations on psychologists to clarify, try to 
resolve, and in some cases to argue.329  Ethicists Sidley spoke to had differing opinions on this, 
with some stating that the Nuremberg defense implications of the language of 1.02 should have 
been immediately obvious. 330  However, although Gauthier acknowledged that the Standard 
could certainly present that concern, he also agreed with Behnke’s notion that the Standard’s first 
sentence requiring that psychologists engage in order to resolve the conflict stands in contrast 
with the events at Nuremberg, where soldiers simply removed themselves from the ethical 
question.331   


There was at least one person who raised a Numerberg-type concern.  After the second 
sentence was added, which permitted psychologists to follow the law if unable to resolve an 
conflict, the ECTF received at least one logged comment that specifically raised a concern that 
the language “reads too much like the ‘I was only following orders’ excuse that has been used to 
disastrous and inhuman[e] effect in the past.”332  The reviewer for this comment was Ramos-
Grenier, who classified it as “inimical to the spirit of ethics,” one of the pre-formulated 
statements reviewers could assign to comments.333  Ramos-Grenier was surprised that she had 
been the reviewer, as she did not recall this comment, and doubted she would use the term 
                                                 
327 Gilfoyle interview (May 18, 2015) 
328 Behnke did not join APA until 2000, after the 1998 memoranda were issued.  The memoranda were 
accessible to him for review once he joined, but he stated he did not recall ever reviewing the 1998 
memoranda discussing the Nuremberg defense. 
329 Behnke interview (May 5, 2015). 
330 Sherman interview (June 5, 2015).  Nancy Sherman is a Professor of Philosophy at Georgetown 
University and a former Distinguished Chair in Ethics at the United Stats Naval Academy.  See also 
Sveaass interview (June 11, 2015). 
331 Gauthier interview (June 15, 2015). 
332 ECTF Reference Book Part 9, comment 85 (Maierle) (June 22-24, 2001) (on file with Sidley) 
(referring to laws mandating that Jews be put in concentration camps). 
333 Approved Minutes of the Ethics Code Task Force (Oct. 24, 1997) (on file with Sidley). 
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“inimical”334 absent its having been pre-composed.   She agreed the phrase must have been 
preformulated.  Although Ramos-Grenier classified the comment as needing no further review, 
she recalled quite a bit of discussion about the conflict standards.335  She confirmed that the 
ECTF did consider whether it was allowing psychologists to “get away” with following 
directives they had determined were unethical.  Nonetheless, the ECTF participants’ view of the 
unethical directives was nowhere near as serious or grave as what gave rise to the term 
“Nuremberg defense” or as what is currently alleged this language permitted.336  Instead, Ramos-
Grenier said they debated whether psychologists working for organizations should be permitted 
to operate under a different ethical standard than private practitioners, who would have no choice 
but to step away from the situation.  In the end, the ECTF determined it could not require 
psychologists to quit or walk away from their jobs whenever they confronted a directive they 
could not, after considerable required effort, reconcile with the Ethics Code.337  Ramos-Grenier 
stated that the real quandary of how a psychologist should resolve a situation where he or she is 
mandated to do something unethical was never properly resolved, and that she was “not happy” 
with these standards.  Fisher used the same sentiment to describe these standards, saying no one 
really “liked them.”  Both recognized that there were serious concerns on both sides of the 
argument that could not be fully resolved by the Standard. 


To be fair, the ECTF also received comments from those who thought it problematic that 
the second sentence suggested psychologists did not have to follow the law.  The APA’s 
Committee on Legal Issues (“COLI”) recommended removing it “because the words ‘may 
adhere’ seem to imply that psychologists may disregard the law.”338  Fisher’s reaction was that 
“the last sentence is helpful and informative to psychologists.”  Similarly, a group from a 
seminar on ethics and legal issues from the University of Maryland submitted comments to draft 
5 concerned that the phrase “may adhere”  “might be interpreted by some as condoning not 
following laws, legal rulings, or precedents.”339  The group proposed alternative language that 
was not adopted.  


Despite these countervailing opinions, it is a striking oversight not to grapple with 
concerns about the Nuremberg defense when drafting a sentence ostensibly to resolve confusion 
and uncertainty about choosing between legal or organizational mandates and ethics.  This is 
especially the case when one or both of these standards specifically dealt with and sought to 
incorporate military and law enforcement commands, the very kinds of mandates used as a 
defense in the Nuremberg Trials.  While those involved with the revision claimed that the 1998 
legal analysis applied to 8.03, at that point, 8.03 covered correctional and military psychologists.   


Although Gilfoyle sought outside counsel’s opinion on, among other things, concerns 
regarding 8.03 and the Nuremberg defense, there is no evidence that Gilfoyle, Fisher, or the 
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339 Letter from Strein to Tin, Ethics Code Draft 5 (Oct. 26, 2001).   
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ECTF consulted any outside ethicists about this concern.  If they had, they would have probably 
learned that the concern regarding the Nuremberg defense is immediately apparent when reading 
the language added to 1.02.340  And although Gauthier pointed to the first sentence in 1.02 as an 
indication that the psychologist was required to engage in the decision-making process in order 
to determine the correct path, rather than detach from it as had been the case with soldiers in 
Nuremberg, he did recognize the concern regarding the Nuremberg defense in the 2002 1.02 
standard.341  


E. Human Rights Standards 


The ECTF published draft 5 in February 2001.342  Fisher’s notes show that at the June 
2001 session, the ECTF reviewed a comment to draft 5 from the Committee on International 
Relations in Psychology (“CIRP”), which suggested inserting the phrase “in keeping with the 
basic principles of human rights” to end the first sentence of Standard 1.02.  CIRP was 
“concerned about the use of this standard in countries with totalitarian regimes.”343  Fisher noted 
that she “understand[s] their concern and put that in the aspirational section” because she was 
“not sure whether basic principles of human rights can be operationalized in a way that can be in 
the specific standards.”344   


When we asked Fisher about CIRP’s concern, Fisher recalled that the ECTF discussed 
the issue, but that they decided they could not define “human rights” in a way that would provide 
notice to psychologists about what conduct would be considered acceptable under the standard.  
For example, would a psychologist counseling someone seeking an abortion be counseling 
someone to violate human rights?  They discussed many examples of potential disagreements 
about the definition of human rights.  Gilfoyle agreed that “human rights” is too vague a phrase 
to be included in the enforceable section of the Ethics Code.345  As stated earlier, the ECTF had 
been focused on creating an Ethics Code that provided psychologists with clear notice about 
prohibited or required conduct, and they felt that inserting a phrase like “human rights” in the 
enforceable section of the Code ran counter to their efforts in providing clear guidance and 
notice.346   


Moreover, Fisher explained that CIRP’s concern was one having to do with totalitarian 
regimes, which they did not at the time think was applicable in the United States.347  Fisher 
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stated that the lens within which the ECTF viewed this discussion was not about torture, but 
instead about more everyday situations like if someone could not pay his or her psychologist, 
was demanding payment potentially depriving that individual of human rights?348  It did not even 
occur to them to grapple with whether the standard potentially sanctioned torture in the United 
States.  Fisher stated that had they known about the EIT interrogation program, Standard 1.02 
would not have remained the way it was.  If she were to be dealing with the issue today, she 
would include compliance with “human rights” in the standard and define that phrase somewhere 
in the introduction, perhaps by referencing the World Health Organization or other international 
treatises.349  Fisher thought the current version of 1.02, as amended in 2010, does render 
participation in interrogations using EITs a violation of the Code.350 


Ethicists do not seem to find the same vagueness in the phrase “human rights” that 
Gilfoyle, Fisher, and Behnke identified at the time of the ECTF revisions and after, including in 
their discussions with Sidley.   Nancy Sherman, a Professor of Philosophy at Georgetown 
University and former Distinguished Chair in Ethics at the United States Naval Academy, 
believed that the prohibition on violating human rights is not and should not be aspirational, but 
is rather a deontological limitation — in other words, an absolute prohibition.351.  She agreed that 
“human rights” could be a vague term, but that most people have a sense of what it means, and 
the solution to the vagueness problem was to define it within the Ethics Code.352  Nora Sveaass, 
an Associate Professor of Psychology at the University of Oslo who served on the United 
Nations Committee Against Torture from 2006 to 2013, was also skeptical that concerns 
regarding alternative interpretations of what could constitute human rights should have led to the 
language included in 1.02.353   


F. Seligman comment 


The ECTF received an official comment on draft 5 from Martin Seligman, 1998 APA 
president.  Seligman’s comment addressed standard 2.01(b), Boundaries of Competence, and 
asserted that the limitations on psychologists regarding competence were based in political 
considerations and not in fact, and that the standard “counfound[ed] the political leanings of 
many of the members, with what is known scientifically.”354  Seligman argued that there was no 
evidence to support engaging in different approaches with patients depending on their ethnicity, 
race, or socioeconomic status, and emphasized separating politics from the Ethics Code.355   


                                                 
348 Id. 
349 Id. 
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351 Sherman interview (May 19, 2015). 
352 Sherman interview (June 5, 2015). 
353 Sveaass interview (June 11, 2015).  
354 ECTF Reference Book Part 9, comment 74 (Seligman) (June 22-24, 2001) (on file with Sidley). 
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Fisher recalled that Seligman had tried to influence her view of the standard on 
competence.356  Seligman invited Fisher to meet with him during one of the APA summer 
functions and generally advocated for a less restrictive competence standard.357  Fisher reported 
that she was annoyed at the approach and did nothing in response to his view.358  If Seligman’s 
conversation with Fisher was contemporaneous with his comment, he would no longer have been 
in governance, though still arguably was an influential member within APA.  Other than the 
conversation with Seligman, Fisher faced no pressure regarding specific revisions from anyone 
at APA governance or staff, and stated that she was never unduly influenced one way or another 
by anyone. 359 


G. October 2001 meeting 


The meeting immediately after the events of 9/11 took place in October 2001, and was 
facilitated as a phone conference, although some staff and at least one member met in person in 
Washington, D.C.  Behnke commented that the meeting taking place as a phone conference cut 
down on “small talk” or social discussions, and therefore the October 2001 meeting was even 
more focused than other meetings on the standards.360  No one recalled going back to revise 
standards because of the events of 9/11 or because of concerns about national security, terrorism, 
interrogations, or psychologists’ role in any of the aforementioned.  Similarly, neither Fisher nor 
other participants recalled discussions about national security, terrorism, or interrogations.   


H. Nightingale concern 


After September 11, 2001, at least one comment directed to individuals involved in the 
Ethics Code revision raised concerns about issues germane to this investigation.  Sometime 
between February 17 and February 20, 2002, Edmund Nightingale wrote to Fisher361 to reiterate 
a comment he had brought up “briefly” at the February 17, 2002 Council of Representatives 
(“Council”) meeting.  He stated that: 


[T]he current ethics code focuses on a number of general issues and then upon 
certain specific activities of psychologists such as assessment, therapy, teaching, 
and research.  I wondered aloud whether activities such as advising a physician on 
psychotropics, a politician on self-presentation and ‘spin’ on information and 
events, ‘psychological profiling’, hostage negotiation, consultation with police 
interrogators in vivo who are trying to ‘break down’ a suspect [at this point still 
innocent until proven guilty], with SWAT teams, national intelligence 
organizations (CIA, NSA, FBI, etc) would have anything in common with each 


                                                 
356 Fisher interview (May 6, 2015). 
357 Id. 
358 Id. 
359 Id. 
360 Behnke interview (May 1, 2015). 
361 It is not clear on what date Nightingale wrote the email or to whom he directed it.  However, Fisher 
responded to him on Feb. 20, 2002, and copied Deborah Felder, Jonathan Tin, Behnke, and Stanley Jones. 
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other which would not be covered already in the more general principles.  Perhaps 
the general principle of ‘beneficence’ covers it, but there are certainly competing 
views about who benefits from some of these activities… perhaps some principles 
on Consultation as an activity would make explicit what is already implicit in the 
larger picture.  Perhaps another time, another place would be the venue for these 
issues to be considered.362   


Although Nightingale seemed to be raising a number of different circumstances of 
varying ethical implications, he did refer to the concept of “interrogators in vivo who are trying 
to ‘break down’ a suspect,” albeit in the context of consulting with police interrogators.  Fisher 
responded that: 


I think that there are general standards relevant to these issues.  However, 
providing specific guidance on alternative ethical pathways that correctional and 
military psychologists might select to address the complexity and contextual 
nature of the types of dilemmas you describe is beyond the scope of the ethics 
code. 363 


Fisher went on to describe the applicability of certain standards to the different examples 
he set out, and concluded that “[f]or all the dilemmas you describe, Standard 1.02 is also 
relevant, recognizing that correctional, military, and other psychologists need to make ethical 
decisions within the context of laws, regulations, and other legal authorities governing their 
work.” 364 


Fisher told Sidley that she understood Nightingale to be requesting a standard for each 
example in his email and her response was meant to convey that the Ethics Code could not do 
that.365  She said he seemed to want a section of the Code dedicated to correctional and military 
psychologists, but the 2002 revision had sought to minimize sections dedicated only to particular 
specialties, including by eliminating the section dedicated to forensic psychology.   


Behnke stated that Nightingale was raising a long, laundry list of scenarios, and Fisher’s 
response was that as a category, the list was beyond the scope of the Ethics Code.366  At the time, 
despite Nightingale’s description, no one imagined that interrogations would become the issue 
they became, and if they knew then what they know now, things might have evolved in a very 
different way.  Behnke also pointed out that Nightingale’s comment came toward the very end of 
the revision process and the bulk of the revisions were completed, and that people might have 
been reluctant at that point to reopen the entire revision process. 367 
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For his part, Nightingale confirmed that he had envisioned that public service 
psychologists could benefit from a section or certain standards dedicated to their particular 
ethical concerns, similar to the section dedicated to forensic psychologists.368  He also believed 
that the Code would benefit from directly addressing specific situations rather than describing 
circumstances generally, which is why he raised some of these scenarios in his email to Fisher.369  
He told Sidley, however, that when he stated in his email that “[p]erhaps another time, another 
place would be the venue for these issues to be considered,” he likely meant that he understood 
that the Code was close to completion and that the policy decision had been to make it more 
general rather than more specific.370 


ECTF members, observers, and staff recalled no changes to any Ethics Code standards 
because of national security interests or interrogations, and remembered no discussions about 
either topic.371  ECTF participants overwhelmingly stated that they would never have supported 
any language or standard that would support or facilitate torture or cruel, inhuman, or degrading 
treatment, or that would have supported EITs.  Moreover, participants stated that the war on 
terror and the EIT program were unknown to them at the time the Code was being revised, and 
that the Bush administration would have engaged in the EIT program was inconceivable.372 


I. Changes to Principles After September 11, 2001 


There were no relevant significant changes to the draft language post September 11, 
2001.373  We reviewed changes made after September 11, 2001 to determine whether any 
appeared motivated by or connected to the events of 9/11, the country’s response to terrorism, 
and the legal framework of the Yoo/Bybee memos, which were not yet public at the time.   


Between draft 5 from June 2001 and draft 6 generated in October 2001, there were two 
changes to principles dealing with harm and fundamental rights.  First, the October 2001 version 
of Principle A (Beneficence and Nonmaleficence) deleted language added in June 2001 on 
“thoughtful and prudent conduct” and “prevent[ing] or minimiz[ing] harm to others through acts 
of commission or omission in their professional behavior.”374   


                                                 
368 Nightingale interview (June 9, 2015). 
369 Id. 
370 Id. 
371 D. Knapp interview (Apr. 10, 2015); Williams interview (Apr. 30, 2015); El-Ghoroury interview (Apr. 
14, 2015).  
372 Fisher interview (May 6, 2015); Behnke interview (May 5, 2015).  
373 Tri-part Comparison for Standard 1.02 (on file with Sidley). 
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Also between the June and October 2001 draft, the phrase “fundamental rights” was 
deleted from the sentence “Psychologists accord appropriate respect to the fundamental rights, 
dignity, and worth of all people…” in Principle E (Respect for People’s Rights and Dignity).375   


 


Participants did not recall discussions regarding these changes and did not recall the 
motivation behind them.376  Although both changes make the relevant principles less protective, 
Sidley was not able to find any evidence that they were motivated by a desire to facilitate any 
conduct in response to the events of September 11, 2001. 


J. Do No Harm 


It is important to note that many members and staff stated that the changes to 1.02 alone 
could not have provided psychologists with “permission” to engage in torture or cruel, inhuman, 
or degrading treatment because the Ethics Code still imposed a requirement to “do no harm.”377   


The general concept of “do no harm” exists in two places in the Code: in the General 
Principles and in the Enforceable Standards.   


                                                 
375 Id. 
376 Fisher interview (May 6, 2015); Koocher interview (Feb. 26, 2015); Behnke interview (May 1, 2015). 
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Cooper interview (Apr. 16,  2015). 
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“Principle A: Beneficence and Nonmaleficence,” reads, in relevant part: “Psychologists 
strive to benefit those with whom they work, and take care to do no harm . . . When conflicts 
occur among psychologists’ obligations or concerns, they attempt to resolve these conflicts in a 
responsible fashion that avoids or minimizes harm. . . .”  Although the Principles “are 
aspirational goals to guide psychologists toward the highest ideals of psychology . . . [and] 
should be considered by psychologists in arriving at an ethical course of action,” they are “not 
themselves enforceable rules.”378  Indeed, “General Principles, in contrast to Ethical Standards, 
do not represent obligations and should not form the basis for imposing sanctions.  Relying upon 
General Principles for either of these reasons distorts both their meaning and purpose.”379  
Therefore, although the aspirational principles are meant to provide directional guidance and a 
sense of ideal conduct, they are not actionable and provide no basis by which to adjudge a 
psychologist’s conduct with any consequence. 


Standard 3.04 (2002) is titled “Avoiding Harm” and reads: “Psychologists take 
reasonable steps to avoid harming their clients/patients, students, supervisees, research 
participants, organizational clients, and others with whom they work, and to minimize harm 
where it is foreseeable and unavoidable.”   


First, 3.04 has a different mandate than General Principle A.  It does not instruct 
psychologists to do no harm, but rather obligates them to “avoid harming” and to “minimize 
harm.”  Although it encourages psychologists to distance themselves from causing harm, it is not 
an absolute requirement to do no harm. 


Second, according to the Ethics Office, standard 3.04 in particular is not enforceable on 
its own.  Specifically, Behnke and Lindsey Childress-Beatty380 stated that a psychologist would 
not be charged with violating standard 3.04 unless he or she was also charged with violating 
other standards.  In other words, unless a psychologist caused harm in a way that violated a 
standard other than 3.04, that psychologist could not be charged with violating standard 3.04.  
Childress-Beatty explained that “harm” was too vague a concept and did not provide 
psychologists with proper notice about proscribed behavior.381  For example, a psychologist who 
competently testified at a child custody hearing in such a way that a parent did not obtain 
custody could be said to be causing “harm” to that individual.382  Because “harm” was so broad a 
term as to potentially capture that kind of conduct, it could not be the basis of liability on its 
own.  Behnke and Childress-Beatty said that this understanding of 3.04 came from the General 
Counsel’s office at APA.  When asked about standard 3.04, Gilfoyle stated that it absolutely 
could be the sole basis for charges against a psychologist and that there was no reason for it not 
to be enforceable on its own.383   


                                                 
378 2002 Ethics Code, at Introduction and Applicability.   
379 Id. at General Principles.   
380 Behnke interview (May 5, 2015); Childress-Beatty interview (May 13, 2015). 
381 Id. 
382 Id. 
383 Gilfoyle interview (May 18, 2015). 
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Therefore, although the Code contains both an exhortation to take care to do no harm and 
an explicit standard that requires avoiding and minimizing harm, the view of the APA Ethics 
Office is that doing harm is not a basis for an ethical violation in the absence of a violation of 
another standard. 
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APA INTERACTIONS WITH CIA AND DoD: 2001 – 2004 


I. BACKGROUND: GOVERNMENT POLICY AND PRACTICE 


On September 17, 2001, President George W. Bush signed a Memorandum of 
Notification granting the CIA authority to covertly capture and detain individuals who posed a 
threat of terrorist activity.  Over the next several months, the CIA and DoD began capturing and 
interrogating individuals suspected of involvement in terrorist activity, as well as individuals 
believed to have knowledge of such activity even if not involved themselves.  These individuals 
were detained at foreign military bases and CIA black sites, where they were classified as 
“enemy combatants”384 and denied protected status under the Geneva Conventions.385  President 
Bush also issued a policy statement directing military commanders to “treat detainees humanely 
and, to the extent appropriate and consistent with military necessity, in a manner consistent with 
the principles of Geneva,”386 but there is no evidence that a similar policy statement was directed 
toward non-military government agencies.387 


On January 9, 2002, just days before the detention facility at Guantanamo Bay opened, 
John Yoo, Deputy Assistant Attorney General in the Department of Justice’s Office of Legal 
Counsel (“OLC”), produced a memorandum to William J. Haynes, General Counsel for the 
Department of Defense, regarding the applicability of international laws of armed conflict to the 
detention of members of al Qaeda and the Taliban at Guantanamo.388  The memorandum 
concluded that the War Crimes Act, the Geneva Conventions, and customary international law 
do not apply to al Qaeda and Taliban detainees. 


On January 11, 2002, the first detainees began arriving at Guantanamo Bay, where both 
the CIA and DoD had set up interrogation facilities.  When the detention center at Guantanamo 
opened in January 2002, military and intelligence personnel were assigned to either an 
investigative role or an intelligence gathering role.  The Criminal Investigation Task Force 
(“CITF”), an organization created under the auspices of the Department of Defense, functioned 
to maintain security and conduct criminal investigations of suspected terrorists for the purpose of 


                                                 
384 A Military Order of November 13, 2001, classified al Qaeda members and others who engaged in 
terrorist activities as individuals who could be detained by the Secretary of Defense and tried in military 
commissions.  Military Order of November 13, 2001, available at http://fas.org/irp/offdocs/eo/mo-
111301.htm.  The term “enemy combatants” was not used until March 2002.  Peter Jan Honisberg, The 
Real Origin of the Term ‘Enemy Combatant’, Huffington Post (Jan. 9, 2014), available at 
http://www.huffingtonpost.com/peter-jan-honigsberg/the-real-origin-of-the-te_b_4562216.html. 
385 Memorandum from President Bush to Vice President Cheney et al., Humane Treatment of Taliban and 
al Qaeda Detainees (Feb. 7, 2002), available at 
http://www.pegc.us/archive/White_House/bush_memo_20020207_ed.pdf. 
386 Id.  
387 United States Senate Committee on Armed Services, 110th Cong., Inquiry Into the Treatment of 
Detainees in U.S. Custody, 3 (2008) [hereinafter “SASC Report”].  
388 Memorandum from John C. Yoo, Deputy Assistant Atty’n Gen., Dep’t of Justice, to William J. 
Haynes, Gen. Counsel, DoD, Application of Treaties and Laws to al Qaeda and Taliban Detainees (Jan. 9, 
2002). 
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bringing them to trial.  The CITF included members from the Army, Navy, Marine, and Air 
Force investigative services and divisions.+  By contrast, the military personnel attached to the 
intelligence mission, dubbed JTF-170, operated at Guantanamo for the purpose of gathering 
intelligence to dismantle terrorist networks and prevent additional attacks.389 


A. Origins of Enhanced Interrogation Techniques 


As the CIA and DoD began their detention programs, both agencies turned to the Joint 
Personnel Recovery Agency (“JPRA”) for assistance.  The JPRA is a military agency run under 
the auspices of the Chairman of the Joint Chiefs of Staff to provide education and training 
regarding personnel recovery matters.  The JPRA runs Survival, Evasion, Resistance, and Escape 
(“SERE”) schools designed to train DoD personnel in the skills necessary to survive and evade 
enemy capture in hostile climates and to resist the enemy in the event of capture.  The segment 
of the training focused on resistance exposes students to the physical and psychological methods 
of interrogation that might be used by an enemy who does not abide by the Geneva Conventions 
as a means of inoculating them against the effects of such techniques in the event of capture.390  
The physical and psychological pressures used at SERE schools include stress positions, sleep 
deprivation, abdomen slaps, isolation, degradation, walling, and waterboarding.391 


Psychologists monitor the training programs at SERE schools to ensure that no harm 
comes to students.  At the Air Force SERE school in Spokane, Washington, James Mitchell and 
Bruce Jessen served as psychologists in this role. Sidley’s information about Mitchell and 
Jessen’s activities at the SERE school comes from interviews with witnesses who also worked 
with the SERE program.  One witness described Mitchell and Jessen as a “driving force” at the 
center of the SERE program, which originated with the Air Force school.392  The witness said 
that Mitchell was “dogmatic” and introduced new “backward” methods to the curriculum, in 
which students would be exposed to interrogation tactics first and then receive instruction and 
training only after exposure.393  Another witness who had worked with Mitchell and Jessen in the 
SERE school environment described a “dust up” within the ranks of psychologists around 1999 
or 2000 regarding the role of psychologists at the SERE school, prompted by Jessen’s desire to 
“play interrogator.”  The witness said that many psychologists in the program objected to the 
idea that a psychologist would “wear two hats,” as both a monitor of the interrogation and the 
interrogator.  The witness emphasized that the goal of psychologists at the SERE schools was to 
select the best participants and ensure a safe training environment.394  


Bryce Lefever, a psychologist at the Navy SERE school in the 1990s, said that 
representatives from the different SERE schools held an annual meeting to discuss and compare 


                                                 
389 SASC Report at 12. 
390 Id. at 4. 
391 Id.  Waterboarding was used as a training technique at only one of the SERE schools, and the practice 
ended in 2007. 
392 The witness requested that this comment not be attributed to him or her. 
393 The witness requested that this comment not be attributed to him or her. 
394 Morgan interview (May 29, 2015). 
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training methods.  Lefever said that, during one of these meetings, he, Mitchell, Jessen, and 
another psychologist spent most of a week with Joseph Matarazzo, a former President of the 
APA, in Spokane or Colorado Springs. Lefever recalled that Matarazzo was invited by Army 
psychologists so that he could assess psychologists’ involvement with the SERE program and 
ensure that it was ethical.  He stated that Matarazzo’s “ethical test” was whether a person would 
be proud of his actions if they were published on the front page of the newspaper.395  Matarazzo 
did not make any specific mention of the Ethics Code, but he indicated that if he could use his 
skills as a psychologist to further America’s cause, he would not hesitate to do so. Lefever said 
that he completely agreed with Matarazzo’s point of view that psychologists should be proud to 
use their skills to defend the nation.396 


Just weeks before the first detainees arrived at Guantanamo and more than a month 
before President Bush signed a memorandum denying detainees the protections of the Geneva 
Conventions, DoD’s Office of the General Counsel began soliciting information from JPRA 
regarding information on detainee “exploitation.”397  In response to DoD’s request, in February 
2002, Jessen circulated to JPRA commander Col. Randy Moulton and other senior JPRA officers 
a draft exploitation plan, which incorporated heavily techniques used at the SERE schools.398  
Shortly thereafter, DoD requested additional support, in response to which Jessen and another 
JPRA instructor taught a two week “ad hoc ‘crash’ course on interrogation” for a group that 
would be sent to Guantanamo as interrogation staff.399  In April, Jessen drafted and circulated to 
Moulton another draft exploitation plan, containing the recommendation that JPRA personnel 
remain involved in the detainee exploitation process, which he explained should occur at a 
separate facility that was “off limits to non-essential personnel, press, ICRC, or foreign 
observers.”400 


Meanwhile, the CIA also turned to JPRA as it began considering interrogation options for 
detainees it expected to hold in its custody.  In January 2002, the CIA’s Office of Technical 
Services (“OTS”) commissioned a report from Mitchell and Jessen titled “Recognizing and 
Developing Countermeasures to Al-Qa’ida Resistance to Interrogation Techniques: A Resistance 
training Perspective,”401 which related to the al Qaeda manual that the CIA believed to include 
descriptions of strategies to resist interrogations.402  
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397 SASC Report at 3–4. 
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399 Id. at 8. 
400 Id. at 14. 
401 Central Intelligence Agency, Inspector General, Special Review: Counterterrorism Detention and 
Interrogation Activities (September 2001 – October 2003), 13 (2004) [hereinafter “CIAIG Report”]. 
402 Senate Select Committee on Intelligence, Committee Study of the Central Intelligence Agency’s 
Detention and Interrogation Program, 113th Congress, 20–21 (2014) [hereinafter “SSCI Report”]. 


JA2363







INDEPENDENT REVIEW REPORT TO APA  APA INTERACTIONS WITH CIA & DOD: 2001-2004     
 


127 
 


Shortly after preparing their report, Mitchell and Jessen attended a lecture given by 
Martin Seligman at the Navy SERE school in San Diego on May 17, 2002.403  Seligman 
explained that Kirk Hubbard had invited him to the program, where he “lectured to about 100 
people on how captured American personnel could use what is known about learned helplessness 
to resist, evade, and escape captivity and interrogation.”404  Seligman said that he was not 
permitted to attend any other sessions at the event, and when he asked two former police 
interrogators who had transferred to the DoD about their methods, he was told that they could 
not share any information with him because he was a civilian and lacked security clearance.405  
Hubbard confirmed that he invited Seligman to the conference during a meeting with Mitchell 
and Jessen on April 3, 2002.406  Although Seligman could not independently recall any meetings 
with Mitchell and Jessen other than a December 2001 conference at his home and the May 2002 
JPRA-sponsored lecture,407 he said that if such a meeting had occurred, he assumed they would 
have discussed his theory of learned helplessness in the context of captured American personnel, 
but not as a means of interrogating detainees.408  Hubbard confirmed that Mitchell expressed 
interest in Seligman’s theories of learned helplessness and positive psychology, but that they did 
not speak with Seligman about interrogations directly at any point.409 


B. The First Application of Enhanced Interrogation Techniques 


On March 28, 2002, Abu Zubaydah was captured in Pakistan and subsequently rendered 
to a CIA black site in Thailand.  Initially, Zubaydah was held in a hospital facility, where he was 
questioned by special agents from the FBI.  Though Zubaydah appeared to be cooperating with 
the agents, the CIA’s CTC and OTS soon began proposing more aggressive tactics, including 
coercive physical techniques.410  The CIA contracted with James Mitchell to consult on 
psychological aspects of the interrogation and to “provide real-time recommendations to 
overcome Abu Zubaydah’s resistance to interrogation.”411  By mid-April, the CIA had taken 
control of the interrogation and begun implementing a plan developed by the psychological 
team.412  At the end of April, the interrogation team proposed three alternative interrogation 
plans to CIA Headquarters, and Headquarters approved the most coercive of the three plans, the 
one supported by Mitchell.413 


                                                 
403 Jane Mayer, The Dark Side: The Inside Story of How the War on Terror Turned into a War on 
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406 Email from Seligman to Sidley (June 21, 2015); Email from Hubbard to Sidley (June 24, 2015). 
407 Email from Seligman to Sidley (June 13, 2015). 
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In July 2002, Mitchell joined Jessen, who had recently retired from the Department of 
Defense,414 and other former JPRA officials to form Mitchell Jessen & Associates.  The CIA 
soon contracted with the newly formed company to support the CIA’s fledgling interrogation 
program.415  Mitchell and Jessen’s roles under the contract initially included conducting 
interrogations, assessing the detainees’ fitness for interrogations, and assessing the effectiveness 
of particular interrogation techniques, but in May 2004 the CIA’s policy changed and thereafter 
Mitchell and Jessen acted only as interrogators.416  Mitchell said that he and Jessen never intended to 
study the effectiveness of the techniques themselves, but rather that their role was “to find and 
pay an independent researcher, not involved with the program, to do the work.”417  Mitchell 
explained that they never fulfilled the part of the contract calling for an evaluation of the 
effectiveness of the program, because the contract was terminated.418  


During July, Mitchell proposed that the CIA should begin using twelve interrogation 
techniques derived from SERE training, including the attention grasp, walling, facial hold, facial 
slap, cramped confinement, wall standing, stress positions, sleep deprivation, waterboard, use of 
diapers, use of insects, and mock burial.419  The CIA’s OTS obtained data from several 
psychologists and other academics with expertise in psychopathology and from JPRA on the 
“potential long-term psychological effects on detainees” of using the proposed techniques.420  On 
August 3, CIA Headquarters formally approved the use of a set of ten techniques proposed by 
Mitchell, including use of the waterboard, “subject to a competent evaluation of the medical and 
psychological state of the detainee.”421 Over the next three weeks, Mitchell and Jessen subjected 
Zubaydah to the enhanced interrogation techniques on a daily basis.422  Among other techniques, 
interrogators caged Zubaydah in small boxes, placed him in stress positions, deprived him of 
sleep, and waterboarded him several times each day.423  FBI agents present for the interrogation 
objected that such techniques were “borderline torture,” and FBI Director Robert Mueller 
subsequently ordered that FBI agents would not participate in interrogations using techniques 
that were not permitted in domestic investigations.424  


                                                 
414 SASC Report at 23–24. 
415 Id. at 24. 
416 Memorandum from John Brennan, Director, Central Intelligence Agency, to Sen. Dianne Feinstein and 
Sen. Saxby Chambliss, CIA Comments on the Senate Select Committee on Intelligence Report on the 
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At the conclusion of Zubaydah’s interrogation, the CIA considered it a success and 
recommended that the plan, in which psychologists “shape[d] compliance of high value captives 
prior to debriefing by substantive experts,” be used as a template for future interrogations.425  
Shortly thereafter, interrogation operations based on Mitchell and Jessen’s plans began 
expanding to other CIA black sites.426 


Throughout the summer and fall of 2002, JPRA continued to support interrogator training 
efforts for both the CIA and DoD.  JPRA developed a training program for the CIA that included 
demonstrations of the physical pressures used at SERE schools, including body slaps, face slaps, 
hooding, stress positions, walling, immersion in water, stripping, isolation, and sleep 
deprivation,427 and on July 1 and 2, JPRA instructors facilitated a two-day training based on this 
program.428 The July training also included instruction on waterboarding.429  In June and July 
2002, the Chief of Staff of JPRA also worked with Army Special Operations Command’s 
Psychological Directorate to “develop[] a plan designed to teach interrogators how to exploit 
high value detainees.”430  


C. Legal Guidance 


On August 1, 2002, the Office of Legal Counsel produced a pair of memoranda directed 
to Alberto R. Gonzales, Counsel to the President, assessing the standards for conducting 
interrogations under 18 U.S.C. §§ 2340-2340A431 and applying the analysis to an interrogation 
plan for a specific detainee.432  The first memorandum defined torture in narrow terms: 


Physical pain amounting to torture must be equivalent in intensity to the pain 
accompanying serious physical injury, such as organ failure, impairment of bodily 
function, or even death. For purely mental pain or suffering to amount to torture 
under Section 2340, it must result in significant psychological harm of significant 
duration, e.g., lasting for months or even years.433 


                                                 
425 SSCI Report at 46. 
426 Id. at 49–53. 
427 SASC Report at 21. 
428 Id. at 22. 
429 Id.  
430 Office of the Inspector General of the Department of Defense, Review of DoD-Directed Investigations 
of Detainee Abuse, 25 (2006) [hereinafter “DODIG Report”]. 
431 In combination, Sections 2340 and 2340A criminalize “an act committed by a person acting under the 
color of state law specifically intended to inflict severe physical or mental pain or suffering . . . upon 
another person within his custody or physical control.” 
432 Memorandum from Jay Bybee, Assistant Att’y Gen., Dep’t of Justice, to Alberto Gonzales, Counsel to 
the President, Interrogation of Abu Zubaydah (Aug. 1, 2002). 
433 Memorandum from Jay Bybee, Assistant Att’y Gen., Dep’t of Justice, to Alberto Gonzales, Counsel to 
the President, Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340–2340A (Aug. 1, 2002). 
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The scope of the statute narrowed even further under the memorandum’s analysis of 
specific intent, which required that, to torture, an individual must “act[] with the express purpose 
of inflicting severe pain or suffering.”  Thus, if an individual held a “good faith belief” that his 
conduct would not produce severe pain or suffering, specific intent was negated.  This good faith 
belief might be shown by an individual “taking such steps as surveying professional literature, 
consulting with experts, or reviewing evidence gained from past experience.” 


Furthermore, the memorandum concluded, even if the interrogation activities violated 
Section 2340, the application of Section 2340A to interrogations of enemy combatants might 
represent an unconstitutional infringement of the President’s Commander in Chief powers.  At 
the time that the OLC prepared this memorandum, its authors Jay Bybee and John Yoo had seen 
an assessment of the psychological effects of military resistance training and had “used that 
assessment to inform” the opinion.434 


At an August 12 meeting, shortly after the Department of Justice issued the two 
memoranda offering guidance on the legality of the interrogation program, JPRA created a 
special program to limit distribution of information related to JPRA’s “sensitive activities” in 
support of interrogations.435  As the CIA continued to consult with DOJ on the expanded use of 
enhanced interrogation techniques, a supplementary document was produced that both confirmed 
the OLC’s previous conclusions regarding the torture statute and came to similar conclusions 
with respect to the federal War Crimes Act and the Fifth, Eighth, and Fourteenth Amendments.  
The CIA interpreted this subsequent analysis as an agreement from DOJ that the legal opinions 
embodied in the August 2002 memoranda extended beyond the specific conditions described in 
those opinions.436 


D. Behavioral Science Consultation Teams 


As Mitchell and Jessen worked with the CIA and DoD to develop exploitation plans, 
Maj. Gen. Michael Dunlavey, commander at Guantanamo, requested a team of psychologists and 
other mental health professionals to facilitate interrogations at the detention site.  These teams of 
psychologists and psychiatrists were called Behavioral Science Consultation Teams (“BSCT”). 


The concept of a BSCT had originated in the Naval Criminal Investigative Service 
(“NCIS”).  Michael Gelles, Chief Psychologist of NCIS, had developed a behavioral science 
consultation team to guide the CITF at Guantanamo in understanding the individuals against 
whom they intended to bring criminal charges.437  Dunlavey adopted Gelles’s term but 
significantly altered the role that such a team would play.  Instead of working with a law 
enforcement team behind the scenes to enhance understanding of a detainee’s cultural and 
personal background, the Guantanamo BSCT psychologists and psychiatrists would work in the 
interrogation room to assist interrogators in breaking through a detainee’s defenses and 


                                                 
434 SASC Report at xvi. 
435 Id. at 38. 
436 CIAIG Report at 22–23. 
437 Jane Mayer, The Dark Side: The Inside Story of How the War on Terror Turned into a War on 
American Ideals, 195–96 (2008). 
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extracting information.438  Morgan Banks, the Chief of the Psychological Applications 
Directorate in the Army Special Operations Command and senior Army SERE Psychologist, 
stated that he was not consulted when the BSCT was established.439  


In July 2002, psychologist Maj. John Leso, psychiatrist Maj. Paul Burney, and a 
psychiatric technician, arrived at Guantanamo.  They had expected to serve as healthcare 
providers to servicemen suffering from combat stress, but upon their arrival they were assigned 
as the first BSCT.  When they landed at Guantanamo, neither Leso nor Burney had training or 
experience in interrogations or intelligence gathering.440  Indeed, one witness commented that, at 
the time, no training programs had been developed for psychologists deployed to Guantanamo, 
and they were expected to get their training “on the job.”441 


Another witness described a general state of confusion at the time regarding which roles 
psychologists should play in interrogations.  Because military psychologists had, prior to this 
point, primarily worked in a clinical assessment context, the witness explained that there were 
very few active duty psychologists with training or experience in supporting interrogations to 
provide guidance.442  


The BSCT soon reached out to Banks for guidance on how to support the intelligence 
mission.443  Banks said that he recognized that the Army had very little institutional knowledge 
regarding interrogations at that point, and he thought it was important that psychologists working 
to support interrogations have SERE training so that they would recognize the danger of the 
power differential between detainees and guards.  He thought that psychologists could make 
significant contributions to the intelligence mission, both by preventing abuse and by enhancing 
the effectiveness of interrogations.444   


Banks requested assistance from JPRA in organizing training for the Guantanamo 
BSCT.445  At this point, JPRA was already developing an exploitation and interrogation training 
program, which included instruction on the physical and psychological pressures used at the 
SERE schools.446  After JPRA agreed to modify its planned training sessions to suit BSCTs, 
Banks invited Leso and other interrogation personnel to attend the training.447  


                                                 
438 Id. at 196.  
439 Banks interview (May 21, 2015). 
440 SASC Report at 39. 
441 Dunivin interview (May 20, 2015). 
442 Morgan interview (May 29, 2015). 
443 SASC Report at 39. 
444 Banks interview (May 21, 2015). 
445 SASC Report at 40. 
446 Id. at 25–30. 
447 Larry C. James, Fixing Hell: An Army Psychologist Confronts Abu Ghraib, 22 (2008). 


JA2368







INDEPENDENT REVIEW REPORT TO APA  APA INTERACTIONS WITH CIA & DOD: 2001-2004     
 


132 
 


In August 2002, the Chairman of the Joint Chiefs of Staff completed a review of the 
Guantanamo interrogation program, which recommended that the FBI Behavioral Science Unit, 
Army BSCT, Southern Command Psychological Operations Support Element, and JTF-170 
clinical psychologist “develop a plan to exploit detainee vulnerabilities.”  As part of this process, 
Dunlavey considered SERE training techniques as “possible DoD interrogation alternatives.”448 


On September 16, 2002, the Army Special Operations Command and JPRA co-hosted a 
SERE psychologist conference at Fort Bragg for interrogation personnel and the BSCT 
responsible for facilitating interrogations at Guantanamo.449  The Director of Intelligence at 
Guantanamo approved the trip with the expectation that the BSCT would learn about techniques 
that could be used in interrogations.450  The training program included a briefing on the 
exploitation techniques used to increase resistance at SERE schools.451  Although Banks stated 
that he did not think that SERE resistance concepts and physical pressures were taught during 
this conference, Burney said that he discussed with Banks Guantanamo command’s interest in 
obtaining a list of techniques.452  In light of Banks’s professed belief that interrogation support 
personnel should receive SERE training, it seems likely that Banks was aware when he 
organized the training that participants would become familiar with the SERE resistance training 
techniques, including physical pressures. 


E. Guantanamo Request for Authorization to Use SERE-Based Interrogation 
Techniques 


Shortly after Burney and Leso returned from training at Fort Bragg, Dunlavey directed 
his staff to draft a request to the Southern Command for the authority to use additional 
interrogation techniques at Guantanamo.453  Lt. Col. Jerald Phifer instructed the BSCT team to 
“draft an interrogation policy that could be formally submitted up the chain of command for 
review.”454  Banks stated that it was his impression that Leso and Burney were under enormous 
pressure from their superiors to produce a memo requesting authorization for harsh interrogation 
methods,455 and Burney has testified that there was pressure from the command to get “tougher” 
and use more coercive techniques.456  


Leso and Burney prepared a memorandum listing proposed interrogation techniques, 
many of which they had learned of or observed during their Fort Bragg SERE training.457  The 
                                                 
448 DODIG Report at 25. 
449 SASC Report at 38;  DODIG Report at 25. 
450 SASC Report at 40. 
451 DODIG Report at 25. 
452 SASC Report at 40. 
453 Id. at 50. 
454 Id. 
455 Banks interview (May 21, 2015). 
456 SASC Report at 50. 
457 Id. at 51–52. 
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memo delineated three categories of interrogation techniques, as described in the Senate Armed 
Services Committee’s 2008 report:  


Category I techniques included incentives and “mildly adverse approaches” such 
as telling a detainee that he was going to be at GTMO forever unless he 
cooperated. . . . 


Category II techniques were designed for “high priority” detainees, defined in the 
memo as “any detainee suspected of having significant information relative to the 
security of the United States.”  Category II techniques included stress positions; 
the use of isolation for up to 30 days (with the possibility of additional 30 day 
periods, if authorized by the Chief Interrogator); depriving a detainee of food for 
up to 12 hours (or as long as the interrogator goes without food during an 
interrogation); the use of back-to-back 20 hour interrogations once per week; 
removal of all comfort items including religious items; forced grooming; 
handcuffing a detainee; and placing a hood on a detainee during questioning or 
movement.  


The memo reserved Category III techniques “ONLY for detainees that have 
evidenced advanced resistance and are suspected of having significant 
information pertinent to national security.”  Category III techniques included the 
daily use of 20 hour interrogations; the use of strict isolation without the right of 
visitation by treating medical professionals or the International Committee of the 
Red Cross (ICRC); the use of food restriction for 24 hours once a week; the use of 
scenarios designed to convince the detainee he might experience a painful or fatal 
outcome; non-injurious physical consequences; removal of clothing; and exposure 
to cold weather or water until such time as the detainee began to shiver.458 


Leso and Burney also included a statement reflecting their concerns that “[p]hysical and/or 
emotional harm from the above techniques may emerge months or even years after their use,” 
and “[i]nterrogation techniques that rely on physical or adverse consequences are likely to garner 
inaccurate information and create an increased level of resistance.”459  


Leso and Burney shared the memo with Banks, who “praised the BSCT for their ‘great 
job’ on the memo,” but raised concerns regarding the “physical pressures” recommended in the 
memo because such pressures were used in SERE training to increase rather than break down 
resistance to interrogation:  


The use of physical pressures brings with it a large number of potential negative 
side effects. . .  When individuals are gradually exposed to increasing levels of 
discomfort, it is more common for them to resist harder. . . . Bottom line:  The 
likelihood that the use of physical pressures will increase the delivery of accurate 
information from a detainee is very low.  The likelihood that the use of physical 
pressure will increase the level of resistance in a detainee is very high. . . 


                                                 
458 Id. (emphasis in original). 
459 Id. at 52. 
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My strong recommendation is that you do not use physical pressures. . . .  [If 
GTMO does decide to use them] you are taking a substantial risk, with very 
limited benefit.”460  


Sidley’s only evidence of additional communications and thoughts related to this 
memorandum, not included in the Senate Armed Services Committee’s report, comes from 
interviews with Morgan Banks and Larry James.  James said that, despite producing the memo, 
Leso continued to work to convince the chain of command that interrogations based on rapport-
building were superior to abusive tactics.461  Banks agreed that Leso continued to communicate 
with him to find ways to combat his commander’s instruction to develop coercive techniques.462 


However, it seems likely that Banks’s condemnation of the techniques listed in the BSCT 
memo is less sweeping than it first appears.  Banks explained that, in the SERE community, 
“physical pressure” is a term used in contrast to “psychological pressure.”  He added that, by 
using the term physical pressures, he was not approving of the use of psychological pressures.463  
However, his explanation seems odd, given that he identified the vast majority of the techniques 
identified in the BSCT memorandum as psychological pressures.464  Banks went on to explain 
that it is more difficult to define when psychological pressures are impermissible because a 
psychologist would need to assess whether such a technique would be safe, legal, ethical, and 
effective.  For example, Banks thought that the use of stress positions might or might not be 
permissible depending on whether it was safe under the circumstances.465  Therefore, Banks’s 
email, when read in context, recommends against the use of only those few techniques that 
qualify as “physical pressures,” and could have been read as an implicit endorsement of the 
majority of the techniques listed in the BSCT memo. 


On October 2, Guantanamo staff convened a meeting with Jonathan Fredman, Chief 
Counsel to the CIA’s Counterterrorism Center (“CTC”).  The BSCT provided a briefing on the 
Fort Bragg training, describing psychological stressors such as sleep deprivation and isolation as 
“extremely effective.”466  Fredman concluded that all of the techniques listed in the BSCT memo 
were legal,467 and Guantanamo staff prepared a memorandum heavily based on the BSCT memo 
to be submitted to the Secretary of Defense for approval.468  


                                                 
460 Id. at 53 (ellipses in original). 
461 James interview (May 1, 2015). 
462 Banks interview (May 21, 2015). 
463 Id. 
464 Banks did not think that any of the techniques described in the memo written by Leso and Burney, as 
described in the 2008 report of the Senate Armed Services Committee report, were “physical pressures,” 
aside from the application of cold water to the point of shivering and possibly stress positions, but only 
under some circumstances.  Id. 
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467 Id. at 55. 
468 Id. at 62. 
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On December 2, 2002, Secretary of Defense Donald Rumsfeld authorized the use of all 
techniques listed in Categories I and II and one of the techniques listed in Category III, “the use 
of mild, non-injurious physical contact,” for interrogations of detainees at Guantanamo Bay.469  


Rumsfeld’s authorization arguably permitted activities that run afoul of Army Regulation 
190-8 (“AR 190-8”), made effective in 1997, which established policies and guidance for the 
treatment of prisoners of war and detainees.  AR 190-8, which is Army policy, requires that all 
persons captured and held in the custody of the United States Armed Forces during an armed 
conflict receive humane treatment consistent with the Geneva Conventions.470  Banks said that 
this policy made clear to him that the Geneva Convention protections applied to all detainees 
held by the Department of Defense at Guantanamo.  He explained that, as soon as he realized 
that the Army was holding detainees, he reviewed AR 190-8 with a Judge Advocate General 
(“JAG”), and that they arrived at this conclusion together.  However, Banks conceded that AR 
190-8 is merely policy that can be superseded by an order of the Secretary of Defense, such as 
the authorization provided on December 2, 2002.  He explained that, in the event of a conflict, 
individuals in the military would be required to follow an order from the Secretary in 
contravention of AR 190-8.471  Thus, it is unlikely that AR 190-8 was an effective shield for 
detainees held at Guantanamo Bay.  


F. Enhanced Interrogations at Guantanamo 


In November 2002, Maj. Gen. Geoffrey Miller replaced Dunlavey as commander of the 
intelligence mission at Guantanamo.  Miller quickly approved an interrogation plan for 
Mohammed al Qahtani, the alleged “20th hijacker” in the 9/11 attacks, that utilized the newly 
approved472 enhanced interrogation techniques, based on the memo drafted by the Guantanamo 
BSCT.473  


As the interrogation of al Qahtani began on November 23, members of the BSCT were 
present to observe and assist interrogators.  A log of the al Qahtani interrogation reveals that 
Leso participated directly at several points, including by recommending that al Qahtani be placed 
in a swivel chair “to keep him awake and stop him from fixing his eyes on one spot in [the] 
booth.”  An unidentified BSCT also observed at various times that al Qahtani was lying or trying 
to gain sympathy.474  James said that it was not clear whether this unidentified BSCT was Leso 
because there were around ten psychologists at Guantanamo at the time; he conceded, however, 


                                                 
469 Action memorandum from William J. Haynes, Gen. Counsel, DoD, to Donald Rumsfeld, Sec. of Dep., 
DoD, Counter-Resistance Techniques (Nov. 27, 2002). 
470 Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other 
Detainees, 2 (Oct. 1, 1997).  
471 Banks interview (May 21, 2015). 
472 Guantanamo command received official approval to use the enhanced techniques described in the 
memo drafted by Leso and Burney on December 2, more than a week after the al Qahtani interrogation 
began on November 23.  SASC Report at 87. 
473 Id. at 74. 
474 Interrogation Log Detainee 063, available at http://content.time.com/time/2006/log/log.pdf. 
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that based on the timing and the small size of the BSCT team, comprised only of Leso, Burney, 
and one or two psychological technicians, it was likely that Leso was the BSCT described in the 
interrogation log.475  Gen. James Hill later confirmed that Guantanamo interrogators were 
“working with behavioral scientists,” when they applied the enhanced techniques.476  


Sidley was unable to speak with Leso, and thus our knowledge of the circumstances of 
this interrogation come only from the report of the Senate Armed Services Committee and 
witnesses who knew Leso.  James said that the al Qahtani interrogation was directed by a high-
ranking officer, and that Leso had no legal authority to stop the interrogation.477  Moreover, he 
explained that Leso was young and inexperienced, and had no knowledge regarding how to 
oppose an order that had been approved by officials in the offices of the Attorney General and 
Secretary of Defense.  By focusing on the circumstances of Leso’s involvement, James 
attempted to absolve Leso of responsibility for his actions.  This attitude echoes that of the APA 
staff who adjudicated the complaints filed against Leso after the al Qahtani interrogation log 
came to light, who also excused Leso’s participation in the interrogation because of his youth 
and inexperience. 


Throughout the fall of 2002, JPRA continued to provide training support to both DoD 
and CIA.  In October, JPRA developed a training session for Guantanamo interrogators that was 
nearly identical to the agenda developed for the Fort Bragg training from September, including 
instruction on the use of physical pressures.478  In November 2002, the CIA’s Counterterrorism 
Center, with assistance from JPRA, initiated an Interrogator Training Course designed to train, 
qualify, and certify individuals as CIA interrogators.479  On December 30 and 31, two SERE 
instructors traveled to Guantanamo to conduct enhanced interrogation technique training.480 


G. Growing Opposition to the Enhanced Interrogation Program 


As the interrogation program moved forward, FBI and CITF personnel stationed at 
Guantanamo began to voice concerns about the abusive tactics rumored to be inflicted on the 
detainees in CIA custody.  These concerns intensified and moved further up the chain of 
command throughout the fall.  On December 18, 2002, after hearing allegations that prisoner 
abuses were occurring at Guantanamo, Alberto Mora, General Counsel of the Navy, met with 
subordinates David Brant, Director of the NCIS, and Michael Gelles, NCIS’s Chief Psychologist.  
Mora confirmed with his counterpart in the Army, which had operational responsibility for 
Guantanamo detainees, that the abusive practices were authorized by Secretary of Defense 
Rumsfeld, before confronting William Haynes, DoD’s General Counsel, with his concerns.  
Mora initially assumed that Rumsfeld would reverse his authorization of these techniques, but 
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when Mora continued to hear reports of the abusive tactics several weeks later, he again 
confronted Haynes.  


On January 15, 2003, Mora prepared a memorandum concluding that the majority of the 
tactics that had been approved by Rumsfeld constituted cruel and unusual treatment or torture.  
He threatened to sign and circulate the memorandum that day unless he heard that the use of the 
interrogation techniques would be halted.  By the afternoon, Haynes had confirmed that 
Rumsfeld had suspended his authorization for the techniques.481  


Following the suspension, Rumsfeld established a working group of military and civilian 
lawyers to review the techniques.  Before the working group could draw conclusions, however, 
their review was circumvented by a memorandum from John Yoo in OLC that constrained the 
group’s ability to independently assess the legality of many of the proposed interrogation 
techniques.482  While strongly objecting to the restrictions imposed by the OLC memorandum, 
the working group nonetheless produced a draft report that concluded that many of the originally 
approved techniques were legal.  Mora cautioned Haynes, however, that the report was deeply 
flawed because of its reliance on the OLC memorandum, and recommended that the report be 
kept in draft form.483  Despite Mora’s warning, in April 2003 Rumsfeld signed the draft report of 
the working group, without the knowledge of its members, and once again authorized the use of 
enhanced interrogation techniques at Guantanamo.484  


Shortly thereafter, on April 16, Rumsfeld issued a DoD Directive regarding Counter-
Resistance Techniques in the War on Terrorism, which approved the use of a set of twenty-four 
techniques in the interrogations of unlawful combatants held at Guantanamo Bay.  Among the 
approved techniques were “sleep adjustment,” which the Directive explicitly noted was “NOT 
sleep deprivation”; environmental manipulation, which the Directive explained could be 
considered inhumane in some countries; dietary manipulation; and many specific methods of 
questioning.  Four of these techniques—incentives or removal of incentives, including religious 
items; pride and ego down; “Mutt and Jeff” or good cop-bad cop teams; and isolation—required 
that an interrogator assess whether the use of the technique is required by military necessity and 
give advance notification to the Secretary of Defense.  These four techniques were identified as 
potentially inconsistent with the Geneva Convention protections applicable to prisoners of 
war.485 


                                                 
481 Memorandum from Alberto J. Mora, Gen. Counsel, Dep’t of the Navy, to Inspector Gen., Dep’t of the 
Navy Statement for the Record: Office of General Counsel Involvement in Interrogation Issues (July 7, 
2004) [hereinafter “Mora Memorandum”]. 
482 Memorandum from John C. Yoo, Deputy Assistant Att’y Gen., Dep’t of Justice, to William J. Haynes, 
Gen. Counsel, DoD, Military Interrogation of Alien Unlawful Combatants Held Outside the United States 
(Mar. 14, 2003).  This memorandum reiterated much of the analysis from the August 2002 memoranda. 
483 Mora Memorandum. 
484 SASC Report at 130–32. 
485 Memorandum from Donald Rumsfeld, Sec. of Def., to the Commander, US Southern Command 
Counter-Resistance Techniques in the War on Terrorism (Apr. 16, 2003), available at 
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After Rumsfeld’s re-authorization, interrogators resumed the use of enhanced techniques 
at Guantanamo.486  In June 2003, the Department of Defense issued a statement to Senator 
Patrick Leahy asserting that all interrogations, “wherever they may occur,” are consistent with 
the U.S. Constitution.487 


In the first several months of 2003, detention facilities in Iraq and Afghanistan also began 
developing interrogation policies that incorporated many of the enhanced techniques first 
approved for use at Guantanamo.488  In August, a team from the Guantanamo Joint Task Force 
visited Iraq to conduct an assessment of the interrogation operations within Central Command’s 
area of responsibility.  Although the Iraq Survey Group, charged with conducting the search for 
weapons of mass destruction in Iraq, did not fully accept the “hard line approach” recommended 
by the assessment team, the Combined Joint Task Force-7, charged with coordinating all military 
operations in Iraq, did incorporate some of the techniques recommended by the Guantanamo 
assessment team into its policies and procedures.489  In September 2003, JPRA also sent a 
delegation to Iraq to provide “offensive” SERE training to the Special Mission Unit Task Force, 
which conducted interrogations of detainees deemed to be high value targets.490  While in Iraq, 
the JPRA team was authorized to participate directly in interrogations and to use the full range of 
SERE school physical pressures.491  When friction began to develop between the JPRA team and 
the task force staff regarding whether SERE techniques complied with the Geneva Conventions, 
the decision was made to pull the JPRA delegation out.492  However, the visit of the JPRA team, 
in combination with the dissemination of the working group report and the visit of the team from 
the Guantanamo Joint Task Force, was sufficient to introduce many of the enhanced tactics to 
interrogation operations in Iraq. 


H. Continued Involvement of Mitchell and Jessen 


During 2002 and 2003, as Mitchell and Jessen continued to facilitate interrogations at 
CIA black sites, concerns related to their dual roles as interrogators and psychological evaluators 
emerged.  Mitchell stated that neither he nor Jessen ever performed a fitness for assessment 
evaluation on a detainee that they subsequently interrogated.493  However, the Senate Select 
Committee on Intelligence found evidence suggesting otherwise.  In January 2003, Jessen 
traveled to a CIA black site to assess the suitability of continuing to use enhanced interrogations 
against Abd al-Rahim al-Nashiri, whom two interrogators had deemed cooperative.494  At least 
one person raised concerns about Jessen both conducting the psychological interrogation 
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assessment and carrying out the interrogation.495  In June 2003, Mitchell and Jessen were 
deployed to a black site, where Khalid Sheikh Mohammed was held, to interrogate Mohammed 
and “assess [his] ‘psychological stability’ and ‘resistance posture.’”496  During this interrogation, 
Mohammed was waterboarded at least 183 times over the course of fifteen separate sessions.497  
A psychologist in the CIA’s Office of Medical Services (“OMS”) objected to the conflict of 
interest presented by this dual role, and stated that “no professional in the field would credit 
[Mitchell and Jessen’s] later judgments as psychologists assessing the subjects of their enhanced 
measures.”498  


Throughout 2003 and early 2004, the CIA continued to take detainees into custody at 
various detention facilities and to subject them to enhanced interrogation techniques, at times 
without authorization from CIA Headquarters or in ways that diverged from the authorization.499  
On July 29, 2003, the CIA secured oral concurrence from the Department of Justice that “certain 
deviations are not significant” to the analysis underlying the OLC legal opinions.500 


In early 2003, the CIA’s Office of the General Counsel began to express concerns to 
National Security Council, White House, and DOJ personnel that the Bush Administration’s 
statements about the “humane” treatment of detainees might be inconsistent with the CIA’s 
interrogation program.501  The CIA began to discuss with personnel from DOJ, DoD, and the 
White House whether they could represent that the treatment of detainees complied with 
constitutional standards in the Fifth, Eighth, and Fourteenth Amendments, and in June the 
General Counsel of DoD represented to Senator Patrick Leahy that it was U.S. policy to comply 
with these standards.502  In July 2003, as the White House continued to make statements 
indicating that detainees received “humane” treatment, the CIA asked for a reaffirmation of 
support for the CIA’s policy of using enhanced interrogation techniques.  While the request was 
pending, the CIA began using only “standard” interrogation techniques, which according to the 
CIA did not involve “significant physical or psychological pressure,”503 rather than enhanced 
interrogation techniques.504  The National Security Council did not consider it necessary to have 
a full Principals Meeting to reaffirm the program.505 
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In January 2004, under pressure from the ICRC, the CIA reduced the number of detainees 
held in its custody by transferring 25 to the custody of the U.S. military or foreign governments 
and releasing an additional five detainees.506  Several months later, Deputy Secretary of Defense 
Paul Wolfowitz refused to support the CIA’s position that continuing to conceal detainees from 
the ICRC was a national security imperative, and instead believed that it was appropriate to give 
the ICRC full notification regarding the detainees held in CIA custody.507  


Meanwhile, the CIA Inspector General began circulating a draft of a Special Review of 
the CIA’s Detention and Interrogation Program, finalized in May 2004.  The Special Review 
identified several matters of concern, including divergences between the techniques authorized 
and their use in practice,508 the use of unauthorized techniques, and oversight problems.509  The 
Special Review report also recommended that the CIA conduct a review of the effectiveness of 
the CIA’s interrogation techniques.  The Inspector General clarified that the recommendation did 
not contemplate the CIA engaging in “additional, guinea pig research on human beings.  What 
we are recommending is that the Agency undertake a careful review of its experience to date in 
using the various techniques and that it draw conclusions about their safety, effectiveness, etc., 
that can guide CIA officers as we move ahead.”510  When National Security Advisor 
Condoleezza Rice posed similar questions to the CIA about the effectiveness of the enhanced 
techniques in November and December 2004, the CIA responded that “an effectiveness review 
was not possible.”511  In March 2005, the Director of the CIA’s CTC proposed establishing a 
“blue ribbon commission” to study the enhanced interrogation technique program, but the 
commission concluded that there was no objective way to assess the efficacy of the interrogation 
techniques used by the CIA.512 


In May 2004, at around the same time that the CIA’s Inspector General issued his report 
and shortly after reports of abuses at Abu Ghraib became public, the Office of Legal Counsel 
informed the CIA that it had never formally opined on the constitutionality of the CIA’s 
enhanced interrogation techniques, and expressed concern that the CIA’s practices diverged from 
the techniques described in the August 1, 2002 memorandum.513  In late May, CIA Director 
                                                 
506 Id. at 119. 
507 Id. at 120. 
508 The Special Review took particular note that interrogators were employing the waterboard technique 
in a manner different from the authorization provided in the OLC memoranda, which was based on SERE 
training. The report documented that interrogators obstructed detainees’ airflow by applying large 
volumes of water to the detainee’s mouth and nose in an attempt to make the experience “more poignant 
and convincing” or applied the technique a large number of times.  CIAIG Report at 37, 44.  The 
Inspector General’s report did not conclude whether the waterboard technique had been effective, though 
it noted that the detainees subjected to waterboarding were cooperative following the experience.  Id. at 
90-91. 
509 SSCI Report at 123. 
510 Id. at 126. 
511 Id. 
512 Id. at 127-28. 
513 Id. at 134-35. 
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George Tenet suspended the CIA’s use of both “enhanced” and “standard” interrogation 
techniques, pending approval from the OLC.514  


On June 4, 2004, after DOJ refused to render a written opinion confirming that the CIA 
interrogation program remained legal, CIA Director George Tenet directed an immediate 
suspension of the use of interrogation techniques against detainees.515  Nonetheless, the CIA 
continued to seek approval for the use enhanced techniques against specific detainees.  In July, 
the National Security Council granted approval for the use of enhanced interrogation methods, 
with the exception of waterboarding, against a member of al Qaeda suspected to have knowledge 
of plans to bomb key targets during the 2004 presidential election.516  In addition to that detainee, 
the CIA sought and was granted approval to use enhanced techniques against two other detainees 
during the remainder of 2004.517  In 2005, the CIA continued to use enhanced interrogation 
techniques against detainees on an individualized basis.  For example, in May 2005, CIA 
Director Porter Goss approved the use of enhanced interrogation techniques against a detainee 
suspected of holding the third most important position in al Qaeda.518  In September, the CIA 
took custody of two additional detainees from the DoD, and used enhanced techniques during 
their interrogations.519  However, beginning in the fall of 2004, the pace of CIA interrogations 
slowed as the CIA began considering an “end game” to relieving itself of detainee custody.520  In 
May 2005, the CIA again suspended use of enhanced interrogation techniques, and in February 
2006, the Agency informed the National Security Council that it would not seek continued use of 
all of its techniques.521 


Between 2005 and January 2009, when President Obama rescinded authorization for the 
use of enhanced techniques, the CIA took custody of only six new detainees.522  In early January 
2006, Secretary of Defense Donald Rumsfeld made the formal decision not to accept additional 
CIA detainees at the Guantanamo Bay military base,523 and by September 2006, the CIA had 
transferred all detainees remaining in its custody to either third party countries or DoD 
custody.524  However, after that point, the CIA continued to accept custody of a small number of 
detainees,525 and in spring 2007, after passage of the Military Commissions Act, the CIA 
developed a modified enhanced interrogation program for use on the few detainees remaining in 
                                                 
514 Id. at 135. 
515 Id. 
516 Id. at 135-36. 
517 Id. at 136. 
518 Id. at 147. 
519 Id. at 148-49. 
520 Id. at 143. 
521 Id. at 151. 
522 Id. at 171.  
523 Id. at 156. 
524 Id. at 154. 
525 Id. at 161. 
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its custody.526  The CIA took custody of its final detainee in 2007, and after Mitchell and Jessen 
briefed Secretary of State Condoleezza Rice, in early July she granted approval for the CIA to 
use six enhanced techniques: sleep deprivation, dietary manipulation, facial grasp, facial slap, 
abdominal slap, and attention grab.527  The interrogation of the last detainee in the CIA’s 
detention and interrogation program ended in December 2007.528 


In January 2009, Obama prohibited use of interrogation techniques other than those found in the 
Army Field Manual.  Only a few months later, the CIA terminated its contract with Mitchell 
Jessen & Associates.529  


  
I. Evolution of the BSCT Role 


As the Bush Administration’s counterterrorism policies continued, the DoD developed 
clearer boundaries and guidelines for the military personnel stationed at Guantanamo.  Sidley’s 
information about this evolution comes from Larry James and Debra Dunivin, military 
psychologists who were stationed with a BSCT between 2003 and 2005.  Dunivin said that over 
time, the command structure at Guantanamo solidified to the point that psychologists stationed to 
Guantanamo operated in one of two chains of command, defined by the mission.  Psychologists 
assigned to Guantanamo as healthcare providers, either to the servicemen stationed on the base 
or to the detainees, worked in the medical chain of command, which reported directly up through 
medical personnel to the Surgeon General of the Army.  On the other hand, psychologists 
assigned to Guantanamo to assist in the intelligence mission worked in the intelligence or 
detention commands, which reported up through operational personnel, most of whom were not 
healthcare professionals.  The BSCTs teams working at Guantanamo were in the latter group as 
of 2004, and operated outside of the medical command.530  


However, when the first psychologists began to arrive at Guantanamo in 2002 there was 
no structure in place to guide them.  Initially, there was no “firewall” between treatment 
personnel and interrogation teams, and psychologists moved in and out of both roles.531  For 
example, in an interview with Sidley, Albert Shimkus, the commander of the hospital at 
Guantanamo, who was charged with credentialing healthcare providers, explained that several 
BSCT members in 2002 and 2003 came to him seeking credentials to act in a healthcare role, 
though he stated unequivocally that he never granted such approval.532  It was only as the Army 
began to provide guidance through Standard Operating Procedures (“SOP”) for the Guantanamo 
BSCT in November 2002, that the treatment and intelligence roles were separated.  The 2002 
SOP described several “mission essential tasks,” including consulting on interrogation 


                                                 
526 Id. at 162. 
527 Id. at 143, 163. 
528 Id. at 167-68. 
529 Id. at 169. 
530 Dunivin interview (May 20, 2015). 
531 APA_0087334. 
532 Shimkus interview (June 10, 2015). 
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techniques, developing behavior management plans, and liaising between intelligence and 
medical personnel to describe the implications of medical diagnoses and treatments for the 
interrogation process.533 


Dunivin said that as of January 2003, when Col. Larry James deployed to Guantanamo to 
replace Leso as a BSCT member, there was not yet any formalized training in place.  James 
explained that when he arrived, Leso had already convinced the commanders that rapport-
building techniques were superior to abusive tactics, and James was able to expand on the 
progress Leso had already made to end the abuses at Guantanamo.534  James said that he 
remained at Guantanamo until May 2003, when he was replaced by Maj. Diane Zierhoffer.  


Behavioral scientists were also used to address abusive tactics that had begun to spread to 
military facilities in Iraq and Afghanistan.  In late 2003, military police and CIA personnel at 
Abu Ghraib engaged in a consistent pattern of human rights abuses against detainees.  As reports 
of prisoner abuses filtered back to the military command, a team from JPRA was dispatched to 
Iraq to advise regarding interrogation policies.535  After reports of these abuses broke to the 
public in April 2004, Larry James deployed to Abu Ghraib as director of the Behavioral Science 
Unit.  He returned in November 2004 after he suffered injuries during an attack on his convoy.536 


Dunivin said that in the fall of 2004, she deployed to Guantanamo as a BSCT 
psychologist, where she remained until the fall of 2005.  During Dunivin’s deployment, the 
Department of Defense issued a supplemental policy memorandum for BSCTs.  The 
supplemental policy reiterated many of the mission essential tasks from the first SOP, but 
elaborated that BSCTs were not only to provide consultation to interrogation staff but also to 
“monitor[] interrogations and other staff-detainee interactions.”537  Dunivin said that the Army 
did not provide formalized training for BSCT psychologists until after her return in 2005.538   


On November 3, 2005, the Department of Defense issued Directive 3115.09 relating to 
“DoD Intelligence Interrogations, Detainee Debriefings and Tactical Questioning” to consolidate 
existing policies that required humane treatment during all intelligence interrogations and 
debriefings.539  The Directive explicitly separated the BSCT and medical provider role, stating 
                                                 
533 Memorandum from JTF GTMO, DoD, for the Record, BSCT Standard Operating Procedures (Nov. 
11, 2002). 
534 James interview (May 1, 2015). 
535 In May 2004, the Inspector General of the CIA released a Special Review of the records from a 
number of interrogations, which concluded that interrogators were improvising new techniques and using 
approved enhanced techniques in ways that did not comply with the legal guidelines or the limits imposed 
in SERE training.  CIAIG Report at 100–105. 
536 APA_0186135. 
537 Memorandum from Headquarters, Joint Task Force Guantanamo, DoD, to Joint Intelligence Group, 
Joint Task Force – Guantanamo, APO AE 09360 Operational Policy Memorandum  # 14, Behavioral 
Science Consultation Team (BSCT) (Dec. 10, 2004). 
538 Dunivin interview (May 20, 2015). 
539 Intelligence Interrogations, Detainee Debriefings, and Tactical Questioning, DoD Directive No. 
3115.09 (Nov. 3, 2005). 
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that “[t]hose who provide such advice [to personnel performing interrogations] may not provide 
medical care for detainees except in an emergency.”540 


Although the CIA did not utilize BSCTs, it used physicians and psychologists to support 
interrogations in a manner similar to the DoD.  Mitchell explained that at least one, and often 
several, medical professionals were present for every interrogation overseen by the CIA.541  
However, the CIA did not undertake the same process of training and educating psychologists. 
Mitchell said that the CIA was not as concerned with training and ethics because it did not face 
the same set of circumstances as DoD, which oversaw many young psychologists early in their 
careers.542  He stated that DoD was genuinely interested in adhering to the Ethics Code and was 
seeking clarity about its guidelines, whereas the CIA would not have changed its operational 
decisions based on the ethical statements of a professional association.543  


 
J. Department of Defense Research Policy 


Critics have argued that legal and policy changes by DoD in the period immediately after 
9/11 permitted DoD to conduct human subjects research on detainees without their informed 
consent and without oversight from Congress or Institutional Review Boards (“IRB”).  The 
critics allege that APA, by softening informed consent protections in the Ethics Code and 
encouraging research in the PENS report, permitted psychologists to take full advantage of the 
weakened legal protections and participate in research programs run under the auspices of DoD 
or the CIA.  Taken together, it seems likely that the exceptions in the Common Rule and the 
definitional changes in the Wolfowitz Directive broadened opportunities for DoD to conduct 
research on detainees subjected to interrogations.  However, there is no evidence that APA acted 
to facilitate psychologists’ participation in such research, if it occurred.544  As discussed above, 
the changes made to the research standards in the APA Ethics Code occurred well before the 
September 11 terrorist attacks, and thus could not have been intended to facilitate research on 
detainees held as part of the national security policies initiated in response to the attacks.  
Therefore, although the critics may be correct that DoD policy changes in the period shortly after 
9/11 permitted DoD to conduct research on detainees, Sidley has identified no evidence that 
APA acted to support or conduct such research. 


Our analysis on this topic confirmed that, at the same time that the CIA and DoD were 
developing their interrogation programs, a series of nuanced changes to domestic law and 
Department of Defense policy broadened the scope of permissible human subjects research.  
Federal policy on human subjects research is grounded in the Common Rule, a uniform set of 
regulations relating to the protection of human subjects in biomedical or behavioral research.  


                                                 
540 Id. 
541 Mitchell interview (May 15, 2015). 
542 Id. 
543 Id. 
544 As discussed above, there are at least hints in the Senate committee reports that DoD and CIA were 
interested in such research, but we are unable to conclude definitively whether research was conducted on 
detainees. 
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The Common Rule developed out of the 1947 Nuremberg Code and the 1978 Belmont Report, 
produced by the National Commission for the Protection of Human Subjects of Biomedical and 
Behavioral Research.  Following the release of the Belmont Report, the Department of Health 
and Human Services began revising and expanding the protections found in the Nuremberg Code 
and Belmont Report, and codifying these changes in the federal regulations.545  In 1991, 15 
federal departments and agencies, including the Department of Defense, adopted the Common 
Rule in their respective federal regulations. 


The Common Rule applies to all research involving human subjects conducted or 
supported by any federal department or agency, including research conducted by federal civilian 
employees or military personnel.546  It protects human subjects by requiring IRB review and 
approval of proposed human subjects research as part of an effort to minimize risk, ensure 
confidentiality, and protect vulnerable populations.  It also requires informed consent from all 
human subjects.  However, the protections of the Common Rule are not absolute: exceptions and 
modifications may be made to its provisions by department or agency heads, if deemed 
administratively appropriate,547 and these same department and agency heads “retain final 
judgment as to whether a particular activity is covered” by the Common Rule at all.548 


Generally, the informed consent component of the Common Rule requires that “[e]xcept 
as provided elsewhere in this policy, no investigator may involve a human being as a subject in 
research covered by this policy unless the investigator has obtained the legally effective 
informed consent of the subject or the subject’s legally authorized representative.”549  However, 
informed consent requirements may be waived by an IRB provided that it finds that the waiver 
would not be harmful to the subjects and the research could not practicably be carried out 
without the waiver.550  Thus, the DoD had ample discretion to exclude certain activities from the 
ambit of the Common Rule, even apart from any legal or policy changes that occurred in the 
months after 9/11. 


                                                 
545 Critics have argued that Department of Defense Directive No. 3216.2 (the “Wolfowitz Directive”) 
permits research activity that does not comply with the Nuremberg Code because it merely requires that 
investigators and researchers be “familiar” with the Nuremberg Code, rather than requiring adherence to 
the Code.  Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported 
Research, DoD Directive No. 3216.2 (Mar. 25, 2002).  The reference to the Nuremberg Code appears 
among other provisions describing policies that were adopted to ensure that DoD departments comply 
with human subjects protections, in a section that discusses the “applicability” of federal policy for the 
protection of human subjects research.  Thus, in context, it does not seem that the language requiring 
familiarity with the Nuremberg Code permits deviation from the principles of the Code in activities to 
which the Wolfowitz Directive applies.  
546 45 C.F.R. § 46.101. 
547 Id. § 46.101(a). 
548 Id. § 46.101(c). 
549 Id.. § 46.116. 
550 Id. § 46.116(c). 
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On December 28, 2001, the 2002 Defense Appropriations Act amended 10 U.S.C. § 980 
to permit the Secretary of Defense to waive the informed consent requirement in experimentation 
on human subjects “with respect to a specific research project to advance the development of a 
medical product necessary to the armed forces if the research project may directly benefit the 
subject and is carried out in accordance with all other applicable laws.”551  Only days later, on 
January 10, 2002, as President Bush signed into law a supplemental appropriations act for DoD, 
he issued a signing statement regarding the Act’s requirement for prior congressional approval 
before funding a special access program: 


The U.S. Supreme Court has stated that the President’s authority to classify and 
control access to information bearing on national security flows from the 
Constitution and does not depend upon a legislative grant of authority.  Although 
30-day advance notice can be provided in most situations as a matter of comity, 
situations may arise, especially in wartime, in which the President must promptly 
establish special access controls on classified national security information under 
his constitutional grants of the executive power and authority as Commander in 
Chief of the Armed Forces.552 


Critics have read this statement as a reservation of executive discretion with respect to 
notifying congressional committees regarding the initiation of military and intelligence 
experiments on human subjects.  


On March 25, 2002, the Department of Defense issued Directive Number 3216.2 (the 
“Wolfowitz Directive”), relating to “Protection of Human Subjects and Adherence to Ethical 
Standards in DoD-Supported Research.”  The Wolfowitz Directive reissued a 1983 version of the 
same Directive, and incorporated many of the same provisions.  The 2002 version amended the 
earlier version by supporting the implementation of Section 980 and 32 C.F.R. Part 219, which 
contains the DoD statement of the Common Rule.  In many ways, the Wolfowitz Directive 
adopted as DoD policy a set of very broad protections for human subjects of research.  For 
example, although many departments adopted only subpart A of the Common Rule, DoD 
adopted additional subparts related to research on vulnerable populations.553  One of these 
subparts imposed additional protections in biomedical and behavioral research that used 
prisoners as subjects.  The subpart defines “prisoner” as “any individual involuntarily confined 
or detained in a penal institution.  The term is intended to encompass individuals sentenced to 
such an institution under criminal or civil statute, individuals detained in other facilities by virtue 
of statutes or commitment procedures which provide alternatives to criminal prosecution or 
incarceration in a penal institution, and individuals detained pending arraignment, trial, or 
sentencing.”554  Although no reference to other specific categories of prisoners appears in the 
                                                 
551 National Defense Authorization Act for Fiscal Year 2002, Pub L. No. 107-107, 115 Stat. 1012. 
552 President George W. Bush, Statement on Signing the Department of Defense and Emergency 
Supplemental Appropriations for Recovery from and Response to Terrorist Attacks on the United States 
Act (Jan. 10, 2002). 
553 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2 (Mar. 25, 2002). 
554 45 C.F.R. § 46.303(c). 
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Common Rule, the Wolfowitz Directive adds that “[t]he involvement of prisoners of war as 
human subjects of research is prohibited.”555  This addition, found only in the Department of 
Defense policy codifying the Common Rule, is logical in light of the fact that most of the other 
agencies that adopted the Common Rule would have no interaction or involvement with 
prisoners of war. 


Some critics have alleged that this statement demonstrates that the DoD intended to 
exclude Guantanamo detainees from the class of people enveloped by the protections for human 
subjects.  They argue that detainees legally were not considered prisoners of war, in light of 
contemporaneous orders classifying detainees as enemy or unlawful combatants, and thus would 
not fall within the scope of the Directive.556  In addition, it seems that Guantanamo detainees 
might not qualify as “prisoners” under the Common Rule definition, which describes individuals 
held by statute at penal institutions; Guantanamo is not a penal institution and the detainees held 
there were captured during armed conflict rather than detained pursuant to federal statute.  It 
seems fair to conclude that, had the DoD wanted to codify the broadest protections possible, it 
could have explicitly extended research protections to additional classes of prisoners, including 
detainees held as “unlawful combatants” at Guantanamo.  However, it also seems unlikely that 
the use of the term “prisoners of war” represents an intentional choice to exclude detainees from 
the policy granting protections to the subjects of human research; rather, it is more likely that the 
DoD simply adapted the language already existing in the 1983 version of the Directive, which 
likewise prohibited “[t]he use of prisoners of war as human subjects of research.”557  Moreover, 
the specific provision relating to prisoners of war has little effect in the context of the Directive 
as a whole, because the Directive applies to any research “with a human being,” which includes 
detainees regardless of their status as prisoners of war or unlawful combatants.558  Therefore, 
despite its reference to prisoners of war, it seems that the overall effect of the Wolfowitz 
Directive was to broaden protections for human subjects of research. 


Although the Wolfowitz Directive seemed on its face to extend a generally broad range 
of protections to human subjects of research, the Directive also subtly limited the scope of 
individuals who were entitled to such protections.  First, the Directive broadened the set of 
circumstances under which the requirement of informed consent could be waived.  The Common 
Rule itself contains many exceptions to the informed consent requirement, preserving to the 
heads of departments the authority to determine that an activity does not constitute research on 
human subjects, and thus does not fall within the policy encapsulated by the Common Rule.559  


                                                 
555 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2  (Mar. 25, 2002). 
556 Peter Jan Honigsberg, The Real Origin of the Term ‘Enemy Combatant,’ Huffington Post (Jan. 9, 
2014), available at http://www.huffingtonpost.com/peter-jan-honigsberg/the-real-origin-of-the-
te_b_4562216.html. 
557 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2 (Jan. 7, 1983). 
558 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2 (Mar. 25, 2002). 
559 45 C.F.R. § 46.101(c). 
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The Wolfowitz Directive incorporated these exceptions when it adopted the Common Rule as 
policy, while also including a provision that permits the Head of a DoD Component to waive the 
informed consent requirement “with respect to a specific research project to advance the 
development of a medical product necessary to the Armed Forces if the research project may 
directly benefit the subject and is carried out in accordance with all other applicable laws and 
regulations.”560  This language is identical to that found in the 2002 Defense Appropriations Act.  
The reference to medical products suggests that the Wolfowitz Directive’s implementation of 
Section 980 does nothing to expand the scope of human subjects research related to 
interrogations, and thus it is unlikely that this aspect of the Directive facilitated research on 
detainee interrogations.  


Although it seems unlikely that the codification of Section 980 expanded the scope of 
permissible human subjects research, the Wolfowitz Directive contained a separate provision that 
permits the Director of Defense Research and Engineering to “grant exceptions to policy under 
this Directive if justified by special circumstances and consistent with law.”561  The 1983 version 
of the Directive contained a similar provision, which permitted heads of departments to submit 
requests for exceptions to the policy to the Under Secretary of Defense for Research and 
Engineering,562 but the changes to the 2002 version seem to give the Director more expansive 
authority to carve out exceptions from the policy.  It seems likely that the DoD would consider 
the war on terror to be a “special circumstance” that permits deviation from human research 
subjects protections, and that the memoranda produced by the Department of Justice later in 
2002 provided the legal authority to grant an exception for research on interrogations.  In 
combination with the many exceptions found in the Common Rule, the Wolfowitz Directive’s 
exceptions to the informed consent requirement gave the Department of Defense sufficient 
leeway to dispense with informed consent and conduct research on detainee interrogation.  


Another limitation on the broad protections encompassed in the Wolfowitz Directive is 
found in the definition of research itself.  In the Common Rule, research is defined as “a 
systematic investigation, including research development, testing and evaluation, designed to 
develop or contribute to generalizable knowledge.  Activities which meet this definition 
constitute research for purposes of this policy, whether or not they are conducted or supported 
under a program which is considered research for other purposes.”563  The 1983 version of the 
Directive parrots the definition of research found in the Common Rule.  However, in the 2002 
version of the Directive, the DoD made a notable change and defined research as “an 
intervention or interaction with a human being for the primary purpose of obtaining data 
regarding the effect of the intervention or interaction.  Examples of interventions or interactions 
include, but are not limited to, a physical procedure, a drug, a manipulation of the subject or 
subject’s environment, [and] the withholding of an intervention that would have been undertaken 


                                                 
560 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2 (Mar. 25, 2002). 
561 Id. 
562 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2 (Jan. 7, 1983). 
563 32 C.F.R. § 219.102(d). 
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if not for the research purpose.”564  The requirement that collection of data be the “primary 
purpose” of an activity represents a notable change from the broad Common Rule definition, 
which contemplates that activities and programs whose principal purpose is something other than 
research might nonetheless present an incidental opportunity for researchers to obtain and 
evaluate data.  It seems likely that DoD would consider the primary purpose of the interrogation 
program to be the extraction of information in the service of national security.  Thus, even if data 
were collected during interrogations for the purpose of deriving generalizable knowledge, that 
activity might not be considered research under the Wolfowitz Directive. 


It seems likely that, had DoD wished to conduct research on the interrogations of 
detainees held in its custody, the Common Rule, as supplemented by the Wolfowitz Directive, 
would have given commanders ample leeway to authorize such research.  However, Sidley has 
identified no evidence that APA coordinated with DoD to facilitate or conduct research on 
detainees, or that APA amended its Ethics Code or issued policy statements permitting its 
members to participate in such research.  


 
K. Public Awareness of Abusive Interrogations 


In late 2002, the first reports of secret CIA interrogation centers or “black sites” began to 
circulate at the major news outlets.  On December 26, 2002, Dana Priest and Barton Gellman 
reported in the Washington Post that the CIA was running a clandestine interrogation site near 
Bagram air base where detainees were “held in awkward, painful positions and deprived of sleep 
with a 24-hour bombardment of lights—subject to what are known as ‘stress and duress’ 
techniques.”565  The article continued that detainees who cooperated were “rewarded with 
creature comforts,” while those who did not were “rendered” to foreign countries, such as 
Jordan, Egypt, and Morocco, where the use of torture was well-documented. 


Reports of detainees suffering physical abuse while in U.S. custody and after rendition to 
other nations continued to emerge over the next several months.  In March, the New York Times 
reported that several individuals held in American custody claimed that they “had been made to 
stand hooded, their arms raised and chained to the ceiling, their feet shackled, unable to move for 
hours at a time, day and night,” and a commander of coalition forces in Afghanistan 
“acknowledged that prisoners had been made to stand for long periods,” though he denied that 
they were chained to the ceiling.566  Several days later, another article reported that intelligence 
officials “acknowledged that some suspects had been turned over to security services in countries 
known to employ torture,” and described the case of one such detainee who was “subjected to 
sleep and light deprivation, prolonged isolation and room temperatures that varied from 100 


                                                 
564 Protection of Human Subjects and Adherence to Ethical Standards in DoD-Supported Research, 
Directive No. 3216.2 (Mar. 25, 2002) (emphasis added). 
565 Dana Priest & Barton Gellman, U.S. Decries Abuse but Defends Interrogations, Washington Post 
(Dec. 26, 2002), available at http://www.washingtonpost.com/wp-
dyn/content/article/2006/06/09/AR2006060901356.html.  
566 Carlotta Gall, U.S. Military Investigating Death of Afghan in Custody, New York Times (Mar. 4, 
2003), available at http://www.nytimes.com/2003/03/04/international/asia/04AFGH.html?pagewanted=1.  
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degrees to 10 degrees.”567  In May, the New York Times published another article that identified a 
number of detainees who claimed to have been beaten or subjected to electric shock at the hands 
of American and British soldiers.568 


On November 1, 2003, the Associated Press published a report documenting the 
inhumane treatment of detainees at Abu Ghraib and other Iraqi prisons.  Based on accounts by 
released detainees, the article reported that detainees were beaten, exposed to the sun as 
punishment, and deprived of water for drinking and washing.  Several former detainees 
described a common punishment for minor infractions called “‘The Gardens’—a razor-wire 
enclosure where prisoners were made to lie face down on the burning sand for two or three 
hours, hands bound.”569  The major news outlets did not pick up on the AP story, even as rumors 
began to swirl that American soldiers had posed for photographs with nude prisoners.570  


On March 3, 2004, Salon carried a story by Jen Banbury titled “Guantanamo on 
Steroids,” which repeated earlier reports that “[s]ome Iraqis who have been held as security 
detainees claim they were subjected to ill treatment, including beatings, sleep deprivation and 
psychological abuse.”  Banbury, citing a member of a faith-based peace group working with 
detainees and their families, described accounts from former detainees who claimed they were 
“hooded, handcuffed and left outside for hours on end (sometimes in the rain) at bases where 
they are initially taken for interrogation.  Accusations of beatings during interrogations are also 
common.”  Another detainee described “psychological abuse,” as “one of his interrogators 
threatened to take pictures of his wife, mother and sister naked and show them on satellite as a 
sex film.”571 


On April 28, 2004, 60 Minutes II broadcast graphic photos of Iraqi detainees being 
abused and humiliated.  Many of the photographs depicted guards sexually humiliating 
detainees, who were stripped naked and forced to simulate sex acts on other detainees.  Other 
photographs showed the battered bodies of two detainees who had died in custody.  


                                                 
567 Raymond Bonner, Don Van Natta Jr. & Amy Waldman, Threats and Responses: Interrogations; 
Questioning Terror Suspects In a Dark and Surreal World, New York Times (Mar. 9, 2003), available at 
http://www.nytimes.com/2003/03/09/world/threats-responses-interrogations-questioning-terror-suspects-
dark-surreal-world.html?pagewanted=1. 
568 Marc Lacey, Iraqi Detainees Claim Abuse by British and U.S. Troops, New York Times (May 17, 
2003), available at http://www.nytimes.com/2003/05/17/international/worldspecial/17PRIS.html. 
569 Charles J. Hanley, Former Iraqi Detainees Tell of Riots, Punishment in the Sun, Good Americans and 
Pitiless Ones, Associated Press (Nov. 1, 2003), available at 
http://legacy.utsandiego.com/news/world/iraq/20031101-0936-iraq-thecamps.html. 
570 Barbara Starr, Details of Army’s Abuse Investigation Surface, CNN (Jan. 21, 2004), available at 
http://www.cnn.com/2004/US/01/20/sprj.nirq.abuse/. 
571 Jen Banbury, Guantanamo on Steroids, Salon (Mar. 3, 2004), available at 
http://www.salon.com/2004/03/03/prison_3/. 
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Only two days later, the New Yorker carried the first of Seymour Hersh’s articles about 
the abuses at Abu Ghraib.572  In his article, “Torture at Abu Ghraib,” Hersh quoted from the 
newly released Taguba Report, which documented that between October and December 2003, 
military and intelligence personnel engaged in “numerous instances of ‘sadistic, blatant, and 
wanton criminal abuses,’” including: 


Breaking chemical lights and pouring the phosphoric liquid on detainees; 
[t]hreatening detainees with a charged 9mm pistol; [p]ouring cold water on naked 
detainees; [b]eating detainees with a broom handle and a chair; [t]hreatening male 
detainees with rape; [a]llowing a military police guard to stitch the wound of a 
detainee who was injured about being slammed against the wall in his cell; 
[s]odomizing a detainee with a chemical light and perhaps a broom stick, [and] 
[u]sing military working dogs to frighten and intimidate detainees with threats of 
attack, and in one instance actually biting a detainee. 


The Taguba Report quoted in the article had been completed on February 26, 2004, and 
included descriptions of additional abusive acts committed by military police personnel: 


Punching, slapping, and kicking detainees; jumping on their naked feet; 
[v]ideotaping and photographing naked male and female detainees; [f]orcibly 
arranging detainees in various sexually explicit positions for photographing; 
[f]orcing detainees to remove their clothing and keeping them naked for several 
days at a time; [f]orcing naked male detainees to wear women’s underwear; 
[f]orcing groups of male detainees to masturbate themselves while being 
photographed and videotaped; [a]rranging naked male detainees in a pile and then 
jumping on them; [p]ositioning a naked detainee on a MRE Box, with a sandbag 
on his head, and attaching wires to his fingers, toes, and penis to simulate electric 
torture; [w]riting “I am a Rapest” [sic] on the leg of a detainee alleged to have 
forcibly raped a 15-year old fellow detainee, and then photographing him naked; 
[p]lacing a dog chain or strap around a naked detainee’s neck and having a female 
Soldier pose for a picture; [a] male MP guard having sex with a female detainee; 
[u]sing military working dogs (without muzzles) to intimidate and frighten 
detainees, and in at least one case biting and severely injuring a detainee; [and] 
[t]aking photographs of dead Iraqi detainees.573 


Throughout May and June 2004, the major media outlets turned their focus to reporting 
on the Abu Ghraib abuses.  On May 5, 2004, the New York Times published a story in which 
Maj. Gen. Geoffrey D. Miller “defended practices like depriving prisoners of sleep and forcing 
them into ‘stress positions’ as legitimate means of interrogation, noting that they are among 50-


                                                 
572 Seymour M. Hersh, Torture at Abu Ghraib, The New Yorker (May 10, 2004),available at 
http://www.newyorker.com/magazine/2004/05/10/torture-at-abu-ghraib. The article was posted online on 
April 30, but appeared in the May 10 print edition. 
573 Article 15-6 Investigation of the 800th Military Police Brigade, Part 1, ¶¶ 6, 8. 
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odd coercive techniques sometimes used against enemy detainees.”574  On May 21, 2004, the 
Washington Post identified fresh allegations of abuse at the Abu Ghraib prison, including 
allegations that prisoners were “ridden like animals, sexually fondled by female soldiers and 
forced to retrieve their food from toilets.”575  Although it is not clear that all of these abuses 
occurred during the course of interrogations, there was sufficient information by the summer of 
2004 to put the American public on notice that a number of abusive tactics, including beating, 
sleep deprivation, and sexual humiliation, were being used against detainees taken pursuant to 
the war on terror. 


On June 7, 2004, the Wall Street Journal published a story describing the draft report 
produced by the working group of military and civilian lawyers created after Mora forced 
Rumsfeld to rescind authorization for the use of enhanced interrogation techniques.  The Journal 
reported:   


The draft report, which exceeds 100 pages, deals with a range of legal issues 
related to interrogations, offering definitions of the degree of pain or 
psychological manipulation that could be considered lawful.  But at its core is an 
exceptional argument that because nothing is more important than ‘obtaining 
intelligence vital to the protection of untold thousands of American citizens,’ 
normal strictures on torture might not apply.576   


The article added that the working group’s report elaborated on the Bush administration’s 
position of the president’s expansive power to wage war, unbound by Congress or the courts; 
therefore, the report concluded, the anti-torture statute cannot be applied to acts undertaken 
pursuant to the president’s order as commander in chief.  Accordingly, the article continued, the 
report provides a Nuremberg defense to individuals acting under military orders, in addition to 
outlining defenses based on necessity and self-defense.577 


The following day, on June 8, the Washington Post broke the news that the Department of 
Justice had produced a series of memoranda in 2002 and 2003 that advised the White House that 
torture of captured al Qaeda terrorists could be both legal and justified “to prevent further attacks 
on the United States by the Al Qaeda terrorist network.”  The article quoted the 2002 memoranda 
as stating that interrogation techniques must be similar to severe beatings, threats of imminent 
death, rape, or electric shocks to genitalia to constitute torture.  Moreover, the memoranda stated 
that psychological techniques based on “purely mental pain or suffering” must “result in 
significant psychological harm of significant duration” to constitute torture.  The article also 
described the analysis of specific intent contained in the memoranda: 


                                                 
574 Dexter Filkins, The Struggle for Iraq: The Warden; General Will Trim Inmate Numbers at Iraq Prison, 
New York Times (May 5, 2004), available at http://www.nytimes.com/2004/05/05/world/the-struggle-
for-iraq-the-warden-general-will-trim-inmate-numbers-at-iraq-prison.html. 
575 Scott Higham & Joe Stephens, New Details of Prison Abuse Emerge, Washington Post (May 21, 
2004), available at http://www.wsj.com/articles/SB108655737612529969. 
576 Jess Bravin, Pentagon Report Set Framework for Use of Torture, Wall Street Journal (June 7, 2004), 
available at http://www.wsj.com/articles/SB108655737612529969. 
577 Id. 
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Of mental torture, however, an interrogator could show he acted in good faith by 
“taking such steps as surveying professional literature, consulting with experts or 
reviewing evidence gained in past experience” to show he or she did not intend to 
cause severe mental pain and that the conduct, therefore, “would not amount to 
the acts prohibited by the statute.”578 


On June 13, the Washington Post published copies of the memoranda.  Shortly after, Assistant 
Attorney General for the Office of Legal Counsel Jack Goldsmith, withdrew the 2002 and 2003 
memoranda at issue.579  
  
II. APA’S INITIAL COUNTERTERRORISM RESPONSE: SEPTEMBER 2001 – 


NOVEMBER 2001 


A. The Board of Directors’ Response 


Sidley heard from numerous witnesses that, immediately after 9/11, APA staff and 
governance began to identify ways that psychologists and psychological science could contribute 
to efforts to cope with the aftermath of the attacks and the nation’s efforts to combat terrorism.  
On September 19, 2001, the Board of Directors organized a conference call for the chairs of the 
various APA committees to discuss “psychology’s role in addressing the trauma of the terrorist’s 
[sic] attacks” and “to help identify experts who can address the research and knowledge that we 
have to offer in response to the decisions and actions that face our nation.”580  


Shortly after the conference call, the Board of Directors created a Subcommittee on 
Psychology’s Response to Terrorism, with the mission of identifying the role of psychology in 
addressing both the threat and the impact of terrorism.  The Science, Practice, and Education 
Directorates staffed the Subcommittee, with Science Directorate taking the lead.581  Initial efforts 
in the Practice Directorate focused on the formation of a Disaster Relief Network to provide 
counseling services and “emotional first-aid” to families of victims, rescue workers, and others 
who experienced loss as a result of the terrorist attacks.582 


The Subcommittee also began assembling lists of psychological experts who might 
contribute research on relevant topics and networking with government policymakers to 


                                                 
578 Dana Priest & R. Jeffrey Smith, Memo Offered Justification for Use of Torture, Washington Post (June 
8, 2004), available at http://www.washingtonpost.com/wp-dyn/articles/A23373-2004Jun7.html.  
579 The memoranda were brought to Goldsmith’s attention in December 2003, shortly after he took office.  
He decided at that time that they should be rescinded, but his hope was to produce a replacement 
document before withdrawing the guidance.  Amidst growing political pressure, Goldsmith rescinded the 
memoranda on June 14 without any replacement guidance, and submitted his resignation on June 16.  
Jack Goldsmith, The Terror Presidency: Law and Judgment Inside the Bush Administration, 159-161 
(2009).  The OLC would not provide new guidance to the White House until December 30, under acting 
Assistant Attorney General Daniel Levin. 
580 APA_0033960. 
581 APA_0234428. 
582 APA_0033736. 
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determine what contributions might be of interest to critical government agencies.583  Members 
of the Subcommittee also participated in events designed to educate APA membership on the 
contributions of psychological science to counterterrorism efforts.  For example, in early 
February 2002, Ron Levant, the Chair of the Subcommittee, spoke at a continuing education 
seminar in Orlando, Florida titled “The Aftermath of Terror: Psychology’s Role.”584  


As part of APA’s outreach efforts to government personnel, staff from the Science 
Directorate began networking with psychologists in the government and compiling a list of 
psychologists who could act as consultants on topics related to terrorism.585  Staff in the Science 
Directorate said that Susan Brandon, who was then a visiting Senior Scientist, worked with 
Geoff Mumford and Heather Kelly, staff in the Government Relations Office within the Science 
Directorate, to reach out to personnel at the FBI, CIA, and other executive agencies and 
departments regarding the ways that psychology could contribute to the missions of those 
respective agencies.  


B. Relationships with the Department of Defense 


At the time of the September 11 terrorist attacks, APA maintained a healthy relationship 
with DoD, under the guidance of Heather Kelly and Geoff Mumford in the Science Government 
Relations Office.  Kelly said that she maintained APA’s research and advocacy portfolio with 
respect to DoD, and that as part of this position she tracked DoD research programs, particularly 
those research activities that involve behavioral science, and lobbied for funding for those 
programs.586  For example, in the summer before 9/11, Kelly facilitated APA’s participation in 
Department of Defense Hill Day, designed to urge policy makers to strengthen the DoD’s 
science and technology research program for the upcoming fiscal year.587  Kelly also maintained 
contacts with individuals who presented testimony on behalf of APA before Congress, drafting 
language touting APA’s science advocacy efforts as “instrumental in heading off proposed cuts 
to military behavioral research programs,”588 and participated in the Coalition for National 
Security Research (“CNSR”), a broad-based group of universities, non-profit institutions and 
associations that advocated for Defense science and technology programs.589 


Kelly explained that her interactions with DoD did not change after 9/11, as she 
continued to advocate for additional funding for DoD’s research programs.590  Kelly’s email 
activity from the time period demonstrates that she continued to meet with the CNSR,591 and to 


                                                 
583 APA_0033736; APA_0033744. 
584 APA_0056932. 
585 APA_0034321. 
586 Kelly interview (Dec. 12, 2014). 
587 DoD Hill Day (June 6, 2001) (on file with Sidley). 
588 APA_0130255. 
589 APA_0786417. 
590 Kelly interview (Dec. 12, 2014). 
591 APA_0128368. 


JA2391







INDEPENDENT REVIEW REPORT TO APA  APA INTERACTIONS WITH CIA & DOD: 2001-2004     
 


155 
 


interact with psychologists in support of the its initiatives and goals.592  Kelly and other Science 
Directorate staff also worked on initiatives internal to the APA designed to demonstrate to 
Congress the value of psychological science and the need for adequate funding to support DOD’s 
behavioral science research.  In November, Kelly and Mumford discussed “accelerat[ing] the 
schedule” for the science advocacy training workshop to be held in the spring and shifting the 
focus to contributions psychological science could make in the aftermath of 9/11.593  Mumford 
also reached out to Mahzarin Banaji at Yale to discuss holding a House Science Committee 
hearing on the same topic in December 2001.594  It is apparent that APA’s advocacy on behalf of 
DoD research and relationships with DoD personnel extended well before 9/11, and continued to 
grow after the terrorist attacks, with an increased emphasis on behavioral research and 
psychological science related to counterterrorism efforts.  


C. Developing Contacts with the FBI 


Though they maintained strong relationships with DoD prior to 9/11, the Science 
Directorate staff said that at that time they were not aware of any significant professional 
contacts595 APA had with operational psychologists at the FBI or CIA.596  Sidley’s only 
information regarding APA’s initial contacts with the FBI comes from Susan Brandon. Brandon, 
a visiting Senior Scientist at APA, stated that when she attempted to reach out to the FBI in the 
weeks after 9/11, she “cold-called” Steve Band, who was head of the Behavioral Science Unit.597  
Brandon told Sidley that Band invited her to Quantico for a meeting on October 24, 2001, and 
that at that meeting he said that she could be useful.  Brandon added that, after this initial 
meeting, she arranged for a number of academics to speak to the FBI, including Ian Lustick, an 
expert on modeling risk and decision making from the University of Pennsylvania; George 
Bonanno, a psychologist who specializes in resilience and grief recovery from Columbia 
University; and Brendan O’Leary, an economist and political scientist from the University of 
Pennsylvania.598  


Although there is no evidence to illuminate how Brandon identified these individuals to 
speak to the FBI, it seems likely that Brandon connected with the academics from the University 


                                                 
592 APA_0130218. 
593 APA_0128339. 
594 APA_0128342. 
595 Behnke stated that his brother served in various positions with the FBI as a special agent, and at one 
time he was special assistant to Louis Freeh, who was Director of the FBI until June 2001.  Behnke 
explained that, through his brother, he had developed a relationship with the FBI and friendships in the 
Secret Service.  Behnke interview (May 22, 2015).  As early as October 2001, and likely well before, 
Behnke also served on an FBI Research Advisory Board that focused on issues related to violence against 
women and children.  APA_0498683.  Behnke stated that he most likely joined this Board prior to 
starting at APA, but he could not remember who reached out to him to ask him to participate.  Behnke 
interview (May 22, 2015).  
596 Mumford interview (May 15, 2015); Kelly interview (Apr. 24, 2015). 
597 Brandon interview (Apr. 15, 2015). 
598 Brandon interview (Apr. 15, 2015). 
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of Pennsylvania through Martin Seligman, the former president of APA whose theory of 
“learned helplessness” inspired Mitchell and Jessen’s interrogation program.  Seligman was a 
professor of psychology at the University of Pennsylvania, where he co-founded the Solomon 
Asch Center for the Study of Ethnopolitical Conflict with Peter Suedfeld of the Canadian 
Psychological Association. 


D. Broadening Relationships with the CIA 


APA staff said that they also had no significant professional contacts in the CIA prior to 
9/11, and it is not clear how members of the Science Directorate first met Kirk Hubbard in the 
Operational Assessment Division (“OAD”) of the CIA.  However, it seems likely that one of the 
current or former presidents of APA who maintained a relationship with the CIA brokered the 
introductions.  Geoff Mumford stated that APA staff likely met Hubbard and became involved 
with his unit in the CIA through an introduction facilitated by Philip Zimbardo or Joseph 
Matarazzo,599 and Brandon also recalled that Zimbardo was supportive of their outreach 
efforts.600  


1. Professional Standards Advisory Committee 


Hubbard’s relationship with Matarazzo, Zimbardo, and several other prominent 
psychologists likely developed out of a paid Professional Standards Advisory Committee 
(“Advisory Committee” or “PSAC”) retained by the CIA, which met several times each year 
beginning in 2000 to advise Kirk Hubbard’s Research & Analysis Branch within the OAD.601  
Hubbard chaired the Advisory Committee, whose members included Joseph Matarazzo, a former 
APA president, and Melvin Gravitz, a psychologist who had helped to “revolutionize” APA 
during the 1970s.602  Also involved in the Advisory Committee, likely as a member or possibly 
as a consultant, was Ronald Fox, another former APA president.603  


It is likely that James Mitchell served as a consultant to the Advisory Committee on at 
least a sporadic basis.  Although Hubbard unequivocally stated that neither Mitchell nor Jessen 
was ever involved with the Advisory Committee,604 Matarazzo recalled that Mitchell was a 
member of the Committee, and Fox said that Mitchell attended as many as half of the 
meetings.605  Mitchell confirmed that he consulted and wrote some papers for the Committee.606    
Moreover, there is documentary evidence that Mitchell attended a meeting of the Advisory 
Committee in January 2002, at the same time that he and Jessen were preparing a report for the 
CIA’s Office of Technical Services regarding the al Qaeda manual presumed to be a guide to 
                                                 
599 Mumford interview (May 15, 2015). 
600 Brandon interview (May 26, 2015). 
601 APA_0329574. 
602 Matarazzo interview (May 4, 2015). 
603 APA_0329574; Matarazzo interview (May 4, 2015). 
604 Hubbard interview (May 5, 2015). 
605 Matarazzo interview (May 4, 2015); Fox interview (June 11, 2015). 
606 Mitchell interview (May 15, 2015). 
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resisting interrogations.607  Therefore, Hubbard’s assertion that James Mitchell had no 
involvement with the Advisory Committee is not credible. 


That Mitchell consulted to the Advisory Committee, however, is not proof that the 
Committee convened to advise the CIA regarding its interrogation program.  Sidley spoke with 
several members of the Advisory Committee, including Kirk Hubbard, Joseph Matarazzo, 
Ronald Fox, and James Mitchell,608 and more than one member of the Committee explained that 
its purpose was to advise the CIA on the methodology for conducting operational assessments of 
personnel.609  Hubbard stated that he contracted with Mitchell and Jessen to write some papers 
for him on topics related to assessments,610 and Mitchell confirmed that the papers he wrote for 
the Advisory Committee related to surreptitious psychological profiling, intelligence and 
personality features, and asset identification, all subjects related to the topic of operational 
assessment.  Matarazzo explained that the Committee continued to meet until 2004, when it 
“faded away” because the group had not been able to produce a good assessment tool.611 


2. Operational Assessment Division’s role in interrogations 


Sidley’s only insight into the organization and purpose of the CIA’s Operational 
Assessment Division, where Hubbard operated as Chief of the Research and Analysis Branch, 
came through discussions with Hubbard, Mitchell, and other witnesses who worked with various 
branches of the CIA.  Hubbard explained that the OAD’s primary goal was to assess potential 
assets or informants for credibility, discretion, capability, and other performance metrics.  Within 
OAD, the assessment branch, headed by Kirk Kennedy, conducted assessments of potential 
assets, while the analysis branch, headed by Kirk Hubbard, developed and improved the 
assessment methodology.612  


Hubbard said that his work within OAD had absolutely no connection to interrogations, 
and that OAD was totally separate from the CIA’s Counterterrorism Center (“CTC”).613  
Hubbard was aware of only two individuals in OAD who had any involvement in interrogations:  
Mike McConnell, an operational psychologist in a different branch of OAD, and Judy 
Philipson,614 who did work on interrogations before joining Hubbard’s Research and Analysis 
                                                 
607 See infra. 
608 Melvin Gravitz declined an interview with the investigative team.  
609 Hubbard interview (Apr. 30, 2015); Matarazzo interview (May 4, 2015); Fox interview (June 11, 
2015). 
610 Jessen, “Consulting with the Intelligence Community in Operational Settings: An Operational Model.”  
Email from Hubbard to Sidley (May 5, 2015).  
611 Matarazzo interview (May 4, 2015). 
612 Hubbard interview (May 5, 2015). 
613 Kirk Kennedy stated that there were psychologists in three distinct divisions of the CIA:  OAD was 
under the Office of Technology Services, CTC resided under the Directorate of Operations, and OMS 
resided under the Directorate of Administration.  Kennedy interview (May 28, 2015). 
614 Hubbard said that Philipson was married to Jonathan Fredman, chief counsel to CTC.  Hubbard 
interview (May 5, 2015). 
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Branch.615  Hubbard explained that he was introduced to Mitchell and Jessen through 
McConnell, and that he later introduced Mitchell and Jessen to Jim Cotsana, the Chief of Special 
Missions within the CTC.616 


Hubbard stated that there was only one time that OAD engaged in activity related to 
interrogations.  He recalled that, soon after 9/11, the Division Chief of the Operational 
Assessment Division received a request from Cotsana related to ethical complaints arising from 
the Office of Medical Services.  According to another witness, physicians and psychologists 
within OMS were not “on board” with what was going on regarding interrogations, and felt that 
they were being cut out of the discussion.617  Hubbard and Mitchell spoke during the course of 
Sidley’s investigation, and Hubbard then clarified that Terry DeMay, who was the Chief of 
Psychology at OMS, “was berating Jim Mitchell about being involve[d]” in the interrogation 
program.  Hubbard said that Cotsana then suggested obtaining an independent opinion from Mel 
Gravitz to respond to DeMay’s “ethical concerns.”618  


Mitchell would neither confirm nor deny that DeMay was the individual who raised 
concerns about his participation in the interrogation program, but he clarified that the objections 
related to the involvement of psychologists, as professionals adept at human behavior and 
manipulation, and not to the use of enhanced interrogation techniques in the interrogation 
program generally.619  Mitchell said that he suggested to the division head that the CIA seek an 
independent opinion regarding the ethics of psychologists being involved in interrogations, and 
soon after, Gravitz was approached to write the opinion.620  


On February 13, 2003, Gravitz delivered an opinion titled “Ethical Cons[id]erations in 
the Utilization of P[s]ychologists in the Inter[r]ogation Process” to James Mitchell.621  The 
opinion recites: 


Recently, some questions have been raised regarding the ethical implications of 
psychologists applying their skills by assisting in the interrogation process of 
certain persons who have been detained in the currently ongoing world-wide war 
against terrorism. . . . 


                                                 
615 Email from Hubbard to Sidley (May 1, 2015). 
616 Hubbard interview (May 5, 2015). 
617 Morgan interview (May 29, 2015).  Kennedy stated that he also began to voice concerns over 
psychologists being involved in abusive tactics when there was no science to support the techniques.  
Kennedy explained that when he produced a memo stating these objections, it was received poorly and 
thereafter he decided to transition to CIFA.  Kennedy interview (May 28, 2015). 
618 Email from Hubbard to Sidley (May 1, 2015). 
619 Mitchell interview (May 15, 2015). 
620 Id. 
621 It is not clear whether the opinion was completed in February 2003, or whether it was completed 
earlier and a version merely delivered to Mitchell at that time. 
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The following comments are based upon a review of the principles of the Ethical 
Code as they may be relevant to certain psychological services rendered by 
Agency staff psychologists and contractors, all of whom are required by 
regulation to be licensed.622  In the interrogation of detainees, such services may 
include (1) acting as a consultant to officers who design and conduct 
interrogations, (2) acting as observers but not actually participating in the 
interrogations, and (3) participating in the interrogation process themselves. 623   


Gravitz identified a number of ethical standards that might be relevant to psychologists’ 
involvement in interrogations, including conflicts between ethics and law (Standard 1.02), 
conflicts between ethics and organizational demands (Standard 1.03), management of alleged or 
possible ethical violations, boundaries of competence, providing services in emergencies 
(Standard 2.02), bases for professional judgments (Standard 2.04),624 and cooperation with other 
professionals.  He concluded: 


While the APA Ethics Code focuses primarily on concern for the individual (i.e., 
client or patient), it also recognizes that the psychologist has an obligation to the 
group of individuals, such as the Nation.  The Ethics Code is in its essence a set of 
aspirations and guidelines, and these must be flexibly applied to the circumstances 
at hand. 625 


Mitchell said that Gravitz’s opinion, though it did not give a definitive answer, satisfied his 
superior. 626 


3. Advisory Committee members’ inquiries to APA members and staff 


Several witnesses recalled discussions or interactions with members of the CIA Advisory 
Committee in the months after 9/11 that suggest that Committee members were involved in 
issues related to national security and interrogations.  Brandon said that she observed Gravitz in a 
“huddle” with members of APA leadership, possibly including Kurt Salzinger, the Executive 
Director of the Science Directorate, to the side of a Board of Scientific Affairs (“BSA”) meeting 
in October 2001.  Brandon recalled discussing the meeting with Mumford, and coming away 
with the impression that the side discussion related to intelligence efforts.627  Gravitz was not 
                                                 
622 At the time, Jim Mitchell was a member of APA. 
623 Melvin A. Gravitz, Ethical Consideration in the Utilization of Psychologists in the Interrogation 
Process (2003). Email from Hubbard to Sidley (May 5, 2015) [hereinafter “Gravitz Opinion”]. 
624 The opinion stated: “Psychologists base their work on established scientific and professional 
knowledge. It follows that, when there is a minimal knowledge base existing in science or practice, such 
services may be informed by the psychologist’s prior and ongoing experience.”  Gravitz Opinion.  The 
statement likely references the relative paucity of research regarding enhanced interrogation techniques, 
and suggests that Mitchell and Jessen could draw on their prior experience with SERE training or ongoing 
experience applying these techniques as a basis for their work. 
625 Gravitz Opinion. 
626 Mitchell interview (May 15, 2015). 
627 Brandon interview (April 15, 2015). 
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listed as being in attendance at the October 2001 meeting of the BSA, and the minutes of the 
meeting do not include any discussion of intelligence-related activities.628  


Salzinger said that, also in the same timeframe shortly after 9/11, Matarazzo approached 
him, likely during a break at an APA meeting, with the idea that psychologists ought to be able 
to do something on the topic of interrogations because they had knowledge regarding how to ask 
people questions and persuade them to provide information.  Salzinger said that Matarazzo’s 
explanation made sense to him, and after this conversation he sent a note to Morton Ann 
Gernsbacher, the Chair of BSA, to ask if she was aware of psychologists and researchers who 
worked in the area of “getting information from people.”  Salzinger said that Gernsbacher 
rebuffed his request, and he did not pursue the idea any further.629  


Other witnesses told Sidley that Matarazzo spoke to them about interrogations as well.  
Michael Wessells stated that Matarazzo approached him at a conference in July 2002 to ask 
about assisting the CIA, saying:  “In this environment, things are different, and the CIA is going 
to need some help.  Things may get harsh.  We may need to take the gloves off.”  Wessells said 
that he responded that he was committed to human rights standards at the core of all of his 
activities, and rejected the idea of collaborating with the CIA, though he was not certain 
precisely what Matarazzo wanted.630  Patrick DeLeon also stated that Matarazzo approached him 
to ask if he had gotten a call from the CIA because he was getting pressure about psychologists’ 
role in interrogations.631 


In an exchange that might have prompted Matarazzo’s inquiries to other APA members, 
Matarazzo said that Hubbard once asked him, apart from the Advisory Committee, whether sleep 
deprivation constituted torture.  Matarazzo said that he consulted with other psychologists and 
thought about his own experience before concluding that sleep deprivation is not torture on its 
own.  Matarazzo said that he gave his opinion to Hubbard, and that Hubbard came back to him 
with a questionnaire that broke down the question about sleep deprivation into several parts.632  
Hubbard said that he could not recall this exchange, and that if it had happened it would have 
been an aside between him and Matarazzo, and not a topic to be raised with the Advisory 
Committee.633 Matarazzo said that Hubbard did not ask him about any other interrogation 
techniques. 


                                                 
628 APA_0234367.  During the Board meeting, Salzinger reported that the Science Directorate was 
involved in several initiatives, including “divisional involvement in suggesting names and/or information 
about terrorism and its aftermath from a scientific point of view” and “volunteering scientific 
psychological services at various government agencies such as the FBI, Secret Service, State Department, 
and Federal Aviation Administration.” 
629 Morton Ann Gernsbacher did not respond to several requests to meet with Sidley. 
630 Wessells interview (March 11, 2015). 
631 DeLeon interview (May 26, 2015). 
632 Matarazzo interview (May 4, 2015). 
633 Hubbard interview (May 5, 2015). 


JA2397







INDEPENDENT REVIEW REPORT TO APA  APA INTERACTIONS WITH CIA & DOD: 2001-2004     
 


161 
 


Although Sidley found no documentary evidence to support these witness statements, the 
collection of incidents strongly suggests that Gravitz and Matarazzo consulted with Hubbard on 
ethical issues related to interrogations. However, there is no evidence suggesting that either 
Gravitz or Matarazzo engaged in these activities with the knowledge or approval of anyone at 
APA. We have no reason to believe that APA staff knowingly assisted in the preparation of 
research or opinions for the CIA related to abusive interrogation techniques. 


III. GROWING RELATIONSHIPS WITH GOVERNMENT AGENCIES: DECEMBER 
2001 – FEBRUARY 2002 


A. Continued Science Directorate Outreach 


By December 2001, the APA Board had taken emergency action to adopt a “Resolution 
on Terrorism,” which resolved: 


 [T]hat the American Psychological Association, an organization devoted to the 
promotion of health and well being, calls upon the psychology community to 
work toward an end to terrorism in all its manifestations; BE IT FURTHER 
RESOLVED THAT THE AMERICAN PSYCHOLOGICAL ASSOCIATION: 
[a]dvocates at the congressional and executive levels for increased use of 
behavioral experts and behavioral knowledge in dealing with both the threat and 
impact of terrorism; [and] [e]ncourages increased support for behavioral research 
that will produce greater understanding of the roots of terrorism and the methods 
to defeat it, including earlier identification of terrorists and the prevention of the 
development of terrorism and its related activities . . . .634 


As part of the APA’s advocacy mission, it continued to build relationships in the FBI, CIA, and 
other executive agencies.  For example, several Science Directorate staff members recalled a 
meeting in late 2001 or early 2002 with members of the FBI’s Behavioral Science Unit.  
Brandon said that she arranged the meeting at the FBI for Kurt Salzinger and other staff within 
the Science Directorate. Merry Bullock, the Associate Executive Director of the Science 
Directorate, attended the meeting and recalled that their hosts at the FBI led the group from APA 
on a tour of a village the FBI had constructed for running behavioral simulations of terrorist 
attacks.635  


At about the same time, in January 2002, John Marburger, Director of the Office of 
Science and Technology Policy (“OSTP”), met with APA staff to discuss a comprehensive 
science and technology policy for countering terrorism.  The OSTP is one of about twenty 
offices within the Executive Office of the President that advises the administration on policy 
issues related to all sciences, including physical sciences and social sciences.  The proposed 
policy discussed at the January meeting involved the preparation of research agendas, including 
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an agenda in the key area of “behavioral, social and institutional issues,” and the assessment of 
government research programs to identify areas for improved interagency coordination.636 


B. Seligman Gathering 


In December 2001, Martin Seligman, a former president of APA credited with 
developing the theories of learned helplessness and positive psychology, hosted a meeting at his 
home for “an international group of sixteen distinguished professors and intelligence personnel” 
to discuss how America could respond to Islamic Extremism.  The group included “experts in 
terrorism and related topics from psychology, political science, history, Islam, sociology, the 
CIA and the FBI.”637  Seligman said that this meeting was not at the request of any government 
agency, and was convened because he “wanted to send to the White House unsolicited 
recommendations to help the nation in a time of great need.”638 


At the close of the meeting, the group had made “six policy recommendations aimed at 
winning a victory that will lastingly contain global terrorism”: 


Isolate Jihad Islam from Moderate Islam worldwide; [n]eutralize Saudi support 
for jihad Islamic fundamentalism worldwide; [p]olice the Arab Diaspora in 
Western Europe forcefully; [s]ubvert the social structure of terrorist 
organizations; [b]reak the link between the terrorists and the pyramid of 
sympathizers; [and] [b]uild American knowledge of Arab and Muslim culture and 
language.639 


Seligman denied that there was a “single mention by anyone of interrogation, captives, or torture 
or any related subject” at the meeting,640 and the summary document produced by the group does 
not reflect that discussion of any of these topics occurred. Indeed, Seligman said that he has 
never worked on interrogations or held a contract with the CIA or any other entity related to 
interrogations.641 


Steven Band, Chief of the Behavioral Science Unit at the FBI attended the meeting, as 
did Kirk Hubbard, Chief of the Research and Analysis Branch in the Operational Assessment 
Division of the CIA, and James Mitchell, whose only listed affiliation was “CIA.”642  After 
communicating with the parties who attended this meeting,643 we cannot say with any certainty 
how Hubbard and Mitchell came to be present. Seligman said that he did not know who had 
                                                 
636 APA_0318979. 
637 Martin Seligman et al., How to Win the Peace (on file with Sidley). 
638 Email from Seligman to Sidley (June 13, 2015). 
639 Martin Seligman et al., How to Win the Peace (on file with Sidley). 
640 Email from Seligman to Sidley (May 19, 2015). 
641 Email from Seligman to Sidley (June 13, 2015). 
642 Martin Seligman et al., How to Win the Peace (on file with Sidley).  
643 Steven Band declined to speak with Sidley, but Kirk Hubbard and James Mitchell both agreed to be 
interviewed and Martin Seligman communicated in writing. 
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invited Hubbard, Mitchell, or Band, and he described all three as “almost totally silent 
throughout” the meeting.644  Hubbard also said that he could not recall how he had been invited 
to this meeting, though he thought that Joseph Matarazzo had brokered his initial introduction to 
Seligman.  Mitchell said that Hubbard had invited him to the meeting, though he did not know 
how Hubbard had received an invitation.645  It seems most likely that Matarazzo introduced 
Seligman, a fellow former APA president, to Hubbard, whom he had worked with on the CIA’s 
Advisory Committee, and that this introduction led to an invitation for Hubbard to attend the 
gathering at Seligman’s home. 


Communications between Steve Band and Geoff Mumford suggest that Band discussed 
Seligman’s meeting with Susan Brandon and Mumford within days after it occurred, and that he 
encouraged them to brief Kurt Salzinger.646  Band also seemed eager to share the report produced 
after the meeting, promising to show both Mumford and Brandon a copy of the “write-up” the 
next time he saw them, though he could not provide a copy.  Band described the report to 
Mumford in provocative terms: 


Seligman’s ‘gathering’ produced an extraordinary document that is being 
channeled on high (very high)…  I did not get the impression from Seligman that 
it was intended for wide distribution or readership… some of the national 
strategies and supportive statements proposed by ‘the gathering’ are pretty 
intense; the authors may want their involvement to remain discrete.647  


Band later confirmed, based on email traffic between Seligman and Brandon, that his “gut 
feeling about not releasing [Seligman’s] product outside of its intended audience was on-point 
and . . . it may have discomforted [Seligman] to learn that Kirk [Hubbard] did.”648  Brandon 
assured Band that she had not distributed the Seligman paper, but indicated that it had sparked 
some “lively debate here.”649  During their interviews, both Brandon and Mumford stated that 
they did not believe they had ever seen the paper,650 but it seems likely that Brandon did see the 
paper and discuss it with some of her colleagues in the Science Directorate. 


Hubbard stated that Seligman met with Hubbard and his staff several more times after the 
initial meeting in Seligman’s home.  One of these meetings was with Hubbard and two 
psychologists on his staff, Judy Philipson and Liz Vogt, both of whom were married to attorneys 
in CTC.651  Seligman confirmed that he met with Hubbard and a female lawyer at his home in 
April 2002, and they discussed Seligman’s theory of learned helplessness at length in the context 
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645 Mitchell interview (May 15, 2015). 
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of how the theory might help “our people who are captured.”652  At another of these meetings, 
Hubbard stated that he, Mitchell, and Jessen met with Seligman in his home to invite him to 
speak about learned helplessness at the SERE school in Spring 2002.653  As discussed above, 
Seligman said that he could not recall meeting with Mitchell or Jessen apart from the December 
2001 meeting at his home. Rather, Seligman thought that he was invited to speak at the SERE 
school during the April 2002 meeting with Hubbard and a female lawyer.654  However, after 
discussing the meeting with Hubbard during the course of the investigation, Seligman 
“surmise[d]” that there must have been an additional meeting in April with Mitchell and Jessen, 
and that it must have been at that meeting that he was invited to speak at the JPRA conference in 
May 2002.655 


APA’s critics have hypothesized that Seligman took a far more active role in supporting 
the CIA’s interrogation program than the relatively tangential interactions described above.  
They point to the December 2001 meeting at Seligman’s home and an email from Hubbard in 
March 2004 expressing gratitude for Seligman’s help “over the past four years”656 as evidence 
that Seligman was an active participant in supporting the CIA’s interrogation program.  Seligman 
and Hubbard had similar, though not identical, explanations for Hubbard’s comment. Seligman 
explained that he had previously asked Hubbard about the email and that Hubbard had explained 
that he was referring to the pro bono lecture Seligman had given to the Navy SERE school in 
May 2002.657  Hubbard said that he was “basically” thanking Seligman for hosting the meetings 
in his home in 2001.658  Thus, both Hubbard and Seligman explained that Hubbard was thanking 
Seligman only for his involvement in the meetings that have become public knowledge.  Critics 
also allege that the University of Pennsylvania’s Positive Psychology Center, founded by 
Seligman, received a $31 million sole source contract from DoD in 2010 because of assistance 
Seligman provided to the government with its counter-terrorism efforts.  Seligman said that this 
contract was awarded because there were no competing entities who had the same experience in 
training and research on the topic of positive psychology, and there was an urgent need for a 
program in positive psychology to help returning troops.  Seligman clarified that during 
negotiations on this contract, there was never any mention that the contract related to past work 
he might have done for DoD or other intelligence agencies.659   


Sidley has not uncovered evidence that Seligman had interactions with the CIA beyond 
the isolated meetings and lectures in the year after 9/11 that are a matter of public record.  It is 
possible that more interactions occurred, particularly given Hubbard’s comment that Seligman 
had provided assistance over the course of four years, but no evidence suggests that 
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interrogations were ever directly discussed at these meetings, despite the fact that the scientific 
theories that Mitchell and Jessen later adapted to construct the CIA’s interrogation program 
clearly were.  On balance, it seems difficult to believe that Seligman did not at least suspect that 
the CIA was interested in his theories, at least in part, to consider how they could be used in 
interrogations. However, we found no evidence to support the critics’ theory that Seligman was 
deeply involved in constructing or consulting on the CIA’s interrogation program, and no 
evidence that such consultation would have involved APA officials even if it had occurred. 


C. Meeting of the CIA Advisory Committee 


In January 2002, the CIA’s Professional Standards Advisory Committee invited Susan 
Brandon and James Mitchell to attend a Committee meeting.660  Brandon said that Mel Gravitz 
and Ron Fox were her contacts in the CIA, and they asked her to come and brief the Advisory 
Committee.  At the meeting, held on January 25, the minutes reflect that Brandon was introduced 
to the other members and asked to sign a “secrecy agreement,” before being briefed on the 
function of the CIA’s Operational Assessment Division and the purpose of the Advisory 
Committee.  Brandon then discussed her role at APA, including her involvement in planning the 
upcoming conference at an FBI Academy to remedy the FBI’s traditional disengagement from 
academics and scholars.661  Following Brandon’s presentation, the group discussed 
“collaborative efforts between OAD, PSAC, and APA,” and Mitchell presented “research 
findings in cross-cultural assessment of personality.”662  Brandon said she could not recall 
Mitchell’s presentation, but her general impression was that Hubbard was more interested in 
obtaining information from spies around the world than from detainees.  She said that nobody at 
the meeting asked her about interviewing or interrogations, and it did not strike her that the 
others at the meeting were interested in that topic.663  


After the meeting, Brandon and Hubbard communicated regarding ways that Brandon 
and APA could be useful to Hubbard’s group.664  Brandon explained that Hubbard subsequently 
provided her a list of topics that he hoped she would be able to help him explore, but that she 
was disappointed by how basic the questions were.665 


Following the meeting on January 25, Brandon emailed Fox regarding an article that 
Terry DeMay was writing for the APA Monitor,666 about which Matarazzo had raised some 
concern.  Brandon commented that “[a]s far as I can tell, there is really no overlap between the 
work that he describes and the kinds of issues raised at our Friday meeting.”667  That the 
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Advisory Committee was scrutinizing an article written by DeMay, the same person who raised 
ethical concerns about the interrogation program, during a meeting at which Mitchell was present 
could suggest that the Advisory Committee at some point addressed interrogation issues.  
However, Brandon’s comment to Matarazzo in a different email indicates that she was concerned 
about the article only for its potential to “overlap with the work of [Hubbard’s] group.”668  On 
balance, it seems unlikely that the Advisory Committee discussed ethical issues related to 
detainee interrogations at the meeting that Brandon and Mitchell attended. 


This collection of incidents together strongly suggest that, though the Professional 
Standards Advisory Committee itself might not have consulted on interrogation issues, at least 
two of the three highly placed members of the Advisory Committee were doing work on the 
ethics of interrogations. Matarazzo made several inquiries on various issues related to the CIA 
and potentially abusive interrogation issues, including assessing whether sleep deprivation was 
torture and attempting to identify relevant research on how to effectively interrogate.  Gravitz 
produced an opinion on the ethical implications of psychologists’ involvement in interrogations, 
which suggests that he was privy to at least some background information regarding the CIA’s 
interrogation activities, including the specific roles psychologists had been designated to fill.  
Thus, it seems likely that, even if the Advisory Committee as an official entity was not advising 
the CIA on interrogations, its members were providing consultation on this topic. However, we 
found no evidence that either Gravitz or Matarazzo coordinated with APA staff or governance on 
their consultation activities with the CIA, and thus it seems unlikely that APA knowingly 
facilitated the CIA’s use of harsh interrogation techniques through the involvement of prominent 
former governance members on the Advisory Board. 


D. FBI Conference: “Countering Terrorism: Integration of Theory and Practice” 


In the years after 9/11, in addition to informal meetings and discussions, APA began co-
hosting with the FBI, CIA, and other government entities a series of formal conferences or 
workshops intended to integrate theory and practice with regard to a number of topics relevant to 
national security settings.  Susan Brandon, visiting Senior Scientist in the APA Science 
Directorate between August 2001 and December 2002, and Geoff Mumford, Assistant Executive 
Director for Government Relations in the APA Science Directorate, were at the forefront of 
planning these conferences.  


In November and December 2001, at around the same time as the Seligman gathering, 
Brandon and Mumford met with members of the FBI’s Behavioral Science Unit to begin 
organizing an invitational conference co-hosted by the FBI Academy, the National Institute of 
Justice, APA, and the University of Pennsylvania’s Solomon Asch Center for the Study of 
Ethnopolitical Conflict, an academic group founded by Martin Seligman and Peter Suedfeld to 
advance training in ethnic-group conflict and violence.  On December 20, 2001, Kurt Salzinger 
wrote to Mike Honaker to ask for his support in moving quickly on sponsoring the proposed FBI 
Academy conference.  He explained that “we have been making available our list of experts to 
agencies of government from time to time” and that the proposed conference would be an 
opportunity to hold a meeting that built on the FBI’s use of psychological science.  Honaker 
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forwarded the request to the rest of APA’s Executive Management Group, noting that “[t]his 
seems to me to be an excellent opportunity and one that meets our criteria for co-sponsorship.”669  


Sidley spoke with both Susan Brandon and Geoff Mumford, the APA staff members 
charged with organizing this conference.  Brandon explained that she began to identify potential 
participants for the workshop by speaking with Band and her colleagues at the APA, and then by 
conducting a literature search.670  At Band’s suggestion, Brandon reached out to Behnke to gauge 
his interest in participating in the conference, which she described as a “meeting between social 
scientists and ‘agents’ of various sorts.”671  Over the following weeks, Brandon invited a number 
of researchers with both academic and government affiliations.  The conference report shows 
that, among the operational psychologists attending this conference was James Mitchell, who at 
that point was in the midst of designing the CIA’s interrogation program.  


Also present were a number of APA staff and governance individuals, including Steve 
Behnke, Director of the Ethics Office; Robert Kinscherff, former Chair of the Ethics Committee; 
and several members of the Science Directorate staff.  Mel Gravitz, the long-standing APA 
governance member who served on the CIA’s Professional Standards Advisory Committee, also 
participated in the workshop. 


Several weeks before the conference, Brandon informed participants that there would be 
roughly equal numbers of scholars and field agents attending the meeting, and that they would be 
broken into small groups to discuss “questions and scenarios that reflect the current concerns of 
the FBI and associated agencies in ongoing counter-terrorism efforts.”  These issues included 
identifying individuals or communities that support terrorist networks, educating the media and 
the public regarding ways to communicate and cope with terrorist threats, and “interview[ing] 
current detainees.”672  The format of the meeting was based on Seligman’s gathering from 
December 2001, which Band believed worked well because the academic participants freely 
contributed knowledge without the need for sensitive information:  “[T]here was no expectation 
on the part of the Seligman group that we would even communicate with them . . . yet, they 
spoke and we listened and gained valuable assistance from them.”673  After reviewing the 
Seligman paper, Brandon explained that she “liked the format and the development of very 
concrete notions and suggestions” and thought it would be a “worthy goal” to write something 
similar after the upcoming conference.674 


Each of the participants was assigned to a “scenario” and a “question,” which would be 
considered by small groups in the morning and afternoon, respectively.  The scenarios were 
designed to identify the issues that law enforcement personnel faced in triaging a large volume of 
incoming information, coaxing individuals to report on suspicious behavior and convincing 
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voluntary informants to provide additional and more reliable information, constructing 
interrogation plans in the face of media scrutiny, identifying the most effective interrogation 
techniques based on various situational factors, and enhancing the image and reputation of the 
FBI in Arab-American and Muslim-American communities.675 


One of the groups addressed a scenario that raised the issue of psychologists’ ethical 
requirements in the context of law enforcement needs.  The scenario described a woman who 
contacted her psychologist to report that she believed her son was being recruited for a 
“martyrdom” mission.  Before including this scenario in the materials for the conference, 
Brandon contacted Behnke on behalf of one of the FBI Academy faculty members to ask 
whether APA would have a concern with using the scenario because it would “be in any way 
considered unethical or [] raise issues of ethics that APA would want no part in.”676  Although 
the FBI’s request suggests that it might have wanted to present only those ethical “dilemmas” 
that could be easily resolved in an ethical manner, it seems more likely that the communication 
was merely a courtesy to APA as a co-sponsor of the workshop.  


The discussants on this panel, which included Steve Band, Steve Behnke, Melvin 
Gravitz, Heather Kelly, and Robert Kinscherff, initially “focused on the ethical code of 
psychologists and its apparent limitations in situations in which national security may be 
threatened.”677  After discussion, the group recommended that the APA consider “including 
statements regarding information related to national security in its code of ethics” and 
broadening training programs to teach psychologists how to respond in national security 
situations.678 


Mitchell was assigned to a different small group focused on interrogation issues.  The 
scenario considered by Mitchell’s group described three individuals who had been arrested for 
trespassing and photographing a nuclear power plant facility.  The group discussed several issues 
that arose when interrogating individuals suspected of being involved in terrorist activity.  
During its discussion of cross-cultural issues, the group surmised that “[i]t may be that an 
American simply could not develop sufficient rapport with a foreign visitor” and that it is 
possibly that lying “looks different” in other languages and cultures.679 


In the afternoon, Steve Band and James Mitchell were assigned to one group, along with 
several academics and representatives from government agencies and departments, including one 
representative from the Office of Homeland Security.  They discussed research related to the life 
problems and circumstances of Middle Eastern immigrants that might help law enforcement 
understand normal responses in that community and identify opportunities to acquire assets.680  
In a different group, Behnke facilitated a discussion regarding resistance to quarantines and other 
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emergency measures in the face of biological terrorism.681  Gravitz was assigned to yet another 
group, which discussed law enforcement campaigns or activities that might be useful to create a 
climate in which law enforcement can operate more effectively.682 


The Executive Summary of the conference report identified three broad themes that 
weaved through the discussions: information exchange, relationships with key communities, and 
interrogation/interview techniques.  With respect to the last theme, the report noted that 
“[s]uggestions were offered on how to most effectively interview community members who may 
have information relating to individuals that are involved in terrorist networks, either within or 
without the U.S.  Special focus was given to instances where these people are recent 
immigrants.”683  It also described the challenges faced when interacting with individuals from 
Arab-American and Muslim-American communities, where changes in immigration and Justice 
Department policy had bred distrust that undermined the creation of effective relationships with 
law enforcement. 


After Brandon prepared the conference report, Mumford shared it with Kurt Salzinger, 
and recommended that he circulate it to the Practice Directorate, Steve Behnke in the Ethics 
Office, and the Executive Management Group.  Mumford explained that “there are suggestions 
within the report that APA might take a role in developing further clarification for clinicians 
should they come across information in a practice setting that could have implications for 
national security.”684  On January 21, 2003, Brandon and Mumford arranged a meeting with 
Brian Vila, the Director of the Crime Control and Prevention Research Division at the National 
Institute of Justice to reflect on the conference and discuss future collaborations with the FBI 
Behavioral Sciences Unit.685 


IV. BROADENING AND STRENGTHENING CONNECTIONS: MARCH 2002 – 
MARCH 2004 


A. Congressional Outreach 


As the initial shock of the events of 9/11 wore off, APA continued its efforts to contribute 
psychological science to counterterrorism efforts, both internally and through outreach to various 
government entities.  Internally, the APA created task forces and ran educational programming 
designed to study various aspects of the nation’s response to the terrorist attacks.  For example, 
in 2002, the Board allocated funds to establish a Task Force on Promoting Resilience in 
Response to Terrorism.686  This task force, a joint effort between APA and the American 
Psychological Foundation, was intended to develop information on programs that would promote 
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resilience and the development of coping mechanisms that individuals could use to manage the 
stress and anxiety caused by terrorism.687 


The APA also continued lobbying to congressional committees and members in an 
attempt to convince them of the usefulness of psychological science in combating terrorism.  On 
March 1, 2002, APA Science Directorate staff arranged meetings between psychological 
scientists and staff on the House and Senate Science Committees, which ripened into additional 
congressional briefings later in the year.  Highlights of these outreach efforts included work with 
Senator Kennedy’s office on the inclusion of psychological services in the Bioterrorism 
Preparedness Act and the appointment of a psychologist advisor to the Office of Homeland 
Security.688  A few months later, APA President Philip Zimbardo met with Senator Inouye to 
discuss funding for human-oriented psychological defense research.689  Shortly after his meeting 
with Senator Inouye, Zimbardo reached out to Pat DeLeon, Inouye’s chief of staff and former 
APA president, to discuss how he could promote “getting psychologists involved in long term 
psych ‘warfare’ propaganda on terrorism,” suggesting that he might be able to chat with 
Condoleezza Rice, his “old provost with whom [he] had good relations.”690  When the email was 
forwarded to APA staff, Heather Kelly commented that “there already are psychologists on staff 
down at Ft. Bragg, where psyops are headquartered . . .” 691  Zimbardo said that he did not follow 
up on this email and that he did not think anything came of it.692  However, as described below, 
Zimbardo and Science Directorate staff met with Rice’s staff in the National Security Council 
the following month to discuss psychological science relating to counterterrorism efforts. 


The following year, in September 2003, the Public Policy Office of the Science 
Directorate sponsored a Science Advocacy Training Workshop focused on training researchers 
to effectively communicate with Congress about the ways that behavioral research fits into 
DoD’s needs.693  The Workshop included a briefing on “Psychological Science in Support of the 
Soldier,” co-sponsored by APA and Senator McCain’s office.694  Several months later, Behnke 
and Kelly met with Senate staff to again apprise them of APA’s work in the national security 
arena and to “gauge their level of interest in APA’s thinking on these matters.”695 


                                                 
687 APA_0033736. 
688 APA_0234367. 
689 APA_0130196. 
690 APA_0130195. 
691 APA_0130195 (ellipsis in original) 
692 Zimbardo interview (June 8, 2015). 
693 When Heather Kelly invited Bill Strickland, CEO of the Human Resources Research Organization 
(“HumRRO”), to participate in the briefing, Strickland provided his biographical information and 
informed Kelly that HumRRO had received over $37.5 million from DoD sources in the last 5 years and 
an additional $1 million from CIA.  APA_0129620.  In an interview with Sidley, Strickland elaborated 
that HumRRO has had a number of classified contracts with government agencies, including a contract 
that involved behavioral modeling.  Strickland interview (May 21, 2015). 
694 APA_0129578. 
695 APA_0041630. 
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B. Continued Interactions with Executive Agencies 


In a parallel effort, the APA also continued to forge and strengthen connections with the 
CIA, FBI, and other executive agencies tasked with combating terrorism.  As his presidential 
year advanced, Phil Zimbardo began to take a more active role in these outreach efforts.  In June 
2002, following up on Zimbardo’s suggestion the previous month of contacting Condoleezza 
Rice, Zimbardo, Brandon, and Kelly attended a meeting with two senior staff members in Rice’s 
National Security Council (“NSC”) Office of Combating Terrorism to explore “psychological 
research that is germane to counter-terrorism efforts.”696  The NSC group asked APA to identify 
social scientists with expertise in risk perception and communication who could speak informally 
with NSC about “how to best communicate with the public, the media, and various infrastructure 
agencies regarding the level of risk of security alerts . . . and how to do this while both 
maintaining credibility with those who receive these messages and avoiding threat fatigue among 
those whom must react to these messages.”697  The APA Science Policy staff proposed modeling 
such a meeting on the format used for its meetings with Congress, the Department of Homeland 
Security (“DHS”), and the FBI Academy.698  Kelly and Brandon both recalled that the meeting 
was a fairly high-level discussion and that Zimbardo did most of the talking while NSC staff said 
little of interest. 


APA staff also started to broaden their outreach to DHS.  In May 2003, Mumford and 
Brandon joined an advisory group to the Department of Homeland Security Science and 
Technology Behavioral Research Program.  The group, headed by Gary Strong, Director of 
Behavior Research, began to meet once a month to address areas of interest for social and 
behavioral research within DHS, including terrorist cells, public responses to DHS activities, 
determination of intent, and the economic vulnerability of the United States.  The advisory group 
members suggested a number of additional topics, including “crowd and panic behavior; suicide 
terrorism; determination of intent in crisis situations; vigilance problems for security officials; 
autonomic specificity in reactions to stress; use of electro-encephalograms for determination of 
intent and for detection of deception; and use of Guantanamo Bay subjects as data.”699  Mumford 
stated that he could not recall any discussion about research studies with detainees, either at this 
meeting or in other conversations with Brandon, Gerwehr or Mumford.700  Brandon likewise 
stated that she did not know what this comment referred to, and assumed that any discussions on 
this topic would have related to attempts to discover what people were doing with research 
subjects when there was very little oversight.  However, she stated that she recalled people 
wanting to observe detainees to understand the effectiveness of the interrogation program. 


                                                 
696 APA_0130183.  Rice was not present at this meeting. 
697 APA_0329791. 
698 Id. 
699 APA_0129247.  
700 Mumford interview (May 15, 2015). 
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Brandon said she would characterize this kind of observation as program evaluation rather than 
research.701 


C. Meetings with APA Presidents at the CIA 


During his presidential year, it is likely that Phil Zimbardo met with Kirk Hubbard more 
than once to discuss in general terms how Zimbardo might contribute to Hubbard’s work at the 
CIA.  In August 2002, at the APA Convention in Chicago, it is likely that Zimbardo met with 
Hubbard after one of Zimbardo’s speeches, and that Hubbard invited Zimbardo to give a talk 
about interrogations to his group in the CIA.  Zimbardo said that he had done research on 
interrogations with American detectives, and that he agreed to speak with Hubbard’s group even 
though he thought it likely that his research would not have any extension to the Guantanamo 
context because of differences in language and cultural values.  Zimbardo gave a talk to fifteen 
to twenty people, who he assumed to be an insider group at the CIA, but he did not get the 
impression that anybody wanted to use his ideas in a concrete way.702  Zimbardo thought that 
Hubbard might have asked him to be on contract or accept a research grant at that point, but 
Zimbardo did not want any further connection with Hubbard because he got the sense that 
Hubbard wanted him to do things he would not be willing to do. 


Only a few months later, in October 2002, at the suggestion of Geoff Mumford and Susan 
Brandon, Kirk Hubbard attended a meeting in California organized by Phil Zimbardo,  Bruce 
Bongar, and Larry Beutler.703  This meeting was a first step toward establishing the National 
Center on Disaster Psychology and Terrorism,704 a joint effort of the Pacific Graduate School of 
Psychology and Stanford University designed to train doctoral students to help victims of 
catastrophic events. 


                                                 
701 Brandon interview (May 26, 2015).  As discussed above, we considered it beyond the scope of this 
investigation to draw conclusions regarding whether the CIA, DoD, or any other executive agency was 
conducting research on detainees because we found no evidence that APA had coordinated with the 
government to facilitate such research. 
702 Zimbardo interview (June 8, 2015). 
703 APA_0329574; APA_0028186. 
704 Zimbardo said that the National Center was focused on training clinical psychology students to treat 
victims of terrorist activities.  Zimbardo wanted to focus on the psychology of terrorism, and he and 
James Breckenridge later decided to form the Center for Interdisciplinary Policy, Education, and 
Research on Terrorism (“CIPERT”) to produce a compendium of what was known about psychological 
research on terrorism.  Zimbardo interview (June 8, 2015).  Critics allege that Brandon later forced 
Zimbardo to appoint Hubbard to the CIPERT board at the expense of losing Department of Homeland 
Security funding.  Raymond interview (Dec. 2, 2014).  Zimbardo said that he could not recall ever having 
a conversation with Brandon about involving Hubbard as any kind of consultant with CIPERT, and 
Brandon said that she did not know whether either Kennedy or Hubbard was on the board of CIPERT.  
Zimbardo interview (June 8, 2015) & Brandon interview (May 26, 2015).  Given that neither Zimbardo 
nor Brandon recalls a conversation about Hubbard serving on the CIPERT board, it seems unlikely that 
the critics’ theory that Brandon strong-armed Zimbardo into appointing Hubbard to the CIPERT board is 
correct. 
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It is likely that Zimbardo met with Hubbard during this conference, though the purpose of 
such a meeting is not clear.  Sidley’s only information about this meeting comes from statements 
given by Hubbard, Matarazzo, and Kirk Kennedy.  Hubbard stated that he and Kennedy met with 
Zimbardo in San Francisco because Kennedy wanted to put Zimbardo on contract.705  It is likely 
that the meeting was arranged by Matarazzo, who said that it was possible that he could have 
facilitated a meeting between Zimbardo and Hubbard if Hubbard was planning on being in San 
Francisco, although he did not have any specific recollection of having done so.706  Zimbardo 
also thought it was conceivable that he might have met with Hubbard in his home if Hubbard had 
come to California.707  However, Kennedy said that he was under cover in his role at the CIA 
during 2002, and he did not meet Zimbardo until after he left the CIA in 2004.  At that point he 
was heading up research within the DoD, and he was able to leverage Hubbard’s relationship 
with Zimbardo to arrange a meeting.708  Sidley’s knowledge of this meeting rests solely on these 
contradictory witness accounts, but it seems likely that Matarazzo arranged for Hubbard to meet 
Zimbardo during the National Center on Disaster Psychology and Terrorism meeting in October 
2002, and that Kennedy met with Zimbardo at a later date. 


As Zimbardo’s presidential year ended, the incoming APA President for 2003, Robert 
Sternberg, stepped into his role to interact with the CIA.  In December 2002, Brandon and 
Mumford accompanied Sternberg on a visit to the CIA to give a presentation to a group of 
operational psychologists in the intelligence community.  Sternberg addressed cross-cultural 
assessment issues and the development of psychological assessment tools based on theories of 
“successful intelligence.”709 The Science Directorate publicized the visit in its newsletter under 
the headline, “APA President Sternberg visits the CIA,” and posted his power point presentation 
on the APA website.710 Despite clear evidence documenting his presentation, in the brief 
interview Sternberg begrudgingly agreed to grant Sidley, he denied that he ever attended a 
meeting at the CIA.  


D. CIA Conference: “The Science of Deception: Integration of Practice and 
Theory” 


Throughout the spring and summer of 2003, Brandon and Mumford also began planning 
the second workshop in the series of conferences designed to bring operational psychologists and 
researchers together.  On January 15, 2003, Brandon and Mumford attended a luncheon meeting 
with Kirk Hubbard and Judy Philipson to discuss possible long-term collaboration between the 
APA and Hubbard’s Research and Analysis Branch at the CIA.  According to notes from the 
meeting prepared by Brandon and Mumford, Hubbard discussed his interest in expanding the 
input his office received beyond the clinical perspective offered by the Advisory Committee and 


                                                 
705 Hubbard interview (May 5, 2015). 
706 Matarazzo interview (May 4, 2015). 
707 Zimbardo interview (June 8, 2015). 
708 Kennedy interview (May 28, 2015). 
709 Sternberg Presentation. Email from Mumford to Sidley (May 18, 2015). 
710 APA_0248564. 
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into broader scientific perspectives.  He suggested that he would be interested in sponsoring a 
meeting similar to the one sponsored by the FBI Academy the previous year.  


Brandon and Mumford commented in a report to Salzinger that Hubbard’s interest 
represented “a good opportunity to form a partnership.”  Such partnerships were seen as 
“mutually beneficial” in the Science Directorate:  


 [N]ot only do we get to help APA members offer their expertise as needed, but 
the researchers are challenged by new and interesting questions.  Our experience 
also has been that, despite the history of distance between academia and places 
like the FBI and CIA, many academics jump at the opportunity to be of service, 
an attitude no doubt formed by 9/11.711 


Shortly after the lunch meeting with Hubbard, Brandon and Mumford began planning a 
workshop on the topic of deception detection, to be co-sponsored by the CIA and the APA.  At 
the time, Brandon had left the APA and had joined the National Institute of Mental Health as a 
Program Officer.712  In March 2003, Mumford approached Scott Gerwehr, an Associate Policy 
Analyst at the RAND Corporation, about participating in the upcoming workshop modeled on 
the 2002 conference co-sponsored by the APA and the FBI Academy.  APA first made contact 
with Gerwehr in May 2002, when Brandon started reaching out to psychologists to develop a 
scientific definition of deception for a group of people working for the CIA, likely Hubbard’s 
branch.713  One of her inquiries was forwarded to Gerwehr, who responded to Brandon with the 
operational definition of deception he had been using in his work at RAND.714  When Mumford 
contacted Gerwehr in 2003 regarding the upcoming deception detection workshop, he explained 
that Gerwehr’s RAND paper, which Gerwehr had cited in his response to Brandon’s inquiry, was 
“part of the inspiration” for the workshop.715  


Brandon, Mumford, Hubbard, and Gerwehr would come to serve as the planning 
committee for a workshop on the topic of detecting deception for the summer of 2003, and a 
workshop on the topic of interpersonal deception in the summer of 2004.  Gerwehr also invited 
Linda Demaine,716 another RAND employee, to join the initial project meetings with Mumford 


                                                 
711 APA_0329574. 
712 In 2004, Brandon left NIMH to become Assistant Director of Social, Behavioral, and Educational 
Sciences at the White House Office of Science and Technology Policy.  Brandon would later take a 
position in Human Factors Engineering at MITRE Corporation.  She is currently the Research Unit Chief 
of the High-Value Detainee Interrogation Group, within the Department of Defense. 
713 APA_0220432. 
714 APA_0220434. 
715 APA_0220439.  The paper Brandon refers to is a chapter from The Art of Darkness: Deception and 
Urban Operations.   
716 At the time, Demaine remained employed by RAND while she worked as an APA Congressional 
Fellow in the Senate Judiciary Committee.  She would later serve as an APA Science Policy Fellow under 
Hubbard’s supervision in the Research and Analysis Branch at the CIA between fall 2003 and fall 2004.  
At the outset of her Fellowship, Demaine developed eight potential areas of research in which psychology 
could contribute to the CIA’s work.  APA_0128282.  From among these ideas, Hubbard asked Demaine 
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and Brandon in late April 2003.717  By April 1, Brandon, Mumford, Gerwehr, and Hubbard had 
all met and were making preliminary decisions regarding the timing and location of the 2003 
conference.718  Hubbard agreed that the CIA would fund the conference, including travel and 
lodging expenses for conference attendees.719  


On March 15, 2003, Mumford outlined the basic parameters of the meeting, and 
described the purpose of bringing together academics and operational psychologists to discuss 
deception: 


 [The meeting] will provide those on the operational side with new strategies of 
deception to use, and an increased awareness of how others might use deception. 
It will provide the researchers with an opportunity to see what aspects of 
deception are well-described and what aspects require further systematic scrutiny. 
720 


The group began circulating names of academics and agents with expertise or interest in 
the topic of deception, with the researchers and academics to be identified primarily by Mumford 
and Brandon and operational psychologists to be identified by Hubbard.  Among the operational 
participants recommended by Hubbard were Bruce Jessen and James Mitchell, whom Hubbard 
initially identified only by first name and described as contractors to the CIA with “military 
special ops . . . background.” 721  On March 29, 2003, Hubbard also identified Andy Morgan as a 


                                                                                                                                                             
 


to 1) survey the “psychological literature on belief and attitude change” and to assess “what is known 
about instilling long-term changes to fundamental beliefs and attitudes,” 2) review the literature on the 
“application of influence techniques cross-culturally,” and 3) work with Hubbard, Mumford, Brandon, 
and Gerwehr to develop follow-up projects to the 2003 deception detection workshop.  APA_0129845 
(emphasis in original).  Demaine consulted with Kelly regarding the topics of research, and Kelly met 
with Hubbard and Demaine for lunch shortly after the Fellowship began.  APA_0129034.  After the 
lunch, Hubbard offered to brief APA on the function of his division, and Kelly promised to keep in touch 
with both him and Demaine to monitor how the Fellowship was progressing.  APA_0129037.  Demaine 
did not receive security clearance until she was leaving Washington, D.C., at the end of her Fellowship, 
and thus she did not spend a great deal of time on the CIA campus or “gain[] any insights into the CIA.”  
APA_0129216.  In an interview, Demaine stated that her work was entirely based on publicly available 
information and did not relate to interrogations in any way.  Demaine interview (May 6, 2015). 
717 APA_0220454. 
718 Id.; APA_0220473. 
719 APA_0220466.  When Mumford submitted expenses to the CIA for reimbursement, he noted to 
Hubbard that APA had decided to pay for Hubbard’s hotel room.  Fax Transmittal from Mumford to 
Hubbard (Oct. 21, 2003). 
720 APA_0220442. 
721 HC00005133. 
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potential participant based on his research in the area of deception with “military special ops 
people.”722 


The group of organizers began inviting participants and, as they started to receive 
acceptances and rejections, discussing how to balance the numbers of researchers and  
operational psychologists.  When one researcher whom the group felt could contribute 
significantly declined to attend, they suggested turning to APA presidents to convince the 
researcher to participate.  Hubbard suggested “find[ing] someone like Sternberg, Zimbardo, etc. 
who knows [the researcher] and could cajole him.  Joe Matarazzo knows him and has called on 
my behalf before . . .  Joe loves to strong arm people.”723  Hubbard later contacted Matarazzo to 
request his assistance, and reported to the rest of the group that Matarazzo “loves arm twisting 
and I believe he is quite effective.”724 


Ultimately, at least thirty-six academics, APA representatives, and government 
representatives, including individuals from DHS, OSTP, the FBI, and the CIA, attended the 
conference.  The operational psychologists whom Hubbard invited were included in the 
attendance list distributed to the participants, but several were identified by pseudonym or first 
name only.  Mitchell and Jessen were among the participants who were identified by only their 
first names and as CIA contractors.725  


When the group discussed whether to record the discussions during the workshop, 
Hubbard commented that “some of the ops guys might be a little nervous” with recording, but 
said that he would “let them know ahead of time and if they are uncomfortable they can decline 
the invite.  There will be no shortage of ops people interested in attending.  I may have to beat 
some off with a stick.”726  Mumford responded that it was Hubbard’s call regarding whether to 
record the sessions, but he indicated that he would “hope the caveat that all recording/transcripts 
would be scrubbed as deemed appropriate by CIA/RAND would be sufficient to put your people 
at ease.”727  Ultimately, they decided that the discussions would be recorded and that APA staff 
would also take notes during the conference. 


During the introductory remarks on the first day of the conference, the participants 
described the topics in which they were interested.  Mitchell expressed interest in the “practical 
application and operation of deception.  [He was] not looking for what is already in the literature 
or in meta-analyses, [but rather w]ants to know if we are interviewing a terrorist, how can we tell 
if he is lying.”  Jessen expressed interest in similar topics, and was “also interested in the 


                                                 
722 APA_0220463; APA_0220466. 
723 APA_0220478. 
724 APA_0220526. 
725 APA_0220633. 
726 APA_0220496. 
727 Id. 
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relationship between two people in this interrogation situation and how this affects the 
outcome.”728  


Following introductions, the participants split into groups to discuss one of four 
scenarios:  embassy walk-in phenomena, law enforcement threat assessment, law enforcement 
interrogation and debriefing, and intelligence gathering.  Hubbard had earlier developed these 
scenarios as examples of the kinds of situations in which agents have to deal with deception,729 
and Brandon added a list of questions to each of the scenarios before distributing them to 
participants.730  Hubbard had also requested that Mitchell, Jessen, and Philipson be assigned to 
the embassy walk-in and interrogation and debriefing sessions.  He commented that Mitchell and 
Jessen are “special people doing special things” and assured Mumford that he “will really like 
them – great guys.”731  In the grid used by the conference organizers to show the scenario 
assignments, Mitchell and Jessen are the only participants whose names are marked with 
asterisks.732  It is likely, therefore, that Mumford and Brandon were aware that Mitchell and 
Jessen were of some special importance, though it is not clear that they understood why Hubbard 
was singling them out. 


As the conference attendees broke into small groups, Mitchell and Jessen participated in 
the “law enforcement interrogation and debriefing” panel, along with several individuals closely 
affiliated with APA leadership, including Mumford, Demaine, and Kinscherff.733  For this panel, 
the primary issue of concern was that “eliciting information is an evolutionary-emergent process 
that develops based on the real-time situation and direct[ion] by the interrogator/debriefer.”  The 
group concluded that information gathering might be facilitated by appropriate matching 
between characteristics of the interviewer and interviewee, but Jessen offered the “contrary view 
. . . that matching doesn’t have much effect.”  The group also discussed the importance of 
considering cultural issues and the role of political or religious ideology in influencing emotions 
and motivations of interviewees, and noted that it may be more difficult to detect deception when 
individuals believe the lies they tell.734  Finally, the discussants considered “research challenges” 
on the topic of interrogations, and raised a number of questions: 


How do we find out if the informant has knowledge of which s/he is not aware? 


What pharmacological agents are known to affect apparent truth-telling behavior? 


… 


                                                 
728 APA_0220710. 
729 APA_0220552; APA_0220581. 
730 APA_0220611. 
731 APA_0329894. 
732 HC00005133. 
733 Id. 
734 HC00005099; APA_0220708. 
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What are sensory overloads on the maintenance of deceptive behaviors?  How 
might we overload the system or overwhelm the senses and see how it affects 
deceptive behaviors? 735 


In the intelligence gathering panel, the participants discussed how best to “evaluate the 
authenticity of both the source of information and the information itself.”736  The participants 
commented that there had been relatively little progress made in methodology and tools for the 
field of intelligence gathering, and that any advances in asset validation had been very recent.737  
At the conclusion of the conference, Hubbard and other operational psychologists requested that 
the researchers submit short research proposals. 


After the meeting, Brandon joined the other organizers in expressing her appreciation for 
their efforts.  She commented to Hubbard that she “appreciated how Jim Mitchell kept saying 
(especially on the second day), ‘this is an empirical question; we need to collect data and do 
studies,’”738 and queried whether it was a “good outcome” for Hubbard that the academic 
participants would send research proposals to him.  Hubbard responded that, while he would 
eventually want “practical suggestions,” his main goal for the conference was to generate 
“specific research ideas and initiate contracts to provide practical answers.”739  


Within APA, there was also discussion regarding the positive outcome of the conference 
and its potential to facilitate future interactions with operational psychologists.  On July 21, 
Mumford sent an update on the workshop to Norm Anderson, Mike Honaker and the Science and 
Public Policy groups:  “Just a note to let you know that the APA/CIA/RAND workshop went 
extremely well last week. . . .  Suffice to say, psychological science is likely to play a much more 
significant role within the intelligence community from now on and both the research and 
operations communities looked at this as the start of a long and potentially very fruitful 
collaboration.”740  Also in July, APA published a story about the conference in SPIN, the Science 
Directorate’s newsletter.  The story noted that the workshop was funded by the CIA and hosted 
at RAND headquarters, expressing “profound thanks to both Scott Gerwehr, Associate Policy 
Analyst at RAND, and Susan Brandon, Program Officer for Affect and Biobehavioral Regulation 
at NIMH, who jointly conceived of this project while Susan was still Senior Scientist at APA” 
and “[s]pecial thanks to Kirk Hubbard, Chief of the Research & Analysis Branch, Operational 
Assessment Division of the CIA, for generous financial support and for recruiting the operational 
expertise and to RAND for providing conference facilities and other logistical support.”741 


                                                 
735 HC00005133. 
736 HC00005099. 
737 APA_0330044; APA_0220709. 
738 APA_0220679. 
739 APA_0220686. 
740 APA_0195842. 
741 American Psychological Association, APA Works with CIA and RAND to Hold Science of Deception 
Workshop, Science Policy Insider News (July 2003), available at http://www.apa.org/about/gr/science/ 
spin/2003/07/also-issue.aspx. 
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As Brandon and Mumford began to consider possible follow-up activity, they solicited 
feedback from conference participants.  After a month had passed, and they were still awaiting 
responses from several participants, including Mitchell and Jessen, Hubbard informed them:  
“You won’t get any feedback from Mitchell or Jessen.  They are doing special things to special 
people in special places, and generally are not available.”742 


On September 8, Hubbard hosted a meeting in his office to follow up on the deception 
detection conference and plan for future conferences on related topics.743  Brandon, Gerwehr, 
Mumford, and two social scientists from the National Academies of Science, Faith Mitchell and 
Chris Hartel, attended the meeting.  In addition to Hubbard, Judy Philipson, Carmel Rosal, and 
Jon Morris attended from the CIA.  During the meeting, the group talked about cross-cultural 
information that might be useful for walk-in evaluations and asset recruitment, evaluation and 
management.744  Brandon wrote to Hubbard, Gerwehr, Mumford, and Mitchell after the meeting 
to share some additional thoughts she had regarding the usefulness of developing measurements 
of cultural beliefs and bias.745 


By the fall of 2003, it seems likely that some members of APA staff knew enough to be 
aware, had they been looking for the connection, that Mitchell and Jessen, two CIA contractors, 
were interested in learning about psychological science, including the science of deception 
detection, that could help interrogators to work more effectively, and that their interest might 
involve research on detainees subjected to “sensory overloads” or “pharmacological agents.”  As 
their comments at the beginning of the workshop suggest, the ability to detect deception was the 
linchpin of the interrogation program designed by Mitchell and Jessen.  As Gregg Bloche 
explained in The Hippocratic Myth: 


It’s indeed common wisdom among political progressives that torture doesn’t 
work—if, by “work,” we mean extraction of accurate information from hostile 
informants. Miming communist interrogation methods . . . yields compliance of a 
mindless sort:  People being abused to the breaking point will say anything to get 
the torture to stop. . . . 


But this story overlooks a point Albert Biderman made fifty years earlier.  If well 
designed and strategically sequenced to reduce captives to despair, the abuses he 
catalogued could “induce” a compliant state of mind. But the “shaping” of 
compliant behavior was another matter.  It turned on the interrogator’s perceived 
omnipotence—his monopoly power to punish and reward.  He could use this 
power as the Chinese and Soviets did, to extract false confessions.  But he could 
also use it to force fearful and hopeless prisoners to tell the truth—if he could 
detect falsehoods in real time and punish them swiftly. 


                                                 
742 APA_0220734. 
743 APA_0220738. 
744 APA_0220763. 
745 APA_0220768. 
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. . . Jim Mitchell believed that the stressors they’d designed to inoculate trainees 
against torture could be re-mixed—and enhanced—to extract lifesaving 
intelligence from actors intent on doing Americans harm.  But the breaking of 
prisoners, by itself, wouldn’t be enough.  Biderman’s insight here was critical.746  
The interrogator would need to shape the behavior of the men he broke by 
distinguishing truth from invention, then rewarding the former.747 


Thus, a conference on the topic of detecting deception would have been useful to Mitchell and 
Jessen, who needed this critical skill to make their program of harsh interrogation techniques 
effective.  


E. Continued Interactions with CIA Contractors  


Following the “Detecting Deception” conference, APA staff and governance members 
continued to have isolated contacts with the CIA and the newly-formed Counterintelligence Field 
Activity (“CIFA”) agency within DoD.  In late 2003, Heather Kelly had at least two interactions 
with individuals who were affiliated in some way with Mitchell and Jessen or the SERE schools.  
On September 24, 2003, Kelly received an email from David Ayres, CFO of Mitchell Jessen & 
Associates748 and President of TATE Inc., a firm focused on providing “personnel recovery” 
training to the Department of Defense and other government agencies.  Ayres749 sent Kelly a 
“blurb” on the Special Behavioral Applications division of TATE, which specialized in applied 
psychological consultation,750 and attached the resume of Bruce Jessen,751 who he identified as 


                                                 
746 Mitchell was clearly influenced by Biderman’s work:  In response to an inquiry from Mumford 
regarding Mitchell speaking at a National Science Foundation seminar on the topic of coercive 
interrogations, see infra, Mitchell recommended that the seminar organizers reference Biderman’s 1962 
publication “The Manipulation of Human Behavior.”  APA_0028185. 
747 M. Gregg Bloche, The Hippocratic Myth: Why Doctors Are Under Pressure to Ration Care, Practice 
Politics, and Compromise their Promise to Heal, 135-36 (2011). 
748 Mitchell Jessen & Associates was a parent of Knowledge Works, a company formed to provide 
continuing education to military personnel stationed abroad.  For several years, Knowledge Works was 
accredited by APA as a continuing education provider, but in 2008 APA denied accreditation because 
Knowledge Works failed to provide materials relating to the program content and schedule.  In his 
interview with Sidley, Joseph Matarazzo said that he had 1% ownership in Knowledge Works.  
Matarazzo interview (May 4, 2015).  However, annual reports filed by Knowledge Works do not list 
Matarazzo as an owner or affiliate of the company.  Rather, in a 2008 annual report filed with the state, 
Matarazzo is listed as a partner of Mitchell, Jessen & Associates.  Despite Matarazzo’s affiliation with 
Mitchell Jessen & Associates, Mitchell and Matarazzo both independently stated that Matarazzo had no 
knowledge of or involvement in any activity related to interrogation.  Hubbard interview (May 5, 2015) & 
Matarazzo interview (May 4, 2015).  Indeed, Matarazzo described his involvement as limited to an hour-
long meeting a few times a year, after which he was dismissed and the rest of the Board continued to 
meet.  In hindsight, Matarazzo stated that he believes Mitchell and Jessen established Knowledge Works 
to provide a façade of legitimacy for their interrogation-related activities.  Matarazzo interview (May 4, 
2015). 
749 Kelly explained that she and Ayres are on their children’s school board together.  Kelly interview 
(April 24, 2015). 
750 APA_0129041. 
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one of TATE’s consultants.  He offered to put Kelly in contact with Jessen if she “ever wish[ed] 
to talk to him about ongoing research.”752  Kelly responded to Ayres that “this guy is incredible” 
and she would “like to follow up with you and him about some of this stuff!”753  


Several months later, Kelly wrote to Mumford that she had spoken to a “Dad friend”754 
who “owns the company that runs the training programs out in Washington state for the 
military—the ones that simulate POW situations and run high-risk military personnel through 
them,” and that “[h]e and two psychologists were the ones that did all the research that Paul 
Bartone from Div. 19 reports on!755  And he just got Joe Matarazzo to sit on the advisory panel.  
They also do tons of deception stuff.” 756  Kelly suggested that she and Mumford have lunch with 
this friend, and Mumford agreed that it was a “nice connection” and he would like to set up a 
lunch.757  Mumford said that he did not recognize that Kelly was referring to Mitchell and Jessen 
at the time, and he did not recall ever setting up a lunch to meet with the friend.758 


Meanwhile, as CIFA began to expand its operations, APA began to bridge connections to 
behavioral science staff within the DoD agency in the same way it had to behavioral science staff 
in the FBI and the CIA.  On February 19, 2002, DoD Directive 5105.67 established CIFA to 
advance the mission of developing and managing DOD’s counterintelligence programs, 
including providing support and resources to DOD personnel and creating research and 
development programs.  One of the directorates within CIFA was the Behavioral Sciences 
Directorate, which by 2005 had at least twenty psychologists on staff to support offensive and 
defensive counterintelligence efforts, including providing risk assessments of detainees held at 
Guantanamo.  In 2003, Scott Shumate, who had been chief operational psychologist in the CIA’s 
Counterterrorism Center, joined CIFA as the director of the Behavioral Sciences Directorate.759  
In April 2004, Kirk Kennedy also transferred from his position within the CIA’s Operational 
Assessment Division to CIFA’s Behavioral Sciences Directorate, where he became Chief of the 


                                                                                                                                                             
 


751 APA_0129043.  Jessen’s resume listed his experience as a senior psychologist in the SERE program 
and a consultant to the CIA, FBI, DoS, DoD, DHS, NSA, DIA, and other institutions. 
752 APA_0129041. 
753 APA_0128723. 
754 Kelly stated that the “Dad friend” to whom she referred was David Ayres, as their children went to 
school together.  Kelly interview (April 24, 2015).+ 
755 Paul Bartone is a military research psychologist who focused on understanding and measuring 
resilience to stress. 
756 APA_0028405. 
757 APA_0028742. 
758 Mumford interview (May 15, 2015). 
759 Walter Pincus, Pentagon’s Intelligence Authority Widens, Washington Post (Dec. 19, 2005), available 
at http://www.washingtonpost.com/wp-dyn/content/article/2005/12/18/AR2005121801006.html.  In 
2008, DoD disbanded CIFA when it combined counterintelligence and human intelligence functions in 
the Defense Counterintelligence and Human Intelligence Center, within the Defense Intelligence Agency.   
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National Center for the Study of Counterintelligence and Operational Psychology, reporting 
directly to Shumate. 


It is likely that, in the summer of 2004, Phil Zimbardo met with Kirk Kennedy, who had 
only recently transitioned from the CIA to CIFA, to discuss serving in an advisory capacity to 
the DoD agency.  Although Sidley is not aware of any contemporaneous documentary evidence 
relating to this meeting and Zimbardo could not recall having met Kennedy,760 Susan Brandon 
and Kirk Kennedy both described the meeting.  Brandon said that she and Kirk Kennedy traveled 
to California in 2004, while Brandon was employed by the National Institute of Mental Health, 
to discuss Zimbardo’s key research priorities related to terrorism.761  Brandon added that James 
Breckenridge762 was also part of the meeting.763  Kennedy confirmed that he met Zimbardo at his 
home in 2004 to discuss setting up an advisory board for CIFA similar to the one that Kirk 
Hubbard had engaged at the CIA.764  Although it seems likely that a meeting between Zimbardo 
and Kennedy occurred, Sidley has found no evidence that APA staff facilitated, or were even 
aware of, the meeting or its purpose. 


F. Awareness of Abusive Interrogations 


By March 2004, the issue of abusive interrogations should have been apparent to any 
informed citizen.  Although the media reports at this time generally focused on abusive 
techniques rather than on the reasons for such techniques, some early reports, such as the 
Washington Post’s 2002 reporting, clearly identified that such tactics were being used at 
interrogation centers.765  Moreover, only a limited number of explanations for using such 
techniques are apparent.  One potential explanation was that military and intelligence personnel 
were abusive towards detainees as a means of acting out their anger or sadistic impulses.  But the 
far more likely explanation is that these personnel were abusing detainees in an attempt to break 
them down and then extract information from them.  Therefore, a reasonably sophisticated 
consumer of these news reports, especially a psychologist whose training would have attuned 
him to the risk of serious psychological harm from such tactics, likely would have a sense that 


                                                 
760 Zimbardo interview (June 8, 2015). 
761 Brandon referenced APA_0019427 as the subject of her meeting with Zimbardo and Kennedy.  
Brandon interview (May 26, 2015).  Another communication indicates that she and “Kirk” met with 
Zimbardo and Bruce Bongar in early July to discuss suicide terrorism research.  APA_0028186. 
762 Zimbardo and Breckenridge launched the Department of Homeland Security-sponsored Center for 
Interdisciplinary Policy, Education, and Research on Terrorism (CIPERT) in 2007 to “promote the 
scientific understanding of the causes and effects of political violence . . . and translate this understanding 
into effective policy, education, and research.”  Center for Homeland Defense and Security, Pacific 
Graduate School of Psychology and Stanford Professors Team Up to Launch Think Tank on Terrorism 
(Apr. 19, 2007), available at https://www.chds.us/?press/display&article=cipert.html. 
763 Brandon interview (May 26, 2015). 
764 Kennedy interview (May 28, 2015). 
765 Dana Priest & Barton Gellman, U.S. Decries Abuse but Defends Interrogations, Washington Post 
(Dec. 26, 2002), available at http://www.washingtonpost.com/wp-
dyn/content/article/2006/06/09/AR2006060901356.html. 
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the harsh tactics were being used in interrogations, even if the reporting did not clarify the 
context. 


 In addition, APA staff in the Science Directorate were privy to some information suggesting 
that Mitchell and Jessen were involved in interrogations and that their activities might raise some 
concerns about potentially harsh techniques.  From Mitchell and Jessen’s comments at the 2003 
CIA- and RAND-sponsored conference, it is likely that Science Directorate staff, particularly 
Geoff Mumford, knew that Mitchell and Jessen were interested in using psychological science on 
deception detection as it related to improving the effectiveness of interrogations and interviews 
of terrorists.  If Science Directorate staff did not know that the research discussed at APA-hosted 
conferences was being used to support interrogation activities, it was due to the determinedly 
agnostic attitude of staff.  In the face of substantial indications that the CIA was using 
psychologists to conduct interrogations that might include abusive tactics, Science Directorate 
staff intentionally avoided making inquiries that would produce more information.  Therefore, 
although it is not likely that APA staff had been read into the CIA’s interrogation program, the 
level of public information available and their encounters with the principals involved in the CIA 
interrogation program by March 2004 should have alerted them to at least the possibility that the 
CIA was conducting abusive interrogations and was drawing on psychologists and psychological 
science to do so.  


V. ETHICAL RUMBLINGS: MARCH 2004 – JULY 2004 


A. Ethical Inquiries from CIA 


Prior to March 2004, the vast majority of interactions between APA and the intelligence 
community had been centered in the Science Directorate, where staff focused on building 
relationships in which they could demonstrate the value of psychological science to various 
agencies.  In March, however, an inquiry from Kirk Hubbard at the CIA, pulled the APA’s 
Ethics Office, directed by Steve Behnke, into conversations regarding the role of psychology in 
national security situations. 


On March 11, 2004, Mumford put Hubbard in touch with Behnke and Kinscherff to 
“discuss some issues related to the ethics codes that govern psychologists and psychiatrists in 
settings where our national security interests are at stake,”766 which Hubbard had raised. 
Hubbard then emailed Behnke and Kinscherff the following: 


Geoff Mumford provided your names as potential resources to provide guidance 
on the APA’s code of ethics and some of the new and unique demands being 
placed on psychologists in response to countering terrorism. 


By way of introduction, I am the Chief of the Behavioral Sciences Staff at the 
Central Intelligence Agency.  Our mission is to conduct applied behavioral and 
social science research to support the collection and analysis of human 
intelligence and to support special projects involving counterterrorism efforts.  


                                                 
766 APA_0019174. 
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One of my staff, Andy Morgan, M.D. (cc’d above) have [sic] been discussing a 
problem that is experienced by both psychiatrists and psychologists, alike.  Both 
specialties are being asked to provide consultation to law enforcement, the 
military, and other organizations that have a role in national security. 


Unfortunately, some of what they are asked to do runs counter to the American 
Psychological Association and American Psychiatric Association’s code of ethics.  
For example, military psychologists are often asked to assist in questioning or 
“interrogating” foreigners detained in Afghanistan and Iraq.  Psychiatrists are 
often consulted by law enforcement to provide consultation on apprehending 
and/or questioning subjects suspected of committing major crime. 


Andy and I were wondering if both our APA’s (Andy is a psychiatrist) shouldn’t 
begin to examine our respective code[s] of ethics to account for these new 
situations where the subject is not the client/patient, and the subject’s rights can 
arguably be subordinate to the needs of national security.  Do either of you have 
any thoughts on this issue, and how we might pursue this in the professional 
community?767 


The two individuals raising these ethical issues, Kirk Hubbard and Andy Morgan, spoke 
with Sidley about the issues that had prompted them to reach out to the APA.  Hubbard did not 
think that he would have raised these ethical concerns on his own initiative; rather, he surmised 
that others, perhaps individuals who were working under cover, had asked him to reach out to the 
APA on their behalf.768  He added that Scott Shumate had raised similar concerns after returning 
from a CIA black site,769 and concluded that the inquiry was probably an attempt by some people 
to “cover their butts.”770  


In contrast to Hubbard’s explanation that this email was intended to provide cover, 
Morgan thought that they needed to clarify what military psychologists were able to do to assist 
with interrogations.771  Morgan remembered having discussions with Hubbard in which they 
agreed that when a psychologist evaluates a prisoner, the prisoner is not “the client.”  He was not 
certain that the codes of ethics of the professional associations provided sufficient guidance in 
this context, so he wanted to make things safe for psychologists and obtain ethical guidelines that 
would outline the “rules of the road” in national security contexts.772 


                                                 
767 APA_0084694.  
768 Hubbard interview (May 5, 2015). 
769 Shumate was present for the interrogation of Abu Zubaydah at a CIA black site in Thailand.  Katherine 
Eban, Rorschach and Awe, Vanity Fair (July 2007), available at 
http://www.vanityfair.com/news/2007/07/torture200707. 
770 Hubbard interview (May 5, 2015). 
771 Morgan interview (May 29, 2015). 
772 Id. 
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Morgan was also concerned, however, that psychologists might begin to participate as 
interrogators, which is a role that is beyond their training and competency.  He referenced 
Jessen’s attempt to act as the interrogator at the SERE schools, and commented that he 
personally knew of psychologists who had been deployed to Guantanamo and been placed in 
roles that were different from what they had been told before deployment.  Morgan said that his 
goal in reaching out was to clarify what psychologists would be asked to do when assisting with 
interrogations, and to ensure that psychologists had the authority to refuse orders if those roles 
extended beyond their training.773 


In response to Hubbard’s inquiry, Kinscherff explained that the Codes were likely to be 
applied in a “fact sensitive” way that permits “the interpretation that the ‘client’ is not the 
suspect/target individual.”  He also commented that there may be situations in the national 
security context that the code did not contemplate: 


For example, under what circumstances might a psychologists deceive a third 
party by identifying him/herself as the treating professional for the third party, 
assure the usual protections of confidentiality and privilege, and then provide 
otherwise protected information to law enforcement or intelligence?  Permit the 
sessions to be secretly recorded?  Use the sessions to introduce false or 
misleading information to the person who believes him/herself to be the patient of 
the psychologists? . . . 


Or, at what point does the advice that a mental health professional provides in 
consulting on coercive interrogation technique[s] begin to push the boundaries of 
what would be acceptable? 


The codes simply did not contemplate circumstances where the law 
enforcement/national security interests might trump the ethical/legal interests of 
the identified patient/third party/target individual. 


Kinscherff also proposed gathering together some of Hubbard’s staff with staff from APA and 
ApA to discuss and sharpen these issues, and prompt an “evolution of a consensus that might 
eventually be reflected in the professional ethics codes of the professions.”774  Kinscherff 
forwarded his responses to Behnke, Mumford, Anderson, and Honaker, commenting that “this is 
an extraordinary opportunity to actively engage with the law enforcement and national security 
communities regarding some very challenging issues.”775 


Morgan also forwarded Hubbard’s email to two psychiatrists, with whom he had 
discussed holding a meeting regarding ethics and national security.  Behnke and the two 
psychiatrists then engaged in preliminary discussions regarding a collaboration on future 


                                                 
773 Id. 
774 APA_0019343. 
775 Id. 
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working groups,776 which later ripened into a meeting for government psychologists and 
representatives of the professional associations hosted by the APA on July 20.  


After several weeks passed without further action within APA, Mumford contacted Steve 
Breckler, Executive Director of the Science Directorate, and urged him to “follow-up as its [sic] 
another ‘teachable moment’ and may represent an opportunity to be out front in a collaborative 
effort (with ApA) at a time when collaboration with CIA on other fronts carries with it a 
significant liability.”777  Mumford also forwarded the entire exchange to Brandon, and explained 
that he wanted to get a sense of whether Breckler would “champion” the effort before getting 
“too many people whipped up.”  He added that “part of the pushback might be coming from 
Stephen Behnke only because we’ve (he) just finished re-writing the ethics code and probably 
sees this as a can of worms.”778  Breckler followed up with Honaker and Behnke to comment that 
this issue “seems like a golden opportunity for APA to step up to the plate on issues that are 
gaining a lot of public attention and scrutiny,” and Behnke agreed that “[t]his is a wonderful 
example of psychology being able to make a contribution regarding a pressing, high-profile issue 
of national importance.”779  


Even at this early stage in APA’s consideration of ethical issues in the national security 
context, the APA’s internal discussions suggest that a primary issue of importance to APA was 
messaging and publicity.  Though it is likely that APA staff were motivated by the goal of 
providing substantive guidance to military psychologists as well, their initial internal 
communications turned on the opportunity to take the lead on an issue that was drawing public 
attention.  Throughout the APA’s consideration over the next several years of the ethical issues 
raised by psychologists working in nationals security, considerations of messaging and public 
image would continue to dominate the conversation.  


B. FBI and NIJ Conference: “The Nature and Influence of Intuition in Law 
Enforcement: Integration of Theory and Practice” 


In September 2003, after preliminary discussions with Tony Pinizzotto from the FBI, 
Brandon and Mumford began considering “intuitive policing” as a topic for the next conference 
bringing together operational psychologists and researchers.780  Mumford and Brandon reached 


                                                 
776 APA_0054281.  
777 APA_0019855. 
778 APA_0020155. 
779 HC00005180. 
780 APA_0220767.  In the midst of planning this workshop, Brandon was appointed Assistant Director of 
Social, Behavioral and Economic Sciences at the White House Office of Science and Technology Policy.   
As Assistant Director, Brandon would have reported to an Associate Director of Science, who in turn 
reported to the Director of OSTP.  In that role, she worked to promote the behavioral sciences as a useful 
tool, but she lamented to Mumford that she had difficulty gaining traction and, in her discussions about 
counter-terrorism with Marburger, “using behavioral science as a strategy was clearly still not on the list 
with him.”  APA_0020708.  As part of her new role, Brandon contributed to a report prepared by the 
Subcommittee on Social, Behavioral and Economic Sciences to address how “social, behavioral, and 
economic sciences are immediately applicable to strategies that can enhance the Nation’s capacity to 
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out to Bryan Vila at the National Institute of Justice for support, and they soon developed a 
proposal for a workshop sponsored by the FBI and the NIJ.  The invitation to the workshop 
described its goal as “to shape a research agenda that will investigate and improve the decision-
making tools that police use to direct suspicion, detect lies, and guide investigations,” with a  
focus on intuition and “gut responses.”781 


By March 2004, the organizers had identified and secured acceptances from many 
operational participants and researchers.782  In April, Hubbard emailed Mumford and Brandon to 
ask that Kirk Kennedy be added to the invitation list.  He explained that Kennedy had recently 
left the CIA to become head of a research unit within CIFA that was similar to Hubbard’s unit in 
the CIA.783  Hubbard also suggested that Bob Mericsko, who ran Deception Detection and 
Analyst of the Future programs at the CIA’s Intelligence Technology Innovation Center, receive 
an invitation.784 


Ahead of the meeting, Brandon and Mumford shared the agenda for the break-out 
sessions with facilitators.  The goal of the sessions was to develop and deliver research on 
“intuition” that might be useful to law enforcement by assessing “what is known, and what is not 
known about the cognitive, emotive, and action processes that we are collectively referring here 
to as ‘intuition.’”785  


At the meeting, Sarah Hart from NIJ, Steve Band from the FBI Academy, and Robert 
Kinscherff786 gave introductory remarks before the group broke into three smaller sessions.  In 
each of the breakout groups, the participants addressed the same set of questions relating to 
whether intuition exists, whether it is innate or learned, and whether it can be deliberately taught 
and sharpened as an intentional skill.  The groups seemed to conclude that intuition is highly 
error-prone, but that it is a skill that can be learned and strengthened through experience. In the 
afternoon, the breakout groups addressed potential directions for research on intuition, such as 
identifying characteristics of highlight intuitive people.  After the breakout sessions concluded, 
Kinscherff summarized the discussion from the various groups:  “Most groups were 


                                                                                                                                                             
 


predict, prevent, prepare for and recover from terrorist attacks.”  APA_0020876.  Although Mumford 
jokingly began referring to Brandon as “White House Susan” or “Oval Office Susan” during this time 
period, it is unlikely that Brandon, who was several levels removed from the Director and finding 
difficulty implementing her agenda, had significant influence in the Bush Administration. 
781 APA_0018929. 
782 One of the operational participants asked if there might be an opportunity to speak to the members of 
the group with security clearance, but there is no evidence that such a discussion ever happened.  
APA_0220996. 
783 APA_0019360. 
784 APA_0020664. 
785 APA_0028295. 
786 As Brandon and Mumford began to prepare the agenda, Kinscherff made it clear that he did not want 
his affiliations disclosed to participants.  APA_0029245. 
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uncomfortable with the word ‘intuition.’  However, most participants agreed that intuition or 
whatever it may be called is pre-conscious but based on sensory input. . . .  Experience is a key 
component of developing the capacity for intuition, but that capacity may not transfer across 
contexts.” 787 


On the second day of the meeting, several researchers and academics gave short 
presentations on their research as it related to intuition and implicit biases.  Many operational 
psychologists also shared issues in their work that would be promising areas for research.788  A 
participant in the conference stated that she could not recall any discussion about psychologists 
participating in interrogations, despite the fact that the Abu Ghraib photographs had only 
recently leaked to the public.789  At the conclusion of the meeting, the group developed a 
research agenda, and the organizers urged conference participants to comment on the proposed 
research topics. 


C. CIA Conference: “Interpersonal Deception: Integration of Theory and 
Practice” 


While Brandon and Mumford planned the intuitive policing workshop with contacts at 
the FBI and NIJ, they remained interested in deception issues.790  In March 2004, Brandon 
suggested to Demaine, Hubbard, Gerwehr, and Mumford that they consider asking a subset of 
the group to stay for an additional day of meetings focused on deception and deception 
detection,791 to be funded by the CIA and RAND.792  The workshop was designed to address the 
basic question of how to effectively deceive on an interpersonal level.  The meeting’s dual goals 
were to describe the current state of scientific knowledge on effective interpersonal deception 
and to create an agenda for further empirical research on the issue.  


Invitations were extended to a subset of the participants in the previous day’s intuitive 
policing conference, as well as some additional operational personnel and researchers with a 
special interest in deception.  Participants included representatives from the CIA, DoD Special 
Operations, CIFA, DHS, the Secret Service, and law enforcement agencies in the United 
Kingdom, in addition to a cadre of researchers and academics.793  Hubbard specifically suggested 
that Judy Philipson attend because “she works alot [sic] in the area of deception, not to mention 
being our terrorism guru.”  He added that it was “probably more important that she and Andy 
[Morgan] attend than me, actually.”794 


                                                 
787 APA_0021167. 
788 Id. 
789 Davis interview (May 5, 2015). 
790 During this time period, the Science Directorate had also organized a briefing on the topic of 
“Detecting Deception: Research to Secure the Homeland.”  APA_0018582. 
791 APA_0018928. 
792 APA_0019242. 
793 APA_0028283. 
794 APA_0028274. 
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The workshop was organized into three panels, which presented on operational 
challenges in interpersonal deception and deception detection, technological advances and 
behavioral challenges, and empirical and ethical challenges.  At each of the panels, a group of 
between three and five academics or researchers presented their research to the rest of the 
group.795  One of the participants in this workshop said that the research presentations were made 
to a group of individuals who did not introduce themselves, whom the participant understood to 
be individuals from the Defense Intelligence Agency.796 


After the pair of conferences at the end of June, Mumford and Brandon continued to 
collaborate on conferences throughout the fall of 2004.  In October, APA and DOJ co-sponsored 
a conference on the topic of “Suicide Terrorism,” which Robert Kinscherff moderated, and in 
November, APA and DHS co-sponsored a conference on the topic of “Charting a Course for 
Homeland Security Strategic Studies.”797  


D. The Task Force on the Psychological Effects of Efforts to Prevent Terrorism 


As APA gained a growing awareness of the effects of the Bush administration’s policies 
on interrogations, senior staff nonetheless dampened membership activity that could be 
perceived as opposed to the administration.  In February 2003, Council allocated funds to 
support a newly-formed Task Force on the Psychological Effects of Efforts to Prevent 
Terrorism,798  to be chaired by Paul Kimmel.  Philip Zimbardo, former president of the APA, 
was listed as a member of the task force, as were Nina Thomas and Michael Wessells, both of 
whom would later be selected as members of the PENS Task Force.799+ 


In a subsequently published book, Kimmel explained that the task force produced a report 
designed to examine the effects and unintended consequences of strategies adopted by the U.S. 
to prevent terrorism.  The task force concluded that the stressful environment created by the war 
on terror “often leads authorities to overestimate the threat and consequences of terrorist 
activities and to make poor decisions in trying to prevent these activities.”800  It recommended 
that “psychologists take the lead in providing impartial and objective information about terrorism 
and efforts to prevent it.  We can use our knowledge about enemy images, stereotyping of other 
groups, and the processes of group think to open a space for debate, discussion, and interpersonal 
engagement.”801 


Almost from the beginning, APA staff and governance worked to undermine the task 
force’s efforts.  In April 2003, Judy Strassburger, Norman Anderson, and Robert Sternberg 


                                                 
795 APA_0028283. 
796 Davis interview (May 5, 2015). 
797 APA_0022999; APA_0023000. 
798 Draft Minutes of the Council (Feb. 14 – 16, 2003) (on file with Sidley). 
799 APA_0021063. 
800 Paul Kimmel & Chris E. Stout, Collateral Damage: The Psychological Consequences of America’s 
War on Terrorism, xvi (2006). 
801 Id. at xvii.  
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discussed “trimming” the Task Force on the Psychological Effects of Efforts to Prevent 
Terrorism as a means of “getting the task force going.”  They agreed to deliver the request to 
Paul Kimmel, who chaired the task force, after the Board meeting so that they “could say the 
Board discussed and feels” that reducing the size of the task force is appropriate.802  


In early May, the task force produced a report consisting of an introduction by Kimmel 
and a compendium of thirteen papers from the members of the task force.  The report assessed 
the psychological effects of “living in a nation ‘at war’” with terrorism, including stereotyping 
and bias against immigrant populations, a growing sense of fear and helplessness in traumatized 
populations, and a burgeoning sense of “militant patriotism.”803   By mid-July, senior staff in the 
APA were becoming more concerned about possible media attention devoted to the task force’s 
report because it could do “real harm to APA’s public image.”804  Farberman expressed concern 
with “the slant of the report (anti-Bush) and some of the specific language,” including phrases 
such as “militantly patriotic policies” and the sentiment that the “current administration has 
weaponized fear in the war on terrorism.”  Farberman also identified “some ‘science’ problems” 
with the report, and commented that she hoped that Council would either edit or refused to 
accept the report.  Strassburger suggested putting the issue on the agenda for a Board executive 
session, and Anderson agreed that the Board needed to give Farberman some “cover.”805 


At the July 27, 2004 executive session of the Board meeting, the Board requested that 
Board member Sandra Shullman ask Kimmel to consider postponing the presentation of his 
report until the February 2005 Council meeting to allow time for the Boards and Committees to 
review the report.806  At the upcoming Council meeting only a few days later, Kimmel was 
approached by President-elect Ronald Levant, Rhea Farberman, Nina Thomas, and Sandra 
Shullman, who convinced him that the APA could only “receive” the report but not take action 
on it in its current form, and that it would be best to send the report for approval through the 
Boards and Committees.807  Kimmel accepted their guidance and amended the report before 
submitting it to several interested boards and committees.808 


In August 2004, Kimmel explained that he had complied with APA staff’s 
recommendation to postpone his presentation of the report to Council only because he 
understood “that going through the Boards and Committees was necessary for adoption which is 
a stronger action [than Council receiving the report] and allows APA to do more to use and 
publicize our work.”809  Farberman drafted a response to explain to Kimmel that the report would 
                                                 
802 APA_0179365. 
803 APA_0021063. 
804 APA_0189542. 
805 Id. 
806 Approved Minutes of the Board (July 27 & 30, 2004) (on file with Sidley). 
807 Bryant Welch, The American Psychological Association and Torture: The Day the Tide Turned, 
Huffington Post (Aug. 21, 2009), available at http://www.huffingtonpost.com/bryant-welch/the-
american-psychologica_b_242020.html. 
808 Kimmel interview (May 12, 2015). 
809 APA_0189330. 
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be included as an item in the cross cutting agenda at the Board and Committee consolidated 
meetings, and that after the report was reviewed by the full governance structure, Council could 
choose to receive the report.  Anderson commented to staff that he “didn’t get the sense from the 
board that we wanted to move the report toward adoption.”810  


The report was placed as an agenda item in the Fall Consolidated meetings.811  After 
several months of deliberations, the Board recommended to the Council that the report of the 
task force should be rejected in its entirety.812  At the following Council meeting, Council 
approved a motion that “thank[ed] the Task Force on the Psychological Effects of Efforts to 
Prevent Terrorism and refer[red] the Report of the Task Force to the Board of Scientific Affairs 
to provide perspective and encourage further development of these topics.”813  Kimmel said that 
Levant skipped over the presentation of the report in the agenda and pushed discussion back until 
the end of the Council meeting, when he recorded a unanimous vote rejecting the report despite 
several votes in favor.  He explained that because of this omission, he did not have time to 
present any information or speak in support of the report.814  APA never accepted the report in 
any form, and it was eventually published with an independent publisher under the title 
“Collateral Damage: The Psychological Consequences of America’s War on Terrorism.”  


The APA’s response to Kimmel’s task force demonstrates that, by 2004, the APA was 
guided by political considerations to obstruct member initiatives that were critical of Bush 
administration policies in the war on terror.  There might have been legitimate concerns about 
the scientific basis of the report, as Farberman described, or those concerns might have been 
pretextual; regardless of the validity of the scientific concerns, however, it is clear from internal 
communications that APA’s motivation in discouraging the acceptance of this report was at least  
in part based on an effort to appease the Administration.  In short, APA staff used internal 
governance processes to hold back membership initiatives that expressed criticism of the 
government’s counterterrorism initiatives out of fear of angering the Bush Administration.  


E. Abu Ghraib Media and Internal Response 


In April 2004, reports of abuses at Abu Ghraib began to receive widespread media 
attention. As media scrutiny of detainee abuses intensified, APA began receiving inquiries about 
psychologists’ involvement in torture, either through designing interrogation techniques, 
facilitating interrogations, or “looking the other way” when abuses occurred.815  In response to 
such inquiries, Behnke emailed a senior group of staff and governance members the following: 


These are, obviously, complicated issues, and psychologists working for various 
parts of the government are involved in investigations that implicate national 


                                                 
810 Id. 
811 APA_0021063. 
812 Approved Minutes of the Board (June 10 – 12, 2005) (on file with Sidley). 
813 Approved Minutes of the Council (Aug. 17 & 21, 2005) (on file with Sidley). 
814 Kimmel interview (May 12, 2015). 
815APA_0084947; APA_0021277. 
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security.  In the past few months, our folks in the Science Directorate (Geoff 
Mumford) have been approached by people in government wanting to discuss the 
ethics of psychological techniques being used in government investigations.  I 
think there are appropriate and inappropriate ways for psychology to be involved, 
and would suggest a cautious approach, where we, as an organization, look at the 
issues in a considered and thoughtful manner, perhaps by way of a task force. 


At the moment, there are intense feelings about this issue.  I would recommend a 
reply that conveys our appreciation of the seriousness of the matter and our 
interest in identifying the ethical issues that arise when psychology is used as an 
investigative tool.  I would recommend against a reply that casts a shadow on 
psychologists who work for government agencies in investigative roles, or a reply 
that suggests that, by virtue of recent events, such psychologists are under some 
sort of suspicion.  Rather, I would suggest that it is in everyone’s interest that as 
an organization we are as helpful as we can be in promoting the ethical role of 
psychology in investigations, including investigations to protect our national 
security, and that we want to do what we can as an organization to discourage 
investigative techniques that are not consistent with our ethics. 816 


This was the first time that Behnke raised the idea of a task force to address ethical issues 
raised in national security contexts.  Notably, even from this early date, Behnke took the 
approach that it was appropriate for psychologists to be involved in national security 
investigations, and that it was important to support psychologists working in such roles. 


Although these press reports and member inquiries do not prove that APA staff knew that 
psychologists were facilitating interrogations using abusive techniques, the internal APA 
communications as of May 2004 are sufficient to demonstrate that senior APA staff should have 
been on notice that psychologists were working in environments where such abuses were 
rampant.  At that time, senior staff in the Ethics Office and Science Directorate were aware from 
Hubbard’s earlier inquiries that psychologists were being asked to participate in activities at 
Guantanamo in ways that raised potential ethical issues.  In May, APA staff also learned that 
Larry James was being deployed to Iraq “to be Chief Psychologist at that prison,” presumably 
Abu Ghraib.817  Therefore, it seems likely that APA staff were aware that psychologists were 
working in settings where detainees were being subjected to abuse, and that they were being 
faced with the ethical dilemmas presented by those abuses. 


F. The Legal Framework 


In May, as concerns about prisoner abuses at Abu Ghraib spread, Heather Kelly, Geoff 
Mumford, and Steve Breckler began working to put together a congressional briefing that would 
educate congressional staff and federal agency personnel regarding psychological science related 
                                                 
816 APA_0084947. 
817 APA_0030148.  In June 2004, Anderson reached out to James to confirm that he had been assigned to 
this role, but then quickly retracted the question because he was sure it was “confidential even if true.”  
APA_0189751.  When James’s convoy was attacked, a senior staff member in the Education Directorate 
notified Anderson and informed him that James had returned from Iraq.  APA_0186135. 
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to the issue of prisoner abuse.  They scheduled the briefing for June 10, and began recruiting 
speakers for the event.818  By early June, they had determined that Steve Breckler would present 
on the topic of “How can the Science of Human Behavior Help us Understand Abu Ghraib?” and 
Kevin Murphy819 would present on the topic of “How can Psychological Research in Military 
Contexts Help Us Prevent Another Abu Ghraib?”820 


On June 9, the day after the Washington Post broke the story publicizing the contents of 
the OLC memoranda and the day before the scheduled briefing, Mumford began reaching out to 
his contacts in the government to express concern about how the story might affect the following 
day’s briefing.  He asked Gerwehr to participate in a “semi-emergency call triggered by the DOJ 
memo and our briefing tomorrow,”821 and reached out to Hubbard for advice regarding questions 
that might arise around the memo.822  There is no evidence showing that either Hubbard or 
Gerwehr discussed the memoranda with Mumford before the briefing. 


In an internal discussion with APA staff and the two speakers for the briefing, Mumford 
expressed concern over the references to “psychological techniques” the Post made when 
discussing the OLC’s definition of torture.823  Murphy responded that “[t]he thing that makes this 
especially worrisome is that if the White House, DOJ, and DoD were being advised by counsel 
that anything goes during time of war, the admonition that everything needs to be done in a legal 
way does not do much good.”824  


This exchange demonstrates that APA staff were aware that the definitions used in the 
OLC memos rendered bare statements regarding prohibitions on torture toothless.  The June 7 
Wall Street Journal article about the report of the working group from March 2004 and the June 
8 Washington Post article about the OLC memoranda indicated that the rules and standards 
regarding torture were no longer clear-cut, and that it was not feasible to rely on the legal 
framework to prevent activities that could amount to torture.  Even had APA staff failed to 
understand that point, Murphy made the connection and raised the explicit concern to Behnke 
and other APA staff that relying on legal guidelines to prevent torture would be inadequate.  
Thus, it is not credible that APA would think a prohibition on “torture” was sufficient guidance 
during the work of the PENS Task Force the following year.  


                                                 
818 Kelly initially invited Zimbardo and Sternberg, but Zimbardo declined due to scheduling conflicts.  
APA_0128869. 
819 Kevin Murphy is an academic psychologist at Pennsylvania State University, and past president of 
APA Division 14, the Society for Industrial and Organizational Psychology. 
820 Representative Ted Strickland had also planned on delivering remarks at the briefing, but was unable 
to attend after a change to the congressional schedule.  Heather O’Bierne Kelly, June 10th Congressional 
Briefing on Abu Ghraib, Society for Industrial and Organizational Psychology (Oct. 2004), available at 
https://www.siop.org/tip/backissues/Oct04/22kelly.aspx. 
821 APA_0028361. 
822 APA_0028813. 
823 APA_0028817. 
824 APA_0029487. 
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G. Requests for Ethical Guidance  


After the Abu Ghraib abuses came to light, APA staff stated in internal communications 
that they began to field a greater number of inquiries from government personnel regarding “the 
ethics of psychology as a tool in national security investigations.”825  Behnke elaborated in an 
email to Russ Newman that “in the past few months, the Science Directorate has been 
approached by people in government wanting to discuss the ethics of psychological techniques 
being used in government investigations.”826  In an interview, Behnke stated that his reference to 
inquiries from the government related solely to the email from Kirk Hubbard in March 2004.827  
It seems unlikely that Behnke would write that the “tempo” of the discussions prompted “by 
people in government wanting to discuss the ethics of psychological techniques being used in 
government investigations”828 was increasing if he were referring to only the single inquiry from 
Hubbard.  However, Sidley found no evidence of other inquiries made to the APA during this 
time. 


Senior staff began discussing how best to bring colleagues from the CIA into the 
discussion.  Mumford suggested that Hubbard might be interested, though he was “more 
involved in recruiting assets,” and that Andy Morgan “may know more about the PsyOps stuff” 
because of his role in training DoD personnel to resist interrogation, and was “the one who really 
wanted to see this be an APA/ApA collaboration.”829 


By late April, it seems likely that APA’s discussions regarding the ethics of national 
security interrogations had reached some of their contacts in the military.  At that time, Larry 
James reached out to Anderson to request that he be permitted to serve on a “sub-committee on 
terrorism” that he had heard APA was forming.830  James’s request suggests that, even before the 
APA formally convened a meeting to discuss the ethical issues, there might already have been 
internal discussion of a future task force or other working group to discuss ethical issues raised in 
the national security context. 


 In May 2004, APA staff met internally to plan a meeting that brought together 
individuals from the mental health professions and government agencies for a discussion of the 
issues.  In the invitations Behnke subsequently circulated to government personnel, he 
emphasized that: 


The purpose of this meeting is to bring together people with an interest in the 
ethical aspects of national security-related investigations, to identify the important 
questions, and to discuss how we as a national organization can better assist 
psychologists and other mental health professionals [to] sort out appropriate from 


                                                 
825 APA_0242896. 
826 APA_0022593. 
827 Behnke interview (May 22, 2015). 
828 APA_0242896. 
829 APA_0020325. 
830 APA_0189751. 
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inappropriate uses of psychology.  We want to ask individuals involved in the 
work what the salient issues are, whether more or better guidance is needed, and 
how best to provide guidance (e.g., through ethics consultations) that may be 
deemed appropriate or helpful.  I would like to emphasize that we will not 
advertise the meeting other than this letter to the individual invitees, that we will 
not publish or otherwise make public the names of attendees or the substance of 
our discussions, and that in the meeting we will neither assess nor investigate the 
behavior of any specific individual or group.  


. . . 


The Ethics Office and Science Directorate would like to take a forward looking, 
positive approach, in which we convey a sensitivity to and appreciation of the 
important work mental health professionals are doing in the national security 
arena, and in a supportive way offer our assistance in helping them navigate 
through thorny ethical dilemmas, if they feel the need (informal conversations 
with people in the field suggest the need is there).831  


Behnke’s communications with respect to the meeting at APA in July 2004 demonstrate 
that long before the PENS Task Force was created, Behnke’s position was that the APA should 
be supportive of psychologists working in national security settings and should work to construct 
an ethical framework that allowed them to remain in those roles.  In an interview with Sidley, 
Behnke explained that this forward looking approach is consistent with his general outlook on 
ethics, in which the primary focus is on education and consultation rather than adjudication.  It 
seems fair that Behnke’s general approach to his role as Ethics Director emphasized forward-
looking consultation over backward-looking adjudication; however, that his preferred approach 
was to provide consultation and guidance does not inevitably lead to the conclusion that the 
ethically appropriate guidance would permit psychologists to participate in interrogations.  
Behnke’s early communications on issues related to ethics and national security demonstrate that 
he assumed the appropriateness of psychologists participating in such roles, and that he and APA 
then constructed an ethical framework on the basis of that assumption. 


Although it seems clear that Behnke arranged the July 2004 meeting in the context of 
Hubbard’s inquiries from March 2004, other individual identified to Behnke and Science 
Directorate staff ethical issues associated with the potential for exploitative research on 
deception detection.  In early May, Martha Davis responded to a request from Susan Brandon for 
research ideas extending into the next decade.  Davis commented that “research on deception 
detection in real world contexts” will have developed over the years, and “[t]hat leaves the 
political and ethical issues surrounding a subject that is exquisitely vulnerable to distortion, 
oversimplification and abuse.”  She trusted that APA would continue to strengthen ethics 
guidelines in this area, but commented that “what feels well beyond my realm as a researcher are 
the political forces which can push the research forward, shaping and potentially exploiting it in 
ways that are empirically and ethically suspect.”832  Jennifer Vendemia, another researcher 


                                                 
831 APA_0058091. 
832 APA_0020261. 
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focusing on deception issues, raised similar points about ethical dilemmas in the area of 
deception research.833  She commented that an organization “must be founded that deals 
exclusively! With the ethical dilemmas of [deception] research. Deception research will be 
applied to the theatre of war, one on one interrogations, and screening applications. . . .  We are 
talking about a huge change in the way psychologists work with the government, and we need to 
not only have protection but also safe ethical guidelines.”  She asked Brandon who she could talk 
to about such an effort at APA, and Brandon forwarded her inquiry to Mumford, who then 
forwarded it to Behnke.834 


These concerns mirrored the ethical concerns that had been raised by physicians and 
psychologists in the CIA’s Office of Medical Services since the interrogation program began.  
One witness stated that the idea of research on the interrogation program was “alive and well” 
within the CIA, despite agreement within OMS that such research was unethical without 
informed consent.  However, this witness knew of no link between APA and any research 
program the CIA might have conducted, and he explained that any changes in the APA Ethics 
Code to permit such research would have had no effect on federal law set by the Department of 
Health and Human Services.835  Thus, as discussed above, regardless of whether or not DoD ran 
research program on detainee interrogations, Sidley has uncovered no evidence that APA 
facilitated such research. 


However, even if APA was unaware of research programs run by the CIA and DoD or 
ethical concerns regarding such research raised internally within the CIA, these communications 
show that as of summer 2004, Behnke had been placed on notice that research on deception in 
the national security context raised complicated ethical issues.  Despite these issues raised by 
researchers participating in APA-sponsored conferences, during the PENS meeting more than a 
year later, a group designated to consider ethical issues in precisely this context recommended 
pursuing research related to interrogations without addressing the obvious concerns. 


H. Additional Interactions with Mitchell and Jessen 


In mid-June, Hubbard and Mumford exchanged emails relating to the possibility of Jim 
Mitchell participating in a seminar hosted by the National Academies of Science (“NAS”) on the 
topic of coercive interrogations.  The NAS was hoping to find individuals to represent a range of 
perspectives on coercive interrogation, and turned to the Science Directorate for 
recommendations for “speakers who would SUPPORT coercive interrogation tactics.”836  In 
response to this same request, Mumford also reached out to Robert Kinscherff, who suggested 
that Behnke might have contact information for Michael Gelles or Robert Fein.837 


                                                 
833 APA_0084997.  Vendemia, a participant in the July 2003 conference sponsored by the CIA, was a 
recipient of large government grants in support of her research in deception detection. 
834 APA_0020868. 
835 Morgan interview (May 29, 2015). 
836 APA_0028365 (emphasis in original). 
837 APA_0022708. 
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Hubbard informed Mumford that “Jim” would likely not be able to participate because 
“Jim and Bruce will both be in Hawaii on July 30.”  Hubbard added that he “would hope you 
could assist in ensuring that their association with my organization is not divulged [if they were 
to participate].  The[y] have significant prior DOD experience in this area and now have a 
private consulting business.”  Mumford assured Hubbard that “we always aim to be very discreet 
in making any associations with your organization and don’t want to (and won’t) do anything to 
jeopardize our harmonious working relationship.”838  


Only a few weeks later, Mumford emailed Steve Breckler about a potential meeting with 
two “former CIA staff psychologists (known only to me as Jim and Bruce) who have been 
intimately involved in setting up the protocols for interrogation in Iraq and elsewhere.  It 
obviously wouldn’t be for attribution but might be an interesting opportunity for us to have a 
better understanding of what goes on inside. . . .”839  Mumford later told Brandon that Hubbard 
was arranging the meeting to discuss “interrogation practices,” and that it was likely that she 
would be able to join.840  There is no documentary evidence showing that this meeting ever 
occurred, and Mumford could not recall any follow up to the email.841  It is possible that 
Mumford met with Mitchell and Jessen at the 2004 APA Convention in Hawaii, which Mitchell 
and Jessen were scheduled to attend, but the communications do not prove that such a meeting 
happened.  Mitchell said that he could not recall having ever met with Mumford.842 


VI. ETHICS AND NATIONAL SECURITY: JULY 2004 – NOVEMBER 2004 


In July 2004, APA took its first formal step toward address the ethical issues being raised 
by psychologists’ involvement in national security settings.  APA staff explain that the purpose 
of this meeting was to address a broad range of issues related to psychologists working in the 
military and other government agencies involved in national security.  They assert that abusive 
interrogations were only one relatively insignificant part of the issues that the meeting was 
designed to address.  However, it seems likely that one of the primary purposes of this meeting 
was to address the ethical issues related to interrogations.  By this point, APA staff had already 
communicated internally about ethical issues related to national security investigations, and had 
fielded at least one request for ethical guidance related to activities in which psychologists were 
asked to participate at Guantanamo.  Moreover, APA staff members were surely aware of the 
many public reports of rampant human rights abuses against detainees held in the war on terror.  
Therefore, as APA gathered together ethics experts and representatives from the CIA, CIFA, 
DHS, and other government agencies serving the national security mission, it seems improbable 
that one of the primary issues on the agenda would not be the ethical implications of 
psychologists’ participation in interrogations. 


                                                 
838 APA_0028185. 
839 APA_0020846 (ellipsis in original). 
840 APA_0022534. 
841 Mumford interview (May 15, 2015). 
842 Mitchell interview (May 15, 2015). 
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A. July 20, 2004 APA Ethics and National Security Forum 


On July 20, 2004, the APA’s Ethics Office hosted a forum on Ethics and National 
Security to bring together representatives of the FBI, CIA, and DoD for a discussion of “the 
ethical issues in the use of psychology in national security-related investigations” and an 
exploration of “how APA and other professional and scientific organizations can serve as a 
resource for psychologists and mental health professionals who participate in these 
investigations.”843  


Shortly before the meeting, Mumford invited his government contacts in various 
agencies, including Hubbard, Morgan, Band, Kennedy, and Brandon, to attend the meeting by 
forwarding Behnke’s message explaining his “forward looking” approach and emphasizing that 
he would focus on identifying important ethical questions and offering assistance to 
psychologists “navigat[ing] through thorny ethical dilemmas.”844  Mumford also forwarded the 
exchange to Anderson to inform him that APA would be holding a meeting on this topic, and 
that “[t]he effort has the active and enthusiastic support of the CIA, DoD and FBI.”845 


In addition to Behnke, several APA staff and former governance members were listed as 
attending,+ including Robert Kinscherff, the former Chair of the Ethics Committee who had 
responded to Hubbard’s request for ethical advice several months earlier; Mel Gravitz, the 
psychologist who had served on the CIA’s Professional Standards Advisory Committee; Mike 
Honaker, Deputy CEO of APA; Russ Newman, the Executive Director of the Practice 
Directorate; Steve Breckler, Executive Director of the Science Directorate; Geoff Mumford, 
Director of Science Policy; Heather Kelly, Senior Legislative and Federal Affairs Officer in the 
Public Policy Office; Sara Robinson, Legislative Assistant for Science Policy in the Government 
Relations Office; and Lindsay Childress-Beatty, Deputy General Counsel.846  Rhea Farberman 
chose not to attend the forum “[b]ased on our decision to separate the public communications 
issues from the ethics issues.”847  Farberman’s email reflects APA’s concern with its messaging 
on ethical issues in the national security setting, a concern that echoed through their earlier 
response to Hubbard’s inquiry and their later communications during the PENS Task Force. 


The APA also included Jeffrey Janofsky and Robert Phillips as representatives from the 
American Psychiatric Association (“ApA”) and Mark Frankel from the American Association 
for the Advancement of Science, as part of a collaborative effort to address the ethical dilemmas 
facing all mental health professionals asked to consult on interrogations.  


                                                 
843 APA_0229986. 
844 APA_0022593. 
845 APA_0028483. 
846 APA_0021208.  Patrick DeLeon, former president and Chief of Staff to Senator Inouye was invited, 
but declined to attend.  APA_0045377.  Nathalie Gilfoyle, APA General Counsel, was also invited but 
ultimately did not attend. 
847 APA_0030193. 


JA2435







INDEPENDENT REVIEW REPORT TO APA  APA INTERACTIONS WITH CIA & DOD: 2001-2004     
 


199 
 


Steve Band and Anthony Pinizzotto attended the forum on behalf of the FBI’s Behavioral 
Science Unit,848 and Kirk Hubbard and Judy Philipson849 attended on behalf of the CIA’s 
Behavioral Science Unit. Scott Shumate and Kirk Kennedy were invited to attend the meeting as 
representatives of CIFA, a division of the Department of Defense, though only Shumate was able 
to do so.  Also in attendance was Susan Brandon, the former APA Senior Scientist who 
subsequently moved to a position in OSTP.  After the meeting, Behnke drafted a brief 
description of the meeting for Brandon to show her superiors at the White House to account for 
where she had been at the time.850  


Several contractors to the FBI, CIA, or DoD were also present at the meeting.  These 
contractors included Robert Fein and Michael Gelles, who would later serve on the APA’s PENS 
Task Force, and Andy Morgan, the psychiatrist on Hubbard’s Behavioral Science staff who had 
raised ethical concerns several months earlier.  


It is likely that many of the operational psychologists involved in these discussions were 
concerned that the professional associations might in some way impede their work.  Gelles 
explained that, at the time of the meeting, many operational psychologists from various 
intelligence and law enforcement agencies were meeting about once a year to discuss how to 
define their role in accordance with ethical guidelines.  He believed that many psychologists 
were talking informally about how to ensure that the work they were doing would not stop.851 


As noted above, in his invitation, Behnke assured participants that APA “will not 
advertise the meeting other than this letter to the individual invitees, that we will not publish or 
otherwise make public the names of attendees or the substance of our discussions, and that in the 
meeting we will neither assess nor investigate the behavior of any specific individual or group.”  
Band responded that he appreciated being assured that the names and affiliation of attendees 
“will not be a media event.”852  Childress-Beatty expressed surprise that the participants would 
object to their names being released, and Behnke responded that “this particular group of folks is 
sensitive to those issues.”853 


The day before the meeting, Behnke prepared an outline of his opening remarks and 
shared it with Gilfoyle and Childress-Beatty to solicit their thoughts.  In the outline, Behnke 
identified four goals for the meeting:  


                                                 
848 Kristen Beyer was also invited to attend, but was unable to do so because of a scheduling conflict.  
APA_0058091. 
849 Judy Philipson, a psychologist who worked in Hubbard’s office at the CIA, suggested to Behnke 
before the meeting that he invite James Mitchell and Bruce Jessen as well because they “would be 
absolutely necessary for this discussion.”  After Behnke asked her for some background on Mitchell and 
Jessen, Philipson commented that she had consulted with Mel Gravitz, and that “he thought that it might 
be premature to bring them along for this initial meeting.”  APA_0045373. 
850 APA_0058032. 
851 Gelles interview (May 27, 2015). 
852 APA_0045389. 
853 APA_0058042. 
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1) identify the ethical issues that arise in the use of psychology or psychological 
techniques in national security-related investigations; 2) discuss how the 
American Psychological Association and other professional and scientific 
organizations can serve as a resource for mental health professionals who 
participate in national-security related investigations; 3) identify resources, for 
example journal articles that raise and address the relevant ethical issues, as well 
as other individuals with a particular interest or expertise in this area; and 4) 
determine whether ongoing contacts among the group would be useful, for 
example additional meetings to continue our discussion, panels or workshops at 
national conferences, or articles in journals or newsletters to stimulate discussion 
in the broader investigative and intelligence communities. 


Behnke also identified a number of points he wanted to emphasize during his introduction to the 
forum.  Many of his points focused on the “goodness of fit” between the ethics codes and the 
situations with which many professionals struggle during their practice in national security 
settings.  He concluded by noting that “the risk of not addressing these issues are [sic] that 
mental health professionals will stay away from this work, out of a concern of exposing 
themselves to legal and ethical liability, or that mental health professionals who do engage in this 
work will become split off from their national associations, because of a feeling that the national 
organizations do not understand what they do.  Either would be a highly undesirable 
outcome.”854 


When Kennedy learned that he would be unable to attend the forum, he wrote an email to 
Hubbard explaining his thoughts on the importance of APA creating “an entity to take on a 
positive consultation role to the intelligence community.”  He explained that the Intelligence 
Community (“IC”) “is often ill-served by a few unethical/unprofessional psychologists” because 
it is sealed off from professional oversight boards and “IC management is generally insensitive 
to professional ethical issues, [which] sets the stage for breeding the same insensitivity in the 
psychologists it employs.”  Kennedy explained during an interview with Sidley that he was 
thinking about OMS officers who manipulated case officers into letting them consult on cases 
when he raised these points.855  Moreover, he noted that Intelligence Community managers and 
early-career psychologists lack resources when they have ethical questions, and “more senior 
psychologists are not always the best resource especially since they may be part of the problem.”  
Kennedy thought that, were the APA to set up an ethics consultation board for the Intelligence 
Community, psychologists would have a resource to turn to for addressing ethical issues, such as 
confidentiality and multiple relationships.  Such a board might also develop professional 
standards and a certification program for the area of psychological consultation.  Finally, 
Kennedy noted that “[t]he APA Ethics Code seems primarily geared for the therapeutic context” 
and that it could be difficult to adapt it “to provide ethical guidance for consultation in the IC.”856  


                                                 
854 APA_0058094. 
855 Kennedy interview (May 28, 2015). 
856 APA_0028398.  Although Kennedy was at that time affiliated with CIFA, he had only recently moved 
from the CIA where he had been Hubbard’s counterpart within another unit of the Operational 
Assessment Division. 
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Although many of Kennedy’s ideas related to a consultation board were not discussed at 
the meeting on July 20, his final point related to the Ethics Code’s applicability in national 
security settings became an important theme of the discussion.  One of the primary topics of 
discussion at the meeting was the “goodness of fit” between the APA’s ethics guidance and the 
role of psychologists in national security investigations.  Robert Fein commented that he had 
attended an FBI conference at which they “concluded that the [E]thics [C]ode was indeed a poor 
fit.”  Kirk Hubbard most strongly stated that “the current code does not apply at all [to] the 
national security investigation situations—it’s not mental health we’re concerned with, but 
national security; we are supposed to exploit and manipulate the interrogatees to gain crucial 
information.”  He later emphasized that “beyond [torture], we have no ethical duty to the 
interrogatee.”  Jeffrey Janofsky offered the alternative perspective that, even if the client is the 
interrogator, psychologists and psychiatrists still “have some duty to the detainees” and that they 
“can’t just drop your ethical guidelines when you take off your ‘psychologist hat.’” 857  


Although no record of further discussion on this point appears in the collection of notes 
from this meeting, several other participants said that they strongly disagreed with Hubbard.  
Kennedy said that Shumate and Hubbard argued over Hubbard’s position.  He also explained 
that, after this meeting, it became clear to Kennedy that he did not have the same views as 
Hubbard, and he did not speak to Hubbard often after this point.858 


Another recurring theme raised during the meeting was that the traditional rules designed 
to fit a clinician/patient relationship did not seem to apply in national security contexts.  This 
theme became particularly prevalent when the group discussed the identity of the client in 
national security contexts.  At one point, Michael Gelles cautioned “it’s important to remember 
the client is the interrogator, not the interrogatee—these are not patients.”  He attempted to steer 
the conversation towards boundaries, rather than rules and guidelines, as an attempt to cabin 
“how far psychologists should go.” 


Several participants also expressed concerns regarding the pressures psychologists felt to 
give advice in areas outside their expertise in “high stakes” situations.  Mel Gravitz commented 
that “we have a responsibility to provide credible, ethical service” as both citizens and 
psychologists.859  Andy Morgan elaborated that psychologists and psychiatrists were “pressured 
to offer consultation and opinions” even in “areas were we have no training.”  Gelles agreed that 
“psychologists get pulled into a process where our expertise is demanded” but queried how to 
“define our competence.”860  He identified a number of possible roles for psychologists 
consulting on interrogations—such as observing “behind the glass,” sitting in the room, 
designing the strategy, or writing the script—which might raise different ethical dilemmas.861 


                                                 
857 APA_0229986. 
858 Kennedy interview (May 28, 2015). 
859 Mumford Notes (July 20, 2004) (on file with Sidley). 
860 APA_0229986. 
861 Mumford Notes (July 20, 2004) (on file with Sidley). 


JA2438







INDEPENDENT REVIEW REPORT TO APA  APA INTERACTIONS WITH CIA & DOD: 2001-2004     
 


202 
 


Some participants raised the idea of “relative ethics,” such that there was a “continuum of 
coercion from benign to not at all benign, depending on how high the stakes are.”  Shumate 
invoked the “ticking bomb scenario,” and queried how the ethics standards applied in practice 
“in the context of competing duties and oaths,” such as the oath to protect and defend.862  Behnke 
seemed to agree with this “relativist” position, stating that “there are exceptions to each rule in 
the code, where some other value or goal trumps another.”863 


Another consistent concern was the lack of empirical data available to assess risk, and the 
inability to conduct the necessary research because it would be unethical.  The participants 
lamented that the y could not access a community of colleagues or experts on these issues 
because much of their work was classified.  Robert Kinscherff commented, however, that there 
are “lots of naturalistic experiments going on” relating to the question “at what point does 
deception work.”864  Andy Morgan also made a comment about “using available venues to 
conduct empirical evaluations.”865 


Although the basic question of whether mental health professionals should conduct 
interrogations at all was raised during this meeting,866 it was given little attention; instead, the 
relevant question soon became not whether psychologists should participate, but how they could 
do so ethically.867  Behnke explained that he interpreted the position that psychologists cannot be 
involved in interrogations as meaning, through logical extension, that interrogations are 
unethical.  He found this position unrealistic, and viewed interrogations as inherently a 
psychological activity where it made sense for psychologists to be involved.868 


Behnke said that he was mindful at this time of pressures from both directions.  He 
explained that in hindsight, all of the pressure is coming from one direction in favor of greater 
protections for detainees, but at the time he wanted to be cautious because of the potential for 
another attack that could bring pressure from the other direction.  Behnke wanted APA to find a 
way to be anchored in the middle.869  


B. Follow Up to the National Security Forum  


After the meeting, Behnke sent an email to Honaker, Gilfoyle, and Childress-Beatty to 
relay the appreciation of the “investigative community” that APA had reached out on this issue.  
He added:  “As the national organization, we should be on the cutting edge of the 
discussion/debate about the ethics of this issue—if we aren’t, that particularly community of 


                                                 
862 Id. 
863 APA_0229986. 
864 Mumford Notes (July 20, 2004) (on file with Sidley). 
865 Id. 
866 HC00009080; Mumford Notes (July 20, 2004) (on file with Sidley). 
867 APA_0041230.  
868 Behnke interview (May 22, 2015). 
869 Id. 
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psychologists is likely to ‘give up’ on APA and go their own direction, as was alluded to during 
the discussion, which would be a very undesirable outcome for a variety of reasons.”870  Behnke 
explained that he meant that the APA should be on the cutting edge both in leading the 
discussion on these issues and in giving the best substantive guidance possible.  Behnke wanted 
to develop “state of the art” rules to demonstrate that APA was an appropriate venue to seek 
ethical guidance and to have discussions on these issues.871 


Behnke also emailed the participants to thank them for their contributions.  Band 
responded that the “important and timely gathering was one of the most significant meetings I 
have attended this year. . . .  During this time of war, I am drawn to part 1.02 of our (APA’s) 
ethical principles and take comfort in my interpretation of this standard.  Towards that end, I 
truly look forward to your leadership, guidance and future meetings as we hazard forward.”872   


Behnke also contacted Janofsky, the representative from ApA, to express the hope “that 
our two APAs can collaborate on this issue, to everyone’s benefit.”873  In September, he attended 
the annual meeting for forensic psychologists, which covered the same topics as the July meeting 
hosted by APA.874  


In September, Kennedy approached Mumford to follow up on a discussion they had 
during the June 24 interpersonal deception workshop regarding the creation of an “APA 
fellowship at CIFA along the same lines as was done with Kirk Hubbard at CIA.”  Mumford, 
Kelly, Shumate, and Kennedy subsequently met for lunch to discuss collaborating on the 
fellowships, and Kennedy also suggested that “[p]erhaps there is a way to collaborate further on 
ethical issues as well.”875  At the meeting, the group discussed the need for APA to re-establish 
ties with psychologists in national security and intelligence settings and the possibility for future 
collaboration on ethics issues.  As concrete steps in this direction, they proposed developing 
summer science fellowships at CIFA, creating an APA division related to intelligence work,876 
and establishing a behavioral science advisory panel for CIFA.877 


Aside from these small-scale meetings, APA did not immediately begin to orchestrate a 
more cohesive strategy to follow the July 20 forum.  On September 23, Brandon emailed Behnke 
to offer her assistance in pursuing the issues and concerns raised at the meeting, noting that she 
                                                 
870 APA_0058042.  
871 Behnke interview (May 22, 2015). 
872 APA_0085132 (emphasis in original). 
873 APA_0058049. 
874 APA_0022045. 
875 Id.; APA_0020824.  In the summers of 2005 and 2006, APA placed four Summer Fellows with CIFA 
under the supervision of Kennedy and Shumate. 
876 A few days after the meeting, Mumford inquired into starting a new division on the “use of 
psychological and behavioral science in devising intelligence, counterintelligence, and counterterrorism 
strategies to advance homeland and national security.”  APA_0021076.  There is no evidence to suggest 
that this idea ever advanced any further. 
877 APA_0128910. 
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“met recently with two psychologists who are at DOD Counter Intelligence Field Activity 
(CIFA), one of whom was at that meeting (Scott Schumate [sic]).  Both are looking for ways to 
engage good psychology—and good science—in what they and their colleagues do.  Part of that 
is confronting some of the issues raised at that meeting.”878  In a side conversation several weeks 
later, Mumford emphasized that they needed to “keep the pressure on to do something,” in part 
because “Schumate [sic] expressed some disappointment yesterday that APA wasn’t more public 
about convening such a meeting and I’m with him on that . . . so maybe we can talk about the 
value of demonstrating leadership more openly.”879  Brandon added that she “heard the same 
from Scott [Shumate] and Kirk [Kennedy].” 880  Mumford and Brandon continued to discuss how 
best to motivate Behnke to push forward APA’s response on this issue. 


Sidley spoke to Brandon, Mumford, Shumate, and Kennedy regarding this issue, and they 
clarified that they wanted APA to publicly acknowledge their leadership on these issues.  
Brandon said that it was important to her for APA to acknowledge that psychologists were facing 
ethical issues, and Mumford said that he agreed that it would have been beneficial to be 
proactive in a more public and transparent way to demonstrate leadership on this issue.881  
Kennedy confirmed that he had pushed the APA to have these ethics discussions because he 
wanted to support efforts to develop ethical methods of educing information, and because he 
knew that information would eventually come out about psychologists’ involvement in 
interrogations that would make them look bad.882  Shumate also explained that it was “incumbent 
on the key players” to keep the ball rolling on this fundamentally important question, particularly 
with respect to pushing for research on these complicated issues.883 


Even as the APA began to seriously consider the ethical issues raised by psychologists’ 
involvement in interrogations in the latter half of 2004,884 media pressure continued to build.  On 
August 20, Steven Miles published an article in The Lancet titled “Abu Ghraib: Its Legacy for 
Military Medicine.”885  The article alleged that Army doctors stationed at Abu Ghraib had 
designed and implemented coercive interrogation techniques and deliberately covered up torture 
and other human rights abuses by falsifying medical records.  And on November 30, 2004, Neil 
Lewis published an article in the New York Times that served as a watershed moment for the 


                                                 
878 APA_0022373. 
879 Id. (ellipsis in original). 
880 Id. 
881 Brandon interview (May 26, 2015); Mumford interview (May 15, 2015). 
882 Kennedy interview (May 28, 2015). 
883 Shumate interview (June 24, 2015). 
884 Although APA did not immediately follow up on the ethics and national security forum, Science 
Directorate staff eventually presented it as a precursor to the establishment of the PENS Task Force.  In 
February 2005, a story in SPIN noted that Levant established the PENS Task Force as an “outgrowth” of 
the July 20 meeting and media attention focused on interrogation practices at Abu Ghraib.   
885 Steven H. Miles, Abu Ghraib: Its Legacy for Military Medicine, The Lancet (Aug 2004), available at 
http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736(04)16902-X.pdf. 
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APA, forcing the association to take action and make a public stand on psychologists’ 
participation in interrogations in the national security context.
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THE PRESIDENTIAL TASK FORCE ON ETHICS AND NATIONAL SECURITY (“PENS”) 
AND INITIAL AFTERMATH 


This section discusses the significant aspects surrounding the development and 
discussions of the PENS Task Force.  It recounts the formulation of the task force starting in late 
2004 and early 2005, the task force exchanges and meetings through the spring and early 
summer of 2005, and the PENS report and its approval in late June and early July 2005.  The 
section also covers the immediate aftermath of the report and interconnected issues that occurred 
one and two years after the PENS report was completed.  Additional actions that followed from 
the PENS Task Force in later months and years, such as supplemental APA resolutions or 
government-related interactions, are discussed in the next section of this report. 


I.  CREATION OF PENS TASK FORCE AND SELECTION OF MEMBERS 


Discussions were renewed and sharpened at APA in late 2004 and early 2005 about 
creating a task force focused on ethics and national security.  It is clear from the 
contemporaneous emails that the cause of this renewed discussion was a late November 2004 
New York Times article discussing psychologists’ roles in interrogation settings at Guantanamo 
Bay and Iraq, and subsequent articles.886 


A. November 29, 2004 – January 4, 2005: Neil Lewis’s New York Times Article 
and Early Discussions of a Task Force 


1. The November 30 article and resulting internal APA discussions and 
reaction 


On November 30, 2004, the New York Times published a front-page article by Neil Lewis 
titled “Red Cross Finds Detainee Abuse in Guantanamo Bay,” which described the findings of a 
recent confidential report by the International Committee of the Red Cross (“ICRC”).887  The 
ICRC report, according to Lewis, documented psychological and physical coercion techniques 
that were “tantamount to torture.”  The article noted that some detainees were subject to “loud 
and persistent noise and music,” to “prolonged cold,” and to “some beatings.”888  The article also 


                                                 
886 We found no evidence that APA was motivated at the time to create the PENS Task Force in order to 
endorse or accommodate guidance from the Department of Justice’s Office of Legal Counsel (“OLC”), 
under which harsh interrogation techniques were not torture if a psychologist or other relevant expert says 
the technique to be applied will not cause severe physical or psychological suffering.  Relatedly, critics 
have alleged that the timing of the task force coincided with an internal debate within the CIA about the 
role of so-called enhanced interrogation techniques and human research standards in light of a May 2005 
OLC’s memorandum that reaffirmed the use of interrogation tactics including waterboarding.  We found 
evidence that APA was not involved in this debate, though, as previously mentioned, our access into DoD 
and CIA actions and communications during this time was limited. 
887 Neil Lewis, Red Cross Finds Detainee Abuse in Guantanamo, New York Times (Nov. 30, 2004), 
available at http://www.nytimes.com/2004/11/30/politics/30gitmo.html?pagewanted=all.  
888 Id.  The article described these techniques further into the article: “one regular procedure was making 
uncooperative prisoners strip to their underwear, having them sit in a chair while shackled hand and foot 


JA2443







INDEPENDENT REVIEW REPORT TO APA  PENS TASK FORCE, & INITIAL AFTERMATH     
 


207 
 


directly implicated psychologists who assisted with interrogations at Guantanamo Bay.  It 
described “Behavioral Science Consultation Teams” (commonly referred to as “BSCTs” or 
“Biscuits”) — groups composed of a psychiatrist, a psychologist and psychological support staff 
according to the article — that “conveyed information about prisoners’ mental health and 
vulnerabilities to interrogators” to assist with interrogations.889  The ICRC report also noted that 
BSCTs conferred with medical personnel about the “medical situations of detainees,” which may 
have led to distrust between detainees and the treating doctor.  The article cited concerns over 
whether health professionals, in light of their ethical codes, should be present at Guantanamo 
Bay while these abuses occurred.  Lewis also discussed how some of the abusive techniques 
were possible given the guidance from the OLC on what (narrow) methods constituted torture.890 


After seeing the article posted online on the evening of November 29, Stephen Behnke 
forwarded it that evening to Michael Honaker, Nathalie Gilfoyle, Lindsay Childress-Beatty, 
Rhea Farberman, Geoffrey Mumford, and Steven Breckler.891  In his email, Behnke stated “there 
will be some fallout” from the article, but that it was “very difficult to predict what it will be.”892   


This launched an internal email discussion among top APA staff during the afternoon of 
November 30 about whether to issue a statement in response to the article.  Farberman cautioned 
that “we don’t want to condemn the work [of] some psychologists when we don’t know all facts 
and we also don't want to take sides in a disagreement between the Red Cross and the White 
House.”893  Behnke agreed that the “information we have is limited to what is in the media” and 
suggested the following communications strategy on the issue: 


I think our message should be, at least in part: 1) APA has an ethics code, which 
its members agree to abide by; 2) The media provides few facts about very 
complicated situations.  These situations require a full understanding of the facts 
before any assessment can be made regarding whether a particular behavior is 
ethically appropriate or problematic; 3) APA works to promote “the highest 
standards of professional ethics” (From APA Bylaws) in all areas of psychology 


                                                                                                                                                             
 


to a bolt in the floor, and forcing them to endure strobe lights and loud rock and rap music played through 
two close loudspeakers, while the air-conditioning was turned up to maximum levels.”  
889 Id.  A December 10, 2004 Army Standard Operating Procedure changed this to a team of 
psychologists, discussed further below.   
890 Neil Lewis, Red Cross Finds Detainee Abuse in Guantanamo, New York Times (Nov. 30, 2004), 
available at http://www.nytimes.com/2004/11/30/politics/30gitmo.html?pagewanted=all.  Lewis did not 
specifically use the term OLC, but referred to “a team of administration lawyers” who had “accepted a 
view first advocated by the Justice Department that the president had wide powers in authorizing coercive 
treatment of detainees.” 
891 APA_0021920. 
892 Id.  
893 APA_0021923.  
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— research, education, and practice — and has an Ethics Committee that reviews 
complaints concerning psychologists’ behavior.894 


Gilfoyle responded,  


 [t]hat all sounds good as far as it goes but the tougher point to me is the question  
— which seems inevitable — of whether psychologists can legitimately/ethically 
work with interrogators to identify ways of ‘breaking down’ a prisoner that fall 
short of torture.  I think the answer to that is probably ‘yes’, but that is quite tricky 
to get across without creating a sound bite that could be disastrous. Maybe the 
answer is ‘no’ which would be easier. But somehow the easy answer is rarely the 
correct one, it seems. Anyway it is a question to be ready for.895   


In her response, Gilfoyle was candidly putting her finger on one of the fundamental 
problems for APA in taking a position of “engagement” — a position that psychologists could 
continue to engage in interrogation work at Guantanamo Bay and elsewhere.  If there were 
circumstances in which “breaking down” an uncooperative detainee falls short of “torture” 
(presumably depending on how the word is defined), and if therefore APA might announce that 
it was ethical for psychologists to participate in this activity, then providing a public explanation 
of this position with the necessary level of detail could be a public-relations disaster (“quite 
tricky to get across without creating a sound bite that could be disastrous”).  This problem would 
remain with APA throughout the PENS process. 


Behnke’s response 15 minutes later was telling, both because it reveals the strategic and 
PR way in which he thought about this ethics issue and because one can see how this approach 
(in combination with other factors) led directly to the highly and intentionally limited nature of 
the PENS report.  Behnke responded: 


I think our ethics program has gotten pretty good at avoiding ‘yes-no’ type 
responses (except in clear cases, e.g., it's not acceptable to become sexually 
involved with a patient), and I think that should be our first line of approach here.  
I would encourage us to be mindful that we are a scientific organization, so that as 
an initial matter we look to the science (e.g., what data do we have to indicate that 
this technique is effective?  Do we have data to indicate that this technique 
is more effective than other techniques that would present less risk of harm?)  I 
would point out that since some of the research in this area is classified, we do 
not have all the information we may need for a complete ethical analysis.  In any 
instance, we would want to understand the facts, circumstances, and 
context surrounding a particular behavior before we could determine whether it 
was ethically appropriate. . . . We need to have a context before we can determine 
whether a particular behavior is ethically appropriate or problematic in national 
security-related context.896 


                                                 
894 Id.   
895 APA_0021923. 
896 Id. 
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Behnke also articulated this strategy of avoiding the difficult questions by playing up the 
lack of perfect knowledge regarding both facts and “context” in a similar exchange with 
Farberman in the same group email: 


It seems that there are many possible variations in the facts which could lead us to 
very different ways of thinking about the ethics.  Consider, for example: 1) A 
psychologist who is consultant to a [sic] interrogation team.  The psychologist 
provides information to the team (e.g., the effects of sleep deprivation), but it 
is the team that makes the decision about how to proceed and use the information 
the psychologist has provided.  [Gives two other scenarios.]  One could go on at 
some length, but I think it's very important for us to be mindful of how dependent 
our ethical assessment will be on the facts and nuances. . . . What we are talking 
about now — investigations related to national-security — is an area of 
psychology in which the ethics are not well developed, and I think we need to be 
very respectful of the fact that much thinking and development needs to take 
place before we can begin to declare certain practices ethical or not.897 


Farberman responded enthusiastically: “Steve — AMEN!!  That's exactly the right 
response.”898 


On December 1, APA leadership held an internal meeting to discuss the article and next 
steps.899  By Friday, December 3, 2004, APA had prepared a statement in response to inquiries 
arising out of the Lewis article, which closely followed Behnke’s initial thoughts on November 
30, 2004.900  The statement said in part that evaluating the ethical nature of behaviors was 
“highly dependent on knowing the facts and circumstances surrounding a behavior,” and that 
APA was “extremely limited” in its knowledge of psychologists’ roles in places like 
Guantanamo Bay  and Abu Ghraib.  It closed with a reassurance that APA would continue to 
promote the “highest standards of professional ethics,” and would confer with relevant 
psychologists about “whether APA had given adequate ethical guidance” in these settings.901  


                                                 
897 APA_0032795. 
898 Id. 
899 APA_0058569.  In a separate email exchange, Board member Barry Anton asked Steve Behnke how 
the meeting went.  APA_0058544.  Behnke said that “we all felt comfortable in formulating a response to 
inquiries that makes two points,” and then summarized for Anton the points discussed in the text, which, 
as articulated by Behnke in this email, became the actual draft statement issued by APA.  In summary, 
Behnke said, APA can’t make ethical judgments because it doesn’t have enough facts to know “the 
context of [the] behavior,” even though APA “has given less thought” to the ethics of national security 
investigations, APA “will continue to promote the highest standards of professional ethics and conduct by 
enforcing its ethics code and by ensuring that its ethical standards adequately speak to new areas of 
practice.”  (emphasis added)  As we observed at many points in this investigation, Behnke took the lead in 
drafting APA’s response, and his language was used virtually verbatim as APA’s statement.  
900 APA_0023309. 
901 Id. 
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Behnke’s comment that “much thinking and development needs to take place” on the 
issues before ethical declarations could obviously be considered a fair substantive point.  But 
APA ended up pursuing its course of action not based on additional “thinking and development” 
on ethics issues, but on strategic and PR considerations.  If Behnke and APA had declined to 
issue ethical guidance or take an ethical position on the issue for (say) 12 months while they 
carefully studied issues of torture, interrogation practices, the role of health care practitioners in 
interrogations, and ethical issues relating to war and capture, and publicly explained that they 
were not issuing guidance because this study was taking place, that would be one thing.  But 
APA did the opposite. 


As set out below, in order both to address perceived PR concerns (that APA’s silence on 
these issues was costly from a perception standpoint because it showed an absence of leadership 
and relevance), and to please the Defense Department (which wanted both timely action from 
APA that would reflect positively on DoD, and ethical guidelines that gave DoD substantial 
flexibility and were as close as possible to existing or draft DoD policies on the topic), APA 
issued a task force report that evaded the difficult questions that APA knew inevitably needed to 
be answered if psychologists were to be authorized to engage in interrogation activities.  
Simultaneous with its PENS report, APA claimed that (1) the report was not evasive but was in 
fact a clear, strong, pro-human rights statement against torture; (2) the report was evidence of 
APA acting as a “leader” on this issue; (3) the report provided “clear guidance” on this issue; and 
(4) it was unfair to label the report as evasive because (a) the issue was complicated (so they 
needed more time), (b) they needed more facts (even though the contemporaneous emails show 
they expected to never obtain meaningful facts because of the activity’s classified nature), and 
(c) the report should be seen as merely an “initial step” with the promise of a more detailed 
“casebook” (which never occurred).902 


In one of his interviews with Sidley, Behnke defended the PENS approach on the ground 
that APA was new to these issues and, thus, did not wish to go “too far in either direction” at this 
point in time.903  But as set out below, the evidence shows that what explains the PENS report is 
a desire to please DoD by following its requests about how to proceed, and the desire to create a 
positive-sounding policy statement in a short time frame in order to respond to the pressure of 
negative press reports.   


                                                 
902 This was occurring five months after Behnke and Mumford had convened the group of CIA, FBI, and 
academic psychologists and psychiatrists for a confidential discussion at APA in July 2004 on the issue. 
In another part of the email exchange on November 30 following Behnke’s initial email about the New 
York Times article, Mumford asked Farberman and Behnke (copying the rest of the group) if the Board of 
Directors or Council of Representatives had been informed of the July 2004 meeting.  Mumford 
suggested that “we might want to note that we’ve at least attempted to take some leadership role in 
initiating a dialogue on the issue,” and then included a proposed statement regarding APA’s initiation of a 
dialogue.  Mumford added, “of course this begs the question ‘what next?’ to which I haven’t got a good 
answer.”  Behnke responded that the meeting had not been brought to the attention of the Board or the 
Council, but that it had been discussed at an Ethics Committee meeting with Board liaison Barry Anton 
present, and was going to be mentioned at the December Board meeting. APA_0023859. 
903 Behnke interview (May 22, 2015).   
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2. Follow up discussions, including of Newman/Dunivin conflict of interest 


By early December, APA members had already begun drafting letters to the organization 
about inquiring into or investigating the claims raised in the Lewis article.904  On the morning of 
Monday, December 6, President-Elect Ron Levant emailed CEO Norman Anderson (copying 
APA President Diane Halpern and former APA President Patrick DeLeon) in order to forward a 
message from a psychologist who had sent Levant one such letter.  Levant asked Anderson if 
APA staff could begin looking into the issue to “find out what known facts are” because the 
issue “appears to be heading for [the Council of Representatives] in February.”905  Anderson 
responded that APA could gather “the facts as they start to come out” but that “it might be hard 
to get more (and more accurate) information than the newspapers are getting.”  Anderson said 
that “[w]e of course know psychologists at the military base there,” but that “given the sensitivity 
of the issue and the fact that psychologist are being implicated, that might be a little tricky.”906  
Anderson also mentioned that Farberman had prepared a draft statement in case it was necessary, 
and that it was being sent to the Board. 


In response to Anderson’s reply, DeLeon emailed Anderson without copying the others 
and inquired whether Anderson knew that Debra Dunivin, wife of APA Practice Directorate 
Executive Director, Russ Newman, was stationed at Guantanamo Bay: “[You] do know that 
Russ’s wife is there.”  Anderson replied that he was aware of this.907 Anderson told Sidley that 
he knew Dunivin had been deployed to Guantanamo but was not sure whether he was fully 
aware of her role at Guantanamo at the time.  Anderson conceded, however, that he should have 
explored the issue further with Newman at the time but did not. 908 


That evening, APA’s prepared statement was sent to the Council of Representatives.909  
In response, Division 48 Council Representative Corann Okorodudu posted on the Council 
listserv on December 7 that her Division had “deep concerns” about the Guantanamo Bay  issue 
and that she and other Divisions might submit a “New Business Item” to “allow discussion on 
the item” at the February Council meeting.910  APA Board Member and Treasurer Gerald 
Koocher (who had recently been elected APA President for 2006) responded that there was no 
point in “discussing this item” unless it was tied to a “proposed action,” and action was 
impossible before one could determine whether the “undocumented allegations” were true.  


                                                 
904 See, e.g., APA_0844973 (“Such activities are a cause for moral outrage and harm the public trust in 
the profession of psychology. We call upon APA to issue a statement, at once, indicating that 
psychologists working to abet the use of physical and psychological abuse in practices of interrogation are 
in serious violation of ethical standards of the profession. We call upon APA to investigate the allegations 
and to take appropriate actions based upon its investigations.”). 
 
905 APA_0185943.  The APA Council of Representatives meets twice a year, in February and August. 
906 Id.   
907 Id. 
908 Anderson interview (June 23, 2015).    
909 APA_0058517. 
910 APA_0032605.   
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Koocher suggested it would be better “to propose development of a study or investigative task 
force (using discretionary funds) that would see what data are available and produce a report and 
recommendations for the August Council meeting[.]”911  Okorodudu responded that Koocher’s 
task force idea was part of what she would like to propose at the February meeting.912 


This was the first reference our investigation found to a potential task force apart from 
Behnke’s mention of a potential task force in summer 2004.913  Notably, Koocher was proposing 
it both in reaction to a desire for a more expeditious discussion by Division 48 (potentially to 
pre-empt an action that might be coming at the February Council meeting), and as an 
“investigative” task force.  Later, Koocher, Behnke and others would strenuously claim that the 
PENS Task Force was explicitly not set up to investigate potential past abuses or find facts.914 


Meanwhile, Mumford had followed up on the original November 30 internal email 
exchange about the New York Times article by forwarding Behnke’s initial email to Kirk 
Kennedy—former CIA and then-Defense Department official who headed a unit within the 
Counterintelligence Field Activity (“CIFA”).  Mumford asked Kennedy what he knew about the 
Lewis article and the BSCT teams.  Kennedy’s first response, on November 30, was that he 
“wish[ed]” he knew something and that he had “no idea what is going on down at GTMO.”915  
On December 9, Kennedy followed up to inform Mumford that a source told him that Newman’s 
wife, Dunivin, was currently stationed at Guantanamo Bay  as a member of the “JTF BSCT.”916  
Mumford responded that Heather Kelly was aware of Dunivin’s deployment but that he and 
Kelly were unsure “about what she was doing down there.”917 


When Sidley asked Kennedy (currently with the FBI) about this email, he said that it was 
immediately clear to him that the Newman-Dunivin relationship was an obvious conflict of 


                                                 
911 Id.  
912 Division 48’s New Business Item was ultimately withdrawn since the Board approved the PENS Task 
Force before the February Council meeting.   
913 See APA_0084947. 
914 APA continued to received other letters and comments requesting some sort of investigation into the 
issues.  For instance, on December 10, former APA President Phil Zimbardo forwarded Behnke an email 
he had received from a psychologist asking for APA to respond to the Red Cross’ report which, she said, 
showed “an absurd abuse of the professional ethics within the field of psychology.”  In his email to the 
psychologist and Behnke, Zimbardo said, “I will try to send this to him and request that you and others 
feel there should be an ethics investigation started regarding these charges.”  APA_0032566. 
915 APA_0021862.  Kennedy’s email also mentioned that he had attended “an annual conference of 
cleared psychologists” (meaning psychologists with security clearances) where this issue was discussed.  
At the time, this annual conference was called the Special Applications of Psychology Conference. 
Behnke was invited to address the conference in October 2005, as described below. 
916 Id.  (“I thought that you would be very interested to learn that Russ Newman’s wife is an Army Lt. Col 
psychologist currently stationed at ‘GTMO’ and is currently a member of the ‘JTF BSCT’ per note (from 
a source that will remain anonymous — sort of spooky huh?”)).  The email also contains more detail 
about Dunivin and her background from Kennedy’s source.  
917 Id.   
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interest for both Newman and APA.  He added that if APA weighed in publicly on the issue of 
interrogation settings, APA was going to have a problem unless it disclosed the Newman-
Dunivin relationship and recused Newman from any involvement with the development of its 
ethics position. 918  As set out below, Newman in fact was involved in the PENS Task Force 
process in significant ways, ranging from the initial discussions among staff and the Board about 
forming the task force in January and February to the task force meetings themselves in June; 
and Dunivin was involved in a critical way in discussions about the composition of the task force 
in February and March. 


In response to Kennedy’s email, Mumford shared with Kennedy the statement APA had 
sent to the Council.   Kennedy then urged APA to take strong action to support and guide 
military psychologists: 


I think it behooves APA’s Ethics office to put out a statement that both guides and 
supports military psychologists. Can you imagine a poor Navy psych intern being 
assigned to GTMO thinking they were going down there to provide psychological 
support to soldiers only to be diverted to consulting on interrogations? What 
would APA do to support a psychologist in this situation? This is just one 
example of why APA and DoD need to have a rapprochement. The main reason 
however is that DoD is probably the largest employer of psychologists in the U.S. 


However, I think an APA Ethics statement would have a minimal impact if issued 
in isolation. Context, as you know is so important. I would advocate for such a 
position paper to be embedded in an APA Monitor devoted to Psychology in the 
Dept. of Defense. We could contribute an article on the CI [counter-intelligence] 
psychology community in DoD. I could suggest names of psychologists, 
including a past president of APA, who could provide erudite comments to 
interview questions on military psychology issues. An APA Monitor might go a 
long way to building the rapprochement.919 


Mumford replied that he would run these thoughts up through APA for reactions.  
Kennedy responded, “I look forward to further dialogue — and most importantly, action — on 
these issues.”920   


3. Initial Board discussion of the task force 


The possibility of forming a task force was explicitly discussed during APA’s Board of 
Directors meetings between December 10 – 12, 2004.921  Anderson told Sidley that there was 
                                                 
918 Kennedy interview (May 28, 2015). 
919 APA_0021862 (emphasis added). 
920 Id. 
921 The meeting minutes do not indicate a specific discussion about the task force, but emails indicate the 
task force was discussed during the Board meeting.  For instance, Koocher emailed a colleague on 
December 6 that the “Board of Directors will be discuss[ing] this in December.”  See APA_0058532.  
And on December 7, Barry Anton emailed Koocher and Carol Goodheart that the Board meetings would 
discuss a “response from APA regarding prisoner abuses at Guantanamo [Bay] .”  APA_0032527. 
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great amount of Board discussion about the topic over these meetings.922  Behnke had drafted a 
task force proposal and had provided his draft proposal to Barry Anton in advance of the 
December Board meeting. 923  Anton may have brought it to the meeting so that funding of a 
future task force could be discussed.924 


The draft proposal is very similar to the task force proposal ultimately approved by the 
Board in February 2005.  Both this draft proposal and the final proposal refer to national 
security-related “investigations” as opposed to interrogations.  A notable change between this 
draft version and the final version is that the word “coercive” is removed in the Board version.925  
As discussed in greater depth below, Russ Newman appears to have been the originator of this 
change.  


On December 21, Behnke emailed Levant to follow up on the Board’s discussion.  
Behnke said that he understood that the Board had determined that funding should be provided 
for a task force on the subject, and opined that “this decision was exactly correct, given the 
sensitivity and potential volatility of the subject, as well as the tone of a Council item that will be 
put forward in February” (a reference to the proposed Division 48 item discussed above).  
Behnke said that the Ethics Office would be “happy to provide staffing” or otherwise assist with 
the task force and “would be happy to suggest individuals” to serve on it.  He observed that 
“some of the people who attended the meeting at APA last July on ethics and national security-
related investigations and research would be very good.”  Behnke specifically mentioned that 


                                                 
922 Anderson interview (June 23, 2015).   
923 APA_0058507; APA_0058508 (draft proposal).  At the same time that the Board was meeting, DoD 
Joint Task Force at Guantanamo Bay issued a revised policy governing the operations of the BSCT team 
there.  Among others things, this December 10, 2004 Operational Policy Memorandum defined the BSCT 
team as two psychologists and one mental health specialist who would provide “psychological” 
consultation in order to “support safe, legal, ethical, and effective interrogation and detention operations 
at JTF-GTMO.”  See Operational Policy Memorandum #14, Behavioral Science Consultation Team 
(BSCT), DoD Memorandum (Dec. 10, 2004), available at http://humanrights.ucdavis.edu/projects/the-
guantanamo-testimonials-project/testimonies/testimonies-of-standard-operating-
procedures/bsct_sop_2004.pdf. In contrast, the prior policy document on this topic had defined the BSCT 
team as one psychiatrist and one psychologist who would provide “behavioral science” consultation in 
support of the interrogation mission.  See BSCT Standard Operating Procedures, DoD Memorandum 
(Nov. 11, 2002), available at http://www.americantorture.com/documents/gitmo/05.pdf.  In addition to 
making it clear that the BSCT team was solely about psychological consultation by psychologists (not 
psychiatrists), the addition of the phrase “safe, legal, ethical and effective” is significant, as discussed in 
greater detail below. 
924 See APA_0058479.  
925 Compare December 2004 draft proposal, APA_0058508 (“What does current research tell us about the 
efficacy of coercive techniques?  How would our ethics be affected, if at all, were coercive techniques 
found to be effective?”) with February 2005 final proposal, APA_0025740 (“What does current research 
tell us about the efficacy and effectiveness of various investigative techniques?  Would the efficacy and 
effectiveness of various investigative techniques, if demonstrated, affect our ethics?). 
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Robert Kinscherff, a friend and then-chair of the APA Committee on Legal Issues (“COLI”), 
“would make an excellent chair.”926 


In a follow up December 22 email, Behnke suggested that the funding be increased from 
$7,500 (the amount tentatively decided upon at the December Board meeting) to $12,500 so that 
10 members (rather than six, based on the lower level of funding) could serve on the task force, 
since “several groups will want representation on the task force.”927  Behnke told Sidley he was 
referring to staffing the task force with subject matter experts and representatives from Divisions 
with special interests in the matter.928 


B. Preliminary Suggestions for Task Force Members, and Russ Newman’s 
Involvement: January 4 – 18, 2005  


Early January 2005 brought additional media reports regarding the role of psychologists 
in interrogation settings and, with it, added urgency from APA to form a task force.  Within short 
order, key APA staff began collecting potential names for the task force. 


The conflict of interest on this issue resulting from Russ Newman, the head of the 
Practice Directorate, being married to Debra Dunivin, the lead Army BSCT psychologist at 
Guantanamo Bay, was explicitly raised internally and then ignored.  Newman became involved 
in the discussions about the task force nominees and connected with Morgan Banks (the chief 
Army psychologist with the Army Special Operations Command and psychology leader of the 
SERE school at Fort Bragg), bringing his suggestions to the staff group. 


1. Strategic discussions about lack of “evidence”; Mumford’s unsuccessful 
attempt to raise the Newman/Dunivin conflict of interest  


On December 31, Neil Lewis published another article which focused on the 
interrogation of Guantanamo Bay detainee Mohammed al-Qahtani and said that BSCT teams had 
been used by interrogators to help “break down” uncooperative detainees during 
interrogations.929  This article was forwarded to a listserv Levant was on, and he forwarded the 
article to Behnke and APA’s Executive Management Group (“EMG”) on January 3, stating, 
“[w]e need to get our TF on national security up and running.”930 


                                                 
926 APA_0058479.   
927 APA_0033515. 
928 Behnke interview (May 22, 2015).   
929 Neil Lewis, Fresh Details Emerge on Harsh Methods at Guantanamo, New York Times (Jan. 1, 
2005), available at http://www.nytimes.com/2005/01/01/national/01gitmo.html?pagewanted=1&_r=0. 
(“The interrogators also discussed another factor in the Red Cross report, the use of a Behavioral Science 
Consultation Team, known as Biscuit, comprising a psychologist or psychiatrist and psychiatric workers. 
The team was used to suggest ways to make prisoners more cooperative in interrogations.  ‘They were 
supposed to help us break them down,’ one said.”). 
930 APA_0033681.  The therapist who forwarded the article to the listserv commented, “As mental health 
professionals, I think it is critical that we use all available platforms to decry the use of psychological 
knowledge and skills to contribute to torture.”  Id. 
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In an email exchange on January 4 and 5 between Koocher, Levant, and Behnke about 
this article, Koocher pointedly suggested that APA would never be able to obtain any “hard data” 
about whether psychologists were committing abuses at Guantanamo Bay, and therefore as a 
matter of strategy, APA should simply continue to issue public statements saying it was 
“concerned” and would look into the matter as soon as such hard data became available 
(knowing that it never would).931  Behnke responded that he agreed, and added that “our 
colleagues in Division 19 [Military Psychology] . . . are especially sensitive to (the appearance 
of) ethical judgments in the absence of hard data about what has actually occurred.”  Koocher 
responded that the concern about Division 19 sensitivity was “why I was trying to suggest” the 
approach he had suggested in his email.932 


After Levant agreed and added Farberman and Gilfoyle to the email, Behnke then 
forwarded to the group the statement APA had sent to Council on December 6 and said he did 
not think there was much to add.  Koocher responded, “Right!  We should probably simply 
[r]epeat same until ‘evidence’ of anything becomes public in 2055.”933  In other words, Koocher 
was pointing out that since it was very unlikely that any confirmation of the alleged abuses 
would come out for 50 years (when classified information tends to become unclassified), APA 
would be safe by simply repeating the statement it had previously made—that it effectively stood 
ready to investigate and enforce its Ethics Code if facts emerged, and it could not make ethical 
assessments until “all the relevant facts and circumstances emerge[d].”934 


Later in the evening of January 3, Georgetown Law Professor Gregg Bloche contacted 
Behnke for comment on his and Jonathan Marks’s upcoming articles in the New England 


                                                 
931 APA_0033612 (Koocher noted that APA almost certainly could not receive confidential documents or 
information from the New York Times or from the government through a FOIA request, and suggested 
that APA should “simply prepare (with Rhea’s help) an expression of concern about ‘undocumented 
allegations’, while expressing a willingness to look into the situation if/when appropriate documentation 
‘becomes available.’ ”). 
932 Id. 
933 Id. 
934 Id.  Critical commentary continued on the Council of Representatives listserv regarding APA’s 
statement after the Neil Lewis article, with one Council delegate forwarding as support an email from a 
psychologist who said that APA’s statement was “seriously inadequate . . . . One can hardly imagine more 
egregious violations of ethical standards of psychological practice.  The statement does not seem to 
recognize that these alleged acts are, if confirmed, not only highly unusual, but far more grave than the 
sort of ethical violations that are generally encountered. Furthermore, the APA statement fails to 
recognize that the allegations are not made by individuals whose reliability is completely unknown, but 
by the International Red Cross, whose reliability if very well known.”  Koocher responded to the Council 
delegate in a one-line post, asking if she “will give suggestions for how APA might obtain the data 
needed to investigate?”  (The statement is ironic in light of the fact that APA generally took no efforts to 
“obtain data” one might use to investigate these matters, as set out later in this report.)  This exchange on 
the Council listserv then prompted a short email exchange between Behnke, Farberman, and Gilfoyle.  
Gilfoyle said, “well, there you have it.”  Farberman responded, “These people just love to make my job 
harder . . .!”  APA_0058786.  In this email exchange and other emails we have found, APA staff often did 
not address the substantive points made in the original post regarding the unusual and egregious nature of 
the allegations and the reliability of the ICRC in making the allegations.   
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Journal of Medicine and the Los Angeles Times about medical professionals’ roles in 
interrogation settings at Guantanamo Bay.935  Bloche, a law school classmate of Behnke’s, noted 
that psychologists in BSCTs have been “much more heavily involved than psychiatrists” in 
interrogations and inquired whether APA had “issued any relevant guidance (or does it plan 
to)?”936  Bloche and Marks’ pieces were published on January 6 and January 9, 2005 in the New 
England Journal of Medicine and the Los Angeles Times, respectively.937 


On the evening of January 3, Behnke forwarded Bloche’s message to Honaker, Gilfoyle, 
Farberman, and Mumford with a note that he would speak to Bloche off-the-record and convey 
to Bloche that APA would, among other things, “very actively . . . examine whether our Ethics 
Code gives adequate guidance to psychologists in such situations, as it is my understanding the 
American Psychiatric Association is doing as well.”938   


Mumford responded that when they had met in early December, “it seemed there was a 
sense (a hope?) among some in the room that the story would die but it has, in fact, been part of 
the news cycle pretty consistently for over a month now.”  Apparently unaware of Behnke’s, 
Koocher’s, Levant’s, and the Board’s communications in December about a potential task force, 
Mumford suggested that “APA might want to be in a position of  being able to say we have 
something at the level of a ‘Task Force’ (or whatever)” to indicate that APA had made the issue 
a high priority.939 


In addition, Mumford explicitly (and delicately) raised the conflict of interest concern 
that Kennedy had raised with him in December regarding Dunivin being married to Newman:  


I’m not quite sure how to put this, but are there issues of perception that we 
should be concerned about if the wife of the Practice Directorate ED has in fact 


                                                 
935 APA_0023355.  Bloche had given Behnke some advance warning about this article, emailing him on 
December 20 that “we’ll have a piece on docs & interrogation (at Gitmo and Abu G) coming out in the 
Jan. 6 NEJM.  I’m learning much more about the role of psychologists than I was able to put in this piece 
. . . .”  Behnke forwarded this email to Gilfoyle and said, “Gregg is very smart and very aggressive — this 
message makes me wonder what he’s found.”  Gilfoyle responded, “[S]ounds like we would want to 
know that?”  APA_0033343.  
936 APA_0023355. 
937 See Gregg Bloche & Jonathan Marks, When Doctors go to War, New England Journal of Medicine 
(Jan. 6, 2005), available at http://www.nejm.org/doi/full/10.1056/NEJMp048346); Gregg Bloche & 
Jonathan Marks, Doctor’s Orders – Spill Your Guts, Jan. 9, 2005 
(http://articles.latimes.com/2005/jan/09/opinion/op-brutality9?).  In an interview and correspondence with 
Sidley, Bloche said that he met with Behnke in January 2005 and had implored him (1) to accept 
international legal definitions of torture and not defer to the Bush Administration’s “contorted redefinition 
of torture” vis-à-vis the John Yoo and Jay Bybee Office of Legal Counsel (“OLC”) memos, and (2) to 
reject the Bush Administration’s argument that psychiatrists and psychologists were not subject to their 
professions’ ethics codes in interrogation settings since they were not acting in traditional clinical roles.  
Bloche interview (May 7, 2015); Email from Bloche to Sidley (May 11, 2015). 
938 APA_0023355. 
939 Id.   
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been deployed to Guantanamo Bay?  Presumably, what she does is classified in 
which case I would not expect Russ to have any additional insight but if our level 
of activity as an association on this set of issues were questioned, that may be an 
awkward situation to try and explain and it doesn't appear to be a secret that she’s 
been down there.  Just my 2 cents…940 


Chief Operating Officer Mike Honaker rejected the conflict of interest concern: “[S]ince 
spouses are not employed by or represent APA we do not need to know anything about what 
they do.”941  Neither Farberman, Gilfoyle, nor Behnke made any comment in the email exchange 
about the conflict of interest. 


Despite the fact that Honaker was the second-highest ranking officer in the organization 
and the subject of the conflict of interest point was the powerful (and aggressive) Executive 
Director of the Practice Directorate (the largest and most prominent directorate within APA), 
Mumford continued to raise the conflict of interest issue the next day in an email just with 
Honaker, apparently following a meeting that the group had on January 4 to discuss the issue of 
how to proceed.  In his email, Mumford said that he “understood what you were saying 
yesterday,” but noted that Dunivin was a “voting member of Council.”942  Honaker responded, 
“but again, do we review what all [C]ouncil members are doing?”  Mumford responded one 
more time, then dropped it: “no it[’]s just that Council members make policy for the association 
so I guess it just puts her closer to the category of ‘representing APA.’  Not trying to put too fine 
a point on it . . . just a heads-up . . . . last tag.”943   


Honaker told Sidley that his response to Mumford was not addressing the Newman-
Dunivin conflict issue specifically, but related to a different discussion that was occurring around 
the same time about the inappropriateness of inquiring into the work backgrounds of spouses of 
APA officials or employees, or the backgrounds of Council members.  When asked how one 
could understand his email responses as anything other than a response to Mumford’s direct 
expression of a concern about Newman and Dunivin, Honaker insisted that he was not 
responding to Mumford’s point but was referencing a different discussion.  We asked for details 
or more information regarding prior discussions about generally not inquiring into the work 
background of spouses, and he said he could not recall any further details and had “no 
documentation” for this.  He knew that it appeared from this email exchange that he was 
specifically addressing the Newman-Dunivin point, but he was not, because he believed that 
Mumford made a good point and he believed that the Newman-Dunivin situation was a 
significant concern.944  


                                                 
940 Id. (ellipses in original).   
941 APA_0030060.   
942 Id.    
943 Id. 
944 Honaker interview (June 23, 2015).   
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By the first week of January 2005, then, the conflict of interest issue involving Newman 
and Dunivin had been raised three separate times945 in these interrogation discussions—
December 7, 2004 between DeLeon and Anderson; December 9, 2004 between Kennedy and 
Mumford; and January 4, 2005 with Mumford and several members of APA leadership.  More 
about APA’s thoughts on Newman’s conflict of interest is discussed below in our summary of 
the PENS Task Force observers.   


2. Staff recommendations regarding task force nominees, and initial 
involvement of Morgan Banks 


Conversations about who should serve on the task force began immediately.  On January 
5, Kelly informed Mumford that she “put out the word to Div[ision] 19 and other defense types” 
about gathering names for the task force, and that Koocher and Levant had suggested Larry 
James and Morgan Sammons.946  Kelly also asked Kirk Kennedy on January 5 if he would be 
willing to serve on a potential task force that APA was putting together.947  Mumford emailed 
Scott Gerwehr at the RAND Corporation and Susan Brandon, former APA Senior Scientist and 
then at the Office of Science Technology and Policy (“OSTP”), on January 5 requesting task 
force names as well.948   


Also on January 5, Mumford, Kelly and Behnke met with Mike Honaker, Steve Breckler 
(Executive Director of the Science Directorate), and Russ Newman; the two related topics were 
potential task force members and the attempt to get involved with the Army Surgeon General’s 
policy development effort, as revealed in the Bloche and Marks article.949  In a follow up email, 
Mumford referenced Newman’s “Special Ops colleagues” — a reference to Army Special 


                                                 
945 Dunivin’s marriage with Newman had previously raised concerns at APA.  In October 2004, a Council 
member flagged Dunivin’s marriage as a potential conflict of interest in her running for a position on the 
Finance Committee.  Dunivin ultimately withdrew her nomination for the committee.  See 
APA_0138161.  
946 APA_0023328.   
947 APA_0129713.  Kennedy responded that he was interested “in principle” but wanted to discuss it with 
Kelly so he could “know the parameters of what I would be asked to do so I could run it past the powers 
that be here at CIFA.”  Kennedy’s boss, Scott Shumate, ended up serving on the PENS Task Force. 
948 APA_0023327; APA_0030104.  Gerwehr suggested a variety of potential names for the task force, 
none of whom were selected.  See APA_0023327 (“[T]here are a few names that spring to mind as 
slightly off the path you might have taken[.]  (I assume you've considered all the usual suspects: 
Zimbardo, Cialdini, Petty, Cacioppo, Eagly, Chaiken, Nisbett, Frank, O'Sullivan, Ekman, etc., etc.)  Dan 
Lassiter (false and coerced confessions), Anne Peplau (problematic close relationships, gender and sexual 
orientation issues), Jim Sidanius (power, authority, race), Anthony Pratkanis (persuasion and 
propaganda), etc.  Am I reading you right?  I can provide more if this is what you were thinking 
about. . .”) (ellipses in original).  As to Brandon, Mumford suggested (similar to Gerwehr’s thinking) that 
they think about the academics who had been invited to their prior “ITP” (integration of theory and 
practice) conferences: “I’d be pleased to get your thoughts on [task force nominations] maybe ref[le]cting 
on past ITP participants or folks we had on wish lists who couldn’t come for some reason to one of the 
earlier events . . . Bob Cialdini was one I thought of in that category.  APA_0030104 (ellipsis in original). 
949 APA_0023260. 
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Operations Chief Psychologist Morgan Banks (and perhaps others)—and said he would be 
interested in Newman’s perspective about how they “would fit into a proposed meeting with the 
Army Surgeon General and/or other outreach activities.”950  Newman actively followed up on 
this shortly.  More about Newman and Banks’s communications are discussed in the next 
subsection. 


On January 6, Mumford, Behnke, and the Associate Executive Director of the Science 
Directorate, Merry Bullock, met “to talk about balancing the Task Force nominees” (as Mumford 
said in an email the next day).  After or around the time of that meeting, Mumford emailed 
Behnke and Bullock about the names for the task force “we have so far,” which were listed in 
this order:951 


• Michael Gelles  
• Olivia Moorehead-Slaughter  
• Larry James  
• Michael Wessells  
• Phil Erdberg  
• Debra Dunivin  
• Corann Okorududu  
• Listed as “Possible place holders for Science”: 
• John Cacioppo 
• Bob Cialdini 


After Mumford added Kelly to the email chain on January 7, Kelly responded that Dunivin’s 
current position and access to classified information may “severely” limit what she could say in a 
task force and recommended that she be included solely as a consultant rather than taking up an 
“official spo[]t.”952  No comment was made on the email exchange about the Newman/Dunivin 
conflict of interest point.  Kelly also responded that Behnke had just suggested adding Melvin 
Gravitz to the task force list as well as psychiatrists Jeff Janofsky or Robert Phillips, all of whom 
had attended the July 20, 2004 meeting at APA.953 


Separately on January 7, Kelly apparently reached out on this topic to David Ayres, 
President of Tate, Inc., a consulting firm specializing in personnel recovery training to the 
government  (corporate documents for Mitchell, Jessen & Associates from this time listed Ayres 
as Chief Financial Officer).954  Kelly and Ayres had apparently gotten to know each other 


                                                 
950 Id. 
951 APA_0023266.  In the same email, Mumford told Bullock that “we need a moral reasoning person” on 
the task force.  Mumford later explained to Sidley that his comment meant ensuring that someone with 
unimpeachable credentials on morality issues was included.  Mumford interview (May 15, 2015). 
952 Id.   
953 APA_0023268.   
954 See Tate Incorporated, Company Overview available at http://www.tate-inc.com/about/company-
overview/; Walker, Hunter, These 7 Men Owned The Company Linked to CIA Torture, Business Insider 
(Dec. 11, 2014), available at http://www.businessinsider.com/the-company-behind-cia-torture-2014-12. 
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because their children attended the same school, and Ayres had sent Jessen’s resume to Kelly 
and had suggested a meeting.955  Apparently in response to an email or phone call from Kelly, 
Ayres sent Kelly an email with the subject of “We must talk!”956  Ayres said, “Yes, yes… we 
focus on these interrogation issues on a daily basis,” and said he would call Kelly when he 
returned to town at the end of January.  It is unclear whether Ayres was aware of the task force at 
this time.957 


On January 14, 2005, Behnke emailed an interim update to Levant, stating that he and the 
Science Directorate were compiling a list of task force members, and that the list “will be diverse 
by professional background and interests, gender, and ethnicity.”958  That day, Behnke sent a 
draft list of 12 task force names for Kelly and Mumford to review, with a note to discuss the 
issue of Debra Dunivin.959  This draft list included the following names, six of whom ultimately 
became task force members: 


• Jean Maria Arrigo (ultimately becomes a task force member) 
• Col. Paul T. Bartone 
• Phil Erdberg 
• Michael Gelles (ultimately becomes a task force member) 
• Larry James (ultimately becomes a task force member) 
• Joseph Matarazzo 
• Arthur G. Miller 
• Robert S. Nichols 
• Olivia Moorehead-Slaughter (ultimately becomes a task force member) 
• Corann Okorududu  
• Scott Shumate (ultimately becomes a task force member) 
• Michael Wessells (ultimately becomes a task force member)960 


On January 18, Behnke emailed Levant that the staff had completed its compilation of 
potential task force members and attached a list for Levant’s review, along with short 
biographical sketches.  The list had 17 names and an asterisk next to their top 10 choices.961  If 
these ten people had formed the actual PENS Task Force, it would have been made up of five 


                                                 
955 Kelly interview (Apr. 24, 2015).   
956 APA_0129250. 
957 Ayres refused a request to be interviewed by Sidley.  Kelly said she could not recall whether they had 
a follow up discussion and did not believe that she had a conversation with him directly about the task 
force.  Our investigation found no further evidence in APA’s emails or Kelly’s files on this issue. 
958 APA_0023208.   
959 APA_0025278.   
960 APA_0023209. 
961 APA_002320; APA_0023209. 
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non-DoD962 members (marked with a “C” below), four DoD members (marked with a “G” 
below), and one (Phil Erdberg) who might have fallen in either camp:963 


• *Jean Maria Arrigo (C) (ultimately becomes a task force member) 
• *Col. Paul T. Bartone (G) 
• *John M. Darley (C) 
• CDR Anthony P. Doran 
• * Debra Dunivin (G) 
• *Phil Erdberg (G/C) 
• *Michael Gelles (ultimately becomes a task force member) (G) 
• Dennis Grill 
• Joseph Matarazzo 
• Arthur G. Miller 
• *Olivia Moorehead-Slaughter (C) (ultimately becomes a task force member) 
• Corann Okorududu  
• Robert Roland 
• Scott Shumate (ultimately becomes a task force member) 
• *Michael Wessells (C) (ultimately becomes a task force member) 
• *Col. Thomas Williams (G) 
• *Linda M. Woolf (C) 


Behnke also said that it would be important to explain some of the task force’s conditions 
up front (including that “task force members may need to take votes on particular matters” and 
their names would be made available to APA members), since he speculated that active duty 
military members might not be able to participate on the task force under these conditions.964  
(This and other references to task force members being voting members shows that the 
suggestions by Behnke and other APA officials after criticisms arose that the ultimate 6-4 
DoD/non-DoD split of the PENS Task Force was irrelevant because it was never intended to 
have votes taken is incorrect.)  Behnke also suggested adding a representative from the American 
Psychiatric Association, but Levant responded that he “would prefer to limit [the task force] to 
psychology” since it had “the potential of airing dirty laundry.”965 


                                                 
962 The phrase “non-DoD members” is used throughout this section to refer to task force members who 
had no affiliation with the government or military.  By contrast, civilian and military DoD-affiliated 
members of the task force are referred to as “DoD members.”    
963 Erdberg’s biography notes that he had been an active-duty military member and heavily consulted with 
the FBI, but Behnke told Sidley that he would consider Erdberg a civilian member since he was no longer 
active duty military. Behnke interview (May 22, 2015). 
964 APA_0023208. 
965 APA_0034366.  
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C. APA – Defense Department interactions, and Board Approval of Task Force: 
January 19 – February 17, 2005 


1. APA attempt to influence DoD policy, and link to task force member 
selection process 


From early January until the Board meeting approving the task force on February 17, key 
APA staffers and Board members discussed their desire to be involved in the development of 
Defense Department policy regarding the involvement of mental health professionals in 
interrogations, for the apparent purpose of trying to ensure that psychologists were as strongly 
represented within that policy as possible.  This would have been important to try to maximize 
jobs, contracts, and influence for psychologists within DoD, and would have been seen as 
consistent with the core goals of growing psychology and (to quote Levant’s presidential motto) 
“making psychology a household word.”  A bad result regarding DoD policy development could 
have meant that the role of psychologists in these DoD operations would be minimized, perhaps 
because of greater influence from psychiatry, an issue always present for APA leaders focused 
on growing psychology.966  Koocher also explained to Sidley that APA wanted to please DoD in 
general, like other government agencies, from which it received funding and support.967  It was 
clear that the Army Surgeon General’s Office was developing relevant policy, but it also 
appeared that other parts of DoD might be developing similar policies, and it was unclear at this 
time whether DoD effort was unified, coordinated, or disjointed. 


There are also clear indications that, in the mind of some key APA people, including 
Koocher, Levant, and Behnke (and probably Kelly and Mumford), this attempt by APA to be 
involved in and positively influence DoD policy was linked to the composition of the soon-to-be-
formed task force on ethics and national security.  Specifically, emails suggest that selection of 
DoD officials for the task force may be seen as a show of support for DoD, which may help APA 
achieve a more positive result from DoD policy in this regard.  As it turns out, this is exactly 
what happened.  DoD officials perceived by APA as important were not just selected for the task 
force but were selected as a majority of the task force, and DoD’s policies on these issues 
(developed and issued in 2005 and 2006 by the Army Medical Command (“MEDCOM”) and the 
Assistant Secretary of Defense for Health Affairs) explicitly included central roles for 
psychologists (and not for psychiatrists) in interrogation support, 968 a result pointedly noted with 
delight by various APA officials when these policies became final in 2006.969 


                                                 
966 Several interviewees made this point.  For example, Levant told Sidley that a goal of his trip to 
Guantanamo Bay in October 2005, discussed more below, was to give a good impression of psychology 
to DoD officials, which aided his long-term goal of expanding the scope of psychology.  See Levant 
interview (May 13, 2015), Newman, too, told Sidley about his desire to expand psychology in new areas.  
He added that psychiatry often impeded on APA’s efforts to expand its role in DoD.  Newman cited 
APA-supported Psychopharmacology Demonstration Project, a temporary DoD training program in the 
early to mid-1990s where military psychologists could attain prescription privileges, as an example.  See 
Newman interview (Apr. 29, 2015). 
967 Koocher interview (June 12, 2015).   
968 The Health Affairs and MEDCOM policies that discussed the role of psychologists on BSCT teams 
were released in June and October of 2006, respectively. See Medical Program Support for Detainee 
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This DoD policy topic arose on January 4, immediately following the publication of 
Bloche and Marks’s New England Journal of Medicine article.  In an email from Behnke to 
Koocher and Levant (copying Honaker, Farberman, Gilfoyle, and Mumford), he explained that 
the article referred to “a confidential effort” by the Army Surgeon General’s Office “to develop 
rules for health care professionals who work with detainees.”  Behnke said that APA could 
“explore the possibility of collaborating with the Army Surgeon General in some fashion.  We 
could explain that APA is actively examining the ethical aspects of mental health professionals’ 
involvement in these activities and that a collaboration between health and mental health 
professionals could be very productive.”970 


Koocher’s telling response linked APA’s attempt to influence DoD’s policy development 
with who would be included on the task force: “This is a great idea.  I’d suggest a back channel 
contact via Morgan Sammons and/or Larry James asking how best to make the offer and (for 
example) whether Ron [Levant] might nominate them . . . or other members with security 
clearance, e.g. Robert Fein, to represent psychological ethics issues.”971 


After Levant said he agreed and asked, “How best to proceed?”, Behnke confirmed the 
strategy and discussed implementation: “Let’s follow Gerry’s suggestion of a back channel 
contact; I’ll confer with Geoff Mumford in Science to make it happen.”972 


Mumford then responded solely to Behnke, although he copied his boss (Breckler) and 
colleague (Kelly) in the Science Directorate, stating that Kelly was exploring the matter, that 
they would explore the contacts Koocher recommended “but have others in the mix too (CIFA, 
Pentagon, etc.), hope that’s ok?  OSTP has also expressed an interest in being helpful, we’ll have 


                                                                                                                                                             
 


Operations, 2006 DoD Instruction, available at 
http://www1.umn.edu/humanrts/OathBetrayed/Winkenwerder%206-6-2006.pdf; Behavioral Science 
Consultation Policy, OTSG/MEDCOM Policy Memo (Oct. 20, 2006), available at 
http://www.nejm.org/doi/suppl/10.1056/NEJMp0806689/suppl_file/nejm_marks_1090sa1.pdf.  The 
Health Affairs document included a two-page overview of the standards and procedures for behavorial 
science consultants.  The MEDCOM policy focused entirely on BSCTs and became the basis for 
subsequent BSCT policy memoranda.     
969 After the Health Affairs June 2006 statement was released, Levant responded to the Executive 
Management Group’s listserv by asking “[a]re psychiatrists the most ethical or the least-well trained?”  
Newman responded that there was a “gap” between the training psychiatrists have and what psychologists 
already have.  APA_0192920.  
970 APA_0023341. 
971 Id.  Sammons told Sidley that, despite him being the Specialty Leader for Navy Clinical Psychology, 
he was not involved with policy development for BSCT policy, which fell under the purview of the 
Army.  Navy psychologists were not part of BSCT teams.  He did not recall that anyone at APA contacted 
him about these policy issues at this time.  Sammons interview (June 23, 2015).   
972 Id. 
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to think about how…perhaps on the IOM end.”973  Mumford then added in an email just to 
Behnke: “[B]tw, I’m not copying the big brass because they seem a little impulsive in their use 
of email and we’ll never get anything done.”  Behnke responded, “good idea. very good idea.”974 


Later in January, Kelly forwarded a letter on behalf of Behnke and APA to Scott Shumate 
as the Director of Behavioral Science at CIFA.975  Noting his understanding that DoD Office of 
General Counsel “may be reviewing or drafting a policy on the involvement of mental health 
professionals in interrogation settings,” Behnke’s letter said that APA was “particularly 
interested in ethical issues” on this topic and offered “the expertise of our disciplinary 
association as a resource to DoD throughout this process.”976 


2. Involvement of Russ Newman and Morgan Banks 


Meanwhile, Russ Newman continued to be involved in the task force development 
process through his connection with one of the key psychologists in DoD, Morgan Banks, who 
was the Army’s Command Psychologist and Chief of the Psychological Applications Directorate 
                                                 
973 Id. (ellipsis in original).  Mumford told Sidley that the CIFA contact he referenced may have been Kirk 
Kennedy, and that the Pentagon contact may have been Janice Laurence, then-Director of Research and 
Analysis at DoD (Email from Mumford to Sidley, June 18, 2015).  The OSTP reference was to Susan 
Brandon at the White House’s Office of Science and Technology Policy.  IOM is the Institute of 
Medicine, the health arm of the National Academy of Sciences.  See Institute of Medicine 
(www.iom.edu).  Kelly was building a relationship between APA and CIFA at this time through her 
developing relationship with Shumate and (to a lesser extent) Kennedy, who she had met while he was 
working at the CIA with Hubbard.  Among other things, APA created a fellowship position at CIFA, and 
Shumate and Kennedy placed Kelly on an advisory committee to advise CIFA on overall strategy issues.  
See APA_0024788; APA’s first Department of Defense summer fellows examine counterintelligence , 
available at http://www.apa.org/gradpsych/2005/09/defense.aspx.; APA_0129612; APA_0129614 & 
APA_0129615 (CIFA Strategic Program Statement, Mission and Function Statements). 
974 APA_0023341. 
975 APA_00129743; APA_0023200.  Before sending the letter, Behnke emailed Honaker on January 25 
(copying Kelly and Mumford) asking for permission to sign the letter and said that Kelly and Mumford 
had drafted it.  Honaker said “[o]kay.”  APA_0023187.  Later that day, in a separate email exchange 
between Mumford and Brandon, Brandon said she hoped to visit CIFA the next day “and see what they 
are up to.”  In response, Mumford forwarded her Behnke’s letter to Shumate and said “I’ll fill you in on 
background over the phone.”  APA_0029349.  Mumford could not recall anything significant that he 
passed on to Brandon other than what was set out in the letter.  Mumford interview (May 18, 2015).   
976 APA_0023200.  The day before on January 24, in response to Norman Anderson’s regular written 
report to the Council of Representatives regarding the activities of APA staff, which included a short 
summary of the October 2004 meeting that Mumford and Kelly and had with Shumate and Kennedy at 
CIFA “to discuss possible areas of collaboration,” Council member Edmund Nightingale emailed 
Anderson to ask “what relationship there is, if any, between” this CIFA interaction and the issue recently 
raised by a Council member about “psychologists being involved in guiding interrogations at Abu 
[Ghraib].”  Anderson told Nightingale he would check with Mumford and copied him on the response. 
Mumford wrote a draft response and forwarded it to Behnke for his review.  Behnke suggested 
reformulating the response to make it more general and to say that “ethical considerations will of course 
be front and center in any exploration of discussion of these issues, to the extent that ethics are relevant to 
the subject matter of the collaboration.”  APA_0023205. 
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in the Special Operations Command, and who helped run the Army’s SERE school located in Ft. 
Bragg, NC.  Dunivin and Banks had come to know each other because Dunivin had attended 
SERE training at Ft. Bragg.  She had been tasked to handle the repatriation of a female U.S. 
soldier who had been captured in Iraq, which involved discussions and training with SERE and 
other psychologists at Ft. Bragg, and had dealt closely with Banks since she had been deployed 
to Guantanamo Bay as head of the BSCT team in November 2004.  As shown by Dunivin’s 
email exchanges during this time and confirmed by her interview with us, communication from 
Guantanamo Bay was difficult, which might explain why the communication from APA to 
Banks ran directly through Newman during this time, rather than through Dunivin. 


On the morning of Monday, January 10, Newman had a conversation with Banks, who 
Newman described in an email to Mumford, Breckler, Behnke, Honaker, and Kelly as the 
“Senior Army Psychologist in Special Operations.”977  Newman told the group that he wanted to 
discuss his call with them.  (All the witnesses said they could not remember the details of the call 
or the conversation about it.)   


The next day, Mumford and Kelly met with Newman to discuss his conversation with 
Banks, who Mumford described as “his [Newman’s] guy in Special Ops . . . who heads the 
psychology component of the . . . SERE training school.”  After explaining that Newman thought 
it would be helpful to include Banks in discussions about APA being helpful to the Army 
Surgeon General’s Office regarding their policy development effort, Mumford explained 
Newman’s summary of Banks’s suggestion regarding security clearances for task force 
members:    


Russ also relayed Morgan's suggestion that we include some folks with security 
clearances on the Task Force so that they'll be more likely to be able to sit down 
with that operational community and directly convey to them what the Task Force 
is up to.  Some names he mentioned were Joe Matarazzo, Marty Seligman, Scott 
Schumate [sic].  We told him about Mel Gravitz.  Maybe we can chat tomorrow 
morning.978  


The “directly convey” language most likely suggests that Banks may have wanted task 
force members who could confer with military psychologists in the field during the task force to 
ensure that the task force was not doing something that was inconsistent with their needs or 
preferences.979   


                                                 
977 APA_0023260.  
978 APA_0023249.   
979 In his interview with Sidley, Newman said that Banks’s comments were educated by his dissatisfaction 
with APA at the time. Banks expressed concerns, Newman said, from people in the field who did not feel 
APA supported them and who could not speak about these sensitive issues to APA.  Newman added that 
he was unaware whether Banks believed it was important for DoD to be aware of the task force’s actions.  
Newman interview (April 29, 2015).  Behnke speculated in an interview with Sidley that Banks brought 
up the clearance point to underscore the need to have people in the room who had first-hand experiences 
and could speak frankly about them.  He remarked that Banks and others did not view APA favorably and 
may have worried that the organization might undercut operational psychologists during wartime. Behnke 
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Meanwhile, by January 13, Newman had communicated that he wanted to see the draft 
task force proposal changed to use a different word other than “coercive” a point that Banks 
would make in later emails, strongly suggesting that Newman was proposing a different word in 
light of his conversation with Banks.  Specifically, on January 13 Behnke emailed the key staff 
group (Honaker, Newman, Farberman, Gilfoyle, Breckler, Mumford and Kelly) attaching the 
draft task force proposal and asking for any suggested changes.  Behnke noted that Mumford had 
mentioned that Newman “had an alternative suggestion for the word ‘coercive’ and asked 
Newman for a comment on this.980  In response, Newman told Behnke that he may wish to 
mention “effectiveness” in the proposal as well.981  Newman explained to Sidley that this 
addition reflected the “collateral science practice issue” about whether a psychological 
intervention was measured by efficacy or effectiveness.982  The difference between the version 
brought to the December 2004 Board meeting and the official version submitted at the February 
2005 Board meeting was that “coercive techniques” was replaced with the innocuous term 
“various investigative techniques” in a manner that (as Gilfoyle’s prior email foreshadowed) 
avoided the difficult question regarding what ethical position to take if “coercive techniques 
were found to be effective.”983  Newman told Sidley that he did not recall the conversations then 
about removing the word “coercive,” but he commented that neither Banks nor his wife Dunivin 
would have liked it since it suggested from the outset that interrogations per se were 
problematic.984   


On February 1, Kelly met with Col. Bruce Crow, then-chief psychology consultant in the 
Army Surgeon General’s office and sent a summary of her meeting to Newman, Behnke, 
Mumford, and Breckler, along with a follow up email to Crow.985  At the meeting with Kelly, 
Crow confirmed that “an internal group within the Army Surgeon General’s office is currently 
reviewing the issue of mental health professional and interrogations and putting together some 
sort of report.”  Crow told Kelly that he did not know who was in this internal group and did not 
know its time frame.  Crow reported that “the team has talked extensively with ‘a psychologist” 


                                                                                                                                                             
 


interview (May 22, 2015).  Banks shared with Sidley a letter he wrote in 2009 — when he rejoined APA 
— that stated Banks originally resigned from APA in 1996 due to APA’s then-ban on military advertising 
in APA publications and at APA events (on file with Sidley).   
980 APA_0049918.   
981 Id. 
982 Newman interview (June 15, 2015). 
983 Compare December 2004 draft proposal, APA_0058508 (“What does current research tell us about the 
efficacy of coercive techniques?  How would our ethics be affected, if at all, were coercive techniques 
found to be effective?”) with February 2005 final proposal, APA_0025740 (“What does current research 
tell us about the efficacy and effectiveness of various investigative techniques?  Would the efficacy and 
effectiveness of various investigative techniques, if demonstrated, affect our ethics?).  The issue of 
effectiveness with abusive techniques arose again during the Board’s approval of the PENS report on July 
1, 2005, as discussed later in this section. 
984 Newman interview (June 15, 2015). 
985 APA_0129089. 
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involved with the interrogation groups as part of its information-gathering process” and that “a 
variety of groups across DoD are looking at the issue but isn’t sure if or how any are 
coordinating/collaborating.” Crow told Kelly that “input from disciplinary associations (MD, 
psychology, social work) would be very important to their process.”  He said he was interested 
that APA was forming a task force on the issue and offered to serve as an observer.  They also 
discussed setting up a separate meeting with Morgan Banks.986 


Newman responded to Kelly’s email that he was going to meet Banks the week of 
February 7.987  The two likely met for dinner on February 9.988 


Notably, Banks received a copy of the draft task force proposal (formatted the same way 
the Board ultimately received it, as an agenda item) before the Board did during its February 16 
– 17 meetings and emailed written comments on the draft to someone at APA.  Although there is 
uncertainty about how Banks received the document and who he sent it to, our belief based on all 
the evidence is that Newman provided Banks with the draft and Banks sent back to Newman an 
annotated copy that included his comments.989  Newman told Sidley that he and Banks spoke 


                                                 
986 Id; see also APA_0129866 (email between Crow and Kelly).  As a follow up to the meeting, Kelly 
emailed Crow the “draft version” of the proposed task force that APA Board would be considering at its 
February 16 – 17 meeting and asked him to “keep it close” and said that “w[e] would love to meet with 
you to talk about these issues and ways to coordinate/collaborate.”  Crow response pointed out that APA 
task force’s effort should “serve national security”.  Id. (“We welcome APA assistance in establishing 
guidelines that serve national security while preserving professional integrity.”)  In addition, following up 
on Kelly’s comment in her email that she and Behnke were meeting “informally” with Senate Armed 
Services Committee (“SASC”) staffers the next week to brief them on the topic, Crow asked Kelly to 
deliver a positive message about DoD to the SASC: “The message I would like the SASC to hear is DoD 
psychologists are deeply committed to the highest standards of clinical practice and professional ethics.”  
Id.  According to a draft note from Behnke about the meeting, Behnke and Kelly “emphasized that APA 
would very much want to see psychology included in” DoD’s ongoing discussions about the proper role 
in interrogations for mental health professionals.  APA_0129061.  Kelly exchanged messages with Crow 
about these issues in May and August 2005 as well.  APA_0128753.  Crow, along with his counterpoints 
from the Navy (Morgan Sammons, in particular), Air Force, and the Public Health Service met 
periodically from 2005 at APA to discuss issues related to, according to Sammons, recruitment, 
deployment, and networking across the various DoD branches.  Crow interview (June 22, 2015); 
Sammons interview (June 23, 2005).    
987 APA_0129089.   
988 APA_0129054.  Newman made reference to meeting Banks the night before on February 9. 
989 See Banks comments on agenda item (provided to Sidley on March 1, 2015).  We received the draft 
with Banks’s comments from Banks as a digital file, and the metadata dates on the document indicate that 
it was last saved on February 13, three days before the beginning of the Board meeting.  Further evidence 
that the document predated the February 2005 Board meeting is found in copies of the Board agenda item 
given to PENS Task Force members in April 2005.  The copy from April omits two more-sensitive items 
found in Banks’s copy of the agenda — (1) the first page, where Banks’s copy stated that the money 
allocated to for the task force would come from the 2005 discretionary fund, and (2) on the second page, 
where Banks’s copy noted that an exhibit with potential task force member names would be included with 
the agenda item.   
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over the telephone and met for dinner during this time period, so it was a reasonable assumption 
that he may have served as a “conduit” for collecting Banks’s comments and sending them to 
someone like Behnke.990 


Banks’s comments on the task force proposal made points that are consistent with the 
ultimate direction of the PENS Task Force.  First, he strongly implied that the “do no harm” 
principle should not be applied broadly by the task force, since (1) it “may impact on a large 
number of psychologists, for example, those who work for police departments, or for the prison 
system,” and (2) “any psychologist who assists in making soldiers more effective, increases the 
likelihood of causing someone harm.”  Second, he implied that it would be very difficult to 
discuss or draw any conclusion about the ethics of specific interrogation techniques since “[t]he 
tactics, techniques, and procedures (an Army term) may be classified.”  Third, he said that the 
task force “would be a great opportunity for APA to support classified research” on the topic of 
the “efficacy and effectiveness of various investigative techniques” (a phraseology paralleled in 
the PENS report in recommending future research).  Fourth, he revealed that he had provided 
APA person who was receiving the comments (apparently Newman) “the chapter [w]e wrote”, 
which covered issues of informed consent in interrogations.991   


Banks’s chapter comment is clearly a reference to the draft document entitled “Providing 
Psychological Support for Interrogations” (“PPSI”) (and which was formatted at the time as two 
“chapters”) that Banks and Dunivin had drafted and which Banks provided to Behnke in advance 
of the PENS Task Force meeting.  The PPSI was distributed at the task force meeting and 
eventually became (almost verbatim) the interrogation policy of the Army Medical Command in 
2006.  The key point in this draft document was that a psychologist’s role in interrogations must 
be analyzed using a four-word formula — “safe, legal, ethical and effective” — with the analysis 
under each word discussed in some fashion.  After Banks provided this formula to Behnke, and 
Behnke wrote language for task force chair Olivia Moorehead-Slaughter to recommend the 
formula to the task force (discussed more below), it became the key formula for the PENS Task 
Force and report. 


Thus, even before the Board had voted to actually form the PENS Task Force, Banks was 
communicating to APA (apparently through Newman) some of the key points regarding how he 


                                                 
990 Newman interview (June 15, 2015). The conclusion that Banks was corresponding with Newman 
about the document is the most logical one, since (1) Newman met with Banks the week of February 7, 
(2) Banks’s comments on the document are clearly to someone at APA, and (3) at that time it appears that 
Newman was the person at APA that Banks was closest with.  In addition, since Newman’s APA emails 
are no longer within APA’s possession (as Newman left APA in 2007), this provides an explanation as to 
why we did not find the document within APA’s email files (although it also may have been deleted from 
another current employee’s emails).  There is also no record of Behnke, Mumford, or Kelly sending the 
document to Banks.  And Dunivin indicated to Sidley that she did not recall ever seeing a task force 
proposal in February 2005.  Dunivin interview, May 27, 2005.  Banks said he could not remember who he 
received the document from or who he sent it to, and Newman said he could not specifically the 
document.  Banks, now retired, said he no longer had a record of the original email.  Email from Banks to 
Sidley (May 26, 2015).  A FOIA request from Sidley to DoD for related emails or documents is pending; 
no response has been received by DoD as of the writing of this report. 
991 Banks comments on agenda item (on file with Sidley). 
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and DoD would want to see the task force address these issues.  Our investigation found no other 
instance of someone outside APA — either outside DoD, outside the government, from within 
the pro-human-rights community, or otherwise — being asked to weigh in on the task force 
proposal in advance of the Board meeting. 


3. Board approval of task force 


The APA Board met on February 16 and 17 and voted to approve the creation of a “Task 
Force to Explore the Ethical Aspects of Psychologists’ Involvement and the Use of Psychology 
in National Security-Related Investigations” and to allocate $12,500 for it.992  A list of suggested 
task force member names were distributed during the Board’s Executive Session.  Behnke 
suggested that the potential names be distributed in a confidential “Executive Session” “[g]iven 
the political aspect of choosing” task force members and the “possibility of provoking strong 
feelings from people who feel slighted or left out.”993 


The names included in the Executive Session handout were the same as those on the 
January 18 list, now without any asterisked names, plus one additional name — David Shapiro, a 
Professor of Psychology at New York University.994  Shapiro was added to the list after he wrote 
a letter regarding his disappointment at APA’s responses to the abuses at Guantanamo Bay, 
which a Council representative, Trish Crawford, forwarded to the Council listserv on the evening 
of January 18 as discussed above.995  Crawford later suggested to Levant that Shapiro would 
make a good addition to his task force.996 


Despite this list of names and APA staff’s recommendations regarding its top 10 names, 
the Board did not select the task force members at this meeting but instead decided to issue a 
broader call for nominations.  The Board minutes note that Levant would send a call for 
nominations to Council.  On February 17, communications were sent out to the Council of 
Representatives, divisions, boards and committees announcing the formation of the task force 
and that nominations would be accepted.   Neither Levant, Behnke, nor other Board members 
during this time could recall the specific discussions about calling for nominations after the 
meeting.  Divisions, APA committees, state psychological associations, and individuals all 
submitted nominees in the weeks ahead. 


We can speculate on three possible explanations for the shift to a full call for nominations 
after the Board meeting.  One possibility is that Koocher or Levant may have reviewed the list 
anew and realized that more names were needed during the Executive Session.  Another 
possibility is that other Board members during the meeting raised concerns about having a 
broader list of nominations before finalizing the task force.  A third, perhaps more underhanded, 
possibility is that Newman’s (and later Dunivin’s) involvement with the Board meeting led to an 


                                                 
992 Approved Minutes of the Board (Feb. 16, 2005 & Feb. 17, 2005) (on file with Sidley). 
993 APA_0034126.   
994 Executive Session Handout (Feb. 16, 2005 & Feb. 17, 2005) (on file with Sidley).    
995 APA_0034381.   
996 APA_0844673.   
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open call of names.  As discussed, Newman likely received Banks’s thoughts on the task force 
board item ahead of the Board meeting.  Further, Newman told Sidley that he was concerned the 
task force would be staffed with people who did not have the appropriate knowledge of the 
issues to accurately comment on them.997  Newman was also in contact with APA staff ahead of 
the Board meeting and, as a member of the Executive Management Group, participated in the 
Board meeting discussions about the task force issue.  If Newman saw the list of initial task force 
individuals and was concerned about their competencies in this area, then, it is possible he would 
have informed Board members — either during their meetings or in private — that a wider call 
for nominations was needed.  He could have then informed Dunivin of his concerns who, one 
week later, conveyed her desire to have Banks on the task force (discussed more below), which 
propelled the task force to take a different complexion than what Behnke, Mumford, and Kelly 
had originally planned.     


The evening of February 17, Behnke sent Levant an email confirming the details of what 
had been discussed at the Board meeting regarding next steps: 


The Board liasons [sic] are Gerry Koocher and Barry Anton.  The Task Force will 
be staffed by the Ethics Office and the Science Directorate. Nominations are 
being sent to me, and the Ethics Office (Rhea Jacobson) is updating the list daily. 
The final day for nominations is March 1. We will have a conference call 
(tentatively scheduled for Tuesday, March 9), at which time you will choose the 
individuals for the Task Force. Before then we will have provided you a complete 
list of individual's names and biographical sketches for your review. We will also 
have drafted a letter that will be sent to the individuals whom you choose, that 
will provide possible meeting dates and other relevant information (e.g., the 
person will need to be able to attend and able to vote in order to be on the task 
force). My guess is that we will have over 200 names for your consideration.998 


Levant responded solely to Behnke’s prediction of how many nominations would come 
in: “Wow! 200 names … that is amazing.”999 


D. February 17 – March 18, 2005:  Influence of Debra Dunivin; Task Force 
Finalized 


1. Some early communications about task force nominees 


Once the call for nominations was sent out on February 17, a variety of nominations and 
communications came in to APA in various ways.  Notable examples include an exchange with 
Robert Kinscherff—who was a close friend of Behnke’s, knew Robert Fein from their work on 
forensic psychology issues in Boston, and was chair of APA’s Committee on Legal Issues 
(“COLI”) and former APA Ethics Committee chair—in which he commented swiftly and 
positively on three eventual government members of the task force. 


                                                 
997 Newman interview (Apr. 29, 2015). 
998 APA_0037359.   
999 Id. (ellipsis in original). 
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Kinscherff was responding to a post on the COLI listserv by APA the afternoon of 
February 17.  There, a psychologist who worked at the U.S. Secret Service’s National Threat 
Assessment Center—and therefore had worked closely with Robert Fein—posted on the listserv 
that Scott Shumate “would be very well-suited for this.”  Fein worked with Shumate at CIFA in 
DoD.  The evening of February 17, Kinscherff posted on the listserv in response, stating, “I 
would agree heartily with the nominations of Scott Shumate, Robert Fein, and Charles Ewing,” 
and added that Michael Gelles would be a good nominee.  Later that evening.  Behnke emailed 
Kinscherff a short thank you note using the lingo they often used with each other in emails.1000  
Although the behind-the-scenes communications are not made explicit in this email exchange, 
and Behnke, Fein, and Kinscherff did not recall anything about this exchange from 10 years ago, 
it strongly suggests that Behnke, Kinscherff, and Fein had coordinated this exchange in some 
way to ensure that Shumate, Fein, and Gelles would be nominated with prominent 
recommenders, especially in light of the way the detailed and sophisticated behind-the-scenes 
manner we observed Behnke typically operating.  Behnke also emailed Fein about two weeks 
later, noting that “[t]hese appointments are very political.”1001 


Also on February 17, former APA President Ronald Fox (“Fox”) emailed Levant to offer 
his assistance: “If it helps, I am willing to be an informal advisor behind the scenes as long as I 
do not leave my fingerprints on it, so to speak.”1002  Levant forwarded the email to Behnke, who 
responded to Levant that “[a]t your suggestion, I did speak with Ron [Fox] about the task [force] 
several weeks ago.  I will certainly keep him ‘in the loop,’ although without requiring his 
fingerprints.”  Levant responded, “Smile… Thanks.”1003  Behnke and Fox did not remember this 
communication, and neither thought that Fox had had any involvement in the task force, or that 
the two of them had any additional communications following this apparent conversation 
referenced in the email.1004  Levant told Sidley in an interview that Fox’s comment may have 
been the result of his advisory relationship with the CIA at the time, as described earlier in this 
report.1005  On the one hand, our investigation found no evidence that Fox was having any 
dialogue with Behnke or anyone else about the task force, or that he was being used as a conduit 
                                                 
1000 APA_0046817 (“You are indeed the dudissimus.”).  For more on Michelle Keeney, the psychologist 
who initially posted the message that Fein responded to, see Secrets behind the service, Monitor on 
Psychology (Sept. 2008), available at http://www.apa.org/monitor/2008/09/secrets.aspx. 
1001 APA_0035172.  Fein emailed Behnke on March 1 stating that Shumate had encouraged Fein to serve 
on the task force; Fein therefore wanted Behnke’s advice as to whether to put his name in and how to do 
so.  Behnke wrote that “[t]hese appointments are very political” and there were many nominees, but 
“there are no more than a handful of people in the country with your experience, and I will be very happy 
to speak with Ron Levant personally on your behalf.”  Fein asked in response if he should send a note to 
Ron whom he had known since they were in graduate school together, or to Koocher.  In response, 
Behnke asked if he could speak with Fein by phone about it.  Id.  Neither Behnke nor Fein recalled the 
conversation.  Fein’s nomination form states that he was nominated by himself and by Kinscherff and was 
recommended by COLI “with the following comment: ‘He has an ongoing contract with a defense agency 
and provides consultation in this area.’”  HC00085941. 
1002 APA_0037360.   
1003 Id.  (ellipsis in original) 
1004 Fox interview (June 11, 2015); Behnke interview (May 29, 2015).   
1005 Levant interview (May 13, 2015).   
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by the CIA or others to influence the task force.  On the other hand, given the secretive nature of 
the CIA and its activities, it is not a possibility that can be ruled out.  


2. Influence of Debra Dunivin 


The evidence shows that the most meaningful and influential communication regarding 
the composition of the task force came from Debra Dunivin, then chief Army BSCT 
psychologist at Guantanamo Bay, in several communications starting the day after the February 
Board meeting and running to the date of the selection committee meeting on March 18. 


Dunivin was a member of APA’s Council of Representatives at the time, and the 
Council’s February meeting was February 18 – 20, immediately after the two-day Board 
meeting.  Dunivin told Sidley that she returned to Washington from Guantanamo Bay  to attend 
the Council meeting.  As recounted in a subsequent email exchange and in Dunivin’s interview 
with Sidley, Dunivin spoke with Levant and Behnke during the Council meeting about the 
newly-formed task force and communicated strongly to them that it was essential that they 
include certain military and DoD officials, so that the task force could be properly informed by 
the psychologists who correctly understood the issues and challenges as a result of their work in 
the field for the government.  Dunivin said she told Levant in particular that it was essential for 
APA to have a proper outcome from the task force, because ethical guidance for psychologists 
who supported interrogations at Guantanamo Bay  and elsewhere was badly needed, although it 
needed to be the right kind of guidance.1006 


Dunivin told Sidley that her view was that APA should indicate that it was ethical for 
psychologists to participate in interrogation support within certain guidelines.  But she 
commentated that APA should not attempt to define with any specificity what the military should 
or should not do regarding interrogation techniques, since APA did not have the expertise to 
understand whether certain techniques would elicit accurate information.  Dunivin said she was 
against harsh and abusive interrogation techniques, and that the Army had done a good job of 
correcting prior mistakes. Hence by 2005, she and other psychologists were doing a good job, 
Dunivin claimed, of preventing interrogators from engaging in such techniques.  As to what 
ethical guidelines or boundaries should be placed on psychologists from APA, her view was that 
the “safe, legal, ethical and effective” formula she had created with Banks was a strong and 
sufficient approach.  Dunivin said that her commander and people in the intelligence and 
detention community told her that psychological expertise aided their efforts.  It was important, 
therefore, to have professional associations support these psychologists’ roles to alleviate the 
ability of a psychologist losing their license for being in these settings at all, she said.1007 


Dunivin said that one of the key points she communicated to Levant in this regard was 
that it was essential to include Morgan Banks on the task force (among others), so that the right 
kind of knowledge and expertise could be included on the task force.  She recalled that she was 
likely quite insistent with Levant and may have “gotten in [Levant’s] face” about the issue.1008 


                                                 
1006 Dunivin interview (May 20, 2015).   
1007 Id.  
1008 Dunivin interview (May 27, 2005).   
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Dunivin sent Behnke and Levant an enthusiastic follow up email on February 24, copying 
Newman and Banks.  She said she wanted to “underscore how strongly I feel that you must 
include Colonel Morgan Banks on this Task Force.  He’s the person with the absolute most 
experience in this area.”  Dunivin also said she agreed with the comment Levant had made to her 
that “this is likely the most important thing that APA will do this year.”  Dunivin offered to assist 
in any way she could.1009   


On March 2, Dunivin (who was back at Guantanamo Bay) emailed Behnke saying she 
wanted to talk with him and had tried unsuccessfully to reach him by calling APA.1010  As they 
emailed about how to connect by phone, Dunivin said that she “wanted to talk a bit about the 
composition of the Task Force before it’s finalized.”  Behnke responded on March 15 that “[w]e 
are getting down to the wire” and suggested a call that evening or the next day.  Dunivin 
responded right away and asked if Behnke was available then, and they appear to have connected 
by phone that morning and to have discussed her sending in a written suggestion about who 
should be on the task force.  (Both said they do not remember the call.)  The afternoon of March 
17 she asked if she could send him “my note” the next morning and said it was “almost written.”  
Knowing that the selection committee meeting was the next day, Behnke responded that it would 
be “ideal” if Dunivin could submit that evening, or otherwise as early as possible the next 
morning.  Later that afternoon, Dunivin attached a letter to an email to Behnke, and wrote in her 
email, “[h]ope this accomplishes its purpose….REALLY appreciate your help with this.”1011 


The one-full-page, single-spaced letter from Dunivin listed all six of the government 
officials who were initially selected by the selection committee.1012  Her letter was (based on the 
evidence) the only document with nominee names distributed at the selection committee meeting 


                                                 
1009 APA_0046640.  Behnke forwarded Dunivin’s email to Kelly, who responded that Banks was 
“supposed to be great” and that Newman knew him.  Id.  Behnke responded, “Okay, good — we’ll 
definitely want to have our ‘top ten’ going into the conference call.”  Id.  This was apparently a reference 
to the originally-scheduled March 9 conference call to discuss nominees.  We found no evidence that such 
a call occurred, and believe that instead, the only discussion with Levant, Koocher and Anton about task 
force nominees occurred on March 18 in person.  On March 11, Behnke emailed Anton and Koocher, 
copying Levant, stating that “[w]e have just completed compiling the list of nominees for the Task Force, 
and have 110 names.”  APA_0035852.  Behnke said Levant wanted to meet the next weekend when they 
would be together for APA “Consolidated” meetings of boards and committees, and this is what occurred 
(on Friday, March 18). 
1010 APA_0048446.  Also around this time, on March 1, Col. Larry James (“James”) emailed Levant about 
his interest and concerns about serving on the task force.  In particular, James noted a “fear of pre-
conceived biases of some who may be anti-military.”  Levant forwarded the message to Behnke, who 
stated he would contact James about his concerns.  Behnke wrote Levant, “We will strive to be sensitive 
to the concerns of our colleagues in the military, and when assembling the task force a top priority will be 
to ensure that we have individuals who are informed about the issues, and bring an open mind to the 
complexity and challenge of thinking through the ethical aspects of this work.  We are aware of the strong 
feeling that media accounts have elicited, but as a scientific profession our first obligation is to begin with 
the data.”  APA_0036276. 
1011 APA_0048446 (ellipsis and capitalization in original). 
1012 One of the six, Thomas Williams, was never actually contacted by the selection committee but had his 
spot taken by a different military psychologist, Bryce Lefever, as shown by Behnke’s handwritten notes. 
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other than the full packet of all the nominees, which included information they or their 
recommenders had submitted and a nominee’s APA membership information if applicable.  
(Behnke’s hard-copy file included six copies of Dunivin’s letter, one of which had a small 
amount of notes from Behnke on it, and Behnke and Koocher recalled the document being 
passed out at the meeting.)  The document, and Dunivin’s communications with Behnke, Levant, 
and Koocher (see below) are, thus, likely the most influential communications on the task force 
at its selection of task force members that the selection committee received.  After an 
introductory sentence, Dunivin’s letter to Behnke began: 


We are agreed that composition of the Task Force is critical to accomplishing its 
mission.  I am concerned that in our efforts to be broad-based within psychology, 
we will miss some critical areas of expertise in the actual field that is the focus of 
the TF. . . . I am suggesting that the following people MUST be included in order 
to ensure that we: 1.) cover the various categories of expertise within the field of 
psychology related to national security (i.e., interrogation support, profiling, 
counterintelligence, policy development) and 2.) include some folks who provide 
a bridging or cross-over function between the various components — those 
known and respected within APA governance, with experience working in these 
unique areas of professional practice, familiar with the ethics issues inherent in 
this work.1013 


She then listed nine names (including herself) along with descriptions of why they were 
important and how important they were.  The names were: 


• Morgan Banks (“the [U.S. Army Special Operations] Command psychologist 
with policy oversight for behavioral science consultation team support for all 
Special Operations Command in support of national security issues. Decades 
of experience in this area.  Absolutely essential to the work of the TF.”)[ task 
force member] 


• Thomas Williams (“Essential”) [initially listed as the tenth member of the task 
force in Behnke’s notes from the March 18 selection committee, but not 
ultimately chosen and replaced by Bryce Lefever]  


• Scott Shumate (“Essential”) [task force member] 
• Michael Gelles (“Essential”) [task force member] 
• Kathleen Civiello (“Need the NSA perspective.”) 
• Richard Ault (“Need FBI perspective.”) 
• Joseph Matarazzo (“tremendous bridging function.  Others who could 


function in this role include Mel Gravitz and Charlie Speilberger.”) 
• Larry James and herself [James was a task force member] 


Separately, Dunivin had been communicating with Koocher about Banks, and this 
communication revealed an eventual concern about the fact that Banks was not an APA member.  
In an email to Koocher that apparently was sent around the time of the February 18 – 20 Council 
meeting, Dunivin wrote, “I know folks are looking to add military members.  The person who 


                                                 
1013 APA_0035179; APA_035180. 


JA2472







INDEPENDENT REVIEW REPORT TO APA  PENS TASK FORCE, & INITIAL AFTERMATH     
 


236 
 


knows most about this topic is COL Morgan Banks . . . . Those Special Ops folks have been 
involved in this work for twenty years. . . . This is something most folks don't appreciate. Can 
you ensure that Morgan Banks is one of the task force members?”1014 


In a follow up email to Dunivin on March 15, Koocher noted that Banks was not an APA 
member, and asked if he was prepared to join APA.1015  Dunivin responded later that day that 
Banks was probably not prepared to join APA, but pushed Koocher to support her and military 
psychologists by including him on the task force:  


I think this matter goes to the very heart of a purpose for establishing the TF - to 
answer the question if APA is providing sufficient support to psychologists on the 
front line of this area of practice. The answer has to be ‘no.’  I, for one, want that 
to change. Inclusion of such folks begins here. With the TF. And moves on 
from there.  Can you support me on this?1016   


Koocher responded later that day: “It is exceptionally hard to argue that a person not 
accountable to APA ethics code should be on a task force discussing ethics in psychology.   
Sadly, that issue goes to the very [heart] of the matter.”1017 


On the morning of March 18, the day of the selection committee meeting, Dunivin 
reached out to Behnke for his help on the issue: “Heads up on another concern that looms on the 
horizon.  That is the issue of APA membership.”  Without mentioning Banks, Dunivin said that 
she had been corresponding with Koocher on the issue, and while she typically agreed that task 
forces should only include APA members, “[i]n this instance I believe there are some reasons to 
consider it differently.  More later.”1018  Behnke emailed her that afternoon asking for a phone 
call, but it is not clear if they connected by phone.1019  But late that afternoon, Dunivin emailed 
Koocher to thank him for his conversation (suggesting Dunivin and Koocher had spoken by 
phone); her email set out more detail about Banks’s background in an effort to explain again why 
Banks needed to be on the task force, in her view.1020 


Subsequent emails show that Koocher changed his mind and agreed that Banks should be 
on the task force.  He told Sidley that the letter from Dunivin that was passed out at the meeting 
substantially influenced him.1021  Specifically, Koocher told Sidley that he was eventually 
convinced that Banks’s intimate knowledge of SERE training and other interrogation issues 


                                                 
1014 This content of this email, sans the date, was copied onto Banks’s nomination sheet within the packet 
of nominees compiled by Behnke and APA staff.  HC00008594 at 14.  
1015 APA_0035139. 
1016 Id. 
1017 APA_0035139.   
1018 APA_0048446. 
1019 Id. 
1020 APA_0035139.   
1021 Koocher interviews (Mar. 19, 2015 & June 12, 2015).   
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outweighed his demand that Banks be an APA member.1022   The day after the selection 
committee meeting, Behnke emailed Levant, Koocher, Anton, and Kelly and explained that he 
had spoken with Banks, asked him to be on the task force, and had discussed the issue of APA 
membership.  Behnke’s email did not indicate that Banks would be willing to become an APA 
member but said that Banks had indicated that he “‘certainly’ adheres to the APA Ethics Code 
and will continue to do so.”  Koocher responded that Behnke should tell Banks that “he was the 
unanimous first choice of the selection committee . . . that we really want him on board, [and] . . 
. that the president-elect [Koocher] has offered to pay his dues and that he is welcome to resign 
from APA after serving on the committee if we have not won back his confidence as an 
association friendly to our members in the armed services.”1023  Banks did not rejoin APA until 
2009. 


3. Final selection of task force members 


On March 18, Behnke, Koocher, Levant, and Anton met to finalize the task force 
names.1024  A total of 111 nominees were compiled for review at the meeting.1025  Of these 111 
names, about 70% (77 nominees) had little or no connection to the military/government (either in 
active duty or as a consultant), while the remaining 30% (34 nominees) did.1026  However, 60% 
of the 10 task force selections were military/government-affiliated members and 40% were 
civilians with no connection to the military/government, as listed below: 


 DoD members: 


• Morgan Banks: Command Psychologist and Chief of the Psychological Applications 
Directorate of the U.S. Army Special Operations Command (“USASOC”) 


• Robert Fein: Forensic psychologist and consultant to the DoD Counterintelligence 
Field Activity (“CIFA”) 


• Michael Gelles: Chief Psychologist for Naval Criminal Investigative Service 
(“NCIS”) 


• Larry James: Chief of Department of Psychology at Tripler Army Medical Center 


                                                 
1022 Koocher interview (June 15, 2015).   
1023 APA_0035131.  Koocher later clarified to Sidley that Banks might not have been a unanimous first 
choice since Gelles and Fein were his top choices.  Koocher interview (June 12, 2015).   
1024 APA_0035177.  The email mentioned that Kelly might be included in part of the selection 
discussions, but Kelly stated that she was not part of those conversations.  Kelly interview (Apr. 24, 
2015).  In an interview with Anton, he thought that Honaker was also in the room, but Honaker explained 
to Sidley that he had no direct role in the PENS process.  Koocher told Sidley that Behnke was the only 
staff member in the meeting.  Koocher interview (June 12, 2015).         
1025 HC00008594.  There are 110 names listed at the beginning of the document, but one additional name 
is included in the binder, Joy Rice, who was omitted at the beginning.   
1026 These numbers were compiled by examining the biographical information included in the nomination 
binder, See HC00008594.  In some cases, biographical information was incomplete or missing.  In those 
cases, a nominee was denoted as non-DoD unless indicated otherwise.  
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• Bryce Lefever: Product Line Leader at the Naval Medical Center; was Command 
Psychologist of the Naval Special Warfare Development Group during September 11 
and advised on missions in Afghanistan   


• Scott Shumate: Director of Behavioral Science at CIFA 


Non-DoD members: 


• Olivia Moorehead-Slaughter (chair): Senior Faculty Consultant for the Center for 
Multicultural Training Program; Vice-Chair of APA Ethics Committee  


• Jean Maria Arrigo: Independent social psychologist; oral historian work focus on 
intelligence and military community  


• Nina Thomas: Clinical psychologist and faculty member at New York University; 
research in ethnic conflict, terrorism, and genocide  


• Michael Wessells: Professor of Psychology at Randolph-Macon College and 
Columbia University; research and experience in war zones and child protection1027  


Behnke’s “PENS” hard-copy file contained two sets of handwritten notes on task force 
selections, one set that likely arose before and one set that appears to come, at least in part, from 
the March 18 meeting.1028  The sets of notes appear to show listings of individuals who may fit 
into certain categories for the task force.  For example, the earlier set of notes lists the following 
groupings: Ethics, Operations, Research/Science, International, and Peace.1029  The latter set of 
notes lists the following groupings: Social Psychologists, Military, Division 48, JD/Forensic, 
Trauma/Effects, and International.1030   


The earlier set of notes first lists five individuals from the military and DoD (James, 
Gelles, Schumate [sic], Banks, and Williams) with a bracket around them and the words 
“19/operations”, a reference to Division 19 (military psychology) and the fact that these were 
military or Defense Department operational psychologists.  It then lists a name from “Science” 
(Matarazzo), one from “international” (Wessells), and two unnamed people from “48” (Division 
48, Peace Psychology), with one spot open. 


The latter set of notes, which Behnke and Koocher thought came from the March 18 
meeting, includes a numbering of the task force members from one through ten, and inserts a 
dividing line between the top half of the list, who are DoD members, and the bottom half of the 
list.  Numbers 6 through 9 are non-DoD members.1031  However, number 10 is also a DoD 
member, Bryce Lefever.  His name appears next to Thomas Williams (“Williams”), whose name 


                                                 
1027 The full biographical statements each member provided for the PENS Task Force are available at 
https://www.clarku.edu/peacepsychology/tfpens.html.   
1028 HC00008982; HC00008985.   Document HC00008982 is likely the earlier set of notes since not all 
names of the final task force are listed on this set.  Document HC00008985, by contrast, contains the 
names of all final members (along with Tom Williams).+   
1029 HC00008982.+ 
1030 HC00008985. 
1031 Id.   
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is crossed out.  It is probable, then, that the first nine names on the list are intentionally split into 
two groups (DoD vs. non-DoD), with the order within those two groups reflecting the selection 
committee’s order of preference.  But the inclusion of a military member (Williams, then 
Lefever) as the tenth members, suggests that after deciding on nine members—and faced with a 
decision about whether to choose a fifth non-DoD member or a sixth DoD member—the 
selection committee intentionally chose the latter approach.   


The 10 task force members are listed as follows in Behnke’s latter set of handwritten 
notes: 


• Morgan Banks 
• Robert Fein 
• Larry James 
• Michael Gelles 
• Scott Shumate 
• Michael Wessells 
• Jean Maria Arrigo 
• Nina Thomas 
• Olivia Moorehead-Slaughter 
• Bryce Lefever1032 


It is unclear from any of the notes, emails, and interviews why Tom Williams’s name was 
crossed out and replaced by Lefever.  Williams was a top-ten choice by Behnke and the Science 
Directorate in mid-January 2005, Dunivin endorsed him, and he was Division 19’s top 
choice.1033  There is also no indication from the emails Sidley collected that Williams was ever 
offered a position on the task force and declined.  Williams confirmed with Sidley that no one 
had reached out to him about the PENS Task Force after he had submitted his nomination.1034  It 
is possible, however, that Behnke may have wanted an active duty Navy representative on the 
task force.  Morgan Sammons, Specialty Leader for Navy Clinical Psychology at the time, 
originally nominated Lefever.  He recalled that Behnke and him had a conversation, likely after 
the February 2005 Council meeting, where Behnke inquired whether Sammons had any 
nominees for the task force in mind.  Sammons told him that he would nominate Lefever.1035  
Sammons later spoke with Lefever and, according to Lefever, told him that, if Lefever was 


                                                 
1032 Id.   
1033 APA_0023697; APA_0023695.   
1034 Williams interview (June 8, 2015).  In an email to Sidley, Koocher speculated why Lefever and other 
DoD members were ultimately chosen: As I mentioned previously, we were trying to get broad 
representation.  We very much wanted Gelles because of his status as former military (NCIS) officer who 
publically criticized some interrogation practices.  We wanted Larry James because he’d gone into Abu 
Ghraib on a “cleanup” mission after publicity on bad behavior by MPs and he’d been outspoken about 
problems he’d witnessed.  Morgan Banks was wanted because of his SERE experience.  There most likely 
would have been some type of experience or skill Lefever was presumed to have that Williams or others 
mentioned by Dunivin did not.  Email from Koocher to Sidley (June 13, 2015). 
1035 Sammons interview (June 23, 2015).   
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interested, “we’ll get you on there.”1036  Lefever said he was interested, offered his nomination 
(with Sammons’s blessing), and placed on the task force.    


The latter set of Behnke’s notes also includes comments about Dunivin, possibly in 
reference to Behnke and Dunivin’s earlier conversations.  The notes also state, “Balance of law, 
Duty, + Ethics Code.”1037  This language is pulled directly from a subheading of a draft chapter 
that Banks and Dunivin were working on at the time, “Providing Psychological Support for 
Interrogations” (“PPSI”),1038 which (set out above) became the basis of future BSCT policy 
documents at the Department of Defense and from which the PENS report uses language like 
“safe, legal, ethical, and effective.”1039  The relevance of the PPSI is discussed further later in 
this section as well.   


Behnke began scheduling telephone calls with the selected task force members starting 
later on Friday, March 18 and through the coming days.  His email drafts included a telephone 
script he used with each task force member during their conversation.1040  Behnke’s script to 
members noted that names would be kept confidential for the “time being,” that task force 
“names will be public,” that task force members “must be able to” vote, and that members should 
raise any issues that might embarrass APA (the “ugly question” is what this refers to in Behnke’s 
notes).1041    


In interviews with Sidley, neither Levant, Koocher, Anton, or Behnke recalled what 
specific conversations occurred during the March 18 meeting that led them to ultimately choose 
these 10 names over other nominees, or why the tenth member chosen was a DoD member rather 
than a non-DoD member, even though this decision led to the much-criticized 6-4 split of the 
task force (6-3 if you consider that Moorehead-Slaughter was a non-voting chair of the group).  
Levant commented that he had a very “hands-off approach to PENS,” and that he likely deferred 
to Behnke, Koocher, and Anton.1042  Each offered general insights on those selected but did not 
recall the specific decision or conversations about each member.  In their interviews (except as 
noted below), they offered the following statements about why each member was selected.  
Although in light of their caveats that they could remember little about this meeting, we do not 
put much weight on these statements:  


• Morgan Banks (“Banks”) 


                                                 
1036 Lefever interview (May 3, 2015).   
1037 HC00008985. 
1038 HC00008909; HC00008914.   
1039 Dunivin’s March 18 message to Koocher alluded to Banks’s role in incorporating his language into 
past and future Army policy documents: “In fact, he espouses that in writing in the . . . manual he has 
developed for psychologists working in this area of practice.  Further he has been instrumental in 
inserting this language in the Standard Operating Procedures developed at my current location, and we 
expect that this language will soon be implemented Army-wide as a result of his efforts.”  APA_0035139.  
1040 APA_0008984.   
1041 Id.; See also Behnke interview (May 22, 2015).   
1042 Levant interview (May 13, 2015).   
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o As noted above, it appeared that Banks was the top selection of the group.   
o Koocher raised issues about his lack of APA membership, discussed further 


below.   
o Anton recalled that it was important that Banks participate because “he was 


the head of the whole thing” and knew about the interrogation history at the 
time.1043 


• Robert Fein (“Fein”) 
o Koocher described Fein as a long-time friend who had consulted with the FBI 


and Secret Service.  He explained that Fein was selected  because “he had 
expertise in threat assessment and ‘knew the scientific data.’ ”1044  


o Behnke noted in an email response to Fein’s task force nomination that “there 
are no more than a handful of people in the country with your experience and 
I will be very happy to speak with Ron Levant personally on your behalf.”1045 


• Michael Gelles (“Gelles”) 
o Koocher explained that the selection group specifically selected Michael 


Gelles because he was an outspoken opponent to the Bush administration 
procedures.1046 


• Larry James (“James”) 
o Koocher stated that James was selected because he had been sent to Abu 


Ghraib, and Koocher “figured that if there was anybody who would know 
about abuses it would be Gelles and James.”1047 


• Bryce Lefever (“Lefever”) 
o Koocher believed Lefever, along with Shumate, were selected because they 


were “most likely to know the naughty stuff” that was going on, even though 
they had not publically spoken out.1048 


• Scott Shumate (“Shumate”) 
o See Koocher’s note on Shumate above.   


• Olivia Moorehead-Slaughter (“Moorehead-Slaughter”) 
o Anton recalled that the March 18 meeting discussed appointing a task force 


chair who was well-respected and neutral.  He had a lot of respect for 
Moorehead-Slaughter.  She was not the only person discussed as chair (as 
mentioned earlier, Behnke early on suggested Robert Kinscherff as a possible 
task force chair) but he recalled that her diversity was important to the 
selection group.1049   


• Jean Maria Arrigo (“Arrigo”)  
                                                 
1043 Anton interview (May 8, 2015).   
1044 Koocher interview (Mar. 20, 2015).   
1045 APA_0035172.   
1046 Koocher interview (Mar. 20, 2015).  Gelles had been a whistle-blower on abuses occurring in 
Guantanamo Bay related to the Mohammed Al-Qahtani interrogation. 
1047 Id.   
1048 Id. 
1049 Anton interview (May 8, 2015).   
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o Koocher commented that he thought Arrigo’s name sounded like she might be 
Latina or Asian and that he wanted to achieve ethnic diversity in the task 
force.1050 


o Behnke’s latter set of notes confirm that the group thought Arrigo was Latina.  
For one, there is a note next to Arrigo’s names that says “Latina.”  And there 
is another note that states “3 women” and “3 minorities;” James and 
Moorehead-Slaughter are African-American, so Arrigo was the third member 
they thought who was ethnically diverse.1051 


• Nina Thomas (“Thomas”) 
o Koocher believed that Thomas would be “sophisticated” about these issues 


because she was a former television reporter.1052  Thomas also served on the 
Finance Committee with Koocher in 2004.1053   


o Behnke believed that Levant thought “very highly” of Thomas.1054 
• Michael Wessells (“Wessells”) 


o  Behnke remarked that Merry Bullock advocated his being included in the task 
force early on and everyone held him in high regard  throughout the selection 
process.1055 


4. Overall observations 


Several dynamics are apparent in the development of task force nominees from January 
through March: 


• APA staff considered the civilian/military split of task force members from the start 
of gathering task force nominees.  Although the ultimate PENS Task Force was 
intentionally weighted in favor of the military and Defense Department (a critical 
factor in its outcome), the initial staff-recommended task force members were more 
equally divided.   
 


• However, things had changed by the February 2005 Board meeting.  Prior to the 
Board meeting, APA (apparently through Russ Newman) confidentially consulted 
with Banks about the language of the actual Board agenda item defining the task 
force proposal before the APA Board voted on it, and Banks provided written 
comments.  At the Board meeting, at which Levant, Koocher, and Newman 
participated in the discussion on this item, the Board authorized the creation of the 
task force but decided not to accept the staff recommendations and instead to solicit 
nominations from APA divisions and members. 


                                                 
1050 Koocher interview (Mar. 20, 2015).   
1051 HC00008985.  
1052 Koocher interview (Mar. 20, 2015).   
1053 Treasurer’s Report, APA Annual Report, 2004, available at 
https://www.apa.org/pubs/info/reports/2004-treasurer-report.pdf. 
1054 Behnke interview (May 22, 2015).  
1055 Id.   
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• Almost immediately thereafter, Dunivin intervened in the process, insisting to Levant 
and Behnke that Banks must be included in the task force, and that the composition of 
the task force was “critical to accomplishing its mission.”  Dunivin then delivered a 
strongly-worded letter to Behnke the day before the March 2005 meeting of the task 
force selection committee (Levant, Koocher, Anton, and Behnke), in which she 
identified all but one of the six DoD members initially chosen for the task force.  
Despite the fact that the vast majority of nominations APA received for the task force 
were people who had no affiliation with the military or government, the ultimate 
breakdown was 6-3 in favor of DoD psychologists and one non-voting non-DoD 
chair.  Some APA officials and staff involved in the selection process claim that the 
ultimate breakdown between military and non-military members ignores the diversity 
within the DoD members of the task force.  But there is no documented discussion in 
the first part of 2005 about the diversity of the DoD members.  On the contrary, 
Behnke’s handwritten notes indicate he grouped all of the DoD members together in 
his categorization of potential task force members.  
 


• These importantly-timed and confidential consultations with Banks and Dunivin 
appear to have been unique—we did not find evidence of APA having similar 
consultations with other individuals or constituencies.  And they were highly 
influential. 


 
• While some APA officials and staff involved in the selection process claim that the 6-


4 majority did not matter because the eventual report was a “consensus document,” 
the discussions in the first part of 2005 indicate an awareness and importance about 
members who could vote.  The consensus argument made today appears to be a post-
hoc response to the critique about the composition of the task force and, as seen 
below, was not an argument raised at the time when this criticism first arose.  In 
short, it would have been clear to everyone involved in early 2005 that selecting six 
voting, DoD members would be a dominant voting bloc within the task force, and 
would send a very strong positive message to DoD about APA’s support.     


E. Task Force Members Announced and Concerns Arise: April 2005 


By April 8, 2005, all 10 task force members had formally accepted a position to serve on 
the Presidential Task Force on Ethics and National Security (“PENS”).1056  On April 19, Behnke 
                                                 
1056 APA_0024560.  Wessells was the last person to accept since he was out of the country during much 
of this period.  The task force was originally called the “Presidential Task Force to Explore the Ethical 
Aspects of Psychologists’ Involvement and the Use of Psychology in National Security-Related 
Investigations.”  It is not clear when exactly the task force’s name was ultimately shortened to the PENS 
Task Force.  Nomination emails for the task force sometimes referred to the group as the “task force on 
ethics and national security,” and sometimes as the task force on “national security-related 
investigations.”  Behnke’s emails after the selection meeting to task force selectees referred to the “task 
force on ethics and national security,” suggesting that the name was finalized near or during the selection 
meeting.   Behnke also informed APA’s IT Department on March 29, after being told of character 
limitations on creating a new listserv, that the name of the listserv was titled “Psychological Ethics and 
National Security,” and that the full task force name was the “Presidential Task Force on Psychological 
Ethics and National Security.”  See APA_0048355.   
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emailed all task force members to inform them that APA would publicize their names to the 
Council and that Council members could share that information as they wished.  Behnke also 
noted that members would receive a packet of background reading materials and that a PENS 
Task Force listserv was forthcoming.1057  


Each task force member received background materials that totaled nearly 500 pages.1058  
The readings included ethical codes for other professional organizations, relevant United Nations 
and World Medical Association declarations, court cases, academic articles, and news reports, all 
of which appeared to comprehensively cover the relevant issues for the task force.  Several of the 
materials described specific interrogation techniques that were used at the time and the 
controversy surrounding them, for example: (1) Bloche and Mark’s articles that mentioned 
sensory and sleep deprivation and stress positions;1059 (2) Washington Times and Boston Globe 
articles that described the conflict between NCIS and the DoD over harsh interrogation 
techniques (the Washington Times article also alluded to waterboarding) and the DoD’s revised 
categories of approved interrogation techniques;1060 (3) a Lancet article that described the abuses 


                                                 
1057 APA_0025245.  Fein separately responded to Behnke on April 14, 2005 and noted that he wanted to 
discuss “the composition of the group.”  APA_0037968.  The two scheduled a telephone call thereafter.  
Neither Fein nor Behnke could recall the substance of this exchange.  Fein interview (May 11, 2015); 
Behnke interview (May 22, 2015). 
1058 The full set of background materials are not included in this report’s appendix.  Instead, the table of 
contents and any materials cited above are fully attached.  See HC00005567.    
1059 Gregg Bloche & Jonathan Marks, Doctor’s Orders – Spill Your Guts, Los Angeles. Times (Jan. 09. 
2005), available at http://articles.latimes.com/2005/jan/09/opinion/op-brutality9; Gregg Bloche & 
Jonathan Marks, When Doctors Go to War, New England Journal of Medicine (Jan. 6, 2005), available at 
http://www.nejm.org/doi/full/10.1056/NEJMp048346). 
1060 HC00005567, Tabs 17, 25, & 26.  Outside of these background materials, the use of waterboarding 
was well-covered in the media.  One of earliest media reports about waterboarding detainees was June 
2004.  A New York Times article from June 2004 about the 9/11 Commission Report included unnamed 
senior officials stating that Khalid Sheikh Mohammed was waterboarded—“a technique in which his head 
was pushed under water and he was made to believe that he might drown.”  David Johnston & Don Van 
Natta, Jr., Threats and Responses: The Interrogations; Account of Plot Sets off Debate Over Credibility, 
New York Times (June 17, 2004), available at http://www.nytimes.com/2004/06/17/world/threats-
responses-interrogations-account-plot-sets-off-debate-over-credibility.html.  Three days later, Newsweek 
published an article that noted the approved use of waterboarding on Abu Zubaydah in the context of 
John Yoo’s 2002 DOJ memo on accepted interrogation techniques.  Newsweek described the technique as 
“dripping water into a wet cloth over a suspect's face, which can feel like drowning.”  John Barry, A 
Tortured Debate, Newsweek (June 20, 2004), available at http://www.newsweek.com/tortured-debate-
128593.  By March 2005, then-CIA Director Porter Goss was questioned about waterboarding at a 
congressional hearing by Senator McCain.  Douglas Jehl, Questions Are Left by C.I.A. Chief on the Use of 
Torture, New York Times (March 18, 2005), available 
at http://www.nytimes.com/2005/03/18/politics/questions-are-left-by-cia-chief-on-the-use-of-torture.html. 
 In April 2005, New York Times columnist Bob Herbert declared that “’euphemisms like . . . 
waterboarding are now widely understood.”  Bob Herbert, On Abu Ghraib, the Big Shots Walk, New 
York Times (April 28, 2005), available at http://www.nytimes.com/2005/04/28/opinion/on-abu-ghraib-
the-big-shots-walk.html. 
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at Abu Ghraib with an overview of the harsh tactics used against prisoners;1061 (4) a transcript of 
an interview with Neil Lewis in which he described the FBI’s concerns with the abusive methods 
being used at Guantanamo Bay;1062 and (5)  the Istanbul Protocol, which outlined specific torture 
techniques more broadly and how one could identify the signs of each.1063  


APA publicized the task force member names within APA in at least two ways.  Council 
was given a list of the PENS Task Force members along with their biographies over email on 
April 26, 2005, and APA’s Science Policy Insider News, an electronic publication of the Science 
Directorate, released the names of the task force members in its May 20, 2005 issue.1064  Several 
APA Divisions, either through their Council representatives or representatives from other 
Divisions, received the names of the task force members.  Division 48 (Peace Psychology) 
posted the names and biographies of the task force members on its website on May 5, 2005.1065  
Linda Woolf, then-President of Division 48, informed Sidley that no one at APA ever asked that 
the Division remove this information.1066  However, when the PENS report was released, no 
names of task force members were listed, apparently due to sensitivities from some of the 
members.1067 


By April 27, 2005, the day after the Council received the task force member names, APA 
had already received two written expressions of concern over the number of DoD members on 
the task force.  First, on the Committee for the Advancement of Professional Practice listserv, 
David Hess stated that the PENS Task Force members were an “interesting array of individuals” 
but “wondered about conflicts in interest.  Some of these individuals appear to be in security 
positions within government.”1068  Behnke forwarded the message to Levant and noted that he 
would like to “nip” the conflict of interest point “in the bud.”  Behnke explained to Levant the 
importance of having a task force with “first-hand knowledge of what psychologists are actually 
doing; the Task Force could not fulfill its charge without a solid grasp of what roles 
psychologists take in national security-related activities.”1069 


Separately, Division 32 member Marsha Hammond submitted an inquiry via the “Ask the 
President” email address raising the same point: 


                                                 
1061 HC00005567, Tab 22. 
1062 HC00005567, Tab 23.   
1063 HC00005567, Tab 36 (table of contents only).   
1064 Council listserv email (Apr. 26, 2005); SPIN listserv email (May 20, 2005).   
1065 The webpage still exists today.  See Members’ Biographical Statements, American Psychological 
Association Presidential Task Force on Psychological Ethics and National Security (May 5, 2005) 
available at https://www.clarku.edu/peacepsychology/tfpens.html. 
1066 Woolf interviews (Mar. 26, 2015 & Mar. 31, 2015).   
1067 APA_0040386.   
1068 APA_0844437.   
1069 Id. 
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It’s an interesting bunch of people. All appear well qualified. However, this 
caveat would be in order, I believe: Out of the TEN members of the committee, 
six are employed / associated with, per their bios, by the Armed Services.  While 
this could be argued to be appropriate in terms of information gathering — 
and indeed essential, their vested interest in the outcome cannot be discarded. 
Moreover, they outnumber the others.  It seems to me that unless the REAL 
agenda is to white wash the behavior of mental health specialists in the 
Armed Services re: torture and associated practices, APA would have chosen 4 or 
5 Armed Services-related people. I'd like to think otherwise, but frankly that 
would be to stupidly dismiss the arm-twisting tactics of Bush's administration 
and  what people are ‘encouraged’ to do in terms of what they say.1070 


Behnke forwarded Hammond’s email to Farberman, Newman, Gilfoyle, and Childress-
Beatty, explaining that this was the second message that raised a conflict of interest issue 
regarding the composition of the PENS Task Force, and he suggested a draft response. 1071  
Behnke ultimately sent Hammond a reply on May 5, 2005 that underscored the importance of 
having DoD members and the lack of an investigatory role for the task force.  It read in part:   


[I]t is very important for this task force to include individuals who know what role 
psychologists are asked to assume in national security-related activities.  Such 
information is absolutely essential for the Task Force to do [their] work . . . much 
in the same way a group revising the Standards for Educational and Psychologist 
Testing would need Division 5 and school psychologists as important 
contributors. 


You voice a concern about possible conflicts of interest. I would like to clarify 
that the Task Force does not have an investigatory or adjudicatory function or 
role. . . . Please note that according to APA Bylaws, the APA Ethics Committee is 
charged with conducting investigations and adjudicating ethics complaints.1072 


Hess’s and Hammond’s notes were the first of many complaints lodged against APA about the 
composition of the PENS Task Force in the days, months, and years ahead.  


       


II. PENS LISTSERV AND RELATED DISCUSSIONS 


 The PENS listserv emails spanned from April 2005 to June 2006.1073  The description of 
messages and notes below highlight noteworthy correspondence leading up to the PENS Task 
Force meetings in late June 2005.  The full set of listserv emails are appended to this report.  
                                                 
1070 APA_0047793. 
1071 Id. 
1072 APA_0047772.   
1073 See generally PENS Listserv, available at 
http://s3.amazonaws.com/propublica/assets/docs/pens_listserv.pdf.  There is one additional email on the 
PENS listserv from November 11, 2008 from PENS members Arrigo and Wessells re: the PENS process.  
The email was sent to multiple listservs, however, and is not a PENS-only correspondence. 
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A. Listserv begins: Gelles’s Opening Thoughts, Behnke’s Handling of Moorehead-


Slaughter, Tensions between Gelles and Shumate 


Moorehead-Slaughter formally accepted her position as the PENS task force chair on 
April 5, 2005.1074  She had been discussed as the possible PENS Task Force chair as early as 
January 2005 when Kelly, Mumford, and Behnke compiled their early lists of task force 
candidates.1075  In her interview with Sidley, Moorehead-Slaughter surmised that, despite her 
lack of national security experience, she was appointed as chair because of her ethics background 
(she was Vice-Chair and incoming-Chair of the Ethics Committee during that time) and her 
facilitation skills.1076  Behnke commented that her and Moorehead-Slaughter had many of the 
same views on the task force and would often discuss them over the telephone or email as the 
PENS Task Force listserv and meetings proceeded.1077  


Behnke sent out the first email on the listserv on April 22, 2005, informing the group that 
the listserv was “hidden” in order to provide an “extra layer of security” for task force 
matters.1078 


Gelles was the first task force member who offered substantive thoughts on the listserv.  
An email he sent to Behnke was forwarded to the entire group on April 23, in which Gelles 
commented on the role of psychologists in interrogation settings in upcoming DoD policy 
revisions.1079  Gelles’s position here, which remained consistent through the PENS process, was 
that psychologists should never conduct interrogations and should, instead, consult with the 
interrogators only.  He expanded on his thoughts on May 5, at the prompting of Moorehead-
Slaughter, offering a seven-point overview of his approach.1080  Gelles repeatedly noted the need 
for psychologists to “stay in your lane” and not take on roles they were not trained to do.  Gelles 
also called for the need to separate operational consultants from health care providers and noted 
that the government or agency was the client, not the detainee.1081  Much of Gelles’s views were 
educated by his experience in law enforcement; as he told Sidley, his approach during his time at 
Guantanamo Bay was trying to make criminal cases that his team could bring to a United States 
court.1082   


Several points of interest emanate from Gelles’s opening remarks.  First, Gelles and 
others’ comments on the listserv, save for Arrigo, do not broadly question the utility of 


                                                 
1074 APA_0038313.   
1075 See, e.g., APA_0023209.     
1076 Moorehead-Slaughter interview (Apr. 20, 2015).   
1077 Behnke interviews (May 22, 2015 & May 29, 2015).   
1078 PENS listserv (Apr. 22, 2005).   
1079 PENS listserv (Apr. 23, 2005).   
1080 PENS listserv (May 5, 2005).   
1081 Id.   
1082 Gelles interview (Apr. 15, 2005).   
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psychologists in interrogation settings.  Instead, members discussed how best to use 
psychologists and who the “client” was in interrogation settings.  Those who opined on the client 
question all stated that the government was the client.1083  There was more differentiation with  
DoD members on how best to use psychologists—Gelles took an absolutist position, believing 
psychologists should not be the “strategic decision makers” in an interrogation,1084 while others 
like Banks and James thought that psychologists could help on the strategic side depending on 
the circumstances.1085    


Second, Moorehead-Slaughter’s message to Gelles inquiring for additional thoughts was 
prompted by an email from Behnke to Moorehead-Slaughter.  In it, Behnke suggested to probe 
Gelles’s thoughts further to spur discussion across the task force participants.1086  But this 
message was only the first several other missives and suggestions Behnke sent Moorehead-
Slaughter during PENS.  In fact, Behnke drafted or outlined nearly every correspondence 
Moorehead-Slaughter sent over the PENS listserv, offered an outline of comments and analysis 
ahead of the PENS meetings, and provided her talking points after the report received criticism 
from inside and outside of the task force.  He also drafted or reviewed nearly every message 
Moorehead-Slaughter sent to Koocher, Anton, or Levant about the task force outside of the 
listserv.  Moorehead-Slaughter, in turn would dutifully send Behnke’s talking points or 
statements with little, if any, of her own edits.  On May 5, after Behnke had sent Moorehead-
Slaughter a draft note on Gelles’s latest remarks, she thanked Behnke and stated that “[y]our 
thinking and mine are along similar lines.  Having your feedback/response is helpful.”1087   


Both Moorehead-Slaughter and Behnke confirmed that Behnke drafted and provided 
guidance to Moorehead-Slaughter during the PENS process to facilitate discussion.1088  
Moorehead-Slaughter added that it was Behnke’s modus operandi in other task forces to write 
draft statements for others to post on listservs.1089  Several PENS interviewees indicated that 
Moorehead-Slaughter acted more as a facilitator and offered little substantive thoughts on the 
discussions.  Others opined that she appeared outside of her expertise area.  Behnke’s staunch 
handling of Moorehead-Slaughter’s communications, coupled with Moorehead-Slaughter’s lack 
of experience in national security issues, signal that Moorehead-Slaughter was used primarily as 
Behnke’s agent during the PENS process.     


A third issue Gelles’s comments raised was the tensions he had with task force member 
Scott Shumate.  After his initial email in April, Kelly separately inquired to Shumate about 
whether Gelles was supposed to have disclosed details of a new DoD policy already.  Shumate 
said he should not have and that Gelles “really gets [his] goat” and that “his ego is out of 


                                                 
1083 See, e.g, PENS listserv at Koocher (May 6, 2005) & Banks (May 11, 2005).  
1084 PENS listserv (May 18, 2005).  
1085 See PENS listserv at James (May 18, 2005) & Banks (May 19, 2005).   
1086 APA_0542728.   
1087 APA_0511430 (May 4, 2005).   
1088 Moorehead-Slaughter interview (Apr. 20, 2015); Behnke interview (May 22, 2015 & May 29, 2015). 
1089 Moorehead-Slaughter interview (Apr. 20, 2015).   
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bounds.”  Notably, he alluded to an APA ethics complaint against Gelles before September 11 
and implied that APA closed the case after September 11 so as not to be perceived as taking an 
anti-government position.1090  He noted that Melvin Gravitz conveyed this message to APA.  
More about the Gelles ethics complaint is discussed in later in this report.  Shumate later 
forwarded another exchange between Gelles and Shumate from April 28 regarding a 
conversation the two had about CIFA and NCIS working together, which indicated the two had a 
close relationship together before but had suspicions of one another now.1091  Gelles told Sidley 
that Shumate was one of his best friends and of the finest operational psychologists during this 
time, but the two had grown apart after Shumate shifted from the CIA to CIFA.1092  The 
exchanges illustrate that not all the DoD task members were as friendly with one another despite 
their similar experiences.    


B. Banks and Others Weigh-In, Arrigo Raises Issues, Koocher–Arrigo Exchanges: 
May 2005 


Behnke encouraged Moorehead-Slaughter to bring Banks into the discussion of 
organizational clients and ethical obligations on May 10.1093  Moorehead-Slaughter did so on 
May 11 on the listserv, and Banks offered his thoughts.   


In his first message to the group, Banks attached Army Regulation 190-8, which provides 
all DoD personnel guidance on the treatment of “Enemy Prisoners of War, Retained Personnel, 
Civilian Internees, and Other Detainees.”1094  Banks declared that the group should focus on 
what types of actions may be legal but unethical as part of their discussions; this was not 
ultimately fleshed out in the final report.  Banks also quoted from a draft BSCT policy he was 
crafting during this time; he brought copies of this draft policy to the PENS meetings.1095  As 
discussed, the draft policy was called “Providing Psychological Support for Interrogations” 
(“PPSI”).  Banks confirmed with Sidley that he was still forming his policy positions at the time 
and was articulating them over the listserv.1096  He explained that him and Dunivin first began 
crafting the PPSI while they were both in Guantanamo Bay in the fall of 2004 and that the draft 
was still new during the PENS process.1097  Banks later distributed copies of these draft 
                                                 
1090 APA_0129871.   
1091 APA_0129869.   
1092 Gelles interview (Apr. 15, 2015).   
1093 APA_0047737.   
1094 Enemy Prisoners of War, Retained Personnel, Civilian Internees and Other Detainees, Departments 
of the Army, the Navy, the Air Force, and the Marine Corps (Oct. 1, 1997), available at 
http://www.apd.army.mil/pdffiles/r190_8.pdf.  Banks admitted that the Secretary of Defense’s early 
declaration that the Geneva Conventions did not apply to detainees would have trumped 190-8.  But by 
the time the PENS process had started, Banks believed that everyone at DoD agreed that 190-8 applied.  
He had directed his teams to follow 190-8 from the beginning of his involvement with the War on Terror 
after September 11.  Banks interview (May 21, 2015).   
1095 PENS listserv (May 11, 2005).   
1096 Banks interview (May 21, 2015).   
1097 Id.   
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instructions during the PENS meetings and asked that it remain confidential so that the document 
was not construed as official Army policy at the time.1098  Banks asserted that he spearheaded the 
PPSI and no one from DoD or the U.S. government pushed him to draft the document.1099  While 
this may be true, the draft PPSI and Banks’s views on these issues held enormous influence on 
subsequent policy pronouncements from the Army Surgeon General, as discussed later in this 
section.  


Arrigo also sent a message on May 11 questioning, among other issues, the effectiveness 
of ethical safeguards in national security settings.  As Arrigo wrote: 


Societal response is a natural check on the behavior of professionals . . . . In many 
domains of national security, psychologists cannot both be effective employees 
AND be subject to independent ethics review. Yet without independent ethics 
review, there is no way to distinguish between (a) justifiable moral trade-offs for 
national security gains and (b) deluded, incompetent, or self-interested 
behavior. . . I think a foundational question for PENS is whether outside 
accountability CAN be designed into the national security positions of 
psychologists whose effectiveness depends on secrecy.1100 


Arrigo most vocally questioned the group’s mission and scope before, during, and after 
the PENS meetings.  She inquired whether psychologists had proper ethical safeguards in 
national security settings, sought additional information about the composition of BSCT teams, 
and protested the level of secrecy during and after the PENS meetings. 


Arrigo also clashed with several members and observers of the task force, most notably 
Koocher.  At nearly every turn on the listserv and during the PENS meetings, Koocher retorted 
many of Arrigo’s claims, requests, and observations.  To Arrigo’s May 11 message, Koocher 
responded in part that he rejected the “foundational premise” of Arrigo’s assertions and that 
thought Arrigo’s “societal response” was an “illusory concept of little pragmatic utility in the 
long run.”1101  Koocher’s responses were starker given that he was a Board liaison and not an 
official task force member.  There was no evidence we found, however, that suggested Koocher 
coordinated his challenges to Arrigo with Behnke or anyone else associated with the task force, 
save for a response he made about the casebook project (discussed below).  Otherwise, it appears 
Koocher acted on his own accord.  Koocher told Sidley that he acted as an enforcer against many 
of Arrigo’s thoughts, which aimed to broaden the scope of the task force’s mission.  To Koocher, 
it was important to narrow the actions of the task force since a report was needed at the end of 
the weekend of the meetings, especially to combat press reports critical of psychologists in 
interrogation settings.1102      


                                                 
1098 Banks interview (May 21, 2005).   
1099 Id. 
1100 PENS listserv (May 11, 2005).   
1101 Id.   
1102 Koocher interview (June 12, 2015).   
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The Geneva Conventions and conflicts between law and ethics were discussed on the 
listserv as well.  James first emailed the group on May 12 and recounted some of his experiences 
at reducing abuses at Abu Ghraib; he underscored the need to abide by the Geneva 
Conventions.1103  Thomas first emailed the group on May 13 and inquired about the guidance the 
group could provide in cases where the law and ethics were “incongruent.”1104  Koocher built off 
Thomas’s point by explicitly mentioning the concern with the OLC memoranda and its 
definitions of torture, likely a reference to the leaked OLC memos in 2004.1105  Gelles also 
suggested on May 18 that the Geneva Conventions may be a “good place to start.”1106  Despite 
these listserv discussions, the PENS report does not fully embrace international legal standards.  
The report instead encourages psychologists to review the Geneva Conventions and the U.N. 
Convention Against Torture in order to perform ethically and to analyze when there might be a 
conflict between the law and ethics,1107 but does not specifically define when those conflicts 
arise (by not defining “torture” in the document, for example, Koocher’s concern here is never 
fully addressed).  More on the views surrounding international law are discussed below in a 
summary of the first day of the PENS meetings.         


Fein emailed the group for the first time on May 18 and posted a hypothetical scenario 
involving a psychologist who is aware of unethical activities of another psychologist.1108  Fein 
was not an active participant on the listserv and offered few comments during the PENS 
meetings.  Arrigo noted to Sidley that Fein contacted Arrigo in January 2005 about providing 
relevant articles for a class he was teaching at Harvard at the time and suggested she could also 
receive a paid consulting job if she was interested in contributing to his work on interrogation 
research in Educing Information.1109  Arrigo speculated that Fein was trying to “screen” her into 
being placed on the PENS Task Force.  People may have thought that Arrigo was an “easy 
mark,” she continued to tell Sidley.1110  Fein told Sidley that he and Arrigo did talk in January 
                                                 
1103 PENS listserv (May 12, 2005).   
1104 PENS listserv (May 13, 2005).   
1105 PENS listserv (May 14, 2005).   
1106 PENS listserv (May 18, 2005).   
1107 PENS Report, available at http://www.apa.org/pubs/info/reports/pens.pdf. 
1108 PENS listserv (May 18, 2005).   
1109 Arrigo interview (Apr. 27, 2015).  Fein joined the Board of the Intelligence Science Board in 2003.  
Chartered in August 2002, the Intelligence Science Board advised the Office of the Director of National 
Intelligence and the Intelligence Community on advances in science and technology applicable to issues 
of importance to the Intelligence Community. The Board was composed of approximately twenty-five 
scientists from a range of disciplines, including physical sciences, information technology and policy, and 
the law. Fein proposed that the Board develop scientific knowledge on interrogations. Fein chaired the 
group, and developed a small team, which included Shumate and Gelles, to review the literature on 
interrogations and discuss the current state of knowledge with members of the Intelligence Community, 
the military, and law enforcement.  In 2006, Fein’s team produced the book Educing Information to 
encapsulate the then-current body of knowledge relating to interrogations.  In 2009, Fein produced a 
follow-up report that drew clearer lines between coercive and non-coercive interrogation techniques from 
a science-based perspective.  In 2010, the Intelligence Science Board was disbanded. 
1110 Arrigo interview (Apr. 27, 2015). 
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2005 and that Arrigo’s recollection of its substance was seemed accurate.1111  But Fein stated that 
he was not thinking of the PENS Task Force and that no one directed him to reach out to Arrigo 
at that time.  Based on other emails as well, it appears that Fein was not aware of the PENS Task 
Force until after this conversation with Arrigo.  As noted earlier, Robert Kinscherff raised Fein’s 
name to Behnke in mid-February, and Fein emailed Behnke on March 1, 2005 asking whether it 
was too late to submit his name for consideration on the task force.  Fein noted that Shumate had 
encouraged him to apply for a position.1112 


After Arrigo called Moorehead-Slaughter and others to clarify the scope of the June 
PENS meetings, Behnke and Moorehead-Slaughter exchanged emails separately on May 18 
about the need to determine what could reasonably be done during the PENS meetings.  They 
planned to discuss these issues further at a previously-scheduled meeting later in June.1113    


On May 19, Banks used the term “safe, legal, ethical, and effective” to describe his 
framework for thinking about psychologists’ proper roles in interrogation settings.1114  This 
phraseology appeared in Banks’s PPSI and, as mentioned, ultimately undergirded the PENS 
report and subsequent DoD policy on this issue.  Banks added that the group “should focus on 
the ethical left and right limits of particular types of psychology support, e.g., interrogation 
support.”1115   


Arrigo offered a draft set of questions for the task force meetings on May 22.1116  She 
included the following questions: “Should APA declare the contribution of psychologists to 
coercive interrogation incompatible with the ethical obligations of the profession?” and “Should 
APA exclude from membership psychologists who intentionally or negligently contribute to 
coercive interrogation?”1117  Koocher refuted Arrigo’s call to exclude members: “This question 
seems naive since APA will likely never know about such conduct, nor be in a position to 
investigate it.”1118  Koocher offered additional thoughts to Arrigo’s first question, however, 
about the types of questions to ask about coercive interrogations, none of which were included in 
the PENS report.1119  Koocher later told Sidley that the task force’s mission was narrow,1120 but 
his earlier listserv comments suggested that he was asking broader questions that were 
unanswered by the time of the PENS meetings.  


                                                 
1111 Fein interview (May 11, 2005).   
1112 APA_0035172.+  
1113 APA_0047588. 
1114 PENS listserv (May 19, 2005).   
1115 Id. 
1116 PENS listserv (May 22, 2005).   
1117 Id.  
1118 PENS listserv (May 23, 2005).   
1119 Id. 
1120 Koocher interview (May 19, 2005).   
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Arrigo and Banks exchanged messages related to questions Arrigo had about what 
current roles psychologists played in interrogation settings.  At one point, Arrigo directly posed 
to Banks whether there was a “natural crossover from SERE training to coercive 
interrogation,”1121 which was precisely what Mitchell and Jessen executed during their 
interrogation work with the CIA.  Banks did not address whether this “crossover” had occurred 
and instead underscored that purpose of SERE training and the purpose of interrogations were 
“diamet[r]ically opposed” to one another.1122 


C. Observers Considered, Newman’s Conflict of Interest, Choosing “Safe, Legal, 
Ethical, and Effective”: June 2005 


1. Task force observers 


Task force observers were discussed on the listserv in June 2005, though the topic had 
been discussed internally at APA as early as April 2005.  Mumford had raised the possibility in 
early April of adding Brandon as an observer.1123  Along with her science background, Mumford 
noted that “politically it would be helpful/smart to have a White House observer.”1124  In late 
April, APA Senior Policy Advisor Ellen Garrison also mentioned that Jeff McIntyre, then-Senior 
Legislative and Federal Affairs Officer at APA, was interested in sitting-in on the meetings.1125  
McIntyre was ultimately accepted as an observer but, as he told Sidley, chose not to participate 
after he was told he could not speak, could not take any documents with him, and would be 
bound by certain rules of confidentiality.1126  


Observers were discussed earnestly in early June 2005.  Behnke sent an email on June 1 
to Koocher, Anton, and Moorehead-Slaughter informing them that staff had a question about 
whether observers were permitted.1127  Behnke stated that some APA staff were interested in 
attending and that the group should consider inviting “non-staff” like Brandon and 
representatives from the FBI.1128  Levant agreed with Behnke.1129  Anton agreed to include APA 
observers who had a “direct interest” in the task force, and to invite “selected observers” from 


                                                 
1121 PENS listserv (May 23, 2005).   
1122 Id. 
1123 APA_0024572.   
1124 Id.   
1125 APA_0025884.  
1126 McIntyre interview (Jan. 20, 2015).  It appeared that McIntyre did not notify either Kelly or Behnke 
that he planned to skip the meeting; Kelly speculated to Behnke that McIntyre’s ego may have been a 
factor.  See APA_0040763.   
1127 APA_0048842.  Notably, Behnke’s message predated a June 2 message from Arrigo on the listserv 
that called for an advance agenda.  Sidley found no evidence that the suggestion of observers was 
precipitated by Arrigo’s call for specific agenda items ahead of the PENS meeting.     
1128 Id.   
1129 APA_0027161. 
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outside APA.1130  Koocher also agreed and offered the most full-throated support for outside 
observers from the FBI or CIA.1131 


After receiving their blessings, Behnke emailed Kelly, Breckler, and Mumford about how 
they could proceed. Behnke outlined five different options; the group ultimately chose a 
combination of the first and fifth options:  


1)  Ask the Task Force members themselves whom they would suggest including 
as observers; 
2)  Identify particular groups and invite them to send observers; 
3)  Send a letter around to all the Divisions and State Psych. Associations, inviting 
those groups to send observers; 
4) Invite anyone who was nominated to attend as an observer; 
5)  Keep to our original plan, and identify particular people whom we would like 
to invite. 
We should be mindful that if we really open this up we may get LOTS of 
people. . .  Thoughts?1132 
 
On June 3, 2005, Moorehead-Slaughter requested whether the PENS Task Force had any 


suggestions on observers.1133  A mere 20 minutes after her message, Anton suggested Newman 
as an observer.  Banks affirmed Anton’s suggestion 10 minutes later and Moorehead-Slaughter 
confirmed Newman’s selection ninety minutes thereafter.1134  Newman’s marriage to Dunivin 
was not disclosed on the listserv.  While many of the DoD members knew of Newman’s 
relationship with Dunivin, none of the non-DoD members told Sidley that they did.  Newman’s 
role on the task force proved consequential and is discussed later in this section.     


 
Later on June 3, James separately raised issues that an open meeting would have on the 


safety and confidentiality of the PENS meetings.1135  Though he was fine with Newman 
attending, James requested that he “know who will attend, why, which group he/she will 
represent before anyone else attends.”  Behnke drafted Moorehead-Slaughter’s response to 
James, which stated that the “parties in the room will be ‘known entities,’ who have been 


                                                 
1130 APA_0027619.  
1131 APA_0030186.  Koocher wrote: “In thinking about the PENS task force, I would encourage us to be 
open and even to invite observers (e.g., FBI and CIA psychologists). Why? The presence of such people 
can only improve the outcome. They may or may not chime in with perspectives hypothetical situations, 
etc. However, I have no doubt that they will hear thoughtful, well reasoned, constructive efforts on how to 
guide our colleagues in difficult situations. Since out task force is not authorized to have access to 
identifiable ethics case materials and we certainly only have access to public policy documents, press 
accounts, etc., it seems to me that inviting interested others does no harm and may do good (i.e., enrich 
the discussion, suggest helpful directions, defuse anxieties, etc.).” 
1132 APA_0027161.  
1133 PENS listserv (June 3, 2005).   
1134 Id.   
1135 Id. 
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approved to be there.”1136  Both of these episodes are discussed in greater detail in other parts of 
this report. 


 
The only other outside observer discussed and approved on the PENS listserv was Melvin 


Gravitz , long-time APA member and CIA contractor/psychologist (and sometimes called the 
“father of operational psychology”).  Gelles suggested Gravitz on June 6.1137  Gelles told Sidley 
that Gravitz was his closest mentor; he thought he volunteered Gravitz without suggestions from 
others involved with or on the task force.1138  Behnke did, however, send Moorehead-Slaughter a 
note after Gelles recommended Gravitz, and stated that he was an “excellent choice,” and that 
Moorehead-Slaughter should ask Gelles to expound upon Gravitz’s background.1139  Gravitz was 
approved as an observer shortly thereafter.  Our investigation uncovered that Gravitz had played 
an important role inside the CIA in clearing the way for CIA contract psychologist Jim Mitchell 
to continue participating in CIA interrogations in 2003 after some within the CIA protested that 
his work was unethical, and had also attempted to influence an APA 2002 disciplinary 
proceeding against Michael Gelles.1140   


Both Gravitz (who was there for days two and three of the meeting) and Newman spoke 
during the meeting in ways that supported the military/DoD psychologists. And, as discussed 
more below, Newman spoke forcefully about the importance of achieving APA’s PR goals in a 
manner that was inconsistent with the efforts by some of the non-DoD psychologists to push for 
stricter, more specific ethical guidelines. 


                                                 
1136 APA_0508264; see also PENS listserv (June 3, 2005).   
1137 PENS listserv (June 6, 2005).   
1138 Gelles interviews (Apr. 15, 2015 & May 27, 2015).   
1139 APA_0048809 (June 6, 2005). 
1140 In 2003, in response to an internal dispute within the CIA about whether it was ethical for CIA 
contract psychologist Jim Mitchell to continue to participate in interrogations, Gravitz provided a written 
ethics opinion to Mitchell and the CIA in which he concluded that the APA Ethics Code should be 
“flexibly” interpreted and important weight given to the “ethical obligation” to protect the nation from 
harm.  As a result of Gravitz’s opinion, we were informed, Mitchell was able to continue his participation 
in the interrogation program.  We also learned that in 2002, when Gelles was being investigated by the 
Ethics Office for a disciplinary complaint (as has been publicly reported) relating to his interaction with a 
soldier under criminal investigation for espionage, Gravitz made a point of speaking to Behnke about the 
case and warning him that action against Gelles could harm national security.  Behnke said that this had 
no effect on him, but he later took over the investigation from the assigned investigator (who strongly 
believed that Gelles had committed an ethical violation) in an unusual fashion during her temporary 
absence, causing the investigator to say that Behnke was manipulating the situation and taking advantage 
of her absence.  After Behnke’s involvement, the APA Ethics Committee voted unanimously to find no 
violation against Gelles.  More about this episode is discussed in the report’s section on APA 
adjudications.   
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Other APA employees were present at the meeting, but were not formally approved on 
the listserv — Anton, Breckler, Brandon, Farberman,1141 Kelly, Koocher, Mumford, and APA 
Office Manager Rhea Jacobson.   
 


2. Newman’s conflict of interest 


Newman had an obvious conflict of interest, since his wife was highly interested in the 
outcome of this policy decision by APA, and was one of the DoD psychologists who would be 
most affected, positively or negatively, by the ethical position about which APA was supposed to 
be deliberating.   


Newman told Sidley that he believed Anton may have conversed with him before his 
listserv nomination about serving on the task force due to Newman’s interest in practice issues 
that would arise during the meetings.1142  Anton told Sidley that he thought someone encouraged 
him to nominate Newman for the task force but could not recall who it was; he speculated that 
Moorehead-Slaughter or Behnke may have spoken with him.1143  Anton reflected that he could 
see how Dunivin might have suggested to Banks that he second Anton’s suggestion since the 
nomination was finalized so quickly.  These comments suggest that there was some coordinated 
effort to have Newman on as a task force observer.     


 
When asked about whether there was a conflict of interest in his observer appointment, 


Newman stated that there was not and that “everyone” at APA knew of his relationship with 
Dunivin.  In addition, Newman stated that his role as an observer was a “specific” one that did 
not allow him to vote on any issues, offer comments to the draft reports, or participate in 
additional conversations outside of the meetings.  Newman expounded that it was important that 
the interest he had was represented during the task force.  He worried that APA would have 
included people with little knowledge of the situation or that people would respond emotionally 
to the issues without carefully considering psychologists’ important roles in detainee 
interrogation settings.1144   


 
Anderson admitted that he did not fully think through the implications of Newman’s 


presence as an observer at the time but that, in retrospect, Newman’s conflict should have been 
explicitly addressed.  He stated that no one from APA staff came to him with the conflict issue at 
the time, but he thought that Behnke (as Ethics Director), Gilfoyle (as General Counsel), or 
Newman himself would have been best positioned to raise the conflict issue explicitly with 
Anderson. 1145  Honaker said that Newman’s involvement was a “clear conflict” in retrospect, but 
that he had assumed that all members of the task force were fully informed about the relationship 
and Dunivin’s position at Guantanamo Bay at the time.  But he stated that the issue was not as 


                                                 
1141 Thomas suggested that Farberman be included in discussions, but there was no formal vote/approval 
of her presence on the listserv.  PENS listserv (June 20, 2005).   
1142 Newman interview (Apr. 29, 2015).   
1143 Anton interview (May 8, 2015).   
1144 Id.   
1145 Anderson interview (June 23, 2015).   
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problematic for him then since Newman did not have a decision-making role on the actual task 
force.  He agreed that he did not take any steps to raise a question or discuss the issue with 
Anderson, the Board, Behnke, or Gilfoyle.1146   


 
Behnke did not recall how Newman was originally discussed as an observer, but admitted 


that, in hindsight, he should have formally disclosed to the task force Newman’s relationship 
with Dunivin.1147  Farberman told Sidley that she was “shocked” to learn of Newman’s presence 
at the PENS meetings because of a clear conflict of interest, but she did not recall raising the 
issue with anyone at the time.1148  Gilfoyle, who was not involved in observer selection, also was 
surprised to learn of Newman’s involvement during the meetings and suggested that disclosing 
Newman’s marriage to Dunivin at the time would have remedied any issues with his presence.  
Both Behnke and Gilfoyle conveyed to Sidley, however, that if Newman wanted to be apart of 
the task force meetings, that he would have been — both because of his strong personality and 
because of his prominent position within APA as leading the Practice Directorate.1149   


 
Behnke also stated that, in general, it was not unusual for the head of the Practice 


Directorate to attend meetings and task forces that related to the practice of psychology.  And the 
conflict may not have been seen as problematic since, Behnke declared to Sidley, the question 
the task force was charged to answer was not whether psychologists should be involved in 
interrogation settings but how and in under what appropriate circumstances.1150  Koocher also 
confirmed with Sidley that the purpose of PENS was to give ethical guidance to psychologists in 
interrogation settings and not to bar them entirely.1151  If this framework is correct, however, then 
it appears APA never seriously questioned whether psychologists should be in detainee 
interrogation settings in the first place.  


 
Newman owed a duty of loyalty to APA, which was in the midst of determining its 


ethical position on this critical issue.  In doing so, APA needed to determine how to balance at 
least two important values: the importance of psychologists assisting the government in getting 
accurate intelligence information about potential future attacks in order to protect the public, and 
the importance of psychologists not intentionally “doing harm” to individuals except perhaps 
under carefully defined and constrained circumstances (such as helping an FBI agent ask 
questions of a Mirandized criminal defendant that might “harm” the defendant in the sense that it 
might produce evidence that could result in the defendant’s conviction or a prison sentence).  In 
determining its position, APA also needed to balance, on the one hand, the views and positions 


                                                 
1146 Honaker interview (June 23, 2015).   
1147 Behnke interview (May 22, 2015).  He also noted that in early January 2005, when Mumford raised 
the Dunivin issue to members of APA leadership, it was known that Dunivin was stationed at 
Guantanamo Bay  but that APA did not have a full understanding of what she was specifically doing at 
this time. 
1148 Farberman interview (May 19, 2015). 
1149 Behnke interview (May 22, 2015); Gilfoyle interview (May 20, 2015).   
1150 Behnke interview (May 22, 2015).   
1151 Koocher interview (June 12, 2015).   
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of military and national security psychologists with, on the other hand, the views and positions of 
those outside the military/national security system. 


Because of Dunivin’s obvious and strong interest and bias on these points, Newman had 
a classic conflict of interest, and it was incumbent upon him and APA to keep him out of the 
discussions and deliberations on this topic, and to disclose the conflict.  Instead, the opposite 
occurred.  No disclosure was made; Newman and Dunivin were included at many of the key 
points of the process, including the task force selection process and the task force deliberations; 
and both Newman and Dunivin inserted themselves and influenced the process and outcome in 
important ways.  The various APA officials who were aware of the conflict and of all or some of 
Newman’s and Dunivin’s involvement — including principally Ethics Director Behnke, APA 
President Ron Levant, APA President-Elect Gerald Koocher, and also including to a lesser extent 
CEO Norman Anderson, Deputy CEO Michael Honaker, and General Counsel Nathalie Gilfoyle 
— took no steps to disclose or resolve the conflict. 


3. Failed observers 


There were other potential observers as well.  In mid-June 2005, Behnke and Mumford 
both unsuccessfully reached out to their FBI contacts who were unavailable during the PENS 
meeting dates.  Behnke explained the importance of having an FBI representative to Stephen 
Band to no avail.1152  Arrigo suggested that APA legal counsel, an ethicist, and Matt Wynia of 
the American Medical Association would be good candidates as observers.  Moorehead-
Slaughter partially addressed Arrigo’s request by responding that APA General Counsel staff 
would be readily available but there was no mention of Wynia after Arrigo’s initial 
suggestion.1153     


 
Behnke also failed to add as observers Gregg Bloche and Jonathan Marks.  On June 22, 


2005, Behnke sent Moorehead-Slaughter, Koocher, and Anton (including other APA leadership) 
a summary of upcoming news reports on psychologists in wartime interrogation settings.  He 
attached Gregg Bloche and Jonathan Marks’s upcoming article in the New England Journal of 
Medicine, “Doctors and Interrogators at Guantanamo Bay.”1154  The article detailed purported 
violations of medical ethics and mental health professionals who helped break-down detainees in 
interrogations. Behnke also remarked that the New York Times would publish another Neil Lewis 
article tomorrow and that a Jane Mayer article in the New Yorker would follow two weeks 
                                                 
1152 APA_0027214; APA_0026254.  Behnke wrote: Likewise, Steve [Band], I wish you the very best in 
your work.    Also, thank you for supporting FBI participation in the Presidential Task Force.  I realize the 
delicacy of the issues, and appreciate how careful your colleagues must be, but I very much want the FBI 
included in this work, if that is possible.  (The ‘observer’ role will not require the FBI to sign on or 
commit to anything, but will give the FBI a place at the table.)   I think it's vitally important for 
psychologists in the FBI to feel supported by APA, and conversely, for APA to benefit from the richness 
and complexity of the Bureau's work.  I'm happy to do anything I can to foster this important 
relationship.”  APA_0027124.   
1153 PENS listserv (June 7, 2005).   
1154 Gregg Bloche & Jonathan Marks, Doctors and Interrogators at Guantanamo Bay, New England 
Journal of Medicine (July 7, 2005), available at http://www.nejm.org/doi/full/10.1056/NEJMp058145.  
Bloche had sent Behnke an advance copy of the article.  See APA_0041245.  
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later.1155  Behnke recommended that the task force invite Bloche and Marks to the PENS 
meetings as observers since they were the “most prominent spokespersons” in the “public 
arena.”1156 


 
Behnke recalled to Sidley that Moorehead-Slaughter may have rejected the idea of 


inviting Bloche before the PENS meetings,1157 but Sidley found no evidence of this assertion.  In 
fact, Moorehead-Slaughter drafted an email for Behnke to review that indicated her support of 
inviting Bloche and Marks on June 22.1158  She later sent this supportive email to the same group 
as Behnke’s original email.1159  Gilfoyle raised issues about making sure the two signed a 
confidentiality agreement ahead of their potential attendance, though it does not appear she or 
anyone from the legal department rejected Behnke’s suggestion.1160  Instead, it appears that 
Bloche and Marks were ultimately uninvited after the first day of the task force meeting when 
DoD members expressed discomfort with having Bloche attend the meeting.  Larry James even 
threatened to leave the meeting if Bloche was present.1161  According to Arrigo’s notes from the 
PENS meetings, James and Banks criticized Bloche and Marks’s latest article for its accuracy 
and publication of John Leso’s name. They worried for Leso and his family’s safety as a 
result.1162 


Other media reports were released on the eve of the PENS meetings that covered Bloche 
and Marks’s New England Journal of Medicine article.  For example, the Wall Street Journal 
had an article on it on June 231163 and Neil Lewis published an article on June 24.1164  Lewis’s 
articles included additional interviews with professional organization representatives, including 
Behnke.  Behnke noted that the task force was meeting over the coming weekend to address the 


                                                 
1155 APA_0048661. 
1156 Id.   
1157 Behnke interview (May 29, 2015).   
1158 APA_0048630.   
1159 APA_0040912. 
1160 APA_0048625.  
1161 See Arrigo PENS Meetings Notes, available at http://www.ethicalpsychology.org/materials/Arrigo-
PENS-Meeting-Notes-Archived-July-2006.pdf.  James and Banks had both expressed discomfort in 
talking with Bloche in mid-June after Behnke approached both of them about Bloche’s request to speak 
with them.  See APA_0048755; APA_0048754.   
1162 APA_0048594.  Later, Behnke incorrectly told Levant that Leso was not an APA member at the time 
and therefore the Ethics Committee could not investigate claims related to him.  He later apologized for 
this mistake to APA leadership.  More on APA’s investigation into Leso’s actions are discussed later in 
the report. 
1163 Yochi Dreazen, Report Says Pentagon Violated Medical Ethics at Guantanamo, Wall Street Journal 
(June 23, 2005), available at http://www.wsj.com/articles/SB111949449838567319. 
1164 Neil Lewis, Interrogators Cite Doctors’ Aid at Guantanamo, New York Times (June 24, 2005) 
available at 
http://query.nytimes.com/gst/fullpage.html?res=9400E2DA1F3BF937A15755C0A9639C8B63. 
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issues raised in Lewis’s article.1165  If the issues and abuses at issue were not already clear when 
the task force was first created, they certainly were days before the meeting with these various 
media reports.      


4. Using “safe, legal, ethical, and effective” 


In separate conversations, Behnke impressed upon Moorehead-Slaughter to use Banks’s 
framework for the meeting.  On June 9, 2005 at 1:48 p.m. ET, Behnke sent Moorehead-Slaughter 
a note on his preliminary thoughts for a PENS meeting agenda and outline of talking points.1166  
Behnke included the following comment about Banks’s approach:  


[On what differentiates ethical and non-ethical behavior in national security-related 
activities], Morgan Banks offers a very helpful analysis: Illegal vs. legal, and ethical vs. 
unethical.  As Morgan points out, our focus should be on defining the “box” of legal and 
unethical. . . . In terms of an analytic framework, Morgan Banks offers a succinct analysis 
(posting 5/19), in which he states that psychologists’ work should be ‘safe, legal, ethical, and 
effective.’ In one way of thinking, parcing [sic] each of these four words and applying them to 
psychologists’ work in this arena is central to the task.1167 


Coincidentally, Banks sent Sidley a two-page summary document derived from Banks’s 
PPSI that included the words “safe, legal, ethical, and effective” at the top of the page and two 
ethical queries.1168  The document’s metadata indicates that it was last saved on June 9, 2005 at 
12:58 p.m. ET, less than an hour before Behnke sent his thoughts to Moorehead-Slaughter.  The 
time stamps suggest that Banks and Behnke may have conferred about these issues before 
Behnke sent his message to Moorehead-Slaughter.  In interviews with Sidley, Behnke claimed 
that Banks’s thoughts were akin to his own analytical approach—what he called a “four-bin 
analysis”—and, thus, found it immediately attractive.1169   


On June 10, Behnke sent Moorehead-Slaughter a draft set of her opening remarks for the 
first day of the PENS meetings.1170  One of Behnke’s notes strongly implied that psychologists 
should be involved in these settings and that it would be far worse if these psychologists moved 
away from APA: 


If psychologists in communities of professionals working in national security-related 
areas do not feel that APA is interested in and supportive of their work, they WILL drift away 
from APA. That would be bad for those psychologists, and bad for APA, the profession, and the 
public. We want to be clear that psychologists who are using the science and practice of 
psychology to protect our nation's security have a home at APA, and that APA welcomes and is 


                                                 
1165 Id.   
1166 APA_0027134.  
1167 Id. (emphasis added).     
1168 Banks “Ethics Examples” document (on file with Sidley).    
1169 Behnke interviews (May 22, 2015 & May 29, 2015).   
1170 APA_0048793.   
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grateful for their contributions to the profession and to our nation.  APA wants to be a resource 
for these psychologists as they struggle with the ethical dimensions of their work.1171 


Behnke, Moorehead-Slaughter, and Koocher met in Boston on June 16, 2005 to “think 
through some of [the] details concerning how to structure the meeting, as well as some of the 
larger questions, such as what the Task Force can reasonably be expected to accomplish with this 
meeting.”1172  Thereafter, Behnke drafted an agenda for Moorehead-Slaughter that she sent to the 
PENS listserv later on June 16.1173  The agenda stated that the group should plan to have a report 
by the end of the weekend.  It also stated that the group needed to identify the “bottom line” 
issues; the message specifically noted that the group “will especially want to offer as much 
guidance as we can to psychologists, particularly young psychologists, both in ethically 
ambiguous situations and in situations where it appears that other psychologists may be acting 
unethically.”  The message also declared that the “safe, legal, ethical, and effective” analytical 
framework provided was “a good way of anchoring ourselves in the ‘bottom line’ questions we 
need to address.”1174   


As is discussed later, however, though touted by Banks as a safeguard that would 
somehow ensure the humane treatment of detainees, his framework was flexible and general 
enough to allow for subjective judgments to be made, including by people such as Banks who 
interpreted the formula to permit stress positions and sleep deprivation in some circumstances. 


5. Shumate’s and Mumford’s messages 


On June 20, both Lefever and Shumate offered their first substantive messages on the 
listserv.1175  Shumate looked forward to the discussions but cautioned against litigating the past:  


I hope I can speak for my colleagues in the Department of Defense that we embrace the 
discussions and various viewpoints that will be represented at the table during the next four days.  
I look forward to sorting out the ethical guidance that we will recommend to APA while also 
being vigilant that we are not there to debate nor confront the past, present nor future policies of 
the Administration or the Department.  I believe that we can do what is right for psychology 
while holding reserve on those aspects that we have neither the authority nor the charge to 
address.1176 


Shumate was also brought up in a separate internal APA conversation with Behnke, 
Kelly, and Anton on June 20.1177  Anton requested at some point to compile a glossary of terms 
for task force distribution based on a New York Times article that Fein forwarded on the PENS 


                                                 
1171 Id.   
1172 APA_0039316.  Sidley could not locate or collect any notes from this meeting.   
1173 APA_0048749; APA_0048750.   
1174 Id.; see also PENS listserv (May 16, 2005).   
1175 PENS listserv (May 20, 2005).   
1176 Id.   
1177 APA_0040991. 
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listserv.  But issues arose over defining terms like “coercive” and “torture lite,” which may, 
based on the article, include techniques that were legal at the time.  Kelly flagged the issue first 
and suggested reaching out to Shumate, who “confirmed that the military guys on the task force 
would have removed themselves if (currently legal) procedures such as interrogation techniques 
were defined as cruel and inhuman and equated with torture.”1178   


Also of note, Mumford sent a note to his brother, John, on June 21 where he stated that 
the task force was “a complex group of psychologists carefully balanced with equal numbers of 
hawks and doves . . . timing couldn't be better as closing Guantanamo Bay seems to be in the 
news every day and many of those coming to serve the task force have been there or helped 
clean-up after Abu Ghraib.”1179  Mumford told Sidley he believed the task force was balanced 
because of the presence of Gelles, a known whistleblower, and James, someone who helped 
quell the abuses at Abu Ghraib.1180 


D. Overall Observations 


Several issues arise in the April – June 2005 listserv discussions that foreshadow the 
issues that arise during after the PENS meetings: 


• The behind-the-scenes communications show that Behnke was actively managing the 
direction of the discussions on the listserv, in part by drafting emails for the task force 
chair (Moorehead-Slaughter), who would then send them to the listserv verbatim, in 
which decisions were made or topics suggested.  An analysis of her emails on the 
listserv shows that virtually all her postings were written by Behnke, which 
Moorehead-Slaughter and Behnke conceded to us.   


• Banks and Behnke collaborated behind the scenes about the eventual content of the 
task force’s report, with the result that the key high-level framework set out in the 
then-draft DoD policy (written by Banks and Dunivin and later converted almost 
verbatim to official DoD policy) regarding the participation of psychologists in 
interrogations was (i) proposed by Banks on the listserv as a good framework for the 
task force, and then (ii) recommended by Behnke (through Moorehead-Slaughter) as 
a good framework for the task force.  The framework — the interrogation practices 
must be “safe, legal, ethical and effective” — was touted by Banks as a safeguard that 
would somehow ensure the humane treatment of detainees, when in reality it was (as 
discussed more later) a malleable, very high-level formula that easily allowed for 
subjective judgments to be made, including by people such as Banks who interpreted 
the formula to permit stress positions and sleep deprivation in some circumstances.  
The evidence shows that minutes before Behnke sent Moorehead-Slaughter a draft 
email from his computer laying out the argument for this framework (which she 
posted verbatim minutes later), Banks had made the final edits on a document on his 
computer highlighting some of the same arguments for the framework (a document 


                                                 
1178 Id.; see also APA_0027098.     
1179 APA_0029281(ellipsis in original).   
1180 Mumford interview (May 18, 2015).   
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that was then likely shared with Behnke).  And the framework became one key 
portion of the task force’s report. 


• The meeting group was expanded in a careful way by adding two “observers” who 
were affiliated with the military and intelligence community.  After several days of 
internal staff consultation and planning about how to add observers to the task force 
meeting, Behnke (through Moorehead-Slaughter) posted an email on the listserv 
inviting observer recommendations.  In a coordinated fashion, APA Practice 
Directorate chief Russ Newman was added as an observer, despite Newman’s conflict 
of interest because of his marriage to the Army’s lead interrogation-support 
psychologist at Guantanamo.  Michael Gelles subsequently recommended long-time 
CIA contractor/psychologist Melvin Gravitz, and he was quickly “confirmed” by 
Moorehead-Slaughter.  As discussed later, both Gravitz and Newman spoke during 
the meeting in ways that supported the military/DoD psychologists.  And Newman 
spoke forcefully about the importance of achieving APA’s PR goals in a manner that 
was inconsistent with the efforts by some of the non-DoD psychologists to push for 
stricter, more specific ethical guidelines. 


• Efforts by Jean Maria Arrigo to set a broad agenda for the discussion and to ask 
whether certain assumptions behind the task force were correct (for instance, whether 
it was realistic to create a system of enforceable ethical guidelines for psychologists 
operating in a classified environment, since enforcement by a professional association 
would likely be impossible), were quickly rebuffed by Koocher in aggressive listserv 
posts.  This was an intentional effort to curb dissent to the frame of reference APA 
had already decided upon—that the task force would issue a report at the end of the 
three-day meeting that would conclude that psychologists could ethically support 
interrogations, thus pleasing DoD, and that would be written in a manner that would 
provide APA with a good media statement to respond to the perceived negative press.  


• There were no serious discussions about whether psychologists should be involved in 
interrogation settings (Arrigo tried to raise these issues but Koocher rejected most her 
contentions); the conversations instead focused on how psychologists could be 
involved.  With a majority DoD set of members, along with a sympathetic group of 
APA leaders at the helm, it appears that there was never any likelihood that APA was 
considering barring psychologists entirely from these interrogation settings. 


• DoD members, however, did have differences of opinion on the best use of 
psychologists in these settings and whether psychologists could ever play a more 
direct role in interrogations.  Several members appear to show an openness to using 
the Geneva Conventions as a guiding principle in outlining what psychologists can do 
in interrogation settings, though not necessarily as an ethical requirement as seen 
during the PENS meetings.      


III. PENS MEETINGS AND REPORT 


The PENS meetings took place on June 24 – June 26, 2005.  Task force members initially 
met for dinner the evening of June 23.  A typed copy of Arrigo’s notes from the meetings 
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document her impression of the discussions from these in-person meetings.  Both the PENS 
listserv and a transcribed version of Arrigo’s notes have been publically available, along with the 
PENS report itself.  In addition, Sidley reviewed contemporaneous notes from Behnke, Susan 
Brandon, and an assortment of other task force members from the PENS meetings.1181  We also 
interviewed every member of the task force and nearly every observer.  


The veracity of Arrigo’s set of notes have been questioned by some.  But this report can 
confirm that Arrigo’s notes provide the most complete picture of what occurred during the 
meetings.  For one, Arrigo provided us with the contemporaneous, handwritten notes she took 
during the PENS meetings, which align with what was transcribed in the typed version of her 
notes.  In addition, the notes that Behnke and Brandon took on conversations during the meetings 
are reflected in Arrigo’s notes, which indicate a consistency and accuracy across all sets of notes.  
And every interviewee associated with the PENS process who had seen Arrigo’s notes believed 
it plausible that the notes captured much of the discussions over the weekend of meetings.  All 
sets of notes from Arrigo, Behnke, and Brandon are appended to this report.  The following 
subsections highlighting noteworthy comments during the in-person meetings rely primarily on 
Arrigo’s notes from these meetings and interviews with Sidley.    


A. Overall Impressions of Task Force Members  


1. DoD task force members 


Of the six DoD task force members, Banks and Scott Shumate appeared to have the most 
prominent positions within DoD.  And Banks, far more than Shumate it appears, worked 
integrally on interrogation support issues.  As Command Psychologist for the Army Special 
Operations Command and the senior Army SERE psychologist, Banks worked closely with and 
was involved with the Army psychologists at Guantanamo Bay and elsewhere who supported 
interrogations, including Dunivin.  Banks came into the task force with a concrete idea of what 
the task force report should say and should not say, as he and Dunivin had already drafted what 
would become Army (and therefore DoD) policy regarding the details and limitations on using 
psychologists in interrogations, a confidential internal Army document that he distributed at the 
meeting. 


The evidence shows that at the meeting, Banks was “persistent” about his agenda, in the 
words of a DoD task force member.  His agenda was, according to the same DoD task force 
member, to get APA’s “good housekeeping” seal of approval for the involvement of 
psychologists in interrogations and to otherwise keep the status quo and to avoid limits or 
constraints beyond the ones the Army or DoD had in place or would decide to put in place in the 
future.  Another DoD task force member commented that Banks spoke out of “both sides of his 
mouth” in pushing his agenda but also appearing amenable to the non-DoD members’ concerns.   


According to at least one DoD task force member, Banks told task force members that he 
had consulted with his generals within his U.S. Army Special Operations Command and had 


                                                 
1181 APA_0232118; HC00017705+ (Behnke’s typed and handwritten notes); Brandon Notes (June 24-25, 
2005) (on file with Sidley); HC00017712; HC00017725 (various handwritten notes from task force 
members);   
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already come to an agreement with his leaders that the “safe, legal, ethical, and effective” 
framework was the appropriate way forward.  It is also likely that, while not directly in other 
command structures, Banks may have consulted with, or at least was aware of, other “army 
stakeholders”1182 and their views on interrogation policy.  These would likely include consulting 
with commanding generals of U.S. Special Operations Command and the Army Medical 
Command (the Army Surgeon General), and perhaps the Joint Task Force – Guantanamo, and 
the U.S. Southern Command.  The evidence shows that that Army Surgeon General’s Office was 
in fact in the midst of developing DoD policy on this issue and that Banks, Dunivin, and others 
were helping craft its policy.  Banks’s role on the task force, then, was not driven solely by him 
but educated by various command structures’ needs on the issue. 


Banks said and gave the impression that he did not want other DoD members to deviate 
from the direction he was pursuing.  For most of the DoD members, this was either 
unobjectionable or in line with what they wanted to achieve.  Gelles and James both believed 
psychologists should continue to be involved as consultants in interrogations, and at the time this 
remained a significant part of Gelles’s job as a criminal investigator with NCIS.  And both 
indicated in the meeting, in different ways, that a high-level report would probably be preferable 
to a more specifically-defined one.  Fein, a DoD contractor within Shumate’s unit, did not say as 
much but deferred to the positions of the actual DoD officials.   


Shumate made it clear he was uncomfortable with public disclosure of specific examples 
that might provide further guidance, thought “coercive” was too broad a word to be used in this 
context, and may have wanted to manage the task force’s public message by using words that 
softened the reality of the pressure DoD psychologists faced to help produce actionable 
intelligence.  He informed Sidley that he briefed the head of CIFA after the report was finalized 
and believed that the report was “briefed up” at least within his chain of command, which would 
have included the head of CIFA, followed by the Deputy Under Secretary of Defense for 
Counterintelligence and Security, and then the Under Secretary of Defense for Intelligence.  It is 
not clear, however, whether the report was briefed all the way to the Intelligence Undersecretary.  
Shumate also met with William Winkenwerder, then-Assistant Secretary of Defense for Health 
Affairs, and briefed him on the report’s findings ahead of its release.1183  Shumate explained that 
while the military side of DoD had a “tremendous interest” in the PENS report, the civilian side 
that he was apart of thought the report was a “positive” development but not an “essential” one 
for their needs.1184       


2. Non-DoD task force members 


There were two very strong pushes by Wessells during the meeting that — if accepted —
would have created a report with tighter, more specific ethical constraints on national security 


                                                 
1182 The term was used by Bruce Crow, then-Consultant to the Army Surgeon General’s Office.  He 
believed that Banks was attuned to various command structures’ concerns and brought them to bear as he, 
along with Dunivin, spearheaded BSCT policy with the Army Surgeon General’s office.  Crow interview 
(June 22, 2015).   
1183 APA_0026757.   
1184 Shumate interview (June 24, 2015). 
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psychologists involved in interrogations, in ways that would have been inconsistent with the 
strong preferences of Banks and key parts of DoD.  The first, an attempt to use the provisions of 
the Geneva Conventions or other common international law sources to define the high-level 
terms being discussed at the meeting, was joined strongly by Arrigo and Thomas.  This was 
rejected by the other members of the task force, and therefore in the Behnke-drafted task force 
report.  The second was a subsequent attempt to create specificity within the document in other 
ways, by discussing where to draw the line between permissible and impermissible interrogation 
techniques a psychologist could be involved in (either based on a discussion of some of the most 
significant techniques being discussed publicly, or a description related to “psychological 
distress”). 


Thus, two pushes for ethics positions that would have made the task force report a very 
different document were explicitly made and were rejected by the DoD task force members and 
the APA task force leadership.  The three non-DoD members acknowledge that if they had 
firmly and officially dissented and refused to accept the task force report, this might have made a 
difference.  And in fact, Behnke and other APA leaders consistently offer the final sign-off on 
the report of the three non-DoD members as proof that the document does not merely reflect a 
pro-DoD position. 


These three task force members clearly came to regret going along with the document at 
the end of the meeting, and insist that their failure to issue a final and overall dissent should not 
be taken as approval of APA’s claim (made one day after the task force report was made public) 
that the report set out “strict ethical boundaries,”1185 since they had been told that APA only 
considered the report a first step and that the actual “boundaries” would be set out in a follow-up 
casebook.  For Wessells in particular, and for Arrigo as well, the explicit promise that the report 
was simply an interim step to be quickly followed by a more thorough set of specific guidelines 
was crucial to their agreeing to sign off on the report.  Wessells clearly felt duped when he was 
told six months later that nothing had been done on the casebook, and he resigned from the task 
force thereafter (discussed more later).       


Arrigo and Thomas also cited a feeling of intense group pressure from the much larger 
group of DoD task force members and APA leaders (all men, they point out) to go along at the 
end, in order to enable APA to make a clear and positive public statement, including that APA 
was against torture.  As psychologists, they all cite the “groupthink” psychological phenomenon 
as something that may have been a factor in their going along at the end, in addition to their 
belief that this was not—and would not be portrayed by APA—as a final, strong set of “strict 
ethical guidelines.”  Many observers from inside and outside DoD observed for us that there was 
a real “us versus them” split in the room, between DoD and non-DoD task force members, and 
that all the DoD members except for Banks sat on one side of the table, across from the non-DoD 
members.1186 


                                                 
1185 APA_0040304.   
1186 Brandon’s notes bear this dynamic out.  At one point, she noted that, “paternalism is only increasing” 
within the DoD member comments and cited how Shumate kept using terms like “us” and “our” when 
discussing the government’s position.  Brandon Notes (June 24 – 25, 2005) (on file with Sidley); Brandon 
interview (May 26, 2015).    
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Adding to this dynamic was the participation of Koocher on the first day and Newman 
throughout the meeting, both of whom spoke up forcefully in opposition to some of the key 
points of the non-DoD task force members.1187  Banks and the DoD task force members had 
allies in Koocher, Newman, and Behnke who not only agreed with the strategy of deferring to 
DoD’s preferences, but who also strongly cared about (and, especially as to Newman and 
Behnke, articulated during the meeting) the goal of ensuring that the result at the end of the 
meeting was a document that APA could use for positive PR purposes, that “calm[ed] the 
issues,” avoided “rekindling the fires,” and “clarified” and “simplified” because the press 
accounts had “messed up the message.”  In their vie, APA needed a clear, straightforward, public 
statement—without delay—that would solve the PR problem by portraying APA as a 
professional association that was taking to action to set ethical guidelines rather than sitting on 
the sidelines, while keeping DoD psychologists as involved and unconstrained as possible. 


Based on what we have seen in our investigation, we agree with the three contributing 
non-DoD task force members that it is unfair for defenders of the APA task force report to use 
their end-of-report approval as evidence that the report simply reflects the consensus of a diverse 
task force rather than an intentional pro-DoD approach.  The behind-the-scenes evidence 
squarely contradicts this, and a proper reading of the meeting proceedings is inconsistent with 
this as well. 


B. Day One: June 24, 2005  


1. Day one conversations 


The topics discussed on the first part of the first day permeated the entire weekend of 
conversations at the PENS meetings. 1188  Some observations and commentary from the sequence 
of early conversations are listed below: 


• Moorehead-Slaughter’s opening remarks noted that investigating past actions were 
the domain of the Ethics Committee, not the task force.  Instead, Moorehead-
Slaughter underscored the need to provide guidance to psychologists. 


• There was no indication from PENS participants that Moorehead-Slaughter played a 
leading role during any of the task force discussions.  She was viewed as a figurehead 


                                                 
1187 Koocher’s aggressive style of going on the attack against the non-DoD task force members continued 
after the meeting, when he attacked Wessells’s resignation as meaningless because the task force no 
longer existed, a highly disingenuous comment since Wessells’ resignation came in reaction to an email 
to the task force from its chair stating that the task force’s work continued because it would be asked to 
help consult regarding the potential “casebook.”  In his criticism of Wessells, Koocher also called the 
head of the rival American Psychiatric Association “an idiot full of sound and fury” (quoting 
Shakespeare), and months later attacked Arrigo for her personal biases that she had revealed at the 
beginning of the task force meeting about how her father had been involved in torture with the CIA’s 
predecessor agency, the OSS.  PENS listserv (Jan. 15, 2006); APA_0095571.  Newman was known as a 
“bulldog,” in the words of his former APA colleagues, and he told us that when he spoke up at the task 
force meeting, he was doing so with the clear purpose of trying to strongly influence the outcome. 
1188 All notes come from Arrigo PENS Meetings Notes (June 24, 2005) unless otherwise noted.    
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by most everyone in the room, and multiple participants commented on how 
unfamiliar she was with the subject matter.  It appears that Moorehead-Slaughter’s 
predominant role was that of facilitator (and Behnke’s agent as previously discussed), 
though even that role was appropriated by others in the room like Newman.  By all 
accounts, Moorehead-Slaughter’s weak leadership stimulated the ability of other 
voices and views to dominate the conversation and led to the PENS report being, as 
Lefever put it, “not [a] very good product.”1189     


• Soon thereafter, the DoD members, especially James, protested the idea of Bloche 
joining the PENS meetings.  James went so far as to refuse being in the same room as 
Bloche.  Banks noted that publishing John Leso’s name in Bloche and Marks’s latest 
article endangered Leso’s life. 


o Of note, James told Sidley that he consulted with his chain of command 
before PENS to make sure that they were aware of his participation and that 
they had no issues.  He specifically consulted with his two Navy clinical 
supervisors at his hospital, Walter Reed Medical Center, and made sure he 
“wasn’t saying anything out of line.”1190  He also discussed the issue with 
Navy attorneys at one point, among other topics.  James said the two take 
away messages from these chain of command conversations were (1) to 
ensure that psychologists kept their presence in detention settings, and (2) to 
inform DoD on how to conduct interrogations safely and ethically.1191 


• Early on, Thomas noted the need to take culture and ethnicity into account with 
interrogating detainees of various backgrounds.  These considerations were included 
in later drafts of the PENS report. 


• Lefever made clear that his oath was to the United States and that U.S. law and 
community standards were his guidepost in determining what were acceptable 
practices.  He defended the merits of certain harsher interrogation techniques and 
noted that he thought it was useful to think of DoD ethics and APA ethics as a Venn 
diagram and finding areas where the ethics overlapped and where they did not.   


o Though his ultimate views on which tactics were permissible may have been 
in the minority,1192 Lefever appeared ready to discuss the ethical nature of 
various interrogation techniques.  He later told Sidley that he welcomed 


                                                 
1189 Lefever interview (May 3, 2015).   
1190 James interview (May 1, 2015).   
1191 Id.   
1192 Lefever made comments throughout the meeting about how a certain amount of pain or stress might 
be ethical, but others did not appear to vocalize support for these positions.  Lefever explained to Sidley 
that there was a difference to him between causing pain to someone (which could be ethical) and causing 
harm (which would be unethical), and the line between the two was the conversation that should have 
occurred during the PENS meetings.  But it never did, as Lefever noted.  Lefever interview (May 3, 
2015).     
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having conversations on the specific interrogation techniques but believed 
there were multiple agendas/biases present during the meeting: (1) the stated 
agenda, which was to see if the ethics code adequately addressed the issues 
facing psychologists in interrogation settings; (2) the agenda of peace 
psychologists and “pacifists,” as he called them, who likely did not want 
psychologists in these locations at all (or did not wish to commit to a specified 
list of techniques for fear of excluding others); and (3) the agenda of Morgan 
Banks, who strove to keep psychologists in these settings and grounded the 
discussion with his general phraseology of “safe, legal, ethical, effective,” and 
who had little desire to discuss specifics. 1193  Lefever also noted that he got 
the “distinct impression” at one of the PENS dinners with task force members 
that Banks did not want to deviate from this phraseology in the PENS report.   
He also believed there was a general “fear” among other DoD members about 
addressing the issues in a concrete way so, instead, they wanted to “vote and 
get out.”1194 


o Of note, Wessells and Lefever both appeared to arrive to the PENS meetings 
with honest but differing philosophical views of what to accomplish.  
Wessells’s approach was more absolute and posited that certain actions and 
techniques were wrong under any circumstances.  As such, the ethics code 
should reflect these right and wrong actions.  He rejected a relativistic view of 
ethics and preferred to ground the debate in international legal principles that 
could serve as a lodestar to determine which behaviors were permissible.  
Lefever, on the other hand, believed there was a difference between 
techniques that caused pain (which were short-term and ethical) and those 
caused harm (which were long-term and unethical), and wished to explore this 
difference during the meeting.  He also believed that determining what was 
ethical was based on community standards.  So if a technique was deemed 
acceptable by the community, then it was ethical.  Lefever explained that the 
ethical question was a separate inquiry from whether a technique was moral.  
Under this framework, there could be techniques that were ethical but 
immoral.  Despite their vastly opposing views on ethics and morality, both 
agreed that the foundational question of the task force was to identify which 
techniques were permitted and which ones were not.  And both were deeply 
criticized the final product of the task force for not answering this key 
question.  Lefever called the report “not defined” and “loose,” while Wessells 
described the process as an “absolute farce.”1195        


• Banks disagreed with Lefever’s Venn diagram approach and argued that all illegal 
behavior was already proscribed.  The key question for Banks, as he also noted in his 
first May 11 message on the listserv, was determining what legal behaviors were 


                                                 
1193 Id.   
1194 Id.   
1195 Wessells interviews (March 11, 2015 & June 15, 2015); Lefever interview (May 3, 2015).   
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ethical and then providing guidance for those behaviors.1196  Bank’s draft PPSI also 
included the point that the “Ethics Code is always subordinate to the law and 
regulations.”1197     


o Banks’s approach, as critics have pointed out, appears to have changed the 
understanding of APA Standard 1.02 at the time.  The language in the rule 
stated a psychologist “may” follow the law if a conflict is unresolvable 
between the law and the ethical code.  Banks raised this point earlier on the 
listserv to explore techniques that were legal but possibly unethical, but did 
not appear to pursue this line of inquiry during the meetings.   


• Shumate made comments that suggested specific guidance was needed for 
psychologists (Arrigo’s notes: “provide structure, guidance. Embrace this as an 
opportunity.”).  He also appeared to be mindful of how to message certain issues, 
such as when he disagreed with Lefever about whether psychologists face “pressures” 
and preferred to use the term “encounter conflicts.”  He was also skeptical that a 
subsequent casebook would be feasible; he repeated this concern on the second day of 
meetings. 


o Shumate explained to Sidley that his comment about guidance reflected a 
general belief that in any situation, particularly one where there was a great 
deal of stress involved, it was important to have guidance in place.  But 
Shumate clarified that he did not believe the PENS Task Force should have 
undertaken a deep dive into specific techniques that were permissible or not.  
Instead, he desired that more research was conducted in this field to determine 
what types of techniques and interrogation strategies were effective.1198 


o Shumate’s skepticism on providing real-life examples foreshadowed his 
position in 2006 that the task force not lead the casebook process, as discussed 
later (excerpt from Arrigo’s notes: “Getting publishable examples will be 
awful. No useful product. . . . maybe APA can generate it. DoD psychologists 
can’t.”).  Shumate told Sidley that he thought the casebook would have been 
an “immensely large” undertaking and lead to logistical issues with classified 
information and DoD review.  On the second day, Arrigo’s notes indicate that 
Shumate stated he “thought that examples would alarm [people about the use 
of] psychological science.”  Shumate explained to Sidley that the comment 
referred to the public’s misgivings about anything involving the word 
“interrogation.”1199  This point does not appear credible given that the notes 
talk about “alarm” and not misperceptions.  It is more likely that Shumate 
believed that there would be a public outcry over actual examples and 
interrogation techniques used at the time.   


                                                 
1196 PENS listserv (May 11, 2005).   
1197 HC00008914.   
1198 Shumate interview (June 24, 2015).   
1199 Id.   
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• Gelles harped on the point that psychologists should only assist in obtaining 
information but never in conducting the interrogation. 


• Newman, in his role as observer and as head of the Practice Directorate, asserted 
points that related more to the growth and protection of the profession as opposed to 
the ethical consideration.  (ex: Arrigo’s notes : “The profession will never advance if 
we don’t apply the profession to new areas;” “The message that goes to our own field 
can reflect the complexity.  The message that goes to the public cannot reflect the 
complexity;” “Should say what is being done that is appropriate.  Got to clarify that 
psychologists are not engaged in inappropriate behavior on the whole.”) 


o Newman led much of the task force discussions throughout the weekend.  He 
often appeared to limit discussion on issues outside the perceived scope of the 
task force’s mandate.  He also openly discussed the political considerations of 
the report.  Newman told Sidley that he believed that Arrigo’s notes on what 
he said during the meetings were “not inaccurate.”1200  Arrigo attributed lines 
to him about “dampening the fires” and Newman agreed that he could have 
made that comment in the public relations context of the discussion.  He did 
believe the message to the public should be simple and direct.  Other 
observers in the room, in contrast with Newman, were instructed not to speak 
during the meeting.  Brandon recalled that either Behnke or Mumford had 
informed that she could not offer comments during the meeting.1201 


o Newman agreed that he was a regular contributor during the PENS meetings 
and that, as general practice in all of his interactions with people, he tried to 
“speak with influence.”  A goal of his was to assure that the practices at issue 
would be “allowed to continue” within APA ethical framework.  Newman 
insisted, however, that he would have deferred to the task force members or 
the Ethics Committee if they had determined that the interrogation practices 
were unethical.1202  His role as the head of the Practice Directorate, what 
many within APA describe as the largest and most important Directorate 
within APA, only served to amplify Newman’s voice.    


o Newman also told Sidley that, as head of the Practice Directorate, the image 
of the psychological profession was important to him, and he worked “as 
much as anybody” about the perception issues that APA had to manage both 
internally and externally with any public pronouncements.1203   


• After a recess, Moorehead-Slaughter opened the discussion by stating that “safe, 
legal, ethical, and effective” was a key analytical framework.  The phrase had not 
been mentioned during the meeting until this time, though it had been used by Banks 


                                                 
1200 Newman interview (Apr. 29, 2015).   
1201 Brandon interview (May 26, 2015).   
1202 Newman interview (Apr. 29, 2015).   
1203 Id.  
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on the listserv before.  And Behnke told Moorehead-Slaughter earlier over email, as 
discussed above, that the phraseology would be the analytical framework to use.   


o Two DoD members, Gelles and Lefever, both told Sidley that they were not 
impressed with Banks’s analytical framework.  Gelles commented that it 
sounded “cliché-ish” and that he did not understand what “safe” or “effective” 
meant.1204  Lefever did not think there was any research to show that 
psychologists could make interrogations fully “safe, legal, ethical, and 
effective.”  Lefever described that he went along with the phraseology once it 
was clear to him that the meetings were not going to delve into the specific 
techniques and philosophical issues at play during interrogations.1205  


• Behnke, like Newman, also raised public relations-related considerations (ex: 
Arrigo’s notes: “How repetition in the press messes up message.  Clarify.  Simplify;” 
“Certain words very evocative: explicit, manipulate, interrogate.”). 


• After Behnke’s comments, Fein, James, and Shumate all offered thoughts that 
suggested they wanted the report to stay at a more general level.  For example, Fein 
noted how “No one can define ‘torture,’ ” and James added that the group should “lay 
out basic principles, worry about definition later.”  Shumate also appeared to ask for 
latitude on what techniques to use until additional research was done: “We don’t truly 
know what is effective or not effective. It’s an empirical matter what works. Don’t 
rule out until we know.” 


• The group engaged in an ethical debate about dual roles soon after Behnke’s 
comments.  The PENS report ultimately rejected dual roles for psychologists (i.e., a 
psychologist who may act as both an interrogation consultant and mental health 
professional for a detainee).  


After lunch on the first day, Behnke released a one-page first draft of the PENS report for 
review.1206  The draft statement contained nine statements, not all of which were discussed in the 
morning meeting.  The first statement noted that psychologists’ “central role” was to “ensure that 
all processes are safe, legal, and ethical for all participants in the process.”1207  The first draft 
stated that psychologists “do not condone or participate in torture” but did not list cruel, 
inhumane, or degrading treatment (this language was included in the third draft of the report).  In 
an interview with Sidley, Behnke did not recall whether he outlined any of these statements 
before the meeting but noted that he was sitting at his computer taking notes the first day.1208  
Koocher told Sidley that he believed Behnke had created a report template before the task force 


                                                 
1204 Gelles interview (May 27, 2015).   
1205 Lefever interview (May 3, 2015).   
1206 HC00008928.   
1207 Id.   
1208 Behnke interviews (May 22, 2015 & May 29, 2015).   
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met but was unsure of the details.1209  Additional discussions arose from Behnke’s draft, 
including the issue of when one could use medical records and clarifying the roles of the 
psychologist.   


The night of the first day’s meeting and before the task force dinner, Behnke sent a 
partially revised draft report for Gilfoyle’s review.1210  Gilfoyle suggested adding language from 
(presumably) Banks’s PPSI, listing possible activities for psychologists in interrogation settings 
as well as adding the word “effective” to the “safe, legal, and ethical” phrase in Behnke’s 
draft.1211  She noted that Behnke had a “problem” with the word “effective,” but could not recall 
what she was referring to in her interview with Sidley.1212   


2. International law 


Starting on the first day, Wessells engaged with several DoD members and Koocher on 
the need for incorporating international human rights standards into the group’s ethical 
understandings.  Thomas and Arrigo also subscribed to Wessells positions.1213  Wessells noted 
his discomfort with not mentioning human rights standards in their analysis, particularly 
Common Article 3 of the Geneva Conventions.1214  He bluntly stated that the United States threw 
out human rights issues when it was inconvenient for their efforts, and that human rights 
organizations had declared that current U.S. interpretations of international laws were wrong.  As 
Arrigo put in her notes on Wessells’s comments:  


What kind of damage [will be done] to APA if we say we do not support human 
rights as defined in the Geneva Conventions and other conventions? What about 
[the] damage to our national security?  If we engage in human rights violations, 
the message that sends to other countries [is damaging to our national security].  
They therefore become our enemies and attack. . . . The standards [on 
international human rights] are not an issue for debate at this point. . . [The] APA 
Code commits us to human rights.  Does American law trump international law?  
As a professional society, do we have commitments in [the] human rights 
direction?  If we aspire to these things, can we throw international human rights 


                                                 
1209 Koocher interview (March 20, 2015).   
1210 APA_0040831.  
1211 Id.   
1212 Gilfoyle interview (May 20, 2015).   
1213 Arrigo PENS Meeting Notes (June 24, 2005). 
1214 Common Article 3 provides that detainees shall be “treated humanely” and that therefore “violence to 
life and person, in particular . . . cruel treatment and torture,” and “outages upon person dignity, in 
particular humiliating and degrading treatment” were prohibited.  The United Nations Convention 
Against Torture defines “torture” as an act that intentionally inflicts “severe [physical or mental] pain or 
suffering” on someone for one of several purposes, including obtaining information or a confession, 
punishing him, or intimidating or coercing him or a third person.  Customary international human rights 
law, as defined by the International Committee on the Red Cross, defines “inhuman treatment” the same 
way as this definition of “torture” but without the specific-purpose requirement, and defines “degrading 
treatment” as acts that humiliate, degrade, or otherwise violated the person’s dignity. 


JA2510







INDEPENDENT REVIEW REPORT TO APA  PENS TASK FORCE, & INITIAL AFTERMATH     
 


274 
 


away?  APA is diverse but the diversity is not represented here. . . . We would 
damage ourselves as an association if we support American law when it 
contradicts international law.  DoD has defined a set of standards not congruent 
with international law.  If we endorse that, we damage our credibility. . . . As a 
professional association, at a moment of national panic, [we must] take a high 
standard.1215 


Ultimately, the PENS report included language that did not ethically bind psychologists 
by human rights standards, but did state that psychologists should review the Geneva Convention 
Relative to the Treatment of Prisoners of War and the U.N. Convention Against Torture since 
they were “fundamental to the treatment of individuals.”1216 


Wessells told Sidley that he pressed his point several times to add binding language from 
the Geneva Conventions and the U.N. Convention Against Torture but that it was a “complete 
loser” with the DoD people in the room.  He noted that the DoD members were “passionate” 
about upholding the existing military regulations at the time, which permitted what he called 
“torture-lite.”1217  He later bemoaned that “once ethics becomes the handmaiden of patriotism,” 
you were not talking about ethics anymore and, instead, were allowing ethics to be “appropriated 
by these other concerns.”1218     


Incorporating international law into the PENS report was one of the most contentious 
issues over the meeting period.  While several DoD PENS members expressed an openness to 
abide by the Geneva Conventions or the U.N. Convention Against Torture, none appeared 
comfortable mandating that psychologists in detainee interrogation settings follow them at all 
times.  Several of these members said they, or their DoD colleagues, could not accept a position 
that varied from the requirements of U.S. law.  In other words, as DoD officials they could not 
agree to be bound by constraints on their behavior that went beyond the constraints set by U.S. 
law.  The DoD members gave various reasons for their stance to Sidley, as discussed below.    


• Gelles told Sidley that adding the Geneva Conventions language was moot since his 
team at NCIS was already “doing the right things.”  But he expressed that adding 
such language could “tie up the Army and military guys.”  Gelles recalled that no one 
in the military asked him to explicitly lobby against using international law, but 
Gelles remembered that people informally said “we have to make sure this doesn’t 
happen,” referring to adding human rights standards.  He was fairly certain that the 
“military guys” were advocating this position, not Fein, Gravitz, or Shumate.  He also 
recalled phrases from members about how adding international legal standards would 
present a “serious obstacle” to efforts during wartime (and where the Geneva 
Conventions may not apply).1219  Gelles surmised that the military members wanted 


                                                 
1215 Arrigo PENS Meeting Notes (June 24, 2005). 
1216 PENS Report. 
1217 Wessells interview (March 11, 2015).   
1218 Id.  
1219 Gelles interview (Apr. 15, 2015).   
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to incorporate as much of Banks’s PPSI into the report so that they could “protect 
themselves” and quell any conflicts between military policy and APA ethical 
pronouncements.  Gelles went along with the approach since, according to him, it did 
not impact his work and because he believed the report was an interim step in a 
longer process.1220 
 


• Banks explained that inserting international human rights language into the PENS 
report could have created a “break” between a military officer’s oath of office, which 
included a promise to follow U.S. law, and the APA’s Ethics Code, which could lead 
to a dilemma where an officer would have to break their oath (and possibly the law) 
or break their ethical duties.  Banks stated that U.S. law already incorporated the 
Geneva Conventions, so it was unnecessary to specify abiding by the international 
law.  Banks acknowledged that there was a debate about whether the Geneva 
Conventions applied to detainees at the time, and that the definition of torture was 
interpreted narrowly by the Department of Justice.  The solution to this issue, 
according to Banks, was the addition of the “cruel, inhuman, and degrading 
treatment” language in the PENS report, which would have encompassed techniques 
that were not considered torture but were still problematic.1221  Those terms or 
techniques were not defined in the report, however, as discussed further below. 
     


• James noted during the PENS meetings that he had no problem abiding by the 
Geneva Conventions.  He remarked to Sidley, however, that psychologists from other 
agencies, such as the CIA, would have run afoul of these standards if they were 
mandated in the PENS report.  While James disagreed with the CIA’s approach to 
interrogations, he told Sidley that he did want the report to be used as a “whipping 
tool” to go after these psychologists.1222 
 


• Fein said that he was not as familiar with the interplay between the various legal 
standards discussed at the time of the PENS meeting. To him, the military members’ 
point that the U.S. Constitution was the guiding principle for the military made sense 
at that time.  In retrospect, he stated that the report would have been better served if 
there was more specific information about issues of coercion.1223 
 


• Shumate told Sidley that it would be a “huge issue” if the task force had inserted 
international law into the report, and that he was most comfortable with following the 
laws of the United States.  He expressed that, practically, if the group decided to 
follow certain international legal principles, then progress on the report would have 
been “encumber[ed]” with discussions about these details.  Shumate made comments 
throughout the meetings that suggested he could not take a public stand as a senior 


                                                 
1220 Gelles interview (May 27, 2015).   
1221 Banks interview (May 21, 2015).   
1222 James interview (June 1, 2015).   
1223 Fein interview (May 11, 2015).   
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DoD official that was viewed as contrary to U.S. law, but he denied to Sidley that this 
was a consideration for him.1224 
 


• Lefever rejected the utility of international human rights standards in the document.  
He welcomed a discussion into which specific techniques were permissible but 
wished to follow U.S. law alone, especially as human rights standards were often 
hypocritically espoused by the most oppressive of nations.  He did not wish to open 
that “can of worms.”1225 


While these positions may have been understandable as a statement of U.S. governmental 
policy, Koocher also attacked the idea of the APA tapping into international law definitions in 
crafting ethical guidance, calling it a “distraction to draw international law” into APA’s ethics 
guidance.1226  As one DoD task force member described it, and others suggested as well, 
Koocher took a very “pro-America” stance throughout the PENS process.  The report thus 
rejected the use of or reference to international law, except to the extent it was incorporated into 
and consistent with U.S. law (as then defined, including through the OLC memos) 


But these hesitations to use international law in the report ignored the alternative ways 
that the report could have embraced standards from international laws without fully adopting that 
international instrument.  For example, instead of having a report that stated that psychologists 
had to abide by all of the provisions of the Geneva Conventions, some of which may not 
recognized by the United States,1227 the task force could have specified which Geneva 
Conventions applied—in this case, the Third Geneva Convention related to the treatment of 
prisoners of war, which the United States recognizes.1228  If this was still problematic given the 
uncertain nature of detainees’ legal status, the task force could have adopted language from the 
Geneva Conventions without formally approving any portion of the instrument.  Article 17 of the 
Third Geneva Convention, for example, provides readily-adaptable language on the parameters 
for questioning prisoners.1229  The reference to the international law would have been a stronger 


                                                 
1224 Shumate interview (June 24, 2015).   
1225 Lefever interview (May 3, 2015).   
1226 Arrigo PENS Meeting Notes (June 24, 2015).   
1227 Banks shared with Sidley how the United States does not recognize Protocol I to the Geneva 
Conventions, which relates to the protection of victims in international armed conflicts.  If an ethical 
pronouncement stated to abide by the “Geneva Conventions,” then, Banks worried that military 
psychologists would have to violate their oath and U.S. law.  See Email from Banks to Sidley (June 18, 
2015).  For more on the Protocol, see https://www.icrc.org/ihl/INTRO/470.  While the United States was 
a signatory to the treaty, it has never ratified the protocol into law. 
1228 Article 3 – Conflicts Not of an International Character, Geneva Convention (III) (Aug. 12, 1949), 
available at https://www.icrc.org/applic/ihl/ihl.nsf/COM/375-590006?OpenDocument.  
1229 Article 17 – Questioning of Prisoners, Geneva Convention (III) (Aug. 12, 1949), available at 
https://www.icrc.org/ihl/WebART/375-590022?OpenDocument (“No physical or mental torture, nor any 
other form of coercion, may be inflicted on prisoners of war to secure from them information of any kind 
whatever. Prisoners of war who refuse to answer may not be threatened, insulted, or exposed to any 
unpleasant or disadvantageous treatment of any kind.”).   
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touchstone for the report, as opposed to U.S. law or military directives that could have been (and 
were) trumped by pronouncements from the OLC or the Secretary of Defense.     


Some say that this observation about avoiding international law shows the automatic 
impact that selecting a majority of DoD officials had on the task force’s conclusion.  But we 
think that it actually shows an even more intentional decision by the APA task force leaders and 
the DoD psychologists not to voluntarily commit psychology as a profession to a more robust set 
of ethical limitations.  To do so would have shown leadership on the issue in a way that likely 
would have put APA at odds with DoD and the Administration.  This may have caused a conflict 
that would have resulted in DoD employing fewer psychologists or to writing policy that 
subordinated the role of psychologists in interrogation and detention matters; and it may have 
prompted some DoD psychologists to leave APA membership (although Banks was already 
outside of APA membership). 


But sometimes leadership in this manner causes external change rather than just conflict.  
Thus, taking this direction (especially if the other leading health-care professional associations 
also took ethical positions that were less accepting of the Administration’s position, as they 
ultimately did) may have caused, or placed pressure on, DoD or the Administration to change its 
position regarding the use of international-law definitions in these circumstances.  By going 
along with the “simply follow U.S. law” position of the DoD task force members, the APA task 
force leadership was making an explicit choice to follow what DoD wanted rather than making 
an independent decision about what were the appropriate ethical rules for psychologists in these 
situations (other than the decision that was best for DoD was best for APA). 


3. Confidentiality of meetings 


The most tense portion of the first day came at the end of the meeting when the topic of 
confidentiality arose.  Anton first raised the point during the meeting, to which Moorehead-
Slaughter replied that all conversations must stay in the room and not discussed outside.1230  
Arrigo noted that she complained about the “secrecy” at the time.  Newman added that keeping 
discussions confidential was advisable since they were dealing with a controversial topic and 
conversations or varying views about it could “ignite the fire instead of dampen it.”1231  Lefever 
proposed discussing the issues back to his “community,” but multiple people rejected his 
proposal.  Breckler resolved that, given the “potential for varying interpretations,” the PENS 
report should speak in a “single voice,” otherwise there would be many different versions.1232  
Ultimately, a vote was taken and all members, save for Arrigo who dissented and Wessells who 
abstained, agreed to keep discussions confidential.     


Shumate also demanded that Arrigo stop taking notes during these conversations.  Gelles 
relayed to Sidley that the Arrigo episode the first day contributed to an “us versus them” 
mentality between the DoD and non-DoD members.1233  Arrigo told Sidley that she was “so 


                                                 
1230 Arrigo’s PENS Meetings Notes (June 24, 2005). 
1231 Id. 
1232 Id. 
1233 Gelles interview (May 27, 2015).   
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upset” after the first day of meetings.1234  Her remaining notes from the meetings were largely 
taken on the margins of various PENS draft reports and are not as complete as her notes from the 
first day of discussions. 


It appears, however, the “no taking notes” policy was unevenly enforced.  For example, 
Susan Brandon, an observer in the room the first two days of the PENS meetings, was never 
instructed to cease her note-taking according to her interview with Sidley.1235  Thomas recalled 
to Sidley that note-taking was not explicitly disallowed.1236  But she posited that the group may 
have had to leave their notes in the room during the meetings.1237 


Anton later emailed Koocher with an update on the group from day one (Koocher left the 
proceedings by lunch time due to a family emergency and was not in attendance the rest of 
Friday afternoon or Saturday).1238  Anton remarked that the “DoD folks” offered useful insights 
during the meeting that illustrated how “complicated” these issues were.1239  He also described 
the afternoon’s confidentiality discussion as Arrigo was “taking copious notes.”1240  He added 
that Shumate and others felt “uncomfortable” with her note-taking and that the group, by “split 
vote,” agreed to keep all meeting matters confidential and have the report speak for the group.  
Koocher responded to Anton, copying Behnke, that he, too, “felt concerned” about Arrigo’s 
note-taking.1241  He suggested that it be made clear that the task force conclusions “should be 
reached by consensus,” and that no communications during the meeting “be cited for attribution 
UNLESS there is unanimous agreement and these appear in the approved report.”1242       


It should be noted that APA’s policies on the closed sessions were addressed in an 
internal February 3, 2003 memorandum from Norman Anderson, which outlined the limited 
circumstances where closed sessions were permissible for “personnel issues”: 


 As a general principle, the meetings of APA groups are open to any APA 
member and APA staff.  Occasionally, during board, committee and task force 
meetings, sensitive matters must be discussed.  Requiring that all meetings be 
open at all times could inhibit full and frank discussion.  However, in  order to 


                                                 
1234 Arrigo interview (Apr. 27, 2015).   
1235 Brandon interview (May 26, 2015).  Sidley received varying accounts of whether other votes were 
taken during the meetings.  There was some belief that votes were taken on whether note-taking was 
allowed and another vote on whether international human rights standards should apply in the document.  
Sidley has been unable to corroborate with any certainty that either of these two votes formally took 
place.     
1236 Thomas interview (Feb. 13, 2015). 
1237 Email from Thomas to Sidley (May 25, 2015).   
1238 APA_0040795. 
1239 Id.   
1240 Id.  
1241 Id.   
1242 Id. (emphasis in original).    
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respect the free and open flow of information within the association and to reduce 
the appearance of “secret decisions,” closed meetings should be as infrequent as 
possible and primarily limited to personnel issues or issues that might cause 
personal embarrassment to the individual being discussed. Some of the work of a 
few groups such as the Ethics Committee and the Committee on Accreditation 
involves information of an inherently confidential nature about individuals or 
institutions and their meetings are restricted pursuant to adopted rules or 
procedures.1243 


Allowing a limited number of observers for an APA task force, all of whom were 
pre-approved to attend, may not comply with the spirit of the February 2003 guidance.  
Gilfoyle defended the PENS meeting structure.1244  She stated the February 2003 
memorandum focused on closed meetings that involved no staff; this was not case in 
PENS where multiple APA staffers were present.  Gilfoyle also found the PENS setup 
less problematic since the task force was not a formal APA decision-making body like 
the Board of Directors.  She also believed full and frank discussion could have been 
inhibited if the meetings were more open.1245     
 


C. Day Two: June 25, 2005  


1. Discussions about research  


The evidence shows that Mumford, Brandon, Newman, and Gravitz made drafting 
suggestions regarding the research recommendations, and at least some of Brandon’s drafting 
suggestions made it into the final version. 


Critics have pointed to some of this language as an indication that APA was intentionally 
attempting to provide ethical support for research by the CIA or DoD on detainees at 
Guantanamo or elsewhere, or was otherwise attempting to allow for research that involved harsh 
interrogation techniques without the proper human-subject-research protections. 


On the one hand, we found two notes in Behnke’s handwritten notes from the PENS Task 
Force meeting in which the phrase “research on detainees” or “detainees as research subjects” 
was noted.  Behnke provided no explanation for these notes, and we found no emails or other 
documentary evidence relating to them.  In addition, in a meeting at the Department of 
Homeland Security about two years earlier attended by Mumford and Brandon, one of the 
subjects discussed was collecting data relating to detainees.  Sources have told us without 
corroboration that there is evidence of the CIA engaging in activity regarding detainee 
interrogations that would constitute improper research. 


Further, the language in the report’s research passages appears deficient.  Ethics experts 
have told us that the language in the PENS report quoted above was woefully deficient in terms 


                                                 
1243 APA_0083932.  
1244 Gilfoyle interview (May 20, 2015).   
1245 Id.  
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of the language that would typically be expected in order to communicate proper protections.  
And the language regarding “cruel, inhuman, or degrading treatment” is ambiguous, and so may 
easily be read to suggest that the research being described is to determine if interrogation 
techniques that Americans would find cruel, inhuman or degrading may not be consider so bad 
by other cultures. 


On the other hand, we did not see evidence linking these recommendations to any actions 
by APA officials regarding research, or linking their drafting to efforts by the government to use 
a recommendation in the PENS report as a helpful point in being authorized to conduct human 
subjects research without informed consent.  We noted that these recommendations are not in the 
12 ethical guidelines in the PENS report, and therefore do not have the force of ethical guidelines 
for psychologists, in a way that might be pointed to as a justification for a psychologist’s actions. 


We found this a topic on which it was difficult to draw clear conclusions, and our 
discussion and analysis of the evidence is below.   


Mumford sent Behnke a series of three emails the morning of the second day of PENS 
meetings that included draft language on conducting research in national security settings.  The 
first message was sent at 8:16 a.m. ET,1246 the second at 10:09 a.m. ET,1247 and the third at 11:30 
a.m. ET.1248  Each of Mumford’s emails added another paragraph from the previous message.  
Mumford did not specifically recall with Sidley who or what prompted discussions about this 
topic.  Some of the draft language was included into the final report.    


A copy of the draft language from each email is listed below with comments on each: 


First email draft language:  


Psychologists support research to evaluate the efficacy of methods for gathering 
accurate and reliable information relevant to national security.  Such research 
should be designed to minimize the risk/benefit ratio and emotional/physical harm 
to the research participants consistent with existing standards of human subjects 
research and APA ethics code.1249 


 
• A version of this statement appears as recommendation #7 in the final PENS report.  It 


removes the “risk/benefit ratio” and “emotional/physical harm” language and instead 
states the need to “minimize risks to research participants such as emotional 
distress . . . .”1250  Brandon told Sidley that she may have contributed to the revisions of 
this research point in the PENS report though she was unsure.1251  Behnke stated that, 


                                                 
1246 APA_0029693; APA_0029694.   
1247 APA_0029691; APA_0029692.   
1248 Mumford Notes (June 25, 2006) (on file with Sidley). 
1249 APA_0029693; APA_0029694. 
1250 PENS Report. 
1251 Brandon interview (May 26, 2015); see also APA_0029660 (Mumford alludes to Brandon’s edits 
making it into the final draft of the report).   
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while he did not recall the draft language, he would have been comfortable with the 
change made in the final report since the risk-benefit language may be used to justify all 
kinds of risk in the name of saving lives.1252  


 
• The same recommendation continues by stating that the research should be “should be 


consistent with standards of human subject research protection and APA Ethics Code.”  
Behnke stated that he understood “standards of human subject research protection” to 
mean what medical ethicists thought were appropriate standards.  Mumford believed the 
language was an “unassailable and appropriate affirmation” to conduct research that 
followed all standards of APA’s “Responsible Conduct Research.”1253  But read another 
way, the language may have accommodated the prevailing Wolfowitz Directive, which 
allowed DoD division leaders to waive informed consent for certain detainees.1254  More 
on the Wolfowitz Directive was discussed earlier in this report.  Behnke countered that 
research on detainees would not fulfill the other language in the paragraph about how 
“research should be designed to minimize risks to research participants,” even if the 
research was observational or to examine archived data.1255  


Second email draft language:  


Psychologists support research to evaluate the efficacy of methods for gathering 
accurate and reliable information relevant to national security.  Such research 
should be designed to minimize the risk/benefit ratio and emotional/physical harm 
to the research participants consistent with existing standards of human subjects 
research and APA ethics code. 


Because disclosing the results of such research could compromise the 
development of enhanced sources and methods, it may not always serve the 
national interest to explain deception used in the research design or to include the 
debriefing standards contained in 8.07 and 8.08.1256 


 
• The new paragraph suggests that debriefing could be discarded if the “national interest” 


was strong enough.  The final report does not make this claim, but in its conclusion 
section, it does note the “tension between conducting research that is classified or whose 
success could be compromised if the research purpose and/or methodology become 
known and ethical standards that require debriefing after participation in a study as a 


                                                 
1252 Behnke interview (June 8, 2015).   
1253 Email from Mumford to Sidley (May 27, 2015); see also Responsible Conduct of Research, American 
Psychological Association, available at http://www.apa.org/research/responsible/. 
1254 Jason Leopold & Jeffrey Kaye, Wolfowitz Directive Gave Legal Cover to Detainee Experimentation 
Program, Truthout (Oct. 14, 2010), available at http://www.truth-out.org/news/item/257:wolfowitz-
directive-gave-legal-cover-to-detainee-experimentation-program. 
1255 Behnke interview (June 8, 2015). 
1256 APA_0029691; APA_0029692. 
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research subject.”1257  The new paragraph also makes note of “enhanced sources and 
methods” without any explanation of what those are.   


 
o Breckler told Sidley that this paragraph in the final report, though poorly 


worded, likely related to research being conducted at Department of 
Homeland Security Centers of Excellence and having psychologists involved 
in those studies that included research on deception and interrogations.  He 
added that the issue of debriefing in classified settings was subject of much 
debate, so that was why the “tension” language was added here.1258     


 
• Mumford thought that the new paragraph came from someone with a “national security 


interest” and speculated that Fein may have suggested this since he was the research 
expert.  Mumford also told Sidley that he interacted most with Shumate at the time, but 
thought it unlikely that Shumate would have offered this language.1259  


 
o But Mumford may have had more of a direct role in drafting these two 


paragraphs based on a message he sent earlier to Behnke, Breckler, and Kelly.  
On May 23, 2005, Mumford emailed the three and used the “risk/benefit” 
language and queried whether “all coercive techniques should be discredited,” 
or if there were techniques available “that would pass some risk/benefit 
test?”1260  Mumford then stated that “behavioral scientists get away with using 
deception/coercion all the time in research with the understanding that 
participants are later debriefed as to the true nature of the research. . . couldn't 
it be argued that the application of those techniques (sans debriefing) in 
national security settings are justified?”1261 
 


• This paragraph in particular suggests that research on detainees could have been 
envisioned at some point by someone associated with the task force.  It is hard to explain 
why the “national interest” would be a factor in research conducted in a lab or other 
closed setting; the language seems more likely to relate to questioning people and not 
revealing what one’s research intentions were.   
 


o Mumford later suggested to Sidley that the research paragraph may have 
envisioned something like the Transportation Security Authority’s Screening 
Passengers by Observation Techniques (“SPOT”) program,1262 a type of 


                                                 
1257 PENS Report. 
1258 Breckler interview (June 18, 2015).   
1259 Mumford interview (May 18, 2015).   
1260 APA_0025671.    
1261 Id. (ellipses in original).    
1262 Privacy Impact Assessment Update for the Screening of Passengers by Observation Techniques 
Program, Department of Homeland Security (Aug. 5, 2011), available at 
http://www.dhs.gov/xlibrary/assets/privacy/privacy-pia-tsa-spot-update.pdf; see also Email from 
Mumford to Sidley (May 20, 2015).   
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behavioral detection program that has been met with controversy.1263  The 
TSA SPOT program, however, did not exist until January 2006;1264 it is 
possible that a program like that was envisioned at the time, however.  Also, 
as mentioned above, Breckler suggested that DHS Centers of Excellence were 
envisioned when discussing research opportunities for psychologists in 
national security settings.      
 


• Brandon told Sidley that the new paragraph appeared to have come from someone 
involved in the counterintelligence community, perhaps Shumate or Gravitz.1265  She 
stated that it sounded like a clinician without much experience in research wrote the 
language since a psychologist always needed to debrief a research subject.1266   


 


Third email draft language (email subject notes that Gravitz and Newman provided input):  


Psychologists have the obligation to utilize psychological knowledge derived from 
recognized authoritative sources (e.g. research, experience to inform professional 
judgement [sic]) in the furtherance of their scientific and professional activities. 
(e.g. efficacy of using positive reinforcement vs. negative reinforcement). 
 
Psychologists support research to evaluate the efficacy of methods for gathering 
accurate and reliable information.  Such research should be designed to minimize 
the risk/benefit ratio and emotional/physical distress to research participants 
consistent with existing standards of human subjects research protections and 
APA ethics code. 
 
Because disclosing the results of such research in certain contexts could 
compromise the development of enhanced sources and methods, it may not always 
serve the interests of national security to explain deception used in the research 
design or to include the debriefing standards contained in 8.07 and 8.08.1267 


 
• The new introductory paragraph underscores the “obligation” psychologists have to use 


all “authoritative sources” to further their activities.  This paragraph does not appear in 
the final report, though a conclusion paragraph under Statement Twelve contains 
language states psychologists “should encourage and engage in further research to 
evaluate and enhance the efficacy and effectiveness of the application of psychological 


                                                 
1263 Josh Hicks, ACLU Sues for Details of TSA’s Controversial ‘Behavioral Detection’ Program, 
Washington Post (Mar. 20, 2015), available at http://www.washingtonpost.com/blogs/federal-
eye/wp/2015/03/20/aclu-sues-for-details-of-tsas-controversial-behavioral-detection-program/. 
1264 Sharon Weinberger, Airport security: Intent to Deceive?, Nature (May 26, 2010), available at 
http://www.nature.com/news/2010/100526/full/465412a.html. 
1265 Brandon interview (May 26, 2015).  
1266 Id.   
1267 Mumford Notes (June 25, 2006) (on file with Sidley). 
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science to issues, concerns and operations relevant to national security.”1268  Mumford 
remarked to Sidley that this draft paragraph reflected the emphasis the practice 
community (as opposed to the research community) placed on professional judgment.1269 


 
• The final report paragraph also states the need to be aware of cultural differences and its 


impact on what information-gathering methods were cruel, inhuman, or degrading 
(“CID”) treatment (Statement Twelve, fourth bullet).  This sentence could be read as 
weighing cultural differences in defining what might be “cruel, inhuman, or degrading” 
in one culture versus another.  For example, if it was believed that a detainee from Saudi 
Arabia would consider only a ‘high-level” of harsh techniques degrading, then an 
interrogator would be permitted to use other “low-level” harsh techniques for that Saudi 
detainee.   


 
o Brandon believed she may helped write the full paragraph but that the cultural 


differences point was poorly worded in retrospect.1270  The sentence was 
supposed to convey the need to be respectful to other cultural backgrounds, 
not imply that what was considered cruel was relative to a detainee’s cultural 
background.1271   


 
o Behnke told Sidley that wished he would have included a clause to clarify that 


cultural differences in “cruel, inhuman, or degrading” meant a technique was 
not cruel in either the detainee’s or the interrogator’s culture.1272  He 
explained that any potential concern, however, would be removed when 
reading the second bullet point under Statement Seven of the report, which 
links safety and efficacy to cultural understanding (“How failures to 
understand aspects of individuals’ culture and ethnicity may generate 
misunderstandings, compromise the efficacy and hence the safety of 
investigatory processes, and result in significant mental and physical harm.”).  
Behnke argued that safety and efficacy were linked, and that he relied on 
Banks’s comments on the PENS listserv about how using SERE techniques 
and gathering accurate information were “diametrically opposed” with one 
another.1273      


Brandon, Behnke, Breckler, Mumford and others at APA have told Sidley that, despite 
these draft statements and ambiguous/poorly drafted PENS report language, research on 
detainees were never discussed or pushed by task force members or outside entities.1274  Brandon 


                                                 
1268 PENS Report. 
1269 Mumford interview (May 18, 2015).   
1270 Brandon interview (May 26, 2015). 
1271 Id. 
1272 Behnke interview (June 8, 2015).   
1273 PENS listserv (May 23, 2005).   
1274 Brandon interview (May 26, 2015). 
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also stated that when she first joined the High-Value Interrogation Group (“HIG”) in 2009, one 
of the first things she inquired about was whether any government agencies had conduced 
research on detainees; she found no records.1275   


Yet in one of Behnke’s handwritten set of notes, likely from the second day of the PENS 
meetings,1276 he noted two instances of detainee research — on the first page of notes, Behnke 
wrote “detainees as research subjects;” on the last page, Behnke wrote “research a 
detainees?”1277  The second note is crossed out by two dotted “X” marks.  These notes do not 
appear in either Arrigo’s or Brandon’s set of notes, implying that these thoughts arose from side-
conversations Behnke had or thoughts he had himself.  Behnke could not recall why he wrote 
those notes but insisted that these topics were not discussed during the PENS meetings.1278  In 
addition, interviews with government officials revealed a strong awareness after September 11 
about the possibility of gathering data on detainees and the debates that ensued in the years 
after.1279  None of the interviewees were aware whether research on detainees ever occurred, but 
the topic was discussed in government circles — where researchers could observe detainees and 
the interrogation tactics that were used, be it in real-time or with archived data, without any 
involvement in the interrogation itself.  The PENS report’s research language, which is limited, 
appears to leave space for these kinds of efforts to occur.  But we were unable to conclude that 
this, in fact, was what was envisioned by anyone at the time.   


2. PENS second draft report 


Behnke distributed a second draft of the task force report at the start of the second day of 
PENS meetings.  Behnke’s hard copy files from the PENS meeting contains his copy of the 
second draft along with his notes in the margins.  A copy of this draft is appended to this 
report.1280  Twelve statements appear in this draft and , save for Statement Seven, each appear in 
the final version of the report, albeit in a slightly different order and with wording changes.  But 
the vast majority of this draft comprises the final report.  So after one day of task force 
deliberations, Behnke drafted a document that would largely become the final PENS report’s 
twelve statements.  


Statement seven in this draft, which is excluded from the next draft version, is the one 
statement in any draft version that offered more specifics on when and what “techniques” to use.  
The statement reads as follows: 


                                                 
1275 Id. 
1276 HC00017705.  The notes are undated, but they are not from the first day since we located Behnke’s 
typed set of notes from that day.  Some of the comments in this handwritten set also appear on Arrigo’s 
set of notes from the second day leading us to conclude they are at least, in part, from the second day of 
PENS meetings.       
1277 Id. 
1278 Behnke interviews (May 22, 2015 & May 29, 2015).   
1279 Banks, Gelles, and Andy Morgan all mentioned to Sidley the vigorous debates taking place within the 
military and government about the unique opportunities that researchers had to observe interrogations.   
1280 HC00017699. 
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[P]sychologists do not consult on techniques that would cause psychological 
distress except for a clear, legitimate purpose, such as to prevent future acts of 
violence.  Punishment and obtaining a confession do not constitute legitimate 
purposes.  If psychologists consult on activities that would cause psychological 
distress, they follow the restrictions on psychological distress set forth in Ethical 
Standard 8.07, Deception in Research, which places boundaries on the degree of 
psychological distress researchers may impose upon research subjects. 


The statement outlined a “legitimate purpose test” to determine when a psychologist 
could consult on techniques that cause “psychological distress.”  This potentially large loophole 
on using techniques that cause psychological distress is limited by the next sentence, which 
specifies that punishment and obtaining a confession are not legitimate purpose.  This language 
incorporates a portion of the U.N. Convention Against Torture’s definition of torture, which 
states that for an act to be considered torture, it must be done for one of several purposes, 
including obtaining “information or a confession,” “punishing him,” or “intimidating or coercing 
him or a third person.”  Behnke’s used the “confession” and “punishment” limitations, but left 
out the “obtaining information,” “intimidating,” and “coercing” limitations.1281  Thus, Behnke’s 
draft allowed psychologists to recommend an interrogation technique that would cause 
psychological distress as long as their purpose was to get information in order to prevent future 
acts of violence, and was not to punish or obtain a “confession.”  Behnke’s draft also created a 
novel second limitation—that psychologists in these situations needed to follow the restrictions 
set out in a research provision of the  Ethics Code Standard 8.07, which provides that 
psychologists do not deceive prospective research participants about research that is reasonably 
expected to cause “physical pain or severe emotional distress.”  Behnke said he could not recall 
why he included this provision as a type of limitation. 


Arrigo’s notes from the second day onward are much less comprehensive since the group 
voted on confidentiality and Shumate insisted that she cease note-taking the day before.  She 
wrote notes on the margins of the draft reports, which were then transcribed.  But the notes 
appear to corroborate the notion that there was some discussion about the draft statement and 
also specific techniques more broadly.  It also appears that Banks was against the language:   


[Anton] Psychologist as advisor to induce stress. 


[Banks] Thinks confession is legitimate purpose [for consultation with a 
psychologist].   


[unattributed] Psychologists do not conduct interrogation except possibly in 
emergency field condition. 


[Banks] Often we do try to exploit psychological distress.  We need the 
boundaries. 


[Gelles]  Creating conflict in a person is the way to move towards confession. 


                                                 
1281 U.N. Convention Against Torture (Dec. 10, 1984), available at 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx. 
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. . .  


[Wessells] The disorientation techniques remain.  Our reputation in this 
profession depends on this document. 


. . .  


[Wessells] Still worried about the gray areas. 


. . .  


[unattributed] the point on the dial.  Do we need to address this?  We will be 
asked.  E.g., sleep deprivation.1282 


Wessells recalled a longer discussion about whether “psychological distress,” as noted in 
the Statement Seven draft language, was an appropriate dividing line for lawful or unlawful 
interrogations.  People like Gelles and Shumate, Wessells believed, thought the line was 
inappropriate since it could encompass lawful domestic interrogations that involved plea 
bargaining, which could involve a certain level of distress.  Wessells also recalled “evasive” 
discussions with Banks, who opposed this new language, about specific interrogation techniques.  
On sleep deprivation, for example, Wessells inquired to Banks how sleep deprivation was used.  
Banks remarked that having someone sleep three or four hours the night before an interrogation 
could be useful.  Wessells then asked whether the techniques could be used on successive nights 
and, if so, how many and whether it could be used in combination with our techniques.  He did 
not receive a direct answer.  As discussed more below in his resignation from the task force, 
Wessells believed that the DoD members did not wish to discuss these issues because it opened 
the possibility of challenging existing military regulations.1283  The topic of waterboarding may 
have been discussed informally between Wessells and Lefever, too, though not likely with the 
larger group.1284       


Behnke told Sidley that he believed that the statement was removed at Breckler’s behest.  
Behnke recalled that Breckler wanted to remove the reference to research.  Breckler said it was 
possible that he asked Behnke to remove the language, but was unsure.  In analyzing the draft 
report language anew with us, however, he stated that the 8.07 language was inconsistent with 
the draft statement’s first sentence about psychological distress, since Standard 8.07 specifically 


                                                 
1282 Arrigo PENS Meeting Notes (June 25, 2005).   
1283 Wessells interview (June 11, 2015).   
1284 Wessells noted that he and Lefever had a conversation about waterboarding during one of the meeting 
breaks.  He recalled that Lefever was waterboarded during his Navy SERE training (Lefever confirmed 
this with Sidley) and thought Lefever thought the sensation was terrible (Lefever told Sidley he thought 
he was going to die).  But ultimately, Lefever stated, the experience was bearable for him.  Wessells 
thought waterboarding was mentioned in passing during the meeting, but neither he nor other task force 
members could recall a specific discussion about that technique.   
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dealt with deception in research only and not with various types of psychological 
consultations.1285   


When asked why he removed the full paragraph instead of only the statement citing 
Standard 8.07  (or refine the “legitimate purpose test” another way), Behnke responded that he 
likely viewed the paragraph as one unit; once the research sentence was gone, then he thought to 
remove the full paragraph. Behnke also said the provision could be read broadly, where people 
could justify harmful acts in the name of preventing future acts of violence.  Behnke was not sure 
why he did not refine the test — perhaps outlining a rule that always barred psychological 
distress, allowing it in limited circumstances, making it broader, or perhaps using guidelines in 
the Geneva Conventions1286 — and instead removed it from the next draft entirely. 1287      


The statement was ultimately replaced by an unrelated issue about reminding 
psychologists that the individual being interrogated “may not have engaged in untoward 
behavior” and may not have useful information.1288  In analyzing a series of handwritten notes 
from members,1289 Banks was the one who recommended this new statement.1290  Arrigo told 
Sidley that she had originally raised a concern about interrogating detainees who were innocent 
and that Banks drafted the wording for Behnke’s consideration.1291  Given that Banks was 
against the draft statement’s minimal restriction on causing psychological distress, and given his 
overarching goal to keep the PENS report in concert with military guidance, it is likely that 
Banks appropriated Arrigo’s concerns both to curry favor with Arrigo and to block the use of any 
language in the report that assessed the validity of certain techniques.  This assertion is further 
supported by later conversations between Behnke and Banks after the report was finalized about 
                                                 
1285 Breckler interview (June 18, 2015).  Brandon’s notes from the second day of the PENS meetings also 
appear to corroborate Breckler’s thoughts on the use of Standard 8.07.  At the top of the fourth page of 
her notes, she wrote “Disingenuous paragraph ‘7th’— distress in [research] [does not equal] stress in 
interrogation.”  Brandon Notes (undated) (on file with Sidley).  The note may suggest that the Standard 
8.07 standard — which bars psychologists from deceiving research participants about research that could 
“cause physical pain or severe emotional distress” — is not the same as stress caused during an 
interrogation.  Brandon later added to Sidley that the note was “an assertion that we have no research on 
interrogation methods that use abusive methods since research can't use such on subjects.”  Email from 
Brandon to Sidley (June 21, 2015).   
1286 Article 17 of the Third Geneva Convention, for example, provides readily-adaptable language on the 
parameters for questioning prisoners.  See https://www.icrc.org/ihl/WebART/375-
590022?OpenDocument (“No physical or mental torture, nor any other form of coercion, may be inflicted 
on prisoners of war to secure from them information of any kind whatever. Prisoners of war who refuse to 
answer may not be threatened, insulted, or exposed to any unpleasant or disadvantageous treatment of any 
kind.”).   
1287 Behnke interview (May 29, 2005).   
1288 PENS Report. 
1289 HC00017712.  We identified each PENS member’s handwriting (either in person or by asking for a 
handwriting sample) and matched them to this set of handwritten notes.  Banks informed Sidley that the 
second and last pages of the notes came from him.   
1290 Id. (see last page).   
1291 Arrigo interview (June 5, 2015).   
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how the key issue that people will ask about that is not addressed in the report is the amount of 
psychological distress that is acceptable (discussed in the PENS Aftermath section).    


The third draft of the report still included a reference to “psychological distress,” but that 
was removed entirely by the fourth version of the draft report:1292 


Third draft report (circulated at the start of June 26): 


[P]sychologists who consult on interrogation techniques are mindful that the 
individual being interrogated may not have engaged in untoward behavior and 
may not have information of interest to the interrogator. When psychologists 
serve as consultants to interrogation, and especially when such consultation 
concerns techniques that potentially generate psychological distress, psychologists 
consider whether the techniques consulted upon would be deemed ethically 
appropriate should such determinations related to guilt and relevance ultimately 
be made.  At all times psychologists remain mindful of the prohibitions against 
engaging in or facilitating torture and other cruel, inhuman, or degrading 
treatment. Psychologists inform themselves about research regarding the most 
effective and humane methods of obtaining information and become familiar with 
how culture may interact with the techniques consulted upon. (Ethical Standards 
2.01, Boundaries of Competence; 2.03, Maintaining Competence; and 3.01, 
Unfair Discrimination) 


• It appeared that Gilfoyle flagged the language in the third draft as confusing.1293  After 
the bold section above, she wrote “I’m not sure it’s clear what you mean here — if they 
are innocent or had no info , would the tactics used stand up to scrutiny? . . . It also sort 
of raises the specter that they may just be detained indefinitely and never have such a 
determination made.”  Behnke responded to Gilfoyle that this statement represented an 
“extremely complicated issue,” that was “one of the most challenging ethical issues in 
this whole area.”1294  This exchange may have led to the changes in the fourth draft, 
which avoided using the term “psychological distress” at all.  


Fourth draft report (circulated at the end of June 26): 


[P]sychologists who consult on interrogation techniques are mindful that the 
individual being interrogated may not have engaged in untoward behavior and 
may not have information of interest to the interrogator.  This ethical obligation is 
not diminished by the nature of an individual’s acts prior to detainment or the 
likelihood of the individual having relevant information.  At all times 


                                                 
1292 See PENS Drafts #3 & #4 (on file with Sidley) (emphasis added).  Arrigo archived all versions of the 
PENS drafts and final reports as part of the PENS Archives housed at the University of Colorado-
Boulder.  We append a full set of drafts from Arrigo, which include her notes in the margins of these 
drafts.  Please note that there are two copies of the fourth draft of the PENS report in these files.   
1293 APA_0040786; APA_0040787. 
1294 APA_0048590.   
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psychologists remain mindful of the prohibitions against engaging in or 
facilitating torture and other cruel, inhuman, or degrading treatment.  
Psychologists inform themselves about research regarding the most effective and 
humane methods of obtaining information and become familiar with how culture 
may interact with the techniques consulted upon.  (Principle E, Respect for 
Peoples’ Rights and Dignity; Ethical Standards 2.01, Boundaries of Competence; 
2.03, Maintaining Competence; and 3.01, Unfair Discrimination) 


This draft statement seven was the one instance across any of the drafts that aimed more 
specifically at the techniques that may or may not be used in an interrogation.  No version of it 
survived the later drafts and final report.  To be sure, it does not appear in anyone’s notes that 
this statement impassioned as much debate as the issues of international law.  But the dynamics 
of the room—the number of DoD members, Newman’s role as leader of several discussions, 
Behnke’s role as lead drafter, members admonishing Arrigo on the first day, the promise of the 
meetings and report being an initial step in the process—likely stifled talks on this and other 
statements in the report.     


3. Other day two conversations 


The conversations from the second day of PENS meetings largely followed from the first 
day.  Some observations are listed below:1295   


• Gelles retained an absolute position on psychologist never conducting interrogations 
while the military members of the task force disagreed.     


 
• Newman continued to lead conversations of the task force and reiterated the need to keep 


the report’s message direct as possible (ex: Arrigo’s notes: “Don’t go too far in 
discussing psychologists as interrogators so as not to expose ourselves and complicate the 
issue.”).   


 
• Behnke, too, raised similar concerns as Newman (ex: Arrigo’s notes: “Attend to level of 


specificity in document so as not to cause difficulties.”).   
 
• Wessells continued to press for international standards in the document or a discussion of 


specific techniques.  Behnke cited to some of the international legal standards in the 
subsequent draft document as discussed below.  Pointedly, Wessells was noted as saying 
that “disorientation techniques remain,” and that psychology’s “reputation . . . depends on 
this document.”  Gelles was noted as saying that he “[w]ants to postpone” a further 
discussion on these issues.       


 
• Lefever provided additional examples of what he believed were permissible interrogation 


tactics.   
 


                                                 
1295 All observations come from the Arrigo PENS Meeting Notes (June 25, 2005), unless otherwise noted.  
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• Banks and others raised the issue of psychologists’ role in preventing behavioral drift.  
This psychologist role was added in the next draft version of the report and part of the 
final report.   


 
• Arrigo brought up the idea of a casebook with examples and received support from 


several task members and observers about his idea, including Newman.  As discussed 
later, the idea was never realized within the task force.   


 
• Gravitz joined the group as an observer and offered a few comments during the meeting.  


At one point, Wessells recalled to Sidley, that Gravitz offered comments on the use of 
coercive methods.  Wessells and Arrigo thought the methods would never work but 
Gravitz disagreed, stating that some methods were needed under “certain 
circumstances.”1296   


Anton emailed Koocher after the second day of the meetings and provided a summary 
that highlighted problems with Arrigo and his approval of the “DoD folks”: 


Jean Maria got pretty loose today — e.g. questioning why the American 
Psychological Association was called the American Psychological Association. 
She did alot of splitting too, in my opinion, and was quite difficult. She continued 
to take notes, writing on the margins of our in-progress papers in spite of 
assurances yesterday that she wouldn’t.  I think she aliented [sic] everyone but 
Mike Wessells [sic] and I'm not too sure about his feelings.  I have to say that 
DoD folks were gentle, respectful, and open to her, but also were able to express 
their views.  They are very interested in a continuing dialogue with APA and were 
pleased to be there and look forward to collaborating on other projects.”1297 


Behnke sent a revised draft of the report after midnight to Gilfoyle, Koocher, Anton, 
Farberman, and Moorehead-Slaughter for comment ahead of the final task force meeting.1298  
Notably, Farberman commented that the report include some kind of disclaimer so the statements 
are not construed “as APA saying torture or inappropriate treatment has taken place.”1299  The 
next version of the report (and final report) clarified at the beginning of the report that the task 
force’s changes “did not include an investigative or adjudicatory role, and as a consequence 
emphasized that it did not render any judgment concerning events that may or may not have 
occurred in national security related settings.”1300  


                                                 
1296 Wessells interview (Mar. 11, 2015).  
1297 APA_0040795.   
1298 APA_0040782. 
1299 Id.   
1300 PENS Report. 
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D. Day Three: June 26, 2005  


The task force met for half the day on Sunday, the final day of meetings.  Behnke 
distributed copies of a third draft version of the report.1301  Notably, the document added that 
psychologists do no engage in torture as well as “cruel, inhuman, and degrading treatment,” 
which tracked the U.N. Convention Against Torture that Wessells, Thomas, and Arrigo 
championed.  At some point, Arrigo’s notes indicate that Newman commented that if the 
document had no new ethical principles, then APA governance could approve the report quicker.  
Newman pronounced that if there were new principles within the document, then it could take up 
to a year to approve the full document.1302  The third draft also added a point on how 
psychologists could prevent behavioral drift (“How the combination of a setting’s ambiguity 
with high stress may facilitate engaging in behaviors that cross the boundaries of competence 
and ethical propriety.”).  The remaining draft reports are appended to this report and come from 
Arrigo’s collection of the draft reports.  As such, they contain Arrigo’s handwritten notes on the 
draft reports.   


Farberman also joined the meeting by conference call to discuss talking points for the 
report.  Farberman told Sidley that it was very common for her join various task forces to discuss 
these issues.1303  Arrigo’s notes indicate Farberman made comments about not implying that 
torture occurred at Abu Ghraib or Guantanamo Bay.1304 


Banks also mentioned that he intended to personally brief the Army Surgeon General on 
the report’s findings.1305     


By the evening of June 26, Behnke revised the document a fourth time based on the task 
force’s final comments and forwarded to Moorehead-Slaughter to circulate to the group.  
Behnke, per conversations with Wessells, added a footnote citing to the Geneva Conventions and 
the U.N. Convention Against Torture.1306  Each member approved of the final fourth draft 
version of the report that evening. 


Shortly thereafter, Shumate attended a meeting with William Winkenwerder, then-
Assistant Secretary of Defense for Health Affairs.  Kelly sent an email on June 28 informing 
Behnke, Mumford, Breckler, and Newman.  She noted that Shumate described the “thrust” of the 
PENS meetings and that Winkenwerder was “pleasantly astounded” that APA tackled the issue 
and requested a copy of the report.1307   


                                                 
1301 See PENS Draft #3 (on file with Sidley). 
1302 Arrigo PENS Meeting Notes (June 26, 2005). 
1303 Farberman interview (May 19, 2015).   
1304 Arrigo PENS Meeting Notes (June 26, 2005). 
1305 Id. 
1306 See PENS Draft #4 (on file with Sidley).  Wessells suggested adding the citations in one other section 
of the report, which Behnke did.   
1307 APA_0026757.   
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E. PENS Report Analysis  


The full PENS Report is appended to this report.1308  The final report contained  an 
overview and introduction to the report, followed by “Twelve Statements Concerning 
Psychologists’ Ethical Obligations in National Security-Related Work and Commentary on the 
Statements,” conclusion and non-consensus issues sections, and 10 recommendations.  The 
report said that psychologists could serve as consultants to national security interrogation 
consistently with the Ethics Code, and articulated two high-level limitations on that activity, 
without further significant definition: psychologists could not be involved in torture or cruel, 
inhuman or degrading treatment, and psychologists attempted to ensure that interrogation 
methods were safe, legal, ethical and effective.  As the evidence shows, these high-level 
limitations were intentionally chosen by Behnke because they reflected what Banks wanted and, 
by extension, reflected what key parts of DoD wanted.   


1. Psychologists as “safety officers” 


A foundational question that underpins the PENS report, and stressed by Behnke and 
Banks to us throughout our investigation, is the notion that having psychologists involved in 
interrogations by observing the interrogators was of critical importance in ensuring the safety of 
the detainee.  A psychologists’ training in human behavior, the argument goes made them 
uniquely situated to watch for and stop “behavioral drift” — the phenomenon identified in Philip 
Zimbardo famous Stanford prison experiment and elsewhere that those with physical power over 
others who use that power to cause discomfort or pain to others will often tend to drift toward 
greater and greater uses of that power unless stopped.  Banks, along with Lefever and others who 
taught at military SERE schools, say that this is a key and legitimate role for psychologists at 
SERE, since without such a “safety monitor,” even SERE instructors pretending to be captors of 
U.S. soldiers may go too far.  In fact, when Air Force SERE were brought to Guantanamo Bay in 
December 2002 to provide guidance about “employing ‘SERE’ techniques during detainee 
interrogations,” their Standard Operating Procedure memo used the term “Watch Officer” as a 
standard position within the SERE procedure (although the memo did not specify that it needed 
to be a psychologist).1309 


Psychologists ranging from the APA’s leading critics to PENS participants Brandon,  
Gelles, and Shumate 1310 have expressed doubt that psychologists are uniquely or well situated 


                                                 
1308 PENS Report. 
1309 JTF GTMO “SERE” Interrogation Standard Operating Procedure, Guidelines for Employing “SERE” 
Techniques During Detainee Interrogations (Dec. 10, 2002), available at 
http://nsarchive.gwu.edu/torturingdemocracy/documents/20021210.pdf. 
1310 Brandon told Sidley that she questioned how true it was that psychologists were important to national 
security efforts.  She also made, as she put it, some “snide” remarks in her notes about the conversation 
surrounding the utility of psychologists as monitors.  Brandon Notes (undated) (on file with Sidley) 
(“why are [psychologists] so wise? Informed?); Brandon interview (May 26, 2015).  In addition, Arrigo’s 
notes indicate that Gelles “disagrees strongly with the implication that [psychologists] should monitor” as 
it was inconsistent with psychologists’ role in consulting on interrogations.  Arrigo PENS Meeting Notes 
(June 25, 2005).  Shumate told Sidley that he “question[ed]” how much value psychologists brought to an 
interrogation setting.  He added, though, that with specific training for psychologists working in these 
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for this role, especially outside of a SERE training context.  For purposes of our discussion here, 
we assume that having someone monitor interrogators for behavioral drift would be an important 
part of the interrogation process if the interrogator is intentionally inflicting some form of 
physical coercion or psychological distress (as in SERE training), and it seems reasonable that 
the training and experience of psychologists would make them among the best candidates for 
playing the role of “safety monitor” or “watch officer” by watching the behavior of the 
interrogators. 


However, Banks, Dunivin, Behnke, and others who emphasize this role for psychologists 
in interrogations and who tend to use it as the primary (and positive-sounding) justification for 
including psychologists in the interrogation support process1311 are also quick to say that 
psychologists should be included in interrogation support because they help make the 
interrogations “effective.”  This was one of the four pillars of the Banks/Dunivin “safe, legal, 
ethical and effective” formula that the PENS report adopted, and the PENS report made it an 
ethical obligation of psychologists working on interrogations to try to rely on methods that are 
“effective.” 


Their theory is therefore that when psychologists are involved in an interrogation of a 
non-cooperative foreign detainee considered an “unlawful combatant” suspected of knowing 
important information, in an environment of intense pressure to produce actionable intelligence 
to protect the American public and in which the protection of the criminal justice system do not 
apply, psychologists should be playing two roles at the same time — (1) strict monitor of the 
interrogator, including promptly telling the interrogator (or telling his supervisor or commander 
to tell him) that he is going too far and needs to stop, and (2) partner of the interrogator in trying 
to engage in interrogation techniques that will be effective in getting the detainee to be 
cooperative and to tell the truth about what he knows. 


This strikes us either as naïve or intentionally disingenuous.  The pressures on the 
psychologist in this situation not to stop the interrogator from becoming more aggressive are 
very significant, both because of the dynamic that the interrogator and psychologist are working 
together to make the interrogation effective and likely have a need to work together on an 
ongoing basis on other interrogations, and because the psychologist likely would be utilizing his 
subjective judgment in telling the interrogator that he has gone “too far” (a judgment that can 
easily be subject to criticism and second guessing) rather than an objective judgment based on 
clear lines drawn by external sources (e.g., DoD or APA guidelines).  One would think that 
mature, confident psychologists primarily committed to the role of “safety monitor” would be 
able to overcome these pressures in most situations.  But this would depend on the individual 
psychologist, and the context of the individual situation.  In other words, it might work or it 


                                                                                                                                                             
 


settings, interrogations could move in “the right direction” but that they did not serve a critical role.  
Shumate interview (June 24, 2015).     
1311 See PENS Report (“psychologists are in a unique position to assist in ensuring that [interrogation] 
processes are safe and ethical for all participants”). 
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might not.  As an ethics expert pointed out to us, an independent psychologist monitor outside 
the chain of command would have a better chance at success with this responsibility.1312 


Just as it makes little sense to say that SERE techniques can be “reverse engineered” for 
detainee interrogations with little fear of lasting psychological damage because they are used 
safely in controlled environments on informed, consenting U.S. soldiers, so too does it make 
little sense to say that a “watch officer” will always be solely motivated to stop an aggressive 
interrogator because it works successfully in SERE training when there is no actual concern that 
public safety will actually be compromised if the “interrogators” do not actually get the 
information from the pretend “detainee.”  This is especially true when the “watch officer” is also 
being asked to help make the interrogation as effective as possible. 


If Banks and Behnke really believed that the only real reason a psychologist needed to be 
involved in interrogations was to keep them safe by playing the role of “safety monitor,” they 
could have written the PENS report to limit a psychologist’s role in interrogations to this 
function.  The report could have said that psychologists may support interrogations only by 
playing the role of safety monitor to ensure the safety of the detainee, by watching the 
interrogator to ensure that behavioral drift does not occur.  But as Gelles pointed out, this would 
mean that a psychologist could not consult in the way psychologists typically do in law 
enforcement situations, by consulting on interrogations and investigations to make them effective 
— in environments in which the protections of the criminal justice system apply.  And Banks, 
Dunivin and DoD, and Behnke and APA, did not want to impose such a significant limit on the 
involvement of psychologists in national security operations.1313 


2. Need for specificity and limits 


We heard from APA defenders during the investigation that they only intended the PENS 
task force report to allow psychologists to support interrogations by recommending rapport-
building techniques, not physical or aggressive ones.  But the report does not say this, although it 
could have.  Given the public awareness of the Bush Administration’s narrow understanding of 
key terms like “torture” and “inhumane” and its claim that the Geneva Conventions did not 
apply, the widespread media reports about abusive interrogation techniques, and the explicit 
discussions at the PENS meeting and the media about specific techniques like stress positions 
and sleep deprivation, it was obvious to everyone involved in the PENS Task Force that national 
security psychologists would be asked to advise on interrogation techniques that went well 
beyond rapport-building.  The PENS Task Force report could have said that psychologists may 
support interrogations only by recommending techniques that constitute rapport building.  But as 
with the other limitation, this was not consistent with Banks’s and DoD’s preferences (and 


                                                 
1312 Emails from Sveaass to Sidley (June 17, 2015 & June 18, 2015).   
1313 Some critics who have correctly alleged that some APA/government collusion was behind the PENS 
Task Force result further allege that APA’s motive must have been based on the Justice-Department-
memo rationale, under which harsh interrogation techniques are not torture if a psychologist or other 
relevant expert says the technique to be applied will not cause severe physical or psychological suffering. 
We did not find evidence that this Justice-Department-memo rational was part of the thinking or motive 
of APA officials though, again, we did not have deep access into various CIA or DoD-level interactions 
during this period.   
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therefore Behnke’s and APA’s) that the role of psychologists not be limited beyond whatever 
constraints DoD itself had in place. 


Our consternations with the lack of specifity in the report were solidified through 
conversations with three prominent academicians with broad experience in issues of ethics, 
torture, and human rights: (1) Nancy Sherman, Philosophy Professor at Georgetown University 
and consultant to the U.S. armed forces;1314 (2) Nora Sveaass, Psychology Professor at the 
University of Olso and former member of the United Nations’ Committee Against Torture;1315 
and (3) Janel Gauthier, President of the International Association of Applied Psychology and 
primary drafter of the “Universal Declaration of Ethical Principles for Psychologists.”1316  At 
bottom, all three raised concerns that key terms used in the PENS report—be it, “torture,” or 
“cruel, inhuman, and degrading treatment,” or “safe, legal, ethical, and effective”—were not 
well-defined and left an inordinate amount of flexibility for government entities to dictate what 
was permissible.1317   


Sherman thought the report was “peculiarly abstract,” and “evasive.”1318  Sveaass stated it 
was “very sad” and “strange” that a specific definition of torture was not included in the report, 
particularly since the United States ratified the U.N. Convention Against Torture and that its 
definition of torture was “absolute.”1319  Gauthier believed that several terms in the report were 
open to many interpretations and worried about the lack of specific human rights definitions in 
the document.  He believed that the document would have been better served if it plainly defined 
what “torture” was and what specific techniques were permissible and under what 
circumstances.1320   


                                                 
1314 For a full biography, see http://explore.georgetown.edu/people/shermann/. 
1315 For a full biography, see http://www.sv.uio.no/psi/english/people/aca/norasv/. 
1316 For a full biography, see http://www.ecp2015.it/international-scient/janel-gauthier-2/.  For more on 
the Universal Declaration, see http://www.iupsys.net/about/governance/universal-declaration-of-ethical-
principles-for-psychologists.html. 
1317 [Footnote removed] + 
1318 Sherman interview (June 5, 2015).   
1319 Sveaass interview (June 11, 2015).  Article I of the Convention Against Torture defines torture as 
follows: “For the purposes of this Convention, the term ‘torture’ means any act by which severe pain or 
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining 
from him or a third person information or a confession, punishing him for an act he or a third person has 
committed or is suspected of having committed, or intimidating or coercing him or a third person, or for 
any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the 
instigation of or with the consent or acquiescence of a public official or other person acting in an official 
capacity.  It does not include pain or suffering arising only from, inherent in or incidental to lawful 
sanctions.”  Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, available at http://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx.      
1320 Gauthier interview (June 15, 2015).  Gauthier raised the point that having absolute statements in 
ethical guidance could also be problematic since certain situations may call for different ethical 
considerations.  To Gauthier, the report would have been better served if it specified the ethical 
considerations in various scenarios.    
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  Both Sveaass and Sherman raised the point that, because of the known institutional 
pressures and pronouncements at the time of the PENS process regarding interrogation tactics 
and the lack of legal safeguards for detainees (at least when compared to prisoners in the U.S. 
criminal justice system), it behooved APA to provide specific guidance to psychologists in these 
settings to comprehend and combat techniques that were permitted and those that were not.1321  
Sveeass emphasized that the report needed additional context—the state of detention centers at 
Guantanamo Bay, the lack of legal rights for detainees, the reported abuses, the BSCT teams 
used in these detainee interrogation settings—in order to better understand the roles and purposes 
of psychologists in these settings in the first place.  Instead, Sveaass asserted, the report included 
a list of ill-defined things psychologists should not do in national security settings.1322        


Sherman made the point that torture was not typically an individual-only activity, but 
usually depended on the “corruption of the system” in which multiple actors, some of whom are 
high-level, make decisions and take actions that allow it go forward.1323  The structural taint of 
government polices was apparent by the time of the PENS report (ex: Rumsfeld Working Group, 
OLC memos, Abu Ghraib and Guantanamo Bay abuses).  In fact, APA regularly discussed 
media reports about these issues.  Thus, APA should have been on high alert that professionals—
like psychologists—participating in that system needed specific ethical constraints and 
guidelines to operate in that system, because such a system was also typically accompanied by 
intense pressure to conform and to follow orders to engage in abusive activity.  These structural 
pressures are not theoretical.  It is the situation that Banks and James argued that John Leso 
found himself in ahead of the Mohammad al-Qahtani interrogation in 2003. 1324    


Instead, the PENS report banned participation in torture and CID but avoided defining 
these terms at a moment where precision and explanation were crucial for the psychologists 
working in these interrogation settings.   


Behnke contested the specificity point with Sidley, noting that “prohibiting specific 
techniques” was not “initially central to the work of APA, or several other associations, that 
addressed the issue of member involvement in interrogations.”1325  Behnke went on to cite 
relevant provisions from the American Medical Association (“AMA”), the American Psychiatric 
Association (“ApA”) and the World Medical Association’s (“WMA”) Declaration of Tokyo as 
examples where none of these provisions prohibited specific techniques. 


Behnke’s assertions belie what happened at PENS and with other organizations, 
including the military.  For one, the background materials provided to each task force member 
included descriptions of harsh techniques used at the time and the controversy surrounding them 


                                                 
1321 Sherman interview (June 5, 2015); Emails from Sveaass to Sidley (June 17, 2015 & June 18, 2015).   
1322 Emails from Sveaass to Sidley (June 17, 2015 & June 18, 2015).   
1323 Sherman interview (June 5, 2015).   
1324 Both James and Banks explained to Sidley that Leso had been placed in an arduous situation where he 
received pressure from his Command to concoct an interrogation plan with which he was not comfortable.  
Leso is discussed further later in this report. 
1325 Email from Behnke to Sidley (June 3, 2015) (emphasis in original).   
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(discussed earlier), so there was an awareness that harsh techniques were occurring in detainee 
settings.  Second, specific techniques were not discussed during PENS because participants like 
Newman, Banks, Koocher, and Behnke avoided addressing specifics during the PENS meetings.  
Other DoD members, even if they expressed an interest in having boundaries or limits on what 
psychologists could do, did not promote the need for specific language in the report.  Wessells, 
Thomas, and Arrigo’s quest to add international human rights standards within the PENS report 
— one way to provide specific guidance for a psychologist — was met with stiff resistance by 
the military majority.  In addition, former Chief of Staff for the Assistant Secretary of Defense 
for Health Affairs, Thom Kurmel, told Sidley that the “key” debate in 2005 among his DoD 
colleagues was “how far” health professionals could go in interrogation settings and less what 
professional associations said about their presence.1326  So the issue of specific techniques and 
what was permissible was underscored by media reports, by task force members, and by the 
military. 


Regarding other organizations’ positions, a brief look at the AMA, ApA, and WMA 
positions will explain why specific techniques were not listed.  The AMA defined what a coerced 
interrogation was in its analysis:  “threatening or causing harm through physical injury or mental 
suffering.”1327  The ApA banned its professionals in those settings outright, so there was no need 
to list prohibited techniques.1328  And the WMA’s Declaration of Tokyo defined torture at the 
outset of the document: 


For the purpose of this Declaration, torture is defined as the deliberate, systematic 
or wanton infliction of physical or mental suffering by one or more persons acting 
alone or on the orders of any authority, to force another person to yield 
information, to make a confession, or for any other reason.1329 


Another psychological association, the British Psychological Society, also came out with a 
statement in February 2005 that condemned the use of torture and cruel, inhuman, and degrading 
treatment in interrogations.  Its definition of torture combined more general terms with examples 
of specific techniques.1330  


                                                 
1326 Kurmel interview (June 16, 2015).   
1327 Opinion 2.068 – Physician Participation in Interrogation, American Medical Association (Nov. 
2006), available at http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medical-
ethics/opinion2068.page?.  
1328 Position Statement on Psychiatric Participation in Interrogation of Detainees, American Psychiatric 
Association (May 2006), available at 
http://www.psychiatry.org/File%20Library/Advocacy%20and%20Newsroom/Position%20Statements/ps2
006_Interrogation.pdf. 
1329 Guidelines for Physicians Concerning Torture and other Cruel, Inhuman or Degrading Treatment or 
Punishment in Relation to Detention and Imprisonment, World Medical Assembly (May 2006), available 
at http://www.wma.net/en/30publications/10policies/c18/. 
1330 APA_0085552 (“For the purpose of this Declaration, torture is defined as the deliberate, systematic or 
wanton infliction of physical or mental suffering by one or more persons acting alone or on the orders of 
any authority, to force another person to yield information, to make a confession, or for any other reason. 
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The PENS report did none of these things.  It provided no definition of torture or CID, 
provided no list of prohibited interrogation techniques, and did not ban psychologists from these 
settings writ large. 


Behnke also claimed that prohibiting specific techniques at the time would have raised 
concerns that the group may unwittingly exclude a technique and, therefore, provided an explicit 
loophole for interrogators to exploit.  It was not until March 2007, Behnke argued, when he 
attended an event at the Wright Institute with Professor Alfred McCoy, that he realized that there 
was a fairly consistent list of techniques that interrogators used consistently and he incorporated 
this thinking into what ultimately became the 2007 APA Resolution that banned the use of 
specific techniques.1331  This assertion, too, is incorrect.  Behnke and Banks engaged in a 
dialogue as early as October 2006 about adding specific techniques as part of a substitute motion 
in response to Neil Altman’s moratorium resolution, discussed further in the next section of this 
report.  What is more, Behnke’s worry that a non-listed technique could be used had an easy 
resolution — to insert language that the list was not exhaustive and that the underlying principle 
was about not inflicting abuse or harm upon individuals.1332 


From his perspective, Banks thought it was inappropriate for an ethics-related document 
like the PENS report to contain guidance on specific techniques used in an interrogation.  He told 
Sidley that he believed a deeper discussion about sleep deprivation, for example — how long it 
could be used for, what would constitute sleep deprivation, whether late night interrogation 
settings were permissible — were best reserved for the military in some form in the Army Field 
Manual or another DoD policy document.  He contended that the report established clear 
boundaries on other issues related to dual roles, the use of medical records, and the limits of 
confidentiality.1333   


James also welcomed specific guidance for psychologists, but stated that he did not need 
the PENS report to provide this guidance for him.  James spoke passionately to Sidley about how 
the key question he asked when consulting on an interrogation was whether he would be 
comfortable with those techniques being used on his wife or son.  At the same time, he thought 
the document should be aspirational as he believed other ethical guidelines were.  He did not 
want the report to make military interrogations “too restrictive” because the “military guys” were 
worried that the report’s limitations could transfer to psychologists working in non-military 
interrogation settings and unnecessarily limit what techniques were used.  He posited that some 


                                                                                                                                                             
 


This definition includes the use of threats, insults, sexual, religious or cultural degradation or degrading 
treatment of any kind.”). 
1331 Behnke interview (June 8, 2015); see also Historian Alfred McCoy Speaks on U.S. Torture Program, 
DailyKos, available at http://www.dailykos.com/story/2007/04/25/327485/-Historian-Alfred-McCoy-
Speaks-on-U-S-Torture-Program-video#.  After the March 10 event, Behnke had drafted a statement on 
behalf of the Ethics Committee on March 19 that listed specific techniques.  APA_0064480.   
1332 This is exactly what the Ethics Committee did in a March 2007 statement leading up to the 2007 APA 
Resolution.  APA_0064480.    
1333 Banks interview (May 21, 2015).   
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critics may argue for a ban on raising one’s voice or swearing at a prisoner in any interrogation.  
James admitted, however, that having an aspirational document with few specifics likely did not 
answer all the questions psychologists in the field may have had about the ethical duties in 
specific settings.1334   


Shumate explained to Sidley that the task force should not have gotten “bogged down” in 
the “granular” details of the topic at first and, instead, try and understand the “forest” from a 
“30,000 foot view.”  Thereafter, Shumate declared, additional steps could be taken to address 
specifics, but he thought that neither APA or psychologists were in a position to properly address 
the various legal issues that may arise with interrogation practices.1335  Mixing metaphors aside, 
Shumate’s explanation makes little sense in the context of providing ethical guidance to 
psychologists in national security settings and, instead, sounds like a pretextual reason about why 
the task force report was not more specific. 


Implicit in both Banks’s, James’s, and Shumate’s comments is a belief that the DoD was 
better-positioned to handle the specifics of interrogation techniques.  These same beliefs 
permeated Dunivin’s thinking at the beginning of the task force selection process, which 
Newman espoused during the PENS meetings.  Behnke, too, made comments related to avoiding 
the specifics during the meetings.  In the end, the report was general enough that it gave the DoD 
the flexibility to make more specific calls on what was permissible despite troubling institutional 
pronouncements on what constituted torture and what protections detainees ought to receive.  


A vivid example of how little guidance the PENS report provided was presented during 
our interviews with Banks and Behnke.  Sidley separately posed to both Behnke and Banks 
whether interrogations involving certain kinds of stress positions would run afoul of the “safe, 
legal, ethical, and effective” analytical framework or the PENS report in general.  Neither could 
provide a clear answer based on these two sources alone.1336  Behnke struggled to respond to 
which types of stress positions, each with varying levels of pain to the detainee, would be 
considered “safe.”  His response shifted to the effectiveness point—technically an incorrect 
approach since a psychologist was supposed to have gone the four terms in order—where he 
noted that, even if a particular position was safe, it likely was not effective.  When asked how he 
knew that, Behnke believed that studies about interrogations would dictate that rapport-building 
was the best way to interrogate a detainee.1337  If this was true and others agreed, then the PENS 
report could have explicitly mentioned that rapport-building was the best way to handle detainee 
interrogations — it did not.   


Banks explained that, for him, the dividing line of the “safe” prong of the analysis was 
whether the detainee was put in significant increased risk of harm with a technique.  Assuming a 
particular stress position was safe, Banks conceded that the legality point was also open to 
interpretation depending on what pronouncements were in effect at the time.  In 2003, for 
example, there was Army Regulation 190-8 that governed military personnel, but there were also 
                                                 
1334 James interview (June 1, 2015).   
1335 Shumate interview (June 24, 2015).  
1336 Behnke interview (May 29, 2015); Banks interview (May 21, 2015).   
1337 Behnke interview (May 29, 2015). 
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pronouncements from the Secretary of Defense that supposedly trumped 190-8 declaring that 
detainees were not covered under the Geneva Conventions and that certain interrogation methods 
were permissible.  Assuming a stress position technique was also legal, Banks perused the Ethics 
Code to determine whether the techniques were “ethical” under the third prong.  Banks thought 
that the technique violated the principles of the Ethics Code but not necessarily any of the 
specific rules.  At this point, Bank said he would turn to the PENS report for the answer.  When 
he did, he pointed to statement one of the PENS report and said that this particular kinds of stress 
position were “degrading” (he speculated placing a detainee in a “push-up” position might be 
permissible, but not hanging a detainee from a ceiling).  When asked how he knew this, Banks 
admitted that this conclusion was from his experience and viewpoint, not necessarily from a 
definition in the report.1338  Banks later stated that the PENS report “was not remotely sufficient” 
but that it helped establish the training standards in place today for all BSCTs.1339  This training 
— Banks noted before that it lasted six weeks — would solidify answers to these and other 
questions.1340  Banks’s response begs the question — how useful can a report be when you need 
six additional weeks of training to understand what you can and cannot do? 


3. Other report issues: do no harm, medical records, mixing roles, 
confidentiality, enforceability  


There is other questionable language in the report as well: 


Introduction: “Do No Harm” omission 


Notably, the quoted portion of Principle A: Beneficence and Nonmaleficence in the 
report excludes the opening sentence involving “do no harm.”  Instead, the Principle A’s second 
sentence is quoted first: “In their professional actions, psychologists seek to safeguard the 
welfare and rights of those with whom they interact professionally and other affected persons.”   


Behnke told us he could not recall why he did not include the “do no harm” sentence but 
did not think its exclusion had much significance.  Our conclusion is that because of the 
ambivalence within the DoD task force members about how to define “harm” as it relates to 
physical pain and distress, and the desire by Behnke and Banks not to take a hard-and-fast 
position that psychologists in interrogation situations can never “do harm” (despite the Ethics 
Code principle), Behnke intentionally left out the “do no harm” language. 


Addressing this issue specifically would have been feasible in a wide variety of ways, for 
instance by providing a non-exclusive list of prohibited specific techniques, or by describing 
what was prohibited by using words such as “abuse,” “physically coercive,” or “intentionally 
inflicting physical pain or mental suffering other than mental suffering  incidental to lawful 
sanctions.”  The decision not to do so reflects a desire to keep the PENS report at a high level of 
generality at Banks’s request. 


                                                 
1338 Banks interview (May 21, 2015).   
1339 Email from Banks to Sidley (June 1, 2015).    
1340 Banks interview (May 21, 2015). 
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Statement Two: Ethical responsibility to report inappropriate acts 


A secondary portion of the second statement cites to ethics Standard 3.04, Avoiding 
Harm, to support the claim that psychologists “guard against the names of individual 
psychologists being disseminated to the public,” since it could expose a psychologist.  Standard 
3.04 cites to minimizing harm to third parties, research participants, and organizational clients, 
but makes no mention of peers or colleagues.  Behnke explained that the issue of safety was top 
of mind for several participants and that is how this statement took shape.1341     


Statements Three and Six: Not using medical information to detainee’s detriment and multiple 
relationships 


Critics have argued that Statement Three contains a loophole: while the rule states that 
psychologists in interrogation support roles cannot use an individual’s medical record “to the 
detriment of the individual’s safety and well-being,” it does not explicitly bar access to medical 
records or explicitly bar other ways the records could be used, such as for creating an 
interrogation strategy.1342  Banks, and to a lesser extent James, pushed to include this carve out 
language so that a psychologist would have the necessary insight to determine whether a 
legitimate interrogation technique (such as providing a cooperative detainee with a candy bar) 
might cause health problems (by seeing that the detainee was diabetic, for instance).  Because of 
these requests, the PENS report allowed this access.   


Behnke admitted that some people could have circumvented the statement’s 
restrictions.1343  Statement Six, in theory, may provide a stop gap when it demands psychologists 
refrain from “mixing potentially inconsistent roles such as health care provider and consultant to 
an interrogation.”1344  Yet a later correspondence in October 2006 between Banks and Behnke 
casts doubt upon whether these two rules were ever envisioned to work together in this way.   


In the October 2006 correspondence, BSCT Carrie Kennedy informed Behnke that 
BSCTs were “upset” after being excluded from a Command meeting that discussed medical and 
mental health information on detainees.1345  Behnke immediately informed Kennedy and Banks 
that sitting in on these meetings and receiving this information would violate the PENS report’s 
Statement Six.  Kennedy responded that BSCTs could argue that sitting in on meetings was 
permitted under PENS report Statement three since no BSCT would use the medical information 
against the detainee.1346  After underscoring to Kennedy the “absolute demarcation” between 
these two roles and the “GREAT stir” if it was publically known that BSCTs were present in 


                                                 
1341 Behnke interview (May 29, 2015).   
1342 This is the exact criticism that Gregg Bloche later raised with Behnke in late August, as discussed 
further below.  APA_0042240.   
1343 Behnke interview (May 29, 2015).   
1344 Id. 
1345 APA_0088797. 
1346 Id.   
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such meetings, Behnke forwarded the exchange to Banks and noted that this mindset would 
confirm the critique of BSCT teams: 


People like Neil Lewis, Bloche, and Marks would claim that this proves their 
point: These roles are inevitably commingled. They would argue 1) If 
psychologist/consultants aren't going to use the information, why do they need to 
be present when the information is discussed? 2)  Once the information is in their 
heads, is it realistic to expect that they won't use it, even if inadvertently? 3) If the 
purpose of communicating information is to keep the interrogation safe, can't the 
medical people simply communicate behavioral restrictions to the interrogators? 
4) The  psychologist/consultant's presence in the room inevitably blurs the 
distinction between the two roles, and that “blurring” will likely be felt in other 
parts of the interrogation process and/or with interrogation personnel.1347 


Banks’s response to Behnke is telling: “We worded the [PENS] report so that this would 
not be precluded. . . . I have access to information that I can misuse all the time, why is this 
different?”  Banks thought it might make sense to separate the BSCTs because of the “PR risk,” 
but not because he thought the PENS report prevented this blurring of relationships to occur.1348  
Behnke and the APA’s position on this issue therefore fit the pattern we saw in this investigation 
regarding PENS — positions were taken to please DoD based on confidential behind-the-scenes 
discussion and an eye toward PR strategy. 


Notably, one way to avoid having these multiple relationships would be if BSCTs were 
somehow stripped of their clinical privileges while deployed.  In fact, this very possibility was 
discussed within the Army Surgeon General’s office ahead of finalizing their BSCT MEDCOM 
policy in 2006.1349  The PENS report, however, nipped that possibility in the bud, and retained 
much of what BSCTs were already doing without adding obstacles to their deployments.  It is 
possible that Banks or Dunivin, the leaders in drafting the 2006 MEDCOM policy, were aware 
of these discussions and sought to forestall this issue with a positive outcome in PENS that did 
not permit this option. 


Statements Three and Nine: medical records and the limits of confidentiality 


Another possible loophole with Statement Three is its relationship with Statement Nine 
regarding the limits of confidentiality.  While Statement Three does not permit the use of an 
individual’s medical record to their detriment, Statement Nine reminds psychologists that there 
are limits to confidentiality and the “minimum amount of information necessary” can be shared 
with someone who has a “clear professional purpose of obtaining the information.”  The report 
does not explain what a “clear professional purpose” may be, but a June 2005 memorandum 
regarding the medical treatment of detainees from William Winkenwerder, then-Assistant 
Secretary of Defense for Health Affairs provides several “permissible purposes” of confidential 
information: “to prevent harm to any person, to maintain public health and order in detention 


                                                 
1347 Id.   
1348 Id.   
1349 Crow interview (June 22, 2015).   
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facilities, and any lawful law enforcement, intelligence, or national security related activity.”1350  
Several of these permissible purposes could ultimately harm the detainee’s well-being, contrary 
to Statement Three.     


Statement Four: Barring violations of U.S. law 


This statement may raise another loophole with its language that psychologists “do not 
engage in behaviors that violate the laws of the United States.”  At the time, narrower definitions 
of torture prevailed through pronouncements from the OLC.  The head of the OLC at the time of 
PENS, Steven Bradbury, had written a series of memos in May 2005 to the CIA permitting the 
continued use of waterboarding and other harsh techniques.1351  Thus, psychologists could 
arguably participate in waterboarding sessions since they did not violate the way the law was 
interpreted at the time.    


Both Behnke and Banks contended that the statement referred to all U.S. civil and 
criminal laws as well.  So while slapping or waterboarding may have been permitted under 
certain OLC pronouncements at the time, it would violate assault provisions in the U.S. Code, 
the Uniform Code of Military Justice, or Army Regulation 190-8.1352  The report does not make 
this point immediately obvious, however.   


The statement also makes reference to, at Wessells’s behest, the Geneva Convention 
Relative to the Treatment of Prisoners of War and the U.N. Convention Against Torture.  But as 
discussed earlier, these provisions are not made binding on psychologists in these detainee 
settings.    


Enforceability of the document 


There is also confusion within APA about the enforceability of the PENS report — that 
is, could a psychologist have been brought on ethics charges if they violated one of the twelve 
statements in the report?  Behnke told Sidley that he saw the statements in PENS as 


                                                 
1350 Memorandum for Secretaries of the Military Departments et al., Medical Program Principles and 
Procedures for the Protection and Treatment of Detainees in the Custody of the Armed Forces of the 
United States, (June 3, 2005), available at http://www.defense.gov/news/Jun2005/d20050627policy.pdf. 
1351 Memorandum from Steven G. Bradbury, Principal Deputy Assistant Attorney General, to John A. 
Rizzo, Senior Deputy General Counsel, CIA, Application of 18 U.S.C. §§ 2340-2340A to Certain 
Techniques That May Be Used in the Interrogation of a High Value al Qaeda Detainee (May 10, 2005), 
available at http://media.luxmedia.com/aclu/olc_05102005_bradbury46pg.pdf; Memorandum from 
Steven G. Bradbury, Principal Deputy Assistant Attorney General, to John A. Rizzo, Senior Deputy 
General Counsel, CIA, Application of U.S. Obligations Under Article 16 of the Convention Against 
Torture to Certain Techniques That May Be Used in the Interrogation of a High Value al Qaeda Detainee 
(May 30, 2005), available at http://media.luxmedia.com/aclu/olc_05302005_bradbury.pdf; Memorandum 
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, to John A. Rizzo, Senior Deputy 
General Counsel, CIA, Application of 18 U.S.C. §§ 2340-2340A to the Combined Use of Certain 
Techniques in the Interrogation of High Value al Qaeda Detainees (May 10, 2005), available at 
http://media.luxmedia.com/aclu/olc_05102005_bradbury_20pg.pdf.  
1352 Behnke interview (May 22, 2015); Banks interview (May 21, 2015).   
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independently enforceable ethical obligations on which a disciplinary case could be brought.1353  
On the other hand, Gilfoyle told Sidley that a complaint would still need to specifically cite the 
ethical standard and not the PENS report alone.1354  We found it very notable that, 10 years after 
PENS, the APA Ethics Director had a view about the legal enforceability of PENS that was at 
odds with the view of the APA General Counsel.  


Research 


The PENS Task Report contained several recommendations that further research be 
conducted in this area.  This included a paragraph “encourag[ing] . . . further research to . . . 
examine the efficacy and effectiveness of information-gathering techniques, with an emphasis on 
the quality of information obtained. . . . Also valuable will be research on cultural differences in 
the psychological impact of particular information-gathering methods and what constitutes cruel, 
inhuman, or degrading treatment.”  A subsequent section recommended that APA encourage 
psychologists to engage in research into “methods for gathering information that is accurate, 
relevant, and reliable.  Such research should be designed to minimize risks to research 
participants such as emotional distress, and should be consistent with standards of human subject 
research protection and the APA Ethics Code.”  The evidence shows that Mumford, Brandon, 
Newman, and Gravitz made drafting suggestions regarding the research recommendations, and at 
least some of Brandon’s drafting suggestions made it into the final version. 


Critics have pointed to some of this language as an indication that APA was intentionally 
attempting to provide ethical support for research by the CIA or DoD on detainees at 
Guantanamo or elsewhere, or was otherwise attempting to allow for research that involved harsh 
interrogation techniques without the proper human-subject-research protections. 


We found this a topic on which it was difficult to draw clear conclusions, and our 
discussion and analysis of the evidence is discussed earlier in our summary of the second day of 
PENS meetings above.    


4. Positive aspects of the report 


Application of Ethics Code 


At the July 2004 meeting at APA with CIA, DoD and FBI psychologists that was the 
precursor to the PENS meetings, CIA psychologist argued that the APA Ethics Code should not 
apply to work by psychologist in national security operations, such as interrogations, because a 
code written for the ethical treatment of patients was not a good fit for this different situation.1355  
The PENS report explicitly rejected this argument and noted in its introduction that the Ethics 
Code binds psychologists whenever they take actions as a psychologist and therefore applies to 
                                                 
1353 Behnke interviews (May 22, 2015 & May 29, 2015).   
1354 Gilfoyle interview (May 20, 2015).   
1355 Former CIA colleagues of Hubbard’s, Kennedy and Morgan, told us that prior to this meeting, 
Hubbard had given them the opposite impression—that he believed the APA Ethics Code did apply and 
should be applied to the involvement of psychologists in interrogations.  That Hubbard’s belief was the 
one he described during the July 2004 meeting surprised and disappointed them, they said.  
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work on national security interrogations.  The report also made it clear in one of its 12 ethical 
guidelines that the Ethics Code provision prohibiting “multiple relationships” meant it was 
unethical for a psychologist to both consult on a detainee’s interrogation on behalf of the 
government and be the detainee’s health care provider. 


These were positive points in the PENS report, and the first one constituted a refusal to 
go along with a position previously advanced by the APA’s lead contact at the CIA (although the 
CIA appeared be effectively absent at the PENS task force, with the likely exception of Melvin 
Gravitz).  On the other hand, Behnke described these as clear and easy points to make, and we 
note that DoD officials were not opposed to them. 


Ethical obligation to detainee  


Statement Eleven in the PENS report says that psychologists have “ethical obligations to 
individuals” who are not their clients, including “to ensure that their activities in relation to the 
individual are safe, legal, and ethical.”  In making this statement, the PENS report cites Ethics 
Code standard 3.04 (“Avoiding Harm”), which says that “[p]sychologists take reasonable steps 
to avoid harming . . . others with whom they work, and to minimize harm where it is foreseeable 
and unavoidable.”  The PENS report statement does not specifically mention interrogations, but 
it implies that psychologists consulting on interrogations have an obligation to follow standard 
3.04 with regard to detainees.  It does not seem a given that detainees would be considered 
“others with whom [psychologists] work,” so this statement can be seen as a significant one.   


However, if physical pain and psychological distress do not automatically equate to 
“harm,” as discussions with the DoD psychologists indicate, then the failure to provide any 
specificity about how to determine whether interrogation techniques that intentionally cause pain 
or distress constitute harm means that standard 3.04 may not provide substantial protection.  For 
instance, Banks’s view was that some stress positions were “safe” and therefore might be 
properly used as interrogation techniques.  (He cited the “push up” stress position to us as an 
example.)  Similar, the PENS report refused to take a position on sleep deprivation despite being 
asked to do so.  In addition, section 3.04 does not prohibit harm—it simply requires 
psychologists to take “reasonable steps” to “avoid harming” the individual.   


5. Need for robust ethics analysis 


The fact that a robust ethics analysis was not part of this ethics process led by the Ethics 
Director was surprising to us but is consistent with two additional observations revealed by our 
investigation. 


First, Ethics Director Behnke often acted as APA’s chief of staff on this issue, taking the 
lead in recommending and drafting virtually all APA decisions and statements on this issue, 
whether relating to Board strategy, PR, Capitol Hill lobbying, and APA Council of 
Representatives management and strategy, among others.  As we have learned in this 
investigation, Behnke is a brilliant and highly educated psychologist and lawyer, a nice and 
charming person, a highly gifted and fast writer, and a very sophisticated and nuanced strategist 
and communicator.   Whatever organizational or personality dynamic led to APA allowing him 
to play this remarkably expansive role, well beyond the expected duties of APA Ethics Director, 
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the result was a highly permissive APA ethics policy based on strategy and PR, not ethics 
analysis. 


Second, APA leaders had decided in the 1990s (before Behnke’s arrival at APA in 2000) 
that APA’s ethics policies and practices had been too aggressive against psychologists, and that a 
more supportive and protective and less antagonistic ethics program was appropriate.  They 
wanted a greater focus on ethics education and consultation, and much less of an emphasis on 
strict rules and robust enforcement of disciplinary complaints.  Revisions to the Ethics Code 
focused in part on making its rules more precise to ensure that psychologists had proper notice 
about what behavior was considered unethical, and to minimize APA’s litigation risk from 
lawsuits by sanctioned psychologists.  A provision about how to handle conflicts between legal 
and ethical obligations was expanded so that psychologists could follow court orders or military 
orders requiring them to engage in conduct otherwise prohibited by the Ethics Code as long as 
they attempted to resolve the conflict first.  Behnke was hired specifically to pursue an ethics 
program that was more “educative” and fulfilled these goals.  During his tenure, APA 
disciplinary adjudications plummeted, and the focus was on supporting psychologists, not getting 
them in trouble—a strategy consistent with an ultimate mission of growing psychology.1356 


Thus, when the time became ripe to consider what ethical constraints to put on an 
important group of psychologists, two factors that could conceivably have created internal 
pressure in APA for those ethical constraints to be strong — an Ethics Director focused 
exclusively on ethics analysis and perhaps guided by inquiry into systems in which torture 
occurred and issues of psychological distress by those in captivity, and an ethics approach that 
had a robust focus on the integrity of the profession and the protection of the public — were not 
present. 


IV. REPORT APPROVAL 


The unusual speed1357 and Board approval of the PENS report was motivated principally 
by the desire of APA Board members Levant and Koocher to (1) create a PR message that would 
be perceived as backed not just by a public statement but by actual substance (a new APA ethics 
policy) and that could be used to a fluid PR situation perceived as negative, and (2) curry favor 


                                                 
1356 More about this point is discussed in our findings related to APA’s adjudications process, discussed 
later in this report. 
1357 As a point of comparison, the American Anthropological Association tasked a Commission in 2007 
and 2009 to review various national security-related issues for anthropologists.  Commission member 
Carolyn Fluehr-Lobban told us that the 2009 report, which expressed disapproval of anthropologists’ 
presence in DoD’s Human Terrain System program, was completed after the Commission met three or 
four separate times over the course of a year for one and two all-day sessions of debate and discussion of 
the issues.  The report was also completed in response to 2007 media reports of anthropologists’ roles in 
this DoD program.  Fluehr-Lobban interview (May 15, 2015); see also Final Report on the Army’s 
Human Terrain System Proof of Concept Program, American Anthropological Association (Oct. 14, 
2009), available at 
http://www.aaanet.org/cmtes/commissions/CEAUSSIC/upload/CEAUSSIC_HTS_Final_Report.pdf. 
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with DoD which communicated that it too wanted a prompt release of the report so it could use 
the report for its own purposes (which were both PR and policy purposes).1358   


A. Internal Discussions and Military Pressures 


Before the PENS meetings, on June 14, Behnke mentioned that Moorehead-Slaughter 
would “very much like the Task Force to complete a report during the course of the meeting, or 
very shortly there after, setting forth whatever positions the Task Force feels prepared to take at 
that point.” 1359  Behnke continued to highlight the great interest in the issue from the government 
and the media: 


Given the interest that the US Government has shown in APA's analysis of these 
questions, and recent media reports, we will need to consider to what extent any 
Task Force product will be made available to groups outside of APA.1360  


As mentioned before, the New York Times had run an article on Friday, June 24, the first 
day of the task force meeting, reporting that “[m]ilitary doctors at Guantanamo have aided 
interrogators in conducting and refining coercive interrogations of detainees, including providing 
advice about how to increase stress levels and exploit fears.”1361  The article quoted both Behnke 
and the ethics committee chairman of the American Psychiatric Association and compared the 
positions of the two organizations:  


While the American Psychiatric Association has guidelines that specifically 
prohibit the kinds of behaviors described by the former interrogators for their 
members who are medical doctors, the rules for psychologists are less clear. . . . 
[I]n a statement issued in December, the American Psychological Association 


                                                 
1358 In addition to the intensive press coverage on issues of potential abuse of detainees during this time, 
the Commander of the Joint Task Force – Guantanamo was testifying before the House Armed Services 
Committee during the week of June 27 on the issue of detention conditions at Guantanamo.  Reports of 
the hearing make it clear that the Pentagon was attempting to provide positive answers in response to 
concerns about abuse and improper conditions at Guantanamo.  A report from a third party (APA) saying 
that psychologists could ethically be involved in interrogations at Guantanamo had the great potential to 
be a positive story for DoD, from its perspective, and the emails show that DoD was thrilled with the 
content of the PENS report.  Aside from the PR issues, the Army Surgeon General’s Office was in the 
midst of developing its policy for the involvement of psychologists and psychiatrists in interrogations, 
based on Banks and Dunivin’s draft policy document, and this closely-aligned, highly supportive report 
from APA was of great assistance to that effort, as the emails between Banks, Dunivin and Behnke show. 
1359 APA_0048757.  There is no other evidence that Moorehead-Slaughter requested the report be 
completed that weekend, aside from Behnke’s email.  We are highly skeptical that Moorehead-Slaughter 
would have come to this conclusion on her own, especially with Behnke’s strong handling of her in other 
facets of the PENS process.   
1360 Id.   
1361 Neil Lewis, Interrogators Cite Doctors’ Aid at Guantanamo, New York Times (June 24, 2005), 
available at 
http://query.nytimes.com/gst/fullpage.html?res=9400E2DA1F3BF937A15755C0A9639C8B63.  
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said the issue of involvement of its members in ‘national security endeavors’ was 
new.1362 


APA President Levant later worried that the article made APA look bad because it 
“portrayed APA as unsure of where the ethical boundaries lie.”1363  To Levant and Koocher, 
managing APA’s image required it to show that the task force report was more than simply a set 
of high-level, “loose” statements that might be justified as a tentative “initial step” as part of a 
more thorough, long-term examination of the issue, but was instead a clear and “strict” statement 
of the actual ethical boundaries, as discussed further below.  The fact that the PENS report was 
nothing of the sort did not stand in the way of the their strategic attempt to create the best 
possible media response. 


By the evening of June 26, the task force members approved a final draft version of the 
report.  Anton then emailed the Board informing them that they would receive the report for their 
review and approval.1364  Thereafter, a debate began within APA about what next steps were 
needed to publicize the report.   


Gilfoyle first responded to Anton (and included Behnke, Newman, Breckler, and 
Farberman) and flagged the issue of having the Ethics Committee review the report before it 
went to the Board for approval, regardless of whether the document was viewed as interpretative 
of the existing Ethics Code or as new guidelines.1365  She also added that in either case, “some 
degree of public comment would also be in keeping with the way APA has gone about adopting 
standards.”1366   


Behnke responded that the Board could also make the report public “asap” without 
formally adopting it, and noted that the “military people are asking for the report soon—Morgan 
has a meeting with the Surgeon General on Wednesday.”1367  In addition to Banks, James told 
Sidley that he implored Behnke, Koocher, and Levant to expedite the review process for the 
report since there were captains in the “field right now that were getting their asses kicked and 
needed guidance.”1368  He believed a normal review process could have taken many years to 
finalize the report.  Koocher also told Sidley that press reports added to the pressure of releasing 
the report soon.1369  He also believed that Division 19 (Military Psychology) members wanted 
the report issued as soon as possible.1370   


                                                 
1362 Id.   
1363 APA_0040505.  
1364 APA_0040750.   
1365 Id.   
1366 Id.   
1367 Id.  
1368 James interview (May 2, 2015).   
1369 Koocher interview (June 12, 2015).   
1370 Koocher interview (Mar. 20, 2015).   
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Gilfoyle later suggested that the Board could conditionally approve the report subject to 
Ethics Committee review and comment.  “If you want to say clear of public comment,” Gilfoyle 
continued, “we definitely want to stay away from calling anything the [B]oard does 
guidelines.”1371  She intimated that the group had more “latitude” if the report was thought of as 
interpretative guidelines where public comment was not formally required.  Behnke later 
reiterated the “eagerness” among the military to have the report quickly made public, especially 
with the pending publication of a New Yorker story.1372 


Newman believed the document was interpretative and that he “would be reluctant to put 
this out widely for public comment,” but that the Ethics Committee should review the document.  
He later inquired whether the Ethics Committee review could be “expedited.”1373  Farberman 
raised the concern of “piss[ing] off” the Ethics Committee by publically releasing the document 
before they fully reviewed it.1374  She offered an alternative plan where the Ethics Committee 
would quickly review and approve of the full report before it was released to Council and the 
media.  Ultimately, the group decided to seek the Ethics Committee’s approval of the report as 
appropriate interpretative standards over a conference call and then immediately send to the 
Board for approval and make the report public.1375   


B. Ethics Committee and Task Force Re-Approval 


On June 27, 2005, Behnke sent APA Ethics Committee an email about reviewing the 
final draft of the PENS report to determine “whether the twelve bolded statements are 
appropriate interpretations and applications of the Code.”1376  The Board was sent a final draft 
copy at this time for their review as well.1377  A conference call was held on June 29, 2005 with 
the Ethics Committee.  Sidley was unable to locate any notes from this meeting and relevant 
interviewees did not recall the substance of this conference call.1378  Behnke informed Levant, 
Koocher, and Anton that the committee had “unanimously passed” the motion that the PENS 
report included appropriate interpretations and applications of APA Ethics Code.1379  After this 
conference call, Behnke drafted Moorehead-Slaughter another email, which she then sent to the 


                                                 
1371 Id.   
1372 APA_0048500.   
1373 APA_0040750.+   
1374 APA_0040730. 
1375 APA_0040652. 
1376 APA_0051102.   
1377 APA_0040582. 
1378 One of the Ethics Committee members, Neil Massoth, was unable to join in person and sent his 
thoughts over email.  Massoth believed the PENS report was an appropriate interpretive statement of the 
Ethics Code and that prohibiting specific techniques was unnecessary.  As Massoth wrote: “We do not 
need incorporated in our current Code or any code a list of prohibited activities (e.g., one must not give 
the Rorschach, conduct EMD, etc.).  The prohibition regarding sexual intimacies with clients is the only 
prohibition that we need.”  APA_0040635.  
1379 APA_0051202.   


JA2547







INDEPENDENT REVIEW REPORT TO APA  PENS TASK FORCE, & INITIAL AFTERMATH     
 


311 
 


PENS listserv, that identified the minor changes in the report.1380  The most substantive change 
was that the Committee recommended that statement three in the report (medical records) add 
the language “from the individual’s medical record.”  Notably, Behnke sent the draft report to 
Banks for review after the Ethics Committee had provided their changes.1381  Banks told Behnke 
he approved of the changes and mentioned that he met with the “[Army] Surgeon General, and 
he will be in front of the Senate soon, on this issue.  (He is very supportive.)  Having APA's 
support will mean a lot.”1382  Behnke explained to Sidley that he sent the document to Banks 
because there were no military people on the Ethics Committee and, as he had on other 
occasions, he wanted Banks to review the changes to ensure he Behnke was made aware of any 
unknown issues to him and the Ethics Committee.  Behnke did not recall whether he sent the 
draft to anyone else besides Banks.1383  Sidley did not locate an instance where Behnke sent a 
draft version of the report ex parte to another task force member.   


The PENS Task Force members approved a revised fifth draft version of the report by 
June 30, 2005.  Behnke sent an update to Levant and suggested that it would be “more efficient 
and less cumbersome” if the Board made the report public with the “weight of the Ethics 
Committee behind it,” as opposed to adopting/endorsing/accepting the report.1384   


Kelly emailed Behnke, Farberman, Mumford, Breckler, and Gilfoyle separately to inform 
them that Secretary of Defense Donald Rumsfeld’s “exec assistant will apparently waiting by the 
fax for this!  His super secret direct access fax line.  They’re just a tad interested.”1385  Gilfoyle 
cautioned Kelly that it made her “very nervous that Rumsfeld’s office is eager for this,” and that 
it would be a “nightmare” if the DoD relied on the report to conclude that abuses did not take 
place at Guantanamo Bay or Abu Ghraib.1386  Farberman agreed and stated that APA’s response 
to questions about psychologist or psychiatrists abuses in both settings is that “we don’t know 
because we don’t know the facts . . . the report [makes] clear statements about which activities 
would be ethical and which would not.”1387   


C. Board Takes Emergency Action 


On June 30, Behnke emailed Koocher and Anton to remind them that a pertinent New 
Yorker article was forthcoming, likely by July 4, and that the task force could not convene again 


                                                 
1380 APA_0048478.   
1381 APA_0040580.   
1382 Id.   
1383 Behnke interview (May 29, 2015).   
1384 APA_0051204.   
1385 APA_0040495.  
1386 Id.     
1387 Id.   
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before then, based on what the Board’s actions were.1388  Farberman underscored Behnke’s 
worry about the New Yorker article and APA’s need for a “strong position”:  


While I recognize that the Board has a critical role in this process and will need 
the time it needs to respond I also feel I have to let you know that I'm worried that 
if this New Yorker article does hit the streets on Monday will we (sic) be facing 
lots of questions about the ethics of psychologists working in national security 
interrogations on Tuesday. My hope is that we will have the report fully approved 
by that juncture — with it we have very strong talking points. Without it we're not 
in as strong a position.1389 


Behnke told Sidley that he was not sure how he was made aware of Jane Mayer’s New 
Yorker article, “The Experiment,” which was ultimately released on July 11,1390 but speculated 
that Banks or Gelles may have provided him details.1391  A final draft of the PENS report in 
Behnke’s files contains his handwritten notes with several mentions to the New Yorker article.1392  
The notes include comments like “New Yorker,” “Jim Mitchell,” “SERE,” and “Church 
Documents,” all of which are mentioned and discussed in Mayer’s article from July 11.  The 
notes also include the names “Ali Soufan” and “Bob McFadden,” an FBI agent and NCIS 
officer, respectively, who oversaw other interrogations but were not discussed in the Mayer 
article.1393  Behnke was unsure when he took these notes.1394 


Later on June 30, Anton was made aware of the Board draft resolution options, including 
one that contemplated the Board “adopting the report as policy,” and emailed Behnke with a 
“concern”: “I’m not sure it can go out as policy without [Council of Representatives] approval.  
The [Board] can certainly accept the report.”1395 It is likely that the plan to declare an 
“emergency” was in response to Anton’s concern that the Board could not normally adopt 
something as APA policy, since this was the Council’s function.  But under APA’s Bylaws, the 
Board could take emergency action and adopt policy in Council’s stead.1396 


                                                 
1388 APA_0040518.   
1389 Id. 
1390 Jane Mayer, The Experiment, The New Yorker (July 11, 2005), available at 
http://www.newyorker.com/magazine/2005/07/11/the-experiment-3. 
1391 Behnke interview (May 29, 2015).  Both Banks and Gelles were interviewed for the article. 
1392 HC00010682.   
1393 For more on these two individuals’ actions, see Lawrence Wright, The Agent, The New Yorker (July 
10, 2006), available at http://www.newyorker.com/magazine/2006/07/10/the-agent. 
1394 Behnke interview (May 29, 2015).   
1395 APA_0040508.   
1396 Article VII:Board of Directors, Bylaws of the APA, available at 
http://www.apa.org/about/governance/bylaws/article-7.aspx (“If an emergency is declared by a majority 
of the Board of Directors, the Board shall have power to take actions as though such action were taken by 
Council. The Board of Directors shall make a report of such emergency actions not later than the next 
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On the morning of July 1, 2005, Levant asked the Board over email to take emergency 
action to either approve of the report and review its recommendations at its August 2005 meeting 
(what he called “option 1”) or to adopt the report as APA policy and review its recommendations 
thereafter (what he called “option 2”).1397  Levant’s email declared that psychology was being 
“well trashed in the media” and that “situations like this are the very reason to have a Board that 
acts as Executive Committee of Council, to act in timely manner to pressing events.”1398  


The majority of the Board approved of the report over email the same day with every 
board member who offered an opinion choosing Levant’s second option of adopting the 
report.1399+  There was no documented conference call or meeting to discuss the emergency vote.  
It appears that nearly the entire vote was conducted over email on July 1, with Board member 
Paul Craig supporting the vote on July 3.+  Behnke separately emailed Koocher to inform him 
that there may be “some confusion” about the two options Levant laid out in his email.1400  In 
particular, Behnke noted that Levant’s second option “commits the Board to endorsing the 
Report.  While I believe the Report is very strong and represents APA very well . . . only a very 
limited number of people have seen it.”  Behnke added that if the report received “negative 
reaction,” then “option 2 would have inextricably tied the Board to the Report.”1401  Internal 
APA emails do not indicate this issue was discussed with other Board members at the time.  
Levant stated in his interview with Sidley that it would have been “wimpy” for the Board to 
approve his first option since it only expressed hope that the report would be approved.1402       


Some board members offered brief thoughts over email in their vote.  Ruth Ullman Paige, 
the night before the vote, praised the reports “ethics focus versus a political focused” and 
suggested that a vote be held over email because of “time urgency.”1403  Sandra Shullman stated 
that a “timely and immediate response, all other things being equal, is in the best interest of 


                                                                                                                                                             
 


meeting of the Council. It shall furnish a report of all such transactions at each Business Meeting of 
Council held in conjunction with the Annual Convention.”).   
1397 APA_0040505.   
1398 Id.   
1399 Thomas DeMaio and Paul Craig did not formally choose option one or option two over email, but 
they indicated their support of the Board moving ahead without Council.  Craig did not offer his thoughts 
until July 3, but APA staff began to move forward based on the July 1 vote by the majority of Board 
members.+  The only Board member whose email vote Sidley has not located during this time was Jessica 
Henderson Daniel.  It is unclear whether she offered a vote on the report at all or did so over the phone or 
in-person.  Daniel did offer thoughts on the report on June 29, but that predated Levant’s emergency vote 
email.  APA_0040582.  Daniel could not recall the details during an interview with Sidley.  Daniel 
interview (Apr. 21, 2015).     
1400 APA_0040497. 
1401 Id.   
1402 Levant interview (May 13, 2015).   
1403 APA_0040503.   
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APA.”1404  Thomas DeMaio stated that he “wish[ed] we could wait for Council, but we probably 
do need to move forward quickly.”1405  Behnke stated at the end of the day on July 1 that “the 
Board has endorsed.  The Report will be released.”1406  None of Sidley’s interviews with Board 
members at this time yielded additional information about any further discussions during this 
emergency vote beyond what was found over email.  


At one point before the emergency vote, Board Member and 2004 APA President Diane 
Halpern (“Halpern”) had a “very strong recommendation” of adding a note or data point about 
how “torture is ineffective in obtaining good information.”1407  Halpern’s comment was met with 
opposition by several within APA leadership.  Koocher responded to Halpern by declaring the 
point “goes beyond the mission/mandate of the task force and makes a claim not in 
evidence.”1408  Gilfoyle began a separate conversation with Behnke and Farberman about this 
issue and how “linking our condemnation of torture in any way with the fact that it is ineffective 
should be avoided at all costs. . . . I guess you could say [Halpern’s point] but is that true? And I 
guess more to your point, do you want to start down the path of line edits.”1409  Farberman 
agreed and hoped that Halpern’s suggestion was “dead in the water.”1410  Behnke separately 
emailed Koocher and Anton about Halpern’s recommendation and again showed that his primary 
goal was to stay completely aligned with DoD.  After citing to Statement Ten of the report on 
effectiveness, Behnke concluded, “which means that if a technique or method is not effective, 
PSYCHOLOGISTS SHOULD NOT BE DOING IT.”1411  Behnke then stated he was “concerned 
about making an absolute empirical statements,” especially since the task force “may not have 
felt entirely comfortable” making such a “clear, blanket, statement.”1412  In other words, because 
at least some of the DoD members were not ready to agree that torture was effective (e.g., 
Lefever told the group that his experience with SERE was that waterboarding was often effective 
at getting U.S. soldiers in the program to reveal accurate information that was supposed to be 
secret),1413 Behnke wanted to block this Board member’s suggestion. 


Anton later emailed Halpern to note that statements eight and ten in the report “embraces 
your point entirely.”1414  Halpern responded that those were “[g]ood points” and stated that “the 
only deterrent [to using torture] is that it doesn’t work and that there are data on this.”  Behnke 
sent a response to Halpern after Anton and noted that her comments captured “many of the 


                                                 
1404 APA_0040502.   
1405 APA_0040491.   
1406 APA_0026862. 
1407 APA_0040500. 
1408 APA_0040504.   
1409 APA_0040500.  
1410 Id.   
1411 APA_0051185 (emphasis in original).   
1412 Id.   
1413 Lefever interview (May 3, 2015).   
1414 APA_0040478.   
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attitudes toward coercion that I’ve gleaned from individuals working in this area.”  Behnke then 
strongly stated the ineffectiveness of “coercion”:  


Your message captures many of the attitudes toward coercion that I've gleaned 
from individuals working in this area:  It doesn't work.  It's counterproductive.  It 
generates bad information.  It besmirches our reputation.  It puts our soldiers who 
are captured at greater risk.   


I have not done a thorough enough review of the literature to know how and 
where the data come down, and my sense is that relevant data may be classified.  
But I am looking, and will let you know what I am finding.1415 


Halpern did not pursue the issue further after Anton’s and Behnke’s responses.1416   


Ultimately, Council and the PENS Task Force members received an embargoed copy of 
the report on July 4.  The report was then released to other groups on July 5—first to the 
Division and State listservs and APA staff at 9 a.m. ET, then to government and military contacts 
at 10 a.m. ET, and finally to the media at 11 a.m. ET.1417   


Sidley received varying insights from Board members and APA leadership about the use 
of the emergency action.  Levant believed taking emergency action was “not extremely unusual;” 
though he admitted it was more unusual to adopt a report or policy email.1418  Levant explained 
that he considered passing the report an emergency since he was sensitive to psychology’s public 
reputation and felt a great deal of urgency in responding to negative press.1419  Gilfoyle also 
believed that responding to the media onslaught was an appropriate reason to exercise 
emergency powers.1420 


On the other hand, Honaker told Sidley that taking emergency action was very unusual 
and that it was advisable for the Board to wait since the next Council meeting was set to take 
place in August.1421  Judy Strassburger Fox, a forty-year APA employee until her retirement as 
the Executive Director of Governance Affairs in 2009, commented to Sidley that she only ever 
recalled emergency Board actions being taken to appoint high-level Board positions and not for 
adopting a report.1422  Anton remarked to Sidley that this was the only time he had seen in his 


                                                 
1415 APA_0051170.   
1416 In her interview with Sidley, Halpern did not recall many of the details of the PENS process.  As the 
outgoing APA president, she was not privy to many discussions at the time.  Still, Halpern thought that 
critics had unfairly targeted Behnke for his role in PENS.  Halpern interview (May 8, 2015).     
1417 APA_0040485; APA_0051169.   
1418 Levant interview (May 13, 2005).   
1419 Id.   
1420 Gilfoyle interview (May 20, 2015).   
1421 Honaker interview (Dec. 11, 2014).   
1422 Strassburger Fox interview (Apr. 3, 2015) .  
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seventeen years of APA governance emergency action used to set APA policy.1423  Koocher 
professed that other than emergency actions relating to financial situations requiring immediate 
action (such as a refinancing situation), or one situation 20 years earlier when immediate action 
was required to avoid a negative government regulatory action, he did not believe the Board had 
ever declared an emergency in order to take a specific action.1424 


Board member Sandra Shullman also provided additional context to Sidley.  She said that 
while it was unusual for the Board to take emergency action in general, it was less so in the 
context of that year’s board.  That Board had previously taken emergency action in early 2005 on 
assisting efforts related to the Southeast Asian tsunami, and so APA was in “an environment 
where [the Board] acted swiftly.”1425  Shullman thought there were two reasons the Board took 
quicker action with the PENS report: (1) the “awful things happening in front of our eyes on TV” 
that were “devastating” to APA’s principles, and (2) psychologists’ concerns about their roles 
where they could not publicize their concerns.1426    


These diverse opinions on the emergency action, however, illustrate that APA did not 
have a clear policy on what constituted an appropriate emergency action.  Even more troubling, 
the entire vote was conducted over email without any real substantive discussions about the 
statements made in the PENS Report.   


Further, the manner in which the emergency vote was taken may also raise concerns 
under Washington, D.C. non-profit law.  D.C. law permits a Board of Directors to take action 
without a formal meeting “if each director signs a consent in the form of a record describing the 
action to be taken and delivers it to the nonprofit corporation.”1427  This unanimous consent 
requirement, however, may not have been met during the emergency vote.  We have not located 
any email record of Board member Jessica Henderson Daniel’s vote on Levant’s proposal.  APA 
does have not record of this emergency vote either.  Without this unanimous consent, then, the 
entire emergency action would be invalid.  It will be important for APA, Daniel, and others to 
redouble their efforts to confirm that Daniel’s formal vote was given on the emergency action.  
Other corporate legal issues may arise as well, which fall beyond the scope of this review —
namely, whether only two voting options (which excluded any option to reject the report) and an 
email vote without any attached consent form or formal gathering of signatures were valid 
actions under Washington, D.C. law.    


                                                 
1423 Anton interview (May 8, 2015).   
1424 Koocher interview (May 20, 2015).   
1425 Shullman interview (Apr. 20, 2015).    
1426 Id.  
1427 Code of the District of Columbia § 29–406.21. Action without meeting, available at 
http://dccode.org/simple/Title-29/Chapter-4/Subchapter-VI/Part-B/.   
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V. PENS INITIAL AFTERMATH AND RELATED ISSUES 


A. Immediate Aftermath: July 2005 – September 2005 


1. Banks-Behnke exchange on answering psychological distress 


APA’s initial press release about the PENS report summarized the findings of the report 
and made clear that psychologists could “serve in consultative roles to interrogation- or 
information-gathering processes for national security-related purposes.”1428  The statement, as a 
whole, was exactly the message that was pleasing to DoD.   


The day before this press release, Behnke and Banks continued an exchange about 
communications efforts surrounding the PENS report. 1429  Behnke outlined two key questions he 
thought APA would receive about the report: “What roles or functions may psychologists 
ethically take in assisting interrogations, and is it permissible for psychologists to suggest or 
recommend techniques that would cause psychological duress.”1430  Behnke told Banks that he 
would also like to offer an example to elucidate these questions to questioners.  Banks responded 
that Behnke’s questions were the “real issue”:   


What is the level of psychological distress that moves it into abuse . . . ?  This is 
the one that will foster the greatest legitimate controversy.  Some will feel that 
any psychological distress is too much for psychologist involvement, regardless 
of the purpose.  Obviously, I disagree, but it is a legitimate view point.1431 


Behnke thanked Banks for his thoughts and that he would need to think further about 
“how best to package some of these ideas.”1432  Behnke then commented on the “distress” point 
and the media issues with commenting on it: 


I'll need to think more about what you (no doubt correctly) identify as the key 
issue, that of distress.  The reality, if one thinks about it, is that psychologists 
cause distress ALL the time, for treatment and non treatment reasons, at times to 
benefit an individual, at times not.  (The ethical standards on research clearly 
allow some degree of psychological distress in conducting research, which is 


                                                 
1428 Report of the APA Presidential Task Force on Psychological Ethics and National Security (July 5, 
2005), available at http://www.apa.org/news/press/releases/2005/07/pens.aspx. 
1429 Prior to these communications, on July 2, a Washington Post opinion piece that criticized medical 
personnel’s roles in abuse.  Behnke instructed Moorehead-Slaughter to forward the article and inquire 
within the task force about the military’s “new guidelines” that the article mentioned.  James believed this 
passage was referring to the Army Surgeon General’s recent guidelines, but that they “in no way say 
torture by health professionals is perfectly ok.”  PENS listserv (July 2, 2005); APA_0051158.    
1430 APA_0051149. 
1431 Id. 
1432 Id. 
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rarely to the research subject's benefit.)  The challenge is to convey that idea to 
the media in a manner that does not convey “anything goes.”1433 


This key question was not addressed in the PENS report, despite two of the most 
influential participants understanding its importance.  As noted earlier, the draft language that 
referenced “psychological distress” was removed, as was a serious discussion about what kinds 
of interrogation techniques may be unethical.  This exchange adds further support to the idea that 
Banks, Behnke, and others wanted to avoid addressing thornier issues in the PENS report itself 
and instead defer to existing DoD policies and practices at the time.         


2. Another Neil Lewis article, overstating the utility of the PENS report 


What is more, this omission of specifics was immediately at issue in an exchange with 
Neil Lewis who planned to write an article about the report.  After Behnke sent him a link to the 
task force report on July 5, Lewis emailed Behnke with questions about the report.  He inquired 
about several issues, including his confusion over whether a psychologist could “advise but 
cannot advise as to increasing duress or distress?  [Q]uite unclear.  [C]an they advise about 
increasing stress or duress as long as it is not coming from medical records? ”1434  Lewis also 
asked whether it was permissible for a psychologist to take part in an interrogation that played on 
a “detainee’s fear of darkness or longing for a family member.”  Behnke forwarded Lewis’s 
message to Banks and noted that Lewis had “put his finger right on one of the central issues, as I 
imagined he would.”1435 


Banks offered Behnke his thoughts to Lewis’s questions later on July 5.  He stated that 
medical records cannot be used against a detainee and that there was a “separation between 
interrogation and medical care.”1436  Banks conceded that the report did not bar a psychologist 
from assisting in “causing some level of distress, as long as it does not rise to the level of cruel, 
inhuman, or degrading treatment.”  He believed that “most of us would agree that” exploiting 
someone’s phobia would violate this principle but that discussions about family would not.  
Behnke thanked Banks for the response and added that he could quote language from the U.N. 
Convention Against Torture that also made it clear that mental suffering that was “severe” is 
forbidden.  Banks cautioned that citing to this language in the Convention Against Torture might 
be interpreted as “we will do everything up to, but not including, severe mental suffering.  I think 
that the standard is much more humane than that.”1437  Behnke and Lewis appeared to have 
spoken on the phone about Lewis’s question later in the afternoon on July 5.   


                                                 
1433 Id. 
1434 APA_0051124.   
1435 Id. 
1436 Id.    
1437 APA_0051124.  Behnke also messaged Banks on July 5 on whether he believed the a section of the 
U.N. Principle of Medical Ethics, which was cited in APA’s 1986 Resolution Against Torture, was 
consistent with the PENS report.  Specifically, Behnke cited language in Principle 4 of the United Nations 
document about how it was a violation of medical ethics for a health professional to approve “the fitness 
of prisoners or detainees for any form of treatment or punishment that may adversely affect their physical 
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By the evening of July 5, Lewis’s article was posted to the New York Times website and 
was circulated across several APA listservs.  Lewis criticized the PENS report, noting that it 
appeared “to avoid explicit answers to questions as to whether psychologists may advise 
interrogators on how to increase stress on detainees to make them more cooperative if the advice 
is not based on medical files but only on observation of the detainees.”1438  Lewis also cited the 
fear of darkness example that he posited to Behnke.  Behnke began drafting a response to 
Lewis’s article later that night and ultimately collaborated with Farberman to draft a statement 
that Levant could send as a Letter to the Editor to the New York Times.1439  Behnke also sent the 
letter for Banks’s approval,1440 to which Banks responded that Behnke was “doing great stuff for 
psychology.”1441  The letter was published on July 7 and claimed that the PENS report included 
“strict ethical boundaries” for psychologists and refuted the use of phobias in interrogations, 
adopting Banks’s conclusion on the issue:   


In focusing on perceived shortcomings of an American Psychological Association 
Task Force report, (Psychologists See Ethics Risks at Guantanamo, July 6), Neil 
Lewis failed to report on the strict ethical boundaries the APA sets forth when its 
members are involved in national security activities, and thus overlooked a critical 
point:  Professional codes of ethics are more than simple laundry lists.  Lewis’ 
example — using a phobia to inflict severe psychological distress — is clearly 
prohibited by the Task Force report.  The report makes clear that psychologists 
never: engage in, direct, support, or facilitate torture or cruel, inhuman, or 
degrading treatment; use information from a medical record to the detriment of an 
individual’s safety and well-being; mix treatment and consultant roles.  
Psychologists have an ethical obligation to report such behaviors and are bound 
by the APA Ethics Code in all their professional activities, regardless of whether 
they identify themselves as “behavioral scientists” or some other term.1442 


Behnke and Banks messaged privately once again on July 7, the same day as the London 
bus bombings.  Behnke queried whether anyone would question the ethical nature of 
psychologists consulting on a police interrogation of a bombing suspect, even if “questioning 


                                                                                                                                                             
 


or mental health and which is not in accordance with the relevant international instruments . . . .”  Banks 
responded that he was unsure of the documents “legal standing for US citizens (This is one of those areas 
that we agreed to disagree on.).”  Id.  After commenting that the principles were “VERY poorly written,” 
Banks said it would depend on the “international instruments” referenced in the document.  
APA_0040363 (emphasis in original).     
1438 Neil Lewis, Psychologists Warned on Role in Detentions, New York Times (July 6, 2005), available 
at http://www.nytimes.com/2005/07/06/politics/psychologists-warned-on-role-in-detentions.html. 
1439 APA_0051117.  Notably, Farberman removed Behnke’s reference to the American Psychiatric 
Association and noted that she wanted to avoid a media-led “turf battle” between the two organizations.    
1440 APA_0051115; APA_0051116. 
1441 APA_0040256.   
1442 APA_0040304.   
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became stressful.”1443  Banks responded that the “use of force . . . is directly related to the 
perceived importance of the threat,” so if a group believed that there was a “real risk of harm,” 
the stress question is often “moot.”  Banks found this troublesome and stated that it was of 
“critical importance” to provide “clear guidance of the behavior of us all. . . . [W]hat you and the 
[task force] accomplished is far reaching.”1444  Behnke responded that he felt “privileged” to 
have worked with Banks on this matter.1445 


The Lewis article exchanges illuminate several points.  First, one day after the PENS 
report was released, the public’s call for specificity was apparent.  Second, the PENS Report, 
contrary to the Letter to the Editor statement, was not a document that provided “strict ethical 
guidelines.”1446  The statement contradicted the belief among task force members that the report 
was an “initial step,” especially the non-DoD members, who only signed off on the report 
believing more steps were needed.  It is inaccurate to call an “initial step” in a process a product 
that provided “strict ethical guidelines” to psychologists in these settings.  Though Banks 
believed that using phobias would rise to the level of “cruel, inhuman, and degrading treatment,” 
the report does not make clear that this is the case.  In private conversations before and after the 
Lewis article, Banks and Behnke recognized the ambiguity in the level of psychological distress 
permitted.  A statement about “strict ethical guidelines,” then, was misleading.  Banks also noted 
the need for clear guidance, but it appears he did not wish that guidance to come from the PENS 
report. 


Third, APA’s media strategy shifted and was clear from this point on: emphasize that 
PENS said that psychologists could not engage in torture or cruel, inhuman or degrading 
treatment and claim PENS as a strong, pro-human-rights document.  The principal purpose of 
PENS — to state that psychologists could in fact engage in interrogations consistent with the 
Ethics Code — was relegated to the sidelines, since any message seen as pro-DoD or permissive 
regarding the involvement of psychologists in interrogations was deemed bad media strategy in 
light of the intense and quick criticism of PENS.  And of course, the principal motivation for 
Behnke and other APA officials in drafting PENS the way they did — pleasing DoD — 
remained fully concealed.  These were misleading public statements and this was a disingenuous 
media strategy.  A document that was intentionally very limited, non-specific, and evasive on the 
key issue in order to, principally, please DoD, was now described principally as a strong anti-
torture and pro-human-rights document. 


For example, in response to an August 2005 Lancet article, APA wrote the following 
response that refuted the article’s central claims: 


[P]sychologists are always bound by the ethical responsibilities set forth in the 
APA ethics code — regardless of the work setting and regardless of whether they 
are referred to as psychologists, behavioral consultants or scientists, or some other 


                                                 
1443 APA_0051056. 
1444 Id. 
1445 Id. 
1446 Notably, Joseph Matarazzo emailed Behnke about the Lewis article to inform him that his “reading is 
that DoD psychologists are not upset with the Task Force report.”  APA_0040266.   
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term. Our code of ethics always applies — no exceptions, including in settings 
outside traditional therapeutic contexts. . . .  The APA Task Force report states 
explicitly that psychologists have an ethical obligation to report evidence of 
torture and other cruel, inhuman, or degrading treatment to appropriate 
authorities, and that it is unethical for psychologists to use information from a 
medical file to the detriment of an individual's safety and well-being.1447 


In addition, APA sent a letter to Senator John McCain in support of his amendment to 
ban torture or cruel, inhuman, and degrading treatment on detainees (more about the McCain 
Amendment is discussed later in the report):  


Our APA ethics code requires psychologists to respect the dignity and worth of all 
individuals and to strive for the preservation and protection of fundamental 
human rights. . . . More recently, in June of 2005, the Council reaffirmed [APA’s 
1986 Resolution Against Torture] and endorsed the [PENS report], again stating 
that psychologists do not engage in, direct, support, facilitate or offer training in 
torture or other cruel, inhuman, or degrading treatment.  In fact, the Task Force 
report further directed that psychologists have an ethical obligation to be alert to 
and report any acts of torture or cruel or inhuman treatment to appropriate 
authorities.1448 


Also, in anticipation of a November 2005 Washington Post  story regarding the various 
professional organizations’ positions on interrogation settings,  Behnke and Farberman drafted a 
letter for Levant that touted APA’s strong stances against torture: 


First, I want to emphasize that for over twenty years the American Psychological 
Association's position on this issue has been clear and unwavering:  It is unethical 
for a psychologist to participate in torture or other cruel, inhuman, or degrading 
treatment, under any circumstances, at any time, for any reason.  There are no 
exceptions.  A state or threat of war, a national emergency, or a law, regulation or 
order can never justify a psychologist's participation in any of these acts.  . . . 
Second, over and above not participating in torture or other, cruel, inhuman, or 
degrading treatment, psychologists have an ethical responsibility to be alert to and 
report these acts to the authorities.  Third, consistent with both of these 
statements, the American Psychological Association supports the McCain 
Amendment.1449   


                                                 
1447 Response from the APA to “A stain on medical ethics, Lancet (Aug. 6, 2005), available at 
http://www.apa.org/news/press/statements/lancet-response.pdf (original article available at 
http://www.thelancet.com/journals/lancet/article/PIIS0140-6736%2805%2967520-
4/fulltext?version=printerFriendly). 
1448 Open letter from Anderson to McCain (Oct. 28, 2005), available at 
http://www.apa.org/news/press/statements/mccain-appropriations-letter.pdf.  
1449 APA_0184298.  The article was ultimately published without reference to this letter.  Shankar 
Vedantam, Medical Experts Debate Role in Facilitating Interrogations, Washington Post (Nov. 14, 
2005),  available at http://www.washingtonpost.com/wp-
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APA also quelled members’ concerns with the PENS report by definitively stating that 
certain techniques were banned in the report, though this was not the case.  Take Farberman’s 
reply letter to APA member (and future APA Petition Resolution leader) Ruth Fallenbaum in 
November 2006: 


It is our belief that there are two critical questions surrounding the interrogations 
issue: (1) What is an ethical interrogation? and (2) What is the most effective 
strategy to promote ethical interrogations?  There is no disagreement within APA 
regarding the first.  All agree that ethical interrogations are based on building a 
relationship and forming rapport, and that techniques that are abusive or coercive 
(e.g., water boarding, sexual humiliation, use of phobias, temperature extremes, 
stress positions) are inconsistent with this way of thinking and are both unethical 
and largely ineffective. There is complete consensus within APA that these 
techniques and techniques like them are never to be used. 


Regarding the second issue, we believe there exists strong (but admittedly not 
universal) support for a common goal: ethical interrogations that leave no room 
for abusive or harmful techniques. Where there has been much debate is about the 
best strategy to achieve this goal. APA has chosen a strategy of engagement 
(unlike the psychiatrists, who have opted for a policy of disengagement).1450 


Farberman noted a “complete consensus” with the idea that certain techniques like stress 
positions were always unethical.  This is not true, as we saw in our interviews with Banks, 
Behnke, and Shumate, who would not definitively bar the use of certain stress positions.1451 
 


In addition, other public statements and member communications stressed that APA 
could not be expected to be more detailed than it had been: APA needed to be respectful that the 
issue was complicated, they did not have all the facts or context necessary to make ethical 
judgments, that the issue needed more time to develop, and that the task force report was just 


                                                                                                                                                             
 


dyn/content/article/2005/11/13/AR2005111300868.html.  This language was also used in response to 
another Neil Lewis article at the time as well as an article that Behnke authored in early 2006 for the 
European Psychologist.  See APA_0232260; APA_0232746; see also Neil Lewis, Guantanamo Tour 
Focuses on Medical Ethics, New York Times (Nov. 13, 2005), available at 
http://www.nytimes.com/2005/11/13/us/guantanamo-tour-focuses-on-medical-ethics.html. 
1450 APA_0088453. 
1451 Behnke and Banks’s “safe, legal, ethical, and effective” analysis of stress positions are discussed 
earlier.  When asked whether sleep deprivation or stress positions were unethical, Shumate did not 
directly answer the question.  We asked Shumate if his opinion would change if everyone on the task 
force, including the DoD members, thought that sleep deprivation were unethical.  Shumate responded 
that he would be willing to “have a discussion” about it but did not commit to an answer.  Shumate 
interview (June 24, 2015).   
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initial step.1452  At other times, APA said that they were just following the will of a diverse group 
of task force members who had adopted the report in either a unanimous or consensus fashion, 
and the diversity of the group (which included a minority of non-DoD members, some of whom 
had lobbied strenuously and unsuccessfully for stronger human rights protections) proved how 
reasonable the report and APA policy was.1453  Behnke often reached out to the six DoD 
members of the task force as well to echo these talking points; he did not reach out to the non-
DoD members in the same way.1454  In all instances, this conciliatory language from APA 
appeared to diffuse any potential criticism rather than address issues head-on in the aftermath of 
PENS.   


 
3. Listserv discussions 


The non-DoD PENS members raised additional concerns about the report in the days 
after its release.  Behnke tried, through himself and Moorehead-Slaughter, to alleviate these 
concerns in an effort to salvage the report and task force as a whole. 


Thomas raised to the task force listserv on July 7 the additional internal chatter with APA 
groups critical of the PENS report.1455  On July 8, Behnke sent Moorehead-Slaughter a draft set 
of talking points for task force members regarding responses to criticism.1456  Moorehead-
Slaughter forwarded the points to the PENS listserv.  The note outlined six different points to 
combat critiques: (1) encourage people to read the report; (2) note the report was a document 
produced in “good faith” by people from diverse perspectives; (3) explain that the report, “like a 
good ethics code — is not a list of prohibited activities;” (4) compare the statement with the draft 
position of the American Psychiatric Association; (5) dismiss supposed first-hand observations 
on the listserv since task force discussions were private; (6) clarify that the report was the 
“beginning of the process.”1457  Thomas summarized APA members’ concerns on July 8 —
namely, that the document offered “too much wiggle room” for unethical behavior in the 
national security context.1458  Thomas also alluded to the just-published Jane Mayer New Yorker 
article and increased concern of psychologists being present in abusive interrogation settings.  
Thomas added that it was “a troubling article to read and I find it difficult to dismiss as 
exaggerations, misrepresentations, or some such. I am sure there will be further calls to address 


                                                 
1452 See, e.g., APA_0060614 (June 2006 exchange between Behnke and Phil Zimbardo regarding 
Zimbardo’s thoughts on the PENS Report where Behnke underscores the need to be deliberate with these 
complicated topics).    
1453 See, e.g., APA_0051064; see also PENS listserv (July 8, 2005) (draft message from Behnke to 
Moorehead-Slaughter, and a message from Behnke himself on the PENS listserv, underscoring the 
diversity of the task force, among other issues).   
1454 See, e.g., APA_0087216 (Behnke emailing six DoD members with talking points for upcoming 
Salon.com article). 
1455 PENS listserv (July 7, 2005).  See, e.g., APA_0040293 (Leonard Rubenstein’s letter on behalf of 
Physicians for Human Rights).   
1456 APA_0051064. 
1457 Id.; see also PENS listserv (July 8, 2005).   
1458 PENS listerv (July 8, 2005).   
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these issues from Council and the membership.”1459  Banks later emailed that the article 
misquoted him several times and left him “dumbfounded.”1460 


Thereafter, Behnke also responded on the listserv on July 8 — as himself, not through 
Moorehead-Slaughter — and reiterated the good work of the task force and the nature of ethics 
codes that do not normally list specific acts as prohibited.  He also noted the process an “initial 
step” and that this “continuing” process would be “written about for many years to come.”1461  
Behnke separately emailed Levant, Koocher, Anton, and Farberman on July 10 about these 
critiques.  He mentioned that writing the casebook “will be very important and serve useful 
political purposes as well.”1462   


Arrigo emailed the group on July 9 and highlighted her concerns about the composition 
of the task force.1463  In particular, she noted her concerns with the majority DoD members of the 
task force.  Koocher challenged each of Arrigo’s points on July 10 — yet another example of 
Koocher retorting Arrigo’s comments on the listserv.1464 


On July 16, James tried to quell additional concerns Thomas raised on the listserv from 
Bloche and Marks’s latest New England Journal of Medicine article regarding the use of medical 
records.  James remarked that medical records were “strictly off limits” for anyone involved in 
interrogations,1465 although the PENS report explicitly allowed access to detainee medical 
records (although not for improper uses), Banks had made it clear that he wanted psychologists 
to retain that access (to help protect the detainee’s health, he said).  This was not always the 
reality at Guantanamo Bay, where BSCT psychologists apparently had access to the records until 
at least October 2006, as discussed earlier in the exchange between Behnke and BSCT member 
Carrie Kennedy.  Arrigo asked for an update on July 18 on whether a casebook, as discussed 
during the PENS meeting, was still being planned.  Moorehead-Slaughter, at Behnke’s behest, 
confirmed that the casebook was agreed on in the recommendations section of the PENS 
report.1466  As discussed later, the work of the casebook shifted to the Ethics Committee and then 
died.   


On July 26, 2005, off of the listserv, Behnke sent a response to Bloche after he inquired 
about speaking with Fein and Shumate.  Behnke noted Bloche’s voicemail to him regarding the 
PENS report and stated that the report located itself as an “initial step” in a “continuing process.”  


                                                 
1459 Id.  
1460 PENS listserv (July 11, 2005).  
1461 PENS listserv (July 8, 2005).    
1462 APA_0040171.  
1463 PENS listserv (July 9, 2005).   
1464 PENS listserv (July 10, 2005).   
1465 PENS listserv (July 16, 2005).  
1466 APA_0050805; see also PENS listserv (July 25, 2005).   
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Bloche responded back and said that the report takes some “well-defined stands on a number of 
issues.”1467  Behnke responded that the process was still moving forward: 


[F]ar from attempting to cut off debate or discussion, or attempting to locate 
expertise as residing solely within itself — the task force has handed its work over 
to a broader audience and invited (recommended) authoritative commentary from 
groups that very likely will be composed of psychologists with no military 
background.  I think that's an interesting move. . . most such groups work to limit 
what input other bodies have, in an effort to retain control over their work, and 
resist any attempts by others to assert their expertise.  This task force did exactly 
the opposite (and built in a mechanism to ensure that would happen).  It will be 
very interesting to see what the Board of Directors does.1468 


By July 29, Thomas sent her strongest email yet about her disappointment over the PENS 
Task Force.  After another Lewis article in the New York Times detailed how the military’s own 
lawyers raised concerns over the use of harsh interrogation tactics and the need for human rights 
standards, Thomas that she was “all the more sad” that neither she, Arrigo, or Wessells were 
unable to insert a more “stringent standard for holding psychologists to account” in the PENS 
report.1469  She lamented that the media reports have made her unable to “feel sanguine about our 
work as having adequately addressed the concerns of our members (or my own for that 
matter).”1470 


Moorehead-Slaughter responded, likely with Behnke’s input,1471 to Thomas’s email by 
explicitly stating the military’s clear opposition to adding human rights standards in the PENS 
report:  


[O]ur colleagues from the military were clear that including [human rights] 
standards in the document would likely (perhaps definitely) put the document at 
odds with United States law and military regulations.  The effect of such a 
conflict, it seems to me, would be that the military would simply have ignored the 
document — thus, the community that we would most want to reach would have 
been prevented from using the report.  Of course the document is a compromise 
— but it's a compromise that has ensured that our voice is present to and heard by 
the psychologists doing the work and their superiors.1472  


                                                 
1467 APA_0050842.   
1468 Id.   
1469 PENS listserv (July 29, 2005).   
1470 Id. 
1471 We did not locate a specific draft email from Behnke to Moorehead-Slaughter in this instance.  But 
the wording of the message, coupled with Behnke’s near-universal drafting of Moorehead-Slaughter’s 
other messages, make it highly likely that Behnke also drafted this message. 
1472 PENS listserv (July 29, 2005).   
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James separately emailed the group on July 29 and stated that he was “proud of the 
document” and that he felt “better in [his] heart about the work that psychologists did at GITMO 
and Abu Ghraib.”1473 


On July 30, Koocher weighed in on the recent media reports and Thomas’s points on 
human rights standards.  Koocher does not mince words about his disdain for documents such as 
the Geneva Conventions and the U.N. Convention Against Torture, noting that he had “zero 
interest in entangling APA with the nebulous, toothless, contradictory, and obfuscatory treaties 
that comprise ‘international law.’”1474 


Likewise, Shumate emailed the PENS listserv on August 11 to express support for 
Behnke and Koocher on behalf of the DoD:  


There will no doubt be counter claims that you unabashedly support the military 
psychologists, yet I believe that what you are truly supporting is the profession and the 
psychologists that adhere to the ethical guidelines that are at the basis of our profession.  We in 
the Department of Defense applaud your support of the profession and in turn us.1475   


4. Notable military/government conversations 


Elsewhere, Mumford sent Hubbard and a group of government officials an email on July 
5 about the PENS Task Force.1476  The email included several other government officials that 
Hubbard had messaged in mid-June about his retirement from the CIA and his new job 
consulting for Mitchell Jessen & Associates.  Mumford stated that he “wanted to semi-publicly 
acknowledge [Hubbard’s] personal contribution as well as those of [Kirk Kennedy] and Andy 
Morgan in getting this effort off the ground over a year ago,” alluding to the July 2004 meeting 
that all three attended.1477  Mumford continued to say that “your views were well represented by 
very carefully selected Task Force members (Scott Shumate among them).”1478  Mumford added 
that Brandon “helped craft language related to research.”1479 Hubbard speculated to Sidley that 
Mumford’s “well represented” comment referred to Hubbard’s view that it was appropriate for 
psychologists to be in interrogation settings. 1480  Shumate implied to Sidley that he and Hubbard 
knew that they did not share the same views on this, saying that Hubbard was probably doing the 
equivalent of “turning over in his grave” when he saw this.1481 


                                                 
1473 Id.   
1474 PENS listserv (July 30, 2005).   
1475 PENS listserv (Aug. 11, 2005).   
1476 APA_0221161.  
1477 Id. 
1478 Id. 
1479 Id. 
1480 Hubbard interview (May 15, 2015).   
1481 Shumate interview (June 24, 2015). 
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Behnke reiterated to Sidley that his message to Board member Jessica Henderson Daniel 
on August 8 encapsulated his thinking immediately after the PENS report’s release.1482  In that 
message, Behnke expressed gratitude for Daniel’s supportive words on the report and his view 
that psychologists had an ethical role to play in national security settings: 


It's important that we move forward with an understanding of the issues in their 
complexity and nuance.  I continue to feel strongly that we have a solid, 
thoughtful, and balanced report, and that APA should be PROUD of the very 
important contributions psychologists have to make in these difficult and 
challenging times, when we work within clear ethical guidelines.   


I've made this point before, but — should our country suffer another attack, could 
we really imagine APA taking the position that psychologists, even though 
experts in human behavior, have no ethical role to play in contributing to the 
information-gathering processes, to assist in preventing further loss of innocent 
life?1483 


We note that Behnke framed the issue based on the concern about public safety and the 
potential for another attack.  Banks later in 2006 emailed Behnke that framing one’s position 
based on public safety was the key to winning the argument, because it was very difficult for 
anyone to be against protecting public safety (“All those against safety please stand up”).1484 


On August 9, Dunivin praised Behnke and Newman for their leadership on PENS.  After 
discussing the “potential landmine” of an ethics and national security panel at APA Convention, 
Dunivin gives a “HUGE THANKS” to them on the PENS Report.  Dunivin wrote of the positive 
effect the report had with the Army Surgeon General: 


Confidentially - The report of the PENS Task Force has enabled the Army 
Surgeon General to move forward with interim guidance and doctrine on 
functioning of the behavioral science consultants to this process.  Until that's 
released, it's close hold, even that it's being don[e], but I wanted you to know 
what an important contribution your timely intervention has made already.  It will 
be well-worth the heat coming up at convention, and beyond.1485 


Banks emailed the PENS listserv on August 12 with a similar note, explaining that he, 
James, Dunivin, and others met with Army Surgeon General Kiley for a full day to try “to 


                                                 
1482 Behnke interview (June 8, 2015).   
1483 APA_0041516.   
1484 APA_0088369.   
1485 APA_0050474.  Behnke responded with his agreement that the convention panel could be a "festival 
of mischief" and commented that getting “to know and work with Morgan [Banks] has really made it all 
worth it--what a great guy.” 
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establish the doctrinal guidelines and training model for psychologists performing this job.  The 
TF report provided, again, a solid anchor to use in our deliberations.”1486 


Ultimately, the full PENS report was appended to the first MEDCOM BSCT policy 
memorandum in October 2006.1487  The report itself stated that a BSCT’s purpose was to “assist 
the command in conducting safe, legal, ethical, and effective detention operations, intelligence 
interrogations, and detainee debriefing operations.”1488  This language has appeared in all 
subsequent BSCT MEDCOM memoranda, including the most recent one issued in 2013.1489  
Kiley told Sidley that he was not sure what the military would have done if APA had fully barred 
psychologists in BSCT settings.1490  To Kiley, the BSCT psychologists kept interrogations safe; 
he expressed these views to people at APA and believed APA understood the role of BSCT 
psychologists.1491 


Newman emailed Behnke on August 12 with his thoughts on the PENS report and his 
general view on the utility of psychologists in interrogation settings.1492  Newman remarked that 
one of “my interests” in having psychologists present in national security settings was because he 
believed “it is a very good example of psychologists as ‘experts in behavior’ (rather than simply 
mental health or health professionals), bringing to the activities, skills and competencies that 
other professionals just do not have.”1493  He explained further that BSCT psychologists had  
“two very clear and specific unique contributions” that could make interrogations “safe, legal, 


                                                 
1486 PENS listserv (Aug. 12, 2005).  We interviewed Kiley, Banks, and Dunivin about this August 2005 
meeting in the Surgeon General’s Office, which some described as an internal “summit” on the issue.  
Banks said that Kiley had convened an informal gathering of people in early 2005 on the need to provide 
formal guidance from the U.S Army Medical Command (“MEDCOM”), which Kiley headed as Army 
Surgeon General, to BSCTs in the field.  The August 2005 meeting was an opportunity to spend several 
hours with Kiley and his team and understand the kind of guidance that was needed.  Dunivin told Sidley 
that there was a debate during the meeting about the differences between military ethics and medical and 
psychological ethics and that she advocated the need for more formalized trainings.  Banks interview 
(May 21, 2015); Dunivin interview (May 20, 2015).   
1487 Previous Standard Operating Procedures for BSCTs existed after 9/11, but this was the first official, 
unified policy from MEDCOM.   
1488 Behavioral Science Consultation Policy, OTSG/MEDCOM Policy Memo (Oct. 20, 2006), available 
at http://www.nejm.org/doi/suppl/10.1056/NEJMp0806689/suppl_file/nejm_marks_1090sa1.pdf.  
1489 Behavioral Science Consultation Policy, OTSG/MEDCOM Policy Memo (May 8, 2013) (on file with 
Sidley).    Another broader DoD Directive first included the mention of Behavioral Science Consultants in 
November 2005.   A member of the Joint Personnel Recovery Agency messaged Behnke, Banks, 
Shumate, Gary Percival and Carroll Green and stated the following: “Thanks to all for your hard work, 
we are now in an official [DoD Directive].”  APA_0046024; APA_0046025.  
1490 Kiley interview (June 4, 2015).   
1491 Id.   
1492 APA_0050376.   
1493 Id. 
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ethical, and effective”: (1) their role in preventing behavioral drift, and (2) their contributions to 
“effective information-gathering,” such as rapport-building.1494 


Whether Newman’s “interests” were his alone, or in concert with his wife, is of course 
unclear.  But Newman would have a clear interest in arguing for the presence of BSCTs and the 
unique contributions they make since Dunivin was a BSCT psychologist.  In addition, the 
substance of Newman’s comments underscore the inherent conflict, as discuss previously, of the 
role of a BSCT psychologist on one hand serving as a “safety officer,” but on the other hand 
playing a key role in the “effectiveness” of an interrogation.  Here and during the PENS 
meetings, Newman did not hone in on this conflict since he wanted to maximize the role that 
BSCT psychologists could play — both because of his wife and because of his general outlook at 
growing the profession of psychology. 


  Behnke responded to say that he appreciated Newman’s comments and noted the need 
to “move the debate from whether psychologists should be involved in interrogations to how 
they may do so ethically.”1495  He cited language from both Division 48 and the Physicians from 
Human Rights that suggested support for his position.  Behnke described the same how/whether 
framework for Levant on August 13 ahead of Levant’s APA presidential address at APA Annual 
Convention.1496  Behnke engaged with Bloche about the PENS report in late August 2005 as 
well.  Before his scheduled joint appearance with Bloche on an NPR affiliate on August 25,1497 
Behnke coordinated with Banks and James about what he should say.1498  Behnke specifically 
raised Bloche’s critique of Statement Three in the PENS Report—namely, that the statement did 
not bar the use of medical information for crafting an interrogation strategy for a detainee.  
Behnke suggested that future commentary on the statement (presumably referring to the 
casebook) could definitively bar this possibility.  James stated that “regardless of what the task 
force report” said, the current Army regulations “strictly prohibit[ed] the use of medical 
information from medical records.”1499  Behnke later forwarded Bloche’s message after their 
joint appearance to both Banks and Gelles.1500  Bloche’s message indicated how “disheartening” 
the report was and he implored Behnke to withdraw the report.  He recommended that APA 
follow the model of the Institute of Medicine and seek “broad representation, public 
presentations to the panel, public discussions, and a final document thoroughly vetted by an 
independent review process.”1501  Gelles told Behnke that Bloche had “an agenda.”1502  Banks 


                                                 
1494 Id. 
1495Id. (emphasis in original). 
1496 APA_0041230.   
1497 An active link to this interview is no longer available.  But Behnke referenced the interview would 
take place on August 25 in internal correspondence.  See APA_0042319.  
1498 Id.; APA_0042240.     
1499 APA_0042240.   
1500 See APA_0042319; APA_0050013.  
1501 APA_0042319; APA_0050013. 
1502 APA_0050013. 
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rejected Bloche’s comments and thanked Behnke for his work: “thanks from lots of us for what 
you are doing [] (Just remember to wash your hands when you are done.).”1503   


5. Responses to Physician for Human Rights and Division 48   


On July 15, Leonard Rubenstein on behalf of Physicians for Human Rights (“PHR”) sent 
Behnke and Levant a letter outlining the group’s concerns with the PENS report.  The letter 
specifically noted the report’s lack of prohibitions in participation in “highly coercive 
interrogations,” lack of adherence to international law “regardless of the interpretation of that 
law by military authorities,” and its lack of adequate protections on confidentiality.1504  Behnke 
sent Rubenstein a formal response on August 12, as discussed below.   


By July 24, the Executive Committee of APA’s Division 48 released their “Statement 
Concerning the Use of Torture with Prisoners.”1505  The statement was forwarded to Levant and 
APA Board by July 26.  The statement identified five specific calls to action: 


1. Issue a clear statement against the use of inhumane, degrading, or coercive 
interrogations and the use of torture either physical or mental in the interrogation of 
prisoners. 


2. Acknowledge, based on the U.N. Convention Against Torture, that there are no 
exceptional circumstances whatsoever, whether induced by a state of war or a threat 
of war, internal political instability or any other public emergency, that may be 
invoked as a justification for torture. 


3. Publicize both within and outside of APA the 1986 resolution concerning human 
rights and torture. 


4. Issue a clear statement against the direct or indirect involvement of psychologists in 
inhumane, degrading, or coercive interrogations including interrogations involving 
the use of either physical or mental torture. 


5. Finally, in light of the evidence implicating psychologists in the use of coercive 
interrogations and torture at Guantanamo Bay , the Executive Committee of Division 
48 calls on the leadership of APA to pursue through whatever organizational and 
legal means possible an investigation of these charges.1506   


Koocher asked then-Division 48 President Eileen Borris what the group meant by 
“coercive interrogation,” since certain evaluations or interrogations, Koocher explained, might 
be permissible but have elements of coercion to them.  Koocher clarified that  he was “obviously 
referring ONLY to verbal questioning that does not involve threat of physical harm, etc., but 
where non-cooperation will have adverse effects (e.g., prolonged detention, denial of parole, 
etc.).”1507  Behnke wrote Levant and Farberman that Division 48’s statement showed a 
                                                 
1503 APA_0042319.   
1504 APA_0232100.   
1505 APA_0039817; APA_0039818.   
1506 APA_0039818.   
1507 APA_0178933.  The Division ultimately did respond to Koocher’s request with its understanding of 
coercive interrogation and what techniques could be “coercive.”  HC00011901.   
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“remarkable degree of overlap with the PENS report” and that, save for the call to investigate 
wrongdoers, the two could be read “almost as companion documents.”1508  Behnke later told 
Kelly that the statement could be “to our benefit.”1509   


On August 10, 2005, Shumate provided thoughts to Kelly on the term “coercive” (likely 
in response to Division 48’s and PHR’s letters that use the term).  Behnke and Mumford used a 
response from Shumate (which Kelly forwarded to them) to form a potential response for 
Division 48 and others within APA.  The draft statement used Shumate’s language to make the 
point that interrogations by its “very nature is coercive . . . The important point . . . is that the 
more coercive the approach, the less confidence one can place in the information gathered.  And 
the point of interrogation is to gather information one can place a high degree of confidence 
in.”1510  


In a separate communication on August 11, also likely in light of Division 48’s and 
PHR’s letters to APA, Behnke emailed Shumate about “to what extent” the Geneva Conventions 
and Convention Against Torture conventions “now govern detainee interrogations.”1511  Shumate 
responded that “all interrogators are trained and reminded that they have to adhere to the Geneva 
Conventions and the Torture Convention.”  Behnke then responded that others believe the 
conventions do not apply and inquired whether Shumate had authority that cites the “obligatory 
nature” of Shumate’s statement.1512  Shumate responded that there may open source documents 
available as well statements from Secretary Rumsfeld himself about this.  During a separate 
conversation on the same issue between Kelly and Banks, Banks sent Kelly (who later forwarded 
to Behnke) a copy of Army Regulations 190-8, which governed the treatment of detainees.1513 


Also on August 12, Behnke sent a response to the mid-July letter from the PHR regarding 
their concerns with the PENS report, but only after coordinating and pre-clearing the response 
with Banks.1514  After Banks noted Behnke’s “thoughtful response to an unfair attack,” the two 
sang each other’s praises.  Banks noted that, after a recent media appearance with Behnke that 
Banks perceived as unfair, Behnke was his “hero” and to not “let the bastards get you down.”  
Behnke responded that if he was “ever in a foxhole, I hope you’re in there with me!” 1515     


Behnke also sent the letter to Gilfoyle, Farberman, and Levant at APA.1516  Echoing his 
comments to Newman the same day, Behnke wrote that PHR believed the “issue is not whether 
psychologists may participate in interrogation processes, but rather how they may do so in an 


                                                 
1508 APA_0050851.   
1509 APA_0027847.   
1510 APA_0128827.   
1511 APA_0041376. 
1512 Id.   
1513 APA_0027787. 
1514 APA_0041304.   
1515 APA_0041338.   
1516 APA_0041304.   
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ethical manner.”1517  Behnke rejected PHR’s concerns that the report (1) did not directly address 
the permissibility of interrogation techniques that caused severe harm, and (2) did not bar the 
military’s views of permissible techniques from trumping international law.  To the first point, 
Behnke stated that the report “speaks directly to and prohibits psychologists' involvement in any 
activity that can cause severe and long-lasting harm.”  To PHR’s second point, Behnke stated 
that the report “prohibits psychologists’ involvement in any activity that constitutes torture or 
that violates domestic law, and that a military authority indicating that such activities are legal 
would not thereby make participation for a psychologist ethical.”1518  As discussed previously, 
however, the report does leave open the issues PHR raised because of the lack of specificity in 
the document and the use of Standard 1.02 that could permit a psychologist to follow an 
otherwise-unethical military command.   


After Levant sent Division 48 a response to their initial letter in late July, Division 48 
sent another letter on August 13 that reiterated their action items, including the need to 
investigate psychologists involved in wrongdoings at Guantanamo Bay where possible.1519  
Behnke thought that “98%” of the document aligned with PENS.1520  His biggest concern was 
with the term “coercive,” which he explained could include many legitimate interrogations.  He 
raised these concerns with Shumate before, as discussed above.  Behnke thought APA should ask 
Division 48 for their own definition of coercive or offer one, such as “the intentional use of any 
technique that would cause severe or lasting pain, suffering, or distress.”1521  He sent this 
message to Levant, Newman, Farberman, Gilfoyle, and Judy Strassburger (now Judy 
Strassburger Fox).      


On August 13 and 14, Behnke also exchanged separate emails with Banks and Gilfoyle 
about his draft response to Levant on Division 48’s statement on torture and its definition of 
“coercive.”1522  Behnke’s email to Banks suggested that the two conversed on the telephone 
about whether Banks had any concerns with Behnke’s draft response to Division 48.  Banks later 
messaged Behnke that he would be “uncomfortable” with the use of coercion in any final 
resolution since many police and military interrogations have some level of coercion to it; he 
added that “most of the folks I work with would be VERY uncomfortable with using the term 
coercion.”1523   


Gilfoyle worried about setting definitions now and the potential fallout from it.  
Referencing Behnke’s proposed definition of “coercion,” she wrote, “I worry about that 
definition in terms of giving those who think any discomfort is unethical something to shoot at 


                                                 
1517 APA_0232095.   
1518 Id.   
1519 APA_0041208; APA_0041209.   
1520 APA_0050331.   
1521 Id.   
1522 APA_0050314.  
1523 APA_0050307.   
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and thus would rather save that for the commentary.”1524  She added that having Division 48 
offer their own definition could also raise problems if it was a “very wide definition that we will 
then have to try to scale back.”1525 Behnke agreed but thought that supporting Division 48’s calls 
to action would be beneficial; he noted the “(substantial) upside to having Council do 
something—if the ‘something’ doesn’t create problems.”1526 


Behnke claimed in his interview with Sidley that he believed it was positive for Council 
“to be involved and active,” and that his comments started a “theme” for him where he thought 
increased Council involvement on national security issues was a “good thing.”1527  In light of his 
extensive efforts to manipulate and obstruct Council actions and his behind-the-scenes 
commentary and coordination with DoD officials about this, detailed below, we found this 
statement not credible.  


Gilfoyle later raised the potential conflict with Division 48’s “coercive” definition and 
the PENS Report statements.  As she noted, if the “coercive” standard was a “lower threshold” 
than what is outlined in the PENS Report, then that term would need to undergo review by the 
Ethics Committee.1528  She suggested it might be better not to have Council act specifically on 
any of Division 48 statement’s for now.1529  Behnke incorporated Gilfoyle’s edits and sent his 
draft response again to both Gilfoyle and Banks for review the evening of August 14.1530   


Behnke sent his statement to Levant and Farberman, who both cautioned against posting 
the statement ahead of the Council meetings, particularly since it was not clear whether the 
Division wanted to submit their calls for actions as New Business Items.1531  The group agreed 
that they would monitor how discussions would arise during Council meetings.1532        


6. Council actions and Standard 1.02  


In the end, Council was formally presented with the PENS report and passed eleven 
motions related to it during its August 17 and 21, 2005 meetings1533 at APA’s annual 
convention.1534  The first seven motions arose from the report’s Recommendations section, 


                                                 
1524 APA_0515918.  
1525 APA_0041207.  
1526 APA_0050314.   
1527 Behnke interview (June 8, 2015).   
1528 APA_0041205.  
1529 APA_0041203.  
1530 APA_0050302; APA_0050303.  
1531 See APA_0050286; APA_0042635.   
1532 See APA_0050286.   
1533 Approved Minutes of the Council  (Aug. 17 & 21, 2005) (on file with Sidley). 
1534 The 2005 APA Convention also featured a panel led by Robert Kinscherff titled, “Ethics on the 
Frontlines: Psychology, Behavioral Science, and National Security.”  The panelists included Kinscherff, 
Gelles, Andy Morgan, and Behnke.  See APA_0041612.  Behnke began planning the panel in late 2004 
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which included the need for the Board to allocate funds for a casebook (which the Board did in 
February 2006) and a call for comments on the report through the end of 2005 before the 
casebook project began.1535  In addition, Council passed four additional motions: (1) an 
instruction to the Ethics Committee to explore adding human rights language in to APA Ethics 
Code Standard 1.02 (which the Ethics Committee completed by late September 2005 and 
recommended not to add the language, as discussed below);1536 (2) a statement that there are “no 
exceptional circumstances whatsoever” to justify torture, included the “invocation of laws, 
regulations, or orders;” (3) publication of APA’s 1986 resolution against torture; and (4) referral 
to the Ethics Committee of any specific allegations of abuse from psychologists at Guantanamo 
Bay  and elsewhere.1537   


Behnke separately messaged Banks an update on the Council's motions and noted that 
“[g]iven what looked possible Tuesday night/Wednesday am, I'm very pleased with Council's 
final action, which left both the Report and the commentary-writing process completely 
intact.”1538  Dunivin messaged Behnke separately and praised his efforts during the Council 
meetings as well.1539  Farberman told Sidley that Dunivin called her during the APA Convention 
to discuss media-related issues.  Dunivin conveyed to Farberman the need to stay the course and 
place BSCTs in a “positive light” in APA’s communications efforts, Farberman said.  She said 
she found the communication uncomfortable and speculated that Newman shared her cell phone 
number with Dunivin since few people were aware of her number.1540   


By September 1, Moorehead-Slaughter declared the group would reconvene in early 2006 
once the call for comments on the PENS report was completed by the end of 2005.1541  On 
September 8, the Council listserv received a call for questions and comments on the PENS 
report.1542 


                                                                                                                                                             
 


after the July 2004 meeting among APA and government and intelligence participants.  The panel was 
briefly discussed on the PENS listserv, and noted that there were strong opinions from many in the 
audience and that Behnke resisted calls to reveal the names of the task force members at that time.  See 
PENS listserv (Aug. 22, 2005).   
1535 Approved Minutes of the Council (Aug. 17 & 21, 2005) (on file with Sidley).   
1536 APA_0049824; APA_0049825.   
1537 Approved Minutes of the Council (Aug. 17 & 21, 2005) (on file with Sidley).   
1538 APA_0050228.   
1539 APA_0050224.   
1540 Farberman interview (May 19, 2015).     
1541 PENS Listserv (Sept. 1, 2005).   
1542 APA_0081374.   
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On September 6, 2005, Shumate emailed Behnke to schedule a time to meet on the PENS 
report about issues that “potentially concern[ed]” him related to the Council’s motions.1543  
Alluding to Council’s call to review and amend Standard 1.02 to possibly include human rights 
language, Shumate specified in his message about the “broad inclusion about human rights” 
being confined only to issues of DoD or Guantanamo Bay , as well as the issue of following 
“orders.”  Behnke and Shumate met on September 8, 2005 to discuss these issues.1544  Behnke 
and Shumate said they could not recall the substance of the meeting.1545 


On September 27, less than three weeks after Behnke’s meeting with Shumate, Behnke 
and the Ethics Committee circulated a two-page document to Gilfoyle and Childress-Beatty 
rejecting the suggestion that APA incorporate human rights standards within Standard 1.02, per 
one of Council’s August 2005 motions.1546  The Ethics Committee document concluded that 
APA’s current policies and pronouncements “provide[d] sufficient guidance to members at the 
immediate present time.”1547  The document then recommended, in several rhetorical lines, that 
the Ethics Committee be given more time to review the proposal: 


Accordingly, the Ethics Committee respectfully recommends that the Committee 
be given more time to engage in a process that will allow a fuller understanding of 
the questions and concerns that gave rise to this proposed change, a deeper 
consideration of whether the proposed change is the best way to address the 
underlying considerations, and more extensive examination of the impact adding 
such language to the enforceable section of the Ethics Code may have. 1548 


The document then cited to the casebook project as an another reason to delay any 
finding from the Ethics Committee.  And it further stated that there were “several provisions in 
the Ethics Code to sanction psychologists” who engaged in abusive actions, without ever citing 
any standards in the PENS Report (perhaps the document thought of Standard 3.04, but as 
discussed before, there is flexibility in how this standard is interpreted).  These assurances of 
deeper analysis in to amending Standard 1.02, however, were hollow.  There is little evidence 
                                                 
1543 APA_0081254.  Previously, Shumate had messaged Kelly who suggested he reach out to Behnke with 
his concerns.  See APA_0128752.  Council passed a motion instructing the Ethics Committee to explore 
adding language to Ethical Standard 1.02 to ensure that that provision could only be used in a manner 
“consistent with basic principles of human rights.”  That provision (as revised in 2002) provided if there 
was a conflict between a psychologist’s ethical obligations and her obligations under the “law, 
regulations, or other governing legal authority” (which included military orders), she had to try to resolve 
the conflict, but if she could not, she could follow the “law, regulations, or other governing legal 
authority” without committing an ethical violation.  The Introduction to the APA Ethics Code (which was 
not binding) repeated this language of 1.02 and added the phrase, “consistent with basic principles of 
human rights.”  Council’s motion required the Ethics Committee to make a recommendation about 
whether to revise 1.02 by adding the language in the Introduction.   
1544 APA_0081254.   
1545 Behnke interview (June 8, 2015); Shumate interview (June 24, 2015).    
1546 APA_0049824; APA_0232905.   
1547 APA_0232905.   
1548 Id.   
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that Behnke or the Ethics Committee ever took concrete steps to fully address these concerns 
over the standard until the entire Ethics Code was revised by 2010.  In fact, Behnke engaged in 
various delay tactics for years after to obstruct efforts to amend Standard 1.02, discussed in a 
later section of this report.   


B. Casebook failure: January 2006 – February 2006 


1. Wessells’s resignation from task force 


Moorehead-Slaughter (again, through a previously-drafted Behnke message) emailed the 
PENS listserv on January 11, 2006 to reconvene the group to start work on a casebook and 
commentary in conjunction with the Ethics Committee.1549  The message also noted that APA 
had extended the deadline to accept comments on the PENS report through the end of June 2006.   


On January 16, Wessells messaged the listserv to resign from the task force out of 
“ethical concerns”: 


I have decided to step down from the PENS Task Force because continuing work 
with the Task Force tacitly legitimates the wider silence and inaction of the APA 
on the crucial issues at hand.  At the highest levels, the APA has not made a 
strong, concerted, comprehensive, public and internal response of the kind 
warranted by the severe human rights violations at Abu Ghraib and Guantánamo 
Bay. The PENS Task Force had a very limited mandate and was not structured in 
a manner that would provide the kind of comprehensive response or 
representative process needed.1550   


Wessells resignation, as discussed below, spurred discussions of bringing non-task force 
members into the casebook process and opened the door for Shumate, in particular, to raise 
concerns over DoD review of a potential casebook.   


Several of the PENS listserv participants, notably from first-time listserv participants 
Levant and Kelly, urged Wessells to reconsider his decision and outlined APA’s future steps in 
this area.1551  Behnke also emailed Wessells separately to reevaluate his decision.1552  Wessells 
said he appreciated APA’s efforts but remained unmoved.1553  In an email conversation among 
Anderson, Behnke, Gilfoyle, and Farberman on January 17, both Gilfoyle and Farberman raised 
the PR concerns that APA might face with Wessells’s resignation.  Farberman also raised the 
need to bring in other voices in the casebook process:  


I strongly agree that this could be a big PR problem for us, especially in light of 
Nina’s agreement with Mike's thinking. (Hopefully she won’t also abandon the 


                                                 
1549 APA_0053624; APA_0082271; PENS listserv (Jan. 11, 2006).   
1550 Id. (Jan. 15, 2006).   
1551 PENS listserv (Jan. 16, 2006).   
1552 APA_0053503.   
1553 PENS listserv (Jan. 17, 2006).   
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process). . . . I see it as even more critical now that additional players be brought 
into the case book process.  Mike’s resignation will clearly add fuel to the 
demands of the social justice coalition that more voices be added to the process.   
I fear that the remaining PENS group will have no credibility with a vocal 
segment of our membership.1554  


Wessells further explained his thoughts on the PENS process and his ultimate resignation 
to Sidley.  To Wessells, the key issue during the PENS process was defining the appropriate 
limits of psychologists’ roles in detainee interrogation settings.  While all the members were 
“horrified” by the abuses at Abu Ghraib, Wessells noted, the majority of members wished to 
defer to what techniques were permitted in the existing military regulations without further 
discussions.1555  Only the most extreme techniques were deplored by everyone at the table, 
Wessells said, such as extreme beatings or extreme freezing of prisoners, but other methods were 
not fully discussed.  Wessells sensed that Banks, with significant agreement from others in the 
room, wanted to have the flexibility to conduct actions that were permissible under military 
regulations but that might be viewed as unethical in Wessells’s mind.1556  For example, Wessells 
recalled that he had inquired about permissible techniques like sleep deprivation and whether and 
how the technique was used in concert with other techniques and over certain periods of time; he 
recalled never receiving a direct answer to these questions.   


To alleviate his concerns, however, Behnke and others told Wessells that a casebook 
would specifically address these outstanding issues immediately after the PENS report was 
released—within six months, in fact.  By August, however, Council had passed a resolution 
related to the PENS report that there would be an open call for comments on the report through 
the end of 2005 before the casebook process started.  But Wessells described it as “foot-
dragging” that Moorehead-Slaughter did not send her email until January 2006 and noting that 
comments to the report were extended until June.  Taken together, Wessells decided to resign 
because he believed APA and the task force was ultimately content with having the PENS report 
serve as a standalone document without serious consideration of specific examples.1557   


2. Shumate’s casebook concerns, other DoD members follow 


Soon after Wessells resignation, several DoD task force members raised bureaucratic and 
confidentiality concerns that could preclude the use of publishing interrogation case examples.  
Shumate first raised the issue with Behnke on January 19 and how Wessells’s resignation 
afforded an opportunity to “gracefully shift gears”: 


[A]ny product like a case review book would have to undergo a security and 
Counterintelligence review throughout the Department. . . . The process would be 
long and difficult, not impossible, but there would be serious redacting of the 
manuscript in fear of publishing Source and Methods. . . .At the time of the 


                                                 
1554 APA_0082171.   
1555 Wessells interview (June 11, 2015).   
1556 Id. 
1557 Id.   
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PENS, I wish I would have thought about this when the topic came up (case 
book), but I was so excited and pleased by the PENS process, I lost sight of the 
review process. My guess, is that APA would not be willing to allow DoD to 
review such a product.  In fact, as a psychologist and APA card carrying member, 
I would question how objective the case book was if it had undergone a security 
and CI review by the Department. . . . We have before us, if I am seeing this 
correctly, an opportunity to gracefully shift gears here. . . . I have split loyalties, I 
need to protect the Department while I also want to protect APA and most 
importantly the wonderful work that the PENS task force has been able to 
accomplish to date.1558  


Shumate later summarized his concerns, with Behnke’s drafting help,1559 on the PENS 
listserv on January 23 and recommended that the Ethics Committee lead the case book 
process.1560  Shumate’s listserv message did not mention the “split loyalties” he had mentioned 
to Behnke between the DoD and APA.  On the eve of sending this message to the listserv, 
Shumate speculated to Behnke that Wessells may have tried to deliberately undermine the PENS 
process.  But, Shumate added, “it also works well for us.”1561  Shumate also alluded to pressures 
Wessells and others may face in writing the case book: “The pressure he may or may not be 
feeling from various sectors is the exact reason why I am concerned about the case book, while 
also recognizing that DoD will tolerate only a certain amount of public release.”1562   


In addition, Shumate told Behnke that he would alert Banks of his message on the listserv 
in order “to get his second so that he can come up on air immediately upon my sending this,” 
which Shumate acknowledged to Sidley was a reference to lining up a coordinated response from 
Banks. 1563  True to Shumate’s wishes, two days later on January 25, Banks posted on the listserv 
with his concerns of examples that were classified: “All of my examples and commentary [for 
Army psychologists] are classified, and cannot be shared outside of the DoD community.  I have 
tried to figure a way around this, but without success.”1564 


                                                 
1558 APA_0082161.     
1559 Shumate drafted a note for Behnke on January 20 to send to Moorehead-Slaughter about how 
Wessells’s resignation may demand the need for a new task force or the need for the Ethics Committee to 
lead the project.  There was no mention of the DoD review concerns that Shumate raised and Behnke 
encouraged Shumate to add those remarks.  Behnke then suggested that Shumate add this point on the 
Ethics Committee to his earlier message to him (quoted above) and post on the listserv.  See 
APA_0028703; APA_0053460.  Shumate did not wish to post his message to the listserv but suggested to 
reframe his message and Behnke offered additional suggestions.  APA_ 0053458.  Shumate sent a revised 
draft, which Behnke edited; Shumate largely posted this version on the PENS listserv on January 23.  See 
APA_0053444.   
1560 PENS listserv (Jan. 23, 2006).   
1561 APA_0082047. 
1562Id.  
1563 Id.   
1564PENS listserv (Jan. 25, 2006); Shumate interview (June 24, 2015).     
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On January 26, Moorehead-Slaughter called for other opinions on the issue but noted that 
“[m]oving forward at this point with a Commentary from PENS is seeming less and less feasible.  
It is certainly possible that the Task Force has made its contribution to this process and that now 
it is best for the Ethics Committee to complete this work.”1565  Koocher interjected his thoughts 
later the same day, stating that the Ethics Committee, per APA’s bylaws, is the “only group 
charged . . . to interpret the ethics code.”1566   


Arrigo pushed back on the idea of passing the casebook solely to the Ethics Committee: 


The Task Force was appointed because the Ethics Committee lacked the 
background and expertise to address the PENS issues by itself. The Ethics 
Committee similarly cannot produce a valid and relevant casebook for the PENS 
report. Without such a casebook, the PENS report could be considered a list of       
platitudes. . . . I think it is time for the military members to justify their 
predominance on the Task Force by helping to produce the casebook.1567 


Levant emailed Koocher and Behnke about “how to handle” Arrigo’s response.1568  
Behnke noted there was “NO impediment” to the Ethics Committee’s handling the casebook 
since the committee could draw from the expertise and comments of PENS and non-PENS 
members alike. 1569  Koocher also offered an outline of a response, which he sent to the listserv 
on January 27.  In it, Koocher rejected Arrigo’s assertions, stating that “APA Ethics Committee 
has much broader expertise in application and interpretation of psychological ethics across a 
wide range of settings and contexts than the more narrowly formed PENS task force.”1570   


James and Fein also said they agreed that the Ethics Committee should lead the casebook 
development without any analysis as to why.1571  It is possible that both would have consulted 
with Behnke or Shumate, however, to agree with Shumate and Banks’s earlier statements.1572  
Gelles said he agreed with this conclusion as well, but noted that “techniques and themes” of a 
case could be published.1573 


                                                 
1565 PENS listserv (Jan. 26, 2006). 
1566 Id. 
1567 Id. 
1568 APA_0053351.  
1569 APA_0081856 (emphasis in original).   
1570 PENS listserv (Jan. 27, 2006).   
1571 PENS listserv (Jan. 31, 2006).   
1572 Fein worked for Shumate, so it is likely that both of them would have been in contact about 
supporting Shumate’s position.  James sent an email after his listserv posting to Behnke informing him 
that he had posted his position on the listserv, thereby suggesting the two of them had agreed that James 
would offer his opinion on the listserv.  APA_0053315.     
1573 PENS listserv (Jan. 30, 2006).   
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In contrast, Lefever did not express a preference but thought that thought a casebook with 
disclaimers could be published with relevant DoD examples.  Lefever also noted the “political 
process” of PENS and how his suggestions on “what is harm . . . fell on deaf ears.”1574  


On January 31, Behnke drafted a message for Moorehead-Slaughter, which she posted 
verbatim on the PENS listserv, that concluded the “Ethics Committee should take responsibility 
for this project.”1575  Behnke drafted a letter about the task force’s decision that Moorehead-
Slaughter later sent to the PENS listserv for review before it went to Levant and Koocher.  
Notably, Behnke sent the letter to Banks beforehand.  Behnke told Banks that “[d]iscretion about 
prior review is essential.”1576   


Behnke’s discretion comment is revealing.  It implies that he asked Banks to keep secret 
Behnke’s practice of pre-clearing issues and statements with Banks (a practice that continued in 
the years ahead, as discussed in later sections of this report).  The message shows an 
understanding that these kinds of missives to Banks were atypical compared to messages with 
others —that he was using Banks in a unique way different from other task force members.  The 
joint venture relationship between Banks, a key DoD official, and Behnke is presented plainly 
here (and amplified more in subsequent years, as discussed below).   


Moorehead-Slaughter sent the letter—that Behnke had drafted—for task force review on 
February 1.  Arrigo wrote a minority statement for inclusion on February 12.  In her note, Arrigo 
wrote her concerns with the PENS process: (1) that the task force members had the appropriate 
expertise to craft a casebook, not the Ethics Committee; (2) that the scope of the task force 
should have been broader; (3) that the task force was not a completely independent body; and (4) 
that there was a lack of transparency within the task force.1577  


At the same time Arrigo drafted her minority statement, Behnke requested (through an 
email from Kelly) that Shumate, Fein, or Banks also write a position statement praising the 
report.1578  As Kelly wrote: 


Steve is wondering whether you all, as DoD employees, would be able and 
willing to write a short note to the tune of “we commend this Task Force for its 
work on this important issue and are pleased that its report was supported by all 
members of the Task Force.”  . . . There is some concern that having only Jean 
Maria's attached letter could be problematic strategically.1579 


                                                 
1574 PENS listserv (Jan. 31, 2006).   
1575 APA_0053318; PENS listserv (Jan. 31, 2006).   
1576 APA_0053295; APA_0053296. 
1577 PENS listserv (Feb. 12, 2006).   
1578 APA_0081628.   
1579 Id.   
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On February 13, Behnke emailed Kelly, Shumate, Fein, and Banks with suggested points 
for a potential statement.1580  Behnke also requested that, “given the complexity” of having 
Banks write the letter, that either Fein or Shumate write it.  On February 14, Fein sent a letter to 
the PENS listserv for appending to Moorehead-Slaughter’s and Arrigo’s letters.  The letter 
praised the task force’s work.1581  It did not use any of Behnke’s suggested points.   


Moorehead-Slaughter provided an update on the task force at the February 2006 Council 
meeting.  She noted on the PENS listserv on February 22, 2006 that Koocher informed Council 
that the task force “fulfilled its function and actually no longer existed as an entity after 
12/31/05.”1582  In an interview with Sidley, Koocher changed his thoughts about when exactly 
the task force expired.1583  At first, he thought task forces lasted one year unless renewed.  Then 
he declared that task forces existed until the end of the calendar year after it was pointed out that 
the task force was not approved until February 2005.  He then stated that the task force ended 
after the release of the PENS report in July 2005.  None of these responses appear plausible, 
particularly since this was never mentioned before as the casebook discussions began again in 
January 2006.  Instead, it appears that Koocher declared this on the PENS listserv to create the 
disingenuous argument that “resign[ations]” were impossible and non-cognizable.1584  


On February 24, 2006, Arrigo asked whether APA would allow space for her and 
Wessells to write a letter in a future Monitor magazine to express their views about the PENS 
Task Force.1585  Everyone who offered an opinion on the listserv disapproved of Arrigo' actions.  
The letters were ultimately published in the May 2006 Monitor magazine in response to an 
earlier Koocher column on the PENS report in February 2006.1586 


Ultimately, Behnke did virtually nothing to pursue a casebook for years, effectively 
abandoning an essential element of his (disingenuous) claim that APA’s development of ethical 
guidance on the issue would be a multi-step process.  Behnke made the argument to us during his 
interviews that a casebook was on hold because they lost the subject-matter experts from the 
PENS Task Force and because the Council began passing resolutions in 2006 that provided more 
specific guidance for psychologists.1587  We do not think this is true, since as set out below, 


                                                 
1580 APA_0053132.   
1581 PENS listserv (Feb. 14, 2006).   
1582 PENS listserv (Feb. 22, 2006).   
1583 Koocher interview (Mar. 20, 2015).   
1584 See, e.g., APA_0081818.  In this document, Koocher raised the possibility of the task force ceasing to 
exist at the end of January after there is internal chatter from Council about Wessells’s resignation and 
receiving an update at the February 2006 Council meeting.   
1585 PENS listserv (Feb. 24, 2006).   
1586 Jean Maria Arrigo & Michael Wessells, Letters, Monitor on Psychology (May 2006), available at 
http://www.apa.org/monitor/may06/letters.aspx; see also G. Koocher, Speaking against torture, Monitor 
on Psychology (Feb. 2006), available at http://www.apa.org/monitor/feb06/pc.aspx.  Koocher had begun 
drafting the President’s Column as early as December 2005. 
1587 Behnke interviews (May 22, 2015; May 29, 2015).   
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Behnke was the lead APA strategist in attempting to manipulate and water down Council 
resolutions to minimize the effect on DoD.  The real reason there was no casebook is that there 
was never a real desire to create one, because it would necessarily create the same problems that 
specificity within the PENS report would have had (as APA staff had identified as early as 
December 2004)—drawing a line that allowed psychologists substantial latitude in supporting 
interrogations, as DoD desired, created substantial PR problems.  The only solution to this 
dilemma was to keep the guidance non-specific. 


That this was actually Behnke’s thinking is corroborated by the internal emails he sent in 
January 2011, when he finally created a draft document that was something well short of a book 
(a 30-page document) containing 25 “vignettes” and Ethics Committee responses on this 
topic.1588  The document, a final version of which was posted on APA’s website in June 2011, 
took no clear stands on whether certain techniques in the Army Field Manual could be unethical.  
The document instead outlined analytical questions a psychologist could ask to conclude whether 
a particular technique was ethical.  In sending the draft document to Anderson, Honaker, 
Gilfoyle, Farberman, and two others, he explained that “[o]ur primary focus was to write 
responses that would not cause us any problems.”  He expressed satisfaction that there had been 
almost no discussion of “this piece of the interrogation issue for some time,” and said that his 
plan was “to post this text, quietly, very quietly on the Ethics webpage.” 1589  Thus, six years 
after PENS, the great promise of a casebook as the proper means of providing specificity and 
resolving the unavoidably (said Behnke) limited nature of the PENS report had shrunk to the 
form of a 30-page document, intentionally created to avoid any “problems,” which was snuck 
into a corner of the APA website with the fervent hope that it would be entirely ignored. 


C. Arrigo and Democracy Now! fallout: August – September 2007 


A coda to Arrigo’s PENS-related interactions arose in the summer of 2007.  On August 
20, journalist Amy Goodman broadcast a story on her Democracy Now! program that aired 
excerpts from a Town Hall meeting at the 2007 APA Convention in San Francisco.  The story 
heavily featured Arrigo’s speech from the Convention where she highlighted what she thought 
were various problems with the PENS Task Force.1590  In response, Koocher wrote Goodman an 
open letter in late August 2007 attempting to refute many of Arrigo’s claims.  Koocher claimed 
in his letter that Arrigo disclosed her father had committed suicide and that her “troubled 
upbringing” explained her actions after the PENS process was complete.1591   


                                                 
1588 Responses of the APA Ethics Committee to Questions, Comments, and Vignettes Regarding APA 
Policy on the Role of Psychologists in National Security-Related Activities (June 2011), available at 
https://www.apa.org/ethics/programs/national-security-comments.pdf. 
1589APA_0079688.   
1590 APA Interrogation Task Force Member Dr. Jean Maria Arrigo Exposes Group’s Ties to Military, 
Democracy Now! (Aug. 20, 2007), available at 
http://www.democracynow.org/2007/8/20/apa_interrogation_task_force_member_dr. 
1591 Koocher’s original posting of his letter was on his website.  That link is no longer active.  Koocher 
also forwarded his letter to Ken Pope, who then circulated the letter on his Psychology News listserv on 
Aug. 30, 2007.  APA_0095571.   
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By September 5, also in response to the Democracy Now! story, then-APA President 
Sharon Brehm (“Brehm”) posted to the Council listserv an open letter from Moorehead-
Slaughter that defended the work she and the task force members completed on the PENS Task 
Force.1592  Behnke helped draft this letter for Moorehead-Slaughter in late August 2007. 1593  It is 
not clear how much of the letter was drafted by Behnke or by Moorehead-Slaughter.  But using 
the PENS process as a guide, it is likely that Behnke drafted much, if not all, of this letter as 
well.  Notably, both Behnke and Brehm placed final edits on Moorehead-Slaughter’s letter 
before it was publicized.1594   


Koocher was incorrect in his letter when he stated that Arrigo’s father had committed 
suicide.  Arrigo’s father was alive during the time of PENS.  Koocher has insisted that Arrigo 
lied during the meeting about this fact, and Arrigo has insisted she never stated her father was 
deceased or that he committed suicide.  


Our interviews on this issue strongly support Arrigo’s position.  To be sure, all relevant 
interviewees recalled that Arrigo, in a very personal way, had discussed portions of her father’s 
background and her difficult relationship with him during the task force member introductions at 
the PENS meetings: about his military experiences, his undercover work during World War II, 
his mafia ties, and his involvement in torture with the CIA/OSS.  But only two people we 
interviewed believed with any certainty that Arrigo stated at some point during the meetings that 
her father had died — Koocher and Kelly, although their memories about when and how Arrigo 
made the statement differed significantly.1595+  The remaining eleven participants who 
commented on this issue either did not recall such a statement being made or were unsure 
whether it was made.1596  The overwhelming evidence shows that Koocher’s assertion that 
Arrigo said her father had committed suicide — part of a highly personal attack on Arrigo — 
was unfounded and unsupported.   


Arrigo’s experiences during PENS have led her to conclude that the process was part of a 
larger counterintelligence operation that sought to ensure that the government, particularly the 
CIA, could continue with its interrogation practices.1597  Arrigo told Sidley that the process for a 
                                                 
1592 Letter from Moorehead-Slaughter to Brehm (Sept. 5, 2007) (on file with Sidley). 
1593 APA_0067444; APA_0067445.  
1594 APA_0095477; APA_0095478.  Behnke also drafted a series of email exchanges Moorehead-
Slaughter had with Arrigo from December 2006 through May 2007.  The emails were spurred by Arrigo 
message to PENS Task Force members informing them that she had turned over her copy of the PENS 
listserv correspondence to Steven Reisner for analysis.  Arrigo provided a copy of these correspondence 
to Sidley, and we were able to locate Behnke’s draft messages to Moorehead-Slaughter during this period.  
Email from Arrigo to Sidley (June 16, 2015) (on file with Sidley).     
1595 Kelly commented that Arrigo told people during a meeting break that her father had died and that she 
said during the next day’s meeting that he was alive.+  Kelly interview (Apr. 24, 2015).  No one else had 
this recollection, including Koocher.   
1596 The following PENS participants commented on the matter and did not corroborate Koocher’s 
assertion: Behnke, Newman, Anton, Mumford, Moorehead-Slaughter, Wessells, Thomas, Banks, James, 
Lefever, and Shumate. 
1597 Arrigo interview (Apr. 27, 2015).   
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favorable PENS report was driven by its closed process and APA observers in the room, 
especially Newman, and not the DoD members.  She believed that the observers were present to 
check on the DoD members and ensure they did not run afoul of what the government wanted in 
the report.  She cited as an example how certain DoD members in the meeting showed a 
willingness to add specifics into the report and how Newman, Koocher, and Behnke avoided 
these discussions.  She was also complimentary of Banks since he supported her throughout the 
meetings and appeared open to many discussion points; she admitted, however, that Banks may 
have been trying to manipulate her.1598   


Sidley could not fully confirm these suspicions with our limited power to examine 
agencies like the CIA.  While we observed several aspects that supported Arrigo’s theory — the 
role of Newman, the closed nature of the meetings, and comments from military members about 
international law or specific techniques — we also observed factors that did not.  For one, we 
have not unearthed any evidence to support the view that other APA staff in the room were 
present to control the DoD members.  The most vocal APA participants — Newman, Koocher, 
and Behnke — supported the DoD members’ position and did not appear to “control” any of 
them; as the evidence shows, Behnke was essentially following Banks’s lead regarding critical 
portions of the PENS report, not vice versa.  Second, Banks appeared to play a leading role in 
ensuring the PENS report was not specific and did not contradict military policies.  His role 
contravenes the idea that he or other DoD members did not have an influential role during the 
meetings.  


D. APA policy victories in 2006 


As has been noted, one of the key benefits that APA sought from its close collaboration 
with DoD was a positive outcome regarding the official policy DoD was developing on the issue 
of interrogations and the involvement of psychologists, psychiatrists, and other “behavioral 
science consultants.”  And APA received exactly what it wished for, as DoD official doctrine 
and Medical Command policy explicitly provided a large role for psychologists (and not as much 
for psychiatrists) in the support of interrogation and detention operations — an outcome that 
clearly was due in substantial part to what was seen by DoD as the very “supportive” position 
taken by APA in the PENS report. 


Spurred largely by the draft policy document that Morgan Banks (along with other SERE 
psychologists in Army Special Operations Command and Debra Dunivin) drafted in and around 
2004 to provide guidance and instructions to BSCT psychologists regarding interrogations and 
detention operations, the Army Surgeon General’s Office started a formal effort in late 2004 and 
early 2005 to draft an official Medical Command policy which would apply to all behavioral 
science consultants involved in interrogations.  As the Executive Agent for the administration of 
DoD detainee policy, the Army Surgeon General’s Office’s policy would cover the entire 
military.1599  The draft document that Banks had drafted by the first half of 2005 (and which he 


                                                 
1598 Arrigo interview (Apr. 27, 2015).    
1599 The Department of Defense Detainee Program, DoD Directive No. 2310.01E (Sept. 5, 2006), 
available at http://www.oaa.army.mil/FetchFile.ashx?DocID=446.   
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distributed at the PENS meetings) became the official Medical Command policy (almost 
verbatim in all key respects) in October 2006.1600 


APA had learned of this policy development effort in early January 2005 as it was 
starting to configure the PENS Task Force, and it was clearly one of the lead motivating factors 
for APA in selecting task force members and producing a task force report that would please 
DoD.  In effect, APA assured that its ethics policy would be completely aligned with DoD’s 
policy by (1) taking the key framework in Banks’ draft policy document (“safe, legal, ethical, 
and effective”) and using it as the key framework in the PENS report, and (2) following Banks’s 
lead in all other important policy respects in the PENS report.  Banks’s draft policy document 
thus became the basis for both the PENS report and official DoD policy, making it a foregone 
conclusion that APA and DoD policy were perfectly aligned.  If fact, the most recent version of 
this DoD policy (2013) still contains the full PENS report as a formal part of its policy 
document.1601    


While the Surgeon General’s Office was finalizing its Medical Command policy, based 
on Banks’s document, and getting approval from various parts of DoD, higher-level DoD 
doctrine documents were required before the Medical Command policy could be issued.  The 
highest-level of these doctrine documents was a “DoD Directive,” (or “DoDD”) and in 
November 2005, the Acting Secretary of Defense issued one on “Intelligence Interrogations, 
DoD Debriefings, and Tactical Questioning.” The eight-page document contained an explicit 
mention of “behavioral science consultants” assisting interrogations, an inclusion that was seen 
as a huge victory for SERE and other military psychologists.  Right after it was issued, a SERE 
psychologist with the DoD Joint Personnel Recovery Agency sent a congratulatory note to the 
team that had helped make this a success—Behnke, Banks, and two Air Force SERE 
psychologists: “Thanks to all for your hard work, we are now in an official DoDD.”1602 


The next step in DoD doctrine was a “DoD Instruction” on the topic (“DoDI”).  In June 
2006, the Assistant Secretary of Defense for Health Affairs, William Winkenwerder, issued a 
DoDI that explicitly prioritized psychologists over psychiatrists in the role of “behavioral science 
consultants” who supported interrogations and related activities.  The document provided that 
“physicians [i.e., psychiatrists] are not ordinarily assigned duties as [behavior science 
consultants], but may be so assigned, with the approval of [the Assistant Secretary of Defense], 
in circumstances when qualified psychologists are unable or unavailable to meet critical mission 
needs.”1603 And in comments to the media about the new DoDI, Winkenwerder explicitly 
mentioned that the “clear[] support[]” from the APA regarding the role of psychologists in 


                                                 
1600 Behavioral Science Consultation Policy, OTSG/MEDCOM Policy Memo (Oct. 20, 2006), available 
at, http://www.nejm.org/doi/suppl/10.1056/NEJMp0806689/suppl_file/nejm_marks_1090sa1.pdf. 
1601 Behavioral Science Consultation Policy, OTSG/MEDCOM Policy Memo (May 8, 2013) (on file with 
Sidley).    
1602 APA_0046024; APA_0046025. 
1603 See Medical Program Support for Detainee Operations, DoD Directive No. 2310.08E (June 6, 2006), 
available at http://www1.umn.edu/humanrts/OathBetrayed/Winkenwerder%206-6-2006.pdf. 
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interrogations (a reference to PENS) “influence[d] our thinking” because, he noted, the 
American Psychiatric Association had not taken a similarly supportive position.1604 


This was a very large victory for those who were focused on growing opportunities for 
employment and influence for psychologists, especially compared to psychiatrists.  By winning 
the primary position with DoD regarding which mental health professionals would provide 
support for DoD interrogations, APA cemented its position with DoD in a manner that is likely 
to produce substantial employment and other financially-beneficial opportunities for psychology.


                                                 
1604 James Risen, Pay Any Price, 195–96 (2014).   
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THE POST-PENS PERIOD – LATE 2005 TO EARLY 2009 


I. GUANTANAMO BAY TRIP 


Levant’s trip to Guantanamo Bay was an opportunity for APA to solidify the “good PR,” 
as Newman put it, the organization had gained from the release of the PENS report.  APA took 
this trip very seriously and organized a series of meetings for Levant ahead of his trip, including 
with Dunivin and Banks.  The trip was another example of APA relying on the observations of 
its key military contacts to educate their views on a particular issue and stay “on message” with 
what those contacts told them.     


A. Beginnings of the Trip 


On September 28, 2005, Col. Robert Ireland (“Ireland”) of the Office of the Assistant 
Secretary of Defense, Health Affairs invited Levant to visit Guantanamo Bay on October 19 and 
see first-hand the “detainee and medical operations areas.”1605  Levant noted to his colleagues at 
the University of Akron that the offer was a “once in a lifetime opportunity and I should 
accept.”1606  The University approved of his trip and Levant began coordinating meetings with 
APA staff and military members to prepare for the trip.   


Levant spoke with Banks on September 29 after Behnke suggested Levant reach out to 
him.1607  Newman separately emailed APA leadership about the importance of a successful trip 
for APA: 


I happen to know that there are currently some prickly interprofessional issues 
that are alive and well in terms of who is doing what at GTMO that will likely 
surface during a trip of this sort. Handling them optimally will cement the good 
PR we have gotten with the military and DoD as result of the PENS report; 
handling them otherwise will potentially [sic] undo some of the Association's 
good work.1608  


Newman’s allusion to “prickly” issues referred to a conflict between psychology and 
psychiatry.  After Ireland confirmed with Levant that American Psychiatric Association 
President Steven Sharfstein would attend the trip, Newman informed Levant on October 6 that 
there were “difficult interprofessional issues with psychiatry” over the issue of BSCT teams that 
Newman would describe further at a later time.1609   


A tentative attendee list was sent to Levant on October 7, 2005, and included the 
following names: 
                                                 
1605 APA_0043069.   
1606 Id.   
1607 Id.   
1608 APA_0043106.  
1609 Id.   
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• Dr. William Winkenwerder, Jr., MD; Assistant Secretary of Defense (Health Affairs) 


• VADM Richard Carmona; Surgeon General of the United States 


• Lt Gen Kevin Kiley; Surgeon General of the Army 


• Maj Gen Joseph Kelley; Joint Staff Surgeon 


• Dr. Audiey Kao; AMA: Vice President, Ethics Group 


• Dr. Ronald Levant; American Psychological Association, President 


• Dr. Larry Mohr; Board of Regents, USUHS; Professor of Medicine, Med Un of So 
Carolina 


• Dr. Susan Okie; New England Journal of Medicine, Contributing Editor 


• Dr. Steven Sharfstein; American Psychiatric Association, President 


• Dr. Nancy Sherman; Annapolis Inaugural Ethics Chair, Prof of Philosophy, 
Georgetown Univ. 


• Dr. Priscilla Ray; AMA:  Chair, Council on Ethical and Judicial Affairs 


• Anthony Fortune, Col (ret), Detainee Affairs Escort1610 


Levant and the attendees would be at Guantanamo Bay somewhere between four and five 
hours.1611  Levant informed Council of his trip to Guantanamo Bay on October 8, 2005.  He 
received a few messages that worried whether the trip would be a “publicity stunt” for the DoD 
and that only superficial discussions would occur.1612  In a separate correspondence, Patrick 
DeLeon emailed a contact in Surgeon General Kiley’s office to inform him that Levant, a “long 
tine friend,” was attending the Guantanamo Bay trip.  The contact informed DeLeon, who 
forwarded her response to Levant, that it was “already done.”1613 


Also during this time in mid-October, Behnke planned to meet with Dunivin and 
Marshall Goby, an Army Colonel who oversaw training efforts at the time with BSCT teams.1614  
                                                 
1610 APA_0042913.   
1611 APA_0049626.   
1612 See, e.g., APA_0049721.  Sidley interviewed Jack Smith, a Deputy Assistant Secretary of Defense 
under William Winkenwerder, who contested the characterization that the trip focused on gaining good 
PR for DoD.  Smith contested that it was important for key stakeholders to have a better understanding of 
the operations at Guantanamo, and that the best way to do that was for those individuals to see the 
facilities in-person.  DoD also wished to speak directly with representatives from various professional 
organizations to understand their concerns as well.  Smith interview (June 19, 2015).     
1613 APA_0042789. 
1614 APA_0042850. 
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Neither Dunivin nor Behnke believed the meeting related to Levant’s Guantanamo Bay trip.1615  
It seems likely, rather, that this meeting and Goby’s presence related to Behnke’s possible role in 
helping train BSCT psychologists in the future.  This assumption is further corroborated by the 
fact that in about October 2005, Dunivin began acting as Consultant for the Army Surgeon 
General’s BSCT Policy, Course and Ethics, which dealt with providing training to BSCTs in 
interrogation and detainee operations.1616  More on Behnke’s BSCT trainings, which began in 
2006, is discussed in later in this report.     


Separately, on October 17 and 18, Behnke and Kelly discussed concerns raised by 
Shumate and Fein about Levant’s Guantanamo Bay trip.1617  Shumate thought the visit could be 
"manipulated duh like no one else is going to figure this out,” and added his concerns over how 
the American Medical and American Psychiatric Associations were “unsupportive” of efforts at 
Guantanamo Bay.  Shumate added that, “[f]rom DoD perspective having APA president at 
GTMO is a good thing, yet I am concerned that the perception and possible media handling of 
this visit may turn into a concerning moment for psychologists.”  Shumate further stated that the 
DoD should have arranged for a “special visit” by APA since they have been supportive of 
interrogation efforts.1618  Fein cryptically responded that there “have been more potentially 
controversial psychologist activities involved with the island than just the ones in the 
headlines.”1619 


B. Levant’s Meetings Before the Trip  


Behnke scheduled a series of meetings for Levant on October 18,1620 the evening he was 
scheduled to leave for Andrews Air Force Base (and to Guantanamo Bay thereafter).  
Specifically, he organized separate meetings for Levant with Dunivin, Kelly, Banks, and APA 
Staff that day.1621  Behnke also appended a copy of the American Psychiatric Association’s draft 
position statement on psychiatrist participation in detainee interrogations for Levant’s review.  In 
a separate email with APA leadership, Behnke suggested that Farberman provide Levant with 
talking points from the PENS report in case Levant was asked policy questions.1622  In addition, 
Banks shared with Levant, Newman, and Behnke a draft BSCT policy memorandum — what 
ultimately became Kiley’s 2006 MEDCOM/OSTG BSCT policy memorandum — for discussion 


                                                 
1615See Dunivin interview (May 27, 2015); Behnke interview (June 8, 2015).   
1616 Email from Dunivin to Sidley (June 16, 2015).   
1617 APA_0043765.  Fein and Shumate’s comments first arose from a Brookings Institution event on 
October 17 that would discuss U.S. interrogation practices and international law. 
1618 Id.   
1619 Id.   
1620 Coincidentally, Behnke spoke that day at the “Special Applications of Psychology” conference at the 
Naval War College in Newport, RI at the invitation of Gelles.  The conference is a closed-off small 
annual conference for national security psychologists with security clearances.  Other speakers during the 
event included Kirk Kennedy, Andy Morgan, Mel Gravitz, and Morgan Banks.  See APA_0049631.  
1621 APA_0049626.  
1622 APA_0026545. 
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during their meeting on October 18.1623  These meetings with Dunivin and Banks were 
undoubtedly arranged to make sure that Levant remained “on message” during and after his trip. 


Sidley collected from Levant six different sets of handwritten notes of his meetings 
related to his Guantanamo Bay trip, full copies of which are attached to this report.1624  One set 
of these notes described the meetings Levant had with Dunivin, Kelly, and Banks on October 18.  
Several highlights from these meetings, along with additional insights from other documents and 
interviews, are listed below: 1625    


• Dunivin meeting: Dunivin’s meeting with Levant covered her thoughts about the 
positive impacts various leaders had on BSCT teams at Guantanamo Bay.  She also 
described the role of BSCTs and named others that she had worked with and who 
Levant may meet with at Guantanamo Bay.1626 


o On Army Surgeon General Kevin Kiley (“Kiley”) and General Jay Hood:1627 
 “acknowledge [Army Surgeon General Kiley’s] support of BSCTs!”   
 On Hood: “Debra- it was a real pleasure to serve with him, really an 


excellent leader, confident with vital insight, Doing a lot to empower 
BSCT’s bring psychology to high level consultants” 


o On BSCT teams: 
 “BSC Do not have access to med. records”  


• Levant noted that this was a flash point in the public since there 
were allegations that BSCTs were using records to advise on 
interrogations.1628 


 “[Steve Rodriguez, Dunivin’s boss while at Guantanamo Bay ] has 
helped move to another frontier of psychology”  


• Levant stated that this comment appealed to him.1629 
 “Local policy of establishing confidentiality even where there was no 


need nationally” 
 “Worked out how to share info. comfortable to a proper level” and 


“Firewall between medical unit”  
• Dunivin noted in an interview with Sidley that BSCTs would 


only receive medical information to prevent harm to the 


                                                 
1623 APA_0049578; APA_0049579.  
1624 LEVANT_HC_0000843; LEVANT_HC_0001361; LEVANT_HC_0001366; 
LEVANT_HC_0001367; LEVANT_HC_0001376; LEVANT_HC_0001378.  These notes include 
Levant’s reflections on meetings and conversations he had during the trip with other participants and 
military officials.  
1625 LEVANT_HC_0001361.  All discussions and quotes in this subsection arise from this document 
unless otherwise noted.   
1626 Levant interview (May 13, 2015).   
1627 LEVANT_HC_0001361. 
1628 Levant interview (May 13, 2015). 
1629 Id.   
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detainee.  An example of this would be if an interrogator 
thought to offer sweets to a detainee who was diabetic.   


 
• Kelly meeting: Levant’s notes on his meeting with Kelly are sparse.  Kelly sent an 


email after her talk with Levant, however, which described their conversation: 
o [W]e had a good conversation about the congressional atmosphere and 


legislation regarding detainee issues.  He had a good talk with Debra just 
before ours, especially regarding DoD protocol.  I’m attaching a written brief 
that I went over with Ron and will hand him this afternoon.  We also spent 
some time discussing DoD’s likely motivations for the trip and related things 
to avoid.1630 


o Kelly recalled in an interview with Sidley that she did not think it was 
appropriate for Levant to attend this trip.1631  She stressed to Levant that he 
only speak about the PENS report as APA’s policy and to not take positions 
on other issues that may arise during the trip.1632       


• Banks meeting: Banks underscored the need for psychologists in these interrogation 
settings to keep them safe, legal, ethical, and effective.   


o “coerced word used in a way that is not helpful. specific behavior not use that 
word” 
 Levant believed the point in this note was that the word “coercion” is 


too ambiguous and that one should talk about specific behaviors that 
might be right or wrong.1633 


o “SERE training. Training for psychologists is that they be SERE qualified.” 
 Banks explained to Sidley that he thought it was important for 


psychologists to receive SERE training in order to learn how to 
prevent abuse.1634 


o  “Whole Key—our participation—key phrases—safe legal ethical and 
effective” 
 Banks stressed to Sidley that psychologists had to participate in 


interrogations settings in order to make them safe, legal, ethical, and 
effective. Banks noted that the rate of abuses greatly reduced when 
psychologists were present in during an interrogation. 1635 


o “by their knowledge of individual behavior they make us more effective” 


To Banks, psychologists’ knowledge of human behavior allowed them not only to 
prevent behavioral drift in an interrogator, but to make an interrogation more effective.1636  As 
                                                 
1630 APA_0026514; see also APA_0026515. 
1631 Kelly interview (May 14, 2015).   
1632 Id.   
1633 Levant interview (May 13, 2015).   
1634 Banks interview (May 21, 2015).   
1635 Id.   
1636 Banks interview (May 21, 2015).   
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discussed, there is a conflict between a BSCTs role as a safety officer and their role in ensuring 
that an interrogation is effective.     


In an earlier message about Banks’s meeting, Behnke hoped that Banks could debrief 
Levant on “on the four investigations regarding detainee treatment, in particular what the 
investigations said about the role of psychologists.”1637  Banks told Sidley that he suspected 
Behnke’s comment referred to four investigations that had been completed and in the public:1638 
(1) the DAIG Detainee Operations Inspection Report (of which Banks was a member);1639 (2) the 
Schlesinger Report;1640 (3) the 15-6 Investigation into the FBI Allegations of abuses at 
Guantanamo Bay; (4) the Martinez-Lopez Report into detainee abuses.1641  Banks explained that 
he wanted discuss these reports and combat the “misinformation” on detainee abuses and “to get 
the facts out.”1642  


Levant’s trip consisted of meetings with Guantanamo leaders who provided positive 
information about the facility and detainee treatment.  Assistant Secretary of Defense 
Winkenwerder and Surgeon General Kiley also had a dinner with the group to discuss their 
observations and any concerns.  


 
On October 23, APA released a statement about Levant’s trip.1643  Following the PENS 


report’s language, the release stated that APA “will continue to help advise DoD to ensure that 
work by psychologists is safe, legal, ethical, and effective.”1644  The word “effective” was added 
at Newman’s suggestion.1645  On October 25, Fein emailed Levant stating he had heard from 
some DoD colleagues this Levant’s visit went well.1646  He also indicated his belief that 
“psychologists have a lot [to] offer in the national security area, and this is a very complicated 
time and political climate.”1647  Levant forwarded the message to Behnke, who responded 


                                                 
1637 APA_0026243 (Oct. 12, 2005).  Behnke mentioned the same four investigations in an October 2005 
letter to Sharon Gadberry about her ethics compliant against James Mitchell.  More about Gadberry’s 
Mitchell’s complaint is discussed later in this report. 
1638 Banks email to Sidley (June 15, 2015).   
1639 DAIG Detainee Operations Inspector Report (Aug. 25, 2006), available at 
http://www1.umn.edu/humanrts/OathBetrayed/Mikolashek%20Report.pdf. 
1640 Final Report of the Independent Panel to Review DOD Detention Operations (Aug. 2004), available 
at http://www.defense.gov/news/aug2004/d20040824finalreport.pdf.  
1641 Surgeon General Memorandum (May 24, 2005), available at 
http://www1.umn.edu/humanrts/OathBetrayed/Army%20Surgeon%20General%20Report.pdf.  
1642 Email from Banks to Sidley (June 15, 2015). 
1643 APA President Ron Levant visits Naval Station at Guantanamo Bay (Oct. 23, 2005), available at 
http://www.apa.org/news/press/releases/2005/10/gitmo.aspx. 
1644 Id. 
1645 APA_0026518. 
1646 APA_0043405.  
1647 Id.   
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positively: “Ron, this is a very good message.  If we stay [on] our thoughtful and reasonable 
course, I think APA, psychology, and society will benefit in the long run, even if there are a few 
bumps in between.” 
 


In 2007, Levant wrote an article about his Guantanamo Bay trip in the journal Military 
Psychologist.1648  Levant wrote that his “goal” for the visit “was to create opportunities for APA 
to advise DoD in setting up rules and procedures that allow psychologists to work in the national 
security arena and do so in ways that are legal and ethical and that protect the safety of all 
participants.”1649  In Sidley’s interview with Levant, he reiterated that he wanted to give a “good 
impression” for psychology during his trip.1650  One of his goals as APA President, Levant 
stated, was to expand the scope of the profession; having psychologists in non-healthcare 
military roles fit that vision.1651 


II. APA SUPPORT OF THE MCCAIN AMENDMENT 


APA has always touted its support of the McCain Amendment in 2005 as an example of 
its independence from DoD efforts to reinforce its stance against torture and cruel, inhuman, or 
degrading treatment.  But APA’s support came only after it effectively received pre-clearance of 
such support from DoD official, Morgan Banks. 


The Physicians for Human Rights (“PHR”) approached APA for its support of the 
McCain Amendment on October 19, 2005, pointing out that the AMA and ApA had already sent 
letters to Congress expressing their support.1652  Behnke forwarded the message to Anderson, 
Honaker, Gilfoyle, Farberman, Newman, and Henry Tomes—and later to Breckler, Kelly, 
Mumford, and Garrison—and inquired whether APA had a position on the amendment.  Behnke 
saw this as an opportunity to give APA a strong talking point with its critics on the interrogations 
issue, likely without causing any damage to DoD: “If APA endorsed, I think that could be 
enormously helpful in addressing concerns of some of the individuals/groups who have been 
intensely interested in the PENS report.”1653  Behnke added that based on his interactions at a 
conference at the Naval War College (a confidential conference of national security 
psychologists with security clearances), he believed that “our colleagues in the military would 
not have serious objections to APA's doing so.”1654   


On October 21, Behnke emailed Banks to make sure that APA’s support of the McCain 
Amendment would not cause any problems for the military, asking whether he thought any part 
of the amendment contradicted the PENS report.  Behnke pointedly asked, “Is there any reason 
                                                 
1648 Ron Levant, Visit to the U.S. Joint Task Force Station at Guantanamo Bay: A First-Person Account, 
Military Psychologist (2007), available at http://psycnet.apa.org/journals/mil/19/1/1/.    
1649 Id. 
1650 Levant interview (May 15, 2015).   
1651 Id.   
1652 APA_0026458. 
1653 Id. (emphasis in original). 
1654 Id. 
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we should be hesitant about the McCain Amendment?”  On October 24, Banks responded to 
Behnke and stated that he did “not see any inconsistency” between the McCain Amendment and 
the PENS report, but added that because of the “political nature” of the amendment, he could not 
comment on it further. Banks then offered to discuss it with Behnke “privately.”1655 


At the same time, members of APA’s Education Directorate worried that support for the 
McCain Amendment might anger the Chairman of the House Defense Appropriations 
Subcommittee, who was opposed to the McCain Amendment,1656 and that this, in turn, might 
cause the Chairman and the Subcommittee to not support a Defense Graduate Psychology 
Education (“D-GPE”) Program that APA had worked hard to initiate and sponsor.1657  Internally, 
Nina Levitt explained that the Education Directorate was sponsoring the D-GPE program for 
training military psychologists and that it would be considered at an upcoming congressional 
Defense Appropriations Subcommittees Conference. 


Despite these concerns about how the subcommittee Chairman and other House 
Republicans might react, APA supported the McCain Amendment by drafting letters to the 
House and Senate Appropriations Committees.1658  However, APA’s internal communications 
show that APA had no fear that this action would anger DoD, or create negative consequences 
for APA with DoD, especially after Behnke’s communication with Banks. 


Shortly after the McCain Amendment passed, Behnke received word from DoD of a 
major achievement stemming from APA’s strategy of close collaboration with DoD.  On 
November 14, 2005, SERE psychologist, Kenneth Rollins, sent a congratulatory email to 
Behnke, Banks, and two Air Force SERE psychologists to thank them for their work in getting 
DoD psychologists explicitly included in a new DoD Directive on “DoD Intelligence 
Interrogations, Detainee Debriefings, and Tactical Questioning”: “Thanks to all for your hard 
work, we are now in an official DODD.”  This Directive, 3155.09, dated November 3, 2005, was 
a crucial, high-level policy document — the highest level of DoD doctrine — signed by the 
Acting Secretary of Defense.  It contained 11 paragraphs defining the “general principles of 
interrogation operations.”  One of them created a role for “behavioral science consultants” such 
as psychologists, a huge victory for this group of military psychologists.1659  


                                                 
1655 APA_0026458. 
1656 APA_0026461.   
1657 APA_0026406.  In explaining her concern that the subcommittee Chairman and other House 
Republicans might react negatively to an APA letter taking a stance at odds with their position, Levitt 
referenced a controversy that had deeply stung APA in 1999 when House Republicans, led by Majority 
Whip Tom DeLay and Representative Matt Salmon, came close to passing a resolution censuring APA 
because it had published an article suggesting that child abuse was not as harmful as some thought.   
1658 Geoff Mumford, When legislative objectives are in conflict, Monitor on Psychology (Mar. 2006), 
available at  http://www.apa.org/monitor/mar06/ppup.aspx. 
1659 APA_0046024; APA_0046025.  The Directive states: “Behavioral science consultants are authorized 
to make psychological assessments of the character, personality, social interactions, and other behavioral 
characteristics of interrogation subjects, and to advise authorized personnel performing lawful 
interrogations regarding such assessments. . . Those who provide such advice may not provide medical 
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III. FEBRUARY – AUGUST 2006: COUNCIL RESOLUTION AND APA’S PUBLIC 
STATEMENTS 


A. February – April 2006: Proposed Council Resolution 


On February 18, during the February 2006 Council meeting, Judith Van Hoorn and 
Corann Okorodudu from Division 48 (the “movers”), submitted a new business item titled 
“Torture and Cruel, Inhuman, or Degrading Treatment or Punishment.”  During Sidley’s 
interview with Linda Woolf, who also worked on the resolution, she explained that the resolution 
arose mainly out of dissatisfaction with the PENS Task Force report and the fact that it did not 
contain a clear statement about what psychologists could and could not participate in.  The item 
was co-sponsored by the Divisions for Social Justice, and approximately 60 Council 
representatives co-signed the item. 


The stated purpose of the resolution was to update the APA’s 1986 Resolution on 
Torture, and to APA Council’s Actions regarding the PENS Task Force.  The 1986 Resolution 
stated simply that APA “condemns torture wherever it occurs” and supports the UN Convention 
Against Torture and the UN Principles of Medical Ethics.  The language of the resolution, as 
originally submitted, contained four “be it resolved” paragraphs.  The first paragraph provided 
that it was unethical for “psychologists to apply their knowledge and skills in order to assist in 
the interrogation of prisoners and detainees in a manner that may adversely affect the physical or 
mental health or condition of such prisoners or detainees and which is not in accordance with the 
relevant international instruments.”  Thus, it would likely have barred psychologists from 
participating in interrogations using anything other than regular questioning and rapport-building 
techniques.  The second paragraph, depending on how the term “professional relationship” was 
interpreted, may have prohibited psychologists from participating in any interrogation in any 
setting.  The full text of the draft resolution was as follows: 


WHEREAS, the American psychologists are bound by the Ethical Principles to 
respect the inherent dignity and worth of the individual and strive for the 
preservation and protection of fundamental human rights recognizing the equal 
and inalienable rights of all members of the human family and; 


WHEREAS, the existence of state-sponsored torture and other cruel, inhuman, or 
degrading treatment or punishment has been documented in many nations around 
the world and; 


WHEREAS, no exceptional circumstances whatsoever, whether a state of war or 
a threat of war, internal political instability or any other public emergency, serve 
as a justification of torture, and other cruel, inhuman, or degrading treatment or 
punishment and; 


                                                                                                                                                             
 


care for detainees except in an emergency when no other health care providers can respond adequately.” 
3.4.3.3. 
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WHEREAS, torture victims and victims of cruel, inhuman, or degrading 
treatment or punishment may suffer from long-term, multiple psychological and 
physical problems: 


BE IT RESOLVED, that the American Psychological Association condemns 
torture and cruel, inhuman, or degrading treatment or punishment wherever it 
occurs, and 


BE IT FURTHER RESOLVED, that the American Psychological Association 
considers it is a contravention of professional ethics for psychologists to be 
involved in any professional relationship with prisoners or detainees the purpose 
of which is not solely to evaluate, protect or improve their physical and mental 
heath, and; 


BE IT FURTHER RESOLVED, that the American Psychological Association 
considers it is a contravention of professional ethics for psychologists to apply 
their knowledge and skills in order to assist in the interrogation of prisoners and 
detainees in a manner that may adversely affect the physical or mental health or 
condition of such prisoners or detainees and which is not in accordance with the 
relevant international instruments, and;  


BE IT FURTHER RESOLVED, that the American Psychological Association 
supports the United Nations (UN) Declaration and Convention Against Torture 
and Other Cruel, or Degrading Treatment, Principles of Medical Ethics relevant to 
the Role of Health Personnel, particularly Physicians, in the Protection of 
Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, Basic Principles for the Treatment of Prisoners, and 
Principles on the Effective Investigation and Documentation of Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, as well as the joint 
congressional Resolution opposing torture that was signed into law by President 
Reagan on October 4, 1984. 


Behnke and the Ethics Committee were assigned as the lead committee and staff with 
respect to the resolution.  On March 17, 2006, Van Hoorn emailed Behnke to explain a small 
change to the resolution and to send him supporting documents, including a 20-page justification 
statement that included a lengthy bibliography and analyzed types of psychological torture 
(including sleep deprivation), psychological effects of torture, and treatment of torture 
survivors.1660  


At a meeting in March, the Ethics Committee discussed the resolution, although the 
minutes do not reflect the content of the discussion, other than to indicate that Behnke and 
Committee Chair Moorehead-Slaughter would lead the Committee’s efforts.1661  Because the 
Ethics Committee was unable to contact Van Hoorn and Okorodudu during the meeting, 
Moorehead-Slaughter and Behnke agreed to call them to “convey the Ethics Committee’s 
                                                 
1660 APA_0082705; APA_0082706. 
1661 Approved Minutes of the Ethics Committee (Mar. 17 – 19, 2006) (on file with Sidley). 
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thoughts about specific language in the resolution that was potentially inconsistent” with the 
Ethics Code. 


On March 19, Behnke emailed Woolf, Van Hoorn, and Okorodudu and began efforts to 
form a partnership with them for the purpose of influencing the language of their resolution.  
Behnke stated that the Committee was in “complete agreement and full support” of the first 
resolve in the resolution, but had “concerns” about the language in the second and third resolves.  
Behnke asked if there was a possibility that Division 48 and the Ethics Committee could work 
together to find language that “everyone could fully support in this important resolution.”1662  
The movers of the resolution responded later that same day, welcoming the chance to work with 
Behnke and Moorehead-Slaughter.1663   


In emailing to schedule a meeting between the two groups, Okorodudu asked Behnke 
about the Ethics Committee’s specific concerns.  Instead of directly responding to Okorodudu, 
and in line with his practice during the PENS Task Force, Behnke drafted a response for 
Moorehead-Slaughter to send Okorodudu on March 21.  In the response, Behnke wrote that the 
Ethics Committee was interested in learning about the process of writing the resolution and how 
the group crafted the three resolves, noting in particular, that the second resolve could be 
“interpreted in a manner that would preclude a significant portion of current forensic 
practice.”1664  On March 24, Moorehead-Slaughter sent the email Behnke had drafted for her, 
verbatim, to the movers of the resolution.1665 


The group held a conference call on March 27.  At the end of the day, Behnke emailed 
Maureen O’Brien, the Staff Liaison to the Council of Representatives, asking her to direct the 
group to someone who could answer three outstanding questions from their call: (1) is a 
resolution adopted by Council APA policy; (2) what does it mean that the 1986 APA resolution 
states that APA “supports” the U.N. Convention Against Torture and the U.N. Principles of 
Medical Ethics; and (3) what is the nature of the commitment by APA to uphold human rights 
that is represented in the application to be recognized by the UN.1666  After consulting with Jim 
McHugh, APA’s Senior Counsel at the time, O’Brien emailed Behnke three answers, which 
Behnke forwarded to the group on March 29: (1) when Council votes on a resolution that is 
intended to be policy, the language of the motion will normally state that “Council adopts the 
resolution as APA policy”; (2) “supporting” a document is not the same as adopting a document 
as APA policy; and (3) APA was looking into the details of APA being an NGO of the U.N.1667  


Behnke intervened quickly when the movers of the resolution sought to expedite 
consideration of their resolution by placing it on the August 2006 Council agenda, rather than 
waiting one year for the February 2007 meeting.  The proponents had contacted Andy Benjamin, 


                                                 
1662 APA_0059922. 
1663 APA_0082700. 
1664 APA_0059858. 
1665 APA_0672722. 
1666 APA_0059749. 
1667 APA_0059662. 
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the Council Parliamentarian, about the possibility of suspending the rules at the August 2006 
Council meeting in order to vote on the resolution during that meeting.  On April 7, Behnke 
found out from Benjamin that the movers had discussed this with him.  He emailed the group 
that night, saying that Benjamin “seemed not to be aware of our extensive exchanges regarding 
collaborating on the Resolution's language, in order to support the Resolution going through the 
governance process,” and suggested that they have a call to discuss the matter.1668  Although 
Behnke apparently stressed the importance of working with him and the Ethics Committee, 
which would provide “support” that would allow the resolution to go through “the governance 
process” (including only being addressed by Council at the meeting one year later), Behnke 
would soon change his mind about the importance of the “governance process” once it became 
strategically convenient to do so. 


 
Van Hoorn responded the next day, apologizing that Behnke was “caught off guard” by 


their conversation with Benjamin, and stating that Benjamin had told them that Council 
“prefer[s] that new business items go through the governance process.”  Van Hoorn stated that 
“given [Benjamin’s] input and our collaboration with [Behnke] and Olivia [Moorehead-
Slaughter],” they no longer wished to move forward with suspending the rules at Council and 
were content to wait until the February 2007 Council meeting so that the resolution could go 
through the normal governance process.  Behnke thanked the movers and suggested it would be 
“ideal” if the joint group could present both the resolution and still-to-be-produced 
casebook/commentary on the PENS report to Council at the same time in February 2007.   
 


Upon receiving this response, Benjamin sent Behnke a congratulatory email about getting 
the Division 48 group to drop the idea of expedited treatment: “Excellent tone! Judy and her 
group definitely are backing off and will work the process through governance.”1669 


B. March – June 2006: DoD Training, APA Media Strategy, and Other Issues 


Meanwhile, Behnke was closely collaborating with Banks and Dunivin on virtually every 
aspect of Behnke’s work relating to the interrogation issue, especially with regard to official 
statements by Behnke or APA to the media, APA members, or prominent critics.  As part of the 
growing partnership, Banks and Dunivin brought Behnke into the newly-created DoD training 
program for BSCT psychologists at Fort Huachuca, Arizona as a paid instructor. 


1. Behnke As DoD Training Instructor 


On January 13, 2006, Dunivin invited Behnke to participate in the DoD’s first training 
program for BSCTs on interrogation support and detention operations.  It was originally 
scheduled to be held on March 6, 2006 at Fort Bragg in North Carolina, where the U.S. Army 
Special Operations Command is based.1670  The training was later moved to April and relocated 
to the U.S. Army Intelligence Center at Fort Huachuca in Arizona.  In an email conversation to 
finalize the details of the training program, Dunivin mentioned to Behnke that she would be 


                                                 
1668 APA_0059313. 
1669 APA_0082958. 
1670 APA_0053552. 
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seeing Gary Percival from the Army SERE training program while she was in Washington D.C., 
and noted that he would be someone Behnke would enjoy meeting.1671  In their preparations for 
the April training, Dunivin also informed Behnke that Bruce Crow, a consultant to Army 
Surgeon General Kevin Kiley, wanted to meet with Dunivin, Behnke, and another individual 
involved in the training program.1672 


Behnke conducted two half-day training sessions during two separate BSCT training 
programs at Fort Huachuca in 2006, covering the topic of ethics and the PENS report.  Behnke 
provided Sidley with a slide deck that he said he used during these presentations, which simply 
quotes various portions of the PENS report.1673 


From 2006 to the present, Behnke has continued to conduct BSCT training courses and to 
work with Dunivin and Banks to design the curriculum to train the psychologists, psychiatrists, 
and psychology techs who attended.1674  During Behnke’s interview, he confirmed that he had 
been conducting BSCT trainings at Ft. Huachuca at least twice a year since 2006, with the 
exception of 2011, during which he led three trainings.  Between 2006 and 2015, Behnke 
conducted approximately twenty BSCT trainings.  According to Behnke, his role at the trainings 
was to present the position of APA and to provide updates on APA’s positions as they evolved.  
In addition to this, Behnke said he also reviewed the positions of other professional associations, 
human rights documents, documents from World War II, and the Army Field Manual to try to 
address “what is ethical and what is effective.”1675  Indeed, in October 2009, after a cancellation 
by the psychiatrist who had planned to present regarding psychiatric ethics, Dunivin asked 
Behnke to “help [her] present the material that would have been done by [the] psychiatrist.”1676 


DoD paid Behnke for these trainings, although Behnke said that the payments went to 
APA (less reimbursement to Behnke for travel expenses), and were used by the Ethics Office for 


                                                 
1671 APA_0081633. 
1672 APA_0082425. 
1673 APA_0059173. 
1674 APA_0688981. 
1675 At the time of this Report, Sidley was continuing to gather details from APA about DoD’s payments 
to Behnke and/or APA.  Among other things, it appears that at some point, DoD may have been sending 
payments directly to Behnke, because the Defense Finance and Accounting Service (“DFAS”) had his 
bank account information.  According to Behnke, all payments were made directly to APA’s Ethics 
Office and none were paid to him personally, with the exception of two instances in 2012 when the 
checks were mistakenly made out to him.  Behnke said he informed APA’s Finance Office of the mistake 
and he wrote checks to the APA in the amount of the payments.  The honorarium was $1500 per 
workshop prior to 2011, $2500 per workshop in 2011, and $5000 per workshop in 2012.  Behnke said that 
his travel expenses, which were generally $1200–$1300 per workshop, were reimbursed by APA.  APA’s 
Finance Office provided us with the contracts for the workshops dating back to 2010, which generally 
confirmed Behnke’s recollection regarding the frequency of the trainings and the honorarium amount.  
APA_0070465; Email from Behnke to Sidley (June 18, 2015); DFAS contracts (both on file with Sidley). 
1676 APA_0088992. 
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educational purposes.1677  The paperwork APA received relating to the payments from DoD for 
these trainings shows that Behnke became a DoD contractor, and that up until 2011, the contract 
was between DoD and Behnke.  Beginning in 2012, the contract was between DoD and APA.  
Prior to 2012, the contracts did not indicate that the payments will made to APA.  Behnke, as the 
contracting party, was listed with his home address, not his APA address, although the contract 
recites in a later section that Behnke is the APA Ethics Director.  The contract between Behnke 
and DoD for the 2011 trainings, for instance, established that Behnke would provide “three one-
day training sessions” and that payments would be made from DoD’s finance unit, the Defense 
Finance and Accounting Service (“DFAS”).  The contract described “the services required to 
meet the agency’s needs” as “to use the subject matter expertise of Dr. Behnke to provide 
training to behavioral health personnel in support of interrogation/detention operations.”  


Shortly after Behnke’s first training in April 2006, he and Dunivin explicitly discussed 
not telling APA’s Board about his participation in the BSCT training program.  And in fact, it 
appears that APA’s Board was never made aware of his participation, his status as a DoD 
contractor, or these payments from DoD to APA.  On June 18, 2006, Dunivin emailed Behnke 
(copying Banks) and asked, “Did you report to APA Board about participating in training at Ft 
Huachuca? I know we talked about waiting to report it out... What do you think, Morgan?”  
Behnke replied that the Board did not know, and implied that keeping quiet about it might be the 
best strategy: “I’ve not mentioned it to the Board; after my last meeting with the Board, I expect 
that it would receive the Board’s full support. I have informed my APA supervisors, naturally, 
but given how hot things are at the moment discretion may be the better part of valor for the time 
being, at least in terms of the broader APA community.”1678  


 
Behnke did in fact tell his supervisor, APA Deputy CEO Michael Honaker, that he was 


regularly giving a paid ethics lecture at an Army base as part of the interrogation training course 
for BSCT psychologists.1679  Honaker did not provide this information to CEO Norman 
Anderson or the Board.1680  When Anderson learned from Sidley during the investigation that 
Behnke had been providing this training as a DoD contractor, he appeared stunned, and was 
visibly upset that the matter had not been discussed with the Board.1681  Honaker said that it did 
not occur to him that the Board would need to know or discuss this information because he saw it 
as a standard example of Behnke providing ethics training to an important group of 
psychologists, as he did, and continues to do, in a variety of settings.1682 


                                                 
1677 Email from Behnke to Sidley (June 18, 2015) (on file with Sidley).  Behnke emailed Dunivin in 
September 2006 that the payments were “very helpful in funding the Ethics Office educational 
programs.”  APA_0061790. 
1678 APA_0060954. 
1679 Honaker interview (June 23, 2015). 
1680 Honaker interview (June 23, 2015); Anderson interview (June 23, 2015). 
1681 Anderson interview (June 23, 2015). 
1682 Honaker interview (June 23, 2015). 
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Honaker and Behnke claimed that the trainings were clearly disclosed in the Ethics 
Office’s publicly available annual reports.1683  But in 2006 and 2007, the reports only listed the 
trainings as “workshops” in “Sierra Vista, Arizona” relating to the PENS report.  And beginning 
in 2008, they started appearing as “workshops on ethics training for military psychologists.”  The 
reports do not state that the “workshops” were at a DoD facility or the U.S. Army Intelligence 
Center, or that they were part of the military’s official interrogation training program for BSCT 
psychologists. 


It turns out that this cryptic manner of reporting the trainings was intentional, based on 
discussions between Behnke and Dunivin.  On September 28, 2006, Behnke said he was doing 
his “yearly report to the Board” and proposed that he describe the trainings by “say[ing] 
something simple like: Training on ethics and interrogations [and] Sierra Vista, Arizona.”  
Dunivin agreed: “If it’s OK with you to leave it Sierra Vista and simple, let’s do that again.  
Let’s talk about the implications of how this is reported when we are together next.”  In 
Behnke’s annual reports in 2006 and 2007, he even removed the word “interrogations.” 1684 


2. Close collaboration on media strategy and related issues 


During this time period, Sidley uncovered many examples of Behnke closely 
coordinating with Banks, Dunivin, and other DoD contacts on APA official statements and 
responses.  He explicitly and frequently sought Banks’s pre-clearance or approval before 
authorizing or recommending that APA act in a certain way, and the communications between 
the two often revealed presumably confidential information regarding internal APA discussions.  
Moreover, Behnke tried to carefully conceal his continuous pattern of coordination with DoD 
from APA governance.   


As early as November and December 2005, Behnke began consulting closely with Banks 
regarding his public statements on behalf of APA.  For example, on November 10, Behnke 
consulted with Banks regarding his discussions with a reporter related to an upcoming New York 
Times story on the differences between the APA and ApA positions.  Behnke commented that “I 
didn’t get a particularly good feeling from the reporter, but I think we need to put our best foot 
forward—I’m comfortable that we’ll do well by the court of public opinion.”1685  Banks 
responded to bolster Behnke’s attitude that “you are taking heat doing VERY important work.  I 
do not want to speculate the outcome if psychologists are not allowed to participate” (emphasis 
in the original).1686  After the article was published, Nathalie Gilfoyle emailed Behnke to offer 
her support: “Just remember you are doing important stuff or you wouldn’t be in the middle of 
such a maelstrom.”1687  


                                                 
1683 Honaker interview (June 23, 2015); Email from Behnke to Sidley (May 18, 2015). 
1684 APA_0088249.  The Ethics Office annual reports indicate that Behnke also gave ethics lectures at the 
Naval War College (2005), Walter Reed (2006-2010), Brooks Army Medical Center (2007), CIA Office 
of Medical Services (2008-2009), and Womack Army Medical Center (2008). 
1685 APA_0046027. 
1686 Id. 
1687 APA_0046020. 
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The next month, in preparation for his December 15 interview on NPR with Steve 
Sharfstein, President of ApA, and Nancy Sherman, a military ethicist, Behnke sought 
consultation from both Dunivin and Banks.  On December 12, Behnke forwarded an article 
published by Sherman and asked Banks and Dunivin for their thoughts, commenting that “[w]hat 
continues to strike me is how much agreement there is—much of what she says in this article 
would receive the unqualified support of the American Psychological Association.”1688  Banks 
and Dunivin both made comments on the article, and Dunivin added: “My sympathies for what 
you are about to go through and my commendation for your willingness to do it.”  Behnke also 
prepared some talking points that he hoped to “run by” Banks and Dunivin,1689 though it is not 
clear that Behnke ever shared his talking points or received comments on them.1690 


On December 13, Banks inquired whether Behnke would be doing the interview live in 
the studio or by phone, and Behnke responded that he would unfortunately be in the studio and 
added: “[O]therwise I’d see if the two of you could be sending me email messages during the 
show.”1691  Banks agreed that he would have liked to have been providing real-time suggestions: 
“Right.  Standard negotiation practice.  You’re my hero.”  Behnke thanked both Banks and 
Dunivin, adding that he was “very very glad you two are in my foxhole.”  Banks then provided 
Behnke with a set of suggested talking points, which emphasized that reverse-engineering SERE 
techniques to abuse detainees would be both unethical and ineffective.1692  After listening to a re-
play of the broadcast on December 15, Banks emailed Behnke and commended him for doing a 
“remarkable job of getting our message out.  You were the only participant who seemed to have 
given ANY thought to the concept that our participation might have some value” (emphasis in 
the original).1693  Behnke thanked Banks “for being such a support through all this” and said that 
he would like to talk to Banks “about how better to handle it next time; I can’t just sit there like a 
bump on a log and let people get away with it.”  Only a few hours later, Behnke reiterated that he 
“would love to find a way to sit down with you and Deborah [sic] to review some of these 
materials and help me plot better interview strategies.” 1694  These early interactions demonstrate 
that Behnke and Banks were beginning to embark on a partnership in which Behnke was made to 
feel that he was playing a critical role in supporting DoD’s mission.  Not only did Behnke look 
to his contacts in DoD for feedback on statements he already released, he also used them in an 
iterative process to guide the message, refine its delivery, and evaluate its effectiveness.  This 
close teamwork ensured that APA’s positions would support DoD and facilitate its mission. 


Behnke’s requests for Banks’s guidance and comments on his public statements 
increased in pace over the next several months.  In March 2006, when  APA President-elect 
Sharon Brehm asked to discuss with Behnke an article related to SERE tactics being “flipped” 


                                                 
1688 APA_0044006. 
1689 Id. 
1690 APA_0232271. 
1691 APA_0044006. 
1692 APA_0044007. 
1693 APA_0052826. 
1694 Id. 
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and used in interrogations, Behnke forwarded her email to Banks and asked to “touch base” with 
him before speaking to her.1695  This single exchange reveals clearly that Behnke viewed Banks 
as a partner in their joint enterprise of coordinating APA and DoD policy and messaging on 
interrogations.  Behnke both shared a presumably private communication from a high-ranking 
APA governance member with DoD personnel, and relied on Banks, as an advisor in DoD, to 
assist him in crafting a mutually acceptable response.  Moreover, it is clear from the “Eyes Only” 
subject line that Behnke purposely concealed his consultation with Banks from Brehm and other 
APA governance members, keeping secret the strategy of close coordination he intended to 
pursue. 


On March 15, Behnke again turned to Banks when he began receiving inquiries about 
articles written by Jane Mayer, to ask whether there was an “official” response that he could 
share with APA members who contacted the Ethics Office.  Banks initially informed Behnke that 
“[t]here have been no official releases, and you know my concerns.  You can say that I 
emphatically deny that I have any knowledge of any abuse of detainees by DoD psychologists 
(see how legalistic that sounds).”1696  Banks also offered encouragement, thanking Behnke for 
“staying in the fight.”1697  Banks’s initial response clearly demonstrates that he and Behnke had 
already engaged in discussions regarding their reactions to Mayer’s criticisms, and that they were 
accustomed to playing with language to achieve a precisely nuanced message.  When Banks later 
found time for greater consideration, he added: “There is no official response, partly because 
there are only innuendos in these articles without substance. . . When you really read the article, 
it is all smoke, no fire.”  Behnke thanked Banks and commented that “[m]y tact, when asked 
about allegations in the articles, is to turn the question around and ask what specific allegations 
the person is asking about—that sometimes has the effect of at least slowing the person down.”  
The following day, Banks agreed to provide a “personal, though not necessarily private” 
statement in which he “strongly condemn[ed] any attempt to ‘reverse engineer’ SERE training in 
order to use this training to conduct interrogations.”1698  Once again, Behnke and Banks 
coordinated to craft a statement acceptable to DoD that APA could use in beating back criticisms 
of its position on interrogations. 


Also on March 15, Behnke received PHR’s commentary on the PENS report.  The next 
day, he again emailed Banks to say that he would be “very interested to discuss [the 
commentary] with you after you’ve had a chance to give a careful read” (emphasis in the 
original).1699  Banks warned that if the APA were to accept anything like the comments, “there 
would be significant issues that would develop,” and the two agreed to speak further about 
specific points made in the PHR commentary.1700 


                                                 
1695 APA_0060026. 
1696 APA_0081118. 
1697 Id. 
1698 APA_0082721. 
1699 APA_0059935. 
1700 APA_0082622. 
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In May of 2006, the American Psychiatric Association (“ApA”) released a position 
statement on psychiatrists’ participation in the interrogation of detainees, concluding that “[n]o 
psychiatrist should participate directly in the interrogation of persons held in custody by military 
or civilian investigative or law enforcement authorities.”1701  In yet another instance in which 
Behnke showed that his primary goal in developing APA messaging was to support DoD’s 
policy goals, Behnke and Kelly sent a description of the statement to Banks and asked if there 
was “anything on your end you can share in the way of a reaction or what it might mean for 
conducting business.”  Banks responded that he thought the ApA’s position was “poorly 
informed on several issues” and “inaccurate in [its] depiction of several facts.”  Behnke 
encouraged the group to review the statement itself and then speak again.1702  It is clear that 
Behnke was aware that the positions taken by professional associations, including APA, had a 
direct impact on DoD policy decisions, and that he was motivated to ensure that APA did 
nothing to interfere with DoD’s preferred mode of “conducting business.” 


On June 7, 2006, Assistant Secretary of Defense for Health Affairs William 
Winkenwerder made a press statement announcing the release of a DoD Instruction regarding 
medical program support for detainee operations.  In his statement, Winkenwerder expressed a 
policy preference for using psychologists in BSCTs at Guantanamo:  


[A]s a matter of professional personnel management, physicians would not 
ordinarily be assigned duties as behavioral science consultants.  So the job would 
typically fall to a psychologist.  But they may be—we don’t completely proscribe 
the possibility that a person, a psychiatrist, could be assigned; but it would only be 
with approval of my office when qualified psychologists are not available. 


.  .  . 


There is a second issue that did to some extent influence our thinking, and that is 
as we spoke to the American Psychiatric Association and the American 
Psychological Association — the American Psychological Association was —
clearly supports the role of psychologists in interrogations in a way our behavioral 
science consultants operate.  The American Psychiatric Association, on the other 
hand, I think had a great deal of debate about that and there were some who were 
less comfortable with that.  I don’t — I can’t describe for you where they came 
out exactly on the policy with regards as to psychiatrists participating in 
interrogations.  But .  .  .  we try to be sensitive to the respective roles of — as 
they are viewed in their professions.1703  


                                                 
1701 Position Statement on Psychiatric Participation in Interrogation of Detainees, American Psychiatric 
Association (May 2006), available at 
http://www.psychiatry.org/File%20Library/Advocacy%20and%20Newsroom/Position%20Statements/ps2
006_Interrogation.pdf. 
1702 APA_0085887. 
1703 Transcript of Media Roundtable with Assistant Secretary Winkenwerder (June 7, 2006), available at 
http://www.defense.gov/Transcripts/Transcript.aspx?TranscriptID=33.  
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After Winkenwerder made this statement recognizing the differing positions taken by 
APA and ApA, there was a resurgence of negative media attention directed at APA.  On the 
same day that Winkenwerder issued his press statement, the New York Times ran a story 
highlighting the differences between the APA and ApA ethical policies regarding the use of 
professionals as consultants to interrogations.1704  That afternoon, APA staff circulated a letter to 
the editor that had been submitted to the Times,1705 which defended APA’s position by 
explaining that “[p]sychologists have skills that can help prevent future acts of terror.”  As 
Council members began to criticize the letter over the course of the afternoon, Behnke reached 
out to a number of his contacts in various parts of DoD to help him with a public relations 
strategy.   


That afternoon, Behnke emailed Dunivin and Larry James to ask for their help in drafting 
a substantive response to the critiques.1706  Later that evening, Behnke asked that James compose 
a response for Koocher to post to the Council listserv on his behalf, noting that James 
“garner[ed] enormous respect in the APA.”  After James drafted an informal message, Behnke 
encouraged him to work with Rhea Farberman on a message or statement that could be shared 
with Council, again expressing his opinion that James and Dunivin had “enormous respect” in 
Council.  Behnke also suggested that it might be helpful to make James available for a discussion 
group during Convention at which interested Council members could obtain more information 
regarding the roles psychologists were playing.1707  


Behnke also asked Scott Shumate and Robert Fein at CIFA to provide guidance regarding 
“formulat[ing] a substantive response” to membership critiques raised by Winkenwerder’s 
comments.1708  Behnke explained that “[i]t’s been pretty hot around here today (my first 
voicemail message this am was a member screaming into the phone that I need to take an ethics 
course!).  Not sure if/why WW [Winkenwerder] needed to make any statement at all regarding 
psychology/psychiatry.”  He added that he would “like to convey to ww that statements like 
yesterday’s can stir up a hornet nest that is best left alone (as are most hornet nests).”  Shumate 
responded to Behnke that “you sir are clearly the right man at the right time for your job,” and 
Behnke countered that “it’s a real privilege to work with you and your colleagues.”1709 


On June 10, the day after Behnke suggested that James work with Farberman to refine his 
message to Council, Behnke also reached out to Banks for advice regarding the public relations 
strategy that APA should take in response to the “heavy hits” it was taking.1710  Banks responded 
by reassuring Behnke that his “sources” indicated that the American Medical Association 
                                                 
1704 Neil Lewis, Military Alters the Makeup of Interrogation Advisors, New York Times (June 7, 2006),  
available at http://www.nytimes.com/2006/06/07/washington/07detain.html?_r=0.  
1705 APA_0060426.  Sidley could not find evidence indicating that the letter to the editor was ever 
published in the New York Times. 
1706 APA_0060426; APA_0060399. 
1707 APA_0060348. 
1708 APA_0085290. 
1709 APA_0060387. 
1710 APA_0060346. 
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(“AMA”) would be making a statement very similar to APA’s.1711  In fact, AMA’s position 
would be released within days, and Behnke would then work quickly to highlight the similarities 
between the APA and AMA positions, commenting to senior staff and governance members that 
he believed “that AMA’s position is our position restated, using other language.”1712  Once 
again, Behnke leaned on Banks for advice regarding APA’s public relations strategy and then 
matched APA’s response to Banks’s suggestions.  It is clear from Behnke’s broad outreach to his 
contacts in DoD that he was concerned about the public backlash to Winkenwerder’s comments 
regarding DoD’s preference for using psychologists, and that he wanted to ensure that his 
partners in DoD had sufficient opportunity to guide his response on behalf of APA in a way that 
coordinated with DoD’s policy preferences. 


Behnke also reached out to James on June 10 to reiterate his request for assistance at 
Council, especially in light of the controversy raised by Winkenwerder’s statement.  Behnke 
forwarded a letter from the President of Division 39, which suggested holding a conference call 
to discuss the “crisis within APA regarding our Ethics Office as it pertains to interrogations.  The 
most immediate crisis was precipitated by the June 7 article in the New York Times . . . and Dr.  
Koocher’s letter to the editor in response to that article.  The Times article reflects the now 
indisputable fact that our house is not in order; in contrast to our psychiatric colleagues, we 
appear unable to be unequivocal regarding participation in torture/coercive interrogations.”  
Behnke commented: “Larry, this is bad.  Let me ask you a question: Would you be willing to 
make yourself available at Convention for Council members (no press), to answer questions 
regarding the role of psychologists in setting such as Guantanamo Bay? I am meeting with the 
Board tomorrow . . . and I think that would be a good part of a plan to respond to what’s going 
on.”1713  


The following day, on June 11, the APA Board met. The minutes do not show that the 
Board discussed the New York Times article or any other issue related to psychologists 
participating in interrogations.1714 


On the next day, June 12, James agreed to speak to Council and Behnke responded that 
“in my opinion this is EXACTLY what we need.  I am going to work with Rhea Farberman, 
Olivia [Moorehead-Slaughter], Norman [Anderson] and Gerry [Koocher] to develop a strategy 
for Council.  Things are getting pretty hot around here.  I’ll keep you posted at each step along 
the way.”1715  Behnke’s discussions with James, Dunivin, and Banks demonstrate that, once 
                                                 
1711 APA_0085872. 
1712 APA_0060279. 
1713 APA_0060321. 
1714 Approved Minutes of the Board (June 9 – 11, 2006) (on file with Sidley). 
1715 APA_0060321.  Behnke’s comment regarding things “getting hot” likely referred not only to phone 
calls to the Ethics Office, but also to messages being posted to APA listservs, including a message on the 
Division 38 listerv regarding the June 7 New York Times article: “This is most distressing.  I would like to 
hear Dr. Behnke’s response and rationale, be informed of who else is providing consultation and input 
into this effort, and what secure safeguards are being used to ensure that transgressions do not occur, 
given the history of abuse and the pressure psychologists will be under to cooperate with the military in 
this regard.” APA_0085728. 
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again, in the face of growing criticism, Behnke reached out to trusted contacts in DoD for their 
confidential advice, and worked in a partnership with them to craft APA’s media and policy 
strategy in a manner consistent with their guidance.  Behnke continually shared APA’s 
confidential internal discussions and strategy with his DoD contacts, and relied on them to help 
him direct future APA strategy discussions. 


On the same day, June 12, Brehm forwarded several member complaints to senior staff 
and governance members, including Anderson, Levant, Koocher, and Behnke, commenting that 
“[w]e’re getting pecked to death by ducks and, unless we are able to contact more of our 
members more effectively, the bleeding will continue.”1716  She continued expressing her 
concerns to the group after she found a New York Times editorial regarding the suicides of three 
Guantanamo inmates: 


Yesterday [at the Board meeting], I considered mentioning this issue, but we had 
a full plate even so and, frankly, I was uncomfortable talking about it with Russ 
[Newman] in the room.  Perhaps I was overly cautious, but this is such a complex, 
difficult issue that I didn’t want to risk inadvertently saying something that would 
have made Russ uncomfortable.  Given the ongoing violations of basic human 
rights, can APA sanction psychologists participating in the activities at 
Guantanamo? Is it ethical for any psychologist to take part in any activities at 
Guantanamo? That is, what’s the right thing to do when the specific psychological 
activity is ethically neutral or even ethically commendable, but the 
organization/setting/basic principles are unethical? At what point does the whole 
overwhelm the part?1717 


In response to Brehm’s concerns, Behnke seized the opportunity to direct the discussion 
toward strategic considerations, as he had indicated to James that he would do:  


Please keep this message confidential.  I think we need to develop a strategy for 
Council, where these issues can be directly addressed.  Col.  Larry James, who is 
very well respected in the Association and who has served at both Abu Ghraib 
and Guantanamo Bay, feels very strongly that psychologists have served as a 
bulwark against abuses, and that the most effective way to prevent abuses from 
occurring is to have psychologists involved.  I think Council needs to hear directly 
from a psychologist with firsthand experiences at these settings.  There is too 
much “noise” in the form of misinformation being disseminated about what 
psychologists are doing, and wee need a better grasp of the facts to make 
thoughtful, intelligent decisions.  In an exchange this morning Larry indicated he 
would be willing to speak to Council in August.   


                                                 
1716 APA_0085728. 
1717 Brehm’s concern is a vibrant demonstration of the conflict of interest presented by Newman’s 
presence at the PENS Task Force meeting. 
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Brehm agreed that James would be an “excellent speaker” and urged the group to invite 
him to present at Council.1718


  This interaction is but one example of Behnke’s successful 
manipulation of internal APA strategy in a way that conformed to the  mutual goals he developed 
with his partners in DoD. 


When AMA released its position statement on June 12, 2006, Behnke immediately turned 
to Banks as his consultant in developing APA’s response, contacting him several times the 
following day for his thoughts and comments on the statements Behnke was making on behalf of 
APA.  On June 13, Behnke asked Banks for his reaction to an analysis he had prepared of the 
similarities between the APA and AMA positions,1719 an approach which Banks had himself 
suggested only days earlier.  On the same day, Banks approved Behnke’s statement to a reporter 
emphasizing that “the American Medical Association has used precisely the same ethical 
analysis to determine the manner in which physicians may participate in interrogations,” which 
Behnke described as “our basic position, that we’ll elaborate.”  Banks agreed that “[t]he basic 
talking point is that we and the AMA are in virtually complete agreement.”1720  Also on June 13, 
Behnke forwarded to Banks his response to a member’s criticisms, which reiterated the precise 
match between the APA and AMA positions, again asking for Banks’s thoughts on how he had 
framed the response.  Banks commiserated with Behnke regarding the frustration of responding 
to continued attacks, and offered suggested language for Behnke to use in future responses that 
emphasized the close alignment between the APA and AMA positions.1721  These messages 
demonstrate that Behnke and Banks saw themselves as part of a unified team developing APA’s 
public relations strategy in a way that supported DoD’s continued use of psychologists in 
interrogation roles.  Behnke continued to share APA’s media strategies, presumably intended to 
be confidential, with his advisors in the DoD, and to implement the suggestions of those advisors 
in his statements on behalf of APA.  Precisely as Banks had obliquely suggested before the 
AMA position statement was even released, Behnke embraced the similarities between the APA 
and AMA documents and used the comparison as a cornerstone of APA’s media strategy. 


Over the ensuing days, Behnke continued to coordinate with Banks and Dunivin to tweak 
APA’s media statements to emphasize similarities not only between APA and AMA, but with 
ApA’s position as well.  On June 14, Behnke emailed Banks and Dunivin to explain that “[o]ne 
aspect of our media strategy is to stress similarities between the three associations.  All three 
associations have made clear that members may consult to interrogations.  (President of 
American Psychiatric, Steve Sharfstein, has said that the psychiatric association will not 
discipline military psychiatrists acting under orders.)”  In an attempt to bolster his position, 
Behnke also inquired whether he could disclose in public that military psychiatrists were still 
being trained for the BSCT role.1722  


                                                 
1718 APA_0085728; APA_0086114 (As they drew closer to the Council meeting, Behnke commented to 
James that he was “coming to see your role here as increasingly important”). 
1719 APA_0060279; APA_0085750. 
1720 APA_0085769. 
1721 APA_0085768. 
1722 APA_0085672. 
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On the same day, Behnke asked Banks to review a column for the Monitor comparing 
and contrasting the three position statements.  He agreed to “soften” language based on Banks’s 
suggestions.1723  After the column was posted to APA’s website, Behnke explained that he “had 
to rewrite for reasons I’ll explain” and indicated that he was interested in Banks’s reaction.1724  
When APA members later wrote to criticize the column, Behnke again turned to Banks to review 
his response to the criticisms.1725  


When, on June 20, Steven Reisner circulated a critique of APA’s position, Behnke again 
turned to Banks and Dunivin for their help in identifying factual misstatements as he drafted a 
response.1726  Banks responded with detailed point-by-point critiques of Reisner’s analysis, 
emphasizing that an operational psychologist is not healthcare provider bound by medical ethics 
and that “to ask him or her to abide by the [World Medical Association’s] code is 
preposterous.”1727  Dunivin also commented on Reisner’s message, indicating that many of his 


                                                 
1723 APA_0689685.  The column emphasized how “closely related” APA’s position was to the other two 
associations, particularly AMA, but acknowledged that ApA used a different analytical framework based 
solely on the “do no harm” principle, rather than considering that principle in conjunction with the need to 
protect society, as APA and AMA had.  Behnke explained that: “The difference between the 
psychologists and physicians, on one hand, and the psychiatrists, on the other, becomes understandable 
when placed in the context of how the associations have conceptualized the issue differently.  
Immediately following the release of the American Psychiatric Association position, its president was 
quoted by the media as stating that the psychiatrists’ position statement is not “an ethical rule” and that a 
military psychiatrist following orders ‘wouldn’t get in trouble with the APA [American Psychiatric 
Association]’ for participating in interrogations.  This clarification from the president of the American 
Psychiatric Association places the psychiatric association alongside APA and AMA in terms of 
enforcement actions: Military psychologists, physicians and psychiatrists, following orders, abiding by 
clear prohibitions against coercive interrogations, acting strictly as consultants to interrogations and not as 
caregivers, and reporting coercive or abusive acts to the appropriate authorities, will not be subject to 
discipline from their professional associations.” Stephen Behnke, Ethics and Interrogations: Comparing 
and Contrasting the American Psychological, American Medical and American Psychiatric Association 
Positions, Monitor on Psychology (July/August 2006), available at 
http://www.apa.org/monitor/julaug06/interrogations.aspx (internal citation omitted). 
1724 APA_0086368. 
1725 APA_0062400.  Behnke and Banks continued to consult regarding the comparison between APA and 
other professional associations over the coming months.  For example, on July 10, Behnke again turned to 
Banks for approval of a response to member criticisms, in which Behnke emphasized the similarities 
between the associations.  Banks commented: “Your response is very solid, and again points out the 
inconsistencies in the ApA position. . . .  [The author] seems to believe that neither law enforcement nor 
the military have need for us. . . . OK.  I think we can find psychologists to fill in for them.  As a side 
note, I expect all my psychologists to consider themselves Army officers who are psychologists, not 
psychologists who happen to be in the Army.  If they do not feel that way, I will not have them working 
in the operational psychology area.” APA_0086751.  On July 28, in an email that revealed Banks and 
Behnke’s joint efforts to manipulate language in service of their position, Banks commented that “[m]uch 
depends on the use of the term ‘directly participate,’ and we are spinning the phrase, ‘monitor 
interrogations with the intent of intervention,’ as you and I have discussed.” APA_0086820. 
1726 APA_0060836. 
1727 APA_0086187. 
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statements are “correct if one considers the only appropriate role that of health care provider.”1728  
Sidley could find no record that Behnke provided a substantive response to Reisner’s critiques. 


On June 22, Dunivin forwarded to Behnke and Banks a comment made by another 
military psychologist to a group of Division 19 members regarding his “reservations” relating to 
the debate over the ethical implications of serving as a BSCT, particularly with respect to his 
sense that “indirect involvement,” though permissible under APA policy, still “influences the 
coercive nature of an interrogation and contributes to breaking down detainee resistance.”1729  
Behnke responded that the military psychologist had written “an interesting and articulate 
message,” but dismissed his substantive concerns by suggesting that the same ethical issues were 
raised when psychologists performed custody evaluations.1730 


Although Behnke most often turned to Banks for assistance in drafting APA’s statements, 
at times Behnke also facilitated interactions between Banks and other APA staff to assist Banks 
in developing DoD’s media strategy.  For example, on June 24, Behnke connected Banks with 
Rhea Farberman so that Banks could “use [her] expertise to help develop some talking points 
that are consistent with APA.”1731  Behnke and Banks engaged in a side discussion and 
developed two potential talking points: (1) highlighting DoD’s interrogation approach based on 
relationship building and (2) acknowledging that abuses have taken place but insisting that the 
parties responsible had been punished.  Farberman suggested that Banks “also emphasize 
psychology’s understanding of how stressful situations can lead to behavioral drift . . . [and] [a]n 
on-set psychologist can monitor for such stress and work with the military personnel to help 
them stay within appropriate boundaries.”  The points developed by Behnke and Farberman 
demonstrate that they were highly attuned to the defenses Banks and other military psychologists 
had been offering for years.  Whether APA turned to DoD for assistance or, more rarely, DoD 
turned to APA, the evidence clearly shows that APA and DoD worked as partners to ensure that 
they presented a unified public message.   


In late June, Steven Miles published his book Oath Betrayed: Torture, Medical 
Complicity, and the War on Terror, and APA members began to circulate reviews of the book.  
On June 26, Behnke contacted Banks to alert him that “we are DEFINITELY going to need to 
respond to this book.”  Banks informed him that the Office of the Surgeon General had given an 
interview responding to Miles’s theories, and that the MEDCOM investigation into detainee 
operations, approved in May 2005, was “a strong rebuttal [sic] of this book.”1732  Behnke 
thanked Banks for his input,1733 though there is no evidence that he drafted a response to the 
book.  It is likely that Behnke’s focus shifted after a June 30 Democracy Now! interview with the 
book’s author prompted a flurry of activity on APA listservs and within APA governance, and 
Behnke turned to putting out fires rather than drafting a considered response.   


                                                 
1728 APA_0086179. 
1729 APA_0060788. 
1730 Id. 
1731 APA_0086091. 
1732 APA_0086017 (emphasis in original). 
1733 APA_0060645. 
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It is clear that during this period, Behnke saw himself, and APA, as teammates with 
Banks, Dunivin, and DoD.  He continually turned to his partners in DoD to closely coordinate 
strategy and policy in direct opposition to peace and social justice critics, and he shaped APA’s 
message in a way that suited the military’s needs. 


C. Manipulation of the August 2006 Council Meeting: June 2006 – August 2006 


Although in April 2006, Behnke (with Benjamin’s help) had successfully convinced the 
Division 48 proponents of the proposed Council resolution not to seek expedited action at 
Council’s August 2006 meeting, Behnke abruptly changed positions in June when he suddenly 
saw expedited action on the resolution as a necessary strategic step to provide an alternative to 
potentially worse outcomes.  This was clearly a reaction to his concerns about the Council and 
PR environment in light of the events just described, and a new on-line petition drive that began 
on June 20. 


On that day, a petition by Stephen Soldz, which proposed that APA direct its member 
psychologists not to participate or indirectly assist in the interrogation of “enemy combatants” at 
Guantanamo and other similar U.S. detention facilities on foreign soil started circulating on the 
Council listserv.1734  Among other things, the petition quoted from a July 7, 2005 New England 
Journal of Medicine article: “Psychiatrists and psychologists have been part of a strategy that 
employs extreme stress, combined with behavior-shaping rewards, to extract actionable 
intelligence from resistant captives.” 


The next day, Behnke emailed Banks to express concern about the petition and to ask for 
his help, emphasizing that he was working on “repaying” Banks for his assistance: “[Y]ou are 
really doing a yeoman's worth of work helping us out.  I haven't figured out how I'm going to 
repay you, but trust me, I'm working on it.  I am growing increasingly concerned about a petition 
(link below).  I do not believe that the statements it makes are correct, and would like 
confirmation of that, ideally by someone who can render an authoritative legal statement.  Can 
you help us out, or know someone who can?” 1735  Behnke sent a follow up email to Banks with 
the statements Behnke thought were incorrect, including the statement that “[p]sychiatrists and 
psychologists have been part of a strategy that employs extreme stress.” 1736  Behnke also 
emailed Dunivin about the petition and asked if they could discuss it by phone.1737  Banks 
responded substantively on June 26, forwarding a long response from a military (JAG) attorney 
to whom Banks had sent Behnke’s questions.  With respect to the question about “extreme 
stress,” the JAG officer replied “[s]o? Extreme stress can be brought about [] by prolonged 
exposure to my children,” and stated that “[s]tress doesn’t even come close to torture as defined 
in the torture convention.” 1738 


                                                 
1734 Petition Against Psychologists’ Participation in Interrogation of ‘Enemy Combatants’, available at 
http://www.thepetitionsite.com/takeaction/483/607/021/. 
1735 APA_0612009. 
1736 APA_0060808. 
1737 APA_0060833. 
1738 APA_0086044. 
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Having reached out to Banks and Dunivin for guidance, Behnke emailed Van Hoorn and 
Okorodudu on June 22, stating that the “climate may have changed,” and suggesting that their 
original plan for expedited treatment of their resolution now made sense, such that the resolution 
would go before the Council in August.1739  Behnke claimed in a later email to them that the 
“changing climate” referred to “the attention that the Council was giving to this issue and the 
Board’s desire to ensure that Council has the opportunity to discuss this issue when it meets at 
Convention.”1740  But the emails leading up to this exchange show that, in fact, Behnke had 
become concerned that more aggressive action by Council — including a potential prohibition 
on psychologists being involved in interrogations at Guantanamo — was become increasingly 
likely, and that it was strategically important to provide a more moderate alternative that would 
keep DoD officials happy (by not requiring any change) while appearing sufficiently “pro human 
rights” so that peace psychologists would also be satisfied.   


As an additional step in pursuing this strategy, Behnke sought to co-opt the Division 48 
proponents by adding representatives from the military psychology division, Division 19, to the 
team.  On June 22, 2006, Behnke sent an email to Benjamin, Moorehead-Slaughter, and Doug 
Haldeman (the Board’s liaison to the Ethics Committee), with the heading “CONFIDENTIAL, 
BETWEEN US,” presumably to ensure that the group did not forward it to the Division 48 
proponents.  Behnke said that they should strongly encourage Van Hoorn and Okorodudu to 
“reach out and work with Division 19 to fashion wording for the final Resolution.”  Behnke said 
that he and the Ethics Office would be “happy to facilitate this process.”  He then provided the 
talking points to be made to Van Hoorn and Okorodudu, including the point that “the process of 
writing and bringing the resolution forward must be a collaborative process.”1741  Having 
obtained sign-off on his plan from this group, Behnke then drafted an email for Moorehead-
Slaughter to send to Van Hoorn and Okorodudu, which Moorehead-Slaughter sent verbatim on 
June 24.1742  In the email, Behnke raised the specter of a “divisive outcome” in APA and 
“concern[] that an entire segment of our membership is being cast in a particular light.”  The 
email then suggested that Van Hoorn and Okorodudu reach out to Division 19 to see if they 
would be interested in collaborating on the resolution, and played up the wonderful things they 
could accomplish for APA as an organization: “Such collaboration would send a very powerful 
message to the entire Association, about working together, about listening to one another, and 
about the confidence we have in ourselves as a group.”1743  The group scheduled a conference 
call for June 28, and on June 29, Van Hoorn emailed Behnke that she had started the outreach to 
Division 19 and had a call planned for the next day.1744  Behnke had achieved this goal, and from 
this point on, the resolution language reflected not what the Division 48 proponents wanted, but 
what the Division 48 and Division 19 representatives (along with Behnke) could agree on. 


                                                 
1739 APA_0060799. 
1740 Id. 
1741 APA_0060792. 
1742 APA_0611676. 
1743 APA_0086058. 
1744 APA_0085929. 
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Linda Woolf circulated another draft on June 27.  Notably, the two “resolves” that would 
have been most problematic for DoD and had most concerned Behnke had been deleted: 


BE IT FURTHER RESOLVED, that the American Psychological Association 
considers it is a contravention of professional ethics for psychologists to be 
involved in any professional relationship with prisoners or detainees the purpose 
of which is not solely to evaluate, protect or improve their physical and mental 
health, and; 


BE IT FURTHER RESOLVED, that the American Psychological Association 
considers it is a contravention of professional ethics for psychologists to apply 
their knowledge and skills in order to assist in the interrogation of prisoners and 
detainees in a manner that may adverse affect the physical or mental health or 
condition of such prisoners or detainees and which is not in accordance with the 
relevant international instruments. 


In their place, the following language was inserted: 


BE IT RESOLVED, that, based upon the APA’s long-standing commitment to 
basic human rights including its position on torture, psychologists, regardless of 
their roles, always work in accordance with relevant international human 
rights instruments, and do not engage in, direct, support, facilitate or offer 
training in torture or other cruel, inhuman or degrading treatment” (emphasis 
added). 


After the group met on June 28, 2006, Behnke circulated the edited language of the “be it 
resolved” paragraph discussed above, with minor changes: 


BE IT RESOLVED that based upon the APA’s longstanding commitment to basic 
human rights including its position against torture, psychologists always work in 
accordance with international human rights instruments relevant to their 
roles, and regardless of their roles, do not engage in, direct, support, facilitate, or 
offer training in torture or other cruel, inhuman, or degrading treatment (emphasis 
added). 1745  


Much later, Behnke would stress to Banks that he had intentionally inserted the phrase 
“relevant to their roles” in order to ensure that this clause (in his view) did not create any 
constraints on DoD psychologists.1746  


 Behnke also suggested that they add another “whereas” provision: 


Whereas, all members of the APA have important contributions to make to the 
individuals and groups with whom they work, and to society, when abiding by the 
Ethical Principles of Psychologists and Code of Conduct (2002). 


                                                 
1745 Id. 
1746 APA_0064004. 
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Both Van Hoorn and Okorodudu thanked Behnke for his suggested language and noted that they 
had reached out to Division 19 through Steve Sellman. 


On June 29, 2006, Van Hoorn emailed Behnke and asked how they should respond if 
they were asked who prepared the resolution: “The Ethics Committee’s suggestion?  The 
Board’s?  Your suggestion?”  Wanting to maximize the appearance that this was purely a 
Division 48 resolution, and not one managed and watered down by him, Behnke suggested a 
response that acknowledged contact with APA staff, but falsely implied that the contact was 
merely procedural: “The Movers would like to move the Resolution forward as expeditiously as 
possible, and have asked staff to indicate what mechanisms are available to get the Resolution 
before Council at the earliest date.”1747 


On July 9, 2006, Woolf circulated a third revision of the resolution to the group.  The 
relevant “be it resolved” sections were revised and expanded to include the following: 


BE IT RESOLVED that based upon the APA’s long standing commitment to 
basic human rights including its position against torture, psychologists shall 
always work in accordance with international human rights instruments relevant 
to their roles. 


BE IT RESOLVED that regardless of their roles, psychologists shall not engage 
in, direct, support, or offer training in torture or other cruel, inhuman, or 
degrading treatment. 


BE IT RESOLVED that psychologists shall not knowingly provide any research, 
instruments, or knowledge that facilitates the practice of torture or other forms of 
cruel, inhuman or degrading treatment. 


BE IT RESOLVED that psychologists shall not be present during any procedure 
in which torture or other forms of cruel, inhuman or degrading treatment is used 
or threatened. 


Within ten minutes of receiving this email from Woolf, Behnke forwarded the resolution 
to Banks to seek his pre-clearance, commenting that he thought it was “tolerable”: “[T]ell me if 
you see anything problematic (other than what we discussed at dinner on Wednesday)”.1748  A 
few hours later, Banks confirmed that he had no issues with the language, and joked “I’m not a 
fan of murder, spouse abuse, or genocide either. Perhaps a resolution…”1749  


On July 10, 2006, Moorehead-Slaughter emailed the group and stated that she would ask 
the Ethics Committee to review the resolution, explaining that if nothing in the resolution is 
inconsistent with the APA Ethics Code, then the Ethics Committee would recommend that the 
resolution move forward in the APA governance process.1750  The next day, a website was 
                                                 
1747 APA_0060625. 
1748 APA_0086486. 
1749 Id. 
1750 APA_0690077. 
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created for members to submit comments to the resolution, and both the resolution and its 
underlying referenced documents were posted onto the website.   


Sidley was unable to locate records of an Ethics Committee meeting or discussion in July 
2006, and indeed, Lindsay Childress-Beatty (the current Ethics Office Deputy Director) 
confirmed that she was unable to locate any evidence of a meeting in July 2006,+ though she said 
it would not have been unusual for the Committee to have a conference call meeting during 
which no minutes were taken.1751  Although it is unclear whether there was a full discussion of 
the Ethics Committee, two members of the Committee emailed to express a concern with the 
word “always” in the first resolve.1752  On July 14, 2006, Behnke emailed Van Hoorn, Woolf, 
and Okorodudu and said that “the Ethics Committee has expressed a concern” with the phrase 
“shall always” in the following “be it resolved” paragraph: 


BE IT RESOLVED that based upon the APA’s long standing commitment to 
basic human rights including its position against torture, psychologists shall 
always work in accordance with international human rights instruments relevant 
to their roles. 


 Behnke explained that the phrase “shall always” “seem[ed] to bind psychologists to a 
potentially undefined set of documents,” and suggested that it be replaced with “psychologists 
work in accordance with…”1753  After some back and forth, Woolf suggested that they use 
“psychologists shall work consistent with,”1754 which they later changed to “psychologists shall 
work in accordance with.” 1755   Behnke responded that this language “may work for the Ethics 
Committee.”  


That evening, Woolf sent another draft of the resolution with additional changes and the 
following new language: 


BE IT RESOLVED that psychologists shall be alert to acts of torture and other 
cruel, inhuman, or degrading treatment (CIDT) and have an ethical responsibility 
to report these acts to the appropriate authorities. 


Woolf also suggested that they (1) strengthen one of the “whereas” statements to include 
specific examples; (2) add “advise” to the “be it resolved” statement that discusses how 
psychologists might be potentially involved in CIDT or torture; and (3) keep the phrase “shall 
work in accordance” in the statement they had been discussing.1756  Later that evening, Behnke 
responded that he was reviewing the changes with Moorehead-Slaughter on the phone and that 
the changes looked good.   


                                                 
1751 Email from Childress-Beatty to Sidley (June 24, 2015). 
1752 APA_0086656. 
1753 APA_0062776. 
1754 APA_0086640. 
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On July 20, 2006, Van Hoorn emailed an updated draft to Behnke after she and Steve 
Sellman met to discuss the resolution.  The following “be it resolved” was added to the 
resolution: 


BE IT RESOLVED that should torture or other cruel, inhuman or degrading 
treatment or punishment evolve during an interrogation where a psychologist is 
present, the psychologist shall attempt to intervene to stop such behavior, and 
failing that exit the interrogation facility. 


In response to the new language, Behnke expressed a concern that leaving a facility “may 
quite literally not be possible,” and suggested changing it to “will not remain present in that 
interrogation setting unless for the purpose of attempting to stop the torture or cruel, inhuman, or 
degrading treatment.”  Sellman registered his approval, but Van Hoorn stated that the change 
might weaken the statement and suggested that they shorten it to “exit the interrogation.”1757  
This draft also added the McCain Amendment to the list of policies that the APA was 
reaffirming its support of, an addition that was credited to Division 19: 


BE IT RESOLVED that, based upon the 1986 APA Human Rights Resolution, 
the American Psychological Association reaffirms its support for…and further 
supports the McCain Amendment, the United Nations (UN) Basic principles for 
the Treatment of Prisoners…1758  


All agreed to the changes, and the resolution was finalized for review by the Ethics 
Committee on Sunday, July 23. 


On the same day, Behnke drafted a message for Moorehead-Slaughter to send to the 
Ethics Committee.  The email, written in the voice of Moorehead-Slaughter, stated “I can say 
comfortably that this Resolution does not permit any activity that would be prohibited by the 
Ethics Code.  For this reason, I believe it is time for the Resolution to move forward through the 
APA governance process.”1759  The email asked that if anyone disagreed, they should respond by 
5 PM the following Wednesday.  About an hour later, Moorehead-Slaughter sent the email, with 
the finalized resolution as an attachment, to the Ethics Committee, using the language Behnke 
had drafted verbatim.1760  Over the next week, the resolution was reviewed for minor changes 
and grammatical errors.  It was finalized on July 27. 


Leading up to the August Council meeting, Behnke intentionally tried to conceal his 
involvement in the resolution revision process.  For instance, on July 7, Haldeman emailed 
Behnke and asked him to review a statement that he was planning on sending to the Board 
regarding the upcoming resolution.  Haldeman’s original draft statement noted that both Behnke 
and Moorehead-Slaughter had been working with the representatives from Division 48 to 
collaborate on the drafting of the resolution.  Behnke sent Haldeman a revised draft that 
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1758 APA_0087129. 
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minimized the role played by Moorehead-Slaughter and entirely removed any references to 
himself.1761  Haldeman made these edits, but when he sent the statement to the Board, he 
accidentally attached the email in which Behnke had provided his edits.  Behnke forwarded the 
email to Gilfoyle and expressed extreme displeasure.1762 


Behnke privately shared with Koocher his strategic thinking behind the intentional effort 
to falsely make the resolution appear to be a Division 48-only effort, and the danger that without 
this moderate alternative, much worse resolutions may have thrived.  In a July 10 email marked 
“CONFIDENTIAL,” Behnke said that “[f]or several reasons, I think a Resolution coming from 
Division 48 has many advantages for us, and I’ve carefully reviewed the draft they are working 
with.  It is far superior to other possible texts that could come before Council.”1763  Two weeks 
later, Behnke made the same point to Koocher after Van Hoorn asked that a letter from her about 
the resolution be posted on the Council listserv to garner support.  After reviewing the letter, 
Behnke emailed Koocher and noted that “the more people see this Resolution as originating from 
Division 48, the better we’ll be.”1764  


Behnke also managed the way in which the Division 48 proponents would be describing 
the Ethics Committee’s involvement to make it appear as though the only involvement from 
“Ethics” was to ensure that the resolution was consistent with the Ethics Code.  On July 17, Van 
Hoorn said she wanted to write an introductory statement to post on the Council listserv, but 
would send it to Behnke for his review first.  She suggested that she would write that Division 48 
was proceeding with Behnke’s “full support and encouragement,” and that she would have 
Moorehead-Slaughter stand with them at the time of the resolution’s introduction in Council to 
“truly assure people that we’ve worked together on this.”1765  Behnke responded that they should 
instead say that they “consulted extensively with the Ethics Committee to ensure that there are 
no inconsistencies with the Ethics Code.”  Behnke did not include any references to himself or 
the Ethics Office.1766  


Behnke also plotted to arrange a controlled, well-staged speech from a DoD official who 
would send a message to the Council about the humane treatment of detainees.  The original idea 
was to have Larry James speak, but Koocher and Behnke later discussed having Army Surgeon 
General Kevin Kiley speak instead, and an invitation to Kiley was extended.  On July 10, 
Behnke shared with Koocher his strategic thinking for making Kiley’s speech as smooth as 
possible if he accepted the invitation: “Given the circumstances, could we think through how this 


                                                 
1761 APA_0061082. 
1762 APA_0061072 (“Holy S., Batwoman — did Doug really send the message with this attachment that 
was our earlier exchange???”). 
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1764 APA_0062486. 
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is presented to Council, and invite Council to submit questions/issues IN ADVANCE for his 
consideration? I think that approach might set a very helpful tone” (emphasis in the original).1767 


When it appeared that Kiley would accept, Behnke began coordinating with Banks and 
Dunivin about how to tell Council that Kiley was going to speak.  In a July 18 email, Behnke 
said he was “extremely eager for your thoughts on how to present this to Council,” explaining 
that “we should frame it very carefully.”  Behnke then drafted two paragraphs which stressed 
that “it will be important to have data regarding what psychologists are being asked to do in 
national-security related settings,” and since APA was “an organization dedicated to science, 
education, and practice, we must move forward with the best evidence available.”  Behnke’s 
draft added that “[t]o make the best use of our time” and “given our time constraints,” questions 
to Kiley should be submitted in advance.1768  


Dunivin, who served as the point of contact for Kiley, asked for a synthesized list of 
questions to use in briefing Kiley ahead of the Council meeting.1769  When Behnke circulated a 
list of proposed questions to Banks and Dunivin, Banks responded that they were “the very 
questions we have been trying to answer publically [sic] for some time.”1770  Behnke then 
submitted talking points for Banks’s and Dunivin’s briefing of Kiley.  Among other points, 
Behnke included some of the key APA media strategy points about the supposed similarities 
between the APA, ApA, and AMA positions, and said, “there is ‘no light’ between the PENS 
Task Force Report and current Army policy on the use of psychologists.  The two are completely 
in sync—there is no discrepancy between them at all.”1771  


In addition to managing the language of the resolution, the language introducing it, the 
identity of the speaker at Council, the content of his presentation, and the process for asking him 
questions, Behnke also attempted to manage the lunch invitations and seating arrangements for 
the main participants, all with a careful legislative strategy in mind.  On July 18, Behnke emailed 
Judy Strassburger, head of the APA governance office, stating that Koocher had agreed to have 
lunch with Van Hoorn and Okorodudu (the Division 48 proponents), Neil Altman (a leader in the 
Divisions of Social Justice and the ultimate proponent of the 2007 Council Resolution), and 
Steve Sellman (the Division 19 liaison to the resolution group).  Behnke said that they should be 
“seated in the main room, for good visibility.”  He asked that the lunch invitation be sent “as 
soon as possible after the announcement goes out, because that’s when the organizing will begin 
and we want to nip that in the bud as best we can.”  He added that “we may also want to consider 
inviting one of Division 18 [Psychologists in Public Service] members.” 


 
Meanwhile, as criticism and commentary around the respective positions of the APA, 


ApA, and AMA continued to circulate, Banks reminded Behnke that APA needed to stay the 
course if it wanted to receive beneficial policies from DoD for psychologists.  On July 28, Banks 
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commented as an aside on one of his responses to Behnke’s requests for guidance that Surgeon 
General Kiley “is still committed to supporting this use of psychologists. (and, I assume, 
psychiatrists.)”  Behnke queried whether Banks had “a sense that the Surgeon General was re-
considering the use of psychologists in this role” and wondered what that would mean for 
Banks.1772  Banks responded that the Surgeon General was “fully on board” with continuing to 
use psychologists as BSCTs, and “the only problem that could occur is if APA changed course.  
The effect of that would be substantial and very problematic for all government psychologists (to 
include local police psychologists).”  Behnke assured Banks that his “read of the tea leaves is 
that it is extremely unlikely APA will change its course in any significant way.”1773   


During continued discussions regarding Kiley’s presentation at Council, it is apparent 
that Dunivin had some concerns about “folks having [an] opportunity to present the ‘other 
side.’”1774  Behnke assured Dunivin that there was unlikely to be “a significant ‘other side’” 
because the Divisions for Social Justice had co-sponsored the resolution.  Understandably, 
Dunivin commented that Behnke was a “[s]uperb strategist,”1775 and Behnke responded with a 
“wink” emoticon.   


Despite Behnke’s strategy, many critics of APA’s position felt that there was a significant 
“other side.”  On August 4, Mark Benjamin published an article in Salon that quoted APA 
members as stating that APA leadership was “circumventing the democratic process” by 
blocking requests from Len Rubenstein, executive director of Physicians for Human Rights, to 
speak to Council and present the view that there is no ethical role for health professionals to play 
in interrogations.1776  In addition, Steven Reisner sent a letter to Koocher asking him to 
reconsider his decision to reject Rubenstein’s offer to speak or urging him, in the alternative, to 
consider inviting Phil Zimbardo to speak on a panel with Kiley.1777 


Within one hour of the Salon article being emailed to a large group by APA critic (and 
former Ethics Committee Chair) Ken Pope, Levant forwarded it to the Board of Directors and 
Executive Management Group listservs and asked, “Escalation?”  Brehm asked if the Board had 
discussed inviting Rubenstein, and Anderson then weighed in, explaining that on the afternoon 
of August 4, he, Koocher, Behnke, Farberman and their “crisis communications consultants” had 
discussed the idea of “inviting someone opposed to APA’s policies” in response to an email from 
Stephen Reisner suggesting it.  Anderson said that the consultants thought “this was definitely 
something we should do from a media perspective,” and as a result, Koocher invited Reisner to 
speak.1778 


                                                 
1772 APA_0062365. 
1773 Id. 
1774 APA_0087201. 
1775 APA_0062615. 
1776 Mark Benjamin, Psychologists Group Still Rocked by Torture Debate, Salon (Aug. 4, 2006), available 
at http://www.salon.com/2006/08/04/apa/. 
1777 APA_0339374. 
1778 APA_0201986. 
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Later, APA would cite this “debate” between Kiley and Reisner (which actually consisted 
of back-to-back statements) as proof of its even-handedness, but the emails show that it only 
occurred because of media pressure and concern about the overall media strategy.  In addition, 
once Reisner was added as the second speaker, APA sandwiched him between Kiley and 
Moorehead-Slaughter, two pro-PENS speakers, both of whom were given good talking points to 
use.1779 


As the three speeches were summarized by APA later, Kiley stated that there had been 
some abuses in the past, but said that the Army did not condone torture or abuse and had dealt 
with those situations.  Kiley added that conflicts between military orders and the Code of Ethics 
almost never arise.  “Regarding the line between reasonable interrogation and abuse,” Kiley said 
that “psychologists know right from wrong and can tell if some action or procedure is harming 
detainees.”  Kiley’s points were consistent with the talking points provided by Behnke.  Reisner 
said that psychologists should not be involved in interrogations in any way “because of their 
possible knowledge of research and practice that might inform interrogation techniques, to 
include torture or other cruel and inhuman treatment.”  Reisner also said that “there is no clear 
line between appropriate and inappropriate advice” for interrogators, and that APA ethical 
standards must apply and “define what is torture or abuse.”  Moorehead-Slaughter gave a “status 
report on the implementation” of the PENS report, and said that the Ethics Committee will soon 
begin work on the “Casebook/Commentary.”  No such “commentary” was produced until 2011, 
when the Ethics Office published a short compilation of vignettes to its website.1780 


After the speakers gave their presentations, the Council voted to adopt the resolution, 
with the addition of one clause:   


BE IT RESOLVED that the term ‘cruel, inhuman, or degrading treatment or 
punishment’ means treatment or punishment by any psychologists that is of a kind 
that, in accordance with the McCain Amendment, would be prohibited by the 
Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United 
States,  defined in the United States Reservations, Declarations and 
Understandings to the United Nations Convention Against Torture and Other 
Forms of Cruel, Inhuman or Degrading Treatment or Punishment . . . 


After Council passed the resolution, Soldz contacted Behnke about the additional “be it 
resolved” statement.  In response, Behnke suggested that Soldz get in touch with Van Hoorn, 
Okorodudu, and Woolf, explaining that the language was changed on the floor of Council and 
that he was not a part of those discussions.1781 After Soldz forwarded his questions to the movers, 
Woolf confirmed that the definition of “cruel, inhuman, or degrading” was taken from the 
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McCain Amendment and included in the justification statement that accompanied the draft 
resolution provided to all Council members prior to the Convention.1782 


IV. CONTINUING CLOSE COORDINATION BETWEEN APA AND DoD OFFICIALS: 
AUGUST 2006 – JANUARY 2007 


In the months following Council’s adoption of the 2006 Resolution Against Torture, 
APA staff and governance continued to closely coordinate with DoD on two interrelated matters: 
Koocher and Behnke’s visit to Guantanamo, and requests for consultation with BSCTs and 
medical staff stationed at Guantanamo.  Though the initial impetus for the trip to Guantanamo 
appears to have been independent of the desired ethics consultation, these consultation requests 
soon influenced both how APA viewed the purpose of the trip and how it framed its objectives to 
various constituencies. 


It appears that the idea of the APA president visiting Guantanamo was first broached in 
August 2006 when Kiley made his presentation to Council.1783  Koocher said that, during lunch 
on the day of the Council meeting, Kiley had discussed the issue of hunger strikers at 
Guantanamo and their program of forced feeding detainees whose health had become unstable.  
Koocher recalled that some APA members present at the lunch had expressed ethical concerns 
about the forced feeding program, and Kiley therefore invited him to Guantanamo to review the 
forced feeding program and to ensure that it was being conducted ethically.  Koocher explained 
that he then invited Behnke to join him because it made sense to invite the ethics officer on a trip 
with ethical evaluation as a component.1784  


Sidley found no contemporaneous evidence illuminating the reason for the 2006 visit to 
Guantanamo, but it seems likely that, as with Levant’s 2005 trip, the true purpose of the trip was 
to bolster DoD’s public relations efforts.  In a manner reminiscent of the visit a year earlier, 
Behnke and Koocher’s schedule at Guantanamo was dominated by surface-level briefings and 
prepared remarks, without the opportunity for meaningful evaluation of, or investigation into, 
detainee operations.  Contrary to Koocher’s explanation that the trip was intended to provide an 
opportunity to assess the forced feeding program, Koocher and Behnke never interacted with 
detainees or observed a forced feeding during their visit.  It seems extremely unlikely that Kiley 
genuinely invited Koocher to Guantanamo to evaluate an activity that Koocher was never 
permitted to observe.  Rather, it is more likely that Koocher’s explanation that Kiley invited him 


                                                 
1782 APA_0087663.  In her interview with Sidley, Woolf recalled that during the 2006 Council meeting, 
the room “caught on fire” at the lack of a definition for “cruel, inhuman, and degrading” (“CID”) 
treatment, with the strongest opposition coming from clinicians who stated that they were constantly 
being accused of being “cruel” in their treatment of patients.  While Woolf believed that this was a knee-
jerk reaction, she nonetheless tried to devise a legal definition of CID during a break in the discussions.  
Woolf interview (Mar. 26, 2015). 
1783 APA_0087916. 
1784 Koocher interview (June 12, 2016). 
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to visit Guantanamo to evaluate the forced feeding program was a convenient mask for the true 
public relations purpose of the visit.1785 


Koocher’s post hoc explanation for the visit also seems disingenuous because it squares 
so conveniently with the healthcare-focused strategy developed by Banks and Behnke more than 
a month after Kiley’s invitation, a strategy prompted by consultation requests from BSCTs and 
medical personnel at Guantanamo.  In October 2006, Carrie Kennedy, the Chief of Behavioral 
Health Services at Guantanamo, reached out to Behnke to request his advice regarding an issue 
that had arisen regarding the interactions between BSCT and medical personnel.  Kennedy 
informed him that BSCT psychologists were upset that they were being excluded from command 
meetings in which both medical and mental health patient information were discussed.  The issue 
Kennedy raised was contentious during the work of the PENS Task Force: the task force 
discussed including a statement that denied access to medical records for psychologists working 
as consultants to interrogators, but Banks had strongly opposed this prohibition because he was 
convinced that there were legitimate reasons that interrogators would need to access a detainee’s 
medical records.  In an apparent compromise, the PENS report included a statement that forbid 
interrogators from making improper use of medical records to the detriment of detainees’ safety, 
but did not forbid access altogether in recognition that a detainee’s “medical record may be 
helpful or necessary to ensure that an interrogation process remains safe. . .”1786  


In a shift in DoD policy more than a year after the release of the PENS report, it appears 
that the military began to exclude BSCTs from discussions of detainee medical records, thus 
prompting Kennedy’s request for a consultation.  In his response to Kennedy, Behnke cited to 
the PENS report and emphasized that the report was clear in stating that it was important to keep 
“an absolute demarcation” between the roles of consultants and mental health providers.  He 
added that “[i]t would cause a GREAT stir if it became known that BSCT psychologists were 
present in meetings in which medical and mental health patient information are discussed.  This 
is precisely the sort of commingling that the PENS report addresses” (emphasis in the 
original).1787 Behnke continued that “according to the PENS report, there must be an absolute 
demarcation between the role of consultant to an interrogation and health care provider.  These 
roles must not be mixed.  Access to information is mixing the roles. . . Also please note: were it 
to emerge in the media that BSCT psychologists were present at meetings in which medical and 


                                                 
1785 Koocher’s later actions suggest that he supported, or at least facilitated the military’s PR mission.  
Upon his return, Koocher prepared a slide deck that presented information that uniformly reflected 
positively on DoD, including a slide devoted to describing many types of information allegedly obtained 
from detainees as the “interrogation yield.”  APA_0005427.  Although Koocher said that when he would 
make the presentation, he would clarify that the slides were intended solely to transmit information from 
the government, nothing in the slide deck states that the information merely reflects an account of what 
Koocher was told or gives the impression that Koocher was simply reporting on what he heard without 
meaningful inquiry or reflection.  Moreover, the evidence demonstrates that Koocher generally took a 
position in support of the military and the work of psychologists in national security settings.  For 
example, when Behnke responded to Pennie Hoofman’s request for an ethics consultation, he commented 
that “Dr. Koocher, as you may know, is a very strong supporter of your work.”  APA_0062933. 
1786 PENS Report. 
1787 APA_0088797. 
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mental health information were being discussed, we would have a disaster on our hands.  I 
cannot overemphasize what a problem this would create.”1788  Behnke again emphasized that 
“psychologists’ presence at these meetings will be taken as evidence that these roles (consultant 
and health care provider) cannot be separated.  That data, in turn, will be used to argue that 
psychologists should not serve in this role, because they cannot do so and abide by the ethical 
guidelines that their own association (APA) has set forth.”1789  Although Behnke paid lip service 
to his responsibility to assess the ethical implications of the issue, it is clear that Behnke’s focus 
was almost entirely on the public relations consequences of this information leaking to the 
media.1790 


Behnke’s interpretation of the PENS report was, of course, at odds with the text of the 
report and the discussion animating the statement, namely Banks’s opposition to such a rigid 
firewall between BSCT personnel and medical information.  Perhaps recognizing the potential 
that his interpretation had for alienating Banks, Behnke asked Banks to review his response, 
emphasizing that “[i]t would be a DISASTER if it came out (e.g., in the New York Times) that 
BSCT psychologists were present during such meetings—that is collapsing the very line that 
everyone looking at this issue has been saying is so important to preserve (consultant and health 
care provider)” (emphasis in the original).1791  Consistent with his position during the 
deliberations of the PENS Task Force, Banks responded to Behnke by presenting the “other 
side” and explaining that it was “important that some medical information be shared with the 
command, and that actually may include the interrogators.”1792  He clarified that he did not think 
it was an ethical requirement to preclude BSCTs from accessing medical information,1793 and 
emphasized that they had “worded the TF report so that this would not be precluded.”1794  
However, Banks conceded that “[y]ou make a strong case, counselor,” and appeared to recognize 
that the public relations impact of the policy might outweigh his strict ethical analysis: “[H]aving 
said all that, if there is a way to complete the mission without the PR risk, that may be the right 
decision, I just want to be clear that I do not think it is an ethical requirement.”1795 


At the same time that Kennedy contacted Behnke regarding her concerns, Lt. Pennie 
Hoofman, one of the BSCTs at Guantanamo, also contacted Behnke to ask for a consultation on 
an ethical issue regarding the BSCT’s role.  Behnke responded that Hoofman should attempt to 
schedule a time during his upcoming visit to discuss these issues, but after speaking with Banks 
regarding “some of the topics that may be brewing,” Behnke recommended that they defer the 
discussion to another time to ensure that they could spend sufficient time talking through the 


                                                 
1788 Id. 
1789 APA_0061301. 
1790 APA_0061329. 
1791 APA_0061338; APA_0061327. 
1792 APA_0088810. 
1793 APA_0088797. 
1794 Id. 
1795 Id. 


JA2620







INDEPENDENT REVIEW REPORT TO APA  POST-PENS PERIOD     
 


384 
 


issues.1796  Behnke’s concern that he could not fully address Hoofman’s concerns during his 
scheduled visit to Guantanamo is yet another demonstration of the shallow nature of the trip and 
its true public relations purpose.  Contemporaneously with Hoofman’s inquiry, Kennedy again 
reached out to Behnke to raise another issue that she wished to discuss only by phone.1797  
Suspecting that Kennedy and Hoofman’s concerns were related, Behnke reached out to Banks 
who clarified that Hoofman and Kennedy were each independently contacting Behnke about the 
same issues.1798  


Immediately before his trip to Guantanamo, which was to take place on November 12-13, 
Behnke once again turned to his advisors within DoD to prepare for the visit, seeking briefings 
with both Debra Dunivin and Morgan Banks.1799  It is clear that Banks felt that he needed to 
discuss some issues with Behnke because, just days before Behnke traveled to Guantanamo, 
Banks emailed “[w]e certainly do need to talk on this before you go down there.”  Following a 
call between Behnke, Banks, and Dunivin, Dunivin fed a list of questions to Behnke, all of which 
pertained to efforts to consult with behavioral science consultants, legal and ethical authorities, 
or written policies regarding the issue the three discussed.1800  Although it is not clear from the 
documentary evidence what precisely Behnke, Banks, and Dunivin discussed, it seems likely that 
this conversation followed up on the earlier discussions relating to interactions between BSCTs 
and medical personnel.   


When Behnke received details about the itinerary for the trip and saw that the President 
of the American Psychiatric Association was also scheduled to attend, he again wrote to Dunivin 
and Banks, his trusted contacts within DoD, to express his concern that ApA would use the trip 
“as another opportunity to say why the psychiatrists are in the right and we are not.”1801  In 
response, Banks outlined a strategy that would permit Behnke to avoid difficult questions about 
BSCTs and interrogations by focusing only on detainee mental health care, and “leav[ing] the 
Interrogation Support question alone.”1802  Shortly afterward, Behnke implemented Banks’s 
strategy.  He drafted an email to Hoofman, which he sent to Banks and Dunivin for review, to 
defer the planned meeting, explaining that “the trip has pretty clearly been designed to look at 
the health care mission, and given certain participants I do not want to raise the profile of the 
information-gathering activities.”1803  Behnke’s message to Hoofman was entirely disingenuous: 
because it was not at all clear that the trip was “designed” to focus on health care; rather, such a 


                                                 
1796 APA_0062933. 
1797 APA_0062988. 
1798 APA_0088632. 
1799 APA_0062923. 
1800 Id. 
1801 H. Steven Moffic, Can the Name of an Organization Be an Ethical Issue?, available at 
 https://www.novapublishers.com/catalog/product_info.php?products_id=45287&osCsid=5c086307d4dd
b51ff5cfbe6d8498ee99. 
1802 APA_0088502. 
1803 APA_0062845. 
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focus was consistent with the post-hoc public relations strategy devised by Banks only days 
earlier. 


Banks supported Behnke’s decision to defer consultation, which he had himself advised, 
but encouraged Behnke to spend a few minutes with Hoofman, explaining that “[a]lthough I hold 
her partially responsible, she has had little or no consultation while down there.”1804  Behnke 
again implemented Banks’s advice, setting aside a small amount of time to meet briefly with 
Kennedy and Hoofman.  Behnke’s interactions with Banks and Dunivin in the weeks before his 
visit to Guantanamo clearly demonstrate a direct line from DoD’s advice to APA’s actions; 
Behnke consistently turned to his advisors in the DOD for direction and then implemented the 
strategies and actions advised by them.  Moreover, this direct line was hidden to all but the few 
individuals directly involved.  Behnke increasingly devoted his energy to pursuing the agenda 
that he and Banks jointly developed while making it appear as though he was acting 
independently as APA’s most senior ethics officer. 


On November 16, 2006, after his return from Guantanamo, one of Behnke’s first 
activities was to report back to Banks and Dunivin that the trip was “extremely interesting and 
informative.”1805  When Dunivin thanked Behnke for taking the time to travel to Guantanamo 
and prepare for the visit, calling him her “hero always,” Behnke responded: “Debra, that is very 
sweet, but embarrassing when I think of what little I do in comparison to the risks and challenges 
you and your hardworking colleagues face, and of course Dr. Banks, who is goodness knows 
where. . . I’m frustrated that I’ve not been able to keep these storm clouds from continuing to 
gather around us.”1806  These exchanges are yet another example of the close friendships and 
partnerships Behnke developed with his contacts in DoD.  Both parties continually expressed 
appreciation for the contributions of the other to their mutual goals. 


Immediately after Behnke’s return, he began to exchange emails with the ApA president, 
who had also attended the visit to Guantanamo.  Behnke forwarded these emails to Banks, who 
shared his impression that the communications were a “good sign” that signaled that the new 
president did “not personally support their [ApA’s] position.”1807  As the communications 
between APA and ApA ripened into a joint statement of APA President Gerald Koocher and 
ApA President Pedro Ruiz, emphasizing the areas of agreement between the positions of the two 
associations, Behnke once again turned to Banks for comments and advice.1808 


Banks responded to Behnke that he was concerned by the reference in the joint statement 
to working “in accordance with international human rights instruments” because it would place 
DoD psychologists at risk.  However, his resistance to that language was tempered by the phrase 
“consistent with their roles,” which he interpreted as providing protection to psychologists.  
Behnke confirmed that he had worked on the “consistent with their roles” language in the 
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context of the Resolution Against Torture adopted at the August 2006 Council meeting1809 and 
had “discussed this text with one other individual who’s doing the work and whom you’ve 
spoken highly of,” to further address Banks’s concerns.1810  Thus, Behnke continually 
coordinated with his DoD contacts to ensure that APA’s messaging was sufficiently nuanced to 
align with DoD’s preferred policy positions in a way that would not limit DoD’s ability to use 
psychologists in ways that were the most helpful or efficient. 


In early January 2007, Behnke and Banks worked to schedule a visit to Guantanamo for 
the coming March to consult with Hoofman on the ethical issues she had raised the previous 
October.1811  However, by the end of the month, Behnke informed Banks that there had been 
attempts to “get the Board to say that no one in APA leadership will travel to Guantanamo,” and 
that even though his supervisor (Mike Honaker) gave him permission to go to GTMO, it was 
possible that the trip may not happen.1812  Behnke’s revelation of confidential information 
regarding internal Board discussions is yet another demonstration that he had come to see 
himself and APA as aligned with Banks and DoD in a joint enterprise.  It is likely that Behnke’s 
commitment to his joint efforts with Banks were at least partially fueled by their personal 
friendship, and a desire to be useful and supportive of one another.  In response to Behnke’s 
message regarding the cancelled visit to Guantanamo, Banks thanked him for coping with the 
frustration and emphasized “how important your involvement is” and “how valuable your 
contribution has been.”  Behnke, in turn, expressed his gratitude to Banks by commenting that “I 
know I can always count on you.”1813  These exchanges demonstrate that Behnke’s close 
coordination with Banks and DoD was driven not only by his professional goal of advancing 
psychology, but also by his desire to serve in a critical support role to individuals with whom he 
had formed close personal relationships. 


As further evidence that Behnke had become more closely aligned with DoD than with 
the APA Board, Behnke began managing a communication strategy with Banks in an effort to 
manipulate the Board into approving his visit to Guantanamo.  Behnke reached out to Hoofman 
to see if she could draft an invitation letter directed to him that stated specifically: (1) current 
DoD policy explicitly references the PENS report and the request was for a consultation on the 
application of the PENS report and other relevant APA positions; (2) the purpose of the 
consultation was to discuss how psychologists could remain within the proper, ethical bounds of 
their work; and (3) on-site consultation was requested out of necessity.  Behnke schemed with 
                                                 
1809 Notably, the Resolution adopted by Council included slightly different language: “[P]sychologists 
shall work in accordance with international human rights instruments relevant to their roles.” 
1810 APA_0064004.  The identity of the “other individual” to whom Behnke refers is not clear, but it 
seems likely that Behnke discussed this language with a BSCT psychologist, as an individual “doing the 
work” that Behnke and Banks were discussing.  Considering the close coordination between Behnke, 
Banks, and Dunivin throughout this period, and Behnke’s communications with Dunivin as Surgeon 
General Kiley’s contact person in the period leading up to the 2006 Council meeting, it is most likely that 
Behnke was telling Banks that he had consulted with Dunivin on the language included in the 2006 
Resolution Against Torture. 
1811 APA_0089514. 
1812 APA_0063265. 
1813 Id. 
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Hoofman to distinguish this trip from the other VIP tours that Koocher and Levant had attended 
so that he could demonstrate to the Board that this trip was different in both nature and purpose.  
Notably, he emphasized that the trip would not be publicized to the general APA 
membership.1814  


On March 19, 2007, Hoofman sent a formal invitation letter to Behnke, requesting his 
consultation on the APA Ethics Code, the PENS TF report, and Council resolutions as they 
applied to BSCT psychologists.1815  Behnke acknowledged receipt of the letter and informed 
Hoofman that he would forward it to the APA Board.  However, he continued to massage the 
message by indicating that “[g]iven COL. Banks [sic] very high media profile on this issue, his 
name may possibly draw attention.”1816  Behnke then forwarded Hoofman’s letter to Banks, 
inviting him to “read between the lines and take whatever action you think appropriate re: 
wording of the memo.”1817  Although Sidley did not find evidence that Banks provided any 
further revisions before Behnke forwarded Hoofman’s letter to the Board, Behnke’s message 
was a clear invitation to Banks to excise his name from the letter. 


Over the next several days, Behnke continued to communicate with Hoofman regarding 
travel arrangements and other logistics for the trip.  Behnke applied for a security clearance to be 
able to consult with BSCTs and medical staff,1818 and Hoofman applied for Invitational Travel 
Orders for Behnke.  They also discussed the source of funding for the visit, and Hoofman 
clarified that she had obtained approval to fund Behnke’s trip.1819   


However, on March 24, 2007, Behnke wrote to Hoofman, Banks, and Dunivin to inform 
them that APA would be able to host a consultation only in Washington, DC, rather than at 
Guantanamo as planned.1820  The next day, Banks wrote to Behnke that he hoped the process had 
not been “too destructive,” to which Behnke responded: “Morgan, you know the enormous 
respect I have for you and your work.  Nothing could diminish that, nor my commitment to 
continue to support all of your efforts, and the efforts of the great men and women who protect 
our country and our freedoms.”1821  This show of support is yet another example of the strong 
personal friendship between Behnke and Banks that served as a foundation for their joint efforts 
to shape APA and DoD policy in a mutually reinforcing manner. 


                                                 
1814 APA_0064307. 
1815 APA_0091087; APA_0091088. 
1816 APA_0064475. 
1817 Id. 
1818 APA_0064457.  Although the documents do not show whether Behnke was awarded the clearance, he 
reported to Sidley that he never received it. 
1819 APA_0091005. 
1820 APA_0065065. 
1821 Id. 
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On March 25, 2007, Dunivin addressed an email to Brehm, Koocher, and Anton,1822 in 
which she stated that she was “frankly incredulous” that APA would respond as it did to a 
request for an ethics consultation.  She added that their decision was tantamount to a statement 
that APA is not interested in providing assistance to psychologists in the military, and that it 
raised “questions about the ability of APA leadership to make sound decisions to support 
military psychologists as directed by Council after discussion of the PENS TF Report.”1823  It 
seems clear that Dunivin was under the impression that Brehm, Koocher, and Anton, were 
responsible for cancelling Behnke’s planned consultation trip to the BSCT psychologists.  
Whether or not these particular Board members were the individuals who most strongly opposed 
the trip, it is clear that Behnke had at this point lost the full support of the Board with regards to 
his agenda of support for the military.  His staunchest supporters, Ron Levant and Gerry 
Koocher, were no longer in positions of strong power or influence, and he could no longer count 
on APA’s governance bodies to accede to his preferred policy judgments, preferences which he 
developed in conjunction with Banks, Dunivin, and other contacts within DoD. 


In June 2008, Behnke again declined an invitation to visit BSCTs at Guantanamo because 
he “was not entirely optimistic that a visit at this time (or the near future for that matter) will be 
possible.”1824  Instead, Behnke arranged to continue meeting BSCTs for training at Fort 
Huachuca.   


V. CONTINUING COORDINATION ON MEDIA STRATEGY AND PUBLIC 
STATEMENTS: JULY 2006 – JULY 2007 


In parallel to APA’s efforts to coordinate with DoD regarding consultation at 
Guantanamo, Behnke also continued to coordinate with his partners in DoD regarding media 
strategies and public statements.  The pattern of communications during this period demonstrates 
that Behnke and Banks were coordinating to ensure that both the military and APA were issuing 
statements on the interrogation issue that were consistent and mutually reinforcing.  In a sense, 
the two were engaged in a joint venture to achieve their common goal of facilitating 
psychologists’ participation in the military to the maximum extent possible.  The problem with 
their partnership was that it compromised APA’s independence and removed the ethical check 
that APA, as a professional association, was supposed to provide.  The discussions demonstrate 
that Behnke was highly attuned to the way that APA’s public message could affect military 
activities, and that he was motivated to ensure that APA did not hinder the military’s mission in 
any way. 


During the summer of 2006, Behnke’s communications with Banks primarily focused on 
APA’s defense of the PENS Task Force.  For example, in early July 2006, Behnke composed a 
summary of his “off the record” exchanges with reporter Art Levine, who was writing an article 
on APA’s position regarding psychologists’ involvement in interrogations.1825  As discussion 
turned to Morgan Banks, including both targeted questions about Gregg Bloche’s allegations that 
                                                 
1822 At the time, these individuals were President, Past President, and Recording Secretary, respectively. 
1823 APA_0090959. 
1824 APA_0099662. 
1825 APA_0061057. 
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Banks had advised the Guantanamo commander on SERE techniques that were applied during 
detainee interrogations and inquires regarding the ethical implications of his service on the PENS 
Task Force, Behnke put forward a vigorous defense of Banks: 


Morgan Banks has been forceful and unequivocal: ANY INVOLVEMENT BY A 
PSYCHOLOGIST IN ASSISTING OR CONSULTING TO AN 
INTERROGATION IS FOCUSED ON KEEPING THE INTERROGATION 
SAFE, LEGAL, ETHICAL, AND EFFECTIVE.  .  .  .  BANKS IS A VERY 
INTELLIGENT MAN AND THE LAST THING HE WOULD DO WOULD BE 
TO CALL ATTENTION TO HIMSELF IN THIS MANNER IF HE HAD 
SOMETHING TO HIDE. 


.  .  . 


Morgan Banks has been clear in discussions that ANY TORTURE OR ABUSIVE 
TREATMENT WILL INCREASE RESISTANCE TO AN INTERROGATION, 
AND THUS WILL HAVE PRECISELY THE OPPOSITE OF THE INTENDED 
EFFECT.  .  .  .  IF THE GUIDANCE BANKS PROVIDED IS 
DECLASSIFIED, AND THE GUIDANCE DOES NOT INVOLVE THE 
ABUSIVE TECHNIQUES BLOCHE DESCRIBES IN THIS NEW YORK 
TIMES EDITORIAL, IS BLOCHE PREPARED TO MAKE A PUBLIC 
APOLOGY TO MORGAN BANKS?1826 


Behnke forwarded this summary to Koocher and Levant, commenting that “it has become 
clear that there is, for lack of a better term, a ‘left wing conspiracy’ against APA on this issue, 
something I’ve suspected for a long while but have become entirely convinced of now.”1827  
When Behnke forwarded the email and summary to Banks, he warned Banks in confidence that 
Levine was “really coming after” Banks, and asked Banks to “[p]lease let me know where I’ve 
gone astray.  Also, if you think there are other points I should make, I can do so.  I hope I’ve 
done a good job here. . .”1828  Behnke’s discussion with Levine and comments to Levant, 
Koocher, and Banks demonstrate that he was becoming more defensive and paranoid regarding 
media criticisms of APA and military psychologists.  From this point forward, he increasingly 
turned to his partners and friends in DoD to craft a unified response to critics and to ensure that 
the APA and military media strategies aligned in message and theme.   


Behnke and Banks also coordinated APA’s response to fend off other reporters writing 
articles critical of the PENS Task Force.  On July 19, after Mark Benjamin, a reporter from 
Salon, started reaching out to members of the PENS Task Force for interviews, Behnke emailed 
only the military-affiliated members of the task force to describe the response that APA had been 
giving to similar questions.1829  When Banks circulated one of Benjamin’s previous articles that 


                                                 
1826 Id. (emphasis in original). 
1827 APA_0061056. 
1828 Id. 
1829 APA_0087235. 
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had been highly critical of military psychologists, the group decided to funnel all inquiries 
through Behnke’s office. 


On July 30, 2006, Behnke forwarded to Banks a message he had sent to Levant, Koocher 
and Gilfoyle regarding the adequacy of legal protections and process afforded to detainees, 
asking for Banks’s thoughts on the issue.1830  In a second email exchange on that day titled “Eyes 
only thoughts,” Banks and Behnke discussed their thoughts on the legal status of and rights 
granted to Guantanamo detainees.  Behnke commented that he “got together with Jennifer 
Bryson a few weeks ago,” and that from their discussion, he understood that the International 
Committee of the Red Cross had access to all detainees subjected to interrogation.1831  Banks 
confirmed that “I believe [ICRC] ha[s] access to those at GTMO, but I cannot speak definitively, 
or for the US government, on that question,” commenting that he would need to check with the 
JAGs for accuracy.  It is clear from Behnke’s reference to his meeting with Bryson, an 
interrogator with the Defense Intelligence Agency in the Office of the Secretary of Defense, that 
he was consulting broadly in both military and civilian parts of DoD to receive guidance on APA 
policy. 


Behnke’s requests for advice began to broaden over the following months, to include 
discussions not only of substance but also of presentation.  For example, on September 21, 2006, 
Behnke consulted Banks to ensure that a letter signed by Koocher and Zimbardo, which urged 
Senator McCain to oppose legislation that would exempt the CIA from the absolute ban on 
torture, would not cause problems for him.1832  Two days later, on September 23, Behnke 
forwarded a discussion he had with Koocher regarding how to frame the chronology of APA’s 
responses to the torture issue.  In his message to Koocher, Behnke explained: 


[W]e should think through how the issue is being framed.  The issue has been 
framed (incorrectly, I believe) as disagreement about what interrogation 
techniques are permissible/prohibited.  In reality, within APA there is virtually no 
disagreement whatsoever on this question — there is near total consensus on 
which interrogation techniques are ethical and which are not .  .  . 


I think we do much better to frame the debate as one over the correct strategy to 
reach our common goal: ethical interrogations.  The issue that is the subject of 
debate is whether we should be at places like Guantanamo.  The psychiatrists 
have chosen one strategy: issue a “ban” .  .  .  The problem with that approach is 
that one loses any ability to influence policy — one no longer has a place at the 
table. 


APA’s approach has been to stay engaged to make our voice heard and our 
influence felt. 


                                                 
1830 APA_0062364. 
1831 APA_0062349. 
1832 APA_0061670. 
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When Behnke forwarded his analysis to Banks in confidence and asked for his opinion, 
Banks commented that it was a “[s]olid analysis” and added:  “The bottom line is that there is no 
light between the DoD position and APA’s position, that I can see.  You are VERY correct in 
pointing out that how you frame the debate will determine the outcome.  We help keep them 
safe.  (All those against safety please stand up.)”1833  As Banks’s flippant comment regarding 
safety demonstrates, DoD’s “framing” rested on using public safety and the fear of future attacks 
as a public relations tool.  His comments also demonstrate that he spoke not only on behalf of 
himself, but also as an authoritative voice on how to construe DoD policy.  Indeed, it seems 
likely that Behnke viewed Banks as a critical touchstone in DoD, given Banks’s connections to 
highly-ranked individuals in the medical and operational commands.  This exchange is yet 
another example showing that Behnke and Banks worked together to closely align both the 
substantive policies and the messaging efforts of APA and DoD. 


Several months later, after Stephen Soldz circulated a “Letter to the CEO of the 
American Psychological Association” on November 28, 2006, Behnke prepared a draft response 
and sent it to Banks, asking him to identify any potential problems in the letter and inquiring as 
to what points would make it stronger.1834 On December 3, Banks reacted to the “inflammatory 
language” in Soldz’s letter and commented that he was not aware of any credible evidence that 
John Leso had participated in abuse of any detainees, as the letter suggested.1835  He also 
provided comments on Behnke’s draft response,1836 some of which were incorporated into the 
next revision to Behnke’s letter.1837 


Behnke’s consultation with Banks and Dunivin continued in 2007 and over the next 
several years.  During a debate with another APA member on the Division 39 listserv in January 
2007, Behnke emailed both Dunivin and Banks to solicit their thoughts on what his response 
should be.1838  Banks responded that Behnke should emphasize that APA has consulted with the 
Army in developing a policy and with individual military psychologists regarding how to 
effectively perform their roles.  He also suggested that Behnke emphasize that APA has 
developed policy, offered training, and engaged in consultation with military psychologists to 
“make sure that foreseeable ethical challenges would be forestalled.”1839  Banks concluded by 
providing a quote that Behnke could use in his response: 


This issue is one of the most complex and challenging of any ethical conflict, and 
Dr.  Behnke has helped the Army to carefully craft useful guidelines that protect 


                                                 
1833 APA_0088369 (emphasis in original). 
1834 APA_0063981. 
1835 APA_0089874. 
1836 APA_0089875. 
1837 APA_0063955. 
1838 APA_0063320. 
1839 APA_0063338. 
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the individual detainees, while still allowing the use of psychology’s knowledge 
of human behavior to help our country prevent atrocities.1840 


Banks’s response shows the close collaboration and joint purpose between APA and DoD on the 
vital issue of psychologists’ involvement in interrogations.  In effect, Banks applauded Behnke 
for accepting his guidance and direction in drafting the PENS report to closely match DoD’s 
desired outcome, which allowed DoD to, in turn, use the PENS report to bolster its own set of 
guidelines. 


Behnke’s response to Banks’s comments demonstrates his disdain for critics that opposed 
DoD’s position and his understanding that APA would further DoD’s preferred message without 
permitting any attribution back to DoD:  


[U]nlike some of our colleagues whose ability to generate prattle on this subject is 
apparently endless, you [Dunivin] and Morgan [Banks] have full-time work that is 
hugely demanding and important.  .  .  .  I will work with Morgan’s statement to 
convey his message without indicating that there are particular persons/positions 
to be identified, which with this crew would be a bit like waiving [sic] a bloody 
rag in front of a grizzly.1841  


On January 26, Behnke responded to the Division 39 critic, incorporating some of Banks’s ideas 
regarding the importance of APA’s contribution to DoD.  Behnke wrote: “APA’s approach to 
interrogations is having an increasingly visible and strong presence in the Department of Defense 
and has been adopted into Department of Defense policy . . .”1842  Once again, Behnke accepted 
the guidance of his DoD advisors and allowed them to steer APA messaging and policy. 


As the interrogation issue remained the subject of media stories, private reports, and 
member inquiries, Behnke continued to turn to Banks as an advisor regarding how to respond 
and, increasingly, Banks did the same with Behnke.  In April, Behnke and Banks collaborated 
again on DoD’s response to a speech by Stephen Soldz, which had come to the attention of 
Guantanamo officials.  On April 18, 2007, Banks emailed Behnke the transcript of Soldz’s talk 
about, among other things, psychologists’ involvement in military interrogations, which had been 
delivered the day before.  Banks stated that he: 


[R]eceived a request from the Admiral in charge of GTMO.  The attached article 
was published in the local GTMO newspaper, and he would like me or someone 
‘at my level’ to respond.  I am looking at it right now, but wanted to check and 
see if you were going to address it, or if you had any recommendations … I 
appreciate your thoughts, and if you are planning on a formal response, then, with 
your permission, that would probably be best.1843 


                                                 
1840 APA_0063320. 
1841 Id. 
1842 APA_0063326. 
1843 APA_0091534. 
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Two minutes later, Behnke asked if Banks was available for “a quick shout,” and Banks 
gave Behnke a number at which to reach him.1844  Within two hours, Behnke sent Banks a draft 
response, which claimed that Soldz “leaves out numerous facts central to the discussion, and 
distorts other facts that would lead a reasonable person to precisely the opposite conclusions that 
he appears to draw.”1845  It is clear that Behnke and Banks were, by this point, acting as a true 
partnership: not only did Behnke lean on Banks for guidance, but Banks also requested advice 
and assistance from Behnke in drafting statements and talking points for DoD.  Moreover, it is 
clear that the partnership was not just between the two men, but rather their respective entities as 
well.  Banks’s message revealed a direct line between him and the commander of Guantanamo, 
and asked that Behnke assist him in drafting a statement in defense of DoD that was specifically 
requested by the DoD commander. 


Upon receiving Behnke’s proposed response, Banks responded that the draft was 
“[f]antastic” and asked “[a]s we figure out what the admiral wants, can I give you credit, or is 
this ‘deep bacground’ [sic]?”  Behnke replied that it was “probably best to keep me on deep 
background, at least for the moment. . . . Let’s see what the admiral wants, and then we can 
refine if need be.”1846  Banks commented that he “plan[s] on using [the draft], and [doesn’t] like 
to plagiarize,” and Behnke responded: “Well Morgan, it may be my words, but it’s all yours 
conceptually.”1847  The coordination between Behnke and Banks to keep Behnke’s role 
concealed echoes their maneuvering to keep hidden Banks’s guiding hand in statements Behnke 
made on behalf of APA.  Behnke and Banks acted as teammates in their efforts to shape APA 
and DoD messaging, but in many ways they were “silent” partners: Behnke and Banks ensured 
that the joint effort was concealed from their respective entities, and that it appeared to APA and 
DoD leaders that each was acting independently on behalf of his own organization.  This 
exchange is yet another indication that an important part of the collaboration was concealing the 
shared effort from anybody not directly involved in the partnership. 


On May 15, 2007, Behnke reached out to Banks to ask him for advice on the latest draft 
of a statement he was preparing regarding APA’s stance on interrogations.1848  He commented 
that “[w]e’re starting to take some pretty heavy fire again, in anticipation of Convention.  Would 
prefer that we weren’t meeting in San Francisco this year, but that’s well above my pay 
grade.”1849  Behnke was likely concerned that APA would encounter more aggressive protests 
and criticisms in such a liberal city, some of which they might have avoided by holding 
Convention in another location.  The following day, Behnke alerted Banks that Katherine Eban’s 


                                                 
1844 APA_0091536. 
1845 APA_0065361. 
1846 Id. 
1847 APA_0065369. 
1848 Isolated requests for advice continued over the following months.  For example, on May 29, Behnke 
forwarded a post to the Social Justice Division listserv related to Soldz’s article titled “Pentagon IG 
Report Details Central Role of Psychologists in Detainee Interrogations and Abuse: Shrinks and the 
SERE Technique at Guantanamo,” asking Banks whether they could discuss it.  Banks replied 
“[c]ertainly.”  APA_0092295. 
1849 APA_0065817. 
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piece for Vanity Fair was getting close to publication, and that “a focus of her article will be 
SERE.  I don’t think it will be pretty . . . Did you ever actually speak with her?”  Banks 
responded that he did not speak with Eban and asked Behnke what he thought she would write in 
her article.  Behnke replied that he did not know what Eban was planning.1850 


On June 10, 2007, Dunivin wrote to Newman, Behnke, and Farberman about an open 
letter from “Concerned Psychologists” to APA President Sharon Brehm, which had been issued 
as a press release the day before, commenting “[t]his is pretty ugly.”1851  Several days later, on 
June 14, Behnke reached out to Dunivin to ask her to put him in touch with a JAG in the Army 
so that he could ask “a couple of questions about law and interrogations” in connection with a 
response he was composing to the open letter.1852  Behnke’s request to Dunivin is another 
example of his pattern of bringing in his teammates in DoD to give guidance regarding APA’s 
public statements.  Notably, Behnke did not have a habit of engaging in broad outreach:  Sidley 
has found no evidence that Behnke would regularly contact individuals aligned with peace 
psychology for their input regarding APA’s position statements, and there is no evidence that he 
reached out to a human rights lawyer in this case.  Rather, Behnke consistently consulted with 
only his partners at DoD for feedback and advice on the statements APA would make. 


At this point, Behnke and Banks began to become more guarded in their conversations, 
instructing one another to destroy records of their communications.  On June 17, after Banks 
made a passing reference to his “successful interview, (I think .  .  .  .),” Behnke responded that 
he looked forward to hearing about it and asked if he could mention that Banks had spoken to the 
Senate Armed Services Committee.1853  Banks responded: 


Steve, (Please delete this after reading it.  It is for your eyes only.) 


I still owe you an answer on that.  I completely forgot to ask.  My expectation is 
that it will be OK, but I want to make absolutely sure.  There is some REAL 
politics going on here.  I mean REALLY naked politics.  There are a couple 
things I want to run past my lawyer first, based on some of the things they said.  I 
am 95% sure I will give you a bunch that you can say, but not until late tomorrow. 


Overall, though, I believe that I was able to give an accurate picture of my 
behavior.  .  .  .  I gave them a copy of the PENS report, although I expect they 
were already fully aware of it.  They did not question me at all on it, other than a 
final ethical question that I answered by referring to the report.  .  .  . 


PLEASE DELETE this email after you have read it. 


                                                 
1850 Id. 
1851 APA_0092064.  Behnke also received the open letter as a forward from Brad Johnson.  A number of 
military individuals, including Banks and James, had provided comments on the letter.  APA_0097952 & 
APA_0097953.   
1852 APA_0091956. 
1853 APA_0066717. 
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Behnke assured Banks that the email was “[d]ouble deleted.”1854  


The following month, Behnke’s DoD partners again contacted him to request confidential 
advice regarding a public statement DoD planned to make to APA itself.  On July 2, 2007, in an 
email titled “Please review, then destroy,” Banks sent Behnke a first draft of his letter to Brehm, 
lobbying her to continue APA’s support of military psychologists.  Banks asked Behnke to be 
“brutal” in his revisions because “this is damn important to me.”1855  Because it was not 
approved for distribution, Banks requested that Behnke destroy it after giving him feedback.1856  
On July 7, Banks forwarded another draft of the same letter to Behnke, again requesting 
feedback.1857  The following day, Behnke sent Banks a robust set of comments to what he 
characterized as “one smokin’ letter.”  Behnke suggested that Banks frame his message more 
positively to remove the “tinge of a defensive tone,” and added several substantive points.1858  
He concluded by proposing two new paragraphs as a “brief ending”: 


The recent report of the DoD Inspector General has generated much discussion 
and debate.  As I have explained, I take issue with some of the facts presented in 
the report.  Nonetheless, I do believe the report captures a truth: A conflux of 
factors led to behaviors that fall beneath the dignity of the United States and that 
have placed a stain on our country’s reputation.  It is essential that we as a 
profession and we as a country understand what occurred, to ensure that those in 
our country’s custody are never treated in any manner other than with dignity and 
respect.  To that end I am giving the Senate Armed Services Committee my full 
cooperation and I encourage all of my colleagues to do likewise. 


At the same time, I must implore you, as President of the Association, and those 
who are writing these letters, that besmirching the reputations of psychologists 
will not serve any worthy goal.  There are psychologists—several of whom served 
on the PENS task force—who have expended considerable professional efforts at 
great personal cost to uphold our core values and to ensure the humane treatment 
of all detainees.  It is a tragedy that some of these courageous individuals have 
now had their reputations tarnished based on conjecture, speculation and 
innuendo.  The tragedy is compounded because some of these individuals, by 
virtue of their positions, are not able to speak out in their own defense.”1859 


In Banks’s next draft of the letter, he accepted Behnke’s substantial revisions and 
additions almost without alteration.1860 Although Banks had written an initial draft, Behnke’s 
                                                 
1854 Id. (emphasis in original). 
1855 APA_0097254; APA_0097255. 
1856 Id. 
1857 APA_0097148; APA_0097149. 
1858 APA_0066941. 
1859 Id. 
1860 Banks omitted the phrase “to uphold our core values,” perhaps thinking that this rhetorical flourish 
might not be credible. 
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substantial comments and partial rewrite demonstrate that he, in practical effect, ghostwrote a 
message from DoD that was intended to lobby his own organization. 


Banks and Behnke’s agreement beginning in June to not only speak in confidence, but 
also to destroy the records of their conversations might explain why records of communications 
between the two drop off sharply during the summer of 2007.1861 It is impossible to know 
whether their discussions tapered off naturally as Behnke needed less guidance or whether the 
two continued to discuss their joint media and policy strategies.  However, the abrupt end to 
conversations between Behnke and Banks in Sidley’s records at precisely the same time that 
Banks began instructing Behnke to delete their messages strongly suggests that their discussions 
continued, but that records were destroyed in an attempt to conceal the collaboration.1862 


VI. BEHIND-THE-SCENES COORDINATION WITH DoD REGARDING THE 2007 
COUNCIL RESOLUTION: AUGUST 2006 – AUGUST 2007 


At the August 2006 Council meeting, Neil Altman, representing Division 39 
(Psychoanalysis), moved to add a new business item titled “Psychologist Participation at US 
Detention Centers” for consideration at the August 2007 Council meeting. The main motion of 
the item requested that Council opt for “a moratorium on the participation in any form, of 
psychologists at detention centers where the rule of law (international and domestic) has been 
called into question by the executive branch of the US government.” Altman introduced 
“substitute motion #1” to accompany his main motion, which requested that Council adopt a 
resolution to put a moratorium on psychologists’ involvement in U.S. detention centers.  The 
motion was referred to the Board of Directors, and six Boards and Committees.1863  


Shortly after Council met, Behnke started drafting messages designed to convince APA 
members to embrace a policy of engagement in the complex ethical issues related to 
interrogations.  On August 24, 2006, Behnke asked Banks to review a draft email responding to a 
discussion about ethics and interrogations taking place on the Division 44 (Society for the 
Psychological Study of Lesbian, Gay, Bisexual and Transgender Issues) listserv and to let him 
know “if it looks okay.”1864  In that draft email, Behnke argued that there was no disagreement 
                                                 
1861 Indeed, the only other significant communication we found in APA’s email records between Behnke 
and Banks leading up to the August 2007 Convention was a July 7 request for Banks’s preclearance of a 
response to Steven Reisner’s inquiry regarding whether implementing the techniques from Rumsfeld’s 
April 16, 2003 memorandum would constitute a violation of the Ethics Code and PENS Report.  
APA_0066964. 
1862 Sidley considered whether the tempo of discussions between Behnke and Banks might have changed 
because Banks deployed overseas or otherwise became less available, but Banks confirmed that he was 
stationed at Fort Bragg during 2007 and 2008 and did not deploy overseas during that time.  Email from 
Banks to Sidley (June 24, 2015). 
1863 Approved Minutes of the Council (Aug. 13 –16, 2006) & Draft Nonconfidential Minutes of the Ethics 
Committee (Oct. 26 – 29, 2006).  The Boards and Committees that reviewed the motion were: 1) the 
Ethics Committee; 2) the Board for the Advancement of Psychology in the Public Interest; 3) the Board 
of Professional Affairs; 4) the Committee for the Advancement of Professional Practice; 5) the 
Committee on Division/APA Relations; and 6) the Committee on Legal Issues. 
1864 APA_0062048. 
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among the membership that ethical interrogations did not involve torture or CIDT, and that 
“APA must decide between a policy of engagement or a policy of disengagement.”  Behnke 
concluded that “[n]ature abhors a vacuum, and if APA pulls out there will be others to fill that 
space.  I think it makes good sense for APA to stay engaged to make our positions clear and our 
influence felt.”1865  


On the same day, Art Levine from the Washington Monthly emailed Behnke and asked 
him about the following off-the-record comment he made about Morgan Banks in relation to the 
PENS report:  “WHY IN THE WORLD WOULD BANKS RAISE HIS PROFILE BY 
PARTICIPATING ON AN APA TASK FORCE THAT WOULD EXPOSE HIM TO 
PRECISELY THE KIND OF SCRUTINY HE HAS RECEIVED FOR THIS ROLE??”1866 
Within twenty minutes, Behnke forwarded Levine’s question to Banks and asked him to “please 
advise.”1867 Banks responded later that evening and told Behnke that his support “means a great 
deal to [him].” Banks suggested that Behnke respond with the following: 


Dr. Banks is working hard to put into place a written policy of what psychologists 
may and may not do while supporting interrogations […] You have seen what we 
are trying to put into place, and it is totally consistent with the ethical standards of 
the APA.  Currently, Dr. Banks is away from his office, and will not return until 
next month […] Dr. Banks agreed to be a member of the Task Force in order to 
establish clear ethical guidelines for his psychologists.1868 


Incorporating Banks’s suggestions, Behnke sent a draft statement back to Banks for his 
approval several minutes later. The revised draft stated: 


Morgan Banks has made clear that the effect of SERE training is to increase 
resistance to interrogation. Thus, relying upon SERE techniques to interrogate 
would be directly counterproductive to the goal, and so not part of any competent 
interrogator’s technique. Dr. Banks has vigorously and steadfastly advocated that 
interrogation must in every instance be safe, ethical, and effective and on the 
PENS task force Dr. Bank’s [sic] role was to help establish these clear ethical 
guidelines that would be the rule for APA members and for any psychologist 
advising or consulting to an interrogation.1869 


Shortly thereafter, Behnke began to engage in a back-and-forth email discussion with Art 
Levine from Washington Monthly, who focused on the issue of APA’s lack of clear guidance on 
specific examples of interrogation techniques that would be considered unethical.  On September 
9, 2006, Levine emailed Behnke and pointedly asked “if there is such universal agreement 
between leadership and dissident members over abusive interrogations, why hasn’t the APA in 


                                                 
1865 Id. 
1866 APA_0062039 (emphasis in original). 
1867 Id.  
1868 Id. 
1869 APA_0062033. 
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writing and proclaimed from the rooftops specific techniques [sic] that are banned and 
psychologists should have no role in whatsoever?”1870 About an hour later, Behnke responded 
emphatically that there is  


“NO fight over definitions in APA of what is abusive … NO ONE IN APA is 
arguing that it is okay to use PHOBIAs [sic], PAINFUL STRESS POSITIONS, 
WATERBOARDING, DISROBING, EXTREME TEMPERATURES, ETC.  
ETC., IN INTERROGATIONS.  THIS IS NOT WHAT THE DEBATE IS 
ABOUT—THERE IS NO ‘IT SHOULD BE OKAY TO MAKE SOMEONE 
STAND FOR 4 HOURS’ CONTINGENT IN APA.  ALL AGREE THAT 
THESE TECHNIQUES ARE UNETHICAL, AND THAT NEEDS TO BE 
MADE VERY CLEAR IN THE ARTICLE!”1871 


Less than twenty minutes later, Behnke sent Levine another email, in which he stated that 
while people might criticize APA for not communicating “quickly or clearly enough”:  


What is absolutely false and incorrect is that there is any group of APA members 
in favor of these techniques, or that the Ethics Committee in its 
commentary/casebook will leave any room for such techniques. . . . EVERY 
MILITARY PSYCHOLOGIST WITH WHOM I HAVE SPOKEN WOULD BE 
IN VIRTUALLY COMPLETE AGREEMENT WITH REISNER, ZIMBARDO, 
ET AL., ON WHAT SPECIFIC TECHNIQUES SHOULD BE PROHIBITED.1872    


The next day, Behnke followed up with another email to Levine and emphasized once again that 
“the APA membership is in near total agreement on what specific techniques should be 
prohibited: Reverse SERE techniques, waterboarding, forced nudity, painful body positions, the 
use of phobias, extreme temperatures, ‘torture light,’ etc., etc.  As I say, in the 
casebook/commentary the Ethics Committee will make clear that all such techniques are 
prohibited, and there is no voice in APA to argue in favor of such techniques—it’s simply not an 
issue.”1873 The conversation continued in this vein over the next few days, with Behnke 
repeatedly insisting that an Ethics Committee commentary/casebook would be out “very soon” 
And would address Levine’s questions about prohibiting specific techniques.1874  No such 
commentary was produced until 2011, five years later, when the Ethics Office posted a collection 
of vignettes to its website. 


Whether it was in direct response to Altman’s proposed moratorium, or in light of 
mounting pressure from journalists like Levine who pushed for the APA to be clearer on its 
stance with respect to specific interrogation techniques, Behnke started contemplating whether to 
issue a statement from the Ethics Committee on specific techniques.  As with other matters, 


                                                 
1870 APA_0061806. 
1871 Id. (emphasis in original). 
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Behnke checked in with Banks first to make sure he approved.  A few days after his exchange 
with Levine, on September 17, 2006, Behnke contacted Banks to ask whether it “would present 
any problems” for him if APA adopted a resolution “in terms of what is 
prohibited/permitted.”1875  Behnke added: “I assume not, but let me know.”1876  Presumably, 
Behnke assumed that an APA pronouncement against a specific set of techniques would not be 
problematic for Banks because Behnke knew the Army had just released its own list of banned 
techniques.  Only ten days earlier, when Behnke and Banks exchanged emails on the topic of the 
newly revised Army Field Manual, Behnke exclaimed “[e]xcellent news … How can I get a 
copy.”1877   The newly-approved Army Field Manual on Human Intelligence Collector 
Operations 2-22.3, issued in early September 2006, had set out a list of prohibited interrogation 
tactics.1878  Although Sidley does not have a record of Banks sending Behnke the Manual, it is 
clear that Behnke obtained it because he forwarded a link to the Manual to Koocher on October 
3, in preparation for one of Koocher’s media appearances.1879 In his email to Koocher, Behnke 
said the Manual showed “very positive developments in terms of identifying specific techniques 
that are ethical and unethical.”1880 


Banks responded to Behnke’s query about prohibiting techniques by agreeing it would be 
fine as long as APA “adopt[ed] a resolution that endorse[d] the new manual.”1881 However, 
Banks cautioned that “you may want to be very careful about not inadvertently limiting what 
police or other law enforcement psychologists can do.  DoD psychologists will abide strictly by 
the manual.”1882 Banks further elaborated on the Manual in an October 4, 2006 email to Behnke, 
explaining that even though the Army Field manual contained a list of  “prohibited actions” that 
could not be used “in conjunction with intelligence interrogations,”1883 and “although the 
revisions are substantial, at least in explicating do’s and don’ts[,] [t]he techniques really haven’t 
changed much. The ugly truth is that it is a MUCH better read, with much better explanations, 
but little substantial change.”1884  Behnke responded to thank Banks for his explanation and to 
“certainly let [him] know if there is anything we can do here in the APA Ethics Office to support 
you and your colleagues in the incredibly challenging and important work you all are doing.”1885  


                                                 
1875 APA_0061765. 
1876 Id. 
1877 Id. Behnke eventually requested the link to the Manual from Banks because Behnke could not access 
the Army home page. 
1878 FM 2-22.3 Human Intelligence Collector Operations, available at 
http://armypubs.army.mil/doctrine/DR_pubs/dr_a/pdf/fm2_22x3.pdf. 
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The concept of listing and restricting specific interrogation techniques is something 
Behnke had staunchly resisted a year earlier during PENS.  In a sharp turnaround, it appears 
Behnke became comfortable proposing and supporting a resolution prohibiting particular 
techniques only after the Army adopted a Field Manual restricting certain harsh techniques and 
Banks pre-cleared his proposed strategy.  


On October 23, 2006, Behnke informed Banks that the Ethics Committee was meeting 
during the last week of the month—in a few days—to discuss whether to support a statement 
condemning specific psychological methods used in interrogation, including sensory deprivation, 
sleep deprivation, stress positions, sexual shaming, exposure to extreme temperatures, and 
waterboarding.  Specifically, Behnke stated that the Ethics Committee was going to consider six 
points that Mike Wessells had identified after Behnke requested his thoughts on what a “simple 
one-page statement” on ethics and interrogation would contain.1886  Behnke sent Banks the points 
Wessells had proposed, with only minor changes: (1) recognition and condemnation of the use of 
specific psychological methods; (2) explicit recognition that methods such as waterboarding and 
prolonged sleep/sensory deprivation constitute torture; (3) expression of strong concern that 
certain methods are still used by the CIA and groups to whom interrogations may be outsourced; 
(4) recognition that psychologists have an obligation to report these methods if they 
see/hear/suspect/know of their use; (5) strong expression of commitment to international human 
rights obligations as defined under the Convention Against Torture (“CAT”) or Geneva 
Conventions; and (6) strong call for psychologists not to participate in interrogations or be on 
sites that have operated outside of the Geneva Conventions, including Guantanamo Bay.1887  


Behnke told Banks that his sense was that the Ethics Committee could support all of 
these statements, with the exception of the last point.1888 Banks responded that an 
OSTG/MEDCOM Policy statement had finally been signed and said that it would be “helpful if 
the Ethics Committee could review a copy of it before they make another statement.”1889  Banks 
also added comments after each of the proposed statements Behnke had sent to him.  As to the 
first statement, Behnke expressed the following reservation:  


This statement could be interpreted to be fairly restrictive, depending on how 
“sleep cycle inversion” is defined.  Is it ethical to question someone at 3:00 AM?  
One could read this to imply that it is unethical.  Generally speaking, I concur 
with the prohibition against using sleep deprivation as a technique, but the devil is 
in the details, and the more that the committee says, the more details are out there 
for someone to use against US soldiers.1890 
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Banks “concur[red]” with the second statement, adding that “[t]hese are already 
prohibited by the FM [Field Manual].”1891  To the third statement, he commented that he had “no 
knowledge of anything referenced … I am only concerned with the proper use of legal 
techniques, as laid out in the new FM.”  He found the fourth statement to be “consistent with the 
TF report, unless we are now defining ‘these methods’ to include what time of day we question 
someone.”  In response to the fifth statement, he said that the “US is a signatory to both [CAT 
and Geneva Conventions].  Therefore they are US law.  If you want to again state that 
psychologists must abide by US law, then OK.”  As a postscript, Behnke joked about the 
repetitiveness Banks alluded to, asking over and over whether the Committee should state that 
“psychologists must abide by US law.”1892 And, as Behnke predicted, Banks had a strong 
response to the proposed sixth statement, which essentially called for a moratorium of 
psychologists participating in interrogations or “be[ing]” on sites that do not operate consistent 
with the Geneva Conventions: 


As you are aware, this statement is more than a killer, it is grosslyinaccurate [sic], 
and demonstrates a very simplistic (if not juvenile) understanding [sic] of the 
issues. If any statement similar to this came out of the ethics committee, it 
would have very negative repercussions.1893 


Banks concluded his comments by stating that “[w]ith the exception of the last (really 
silly) statement, I generally see no problem with the rest, other than the comment about ‘sleep 
cycle inversions.’ I am not sure what that actually means, and would be afraid that it could be 
interpreted in a very broad manner.”  Behnke thanked Banks for his comments and changed the 
statement regarding sleep deprivation, stating that “[i]n terms of the sleep issue, I think we will 
likely use something on the order of ‘depriving an individual of necessary sleep for the purpose 
of eliciting information,’ or something of that nature.  Would that sound okay?”   


Banks responded to Behnke’s amended language on “the sleep issue,”  stating that 
“‘depriving an individual of necessary sleep for the purpose of eliciting information’ sounds 
pretty good at first blush.  Necessary sleep obviously doesn’t imply ten hours a day, but the 
statement does appear to meet the intent of those who want to make sure we don’t abuse people.  
As always, your writing is concise and clear.”1894  As had become a pattern, Behnke sought pre-
approval of his statements and conformed APA’s policy to Banks’s suggestions. 


Behnke then asked Banks how he could obtain a copy of the OSTG/MEDCOM policy 
and on Banks’s advice subsequently submitted a formal request for it.1895  Behnke received a 
copy of the OSTG policy statement from Banks on October 26, 2006, the first day of the Ethics 
Committee’s four-day meeting.1896  According to the minutes for the meeting, the Committee, as 
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the “lead group” for Altman’s resolution, reviewed and discussed the proposed resolution.  On 
October 31, Banks wrote to Behnke to ask how the policy, which Bruce Crow had sent the 
previous day to Koocher and Behnke (copying Banks and Dunivin), had been “received”  and 
whether it “help[ed] with the deliberations.”1897  Behnke responded that “it blew the Committee 
away that the PENS report was appended to the document.”1898  This series of communications 
shows that Behnke sought Banks’s approval for every turn of phrase he might suggest to the 
Ethics Committee in regard to this topic and that Banks and Behnke worked together to ensure 
that the Ethics Committee did not take any positions that undermined the policies adopted by the 
military.   


After the Ethics Committee’s meeting at the end of October, and after consulting with 
Banks, Behnke sent Altman a letter from the Ethics Committee on November 1, 2006 and stated 
that they were “eager to engage in a dialogue with [Altman] over what the Committee views as 
the item’s central ethical issues.”1899 The letter noted several issues: 1) the Committee was 
uncertain as to the intended scope of “U.S. detention centers” and believed that it could be 
interpreted to include psychiatric hospitals, jails and prisons, or immigration centers; 2) the 
Committee was unclear which group of individuals Altman wished to identify as “foreign 
detainees”; 3) the Committee wanted Altman to explain what he thought his proposal could 
achieve that the August 2006 Council Resolution did not; 4) the Committee asked why Altman’s 
proposal focused on the nature of a setting rather than specific behaviors; 5) the Committee 
questioned why the decision to work in the settings set forth in the proposal cannot be made by 
an “ethically-minded psychologist who fully supports and desires to abide by all of the relevant 
APA statements and resolutions”; 6) the Committee wanted Altman to distinguish between a 
political basis for his proposal and an ethical basis; and 7) the Committee wanted a better 
understanding of the implications of setting such a precedent and how establishing a moratorium 
based on location might preclude psychologists from practicing in other settings.1900 


Later in November 2006, Behnke again reached out to Banks to see if he would have any 
objection to an APA statement condemning the use of psychology or psychological techniques 
for the purpose of torturing or abusing any individual.1901 At this point, Behnke was still 
reviewing Altman’s resolution and on November 23, 2006, he asked Banks to help formulate an 
Ethics Committee response to a November 5 letter from Altman.  In the letter, Altman responded 
to several points raised by the Ethics Committee and identified several additional issues, 
including: 1) in a situation where there is an inconsistency between the human rights standards of 
the United Nations and those of the U.S. government, there should be clear guidance to 
psychologists who may be caught between differing standards; and 2) certain ethical standards, 
such as 1.02 and 1.03, should be revised so that lawful U.S. orders do not trump ethical 
principles and psychologists’ commitment to international law.  In his comments, Banks stated 
that there were “several logical flaws” in Altman’s argument, most significantly Altman’s “lack 
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of faith in the U.S. political system,” and his position that the APA should “categorically side 
with ‘international law.’”1902 He also stated that Altman failed to address the “ethical 
responsibility we have to society,” and failed to recognize that it is “ILLEGAL for a soldier to 
disobey a legal order. . .” Banks warned that Altman was essentially arguing that soldiers should 
disobey legal orders, and that this would be “dangerous ground that he, and potentially APA, are 
treading.”1903 Finally, Banks commented that he could “foresee very unpleasant results, both to 
the profession and to APA” if APA were to accept Altman’s position on international human 
rights laws governing the conduct of APA members, warning that “[w]e run the risk of becoming 
as impotent as anthropology.”1904 Interestingly, when Sidley spoke to Nancy Sherman, the Chair 
in Ethics at the United States Naval Academy, she commented that all military personnel have a 
duty to abide by their moral conscience and to “never accept an order [they] believed to be 
immoral.” In fact, Sherman stated that soldiers had a moral obligation to “question orders, right 
up the chain of command, and disobey orders if [they] must, if they think an order involves 
immorality.”1905 


Altman and the Ethics Committee exchanged several additional letters between 
November 2006 and January 2007, in which the Committee continued to express concerns about 
the scope of Altman’s proposed moratorium and seemed generally unsupportive of the 
resolution.  Based on a review of the email traffic during this time, it looks like the Ethics 
Committee mostly communicated via teleconferences, and did not hold in-person meetings to 
discuss Altman’s proposal.1906  The proposal of drafting a statement or a commentary/casebook 
on the use of specific interrogation techniques seems to have dropped off the Committee’s (and 
Behnke’s) agenda and Sidley did not find any relevant email discussions on this topic. It was not 
until March 2007 that the issue of drafting a statement on specific interrogation techniques 
resurfaced. On March 13, 2007, Behnke requested Banks’s feedback on a draft titled “Statement 
of the APA Ethics Committee” that articulated a broad position statement and asserted an 
“absolute prohibition against the use of” certain techniques.  He asked Banks to “make sure 
we’re okay.”1907 A portion of this statement ultimately became the basis for the substitute motion 
(“substitute motion #2”) that Behnke drafted for the Board in June 2007, which was proposed as 
an alternative to Altman’s substitute motion #1. The next day, Banks sent Behnke changes, after 
which Behnke responded, “I’ve tweaked in light of your comments; could you take a second 
gander?”  In response, Banks lauded Banks as a “silver tongued devil” and said he was humbled 


                                                 
1902 APA_0090008. 
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by Behnke’s changes.1908  This iterative process is yet another demonstration of the close 
coordination between Behnke and Banks to craft statements protective of DoD’s policy 
preferences. 


By March 19, 2007, the Ethics Committee had approved the final draft of the statement.  
Behnke forwarded the final draft to Banks in an email titled “Final check,” pointing his attention 
to a specific statement that the Committee “wanted to ensure that the statement would not cause 
a problem for SERE training.”1909 Later that day Banks responded, telling Behnke “Good job.  I 
should have caught that.  Thanks for showing it to me.”1910   


During his interview with Sidley, Behnke stated that his focus on addressing specific 
techniques from an ethical perspective was prompted by his attendance at a program hosted by 
the Wright Institute in March 2007, at which Alfred McCoy talked about certain interrogation 
techniques that were consistently used throughout history.  According to Behnke, his own 
thinking about the issue of specificity “shifted” at that point, and he decided that specific 
techniques may need to be addressed.  But, as the email traffic shows, Behnke actually began 
considering prohibiting specific techniques much earlier in October 2006, and that the first step 
he took was to check in with Morgan Banks to determine whether this would be a problem for 
DoD. 


At the same time he started drafting the Ethics Committee statement, Behnke also worked 
behind the scenes to generate opposition to the proposed resolution that Altman eventually 
presented at the Consolidated Meetings on March 23 – 25, 2007.  Behnke coordinated with 
Michael Gelles, Banks, and APA staff members to draft letters, which would go out under 
others’ names, that argued against the resolution.  


For example, as early as March 7, 2007, Behnke composed a draft letter addressed from 
Michael Gelles to the presidents of the Divisions for Social Justice, Division 19, Division 48, 
Altman, and Moorehead-Slaughter.  A second version of the letter dated March 11 showed 
substantial revisions.1911  On March 11, Behnke sent the revised version to Heather Kelly in an 
email with subject line “Let me know— ”.1912  On the same day, he sent the draft to Rhea 
Farberman, stating that “attached is a letter from Mike Gelles to the people working on the Neil 
Altman (moratorium) resolution.  Could you read and let me know what you think?”1913  
Although the letter was written in Gelles’s voice, an email from Behnke to Gilfoyle with the 
subject “Need your eye…” makes clear that Behnke, not Gelles, was the original author of the 
letter: 
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Mike G. has edited the letter I wrote — wanted to put it into his own words.  I’ve 
edited his draft — I think this will do what we want.  Could you read and see 
whether you hear any sour notes?1914 


In several interviews, neither Behnke nor Gilfoyle said they remembered any actions 
undertaken by APA staff in opposition to Altman’s 2007 resolution. Indeed, Behnke stated 
repeatedly to the interview team that he worked with all sides to try to work toward or with the 
“common ground” or a “middle way.”1915 However, it is clear that Behnke ghostwrote a letter in 
direct opposition to the Altman resolution to pursue his own agenda.  


Later the same day, Gilfoyle wrote back and embedded a comment, here italicized and 
bolded for the reader’s reference, in the draft letter:  


Rather than focus on what psychologists cannot do, I would respectfully suggest 
that it would now be more productive for APA to write a resolution [??? Could 
he just say “provide guidance on”— do we want or need a resolution that 
parses ambiguous situations?] that focuses on promoting ethical behavior, 
addresses what psychologists in challenging and ambiguous ethical situations may 
do to ensure they remain firmly within the bounds of our ethics, and specifies 
what we as colleagues can do to support their efforts.1916 


Behnke incorporated Gilfoyle’s comment and sent a draft of the amended letter to 
Jennifer Bryson.1917  He also sent an updated version to Kelly1918 and Farberman.1919  He sent 
another amended version on March 12 to Kelly1920  and on March 13 to Farberman.1921  Finally, 
on March 14, Behnke emailed Farberman, copying Pamela Willenz, Manager in the APA Public 
Affairs Office, to further plan the impact of Gelles’s letter: 


Rhea, when Mike Gelles sends his letter to Neil Altman and Olivia, Olivia is 
going to distribute to individuals and groups working on the resolution.  While 
many people have heard of Mike, many have not.  Do you think it would make 
sense, when Olivia forwards the letter (the letter will be a pdf file), for her also to 
forward the Boston Globe article below (again as a pdf),1922 for people who don’t 
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http://www.boston.com/news/world/latinamerica/articles/2005/03/16/abuse_led_navy_to_consider_pullin
g_cuba_interrogators. 


JA2642







INDEPENDENT REVIEW REPORT TO APA  POST-PENS PERIOD     
 


406 
 


know about Mike to read and know who he is/what he did?  It will definitely set a 
context for the letter. . . 1923 


Farberman responded: 


Steve—I understand what you are trying to achieve but I think attaching the news 
article might turn people off.  How about Olivia attaching a short cover memo to 
Mike’s letter that give the “facts” of Mike’s intervention at Gitmo—to put this 
letter and his knowledge of the issue in context, etc.1924 


Despite Farberman’s response, Willenz emailed Behnke back to say that she called the Globe 
about “making a pdf of this article and distributing it.  It may take day or two for them to 
respond.”1925   


On the morning of March 14, Behnke attached a signed version of the letter dated March 
16 to an email to Kelly that read: 


Mike Gelles, as many of you are aware, is an APA member who brought abuses 
at Guantanamo Bay to the attention of his superiors.  Dr. Gelles’ actions have 
been discussed in the media and described by medical ethicist Steven Miles as a 
“successful medical protest of prisoner abuse.”  Attached please find a letter Dr. 
Gelles has written regarding the moratorium resolution.1926 


On the same day, Behnke sent the signed letter to Ellen Garrison, asking her to “[p]lease 
let me know what you think.”1927  That evening, Behnke sent a version of the letter to Gelles,1928 
and later that evening, Gelles sent a version of the letter, signed and dated March 14, to Altman 
and Moorehead-Slaughter.1929 There was no indication in Gelles’s cover letter that Behnke had 
drafted and provided heavy revisions to the letter, or that other APA staff had reviewed and 
commented on it. 


Moorehead-Slaughter then sent Gelles’s letter to Judy Strassburger with the following 
introductory note: 


Dr. Mike Gelles is an APA member whose actions at Guantanamo Bay, calling 
abuses to the attention of his superiors, resulted in what medical ethicist Steven 
Miles has called a “successful medical protest of prisoner abuse.”  Dr. Gelles’ 
actions have been discussed in the press, including in the New Yorker Magazine.  
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Attached please find a letter Dr. Gelles has written regarding the moratorium 
resolution.  


I thought the Board of Directors would have an interest in hearing Dr. Gelles’ 
perspective.1930 


Again, the cover email gave no indication of Behnke’s or APA’s role in authoring Gelles’s letter.  
On March 15, 2007, Behnke and Gelles exchanged emails discussing the importance of each 
other’s work and contributions.  Gelles encouraged Behnke to “reach out to Mora,” and Behnke 
told Gelles that his “letter lends itself to an excellent op-ed, or an article.”1931 


On March 18, Altman sent an email to Moorehead-Slaughter and Gelles, appending “a 
draft of my response to Mike's letter. I may want to tweak it a bit until tonight, but I wanted to 
give you a sense of the drift of my thoughts.  If possible, I'd appreciate it not being sent out till 
Monday, but if it has to go ou[t] today, it[’]s OK to send this out.”  The next day, Altman sent 
the exact same email to Moorehead-Slaughter and Behnke with his draft attached.1932   


Less than four hours after receiving it, Behnke forwarded Altman’s proposed response to 
Gelles’s letter to Morgan Banks.  Behnke asked Banks for “two to three examples of factual 
inaccuracies to include in a draft response,”1933 adding that “[i]f you keep it between us at the 
moment, that would be much appreciated.”1934  Clearly, Behnke sought Banks’s help in 
dismantling Altman’s draft response to Gelles as he had done many times before.  Banks 
responded on March 20, 2007 with 17 comments that pointed out areas of disagreement with 
Altman.1935  In his cover email, titled “Eyes Only,” Banks said that for personal reasons1936 he 
was working from his home account “and will destroy it [the document] once you [Behnke] tell 
me you have received it.”1937 


On March 19, Gelles sent Behnke a draft response to Altman’s letter, explaining: 


I would like to respond in particular to the inaccuracies and misunderstanding that 
I suspect comes from media coverage and stories that have become distorted and 
outdated over time.  As you know, there has been significant progress made with 
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the help of APA and others in this area with psychologists who continue to 
conduct consultation.1938  


Behnke prepared to distribute Gelles’s letter more widely, forwarding Gelles’s proposed 
response to Farberman and asking her to “[p]lease review” it and the cover email Behnke drafted 
for Council under Moorehead-Slaughter’s name.1939   On March 20, 2007, with some minor 
edits, Moorehead-Slaughter sent the text Behnke drafted for her to the Council listserv.  When 
Dunivin congratulated Gelles on the letter, Gelles responded that he was “committe[d] to do 
whatever I can to help “you and our colleagues.”1940  On April 4, 2007, Behnke reviewed and 
edited another letter from Gelles, noting that he opted to keep “the ideas we [Behnke and Gelles] 
discussed.”1941  Behnke added that “[w]e’ll have this off our desks by the end of the week.”1942  
Behnke sent a draft to Farberman, who provided edits,1943 and on April 5, 2007, Gelles circulated 
the letter.1944 


On April 16, 2007, Altman reached out to Behnke and Moorehead-Slaughter about a 
“new idea” he had discussed with to Steve Sellman from Division 19.  Altman wondered if there 
was a way to “add wording that would make it clear that those who vote for the resolution 
respect the right of those who choose to continue working at the detention centers, even as they 
disapprove of the legal framework within which the centers operate.”  Behnke told Altman that 
his idea might offer some “very fruitful possibilities” for moving toward a consensus position. 
Seizing the opportunity offered by Altman’s approach, just a few minutes later, Behnke 
forwarded Altman’s email to Sellman and Moorehead-Slaughter, noting that it was a good sign 
that Altman may be open to considering language that other governance groups, “especially 
Division 19,” would be able to support.1945  Behnke wondered if it “may be time to roll up our 
sleeves.”1946 


Much as he did with Gelles, Behnke also worked with Larry James to oppose the 
proposed moratorium.  On April 23, 2007, Behnke asked James for biographical information for 
a program for the 2007 Convention, and James responded he will be deployed during that 
time.1947  Responding to the same thread, but changing the subject of the email to “Eyes Only,” 
Behnke stated: 
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As you know, there remains considerable passion at APA regarding the issue of 
interrogations.  You’ve not mentioned where you’ll be deployed.  My question is 
this.  By the time convention arrives, or shortly before, would it be possible for 
you to write an open letter to APA, without providing any classified information 
or even revealing where you are, that says you are now in a setting working with 
interrogators and are successfully representing the position advanced by APA:  
That ethical and effective interrogations are based on building relationships and 
preclude any type of abusive behavior.  . . . Based on your first-hand knowledge 
of detention facilities and of the processes that govern interrogations, the most 
ethical stance APA can take is to remain fully engaged in consulting to 
interrogations, and that you write to convey how successful APA has been in 
promoting the practice and theory of “ethical* [sic] interrogations.   


I would, of course, be happy to work on language with you.  Yours is a very well-
respected voice in the association.  Would this be possible for you to consider?1948 


James responded “[s]ure.”   


This detailed outline from Behnke sets forth the points he wanted to emphasize at the 
Convention months before it took place, including that “the most ethical stance APA can take is 
to remain fully engaged in consulting to interrogations” and that APA has been successful “in 
promoting the practice and theory of ‘ethical’ interrogations.” A review of the email traffic 
between April and August 2007 shows that Behnke drafted such a letter in James’s name and 
sent it to him to review on June 18, 2007.1949 As was Behnke’s usual practice by this point, he 
had sent a draft of the letter to Banks for review earlier in the in an email titled “Confidential: 
Please read and delete,” asking Banks if the letter “look[ed] ok.”1950  In response, Banks sent 
Behnke the Department of the Army Inspector General’s Detainee Operations Inspection 
Report.1951  Without making any changes to the letter, James sent it to Sharon Brehm on June 19, 
2007, and Brehm then forwarded the letter to Behnke, Farberman, Anderson, and 
Strassburger.1952  There is no indication that Brehm, or any other APA staff member, was aware 
that Behnke had been the original author of this letter.  On June 23, 2007, Dr. Melba Vasquez 
posted an open letter to James in response to his own letter, expressing support for him and his 
work.1953 


In addition to individual member comments, APA committees and governance groups 
also issued comments to Altman’s resolution. On April 16, the Board of Educational Affairs 
(“BEA”) issued a memo on Altman’s proposed resolution. The BEA noted that it would like to 
hear from military psychologists concerning whether they believe the protection envisioned by 
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the resolution was appropriate or needed.  The BEA also stated that it would like to receive input 
regarding APA’s role in reconciling U.S. laws and international human rights standards, and to 
inquire as to whether there is any precedent for APA to request or require its members to remove 
themselves from contexts in which there is potential inconsistency between U.S. law and human 
rights standards.1954  While the BEA suggested these as areas of further development, it did not 
recommend a wholesale adoption or rejection of Altman’s resolution.  


On April 23, 2007, the representative from the Board of Professional Affairs (“BPA”) 
sent Behnke the unapproved minutes related to the consideration of Altman’s resolution at the 
March Consolidated Meetings.  According to the minutes, the BPA found that Altman’s 
resolution was insufficient for three reasons: (1) the intent of the resolution appeared political in 
nature rather than principally focused on the welfare or activities of psychologists; (2) the tone 
and focus of the resolution impugned the ethics and engagement of the work of military and 
career psychologists at the detention centers without direct knowledge or specific instances of 
how their work was, perhaps, compromised; and (3) the resolution did not build in protections 
for psychologists who were appropriately engaged in work at the detention centers, and thus, 
might do more harm than good.  The BPA recommended that the resolution be withdrawn and/or 
rejected.1955 


On the same day, the Committee on Ethnic Minority Affairs (“CEMA”) issued its memo 
on the proposed resolution and noted that the resolution had raised broader issues about the role 
of psychologists in various detention facilities, including those in the context of law enforcement 
and correctional entities.  As a result, CEMA recommended that the resolution be returned to the 
movers so that it could be “significantly expanded to address the broader issues raised by 
CEMA.”1956 


On April 26, 2007, COLI submitted it is preliminary comments to the proposed 
resolution, with a note that it would submit more extensive comments once the full Committee 
had an opportunity to review the resolution.  COLI objected to the resolution for the following 
four reasons: (1) COLI had serious reservations about the APA setting forth legal criteria for 
when psychologists may engage in a particular area of practice; (2) the resolution sponsor had 
been explicit that the resolution had a “political basis” and Council resolutions are not the 
appropriate place to make political statements; (3) the resolution was described as intended to 
“protect” members of a community, but representatives of that community were indicating that 
the resolution in its current form would likely be harmful in their efforts to promote the ethical 
practice of interrogations; and (4) the resolution did not address conditions of confinement, 
treatment, or interrogation in US correctional facilities, which have been described in official and 
media reports as rising to the level of torture or cruel, inhuman, and degrading treatment.1957  


Board for the Advancement of Psychology in the Public Interest (“BAPPI”) also issued 
its own memo on the proposed resolution.  BAPPI stated that APA should focus on: (1) the 
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immediate development of an ethical casebook as originally intended; (2) the dissemination of 
the original resolution affirming APA’s clear and unequivocal position against the use of torture 
and other cruel, inhuman, or degrading treatment or punishment at detention centers; and (3) the 
communication to the public of a clear message about fundamental human values on which 
psychological research, practice, and consultation are based and evaluated.  As a result, it could 
not support Altman’s proposed moratorium because it would be “impractical since it will not 
speed up the development of a case book, nor will it protect psychologists in the military from 
penalties for refusing to follow lawful orders, nor will it ensure legal defense or ethical guidance 
to psychologists in the military.”1958 


In late April, Behnke drafted a letter to Altman, under Moorehead-Slaughter’s name, to 
provide Altman with an update on the review of the proposed resolution.1959  A final draft of the 
letter was sent to Moorehead-Slaughter on April 26, 2007 and she sent it to Neil Altman later 
that same day, without any changes.1960  The letter offered Altman three options: (1) proceed 
with the normal governance process of review under the Ethics Committee as the lead 
governance group, with a recommendation to the Board for its June meeting; (2) assess the 
likelihood of reaching consensus on the resolution before Council meets in August, with the 
intent of having Council suspend its rules to review the resolution without the Board’s June 
review; or (3) move the resolution forward through another round of consolidated meetings in 
the fall of 2007 to allow the various governance groups more time to discuss and review the 
issues.  The letter encouraged Altman to pursue option number three and to work together with 
the governance groups, Division 19, and COLI to reach a consensus on the resolution.1961  A 
conference call was scheduled on April 29 between Altman, Moorehead-Slaughter, Behnke, 
Robin Deutsch (Chair of the Ethics Committee), and Paul Donnelly.  At the end of the call, 
Altman decided to move forward with presenting the resolution to the Board of Directors and the 
Council, with or without endorsement from the Ethics Committee and the various governance 
groups.1962  In an email from Moorehead-Slaughter to Altman on May 3, 2007, which was again 
entirely drafted by Behnke, Moorehead-Slaughter confirmed that the Ethics Committee would 
proceed to review the resolution and make a recommendation to the Board.1963 


The Ethics Office received COLI’s substantive review on May 3, 2007.  COLI stated that 
the resolution was “flawed” because: 


U.S. law, international law, and APA policy are consistent with regard to their 
prohibition against torture and cruel, inhuman, and degrading treatment and 
punishment. Thus, there is no legal ambiguity with regard to permissible and 
impermissible behavior in which psychologists can engage at U.S. detention 
centers holding foreign detainees.  Rather[,] the inconsistency between U.S. law 
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and international law refers to whether a prosecuting authority is able to charge 
someone with a ‘war crime.’  This decision falls outside the scope of 
responsibility of psychologists practicing at U.S. detention centers. . . and 
therefore does not affect the standard of behavior to which they are held. 


In addition to the absence of a substantive legal argument to justify the 
Moratorium Resolution, the resolution as written would not achieve Dr. Altman’s 
stated objectives, and may in fact do greater harm to the psychologists practicing 
in U.S. detention centers holding foreign detainees, as well as the detainees 
themselves. Further, Dr. Altman has asserted no evidence to support the 
Moratorium Resolution and as such seems to be asking APA to make a political 
statement on the basis of an inaccurate analysis of the legal context. . . .1964 


On May 9, 2007, the Ethics Committee held a conference call to discuss the resolution.  It 
is clear from the email traffic that the Ethics Committee did not support, and had no plans to 
support, Altman’s resolution at the upcoming Council meeting.  In an email from Norman 
Abeles to Behnke on May 11, 2007, Abeles stated “[o]n reflection I think we should be OK at 
Council in San Francisco. I do think COR members will be positively influenced by the board 
and committee support we received and will vote down Altman’s resolution.”  Behnke responded 
that he agreed with Abeles’s email and that the resolution “will get a few votes, but with no 
governance group in support, it’s very difficult to imagine Council will adopt.”1965  


Although the March emails discussing a proposed Ethics Committee statement on 
specific interrogation techniques indicated that the statement was “final,” discussions between 
Behnke and Banks picked up again two months later.  On May 15, 2007, Behnke emailed Banks 
again, with a slightly revised version of the previous statement and asked Banks if this “would be 
okay from [his] perspective.”  Behnke noted that he tried to emphasize that the behaviors 
identified “are when applied to incarcerated or detained individuals, and that these behaviors are 
prohibited when they are used as an interrogation approach or technique (and are thus not merely 
incidental to the incarceration/detention).”1966  The full statement was as follows: 


The American Psychological Association has made no less than five statements 
regarding its absolute and unequivocal prohibition against torture. These include 
Against Torture: Joint Resolution of the American Psychiatric Association and 
American Psychological Association (1985); Resolution Against Torture (1986); 
the Report of the Task Force on Psychological Ethics and National Security 
(2005), motions passed by the Council of Representatives in 2005, and the 2006 
Resolution Against Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment. Based on these actions, the APA Ethics Committee further 
elaborates its position: 
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Psychologists must never participate in, condone, or in any manner facilitate 
torture or other cruel, inhuman, or degrading treatment. This unequivocal 
condemnation includes an absolute prohibition against the use of cruel, inhuman, 
and degrading interrogation approaches and techniques in order to elicit 
information from incarcerated or detained individuals. While neither the list 
below nor any list could be exhaustive, the underlying principle is that legitimate 
activities, such as eliciting information to prevent acts of violence, do not justify 
the use of psychology or psychological techniques that abuse and inflict harm on 
individuals. Thus, there is an absolute prohibition against “water-boarding”; mock 
executions; sexual shaming and degradation; degradation based on culture, 
ethnicity, or religion; sensory deprivation and overload; forced nudity; extreme 
temperatures and induced hypothermia; exploitation of phobias; “hooding”; the 
use of dogs to threaten or intimidate; stress positions; sleep deprivation; isolation; 
or threats to use any of the above, as an interrogation approach or technique. 


Psychologists must work in accordance with international human rights 
instruments relevant to their roles. In addition, psychologists must have and are 
mandated to follow a clear process for reporting when they become aware of acts 
of torture or cruel, inhuman, or degrading treatment, or when they have 
reasonable cause to suspect that abusive approaches or techniques such as those 
identified above are being used. Psychologists never mix the roles of providing 
mental health care to an individual and consulting to an interrogation process.1967 


On May 16, 2007, Banks responded to provide his “2 cents,” stating that he “reviewed 
the document, and bled on it.”1968   On May 16, Behnke also forwarded the same draft statement 
to Jennifer Bryson, an interrogator at GTMO, with whom Behnke had a close friendship, and 
asked her if there were any problems with it.1969  Bryson responded with several line edits and 
suggestions, but did not have any significant substantive comments.  


During the June 8 – 10, 2007 Board of Directors meeting, the Ethics Committee asked 
the Board to recommend that the Council reject Altman’s main motion and substitute motion,1970 
based on the following four points: (1) the APA had already made no less than five statements 
regarding its absolute and unequivocal prohibition against torture; (2) there were other members 
of APA who believed that the moratorium would hinder efforts to promote an ethical way of 
conducting interrogations; (3) none of the seven governance groups asked to review the motion 
supported its adoption; and (4) Moorehead-Slaughter had encouraged the resolution sponsor to 
go through another round of Consolidated Meetings to further refine the motion and he had 
rejected the idea.  Notably, the first of the Ethics Committee’s stated reasons for rejecting 
Altman’s motion was taken verbatim from the Ethics Committee statement that Behnke had been 
working on with Banks and Bryson earlier in May.  In his interview, Behnke told Sidley that all 
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of the governance groups had rejected Altman’s motion, but a review of the various governance 
group’s memos showed that this was not true.  In fact, the BEA stated that they would like to 
hear from military psychologists on whether the resolution would serve to protect them, and 
CEMA recommended that the resolution be returned to Altman so that it could be “expanded” to 
address the issues identified in CEMA’s memo.   


During its meeting, the Board approved the suggestion of a substitute motion originated 
by the Board, with language to be provided to the Board via email prior to inclusion in the 
Council’s agenda for August.  Behnke was designated as being primarily responsible for the 
item, with Farberman and Anderson providing support.1971  Behnke drafted the substitute motion, 
but prior to submitting it to the Board, he circulated the draft to Jennifer Bryson on June 14, 
2007,1972 and to Morgan Banks on June 15, 2007,1973 asking if they saw anything “problematic.” 
On June 16, Behnke again reached out to Banks, asking “do you have any problems with 
including the reference to ‘mind-altering substances’ in the list?”1974 On June 17, Banks 
responded to Behnke with his comments on and suggested revisions to the draft resolution, 
underlined and bolded here for the reader’s benefit: 


BE IT RESOLVED that this unequivocal condemnation includes an absolute 
prohibition for psychologists against direct or indirect participation during 
interrogation processes in: mock executions; water-boarding or any other form of 
simulated drowning or suffocation; sensory deprivation and over-stimulation; 
“hooding”; forced nakedness; sexual humiliation; cultural or religious 
humiliation; exploitation or exacerbation of phobias or psychopathology such as 
severe anxiety or clinical depression; stress positions; the use of dogs to threaten 
or intimidate; physical assault, including slapping and shaking; exposure to 
extreme heat or cold; induced hypothermia; mind-altering substances used for the 
purpose of eliciting information; isolation and sleep deprivation used in a manner 
that adversely affects an individual’s physical or mental health; or the threatened 
use of any of the above techniques to the individual or to members of the 
individual’s family. 


His accompanying comment read: 


This is tricky.  An interrogation may lead to a depressed mood, for a variety of 
reasons.  An extreme interpretation would prevent a psychologist from making a 
detainee homesick, and thereby getting the detainee to talk so he could go home 
sooner.  I just gave a couple of modifiers off the top of my head.  They may not 
be the best.  I concur that we not increase someone's significant psychopathology, 
but I think it is OK to manipulate mild anxiety or sadness. 
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Banks also clarified that he had “[n]o issues with [Behnke’s] comment reference [sic] mind 
altering substances.”1975   


Jennifer Bryson suggested that the following paragraph be removed from the draft 
resolution: 


BE IT RESOLVED that the American Psychological Association supports 
hearings by the United States Congress to examine the perpetration of torture and 
cruel, inhuman, or degrading treatment or punishment, including all of the acts 
identified above, both physical and psychological in nature, against individuals in 
United States custody, for the purpose of ensuring that no individual in the 
custody of the United States is subjected to torture or cruel, inhuman, or 
degrading treatment or punishment. 


She suggested that “instead of looking back[,] [APA should] look forward and do so 
substantively and in an informed manner.”1976  Bryson’s comments closely aligned with the 
forward-looking consultation-focused approach Behnke had been advocating for years.  Bryson 
also noted that the following paragraph was “frightening and outside the lane of the APA”: 


BE IT RESOLVED that the American Psychological Association, in order that 
the rights of all those who are detained or incarcerated are protected, calls upon 
the United States government to provide incarcerated and detained individuals 
access to courts of the United States through habeas corpus proceedings.1977 


Bryson explained that it would be impossible to fight the adversary using the 
domestic court system on a case by case basis, and in a subsequent comment clarified that 
APA should be careful not to “conflate[e the] two unrelated processes” of intelligence 
collection and criminal investigation.  Bryson made a number of other comments on 
specific resolutions, and offered to show Behnke “the language I came up with for the 
JTF GTMO SOP.”1978  


After he had already received substantial comments from both Banks and Bryson, 
Behnke circulated a draft to an APA staff member, Farberman, for the first time on June 17, 
2007.  In his email accompanying the draft, Behnke noted several points.  First, Behnke stated 
that he “strongly” believed that APA would do best by staying away from addressing legal issues 
such as the legal status of detainees and their legal rights in a resolution because the “risk of 
going outside our competence is high, which would likely not serve APA well” —a point that 
was reflective of the comment from Bryson.  Second, Behnke noted that the motion “draws 
primarily” from two texts: a letter form Len Rubenstein (executive director of Physicians for 
Human Rights) to Sharon Brehm, and a SPSSI policy document.  Behnke pointed out that the 
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areas of agreement on this issue “are far greater than” the areas of disagreement.  The key 
provisions of the substitute motion were as follows: 


BE IT RESOLVED that psychologists must work in accordance with international 
human rights instruments relevant to their roles including, but not limited to, 
Common Article 3 of the Geneva Conventions; 


BE IT RESOLVED that the American Psychological Association unequivocally 
condemns torture and cruel, inhuman, or degrading treatment or punishment, for 
any and all purposes, including interrogation; 


BE IT RESOLVED that the unequivocal condemnation includes an absolute 
prohibition against psychologists’ planning, designing, assisting or participating 
in any activities, including interrogations, which involve the use of torture and 
any form of cruel, inhuman or degrading treatment of human beings; 


BE IT RESOLVED that this unequivocal condemnation includes an absolute 
prohibition for psychologists against direct or indirect participation during 
interrogation processes in: mock executions; water-boarding or any other form of 
simulated drowning or suffocation; sensory deprivation and over-stimulation; 
“hooding”; forced nakedness; sexual humiliation; cultural or religious 
humiliation; exploitation or exacerbation of phobias or psychopathology such as 
anxiety or depression; stress positions; the use of dogs to threaten or intimidate; 
physical assault, including slapping and shaking; exposure to extreme heat or 
cold; induced hypothermia; mind-altering substances used for the purpose of 
eliciting information; isolation and sleep deprivation used in a manner that 
adversely affects an individual’s physical or mental health; or the threatened use 
of any of the above techniques to the individual or to members of the individual’s 
family; 


BE IT RESOLVED that the American Psychological Association calls on the 
United States government—including Congress, the Department of Defense, and 
the Central Intelligence Agency—to prohibit the use of these methods in all 
interrogations and that the American Psychological Association shall inform 
relevant parties with the United States government that psychologists are 
prohibited from participating in such methods;  


BE IT RESOLVED that in writing a casebook and commentary, the APA Ethics 
Committee shall set forth guidelines for psychologists working in contexts of war 
and imprisonment that are consistent with both international treaties and human 
rights covenants, as well as guidelines developed for health professionals, 
including but not limited to:  Common Article 3 of the Geneva Conventions; The 
United Nations Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment; The United Nations Principles of Medical 
Ethics Relevant to the Role of Health Personnel, particularly Physicians, in the 
Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman, 
or Degrading Treatment or Punishment; The World Medical Association 
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Declaration Concerning Support for Medical Doctors Refusing to Participate in, 
or to Condone, the Use of Torture or Other Forms of Cruel, Inhuman or 
Degrading Treatment; and The World Medical Association Declaration of Tokyo: 
Guidelines for Physicians Concerning Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment in Relation to Detention and Imprisonment; 


BE IT RESOLVED that the American Psychological Association urges all 
psychologists with information relevant to the use of any method of interrogation 
constituting torture or cruel, inhuman, or degrading treatment or punishment to 
inform their superiors of such knowledge, to inform relevant office of inspector 
generals when appropriate, and to cooperate fully with all oversight activities, 
including hearings by the United States Congress to examine the perpetration of 
torture and cruel, inhuman, or degrading treatment or punishment against 
individuals in United States custody, for the purpose of ensuring that no 
individual in the custody of the United States is subjected to torture or cruel, 
inhuman, or degrading treatment or punishment; 


BE IT RESOLVED that the American Psychological Association, in order to 
protect against torture and cruel, inhuman, or degrading treatment or punishment, 
and in order to mitigate against the likelihood the unreliable and/or inaccurate 
information is entered into legal proceedings, calls upon United States legal 
systems to reject testimony that results from torture or cruel, inhuman, or 
degrading treatment or punishment.1979 


Behnke had removed paragraphs that Bryson took issue with, but neglected to include 
Banks’s proposed qualifying language of “severe” anxiety and “clinical” depression.  Farberman 
approved of both the email message and the draft, and Behnke sent them to Brehm, Kazdin, 
Koocher, and Anderson (copying Strassburger, Garrison, Farberman, and Gilfoyle) later that 
day.1980  In response to a question from Kazdin on whether APA would be overstepping its 
boundaries by “call[ing] on the U.S. government …to prohibit the use of these and other 
methods…,” Behnke responded that “the reality is that this ‘call’ is completely consonant with 
U.S. law and policy already; it would be a bit like saying that APA calls upon the US 
government to prohibit all psychologists from engaging in insurance fraud.”  As a result, even 
though the paragraph “appear[s] to be overstepping [APA’s] bounds,” it “simply reiterates rules 
already in place, and offers APA some benefit from a political perspective.”1981  


On June 19, 2007, Behnke circulated a new draft of the motion based on discussions with 
the group earlier that day.  In the attached draft, the following paragraphs were added: 


BE IT RESOLVED that the American Psychological Association, recognizing its 
own ability to conduct an investigation into events at national security-related 
locations is significantly limited because the Association exists as a private entity 
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without subpoena power and because its staff do not have the necessary security 
clearances, therefore directs its Ethics Committee to conduct a vigorous and 
detailed review of all information in the public domain and all information that 
results from investigations and hearings conducted by the United States 
government, for the purpose of determining whether any APA member has 
engaged in behaviors constituting torture or cruel, inhuman, or degrading 
treatment or punishment, including the specific behaviors identified above, and 
directs the Ethics Committee to take appropriate action based upon such 
information; 


BE IT RESOLVED that the American Psychological association commends those 
psychologists who have taken clear and unequivocal stands against torture and 
cruel, inhuman or degrading treatment or punishment in the line of duty, including 
stands against the specific behaviors listed above.1982 


Over the next few days, members of the Board approved the substitute motion through an 
email vote.1983  On June 26, 2007, Behnke circulated a new draft of the resolution in response to 
several suggested edits from Koocher, Grossman, and Anton.  Notably, the new draft revised the 
paragraph on the Ethics Committee’s ability to investigate allegations to the following: 


BE IT RESOLVED that the American Psychological Association encourages any 
individual with knowledge that a member of the Association has engaged in 
torture or cruel, inhuman, or degrading treatment or punishment, including the 
specific behaviors listed above, to provide this information to the Ethics 
Committee, and directs the Ethics Committee to take appropriate action based 
upon such information.1984 


In response to the new draft, Koocher emailed Behnke and noted that the resolution was worth a 
“B-” because the “laundry list of torture” remained a problem.  Behnke responded to Koocher’s 
email and explained that he had listed specific techniques because they have been associated 
with the type of torture alleged to have occurred at Guantanamo and Abu Ghraib.  Behnke added 
that when he spoke to Alfred McCoy earlier in 2007, he was surprised to learn that “there is 
indeed a finite list of techniques that seem consistently to recur,” and that because the list will be 
immediately recognizable to groups that have been working on this issue in human rights 
communities, it will get a positive response from the more moderate individuals “[f]rom a purely 
strategic perspective.”  Koocher responded: “All I can add—these people lack imagination!” 1985  
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During this time, military psychologists reached out to Behnke to raise concerns that a 
list of specific techniques would be too “vague.”  In July 2007, Maj. Bryan Davidson wrote to 
Behnke outlining a number of concerns he had regarding Behnke’s response to a Vanity Fair 
article, in which Behnke referenced specific interrogation techniques.  Davidson copied Dunivin 
on the email to keep the chain of command informed about his statements, and she separately 
responded to Behnke and stated: “I can only echo Bryan’s comments below.  We really cannot 
be put in [a] position of outlining vaguely defined prohibitions.  Can you derail that particular 
train?”  Behnke responded that the issue was a “fast-moving target,” presumably referring the 
substitute motion that the Board was considering, and that he will check in with her at the end of 
the week when he knows more.1986 


On July 23, 2007, the DSJ had a conference to discuss the Board’s substitute motion.  
According to a listserv message, the “gist of it all is that all felt that it is a good motion.”1987 
However, because the DSJ wanted to propose several amendments to the substitute motion, they 
put together a subgroup consisting of Corann Okorodudu, Judy Van Hoorn, Neil Altman, Linda 
Woolf, and Bernice Lott to do so.  On July 29, 2007, Woolf sent Behnke an email titled “[j]ust 
between us elves!” and attached the working draft from her subgroup on the proposed substitute 
motion.  Woolf told Behnke that they wanted to make sure that the substitute motion “doesn’t 
weaken in any way the 2006 Resolution,” and expressed her own opinion that this was not the 
place to “discuss changes related to the Ethics Code” or the proposed casebook.1988  


On August 1, 2007, Behnke emailed Brehm an update on the various resolutions and 
explained that there were four resolutions up for consideration: (1) Altman’s moratorium 
resolution; (2) the Board’s substitute motion; and (3) two amended versions of the Board’s 
resolution “being worked on by two related but separate groups in the social justice/human rights 
community.”  Behnke stated that there was a “fairly high” risk that Council was going to be 
overwhelmed by the number and complexity of the issues involved, and that without some 
direction, Council “simply won’t know what to do.” Thus, Behnke suggested that there be “some 
control exerted over this process” to bring a group together during Convention to review draft a 
motion that all parties could agree to.  He recommended Moorehead-Slaughter and Woolf as two 
potential co-chairs of the group.1989  Behnke, Strassburger, and Brehm had a conference call later 
that day to discuss.  The next day, Behnke drafted a letter to Morgan Sammons and Neil Altman, 
inviting them to be the co-chairs of the working group, which he sent to Farberman and 
Strassburger for review.1990  Other individuals listed in the letter as potential invitees were: 
Michael Gelles, Doug Haldeman, Olivia Moorehead-Slaughter, Corann Okorodudu, Brad Olson, 
Judy Van Hoorn, Elizabeth Wiggins, and Linda Woolf. 


On August 3, 2007, Behnke alerted Banks to issues with the Board’s motion: 
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As you may have expected, things are heating up considerably in anticipation of 
Convention (http://ethicalapa.com/)  The Board’s motion (attached) seems to be 
largely overshadowing the “moratorium” resolution, but vigilance remains in 
order.  I’d be eager to hear what, if anything, you’re hearing.1991  


Sidley was not able to find a response from Banks. 


Later that day, Woolf contacted Behnke regarding the Board’s substitute motion.  In her 
email, Woolf raised the issue of whether the motion met the criteria for a “substitute motion”: 
“[I]n order to warrant consideration…substitute motions should be germane to the issue.  They 
should not be used to change an affirmative main motion into a negative proposal not to take that 
action—they also should not contradict the intent of the main motion.”  Woolf attached, and 
asked Behnke to review, the proposed amendments from DSJ, which DSJ believed would meet 
the criteria of a substitute motion.1992 A similar email was sent by Laurel Wagner to the Board of 
Directors on August 4, 2007.1993  


In light of these emails, Behnke emailed Farberman and Strassburger on August 5, 2007, 
and suggested that the moratorium resolution issue “needs [to be] taken up and given a full 
discussion,” and that APA “need[s] to step back and let that happen.” Behnke then suggested 
giving Altman 10 minutes to address Council, with Morgan Sammons being given the same 
amount of time to respond.  Behnke also noted that Larry James would be present at the meeting 
and that “at some point before the vote on the moratorium resolution takes place, Sharon should 
recognize Larry and allow him to speak.”  Clearly, Behnke considered the APA’s position to be 
aligned with that of James and Sammons, noting that “Morgan and Larry will explain what APA 
is doing, why it is important, and why the moratorium is not a good idea.”1994  After Farberman 
and Strassburger suggested giving both individuals only five minutes to speak, Behnke 
responded that he would like the debate to be taped and that he would “absolutely” want 
Sammons to have ten minutes on that tape so that he can “lay out a set of reasons why the 
moratorium is a bad idea and why APA’s position is the right one.”1995  Behnke referred to 
Sammons as APA’s “best PR” and explained that APA would want their “strongest player to 
have a bit of extra game time.”1996  This exchange illustrates Behnke’s ongoing pattern of 
manipulating the governance process to give every advantage to DoD representatives. 


DSJ also sent their email, with the proposed amendments, to Robin Deutsch, as the Ethics 
Committee Chair.  Upon receiving the email, Deutsch reached out to Behnke and Moorehead-
Slaughter and asked if she should provide any comments.1997  Behnke forwarded the email to 
Strassburger, Farberman, Gilfoyle, and Beavers (COLI representative) and asked if they could 
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inform DSJ that it would simply not be possible to provide feedback from the Ethics Committee 
in the time they have requested.  Farberman suggested holding off on this response until Brehm 
had a chance to speak with Sammons and Altman.1998  Later that day, Behnke responded that he 
had been in contact with Deutsch, who agreed that the Ethics Committee would not have time to 
review the substitute amendments.  Behnke noted that Deutsch would send a letter to DSJ 
explaining this point.  On August 7, 2007, Behnke drafted the letter from Deutsch, and sent it to 
Deutsch and Moorehead-Slaughter for review.1999  Deutsch approved of the letter later that day.  
When Behnke forwarded the letter to Gilfoyle, Farberman, Strassburger and Beavers, he did not 
disclose that he had drafted the letter under Deutsch’s name.2000 


In addition to putting together the substitute motion, Behnke also worked behind-the-
scenes to garner support in opposition to the moratorium, while keeping his involvement hidden 
from the proponents of Altman’s resolution.  For example, Behnke asked Morgan Sammons, a 
military psychologist, to reach out to various Council members who he thought would be 
“receptive” to voting against the moratorium.2001  On August 3, 2007, Behnke sent Sammons a 
list of “talking points” and specifically noted that it would “[p]robably [be] best if these are 
presented as originating from you, and I am left out of the equation.”2002  The talking points 
included the fact that: (1) seven governance groups reviewed the moratorium resolution and none 
supported it; (2) COLI performed an “extensive legal analysis” indicating that the sponsor had an 
incorrect understanding of the law and Division 19 stated that the resolution will not protect 
military psychologists; (3) the Board’s substitute motion achieves the sponsor’s stated goals of 
addressing the ambiguous legal framework and protecting military psychologists by providing a 
level of guidance and specificity that will be helpful to them; (4) APA is made up of 
psychologists, and not lawyers, and what is helpful to military psychologists is to have guidance 
about specific behaviors, not complex statements about the law that will require an attorney to 
interpret; and (5) the moratorium resolution misses the entire point of what military 
psychologists need because it will put a pause on their work until adequate legal guidance is 
available, which delays “the very thing we need most.”  


A couple of days later, Sammons responded to Behnke’s suggestions and sent him a draft 
of the talking points to distribute, which were “basically minor tweaks of [Behnke’s] excellent 
synopsis.”2003  Sammons then asked Behnke to review the talking points one more time and 
noted that he would send them to the individuals “[they] identified.”2004  Four days later, Behnke 
finalized the talking points and sent them back to Sammons with a note that he went over them 
“pretty extensively.”  Behnke also suggested that Sammons send the talking points as an FYI to 
Koocher, Anton, and Haldeman so that they could share them with the Board if they thought it 
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appropriate to do so.2005  Later that night, Sammons circulate the talking points as Behnke had 
suggested.  


In another example, when Richard Wagner (President of Psychologists for Social 
Responsibility) sent out a letter asking the various APA divisions to support the moratorium 
motion, Behnke reached out to Bill Strickland, with the help of Heather Kelly, to suggest that 
Division 19 draft a letter in opposition to Wagner, and to offer to draft the letter himself.  
However, Behnke made it clear to Kelly that his involvement should be kept “under the radar” 
and that Bill should exercise “discretion” in presenting the letter.2006 


On August 8, 2007, Brehm had a call with Altman, Sammons, and Strassburger to discuss 
the procedures for bringing the substitute motions and all of the proposed amendments before 
Council.  Brehm noted that there were two major concerns: (1) that there was not much time for 
Council to consider the resolutions; and (2) that there were several amendments to the Board’s 
substitute motion being discussed by a variety of groups.  Brehm noted that the time limitation 
was the result of Bernice Lott requesting that the item be discussed on Sunday in order for 
Council members to have the opportunity to attend the mini-convention programming on ethics 
and interrogations beforehand.  With respect to the multiple amendments, Altman confirmed that 
there was an effort among the different groups to consolidate the amendments as much as 
possible.  Brehm also agreed to give Altman and Sammons both three minutes to lead the 
discussion of the substitute motion.2007 


On August 12, 2007, Judy Van Hoorn reached out to Behnke to inform him that the 
various groups, including Division 19 had been working together to develop amendments that 
they can all support, and that they were in agreement as to almost all of the amendments.  She 
asked Behnke if he would like to be the point person to facilitate a meeting between the different 
groups so that they could reach a consensus before the COR meeting.  Behnke commented that 
this was “excellent news” and agreed to assist.2008  The next day, Okorodudu circulated a copy of 
the amendments to the Board’s substitute motion to the Council listserv and noted that 
suggestions had been incorporated from Division 19, the Divisions for Social Justice, and 
“various other constituencies.”2009  Specifically, the amendments added the following italicized 
language: 


BE IT RESOLVED that the American Psychological Association unequivocally 
condemns torture and cruel, inhuman, or degrading treatment or punishment, 
under any and all conditions, including detention and interrogations. 


BE IT RESOLVED that this unequivocal condemnation includes, all techniques 
defined as torture or cruel, inhuman or degrading treatment or punishment under 
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the 2006 Resolution Against Torture and Other Cruel, Inhuman, or Degrading 
Treatment or Punishment, the United Nations Convention Against Torture, and 
the Geneva Conventions. This unequivocal condemnation includes, but is by no 
means limited to, an absolute prohibition for psychologists against direct or 
indirect participation during interrogation processes or other detainee-related 
operations in: mock executions; water-boarding or any other form of simulated 
drowning or suffocation; sensory deprivation and over-stimulation; “hooding” in 
the process of interrogations; forced nakedness; sexual humiliation; rape; cultural 
or religious humiliation; exploitation of phobias or psychopathology; stress 
positions; the use of dogs to threaten or intimidate; physical assault, including 
slapping and shaking; exposure to extreme heat or cold; induced hypothermia; the 
use of psychotropic drugs or mind-altering substances used for the purpose of 
eliciting information or purposes other than directly therapeutic ones; isolation 
and sleep deprivation used in a manner that adversely affects an individual’s 
physical or mental health; threats of harm or death; or the threatened use of any of 
the above techniques to the individual or to members of the individual’s family; 


BE IT RESOLVED that the American Psychological Association's unequivocal 
condemnation of torture and other cruel, inhuman, or degrading treatment or 
punishment remains applicable at detention and other sites where detainees may 
not be guaranteed human rights protections, particularly in relation to due process 
and humane interrogation techniques as established under the Geneva 
Conventions and other UN documents, treaties, conventions, and protocols; 


BE IT RESOLVED that the American Psychological Association calls on the 
United States government—including Congress, the Department of Defense, and 
the Central Intelligence Agency—to prohibit the use of these methods in all 
interrogations and that the American Psychological Association shall inform 
relevant parties with the United States government that psychologists are 
prohibited from participating in such methods or in interrogations in contexts 
denying due process as defined under the 2006 Resolution Against Torture and 
Other Cruel, Inhuman, or Degrading Treatment or Punishment;  


BE IT RESOLVED that the American Psychological Association in recognizing 
that torture and other cruel, inhuman or degrading treatment and punishment can 
result not only from the behavior of individuals, but also from the conditions of 
confinement calls upon the United States Government to prohibit the use of 
psychologists participating in or facilitating extra-judicial detentions, except in 
health personnel roles that aid the health of detainees.   


BE IT RESOLVED that, the objectives of the APA shall be to advance 
psychology as a science and profession and as a means of promoting health, 
education and welfare…” (Bylaws of the APA: Article 1) and, therefore, the roles 
of psychologists in conditions in which prisoners are held in extra-judicial 
detention, should be limited as health personnel to the promotion of health. 
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BE IT RESOLVED that the American Psychological Association asserts that any 
individual with knowledge that a member of the Association has engaged in 
torture or cruel, inhuman, or degrading treatment or punishment, including the 
specific behaviors listed above, has an ethical responsibility to provide this 
information to the Ethics Committee, and directs the Ethics Committee to take 
appropriate action based upon such information; and if an individual has such 
knowledge about a psychologist who is not a member of the Association, the APA 
encourages that psychologist to provide this information to the appropriate state 
licensing board, ethics committee or other accrediting authority; 


BE IT RESOLVED that the American Psychological association commends those 
psychologists who have taken clear and unequivocal stands against torture and 
cruel, inhuman or degrading treatment or punishment including in the line of duty, 
and including stands against the specific behaviors or conditions listed above; and 
that the American Psychological Association will lend its support to psychologists 
who report a conflict between law, orders or regulations and torture, cruel, 
inhuman or degrading treatment or punishment.2010 


On August 13, Behnke emailed Banks the newest draft of the motion, with the message: 
“If you could look these over that would be great — it's the Board's motion, plus 
amendments.”2011 Later that day, Behnke sent Banks an email titled “How does this sound” with 
the following text: “. . . at detention facilities operated by the United States government where 
there are extra-judicial proceedings and where no due process of law is afforded . . .”  Banks 
responded by asking Behnke the best number to reach him, stating “I just finished it, and have 
some thoughts.”2012  Sidley was not able to find any additional email communications on this 
point. However, it is clear that Behnke once again turned to Banks, his trusted partner in DoD, 
for pre-approval of APA policy. 


During his interview, Behnke denied that the Board’s substitute motion reacted only to 
Altman’s resolution.  Behnke told Sidley that “sure, there was political strategizing going on, but 
at the same time, we were looking at people and their positions and . . . seeing there’s a lot of 
common ground and we can work with that common ground.”  When asked if he, or the APA, 
would have pursued a resolution that prohibited specific interrogation techniques without any 
prompting from the membership, Behnke responded that he could not answer that.2013  It is clear, 
however, that Altman’s proposal was a much harsher policy that would have caused problems 
for Behnke’s partners in DoD.  When Sidley spoke to Kevin Kiley, the former Surgeon General 
of the Army, he stated that it would have been a “problem” if the APA took on the same position 
as the ApA and instituted a moratorium against psychologists participating in interrogations.  
Similarly, Dunivin also told Sidley that if a moratorium resolution passed, many military 
psychologists, including herself, would have “washed their hands” of the APA. 
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Many individuals interviewed by Sidley recalled the August 2007 Council meeting 
because of the notable presentation made by Larry James on the need for psychologists to be 
involved in interrogations.  Several people recalled that James’s speech emphasized that “people 
will die” if psychologists were not permitted to work in such detention settings.  As discussed 
above, it was Behnke who first suggested that Brehm recognize James to speak at Council.  


During the course of its review, Sidley was alerted to the fact that James was not a 
Council representative from Division 38 when the meeting began.  Only after the previous 
Division 38 representative, Sharon Manne, was asked to step down was James selected to replace 
her.   


Sidley interviewed Manne, James, and Suzanne Bennett Johnson, the other Division 38 
representative at the time, about this incident.  None of the individuals confirmed that Manne 
was asked to step down specifically so that James could replace her, but all were certain that 
Manne’s departure and James’s appointment were out of the normal cycle.  There was some 
discrepancy about the timing, and whether it was shortly before or during the convention.  
According to Manne, she was elected as Council representative for Division 38 in 2006 and she 
successfully served the first eight months of her term.  She recalled that she had to miss the first 
meeting after she was elected representative, but that she attended the first day of the next 
Council meeting with Johnson.  After the first day of the Council meeting, Manne was 
approached by an individual, who she no longer recalled, who suggested that she step down 
because she was not doing her job well.  Manne stated that she tentatively agreed, recognizing 
that she did not know how to do the job and believing that she was not likely to learn from 
Johnson, who, as the senior representative, had not made an effort to mentor her or provide her 
guidance.  Johnson confirmed that she likely had a “forthright” discussion with Manne about 
whether Council was the right place for her, and recalled that Manne initially agreed that she was 
not right for the position.2014  Manne learned the next day that James was asked to fill her 
position as the Division 38 representative; she did not know if she was asked to step down 
specifically so that he could take her seat, but believed this to be the case.   


When Sidley spoke to James, he stated that he was under the impression that Manne had 
resigned due to a disagreement with Bob Kearns, the president of Division 38 at the time.  James 
did not believe that Manne was asked to step down specifically so that he could replace her.  In 
an email on August 13, 2007, James informed Behnke that he had been selected by the Division 
38 Board as a replacement for Manne, so that he would be able to attend the meeting all day 
Sunday in an official capacity.2015  Behnke responded twice within the span of a minute, in both 
emails conveying elation and calling the news “excellent.”2016  James stated that no one from 
Division 38 or from the APA leadership asked him to address anything in particular during the 
Council meeting; he was told only that they wanted someone knowledgeable about the 
interrogation issue to address the room.  According to James, no one told him to vote one way or 
the other with respect to the resolution itself. 
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It seems clear then that, regardless of whether it was publicly announced, James and 
Behnke, and some portion of Division 38 leadership coordinated prior to Convention to ensure 
that James would be able to speak as an official representative of Division 38.  As soon as the 
decision was made, Behnke sent James an email on August 14, 2007 counseling James on what 
to expect and how to react at the convention: 


Larry, I’ve heard through the grapevine that there is a very strong reaction to your 
being at Convention and participating in the discussions on item 5.  That, to me, is 
an indication of your influence.  Now, I think it’s best if you are respectful, 
measured, clear and low-key in all of your interactions.  Your presence will speak 
volumes.  It’s entirely possible that folks will try to bait and provoke you.   


Since you said in your letter that you were being deployed, I assume it’s okay to 
say that you are at Convention from your deployment—is that correct?2017 


James responded “no problem,” and promised to be calm, respectful, and measured at all 
times.2018 


Shortly before the Council meeting, Altman and the Board came to an agreement to bring 
to the floor a new motion, which was titled “Substitute Motion #3 (Reaffirmation of the 
American Psychological Association Position Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment and Its Application to Individuals Defined in the United 
States Code as ‘Enemy Combatants’),” and to affix a moratorium amendment to this motion.  
This new motion was the one that was ultimately presented to Council for its consideration.  
During the meeting, the moratorium amendment to substitute motion #3 was rejected by a three-
to-one margin before the substitute motion itself was considered and passed almost 
unanimously.2019 


Following the passage of the resolution, APA continued to receive comments and 
suggestions from concerned members.  A group of representatives from Divisions 19 (Military 
Psychology), 39 (Psychoanalysis), 41 (Psychology and Law), and 48 (Peace Psychology), began 
developing a revised draft of the 2007 Resolution to propose to Council at the February 2008 
meeting.2020  Shortly before the February meeting, as APA staff and the group of representatives 
worked on revising the resolution, Behnke suggested circulating the current draft to Morgan 
Sammons or Debra Dunivin for review.2021  Behnke also reached out to James to discuss the 
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revised language.2022  At the February Council meeting, Council voted to rescind following 
paragraph on specific techniques: 


BE IT RESOLVED that this unequivocal condemnation includes all techniques 
defined as torture or cruel, inhuman or degrading treatment under the 2006 
Resolution Against Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment, the United Nations Convention Against Torture, and the Geneva 
Convention. This unequivocal condemnation includes, but is by no means limited 
to, an absolute prohibition for psychologists against direct or indirect participation  
in interrogations or in any other detainee-related operations in mock executions, 
water-boarding  or any other form of simulated drowning or suffocation, sexual 
humiliation, rape, cultural or  religious humiliation, exploitation of phobias or 
psychopathology, induced hypothermia, the use of psychotropic drugs or mind-
altering substances used for the purpose of eliciting information; as well as the 
following used for the purposes of eliciting information in an interrogation 
process: hooding, forced nakedness, stress positions, the use of dogs to threaten or 
intimidate, physical isolation, sensory deprivation and over-stimulation and/or 
sleep deprivation used in a manner that represents significant pain or suffering or 
in a manner that a reasonable person would judge to cause lasting harm; or the 
threatened use of any of the above techniques to the individual or to members of 
the individual’s family. 


Council then voted to replace it with a substantially similar paragraph: 


BE IT RESOLVED that this unequivocal condemnation includes all techniques 
considered torture or cruel, inhuman or degrading treatment or punishment under 
the United Nations Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment; the Geneva Conventions; the Principles of 
Medical Ethics Relevant to the Role of Health Personnel, Particularly Physicians, 
in the Protection of Prisoners and Detainees against Torture and Other Cruel, 
Inhuman, or Degrading Treatment or Punishment; the Basic Principles for the 
Treatment of Prisoners: or the World Medical Association Declaration of Tokyo. 
An absolute prohibition against the following techniques therefore arises from, is 
understood in the context of, and is interpreted according to these texts: mock 
executions; water-boarding or any other form of simulated drowning or 
suffocation; sexual humiliation; rape; cultural or religious humiliation; 
exploitation of fears, phobias or psychopathology; induced hypothermia; the use 
of psychotropic drugs or mind-altering substances; hooding; forced nakedness; 
stress positions; the use of dogs to threaten or intimidate; physical assault 
including slapping or shaking; exposure to extreme heat or cold; threats of harm 
or death; isolation; sensory deprivation and over-stimulation; sleep deprivation; or 
the threatened use of any of the above techniques to an individual or to members 
of an individual’s family. Psychologists are absolutely prohibited from knowingly 
planning, designing, participating in or assisting in the use of all condemned 
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techniques at any time and may not enlist others to employ these techniques in 
order to circumvent this resolution's prohibition. 


The new paragraph replaced the reference to the APA’s 2006 resolution with a reference 
to “all techniques” considered torture or CID under various international human rights standards.  
It also added the statement that “[p]sychologists are absolutely prohibited from knowingly 
planning, designing, participating in or assisting in the use of all condemned techniques at any 
time and may not enlist others to employ these techniques in order to circumvent this 
resolution’s prohibition.”2023 


VII. LATE 2007 – EARLY 2008: MORE CLOSE COORDINATION BETWEEN APA AND 
DoD OFFICIALS ON PUBLIC STATEMENTS 


Following the August 2007 Council meeting, Behnke continued to coordinate APA’s 
policy and messaging with trusted DoD contacts.  On January 9, 2008, Behnke consulted with 
Dunivin and Banks regarding APA’s response to a resolution before the California 
Senate Business and Professions Committee.  The Committee was considering significant action 
that would have deemed psychologists working in BSCT roles as in violation of their 
professional ethical responsibilities.  Perceiving this proposed action as a disastrous threat to the 
position that he had worked with DoD to defend for so many years, Behnke immediately turned 
to his partners in DoD to help craft a response he could use in lobbying on APA’s behalf.   


When Behnke reached out to Banks and Dunivin for guidance regarding how to respond 
to the proposed resolution, he specifically asked for information related to DoD’s policy on the 
issues raised in the following proposed “whereas” paragraph: 


WHEREAS, Current United States Department of Defense guidelines authorize 
the participation of certain military health personnel, especially psychologists, in 
the interrogation of detainees as members of “Behavioral Science Consulting 
Teams” in violation of professional ethics.  These guidelines also permit the use 
of confidential clinical information from medical records to aid in interrogations. 


Behnke asked for “a citation or language from a DoD policy that speaks to this issue,” 
and added: “I believe DoD policy has an absolute firewall (even more stringent than the PENS 
report), but I can’t recall for certain and don’t want to make any statements until I have the actual 
language in front of me.  There are a number of other inaccuracies in the text, which I think I’m 
in a good position to address, but I could use some help on this one.”2024  Dunivin responded that 
the paragraph was indeed inaccurate and indicated that she would send more information 
soon.2025  Behnke thanked Dunivin and urged her to provide a citation as quickly as possible so 
that he could “get this information to our friends in CA so they can provide accurate information 
to the folks on the Senate subcommittee.”2026  Banks also reassured Behnke that he was 
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reviewing his references,2027 and he later responded with a list of relevant citations to DoD 
Directives and Instructions.2028 


On the same day, a SERE psychologist working with Banks sent three sets of documents 
to Behnke, including the DoD Directive and Instruction that Banks had referenced, and a number 
of other policies relating to BSCTs and interrogations.2029  The psychologist wished Behnke 
luck, and playfully referred to him as “our Knight in Shining Armor :-).”2030  Behnke thanked 
him for the materials and added “thanks as well for your kind words.  I'm privileged to play a 
supporting role to the work you and your colleagues do, for which I have the greatest admiration.  
If the few words I’m allowed to say are at all helpful, I’ll be very pleased.”2031  This small 
exchange is yet another example of how Behnke embraced the partnership he had formed with 
DoD, and that he saw it as an integral part of his role to support that partnership and facilitate 
DoD’s mission. 


As APA continued to face critical challenges to its position on interrogations, it is clear 
that Behnke remained committed to his partnership with DoD.  He viewed the joint venture, 
which rested on personal relationships and ideological alignment, as a critically important part of 
his role such that, even when he ostensibly acted or spoke on behalf of APA, his true mission 
was to play a “supporting role” to the military.  Over the several years following the release of 
the PENS report, Behnke continually turned to his trusted partners and friends in DoD for 
guidance, ensuring that APA’s message reinforced DoD policy preferences and that APA action 
never hindered DoD’s ability to accomplish its goals. 


VIII. THE 2008 PETITION RESOLUTION AND THE 2009 PRESIDENTIAL ADVISORY 
GROUP REPORT 


When, in early 2008, several APA members drafted and began to circulate a petition 
resolution that proposed banning psychologists’ involvement in interrogations and in settings in 
violation of international law, Behnke sprang into action to defend military psychologists and 
protect their roles to the greatest extent possible, as he had done with various similar attempts in 
previous years.  As the petition moved forward and gained traction, Behnke worked with APA 
governance and staff to throw up every procedural roadblock possible and to assist the 
petitioners’ opponents, all while carefully concealing all traces of his involvement.  Behnke led 
an orchestrated effort on behalf of APA to do everything in his power to defeat the petition 
resolution while carefully manipulating the situation to maintain the appearance of neutrality. 


                                                 
2027 Id. 
2028 APA_0093125.  Banks labeled one of these Directives, DoD Directive 3115.09, “not helpful,” 
pointing Behnke’s attention to a provision from that clarifies that psychologists working as consultants to 
interrogators cannot also serve as health care providers.  Intelligence Interrogations, Detainee 
Debriefings, and Tactical Questioning, DoD Directive No. 3115.09 (Nov. 3, 2005), available at 
http://www.dtic.mil/whs/directives/corres/pdf/311509p.pdf. 
2029 APA_0093097; APA_0093121; APA_0093117. 
2030 APA_0093097. 
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When the petition resolution first began to circulate in April 2008, the main text of the 
resolution read: 


Be it resolved that psychologists may not work in settings where persons are held 
outside of, or in violation of, either International Law (e.g., the UN Convention 
Against Torture and the Geneva Conventions) or the US Constitution (where 
appropriate), unless they are working directly for the person being detained or for 
an independent third party working to protect human rights.2032 


Because the resolution language was set by the membership rather than developed 
through the APA governance process, APA staff were, to a certain extent, sidelined during the 
process of passing the petition through governance.  In contrast to the role APA staff, 
particularly Behnke, played in fine-tuning the language during earlier resolutions, the petition 
procedure placed staff in an entirely different position and neutralized their ability to 
“wordsmith” in a way that favored their agenda.  Because Behnke could not manipulate the 
language of the petition resolution itself, he took every opportunity available to shape the 
messaging about the resolution. 


For example, as members began to express their opinions regarding the petition on the 
APA listservs, Behnke worked with governance and staff to craft the message in opposition.  In 
early May, Behnke drafted a message for Melba Vasquez to post to a Division listserv that 
justified his objection to the petition because APA had already “taken a clear and emphatic 
stance *against* abusive interrogations,” and in fact, public reports had provided examples of 
psychologists behaving “*precisely* as one would hope and want, intervening to stop an abusive 
interrogation” (emphasis in the original).2033  The message concluded: “This petition would 
seriously impede psychologists’ efforts to ensure that interrogations are conducted in a safe and 
ethical manner. Certainly I agree that good people can do bad things. But it seems to me that the 
way to ensure bad things will happen is to remove good people.”2034  Later that day, Vasquez 
posted Behnke’s letter verbatim in response to the listserv discussion,2035 and also posted a 
modified version to two other Division listservs.2036 


Despite these efforts to undermine the petition in its infancy, on June 1, 2008, Dan 
Aalbers led the petitioners in officially submitting the petition resolution to Barry Anton, who 
was APA’s Recording Secretary.  This was, as best to our knowledge, the first time in APA 
history that the association had confronted a member-driven petition resolution.  Thus, a group of 
APA staff members met to consider the provisions of the bylaws that permitted such a petition, 
and to outline the procedural steps that would unfold if the petition were pursued.2037  They 
concluded that there would need to be a review of the signatures to verify that the petition was 
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endorsed by voting members.  At that point, the petition could be presented to the President for 
an initial review, after which the Board would fix the “time and manner” of the vote on the 
petition.  If passed, the petition resolution would become effective at the next annual meeting in 
August 2009.  


Though APA staff outlined a procedure by which the petitioners could present their 
resolution for a membership vote, they determined that the petition was not an attempt to amend 
the Ethics Code; instead, it was “simply an effort to have APA adopt an official policy statement 
on the location where psychologists work.+  In particular, it was noted that the proposed new 
policy does not mention the word ‘ethics’ and does not suggest that there are any consequences 
of not following the policy.”2038  Thus, under this interpretation of the petition, its provisions 
would not be enforceable and its acceptance as policy would likely not have an effect on the 
work of military psychologists in practice.+ 


Shortly after staff determined the procedural steps necessary to put the petition resolution 
to a membership vote, it began to pass the resolution through the process.  At the June 2008 
Board meeting, the Board reviewed the petition and noted that: 


The petition was transmitted by the Recording Secretary to the Board of Directors 
after it was determined that the petition was signed by 1% of the Members in 
good standing. Dr. Kazdin [APA President], with input from the Board, 
determined that the petition is a proper motion. 


Thus, APA staff at least nominally followed the procedures they had outlined.  The Board 
also set a schedule for mailing ballots and opening the voting period, and determined that “[a] 
majority of those voting will determine the outcome of the balloting.”  Finally, the Board 
requested pro and con statements to accompany the ballot, and directed that “[t]he petition 
sponsors are responsible for selecting an author(s) for the pro statement and rebuttal. The 
Recording Secretary will invite an author or authors for the con statement and rebuttal.”2039 


On June 16, 2008, Anton emailed Aalbers to notify him that the petition has been deemed 
proper, but noted that “[a]n important consideration in reaching this conclusion was the 
understanding that the proposed resolution is not intended to amend the Ethics Code.”2040  As 
had become common practice, APA staff drafted a version of this letter for Anton to send out 
under his own name, which he did with only minor revisions.2041  The letter explained that the 
Board had determined that it would be helpful to have pro and con statements accompany the 
ballot, and that the petitioners were responsible for selecting the authors of the pro and rebuttal 
statements.  


Although the Board determined that Anton, as Recording Secretary, should select the 
author of the con statement that accompanied the ballot, it is clear that APA staff, led by Behnke, 


                                                 
2038 Id. 
2039 Draft Executive Session Minutes of the Board (June 5 – 7, 2008) (on file with Sidley). 
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maintained tight control over the con statement, both by selecting its nominal authors and by 
refining the substantive language.  Just one day after Anton informed Aalbers that pro and con 
statements would accompany the petition resolution, it was already clear to high-level staff that 
Behnke would lead the selection of the con statement authors.  On June 17, Gilfoyle asked 
Behnke and Garrison “[w]here are you on Con writers?”  When Garrison asked for guidance on 
the selection process, Gilfoyle responded that the Board “left it to staff,” to which Strassburger 
added “namely Steve [Behnke].”2042  Later communications show that the Board “did say for 
Steve [Behnke] to make suggestions to the Board.”2043  Thus, it seems probable that, despite 
having adopted a minute that clearly instructed Anton to select the con statement author, the 
Board directed behind the scenes, or at least understood, that APA staff would make the 
selections in practice.  


This implicit understanding (or possible explicit instruction) between the Board and staff 
was screened from public view.  The petitioners were told that Anton, a member of APA 
governance, would be selecting the author of the con statement.  Likewise, on June 19, again 
using a message drafted by APA staff2044, Anton emailed the Council listserv to inform Council 
members that he would be responsible for inviting an author for the con statement.2045  The 
message made no reference to the involvement of any APA staff members in the selection 
process. 


In the first few days after the Board directed the inclusion of pro and con statements in 
the circulation of the petition, APA staff rushed into action to both identify an author and shape 
the substance of the statement.  Despite Anton’s assurances that he would select the author of the 
con statement, it was Behnke who, on June 18, reached out to Joel Dvoskin to invite him to write 
the statement.2046  Although Sidley could not find any record of staff discussions regarding who 
to select, it appears likely that Dvoskin was chosen because he was viewed as an 
“incrementalist,” based on an address he gave as President of Division 41.2047  By June 20, 
Dvoskin had already prepared a draft con statement.  After speaking with Dvoskin, Behnke 
became concerned that he would not present a forceful enough opposition to the petition.  In an 
email to Honaker, Strassburger, Gilfoyle, Farberman, Garrison, and Anderson, Behnke raised a 
concern regarding the tone of Dvoskin’s statement:  


Joel read the draft to me. The draft is *very* conciliatory in tone, endorses what 
Joel believes is the intent behind the petition, while making clear that the current 
version of the petition has significant problems that speak forcefully against its 
adoption. I would characterize Joel’s draft as having a ‘revise and resubmit’ tone. 
I myself think that there may be significant benefit to this approach, but it is also 
important to recognize that some of our members may want to take a much harder 
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line. I also think it is important for us to recognize that the ‘con’ statement, in 
both substance and tone, will be imputed to APA — there’s just no way to 
distance ourselves from it, and a conciliatory tone might be very helpful in our 
efforts to mend fences (emphasis in the original).2048 


Behnke recommended that the staff explain the situation to Anton and let him make the 
decision because “[h]owever this unfolds, there will be people who are not happy and I think it’s 
important that this be a board decision. Also, I think that once the person is chosen we need to 
step back and let him/her write the statement in whatever manner he/she chooses.”2049  Both 
Garrison and Strassburger agreed that the authorship of the con statement should be a decision 
for the Board,2050 and Anderson commented that “[c]learly it is up to the Board to determine how 
the con statement gets written, but . . . I could foresee a ‘Con-writing team’ to provide input into 
the statement, even if it is authored by one person. Some of Joels’ views might be useful 
here.”2051  On June 21, 2008, Behnke emailed Dvoskin to tell him that “we need to hit the 
‘pause’ button on the con statement. . . . The Board is going to review the process by which the 
con statement writer is chosen, to address a concern that the relevant constituencies have not 
been adequately consulted.”2052 


Although Behnke’s explanation for sidelining Dvoskin’s draft statement was based 
entirely on procedure, it was clear that his real concern was with the “conciliatory” tone and 
substance of the statement Dvoskin had prepared.  Clearly, Dvoskin’s endorsement of the “intent 
behind the petition” would have been unacceptable to Behnke’s partners in DoD, who wanted to 
continue to use psychologists as BSCTs at Guantanamo and elsewhere.  Therefore, Behnke 
conveniently fell back on the Board’s instruction that Anton select the con statement writer.  Had 
Behnke truly been concerned with the procedural niceties, he would not have asked Dvoskin to 
work on the statement prior to Board approval in the first place.  Internal communications clearly 
indicate that Behnke regretted the selection he had made because Dvoskin would not provide a 
vigorous defense of the position Behnke had staked out with his partners in DoD, and that he 
turned to procedural considerations to provide cover for a second attempt at choosing an author 
who would strike the right tone in strongly opposing the petition. 


At the same time that Behnke worked to designate the author of the con statement, 
internal discussion demonstrates that other senior staff, particularly Anderson and Garrison, 
began to discuss how to shape the substance of the con statement in whatever way they could.  
On June 19, Anderson emailed a group of senior-level staff, including Behnke, Garrison, 
Farberman, and Gilfoyle, advising them to “be up front with the fact that we are in new and 
unprecedented territory concerning the potential for APA to ban a work setting for psychologists. 
. . . [I]t is very unclear what method APA would use to enforce this since the petition is silent in 
this regard, and we have no previous experience enforcing a work place ban.”  He added that 


                                                 
2048 APA_0099988 (emphasis in original). 
2049 Id. 
2050 Id. 
2051 APA_0710880. 
2052 APA_0640992. 


JA2670







INDEPENDENT REVIEW REPORT TO APA  POST-PENS PERIOD     
 


434 
 


these issues “could form a key part of the CON statement,” and that “the more difficult the 
questions raised by COR that can’t be answered, the better it is for the CON statement.”2053  
Garrison weighed in “to express my wishful thinking that we might be able to peal away a few of 
the original resolution writers for the con statement with the very argument that the petition goes 
too far by actually disallowing psychologists from working in such detention settings. . . . Any 
chance to find such folks?”2054  The following day, Garrison made another suggestion that staff 
could support the con writers by informing them “of issues/concerns that might not be readily 
apparent from the Council queries and a cursory review of the petition.”2055  Thus, it is 
abundantly clear that, despite being sidelined from their usual role of wordsmithing resolution 
language, APA staff continued to look for ways to influence the ideas and language used in 
opposition to the petition. 


APA staff’s initial flurry of activity shifted course after Council members began to raise 
complaints about the addition of pro and con statements to the ballot.  On June 20, Anton 
informed senior APA staff that he had been hearing concerns from Council regarding the 
Board’s instruction that the ballot be accompanied by pro and con statements.  Anton explained 
that a Council member “noted that it has been raised many times at COR that items sent with 
pro/con statements usually fail.  He noted that it may seem ‘disingenuous’ of APA to want to 
include such statements with the petition.”2056  Behnke responded that, “given the *extensive* 
debate and discussion this issue has received over the past three years, it would seem virtually 
untenable not to have pro/con statements regarding a new proposal.”2057  However, when Kazdin 
asked the following day whether APA had any data regarding whether the addition of pro/con 
statements made proposals and resolutions more or less likely to pass, Anton commented that it 
was “Council Wisdom” that items with pro/con statements never passed. 2058  Strassburger 
similarly admitted: “I think only one Bylaw amendment passed with a pro/con. Most view 
pro/con statements as the ‘kiss of death’ and the data bears this out.  However, this is not a 
Bylaw amendment . . . .”2059  Strassburger’s comment demonstrates not only that APA staff was 
well aware that the addition of pro and con statements was likely to diminish the chances of the 
petition resolution passing, but also that they were utilizing their usual fine-tuned distinctions 
and word games to justify the procedure.  As the Council member intuited, APA staff’s handling 
of the pro and con statements was disingenuous all the way through. 


On June 21, concerned that APA must “give this petition a fair review (and be perceived 
as doing so),” Garrison suggested an alternative to the pro/con statements in the form of an 
overview published in the Monitor to allow full airing of the issues.  Behnke effectively 
dismissed Garrison’s suggestion as a “de facto pro/con statement” and again emphasized that, 
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given the complex history of the issue, it was important to ensure “that there is not even the 
perception that any voice will be excluded. . . . Not to have pro/con statements would be entirely 
out of keeping with how we have approached this issue in crafting our position over the past 
several Council meetings and Conventions.”2060  Later that day, Behnke again emphasized 
process, querying “[o]n what basis does one now change the process that the Board has 
developed according to an Association rule, to which the sponsors have not objected, and about 
which Council has been informed?”2061  It is clear that, throughout their discussion of the utility 
of pro and con statements, APA staff were entirely focused on packaging the statements as a 
guarantor of fair process, despite knowing (or at least suspecting) that such statements were in 
reality an obstacle to fair consideration of the petition.  Once again, Behnke steered the group 
into a defense of the pro and con statements using procedural defenses to conceal his true 
strategy to use the statements to achieve his preferred outcome. 


At the same time that Behnke defended the pro and con statements to a group of high-
ranking governance and staff members, he also worked closely with Anton to devise a plan to 
select a con author as a replacement for Dvoskin.  In an email to APA staff on June 20, Behnke 
explained that he and Anton agreed to bring the selection of the con writer to the full Board 
during an upcoming conference call, and that Anton “thought it would make good sense to reach 
out to Council reps from several divisions (e.g., 19, 41 and 42), who will now be familiar with 
the petition, and ask for their input regarding additional possible writers for the con 
statement.”2062  On June 24, 2007, Anton emailed the Board’s listserv to inform them that Bill 
Strickland, Bonnie Markham, and Robert Resnick had over the weekend “spontaneously 
volunteered to participate in the Con statement writing.”2063  Of course, this volunteerism was 
not “spontaneous” at all, but rather a response to Anton’s direct requests to specific Council 
representatives as part of a plan that he had devised with Behnke.  


In his email to the Board, Anton also commented that one of the “volunteers” asked 
whether “the letter writers could have assistance from APA staff. . . . I believe we agreed that 
both pro and con statement writers could get assistance.  I don’t think we agreed about what type 
of assistance.”2064  The next day, in an email to Anton and APA staff, Behnke reinitiated 
discussion about the selection of the con writer, noting that they would need to be “delicate” in 
how they communicated with Dvoskin.  Farberman suggested two options: (1) asking Dvoskin to 
downplay the parts of his draft that suggested a “revise and resubmit” approach or (2) asking 
Resnick to draft a statement.  When several staff members asked to see a copy of Dvoskin’s 
draft, Behnke explained: “Joel read it to me, but he didn’t send it (and I didn’t ask, given our 
earlier discussions about not wanting staff to appear overly involved in the process).”2065  
Farberman echoed the concern, commenting that “[w]e need to be really careful about asking to 
review drafts.  My assumption was that we would not be reviewing drafts of the con statement 
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unless asked to do so by the author,” and Anderson affirmed that “[s]taff should not be seen as 
helping to craft the con statement.”2066  


During these discussions, Anderson and several staff members started to express a 
preference for Resnick, and on June 27, 2008, Anton emailed Resnick and asked if he would be 
the author of the con statement.  Anton explained that Resnick could consult with others and ask 
APA staff questions, and that “[b]oth Bonnie Markham, and Bill Strickland (Division 19), are 
willing and able to assist you,” but that “only your signature will go out on the statement.”2067  
On the same day, Behnke reached out to Dvoskin to inform him that: “[T]he Board reviewed the 
process for choosing the con writer, and decided that the con statement would have a single 
author. A member of Council and former APA president has been chosen. That person will work 
with a group of people to write the statement. Barry Anton, a member of the Board of Directors, 
would like to speak with you to ask that you be a part of this team. Of course, I think the 
statement will be much stronger with your involvement.”2068  Sidley found no record that the 
Board had a meeting in late June to either “review the process” or select an author.  Rather, it 
seems likely that Behnke continued to use the fiction of Board action and proper procedure to 
conceal his own critical role in shaping the con statement.  


Despite Behnke’s representation to Dvoskin that there would be only one con author, 
Resnick, Markham, and Strickland soon came to consider themselves the con statement 
“trio.”2069  As the con authors began turning to APA staff with questions, Behnke embraced the 
opportunity to shape the statement while remaining mindful of the need to appear balanced and 
neutral.  In an internal email on July 1, he explained that he would respond to the con writers “in 
such a manner that if the ‘pro’ writers asked me, I would provide them exactly the same 
information; in fact, if the pro writers were to get in touch with me, I would likely simply 
forward what I wrote.”2070  Indeed, Behnke then drafted a detailed substantive response to the 
con authors’ question, a portion of which Markham suggested they import verbatim into their 
draft.2071 


Although Behnke’s explanation appeared neutral on its face, in context, it was apparent 
that Behnke had manipulated the process to allow staff to assist the con statement authors to 
shape their message.  Although it was true that both the pro and con writers could have reached 
out to APA staff, only the con writers were explicitly told that they could consult with others, 
including APA staff.  Moreover, Behnke was well aware that it would have been extremely 
unlikely for the pro writers to consult with staff because they viewed APA as aligned with the 
con statement.  This perception was not without foundation: it is clear from internal 
communications that many high-level APA staffers, the CEO, and prominent Board members 
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were all opposed to the petition resolution and invested in promoting a strong con statement. 2072  
Behnke’s elaborate responses to the con authors’ questions belie his earlier promise that the 
author could “write the statement in whatever manner he/she chooses.”  Instead, it is apparent 
that Behnke labored to craft the language himself, to the extent possible, all while studiously 
assuring that he had gone through the motions of preserving neutrality, in the event that 
criticisms might later arise. 


On the same day that Behnke responded to the con authors’ request for assistance, he also 
contacted Banks to ask him to set aside some time for them to “go over a number of things, 
somewhere reasonably private.”  Banks responded that he would “[a]bsolutely” meet with 
Behnke and added: “I just looked in detail at the most recent resolution, and as someone who has 
sworn an oath to uphold the constitution, I am a little confused. Perhaps you can enlighten 
me.”2073  Although Sidley uncovered no evidence demonstrating what precisely Banks and 
Behnke discussed at this meeting, it is likely, based on the timing, that Behnke sought pre-
approval of the message he intended to convey in the con statement, in the same way that he had 
for various APA statements and resolutions over the preceding two years. 


As the con authors began drafting the statement, they worked closely with Behnke on the 
language.  When Resnick circulated the first full draft of the con statement on July 2, copying 
Behnke, the draft included lengthy excerpts from the language Behnke had circulated the day 
before, including the paragraph Markham had identified and some additional sentences.2074  


Behnke forwarded the statement to Anderson, Farberman, Garrison, Gilfoyle, and 
Strassburger, noting that there were two statements they should address:  


1. The statement that the petition is essentially the same as what council voted 
down in San Francisco. There are very important differences between the two — 
Council voted down a *moratorium* on psychologists working in centers for 
*foreign detainees.* The petition has no time limit and is much broader in scope. 


2. The statement that APA’s efforts have had no apparent effect. In fact, everyone 
agrees that the Revised Army Field manual is a great improvement, and there is 
considerable discussion in congressional hearings regarding the non-effectiveness 
of abusive interrogation techniques, a point APA has been emphasizing since the 
beginning of our discussions (emphasis in the original).2075 


                                                 
2072 In an earlier email, Brehm had implicitly confirmed that the con statement was a representation of the 
APA Board’s position: “As for the con statement, is the BOD actually willing to let someone write the 
con statement without BOD oversight? If not, then it would be best to have someone on the BOD write 
the con statement. . . . Either we give someone freedom in writing the con statement or the BOD should 
take responsibility for the con statement.” APA_0141492. 
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Garrison responded to Behnke’s email with an edited version of the con statement in 
which she incorporated Behnke’s first point and made some other edits.2076  


Farberman suggested that the comments be sent as a part of an email rather than in track 
changes because she was “concerned about the impression that the con statement is, even 
partially, staff produced.”2077  Despite Farberman’s concerns, Garrison and Behnke determined 
that using bulleted suggestions would be “too difficult and lengthy a process,” and instead sent 
the revised draft to the authors as an attachment, with a message emphasizing the “overbroad 
scope of the petition.”2078  Though it was true that encapsulating their comments into bulleted 
suggestions would have been more laborious, Behnke’s earlier email demonstrated that he could 
have done so.  In practice, the decision to circulate a revised draft allowed Behnke to exert more 
direct control over the precise contours of the message and to “wordsmith” the language to 
ensure that it remained protective of military psychologists and DoD, as he had done with 
previous resolutions.  


On July 3, after Behnke emailed the revised con statement to the authors, Markham 
thanked Behnke for his edits, which were “more clearly focused on the key issues and 
present[ed] them in a compelling and well-documented way,” and recommended that the authors 
use the statement as revised by Behnke.2079  Resnick accepted Markham’s suggestion, offering 
only “one minor tweak,” and also thanked Behnke for his “important input.”  When Behnke 
forwarded both emails to Garrison, she enthusiastically commented: “THIS IS BETTER THAN 
GREAT!!!”2080  Having succeeded in effectively rewriting the con statement, Behnke hastened to 
ensure that his hand in drafting the statement would remain invisible to the petitioners and the 
broader public.  He almost immediately emailed the authors that “[i]t’s Ethics Office policy to 
provide feedback on ethics-related matters to anyone who asks, as you have done, and we are 
happy to be a resource for APA members.  Of course, the statement is entirely yours and should 
be presented as such.”2081  Again, Behnke’s assurances of neutrality were disingenuous in light 
of the political realities: it was highly unlikely that the authors of the pro statement, having not 
been informed that they were permitted to ask APA staff questions, would spontaneously reach 
out to APA for assistance, especially given the broad perception that APA was closely aligned 
with the con statement.  It is unsurprising, therefore, that Sidley found no evidence that any 
assistance was sought by, or provided to, the authors of the pro statement.  


Although Behnke had attempted to excise Dvoskin from the petition resolution process, 
Dvoskin continued working on his own initiative to mediate between the two sides.  On July 5, 
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Dvoskin circulated his own draft of a con statement to Anderson, Gilfoyle, and Behnke, 
explaining that he had shared the draft with Reisner, who agreed with it “almost in its 
entirety.”2082  Dvoskin explained that Reisner was trying to arrange for a discussion between 
himself and the two petition authors to facilitate a “negotiated statement along the lines of my 
draft,” and suggested that APA might postpone the referendum to permit time for negotiation.  
Dvoskin offered to “play some mediation role to resolve this” because he believed that “an all-
or-nothing vote will be disastrous to APA and its members, whatever the outcome.”2083  When 
Behnke forwarded Dvoskin’s proposal to a wider group of APA staff, it was uniformly rejected 
in favor of moving forward with the petition.  Garrison explained: “While moving forward with 
the petition presents its own risks, I’m confident that we have as strong ‘con’ statement that will 
carry the day.”2084  It is abundantly clear that, by this point, staff’s initial efforts to remain neutral 
had been wholly abandoned.  Although Garrison claimed in her interview that she believed it 
was important for the resolution to pass and that APA staff tried to remain neutral and helpful to 
both sides,2085 internal communications reveal that APA staff, Garrison included, did in fact take 
a strong position against the petition resolution.  Behnke and Garrison, in practical effect, drafted 
the con statement and identified with it as their own, trusting in its strength to “carry the day” to 
APA’s preferred outcome—a resounding defeat of the petition resolution.  


Both the pro and con statements were finalized on July 8, 2008.  On July 10, Behnke 
wrote to APA staff to inform them that: “Bob has reached out regarding the con statement 
rebuttal. The rebuttal is of the same quality as the initial con statement. Ellen and I will offer 
suggestions that Bob and his colleagues are free to use, or not, as they see fit, as we did with the 
original statement.”2086  Having just successfully rewritten the con statement, it is clear that 
Behnke was communicating to senior APA staff that he would also draft the rebuttal statement 
on the designated authors’ behalf.  Though he paid lip service to the idea that the authors were 
free to disregard his suggestions, the clear subtext was that Behnke found the rebuttal statement 
deficient and intended to refine the language.  At this point, Honaker became concerned that 
APA staff were jettisoning the façade of neutrality: “I meant to say this before but I want to 
make sure I do now; are we offering the same help for the pro statement? One thing that has 
bothered me is that we are supposedly ‘neutral’ on this issue but it seems we are developing a 
paper trail that shows we are not.”  Behnke responded with the same disingenuous comment that 
he would “help anyone who asks.”2087  It is abundantly clear that APA staff were concerned not 
that they actually behave in a neutral fashion to assist all members, but that they not appear to be 
providing assistance only to one side.  Notably, Honaker was not concerned that Behnke was 


                                                 
2082 APA_0101042. 
2083 Id. Gilfoyle recommended on July 7 that APA “call Joel off” through the intervention of either 
Anderson or Kazdin, who could explain that the “Board is trying to stay out of the political process and 
let the petition go forward on its merits.”  APA_0101016.  Later that day, Gilfoyle emailed Dvoskin to 
tell him that APA had decided to wait to hear from petition sponsors, and Anderson concluded that 
Dvoskin had “disengage[d].”  APA_0100995. 
2084 APA_0072648. 
2085 Garrison interview (May 20, 2015). 
2086 APA_0640477. 
2087 APA_0712482. 
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taking a strong hand in drafting the con statements, but rather he was bothered that Behnke was 
leaving a “paper trail” showing that he had done so.  Behnke’s threadbare reassurances that APA 
staff were prepared to assist any member who requested it was plainly disingenuous, but 
sufficient to whitewash the paper trail and bolster the appearance of neutrality. 


Rather than revising the draft of the con rebuttal statement, Behnke instead independently 
drafted a rebuttal statement, with the assistance of Garrison, Farberman, and Gilfoyle.2088  
Although Garrison cautioned that they should not send Behnke’s draft to “Bob et al. at the last 
minute” because the “longer they work on theirs, the more committed to it they may 
become,”2089 Behnke did not circulate his draft statement until after Resnick sent the draft the 
trio of authors had composed on July 11.  Though Behnke had been independently drafting the 
statement, he explained to the authors that he had “taken what [he] [saw] as the core and the 
strongest points in your draft, and elaborated on them.”2090  When the authors submitted their 
rebuttal to the membership, it matched Behnke’s draft verbatim.  


Though Behnke was unable to finesse the language of the resolution directly, he worked 
behind the scenes to ensure that the statement opposing the resolution conveyed the precise 
message he intended.  Throughout the drafting process Behnke carefully crafted and honed the 
language of the con statement, working closely with the authors to suggest both major shifts in 
emphasis and substance and minor stylistic revisions, all while ensuring that his handprint on the 
statement remained hidden from the view of APA’s critics and the majority of its governance 
bodies. 


As the petition resolution moved forward through the governance process, and the pro 
and con statements were circulated to the membership, Garrison was selected as the nominal 
point person to work with both the petitioners and the opposing groups, particularly military 
psychologists.2091  In July, just weeks before the APA membership voted on the petition 
resolution, Garrison began fielding messages from military members of the APA who expressed 
concern that APA might sanction DoD psychologists serving as BSCTs at Guantanamo and 
elsewhere.2092  As a result, she began to address concerns with the petition resolution in meetings 
with military psychologists, and to provide more information and greater clarity about the 
petition process and the effect of the resolution if passed.+  In her interview with Sidley, Garrison 


                                                 
2088 APA_0072542; APA_0072543. 
2089 APA_0712479. 
2090 APA_0072538; APA_0072539. 
2091 In late 2006, Garrison had been assigned to a new position as Senior Policy Advisor to the CEO.  As 
part of that position, Garrison began to work directly with military psychologists on a number of issues, 
with a primary focus on the provision of clinical care to military personnel and their families.  In the 
months following the passage of the 2007 resolution, Ellen Garrison began to hold quarterly meetings 
with DoD psychologists from each of the Services.  The primary participants were Bruce Crow (Army), 
Morgan Sammons (Navy), and Jim Favret (Air Force).  Garrison said that, although the group did not 
initially discuss the issue of psychologists working in interrogation settings, these issues were driven to 
the forefront when APA members initiated their petition resolution in 2008. Garrison interview (May 20, 
2015). 
2092 APA_0100566. 
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explained that one of their main concerns was that the petition resolution would create confusion 
among psychologists who were being deployed to detention settings, some of whom would 
therefore refuse to serve.  The military psychologists were concerned that, in that event, social 
workers would likely be deployed in their stead.  Garrison said that military were also concerned 
that APA was taking a stance with respect to military psychologists that it did not typically take 
in other industries, namely interfering with what they could do in their chosen profession.2093  In 
response to these concerns, Garrison assured military psychologists that “the petition resolution, 
if passed, would NOT be enforceable by APA’s Ethics Committee. . . . I can state definitively, 
based on guidance from our APA General Counsel, that were this resolution to be voted on 
favorably by the membership, it would not make it an ethical violation for DoD psychologists to 
serve as a Behavioral Science Consultant” (emphasis in the original).2094  Despite Garrison’s 
assurances, Dunivin, in particular, continued to express concerns that, even if the APA did not 
enforce the petition resolution, state licensing boards might impose sanctions on the basis of the 
resolution, and that the overall effect of the ban would be to “set back APA-military psychology 
relations that we’ve worked so hard to restore over the past decade.”2095  


Although Garrison hosted several meetings with DoD members between June and August 
2008,2096 these communications were of a fundamentally different character than the discussions 
Behnke had held with James in previous years.  Garrison’s communications with Bruce Crow, 
Debra Dunivin, Jack Smith, and other military psychologists were not of the same ilk as the 
secretive attempts to manipulate policy and messaging that Behnke had engaged in.  Rather than 
attempts to collaborate on shaping APA policy, Garrison’s communications with interest groups 
within DoD focused on conveying accurate information about APA’s policies and governance 
process.  Aside from Behnke’s “private” conversation with Banks in early July, there is no 
evidence that APA staff engaged in the kind of secretive coordination that had underlain APA’s 
actions and statements in the previous two years. 


In September 2008, the membership of APA voted and passed the petition resolution.2097  
Soon after, on September 25, President Alan Kazdin informed Council that he would be 
appointing a Presidential Advisory Group on the Implementation of the Petition Resolution 
(“advisory group”) to clarify the intent and scope of the resolution and identify possible Council 
actions to implement the resolution.2098  As plans advanced regarding the composition, structure, 
and charge of the advisory group, APA staff became heavily involved in managing the group to 
ensure that it would not be perceived as “PENS II.”  During the next several weeks, as staff 
secured nominations and drafted the charge, they focused on process in an attempt to stave off 


                                                 
2093 Garrison interview (May 20, 2015). 
2094 APA_0100566. 
2095 APA_0100519. 
2096 Garrison, along with Gilfoyle and Behnke, continued to meet with the group of military psychologists 
after the petition resolution passed in September to discuss criteria for determining whether detention sites 
fall within the scope of the resolution, the acceptable roles of psychologists at affected sites, and possible 
means of implementing the resolution.  APA_0103275. 
2097 APA_0102401. 
2098 APA_0102660. 
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the kinds of procedural criticisms that had been leveled against the PENS Task Force, while 
continuing to minimize the practical effect that the resolution and the work of the advisory group 
would have for military psychologists. 


Behnke worked with APA staff to carefully frame the charge in a way that did not invite 
the advisory group to expand the effect of the petition resolution, which he had worked so hard 
to limit.  On October 15, Garrison circulated to APA staff the first draft of the advisory group’s 
charge.2099  When Strassburger reviewed the draft and suggested that the charge should include a 
reference to ethics, Behnke quickly jumped in to offer the alternative perspective that raising 
ethics issues would muddy the waters.  He explained: “Nathalie [Gilfoyle] has done a masterful 
job at emphasizing how the resolution does *not* change the ethics code,”2100 and steered staff 
away from introducing ethics into the charge of the advisory group. 


Behnke was also heavily involved in selecting the members of the advisory group. 
Because staff were highly attuned to criticisms that the PENS Task Force had not been balanced, 
Behnke led APA staff in scheming to ensure that the appropriate mix of people were nominated 
to the advisory group.  On October 16, Garrison and Behnke compiled a list of suggested 
nominees, which was constructed by selecting one representative from each of six key divisions, 
two Board members, and at least one of the petitioners.2101  In an email to senior APA staff on 
October 22, Behnke reminded staff that they needed to be “very mindful that this group will be 
compared to PENS, and so we need to count bodies. . . . [T]he ‘pro’ people will be counting 
bodies.  For that reason, I think at least half the people on the group must be considered ‘pro’ the 
resolution.”2102 2103 2104 2105+ 


On November 10, APA issued an announcement that the advisory group would be 
chaired by Elena Eisman, and would include as members: Dan Aalbers, Armand Cerbone, Ruth 
Fallenbaum, Corann Okorodudu, Brad Olson, Allen Omoto, Walter Penk, Bill Strickland, 
Michael Wertheimer, and Elizabeth Wiggins.2106  As the group moved forward in preparation for 


                                                 
2099 APA_0102991. 
2100 APA_0103021 (emphasis in original). 
2101 APA_0103034; APA_0103035. When Gilfoyle reviewed the list, she raised a concern about the 
nomination of Beth Wiggins, the wife of Science Directorate head Steve Breckler, because “we have 
already had on staff hysband/ governance wife [sic] issue.”  APA_0103043.  Behnke acknowledged 
Gilfoyle’s point, but reminded Gilfoyle that Wiggins was part of the Council “gang of five” that had been 
intimately involved in the issues for years.  APA_0073800.  On November 11, after Wiggins agreed to 
serve on the advisory group, Breckler emailed senior APA staff to disclose his relationship with Wiggins.  
Gilfoyle emailed Garrison and Behnke to ensure that they had “discussed the problem of targeting Russ 
and Debra” with Breckler, and Behnke responded that they “had a very good talk” and found that the two 
situations were distinguishable.  APA_0074079. 
2102 APA_0073858. 
2103 [Footnote removed]+ 
2104 [Footnote removed]+ 
2105 [Footnote removed]+ 
2106 APA_0103429; APA_0103430. 
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its meeting, it is clear that Behnke intended to remain in the background so as not to be 
associated with the advisory group.  When, in her email announcing the group to senior APA 
staff, Garrison commented that Behnke had “taken the first stab at a process document for the 
meeting,” Kelly commented in an aside to Behnke: “Ok, Mr. not-involved-in-the-advisory-
group-thing, I see you’ve drafted the meeting process note?!”2107  Although it is not clear 
whether Behnke was asked to disengage from his involvement in the advisory group, or whether 
he chose not to take a leading role because he understood that his association with PENS would 
be toxic to the legitimacy of the advisory group, Behnke’s unobtrusive role was consistent with 
his pattern of behavior over the years.  He continued to operate behind the scenes to exert his 
influence while assuring that his manipulations would remain undetected, except to his chosen 
few confidantes. 


The advisory group met on November 14 and 15 to discuss implementation steps for the 
petition resolution and produce a report containing a wide range of options and recommendations 
for Council to consider.  During the meeting, Garrison proposed that the advisory group use 
clarifying language “like the ‘Role of Psychologists in National Security Detention Settings’” to 
title their report, so as to “clarify the context” and indicate that the report does not apply to 
domestic jails or hospitals.2108  The advisory group ultimately recommended that the report be 
titled “Psychologists and Unlawful Detention Settings with a Focus on National Security.” 


On January 2, 2009, Garrison circulated the report internally to APA staff members, 
commenting that it was “truly remarkable that the report is being presented as a consensus 
document.”  Garrison also noted that while there was a “persistent effort” on the part of the 
petitioners to include references that would “speak to some enforcement mechanism… and to get 
APA to assume some direct role in its implementation…,” she was able to “successfully 
challenge such assertions with the aid of Michael, Armand, Bill, Beth, and Elena.”2109+   


Immediately after it was announced to Council that the advisory group had been formed 
and that its work product would be placed on the February 2009 agenda for consideration, 
President-Elect James Bray registered his strong displeasure with Garrison for “overstepping 
[her] authority” in announcing the plan because he had not yet decided that the issue would be 
taken up at the February meeting.2110  Breckler explained to a small group of high-level staff that 
Bray had maintained “for sometime [sic] that he [did] not want to deal with the interrogation 
issue ‘on his watch,’ and that he will do all he can to stall, delay, and put on the back burner.”  
Farberman responded that it would be important to convince Bray that “any attempt to slow the 
implementation of the petition results will create a fire that will require some [sic] much of his 
time and staff time that his real priorities for the year will be badly short-changed.”2111  After 
much internal discussion between APA staff, CEO Norm Anderson, outgoing President Alan 


                                                 
2107 APA_0103431. 
2108 APA_0103573. 
2109 APA_0104139. 
2110 APA_0203826. 
2111 APA_0103456. 
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Kazdin, and Bray, Bray was convinced that it would not be feasible to take the advisory group’s 
report off the February agenda. 


After Bray reviewed the report, he sent it to Council, noting that he had “a number of 
concerns” about the report, but instructing that Council take up the item at its upcoming February 
meeting.2112  As the Council meeting approached, Brad Olson circulated a message on the 
advisory group’s listserv, proposing that a motion be put forth at Council to accept the report in 
its entirety as APA policy.  Upon reading Olson’s proposal, Behnke recommended that Garrison 
draft a note to the advisory group to explain the process in order to temper their expectations 
about what would happen at Council.  He suggested that she assure the group that the petition 
resolution was already policy and that she remind the group that Council’s “discussion would 
take place in a very different political context than we’ve had for the past 8 years,” which might 
reduce the sense of urgency to take further action.2113  Yet again, though Behnke had removed 
himself from public engagement with the advisory group, he continued to maneuver behind the 
scenes to frame the way that the report would be received and discussed by Council. 


Shortly before the February Council meeting, Morgan Banks received a copy of the 
report and contacted Behnke to complain that the report was “totally inconsistent with federal, 
not to mention, uniformed, service.”2114  Two days later, on February 12, 2009, Banks sent an 
email to a list of 50 military psychologists, expressing his concerns about the report. He wrote: 


I have attached an unpleasant document for your review. . . Unfortunately, the 
authors of this document, an APA presidential advisory group, have seen fit to 
produce this document, and it will be presented to council next week. . . . So far, I 
have received consistent feedback [from JAGs] that the options identified in the 
report for Council’s consideration are inconsistent with military service. In 
particular, the informal legal opinions I have received imply that the 
recommendations in the report, if adopted as APA policy, would require a 
violation of your oath of office and of the UCMJ.2115  


What was not clear to the military psychologists who received the letter was that Behnke 
and Banks had collaborated to produce the letter together.  Although Sidley found no evidence 
revealing when precisely Behnke and Banks began drafting the letter, by midday on February 12 
Banks had shared with Behnke his analysis regarding whether the advisory group’s report 
conflicted with the oath of office for those serving in the military, and whether an officer 
following the requirements of the report would be in conflict with the Uniform Code of Military 
Justice.  Banks commented that he had asked some JAGs to review his analysis, and at least one 
had “answer[ed] in the strong affirmative, that it would violate our oath of office and the 
Uniform Code of Military Justice.”2116  Late that afternoon, Banks and Behnke spoke by phone, 


                                                 
2112 APA_0104552. 
2113 APA_0074792. 
2114 APA_0104577. 
2115 HC00021304. 
2116 APA_0081997. 
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and it appears likely that they agreed that Behnke could contribute to the letter Banks was 
preparing;2117 by early evening, Banks had sent Behnke a draft and Behnke had begun to suggest 
ways to make the letter more impactful and precise. 


As of the evening wore on, Banks wrote to Behnke that he “continue[d] to wordsmith,” 
and when Behnke responded that he needed “just a couple more minutes,” Banks complained 
“[y]ou killing me man…”  When Behnke finished his revision, he sent the document to Banks 
with the following message: 


Morgan, take a gander. I’ve used a couple of specific examples that I think people 
will find compelling, and I’ve tempered your language somewhat. The reason for 
the tempering is that we’ve got friendlies who have colleagues on the advisory 
group, and we don’t want to alienate any potential allies.2118 


After the letter’s release, Behnke wrote in a confidential note to Kelly that he had seen a 
draft of the letter, and that he had “corrected some inaccuracies regarding the Petition 
Resolution, and recommended tempering the language.”2119  He added that his “sense is that 
there is a feeling that they [military personnel] can live with the Resolution,” but “[t]hey see the 
Advisory Report recommendations as going well beyond the Resolution . . . and that is what they 
seem to be finding quite unsettling.”2120  Behnke also confessed to Garrison that he had seen an 
earlier draft and “softened what was some pretty harsh language.”  Recognizing that he could not 
continue to conceal his collaboration with Banks from the rest of the association, Behnke 
nonetheless explained to Garrison that he would prefer to inform APA governance and staff of 
his role directly instead of in writing.2121  Sidley found no evidence that Behnke did ever inform 
senior APA staff or the Board of his involvement. 


Just as they had done with respect to APA resolutions and public statements over the 
previous three years, Behnke and Banks coordinated in secret to craft a nuanced message that 
would defend the ability of DoD to use psychologists to the greatest extent possible while also 
remaining palatable to an increasingly hostile APA membership.  Though evidence of the joint 
venture between APA and DoD diminished in the latter half of 2007 and 2008, it is clear that 
Behnke and Banks remained committed to finessing messaging in a way that promoted APA’s 
ability to protect military psychologists and their roles in facilitating interrogations. 


When Banks’s letter began to circulate within APA, Behnke and Garrison worked to 
place the note in context and explain the reaction of military psychologists to the advisory 
group’s report.  Garrison wrote to senior APA staff that she had been aware before seeing 
Banks’s note of “a movement afoot to stir up concern about the report among military 
                                                 
2117 APA_0074824. 
2118 APA_0074803. 
2119 APA_0104651. 
2120 APA_0074824. 
2121 APA_0074810.  When Larry James drafted a letter critical of the advisory group’s report a few days 
later, he also asked Behnke to comment on it before he sent it to Council.  APA_0104750; 
APA_0104751.  Sidley found no record that Behnke responded to James’s request for advice. 
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personnel.”2122  Indeed, during the month of February, military psychologists were expressing a 
great deal of confusion regarding whether the entire advisory group report would be adopted as 
policy, and worrying that their scope of practice would be restricted if Council were to accept the 
report.2123  Observing that the close relationships with DoD and military psychologists that he 
had cultivated so carefully over the past several years was threatened, Behnke began 
manipulating procedure and wordsmithing language to prevent the advisory group’s report from 
hindering DoD’s mission. 


Behnke and other APA staff began working behind the scenes on two parallel efforts to 
ensure that the advisory group report would not threaten the work of military psychologists.  In 
the first of these efforts, APA staff began strategizing to ensure that Council would merely 
“receive” the advisory group’s report and not accept or adopt it as APA policy.  The issue first 
arose when, in response to the concerns of military members, Breckler recommended that APA 
focus on the message that “this is an advisory document, and Council is only being asked to 
receive it.”2124  Breckler’s message sparked an internal debate regarding whether the motion 
before Council was to receive the report or to adopt it.  The distinction was critical: Council’s 
receipt of the report would not imply that APA endorsed its recommendations, whereas adoption 
of the report would raise more challenging policy implications.  Garrison clarified that the 
petitioners’ “goal is now for Council to receive the report and for a motion to be presented by 
one of the other advisory group members on Council for ALL the options contained therein to be 
approved by Council.”2125  As controversy and misinformation continued to swirl regarding 
Council’s upcoming action, on February 16, Behnke and Garrison drafted an email for Eisman to 
send to the advisory group, explaining the process for putting into effect the petition resolution 
and for Council to receive, but not adopt, the advisory group report.2126  


In the second effort, Behnke worked with Larry James to make sure that the title of the 
advisory group report would not be nearly as impactful as the petitioners intended it to be.  In the 
days leading up to the Council meeting, Behnke and James began working closely together to 
guide the advisory group report through Council in a way that was acceptable to military 
psychologists.  On February 18, James informed his colleagues that he would be meeting with 
Behnke the following day to “develop a battle plan of attack. I will engage with intentisty [sic] 
this weekend at the APA Council of Representatives meeting to fight this.”2127  It seems likely 
                                                 
2122 APA_0074818. 
2123 For example, on February 13, Lisa Teegarden, Director of the BSCT at Guantanamo at the time, 
wrote to Garrison that the advisory group’s report, if adopted as policy, would “require a violation of 
military psychologist’s oath of office and of the UCMJ.”  Similarly, on February 16, Scott Marrs, an Air 
Force psychology consultant, reached out to Garrison to discuss what action she expected from Council. 
APA_0719538.  Garrison responded to both Teegarden and Marrs, emphasizing that the report “is not a 
policy document, nor was it intended to become one,” and that “the petition resolution itself does not 
amend the Ethics Code, nor is it enforceable in any other way.”  APA_0104736. 
2124 APA_0012788. 
2125 APA_0719507. 
2126 APA_0104716. 
2127 APA_0104874.  In response to Banks’s February 12 letter, Mel Gravitz suggested that the APA 
President would have the authority to invite Banks or another military representative to speak at Council 
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that, at this strategic meeting, James and Behnke discussed the title of the advisory group’s 
report and coordinated regarding how Behnke could influence the governance process to retain 
the reference to “unlawful detention settings” in the title.  


Within APA, there had been intense debate among staff, governance members, and 
advisory group members regarding the inclusion of the word “unlawful” in the proposed title: 
Psychologists and Unlawful Detention Settings with a Focus on National Security.  While it 
appears that President James Bray opposed the use of the “unlawful” qualifier, several petitioners 
felt very strongly that the title should not be changed because they interpreted the term unlawful 
as clarifying that the report did not apply to domestic prison, jail, and hospital settings.  Indeed, 
Wagner indicated that the title was “THE #1 ISSUE for [Aalbers] that could not be changed from 
all the recommendation in the AG [advisory group] report.”2128  Unknown to the petitioners, and 
indeed to anybody other than Behnke and his close circle of confidantes, was that the inclusion 
of the qualifier “unlawful” was also a priority for DoD.  As Behnke explained to Garrison: 


What James [Bray] appears not to understand is that *as soon as* many 
psychologists see the word “unlawful,” they will either: 1. Dismiss the resolution 
out of hand as not applying to their setting; or 2) go to their JAG, who will tell 
them that the setting complies with Geneva and the UN Convention Against 
Torture, so they’ll consider it irrelevant to their work.2129 


Recognizing an opportunity to both protect DoD’s position and appear in a conciliatory 
light to his critics, Behnke quietly coordinated with his most trusted team members to ensure that 
the petitioners carried the day in the battle over the report’s title.  


The next day, on February 19, the Board met to discuss the advisory group report. 
Following the meeting, Garrison reported to the advisory group that “[a]fter considerable 
discussion with James [Bray] (focused on the importance of the title) and subsequent discussions 
with the Board, the Board, recognizing the importance of this matter to the group and the time 
spent on it, agreed to support the title recommended by the advisory group.”2130  After this, the 
Council agenda item was amended to reflect the title originally suggested by the advisory group: 


That the Council of Representatives adopt the following title for the petition 
resolution to clarify that it is not intended to be applied broadly to jails, detention 
centers, and psychiatric hospitals: "Psychologists and Unlawful Detention 
Settings with a Focus on National Security" and requests that the title be 


                                                                                                                                                             
 


when the “ill-conceived ‘report’ is presented.”  After Behnke informed him that James was on Council as 
a Division 38 representative. Gravitz agreed that James would be best to make comments.  
APA_0104638.  Minutes from the Council meeting do not reveal whether James spoke to Council, and 
Sidley was unable to find other evidence suggesting that he did so. 
2128 APA_0104783 (emphasis in original). 
2129 APA_0104785 (emphasis in original). 
2130 APA_0104804. 
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incorporated into the minutes, along with the resolution, and that the petition 
resolution ballot be included as an attachment. 


On February 22, 2009, the Council of Representatives met and voted to receive the 
advisory group report, with the title “Psychologists and Unlawful Detention Settings with a 
Focus on National Security.”2131  In an internal email, Garrison congratulated APA staff 
members on having arrived at a proposal that was “widely accepted by folks ranging from Debra 
Dunivin [sic] to Dan Aalbers.”  Bray echoed Garrison’s sentiment, commenting that he had been 
thanked by both Dan Aalbers and Larry James, who was “satisfied with the result.”2132  


Indeed, James was extremely satisfied that the strategy he and Behnke had coordinated 
together had been resoundingly successful.  After the Council meeting, James reported to a group 
of military psychologists that a “friendly amendment” had been passed.  He explained that they 
had “negotiated” three points:  


1. the Advisory Group report will be called Psychologists Working in Unlawfull 
[sic] Detention Facilities. This is significant since we don’t have any 
psychologists working in “Unlawful Detention Facilities.” . . .2133 


2. The Advisory Group’s report was “received” by the Council of 
Representatives. NO part of the crazy language in the advisory group’s 
recommendation section will be adopted! . . . 


3. The real victory is that no part of the recommendations will be apart [sic] of 
concil’s [sic] report or APA policy. It will only say that psychologists can’t work 
in unlawfull [sic] detention facilities).2134 


Notably, James’s declaration of victory rested on precisely the two issues that APA staff, 
led by Behnke, had labored over in the weeks leading up to the Council meeting.  


                                                 
2131 Approved Minutes of the Council (Feb. 20 – 22, 2009) (on file with Sidley). 
2132 APA_0104861. 
2133 James referenced a New York Times article that had recently been published and reported that the 
review of Guantanamo that President Obama requested had been completed and had concluded that 
Guantanamo “more than complies with United Nations Standards/guidelines.”  During his interview with 
Sidley, Behnke claimed that the term “unlawful” had not been of practical significance because at the 
time that Council acted, Obama had not yet declared Guantanamo to be lawful.  Behnke interview (June 
8, 2015).  Factually, Behnke was incorrect: As James noted in his email, the New York Times reported 
two days before Council met that Guantanamo was in compliance with the Geneva Conventions.  See  
William Glaberson, Guantanamo Meets Geneva Rules, Pentagon Study Finds, New York Times (Feb. 20, 
2009), available at http://www.nytimes.com/2009/02/21/us/21gitmo.html?_r=0.  Regardless, Behnke’s 
explanation is disingenuous because, based on his email to Garrison only days before the Council 
meeting, he clearly understood that military psychologists would interpret the term “unlawful” as placing 
Guantanamo outside the scope of the report. 
2134 APA_0104874. 
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Behnke clearly understood that the twin strategies APA pursued in the weeks before 
Council would be beneficial to the military.  In a private message titled “Big Picture” to Garrison 
on February 14, before APA governance had taken any action, Behnke clarified that “if the 
Board recommends 1. Action complete; 2. Title; 3. Receive the Report, and that’s what Council 
does, we’re going to be fine on all fronts. There will be people who aren’t thrilled, but we’ll be 
fine.”2135  It is likely that Behnke discussed the dual strategy with James when the two met to 
draw up “battle plans” for Council; after their efforts proved successful, James in turn gleefully 
reported the victory to his military colleagues and explained the great significance of both 
strategic points.  As James explained in his interview with Sidley, his opinion was that the APA 
critics opposed to his position failed to “do their homework” regarding the legal effect of the 
language they chose.2136  What James did not acknowledge, however, was that he and DoD had 
the benefit of APA’s chief strategist serving as their tutor.  


Even at this late date, as the political climate changed and the DoD’s use of psychologists 
in interrogation roles became less critical, Behnke’s “big picture” still focused on the bottom line 
needs of his partners in DoD.  As the issue of psychologists involved in interrogations continued 
to arise, Behnke consistently coordinated with his partners in DoD and to strategize regarding 
ways to shape APA policy in a way that protected the military’s interests. 


IX. APA’S RESISTANCE TO REVISIONS TO STANDARD 1.02, LED BY BEHNKE 


At the same time that Council considered the series of resolutions related to 
psychologists’ involvement in interrogations, APA governance and Ethics Office staff also dealt 
with Council’s requests to amend Standard 1.02 to include a clause that would mandate that 
psychologists act “in keeping with the basic principles of human rights.”  After APA adopted the 
PENS report as policy, this issue began to surface in discussions between various APA divisions 
and committees and in the form of resolutions and information items to Council. 


Although demands for a revision to Standard 1.02 began immediately after the PENS 
Task Force issued its report, APA’s clear strategy, devised by Behnke, was to delay taking any 
action to revise the Ethics Code for as long as possible.  APA, through Behnke, consistently 
issued statements that made it appear as though he was giving serious consideration and deep 
thought to the proposed revisions, but it was not until late 2008, three years later, that the 
association began to seriously engage with APA members and Council representatives about 
adding the relevant modifying language.  Even then, Behnke continued to block efforts to make a 
simple revision to Standard 1.02 by pushing for a full revision of the Ethics Code, a process that 
would have taken years longer. 


It took close to five years from the time Council first requested that the Ethics Committee 
consider a revision until the amendments to Standards 1.02 and 1.03 were finally adopted.  And 
during that time Behnke engaged in a strategy of obstruction and obfuscation to continuously 
delay the adoption of the simple revision to the Ethics Code.   


                                                 
2135 APA_0646302. 
2136 James interview (May 1, 2015). 
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As early as the August 2005 Council meeting, APA was already considering the need to 
revise Standard 1.02 of the Ethics Code.  At that meeting, Council requested that:  


[t]he APA Ethics Committee review the discrepancy between the language of the 
Introduction and Applicability section of the Ethical Principles of Psychologists 
and Code of Conduct and Ethical Standard 1.02, and make a recommendation to 
the Board of Directors concerning adding the words ‘in keeping with basic 
principles of human rights’ to Ethical Standard 1.02.  Council requests that this 
process move forward as expeditiously as reasonably possible, recognizing that a 
proposed amendment to the Ethical Principles of Psychologists and Code of 
Conduct will be subject to the review procedures required by Association Rule 
30-8, Standards and Guidelines, and final Council action.”2137  


Notably, Council did not simply demand that the Ethics Committee make the addition, 
but it is clear that Council desired the change, and that Behnke and Ethics Office staff 
understood Council’s intent.  Shortly after the meeting, a staff member emailed Behnke to 
identify addressing the Ethics Code revision as a “concrete task” requested by Council.2138 


Shortly after receiving Council’s directive, Behnke circulated a document produced in 
response to Council’s request to Gilfoyle and Childress-Beatty for legal review.2139  The 
response, written on behalf of the Ethics Committee, rather than making a clear recommendation 
for or against the proposed revision requested more time for careful consideration: 


The Ethics Committee has carefully reviewed Council’s request and believes, as 
explained below, that policies adopted by the Council of Representatives, the 
Board of Directors, and the Ethics Committee make APA’s position clear and 
provide sufficient guidance to members at the immediate present time.  
Accordingly, the Ethics Committee respectfully recommends that the Committee 
be given more time to engage in a process that will allow a fuller understanding of 
the questions and concerns that gave rise to this proposed change, a deeper 
consideration of whether the proposed change is the best way to address the 
underlying considerations, and more extensive examination of the impact adding 
such language to the enforceable section of the Ethics Code may have. 


… 


The Ethics Committee wants to give this proposed change the attention and 
consideration that comes with a full examination of the Ethics Code, with broad 
participation from the entire association and ample opportunity for reflection, 
comment, and feedback, before making a recommendation concerning the 
proposed change.  The Committee also wants to benefit from the processes that 
are currently underway, so that it may review what comments are submitted 


                                                 
2137 Approved Minutes of the Council (Aug. 17 & 21, 2005) (on file with Sidley). 
2138 APA_0045782. 
2139 APA_0049824. 
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regarding the PENS Task Force report and what specific examples the Task Force 
report commentary addresses [sic].  The Committee believes that by benefiting 
from these processes it will be in the best position to serve the APA well with a 
considered, thoughtful, and constructive recommendation.2140 


Sidley found several drafts of the Ethics Committee’s response, showing that Behnke, 
Jones, Moorehead-Slaughter, and others supported the strategy of deferring action on this 
issue.2141  The clear theme running throughout the response to Council’s request is that the Ethics 
Committee had no intention of moving forward with a revision “expeditiously,” as Council had 
requested.  Rather, it is clear from the reference to “broad participation,” that this response was 
intended to halt progress on the proposed revision.  This response was the first in what became a 
pattern of obstruction and delay from APA, an approach endorsed and orchestrated by Behnke as 
Director of the Ethics Office.   


In February 2006, Council received an update regarding the Ethics Committee’s 
discussion of its request to consider the proposed revision.2142  Attached as an exhibit to the 
information item was the September 2005 recommendation of the Ethics Committee that Behnke 
had earlier circulated for legal review.2143  The minutes from the February 2006 Council meeting 
did not reveal that Council renewed its request to the Ethics Committee to consider revisions to 
Standard 1.02.  It seems likely that Council had shifted its attention to other resolutions and 
motions regarding interrogations and torture and had allowed the revision to slip from its notice.  
Instead, at the February meeting, Council referred a new business item titled “Torture and Cruel, 
Inhuman or Degrading Treatment or Punishment” to the Ethics Committee, the Board for the 
Advancement of Psychology in the Public Interest (“BAPPI”), the Board of Professional Affairs 
(“BPA”) and the Policy and Planning Board (“P&P”).2144  


Shortly after the February 2006 Council meeting, Behnke began reaching out to 
representatives from state psychological boards to build relationships with groups that could 
become potential allies in his opposition to the revision of Standard 1.02.  On March 9, 2006, 
Moorehead-Slaughter emailed two representatives from the Association of State and Provincial 
Psychology Boards (“ASPPB”) to discuss possibilities for collaboration between the APA Ethics 


                                                 
2140 APA_0049825.  The Ethics Committee’s response to Council’s request for a recommendation was 
also disingenuous in its reliance on Council’s 2005 resolution that “there are no exceptional 
circumstances whatsoever, whether induced by a state of war or a threat of war, internal political 
instability or any other public emergency, that may be invoked as a justification for torture, including the 
invocation of laws, regulations, or orders.”  Behnke and the Ethics Committee would have been well 
aware that Council’s statement was not an enforceable interpretation of the Ethics Code, and furthermore 
that Standard 1.02 would have permitted a psychologist to follow an order in conflict with Council’s 
ethics statement. 
2141 See, e.g., APA_0049832–33; APA_0049827–28; APA_0043320–24; APA_0049418–19; 
APA_0049380–82; APA_0046397; APA_0046402. 


2142 Approved Minutes of the Council (Feb. 17 – 19, 2006) (on file with Sidley). 
2143 APA_0060010. 
2144 Approved Minutes of the Council (Feb. 17 – 19, 2006) (on file with Sidley). 
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Committee and the ASPPB.  As was his habit, Behnke had earlier drafted the message for 
Moorehead-Slaughter to send to the representatives in anticipation of their attendance at an 
Ethics Committee meeting.2145  One of the specific issues that Behnke wanted to discuss was the 
proposed revision to Standard 1.02.  Through Moorehead-Slaughter, he commented that he was 
“very interested in your perspective on this proposal, since the proposal identifies an instance in 
which a psychologist would potentially not follow state law.  I am especially interested in your 
sense of how this change would affect the likelihood of a state’s adopting the APA Ethics Code 
by statute or regulation.”2146  In drawing on the specter of psychologists being ethically required 
to disobey state laws and court orders, Behnke was aware that he was tapping into explosive 
issues for state psychological associations and ethics committees.  Behnke’s description of this 
parade of horribles helped him to pull strings behind the scenes and align the state psychological 
associations behind his strategy of opposing the Standard 1.02 revision. 


When Judith Glassgold, Chair of the New Jersey Psychological Association (“NJPA”) 
Ethics Committee, sent a draft message to Behnke in June 2006 urging the NJPA to oppose the 
revision, Behnke took full advantage of the opportunity to influence the position of the state 
association while ensuring that his influence would not be visible to the public.+  Although 
Glassgold’s initial statement in opposition to the revision aligned with Behnke’s stance, he 
requested to speak to her by phone and used the opportunity to shape her message and thinking 
on the issue.  After their conversation, Glassgold affirmed that Behnke had “helped clarify my 
thinking and many ideas that were only partially formed.”2147  Behnke then encouraged 
Glassgold to continue her opposition to the revision and to pursue her idea of asking the 
Divisions for Social Justice (“DSJ”) to take the lead in forming a support network for colleagues 
in crisis, explaining that this approach, rather than being punitive, would “assume the best of 
these psychologists” and extend “a supportive and affirming hand” to psychologists in need.2148 
When Glassgold responded that she would like to credit Behnke with the idea, Behnke 
commented that he was “a bit radioactive with the people who are most interested in these 
issue[s], and [he was] much more interested in good ideas getting into the discussion than in 
receiving any credit, so probably best not to mention [his] name in connection with it.”2149     


During the spring of 2006, Behnke clearly worked to marshal support for his position on 
the Ethics Code revision, reaching out directly and through others to the state psychological 
associations.  However, aware that the strength of the state associations’ endorsements rested on 
their independence from any association with him, Behnke controlled the messaging to make it 
appear as though other entities and groups were speaking out in opposition to the revision 
independently of his influence. 


In August, Council once again neglected to call for additional action from the Ethics 
Committee regarding the proposed revisions to Standard 1.02.  As with the February 2006 


                                                 
2145 APA_0060030. 
2146 APA_0060009. 
2147 APA_0060660. 
2148 Id. 
2149 Id. 
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Council meeting, it is likely that Council had focused its attention on related matters.  At the 
August meeting, Council heard presentations from Surgeon General Kevin Kiley regarding the 
role of psychologists in supporting interrogations and from Steven Reisner, who opposed the 
involvement of psychologists in such work.  Council also considered a new business item 
regarding psychologists’ participation at United States detention centers, an item that would 
eventually become the moratorium resolution considered at the August 2007 Council 
meeting.2150  Finally, Council voted to adopt the Resolution Against Torture and Other Cruel, 
Inhuman, and Degrading Treatment or Punishment.2151  Thus, it seems likely that Council did not 
immediately pursue the Ethics Code revision because it had turned its attention to related 
resolutions and motions designed to prohibit psychologists from participating in interrogations. 


Although Council did not formally address the Ethics Code revision in a business item in 
August 2006, members of the Ethics Committee met with concerned APA members to discuss 
their proposals for revisions to Standard 1.02.  Shortly after, Behnke wrote a letter on behalf of 
the Ethics Committee to the Divisions for Social Justice to follow up on their meeting during 
Convention and to seek clarification on DSJ’s desired changes to Standard 1.02.2152  Behnke 
proposed four possibilities for revisions to the language, based on his discussions with Olson and 
Altman: 


1.  Have the language in ethical standard 1.02 mirror exactly the language in the 
Introduction and Applicability (that is, add the phrase “in keeping with basic 
principles of human rights” to standard 1.02); 2.  Add a more specific phrase to 
standard 1.02, for example that in cases of a conflict between ethics and law, 
psychologists may adhere to the law “but may never engage in torture or cruel, 
inhuman or degrading treatment”; 3.  Add specified language from the Universal 
Declaration of Human Rights into the Ethics Code .  .  .; 4.  Add the phrase “in 
keeping with basic principles of human rights” to standard 1.02, and then have a 
footnote that references relevant human rights texts, such as the Universal 
Declaration of Human Rights.2153 


On behalf of the DSJ, Brad Olson responded and indicated that, of the four possibilities 
presented by Behnke, his preference was the fourth because it “provides the best combination of 
specificity and yet generality; brevity and yet an encompassing approach.”2154 Olson added that 
he would like for DSJ and the Ethics Committee to have further discussions about the rationale 
for the revision and “why it should be made with haste rather than waiting for the major set of 
revisions.”2155  


                                                 
2150 Approved Minutes of the Council (Aug. 9 & 13, 2006) (on file with Sidley). 
2151 Id. 
2152 APA_0061383. 
2153 Id. 
2154 APA_0061382. 
2155 Id. 
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Shortly after Olson sent his response, Behnke attempted to speak to him by phone.2156  It 
seems likely that the two spoke and agreed to present their proposed revisions to the Committee 
on Legal Issues (“COLI”) the following week.  Just days before the COLI meeting, Behnke sent 
Olson a letter from the Ethics Committee, which raised several issues with Olson’s preferred 
revision,2157 an option which Behnke himself had presented only weeks earlier.  Behnke also 
proposed to research the statements of other ethics codes with respect to conflicts between ethics 
and law, a process that would no doubt take a significant period of time.  Behnke’s 
communications with Olson demonstrate that his strategy was to extend discussion and delay 
action on a revision to the greatest extent possible.   


Although Behnke likely presented the discussion with COLI as an opportunity to move 
forward on the proposed revisions, the reality is that he utilized committee review as yet another 
delay tactic.  At the COLI meeting in early November 2003, Behnke was present for Olson’s 
presentation of the proposed revision to Standard 1.02.  Upon consideration of the proposed 
language, COLI stood firmly against adding in the phrase “in keeping with basic principles of 
human rights,” reasoning that adding the proposed language to enforceable parts of the Code 
could “lead to unanticipated consequences.”2158  As a result, COLI “strongly cautioned against 
incorporating the proposed language” into the Ethics Code.  Although Sidley has found no 
documentary evidence proving that Behnke influenced COLI’s position, it seems likely that he 
swayed COLI to take the stance that it did.  Behnke engaged in a pattern of using COLI, among 
other governance committees, to obstruct member-initiated actions that he opposed,2159 
recognizing that COLI as a body was generally risk-averse and staffed by individuals who 
complied with the APA agenda.  Given COLI’s generally protective attitude and the strong 
similarities between COLI’s objections to the proposed revisions and those raised by the Ethics 
Committee in its initial response in September 2005, it seems extremely likely that Behnke 
influenced both Committees in their stances against the proposed Standard 1.02 revisions. 


As criticism began to build in 2007 regarding APA’s inaction on the proposed Ethics 
Code revision, Behnke continued to pursue his strategy of engaging in discussion and 
consultation as a means of delaying and pushing back on concrete action.  In January 2007, 
Behnke responded to criticism from Steven Reisner regarding the slow pace of the revision, 
which Reisner understood had been directed by Council more than a year and a half earlier, by 
clarifying that Council had not directed the Ethics Committee to revise the Ethics Code, but 
rather to make a recommendation regarding whether such a revision should occur.2160  Behnke’s 
dialogue with Reisner on this point continued over the next several months, and in July 2007, 


                                                 
2156 APA_0061395. 
2157 APA_0063026. 
2158 Approved Minutes of the COLI (Nov. 3 – 4, 2006) (on file with Sidley). 
2159 For example, APA recommended that Kimmel present his report from the Task Force on the Effects 
of Efforts to Prevent Terrorism to COLI as part of its attempt to sideline the report.  Approved Minutes of 
COLI (Nov. 6, 2004) (on file with Sidley).  In 2007, Neil Altman was also asked to present his proposed 
moratorium resolution to COLI, which expressed strong objections to the resolution.  Approved Minutes 
of the COLI (Mar. 24, 2007).  
2160 APA_0063427. 
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Reisner reiterated his point that Council directed the Ethics Committee to change the language in 
Standard 1.02.  Behnke again responded that he did not “see either complexity or ambiguity in 
the item Council passed.  Council directed the Ethics Committee to review language in the Ethics 
Code and to make a recommendation, following the process set forth in the Association rules.  
Consulting with the president of the DSJ, meeting with boards and committees at the 
Consolidated meetings, and reviewing how other health and mental health association codes of 
ethics address this issue are all part of that process.”2161  Behnke also clarified that Standard 1.02 
was not changed in the 2002 revision because of any issue relating to interrogation, checking 
with APA staff to ensure that the revisions to the Standard 1.02 language had occurred prior to 
the 2000 election.  Reisner continued to express frustration with Behnke’s answers, complaining 
that Behnke’s responses refused to engage with the substance of his critiques.   


It is clear that Behnke was aware that he was not engaging with Reisner’s substantive 
points and was instead engaging in word games to put off further action.  In a rare admission, 
Behnke referenced his exchange with Reisner in an email to Farberman and commented that “I 
may have been a little bit bad here.”2162  Although we cannot say with certainty which part of 
Behnke’s response to Reisner was “bad,” Behnke was likely referring to his manipulation of 
Reisner’s use of the word “violation” as a means of avoiding the underlying substantive criticism 
that APA had failed to appropriately define the ethical violation.  Behnke’s admission to being “a 
little bit bad” demonstrates that he consciously played sophisticated games with language, and 
used his ability to parse words to his advantage in delaying the revision of Standard 1.02.   


Meanwhile, in April 2007, Ken Pope sent an email to members of the Ethics Committee 
asking for a consult on how to interpret Standard 1.02 because it “seems to take a stance at odds 
with the Nuremberg principle that one could not set aside personal responsibility on the basis of 
just following the state’s law or orders from an authority.”2163  Within hours, Pope received 
several responses from members of the Ethics Committee acknowledging the problem that Pope 
had raised, including a response from Behnke clarifying that “[w]e all agree there are laws one 
must not follow” and explaining that “[f]inding the right language to identify which laws one 
may never follow is not so easily done.”2164  When Pope responded to the comments provided by 
the Ethics Committee and reiterated his concerns the next day, Behnke again responded by 
defending the then-current iteration of Standard 1.02 as permitting civil disobedience in the face 
of an unethical order.2165  The exchange between Behnke and Pope extended over the next 
several weeks, as the two worked through hypothetical situations and parsed language.2166  
Behnke’s dialogue with Pope is consistent with his strategy of engaging in discussion regarding 
Standard 1.02 without proposing language or taking any action to move the revision forward. 


                                                 
2161 APA_0066778. 
2162 APA_0066784. 
2163 APA_0091732. 
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On February 6, 2008, Pope resigned from APA because of his disagreement with 
“decisive changes that APA has made in its ethical stance during the past 6+ years.”2167  In his 
resignation letter, Pope took particular issue with the revision to Standard 1.02 completed in 
2002: “This new enforceable standard, in my opinion, contradicts one of the essential ethical 
values voiced in the Nuremberg trials.  Even in light of the post-9/11 historical context and 
challenges, I believe we can never abandon the fundamental ethical value affirmed at 
Nuremberg.  An attempt to modify Standard 1.02 was placed only in the nonenforceable section.  
In the 5 years since creating this new enforceable ethical standard in a sharp break with the past, 
APA chose to make no qualifications, restrictions, or other modifications to Standard 1.02 in the 
code’s enforceable section.”  In response to Pope’s resignation, Behnke and Linda Campbell 
collaborated to write a letter responding to several of the issues raised in Pope’s letter, and 
consulted with Melba Vasquez regarding the substance and tone.2168  Melba responded that she 
thought that the clarifications were helpful, but that she did not think that Pope would reconsider 
his resignation unless Standard 1.02 was amended to remove the language that he thought 
provided a Nuremberg defense.  Vasquez also commented that Pope had sent her two emails 
regarding his resignation.2169 


Behnke asked Vasquez whether she could ask Pope “whether he has specific language in 
mind and, if so, whether he could send it” to Behnke.2170  It seems likely that Vasquez made 
Behnke’s request to Pope because Pope responded that he could not provide any suggestions for 
revised language until he understood the rationale for adopting the language in 2002.  He 
indicated that he had heard others speculate that the language might have been adopted because 
people felt that the “Nuremberg ethic” was not necessary in a democracy or because it was “not 
practical given post-9-11 threats.”2171  Both Behnke and Vasquez responded to Pope’s inquiries, 
but they took diverging approaches: Vasquez responded to Pope’s request with vague 
recollections that the standard was changed to address situations where psychologists felt that 
they would have to leave their jobs or face ethical charges.2172  Behnke, on the other hand, 
ignored Pope’s request for information and instead asked him to explain why he felt that it was 
necessary to resign from APA as those reasons related to Standard 1.02.2173  Behnke’s emails 
indicate that he intended to ask Pope in his initial request to explain the connection between 
Standard 1.02 and his resignation from APA, but it is clear that Pope interpreted the email as a 
request for suggested revisions.2174  Likely recognizing that they were not presenting a unified 
message, Behnke asked Vasquez if they could discuss how to respond to Pope,2175 and several 
                                                 
2167Kenneth S. Pope, Why I Resigned from the American Psychological Association, available at  
http://kspope.com/apa. 
2168 APA_0070582; APA_0070583. 
2169 APA_0098412. 
2170 APA_0635265. 
2171 APA_0071722. 
2172 Id. 
2173 APA_0071724. 
2174 APA_0120932. 
2175 APA_0071722. 
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days later Behnke took the lead in reiterating his request that Pope explain his reasons for 
resigning rather than suggest proposed language for a revision.2176  Sidley did not uncover any 
evidence that Pope ever responded to Behnke’s last request for clarification.   


Behnke’s exchange with Vasquez and Pope is yet another example of his attempts to 
deter efforts to revise Standard 1.02: even when a well-respected former Chair of the Ethics 
Committee volunteered to carefully consider the issues and develop proposed language for a 
revision, Behnke ignored his requests for the information that would help do so.  Behnke was 
interested not in moving forward with a revision, but in understanding how to develop a response 
that explained away or undermined growing criticism of the then-current Standard.   


Behnke’s strategy to continuously suppress suggestions for revision was successful in 
delaying action on this issue for several years.  It was not until late 2008, more than three years 
after Council first requested that the Ethics Committee consider a revision to Standard 1.02, that 
APA finally put together a Committee to assess the issue.  The Committee included Wagner, 
Van Hoorn, Wiggins, Okorodudu, Strickland, Brad Johnson, and Jeff Barnett.  In October 2008, 
Behnke suggested that the revision to Standard 1.02 might be best accomplished by 
incorporating an internal reference to Standard 3.04, relating to avoiding harm.  He identified a 
number of advantages to this “brilliant solution,” including that it both avoided reference to 
external documents and put the “do no harm” ethic at center stage.2177  Wagner, one of the APA 
members interested in revising the Standard, responded that the incorporation of a reference to 
Standard 3.04 would not be sufficient because trying to avoid harm was not equivalent to 
adhering to basic principles of human rights.2178  Others working with Wagner to revise Standard 
1.02 also agreed that Behnke’s proposal could “produce perceived or actual loopholes.”2179  
Behnke agreed to put together a list of proposed revisions for the committee, and Wagner 
suggested that it might be best to remove the language clarifying that psychologists “may adhere 
to the law” altogether.2180 


In early 2009, the Ethics Committee issued a call for comments from APA members and 
the public regarding suggested revisions to Standard 1.02.2181  As the comment period 
progressed, Behnke once again turned to his trusted advisors in DoD, Dunivin and Banks, this 
time to ask them to influence APA policy openly by “encourag[ing] folks to comment,” 
presumably talking about their colleagues and peers in DoD.  Within twenty-four hours, both 
Banks and Dunivin had provided comments on the APA website.2182 


In June 2009, in anticipation of the upcoming Council meeting, the Ethics Committee 
circulated a recommendation to the Board that any revision of Standard 1.02 should be 
                                                 
2176 APA_0120929. 
2177 APA_0073846. 
2178 Id. 
2179 Id. 
2180 APA_0073854. 
2181 Call for Comments, available at http://www.apa.org/ethics/code/call-comments.aspx. 
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accomplished in the context of a full revision of the Ethics Code rather than piecemeal.  Behnke 
drafted a letter for Jeff Barnett, the Chair of the Ethics Committee, to send to the Board 
conveying this recommendation.2183  


As the subcommittee convened in 2008 continued their discussions in preparation for the 
August 2009 Council meeting, Garrison, Farberman, and other senior level staff struggled to 
cabin the group’s proposals into APA’s normal revision process.  When Gilfoyle reached out to 
Behnke for clarification regarding which language was being discussed, Behnke made a rare 
direct admission of his attempts to deter progress on the revision.  He responded to Gilfoyle, 
“[y]es — I can get you up to speed quickly.  Everyone else I am trying to slow down.”2184  
Behnke’s comment to Gilfoyle demonstrates that, even as late as 2009, Behnke continued to do 
what he could to obstruct member efforts to revise Standard 1.02.   


As the August 2009 Council meeting approached, however, Behnke was increasingly 
acting alone and without the support of other APA senior staff.  In response to staff’s inquiries 
regarding a definitive timeline for the revision, Behnke clarified that Barnett saw the discussion 
about revising Standard 1.02 as the beginning of the full revision process, which during the last 
revision took five years.2185  When Garrison reviewed the Ethics Committee’s message to the 
Board regarding its recommendations on the proposed Standard 1.02 revision, Garrison asked 
Behnke whether the Ethics Committee had considered whether there might be other 
modifications that would address the critics’ underlying concerns.  Behnke responded that “the 
Committee does a very nice job of seeing this issue as the beginning of the next ethics code 
revision, so it is not a firm ‘don’t do this,’ but rather a ‘this should be done in the context of a full 
ethics code revision,’ making for a much softer landing.”2186  Farberman weighed in to disagree 
with Behnke’s assessment: “Sorry to be doom and gloom but I’m not sure this decision (no 
specific change to the code now) will provide a soft landing; in fact I think it will be criticized as 
foot-dragging.  That’s not to say it’s the wrong decision but let’s be prepared for the criticism.”  
Behnke’s response was that they should “look to history” for  defense of the pace of the revision, 
commenting that the last revision took more than five years and would need to take account of 
the “*many* constituencies weighing in.”2187  These exchanges show that Behnke continued to 
obstruct efforts to revise the Ethics Code, but that he was at this point left stranded to defend his 
position without the continuing support of other high-level staff, who had come to accept that 
continued delay would no longer be palatable to APA members. 


In addition to staff, it seems likely that APA governance also became increasingly hostile 
to Behnke’s attempts to delay.  During his interview with Sidley, 2009 APA President James 
Bray said that he pushed hard for the revision of Standard 1.02, believing that they should not 
wait and go through the long process of revising the full Ethics Code.  Bray recalled that he got 
significant pushback, specifically from the Ethics Committee and Nathalie Gilfoyle, who 


                                                 
2183 APA_0076428. 
2184 APA_0076581. 
2185 APA_0076430. 
2186 APA_0076428. 
2187 APA_0076431 (emphasis in original). 
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cautioned him against putting the item on Council’s August 2009 agenda,2188 but Sidley could 
find no evidence that Gilfoyle or other staff did indeed oppose him.  There is evidence that Bray 
supported a proposed revision: In July 2009, he wrote to John Neafsey, a vociferous critic of 
APA’s position on these issues, that “[t]his President and the APA Board of Directors plans to 
support a business item at the APA Council of Representatives meeting in August that will direct 
the APA Ethics Committee to propose language by a time certain this fall that will appropriately 
and effectively amend this Ethical Standard.  After a public comment period, the Council will act 
on the proposed revision to Ethical Standard 1.02 at its February 2010 meeting.”2189  Despite 
Bray’s statement in a separate email that his response to Neafsey was the “standard email”2190 
and that he did not want to deal with the interrogation issue “on his watch,”2191 Bray told Sidley 
that once he understood the ethical concern, he came to be strongly in favor of amending 1.02 
and made it a point to enact the revisions during his presidency.2192  Once he made it clear he 
would not change his mind on amending the Standard, he said he and Gilfoyle arrived at a 
compromise that the matter would be taken up at the February 2010 Council meeting.2193  


In July 2009, after Harper’s Magazine published an article titled “The APA’s Nuremberg 
Defense,” Behnke reached out to Banks to ask for some history on Directive 3115.09, which the 
article claimed aligned with APA’s revision to Standard 1.02 to give psychologists an “out” 
under the Ethics Rules.  Banks quoted the relevant language of the Directive for Behnke, 
commenting that the author was “REALLY twisting the verbiage and intent” to argue that the 
Directive permits torture.2194  Banks followed up with an additional email that identified some 
slight modifications between the 2005 and 2008 versions of the Directive, which he did not think 
changed the substantive point that the “document prohibits mistreatment in almost every 
paragraph.”2195 


Finally, during the August 2009 Council meeting, four years after Council’s original 
request that the Ethics Committee consider revisions to Standard 1.02, Council explicitly 
directed the Ethics Committee to take action and imposed a time limit for it to do so.  Council 
directed the Ethics Committee to propose language that would resolve the discrepancy between 
the language in the “Introduction and Applicability Section of the Ethical Principles of 
Psychologists and Code of Conduct,” and Standards 1.02 and 1.03 so that these Standards “can 
never be used to justify, or as a defense for, violating basic human rights.”  Council’s mandate 
included an instruction that the Ethics Committee submit its proposed language in a time period 


                                                 
2188 Bray interview (June 15, 2015). 
2189 APA_0076727. 
2190 APA_0108218. 
2191 APA_0103456. 
2192 Bray interview (June 15, 2015). 


2193 Id. 


2194 APA_0076649 (emphasis in original). 
2195 APA_0108261. 
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that permitted its addition to the February 2010 meeting agenda.  In February 2010, Council 
voted to approve the following amendments to Standards 1.02 and 1.03: 


1.02 Conflicts Between Ethics and Law, Regulations, or Other Governing Legal 
Authority.  If psychologists’ ethical responsibilities conflict with law, regulations, 
or other governing legal authority, psychologists clarify the nature of the conflict, 
make known their commitment to the Ethics Code, and take reasonable steps to 
resolve the conflict consistent with the General Principles and Ethical Standards 
of the Ethics Code.  [If the conflict is unresolvable via such means, psychologists 
may adhere to the requirements of the law, regulations, or other governing legal 
authority.] Under no circumstances may this standard be used to justify or defend 
violating human rights. 


1.03 Conflicts Between Ethics and Organizational Demands.  If the demands of 
an organization with which psychologists are affiliated or for whom they are 
working are in conflict with this Ethics Code, psychologists clarify the nature of 
the conflict, make known their commitment to the Ethics Code, and [to the extent 
feasible, resolve the conflict in a way that permits adherence to the Ethics Code.] 
take reasonable steps to resolve the conflict consistent with the General Principles 
and Ethical Standards of the Ethics Code.  Under no circumstances may this 
standard be used to justify or defend violating human rights.2196  


Behnke’s efforts to obstruct and delay succeeded in postponing any real action on Standard 1.02 
for nearly five years after Council first requested that the Ethics Committee consider a revision.  
Though APA members and critics eventually succeeded in forcing APA to accept an amendment 
to Standard 1.02, it was in spite of Behnke’s vigorous opposition to their efforts at every turn. 


Although  Sidley was unable to uncover any clear documentary evidence proving that 
Behnke opposed the revision to Standard 1.02 in an attempt to benefit DoD or national security 
psychologists, such an explanation would fit with his general approach to be protective of 
military psychologists and others working in national security settings.  Behnke had been aware 
as early as 2004 that some government personnel might view Standard 1.02’s language, 
characterized by critics as a “Nuremberg defense,” as helpful to them in pursuing national 
security work. 


At that point, shortly after the July 20, 2004 meeting at the APA, Steven Band, Chief of 
the Behavioral Science Unit at the FBI, had emailed Behnke and noted that “[d]uring this time of 
war, [he was] drawn to part 1.02 of our (APA’s) ethical principles and take comfort in [his] 
interpretation of this standard.”2197  Thus, it seems likely that Behnke had the impression that 
retaining the 2002 version of Standard 1.02, with its language permitting adherence to the law in 
the event of a conflict with ethical principles, was important to psychologists working in national 
security, and that he opposed any revision to the Standard for so many years out of a desire to 
protect these psychologists. 


                                                 
2196 Approved Minutes of the Council (Feb. 19 – 21, 2010). 
2197 APA_0085132. 
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X. APA’S SHIFT IN COURSE DURING THE TRANSITION BETWEEN 
ADMINISTRATIONS 


As the Bush Administration drew to a close and President Barack Obama entered the 
White House, APA effectively switched course and greatly reduced its efforts to defend the 
PENS report and otherwise preserve the role of psychologists in facilitating interrogations.  On 
January 22, 2009, Obama issued an executive order prohibiting the use of all abusive 
interrogation techniques.2198  APA quickly issued a press statement “applaud[ing]” the executive 
order and emphasizing that its members had passed a resolution in 2008 that prohibited 
psychologists from working in settings where people are held in violation of international 
law.2199   


Internally, the Ethics Office and Ethics Committee began implementing the changes that 
members had demanded for years but that staff had, until that point, so strongly resisted.  As 
stated above, 2009 saw a shift in how APA treated the calls to amend Standards 1.02 and 1.03 of 
the Ethics Code, and began to issue statements indicating that it would finally address the 
criticisms related to those standards, which had been raised by members for several years but 
never fully addressed.  On June 18, the Ethics Committee made a statement clarifying that, under 
the 2002 Ethics Code, there is no defense to torture that the Ethics Committee would accept in 
the adjudication of any complaints, and that “[t]orture in any form, at any time, in any place, and 
for any reason, is unethical for psychologists and wholly inconsistent with membership in the 
American Psychological Association.”2200  Likely finding a less resistant attitude in the Ethics 
Office, and an unlikely ally in Bray, Council was finally able to pass a motion directing that the 
Ethics Committee propose language to amend Standard 1.02.  The amendments became effective 
on June 1, 2010. 


In 2011, the Ethics Committee also began taking steps regarding the broken promise to 
provide a casebook of illustrative examples of the ethical dilemmas faced by psychologists in 
national security settings, a project that had originally been billed as a follow-up to the report 
produced by the PENS Task Force six years earlier.  Although the PENS Task Force produced 
its report in July 2005, it was not until December 2007 that the Ethics Committee sent out a call 
for vignettes, with the claim that the Committee had “deemed it advisable to wait until Council 
completed its multiyear process of developing and refining policies related to the role of 
psychologists in national security-related activities before issuing its responses.”2201  In June 
2011, following the passage of the 2008 petition resolution and the 2010 revision of Standards 
                                                 
2198 Executive order 13491 – Ensuing lawful Interrogations, available at 
https://www.mwhitehouse.gov/the_press_office/EnsuringLawfulInterrogations. 
2199 APA Applauds New Executive orders Signaling a Fundamental Change in the Rights and Treatment 
of Detainees, available at http://www.apa.org/news/press/releases/2009/01/guantanamo.aspx. 
2200 APA Ethics Committee Statement – No Defense to Torture under the APA Ethics Code (June 2009), 
available at http://www.apa.org/news/press/statements/ethics-statement-torture.pdf. 
2201 Comments and Feedback Requested on the Responses of the APA Ethics Committee to Questions, 
Comments, and vignettes regarding APA Policy on the Role of Psychologists in National Security – 
Related Activities (June 2011), available at http://www.apa.org/ethics/programs/national-security-
comments.pdf. 
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1.02 and 1.03, the Committee announced that it “believed it was in a position to move forward 
and complete its work on the document,” and therefore sought comments and feedback on the 
thirty page compilation of twenty-five vignettes received several years earlier during the 
previous administration.2202  However, so as not to attract attention to the issues, Behnke told 
executive staff that he would “post this text quietly, very quietly on the Ethics webpage.”2203  


On July 31, 2013, the Council of Representatives adopted a comprehensive policy titled 
“Policy Related to Psychologists’ Work in National Security Settings and Reaffirmation of the 
APA Position Against Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment,” which reconciled prior resolutions related to detainees and the work of 
psychologists in national security settings.2204  At the same time that it adopted the reconciliation 
policy, Council also voted to rescind the report of the PENS Task Force and the resolutions 
adopted in 2007 and 2008.2205  In the following months, APA wrote letters to officials in the 
Obama Administration and members of Congress to inform them of APA’s new unified policy.  
Nevertheless, the PENS Report itself remains integrated into DoD Medical Command official 
policy regarding the involvement of psychologists in interrogations. 


In sum, when the Obama Administration’s clear rejection of the interrogation program 
run by the CIA and DoD during the Bush Administration signaled to APA that it would no 
longer be politically expedient to defend the PENS report and other policies supporting the use 
of psychologists in national security investigations, it appears that APA responded to the 
changed climate and reduced its defense of the policies it had earlier fought so hard to defend.


                                                 
2202 Id. 
2203 APA_0079688. 
2204 Policy Relating to Psychologists’ work in National Security settings and Reaffirmation of the APA 
position against Torture and other Cruel, Inhuman, or regarding Treatment or Punishment, available at 
http://www.apa.org/about/policy/national-security.aspx. 
2205 Report of the APA Presidential Task Force on Psychological Ethics and National Security (July 5, 
2005), available at http://www.apa.org/news/press/releases/2005/07/pens.aspx (noting vote to rescind 
PENS); Policy Relating to Psychologists’ work in National Security settings and Reaffirmation of the 
APA position against Torture and other Cruel, Inhuman, or regarding Treatment or Punishment, 
available at http://www.apa.org/about/policy/national-security.aspx (2013 policy statement); Draft 
Minutes of the Council (July 31 & Aug. 2, 2013), available at 
http://www.apa.org/about/governance/council/13aug-ethics-minutes.pdf (vote to rescind PENS). 
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APA’S HANDLING OF DISCIPLINARY CASES AGAINST NATIONAL SECURITY 
PSYCHOLOGISTS 


I. ETHICS ADJUDICATIONS 


A. Adjudications Program Overview 


1. Ethics Office and the Ethics Committee 


The Ethics Office and Ethics Committee work together to adjudicate complaints of 
unethical conduct against APA members.  The Ethics Office currently consists of seven staff 
members including: the Director (Stephen Behnke), the Deputy Director of Ethics and Director 
of Adjudications (Lindsay Childress-Beatty), three investigators, and two staff members who 
provide administrative support.2206  In addition, the former Ethics Office Director, Stanley Jones, 
is employed as a consultant.+  There are ten members on the Ethics Committee, who each serve 
three year terms.2207  A Chair and Vice-Chair are elected each year to serve on the Ethics 
Committee and Behnke is the staff liaison to the committee.  In accordance with APA bylaws, 
the Ethics Committee issues annual reports documenting the number and types of ethical 
complaints received each year, as well as any significant actions undertaken by the committee 
during that year. 


Since 2000, the number of ethics complaints investigated by the Ethics Committee each 
year has declined drastically, from an average of 50 cases per year from 1995 – 2000 to two 
cases per year in 2012 and 2013.2208+  The reduction in the number of ethics complaints reviewed 
by the Ethics Committee is a result of the deliberate post-2000 shift in the Ethics Office away 
from the adjudication of ethics complaints and towards the education of psychologists. 


In the 1990s, the Ethics Office faced criticism for being too harsh and prosecutorial in its 
approach to adjudicating ethics complaints.  Ethics Office investigator Patricia Dixon told Sidley 
that APA members had complained that the Ethics Office was “too aggressive” and she recalled 
meetings in which people voiced “very strong opinions about the [adjudications] process as 
being too punitive.”2209  Similarly, Childress-Beatty told Sidley that the Ethics Office had been 
criticized for being “too harsh” and for “going after people” in the past.2210   


                                                 
2206 Behnke interview (May 21, 2015). 
2207 Members of the Ethics Committee are elected by the same process as members of other APA 
committees. APA members are nominated to the Committee by the membership, and a list of prospective 
members is created by the Committee and sent to the Board of Directors (“Board”) for approval. The list 
is submitted to the Council of Representatives (“Council”), which then elects a public member to join the 
Committee after he or she has been nominated by the Committee and approved by the Board.  The two 
associate members of the Ethics Committee normally serve two-year terms and are elected by the Ethics 
Committee directly.+ 
2208 HC00023285. 
2209 Dixon interview (May 12, 2015). 
2210 Childress-Beatty interview (May 13, 2015). 
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In response to these criticisms, the Board decided that the Ethics Office should focus on 
education instead of adjudications.  The Board made several key decisions to effect this change.  
First, the Board hired Behnke as Director of the Ethics Office in 2000.  Behnke recalled that 
when he was hired, APA members were concerned about the Ethics Code being used “as a 
weapon” against them.2211  Behnke told Sidley that when he was hired, the Board had made the 
decision to transition to a “kinder, gentler” adjudications process that was “clearly not going to 
have a prosecutorial mindset.”2212  Thus, Behnke made education and consultation the primary 
focus of the Ethics Office; adjudication was relegated to a “tertiary focus.”2213   


Second, the Board considered several ways to reform the adjudication program and 
sought guidance from the Ethics Committee.  During the June 2000 Board meeting, the Board re-
evaluated the ethics adjudication program and identified five potential reforms: (1) elimination of 
adjudication of any ethics cases; (2) elimination of all complaint-based cases; (3) restriction of 
complaint-based cases to those that involved behavior that was likely to lead to expulsion and/or 
for which there was no adequate alternative forum; (4) allow respondents in ethics cases to 
resign provided that APA members and inquiring members of the public were notified that the 
individual “resigned while under the scrutiny of the Ethics Committee”; and (5) implement 
automatic loss of membership for members who were subject to show cause procedures. 2214  The 
Ethics Committee presented its recommendations at the February 2001 Council meeting and 
recommended against eliminating complainant-based cases.  Instead, the Ethics Committee 
recommended that for complainant cases, behavior that was unlikely to lead to expulsion should 
not be adjudicated, and that “expellable behavior” should be defined as “behavior likely to cause 
substantial harm to persons or groups with whom psychologists work or to the profession.”2215  


The Board discussed the potential reforms2216 and approved changes to the Ethics 
Committee’s Rules and Procedures to: (1) allow respondents to resign under ethics investigation; 
and (2) institute automatic expulsion for members in show cause matters unless the respondent 
requested a review of the matter by the Ethics Committee.2217  These changes meant that APA 
members could resign while an ethics investigation was pending, which would end the 
investigation, and that members against whom a licensing board had acted could be 
automatically expelled. 


Under the direction of Behnke, the Ethics Office pursued fewer cases, and consistent with 
the recommendation of the Ethics Committee, generally did not adjudicate show cause or sua 
                                                 
2211 Behnke interview (May 21, 2015). 
2212 Id. 
2213 Id. 
2214 HC00023286. 
2215 HC00023317; Approved Minutes of the Council (Feb. 23 – 25, 2001) (“Council discussed the report 
of the Ethics Committee regarding adjudication process reforms.”) 
2216 The Board discussed these changes in executive sessions during its August 2001 and December 2001 
meetings.  Council was informed of the Board’s decision at the February 2002 Council meeting.  
Approved Minutes of the Board (Aug. 25, 2001 & Dec. 7, 2001) (on file with Sidley). 
2217 HC00023310 at 1. 
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sponte cases that involved behavior that was not expellable.  Thus, the number of matters 
adjudicated declined and the Ethics Office focused on providing education and consultation to 
psychologists instead.  Behnke relied on the staff investigators and Jones to handle adjudication 
matters that the Office decided to pursue.  By 2007, Behnke had become so busy with 
conducting trainings and doing ethics consultations that he realized that someone was needed to 
focus on adjudications in the Ethics Office.2218  He asked Childress-Beatty, who was then in the 
Office of General Counsel, to lead the adjudications program.  Childress-Beatty joined the Ethics 
Office in June 2007.  Childress-Beatty told Sidley that there was a sense that Behnke was 
“stretched too thin” and that “investigators were just doing whatever they wanted” before she 
moved to the Ethics Office.2219  


All of the ethics complaints against psychologists involved in interrogations were 
received and considered by the Ethics Office in this context of the shifting focus towards 
education and away from adjudication.   


B. Type of Matters Adjudicated 


The Ethics Committee’s Rules, which went into effect on October 1, 2001, govern the 
current adjudications process.  Under the Rules, the Ethics Committee can adjudicate three types 
of matters: (1) show cause proceedings (under Part IV of the Rules); (2) sua sponte matters 
(under Part V of the Rules); and (3) complainant matters (under Part V of the Rules).2220   


1. Show cause matters 


The Ethics Office may open a show cause matter after: (1) another body (i.e., criminal 
court, licensing board, or state psychological association) has taken “specified serious adverse 
action against a member”;2221 (2) after a member has voluntarily surrendered a license or 
certificate of registration because of pending allegations; or (3) after a state or local board or 
similar entity has taken specified adverse action against a member and then stayed or postponed 
that action.2222  When the Ethics Committee reviews these cases it can: (1) remand the matter;2223 
(2) dismiss the matter;2224 (3) recommend reprimand or censure;2225 or (4) recommend 


                                                 
2218 Behnke interview (May 21, 2015). 
2219 Childress-Beatty interview (May 13, 2015). 
2220 APA Ethics Committee Rules and Procedures, Rules, Parts IV-V, available at 
http://www.apa.org/ethics/code/committee.aspx#PII3 [hereinafter “Rules”].  
2221 Rules, Overview Parts III-V, Show Cause Proceedings. 
2222 Rules, Part IV, Subsection 1.2. 
2223 Rules, Part IV, Subsection 6.1. 
2224 Rules, Part IV, Subsection 6.2. 
2225 Rules, Part IV, Subsection 6.3. 
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expulsion.2226  The Ethics Office’s practice is not to open a show cause matter unless the conduct 
involves expellable behavior.2227   


2. Sua sponte matters 


The Ethics Office may proceed on its own initiative, via a sua sponte matter, when a 
member appears to have violated the Ethics Code.  Sua sponte matters are initiated by the Ethics 
Office without any external prompts.  Childress-Beatty told Sidley that the Ethics Office does 
not actively monitor the media to identify potential ethical violations, but APA’s media office 
may become aware of relevant articles through its RSS feed and send those articles to the Ethics 
Office.2228  The Ethics Office could also become aware of potential matters for investigation via 
an APA listserv that focuses on psychologists in the media.2229    


Pursuing a sua sponte matter is entirely within the discretion of the Ethics Office and the 
Ethics Committee.  The Chair, Vice Chair, and Director “may decide not to open a sua sponte or 
show cause case when a state or local board or similar entity has taken disciplinary action against 
an Association member” if (1) the action is either not final or the member has not completed all 
directives or other requirements; and (2) the behavior at issue is not likely to result in 
expulsion.2230  The Ethics Office’s practice is not to open a sua sponte matter unless the conduct 
involves expellable behavior, although the rules do not prevent opening a sua sponte matter for 
behavior that is not expellable.2231    


3. Complainant matters 


a) Filing a complaint   


A complainant matter is initiated when an individual (the complainant) files a complaint 
against an APA member (the respondent).   


The process for filing a complaint changed in 2012.  Prior to 2012, a written allegation of 
unethical conduct submitted to the Ethics Office was treated as an initial inquiry.2232  In response 
to an initial inquiry, the Ethics Office would confirm whether the respondent was an APA 
member.2233  If the respondent was an APA member, the Ethics Office sent an official complaint 
form to the complainant to fill out and return.  The complaint was not considered complete until 
the complaint form was returned to the Ethics Office.2234  If a complaint form was not returned 
                                                 
2226 Rules, Part IV, Subsection 6.4. 
2227 Childress-Beatty interview (Jan. 16, 2015). 
2228 Childress-Beatty interview (Feb. 2, 2015). 
2229 Id. 
2230 Rules, Part II, Subsection 5.6.2. 
2231 Childress-Beatty interview (Jan. 16, 2015). 
2232 Childress-Beatty interview (Feb. 2, 2015). 
2233 Rules, Part II, Subsection 5.1; Childress-Beatty interview (Feb, 2, 2015). 
2234 Rules, Part V, Subsection 3.4; Childress-Beatty interview (Feb. 2, 2015). 
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within six months, the matter was closed.  Nothing in the Rules provided for closing a matter 
after six months; instead, this was part of the longstanding “general practice” of the Ethics 
Office.  Childress-Beatty told Sidley that the six-months time limit was used to keep files 
organized in the Ethics Office internal tracking system, and that it was without any practical 
significance because if the complainant submitted a completed complaint form anytime after the 
six-months period had elapsed, the Ethics Office would open up a new matter.2235  


Now, a complainant no longer has to ask the Ethics Office for a complaint form.  Under 
the current process, which has been in effect since 2012, a complainant can access the complaint 
form on APA’s website.  To file a complaint, the complainant must submit the completed form, 
along with supporting documentation, to the Ethics Office under Part V, Subsection 3 of the 
Rules.  Pursuant to the Rules, the Director “review[s] each complaint to determine if 
jurisdictional criteria are met and if it can be determined whether cause for action exists.”  The 
Ethics Office investigators act as the Director’s “designees” in this process.2236  Thus, after the 
Ethics Office receives a completed complaint form (now and prior to 2012), the complaint is 
assigned to one of the investigators in the Ethics Office.  The investigator, acting as the 
Director’s designee, conducts an initial evaluation of the complaint.   


b) Preliminary Evaluation   


Part V, Section 5 of the Rules governs the evaluation of complaints.  The investigator 
initially evaluates a complaint to determine if the jurisdictional criteria are met and if it can be 
determined whether cause for action exists.2237  To determine whether the Ethics Committee has 
jurisdiction over a complaint, the investigator considers whether the respondent is an APA 
member, whether the complaint form was correctly completed, and whether the time limits for 
filing (in Part II, Subsection 5.3) have been met.   


If the jurisdictional criteria are met, the Chair of the Ethics Committee and the 
investigator then determine whether there are grounds for action to be taken by the 
Committee.2238  If the Chair and investigator find that they lack sufficient information to make 
such a determination they may: (1) close the matter, (2) request that the complainant supplement 
the complaint (pursuant to Part V, Subsection 5.2.1), or (3) initiate a preliminary investigation 
(pursuant to Part V, Subsection 5.3).2239  Even though the Rules do not explicitly permit this, 
Childress-Beatty told Sidley that the permissive “may” in Subsection 5.2.1 implies that the 
Ethics Office does not have to request additional information to determine if jurisdiction exists, 


                                                 
2235 Childress-Beatty interview (June 2, 2015). 
2236 Rules, Part V, Subsection 4 and Parts III – V overview section (“Complaints are evaluated initially by 
the Ethics Office Director, or Investigators acting as the Director's designees, regarding jurisdictional 
issues such as whether the subject of the complaint, the respondent, is a member, whether the complaint 
form is correctly completed, and whether the time limits for filing have been met. Then the Chair of the 
Ethics Committee and Director of the Ethics Office or their designees determine whether there are 
grounds for action to be taken by the Committee (defined in Part V, Subsection 5.1).”). 
2237 Rules, Part V, Subsection 4.  
2238 Rules, Part V, Subsection 5.  
2239 Rules, Part V, Subsection 5.3.  
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and that the complaint could be closed without any further actions after it has been received.2240  
If the Chair and investigator request that the complainant supplement the complaint and the 
complainant fails to do so within 30 days, the matter may be closed (pursuant to Part V, 
Subsection 5.2.2).  As a practical matter, before deciding whether to initiate a preliminary 
investigation, the investigator drafts a decision memo with a recommendation on whether to 
initiate a preliminary investigation under Part V, Subsection 5.3 of the Rules.  The decision 
memo is not explicitly required by the Rules, but it is the general practice used by the Ethics 
Office to communicate with the Ethics Committee Chairs and Vice Chairs.  If the Chair 
disagrees with the investigator’s recommendation, the Vice Chair casts the deciding vote as to 
whether or not to initiate a preliminary investigation.2241  


c) Preliminary Investigation  


Under the Rules, a preliminary investigation is not mandatory, but may be opened if the 
Chair and Director (or his designee) agree that they lack sufficient information to determine 
whether a full case should be opened.  If a preliminary investigation is initiated, the respondent is 
notified that a preliminary investigation has been opened.2242  The respondent then has 30 days to 
send an initial response to the Ethics Office.2243  During the preliminary investigation, the 
investigator may request additional information from “the complainant, respondent, or any other 
appropriate source” as permitted by the Rules.2244  Despite this allowance, with the exception of 
state licensing boards, investigators do not contact third parties to request additional information.  
Nor do investigators conduct interviews with complainants, respondents, or third parties, even 
though the Rules allow such actions (“[a]dditional information may be requested from the 
complainant, respondent, or any other appropriate source.”).2245  It is the general practice of the 
Ethics Office not to take such affirmative investigative steps.  The preliminary investigation 
process, therefore, is a “paper-only” review, meaning that the Ethics Office investigators 
typically only review documents submitted by either the complainant or the respondent.  


According to Childress-Beatty, back in the 1990s, the Ethics Office initiated fewer 
preliminary investigations; instead, it opened more formal cases and conducted its information 
gathering activities as part of the full case investigation under Part V, Subsection 6 of the Rules.  
Back then, the full case investigation consisted of reading the complaint, writing a letter to the 
respondent to get his or her response, and reviewing the response.  Childress-Beatty noted that 
the adjudications process has always been a paper-only review, and that in the early 2000s, the 
back-and-forth correspondence with the respondent was moved to the preliminary investigation 
phase.2246  


                                                 
2240 Childress-Beatty interview (June 2, 2015).  
2241 Rules, Part V, Subsection 5.4. 
2242 Rules, Part V, Subsection 5.3.1. 
2243 Rules, Part V, Subsection 5.3.2. 
2244 Rules, Part V, Section 5.3.3. 
2245 Id. 
2246 Childress-Beatty interview (June 2, 2015).  
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At the conclusion of a preliminary investigation, the investigator drafts a decision memo 
to the Chair with a recommendation as to whether a formal case should be opened under Part V, 
Subsection 5.5.  If, at the conclusion of the preliminary investigation, the Chair and the 
investigator lack sufficient information to determine whether there are grounds for action to be 
taken by the Ethics Committee, the complaint is closed.2247  The determination of whether a 
formal case should be opened is a two-step process under the Rules.  First, the investigator and 
Chair must determine that a cause for action exists under Part V, Subsection 5.1.  Under this 
Rule, cause for action exists “when the respondent’s alleged actions and/or omissions, if proved, 
would in the judgment of the decision maker constitute a breach of ethics.”2248  Second, if the 
Chair and the investigator determine that cause for action exists, they consider whether, under 
Part V, Subsection 5.5:  


(a) there is a reasonable basis to believe the alleged violation cannot be proved by 
a preponderance of the evidence and (b) the allegations would constitute only 
minor or technical violations that would not warrant further action, have already 
been adequately addressed in another forum, or are likely to be corrected. If they 
agree that one or more of these conditions are met, the matter shall be closed.  
Otherwise, the matter shall be opened as a case.2249 


Dixon told Sidley that, as a practical matter, she treated this as a “threshold question,” 
and approached it by examining the evidence in the file to determine whether she believed there 
was a violation of the Ethics Code.  Dixon said that a case in which she thought there was “no 
way [the Ethics Office] was going to get the evidence to support” the allegations would not pass 
this threshold determination.2250  Even though the Rules specifically identify the investigator and 
the Ethics Committee Chair as the two individuals who work together during this process, Dixon 
said that if a complaint was “complex,” then she would typically involve Childress-Beatty in the 
decision-making process as well.2251 


The Rules are silent as to what constitutes a “reasonable basis.”  Childress-Beatty 
explained that what was a “reasonable basis” to believe that an alleged violation could be proved 
by a preponderance of the evidence was up to the discretion of the investigator and the Chair.  
When asked how this standard played out in practice, Childress-Beatty said that “the reality is, 
[the Ethics Office does] not usually have discussions that are that technical,” and that they do not 
really “parse it out.”2252  Instead, they generally ask “is this something we should charge or 
not?”2253  Childress-Beatty further explained that the Ethics Office is staffed with people who 


                                                 
2247 Rules, Part V, Subsection 5.3.4.  
2248 Rules, Part V, Subsection 5.1. 
2249 Rules, Part V, Subsection 5.5.  
2250 Dixon interview (May 12, 2015).  
2251 Id. 
2252 Childress-Beatty interview (June 2, 2015).  
2253 Id. 
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have been there for a long time, and who “know how the Ethics Committee reacts to things.”2254  
Childress-Beatty told Sidley that the process for making the reasonableness determination 
ensures that only cases that are more likely than not to result in finding an ethical violation 
proceed to the full Committee.  Instead of going through the standards in the Code one-by-one to 
see if there has been a potential violation, the Ethics Office staff first determine whether there 
should be a violation, and then look to the Code to find standards to support a charge.  The result 
is a backwards-process wherein the preliminary determination of an ethical violation is made 
before any specific ethical standards are even considered.  


d) Case Investigation   


Section 6 of Part V of the Rules governs the case investigation.  If a case is opened, the 
Ethics Office issues a charge letter to the respondent pursuant to Part V, Subsection 6.1.  The 
charge letter contains a description of the alleged behaviors at issue and the specific standards of 
the Ethics Code the respondent is alleged to have violated.2255  A copy of the completed 
complaint form and any materials submitted by the complainant, or on the complainant’s behalf, 
are included with the charge letter.   


Although Part V, Section 6, is titled “Case Investigation,” none of the rules in Section 6 
provide any guidance as to the specific investigative steps that should, or could, be taken during 
the case investigation.  Subsection 6.2 comes closest and states that “[a]dditional information 
may be requested from the complainant, respondent, or any other appropriate source.”  Yet, as 
noted earlier, the investigator generally does not proactively request information from sources 
other than the complainant or respondent.  Childress-Beatty said that Subsection 6.2 had more 
relevance in the 1990s when the general practice of the Ethics office was to proceed with 
opening formal cases—to gather information after a formal case had been opened—instead of 
utilizing the preliminary investigation process.2256  The case investigation is, and always has 
been, a paper-only review process.  As a practical matter, there is very little investigation done 
during the case investigation phase and the document gathering process now occurs during the 
preliminary investigation phase.  At the conclusion of the case investigation, the case is referred 
to the Ethics Committee for review and resolution.2257    


e) Review and Resolution by the Committee  


Part V, Section 7 of the Rules addresses review and resolution of a case by the Ethics 
Committee.  The Ethics Committee typically meets two to three times per year to address 
adjudications, as well as any other ongoing educational activities and special projects.  Once a 
matter proceeds to the full Committee, the Committee considers the full record and may: (1) 
remand the case to the Director for continued investigation (Subsection 7.1); (2) dismiss the 
charges because the respondent has not violated an ethical standard (Subsection 7.2.1); (3) 
dismiss the charges and conclude that the violation does not warrant further action (Subsection 


                                                 
2254 Id. 
2255 Rules, Part V, Subsection 6.1.1.  
2256 Childress-Beatty interview (June 2, 2015). 
2257 Rules, Part V, Subsection 6.3.  
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7.2.2); (4) dismiss the charges on the basis of insufficient evidence to support a finding of an 
ethics violation (Subsection 7.2.3); (5) issue an educative letter (Subsection 7.3); (6) recommend 
reprimand or censure (Subsection 7.4); (7) recommend expulsion (Subsection 7.5); or (8) 
recommend stipulated resignation (Subsection 7.6).  The Board then approves or rejects any 
disciplinary actions recommended by the Ethics Committee under Subsection 10.3.5.2258    


C. Limitations of the Adjudication Process 


1. Paper Only Review   


The investigations conducted during the adjudications process consist of paper-only 
reviews of documents provided to the Ethics Office by the complainant and/or the respondent.  
The investigators do not proactively seek information from third-parties or any source other than 
the complainant or respondent, nor do they conduct interviews.  None of the investigators could 
recall any instance in which they conducted an interview as part of an investigation.  Although 
nothing in the Rules prevents investigators from interviewing potential witnesses or seeking 
information from third-parties, and Subsection 5.3.3 of Part V expressly permits obtaining 
information from “any other appropriate source,” current and former investigators (Patricia 
Dixon, Stephanie Brasfield, Martha Mihaly, Deborah Carliner) and Childress-Beatty said that the 
general practice within the Ethics Office is to do neither.  In support of this practice, Childress-
Beatty cited to a March 5, 2001 Ethics Committee policy document that states: 


The Committee adopted a policy that ordinarily, it will not contact potential 
witnesses for either the complainant or the respondent, but that the decision will 
be made on a case-by-case basis, based upon a showing by the complainant or 
respondent of good cause for the Committee to solicit the information.2259  


This policy, adopted in July 1994, modified Part II, Subsection 3.5 of the Rules which 
addresses communication for investigations or other functions.2260  While the policy suggests 
that the Ethics Committee will not contact potential witnesses, it does not, on its face, restrict the 
ability of an investigator to contact witnesses.  In contrast to the policy, Subsection 3.5 clearly 
permits an investigator to communicate with a witness to facilitate the performance of any 
functions set forth in the Rules and Procedures.  Subsection 3.5 states: 


Nothing in this section shall prevent the Director from communicating any 
information (including information from the respondent, complainant, or a 
witness) to the respondent, complainant, witnesses, or other sources of 


                                                 
2258 If the respondent requests an independent adjudication panel under Subsection 9 or a formal hearing 
under Subsection 10, Board approval of any disciplinary action occurs at the conclusion of those 
processes. 
2259 HC00022807. 
2260 This policy was adopted in 1994 and modified Part II, Subsection 3.5 of the 1992 Rules and 
Procedures. This particular subsection of the Rules remained unchanged in later versions of the Rules, 
including the 2001 Rules, which were in effect during the years the Ethics Office received complaints 
against psychologists involved in interrogations. 
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information to the extent necessary to facilitate the performance of any functions 
set forth in these Rules and Procedures.2261 


Clearly a preliminary investigation falls within the performance of a function set forth in 
the Rules and Procedures.   


Both Behnke and Childress-Beatty acknowledged that there was no Rule against 
contacting third parties or conducting interviews, and emphasized that the “paper-only review” 
was simply the “long-standing practice” of the Ethics Office.  Behnke told Sidley that when he 
joined the Ethics Office, the adjudications process was a paper-based review, and that reaching 
out to potential witnesses or third parties was “just not [their] practice” and “not the culture of 
[the Ethics Office].”2262  Behnke referred to the process as “byzantine” and said that it could not 
accurately be called an “investigation,” but thought that the process was “quite consistent” with 
the adjudications process in other membership organizations.2263  Similarly, Childress-Beatty 
stated that the Rules “might allow [the Ethics Office] to contact witnesses, but that it was just not 
the way the system has ever worked.”  This was consistent with Childress-Beatty’s view that the 
Ethics Office is “not supposed to act as a prosecutor” because APA is, after all, a membership 
organization.2264   


An additional justification, provided by both Behnke and Childress-Beatty, for not 
contacting potential witnesses during investigations was that the Ethics Office had limited 
resources with a small and busy staff.  Childress-Beatty told Sidley that the Ethics Office had 
neither the staff nor the time to engage in any kind of investigation beyond the documents that 
people would provide to the Ethics Office.2265  Yet a former Ethics Office investigator, Deborah 
Carliner, who worked in the Ethics Office from 1997 – 2004, prior to Childress-Beatty’s tenure, 
stated that she rarely had any work to do in the office.  In fact, even though Carliner started as a 
full-time employee, she decided to cut her schedule to only three days a week, and eventually 
resigned because there was “nothing to do.”2266  


2. Confusion Regarding Scope   


The limited scope of the investigations conducted during the adjudications process was 
known to some, but not all, members of the Ethics Committee and APA staff.  Some Ethics 
Committee members clearly appreciated the limited nature of the investigations.  Former Ethics 
Committee member, Elizabeth Swenson, told Sidley that the investigative process was limited to 
a “paper-only” review and that she did not recall any instances in which the investigators 
conducted interviews.2267  Former Ethics Committee Chair, Nadya Fouad, recalled that the 
                                                 
2261 Rules, Part II, Subsection 3.5. 
2262 Behnke interview (May 21, 2015). 
2263  Id. 
2264 Childress-Beatty interview (May 13, 2015). 
2265 Id. 
2266 Carliner interview (May 29, 2015). 
2267 Swenson interview (May 4, 2015). 
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investigators were never asked to conduct any interviews and that no one ever suggested 
otherwise.2268  Former Ethics Committee Chair, Robin Deutsch, explained that while the 
investigative process was “more than nothing,” it was “far less than following every lead.”2269  
Consistent with the evidence that we found, Deutsch recalled that the Ethics Office “did not 
investigate a third-party complaint like those filed against psychologists involved in 
interrogations.”2270  According to Deutsch, instead of investigating third party complaints, the 
Ethics Office would write to the complainant to ask that the person directly involved file a 
complaint.  Deutsch said that the Ethics Office had an “informal policy” of not seeking 
information other than statements from the complainant or respondent.2271  


While some clearly appreciated what steps the Ethics Office took or did not take when 
investigating complaints, others thought the investigations were more robust and involved some 
affirmative investigative steps.  Former Ethics Committee Chair, Olivia Moorehead-Slaughter, 
told Sidley that the Ethics Office reviewed everything “from the mega-details to the minutia,” 
and that they “left no stone unturned.”2272  Moorehead-Slaughter believed that the investigators 
were free to, and did in fact, request any evidence they wanted.2273  Former Board member, Jean 
Carter, believed the investigations were “really deep explorations.”2274  Similarly, Armand 
Cerbone, a former Ethics Committee Chair, told Sidley that if there was any “hard evidence,” he 
would have expected it to be brought before the Ethics Committee.2275  Even APA’s Executive 
Director for Public and Member Communications, Rhea Farberman, expected the Ethics Office 
to take some affirmative investigative steps.  Her understanding was that the Ethics Office 
“[stood] ready to investigate any complaints” related to psychologist participation in 
interrogations.   


APA’s public statements and Behnke’s statements regarding the adjudications process 
did nothing to clarify the confusion regarding the scope of ethics investigations.  Instead, these 
statements suggested that the Ethics Office would investigate ethics complaints, and that it would 
do so by taking some affirmative investigative steps.  Behnke’s statements that “[the Ethics 
Office] thoroughly investigate[s] the complaint” and that “if individuals who are members or our 
association have acted inappropriately, the APA will address those very directly and very 
clearly”2276 were, at best, disingenuous given that the investigations were only paper reviews. 


                                                 
2268 Fouad interview (Apr. 28, 2015). 
2269 Id. 
2270 Deutsch interview (May 11, 2015). 
2271 Id.  
2272 Moorehead-Slaughter interview (Apr. 20, 2015). 
2273 Id. 
2274 Carter interview (Apr. 21, 2015). 
2275 Cerbone interview (Apr. 30, 2015). 
2276 Psychological Warfare? A Debate on the Role of Mental Health Professionals in Military 
Interrogations at Guantanamo, Abu Ghraib and Beyond, Democracy Now! (Aug. 11, 2005), available at 
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The limited nature of the adjudications process and the unwillingness of the Ethics Office 
to take any affirmative investigative steps resulted in a system that seemed to prioritize the 
protection of member psychologists over the protection of the public.  Two former public 
members of the Ethics Committee recognized this.  Former public member, Steven Smith, 
described the adjudications process as “extraordinarily conservative” and limited in scope.2277  
He found it problematic that the investigative process was merely “fact gathering” from the 
complainant and the respondent, with “more sympathies” for the individual APA-member 
psychologists.2278  Former public member, Evelyne Shuster, told Sidley that the Ethics 
Committee was quite lenient towards charged psychologists and often justified taking minimal or 
no disciplinary action by engaging in a risk versus benefits analysis.2279  Shuster believed that the 
Ethics Committee was ultimately more concerned about preserving psychologists’ reputations 
and the image of psychology than making disciplinary determinations based strictly on ethical 
considerations.2280  Even former APA President, Gerald Koocher, stated during his interview that 
APA would not proceed on a complaint without obtaining evidence because they were 
“concerned with protecting the due process rights of accused psychologists,”2281 but that APA 
could not obtain evidence because it did not have any subpoena power—making claims that 
APA stood ready and willing to adjudicate complaints against psychologists involved in abusive 
interrogations a hollow promise. 


Nevertheless, there are some who believe that the Ethics Office does play a role in 
protecting the public by taking disciplinary action against psychologists who engage in unethical 
behavior.  Former Board member Carter told Sidley that her understanding was that the Ethics 
Office was very much involved in “protecting the public.”2282  Behnke did not share this view.  
During his interview, he told Sidley that the role of the Ethics Office is not protection of the 
public and that protection of the public is a function for state licensing boards. 


D. Complaints Regarding Psychologists Involved in Interrogations 


1. Michael Gelles 


On April 5, 2001, the Ethics Office received a letter from Professor Jonathan Turley on 
behalf of Petty Officer Daniel King, stating that he wanted to file a complaint with APA against 


                                                                                                                                                             
 


http://www.democracynow.org/2005/8/11/psychological_warfare_a_debate_on_the (transcript of 
interview with Stephen Behnke, Michael Wilks and Robert Jay Lifton). 
2277 Smith interview (Apr. 30, 2015). 
2278 Id. 
2279 Shuster interview (Feb. 30, 2015). 
2280 Id. 
2281 Koocher interview (Mar. 20, 2015). 
2282 Carter interview (Apr. 21, 2015). 
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NCIS psychologist Michael Gelles.2283  On April 24, 2001, the Ethics Office received Turley’s 
completed complaint form, as well as a summary of allegations against Gelles.  The summary of 
allegations provided the following background information on the case:   


• King took a routine polygraph on September 29, 1999 and the polygrapher 
recorded a “no opinion” result;  


• The NCIS told King he had failed the espionage questions on the polygraph exam 
and that he was suspected of being a spy;  


• NCIS agents interrogated King as a suspected spy for 29 days and the 
interrogations lasted “15 hours to 20 hours at a stretch”; 


• King signed a statement at 3:30 a.m. on October 6, 1999 after he had been 
interrogated for 30 out of the prior 39 hours.  The government used this statement 
as the basis for the espionage case; 


• The espionage case was charged as a death penalty prosecution; 


• After signing his statement, the interrogation sessions continued and King asked 
to speak to a psychiatrist.  In response to that request, Gelles met with King on 
October 19, 1999.  The session was taped, King was not informed of the taping, 
and did not give his consent to being taped;   


• During the session, Gelles repeatedly referred to himself as “the doctor” or “the 
doc” and said that the was there to “help” King;   


• Gelles discussed a variety of issues with King including: King’s suicidal 
tendencies, his depression, the facts of his case, his desire for hypnosis, and his 
relationship with his interrogators.  Gelles produced an evaluation of King’s 
psychological status after this session.2284   


Turley alleged that Gelles’s conduct was unethical because, among other things, Gelles: 
(1) failed to inform King of his role as an NCIS employee by stating that he was a doctor, and 
not an NCIS agent; (2) failed to reveal his conflict of interest and inform King that he had an 
investigative function; (3) failed to address King’s mental health issues when he learned that 
King had been depressed and had suicidal thoughts; (4) offered false or misleading information 
to King in order to achieve non-treatment objectives; (5) failed to act in King’s best interests; (6) 
misused his influence over King to induce information from him; and (7) violated King’s 
confidentiality and privacy rights by taping the session without King’s knowledge and not 


                                                 
2283 Consistent with the Ethics Office’s standard practice, this letter was treated as an initial inquiry and a 
complaint form was sent to Turley in response.  
2284 HC00011737. 
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explicitly stating that the session was not confidential.2285  Turley claimed that the following 
standards from the 1992 Ethics Code (in effect in 1999) were relevant to the complaint:  


• Standard 1.07 (describing the nature and results of psychological services) 


• Standard 1.14 (avoiding harm) 


• Standard 1.15 (misuse of psychologists’ influence) 


• Standard 1.16 (misuse of psychologists’ work) 


• Standard 1.19 (exploitative relationships) 


• Standard 1.20 (consultations and referrals) 


• Standard 1.21 (third party requests for services) 


• Standard 2.01 (evaluation, diagnosis, and interventions in professional context) 


• Standard 5.01 (discussing the limits of confidentiality) 


• Standard 5.02 (maintaining confidentiality) 


• Standard 7.01 (professionalism) 


• Standard 7.03 (clarification of role) 


• Standard 8.03 (conflicts between ethics and organizational demands) 


In support of the completed complaint form, Turley also submitted the videotape of the 
session between Gelles and King, along with a transcript of the videotape, transcribed by his 
secretary. 


On May 8, 2001, the Ethics Office wrote to Gelles to inform him of the complaint and the 
fact that a preliminary investigation had been opened against him pursuant to Part V, Subsection 
5.3 of the Rules,2286 and by July 6, 2001, Gelles had submitted his response.2287  In his response, 
Gelles stated that he was merely “screening Petty Officer King to determine whether or not 
hypnosis would be an appropriate avenue for him,” and that King had already been made aware 
of his Miranda rights.  Gelles explained that he was “not serving in two capacities, as [his] only 
role was advising NCIS, and in this instance assisting NCIS in determining whether or not Petty 
Officer King was a proper subject for hypnosis.”2288  Gelles further noted that “Petty Officer 


                                                 
2285 Id. 
2286 HC00011679 at 50. 
2287 HC00011662. 
2288 Id. 
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King was not a patient of [his],” and that his session with King was “an evaluative interview 
designed to answer questions raised by Petty Officer King.”2289  Finally, with respect to the 
question of confidentiality, Gelles stated that King was interviewed “with both agents physically 
present in the room and they were referred to on several occasions,” and that the session had 
been taped “in accordance with applicable federal law.”2290  


On August 6, 2001, Ethics Office investigator, Deborah Carliner, drafted a decision 
memo to the Ethics Committee Chair, Robert Kinscherff, recommending that they ask Gelles 
some additional questions before formally charging him.2291  Although Steve Sparta was the 
Ethics Committee Chair during 2002, Kinscherff had been deputized by Sparta to act in his stead 
due to Kinscherff’s familiarity with the issues from his involvement with the preliminary 
investigation in 2001.  In her decision memo, Carliner wrote:  


I believe Dr. Gelles did not clarify his role, which was that of a psychologist 
working directly with agents who had been interrogating Mr. King…He led Mr. 
King to believe that he was there to help him, which in my opinion was not his 
role.  I think he misused his influence when he stated that he and the agents were 
King’s friends and King should trust the relationship…It’s not chargeable, but 
after watching the tape twice, I believe Dr. Gelles was mocking, patronizing, and 
abusive to Mr. King.  Perhaps such behavior is necessary in military criminal 
investigations, but Dr. Gelles is a psychologist who belongs to APA and as such 
must abide by the Ethics Code, which I don’t think he has done.2292   


Kinscherff agreed with the recommendation and added several questions of his own on 
September 27, 2001.2293  On that same date, Carliner sent a letter to Gelles with ten follow-up 
questions.2294  On December 26, 2001, the Ethics Office received Gelles’s response,2295 and on 
January 22, 2002, Carliner drafted another decision memo to Kinscherff, recommending that 
Gelles be charged and that a case be opened, citing standards 1.15, 1.16(a), 1.07(a), 1.07(b), 
1.21(a), 5.01(a), and 5.01(c).2296  On February 11, 2002, Kinscherff responded to the memo, 
asked Carliner if Sparta had seen the 5.01(c) standard, and noted that he otherwise concurred 
with the charges.2297  On that same day, Carliner drafted a memo to Sparta and asked for his 
input on standard 5.01(c) per Kinscherff’s request.2298  Sparta recommended that they obtain 


                                                 
2289 Id. 
2290 Id. 
2291 HC00011656. 
2292 Id. 
2293 Id. 
2294 HC00011653. 
2295 HC00011627. 
2296 HC00011622. 
2297 Id. 
2298 HC00011621. 
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some clarification regarding Gelles’s role prior to him with this particular standard.2299  On 
February 13, 2002, Carliner drafted a memo to the file, noting that she had a telephone 
conversation with the Chair, and that he agreed to the charges.2300  


On February 13, 2002, the Ethics Office issued a formal charge letter to Gelles and 
informed him that a case had been opened against him under Part V, Subsection 6.1.1 because “it 
[had] been agreed that, if substantiated, the charges detailed below could constitute a violation of 
the Ethics Code” under Part V, Subsection 5. 2301  The letter did not explicitly explain the two-
part inquiry conducted by the Ethics Office under Subsections 5.4 and 5.5.  The letter stated that, 
“[t]he intent of the Ethics Committee is to investigate fairly and thoroughly all complaints filed 
in accordance with the Rules.”2302  The letter charged that Gelles violated the following 
standards of the 1992 Ethical Principles of Psychologists and Code of Conduct:  


• Standard 1.152303 and 1.16(a)2304 in that he allegedly misused his influence as a 
psychologist when: (1) he told the complainant he was there to “help” him when 
Gelles was actually there to provide direct support to a criminal investigation; (2) 
he encouraged the complainant’s cooperation with the agents whose job it was to 
interrogate him and investigate his activities by stating that he (Gelles) and the 
agents were King’s “friends” and King should trust the relationship; and (3) he 
failed to explain to the complainant about false memories but instead concentrated 
on suppressed memories and encouraged him to work on releasing the memories; 


• Standard 1.21(a)2305 in that he evaluated the complainant and provided him 
services at the request of a third party and failed to clarify at the outset of the 
service or any other time, the nature of his relationship with the complainant, 
Gelles’s relationship with NCIS, the role Gelles was playing, and the impact 
Gelles’s relationships with the parties would have on the services provided; 


                                                 
2299 Id. 
2300 HC00011620. 
2301 HC00011614. 
2302 Id. 
2303 Standard 1.15: (“Because psychologists’ scientific and professional judgments and actions may affect 
the lives of others, they are alert to and guard against personal, financial, social, organizational, or 
political factors that might lead to misuse of their influence.”) 
2304 Standard 1.16(a) (“Psychologists do not participate in activities in which it appears likely that their 
skill or data will be misused by others, unless corrective mechanisms are available.”) 
2305 Standard 1.21(a) (“When a psychologist agrees to provide services to a person or entity at the request 
of a third party, the psychologist clarifies to the extent feasible, at the outset of the service, the nature of 
the relationship with each party. This clarification includes the role of the psychologist (such as therapist, 
organizational consultant, diagnostician, or expert witness), the probable uses of the services provided or 
the information obtained, and the fact there may be limits to confidentiality.”) 
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• Standard 5.01(a)2306 in that he failed to discuss with the complainant the 
limitations of confidentiality, that the session with him was not covered by the 
rules of confidentiality, or that there was a possibility that he would be called 
upon to testify against the complainant; 


• Standard 5.01(c)2307 in that he conducted his session with complainant while it 
was videotaped without the complainant’s knowledge or permission; and 


• Standard 1.07(a)2308 and 1.07(b)2309 in that Gelles evaluated the complainant and 
failed to provide to him beforehand the true nature of the services that he was 
offering and failed to inform complainant that he was precluded from doing so by 
virtue of his employment. 


Pursuant to the standard practice of the Ethics Office, the case was assigned to two 
readers, Lisa Callahan and Elizabeth Swenson.2310  The case was also assigned to a monitor, 
Peter Mayfield, under Part V, Subsection 7.  Gelles responded to the charge letter on May 14, 
2002, and submitted his own transcript of the videotaped session that had been transcribed and 
notarized by a third party.   


On August 2, 2002, Childress-Beatty (Deputy General Counsel) emailed a memo 
analyzing the charges against Gelles.2311+  In her email, Childress-Beatty explained that some of 
                                                 
2306 Standard 5.01(a) (“Psychologists discuss with persons and organizations with whom they establish a 
scientific or professional relationship (including, to the extent feasible, minors and their legal 
representatives) (1) the relevant limitations on confidentiality, including limitations where applicable in 
group, marital, and family therapy or in organizational consulting, and (2) the foreseeable uses of the 
information generated through their services.”) 
2307 Standard 5.01(c) (“Permission for electronic recording of interviews is secured from clients and 
patients.”) 
2308 Standard 1.07(a) (“When psychologists provide assessment, evaluation, treatment, counseling, 
supervision, teaching, consultation, research, or other psychological services to an individual, a group, or 
an organization, they provide, using language that is reasonably understandable to the recipient of those 
services, appropriate information beforehand about the nature of such services and appropriate 
information later about results and conclusions.”) 
2309 Standard 1.07(b) (“If psychologists will be precluded by law or by organizational roles from 
providing such information to particular individuals or groups, they so inform those individuals or groups 
at the outset of the service.”) 
2310 According to Ethics Office staff members, including Childress-Beatty and Dixon, cases that are put 
before the Ethics Committee are assigned two readers — a primary reader and a secondary reader — who 
analyze the cases and prepare summaries for the entire Ethics Committee to review during the meetings. 
We heard conflicting accounts about whether these readers are assigned a particular position.  Linda 
Forrest, a former Ethics Committee Chair, stated that one reader is the “pro” reader and the other is the 
“con” reader, and both were to present their arguments for or against sanctions to the Committee during 
meetings.  Former investigator Deborah Carliner told Sidley that the readers were not assigned particular 
positions.  
2311 Carliner said it was common practice to have the General Counsel’s office review all cases that were 
going to be presented to the Ethics Committee.  Carliner interview (June 15, 2015). 
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the charges were not legally supportable, others were relatively weak, and that whether to 
proceed with the charges was a policy question for the Ethics Office.2312   


On August 5, 2002, Behnke, Childress-Beatty, and Jones, in his role as a consultant, 
discussed the Gelles case by email.2313  Behnke repeatedly expressed reluctance to bringing the 
case to the full Ethics Committee and actively looked for ways to avoid bringing the case to the 
Committee.  At 1:20 p.m., Behnke wrote: 


I am very mixed on this case.  On the one hand, it raises an interesting and 
provocative issue, about the role of psychologists in investigations.  On the other, 
I am not at all sure that the Ethics Committee is the proper venue for this issue to 
be addressed.2314  


Behnke then suggested that he could “exercise [his] authority as Director, and say the 
case cannot go forward,” insist that certain charges be dropped, and send the remaining charges 
to the Ethics Committee,2315 or have the Monitor read Childress-Beatty’s memo and make a 
recommendation regarding whether the case should be closed.2316  Later, at 2:25 p.m., Behnke 
wrote: 


One unprecedented but technically okay method: replace the investigator and 
monitor with the Director and Chair (they are the designees for such) and then 
make the review to close. If the chair is not persuaded, so be it. Or replace only 
the investigator.2317 


Noting that this method would be the “equivalent of a nuclear bomb,” Behnke asked 
Jones if he thought the case was appropriate for Ethics Committee review, which meant that “a 
reasonable committee could find violations by a preponderance of the evidence.”2318  In his 
response, Jones asked if any of the charges could be proven because he had not reviewed 


                                                 
2312 APA_0595034; Childress-Beatty Memorandum re: Gelles Case (Aug. 2, 2002).+ 
2313 According to Behnke and Childress-Beatty, Jones was frequently brought in to consult on 
adjudications matters. 
2314 APA_0595034. 
2315 When asked about Behnke’s authority to say a case cannot go forward, Childress-Beatty said that the 
Director does not have the power to unilaterally close a case without the agreement of the Monitor 
assigned to the case. In support of this, Childress-Beatty cited an Ethics Committee policy statement, 
which states, in part, that: “a monitor may recommend that a case be dismissed at any point during the 
investigation if the monitor believes that the Committee cannot reasonably find a violation. If the 
investigator agrees, the matter will be closed . . . If the investigator does not agree to close the case, the 
case will continue and be resolved by the Committee.”  HC00022821. Childress-Beatty said that because 
the investigators act as designees of the Director, the Director could make such a decision with the 
Monitor. Rules and Procedures, Parts III – V. 
2316 APA_0595034. 
2317 Id. 
2318 Id. 
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Childress-Beatty’s memo or the file.  Behnke responded that, in his opinion, there was no charge 
that could be proven by a preponderance of the evidence.2319 


That same day, August 5, 2002, Carliner began a leave of absence due to budget cuts.  In 
Carliner’s absence, Behnke made himself the investigator on the Gelles complaint.  On August 6, 
2002, Behnke sent an email to Carliner in which he stated that Childress-Beatty’s memo had 
made clear that certain charges were legally unsupportable and that none of the remaining 
charges “appear to have the required preponderance of evidence in its favor.”2320  Behnke also 
stated that he was the “acting investigator” in Carliner’s absence and that he would ask the 
monitor, Mayfield, to review Childress-Beatty’s memo and determine “whether he believes the 
committee can reasonably find a violation.”2321   


On August 8, 2002 Behnke spoke with Carliner to inform her of the status of the case.  
That same day, Carliner spoke to Mayfield and expressed her view as to why certain charges 
should not be dropped.2322   


During this time period, Behnke again showed resistance to proceeding with the charges 
against Gelles and asked investigator Martha Mihaly to draft a memo to the Ethics Committee 
under his name to inform them that the Deputy General Counsel had found that certain “in 
that’s” and charges were not legally supportable, and that they should, therefore, not be 
considered for violations as the Ethics Committee reviewed the case materials.  Mihaly sent a 
draft of the memo,2323 dated August 9, 2002, to Behnke.2324   


On August 9, 2002, Behnke emailed Carliner, upset that she had contacted Mayfield.  He 
wrote:  


I find that you would contact the Monitor to discuss the handling of a case, 
without informing me, when I explicitly told you that I was acting investigator on 
the case, that I was contact with the Monitor, and that I was actively in the process 
of making a determination about how the case should be handled, very 
troubling.2325 


                                                 
2319 Id. 
2320 APA_0594978. 
2321 Id.  
2322 APA_0594918. 
2323 This memo was not in the Gelles adjudication file that Sidley reviewed (it was in Behnke’s custodial 
data), and it is unclear whether this memo was sent to the Ethics Committee.  What is clear from the 
readers’ summaries is that all of the standards Gelles was charged with were ultimately reviewed by the 
full Ethics Committee. 
2324 APA_0674056; APA_0674057. 
2325 APA_0594918. 
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That same day, Carliner emailed Behnke to say, “I feel that my absence is being taken 
advantage of both in how the Gelles case is being handled and in your rush to judgment.”2326  
Behnke forwarded Carliner’s email to Deputy CEO Mike Honaker.2327 


Nearly one week later, on August 15, 2002, Behnke emailed Carliner again regarding the 
Gelles matter and stated that her behavior was “unacceptable” and that the only decision that had 
been made in the case was that it would go forward to the full Committee as planned.2328  He also 
expressed “concern” about her “ability to handle this case in an objective manner.”2329 


Carliner returned to the Ethics Office on September 10, 2002, and on September 12, 
2002, she suggested to Behnke that they meet with Nathalie Gilfoyle to discuss the Gelles 
complaint. 2330  By September 15, 2002, Gilfoyle had viewed the videotape of the Gelles-King 
session.2331  On September 16, 2002, Behnke told Carliner that he would ask Gilfoyle if she had 
any questions about the case.2332  That same day, Behnke emailed Gilfoyle and asked if she had 
any questions about any of the ethics cases going before the Ethics Committee that upcoming 
weekend.  Behnke did not mention Carliner’s request to review the Gelles case specifically.  On 
September 17, 2002, Carliner sent a separate email to Gilfoyle, and stated that she would like to 
get Gilfoyle’s thoughts on the case now that she had seen the tape.2333  Sidley found no other 
correspondence between Behnke, Carliner, or Gilfoyle before the Gelles case was put forth 
before the full Ethics Committee. 


Despite Behnke’s desire to limit the charges that the Ethics Committee would consider, 
the Committee considered all of the charges against Gelles.  In advance of the meeting, the 
readers, Callahan and Swenson, prepared summaries for the Committee’s review.  Both 
recommended against finding violations of any of the Ethics Code standards.   


In her summary, Callahan wrote that there was “a lot of ‘posturing’ and hyperbole from 
[King’s] attorney,” and that after reading the entire case file, she concluded that the most helpful 
documents were the transcript submitted by Gelles, the videotape,  King’s declaration, and 
Gelles’s responses.2334  Callahan also noted that she chose to rely on the transcript submitted by 
Gelles because it was transcribed by an “outside concern as opposed to the complainant[].”2335  
With respect to standards 1.15 and 1.16(a), Callahan stated that it was “clear from the transcript 
and videotape that [King] knows why [Gelles] is present and what the purpose of his interview is 
— he came with a list of questions,” and that King “misrepresented the facts as shown on the 


                                                 
2326 APA_0594914. 
2327 Id. 
2328 APA_0594830. 
2329 Id. 
2330 APA_0594718. 
2331 APA_0674851. 
2332 APA_0594454. 
2333 APA_0674821. 
2334 HC00022258 at 1–8. 
2335 Id. 
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videotape and on the transcription.”2336  On standard 1.21(a), Callahan wrote that Gelles was 
very clear about why he was interviewing King and that “[t]here [was] no evidence in the written 
record nor in the videotape that suggests that [Gelles] had a ‘hidden agenda,’” and that “[t]here 
was no implication of therapeutic ‘help’ being sought or offered.”2337  On standard 5.01(c), 
Callahan concluded that there was “nothing in the written record or on the videotape that 
supports the claim that [King] did not know the limits on confidentiality” because the two agents 
were in the room throughout the interview.2338  On standard 5.01(c), Callahan concluded that 
NCIS regulations required that the interview be covertly taped and Gelles was required by his 
superiors to follow the order for a secret taping.2339  Callahan pointed out that because Gelles 
was not charged under 8.03, which addresses the conflict between ethics and organizational 
demands, there was no violation.2340  Finally, with respect to standards 1.07(a) and (b), Callahan 
concluded that the charge was “contingent upon being convinced that [Gelles] had a hidden 
agenda, which [wasn’t] documented,” and that her viewing of the tape did not agree with King’s 
claims.  Thus, Callahan recommended “[n]o violation on all standards.”2341 


While Swenson also concluded that there were no violations of any Ethics Code 
standards, her reader summary reflected a deep concern regarding Gelles’s actions.  For instance, 
with respect to standard 1.15 and 1.16(a), Swenson noted that by telling King that the agents did 
not pass judgment on him, Gelles was “not only misleading in his comments about the agents but 
omitted information that could have really helped [King] about how false memories can be 
established and solidified by interrogation.”2342  Similarly, on standard 1.21(a), Swenson 
concluded that even though there was “technically no violation, [Gelles] could have done much 
more to explain his role, which would be in the spirit of Standard 1.21(a).”2343  Ultimately, 
Swenson concluded that Gelles made the “most minimal disclosures necessary to comply with 
the ethics standards,” and that his behavior was “ethically very marginal.”2344  Swenson also 
suggested that there might be a possible recharge under Standard 8.03, but we found no records 
in the adjudication file to indicate that this was ever pursued.  Swenson told Sidley that during 
Ethics Committee meetings, the Ethics Office staff members were present mostly to answer 
questions from Committee members and that they participated “only if they were asked to.”2345  


                                                 
2336 Id. 
2337 Id. 
2338 Id. 
2339 Id. 
2340 Id. 
2341 Id. 
2342 Id. 
2343 Id. 
2344 Id. 
2345 Swenson interview (May 4, 2015). 
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Swenson said that she did not feel any pressure to close the Gelles case or to not find a 
violation.2346 


The Ethics Committee considered the Gelles case during their September 20-22, 2002 
meeting and voted unanimously to dismiss all of the charges.2347  The entire adjudication process 
for the complaint lasted 17 months.   


The evidence shows that Behnke was reluctant to proceed with charges against Gelles 
and that he actively looked for ways to avoid sending the case to the full Ethics Committee.  It is 
unclear what motivated Behnke, but the evidence suggests that he may have been influenced by a 
prominent APA member.  During 2002, when the Gelles case was pending, Mel Gravitz 
approached Behnke at an APA meeting and said that he wanted to talk about Gelles’s 
disciplinary case.  Initially, Behnke told Sidley that he could not recall the date or exact 
substance of the conversation, but later said that he believed the meeting occurred in February 
2002 when Gravitz was on Council.2348  Behnke said that Gravitz expressed a concern that if 
Gelles were found in violation of the Ethics Code, it would hinder the work of psychologists 
working on national security matters.  Behnke did not recall how he responded to Gravitz, but 
thought that he would have told Gravitz that he could not discuss the matter.  An email from 
former CIFA employee, Scott Shumate, to APA employee, Heather Kelly, suggests the opposite.  
In the email, Shumate alleged that Gravitz sent a message to “APA legal” that pursuing the 
Gelles case would make it look like APA was taking a stand against the government while 
“colors ran so high” after 9/11 and that Gravitz’s message “ended the case.”2349  Behnke told 
Sidley that it was possible that something he said caused Gravitz to conclude that he was 
agreeing with, or at least acknowledging, his point.  But, Behnke said that this conversation did 
not affect his actions or decisions, or those of the Ethics Committee, because he thought the 
allegations against Gelles were weak on the merits.2350  


Behnke told Sidley that while he did not fully understand or agree with the charges, the 
case went forward because the investigator felt strongly about sending the case to the full Ethics 
Committee.  Despite Behnke’s August 2002 emails, which show him actively looking for ways 
to avoid moving forward with the Gelles case, Behnke denied there were any attempts to 
influence either Carliner’s decision to bring the case to the full Committee or the decision of the 
Ethics Committee members.  Carliner did not think that any of the Committee members were 


                                                 
2346 Id. 
2347 HC00011428. 
2348 Behnke email to Sidley (June 9, 2015). 


2349 APA_0129871. 
2350 The Ethics Office was not insulated from outside influence and the nature of the process allowed for 
manipulation at times. Koocher told Sidley that Raymond Fowler manipulated the adjudication process 
when there was a complaint filed against Elizabeth Loftus, a high-profile psychologist who did work on 
false memories. When Fowler found out there was an ethics complaint pending against Loftus, he reached 
out to her and told her she should resign her membership before a case could be formally opened against 
her. He later denied that he had done so and appointed one of his deputies to “investigate” how Loftus had 
found out about the complaint. 
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improperly influenced by either Behnke or Gravitz, and she did not recall Behnke speaking up or 
giving comments during the Ethics Committee meeting discussion of the Gelles matter.2351  


Carliner told Sidley that she did not recall the specifics of the Gelles case.  She did recall 
that she was “appalled” by Gelles’s behavior during his interactions with King and believed very 
strongly that the case should be heard before the full Ethics Committee.2352  She also recalled 
that Behnke did not want to bring the case against Gelles.  Her sense was that Behnke did not 
want APA involved in going against government psychologists who were “doing bad things.”2353  
Sidley asked if Carliner if there were other incidents that would have given her this impression of 
Behnke.  Carliner recalled a conversation with Behnke after the torture and prisoner abuse at 
Abu Ghraib became public.  Carliner said that during this discussion, she compared the behavior 
of psychologists at Abu Ghraib with that of psychologists at Guantanamo, and Behnke gave her 
the “impression” that he “did not oppose psychologists doing bad things.”2354   


2. James Mitchell 


As early as 2004, newspaper articles about the involvement of psychologists in 
potentially abusive interrogations began to surface.  On November 30, 2004, the New York Times 
published Neil Lewis’s article “Red Cross Finds Detainee Abuse in Guantanamo.”2355  Then, on 
January 6, 2005, the New England Journal of Medicine published “When Doctors Go to War,” 
an article by Gregg Bloche and Jonathan Marks, which reported that psychologists were part of 
the BSCT teams at both Abu Ghraib and Guantanamo.2356  Over the course of next several 
months, articles detailing psychologists’ involvement in interrogations continued to emerge.     


Sharon Gadberry saw some of these articles, and on June 6, 2005, emailed then-APA 
President Ron Levant.  Gadberry wrote that after seeing some of the “techniques” used in 
Guantanamo and Abu Ghraib, she wondered if there were any psychologists involved, and if so, 
whether APA should consider an investigation “at the very least of ethics violations.”2357  Later 
that same day, Gadberry’s email was sent to Behnke. 


One month later, on July 6, 2005, Gadberry sent another email to Levant in which she 
said that she was ashamed that psychologists were participating in interrogations that were both 
illegal and unethical.  Gadberry stated that the APA “need[ed] to conduct immediate 


                                                 
2351 Id. 
2352 Carliner interview (May 29, 2015). 
2353 Id. 
2354 Id. 
2355 Neil Lewis, Red Cross Finds Detainee Abuse in Guantanamo, New York Times (Nov. 30, 2004), 
available at http://www.nytimes.com/2004/11/30/politics/30gitmo.html?pagewanted=all&_r=0. 


2356Gregg Bloche & Jonathan Marks, When Doctors Go to War, New England Journal of Medicine (Jan. 
6, 2005), available at http://www.nejm.org/doi/full/10.1056/NEJMp048346.  
2357 APA_0038701. 
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investigations of the psychologists involved in Guantanamo and in other interrogations around 
the world.”  Again, the email was forwarded to Behnke later that day.2358  


The next day, on July 7, 2005, another Bloche and Marks article, “Doctors and 
Interrogators at Guantanamo Bay,” appeared in the New England Journal of Medicine. Bloche 
and Marks reported that “mounting evidence” suggested that military interrogators at 
Guantanamo had been using “aggressive counter-resistance measures in systematic fashion to 
pressure detainees to cooperate,” including “sleep deprivation, prolonged isolation, painful body 
positions, feigned suffocation, and beatings.”2359  Specifically with respect to psychologists, the 
article stated that “since late 2002, psychiatrists and psychologists have been part of a strategy 
that employs extreme stress, combined with behavior-shaping rewards, to extract actionable 
intelligence from resistant captives.”2360 


Four days later, on July 11, 2005, Jane Mayer’s article “The Experiment” was published 
in the New Yorker.  The article discussed harsh interrogation techniques that were being used at 
Guantanamo and reported that a psychologist, James Mitchell, had suggested the use of such 
techniques during the interrogation of a high value Al Qaeda suspect.2361  Mitchell, Mayer 
reported, had “announced that the suspect needed to be subjected to rougher methods” and 
should “be treated like the dogs in a classic behavioral-psychology experiment” referring to 
studies performed by Martin Seligman and other graduate students at the University of 
Pennsylvania in the 1960s.2362  During these experiments, the dogs were placed in harnesses and 
given unavoidable electric shocks, after which they were released into pens and shocked again 
but given a chance to escape punishment.  Mayer reported that Mitchell’s position was opposed 
by a counter-terrorism expert, who had not spent time at a SERE school and who reminded 
Mitchell that he was “dealing with human beings, not dogs.”2363  According to this expert, 
Mitchell replied that the experiments were “good science.”2364  When Mayer asked Mitchell 
about the incident, Mitchell “confirmed that he admired Seligman’s research,” but declined to 
comment on any interrogations that he might have participated in.2365 


The next month, on August 18, 2005, Gadberry emailed Levant again and stated that she 
had been trying “since early June to file an ethical complaint against psychologist[s] who [were] 
involved with US torture in Guantanamo, Iraq, and Pakistan.”  Gadberry said that Behnke had 
called her once, and that she returned his call, but had not heard back from him.  She also said 


                                                 
2358 APA_0040325. 
2359 Gregg Bloche & Jonathan Marks, Doctors and Interrogators at Guantanamo Bay, New England 
Journal of Medicine (July 7, 2005), available at http://www.nejm.org/doi/full/10.1056/NEJMp058145.  
2360 Id. 
2361 Jane Mayer, The Experiment, The New Yorker (Jul. 11, 2005), available at 
http://www.newyorker.com/magazine/2005/07/11/the-experiment-3. 
2362 Id. 
2363 Id. 
2364 Id. 
2365 Id. 
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that she sent a written request to file a complaint “[t]wo weeks ago” and had not heard back from 
the Ethics Office.  Lastly, she said that as an individual, she could not find out the names of 
individual psychologists who were involved in torture and believed that “it [was] the 
responsibility of the APA t[o] request this secret information from the government.”  This email 
was forwarded to Behnke the next day.2366  Behnke responded and told Gadberry that she would 
be hearing from the Ethics Office.  Gadberry wrote back to Behnke and told him that the 
“representative” from the Ethics Office had agreed to send her the form for filing an ethics 
complaint.2367  


Gadberry ultimately received a complaint form, and on September 27, 2005, the Ethics 
Office received her complaint against James Mitchell, Martin Seligman, Morgan Banks, and 
“others,” who had “assisted in stressful military interrogation procedures in Guantanamo, Iraq, 
and Afghanistan.”2368  Gadberry referenced the New England Journal of Medicine article 
“Doctors and Interrogators at Guantanamo Bay” and the Physicians for Human Rights report 
“Break Them Down: The Systematic Use of Psychological Torture by US Forces”.2369 


That same day, an administrative assistant in the Ethics Office conducted a membership 
records search to determine whether any of the named respondents were APA members, and 
thus, whether APA had jurisdiction over the complaint under Part II, Subsection 5 of the Rules.  
She found that Morgan Banks was not a member.2370  The membership records database showed 
that Seligman was an APA member and that there were three individuals named “James 
Mitchell,” including one “James E. Mitchell.”2371  Sidley found no evidence of any further steps 
taken to identify whether any of the three members named James Mitchell was the James 
Mitchell referenced in Mayer’s article.  When asked about this, Behnke could recall no such 
steps being taken.2372  If the Ethics Office had taken any additional steps, it would have 
determined that James E. Mitchell was the James Mitchell referenced in Mayer’s article.   


Gadberry told Sidley that when she initially contacted the Ethics Office to file the 
complaint, she spoke with a woman on the phone who said that she “worked for Steve Behnke” 
and discouraged Gadberry from filing the complaint.  Gadberry recalled that the woman told her 


                                                 
2366 APA_0042511. 
2367 APA_0042506. 
2368 HC00017446. 
2369 Even though Gadberry’s complaint was against Seligman, Mitchell, and Banks, the Ethics Office filed 
her complaint under Seligman’s name alone.  There are officially no complaints against James Mitchell in 
the Ethics Office’s records.  Sidley was able to obtain the Gadberry complaint because Childress-Beatty 
recalled Gadberry’s name associated with a complaint against psychologists involved in interrogations.    
2370 APA Membership Inquiry for James Mitchell.  
2371 Id. 


2372 Behnke stated during his interview that he would have worked on this complaint with Patricia Dixon. 
Behnke interview (May 21, 2015); When Sidley spoke to Dixon, she stated that she did not recall 
anything about the complaint, and she did not know whether Mitchell was an APA member at the time 
the complaint was filed. Dixon interview (May 19, 2015).  
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that she “had to prove that who [she] was complaining about was a member of the APA [. . .] 
before [she] could file a complaint.”2373  When she inquired about how she should do that, the 
woman hung up on her.  Gadberry did not recall the name of the woman.  After several 
additional phone calls to the Ethics Office that went unanswered, Gadberry began writing to 
Levant, first to inquire whether APA should investigate psychologists who might be involved in 
abusive interrogations, and then to complain that she was being stonewalled in her attempts to 
file an ethics complaint.2374  


Behnke’s response to Gadberry is consistent with an unwillingness to pursue her 
complaint.  On October 25, 2005, Behnke wrote to Gadberry, acknowledged that he had read her 
complaint and the articles she referenced, and asked her to provide additional information to the 
Ethics Office.  He wrote: 


It would be very helpful to our process if you could provide to the Ethics Office 
the passages in the articles (or any other materials you are aware of) that make 
specific allegations, and ideally provide evidence to support those allegations, 
against the psychologists whom you name in your complaint.  Thus far—and 
despite a direct request to one of the authors of the New England Journal of 
Medicine—I have been provided no evidence to support a specific allegation that 
any psychologist member of APA has engaged, supported, facilitated, supervised, 
or in any other manner participated in torture or other cruel, inhuman, or 
degrading treatment.  I have also reviewed four government investigations into 
detainee abuse.2375   


Behnke’s response demonstrates his reluctance, and arguably active resistance, to 
proceed with Gadberry’s complaint.  Although he read the articles that Gadberry had submitted 
with her complaint, Behnke wanted Gadberry to take the additional step of citing passages in the 
articles that “make specific allegations” and “provide evidence to support those allegations”—
passages that would have been clear to him from reading the articles.2376  While his suggestion 
that he had no evidence to support “a specific allegation” that an APA member had in any 
manner participated in “torture or other cruel, inhuman, or degrading treatment” may have been 
factually accurate with regard to the articles,2377 it was disingenuous when considered against the 
full context of information he had reviewed by this point in time.  The Mayer article, on its face, 
was, at the very least, specific in its allegations against James Mitchell—that Mitchell suggested 
that a suspect be subject to “rougher methods” and treated like a “dog[].”  Nothing in the Rules 
would have prevented the Ethics Office from proceeding with Gadberry’s complaint against 
Mitchell and opening a preliminary investigation, or formal case, to gather additional 


                                                 
2373 Gadberry interview (June 5, 2015). 
2374 Id. 
2375 HC00017445. 
2376 Id. 
2377 Behnke told Sidley that he must have reached out to Bloche after receiving Gadberry’s complaint, but 
did not recall what “four government investigations” he would have reviewed. 
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evidence.2378  Yet Behnke’s letter suggested the opposite—that it would be “difficult” to proceed 
without specific evidence.  In the same letter, Behnke also wrote:  


I appreciate your concern regarding this matter of such great import to our 
profession and to society.  The Ethics Office will process your complaint, 
although it will be difficult to move forward without evidence linking a specific 
psychologist member to unethical or illegal behavior.  I can assure you that the 
Ethics Office would move forward were it to receive such evidence, and that we 
are carefully monitoring what appears in the media to that end.2379 


Gadberry recalled that she spoke to Behnke on the phone at least once and that his tone 
was “scornful.”2380  She stated that Behnke told her that she did not have enough evidence and 
that he would not process the complaint unless she “detailed the allegations against each person 
and proved it.”2381  Gadberry responded that she thought it was APA’s job to investigate the 
complaint and that there was “enough evidence that they could at least look into it.”  Gadberry 
recalled that Behnke’s response was “no, absolutely not,” and that they “would not take any 
investigate steps.” 2382  When asked about discussions with Gadberry, Behnke told Sidley that he 
did not recall any specific conversations with Gadberry, but that he believed he did, in fact, 
speak with her at some point.2383 


Nine months after the Ethics Office received Gadberry’s complaint, on June 28, 2006, 
APA received James Mitchell’s letter of resignation.  Mitchell’s letter of resignation came while 
the complaint against him was still pending, but the Ethics Office had not yet formally 
corresponded with him regarding the complaint.  And Sidley found no evidence that the Ethics 
Office ever did.  Mitchell’s resignation letter was not contained in the adjudication file; Sidley 
obtained it from APA membership records.  Mitchell’s letter indicated that he had paid his dues 
through 2007, but “no longer wish[ed] to be a member of this voluntary organization.”2384  
Mitchell’s letter did not state his reasons for resigning.   


Although the timing of Mitchell’s resignation could suggest that someone at APA made 
him aware of the pending complaint, Sidley did not find any evidence to support this suggestion.  
Behnke, Childress-Beatty, and Dixon, told Sidley that they did not contact Mitchell.2385  Mitchell 


                                                 
2378 There were no specific allegations against Seligman or Banks in the information submitted by 
Gadberry.  
2379 HC00017445. 
2380 Gadberry interview (June 5, 2015). 
2381 Id. 
2382 Gadberry interview (June 5, 2015). 
2383 Behnke interview (June 8, 2015). 
2384 J. Mitchell Resignation Letter to APA (on file with Sidley).  
2385 Dixon did not recall anything about the Mitchell complaint. Dixon interview (May 19, 2015); 
Childress-Beatty stated that she did not become involved in the Mitchell complaint until Behnke asked 
her to draft a letter to Gadberry in 2008. Childress-Beatty interview (May 19, 2015); Behnke stated that 
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told Sidley that he did not recall the reasons behind his decision to resign from APA beyond the 
fact that APA had become “more and more politicized,” and that it had taken stances that were 
not consistent with his beliefs.2386  When asked if an ethics complaint had prompted his decision 
to resign, Mitchell said that he was not aware of an ethics complaint being filed against him.  


Behnke told Sidley that he interpreted Mitchell’s resignation letter to suggest that 
Mitchell thought he was likely to be sanctioned if he remained an APA member.  When Sidley 
asked Behnke why Mitchell would have thought this, Behnke responded that Mitchell was likely 
looking at APA and its stance in the PENS Report, and thinking that APA was not a “friendly 
organization.”  Behnke noted that Mitchell’s resignation letter signaled the fact this was not a 
“happy relationship” and that if the APA was truly protecting Mitchell, “the least [he] could do 
was stay [a] member.”2387 


Nearly two months after Mitchell terminated his APA membership, on August 10, 2006, 
Gadberry emailed Behnke, said that she would like to officially re-file her ethics complaint, and 
attached a new complaint letter.  In her letter, Gadberry described her interactions with the Ethics 
Office: 


From the very beginning, your office tried to discourage me.  At first, my e-mails 
and phone calls were not answered.  When I persisted, I was told that it was 
necessary to fill out a form to file an ethics charge, and that I would need to 
provide your office with specific names of people, whom I knew to be members 
of the APA, for you to even send me the form.   


… 


You did send me the form, five months after my original request.  After I filled 
out the form, and filed a five-page detailed summary of charges, you answered me 
with a letter denying my request to file ethical charges.  In your letter, you said 
that you had not been able to find any information that [p]sychologists were 
involved in torture.  I was surprised by this, because in my summary I had 
referred you to articles in the media that named at least three Psychologists as 
having participated in the BSCT program in Guantanamo 


…Is it your consistent practice to demand that anyone filing an ethical complaint, 
actually prove the complaint before it can even be filed?  This seems to be 
backward.  Are you holding this particular complaint to a different standard?  


                                                                                                                                                             
 


he did not contact Mitchell, and that he was not aware of anyone in the Ethics Office who would have 
contacted Mitchell. Behnke interview (May 21, 2015).  
2386 Mitchell interview (May 15, 2015). 
2387 Behnke interview (May 21, 2015). 
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I am renewing my request for an investigation and would hope that this can get 
underway as soon as possible.2388  


Gadberry’s letter was never put into the adjudication file.  Instead, Sidley found this letter 
in its review of Behnke’s emails.2389  When Sidley asked Behnke about why this letter was never 
added to the file, he responded that he did not know, and guessed that he would have looked at 
the letter, determined that Mitchell was no longer a member, and “thought there was nothing 
here to adjudicate.”2390 


On March 24, 2008, Gadberry emailed Behnke and reminded him that she had 
“attempted to file ethics charges” against psychologists identified in news accounts and that he 
had told her that charges “could not be filed because there was not enough information 
provided.”2391  In her email, Gadberry said that she had learned that other charges had been filed 
against individuals indentified in media reports and that those charges would be proceeding.  
Gadberry asked several questions about the charges that had been filed, the individuals being 
charged, and the adjudications process, including whether the Ethics Office used subpoenas to 
obtain additional information.  On the same date, Behnke emailed Dixon and Childress-Beatty to 
discuss Gadberry’s email, but none recalled what they discussed or whether the conversation 
even happened.2392  


On April 15, 2008, Behnke emailed Gadberry and informed her that she would be 
receiving a response in hardcopy as the Ethics Office did not discuss case-related matters over 
email.2393  Almost three months later, the Ethics Office sent Gadberry on July 1, 2008, signed by 
Childress-Beatty.2394  In the letter, Childress-Beatty stated that Gadberry had not responded to 
Behnke’s letter from October 2005 and that “no complaint can proceed without a respondent 
who is both specifically identified and a member of APA.”2395  Childress-Beatty did not 
acknowledge the letter from Gadberry dated August 9, 2006, and did not inform Gadberry that 
even though one of the respondents, James Mitchell, was an APA member when she filed her 
complaint, he was no longer an APA member as of June 2008.2396  Instead, Childress-Beatty’s 


                                                 
2388 APA_0087322; APA_0087323. 
2389 Indeed, Childress-Beatty, who became familiar with the file when she joined the Ethics Office in 
2007, said that she had not seen this letter prior to our showing it to her during the course of our 
investigation.  She explained that the letter did not look like it would have been received by the Ethics 
Office because it lacked the typical “confidential” and “date received” stamps that they would have 
appended to every document they received from a complainant. 
2390 Behnke interview (June 8, 2015). 
2391 HC00017443. 
2392 Id. 
2393 HC00017441. 
2394 HC00017440. 
2395 Id. 
2396 As noted earlier, Childress-Beatty had been unaware of Gadberry’s letter dated August 9, 2006 until 
Sidley showed it to her during her interview. 
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letter suggested that none of the psychologists against whom Gadberry filed her complaint were 
APA members—a suggestion that was patently false as both Seligman and Mitchell were 
members at the time Gadberry filed her complaint.  While Childress-Beatty explained that APA 
did not have any subpoena power to compel testimony or documentary evidence, and could have 
taken the opportunity to inform Gadberry of the limitations of the adjudications process (or 
correct Gadberry’s impressions about the process), she did not.  Childress-Beatty did not inform 
Gadberry that the process was limited to a review of documents submitted by complainants and 
respondents, that the Ethics Office did not contact any witnesses or conduct any interviews, or 
that the Ethics Office did not proactively seek out additional evidence.  Childress-Beatty said 
during her interview that in the letter, she sought to communicate that Mitchell was not a 
member of the APA and so the APA had no jurisdiction over her complaint.  Childress-Beatty 
also told Sidley that she was unaware that Mitchell had been an APA member prior to APA’s 
public statement on the matter in November 2014.2397 


The Ethics Office took no steps to investigate the allegations against Mitchell prior to his 
resignation.  Nor did the Ethics Office take any steps to investigate the allegations against 
Seligman even though he was, and remained, an APA member throughout the time the complaint 
was pending.  The complaint was ultimately recorded as “complaint process incomplete” in the 
Ethics Office’s internal tracking system.2398 


The way in which Gadberry’s complaint was handled by the Ethics Office shows the lack 
of transparency in the type of “investigations” that the Ethics Office conducts and Behnke’s 
unwillingness to take any affirmative investigative steps on the matters.  Gadberry’s 
communications with the Ethics Office clearly indicated that she expected the Ethics Office to 
conduct an investigation—that is, to actually take some affirmative investigative steps.  Even if 
the Ethics Office had opened a preliminary investigation or a formal case to gather additional 
information related to Gadberry’s complaint, and followed its general practice, the Ethics Office 
still would not have conducted an investigation in the sense that Gadberry understood the term.  
But none of the communications to Gadberry made this clear.  Instead, the communications to 
Gadberry avoided the issue and suggested that the case could proceed if they were provided with 
evidence. 


When Sidley asked Behnke why the Mitchell complaint was not pursued in light of the 
publicly available information about Mitchell at that point, specifically with the Mayer article in 
the New Yorker, Behnke provided several explanations, none of which Sidley found credible.  
First, Behnke said that in 2005, no one in the Ethics Office had an appreciation for the types of 
activities that Mitchell was involved in.2399  But, Mayer’s article provided concrete examples of 
the types of activities in which Mitchell was involved.  More importantly, Behnke was fully 
aware of Mitchell’s activities by September 2005 as a result of his involvement with the PENS 


                                                 
2397 Childress-Beatty interview (May 19, 2015). 
2398 Seligman, et. al. Investigation Tracking System print-out.  
2399 Behnke interview (May 21, 2015). 
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Task Force several months earlier.  In fact, in Behnke’s handwritten notes from the PENS Task 
Force meeting, he specifically wrote the words “New Yorker,” “Jim Mitchell,” and “SERE.”2400 


Second, Behnke said that even if an investigation had been opened, the Ethics Office 
“would’ve written to Mitchell [and] he would’ve said he can’t talk about it,” and “at that point in 
time, we would’ve said we can’t get to this information and it would’ve been closed 
anyway.”2401  This was pure conjecture as the Ethics Office made no attempts to get any 
information from Mitchell.  When Sidley pointed this out to Behnke, his response was “fair 
enough.”2402   


Third, Behnke claimed that this complaint was procedurally problematic because it was 
filed against multiple people, and that the Ethics Office typically did not accept complaints 
against “groups of individuals.”2403  But, Behnke did not have an explanation for why the 
complaint form as it existed in 2005 explicitly allowed for filing against multiple “member(s).”  
Behnke also stated during his interview that the Ethics Office would have written back to 
Gadberry, asking her to re-file.  When Sidley pointed out that no one did that in 2005 when she 
initially filed her complaint, Behnke had no explanation.2404  


In summary, when Gadberry filed the complaint, the Ethics Office could have pursued 
her complaint against Mitchell, but it did not.  The evidence shows that instead of taking any 
affirmative steps to investigate the complaint, Behnke and Ethics Office staff took steps to 
discourage Gadberry from filing her complaint, and when that failed, Behnke simply chose to not 
act on it at all.   


3. John Leso 


There were a total of three Ethics matters related to John Leso (“Leso”): (1) the August 
2006 sua sponte matter; (2) the complaint filed by Alice Shaw (received in October 2007); and 
(3) the complaint filed by Trudy Bond (received in February 2008).  The initial sua sponte 
complaint was closed in August 2007 and the two complaints were reviewed together.  Despite 
receiving the initial complaint against Leso in October 2007, the Ethics Office’s investigation 
lingered until December 2013, when the matter was officially closed without elevating it to the 
full Ethics Committee.  The Leso matter was one of the longest adjudications in the Ethics 
Office’s history. 


                                                 
2400 HC00010682. 
2401 Behnke interview (May 21, 2015). 
2402 Id. 
2403 Id.; Childress-Beatty also stated during her interview that the Ethics Office did not accept complaints 
against multiple individuals, referring to such complaints as “kitchen sink” complaints.  Childress-Beatty 
stated that because the complaint “threw everyone in one pot,” she would have returned the complaint and 
asked the complainant to file separate ones for each member.  
2404 Behnke interview (May 21, 2015). 
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a) Sua sponte matter 


In June 2005, Behnke received an early copy of the New England Journal of Medicine 
article “Doctors and Interrogators at Guantanamo Bay.”  The article alleged that the “principal 
BSCT function was to engineer the camp experiences of ‘priority’ detainees to make 
interrogation more productive”2405 and identified Major John Leso as a BSCT psychologist.  On 
June 26, 2005, Levant emailed Behnke and asked if Leso’s involvement in BSCT interrogations 
as alleged in the article was something that the Ethics Committee should act on.  Behnke 
responded that many on the PENS Task Force “voiced the opinion that there are significant 
distortions in the article,” and more importantly, told Levant that Leso was “not an APA 
member, so our Ethics Committee has no jurisdiction.”2406  The evidence shows that Leso has 
been an APA member since 1996, and that he was indeed a member at the time of Levant’s 
inquiry.2407  When asked about this, Behnke responded that he just “had it in [his] mind that Leso 
was not an APA member” and that he did not know “what happened there.”  Behnke recalled 
that Koocher “upbraid[ed]” him about this statement in person at a later point in time.2408  


On August 1, 2006, Behnke forwarded Mark Benjamin’s Salon.com article 
“Psychological Warfare” to Jones and asked him to review what was said about Leso.  Behnke 
wondered if it was sufficient to open a sua sponte case.2409  Jones responded that he did not think 
that there was sufficient information in the article to open a sua sponte case because there was 
“really very little here to show what Leso personally did,” and questioned whether there would 
be any value in a sua sponte preliminary investigation.2410  A little over an hour later, Jones 
wrote back again and included several articles dating back to 2005 in his email.  Jones stated that 
“APA likely had all the relevant information on Leso over one year ago; i.e. a sua sponte process 
may be time barred,” and that “information by June 2005 suggests his identify was known.”  
Jones concluded that this “tilts the process to a complainant brought action, and cautions any 
discussion of sua sponte as a necessarily available option.”2411  


On August 2, 2006, Dixon recommended to then-Ethics Committee Vice Chair, Robin 
Deutsch, that the Ethics Office open a sua sponte preliminary investigation into the actions of 
Leso.  Dixon’s recommendation was based on the allegations in Oath Betrayed, a book by 
Steven Miles, which alleged that as a member of the BSCT team, Leso monitored the 
interrogation of Mohammed al-Qahtani, who was subjected to a number of enhanced 
interrogation techniques (“EITs”).  On August 8, 2006, Deutsch agreed to open a preliminary 
investigation2412 and by August 25, 2006, Dixon had drafted a letter to Leso, informing him that 
                                                 
2405 Id. 
2406 APA_0844344. 
2407 APA Membership Inquiry for John Leso (on file with Sidley). 


2408 Behnke interview (June 8, 2015). 
2409 APA_0087614. 
2410 Id. 
2411 APA_0087612. 
2412 HC00007396. 
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the Ethics Office had decided to open a preliminary investigation based on the allegations in 
Miles’s book.  


The letter was never sent to Leso.  A handwritten notation on a draft of the letter 
indicated that it was “not sent per Steve” and contained the date “8-25-06” along with Dixon’s 
initials, “PSD.”2413  Dixon confirmed that she had received an instruction from Behnke to not 
send the letter to Leso.  Both Dixon and Behnke explained that the letter was not sent because 
the Ethics Office decided to pursue the complainant matters against Leso instead.2414  But, it was 
not until September 5, 2006, more than ten days after Behnke’s instruction, that the Ethics Office 
received the first written inquiry from a complainant (Alice Shaw) regarding filing a complaint 
against Leso.2415  Neither Dixon nor Behnke could account for why Behnke instructed Dixon not 
to send the August 25, 2006 letter, ten days before any written inquiry regarding Leso was 
received by the office.2416  Behnke told Sidley that he might have decided not to send the letter 
because he had heard from various individuals before September 5, 2006 that they were planning 
to file complaints against Leso.  Behnke did not recall the names of these individuals.  Given the 
close proximity of the sua sponte matter and the date the Ethics Office received the first inquiry 
regarding Leso, Behnke’s explanation—that he had heard that complaints against Leso would be 
forthcoming—seems plausible, but Sidley found no documents to support this claim.  


The sua sponte matter was officially closed on August 2, 2007.2417  There was nothing in 
the adjudication file that suggests any additional work was done on this matter between August 
26, 2006 and August 2, 2007. 


b) Complaints from Alice Shaw and Trudy Bond 


(i) The Shaw complaint 


Alice Shaw submitted the first complaint against Leso.  The Ethics Office received 
Shaw’s inquiry letter on September 5, 2006, and on September 13, 2006, sent her a complaint 
packet that included a complaint form, the Rules, the Ethics Code, and additional information for 
individuals filing APA ethics complaints.2418  The Ethics Office received Shaw’s completed 
complaint form on October 26, 2006.  In her complaint, Shaw stated that she reviewed “several 
reports” suggesting that Leso had established procedures for interrogating detainees and presided 
at interrogation sessions in which abusive techniques were used.  In particular, Shaw pointed to 
the “Army Regulation 15-6: Final Report Investigation into FBI Allegations of Detainee Abuse 
at Guantanamo Bay, Cuba” (the “Schmidt-Furlow report”) as one of her sources, and cited 
standards 1.09 (respecting others), 1.14 (avoiding harm), and 1.02 (relationship of ethics and 
law) from the 1992 Ethics Code.  Shaw did not attach any documents to her complaint form.  On 


                                                 
2413 HC00007395. 
2414 Behnke interview (May 21, 2015); Dixon interview (May 19, 2015). 
2415 APA_0299793. 
2416 Behnke interview (May 21, 2015); Dixon interview (May 19, 2015). 
2417 HC00007388.+ 
2418 APA_0299793. 


JA2732







INDEPENDENT REVIEW REPORT TO APA  ETHICS ADJUDICATIONS     
 


496 
 


November 27, 2006, Dixon wrote a letter to Shaw and requested any additional information she 
might have had regarding Leso’s involvement at Guantanamo.2419  Shaw responded on 
December 12, 2006, restated her allegations, cited specific excerpts from the documents she 
referenced in her original complaint, and attached a copy of the Schmidt-Furlow report.2420  


Between December 2006 and March 2007, the decision was made within the Ethics 
Office to ask Jones to act as the investigator on the Shaw complaint.  The complaint materials 
were sent to Jones on March 1, 2007,2421 and Jones provided his completed analysis to the Ethics 
Office on March 19, 2007.2422  In addition to reviewing the Schmidt-Furlow report, Jones also 
reviewed the Interrogation Log of Detainee 063 (“interrogation log”), which he found on the 
Time Magazine website.  Jones concluded that many of the allegations were speculative and that 
there were substantial issues as to the respondent’s ability to provide any additional information 
about Leso’s actions.  Jones did not recommend any particular action, but set forth three options: 
(1) close the complaint; (2) open a preliminary investigation to solicit more information from the 
respondent; or (3) conduct further investigation to determine whether there is any additional 
direct information about Leso’s behaviors.2423 


Despite having received Jones’s summary on March 19, 2007, there was no indication 
that the Ethics Office took any further actions on the Shaw complaint until October 2007.  On 
October 11, 2007, Dixon wrote a decision memo to then-Ethics Committee Chair Deutsch, and 
recommended that a preliminary investigation be opened against Leso.2424  On October 14, 2007, 
Deutsch agreed that an investigation should be opened and noted that the allegations were 
“extremely concerning.”2425  It was not until November 16, 2007 that the Ethics Office wrote to 
Leso to notify him that a preliminary investigation had been opened against him.2426  None of the 
individuals Sidley interviewed could explain why the preliminary investigation was not opened 
until October 2007 when the analysis by Jones was completed in March, or why it took a full 
month to notify Leso of the decision to open a preliminary investigation against him.2427   


(ii) The Bond complaint  


While the Ethics Office was working on the Shaw complaint, Trudy Bond, a member of 
the Coalition for an Ethical Psychology and Psychologists for Social Responsibility, also lodged 


                                                 
2419 HC00007661. 
2420 APA_0300176. 
2421 HC00007385. 
2422 APA_0091075. 
2423 Id. 
2424 APA_0300176. 
2425 APA_0281323. 
2426 HC00007531. 
2427 In particular, Dixon stated that such a long time lapse has happened in other cases so it was not 
unusual, but she did not recall why it took so long to notify Leso in this particular case.  Dixon interview 
(May 19, 2015). 
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a complaint against Leso.  The Ethics Office stamped her complaint as received on February 15, 
2008 even though the letter itself was dated September 4, 2007.2428   


Bond told Sidley that she sent the Ethics Office a complaint prior to that date.  According 
to Bond, her initial complaint against Leso was sent to the Ethics Office on April 15, 2007, but it 
was never acknowledged.2429  On September 4, 2007, she wrote to the Ethics Office, noted that 
her previous complaint had not been acknowledged, and re-submitted her complaint — the same 
letter that was not stamped as received by the Ethics Office until February 15, 2008.  When she 
still did not receive an acknowledgement by January 22, 2008, Bond wrote again to the Ethics 
Office and inquired about her complaint.2430  She received a response from Behnke on February 
6, 2008, indicating that the Ethics Office had never received her complaint against Leso 
following her inquiry to file a complaint on April 11, 2007, and that as a result, the matter was 
closed on October 11, 2007.2431  


Bond provided Sidley with a copy of the complaint she allegedly sent to the Ethics Office 
on April 15, 2007, but Sidley did not find this complaint in the Ethics Office’s adjudication files.  
None of the individuals within the Ethics Office recalled what happened to the April 15, 2007 
complaint—some believed that it was never received while others believed that it could have 
simply been lost.2432  Nor could anyone explain why the letter from Bond dated September 4, 
2007 was not marked as received until February 15, 2008.  According to Childress-Beatty, once 
the complaint was actually received in February, the Ethics Office reviewed both the Shaw and 
Bond complaints together and examined all of the evidence submitted by both individuals.2433  


On February 11, 2008, the Ethics Office received a response letter from Leso in relation 
to the complaint filed by Shaw.  In the letter, Leso stated that the allegations were based on 
unsubstantiated sources and that he: (1) was never the chairman of the BSCT team; (2) never 
helped establish procedures for interrogating detainees; and (3) never presided at interrogation 
sessions or supervised such sessions.2434  Specifically, Leso cited to a June 2006 DoD policy that 
permitted behavioral science consultants “to support lawful intelligence program activities 
relating to detainees in the Global War on Terror”:  


BSCs are authorized to make psychological assessments of the character, 
personality, social interactions, and other behavioral characteristics of detainees, 
including interrogation subjects, and, based on such assessments, advise 
authorized personnel performing lawful interrogations and other lawful detainee 


                                                 
2428 HC00018636. 
2429 Bond interview (Feb. 19, 2015). 
2430 HC00017459 at 5–6. 
2431 Id. at 4. 
2432 Childress-Beatty stated that they did not believe that Bond actually sent in a complaint in April 2007. 
Childress-Beatty interview (May 13, 2015); Dixon stated that they looked for Bond’s April 2007 
complaint and could not find it. Dixon interview (May 12, 2015).  
2433 Childress-Beatty interview (May 13, 2015). 
2434 APA_0100676. 
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operations, including intelligence activities and law enforcement. They employ 
their professional training not in a provider-patient relationship, but in relation to 
a person who is the subject of a lawful governmental inquiry, assessment, 
investigation, interrogation, adjudication, or other proper action.2435 


Even though this policy was put in place after Leso had already left Guantanamo, he 
stated in his letter that it was “generally consistent with practices and procedures in effect during 
the period in question.”2436  Leso also cited to the PENS Task Force report and argued that there 
was “no conflict between the APA Ethics Code and DoD policy on the use of behavioral science 
consultants.”2437  Leso addressed both Standards 1.09 and 1.14: 


[P]sychologists do not have a duty under Standard 1.09 to recognize in any 
individual a ‘right’ to act upon their ‘values, attitudes, and opinions’ that embrace 
terrorism or illegality. 


… 


Similarly, psychologists do not have a duty under Standard 1.14 to protect 
terrorists or persons who commit heinous crimes from the ‘harm’ of treatment or 
punishment in accordance with law […] In the context of international conflict 
and the Global War on Terror, the standards of law applicable to the treatment of 
enemy combatants are based on international law of armed conflict. I this regard, 
the Department of Defense and Department of the Army have mechanisms and 
procedures in place to investigate substantial allegations of improper conduct by 
military officers and other DoD personnel in the treatment of detainees to take 
appropriate disciplinary or administrative action when improper conduct has 
occurred.2438 


With respect to Shaw’s specific allegations, Leso stated that he was “not present during 
significant portions of the interrogation of Mohammed al-Qahtani” and that he “did not have 
access to information regarding significant aspects of the investigation.” Leso further stated: 


The only specific allegation of any action attributable to me is one contained in a 
Time magazine article that: ‘Control puts detainee in swivel chair at Maj. L’s 
suggestion to keep him awake and stop him from fixing his eyes on one spot in 
booth.’ Even assuming the truth of that notation that I suggested putting the 
detainee in a swivel chair to keep him awake and stop him from fixing his eyes on 
one spot in the booth, this suggestion cannot be seen as disrespecting any right of 
the detainee to humane treatment or treatment in accordance with law, or for that 
matter as disrespecting whatever ‘right’ he may have had ‘to hold values, 
attitudes, and opinions’ that he held. Nor can this suggestion be seen as harming 


                                                 
2435 Id. 
2436 Id. 
2437 Id. 
2438 Id. 
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the detainee unless it was knowingly inhuman or not in accordance with law, 
concerning which there is no evidence whatsoever submitted by Dr. Shaw.2439 


Finally, Leso noted that he was limited in what he could respond to with respect to the 
interrogation of al-Qahtani as “[i]nformation concerning interrogations of enemy combatants is 
classified.”2440  


Those who reviewed the complaint stated that they gave Leso’s letter the same weight as 
the allegations in the complaint.2441  According to Dixon, she had no reason to believe that Leso 
was being dishonest in his responses and accorded the letter the same weight as she did the 
complaint.  Dixon recalled that her initial reaction to the response letter was that Leso was not a 
“major player” in the interrogation of al-Qahtani and that any actions that could be directly 
attributed to him based on the other documents in the record were not violations of the Ethics 
Code.2442  Similarly, Bow stated that he found the letter to be credible and did not believe that 
there was any evidence to the contrary in the record.2443  Both individuals noted that it would 
have been unusual to have a psychologist be placed above a psychiatrist in the hierarchy of a 
medical team.  All reviewers stated that while this letter did not sway their decisions heavily in 
one way or another, they thought it was problematic that Leso was unable to discuss his actions 
related to the interrogation of detainees and believed that they may never be able to obtain such 
information from Leso. 


On April 1, 2008, the Ethics Office received a letter from Lt. Gen. Eric Schoomaker from 
the Surgeon General’s office on behalf of Leso.  In the letter, Schoomaker stated that a “review 
of the available records indicates that Dr. Leso did not do anything wrong and does not deserve 
sanction for his performance of his official military duties.”2444  Schoomaker noted that two 
senior army psychologists reviewed the records of interrogation in which Leso was involved and 
found no evidence of “that he behaved in an unethical manner or harmed anyone in any way.”2445  
Schoomaker also cited to the 2005 Martinez-Lopez report that concluded “[t]here is no 
indication that BSCT personnel participated in abusive interrogation methods.”2446  At the end of 
his letter, Schoomaker noted that if the APA had any questions or needed any additional 
information, they could contact Colonel Kevin Luster, his Staff Judge Advocate.  


Dixon told Sidley that she found this letter to be credible, but did not take into account 
the fact that Leso was allegedly acting within the scope of his military duties.  According to 


                                                 
2439 Id. 
2440 Id. 
2441 There is nothing in the Rules that offers any guidance about how to weigh evidence from different 
sources. 
2442 Dixon interview (May 12, 2015). 
2443 Bow interview (May 11, 2015). 
2444 HC00007451. 
2445 Id. 
2446 Id. 
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Dixon, if there was a direct link between Leso and any behavior that would be a violation of the 
Ethics Code, it would not have mattered that Leso was acting in his official military duties.  Bow 
stated that he recognized that the military tends to try to “protect its own,” but did not want to 
discount this as evidence since it was one of the few accounts from someone with firsthand 
knowledge of Leso’s behavior.  


Despite the fact that Schoomaker included contact information for his Staff Judge 
Advocate at the end of his letter, no one from the Ethics Office ever reached out to him or 
Schoomaker.  All of the reviewers stated that this was because the Ethics Office simply did not 
contact potential witnesses as a part of its adjudications process.   


On July 31, 2008, the APA sent another letter to Leso, requesting additional information.  
Leso responded in a letter dated December 2, 2008, but mistakenly stamped by the Ethics Office 
as received on January 2, 2008.2447  Leso stated that as a result of his position within the military, 
he was precluded by law from commenting on “any matters relating to the interrogation of 
detainees” and from providing any additional information from the June 2008 U.S. Senate 
Armed Services Committee hearing.  Leso also noted that within the documents furnished by the 
Ethics Office, there was only one comment that was attributed to him, which was a statement 
that indicated he spoke out against the use of “[h]arsh techniques.”2448  Leso referenced the letter 
sent by Schoomaker, in which Schoomaker stated that Leso’s records were reviewed by two 
senior Army psychologists who both found no evidence of unethical behavior, as further support 
for his actions. 


On February 22, 2010, Bond wrote to the Ethics Office and requested an update on the 
status of her complaint against Leso.2449  On March 17, 2010, Behnke wrote back and informed 
Bond that the Leso complaint remained under review.  In the letter, Behnke explained that 
“[t]here are times when the resolution of an ethics complaint entails careful consideration of 
what information is available, or is likely to become available that may be relevant to the matter. 
In such instances, the final resolution may require additional time, as opposed to ethics matters in 
which all relevant information is immediately available in the public domain.”2450  He provided 
no additional details about the status of the complaint. 


On August 26, 2010, Kathy Roberts from the Center for Justice and Accountability wrote 
a letter to the Ethics Office regarding Bond’s Leso complaint.2451  In the letter, Roberts explained 
that CJA represented Steven Reisner in his complaint against Leso before the New York State 
Office of Professions.  Roberts stated that “a great deal of information has become publicly 
available since Dr. Bond originally filed her complaint,” referencing the 2008 SASC report and 


                                                 
2447 APA_0308212. 
2448 This was likely a reference to the Counter Resistance Strategy Meeting Minutes, in which Leso was 
quoted as saying “[f]orce is risky, and may be ineffective due to the detainees’ frame of reference. They 
are used to seeing much more barbaric treatment.” 
2449 HC00007233 at 16. 
2450 Id. at 15. 
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attaching the complaint filed by Reisner against Leso in New York.  On September 29, 2010, 
Behnke responded to Roberts’s letter and informed her that if CJA wanted to submit documents 
on behalf of Bond, then the Ethics Office would need a letter from Bond indicating her 
knowledge of the CJA’s role.  Behnke further noted that the Ethics Office “[did] not correspond 
with third parties regarding the existence or status of a complaint.”2452  As a result, on December 
2, 2010, Bond, having been informed by Roberts of Behnke’s September letter, sent the Ethics 
Office another copy of the CJA’s letter and attachment.2453 


The initial decision to stay the Leso matter was made in December 2010 due to the filing 
of Reisner’s complaint against Leso in New York.  Pursuant to Rule Part II, subsections 5.5 and 
5.6, if the Ethics Office discovers concurrent litigation or a complaint before a state licensing 
against the same respondent, it may stay its own investigation until the licensing board makes a 
decision.  According to Ethics Office staff members, there are several reasons for this.  First, the 
respondents would not have to respond to two different venues simultaneously.2454  Second, the 
Ethics Office prefers to defer to the licensing boards because they typically have more resources 
and authority to investigate, and can therefore generate more information.  This information is 
then shared with the APA Ethics Office once the licensing board concludes its investigation.2455  
Third, waiting and deferring to the licensing boards relieves the APA of the liability of being the 
first adjudicatory body.2456   


On December 16, 2010, Childress-Beatty drafted a memo to then-Ethics Committee 
Chair, Linda Forrest, alerting her to the fact that Reisner had filed a complaint against Leso in 
New York and that the Ethics Office would be staying the pending ethics complaints.  On 
December 22, 2010, Forrest responded and agreed to stay both complaints.2457  The Ethics Office 
notified Bond of its decision to stay the complaints on December 30, 2010.2458 


On January 5, 2011, the Ethics Office wrote a letter to Leso to notify him of the 
complaint filed against him by Bond.2459  The letter noted that this was the “second complaint 
received by the Ethics Office related to the same issue” and that the Ethics Office was aware of 
the complaint against him in New York filed by the CJA.  Accordingly, the Ethics Office was 
staying the complaint from Bond and that it was not asking Leso to respond to the merits of the 
complaint at this time.  Leso acknowledged the receipt of the letter on April 21, 2011.2460 


                                                 
2452 Id.at 11. 
2453 Id.at 1–7. 
2454 Dixon interview (Mar. 3, 2015). 
2455 Id. 
2456 Childress-Beatty interview (Jan. 16, 2015). 
2457 HC00007317 at 35–36. 
2458 Id. at 34. 
2459 Id. at 32–33. 
2460 Id. at 30. 
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On August 11, 2011, the Ethics Office learned that the New York Supreme Court had 
dismissed the case brought by the CJA to force an investigation of Leso by the licensing 
board.2461  On November 9, 2011, the Ethics Office sent letters to Leso and Bond, asking them if 
they were aware of any further appeals in the matter against Leso in New York.2462  Bond 
responded on November 18, 2011 and stated that she had “no knowledge of any information 
beyond what the public docket indicates.”2463  While the Ethics Office acknowledged her letter 
on December 2, 2011, it did not provide any substantive responses about the status of her 
complaint, other than the fact that she will be contacted when the review is complete.2464 


On September 18, 2012, Bond and Reisner sent an open letter addressed to then-APA 
President Suzanne Bennett Johnson, expressing their concerns about the Gelles, Leso, and James 
(discussed below) complaints.2465  With respect to each of the complaints, Bond and Reisner 
noted the following: 


The Ethics Committee apparently found that Dr. Gelles’ behavior did not violate 
APA ethics; in fact, subsequent to this case, Dr. Gelles was chosen by the 
Director of the Ethics Office to sit on the PENS Task Force and help develop 
ethical guidelines for national security interrogations. 


… 


The ethics complaint against Col. James was dismissed by the APA Ethics Office 
without investigation. 


… 


Now, more than five years after filing, the ethics complaint against Dr. Leso still 
remains unadjudicated by the APA Ethics Office (apparently the longest 
unadjudicated case in APA history).2466 


Bond and Reisner also requested that Johnson: “(1) [o]pen a full review of the practices 
of the APA Ethics Office with regard to the investigation and adjudication of cases alleging 
torture, cruel, inhuman or degrading treatment or punishment in general, and the cases of Drs. 
Leso, James, and Gelles in particular; (2) [e]nsure that the case against Leso receives a ‘prompt 
adjudication,’ five years after it was filed; and (3) [m]ove to rescind the current statute of 
limitations on cases of torture, cruel, inhuman, or degrading treatment so that there can be 
accountability for psychologists who participate in classified abuses whenever the evidence of 


                                                 
2461 Id. at 29. 
2462 Id. at 21–22. 
2463 Id. at 19–20. 
2464 Id. at 18. 
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such abuses becomes available.”2467  On September 28, 2012, Behnke and Childress-Beatty met 
with Johnson to discuss the open letter.  According to an email summary from Behnke, Johnson 
asked for an understanding about what happened in the three cases.  Behnke stated that Johnson 
“seemed very comfortable with the discussion,” “repeatedly emphasized that she was not 
concerned with Trudy Bond,” and wanted “a statement that could be distributed to members who 
have read the ‘open letter’ and then gotten in touch with her” with questions about what 
happened.2468 


 When Bond and Reisner did not receive a letter from Johnson by October 23, 2012, they 
sent an email to the APA’s Executive Office email address and requested an update.2469  During 
this time, several APA members worked on the response letter, including Behnke, Childress-
Beatty, Farberman, Honaker, Gilfoyle, Garrison, and Anderson.2470  The response to Bond’s 
open letter from Johnson came over a month later on October 31, 2012.  Notably, her response 
included the statement that the Ethics committee “focuses on primary (such as findings from a 
legal proceeding) rather than secondary sources (such as media reports).”2471  


On November 28, 2012, Bond and Reisner responded to Johnson’s letter and stated that it 
was the first time they have heard of the Ethics Committee making a distinction between 
“primary” versus “secondary sources.”  The two questioned whether this was an Ethics 
Committee policy and requested its documentation.2472  Neither the Ethics Office nor Bennett 
Johnson responded to this letter.  The Ethics Office staff and Committee members who reviewed 
the Leso matter confirmed that they focused on primary sources (i.e. various government reports, 
letters from Leso, and  the letter from the Army’s Surgeon General’s office) rather than 
secondary sources (i.e. media reports) in their evaluation of the complaints.  According to 
Childress-Beatty, the reliance on primary versus secondary sources was not part of the Rules and 
Procedures, or any policy document.  Instead, it was simply one of the “long-standing” practices 
of the Ethics Office since almost all complaints received and investigated by the office were 
based on firsthand accounts — Childress-Beatty referred to this distinction as “common 
sense.”2473 


Separate from the open letter, on September 19, 2012, Bond sent another letter to the 
Ethics Office, requesting an update on her complaint and referencing her last communication 
with the office, which was on November 18, 2011.2474  In the letter, Bond stated that the deadline 
for a possible appeal in the New York matter had “long passed.”2475  The Ethics Office 
                                                 
2467 Id. 
2468 APA_0197614. 
2469 HC00022099. 
2470 Id. 
2471 Email from S. Bennett Johnson to T. Bond and S. Reisner (Oct. 31, 2012). 
2472 HC00007258 at 4–5. 
2473 Childress-Beatty interview (May 19, 2015). 
2474 HC00007317 at 11–12. 
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acknowledged the receipt of her letter on September 21, 2012, and again, did not provide any 
substantive information about the review of the complaint.2476  The Ethics Office sent a 
substantive response to Bond on November 19, 2012, a full two months later.  In the letter, 
Childress-Beatty thanked Bond for confirming that the window for an appeal in the Reisner 
matter had passed and stated that the “[e]xpiration of the time window for appeals assists [the 
Ethics Office] in moving the ethics process forward.” 2477  


According to Childress-Beatty, in addition to the materials that the Ethics Office received 
from the complainants, Leso, the CJA, and Schoomaker, she was doing internet searches and 
looking at additional publicly available documents to see if there was anything else on Leso’s 
actions.2478  Sidley confirmed that there were several print-outs of media reports from 2008 – 
2013 on the involvement of BSCT psychologists, though not necessarily directly about Leso, 
contained in the adjudication file. On December 15, 2012, Childress-Beatty drafted a decision 
memo to the 2012 Ethics Committee Chair, Nadya Fouad, recommending that the Leso 
complaint be closed (the “closure memo”).2479  Childress-Beatty also noted that staying the case 
to see if more information would become available through the pending civil litigations was 
another option.  On December 20, 2012, Fouad emailed Childress-Beatty and Behnke, 
recommended that the Leso complaints be closed, and noted that she did not see “evidence of 
ethical violations” based on a “careful review of the materials submitted.”2480  When Sidley 
interviewed Fouad, she confirmed that she received the full adjudication file for Leso and 
recommended closing the complaints because she did not see any evidence that there was a 
violation of the Ethics Code based on Leso’s actions.2481  


In her closure memo, Childress-Beatty addressed three specific allegations against Leso: 
(1) that he was the BSCT Chair; (2) that he “presided over” or was in control of interrogation 
sessions; and (3) that he helped establish procedures for interrogations.2482  With respect to the 
first allegation, Childress-Beatty explained that Leso denied that he was the Chair and that she 
found “nothing that states whether Major Leso or Major Burney, a psychiatrist was the Chief 
BSCT. I am not sure how the Chair was determined in 2002 […] In any event, simply being the 
Chair of the BSCT would not be a violation of the Ethics Code.”2483 


Regarding the second allegation, Childress-Beatty stated that Leso denied that he 
presided over interrogations, citing to his letter in which he claimed that he was not present 
during “significant portions of the interrogation” and that he “did not have access to information 
regarding significant aspects of the investigation.”  Childress-Beatty also noted that “[i]t is clear 
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that the BSCT were consultants to the interrogations and not in control of the interrogations,” 
citing to the Martinez-Lopez report (discussed below), the Schmidt-Furlow report (discussed 
below), and the JTF GTMO SERE SOP dated December 10, 2002.2484  Finally, Childress-Beatty 
stated that there were only three instances in which Leso was specifically mentioned in the 
interrogation log of al-Qahtani: 


• On November 23, 2002, the interrogation log states that Dr. Leso was present 
when a hooded al-Qahtani was brought in, the hood was removed, and he was 
bolted to the floor. 


• On November 27, 2002, the interrogation log states a swivel chair was used at Dr. 
Leso’s suggestion when al-Qahtani was avoiding eye contact. It is unclear 
whether Dr. Leso was observing at the time or had made that suggestion earlier. 


• In November of 2002, Dr. Leso was in the observation booth when a military dog 
was used to intimidate al-Qahtani by being commanded to growl, show teeth and 
bark in doorway of interrogation room. Dr. Leso reported this incident when 
questioned by the Army investigators.2485 


None of the Ethics Office investigators or Ethics Committee members with whom we 
spoke thought that being present when the detainee was brought in and “bolted to the floor” was 
an ethical violation.  Dixon told Sidley that merely being present when the detainee was brought 
in, when it was unclear whether this was done at the suggestion or direction of Leso, did not rise 
to the level of an ethical violation.  Bow stated without any additional evidence that Leso 
suggested that the detainee be bolted to the floor, he did not view this as an ethical violation.2486  
Similarly, Childress-Beatty stated that there was no indication that Leso had suggested or 
participated in this.2487  Childress-Beatty also noted that it was unclear whether Leso would have 
had sufficient notice in 2002 that his observance of this would have been a violation of the Ethics 
Code.2488 


Similarly, none of the Ethics Office investigators or Ethics Committee members with 
whom we spoke thought that suggesting that a detainee be placed in a swivel chair constituted an 
ethical violation.  Bow told Sidley that putting someone in a swivel chair was not an ethical 
violation as there was no suggestion that the purpose was to disorient the detainee.2489  Bow 
thought it was possible that Leso suggested this to keep the detainee from zoning out or falling 
asleep, and to put someone in a swivel chair to keep them more alert was not an ethical 
violation.2490  Bow noted that this was similar to how prisoners were treated in the U.S. prison 
                                                 
2484 Id. 
2485 Id. 
2486 Bow interview (May 11, 2015). 
2487 Childress-Beatty interview (May 13, 2015). 
2488 Id. 
2489 Bow interview (May 11, 2015). 
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system.  In contrast, Dixon said that it could be assumed that the purpose of putting the detainee 
in a swivel chair was to disorient him.  But, she believed that disorienting someone did not rise to 
a level of harm that would have constituted an ethical violation in her mind.2491  Dixon was also 
the only individual who recalled reviewing the OLC (Yoo/Bybee) memos and using them as a 
guide in her evaluation of what constituted torture and cruel, inhuman, and degrading 
treatment.2492  Childress-Beatty similarly did not think that putting the detainee in a swivel chair 
was necessarily something that was harmful, but she did not recall using the OLC memos, and 
she did not think that she would have used the narrow legal definitions contained in those memos 
as a guide.2493 


The third instance regarding the use of the military dog was mentioned in the 
interrogation log, but Leso’s name was not directly associated with it.  Instead, the Schmidt-
Furlow report stated that a “psychologist assigned to the Behavioral Science Consultation Team 
[…] witnessed the use of a MWD named ‘Zeus’ during a military interrogation of the subject of 
the first Special Interrogation Plan during the November 2002 time period.”2494  It can be 
deduced from the rest of the documents in the record that the subject of the interrogation was al-
Qahtani and that the psychologist was Leso.  The only reviewer who clearly recalled this was 
Bow, who stated that even though “it looks like Leso was in the room when it happened, nothing 
indicates he promoted this or suggested it.”2495  Thus, he did not think that this could constitute 
evidence for an ethics violation. 


There were also four other instances in the log that referenced the presence of a “BSCT,” 
but Childress-Beatty noted that it was not clear whether this referred to Leso, Burney, or the 
psych tech, or “how much information was shared between them.”2496 Those were instances 
were: 


• On December 2, 2002, the log states ‘BSCT observation indicated that detainee 
was lying during entire exchange.’ 


• On December 11, 2002, the log states that after the detainee began to cry and 
asked to sleep in a different from the interrogation room,  ‘[t]he BSCT observed 
that the detainee was only trying to run an approach on the control and gain 
sympathy.’ 


• On December 25, 2002, the log states ‘Interrogator began to play cards with MP 
to ignore the detainee due to a BSCT assessment that the interrogators may be 
becoming the family figures of the detainee, and the interrogator wanted to see if 
the detainee would try to seek attention.’ 


                                                 
2491 Dixon interview (May 12, 2015). 
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• On December 29, 2002, the log states that ‘Detainee seemed too comfortable. He 
was questioned about why he was unaffected by our discussion of the victims of 
9/11. Detainee immediately sat up in his chair. BSCT observed that detainee does 
not like it when the interrogator points out his nonverbal responses. Detainee 
professed his innocence and interrogator laughed.2497 


All of the reviewers declined to attribute those actions to Leso since it was not clear who 
“BSCT” would have referred to.  As a result, these references did not factor into their analysis of 
whether there was cause for action on the complaints. 


Another key piece of evidence Childress-Beatty reviewed was the Counter-resistance 
Strategy Meeting minutes from October 2, 2002, which “reflect that BSCT argued for 
‘psychological stressors’ such as ‘sleep deprivation, withholding food, isolation, loss of 
time.’”2498  She noted in her closure memo that even though this implied that a BSCT or the 
BSCT team approved the use of these techniques, it was not clear whether “this occurred or 
whether the interrogators carried out the techniques in the manner approved if they were 
approved.”2499  Notably, she also wrote that “[i]t is also important to note that these techniques in 
and of themselves may not be cruel, unusual, inhuman, degrading treatment or torture depending 
upon factors such as the situational context, length of time used, and intensity.”2500  In addition to 
this, there was one comment from the minutes that was directly attributed to Leso: “[f]orce is 
risky, and may be ineffective due to the detainees’ frame of reference. They are used to seeing 
much more barbaric treatment.”2501  


All of the individuals Sidley interviewed stated that references to “BSCT” could not be 
directly tied to Leso and confirmed that they did not take those statements into account in their 
analyses.  With respect to the one comment that was directly tied to Leso, Bow stated that this 
was an example of Leso attempt to act ethically within the limitations of his situation.2502  
Similarly, Childress-Beatty stated during her interview that she believed that this was an effort 
by Leso to resolve the ethical conflict between his military orders and his ethical obligations, and 
noted that even the statements attributable to the BSCT team generally did not rise to the level of 
ethical violations.2503  Dixon told Sidley that she believed that EITs were being used regardless 
of Leso’s involvement, so if he was trying to reduce or eliminate their use in any way, then he 
was “doing the best he could” to behave ethically in that situation.  Dixon did not believe that the 
“camp-wide” strategies constituted an ethical violation.2504 
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A third key document that Childress-Beatty and the other reviewers analyzed was the 
BSCT memo referenced in the 2008 SASC report.  Even though Leso’s name was redacted 
throughout the report, all of the reviewers agreed that they had sufficient information from the 
other documents in the record such that they presumed that “BSCT psychologist” referred to 
Leso.  According to the report, Leso and the other BSCT member, a psychiatrist named Paul 
Burney, drafted a memo of “suggested detention and interrogation policies” based on 
information they learned from the JPRA SERE training at Fort Bragg.  The memo contained 
three categories of techniques:  


• Category I techniques included incentives and “mildly adverse approaches” such 
as telling a detainee that he was going to be at GTMO forever unless he 
cooperated.” The memorandum stated that an interrogator should be able to 
ascertain whether a detainee is being cooperative by the end of the initial 
interrogation and said that if Category I approaches failed to induce cooperation, 
the interrogator could request approval for Category II approaches; 


• Category II techniques were designed for “high priority” detainees, defined in the 
memo as “any detainee suspected of having significant information relative to the 
security of the United States.” Category II techniques included “stress positions; 
the use of isolation for up to 30 days (with the possibility of additional 30 day 
periods, if authorized by the Chief Interrogator); depriving a detainee of food for 
up to 12 hours (or as long as the interrogator goes without food during an 
interrogation); the use of back-to-back 20 hour interrogations once per week; 
removal of all comfort items including religious items; forced grooming; 
handcuffing a detainee; and placing a hood on a detainee during questioning or 
movement”; 


• The memo reserved Category III techniques “ONLY for detainees that have 
evidenced advanced resistance and are suspected of having significant 
information pertinent to national security” (emphasis in the original). Category III 
techniques included the daily use of 20 hour interrogations, the use of strict 
isolation without the right of visitation by treating medical professionals or the 
International Committee of the Red Cross (ICRC); the use of food restriction for 
24 hours once a week; the use of scenarios designed to convince the detainee that 
he might experience a painful or fatal outcome; non-injurious physical 
consequences; removal of clothing; and exposure to cold weather or water until 
such time as the detainee began to shiver.”2505  


In addition to these specific interrogation techniques, the memo also made 
recommendations for the treatment of detainees in cell blocks. Specifically, it proposed: 


[R]esistant detainees might be limited to four hours of sleep a day; that they be 
deprived of comfort items such as sheets, blankets, mattresses, washcloths; and 
that interrogators control access to all detainees’ Korans. The BSCT memo 
described using fans and generators to create a white noise as a form of 
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psychological pressure and advocated that “all aspects of the [detention] 
environment should enhance capture shock, dislocate expectations, foster 
dependence, and support exploitation to the fullest extent possible.”2506 


The SASC report noted that the BSCTs were not comfortable with the memo they were 
asked to produce and included a statement in the memo reflecting their concerns about the 
techniques: 


Experts in the field of interrogation indicate the most effective interrogation 
strategy is a rapport-building approach. Interrogation techniques that rely on 
physical or adverse consequences are likely to garner inaccurate information and 
create an increased level of resistance…There is no evidence that the level of fear 
or discomfort evoked by a given technique has any consistent correlation to the 
volume or quality of information obtained…The interrogation tools outlined 
could affect the short term and/or long term physical and/or mental health of the 
detainee. Physical and/or emotional harm from the above techniques may emerge 
months or even years after their use. It is impossible to determine if a particular 
strategy will cause irreversible harm if employed…Individuals employing 
Category II or Category III interrogation techniques must be thoroughly 
trained…carefully selected, to include a mental health screening (such screenings 
are SOP for SERE and other Special Operations personnel).2507 


All of the individuals interviewed by Sidley thought that the addition of the statement 
warning against the use of the enhanced interrogation techniques (“EITs”) as outlined in the 
memo was key because it evidenced Leso’s attempt to act ethically within the confines of his 
military duties.  Dixon stated that the inclusion of this statement showed that Leso was “faced 
with an impossible task” and that he did everything within his power to “stand up” for the ethics 
of his profession.  Dixon believed that Leso was limited in what he could do and that his memo 
was outlining techniques that had already been approved by the government through the OLC 
memos.2508  Bow stated that this showed Leso trying to act ethically by putting in a section 
objecting to the use of EITs and advocating for rapport-building techniques.2509  Bow told Sidley 
that the inclusion of the statement was key in his finding that this would not be a violation of the 
Ethics Code because Leso had tried to act ethically by putting in such a section. 


Childress-Beatty stated that it was important that Leso seemed reluctant to write the 
memo based on the SASC report and that he was instructed to write it by his commanding officer 
at Guantanamo.2510  She noted that the 1992 Ethics Code was fairly broad in that all the 
psychologist was required to do was to seek to resolve the conflict between his ethical 
obligations and his organizational demands (standard 8.03) and/or the law (standard 1.02).  She 


                                                 
2506 Id. 
2507 Id. 
2508 Dixon interview (May 12, 2015). 
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believed that the inclusion of the section arguing against the use of the EITs was Leso’s attempt 
to resolve the conflict and that it was in line with his other actions, such as speaking up at the 
Counter Resistance Strategy Meeting.2511  But, Childress-Beatty could not point to any evidence 
demonstrating that Leso actually made “known [his] commitment to the Ethics Code,” and 
Sidley could not find any in the record.2512  Childress-Beatty also emphasized that the critique 
that Leso should have refused to write the memo and accepted the consequences of disobeying 
an unethical military order was beside the point because “that was not what the Ethics Code 
require[d].”2513 


In defense of Leso, Childress-Beatty cited to multiple government reports as evidence 
that weighed against the likelihood that the Ethics Committee would find ethical violations even 
though most of the reports did not specifically reference Leso, and none directly addressed the 
APA Ethics Code.  One of the reports she referenced in her closure memo was the “The Army 
Regulation 15-6: Final Report – Investigation into FBI Allegations of Detainee Abuse at 
Guantanamo Bay, Cuba Detention Facility” (the Schmidt-Furlow report).  The investigation 
documented in this report began in June 2004 and examined any mistreatment or aggressive 
behavior towards detainees at Guantanamo Bay dating back to September 11, 2001.  The report 
found (1) three acts that were in violation of “interrogation techniques authorized by the Army 
Field Manual 34-52 and DoD guidance”; (2) the commander of JTF-GTMO failed to monitor the 
interrogation of one high value detainee in late 2002; (3) the interrogation of the same high value 
detainee resulted in degrading and abusive treatment but did not rise to the level of being 
inhumane treatment; and (4) communication of a threat to another high value detainee was in 
violation of SECDEF guidance and the UCMJ.  The report found no evidence of “torture or 
inhumane treatment at JTF-GTMO.”2514  


Based on Sidley’s review of the report, it is clear that the report did not address the 
question of whether any psychologists violated the APA Ethics Code.  The fact that the report 
did not find any evidence of “torture or inhumane treatment” at Guantanamo is not the same as 
not finding any evidence that there was a failure to comply with the Ethics Code, but the report 
was nevertheless included in Childress-Beatty’s analysis.  Childress-Beatty told Sidley that she 
would not have looked at the report with “that level of specificity”2515 to determine whether the 
investigation was looking at the APA Ethics Code, and that she “had no idea what standard they 
were using.”2516  


Another government report Childress-Beatty referenced in her closure memo was the 
“Department of the Army: Approval of Findings and Recommendations of Functional 
Assessment Team Concerning Detainee Medical Operations for OEF, GTMO, and OIF” report 
(the Martinez-Lopez report).  The investigation documented in this report was conducted 


                                                 
2511 Id. 
2512 Childress-Beatty interview (June 2, 2015). 
2513 Id. 
2514 HC00022699.  
2515 Id. 
2516 Id. 
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between November 23, 2004 and April 13, 2005 and consisted of interviews conducted with 
1,182 individuals who served as past, present, and future deployed personnel to all three 
locations, including six past BSCT members and five BSCT members who were present at the 
time, and seven who were assigned to GTMO and four who were assigned to OIF.  The report 
concluded that “[t]here is no indication that any medical personnel participated in abusive 
interrogation practices; in fact, there is clear evidence that BSCT personnel took appropriate 
action and reported any questionable activities when observed,” and that “BSCT personnel 
served as protectors, much like a safety officers [sic] to ensure the health and welfare of the 
detainee under interrogation.”2517 


In Sidley’s review of the report, it is similarly clear that the report did not address any 
questions about whether psychologists who were serving in the BSCT role violated the APA 
Ethics Code.  There were no references to Leso by name, and it was entirely unclear from the 
report who the investigators interviewed as BSCT members.  Even though there was nothing 
tying any of the report’s conclusions directly to Leso, and this report was as much speculative 
evidence as the documents that Childress-Beatty disregarded, it was nevertheless included in her 
memo as evidence weighing against the finding of an ethical violation.  


Finally, Childress-Beatty referenced a statement from Schoomaker’s letter in her closure 
memo and stated that “[w]e also have a report that two senior Army psychologists specifically 
reviewed Dr. Leso’s involvement and found that he had worked to protect the safety of the 
detainees.”2518  This statement was misleading for two reasons.  First, Schoomaker’s letter on 
behalf of Leso could hardly be considered a “report” in that it did not provide any details as to 
who conducted the review of Leso’s actions (other than the fact that they were two senior Army 
psychologists), what they reviewed, and what standard they were reviewing his actions against.  
In fact, Schoomaker’s “report” was only one sentence in his letter, which was a blanket 
statement that the two senior Army psychologists had not found any evidence that “Leso 
behaved in an unethical manner or harmed anyone in any way.”  The statement that “Dr. Leso 
worked diligently to protect the safety of the detainees” was not even attributed to the two senior 
Army psychologists; instead, it was attributed to “information from those who served with 
[Leso].”  Second, the language in Childress-Beatty’s memo could be read to suggest that the 
Ethics Office actually received the Army psychologists’ report, which it did not.  The description 
of the “report” in the memo implied a certain level of credibility that the other reviewers, namely 
Bow, might not have given it. Specifically, Bow stated in his interview, he did not weigh the 
letter from Schoomaker very heavily because he knew that the Army “protect[s] its own.”2519 


Childress-Beatty further wrote in her memo that Leso “argued against the use of harsh 
tactics in several key ways,” but the only evidence referenced in the closure memo were Leso’s 
statement from the Counter Resistance Strategy Meeting discussed earlier (“[f]orce is risky, and 
may be ineffective due to the detainees’ frame of reference. They are used to seeing much more 


                                                 
2517 Kevin Kiley, Memorandum re Approval of Findings and Recommendations of Martinez-Lopez 
Report (May 24, 2005), available at 
http://www1.umn.edu/humanrts/OathBetrayed/Army%20Surgeon%20General%20Report.pdf.  
2518 HC00007306. 
2519 Bow interview (May 11, 2015). 
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barbaric treatment), and the section of the BSCT memo that argued against the use of the very 
same techniques that Leso had just personally drafted.  To say that these two documents 
demonstrated that Leso argued against the use of EITs in “several key ways” is simply an 
exaggeration.  Yet Childress-Beatty told Sidley that there was “little evidence on what Leso did 
do that would be unethical, and a lot of evidence showing that he worked against [EITs].”2520  
When Sidley asked what constituted “a lot” of evidence, Childress-Beatty confirmed that these 
were the only two pieces of evidence she was referring to.2521  


Ultimately Childress-Beatty recommended closing the Leso matter because it was her 
belief that, based on the evidence, the allegations were “speculative and there [was] a reasonable 
basis to believe that the allegations cannot be proved by a preponderance of the evidence (Part II, 
section 5.5).”2522  Under Part V, Subsection 5.5, when deciding whether to open a case, the Chair 
and Director consider whether “(a) there is a reasonable basis to believe the alleged violation 
cannot be proved by a preponderance of the evidence and (b) the allegations would constitute 
only minor or technical violations that would not warrant further action, have already been 
adequately addressed in another forum, or are likely to be corrected.”2523  If one or more of the 
conditions is met the matter shall be closed.   


In her closure memo, Childress-Beatty wrote that the Counter-resistance Strategy 
Meeting minutes reflected that the BSCT argued for “psychological stressors” such as “sleep 
deprivation, withholding food, isolation, loss of time.”  Yet Childress-Beatty questioned whether 
these techniques were, in fact, ethical violations.  She wrote: “It is also important to note that 
these techniques in and of themselves may not be cruel, unusual, inhuman, degrading treatment 
or torture depending upon factors such as the situational context, length of time used, and 
intensity.”2524  This view is inconsistent with what Ethics Director, Stephen Behnke, told 
Sidley—that most of these techniques should have been prohibited, especially in light of the 
PENS Report.  Moreover, suggesting that sleep deprivation, isolation, withholding food, and loss 
of time could not be proved to be ethical violations by a preponderance of the evidence is 
stretching the bounds of the Code so as to not find a violation of any standard.  This statement 
suggests that a psychologist may be able to ethically recommend that a detainee outside the 
criminal justice system be deprived of food or sleep and placed in isolation for the purpose of 
trying to conduct an effective interrogation.  Although the effect of these techniques is dependent 
on the amount of time involved, it is significant that it might ever be considered ethical for a 
psychologist to recommend using these techniques against a detainee.  And it is certainly not a 
conclusion that we are aware of the Ethics Office or Ethics Committee ever making publicly.  
The only way for APA to close the Leso matter using the standards in the Rules was to call 
interrogation techniques “potentially ethical” in light of APA’s supposedly vague ethical 
standards. 


                                                 
2520 Childress-Beatty interview (June 2, 2015). 
2521 Id.  
2522 HC00007306 


2523 Rules, Part V, Section 5.5 


2524 Id. 
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c) Closing of the Leso complaints 


Despite Fouad’s decision to close the complaint at the end of 2012, Childress-Beatty 
stated that the Ethics Office decided to hold open the Leso complaints a while longer to see if 
any additional information would become publicly available through two pending litigations, and 
to ask James Bow, the incoming Ethics Committee Chair, to review the full file since he was 
going to be the one to “live with the decision.”2525  Childress-Beatty also explained that it was 
important to them that Bow was a forensic psychologist, who was used to dealing with the 
analysis of different types of evidence in his line of work.  At this time, the Ethics Office staff 
were waiting on the outcomes of two cases: (1) a civil suit in SDNY filed by the Center for 
Constitutional Rights, challenging the government’s denial of its January 2012 FOIA request for 
certain videos and photographs of Mohammed al-Qahtani’s interrogation; and (2) Al-Qahtani’s 
habeas corpus case, also filed by the Center for Constitutional Rights, which was filed in October 
2005, and had been stayed at that time.  On April 17, 2013, Childress-Beatty provided an update 
to Bow on the two outstanding litigation matters and noted that the Constitution Project task 
force released a report on the treatment of detainees that was going to be added to the Leso file.  
By November 10, 2013, the decision was made to close the Leso complaints as both the FOIA 
and habeas corpus matters did not look like they would yield any additional release of 
information into the public domain, and the Constitution Project task force report did not contain 
any new information on Leso’s involvement at Guantanamo.   


On December 31, 2013, the Ethics Office notified Shaw, Bond, and Leso that it would 
not be proceeding with formal charges based on its review of the “submissions and public 
information available to date, including information released in November 2013.”2526  Thus, the 
complaints against Leso were closed—after the preliminary investigation state—and without 
opening a case.  The letter to the complainants explained that the complaints remained open for 
an extended period of time “while information directly relevant to this matter continued to be 
released into the public domain.”  The letter also stated the following: 


During the review process, it was essential to separate strong feelings about the 
treatment of detainees in U.S. custody from the task of carefully analyzing the 
available information in this particular matter in accordance with the Ethics 
Committee’s Rules and Procedures. In reviewing an ethics complaint, the Ethics 
Committee must adhere to its Rules and Procedures. The Committee bears the 
burden of proving charges of unethical behavior against a respondent (Rules and 
Procedures, Part V, section 5.5(a)). The behavior must be directly attributable to 
the respondent. It cannot be speculative or based on supposition concerning what 
occurred. . . .   


Information released into the public domain to date includes that the respondent, 
an early career psychologist trained as a health care provider, did not request to 
become involved with detainee interrogations but was rather informed that he 
would be in the role of behavioral science consultant (“BSC”) only after he 


                                                 
2525 Childress-Beatty interview (May 13, 2015). 
2526 HC00007293 at 4–6. 
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arrived in Guantanamo Bay in the summer of 2002. At that time, the military 
lacked a standard operating procedure for the BSC role. APA did not issue its first 
policy on interrogations until three years later, in 2005. Available evidence in the 
public domain also includes that, in the face of pressure from the highest level of 
the Bush Administration which strongly supported ‘enhanced’ interrogation 
tactics, the respondent sought consultation and argued against such approaches 
and in favor of rapport-building approaches.2527 


Due to the way complaints were evaluated during the preliminary investigation phase, 
and due to the fact that all of the aforementioned analysis happened before any formal charges 
were considered under the Rules, none of the analysis in Childress-Beatty’s memo was actually 
tied to any specific Ethics Code standard.  In fact, both Dixon and Childress-Beatty told Sidley 
that they did not ever reach the stage of considering what specific ethical standards might have 
been violated because they were still in the “evidence-gathering” phase.2528  Once they 
determined that there was enough evidence to meet the “preponderance of the evidence” 
standard, then they looked to the Ethics Code to figure out what standards might be appropriate 
to charge. The result was, therefore, a rather backwards-process wherein the determination was 
made about whether there could be a violation of an ethical standard before any ethical standards 
were even considered. 


By the time the Leso complaints were closed, a total of six individuals had reviewed at 
least some of the documents contained in the adjudication file.  Four individuals recalled 
reviewing the full record and all of the evidence, including Fouad, Bow, Dixon, and Childress-
Beatty.  In addition, Stan Jones recalled reviewing at least part of the record.  According to 
Childress-Beatty, Jones was asked to review the initial complaint filed by Shaw because the 
Ethics Office thought that the matter would get too politically heated for an APA employee to 
review.2529  Childress-Beatty said that Jones had remained an active consultant to the Ethics 
Office since he left his position as the Director and had a reputation for being incredibly 
meticulous.  When Sidley spoke to Behnke, he did not recall whether he reviewed all of the 
evidence and stated that he entrusted the adjudication of the Leso matter to Childress-Beatty. 2530  


All of the individuals who recalled reviewing the evidence in the Leso complaint told 
Sidley that they believed there was insufficient guidance for psychologists involved in 
interrogation settings in 2002 – 2003 and that the Ethics Code did not offer clear or specific 
guidance on what behaviors were, or were not, permissible under the standards.  According to 
Dixon, while it might have been clear that some of the “really bad” behaviors, such as 
waterboarding, were obviously not permitted under the Ethics Code, behaviors that were more in 
the “gray area” were less clear.2531  In particular, Childress-Beatty thought that there was a 
significant issue with the lack of notice provided by the specific standards in the Ethics Code.  


                                                 
2527 Id. 
2528 Childress-Beatty interview (May 13, 2015); Dixon interview (May 12, 2015). 
2529 Childress-Beatty interview (May 13, 2015). 
2530 Behnke interview (May 21, 2015). 
2531 Dixon interview (May 12, 2015). 
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She noted that even if there had been APA policies and guidelines, they were not the same as the 
standards in the Ethics Code and they would not have been enforceable.  As a result, she did not 
think that Leso could be charged under any existing Ethics Code standards.2532  When asked why 
Leso could not be charged under standard 1.14 (avoiding harm) under the 1992 Ethics Code, 
Childress-Beatty responded that the Ethics Office had been advised by the General Counsel’s 
office that the standard was too vague to be charged as a stand-alone charge, and that it would 
typically have to be accompanied by a charge based on another standard.2533  Even though 
Behnke did not recall whether he had reviewed the entire Leso complaint file, he confirmed that 
“there was always a feeling that 3.04 [the equivalent of 1.14 from the 2002 Ethics Code] would 
be charged in conjunction with something else because people felt that it was very vague.”  
Behnke stated that the General Counsel’s office would have advised them of this.2534  But, when 
Sidley interviewed Nathalie Gilfoyle, she had no such impression about the limitations of 
charging 1.14 (or 3.04) as a stand-alone standard, and did not think she would have instructed 
anyone to not charge 1.14 (or 3.04) by itself.2535   


What the individuals who reviewed the Leso matter told Sidley, made clear that they felt 
somewhat sympathetic towards Leso’s predicament at Guantanamo and that this could have 
influenced their decision to close the complaints.  For instance, during her interview, Dixon told 
Sidley that Leso (1) “wasn’t a major player”; (2) he did not want to be assigned to the BSCT role 
when he arrived at GTMO, and in fact, did not know he would be assigned to such a role until he 
arrived; and (3) he seemed reluctant in the things he was asked to do, such as drafting the BSCT 
memo in 2002.2536  Dixon explained that it was significant to her that Leso seemed limited in 
what he could do within the confines of the military and that he was faced with “an impossible 
task.”2537  Similarly, Bow told Sidley that Leso had no guidance while he was at Guantanamo 
and that he was “in no-man’s land” with heavy pressures from his commanding officers.2538  
While Bow acknowledged that psychologists have an obligation to act ethically no matter what 
type of situation they are in, there are “mitigating-type of things” that could be considered in 
deciding whether or not to bring ethics charges against someone.2539  This sentiment was echoed 
by the Ethics Office in their closing letters to the complainants (see discussion above).   


All of the reviewers of the Leso complaint emphasized that they needed to find “direct” 
evidence that tied Leso to behaviors that were allegedly torture or cruel, inhuman, or degrading 
treatment, and that any evidence that could not be “directly” attributed to Leso was discounted.  
But, this appears to have been contrary to the stance taken by the Ethics Office on the 


                                                 
2532 Childress-Beatty interview (May 13, 2015). 
2533 Id. 
2534 Behnke interview (May 21, 2015). 
2535 Gilfoyle interview (May 28, 2015). 
2536 Dixon interview (May 12, 2015). 
2537 Id. 
2538 Bow interview (May 11, 2015). 
2539 Id. 
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involvement of psychologists in such activities.  For instance, on March 27, 2007, in an email 
from Behnke to Bond before she filed her complaint, Behnke stated the following: 


Any psychologist participation in a torture interrogation is absolutely prohibited. 
It makes no difference whether the psychologist’s participation is direct or 
indirect, supervisory, central or peripheral: Any psychologist participation in a 
torture interrogation is prohibited (emphasis added).2540 


Even though the email exchange was not specific to the adjudications process, to suggest 
that any psychologist participation in torture, whether direct or indirect, was prohibited, and then 
to limit the adjudications process to only an evaluation of “direct” pieces of evidence was quite 
misleading. 


All of the reviewers also told Sidley that they independently thought it was the right 
decision to close the Leso complaints and that they did not feel pressure to make a decision one 
way or another.  Bow stated that he approached the complaint like a forensics case, focused on 
the evidence that directly linked Leso to specific behaviors, and tried to ignore “the noise” 
generated by media reports.2541  Bow understood the standard for bringing a case before the full 
Committee to be a “preponderance of the evidence” that the behavior will most likely result in a 
sanction.  He felt that the matter was complicated by the fact that (1) much of the information 
was classified and/or redacted; (2) Leso was limited in his response letters due to his position in 
the military; and (3) much of the publicly available information did not specifically refer to 
Leso.2542  He recalled that he discussed the matter extensively with Childress-Beatty and Behnke 
during the course of his review, and noted that all three of them agreed to close the case even 
though they were aware of the backlash it would generate.2543  Finally, Bow confirmed that the 
case remained open for an unusually long period of time because they were waiting for more 
information to be released publicly, specifically as a result of the FOIA case filed by the ACLU 
for the videotapes of the al-Qahtani interrogation and the habeas corpus case filed by al-
Qahtani’s lawyers, in the hopes that some direct evidence would surface about Leso’s actions.2544  
At the same time, they did not want the matter to remain open indefinitely and when it seemed 
like no additional information was going to be made available in the near future, they closed it.  


Dixon told Sidley that while the Leso complaint generated much controversy, she 
believed that the evidence showed that Leso worked within his environment to reduce harm to 
the detainees.  Dixon said that she would have closed the complaint much earlier based on the 
evidence submitted by the complainants and did not think that the matter needed to be kept open 
for so long waiting for additional information to be released into the public domain.2545  Dixon 
did not think that there was sufficient evidence to bring the matter before the full Committee and 


                                                 
2540 APA_0064994. 
2541 Bow interview (May 11, 2015). 
2542 Id. 
2543 Id. 
2544 Id. 
2545 Dixon interview (May 12, 2015). 
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stated that they did not want “any political influence of any kind.”2546  She believed that any 
decision to move forward to the full Committee would have been the result of external pressures 
from critics of the APA, and that succumbing to such pressures would have been wrong.2547  
Ultimately, Dixon believed that Leso was being treated as a “scapegoat” for all of the abuses at 
GTMO even though he was only stationed there for six months, and that many alleged abuses 
were “unfairly attributed” to Leso by the complainants.2548  


Childress-Beatty told Sidley that she was the one who was primarily responsible for 
reviewing the Leso complaints toward the later years, and that she actively searched within the 
public domain for any additional information that was released about Leso.  She explained that 
this was an “extraordinary” step to take because the Ethics Office typically did not proactively 
look for additional information beyond what was submitted in the complaints.  According to 
Childress-Beatty, the Leso complaint was closed under Part V, subsections 5.1 and 5.5.2549  As 
such, evidence that did not directly tie Leso to a specific behavior that would have constituted a 
breach of ethics was disregarded in Childress-Beatty’s analysis.  Examples of this included: (1) 
the complainant’s claim that Leso was the “Chair” of the BSCT when there was no evidence as 
to what Leso’s title was; (2) the complainant’s claim that since “BSCT” was never used in 
connection with another individual in the Al-Qahtani interrogation log, other references to 
“BSCT” should be presumed to be Leso unless proven otherwise; and (3) the complainant’s 
claim that Leso was present throughout the interrogation log even though there were no 
indications of when Leso entered or left the room.2550  When asked whether the Ethics Office 
could have taken into account speculative evidence given the nature of the complaint and the fact 
that the Rules set out a permissive “may” standard, Childress-Beatty responded “theoretically, 
yes, but that is not the way we think about complaints.”2551  Childress-Beatty emphasized the 
need for “specific behaviors” and “data points” that could be used to tie Leso to the allegedly 
unethical actions.2552     


d) Reactions to the closing of the Leso complaint 


On February 20, 2014, the APA issued the “Statement by the APA Board of Directors on 
the ‘No Cause for Action’ Decision Regarding the Ethics Complaint against Dr. John Leso.”  
Many have pointed to one sentence from the statement as particularly problematic — “[r]easons 
for this conclusion included…multiple reviews conducted by individuals with access to 
classified material found no evidence of wrongdoing and affirmative evidence of safeguarding 
                                                 
2546 Id. 
2547 Id. 
2548 Id. 
2549 Under Part V, subsection 5.1, cause for action exists when the respondent’s alleged actions and/or 
omissions, if proved, would in the judgment of the decision maker constitute a breach of ethics. For 
purposes of determining whether cause for action exists, incredible, speculative, and/or internally 
inconsistent allegations may be disregarded.” 
2550 Childress-Beatty interview (May 13, 2015). 
2551 Childress-Beatty interview (June 2, 2015). 
2552Id. 
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detainees…”  All reviewers of the Leso complaints confirmed to Sidley that this was not a 
reference to any evidence reviewed by APA; instead, it was a reference to the multiple military 
reports issued on the treatment of detainees that the reviewers examined. 


Those who reviewed the Leso complaints told Sidley that they were concerned that the 
Ethics Committee, the Board of Directors, and the Executive Management Group would react 
negatively to the decision to close the Leso complaint.  Behnke, Childress-Beatty, and Bow 
prepared a presentation on the decision and presented it to all three groups in 2014.  All three 
recalled that some members of the Ethics Committee thought that the case should have been 
brought before the full Committee and disagreed with the decision.  Childress-Beatty said that it 
would have been “infinitely easier” to charge Leso and to bring it to the full Committee, but that 
it would have been wrong to let the political climate affect their normal adjudications process.2553  


Bow recalled that one Committee member in particular disagreed strongly with the 
decision to close the case, but he believed that it was nevertheless the right decision.2554  With 
respect to the Board of Directors and the EMG, Bow recalled that most of the members were 
supportive of the decision, although some stated that it should have been brought before the full 
Committee.2555  Bow did not recall anyone in particular who voiced this opinion.  Childress-
Beatty recalled that Norman Anderson was skeptical of the decision to close the complaints, and 
that the rest of the Board had similar reactions.2556  She also recalled that Rhea Farberman, in 
particular, was under the impression that the full Ethics Committee had reviewed the Leso 
complaints and Childress-Beatty had to correct her.2557  Childress-Beatty said that they 
repeatedly emphasized that closing the complaint was not the same as exoneration; it simply 
meant that they did not have enough evidence to proceed.  Childress-Beatty believed that there 
was a general sense that the Board and the EMG did not have a good understanding of the 
adjudications process.2558  


4. Larry James 


On December 5, 2007, the Ethics Office received a complaint filed by Trudy Bond 
against Larry James.  The complaint alleged that James was the “commander of the Guantanamo 
Behavioral Science Consultation Teams (BSCTs) from January 2003 to mid-May 2003, during a 
time when the International Committee of the Red Cross (ICRC) reported the most serious 
abuses at Guantanamo.”  Bond stated that under James’s “command and supervision,” 
psychologists from the military’s SERE program were “instructed to apply their expertise in 
abusive interrogation techniques conducted by the DoD in Guantanamo.”  In the complaint, 
Bond also stated that she was “aware that Colonel James has denied the use of SERE techniques 
but the facts speak to his knowledge and military command of [BSCTs] who utilized SERE 


                                                 
2553 Childress-Beatty interview (May 13, 2015). 
2554 Bow interview (May 11, 2015). 
2555 Id. 
2556 Childress-Beatty interview (May 13, 2015). 
2557 Id. 
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techniques.”2559  Bond cited to the following three documents as support for her allegations: (1) 
the International Committee of the Red Cross (ICRC) Report of GTMO; (2) the Review of DoD-
Directed Investigations of Detainee Abuse (Report No. 06-INTEL-10) produced by the Office of 
the DoD Inspector General dated August 25, 2006; and (3) the Camp Delta Standard Operating 
Procedure Manual dated February 2003.  On December 12, 2007, Behnke assigned Stanley Jones 
as the investigator for this complaint.2560   


On December 20, 2007, Jones drafted a decision memo to the then-Ethics Committee 
Chair, Deutsch, and recommended that the case be closed without any further action.  Jones did 
not think that the alleged actions, if proved, would constitute a violation of any of the ethical 
standards.  In the memo, Jones identified the complainant as a “third-party” with “no direct 
knowledge of respondent’s behaviors at issue.”2561  In reviewing the complaint, Jones did not 
review the underlying documents cited by Bond because they were not attached to the complaint 
and could not be accessed online “without accessing premium content” via the New York Times 
and Wall Street Journal websites.2562  Instead, Jones relied on the excerpts included in the 
complaint and assumed that they were accurate quotes from the documents.  Thus, Jones did not 
review any additional information that was not included in the complaint form itself.2563  Nor did 
he take any affirmative investigative steps (although he would have been permitted to do so 
under Part V, Subsection 5.3.3 of the Rules), which was consistent with the general investigative 
practice of the Ethics Office.  


Jones concluded that the complaint did not allege that the respondent “directly engaged” 
in behaviors that the ICRC report described as “tantamount to torture” and there was no evidence 
to suggest that he was, in fact, directly involved. This seems to suggest that Bond would have 
had to provide evidence to show that James actually participated in an interrogation that was 
tantamount to torture in order to find a cause for action.  A plain reading of the Rules, however, 
shows that they do not require this heightened level of proof; under the Rules, a cause for action 
“shall exist when the respondent’s alleged actions and/or omissions, if proved, would in the 
judgment of the decision maker constitute a breach.”2564 


 Jones’s memo also addressed the issue of notice.  Despite APA’s policies on 
interrogations issued since the alleged behavior, Jones wrote that he did not see “how it can be 
reasonably determined that a member would have known in 2003 that isolation (and the other 
listed behaviors) aimed at creating a degree of disorientation, disorganization, and dependence 
on the interrogator would violate any standards in the current ethics code.”2565  Jones told Sidley 
that his concern was whether a psychologist would have had “notice that the 2002 Ethics Code 


                                                 
2559 HC00017493 at 1–12. 
2560 HC00021372. 
2561 HC00017476. 
2562 Id. 
2563 Id. 
2564 Rules, Part V, Subsection 5.1.  
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meant that they could not be involved in activities that might create a degree of disorientation, 
disorganization, and dependence,” and that he believed what James was allegedly doing “did not 
appear to violate the 2002 Code.”2566  At the time Jones was considering the complaint, he also 
questioned whether the alleged behaviors would violated APA’s policy statements as of 2007.  
He was unsure of whether the alleged behavior would be unethical under those standards. 


Jones also told Sidley that he was limited to reviewing the evidence contained in the 
complaint based on how the adjudications process was handled, and that on the face of the 
complaint alone, he did not think there was sufficient evidence for cause for action.  


The day before New Year’s Eve, on December 30, 2007, ten days after receiving Jones’s 
memo, Deutsch responded that she agreed with the decision to close the complaint.  She 
wrote,“[w]e would need documentation that the respondent engaged in torture or behaviors that 
caused ‘significant pain or suffering’ or harm, and none was provided.”2567  Based on Jones’s 
recommendation, the complaint against James was officially closed on May 29, 2008 in the 
internal Ethics Office tracking system.  We did not find any indication that any further actions 
were taken by the Ethics Office in this matter between the date of Jones’ memo, December 20, 
2007, and the date the case was closed, May 29, 2008.  


Unlike the Leso complaint, which was kept open for approximately seven years, the 
James complaint was closed within a month of the Ethics Office having received the 
complaint—disposed of in truly lightning speed so that Deutsch could review it before her 
Chairmanship was finished.  Jones told Sidley that he believed the Leso and James complaints 
were “substantially different” and that his decision with respect to the James complaint was that 
there was enough to conclude that it “did not meet cause.”2568  Behnke told Sidley that he did not 
review the James complaint carefully because he had trusted in the judgment of others in the 
Ethics Office, namely the investigators and Childress-Beatty.2569  Thus, he could not explain 
what accounted for the differences between the two cases.  Behnke speculated that the James 
complaint may have been closed quickly because the allegations lacked the requisite level of 
specificity whereas the Leso complaint identified some behaviors that were directly linked to 
Leso.2570 


The way in which the Ethics Office handled the James complaint was technically 
permissible under the Rules — but it demonstrates some clear flaws in the adjudications process.  
Specifically, it shows the very limited way in which the Ethics Office reviews complaint, the 
way in which the Ethics Office stretches to construe the Rules in a way that is favorable to the 


                                                 
2566 Jones interview (May 14, 2015). 
2567 HC00017473. 


2568 Id. 
2569 During Childress-Beatty’s interview, she told Sidley that even though she was listed as the 
investigator on the James complaint, Jones was the “only one who actually looked at it substantively.” 
Childress-Beatty stated that she was “just the go-between, passing stuff to [Jones].” Childress-Beatty 
interview (May 13, 2015).  
2570 Id. 
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accused, and the extent to which the Ethics Office relies on the rationale that standards in the 
Ethics Code were too vague to give psychologists notice that certain interrogation techniques 
were unethical.
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FINANCIAL REVIEW 


Sidley conducted an analysis of APA’s finances to assess whether any payments to APA 
from relevant parts of the government may have influenced APA’s actions relating to the PENS 
Task Force, revisions to APA’s Ethics Code, or its positions on national security interrogations.  
This analysis began broadly by reviewing summary financial information, before conducting an 
in-depth analysis of areas of possible interest.  As part of this analysis, Sidley collected financial 
records from APA and interviewed APA Finance Office personnel.  APA provided complete and 
prompt cooperation with all requests, though some requested data was no longer available.2571   


This analysis did not reveal any significant or unusual payments to APA from DoD, the 
CIA, or other national security agencies.  Some payments to APA from relevant agencies were 
identified, but these payments were generally very minor when compared with APA’s overall 
revenue, were in line with what other entities were paying APA for similar services, and were for 
legitimate purposes. 


A summary of the findings supporting this conclusion is below. 


I. APA FINANCIAL BACKGROUND 


The investigation reviewed consolidated audited financial statements for APA and APA 
Practice Organization (“APAPO”) for the years 2000 – 2013.2572  Between the years 2001 and 
2006, the annual combined gross revenue ranged between approximately 90 million dollars and 
120 million dollars.  The largest sources of revenue were from member dues, journal 
subscriptions, licensing, publication sales, and rental income.  The tables below display the total 


                                                 
2571 Specifically, requested data pertaining to the sources of advertising revenue reflected in certain 
general ledger entries for the years 2001 and 2002 could not be located. 
2572 APAPO is a 501(c)(6) organization that lobbies Congress and state legislatures.  The members of the 
APA Board of Directors are also members of the APAPO Board of Directors.  The APA does not provide 
financial support for the APAPO, and the APAPO reimburses the APA for accounting services provided.  
We did not examine the finances of other APA-affiliated entities, because of the lack of direct financial 
ties between them, except as noted below.  First, there are 54 APA Divisions, which represent sub-
disciplines of psychology.  Each APA Division sets its own dues structure, which is not controlled by the 
APA itself.  Funds received by the Divisions do not flow to APA.  Second, the American Psychological 
Foundation (“APF”) provides financial support for research and scholarships.  The APF is separately 
incorporated from the APA, though some members of the APA Board of Directors serve ex officio on the 
APF’s Board of Directors.  The APA provides $100,000 to the APF annually, and the APF does not 
provide any direct financial support to the APA.  Finally, the APA Insurance Trust (“APAIT”) sells 
professional liability insurance to APA members and nonmembers.  The APAIT was established by the 
APA in 1962 as a separate and distinct legal entity from the APA, and we were given no reason to believe 
that funds would flow to the benefit of APA from APAIT.  Prior to 2013, the APA CEO and Treasurer 
served as ex officio Trustees of the APAIT, but in that year, the relationship between the APAIT and the 
APA was restructured to remove APA involvement in the APAIT’s internal governance.   


JA2759







INDEPENDENT REVIEW REPORT TO APA  FINANCIAL REVIEW    
 


523 
 


revenue received by APA and APAPO for the years 2001–2006, along with details about those 
categories of revenue that exceeded one million dollars per year.2573 


 2001 2002 2003 2004 2005 2006 


Total revenue 
$94,048,878 $98,159,132 $100,863,532 $102,678,401 $120,329,785 $119,677,456 


Member Dues $18,398,595 $17,203,085 $16,801,391 $18,033,963 $18,788,920 $19,022,989 
Journal 
Subscriptions 


$19,828,219 $20,153,688 $20,387,491 $19,989,641 $18,902,262 $17,891,040 


Advertising $3,298,687 $3,015,164 $2,926,687 $3,279,059 $3,654,796 $3,410,947 
Licensing, 
Royalties, and 
Rights 


$13,588,162 $17,716,381 $18,312,592 $20,348,078 $31,037,263 $32,970,454 


Sales of Other 
Publications 


$11,093,480 $12,334,403 $13,299,914 $12,873,648 $15,450,753 $15,230,048 


Grants and 
Contracts 


$4,491,765 $5,465,245 $4,860,810 $5,333,644 $6,585,390 $6,403,849 


Convention and 
Conference Fees 


$2,209,158 $2,082,608 $1,599,116 $1,859,825 $2,363,669 $1,938,409 


Service and 
Application Fees 


$2,773,254 $2,906,917 $3,178,322 $2,379,378 $2,706,978 $2,818,574 


Rental Income $13,110,110 $12,067,131 $13,628,561 $13,870,569 $14,820,031 $13,634,720 
Pass-through 
Expense 
Reimbursements 


$1,626,631 $1,745,969 $1,158,449 $1,740,144 $2,316,081 $2,167,434 


Other Revenues $2,037,954 $2,261,903 $3,576,220 $1,934,718 $2,267,863 $1,959,535 


II. ANALYSIS OF CERTAIN REVENUE TYPES 


As shown in the chart above, several of APA’s major sources of revenue were either 
relatively stable or in decline in the 2000 – 2006 time period, including member dues, journal 
subscriptions, and rental income.  Steps taken to investigate APA’s revenue types, and the 
findings that resulted, are described below.   


A. Advertising Revenue 


APA receives revenue for advertisements placed in its publications.  The investigation 
focused on advertisements purchased by federal agencies in the years 2001 – 2006, and 
distinguished between advertisements purchased by (1) those agencies that have national security 
or homeland defense as their primary mission national security or homeland defense (“Security 
Agencies”), and (2) other federal agencies (“Other Federal Agencies”).  The category of Security 
Agencies includes, for example, DoD and the branches of the military, the CIA, and the 
Department of Homeland Security.  The category of Other Federal Agencies includes, for 
example, the National Institutes of Health and the Department of Veterans Affairs.  The 


                                                 
2573 These tables omit information about categories of revenue amounting to less than one million dollars 
per year.  These categories are (1) interest income, (2) mailing list rental, and (3) contributions to the 
APAPO. 
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advertising revenue received by APA from each of these groups is summarized in the table 
below.   


 2001 2002 2003 2004 2005 2006 


Security Agency 
Advertising Revenue 


$8,516 $8,960 $15,675 $17,475 $35,477 $57,254 


Other Federal Agency 
Advertising Revenue 


$45,525 $29,572 $33,720 $44,445 $49,529 $55,013 


As explained previously, between 1991 and 2004, APA did not accept advertisements 
from the Department of Defense or the branches of the military because of the military’s 
discriminatory policy regarding gays and lesbians at the time.  In 2005, APA’s advertising 
revenue from Security Agencies rose in part because APA received $12,400 in advertising 
revenue from the U.S. Navy in that year.  


Throughout this period, the Security Agency making the largest purchases of 
advertisements from APA was the CIA.  The table below summarizes the funds APA received 
from the CIA for advertisements in each of these years.2574 


 2001 2002 2003 2004 2005 2006 


Advertising Revenue 
from the CIA 


$5,823 $7,400 $13,287 $17,475 $19,771 $42,970 


The reason for the increase in advertising revenue from the CIA, especially from 2005 to 
2006, could not be determined from the records provided by APA.  The records showed that the 
amounts paid by the CIA for each ad it purchased were basically stable throughout the period, 
and the rates paid were similar to those paid by other purchasers of advertising.  According to 
published reports, the CIA substantially increased funding for recruitment and outreach in 
around 2004,2575 but it could not be confirmed that this is the reason for the increase.  However, 
given the relative small dollar amount, we did not attach significance to the increase. 


B. Licensing, Royalties and Rights 


APA holds the rights to a large number of publications, including books and journal 
articles.  It grants licenses to those publications for databases such as PsychNet and PsychInfo, 
and leases access to those databases to third party institutions, such as libraries and universities.  
APA characterizes revenue received in exchange for its publications as licensing, royalties and 
rights.  Of these three categories, the largest by far is licensing.  For instance, in 2005, the 


                                                 
2574 The APA provides a 15% discount on advertisements in its publications that are purchased through 
recognized in-house or external advertising agencies. This discount does not apply to classified ads or 
surcharges for color ads.  Advertisements purchased by the CIA were routinely given this discount.  
These figures reflect the non-discounted price. 


2575 See, e.g., Siobhan Gorman, U.S. Spy Agencies Widen Recruiting, Baltimore Sun (April 5, 2007), 
available at http://articles.baltimoresun.com/2007-04-05/news/0704050040_1_national-security-national-
intelligence-middle-east. 
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revenue derived from licensing was approximately 30 million dollars, while the combined 
revenue derived from royalties and rights was approximately one million dollars.  Much of the 
licensing revenue is derived from a few sources.  For instance, in 2005, APA received over half 
of its licensing revenue from EBSCO Information Services and Ovid Technologies, companies 
that sell database access to other institutions and individuals. 


The investigation reviewed spreadsheets compiling revenues derived from APA 
publications for the years 2001 through 2006.  The spreadsheets pertaining to the years 2001 – 
2003 indicated that some Security Agencies purchased access to APA materials, both directly 
and through entities like EBSCO Information Services and Ovid Technologies.  A summary of 
such revenues is in the table below: 


Year Entity Licensor Revenue 


2001 U.S. Army EBSCO $800 
2001 Walter Reed Army Med. Ctr. APA $15,552 
2001 U.S. Navy Ovid $13,000 
2001 U.S. Navy Personnel R&D Ctr. Silver Platter $800 
2001 U.S. Navy Silver Platter $13,000 
2001 Keesler Air Force Base Ovid $2,000 
2001 Travis Air Force Base Med. Ctr. Ovid $900 
2001 U.S. Air Force EBSCO $4,000 
2002 Womack Army Med. Ctr. Ovid $1,300 
2002 U.S. Air Force Med. Ctr. Ovid $1,400 
2002 Walter Reed Army Med. Ctr. APA $10,450 
2002 U.S. Army Med. Command Ovid $32,470 
2002 U.S. Army Research Institute EBSCO $1,200 
2002 U.S. Navy Silver Platter $2,800 
2002 Naval Submarine Med. Research Lab EBSCO $2,000 
2002 Naval Medical Center – San Diego Ovid $1,400 
2002 U.S. Air Force Virtual Library Ovid $25,415 
2002 U.S. Air Force Academy EBSCO $4,800 
2003 Darnall Army Comm. Hosp. Ovid $1,300 
2003 Navy Personnel Command Ovid $2,000 
2003 Navy Personnel R&D Ctr. ProQuest $2,000 
2003 U.S. Naval Research Lab APA $3,500 
2003 Naval Aerospace Medical Research Lab APA $6,000 
2003 U.S. Air Force Virtual Library Ovid $29,900 
2003 U.S. Air Force Academy EBSCO $5,000 
 Total  $182,987 


Not every entry in these spreadsheets from entities like EBSCO or Ovid listed the end 
customer, so these sums may not be comprehensive.  In and after 2004, very few entries from 
entities like EBSCO or Ovid listed the end customer, so it was not possible to identify which 
entries pertained to purchases by Security Agencies for those years.   


C. Grant and Contract Activity 


APA seeks and administers grants made by a variety of entities, including federal 
agencies, state and local governments, and non-governmental organizations.  The investigation 
focused on grants made by federal agencies in the years 2001 – 2006, and again distinguished 
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between grants made by Security Agencies and those made by Other Federal Agencies.  The 
following table includes a summary of the grants awarded to APA by federal agencies in each of 
these categories for the years 2001 – 2006.2576 


 


 
2001 2002 2003 2004 2005 2006 


Security Agency Grant 
Awards 


$14,000 $14,000 $14,000 None None None 


Other Federal Agency 
Grant Awards 


$15,274,410 $18,524,863 $14,795,209 $18,050,323 $19,874,644 $20,127,409 


The sole grant awarded to APA from a Security Agency during this period was from the 
Office of Naval Research, and amounted to $14,000 annually from 2001 – 2003. It was intended 
to fund a meeting and series of white papers discussing and developing a research agenda to 
study how to more effectively use technology to improve teaching and learning. 


The investigation requested, and received, additional documentary information on several 
entries in the lists of grants and contracts provided by APA to determine if they included either 
disguised transfers from Security Agencies to APA via third parties such as foundations or other 
federal agencies, or were disguised transfers of funds from Security Agencies through APA to 
PENS Task Force members and observers, or APA officials who attended the task force 
meetings.  The investigation did not have access to records of the granting organizations; thus, it 
was not possible make any conclusive determinations about whether funds awarded to APA in 
grants from third parties were ultimately sourced from Security Agencies.  But the documents 
provided by APA showed no evidence that these agencies were the source of such funds, and 
showed no evidence that individuals employed by APA was aware, or suspected, that such 
agencies were behind any of the grants for which documents were requested.   


For example, the investigation requested, and received, records from APA pertaining to a 
grant titled “Decade of Behavior: Distinguished Lectures.”  The “Decade of Behavior” was an 
initiative undertaken by APA between 2000 and 2010 to focus more than 30 professional 
societies representing the behavioral and social sciences on societal problems and national goals, 
including promoting a healthier, safer, better educated, more prosperous and more democratic 
nation.  This grant was made by the James S. McDonnell Foundation, which was established in 
1950 by James S. McDonnell.2577  McDonnell also founded the McDonnell Aircraft Corporation, 
which later merged with the Douglas Aircraft Company to become McDonnell Douglas, a major 
defense contractor, before merging into Boeing in 1997.  The McDonnell Foundation awarded 
APA $167,500 in the year 2000 under this grant, which it sent to APA in two wire transfers on 
August 4 and 7 of that year.  It made no further transfers to APA over the life of the grant.  APA 


                                                 
2576 Grants awarded to the APA are typically not paid to the APA in a lump sum.  Instead, after the grant 
is awarded, the APA seeks reimbursement from the grantor for funds actually expended pursuant to the 
terms of the grant after those expenditures are made.  The figures in this table are derived from the total of 
the grants awarded, not the total reimbursed to the APA. 
2577 James S. McDonnell Foundation, available at https://www.jsmf.org. 
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spent $165,280 of this grant during the following decade on honoraria and consulting expenses, 
and it returned the balance of the grant—approximately $2,200—to the McDonnell Foundation 
in 2010.  The investigation reviewed records of funds expended by APA under this grant, and 
found no instances in which APA used the funds to make a payment to any PENS Task Force 
members and observers, or any APA officials who attended the task force meetings. 


D. Rental Income 


APA owns two buildings in Washington, DC: one at 750 First Street NE, and one at 10 G 
Street NE.  The building at 750 First Street NE was completed in 1992 and has 351,301 square 
feet.  The building at 10 G Street NE was completed in 1997, and has 253,515 square feet. 


The investigation reviewed tenant lists for both buildings for the years 2001 – 2007 to 
determine if APA received improper benefits through the mechanism of tenant rental payments 
or otherwise.  Throughout this period, no Security Agency rented space in either building.  The 
substantial majority of tenants in both buildings in this period had no direct connection to the 
federal government.  The following table displays information about the few federally-linked 
organizations that rented space in either building. 


Organization Name Lease Start Lease End Approximate 
Square Footage Building 


Amtrak Prior to 2001 After 2007 85,000 10 G Street NE 
Legal Services 
Corporation 


Prior to 2001 2003 40,000-50,000 750 First Street NE 


Nat’l Academy of 
Sciences Travel 
Office 


2001 2004 4,000 10 G Street NE 


U.S. Mint 2001 2002 30,000 10 G Street NE 


E. Other Revenue 


APA’s consolidated financial statements characterize revenues not falling into one of the 
other categories as “Other Revenue.”  The investigation reviewed spreadsheets derived from 
APA general ledger for “Other Revenue” for the years 2001 through 2006.  Most of the 
transactions listed in these spreadsheets are tied to individual names, are for small amounts such 
as $15.00, and are related to such matters as late fee charges.  However, the investigation 
identified a set of transactions described as “Misc Special” associated with deposits ranging from 
approximately $1,000 to $65,000, and asked APA for further information about each of these.  
Each of these transactions was associated with one of several “affiliate programs” for APA 
members.  These programs involve arrangements with such companies as rental car agencies and 
credit card providers, and provide discounts to APA members and revenue to APA when APA 
members take part in them.  The investigation did not identify any transactions from the “other 
revenue” spreadsheets that were related to any Security Agency. 


********************************************** 


**********************************************
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GLOSSARY 


ApA American Psychiatric Association 
APA American Psychological Association 


AR 190-8 
Army Regulation 190-8, a detailed multi-service policy 
regarding Enemy Prisoners of War, Retained Personnel, 
Civilian Internees and Other Detainees. 


Belmont Report 
A report created by the National Commission for the 
Protection of Human Subjects of Biomedical and Behavioral 
Research. 


BSCT 


Behavioral Science Consultation Team; A team of 
psychologists, psychiatrists, and mental health specialists who 
provided behavioral science consultation in support of 
interrogation. 


CIA Central Intelligence Agency 


CIFA 
Counter Intelligence Field Activity; A DoD agency, existing 
from 2002 – 2008, designed to manage and synchronize 
Defense counterintelligence activities. 


CIPERT 


Center for Interdisciplinary Policy, Education and Research 
on Terrorism;  A collaborative network of academics, national 
security professionals, journalists, and business leaders, 
founded by Philip Zimbardo and James Breckenridge, 
committed to the scientific understanding of the causes and 
consequences of terrorism. 


CITF 


Criminal Investigation Task Force; A DoD task force with 
detachments in Guantanamo Bay, Cuba, Iraq, and 
Afghanistan, charged with investigating and building criminal 
cases against accused terrorists. 


CJCS 


Chairman of the Joint Chiefs of Staff; Highest-ranking 
military officer in the U.S. Armed Forces and principal 
military advisor to the President, National Security Council, 
and Secretary of Defense. 


CJTF-7 
Combined Joint Task Force-7; An interim military formation 
that directed the U.S. effort in Iraq between June 2003 and 
May 2004. 


CNSR 
Coalition for National Security Research; A coalition of 
industry, research universities, and associations united by a 
commitment to defense science and technology. 


COLI APA Committee on Legal Issues 


Common Rule 


A federal regulation adopted by more than a dozen agencies, 
requiring informed consent, review board approval, and other 
record keeping procedures for the protection of human 
subjects in research. 
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CTC 
Counterterrorism Center; A division of the CIA designed to 
collect intelligence on global terrorist organizations. 


DHS Department of Homeland Security 
DoD Department of Defense 
ECTF Ethics Code Task Force 


EITs 


Enhanced interrogation techniques - Physically and 
psychologically harsh interrogation methods that were 
authorized by the U.S. government for use against detainees 
held in the war on terror. 


Enemy combatant 


A term used by the Bush Administration to refer to a person 
who, either lawfully or unlawfully, directly engaged in 
hostilities for an enemy state or non-state actor in an armed 
conflict. 


FBI Federal Bureau of Investigation 


HumRRO 


The Human Resources Research Organization; An 
organization established to conduct behavioral science 
research and to develop training methodologies and 
applications for the U.S. Army. 


IC 
Intelligence Community; The seventeen separate government 
organizations that conduct intelligence activities, including 
the CIA, DHS, FBI, NSA, and military intelligence services. 


ICRC 


International Committee of the Red Cross; An independent 
organization dedicated to protecting and enforcing 
international humanitarian law and the Geneva Conventions 
of 1949. 


ISB 


Intelligence Science Board;  An advisory board, chartered in 
2002 and disbanded in 2010, designed to advise the Director 
of National Intelligence on emerging scientific and technical 
issues/applications. 


ITIC 
Intelligence Technology Innovation Center; A research 
division of the CIA. 


JPRA 


Joint Personnel Recovery Agency; A DoD agency that 
prepares for and executes the recovery and reintegration of 
isolated personnel, including prisoners of war and individuals 
identified as missing in action. 


Learned Helplessness 


A psychological theory developed by Martin Seligman, which 
holds that an organism forced to endure aversive, painful or 
otherwise unpleasant stimuli, will become unable or unwilling 
to avoid subsequent encounters with those stimuli, even if 
they are escapable. 
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Mitchell Jessen & 
Associates 


A consulting company, founded in 2005 by psychologists 
James Mitchell and John "Bruce" Jessen, to contract with the 
CIA to develop its interrogation program. 


NAS 


National Academies of Science; A non-profit private 
organization charged with providing independent, objective 
advice to the nation on matters related to science and 
technology. 


NCDPT 


National Center on Disaster Psychology and Terrorism; A 
collaborative effort between Pacific Graduate College and 
Stanford University to train psychology doctoral students to 
help victims of catastrophic events. 


NCIS 


Naval Criminal Investigative Service; A branch of the U.S. 
Navy charged with investigating and defeating criminal, 
terrorist, and foreign intelligence threats to the U.S. Navy and 
Marine Corps. 


NIJ 


National Institute of Justice; A research, development, and 
evaluation agency within the U.S. Department of Justice 
focused on advancing technology for criminal justice 
applications, including law enforcement, forensics, 
criminology, and related social science research. 


NSC 
National Security Council; The President's principal forum for 
considering national security and foreign policy matters with 
his senior national security advisors and cabinet officials. 


Nuremberg Code 
A set of ethical principles for human experimentation set as a 
result of the Nuremberg Trials at the end of World War II. 


OAD Operational Assessment Division, a division of the CIA. 


OLC 
Office of Legal Counsel; A division of the Department of 
Justice that provides authoritative legal advice to the President 
and Executive branch agencies. 


OMS Office of Medical Services, a division within the CIA. 


OSTP 


Office of Science & Technology Policy; A Congressionally-
created office within the White House with a mandate to 
advise the President and Executive Office on the effects of 
science and technology on domestic and international affairs. 


OTS 
Office of Technical Services; A division of the CIA dedicated 
to developing cutting-edge technology for use by agency 
officers in the field. 


PENS Task Force 


Presidential Task Force on Psychological Ethics and National 
Security; A 2005 task force charged with identifying whether 
the then-current ethics code adequately addressed the ethical 
dimensions of psychologists' involvement in national security-
related activities. 
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PPSI 
Providing Psychological Support for Interrogations, draft 
document authored by Morgan Banks and Debra Dunivin. 


PSAC 
Professional Standards Advisory Committee (CIA); also 
referenced as Advisory Committee. 


RAND Corporation 
A non-partisan, non-profit institution dedicated to improving 
policy and decision-making through research and analysis. 


SASC 
Senate Armed Services Committee; A standing committee 
with jurisdiction over research and development of weapons 
systems, defense policy, and the military. 


SERE 


Survival Evasion Resistance and Escape; A military training 
program run by the Joint Personnel Recovery Agency 
designed to prepare personnel to survive the elements, evade 
capture, resist torture and interrogation, and live up to the 
U.S. military code of conduct. 


SLEE 


Safe, Legal, Ethical, and Effective; A phrase used by DoD 
and the APA PENS report to describe the interrogation 
conditions that would be insured by the involvement of 
military psychologists. 


SOCOM 
Special Operations Command; The unified command for the 
worldwide use of Special Operations elements of the Army, 
Navy, and Air Force. 


SOP 
Standard Operating Procedures; A set of instructions used in 
the military to define a prescribed and accepted process 
established for completing a task. 


Special Mission Unit Task 
Force 


Also known as Joint Special Operations Command, this 
military command center is responsible for covert missions 
including counter-terrorism, strike operations, reconnaissance, 
and special intelligence. 


SSCI 
Senate Select Committee on Intelligence; A standing 
committee responsible for overseeing federal intelligence 
activities. 


Task Force on Promoting 
Resilience in Response to 


Terrorism 


A 2002 APA task force selected to examine methods to 
bolster public resilience and prepare for stress the community 
might experience during a terrorist attack or disaster. 


Task Force on the 
Psychological Effects of 


Efforts to Prevent Terrorism 


A 2003 APA task force selected to examine the psychological 
effects of terrorism prevention efforts and explore alternative 
programs that will reduce terrorism. 


Unlawful combatant 
A combatant who directly engages in armed conflict in 
violation of the laws of war. 


Wolfowitz Directive 
A March 25, 2002 DoD directive updating policies in regards 
to the Protection of Human Subjects and Adherence to Ethical 
Standards in DoD-Supported Research. 
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ATTACHMENT A  
(INTERVIEWS CONDUCTED OR ATTEMPTED) 


I. APA CURRENT AND FORMER MANAGEMENT AND STAFF  


 Witness Title / Key Role(s) 


1.  Anderson, Norman 
Chief Executive Officer & Executive Vice President (2003 – 
present)    


2.  Behnke, Stephen Ethics Office, Director (11/2000 – present) 
3.  Brasfield, Stephanie Ethics Office, Ethics Investigative Officer (1995 – present) 
4.  Breckler, Steven Science Directorate, Executive Director (2004 – 14) 


5.  Bullock, Merry 


Science Directorate, Associate Executive Director (1999 – 
2005) 
Office of International Affairs, Science Director (2005 – 
present) 


6.  Carliner, Deborah  Ethics Office, Ethics Investigative Officer (1997 – 2004)+ 


7.  Childress-Beatty, Lindsay  


Deputy General Counsel (2001 – 07) 
Ethics Office, Deputy Director (2007 – 11) 
Ethics Office, Deputy Director / Director of Adjudication (2011 
– present)+ 


8.  Dixon, Patricia  
Ethics Office, Board and Investigative Officer (2003 – present) 
Ethics Investigator (1996 – 2003) 


9.  Farberman, Rhea 
Public and Member Communications, Executive Director (2001 
– present) 


10.  Garrison, Ellen 


Senior Policy Advisor (2006 – present)  
Public Interest Policy, Associate Executive Director/APA 
Congressional Fellowship Program, Co-Director (1998 – 2006) 


11.  Gilfoyle, Nathalie 
General Counsel (2001– present), Deputy General Counsel 
(1996 – 2001) 


12.  Honaker, Michael 
Deputy Chief Executive Officer (1990 – present) 
Ethics Office, Acting Director (04/2000 – 10/2000) 


13.  Jones, Stanley  Ethics Office, Director (1990 – 99) 


14.  Keita, Gwendolyn 
Public Interest Directorate, Executive Director (2005 – present) 
Women’s Programs Office, Director (1988 – 2005) 


15.  Kelly, Heather  
Science Directorate, Senior Legislative and Federal Affairs 
Officer (1998 – present) 


16.  McIntyre, Jeffrey 
Science Directorate, Senior Legislative and Federal Affairs 
Officer (1996  –  2008) 


17.  Mihaly Black, Martha Senior Ethics Investigator (1998 – 2006) 


18.  Mumford, Geoffrey 


Science Directorate, Associate Executive Director of Science 
Policy (2000 – present) 
Legislative and Federal Affairs Officer (1997 – 2000) 


19.  Newman, Russ 
Practice Directorate, Executive Director (1993 – 2008) 
PENS Task Force Observer 
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20.  Nordal, Katherine 


Practice Directorate, Executive Director (2008 – present) 
Board Member (2001 – 03) 
Board Liaison to Ethics Office & Committee on Legal Issues 


21.  O’Brien, Maureen 
Staff Liaison to Council of Representatives & Board of 
Directors (1995 – 2014) 


22.  Panicker, Sangeeta  
Science Directorate, Director of Research Ethics Office (2002 – 
present)  


23.  Pickren, Wade Historian and Archivist (1998 – 2006) 
24.  Salzinger, Kurt Science Directorate, Executive Director (2001 – 03) 


25.  Strassburger-Fox, Judy 
Governance Affairs Division, Executive Director (1989 – 2009)
Staff Liaison to Board of Directors (2000 – 09) 


26.  Turner, Archie Chief Financial Officer (2008 – present) 


27.  Welch, Bryant 
Practice Directorate, Executive Director (1986 – 1993) 
Coalition for Ethical Psychology Member 


 


II. ETHICS CODE TASK FORCE (ECTF) MEMBERS AND OBSERVERS 


 Witness Title / Key Role(s) 
28.  Brown, Laura  ECTF Member (1997 – 99) 


29.  Campbell, Linda 


ECTF Observer 
Council of Representatives (2014 – present) 
Board Member (2014 – present) 


30.  Carter, Jean 
ECTF Observer, CAPP  
Board Member (2009 – 11) 


31.  Cooper, Stewart ECTF Observer, Division 13  


32.  Daniel, Jessica Henderson  
ECTF Member (1997 – 2002) 
Board Member (2005 – 07) 


33.  El-Ghoroury, Nabil  ECTF Observer, APAGS (1999 – 2002) 


34.  Felder, Deborah  
Ethics Code Revision Coordinator (1998 – 2001) 
Project Associate (1990 – present) 


35.  Fisher, Celia  ECTF Chair (1997 – 2002) 
36.  Grill, Dennis  ECTF Member (2000 – 02) 


37.  Knapp, Deirdre  
ECTF Observer, Division 14  
Council Member, Division 14 (2006 – 09; 2015 – present) 


38.  Knapp, Samuel  ECTF Member (1999 – 2002) 
39.  Naugle, Richard  ECTF Observer, Division 40  


40.  Ramos-Grenier, Julia  
ECTF Member (1997 – 2002) 
Committee on Legal Issues (2003 – 05), Chair (2005) 


41.  Slife, Brent ECTF Observer, Division 24  


42.  Sparta, Steven 
ECTF Observer  
Ethics Committee (2000 – 02), Chair (2002) 
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 Witness Title / Key Role(s) 


43.  Swenson, Elizabeth 
ECTF Observer, Division 2  
Ethics Committee (1997 – 99) 


44.  Vasquez, Melba 


ECTF Member (1997 – 2002) 
President (2011) 
Board Member (2007 – 12) 


45.  Walker, Lenore 


ECTF Observer, Division 42 
Council of Representatives, Division 46 (2005 – 10) 
Council of Representatives, Division 42 (2013 – 15) 


46.  Williams, Marty  ECTF Observer, Division 42  
 


III. APA PRESIDENTIAL TASK FORCE ON PSYCHOLOGICAL ETHICS AND 
NATIONAL SECURITY (PENS) MEMBERS AND OBSERVERS 


 
Witness Title / Key Role(s) 


47.  Anton, Barry 


PENS Task Force, Board Liaison 
President (2015) 
Board Member (2003 – 05, 2007 – 12, 2014 – present) 


48.  Arrigo, Jean Maria PENS Task Force Member 


49.  Banks, Morgan 


PENS Task Force Member 
Former Chief Army Operational Psychologist, U.S. Army 
Special Operations Command 


50.  Brandon, Susan 


PENS Task Force Observer 
Former APA Visiting Senior Scientist 
Former Assistant Director, Office of Science and Technology 
Policy, Executive Office of the President 


51.  Fein, Robert A. 


PENS Task Force Member 
Former consultant, Directorate for Behavioral Sciences. CIFA, 
Department of Defense 
Member, Intelligence Science Board 


52.  Gelles, Michael G. 


PENS Task Force Member 
Former Chief Psychologist, Naval Criminal Investigative 
Service, Department of Defense 


53.  James, Larry C. 


PENS Task Force Member 
Division 19 President (2010) 
Former Chief Psychologist, Joint Task Force – Guantanamo, 
Joint Intelligence Group 
Former Director, Behavioral Science Unit, Joint Interrogation 
and Debriefing Center at Abu Ghraib 
Former Chief of Psychology, Walter Reed Army Medical 
Center 
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Witness Title / Key Role(s) 


54.  Koocher, Gerald 


PENS Task Force, Board Liaison  
President (2006) 
Treasurer (1998 – 2004) 
Board Member (1998 – 2007) 
Finance Committee, Chair (1998 – 2004) 
ECTF Member, Board Liaison (1997 – 2002) 


55.  Lefever, Bryce E. 


PENS Task Force Member 
Former Clinical Psychologist, SERE School, U.S. Navy 
Former military psychologist at Bagram Air Base in 
Afghanistan, U.S. Navy 


56.  Moorehead-Slaughter, Olivia 
PENS Task Force Chair 
Ethics Committee Chair (2006) 


57.  Shumate, R. Scott 


PENS Task Force Member 
Former Chief Operational Psychologist for the CIA’s 
Counterterrorist Center (2001 – 03) 
Former Director of Behavioral Science, CIFA, Department of 
Defense  


58.  Thomas, Nina K. PENS Task Force Member 
59.  Wessells, Michael G. PENS Task Force Member 


 


IV. OTHER APA GOVERNANCE 


 
Witness Title / Key Role(s) 


60.  Abeles, Norman 


President (1997) 
Board Member (1996 – 98) 
Council of Representatives, Division 39 (2012 – 14)  
Ethics Committee (2005 – 07) 


61.  Bray, James 


President (2009) 
Board Member (2008 – 10) 
Committee on Legal Issues, Board Liaison 


62.  Craig, Paul 


Treasurer (2008 – 10) 
Board Member (2003 – 05, 2008 – 10) 
Committee on Legal Issues, Board Liaison 


63.  DeLeon, Patrick 
President (2000) 
Board Member (1999 – 2001) 


64.  DeMaio, Thomas Board Member (2004 – 06) 


65.  Fox, Ronald  President (1994) 


66.  Goodheart, Carol 


President (2010) 
Treasurer (2005 – 07) 
Board Member (2003 – 07, 2009 – 11) 
Finance Committee, Member (1999 – 2001), Chair (2005 – 07) 
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Witness Title / Key Role(s) 


67.  Halpern, Diane 
President (2004) 
Board Member (2003 – 05) 


68.  Johnson, Suzanne Bennett 
President (2012) 
Board Member (2008 – 13) 


69.  Kazdin, Alan 
President (2008) 
Board Member (2007 – 09) 


70.  Kimmel, Paul 
Chair, Task Force on Psychological Effects of Efforts to 
Prevent Terrorism (2003 – 06)+ 


71.  Levitt, Julie 


Member, Task Force to Reconcile APA Policies Related to 
Psychologists Work in National Security Settings (2011 – 13)  
Division 48 leadership (2003–2011) 


72.  Levant, Ronald 


President (2005) 
Recording Secretary (1998 – 2003) 
Board Member (1998 – 2006) 
Council of Representatives (2014 – 16) 


73.  Manne, Sharon Council of Representatives, Division 38 (2007) 


74.  Matarazzo, Joseph  
President (1989) 
Board Member (1988 – 90) 


75.  Nightingale, Edmund Council of Representatives, Division 18 (1999 – 2004) 


76.  Paige, Ruth Ullman 


Recording Secretary (2004 – 06) 
Board Member (1999 – 2002, 2004 – 06) 
Committee on Legal Issues, Board Liaison  


77.  Rozenksy, Ronald Board Member (2005 – 07) 


78.  Seligman, Martin  
President (1998)  
Board Member (1997 – 99) 


79.  Shullman, Sandra Board Member (2004 – 06) 


80.  Sternberg, Robert 
President (2003) 
Board Member (2002 – 04) 


81.  Strickland, William 
Board Member (2013 – 15) 
CEO, HUMRRO (2008 – present) 


82.  Woolf, Linda 


Chair, Task Force to Reconcile APA Policies Related to 
Psychologists' Work in National Security Settings (2011 – 13) 
Division 48 leadership (2001 – 2013) 


83.  Zimbardo, Philip  
President (2002) 
Board Member (2001 – 03) 
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V. APA ETHICS COMMITTEE MEMBERS 


 Witness     Title / Key Role(s) 
84.  Bow, James  Ethics Committee (2011 – 13), Chair (2013) 
85.  Callahan, Lisa Ethics Committee, Public Member (1999 – 2001) 


86.  Cerbone, Armand  
Board Member (2008 – 10)  
Ethics Committee (2012 – 14), Chair (2014) 


87.  Deutsch, Robin  Ethics Committee (2005 – 07), Chair (2007) 
88.  Forrest, Linda M.  Ethics Committee (2009 – 11), Chair (2011) 
89.  Fouad, Nadya  Ethics Committee (2010 – 12), Chair (2012) 


90.  Kinscherff, Robert 
Ethics Committee (1998 – 2001), Chair (2000 – 01) 
Committee on Legal Issues (2002 – 04), Chair (2004) 


91.  Pope, Ken Ethics Committee, Chair (1980s) 
92.  Shuster, Evelyne Ethics Committee (2002 – 03) 
93.  Smith, Steve R. Ethics Committee, Public Member (1994 – 96) 


 


VI. OTHER GOVERNMENT / MILITARY WITNESSES 


 Witness Title / Key Role(s) 
94.  Berenson, Bradford Former Associate Counsel to the President 
95.  Bhatt, Sujeeta  Former APA Summer Fellow, Department of Defense  
96.  Bryson, Jennifer  Former interrogator, Defense Intelligence Agency  


97.  Crow, Bruce 
Former Chief Psychology Consultant, U.S. Army Office of the 
Surgeon General, Department of Defense  


98.  Demaine, Linda  


Former APA Science Policy Fellow, CIA (2003 – 04) 
Former APA Congressional Fellow, Senate Judiciary 
Committee (2003 – 04) 


99.  Dunivin, Debra  


Former Behavioral Science Consultation Team Psychologist, 
Guantanamo Bay and Iraq, U.S. Army  
Former Chief of Psychology, Walter Reed Army Medical 
Center  


100. Hubbard, Kirk  
Former Chief of Research and Analysis Branch, Operational 
Assessment Division, CIA 


101. Kennedy, Kirk 


Former Chief of Assessment Branch, Operational Assessment 
Division, CIA 
Former head of Center for National Security Psychology at 
CIFA, Department of Defense  


102. Kiley, Kevin  Former U.S. Army Surgeon General  
103. Kiriakou, John Former CIA Analyst 


104. Kleinman, Steven  
Former Interrogator and Director of Air Force Combat 
Interrogation Course 
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105. Kurmel, Thomas 
Former Executive Officer to the Assistant Secretary of Defense 
for Health Affairs, Department of Defense (2004 – 09) 


106. Lane, Doug Former military psychologist at Guantanamo Bay 


107. Mitchell, James  
Former CIA Contractor 
Co-founder of Mitchell Jessen & Associates 


108. Mora, Alberto  Former General Counsel, U.S. Navy 


109. Morgan, Andy  


Former Medical Intelligence Officer, CIA 
Yale University School of Medicine, Associate Clinical 
Professor of 
Psychiatry & Research Affiliate, History of Medicine  


110. Rockwood, Lawrence 
Former U.S. Army counter-intelligence officer and mental 
health specialist 


111. Sammons, Morgan Retired Captain, U.S. Navy 
112. Shimkus, Albert Former Commander, U.S. Naval Hospital, Guantanamo Bay 


113. Smith, Jack 
Acting Deputy Assistant Secretary of Defense for Health 
Services Policy and Oversight, Department of Defense 


114. Williams, Tom 
Army Clinical Psychologist  
Division 19 President 


 


VII. AUTHORS, ACTIVISTS, SCHOLARS, AND OTHER WITNESSES 


 
Witness Title / Key Role(s) 


115. Aalbers, Dan Psychologists for an Ethical APA, Member 


116. Allen, Scott 


Professor of Medicine and Associate Dean, University of California 
Riverside 
Medical Advisor to Physicians for Human Rights 


117. Amada, Jerry Retired psychotherapist 


118. Amador, Xavier 
Clinical Psychologist 
Founder, LEAP Institute 


119. Aron, Adrianne 
Clinical Psychologist 
Committee for Health Rights in Central America, Member 


120. Barnes, Keith Retired psychologist 


121. Bloche, Gregg 


Professor, Georgetown University Law Center 
Adjunct Professor, Johns Hopkins University Bloomberg School of 
Public Health  


122. Bond, Trudy 


Clinical Psychologist 
Coalition for an Ethical Psychology 
Complainant in the Mitchell matter 


123. Boulanger, Ghislaine 
Clinical Psychologist 
Psychologists for an Ethical APA, Member 


124. Davis, Martha 
Documentarian (“Doctors of the Dark Side”) 
Psychologists for an Ethical APA, Member 
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Witness Title / Key Role(s) 


125. Eidelson, Roy 
Coalition for an Ethical Psychology 
Psychologists for Social Responsibility, past President  


126. Fallenbaum, Ruth 
Clinical Psychologist 
Psychologists for an Ethical APA, Member 


127. Fields, Rona Clinical Psychologist 


128. 
Fleuhr-Lobban, 
Carolyn 


Professor Emeritus of Anthropology, Rhode Island College 
Naval War College, Lecturer 


129. Gadberry, Sharon 
Psychologist 
Complainant in the Mitchell matter 


130. Gauthier, Janel 


President, International Association of Applied Psychology 
Chair, Ad Hoc Joint Committee for the Development of a Universal 
Declaration of Ethical Principles for Psychologists 


131. Huizenga, Joel Psychologist 
132. Klein, George Consultant to Behavioral Science Unit at FBI 
133. LaMuth, John Psychologist 
134. Lauritzen, Paul Professor, John Carroll University 
135. Maierle, John Paul Psychologist 


136. Olson, Brad 


Community Psychologist and Assistant Professor, National Louis 
University 
Coalition for an Ethical Psychology 
Psychologists for an Ethical APA, Member 


137. Raymond, Nathaniel 


Human Rights Investigator 
Director of the Signal Program Human Security and Technology at the 
Harvard Humanitarian Initiative, Harvard University, T.I. Chan School 
of Public Health,  


138. Reisner, Steven 
Clinical Psychologist 
Coalition for Ethical Psychology 


139. Reverby, Susan 
Professor in the History of Ideas and Professor of Women’s and Gender 
Studies, Wellesley College 


140. Risen, James Author and reporter, New York Times 


141. Rubenstein, Len 


Director, Program on Human Rights, Health and Conflict, Center for 
Public Health and Human Rights, Johns Hopkins University Bloomberg 
School of Public Health 


142. Sherman, Nancy  
Philosophy Professor, Georgetown University,  
Former Distinguished Chair of Ethics, U.S. Naval Academy  


143. Soldz, Stephen 
Clinical Psychologist 
Coalition for an Ethical Psychology 


144. Stefanick, Michelle Former Foreign Policy Advisor, U.S. Marine Forces 


145. Summers, Frank 
Division 39 President 
Psychologists for an Ethical APA, Member 


146. Sveeass, Nora 
University of Oslo, Associate Professor 
Former member of the U.N. Committee on Torture 
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Witness Title / Key Role(s) 


147. Tumlin, Timothy Clinical Psychologist 
148. Zicht, Stefan Clinical Psychologist 


 


VIII. INDIVIDUALS WHO DECLINED TO SPEAK WITH US 


 
Witness Title / Key Role(s) 


149. Ayers, David 
Former Chief Financial Officer of Mitchell Jessen & Associates 
President of Tate, Inc. 


150. Band, Stephen Former Chief of Behavioral Science Unit, FBI 


151. Bennett, Bruce 
Former Chief Executive Officer, APA Insurance Trust (has not 
yet responded to written questions) 


152. Goldsmith, Jack 


Former Assistant Attorney General, Office of Legal Counsel, 
Department of Justice 
Special Counsel at Department of Defense  


153. Gravitz, Melvin 


PENS Task Force Observer 
CIA Contractor 
Professor, George Washington University, Department of 
Psychiatry & Behavioral Sciences  


154. Haynes, James Former General Counsel, Department of Defense 
155. Muller, Scott Former General Counsel, CIA 
156. Nathan, Peter ECTF Member (1997 – 2002) 
157. Overmier, J. Bruce Board Member (1999 – 2004) 


158. Winkenwerder, William 
Former Assistant Secretary of Defense for Health Affairs, 
Department of Defense 


159. Yoo, John 
Former Deputy Assistant U.S. Attorney General at Office of 
Legal Counsel, Department of Justice 


 


IX. INDIVIDUALS WHO DID NOT RESPOND TO OUR REQUESTS 


 
Witness Title / Key Role(s) 


160. Bradbury, Steven 


Former Principal Deputy Assistant Attorney General, 
Department of Justice 
Former Acting Assistant Attorney General, Department of 
Justice  


161. Gabriel, Cliff 


Former Deputy Associate Director for Science at the Office 
of Science and Technology Policy, Executive Office of the 
President 


162. Gernsbacher, Morton Ann Board of Scientific Affairs (2000 – 02), Chair (2001) 
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Witness Title / Key Role(s) 


163. Griffin, James 


Former Assistant Director of the Social and Behavioral 
Sciences at the Office of Science and Technology Policy, 
Executive Office of the President 


164. Jessen, J. Bruce 
CIA Contractor 
Co-founder of Mitchell Jessen & Associates 


165. Leitner, Larry  ECTF Observer, Division 32 
166. Quigley, Mary ECTF Member 
167. Sivan, Abigail ECTF Member 
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ERRATA SHEET SHOWING REVISIONS OF SEPTEMBER 4, 2015 
TO THE JULY 2, 2015 REPORT BY SIDLEY AUSTIN 


TO THE SPECIAL COMMITTEE OF THE BOARD OF DIRECTORS 
OF THE AMERICAN PSYCHOLOGICAL ASSOCIATION 


 
Page/Footnote1 Original Text Revised Text 
p. 12  “The APA official who led this 


behind-the-scenes coordination with 
the DoD officials was the Ethics 
Director, Stephen Behnke, and the 
key DoD official he partnered with 
was Morgan Banks, the chief of 
psychological operations for the U.S. 
Army Special Operations Command 
and the head of the Army SERE 
Training program at Ft. Bragg.” 


“The APA official who led this 
behind-the-scenes coordination with 
the DoD officials was the Ethics 
Director, Stephen Behnke, and the 
key DoD official he partnered with 
was Morgan Banks, the Chief of the 
Psychological Applications 
Directorate for the U.S. Army Special 
Operations Command and a senior 
psychologist of the Army SERE 
Training program at Ft. Bragg.” 


p. 35 Behnke told Behnke he would think 
about “how to package” the best 
response to this issue. 


Behnke told Banks he would think 
about “how to package” the best 
response to this issue. 


p. 58 “When adjudicating complaints, the 
Ethics Committee and the Ethics 
Office are guided by these Rules as 
well as the longstanding practices of 
the Ethics Office, some of which are 
not specifically outlined in the 
Rules.” 


“When adjudicating complaints, the 
Ethics Committee and the Ethics 
Office are guided by these Rules, the 
Ethics Committee’s confidential and 
non-confidential policies, as well as 
the longstanding practices of the 
Ethics Office, some of which are not 
specifically outlined in the Rules.” 


p. 87, fn. 152 “Behnke interview (May 1, 2015); El-
Ghoroury interview (Apr. 14, 2015); 
Fisher interview (May 6, 2015); 
Felder interview (May 19, 2015); 
Jones interview (Apr. 14, 2015); 
Knapp interview (Apr. 10, 2015); 
Vasquez interview (Mar. 9, 2015).” 


“Behnke interview (May 1, 2015); El-
Ghoroury interview (Apr. 14, 2015); 
Fisher interview (May 6, 2015); 
Felder interview (May 19, 2015); 
Jones interview (Apr. 14, 2015); S. 
Knapp interview (Apr. 10, 2015); 
Vasquez interview (Mar. 9, 2015).” 


p. 87, fn. 153 “Fisher interview (May 6, 2015); 
Jones interview (Apr. 14, 2015); 
Knapp interview (Apr. 10, 2015); 
Koocher interview (Feb. 24, 2015); 
Grill interview (May 18, 2015).” 


“Fisher interview (May 6, 2015); 
Jones interview (Apr. 14, 2015); S. 
Knapp interview (Apr. 10, 2015); 
Koocher interview (Feb. 24, 2015); 
Grill interview (May 18, 2015).” 


p. 87, fn. 154 “Fisher interview (May 6, 2015); 
Jones interview (Apr. 14, 2015); 
Knapp interview (Apr. 10, 2015); 
Koocher interview (Feb. 24, 2015).” 


“Fisher interview (May 6, 2015); 
Jones interview (Apr. 14, 2015); S. 
Knapp interview (Apr. 10, 2015); 
Koocher interview (Feb. 24, 2015).” 


                                                 
1 Page numbers refer to the numbers in the report’s footer.  
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p. 88, fn. 159 “Jones interview (Apr. 14, 2015).” “[Footnote removed]” 
p. 112 “Behnke did not recall the ECTF 


discussions around 1.02, but he did 
recall that psychologists in 
independent practice were feeling 
under attack . . . .” 


“In an interview with Sidley on May 
1, 2015, Behnke did not recall the 
ECTF discussions around 1.02, but he 
did recall that psychologists in 
independent practice were feeling 
under attack . . . .” 


p. 119, fn. 366 “Behnke interview (May 5, 2015).” “Behnke interview (May 1, 2015).” 
p. 125 “The CITF, dubbed JTF-160, 


included members from the Army, 
Navy, Marine, and Air Force 
investigative services and divisions.” 


“The CITF included members from 
the Army, Navy, Marine, and Air 
Force investigative services and 
divisions.” 


p. 181, fn. 754 “Kelly’s father is a Naval Academy 
graduate who served a thirty-year 
career in the United States Navy, 
including as commanding officer of a 
submarine.” 


“Kelly stated that the ‘Dad friend’ to 
whom she referred was David Ayres, 
as their children went to school 
together.  Kelly interview (April 24, 
2015).  


p. 189 “Philip Zimbardo, former president of 
the APA, was a member of the task 
force, as were Nina Thomas and 
Michael Wessells, both of whom 
would later be selected as members of 
the PENS Task Force.” 


“Philip Zimbardo, former president of 
the APA, was listed as a member of 
the task force, as were Nina Thomas 
and Michael Wessells, both of whom 
would later be selected as members of 
the PENS Task Force.” 


p. 198 “In addition to Behnke, several APA 
staff and former governance members 
attended, including . . . .” 


“In addition to Behnke, several APA 
staff and former governance members 
were listed as attending, including . . . 
.” 


p. 238, fn. 1028 “HC00008982; HC00008985.   
Document HC00008992 are likely the 
earlier set of notes since not all names 
of the final task force are listed on 
this set. . . .”   


“HC00008982; HC00008985.   
Document HC00008982 is likely the 
earlier set of notes since not all names 
of the final task force are listed on 
this set. . . .” 


p. 238, fn. 1029 “HC00008992.” “HC00008982.” 
p. 252, fn. 1112 “APA_0035712.” “APA_0035172.” 
p. 264, fn. 1181 “APA_0232118; 


APA_00017705 . . . .”
“APA_0232118; HC00017705 . . . .”  


p. 296, fn. 1317 “Steve Kleinman, a military 
intelligence officer, also told Sidley 
that the ‘safe, legal, ethical, and 
effective’ framework was not useful, 
and that clinical psychologists in 
general were not the best kind of 
psychologists to have on BSCTs in 
the first place.  Kleinman interview 
(May 22, 2015).” 


“[Footnote removed]” 


p. 310, fn. 1373 “APA_0040740.”   “APA_0040750.”   


JA2780







 


 3 


p. 313 “The Board approved of the report 
over email the same day with every 
board member who offered an 
opinion choosing Levant’s second 
option of adopting the report. [FN 
1399]  There was no documented 
conference call or meeting to discuss 
the emergency vote.  It appears that 
the entire vote was conducted over 
email on July 1.” 


“The majority of the Board approved 
of the report over email the same day 
with every board member who 
offered an opinion choosing Levant’s 
second option of adopting the report.  
[FN 1399]  There was no documented 
conference call or meeting to discuss 
the emergency vote.  It appears that 
nearly the entire vote was conducted 
over email on July 1, with Board 
member Paul Craig supporting the 
vote on July 3.” 


p. 313, fn. 1399 “Thomas DeMaio and Paul Craig did 
not formally choose option one or 
option two over email, but they 
indicated their support of the Board 
moving ahead without Council.  The 
only Board member . . . .” 


“Thomas DeMaio and Paul Craig did 
not formally choose option one or 
option two over email, but they 
indicated their support of the Board 
moving ahead without Council.  
Craig did not offer his thoughts until 
July 3, but APA staff began to move 
forward based on the July 1 vote by 
the majority of Board members.  The 
only Board member . . . .” 


p. 343 “But only two people we interviewed 
believed with any certainty that 
Arrigo stated her father committed 
suicide at some point during the 
meetings—Koocher and Kelly, 
although their memories about when 
and how Arrigo made the statement 
differed significantly.” 


“But only two people we interviewed 
believed with any certainty that 
Arrigo stated at some point during the 
meetings that her father had died—
Koocher and Kelly, although their 
memories about when and how 
Arrigo made the statement differed 
significantly.” 


p. 343, fn. 1595 “Kelly commented that Arrigo told 
people during a meeting break that 
her father had committed suicide and 
that she commented during the 
meeting that he was alive.  Kelly 
interview (Apr. 24, 2015).  No one 
else had this recollection, including 
Koocher.” 


“Kelly commented that Arrigo told 
people during a meeting break that 
her father had died and that she said 
during the next day’s meeting that he 
was alive.  Kelly interview (Apr. 24, 
2015).  No one else had this 
recollection, including Koocher.” 


p. 375 “Sidley was unable to locate records 
of an Ethics Committee meeting or 
discussion in July 2006, and indeed, 
Lindsay Childress-Beatty (the Ethics 
Office Deputy Director) confirmed 
that no such meeting occurred, 
though she said it would not have 
been unusual for the Committee to 


“Sidley was unable to locate records 
of an Ethics Committee meeting or 
discussion in July 2006, and indeed, 
Lindsay Childress-Beatty (the current 
Ethics Office Deputy Director) 
confirmed that she was unable to 
locate any evidence of a meeting in 
July 2006, though she said it would 
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have a conference call meeting during 
which no minutes were taken.” 


not have been unusual for the 
Committee to have a conference call 
meeting during which no minutes 
were taken.” 


p. 431 “Though APA staff outlined a 
procedure by which the petitioners 
could present their resolution for a 
membership vote, they worked to 
ensure, even at this early stage, that a 
favorable vote on the petition would 
not affect the work of military 
psychologists in practice.  Staff 
members labored to clarify that the 
petition was not an attempt to amend 
the Ethics Code; instead, it was 
‘simply an effort to have APA adopt 
an official policy statement on the 
location where psychologists work.  
In particular, it was noted that the 
proposed new policy does not 
mention the word ‘ethics’ and does 
not suggest that there are any 
consequences of not following the 
policy.’  [FN 2038]  Thus, even 
before any APA governance bodies 
or the APA membership considered 
the petition on its merits, APA staff 
had already subverted the clear intent 
of the petitioners and rendered the 
resolution toothless.” 


“Though APA staff outlined a 
procedure by which the petitioners 
could present their resolution for a 
membership vote, they determined 
that the petition was not an attempt to 
amend the Ethics Code; instead it was 
‘simply an effort to have APA adopt 
an official policy statement on the 
location where psychologists work.  
In particular, it was noted that the 
proposed new policy does not 
mention the word ‘ethics’ and does 
not suggest that there are any 
consequences of not following the 
policy.’  [FN 2038]  Thus, under this 
interpretation of the petition, its 
provisions would not be enforceable 
and its acceptance as policy would 
likely not have an effect on the work 
of military psychologists in practice.” 


 


p. 440 “As a result, she began to host 
meetings with military psychologists 
to address their concerns with the 
petition resolution and to provide 
more information and greater clarity 
about the petition process and the 
effect of the resolution if passed.” 


“As a result, she began to address 
concerns with the petition resolution 
in meetings with military 
psychologists, and to provide more 
information and greater clarity about 
the petition process and the effect of 
the resolution if passed.” 


p. 442 “For that reason, I think at least half 
the people on the group must be 
considered ‘pro’ the resolution.’  [FN 
2102] 
   
Although APA staff worked 
assiduously to ensure that the new 
advisory group was not perceived as a 


“For that reason, I think at least half 
the people on the group must be 
considered ‘pro’ the resolution.’  [FN 
2102] [FN 2103] [FN 2104] [FN 
2105]” 
 
[Footnote markings retained; remove 
paragraph] 
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second PENS Task Force, they 
nonetheless continued to use the same 
manipulative tactics that had opened 
them to criticism.  As with the PENS 
Task Force, it seems likely that 
certain members of the group were 
handpicked by Behnke, and that he 
then manipulated the process to make 
it appear as though the individuals 
were picked in a neutral selection.  
For example, on October 14, Behnke 
began floating Elena Eisman’s name 
as a potential chair for the advisory 
group.  [FN 2103]  However, it was 
not until October 15, the next day, 
that Eisman emailed Behnke asking if 
it was too late to offer her services for 
the advisory group, explaining that 
she had intended to email Kazdin 
earlier to volunteer.  [FN 2104]  The 
timing of these communications 
strongly suggest that Behnke selected 
Eisman as his pick for chair of the 
group, and then suggested behind the 
scenes that she volunteer to make it 
appear as though she was selected 
from among a pool of applicants.  
One week later, Eisman was selected 
as chair of the advisory group.  [FN 
2105]  Although Behnke and other 
APA staff were clearly on notice that 
their actions would be scrutinized for 
any hint that they were improperly 
influencing governance processes, it 
appears likely that Behnke 
nonetheless continued to pull strings 
behind the scenes in an attempt to 
manipulate the advisory group’s 
work.” 


   
 


p. 442, fn. 2103 “APA_0073784.” “[Footnote removed]” 
p. 442, fn. 2104 “APA_0642995.” “[Footnote removed]” 
p. 442, fn. 2105 “APA_0127700.” “[Footnote removed]” 
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p. 443 “Clearly, Behnke’s strategy of 


carefully selecting members of the 
advisory group who supported his 
agenda paid off, as they thwarted 
efforts to expand the scope of the 
petition resolution in a way that 
threatened the flexibility of the 
military.” 


[Remove sentence] 


p. 452 “When Judith Glassgold, Chair of the 
New Jersey Psychological 
Association Ethics Committee, sent a 
draft message to Behnke regarding 
her opposition to the revision in June 
2006, Behnke took full advantage of 
the opportunity to influence the 
position of the state association while 
ensuring that his influence would not 
be visible to the public.” 


“When Judith Glassgold, Chair of the 
New Jersey Psychological 
Association (“NJPA”) Ethics 
Committee, sent a draft message to 
Behnke in June 2006 urging the 
NJPA to oppose the revision, Behnke 
took full advantage of the opportunity 
to influence the position of the state 
association while ensuring that his 
influence would not be visible to the 
public.” 


p. 463 “In addition, the former Ethics Office 
Director, Stanley Jones, is employed 
as a full time consultant.” 


“In addition, the former Ethics Office 
Director, Stanley Jones, is employed 
as a consultant.” 


p. 463 “Since 2000, the number of ethics 
complaints investigated by the Ethics 
Committee each year has declined 
drastically, from an average of 50 
cases per year from 1995 – 2000 to 
two cases per year in the past two 
years.” 


“Since 2000, the number of ethics 
complaints investigated by the Ethics 
Committee each year has declined 
drastically, from an average of 50 
cases per year from 1995 – 2000 to 
two cases per year in 2012 and 2013.”


p. 463, fn. 2207 “The list is submitted to the Council 
of Representatives (“Council”), 
which then elects a public member to 
join the Committee after he or she has 
been nominated by the Committee 
and approved by the Board.” 


“The list is submitted to the Council 
of Representatives (“Council”), 
which then elects a public member to 
join the Committee after he or she has 
been nominated by the Committee 
and approved by the Board.  The two 
associate members of the Ethics 
Committee normally serve two-year 
terms and are elected by the Ethics 
Committee directly.” 


p. 479 “On August 2, 2002, Childress-Beatty 
emailed a memo analyzing the 
charges against Gelles.” 


“On August 2, 2002, Childress-Beatty 
(Deputy General Counsel) emailed a 
memo analyzing the charges against 
Gelles.” 
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p. 480, fn. 2312 “APA_0595034.”   “APA_0595034; Childress-Beatty 


Memorandum re: Gelles Case (Aug. 
2, 2002).”  


p. 495, fn. 2417 “HC00007390.”  “HC00007388.” 
p. 532 For Deborah Carliner: “Ethics Office, 


Ethics Investigative Officer (2000 – 
2004)” 


For Deborah Carliner: “Ethics Office, 
Ethics Investigative Officer (1997 – 
2004)” 


p. 532 For Lindsay Childress-Beatty: 
“Deputy General Counsel (2001 – 07) 
Ethics Office, Deputy Director / 
Director of Adjudication (2007 – 
present)” 


For Lindsay Childress-Beatty: 
“Deputy General Counsel (2001 – 07) 
Ethics Office, Deputy Director (2007 
– 11) 
Ethics Office, Deputy Director / 
Director of Adjudication (2011 – 
present)” 


p. 536 For Paul Kimmel: “Chair, Task Force 
on Psychological Effects of Efforts to 
Prevent Terrorism (2004 – 05) 


For Paul Kimmel: “Chair, Task Force 
on Psychological Effects of Efforts to 
Prevent Terrorism (2003 – 06) 
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Caranchini v. Peck, D.Kan., November 26, 2018


885 F.3d 659
United States Court of Appeals, Tenth Circuit.


LOS LOBOS RENEWABLE POWER,
LLC, and Lightning Dock Geothermal,


HI-01, LLC, Plaintiffs-Appellees,
v.


AMERICULTURE, INC., and Damon
Seawright, Defendants-Appellants.


No. 16-2046
|


March 12, 2018


Synopsis
Background: Lessee of geothermal mineral rights and its
sole member brought action alleging that owner of portion
of surface estate breached parties' joint facility operating
agreement by objecting to their state permit applications.
The United States District Court for the District of New
Mexico, No. 2:15-CV-00547-MV-LAM, Martha Vázquez, J.,
denied owner's special motion to dismiss pursuant to New
Mexico anti-strategic litigation against public participation
(anti-SLAPP) statute, and owner filed interlocutory appeal.


Holdings: The Court of Appeals held that:


in an opinion by Tymkovich, Chief Judge, district court's
decision not to apply New Mexico anti-SLAPP statute
warranted interlocutory review under collateral order
doctrine, and


in an opinion by Baldock, Circuit Judge, the New Mexico
anti-SLAPP statute was inapplicable in federal diversity
action.


Affirmed.


Baldock, Circuit Judge, dissented as to jurisdiction and filed
opinion.


*660  APPEAL FROM THE UNITED STATES DIST.
COURT FOR THE DISTRICT OF NEW MEXICO, (Dist.Ct.
NO. 2:15-CV-00547-MV-LAM)


Attorneys and Law Firms


Charles N. Lakins, Lakins Law Firm, P.C., Albuquerque, New
Mexico, for Appellants.


Clinton W. Marrs and Patrick J. Griebel, Marrs Griebel Law
Ltd., Albuquerque, New Mexico, Earl E. DeBrine, Jr. and
Emil J. Kiehne, Modrall, Sperling, Roehl, Harris & Sisk, P.A.,
Albuquerque, New Mexico, and Michelle Henrie, Michelle
Henrie, LLC, Albuquerque, New Mexico, for Appellees.


Before TYMKOVICH, Chief Judge, BALDOCK, and
BRISCOE, Circuit Judges.


*661  This appeal considers the applicability of a New
Mexico statute to diversity actions in federal court. In this
action, AmeriCulture filed a special motion to dismiss the
suit under New Mexico's anti-SLAPP statute, a provision
designed to expedite judicial consideration of so-called
“strategic lawsuits against public participation.” The district
court, however, refused to consider that motion, holding the
statute authorizing it inapplicable in federal court.


For the reasons set forth here, we agree. Judge Baldock first
gives the factual background, on which the panel agrees.
Chief Judge Tymkovich's opinion, which Judge Briscoe joins,
explains why we have jurisdiction to hear this appeal under
the collateral order doctrine. The opinion of Judge Baldock
explains our unanimous holding on the merits of this appeal.
Finally, Judge Baldock dissents to our jurisdictional holding.


BACKGROUND


BALDOCK, Circuit Judge


The United States Bureau of Land Management leased 2,500
acres of geothermal mineral rights in Hidalgo County, New
Mexico to Plaintiff Lightning Dock Geothermal HI-01, LLC
(LDG), a Delaware company. Consistent therewith, LDG
developed and presently owns a geothermal power generating
project in Hidalgo County. LDG also developed a geothermal
well field on the subject tract as part of its project. Defendant
AmeriCulture, a New Mexico corporation under the direction
of Defendant Damon Seawright, a New Mexico resident,
later purchased a surface estate of approximately fifteen
acres overlying LDG's mineral lease—ostensibly to develop
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and operate a tilapia fish farm. Because AmeriCulture
wished to utilize LDG's geothermal resources for its farm,
AmeriCulture and LDG (more accurately its predecessor)
entered into a Joint Facility Operating Agreement (JFOA).
The purpose of the JFOA, at least from LDG's perspective,
was to allow AmeriCulture to utilize some of the land's
geothermal resources without interfering or competing with
LDG's development of its federal lease. We are told that
Plaintiff Los Lobos Renewable Power LLC (LLRP), also a
Delaware company, is the sole member of LDG and a third-
party beneficiary of the JFOA.


The parties eventually began to quarrel over their contractual
rights and obligations. Invoking federal diversity jurisdiction
under 28 U.S.C. § 1332, Plaintiffs LDG and LLRP sued
Defendants Americulture and Seawright in federal court for


alleged infractions of New Mexico state law.1 Of particular
importance here are the factual allegations contained in
paragraphs 44D and 44E and the legal conclusions contained
in paragraph 77 of Plaintiffs’ first amended complaint.
The former two *662  paragraphs allege Defendants
“impermissibly” objected to permit applications Plaintiffs
made before the New Mexico Office of the State Engineer
and the New Mexico Oil Conservation Division. Paragraph
77 then concludes:


Defendants Seawright and Americulture have
both intentionally and negligently made material
misrepresentations concerning the Plaintiffs and the Project
to numerous state agencies and other public bodies for
the sole purpose of delaying and subverting the Project
solely for the purpose of giving Defendants a competitive
advantage for the Defendants own intended production of
Geothermal Power in violation of the JFOA.


Defendants responded to these allegations and conclusions
by filing a “special motion to dismiss” pursuant to
the New Mexico anti-SLAPP statute, a state legislative
enactment aimed at thwarting “strategic lawsuits against
public participation.” N.M. Stat. Ann. §§ 38-2-9.1 &
38-2-9.2. As the factual basis for their motion, Defendants
told the district court the permits which Plaintiffs sought
and to which Defendants objected “pertained to activities
conducted on lands other than the 15-acre fee estate covered
by the JFOA.” As the legal basis for their motion, Defendants
asserted “New Mexico's Anti-SLAPP statute is a substantive
state law designed to protect the Defendants from having to
litigate meritless claims aimed at chilling First Amendment
expression.” Defendants described their rights under the state


statute as “in the nature of immunity because New Mexico
lawmakers also want to protect speakers from the trial itself
rather than merely from liability.”


The district court was not persuaded and denied Defendants’
“special” motion because “New Mexico's Anti-SLAPP
statute is a procedural provision that does not apply in the
courts of the United States.” Los Lobos Renewable Power,
LLC v. Americulture, Inc., 2016 WL 8254920, at *2 (D.N.M.
2016) (unpublished). Recognizing the interlocutory nature
of the district court's decision, Defendants subsequently
moved the court to amend its order to certify its decision
for immediate appeal pursuant to 28 U.S.C. § 1292(b).
The court did so. Los Lobos Renewable Power, LLC v.
Americulture, Inc., 2016 WL 8261743, at *2–3 (D.N.M.
2016) (unpublished). But for whatever reason, Defendants
failed to timely petition us for permission to appeal as
required by § 1292(b)’s plain language. Instead, three
days after the district court certified its ruling for appeal,
Defendants filed their notice of appeal.


Given the respective positions of the panel members, this
appeal requires us to resolve two issues:


1. Whether we may exercise jurisdiction over this appeal
pursuant to the collateral order doctrine.


2. Whether the New Mexico anti-SLAPP statute applies in
this federal diversity action.


We answer the first query yes, the second query no, and affirm
the decision of the district court.


* * *


Because the language of the New Mexico anti-SLAPP statute
predominates this appeal, we set forth its relevant provisions
prior to both our jurisdictional and merits analyses. The
statute consists of two parts, N.M. Stat. Ann. §§ 38-2-9.1
& 38-2-9.2. Because placing § 38-2-9.1 in proper context is
imperative to its construction, we commence with § 38-2-9.2,
entitled “[f]indings and purpose”:


The legislature declares that it is the public policy
of New Mexico to protect the rights of citizens to
participate in quasi-judicial proceedings before local
and state governmental tribunals. Baseless *663  civil
lawsuits seeking or claiming millions of dollars have
been filed against persons for exercising their right to
petition and to participate in quasi-judicial proceedings
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before governmental tribunals. Such lawsuits [1] can be
an abuse of the legal process and [2] can impose an
undue financial burden on those having to respond to
and defend such lawsuits and [3] may chill and punish
participation in public affairs and the institutions of
democratic government. These lawsuits should be subject
to prompt dismissal or judgment to prevent the abuse
of legal process and avoid the burden imposed by such
baseless lawsuits.


Id. § 38-2-9.2.


Consistent with the “[f]indings and purpose” of the New
Mexico anti-SLAPP statute, § 38-2-9.1 is entitled “[s]pecial
motions to dismiss unwarranted or specious lawsuits;
procedures; sanctions; ....” Subsections A, B, and C of §
38-2-9.1 provide:


A. Any action seeking money damages against a person
for conduct or speech undertaken or made in connection
with a public hearing or public meeting in a quasi-judicial
proceeding before a tribunal or decision-making body of
any political subdivision of the state is subject to a special
motion to dismiss, motion for judgment on the pleadings,
or motion for summary judgment that shall be considered
by the court on a priority or expedited basis to ensure the
early consideration of the issues raised by the motion and
to prevent the unnecessary expense of litigation.


B. If the rights afforded by this section are raised as
an affirmative defense and if a court grants a motion to
dismiss, a motion for judgment on the pleadings or a motion
for summary judgment filed within ninety days of the
filing of the moving party's answer, the court shall award
reasonable attorney fees and costs incurred by the moving
party in defending the action. If the court finds that a special
motion to dismiss or motion for summary judgment is
frivolous or solely intended to cause unnecessary delay, the
court shall award costs and reasonable attorney fees to the
party prevailing on the motion.


C. Any party shall have the right to an expedited appeal
from a trial court order on the special motions described in
Subsection B of this section or from a trial court's failure
to rule on the motion on an expedited basis.


Id. § 38-2-9.1.A–C.2


APPELLATE JURISDICTION


TYMKOVICH, Chief Judge, with Judge Briscoe joining, on
the issue of appellate jurisdiction.
As a preliminary matter, Plaintiffs contend the court does not
have appellate jurisdiction.


After the district court refused to consider Defendants’
special motion, the court certified for interlocutory review
the question of whether New Mexico's anti-SLAPP statute
applies to federal diversity cases. See 28 U.S.C. § 1292(b).
That order opened a ten-day period within which Defendants
could petition this court for permission to appeal. See id.;
Fed. R. App. P. 5(a)(1). But Defendants failed to petition this
court, and instead only filed a notice of appeal. Plaintiffs thus
contend we lack jurisdiction.


*664  As a prerequisite to jurisdiction under these
circumstances, we generally require a timely petition for
permission to appeal. Crystal Clear Commc'ns, Inc. v. Sw.
Bell Tel. Co., 415 F.3d 1171, 1175 (10th Cir. 2005). We have
specifically rejected the notion that a party's notice of appeal
may serve as such a petition. See id.; Hellerstein v. Mr. Steak,
Inc., 531 F.2d 470, 472 (10th Cir. 1976) (collecting cases from
other jurisdictions). Thus, the district court's certification does
not grant us authority to decide this appeal.


That leaves the collateral order doctrine. This court's
jurisdiction is generally limited to “all final decisions” of the
district courts. 28 U.S.C. § 1291. As the Supreme Court held
in Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541,
69 S.Ct. 1221, 93 L.Ed. 1528 (1949), however, the federal
courts of appeals have jurisdiction to review some orders not
considered final in the traditional sense. See id. at 546–47, 69
S.Ct. 1221. This “collateral order doctrine,” as it has come
to be called, “accommodates a ‘small class’ of rulings, not
concluding the litigation, but conclusively resolving ‘claims
of right separable from, and collateral to, rights asserted in
the action.’ ” Will v. Hallock, 546 U.S. 345, 349, 126 S.Ct.
952, 163 L.Ed.2d 836 (2006) (quoting Behrens v. Pelletier,
516 U.S. 299, 305, 116 S.Ct. 834, 133 L.Ed.2d 773 (1996) ).
These rulings are said to be “too important to be denied review
and too independent of the cause itself” to justify waiting out
the rest of the adjudication. Cohen, 337 U.S. at 546, 69 S.Ct.
1221.


A party asserting jurisdiction under the collateral order
doctrine must show that the district court's order: (1)
“conclusively determine[d] the disputed question,” (2)
“resolve[d] an important issue completely separate from the
merits of the action,” and (3) is “effectively unreviewable
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on appeal from a final judgment.” Coopers & Lybrand v.
Livesay, 437 U.S. 463, 468, 98 S.Ct. 2454, 57 L.Ed.2d 351
(1978). The Supreme Court has described these conditions
as “stringent,” Will, 546 U.S. at 349, 126 S.Ct. 952 (quoting
Dig. Equip. Corp. v. Desktop Direct, Inc., 511 U.S. 863, 868,
114 S.Ct. 1992, 128 L.Ed.2d 842 (1994) ), to protect against
“overpower[ing] the substantial finality interests” the limit
on our jurisdiction aims to further. Id. at 350, 126 S.Ct. 952.
We therefore must apply it with an eye towards preserving
judicial economy and avoiding “the harassment and cost of a
succession of separate appeals from the various rulings” in a
single case. Id. at 350, 126 S.Ct. 952.


Importantly, we “decide appealability for categories of orders
rather than individual orders.” Johnson v. Jones, 515 U.S.
304, 315, 115 S.Ct. 2151, 132 L.Ed.2d 238 (1995). Thus,
our task is not to look at the “individual case [and] engage
in ad hoc balancing to decide issues of appealability.” Id.
Instead, we must undertake a more general consideration of
“the competing considerations underlying all questions of
finality—‘the inconvenience and costs of piecemeal review
on the one and the danger of denying justice by delay on the
other.’ ” Id. (citation omitted). The latter end of that scale has
often tipped in favor of constitutionally based immunities. See
Will, 546 U.S. at 350, 126 S.Ct. 952. Yet these “examples” do
not exclude other applications. Id. Indeed, the Supreme Court
has also protected private parties from delay as well, even in
civil actions. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156,
94 S.Ct. 2140, 40 L.Ed.2d 732 (1974); Swift & Co. Packers
v. Compania Colombiana Del Caribe, S.A., 339 U.S. 684, 70
S.Ct. 861, 94 L.Ed. 1206 (1950); Cohen, 337 U.S. 541, 69
S.Ct. 1221.


With that in mind, we consider whether the district court's
decision to not *665  apply the New Mexico anti-SLAPP
statute in federal court warrants interlocutory review under
the collateral order doctrine. We address each of the three
Cohen conditions below.


1. Condition One: Conclusively Determined


Neither party disputes that the district court conclusively
determined the Erie issue in its order denying Defendants’
special motion to dismiss. An order is “conclusive” if it is
not subject to later review or revision by the district court.
Cf. Coopers, 437 U.S. at 469, 98 S.Ct. 2454; Utah ex rel.
Dep't of Health v. Kennecott Corp., 14 F.3d 1489, 1492
(10th Cir. 1994). In its order, the district court held that New


Mexico's anti-SLAPP statute does not apply in federal court.
That determination is final in the relevant sense. Defendants
have thus satisfied the first condition of the collateral order
doctrine.


2. Condition Two: Separate from the Merits


Whether New Mexico's anti-SLAPP statute applies in federal
court is a discrete legal question completely separate from
the underlying merits. An issue is completely separate from
the merits if it is “significantly different from the fact-
related legal issues that likely underlie the plaintiff's claim
on the merits.” Johnson, 515 U.S. at 314, 115 S.Ct. 2151.
The Supreme Court has indicated that the collateral order
doctrine's second condition is more likely to be satisfied
“where purely legal matters are at issue.” Id. at 316, 115 S.Ct.
2151.


Plaintiffs claim the district court's application of the
anti-SLAPP statute necessarily required considering and
evaluating the merits of this action. We disagree.


It is one thing for a court to consider a New Mexico anti-
SLAPP motion, apply the New Mexico anti-SLAPP statute,
and deny the motion under the statute. Cf., e.g., Schwern v.
Plunkett, 845 F.3d 1241, 1243–45 (9th Cir. 2017) (Oregon
law); Henry v. Lake Charles Am. Press, L.L.C., 566 F.3d
164, 170–81 (5th Cir. 2009) (Louisiana law). It is an entirely
different matter for the court to refuse to apply the anti-
SLAPP statute at all. In the first scenario, the court must
determine whether the special motion to dismiss is frivolous
or available on its own terms, as well as whether or not to
grant it. See N.M. Stat. § 38-2-9.1A-B. These determinations
necessarily turn on the merits of the lawsuit. See Ernst v.
Carrigan, 814 F.3d 116, 118–19 (2d Cir. 2016).


But the latter scenario presents a more abstract question of
federal law that has nothing to do with the particular facts
in this case. Indeed, whether federal courts can apply the
New Mexico anti-SLAPP statute depends on considerations
entirely external to the dispute between Plaintiffs and
Defendants. Several other circuits have already recognized
this crucial distinction. See Royalty Network, Inc. v. Harris,
756 F.3d 1351, 1357 (11th Cir. 2014) (“[T]he district court's
order regarding the applicability of [Georgia's anti-SLAPP
statute] in federal court meets the second Cohen prong
because it is entirely separate from the merits of the case.”);
Godin v. Schencks, 629 F.3d 79, 84 (1st Cir. 2010) (“[T]he
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issue of whether a defendant can utilize [Maine's anti-SLAPP
statute] in federal court is distinct from the merits of [the]
action.”); cf. Liberty Synergistics Inc. v. Microflo Ltd., 718
F.3d 138, 149 (2d Cir. 2013) (explaining that a ruling denying
a motion for being “predicated on a source of law that did not
apply to the suit” was “completely separate from the merits”).


This is precisely the type of issue the collateral order
doctrine's second condition contemplates. See, e.g., *666
Cohen, 337 U.S. at 545–46, 69 S.Ct. 1221. Defendants have
therefore met Cohen’s second condition.


3. Condition Three: Effectively Unreviewable on Appeal
from Final Judgment


Lastly, we conclude the district court's order would be
effectively unreviewable on appeal from final judgment.


“A major characteristic of the denial or granting of a claim
appealable under Cohen’s ‘collateral order’ doctrine is that
‘unless it can be reviewed before [the proceedings terminate],
it can never be reviewed at all.’ ” Mitchell v. Forsyth, 472 U.S.
511, 525, 105 S.Ct. 2806, 86 L.Ed.2d 411 (1985) (alteration
in original) (quoting Stack v. Boyle, 342 U.S. 1, 12, 72 S.Ct.
1, 96 L.Ed. 3 (1951) (opinion of Jackson, J.) ).


Plaintiffs argue the rights enshrined in New Mexico's anti-
SLAPP statute could be protected after final judgment
because they do not shield defendants from the burden of
standing trial. But that is not the issue. True, the Supreme
Court has placed orders denying certain species of immunity
among the categories warranting interlocutory review. Will,
546 U.S. at 350, 126 S.Ct. 952. But an order need not deny
an asserted immunity to satisfy Cohen’s test. See Eisen, 417
U.S. 156, 94 S.Ct. 2140; Swift, 339 U.S. 684, 70 S.Ct. 861;
Cohen, 337 U.S. 541, 69 S.Ct. 1221; cf. Mohawk Indus.,
Inc. v. Carpenter, 558 U.S. 100, 106–09, 130 S.Ct. 599,
175 L.Ed.2d 458 (2009) (conducting Cohen’s three-pronged
analysis despite no claim of immunity).


Moreover, similar to a protection from standing trial, the New
Mexico statute seeks to reduce the ordinary time and expense
of litigation. See N.M. Stat. Ann. § 38-2-9.1A (making special
motions available “to prevent the unnecessary expense of
litigation”). It will not absolve liability that would otherwise
lie. Cf., e.g., Makaeff v. Trump Univ., LLC, 715 F.3d 254
(9th Cir. 2013) (addressing a California anti-SLAPP statute
that shifted substantive burdens and altered substantive


standards). Instead, it creates a right to expeditious trial and
appellate process.


This means that were we to wait for this case to conclude
in the court below by ordinary process, the statute's sole
aim would already be lost. Defendants would have already
incurred the ordinary time and expense of litigation that the
statute potentially grants them a right to avoid. Indeed, we can
reverse the rulings of a subordinate court, but we cannot order
away proceedings and legal fees that have already passed into
history. Nor can we remand the case with instructions to “do
it again, but faster this time.”


Defendants’ characterization of the statute as conferring an
immunity from trial carries some significance as well. While
we ultimately conclude in this case that the statute is better
read as not conferring immunity, Defendants’ contention in
the district court and on appeal is far from fanciful. Even
so, on questions of first impression, we usually decline to
credit a party's claim to immunity, opting to conduct our
own analysis instead. See Gen. Steel Domestic Sales, L.L.C.
v. Chumley, 840 F.3d 1178, 1181–82 (10th Cir. 2016). But
this court has often—far too many times to count—taken
interlocutory appeals based on asserted immunities only to
deem those immunities inapplicable. See, e.g., Morris v.
Noe, 672 F.3d 1185 (10th Cir. 2012). Our cases thus draw
an unsatisfying distinction between appeals concerning the
scope of certain immunities on the one hand, and appeals
concerning the existence of immunities that we have yet to
recognize on the other. The better course may be to credit
plausible assertions of novel state-law immunities—like this
*667  one—on matters of first impression in the Erie context.


If, as here, we then determine that the asserted immunity is
unavailable on the merits, it would end the matter for both
purposes.


We also think it instructive that Cohen itself presented
markedly similar facts. In that case, the Supreme Court
considered whether a federal court sitting in diversity had to
apply a New Jersey statute requiring plaintiff shareholders to
post a security before prosecuting certain derivative actions.
See Cohen, 337 U.S. at 544–45, 69 S.Ct. 1221. The Court
explained that the district court's decision to not apply the
security law would “not be merged in final judgment.” Id. at
546, 69 S.Ct. 1221. Instead, the point of the security provision
was to ensure at the outset of litigation that fee-shifting
rules would be enforceable later on as a sanction. See id. at
545, 69 S.Ct. 1221. It was thus a prerequisite to the cause
of action itself. This protected corporations from harassing
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litigation brought by minor shareholders who could escape
the consequences of their abuse of process.


In a similar way, the New Mexico anti-SLAPP statute aims
to nip harassing litigation in the bud, thus protecting potential
victims from the effort and expense of carrying on a frivolous
lawsuit. We could not secure this statute's protections after
final judgment on the merits because—just as in Cohen—
burdensome legal process has already been brought to bear at
that point. See Royalty Network, 756 F.3d at 1357.


The dissent points out that federal district courts have tools at
their disposal to accomplish the same ends. And indeed they
do. But the collateral order doctrine does not ask whether trial
courts might—in their discretion—guarantee the deprived
right by other means. It asks whether courts of appeals
have sufficient remedial power to reverse the effects of an
erroneous order after litigation has run its course on the trial
level. True, the Supreme Court has said that other “source[s]
of recompense” weigh against satisfaction of Cohen’s third
prong. Digital Equipment, 511 U.S. at 882, 114 S.Ct. 1992.
But a right to reduce the time and expense of litigation is
poorly suited to satisfaction through more litigation. Because
any remedy we—or any other court—can provide will at best
end and at worst prolong litigation, alternate remedies prove
inadequate here.


Nor does Mohawk Industries, Inc. v. Carpenter, 558 U.S. 100,
130 S.Ct. 599, 175 L.Ed.2d 458 (2009), hold otherwise. In that
case, the Supreme Court held an order disclosing privileged
attorney-client communication ineligible for interlocutory
review. See id. at 109, 130 S.Ct. 599. In so doing, the Court
reasoned that reversal and remand after final judgment could
negate any error of the district court in handling this evidence.
See id. As for any interest in candor between counsel and
client, the court thought it minimally infringed and still within
the attorney's power to protect. See id. at 109–12, 130 S.Ct.
599. It did not say that any possible alternate means of
vindication would defeat collateral order jurisdiction. Such
a holding would have rendered the doctrine a nullity given
the availability of interlocutory review by certification or a
writ of mandamus. Cf. id. at 110–12, 130 S.Ct. 599. Whatever
the merits of discarding Cohen, see id. at 114–19, 130 S.Ct.
599 (Thomas, J., concurring in part and concurring in the
judgment), the Court did not take that path in Mohawk, and
we may not blaze it here.


Several other circuits agree with our course. See Royalty
Network, 756 F.3d 1351 (11th Cir.); Godin, 629 F.3d 79 (1st


Cir.); *668  Liberty Synergistics, 718 F.3d 138 (2d Cir.). The
dissent, by contrast, stands alone.


Accordingly, this appeal meets Cohen’s third requirement.


* * *


Because Defendants have satisfied all three conditions of the
collateral order doctrine, we have jurisdiction to decide this
appeal on the merits.


ANALYSIS


BALDOCK, Circuit Judge, for a unanimous panel on the
merits.
Having concluded that we may exercise jurisdiction over
Defendants’ appeal, our next task is to determine whether
the district court must apply the New Mexico anti-SLAPP
statute in this federal diversity action for the enforcement of
state-created rights. In undertaking this task, known as an Erie
analysis after Erie R.R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct.
817, 82 L.Ed. 1188 (1938), the “overriding consideration” is
“whether ... the outcome would be ‘substantially the same, so
far as legal rules determine the outcome of a litigation, as it
would be if tried in state court.’ ” Berger v. State Farm Mut.
Auto. Ins. Co., 291 F.2d 666, 668 (10th Cir. 1961) (emphasis
added) (quoting Guaranty Trust Co. v. York, 326 U.S. 99,
109, 65 S.Ct. 1464, 89 L.Ed. 2079 (1945) ). This means that
in a federal diversity action, the district court applies state
substantive law—those rights and remedies that bear upon
the outcome of the suit—and federal procedural law—the
processes or modes for enforcing those substantive rights and
remedies. See Sibbach v. Wilson & Co., 312 U.S. 1, 14, 312
U.S. 655, 14, 61 S.Ct. 422, 85 L.Ed. 479 (1941). State laws
that solely address procedure and do not “function as a part
of the State's definition of substantive rights and remedies”
are inapplicable in federal diversity actions. See Shady Grove
Orthopedic Assoc., P.A. v. Allstate Ins. Co., 559 U.S. 393,
416–17, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010) (Stevens, J.,


concurring in the judgment).3


Of course, distinguishing between procedural and substantive
law is not always a simple task. “Classification of a law as
‘substantive’ or ‘procedural’ for Erie purposes is sometimes
a challenging endeavor.” Gasperini v. Ctr. for Humanities,
Inc., 518 U.S. 415, 427, 116 S.Ct. 2211, 135 L.Ed.2d 659
(1996) (emphasis added). “A state procedural rule, though
undeniably procedural in the ordinary sense of the term, may
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exist to influence substantive outcomes, and may in some
instances become so bound up with the state-created right or
remedy that it defines the scope of that substantive right or
remedy.” Shady Grove, 559 U.S. at 419–20, 130 S.Ct. 1431
(Stevens, J., concurring in the judgment) (internal citation and
quotation marks omitted). Where the line between procedure
and substance is unclear, the Supreme Court has set forth
a multi-faceted analysis designed to prevent both forum
shopping and the inequitable administration of the laws. See
generally Erwin Chemerinsky, Federal Jurisdiction § 5.3, at
351–365 (7th ed. 2016). Fortunately, we need not rely on any
complex Erie analysis here because, assuming one is able
to read, drawing the line between procedure and substance
in this case is hardly a “challenging endeavor.” The plain
language of the New Mexico anti-SLAPP statute reveals the
law is nothing more than a procedural mechanism designed
to expedite the *669  disposal of frivolous lawsuits aimed at
threatening free speech rights.


Section 38-2-9.2, which sets forth the anti-SLAPP statute's
purpose, says the statute addresses only “[b]aseless civil
lawsuits” arising out of a defendant's participation in
proceedings before a quasi-judicial governmental body.
These are lawsuits designed to “abuse ... the legal process,”
“impose an undue financial burden on those having to
respond,” and “chill and punish participation in public


affairs.”4 Consistent therewith, the title to § 38-2-9.1 says
the anti-SLAPP statute addresses “unwarranted or specious
lawsuits; procedures; sanctions.” The New Mexico Supreme
Court has told us that “[f]or the purpose of determining the
legislative intent we may look to the title, and ordinarily it
may be considered as a part of the act if necessary to its
construction.” Tri-State Generation and Transmission Assoc.,
Inc. v. D'Antonio, 289 P.3d 1232, 1238 (N.M. 2012) (internal
quotation marks omitted).


Also critical to a sound construction of the New Mexico anti-
SLAPP statute are the first three subsections of § 38-2-9.1.
Subsection A is unquestionably the most important of the
three subsections. It mandates the expedited procedures
applicable to the type of frivolous or retaliatory lawsuits at
which § 38-2-9.2 tells us the statute is aimed. Subsections B
and C are dependent subsections, entirely meaningless absent
subsection A. Both the title of § 38-2-9.1 and the body of
subsection A state that a dispositive pretrial motion filed
pursuant to the anti-SLAPP statute is “special.” According to
the plain terms of subsection A, the only reason such motion
is “special” is that it “shall be considered by the court on a
priority or expedited basis to ensure early consideration of the


issues raised by the motion and to prevent the unnecessary
expense of litigation.” Id. § 38-2-9.1.A. Most importantly for
our purpose, subsection A sets forth no rule(s) of substantive
law. Rather, it tells the trial court to hurry up and decide
dispositive pretrial motions in lawsuits that a movant claims
fit the description of “baseless” provided in § 38-2-9.2, i.e.,
frivolous lawsuits—and that's it. All subsection A demands
is expedited procedures designed to promptly identify and
dispose of such lawsuits.


The New Mexico Supreme Court's recent decision in Cordova
v. Cline, 396 P.3d 159 (N.M. 2017), supports our reading of
the anti-SLAPP statute to a tee. In that case, plaintiff filed
a malicious abuse of process claim against members of a
citizens’ association following their efforts to remove him
from the school board. Six of those members responded by
filing a “special” motion to dismiss pursuant to N.M. Stat.
Ann. § 38-2-9.1.A. The trial court granted the members’
motion to dismiss and plaintiff appealed, ultimately to the
New Mexico Supreme Court. The state supreme court held
the association members were “entitled to the procedural
protections of the New Mexico [anti-SLAPP] statute.”
Cordova, 396 P.3d at 162 (emphasis added). But to resolve the
case on the merits, the court relied on a substantive immunity
defense entirely separate from the anti-SLAPP statute. The
court identified the relevant inquiry as whether the members
were “entitled to the substantive protections provided by the


Noerr-Pennington doctrine.”5 Id. at 166 (emphasis *670
added). The court could not have made itself any clearer:
“While the Anti-SLAPP statute provides the procedural
protections [the members] require, the Noerr-Pennington
doctrine is the mechanism that offers [the members] the
substantive First Amendment protections they seek.” Id. 166–
67 (emphasis added). The court ended its analysis by holding
the association members were “entitled to immunity under the
Noerr-Pennington doctrine.” Id. at 162.


After Cordova, one cannot reasonably read the language of
the New Mexico anti-SLAPP statute as providing a defendant
with a substantive defense to SLAPP liability. To be sure,
the statute seeks to spare those who exercise their free
speech rights before a quasi-judicial governmental body from
unwarranted and harassing litigation that threatens to chill the
exercise of such rights. As Cordova plainly tells us, however,
the statute as written pursues this policy through purely
procedural means. The New Mexico anti-SLAPP statute sets
forth a unique “judicial process for enforcing rights and
duties recognized by substantive law,” that is, substantive law
located entirely outside the four corners of the anti-SLAPP
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statute. Sibbach, 312 U.S. at 14, 61 S.Ct. 422; see also Cuba
v. Pylant, 814 F.3d 701, 719 (5th Cir. 2016) (Graves, J.,
dissenting) (construing a Texas anti-SLAPP statute broader
than § 38-2-9.1 as “clearly a procedural mechanism for
speedy dismissal of a meritless lawsuit” that infringes on a
defendant's free speech rights). Cordova undoubtedly stands
for a proposition consistent with the anti-SLAPP statute's
language, namely, that a movant under the New Mexico anti-
SLAPP statute must look outside the statute for substantive
defenses designed to defeat a SLAPP lawsuit on its merits.


A defendant's reliance on § 38-2-9.1 may very well hasten
a SLAPP suit's outcome. This is precisely what the New
Mexico statute is designed to do. Unlike many other states’
anti-SLAPP statutes that shift substantive burdens of proof
or alter substantive standards, or both, under no circumstance
will the New Mexico anti-SLAPP statute have any bearing
on the suit's merits determination. See, e.g., Makaeff v.
Trump Univ., LLC, 715 F.3d 254 (9th Cir. 2013) (addressing
a California anti-SLAPP statute that shifted substantive
burdens and altered substantive standards). The New Mexico
statute does not alter the rules of decision by which a court
will adjudicate the merits of the complaint. The statute
“alter[s] only how the claims are processed.” Shady Grove,
559 U.S. at 407, 130 S.Ct. 1431 (plurality opinion). If a
defendant in an action described in the opening words of
§ 38-2-9.1.A has violated the underlying substantive law as
alleged in the complaint, nothing in the New Mexico anti-
SLAPP statute exempts or shields the defendant from liability.
The only means by which a defendant may avoid liability is
to raise a substantive defense entirely separate from the anti-
SLAPP statute.


Subsections B and C of § 38-2-9.1 reinforce our plain
reading of subsection A because, like subsection A, neither
subsection states any rule of substantive law. Subsection B,
which the title of § 38-2-9.1 plainly tells us is a “sanctions”
provision, consists of two sentences. The second sentence
*671  protects a responding party's interests by stating that


if a special motion filed pursuant to the anti-SLAPP statute is
“frivolous or solely intended to cause unnecessary delay,” the
trial court shall award fees and costs to the party responding
to the motion. N.M. Stat. Ann. § 38-2-9.1.B. We have never
encountered a substantive fee-shifting provision—that is, one
designed primarily to compensate for services rendered—
worded as such. Clearly, subsection B's second sentence is a
procedural provision primarily designed to punish and deter a
defendant from improperly invoking § 38-2-9.1. See Farmer
v. Banco Popular, 791 F.3d 1246, 1256 (10th Cir. 2015)


(explaining that procedural fee shifting involves a court's
authority to sanction for an abuse of the legal process or bad
faith conduct in litigation).


Given the context in which § 38-2-9.2 places § 38-2-9.1,
why should the Court construe subsection B's first sentence
which awards fees and costs to a successful movant any
differently? To be sure, the subsection's first sentence does not
expressly refer to frivolous or retaliatory lawsuits. But why
should it? Section 38-2-9.2 plainly tells us the New Mexico
anti-SLAPP statute is aimed at a particular type of frivolous
or retaliatory lawsuit. Therefore, construing the entirety of
subsection B as a procedural fee-shifting device makes perfect
sense. Save the second sentence of subsection B, which is
aimed at a type of frivolous motion, the entire statute is
aimed at a type of “baseless” lawsuit. As § 38-2-9.1’s title
plainly suggests, Subsection B's first sentence provides for the
imposition of fees and costs as a sanction primarily designed
not to compensate for legal services but to vindicate First
Amendment rights threatened by a kind of “unwarranted or
specious” litigation.


All this leaves only subsection C for our consideration.
Subsection C provides for an “expedited appeal” from a trial
court's ruling, or failure to rule, on a “special” motion. In
Cordova, the New Mexico Supreme Court held § 38-2-9.1.C
allows a party to bring an interlocutory appeal in state
court from a decision on a special motion filed pursuant to
the New Mexico anti-SLAPP statute. Cordova, 396 P.3d at
165. After the trial court granted the association members’
special motion, two of those members had counterclaims
still pending. Thus, the appeal was interlocutory in nature.
The supreme court, sensibly enough, reasoned that “[b]oth
the plain language and the purpose of the anti-SLAPP
statute underscore a clear legislative intent to provide
an interlocutory appeal.” Id. The purpose of the statute,
according to the court, is to protect those who exercise
their right to petition from the financial burden of having
to defend against “retaliatory” lawsuits. Id. And the statute's
plain language reinforces this purpose:


Importantly, the plain language of Subsection A explicitly
provides that the expedited process must allow for the early
consideration of the issues raised by the motion and to
prevent the unnecessary expense of litigation. Therefore
the plain language of Subsections A, B, and C of the
Anti-SLAPP statute describes an expedited process that is
necessarily interlocutory in nature.
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Id. at 164 (second emphasis added) (internal citation and
quotation marks omitted). Nowhere in Cordova did the New
Mexico Supreme Court suggest the “expedited process”
mandated by subsection A of § 38-2-9.1 constitutes a
substantive defense to a SLAPP suit. Relying exclusively on
“the plain language and the purpose” of the statute, the court
decided the New Mexico legislature's desire for expedited
procedures to thwart retaliatory lawsuits that abused the
judicial process and *672  threatened to chill free speech
alone justified an interlocutory appeal. Id. at 165.


Undeterred by the New Mexico anti-SLAPP statute's plain
language and the New Mexico Supreme Court's interpretation
of it in Cordova, Defendants tell us “the statute clearly
expresses the intent of New Mexico's legislature to provide
individuals immunity from suit” or “a right not to stand trial.”
Defs’ Br. at 12. The statute expresses nothing of the sort. Civil
immunity, whether absolute or qualified, is properly defined
as an exemption from liability. See Black's Law Dictionary
817 (9th ed. 2009); see also Antoine v. Byers & Anderson, Inc.
508 U.S. 429, 432, 113 S.Ct. 2167, 124 L.Ed.2d 391 (1993)
(explaining that the proponent of a claim to immunity bears
the burden of justifying an “exemption from liability.”). Of
course, an exemption from liability necessarily encompasses
a right not to stand trial that may be effectively lost if a
court fails to resolve the question of immunity at the earliest
opportunity. See Mitchell v. Forsyth, 472 U.S. 511, 526,
105 S.Ct. 2806, 86 L.Ed.2d 411 (1985) (explaining that
Supreme Court precedent “recognized an entitlement not to
stand trial or face the other burdens of litigation, conditioned
on the resolution of the essentially legal question whether
the conduct of which the plaintiff complains violated clearly
established law.” (emphasis added) ). But only where the law
exempts one from liability can one claim a substantive right


not to stand trial in the sense of civil immunity.6


As the astute reader recognizes by now, the New Mexico anti-
SLAPP statute does not exempt a party subject to an alleged
SLAPP suit from liability. Because absolutely nothing in the
language of the anti-SLAPP statute exempts from liability
under any circumstance one who has violated the law while
petitioning a governmental body, the statute cannot constitute
a grant of immunity. The “right not to stand trial” is not,
as Defendants suggest, a substantive defense in the form of
immunity itself. Such right is an entitlement dependent upon
an exemption from liability, an exemption that under a plain
reading of the New Mexico anti-SLAPP statute does not


appear therein.7


*673  In this case, the line between procedure and substance
is clear. A plain reading of the New Mexico anti-SLAPP
statute reveals the statute is not designed to influence the
outcome of an alleged SLAPP suit but only the timing
of that outcome. The statute simply does not define the
scope of any state substantive right or remedy. As we
have learned, the statute is procedural in all its aspects.
The statute's purpose is the prompt termination of certain
lawsuits the New Mexico legislature deemed to be both
unduly burdensome and a threat to First Amendment rights.
To this end, the statute provides a movant the “right” to
have a trial court promptly review the merits of the case
(and, if necessary, the “right” to have an appellate court
do so as well), so as to limit any harm engendered by the
“baseless” lawsuit defined in N.M. Stat. Ann. § 38-2-9.2.
But rest assured, if the merits of the case justify liability, a
defendant will be held liable notwithstanding the anti-SLAPP
statute, unless the defendant presents a successful defense
wholly unrelated to the anti-SLAPP statute. See Cordova, 396
P.3d at 166–67 (applying the Noerr-Pennington doctrine to
relieve defendants of substantive liability in a SLAPP suit).
A defendant's reliance on § 38-2-9.1 will not alter the suit's
outcome because it does not provide a defendant the right to
avoid liability apart from a separate determination of the suit's
underlying merits. The proper course is to recognize the New
Mexico anti-SLAPP statute as a procedural mechanism for


vindicating existing rights and nothing more.8


Accordingly, the decision of the district court denying
application of the New Mexico anti-SLAPP statute in this
federal diversity action is AFFIRMED. Defendants’ motion
to certify a question of state law is DENIED.


BALDOCK, Circuit Judge, dissenting as to jurisdiction.
The Court initially holds that we may exercise jurisdiction
over Defendants’ appeal pursuant to the collateral order
doctrine, a doctrine identified with Cohen v. Beneficial Indus.
Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528
(1949). The Court's holding, in my view, finds little support
in Supreme Court jurisprudence. The Supreme Court has
admonished us recently “that the class of collaterally *674
appealable orders [i.e., those falling within the collateral
order doctrine] must remain narrow and selective in its
membership.” Mohawk Indus., Inc. v. Carpenter, 558 U.S.
100, 113, 130 S.Ct. 599, 175 L.Ed.2d 458 (2009) (internal
quotation marks omitted). Further, the Supreme Court has told
us its “[p]rior cases mark the line between rulings within the
class and those outside.” Will v. Hallock, 546 U.S. 345, 350,
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126 S.Ct. 952, 163 L.Ed.2d 836 (2006) (emphasis added). For
reasons the Court explained in Will, the only categories of
orders on the immediately appealable side of the line are as
follows: (1) the denial of a state actor's absolute immunity
defense, (2) the denial of a state actor's qualified immunity
defense, (3) the denial of a state's Eleventh Amendment
immunity defense, and (4) the denial of a criminal defendant's


double jeopardy defense.1 Id. at 350–53, 126 S.Ct. 952.
Notably, over the past forty years, the Supreme Court has not
sanctioned an appeal pursuant to the collateral order doctrine
in a civil case between two private parties, notwithstanding
the importance of the interest at stake. See, e.g., Mohawk
Indus., 558 U.S. at 109, 130 S.Ct. 599 (acknowledging the
sanctity of the attorney-client privilege but holding a district
court's order adverse to the privilege was not immediately
appealable under the collateral order doctrine).


As the Court's opinion ultimately concludes, the New
Mexico anti-SLAPP statute in no sense constitutes a grant
of immunity to Defendants. Thus, the present appeal
unquestionably falls outside the line the Supreme Court has
marked for categories of collaterally appealable orders. Under
the third Cohen inquiry, i.e., whether a claim would be
effectively unreviewable absent application of the collateral
order doctrine, “[t]he justification for immediate appeal
must ... be sufficiently strong to overcome the usual benefits
of deferring appeal until litigation concludes.” Mohawk
Indus., 558 U.S. at 107, 130 S.Ct. 599. This is because
“[p]ermitting piecemeal, prejudgment appeals ... undermines
‘efficient judicial administration’ and encroaches upon the
prerogatives of district court judges, who play a ‘special role’
in managing ongoing litigation.” Id. at 106, 130 S.Ct. 599.
While the importance of the First Amendment rights asserted
in an alleged SLAPP suit cannot be gainsaid, Supreme Court
precedent plainly identifies the pertinent question as whether
these rights may be “adequately vindicable” by means other
than application of the collateral order doctrine. Id. at 107, 130
S.Ct. 599. “[T]he decisive consideration is whether delaying
review until the entry of final judgment would imperil a
substantial public interest or some particular value of high
order.” Id. (internal quotation marks omitted).


So what is this Court's “sufficiently strong” justification for
ignoring the final judgment rule and exercising jurisdiction
*675  over this appeal pursuant to the collateral order


doctrine? Or stated otherwise, what is “the danger of denying
justice” by delaying an appeal until final judgment? Johnson
v. Jones, 515 U.S. 304, 315, 115 S.Ct. 2151, 132 L.Ed.2d 238
(1995). The Court tells us that if we ignore the New Mexico


anti-SLAPP statute's policy of protecting individuals from
SLAPP lawsuits until final judgment, then “the statute's sole
aim would already be lost” because Defendants “would have
already incurred the ordinary time and expense of litigation
that the statute potentially grants it a right to avoid.” Court's
Op. at 666.


This Court could not be more wrong. An immediate appeal in
this case is unnecessary to protect Defendants from what they
say is a frivolous lawsuit designed to chill their exercise of
First Amendment rights. The Supreme Court has recognized
that a party claiming an adversary is pursuing litigation for
an improper purpose “need not rely on a court of appeals
for protection.” Digital Equip. Corp. v. Desktop Direct, Inc.,
511 U.S. 863, 882–83, 114 S.Ct. 1992, 128 L.Ed.2d 842
(1994) (emphasis added). To suggest otherwise is an affront
to the federal district court and its ability to manage its own
docket. As a former federal district judge, “Woe!” I say to
litigants and lawyers who seek to circumvent application of a
state anti-SLAPP statute by filing baseless SLAPP lawsuits in
federal district court—lawsuits that in the words of the New
Mexico legislature, “chill and punish participation in public
affairs,” “impose an undue financial burden,” and “abuse ...
the legal process.” N.M. Stat. Ann. § 38-2-9.2. Rest assured,
federal district courts are willing and able to dispose of these
unsavory suits in a just manner. This is particularly so where
defendants are more than willing to point out the true nature
of these suits by moving for judgment as a matter of law and
for sanctions in the form of fees and costs—just as they would
in New Mexico state court under the anti-SLAPP statute!


Federal district courts have a long and storied history of
safeguarding constitutional rights and a bevy of procedural
tools in their arsenal to combat abuses of the judicial process
that threaten the exercise of those rights. For example,
the Federal Rules of Civil Procedure provide for expedited
proceedings in federal court. See Fed. R. Civ. P. 16(a). These
same rules, together with various statutes and the district
court's inherent authority, permit the imposition of fees and
costs as a sanction on those responsible for filing SLAPP
lawsuits. See, e.g., Fed. R. Civ. P. 11. Experience suggests
federal courts will not hesitate to utilize one or more of these
tools to punish and deter unwarranted litigation of any sort,
and many litigants and lawyers can grudgingly testify to the
same.


If the first amended complaint's allegations challenging
Defendants’ speech-related activities are as frivolous as
Defendants insist, then they do not need to rely in the
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first instance on the court of appeals for protection.2


And this means—wholly *676   consistent with Supreme
Court precedent—that the collateral order doctrine has no
application here. Accordingly, I respectfully but strongly
dissent from the Court's holding that we have jurisdiction over
this appeal pursuant to the collateral order doctrine.


All Citations


885 F.3d 659


Footnotes
1 Plaintiffs’ first amended complaint alleges breach of contract, breach of covenants of good faith and fair dealing,


prima facie tort, tortious interference with business relations, and negligent misrepresentation. Plaintiffs seek damages,
indemnification, a declaratory judgment, specific enforcement of the JFOA, and injunctive relief against Defendants.


2 Subsections D, E, and F of N.M. Stat. Ann. § 38-2-9.1 have no bearing on the outcome of this appeal.


3 Justice Stevens’ concurrence in Shady Grove provides the controlling analysis in the Tenth Circuit. See James River Ins.
Co. v. Rapid Funding, LLC, 658 F.3d 1207, 1217 (10th Cir. 2011).


4 Notably, the anti-SLAPP statute recognizes that not every lawsuit arising out of a defendants participation in proceedings
before a quasi-judicial governmental body is baseless. N.M. Stat. Ann. § 38-2-9.1.B (providing for a sanction of fees and
costs where a movant files an unwarranted motion pursuant to the anti-SLAPP statute).


5 The Noerr-Pennington doctrine provides a qualified immunity from liability under antitrust laws for political activities
associated with attempts to influence legislation having an anticompetitive effect. Eastern R.R. Presidents Conf. v. Noerr
Motor Freight, Inc., 365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961); United Mine Workers v. Pennington, 381 U.S. 657,
85 S.Ct. 1585, 14 L.Ed.2d 626 (1965). Both federal and state courts have extended the doctrine to confer immunity for
a range of conduct aimed at influencing the Government. See, e.g., Cordova, 396 P.3d at 167.


6 We note here that the original version of New Mexico House Bill 241—a Bill the State of New Mexico never enacted into
law—clearly sought to grant an immunity from SLAPP suits, albeit a limited or qualified one. H.B. 241, 45th Leg., 1st
Sess. (N.M. 2001) (reproduced as Appendix A in Frederick M. Rowe and Leo M. Romero, Resolving Land-Use Disputes
by Intimidation: SLAPP Suits in New Mexico, 32 N.M. L. Rev. 217, 240–41 (2002) ). Among other clear indicators within
the original Bill, § 2.A plainly provided that a defendant was immune from liability in an action arising out of the defendant's
objectively reasonable or good faith exercise of free speech before a governmental body. The original version of H.B.
241 unequivocally illustrates that the New Mexico legislature understands quite well how to draft a law providing a class
of individuals with a limited immunity from suit. But the revised version of H.B. 241, which ended up as N.M. Stat. Ann.
§§ 38-2-9.1 & 38-2-9.2, removed all references to immunity. This history undoubtedly reinforces our plain reading of the
New Mexico anti-SLAPP statute as a purely procedural device.


7 Defendants’ faulty reasoning finds its genesis (not surprisingly) in the Ninth Circuit's decision in Batzel v. Smith, 333 F.3d
1018 (9th Cir. 2003). There, the court in passing described a defendant's rights under the California anti-SLAPP statute
as “in the nature of immunity: They protect the defendant from the burdens of trial, not merely from the ultimate judgments
of liability.” Id. at 1025; see also NCDR, L.L.C. v. Mauze & Bagby, P.L.L.C., 745 F.3d 742 (5th Cir. 2014) (blindly following
Batzel’s dicta and, absent critical analysis, construing Texas’ anti-SLAPP statute as a grant of immunity). But right or
wrong, the Ninth Circuit's construction of a California statute very different from its New Mexico counterpart is none of
our business. Our concern is with the proper interpretation of a much narrower statute, one that, as we have seen, does
not protect a defendant “from the ultimate judgments of liability.” See Metabolic Research, Inc. v. Ferrell, 693 F.3d 795,
799 (9th Cir. 2012) (“[D]eeper inspection has persuaded us that, while all of the [anti-SLAPP] statutes have common
elements, there are significant differences as well, so that each state's statutory scheme must be evaluated separately.”).


8 The Erie analysis called for in more nuanced cases, if properly undertaken, makes no difference to a correct resolution
of this case. First, whether the New Mexico anti-SLAPP statute can logically operate alongside the Federal Rules of Civil
Procedure without conflict is very much debatable. Rules 11 (sanctions), 12(b) (motions to dismiss), 12(c) (motions for
judgment on the pleadings), 16(a) (expedited proceedings), and 56 (motions for summary judgment) seem to cover all
the bases, leaving little room for § 38-2-9.1 to operate in federal court. But even assuming for the sake of brevity that the
anti-SLAPP statute can exist alongside the Federal Rules, the twin aims of Erie—“discouragement of forum-shopping
and avoidance of inequitable administration of the laws”—do not render the state statute substantive for Erie purposes.
Hanna v. Plumer, 380 U.S. 460, 468, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965). Anyone who believes that a federal district
court is ill-equipped to deal swiftly and harshly with the sort of lawsuits described in N.M. Stat. Ann. § 38-2-9.2 absent
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application of § 38-2-9.1 is seriously mistaken. Those litigants and lawyers who seek to circumvent application of the
New Mexico anti-SLAPP statute by filing a baseless SLAPP lawsuit in federal district court are in for a rude awakening.


1 The Court correctly points out that in applying the collateral order doctrine we decide appealability for categories of orders
rather than individual orders. Interestingly, the Supreme Court has never identified the category of appealable order
under which its decision in Cohen falls. In Cohen, the state statute at issue in a stockholder's derivative action made the
plaintiffs, if unsuccessful, liable for all expenses, including fees, of the defense and required security for their payment
as a condition for prosecuting the action. The Supreme Court concluded that upon final judgment, it would “be too late
effectively to review the present order and the rights conferred by the statute, if applicable.” Cohen, 337 U.S. at 546, 69
S.Ct. 1221. This appeal is readily distinguishable from Cohen. As my dissent shall well illustrate, the procedures provided
for in the New Mexico anti-SLAPP statute are adequately vindicable in federal court by means other than application of
the collateral order doctrine.


2 Another factor working against Defendants is that at one point they had the district court's blessing to request our
discretionary review. The Supreme Court has noted that “litigants confronted with a particularly injurious or novel ...
ruling have several potential avenues of review apart from collateral order appeal.” Mohawk Indus., 558 U.S. at 110,
130 S.Ct. 599. This case well illustrates the availability of one discretionary review mechanism. Here, the district court,
cognizant of the suit's nature, certified its ruling that the New Mexico anti-SLAPP statute did not apply in federal court
for an immediate appeal under 28 U.S.C. § 1292(b). Little doubt exists in my mind that other district courts faced with
lawsuits that may imperil First Amendment rights would similarly certify their non-final rulings for immediate appeal. For
whatever reason, however, Defendants failed to timely petition us for permission to appeal once the district court certified
the Erie question for interlocutory review. See 28 U.S.C. § 1292(b). Defendants’—or perhaps more accurately defense
counsel's—apparent nonfeasance not only has caused this Court to expend valuable time addressing the Cohen issue
but also surely has caused all parties to incur unnecessary fees and expenses. How ironic that Defendants claim their
adversaries are running up unnecessary fees and expenses while doing so themselves!


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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315 F.Supp.3d 1
United States District Court, District of Columbia.


Christian W. SANDVIG, et al., Plaintiffs,
v.


Jefferson B. SESSIONS III, in his
official capacity as Attorney General


of the United States, Defendant.


Civil Action No. 16–1368 (JDB)
|


Signed 03/30/2018


Synopsis
Background: Researchers planning to engage in audit testing
of internet real estate, hiring, or other websites through the
use of bots and fictitious user profiles, and then to make their
findings public, brought action alleging that prosecuting them
for violating the Access Provision of the Computer Fraud
and Abuse Act (CFAA) would violate their First and Fifth
Amendment rights. Government moved to dismiss for lack of
standing and failure to state a claim.


Holdings: The District Court, John D. Bates, J., held that:


researchers' claim that their planned acts of scraping to record
information from private websites for research purposes
were arguably affected with a First Amendment interest was
plausible;


researchers' claim that their planned acts of harmlessly
misrepresenting their identities to target private websites
for research purposes were arguably affected with a First
Amendment interest was plausible;


researchers' claim that their planned acts of publishing
the results of their research into information from private
websites even though the terms of service (TOS) of some
sites prohibited them from doing so without prior permission,
or despite anti-disparagement clauses, were arguably affected
with a First Amendment interest was plausible;


researchers had standing to bring their Fifth Amendment due
process claims along with their First Amendment claims;


allegations that researchers would be subject to a threat
of prosecution failed to state a plausible claim for facial
overbreadth with regard to their First Amendment guarantees
of freedom of speech and of the press;


allegations that enforcement of the Access Provision
unconstitutionally restricted researchers' protected speech
plausibly alleged an as-applied First Amendment claim.


Motions granted in part and denied in part.


Attorneys and Law Firms


*7  Arthur B. Spitzer, Scott Michelman, American Civil
Liberties Union of the District of Columbia, Washington, DC,
Esha Bhandari, pro hac vice, Rachel Goodman, pro hac vice,
New York, NY, for Plaintiffs.


John Russell Tyler, Serena Maya Schulz Orloff, Stephen J.
Buckingham, U.S. Department of Justice, Washington, DC,
for Defendant.


MEMORANDUM OPINION


JOHN D. BATES, United States District Judge


It's a dangerous business, reading the fine print. Nearly every
website we visit features Terms of Service (“ToS”), those
*8  endless lists of dos and don'ts conjured up by lawyers


to govern our conduct in cyberspace. They normally remain
a perpetual click away at the bottom of every web page, or
quickly scrolled past as we check the box stating that we agree
to them. But to knowingly violate some of those terms, the
Department of Justice tells us, could get one thrown in jail.
This reading of federal law is a boon to prosecutors hoping to
deter cybercrime. Yet it also creates a dilemma for those with
more benign intentions. Plaintiffs in this case, for instance, are
researchers who wish to find out whether websites engage in
discrimination, but who have to violate certain ToS to do so.
They have challenged the statute that they allege criminalizes
their conduct, saying that it violates their free speech, petition,
and due process rights. First, however, they must show that
they have a sufficient injury to make it through the courthouse
door, and that their suit is plausible enough to continue. For
the following reasons, the Court finds that plaintiffs have
standing, and that they can bring one (but not the rest) of their
claims.
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I. BACKGROUND


This case centers on a few sections of the Computer Fraud
and Abuse Act (CFAA), a law dedicated to “deterring the
criminal element from abusing computer technology.” H.R.
Rep. No. 98–894, at 4 (1984). Plaintiffs directly challenge
one section, referred to here as the Access Provision, which
sweeps in the greatest amount of conduct. The Access
Provision states that “[w]hoever ... intentionally accesses
a computer without authorization or exceeds authorized
access, and thereby obtains ... information from any protected
computer ... shall be punished as provided in subsection
(c) of this section.” 18 U.S.C. § 1030(a)(2)(C). The CFAA
defines “protected computer” to mean, among other things,
“a computer ...which is used in or affecting interstate or
foreign commerce or communication.” Id. § 1030(e)(2)(B).
This definition encompasses just about all computers hooked
up to the Internet—including computers that house website
servers. See, e.g., United States v. Nosal, 676 F.3d 854, 859
(9th Cir. 2012). The statute also defines “exceeds authorized
access” as “to access a computer with authorization and to use
such access to obtain or alter information in the computer that
the accesser is not entitled so to obtain or alter.” 18 U.S.C. §
1030(e)(6). Thus, the Access Provision applies to anyone who
purposely accesses an Internet-connected computer without
authorization, or uses a legitimate authorization to receive or
change information that they are not supposed to, and thereby
obtains information from the computer.


The CFAA provides for a fine and/or imprisonment for up
to one year upon a first violation of the Access Provision, or
up to ten years for any further offenses. Id. § 1030(c)(2)(A),
(C). However, the punishment for an initial violation rises to
a sentence of up to five years' imprisonment if the offense
(1) “was committed for purposes of commercial advantage or
private financial gain,” (2) was “in furtherance of any criminal
or tortious act in violation of the Constitution” or state or
federal law, or (3) involved obtaining information valued at
more than $5,000. Id. § 1030(c)(2)(B). Thus, meeting one of
these three conditions makes a first violation a felony; if none
are met, the first violation is a misdemeanor.


Plaintiffs in this case are four professors and a media
organization: Christian W. Sandvig of the University of
Michigan; Kyratso “Karrie” Karahalios of the University
of Illinois; Alan Mislove of Northeastern University;
Christopher “Christo” Wilson of Northeastern University;
and First *9  Look Media Works, Inc. (“Media Works”),


which publishes the online news platform The Intercept.
Compl. [ECF No. 1] ¶¶ 13–14, 16–17, 19. Plaintiffs are
conducting studies to respond to new trends in real estate,
finance, and employment transactions, which increasingly
have been initiated on the Internet. Id. ¶¶ 15, 18, 55.
Data brokers assemble consumers' information from myriad
sources and place consumers into models that include racial,
ethnic, socioeconomic, gender, and religious inferences
about them. Id. ¶¶ 56–57. After brokers create consumer
profiles, those profiles follow consumers around online
through tracking technologies such as cookies. Id. ¶¶ 58–
59. Tracking allows websites and advertisers to display
content targeted at particular groups, based on consumers'
inferred characteristics or the sorts of websites they visit.
Id. ¶¶ 59–60. But plaintiffs are concerned, “[g]iven the ...
history of racial discrimination in housing and employment,”
that this technology may be “harnessed for discriminatory
purposes.” Id. ¶ 61. They are also concerned that, “when
algorithms automate decisions, there is a very real risk
that those decisions will unintentionally have a prohibited
discriminatory effect.” Id. ¶ 62.


One way to determine whether members of protected classes
are being discriminated against is to engage in “outcomes-
based audit testing.” Id. ¶ 67. Such testing commonly involves
accessing a website or other network service repeatedly,
generally by creating false or artificial user profiles, to see
how websites respond to users who display characteristics
attributed to certain races, genders, or other classes. Id.
¶ 70. This method is similar to classical paired testing
procedures, in which multiple people—identical but for one
legally protected trait—apply for the same house or job. Such
procedures are often used to uncover violations of housing
and employment discrimination laws in the physical world.
Id. ¶¶ 41, 50, 52.


Plaintiffs plan to engage, and are engaging, in such audit
testing. Sandvig and Karahalios are investigating whether
computer programs that decide what to display on real estate
websites discriminate against users based on race or other
factors. Id. ¶ 82. They are writing a computer program that
will create bots—automated agents that will each browse the
Internet and interact with websites as a human user might. Id.
¶ 88. Each bot will create a number of distinct user profiles,
each of which is called a “sock puppet.” Id. ¶ 89. Sandvig and
Karahalios will program the bots to visit real estate websites
and search for properties, while also engaging in behaviors
correlated with members of a particular race. Id. ¶¶ 90–91.
Sandvig and Karahalios will use an automatic data recording
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technique known as scraping to record the properties that
each bot sees on the real estate sites. Id. ¶¶ 90, 92. They can
then examine their data to determine whether race-associated
behaviors caused the sock puppets to see different sets of
properties. Id. ¶ 93.


Similarly, Mislove and Wilson plan to conduct a study to
see whether hiring websites' algorithms end up discriminating
against job seekers based on protected statuses like race
or gender. Id. ¶ 107. They will first use bots to crawl
the profiles of a random selection of job-seekers to obtain
baseline demographic data, then create fake employer profiles
so that they can search for candidates and record how the


algorithms rank those candidates.1 Id. ¶¶ 114–17. They will
also create fictitious sock-puppet job seeker profiles, and have
*10  the fictitious seekers—who will vary along different


demographic axes—apply for fictitious jobs, to examine how
the algorithms rank the candidates. Id. ¶¶ 118–19, 121–22.
Mislove and Wilson will prevent real people from applying
for the false jobs by giving them titles that say “[t]his is not a
real job, do not apply,” and will delete the fictitious accounts
and jobs when they finish. Id. ¶ 120.


Media Works and its journalists seek to investigate online
companies, websites, and platforms, including by examining
any discriminatory effects of their use of algorithms. Id. ¶ 130.


Mislove and Wilson plan to publish their findings in academic
papers, and to bring the results of their research to the
public. Id. ¶ 123. Media Works intends to use the results
of its journalistic investigations to inform the public about
online business practices. Id. ¶ 132. Sandvig and Karahalios
do not explicitly claim that they will publish their work,
but state that their findings “would produce important
new scientific knowledge about the operation of computer
systems, discrimination, and cumulative disadvantage.” Id. ¶
94.


Plaintiffs are all aware that their activities will violate certain
website ToS. Id. ¶¶ 95, 124, 131. All intend to use scraping
to record data, which is banned by many of the websites
plaintiffs seek to study. Id.; see id. ¶¶ 70–71. Many of the
housing websites that Sandvig and Karahalios will study
prohibit the use of bots. Id. ¶¶ 71, 95. All of the hiring
websites that Mislove and Wilson will study prohibit the use
of sock puppets, and most prohibit crawling. Id. ¶¶ 71, 124.
Additionally, some websites control when and how visitors
may speak about any information gained through the site
—even in other forums—by including non-disparagement


clauses in their ToS. Id. ¶ 72. Some sites also have ToS that
require advance permission before using the sites for research
purposes, which, plaintiffs allege, creates the possibility of
viewpoint-discriminatory permission schemes. Id. ¶ 73. Aside
from their ToS violations, plaintiffs' experiments will have
at most a minimal impact on the operations of the target
websites. Id. ¶¶ 96, 125. All plaintiffs but Media Works have
already begun some of the activities involved in their research
plans, including activities that require violating websites'
TOS. Id. ¶¶ 98, 126.


Plaintiffs claim that they must either refrain from conducting
research, testing, and investigations that (they argue)
constitute protected speech or expressive activity, or else
expose themselves to the risk of prosecution under the Access
Provision of the CFAA. Id. ¶ 137. Plaintiffs therefore filed
this suit against the Attorney General, raising four causes
of action: (1) a facial overbreadth and as-applied challenge
under the Free Speech and Free Press Clauses of the First
Amendment, id. ¶¶ 180–86; (2) a First Amendment Petition
Clause challenge, ¶¶ 187–93; (3) a vagueness claim under the
Fifth Amendment's Due Process Clause, id. ¶¶ 194–98; and
(4) a claim of unconstitutional delegation to private parties
under the Fifth Amendment, id. ¶¶ 199–202. The government
has moved to dismiss under Federal Rules of Civil Procedure
12(b)(1) and 12(b)(6) for lack of standing and failure to state
a claim. See Mot. to Dismiss [ECF No. 10].


II. DISCUSSION


We begin with the familiar standards that govern Rule 12(b)
analysis. When facing a Rule 12(b)(1) motion to dismiss
for lack of subject-matter jurisdiction, a plaintiff “bears the
burden of showing that he has standing.” Summers v. Earth
Island Inst., 555 U.S. 488, 493, 129 S.Ct. 1142, 173 L.Ed.2d
1 (2009). Just because a plaintiff makes it through the *11
courthouse doors on one claim does not mean that other
claims can tag along; rather, a plaintiff “must demonstrate
standing for each claim he seeks to press and for each form
of relief that is sought.” Town of Chester v. Laroe Estates,
Inc., ––– U.S. ––––, 137 S.Ct. 1645, 1650, 198 L.Ed.2d 64
(2017) (citation omitted). On a motion to dismiss, plaintiffs
must plead facts that, taken as true, raise a plausible standing
claim. See Humane Soc'y of the U.S. v. Vilsack, 797 F.3d
4, 8 (D.C. Cir. 2015). The Court must take all facts alleged
in the complaint as true and make all reasonable inferences
in plaintiffs' favor. See Gulf Coast Mar. Supply, Inc. v.
United States, 867 F.3d 123, 128 (D.C. Cir. 2017). However,
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the Court “may consider materials outside the pleadings in
deciding whether to grant a motion to dismiss for lack of
jurisdiction.” Id.


To survive a motion to dismiss for failure to state a claim
under Rule 12(b)(6), a complaint must “contain sufficient
factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its face.’ ” Ashcroft v. Iqbal, 556 U.S.
662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) (quoting
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct.
1955, 167 L.Ed.2d 929 (2007) ). Plausibility does not mean
certainty, or that a claim is more likely to succeed than not,
but rather that the claim at issue rises “above the speculative
level.” Twombly, 550 U.S. at 555, 127 S.Ct. 1955. In other
words: if what plaintiffs lay out in the complaint actually
happened, is it more than merely possible that the law has
been violated? Plaintiffs cannot meet this standard through
“[t]hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements.” Iqbal, 556 U.S.
at 678, 129 S.Ct. 1937. Likewise, a court need not accept
a plaintiff's legal conclusions, even if they are dressed up
as factual allegations. See Sickle v. Torres Advanced Enter.
Sols., LLC, 884 F.3d 338, 345 (D.C. Cir. 2018). However,
courts must accept as true all facts stated in the complaint,
making all reasonable inferences in plaintiffs' favor. Id.


A. The Internet as Public Forum
At the outset, it is necessary to answer a question that affects
both the standing and the merits inquiries in this case: what
is the First Amendment status of the Internet? And, more
particularly, what powers does the government possess to
regulate activity on individual websites?


The government bases much of its argument that plaintiffs
do not have standing, and that they have not alleged a First
Amendment violation, on the premise that this case is about
“a private actor's abridgment of free expression in a private
forum.” Reply in Supp. of Def.'s Mot. to Dismiss (“Def.'s
Reply”) [ECF No. 15] at 2; see Mem. of P. & A. in Supp. of
Def.'s Mot. to Dismiss (“Def.'s Mem.”) [ECF No. 10–1] at
10–13, 22–24. This argument finds some support in Supreme
Court case law, which has rejected the First Amendment
claims of individuals who wished to distribute handbills or
advertise a strike in shopping centers against the wishes of
the property owners. See Hudgens v. NLRB, 424 U.S. 507,
520, 96 S.Ct. 1029, 47 L.Ed.2d 196 (1976); Lloyd Corp. v.
Tanner, 407 U.S. 551, 567–68, 92 S.Ct. 2219, 33 L.Ed.2d 131
(1972). Private property, the Court determined, does not “lose
its private character merely because the public is generally


invited to use it for designated purposes.” Lloyd, 407 U.S.
at 569, 92 S.Ct. 2219. Why, then, would it violate the First
Amendment to arrest those who engage in expressive activity
on a privately owned website against the owner's wishes?


The answer is that, quite simply, the Internet is different.
The Internet is a “dynamic, multifaceted category of
communication” *12  that “includes not only traditional print
and news services, but also audio, video, and still images, as
well as interactive, real-time dialogue.” Reno v. Am. Civil
Liberties Union, 521 U.S. 844, 870, 117 S.Ct. 2329, 138
L.Ed.2d 874 (1997). Indeed, “the content on the Internet is as
diverse as human thought.” Id. (citation omitted). Only last
Term, the Supreme Court emphatically declared the Internet
a primary location for First Amendment activity: “While in
the past there may have been difficulty in identifying the most
important places (in a spatial sense) for the exchange of views,
today the answer is clear. It is cyberspace ....” Packingham
v. North Carolina, ––– U.S. ––––, 137 S.Ct. 1730, 1735, 198
L.Ed.2d 273 (2017) (citation omitted).


With this special status comes special First Amendment
protection. The Packingham Court applied public forum
analysis to a North Carolina law that banned former sex
offenders from using social media websites, employing
intermediate scrutiny because the law was content-neutral.
See id. at 1736. The fact that the statute restricted access
to particular websites, run by private companies, did not
change the calculus. Consider: on one of the sites the Court
treated as an exemplar of social media, LinkedIn, “users
can look for work, advertise for employees, or review tips
on entrepreneurship,” id. at 1735—the same activities in
which Mislove and Wilson wish to engage for their research.
As the Court warned, the judiciary “must exercise extreme
caution before suggesting that the First Amendment provides
scant protection for access to vast networks in [the modern
Internet].” Id. at 1736. The government's proposed public/
private ownership distinction cannot account for the Court's
determination in Packingham that privately-owned sites like
Facebook, LinkedIn, and Twitter are part of a public forum,
government regulation of which is subject to heightened First
Amendment scrutiny. The Internet “is a forum more in a
metaphysical than in a spatial or geographic sense, but the
same principles are applicable.” Rosenberger v. Rector &
Visitors of Univ. of Virginia, 515 U.S. 819, 830, 115 S.Ct.
2510, 132 L.Ed.2d 700 (1995).


An analogy to the real world, while necessarily imperfect,
may help illustrate the point. Stroll out onto the National
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Mall on any day with decent weather and you will discover
a phalanx of food trucks lining the streets. Those food trucks
are privately owned businesses. Customers interact with them
for the private purpose of buying a meal. If they were a brick-
and-mortar store on private property, they would encounter no
First Amendment barrier to removing a patron who created a
ruckus. Yet if a customer standing on a public sidewalk tastes
her food and then yells at those in line behind her that they
should avail themselves of the myriad other culinary options
nearby, the truck could not call the police to arrest her for her
comments. She is in a public forum, and her speech remains
protected even when she interacts with a private business
located within that forum.


It makes good sense to treat the Internet in this manner.
“Each medium of expression ... must be assessed for First
Amendment purposes by standards suited to it, for each may
present its own problems.” Se. Promotions, Ltd. v. Conrad,
420 U.S. 546, 557, 95 S.Ct. 1239, 43 L.Ed.2d 448 (1975).
Regulation of the Internet presents serious line-drawing
problems that the public/private distinction in physical space
does not. The decisions in Lloyd and Hudgens concerned
“property privately owned and used nondiscriminatorily for
private purposes only.” Lloyd, 407 U.S. at 568, 92 S.Ct.
2219. It is difficult to argue that most websites readily
meet this description. As the Supreme Court has recognized,
*13  the Internet “provides relatively unlimited, low-cost


capacity for communication of all kinds.” Reno, 521 U.S.
at 870, 117 S.Ct. 2329. Much of this communication takes
place on websites that, in the physical world, would be seen
solely as private, commercial spaces. Take Amazon.com.
As a “popular retail website,” Amazon undoubtedly has
a private use “as a seller of products.” Packingham, 137
S.Ct. at 1741 (Alito, J., concurring in the judgment). Yet
the site also “facilitates the social introduction of people
for the purpose of information exchanges,” since it “allows
a user to create a personal profile” and, “[w]hen someone
purchases a product on Amazon, the purchaser can review
the product and upload photographs, and other buyers can
then respond to the review.” Id. Conversely, Facebook—to
which the Court pointed in Packingham as a quintessential
site for protected First Amendment activity—allows users
to buy and sell products in its Marketplace, and, like many


social media sites, sells ads to make revenue.2 Simply put: the
public Internet is too heavily suffused with First Amendment
activity, and what might otherwise be deemed private spaces
are too blurred with expressive spaces, to sustain a direct
parallel to the physical world.


At the same time, however, it would be ill-advised to “equate
the entirety of the [I]nternet with public streets and parks.” Id.
at 1738 (emphasis added). To do so would “gloss[ ] over the
dual public and private nature of digital arenas,” and subject
to heightened scrutiny regulations on even the Internet's
most secluded nooks and crannies. Note, First Amendment–
Freedom of Speech–Public Forum Doctrine–Packingham v.
North Carolina, 131 Harv. L. Rev. 233, 238 (2017). Rifling
through a business's confidential files is no less a trespass
merely because those files are located in the cloud. A hacker
cannot legally break into a Gmail account and copy the
account-holder's emails, just as a busybody cannot legally
reach into someone else's mailbox and open her mail. The
First Amendment does not give someone the right to breach
a paywall on a news website any more than it gives someone
the right to steal a newspaper.


What separates these examples from the social media sites
in Packingham is that the owners of the information at
issue have taken real steps to limit who can access it.
But simply placing contractual conditions on accounts that
anyone can create, as social media and many other sites
do, does not remove a website from the First Amendment
protections of the public Internet. If it did, then Packingham—
which examined a law that limited access to websites that
require user accounts for full functionality—would have
come out the other way. 137 S.Ct. at 1737; see also Orin
S. Kerr, Cybercrime's Scope: Interpreting “Access” and
“Authorization” in Computer Misuse Statutes, 78 N.Y.U. L.
Rev. 1596, 1658 (2003) (“Applying a contract-based theory of
authorization in a criminal context ... may be constitutionally
overbroad, criminalizing a great deal beyond core criminal
conduct, including acts protected by the First Amendment.”).
Rather, only code-based restrictions, which “carve[ ] out a
virtual private space within the website or service that requires
proper authentication to gain access,” remove those protected
portions of a site from the public forum. Orin S. Kerr, Essay,
Norms of Computer Trespass, 116 Colum. L. Rev. 1143, 1171
(2016). Stealing another's credentials, or breaching a site's
security to evade a code-based restriction, therefore remains
unprotected by the First Amendment.


*14  To return to the National Mall example, suppose that
a food truck remains stationed on the Mall but boards up
for the night, and the owner returns home. By shutting the
food in a truck, perhaps along with her cooking instructions,
the owner has placed a barrier between that property and
the public forum outside. Thus, while the police could not
arrest a customer for telling others in line that the food tastes
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terrible, or for reading the menu on the truck's exterior, they
could arrest that customer for breaking into the boarded-up
truck seeking confidential culinary information. This is true
even if the customer claimed she was doing so in order to
broadcast to the world the truck's substandard ingredients
and ill-conceived recipes. While the First Amendment has
free rein on the Mall generally, it does not protect those who
circumvent barriers that demarcate private areas, even if those
private areas are surrounded by an otherwise public forum.
This distinction guides the Court's analysis here.


B. Standing
Before reaching the merits of plaintiffs' claims, the Court
must assure itself that they have standing—a sufficient
stake to transform this dispute into one of the “Cases” or
“Controversies” on which federal courts may pass judgment.
U.S. Const. art. III, § 2. “The ‘irreducible constitutional
minimum of standing contains three elements’: (1) injury-in-
fact, (2) causation, and (3) redressability.” Rainbow/PUSH
Coal. v. FCC, 330 F.3d 539, 542 (D.C. Cir. 2003) (quoting
Lujan v. Defs. of Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992) ). Plaintiffs must plead or prove each
element of standing “with the manner and degree of evidence
required at the successive stages of the litigation.” Lujan,
504 U.S. at 561, 112 S.Ct. 2130. Here, therefore, “general
factual allegations of injury resulting from the defendant's
conduct may suffice” to allege standing, “for on a motion to
dismiss we ‘presum[e] that general allegations embrace those
specific facts that are necessary to support the claim.’ ” Id.
(alteration in original) (citation omitted). For any given claim
or form of relief, “the presence of one party with standing is
sufficient” to reach the issue. Rumsfeld v. Forum for Acad. &
Institutional Rights, Inc., 547 U.S. 47, 53 n.2, 126 S.Ct. 1297,
164 L.Ed.2d 156 (2006).


Because this is a pre-enforcement challenge, plaintiffs must
meet more specific conditions to satisfy the injury-in-fact
requirement. They must plausibly allege “an intention to
engage in a course of conduct [1] arguably affected with a
constitutional interest, but [2] proscribed by a statute, and [3]
[that] there exists a credible threat of prosecution thereunder.”
Susan B. Anthony List v. Driehaus, ––– U.S. ––––, 134
S.Ct. 2334, 2342, 189 L.Ed.2d 246 (2014) (quoting Babbitt
v. United Farm Workers Nat'l Union, 442 U.S. 289, 298,
99 S.Ct. 2301, 60 L.Ed.2d 895 (1979) ). The government
argues that plaintiffs cannot meet this test. See Def.'s Mem.
at 8–19. Plaintiffs contend that they do intend to engage in
constitutionally protected speech, and that they have pled a
credible threat of prosecution. See Pls.' Mem. of P. & A. in


Opp'n to Def.'s Mot. to Dismiss (“Pls.' Mem.”) [ECF No. 13]
at 18–30. It is clear that any injury to plaintiffs is caused by the
government's criminalization of websites' ToS, and that the
declaratory and injunctive relief plaintiffs seek, see Compl.
at 46–47, would redress the injury. Therefore, the question is
whether plaintiffs allege a sufficient injury in the first place.


Generally speaking, a court's standing analysis must be
“especially rigorous when reaching the merits of the *15
dispute would force us to decide whether an action taken by
one of the other two branches of the Federal Government
was unconstitutional.” Raines v. Byrd, 521 U.S. 811, 819–20,
117 S.Ct. 2312, 138 L.Ed.2d 849 (1997). However, the D.C.
Circuit has interpreted the Supreme Court's pre-enforcement
standing doctrine broadly in the First Amendment sphere.
Indeed, “the courts have shown special solicitude to pre-
enforcement challenges brought under the First Amendment.”
N.Y. Republican State Comm. v. SEC, 799 F.3d 1126, 1135
(D.C. Cir. 2015). Therefore, the Circuit has found, “the courts'
willingness to permit pre-enforcement review is ‘at its peak’
when claims are rooted in the First Amendment.” Id. at 1135
(citation omitted). “Pre-enforcement review, particularly in
the First Amendment context, does not require plaintiffs to
allege that they ‘will in fact’ violate the regulation in order
to demonstrate an injury.” U.S. Telecom Ass'n v. FCC, 825
F.3d 674, 739 (D.C. Cir. 2016) (quoting Driehaus, 134 S.Ct.
at 2345), reh'g en banc denied, 855 F.3d 381 (D.C. Cir.), cert.
docketed, No. 17–504 (U.S. Oct. 3, 2017). Nor need they
show that they are likely to be prosecuted. Rather, “[s]tanding
‘to challenge laws burdening expressive rights requires only
a credible statement by the plaintiff of intent to commit
violative acts and a conventional background expectation that
the government will enforce the law.’ ” Id. (quoting Act Now
to Stop War & End Racism Coal. v. District of Columbia
(ANSWER I), 589 F.3d 433, 435 (D.C. Cir. 2009) ).


1. “Arguably Affected With a Constitutional Interest”
Plaintiffs assert that their conduct falls within three categories
of First Amendment-protected activity. Scraping data from
their target websites, they allege, is subject to the First
Amendment right to record or preserve information. Pls.'
Mem. at 10–14. Moreover, employing bots and sock puppets
and creating false user accounts constitute harmless false
speech. Id. at 14–17. And their planned post-research
activities are protected by the right to publish. Id. at 17–
18. All of these claims are sufficiently plausible to conclude
that plaintiffs' proposed conduct is “arguably affected with a
constitutional interest.” Driehaus, 134 S.Ct. at 2342.
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First, scraping plausibly falls within the ambit of the
First Amendment. “[T]he First Amendment goes beyond
protection of the press and the self-expression of individuals
to prohibit government from limiting the stock of information
from which members of the public may draw.” First Nat.
Bank of Boston v. Bellotti, 435 U.S. 765, 783, 98 S.Ct.
1407, 55 L.Ed.2d 707 (1978). The Supreme Court has made
a number of recent statements that give full First Amendment


application to the gathering and creation of information.3


Additionally, six courts of appeals have found that individuals
have a First Amendment *16  right to record at least some
matters of public interest, in order to preserve and disseminate


ideas.4 That plaintiffs wish to scrape data from websites
rather than manually record information does not change the
analysis. Scraping is merely a technological advance that
makes information collection easier; it is not meaningfully
different from using a tape recorder instead of taking written
notes, or using the panorama function on a smartphone instead
of taking a series of photos from different positions. And, as
already discussed, the information plaintiffs seek is located
in a public forum. Hence, plaintiffs' attempts to record the
contents of public websites for research purposes are arguably
affected with a First Amendment interest.


Second, plaintiffs have a First Amendment interest in
harmlessly misrepresenting their identities to target websites.
The complaint alleges that plaintiffs' research requires them to
create false employer and job-seeker profiles on employment
websites, and to use sock puppets to make it appear to a
number of housing and employment sites that multiple people
are accessing the information they have made available.
Compl. ¶¶ 88–93, 114–21. Because “some false statements
are inevitable if there is to be an open and vigorous expression
of views in public and private conversation,” and because
“[t]he Government has not demonstrated that false statements
generally should constitute a new category of unprotected
speech,” false claims that are not “made to effect a fraud or
secure moneys or other valuable considerations” fall within
First Amendment protection. United States v. Alvarez, 567
U.S. 709, 718, 722–23, 132 S.Ct. 2537, 183 L.Ed.2d 574
(2012). Plaintiffs allege that their conduct will cause minimal,
if any, harm to the targeted websites, and that they will take
steps to avoid affecting third-party users of the website (such
as informing job seekers that their fake positions are fake).
Compl. ¶¶ 96, 120, 125. Thus, plaintiffs' harmless false or
misleading speech to website owners is arguably affected with


a constitutional interest.5


Third, plaintiffs contend that they have the right, and the
desire, to publish the results of their research, and that
some sites' ToS prohibit them from doing so without prior
permission or else employ anti-disparagement clauses. Pls.'
Mem. at 17. The Supreme Court has made very clear
that the right to publish falls within the core of the First
Amendment's protections. See, e.g., Bartnicki v. Vopper, 532
U.S. 514, 527, 121 S.Ct. 1753, 149 L.Ed.2d 787 (2001)
(“As a general matter, ‘state action to punish the publication
of truthful information seldom can satisfy constitutional
standards.’ ” (quoting *17  Smith v. Daily Mail Publishing
Co., 443 U.S. 97, 102, 99 S.Ct. 2667, 61 L.Ed.2d 399
(1979) ). Applying criminal sanctions for publishing original
material that uses publicly available information, or for
making negative statements about a website, triggers First
Amendment scrutiny.


The government raises two overarching objections to all
of these alleged rights. It initially claims that the First
Amendment does not regulate the decisions that private
entities make about how to control access to their private
websites—in other words, that there is no state action here.
See Def.'s Mem. at 21–24; Def.'s Reply at 6–12; see also
Columbia Broad. Sys., Inc. v. Democratic Nat. Comm., 412
U.S. 94, 114, 93 S.Ct. 2080, 36 L.Ed.2d 772 (1973) (“[The
First Amendment] is a restraint on government action, not that
of private persons.”). However, private speech prohibitions
can still implicate the First Amendment when given the
imprimatur of state protection through civil or criminal
law. See, e.g., New York Times Co. v. Sullivan, 376 U.S.
254, 265, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964). Moreover,
plaintiffs claim injury from a potential criminal action against
them—and “a criminal prosecution under the CFAA would
undoubtedly constitute state action” because the government
itself is policing website ToS violations. hiQ Labs, Inc. v.
LinkedIn Corp., 273 F.Supp.3d 1099, 1114 n.12 (N.D. Cal.
Aug. 14, 2017), appeal docketed, No. 17–16783 (9th Cir.
Sept. 6, 2017).


The government also claims that the First Amendment does
not protect plaintiffs' conduct because, under Zemel v. Rusk,
381 U.S. 1, 16–17, 85 S.Ct. 1271, 14 L.Ed.2d 179 (1965), and
Houchins v. KQED, Inc., 438 U.S. 1, 10–11, 98 S.Ct. 2588, 57
L.Ed.2d 553 (1978) (plurality opinion), the First Amendment
does not create a right to acquire information in whatever
manner one desires. Def.'s Mem. at 10–12. In Zemel, the
Court held that the government did not implicate any First
Amendment rights by refusing to issue the plaintiff a passport
to visit Cuba, which the plaintiff claimed interfered with his
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ability to acquaint himself with the effects of the government's
policies in relation to Cuba. 381 U.S. at 16, 85 S.Ct. 1271. The
Court rejected the claim, stating that “[t]he right to speak and
publish does not carry with it the unrestrained right to gather
information.” Id. at 17, 85 S.Ct. 1271. Then, in Houchins, the
Court held that journalists had no special First Amendment
right to access inmates in a jail just because they sought to
write stories about the jail; the Court rejected the “notion
that the First Amendment confers a right of access to news
sources.” 438 U.S. at 11, 98 S.Ct. 2588. However, the Court
did note that “[t]he right to receive ideas and information is
not the issue in this case,” and that “[t]he issue is a claimed
special privilege of access.” Id. at 12, 98 S.Ct. 2588. Thus,
“[t]here is an undoubted right to gather news ‘from any source
by means within the law,’ ” but the First Amendment does
not “compel[ ] others—private persons or governments—to
supply information.” Id. at 11, 98 S.Ct. 2588.


Here, plaintiffs are not asking the Court to force private
websites to provide them with information that others cannot
get. Instead, they seek only to prevent the government from
prosecuting them for obtaining or using information that
the general public can access—though they wish to do so
in a manner that could have private consequences, such
as a website banning them or deleting their accounts. See
Compl. ¶ 4 (“[Plaintiffs] have no intent ... to access any data
or information that is not made available to the public.”).
Because plaintiffs neither want a special privilege of access
nor seek to force websites *18  to give them otherwise
unobtainable information, the Zemel and Houchins line of
cases is inapposite here. Plaintiffs therefore plausibly allege
that their conduct is arguably affected with a constitutional
interest.


2. “Proscribed by a Statute”
Under D.C. Circuit precedent, “at the motion to dismiss stage,
a plaintiff's non-frivolous contention regarding the meaning
of a statute must be taken as correct for purposes of standing.”
Info. Handling Servs., Inc. v. Def. Automated Printing Servs.,
338 F.3d 1024, 1030 (D.C. Cir. 2003). Because plaintiffs'
reading of the statute to encompass all ToS violations is
not frivolous, and because plaintiffs allege that their conduct
would violate websites' ToS, it is clear for standing purposes
that their intended actions would violate the statute.


The government contests this conclusion in only one instance.
In two sentences in its reply brief, the government claims
that plaintiffs lack standing for any injuries relating to their
ability to publish. As the government sees it, “[t]he Complaint


contains no allegation that any website on which plaintiffs
intend to conduct their activity contains” a restriction on
future publication, “and plaintiffs lack standing to assert
claims based on hypothetical circumstances.” Def.'s Reply at
12.


This argument is unavailing. True, plaintiffs do not
explicitly allege that their target websites restrict subsequent
publication. But the complaint does allege that “[p]laintiffs
wish to ... report on their findings to the public,” and
that “[t]he research, testing, and investigative methods they
have designed would, if carried out, violate the [Access]
Provision, because they all require violating the [ToS] of
the targeted website.” Compl. ¶¶ 134–35 (emphasis added);
see also id. ¶ 160 (“Plaintiffs wish to have the option of
publishing the results of their research, including any findings
of discrimination, even if a target website's ToS prohibit doing
so.”). “[O]n a motion to dismiss we presum[e] that general
allegations embrace those specific facts that are necessary
to support the claim.” Food & Water Watch, Inc. v. Vilsack,
808 F.3d 905, 913 (D.C. Cir. 2015) (second alteration in
original) (citation omitted). Plaintiffs' allegations allow for
the presumption that reporting on their research findings
would violate some targeted websites' ToS. While far from the
degree of proof necessary for summary judgment, see Lujan,
504 U.S. at 561, 112 S.Ct. 2130, at this early stage plaintiffs
have plausibly alleged that the CFAA prevents all of their
conduct.


3. “Credible Threat of Prosecution”
Even if plaintiffs' intended conduct is arguably affected
with a constitutional interest, and is prohibited by the
CFAA, plaintiffs still must show that there is a credible
threat of prosecution for that conduct under the statute. See
Driehaus, 134 S.Ct. at 2342. The government asserts that
plaintiffs cannot meet this test, because “plaintiffs make no
allegation that the government has threatened them with
CFAA enforcement,” plaintiffs “cite no instances in which
the government has enforced the challenged provision for
harmless [ToS] violations,” and DOJ “has expressly stated
that it has no intention of prosecuting harmless [ToS]
violations that are not in furtherance of other criminal activity
or tortious conduct.” Def.'s Reply at 13. The government
is, for the most part, correct on the facts. The complaint
does not allege that plaintiffs have actually been threatened
with prosecution. The two cases plaintiffs cite to show that
prosecutors have used the Access Provision to punish ToS
violations *19  did, in fact, involve harmful conduct. And
DOJ's guidance to federal prosecutors does discourage them



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965106550&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965106550&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139500&pubNum=0000780&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139500&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139500&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139500&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965106550&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139500&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003537241&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1030

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003537241&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1030

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037858741&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_913&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_913

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037858741&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_913&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_913

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992106162&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033594055&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_708_2342&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_2342





Sandvig v. Sessions, 315 F.Supp.3d 1 (2018)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 9


—though somewhat tepidly—from bringing CFAA cases
based solely on harmless ToS violations. See U.S. Att'y Gen.,
Intake and Charging Policy for Computer Crimes Matters
(“Charging Policy”) (Sept. 11, 2014) [ECF No. 15–1] at 5.


However, both Supreme Court and D.C. Circuit precedent
create a low standing bar in cases like this one. Because
plaintiffs “challenge [a] law[ ] burdening expressive rights,”
and because their complaint provides “a credible statement ...
of intent to commit violative acts,” plaintiffs may rely on the
“conventional background expectation that the government
will enforce the law.” U.S. Telecom Ass'n, 825 F.3d at 739
(citation omitted); accord Act Now to Stop War & End
Racism Coal. v. District of Columbia (ANSWER II), 846
F.3d 391, 401–02 (D.C. Cir. 2017), cert. denied, ––– U.S.
––––, 138 S.Ct. 334, 199 L.Ed.2d 213 (2017) (mem.). Indeed,
the D.C. Circuit has occasionally found standing without
inquiring into whether the government has actually enforced
the challenged restriction. See U.S. Telecom Ass'n, 825 F.3d
at 739–40.


Here, there are sufficient indications of a credible threat
to enforce the Access Provision, both in general and as
applied to plaintiffs' activities. To begin with, the parties have
sparred over whether DOJ has enforced the Access Provision
specifically against harmless ToS violations. See Compl. ¶ 31;
Def.'s Mem. at 14–17; Pls.' Mem. at 3–4, 25. Yet a number
of cases have looked to whether the statutory provision as a
whole—or at least the particular term being challenged—has
been enforced through prosecutions, without asking whether
the facts were similar to those the plaintiffs alleged. See, e.g.,
Holder v. Humanitarian Law Project, 561 U.S. 1, 16, 130
S.Ct. 2705, 177 L.Ed.2d 355 (2010); Babbitt, 442 U.S. at
302, 99 S.Ct. 2301; N. Carolina Right to Life, Inc. v. Bartlett,
168 F.3d 705, 710 (4th Cir. 1999). If one need only find a
history of enforcement of the Access Provision generally, or
enforcement of the “exceeds authorized access” language in
particular, plaintiffs would have no trouble showing that there
is a significant history. Indeed, the Supreme Court decided
a case just two years ago that involved a prosecution under
the Access Provision, in part for exceeding authorized access.
Musacchio v. United States, ––– U.S. ––––, 136 S.Ct. 709,


713 & n.1, 193 L.Ed.2d 639 (2016).6


Even looking more closely at similar factual scenarios,
plaintiffs have shown that prosecutions have stemmed from
close enough facts that it would be credible to fear a future
prosecution for their own activities. Plaintiffs cite two cases
in which individuals were prosecuted under the Access


Provision for violating ToS agreements: United States v.
Lowson, No. 10–cr–114 (KSH), 2010 WL 9552416 (D.N.J.
Oct. 12, 2010), and United States v. Drew, 259 F.R.D. 449
(C.D. Cal. 2009). Compl. ¶ 31. Lowson, as the government
points out, did not solely involve violations of website ToS;
it also involved ticket scalpers' attempts “to defeat code-
based security *20  restrictions” on Ticketmaster's website.
2010 WL 9552416, at *5. However, the indictment alleged
“both contract- and code-based violations,” id. at *6, and laid
out the websites' prohibitions that the defendants allegedly
violated, see Superseding Indictment at 5–9, Lowson, 2010
WL 9552416 (No. 10–cr–114), ECF No. 10–2. More directly
on point is Drew, in which the government prosecuted a
woman for lying about her age and creating a false account
on Myspace in order to cyberbully her daughter's teenage
classmate—thus violating Myspace's ToS in order to commit
the tort of intentional infliction of emotional distress. 259
F.R.D. at 452. Prosecutors included both a felony count
under the Access Provision—because the violation was in
furtherance of a tortious act—and a misdemeanor count for
the standalone ToS violations. Id. at 451. The jury acquitted
Drew on the felony count, id.; the court then dismissed
the misdemeanor conviction, as coverage of ToS violations
rendered the Access Provision unconstitutionally vague, id.
at 467.


That the government brought the Drew case without enough
evidence to ultimately prove the added harm required for
a felony conviction, and chose to include a misdemeanor
count for harmless ToS violations, lends some credibility to
plaintiffs' fears of prosecution. The government also does not
know whether prosecutors may have employed the Access
Provision to obtain plea agreements in which defendants
admitted to harmless ToS violations. See Tr. of Mot. Hr'g


[ECF No. 20] at 17:15–18:13.7 These prior prosecutions,
whether under the Access Provision generally or under related
factual circumstances, provide “somewhat more than the
‘conventional background expectation that the government
will enforce the law.’ ” ANSWER I, 589 F.3d at 435 (citation
omitted). Thus, even if more were necessary, plaintiffs have
provided it.


Finally, the government has not expressly disavowed any
intent to prosecute plaintiffs, which would defeat the normal
expectation of enforcement. The government points to a 2014
memorandum that the Attorney General sent to United States
Attorneys regarding charging policy under the CFAA, which
the government claims is the current “binding guidance” on
this issue. Def.'s Reply at 14. According to the government,
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plaintiffs' fear of prosecution is “implausible” because (1)
the charging policy focuses on several factors that would
not apply to harmless ToS violations, (2) prosecutions based
solely on such violations are discouraged, and (3) attorneys
must consult with the Criminal Division of DOJ before
making CFAA charging decisions. Id. However, to disprove
an otherwise credible threat of prosecution, courts have
normally required an explicit statement “that plaintiffs will
not be prosecuted if they do what they say they wish to
do.” Humanitarian Law Project, 561 U.S. at 16, 130 S.Ct.
2705. The government has not made such a declaration.
DOJ's charging policy states that, “if the defendant exceeded
authorized access solely by violating an access restriction
contained in a contractual agreement or [ToS] with an Internet
service provider or website, federal prosecution may not be
warranted.” Charging Policy at 5 (emphasis added). This is a


far cry from the sort of disavowal required by case law.8


*21  In an attempt to provide such a disavowal, and at
the Court's suggestion, the government filed an affidavit
from John T. Lynch, Jr., Chief of the Computer Crime and
Intellectual Property Section of the Criminal Division of DOJ.
Aff. of John T. Lynch, Jr. [ECF No. 21–1]. He points to
the charging factors mentioned above, id. at 2–3, and states
that he “do[es] not expect that the Department would bring
a CFAA prosecution based on such facts and de minimis
harm,” id. at 3. But many things that we do not expect in
fact come to pass. An official's prognostication does not
substitute for a declaration of non-prosecution. Moreover,
even explicit disavowals are most valuable when they are
made “on the basis of the Government's own interpretation
of the statute and its rejection of plaintiffs' interpretation
as unreasonable.” Blum v. Holder, 744 F.3d 790, 798 (1st
Cir. 2014). Here, the government has implicitly—and in
past prosecutions, explicitly—read the Access Provision to
include ToS violations. See Charging Policy at 4–5. “[T]o
rely upon prosecutorial discretion to narrow the otherwise
wide-ranging scope of a criminal statute's highly abstract
general statutory language places great power in the hands
of the prosecutor.” Marinello v. United States, No. 16-1144,
––– U.S. ––––, 138 S.Ct. 1101, 200 L.Ed.2d 356, 2018 WL
1402426, at *6 (Mar. 21, 2018). The Constitution “does not
leave us at the mercy of noblesse oblige,” United States v.
Stevens, 559 U.S. 460, 480, 130 S.Ct. 1577, 176 L.Ed.2d 435
(2010), which is all the government ultimately offers.


One final point. Until now, this standing analysis has focused
on plaintiffs' First Amendment challenge. But plaintiffs also
bring due process claims. In Seegars v. Gonzales, 396 F.3d


1248 (D.C. Cir. 2005), the D.C. Circuit applied a more
rigorous “imminence” standard for non-First-Amendment
constitutional claims. But the court took pains to point
out that it was forced to follow circuit precedent that
conflicted with the Supreme Court's and the D.C. Circuit's
own laxer standing test for First Amendment pre-enforcement
challenges. See id. at 1252–54. Subsequent cases have
confirmed that the “more demanding standard” required by
Seegars does not apply when challenging “laws burdening
expressive rights.” ANSWER I, 589 F.3d at 435. Here,
plaintiffs' Fifth Amendment claims allege an injury-in-fact
essentially identical to that alleged for their First Amendment
claims. Pls.' Mem. at 23 n.2. Both the Supreme Court and
the D.C. Circuit have upheld standing for dual First- and
Fifth-Amendment pre-enforcement challenges, under a less
rigorous imminence standard, without distinguishing between
the two amendments for standing purposes. See Humanitarian
Law Project, 561 U.S. at 11–12, 15–16, 130 S.Ct. 2705;
ANSWER II, 846 F.3d at 396, 401–02; ANSWER I, 589 F.3d
at 434–35. Plaintiffs therefore have standing to bring their
Fifth Amendment claims along with their First Amendment
ones.


*22  For the foregoing reasons, plaintiffs have plausibly pled
standing at the motion to dismiss stage, and the government's
Rule 12(b)(1) motion will be denied.


C. Interpreting the Statute
Plaintiffs allege only constitutional claims in this case. Likely
because they are bringing a pre-enforcement challenge, they
are not claiming that the statute, properly read, does not
apply to them. However, nearly all of their claims require the
Court to determine the reach of the Access Provision before
deciding the constitutional question. Since the Court does not
accept plaintiffs' legal conclusions as true for purposes of a
motion to dismiss under Rule 12(b)(6), see Doe v. Rumsfeld,
683 F.3d 390, 391 (D.C. Cir. 2012), plaintiffs' reading of the
statute to cover their conduct does not control. Instead, the
Court must interpret the law.


Courts are split as to how to read the relevant provisions. The
CFAA defines the phrase “exceeds authorized access” as “to
access a computer with authorization and to use such access
to obtain or alter information in the computer that the accesser
is not entitled so to obtain or alter.” 18 U.S.C. § 1030(e)(6).
The Second, Fourth, and Ninth Circuits have held that this
language prohibits only unauthorized access to information.
See United States v. Valle, 807 F.3d 508, 523–28 (2d Cir.
2015); WEC Carolina Ener. Solutions LLC v. Miller, 687
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F.3d 199, 206 (4th Cir. 2012); Nosal, 676 F.3d at 863; see
also Pulte Homes, Inc. v. Laborers' Int'l Union of N. Am.,
648 F.3d 295, 304 (6th Cir. 2011) (stating, based on Ninth
Circuit precedent, that “an individual who is authorized to
use a computer for certain purposes but goes beyond those
limitations ... has ‘exceed[ed] authorized access’ ” (citation
omitted) (alteration in original) ). Meanwhile, the First, Fifth,
and Eleventh Circuits have held that it also covers (at least
in some instances) unauthorized use of information that a
defendant was authorized to access only for specific purposes.
See EF Cultural Travel BV v. Explorica, Inc., 274 F.3d 577,
583 (1st Cir. 2001); United States v. John, 597 F.3d 263, 271
(5th Cir. 2010); United States v. Rodriguez, 628 F.3d 1258,
1263 (11th Cir. 2010); see also Int'l Airport Centers, LLC v.
Citrin, 440 F.3d 418, 420–21 (7th Cir. 2006) (holding that an
employee who deleted his employer's files in violation of his
employment contract had terminated the agency relationship
that authorized him to access the information). Courts have
also split over whether violating a website's ToS exceeds


authorized access for purposes of the CFAA.9 The D.C.
Circuit has never opined *23  on either question. Several
district judges in this Circuit, however, have held that the
provision only applies to unauthorized access to information,
not to unauthorized use of properly accessed material. See
Hedgeye Risk Mgmt., LLC v. Heldman, 271 F.Supp.3d 181,
194–95 (D.D.C. 2017) (collecting cases).


At one point in their briefing, plaintiffs suggest a different
dividing line: a limiting construction that carves out harmless
ToS violations from the statute. Pls.' Mem. at 31–33, 35.
However, “[t]he text will not bear such a reading.” INS
v. Yueh-Shaio Yang, 519 U.S. 26, 30, 117 S.Ct. 350, 136
L.Ed.2d 288 (1996). It is one thing to carve out such
violations by determining that the statute is unconstitutional
as applied, but the text of the statute itself—“exceeds
authorized access”—and its statutory definition do not appear
to allow for such a surgical slicing off of conduct. How does
the text differentiate between ToS violations and violations of
employers' computer use policies, for instance? And how does
the text distinguish between “[ToS] violations alone,” Pls.'
Mem. at 35, and ToS violations that cause damage or involve
fraud, which plaintiffs admit are covered by §§ 1030(a)(4) and
(a)(5), id. at 31–32? One can just as easily “use [authorized]
access to obtain or alter information in the computer that the
accesser is not entitled so to obtain or alter,” § 1030(e)(6),
whether it is a website or some other entity that is doing the
authorizing, and whether the violation is harmful or harmless.


The question thus remains whether “exceeds authorized
access” refers to access alone or to access, use, and other
violations. The Court finds the narrow interpretation adopted
by the Second, Fourth, and Ninth Circuits—and by numerous
other district judges in this Circuit—to be the best reading of
the statute. First, the text itself more naturally reads as limited
to violations of the spatial scope of one's permitted access. To
“exceed[ ] authorized access,” one must have permission to
access the computer at issue, and must “use such access”—
i.e., one's authorized presence on the computer—“to obtain or
alter information in the computer.” Id. Thus, unlike the phrase
“unauthorized access” used alongside it in several CFAA
provisions, the phrase “exceeds authorized access” refers not
to an outside attack but rather to an inside job. See, e.g.,
Nosal, 676 F.3d at 858. The rest of the definition requires
that the information at issue be information “that the accesser
is not entitled so to obtain or alter.” Id. The key word here
is “entitled.” “And, in context, the most ‘sensible reading of
“entitled” is as a synonym for “authorized.’ ” ” Hedgeye,
271 F.Supp.3d at 194 (quoting Nosal, 676 F.3d at 857). The
focus is thus on whether someone is allowed to access a
computer at all, in the case of “unauthorized access,” or on
whether someone is authorized to obtain or alter particular
information, in the case of “exceeds authorized access.” In
neither instance does the statute focus on how the accesser


plans to use the information.10


*24  The statutory context buttresses this narrower reading
of the text. Reading “exceeds authorized access” to turn on
the accesser's purpose in seeking out the information would
eliminate a major difference between the Access Provision
—which has no purpose requirement—and other provisions
that require intent to defraud. E.g., 18 U.S.C. § 1030(a)
(4). It would also water down the difference between the
misdemeanor penalty provisions and the felony provisions
that enhance sentences for violations committed for fraud or
financial gain. Id. § 1030(c)(2); see also S. Rep. No. 104–
357, at 8 (1996) (“[T]he statutory penalties are structured
to provide that obtaining information of minimal value is
only a misdemeanor, but obtaining valuable information,
or misusing information in other more serious ways, is a
felony.” (emphasis added) ). After all, just about any attempt
to use proprietary information to defraud or for personal or
commercial gain would likely violate a computer use policy
or website ToS. See Nosal, 676 F.3d at 858 n.4. Congress
knew how to draft a specific intent requirement, and did so in
these other sections of the CFAA. It would be rather odd, then,
for Congress to also smuggle a specific intent factor into its
definition of the actus reus of the offense. While this context is
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certainly not dispositive—Congress often drafts overlapping
or even redundant provisions—it is best to avoid readings that
“would render superfluous another part of the same statutory
scheme.” Marx v. Gen. Revenue Corp., 568 U.S. 371, 386,
133 S.Ct. 1166, 185 L.Ed.2d 242 (2013).


Legislative history also points to an access-based, rather
than an intended-use-based, reading of “exceeds authorized
access.” The Second Circuit has already canvassed in
great detail the congressional intent and history behind the
definition of “exceeds authorized access,” see Valle, 807 F.3d
at 525–26, and this Court will not repeat it here. This Court
agrees with the Second Circuit, however, that “the legislative
history consistently characterizes the evil to be remedied
—computer crime—as ‘trespass’ into computer systems or
data, and correspondingly describes ‘authorization’ in terms
of the portion of the computer's data to which one's access
rights extend.” Id. at 525. Congress thus viewed exceeding
authorized access as the digital equivalent of being allowed
into a house but entering a room within it that the owner has
declared to be off-limits. A sensible conception, particularly
considering that the language at issue was written in 1986—
before the World Wide Web or websites existed. See Kerr,
Norms of Computer Trespass, supra, at 1161.


The amendment history of the definition supports this
reading. The initial language of the CFAA applied to
anyone who, knowingly “having accessed a computer with
authorization, uses the opportunity such access provides
for purposes to which such authorization does not extend,
and thereby obtains information.” Counterfeit Access Device
and Computer Fraud and Abuse Act of 1984, Pub. L. No.
98–473, tit. II, ch. 21, § 2102(a), 98 Stat. 1837, 2190–91
(emphasis added). In 1986, however, in a section entitled
“Modification of Authorized Access Aspect of Offenses,”
Congress replaced this language with the phrase “exceeds
authorized access,” and, in a section entitled “Conforming
Amendments to Definitions Provision,” added the current
definition of that phrase. See Computer Fraud and Abuse Act
of 1986, Pub. L. No. 99–474, § 2(c), (g)(4), 100 Stat. 1213,
1215. It is not clear that Congress intended this language
change to be substantive. See S. Rep. No. 99–432, at 9
(1986) (“The Committee intends this change to simplify the
language in 18 U.S.C. 1030(a)(1) and (2), and the phrase
‘exceeds authorized access' is defined separately in Section
(2)(g) of *25  the bill.”); 132 Cong. Rec. 28,821 (1986)
(statement of Rep. Hughes) (stating, as the chairman of the
drafting subcommittee just before final passage, that “the
basic thrust of this bill remains its three new offenses with


some minor changes in the existing law”). Yet it is notable
that Congress did not simply transpose the existing, purpose-
oriented language into the definition section—which still
would have simplified the language of § 1030(a), as desired
—but instead replaced it with new language that focuses
on authorization to access particular information. Indeed, if
Congress did not think it was making a substantive change,
the legislative history suggests that this was because Congress
thought the initial language also was limited to access, since
“when Congress referenced the user's ‘purposes,’ it spoke in
terms of the particular computer files or data to which the
user's access rights extended.” Valle, 807 F.3d at 526.


Finally, plaintiffs raise numerous First and Fifth Amendment
concerns with the Access Provision that would arise out of
reading “exceeds authorized access” to include the purpose
or use restrictions that appear in many ToS. When a court
is “deciding which of two plausible statutory constructions
to adopt,” and when “one of them would raise a multitude
of constitutional problems, the other should prevail.” Clark
v. Martinez, 543 U.S. 371, 380–81, 125 S.Ct. 716, 160
L.Ed.2d 734 (2005). This maxim holds doubly true for
criminal statutes. See Marinello, 2018 WL 1402426, at *4,
138 S.Ct. at 1106 (“[Courts] have traditionally exercised
restraint in assessing the reach of a federal criminal statute,
both out of deference to the prerogatives of Congress and
out of concern that ‘a fair warning should be given to the
world in language that the common world will understand,
of what the law intends to do if a certain line is passed.’
” (citation omitted) ). While the CFAA's text and legislative
history point strongly toward an access-only interpretation of
“exceeds authorized access,” a broader reading is not entirely
implausible; therefore, constitutional avoidance applies. Cf.
Jennings v. Rodriguez, ––– U.S. ––––, 138 S.Ct. 830, 842,
200 L.Ed.2d 122 (2018). In interpreting the statutory text,
the Court need not determine whether plaintiffs' constitutional
arguments would actually win the day. Rather, the Court
undertakes “a narrow inquiry” into whether one reading
“presents a significant risk that [constitutional provisions]
will be infringed.” NLRB v. Catholic Bishop of Chicago, 440
U.S. 490, 533, 99 S.Ct. 1313, 59 L.Ed.2d 533 (1979).


Here, significant risks abound. By providing for both civil and
criminal enforcement of websites' limitless ToS—including
enforcement by the same entities that write the ToS—a
broader reading of the CFAA “would appear to criminalize a
broad range of day-to-day activity” and “subject individuals
to the risk of arbitrary or discriminatory prosecution and
conviction,” raising Fifth Amendment concerns. United
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States v. Kozminski, 487 U.S. 931, 949, 108 S.Ct. 2751,
101 L.Ed.2d 788 (1988); see Valle, 807 F.3d at 527–28;
Nosal, 676 F.3d at 862. By incorporating ToS that purport
to prohibit the purposes for which one accesses a website or
the uses to which one can put information obtained there,
the CFAA threatens to burden a great deal of expressive
activity, even on publicly accessible websites—which brings
the First Amendment into play. See Packingham, 137 S.Ct. at
1736. If “exceeds authorized access” is read broadly, plaintiffs
claim, the Access Provision could even run afoul of the Fifth
Amendment by delegating power to private parties to define
restrictions “limitless in time and space,” which can then
operate as petty civil and criminal codes. Pls.' Mem. at 10;
see *26  Ass'n of Am. R.Rs. v. U.S. Dep't of Transp. (Ass'n
of Am. R.Rs. II), 821 F.3d 19, 31 (D.C. Cir. 2016) (“[T]he
Supreme Court has consistently concluded the delegation of
coercive power to private parties can raise ... due process
concerns.”); Note, The Vagaries of Vagueness: Rethinking
the CFAA as a Problem of Private Nondelegation, 127 Harv.
L. Rev. 751, 768–71 (2013) (arguing that a broadly-read
CFAA violates the nondelegation doctrine). One need neither
slay nor succumb to this Hydra-headed set of objections to
acknowledge it as formidable.


All of these factors, therefore, lead the Court to adopt a narrow


reading of the term “exceeds authorized access.”11 Just as
an individual “accesses a computer ‘without authorization’
when he gains admission to a computer without approval,”
an individual “ ‘exceeds authorized access’ when he has
approval to access a computer, but uses his access to obtain or
alter information that falls outside the bounds of his approved
access.” WEC Carolina, 687 F.3d at 204.


This interpretation gets us far, but not all the way. At oral
argument, both parties agreed that the Access Provision
applies only to access restrictions. See Tr. of Mot. Hr'g at
19:17–20:3, 34:10–35:22. But they have very different ideas
about what that means. The government treats this difference
as a largely temporal one. It argues that “the moment the
violation occurs is on access,” so that subsequent usage of
information lawfully obtained does not constitute a CFAA
violation. Id. at 20:12–:18. But the government also claims
that “it's appropriate to analyze the issue of whether access
is authorized according to a broad context of background
facts that could include limitations on the purpose for which
information is accessed,” such as “access restrictions that are
contained in the [ToS] that the website itself has prepared.”
Id. at 19:21–20:2. Plaintiffs, on the other hand, argue that
the distinction between access and use turns on the conduct


being prohibited, rather than whether the website attempts
to cast the conduct as related to access rather than use. Id.
at 61:17–:23. Plaintiffs' reading is the more natural one,
and better reflects the constitutional avoidance concerns that
support the Court's interpretation of the statute. Therefore, the
Court must make an objective inquiry into the conduct alleged
to violate websites' ToS. The focus is on what information
plaintiffs plan to access, not on why they wish to access it, the
manner in which they use their authorization to access it, or
what they hope to do with it.


Applying this standard, it becomes clear that most of
plaintiffs' proposed activities fall outside the CFAA's reach.
Scraping or otherwise recording data from a site that is
accessible to the public is merely a particular use of
information *27  that plaintiffs are entitled to see. The same
goes for speaking about, or publishing documents using,
publicly available data on the targeted websites. The use of
bots or sock puppets is a more context-specific activity, but it
is not covered in this case. Employing a bot to crawl a website
or apply for jobs may run afoul of a website's ToS, but it
does not constitute an access violation when the human who
creates the bot is otherwise allowed to read and interact with
that site. See Kerr, Norms of Computer Trespass, supra, at
1170. The website might purport to be limiting the identities
of those entitled to enter the site, so that humans but not
robots can get in. See Star Wars: Episode IV—A New Hope
(Lucasfilm 1977) (“We don’t serve their kind here! ... Your
droids. They’ll have to wait outside.”). But bots are simply
technological tools for humans to more efficiently collect
and process information that they could otherwise access
manually. Cf. Star Wars: Episode II—Attack of the Clones
(Lucasfilm 2002) (“[I]f droids could think, there'd be none of
us here, would there?”).


Out of plaintiffs' proposed activities, then, only Mislove
and Wilson's plan to create fictitious user accounts on
employment sites would violate the CFAA. Unlike plaintiffs'
other conduct, which occurs on portions of websites that
any visitor can view, creating false accounts allows Mislove
and Wilson to access information on those sites that is both
limited to those who meet the owners' chosen authentication
requirements and targeted to the particular preferences of


the user.12 Creating false accounts and obtaining information
through those accounts would therefore fall under the Access
Provision. With that in mind, the Court must turn to the
government's motion to dismiss plaintiffs' constitutional
claims.
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D. Freedom of Speech and Freedom of the Press
Plaintiffs first claim that the Access Provision violates the
First Amendment's guarantees of freedom of speech and of


the press.13 They assert that the provision is both facially
overbroad and unconstitutional as applied to their own
conduct. The Court will analyze these claims in turn.


1. Facial Overbreadth
Plaintiffs allege that the Access Provision “creates virtually
limitless restrictions on speech and expressive activity,” such
that the statute “is unconstitutionally overbroad on its face.”
Compl. ¶ 183. In a typical facial challenge, plaintiffs must
show “ ‘that no set of circumstances exists under which
[the Access Provision] would *28  be valid,’ ... or that the
statute lacks any ‘plainly legitimate sweep.’ ” Stevens, 559
U.S. at 472, 130 S.Ct. 1577 (citations omitted). However,
First Amendment cases allow for “ ‘a second type of facial
challenge,’ whereby a law may be invalidated as overbroad if
‘a substantial number of its applications are unconstitutional,
judged in relation to the statute's plainly legitimate sweep.’
” Id. at 473, 130 S.Ct. 1577 (citation omitted). This second,
lower bar is the one against which plaintiffs—and the Court
—measure their challenge.


The government argues that plaintiffs have failed to state a
plausible overbreadth claim. See Def.'s Reply at 18–19. The
Court agrees. “The first step in overbreadth analysis is to
construe the challenged statute; it is impossible to determine
whether a statute reaches too far without first knowing what
the statute covers.” United States v. Williams, 553 U.S. 285,
293, 128 S.Ct. 1830, 170 L.Ed.2d 650 (2008). The Court has
now done so. Plaintiffs have operated under the assumption
that the Access Provision covers all ToS violations; but,
properly read, the Access Provision incorporates only those
ToS that limit access to particular information. This fact
alone is enough to dispose of plaintiffs' overbreadth claim.
“Invalidation for overbreadth is strong medicine,” id. (citation
omitted), to be “employed ... sparingly and only as a last
resort,” Broadrick v. Oklahoma, 413 U.S. 601, 613, 93 S.Ct.
2908, 37 L.Ed.2d 830 (1973). A court should not invalidate a
provision for overbreadth “when a limiting construction has
been or could be placed on the challenged statute.” Id.


Plaintiffs concede that a limiting construction would address
their overbreadth concerns—though they contend that the
Access Provision would need to be “construed not to reach
[ToS] violations alone.” Pls.' Mem. at 35. While the Court's
reading of “exceeds authorized access” is not as narrow as


the reading plaintiffs might prefer, it does eliminate many
of the potentially unconstitutional applications of the Access
Provisions. To be overbroad, a statute's unconstitutional scope
must be “substantial, not only in an absolute sense, but also
relative to the statute's plainly legitimate sweep.” Williams,
553 U.S. at 292, 128 S.Ct. 1830. As purpose, use, or manner
restrictions fall outside the Access Provision's reach, plaintiffs
have not plausibly alleged that the provision's potentially
unconstitutional applications are substantial relative to its
legitimate ones. Moreover, plaintiffs also bring an as-applied
claim, and facial challenges are disfavored when a case “may
be disposed of on narrower grounds.” Texas v. Johnson, 491
U.S. 397, 403 n.3, 109 S.Ct. 2533, 105 L.Ed.2d 342 (1989).
Hence, Plaintiffs' overbreadth claim will be dismissed.


2. As-Applied Challenge
Plaintiffs allege that, “[a]s applied to the[m],” the
Access Provision “unconstitutionally restricts their protected
speech.” Compl. ¶ 184. “[T]o prevail on an as-applied
First Amendment challenge,” plaintiffs “must show that the
[Access Provision is] unconstitutional as applied to their
particular speech activity.” Edwards v. District of Columbia,
755 F.3d 996, 1001 (D.C. Cir. 2014). “ ‘[T]he distinction
between facial and as-applied challenges ... goes to the
breadth of the remedy employed by the Court, not what must
be pleaded in a complaint.’ ...The substantive rule of law is
the same for both challenges.” Id. (citations omitted).


Aside from the overarching objections that the Court has
already rejected, the government's primary response to
plaintiffs' as-applied claim is that the Access Provision
regulates conduct, rather than speech, and is therefore subject
to *29  limited scrutiny. See Def.'s Mem. at 21, 27. But
even if a law “says nothing about speech on its face,”
it is “subject to First Amendment scrutiny” if “it restricts
access to traditional public fora.” McCullen v. Coakley, –––
U.S. ––––, 134 S.Ct. 2518, 2529, 189 L.Ed.2d 502 (2014).
As the Access Provision both limits access to and burdens
speech in the public forum that is the public Internet, see
supra Part II.A, heightened First Amendment scrutiny is
appropriate. “In particular, the guiding First Amendment
principle that the ‘government has no power to restrict
expression because of its message, its ideas, its subject matter,
or its content' applies with full force in a traditional public
forum.” Id. (citation omitted). Content- or viewpoint-based
restrictions receive strict scrutiny. See Reed v. Town of
Gilbert, ––– U.S. ––––, 135 S.Ct. 2218, 2226, 192 L.Ed.2d
236 (2015); Rosenberger, 515 U.S. at 829, 115 S.Ct. 2510.
On the other hand, if a statute is content-neutral and only
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“impose[s] reasonable restrictions on the time, place, or
manner of protected speech,” McCullen, 134 S.Ct. at 2529,
it is subjected to intermediate scrutiny. “In order to survive
intermediate scrutiny, a law must be ‘narrowly tailored to
serve a significant governmental interest,’ ” Packingham, 137
S.Ct. at 1736 (citation omitted), and must “leave open ample
alternative channels for communication of the information,”


McCullen, 134 S.Ct. at 2529.14


Plaintiffs claim that the Access Provision allows websites
to impose direct speech restrictions, including content-based
restrictions, and that it is therefore subject to strict scrutiny.
Pls.' Mem. at 34–35. However, the statute itself does not target
speech, or impose content-based regulations, on its face.
Nor have plaintiffs plausibly alleged that the government's
purpose is to restrict speech based on its content or viewpoint.
Indeed, while the government has not yet been able to proffer
much evidence of the purposes behind the provision, the
legislative history indicates that Congress was interested in
passing the Access Provision to prevent the digital equivalent
of theft. See S. Rep. 104–357, at 7 (“The proposed subsection
1030(a)(2)(C) is intended to protect against the interstate or
foreign theft of information by computer.... This subsection
would ensure that the theft of intangible information by
the unauthorized use of a computer is prohibited in the
same way *30  theft of physical items are protected [sic].”).
Therefore, strict scrutiny does not apply. See Pursuing
America's Greatness v. FEC, 831 F.3d 500, 509 (D.C. Cir.
2016) (stating that courts must determine content neutrality
based on text, and then purpose).


From the information available so far, significant interests
appear to underlie the Access Provision. In addition to the
legislative history regarding theft prevention, the government
suggests that the Court analogize the CFAA to trespass law,
arguing that Congress was also trying to prohibit the digital
equivalent of trespassing. Def.'s Reply at 3–5. While plaintiffs
dispute the trespass analogy, they recognize that the CFAA
was passed to prevent computer theft and other cybercrime,
and have not disputed that this is a significant interest. Pls.'
Mem. at 31. The question is thus whether the statute fails
narrow tailoring as applied to Mislove and Wilson's plan
to “creat[e] profiles containing false information,” Compl. ¶
124, and “access[ ] websites using artificial tester profiles, in
violation of [ToS] that prohibit providing false information,”
id. ¶ 154.


“To satisfy narrow tailoring, the [government] must prove the
challenged regulations directly advance its asserted interests.”


Edwards, 755 F.3d at 1003. This means “the government must
show ‘a close fit between ends and means,’ ” such “that the
regulation ‘promotes a substantial government interest that
would be achieved less effectively absent the regulation,’
” and does “not ‘burden substantially more speech than is
necessary to further the government's legitimate interests.’ ”
A.N.S.W.E.R. Coalition v. Basham, 845 F.3d 1199, 1213–
14 (D.C. Cir. 2017) (citations omitted). At this early stage,
the government has not put forward any evidence to show
that prosecuting those who provide false information when
creating accounts, without more, would advance its interest
in preventing digital theft or trespass.


Indeed, presuming the allegations in the complaint to be true,
it appears that the government's interest “is not implicated on
these facts” at all. Johnson, 491 U.S. at 410, 109 S.Ct. 2533.
Plaintiffs allege that their conduct “will not cause material
harm to the target websites' operations,” and that “they have
no intent to commit fraud or to access any data or information
that is not made available to the public.” Compl. ¶ 4. It is
difficult to argue that trespass or theft concerns can justify
restricting—or even apply to—viewing information that a
website makes available to anyone who chooses to create a
username and password. Cf. Kerr, Cybercrime's Scope, supra,
at 1646. And any inadvertent “fraud” plaintiffs may perpetrate
against the target websites by creating fictitious accounts will
be, plaintiffs allege, harmless. The CFAA already punishes
harmful, intentional fraud in a separate section, see 18
U.S.C. § 1030(a)(4), providing additional evidence that the
government can further its legitimate interests just as well
without applying the Access Provision to plaintiffs' bare false
statements. At this stage, “absent any evidence that the speech
[would be] used to gain a material advantage,” Alvarez,
567 U.S. at 723, 132 S.Ct. 2537, plaintiffs' false speech
on public websites retains First Amendment protection, see
id. at 722, 132 S.Ct. 2537, and rendering it criminal does
not appear to advance the government's proffered interests.
Hence, plaintiffs have plausibly alleged an as-applied First
Amendment claim, and the motion to dismiss that claim will
be denied.


E. Right to Petition
In addition to their free speech and press claims, plaintiffs
allege that the *31  Access Provision violates their rights
under the Petition Clause of the First Amendment. Compl.
¶ 193. That clause states: “Congress shall make no law ...
abridging ... the right of the People ... to petition the
Government for a redress of grievances.” U.S. Const. amend.
I. Plaintiffs assert that the Access Provision, by criminalizing
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websites' prohibitions on critical speech or publishing,
prevents people from using any information they might
gain from plaintiffs' planned research to inform Congress or
agencies about potential discrimination by those websites. Id.
¶¶ 162–67, 189. They also assert that, for the same reasons,
the Access Provision prevents people from accessing the
courts to enforce Title VII or the Fair Housing Act: nobody
who had visited a website with a non-disparagement clause in
its ToS could bring discrimination claims against that site in
court without opening him- or herself up to a potential CFAA
prosecution. Id. ¶¶ 168–69, 190.


These allegations are focused on ToS that restrict subsequent
speech: disparagement, for instance, or use of the sites'
information in court. However, such ToS constitute
restrictions on the use of information, not on access to it.
They therefore do not fall within the Access Provision's
ambit, as properly interpreted. But even if one assumes that
plaintiffs allege that access restrictions criminalized by the
Access Provision violate the Petition Clause, see Compl. ¶
162, plaintiffs' petition challenge is, at best, no stronger than
their free speech challenge. Speech and petition rights are
“generally subject to the same constitutional analysis,” Wayte
v. United States, 470 U.S. 598, 610 n.11, 105 S.Ct. 1524,
84 L.Ed.2d 547 (1985), unless “the special concerns of the
Petition Clause would provide a sound basis for a distinct
analysis,” Borough of Duryea v. Guarnieri, 564 U.S. 379,
389, 131 S.Ct. 2488, 180 L.Ed.2d 408 (2011). Here, the rights
appear to overlap: plaintiffs' Petition Clause claim focuses
on speech restrictions that could then affect the petitioning
process. Thus, plaintiffs “just as easily could have alleged”—
and do, in fact, allege—a Speech Clause violation on the same
set of facts. Id. at 387, 131 S.Ct. 2488.


And it is on that free speech claim that plaintiffs' First
Amendment case must rise or fall. The Speech and Press
Clauses, rather than the Petition Clause, provide the more
natural home for plaintiffs' concerns about the Access
Provision. Plaintiffs assert that the CFAA “prevents them
from engaging in” petitioning because some websites'
ToS (and thus the Access Provision) “prohibit the speech
necessary to engage in ... petitioning.” Pls.' Mem. at 43.
The real concern, then, is the Access Provision's alleged
restrictions on speech, which have ripple effects in a variety
of contexts. The application of the Access Provision to the
petitioning process constitutes one small subset of the speech
and conduct the provision allegedly prohibits. Any effect the
statute might have on plaintiffs' petition rights, then, is an


extra step removed from the central speech harm, and is thus
too attenuated to state a plausible claim for relief.


Ultimately, “the Petition Clause protects the right of
individuals to appeal to courts and other forums established
by the government for resolution of legal disputes,” and
“[i]nterpretation of the Petition Clause must be guided
by the objectives and aspirations that underlie the right.”
Borough of Duryea, 564 U.S. at 387–88, 131 S.Ct. 2488.
As the government notes, the clause is not aimed at the
right to gather facts, or to speak while doing so, as a
preliminary step to help prepare that petition in a preferred
way. See Def.'s Mem. at 28. That right is more naturally
the province of the Speech and Press *32  Clauses than
of the Petition Clause. See Burt Neuborne, Madison's
Music: On Reading the First Amendment 11–12, 89 (2015)
(arguing that the First Amendment's protected rights form “a
rigorous chronological narrative of free citizens governing
themselves in an ideal democracy,” and that the Petition
Clause “concludes Madison's narrative, protecting [an] idea's
introduction into the formal democratic process, forcing the
legislature to place the issue on its agenda”). Hence, plaintiffs'
Petition Clause claim will be dismissed.


F. Vagueness
Plaintiffs next allege that the Access Provision violates the
Due Process Clause because it is unconstitutionally vague.
A statute is void if it is “[1] so vague that it fails to give
ordinary people fair notice of the conduct it punishes, or [2]
so standardless that it invites arbitrary enforcement.” Johnson
v. United States, ––– U.S. ––––, 135 S.Ct. 2551, 2556,
192 L.Ed.2d 569 (2015). Plaintiffs allege that the Access
Provision meets both prongs of this test. Compl. ¶¶ 171–
72. Because of potential chilling effects, “a more stringent
vagueness test” applies when a law “interferes with the right
of free speech.” Vill. of Hoffman Estates v. Flipside, Hoffman
Estates, Inc., 455 U.S. 489, 499, 102 S.Ct. 1186, 71 L.Ed.2d
362 (1982).


Properly interpreted, however, the Access Provision is
not unconstitutionally vague. “A plaintiff whose speech is
clearly proscribed cannot raise a successful vagueness claim”
based on a lack of fair notice. Expressions Hair Design v.
Schneiderman, ––– U.S. ––––, 137 S.Ct. 1144, 1151–52,
197 L.Ed.2d 442 (2017) (quoting Humanitarian Law Project,
561 U.S. at 20, 130 S.Ct. 2705). Nor can that plaintiff
bring a facial vagueness challenge “based on the speech of
others.” Humanitarian Law Project, 561 U.S. at 20, 130 S.Ct.
2705. As we have already seen, the Access Provision plainly
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proscribes the creation of false accounts, but does not prohibit
plaintiffs' other activities. Indeed, plaintiffs allege that they
are aware that their proposed conduct would violate their
target websites' ToS restrictions on creating false accounts.
Compl. ¶ 124. As the Court has determined that the Access
Provision applies to one of their activities but not to the others,
and as plaintiffs admit that they have the requisite mens rea to
commit the crime, no facial claim or as-applied notice claim
can go forward.


Nor can plaintiffs plausibly allege that the Access Provision
invites arbitrary enforcement. “[A] statute's vagueness is
either susceptible to judicial construction or is void for
vagueness based on the application of traditional rules for
statutory interpretation.” United States v. Bronstein, 849
F.3d 1101, 1106 (D.C. Cir. 2017). Thus, “before striking
a federal statute as impermissibly vague,” courts must
“consider whether the prescription is amenable to a limiting
construction.” Welch v. United States, ––– U.S. ––––, 136
S.Ct. 1257, 1268, 194 L.Ed.2d 387 (2016) (citation omitted).
The Court has already determined that a more limited
construction is not only possible, but is in fact more natural
than the broad reading that raises vagueness concerns. Read
to apply only to access, and not to use, restrictions, the
Access Provision severely curtails both websites' ability to
define the law and prosecutors' freedom arbitrarily to enforce
it. Plaintiffs' Fifth Amendment vagueness claim will be
dismissed.


G. Nondelegation Doctrine
Finally, plaintiffs allege that the Access Provision violates the
Fifth Amendment because it delegates the content of criminal
law to private parties. Compl. *33  ¶¶ 173–77, 201. The
primary case laying out the private nondelegation doctrine
is Carter v. Carter Coal Co., 298 U.S. 238, 56 S.Ct. 855, 80
L.Ed. 1160 (1936). The statute at issue in that case delegated
to coal industry groups the power to create binding codes for
the regulation of coal miners' wages and hours. Id. at 310–11,
56 S.Ct. 855. The Court stated that this power “is legislative
delegation in its most obnoxious form; for it is not even
delegation to an official or an official body, presumptively
disinterested, but to private persons whose interests may be
and often are adverse to the interests of others in the same
business.” Id. at 311, 56 S.Ct. 855. Prior to Carter Coal,
the Supreme Court also twice struck down ordinances that
sanctioned a “standardless delegation of power to a limited
group of property owners.” City of Eastlake v. Forest City
Enterprises, Inc., 426 U.S. 668, 678, 96 S.Ct. 2358, 49
L.Ed.2d 132 (1976) (discussing Eubank v. Richmond, 226


U.S. 137, 33 S.Ct. 76, 57 L.Ed. 156 (1912), and Washington
ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S. 116, 49
S.Ct. 50, 73 L.Ed. 210 (1928) ).


The D.C. Circuit has gleaned two rules from these cases. First,
“[f]ederal lawmakers cannot delegate regulatory authority to
a private entity.” Ass'n of Am. R.Rs. v. U.S. Dep't of Transp.
(Ass'n of Am. R.Rs. I), 721 F.3d 666, 670 (D.C. Cir. 2013),
vacated and remanded on other grounds, ––– U.S. ––––, 135
S.Ct. 1225, 191 L.Ed.2d 153 (2015). Unlike with delegations
to agencies, “[e]ven an intelligible principle cannot rescue
a statute empowering private parties to wield regulatory
authority.” Id. at 671. And second, “the due process of law
is violated when a self-interested entity is ‘intrusted with the
power to regulate the business ... of a competitor.’ ” Ass'n of
Am. R.Rs. II, 821 F.3d at 31 (quoting Carter Coal, 298 U.S. at
311, 56 S.Ct. 855). Plaintiffs claim that the Access Provision
violates the first of these principles. They allege that the law
allows website owners to define the content of a crime—thus
sweeping beyond other statutes that merely enforce private
contractual agreements—and that the statute relinquishes any
government control over the lawmaking process. Compl. ¶¶
174–76. They also assert that the Access Provision provides
no standards to guide what website owners may effectively
criminalize. See Pls.' Mem. at 40.


Plaintiffs raise an intriguing argument, but it is ultimately
an unsuccessful one. As with First Amendment overbreadth
and vagueness, the courts can avoid nondelegation concerns
by “giving narrow constructions to statutory delegations that
might otherwise be thought to be unconstitutional.” Mistretta
v. United States, 488 U.S. 361, 373 n.7, 109 S.Ct. 647,
102 L.Ed.2d 714 (1989). Plaintiffs assert that the Access
Provision provides a limitless, standardless delegation of
power to individual websites to define crimes. But that
assertion is based on a reading of the provision that sweeps
in use, purpose, or manner restrictions on obtaining or
altering information. Properly read as applying only to access
restrictions, websites can write whatever ToS they please,
but a congressionally-imposed standard limits which ToS can
lead to liability or prosecution. Nor do websites have the
power to impose formal rules on an industry or otherwise
exercise regulatory authority in the manner that courts have
found constitutionally impermissible. See, e.g., Yakus v.
United States, 321 U.S. 414, 424, 64 S.Ct. 660, 88 L.Ed.
834 (1944); Carter Coal, 298 U.S. at 310–11, 56 S.Ct. 855;
Ass'n of Am. R.Rs. I, 721 F.3d at 670–72. Plaintiffs have
cited no case—nor has the Court found one—in which a
court struck down on private nondelegation grounds a statute
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that incorporated private parties' chosen restrictions, which
are only binding on those who interact *34  with those
parties' individual businesses. It is thus difficult to argue
that the Access Provision improperly delegates legislative or
regulatory authority.


Indeed, when read narrowly, the Access Provision looks
similar to many criminal laws that are rendered operative
by a private party's decision whether to authorize certain
conduct. Examples cited in the government's brief, see Def.'s
Mem. at 32–33, include criminal trespass laws, see D.C.
Code § 22–3302; 25 C.F.R. § 11.411, and laws against
misappropriation of trade secrets, see 18 U.S.C. § 1831,
copyrights, see 17 U.S.C. §§ 106, 506, individuals' identities,
see 18 U.S.C. § 1029, and money (e.g., embezzlement). In
none of these instances does a private party's control over
the law's operation render it a nondelegation problem. Rather,
“a legislative delegation to private citizens” is constitutional
so long as “[1] the underlying exercise of authority [is] a
reasonable regulation within the power of the government ....
and [2] the legislature's restriction [is] in the form of a
general prohibition, and the delegation [is] in the form of
permitting private citizens to waive the protection of that
prohibition.” Silverman v. Barry, 845 F.2d 1072, 1086 (D.C.
Cir. 1988). A different rule would make it so that “[a]lmost
any system of private or quasi-private law could be subject
to the” nondelegation doctrine. New Motor Vehicle Bd. of
Cal. v. Orrin W. Fox Co., 439 U.S. 96, 109, 99 S.Ct. 403,
58 L.Ed.2d 361 (1978). Since the Access Provision creates
a blanket prohibition on accessing information in protected


computers, which owners of those computers can waive
through permission, plaintiffs do not plausibly allege that
the provision unconstitutionally delegates legislative power.
Hence, the nondelegation claim will be dismissed.


CONCLUSION


This case raises important questions about the government's
ability to criminalize vast swaths of everyday activity on
the Internet. However, the Court need not answer all of
them today, because it concludes that the CFAA prohibits
far less than the parties claim (or fear) it does. For the
reasons explained above, plaintiffs have plausibly alleged that
they have standing to sue, and that the Access Provision
violates the Free Speech and Free Press Clauses of the First
Amendment as applied to them. The government's motion
to dismiss for lack of standing and on this single as-applied
claim will therefore be denied. But the Access Provision,
as the Court reads it, does not sweep widely enough to
render plausible plaintiffs' First Amendment overbreadth and
petition claims, or their Fifth Amendment vagueness and
nondelegation claims. The government's motion to dismiss
those claims, therefore, will be granted. A separate order will
issue on this date.


All Citations


315 F.Supp.3d 1


Footnotes
1 This second step involves both crawling the profiles of ranked candidates to determine their demographic data and


scraping to record the overall rankings. Compl. ¶¶ 114–16.


2 See Facebook, Facebook Ads, https://www.facebook.com/business/products/ads; Facebook, Marketplace, https://
www.facebook.com/marketplace/learn-more.


3 See Packingham, 137 S.Ct. at 1737 (holding that banning people from “gain[ing] access to information,” “knowing current
events,” and “checking ads for employment” through social media inhibits “the legitimate exercise of First Amendment
rights”); Sorrell v. IMS Health Inc., 564 U.S. 552, 570, 131 S.Ct. 2653, 180 L.Ed.2d 544 (2011) (“This Court has held that
the creation and dissemination of information are speech within the meaning of the First Amendment. Facts, after all, are
the beginning point for much of the speech that is most essential to advance human knowledge and to conduct human
affairs.” (citations omitted) ); Brown v. Entm't Merchants Ass'n, 564 U.S. 786, 792 n.1, 131 S.Ct. 2729, 180 L.Ed.2d 708
(2011) (“Whether government regulation applies to creating, distributing, or consuming speech makes no difference.”);
Citizens United v. FEC, 558 U.S. 310, 340, 130 S.Ct. 876, 175 L.Ed.2d 753 (2010) (“Laws enacted to control or suppress
speech may operate at different points in the speech process ....”).


4 See Gericke v. Begin, 753 F.3d 1, 7 (1st Cir. 2014); Fields v. City of Philadelphia, 862 F.3d 353, 359 (3d Cir. 2017);
Turner v. Lieutenant Driver, 848 F.3d 678, 688–89 (5th Cir. 2017); ACLU of Ill. v. Alvarez, 679 F.3d 583, 595 (7th Cir.
2012); Animal Legal Def. Fund v. Wasden, 878 F.3d 1184, 1203 (9th Cir. 2018); W. Watersheds Project v. Michael, 869
F.3d 1189, 1195–97 (10th Cir. 2017); Smith v. City of Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000); see also Rideout
v. Gardner, 838 F.3d 65, 75 (1st Cir. 2016), cert. denied, ––– U.S. ––––, 137 S.Ct. 1435, 197 L.Ed.2d 648 (2017) (stating



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES22-3302&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES22-3302&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=25CFRS11.411&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1831&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=17USCAS106&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=17USCAS506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1029&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988057601&pubNum=0000350&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_350_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1086

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988057601&pubNum=0000350&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_350_1086&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1086

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139545&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139545&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139545&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041886066&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_708_1737&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1737

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025536619&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025554470&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025554470&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021175488&pubNum=0000708&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033431163&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_7

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042089203&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_359&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_359

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040969148&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_688

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027653639&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_595

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027653639&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_595&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_595

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043545188&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_1203&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1203

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042542857&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_1195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1195

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042542857&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_1195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1195

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000368243&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_1333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1333

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039879043&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_75

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039879043&pubNum=0000506&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&fi=co_pp_sp_506_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_75

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000708&cite=137SCT1435&originatingDoc=I4de7daa0368911e8a70fc9d8a0b2aef5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





Sandvig v. Sessions, 315 F.Supp.3d 1 (2018)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 19


that “[t]here are strong First Amendment interests” in photographically recording one's own completed ballot, because
the “ ‘use of illustrations or pictures ... serves important communicative functions’ ” (citation omitted) ).


5 The government counters that Alvarez and the cases that follow it do not “address facially neutral statutes of general
applicability, such as the CFAA.” Def.'s Reply at 10. However, that goes to the standard of review on the merits rather
than to whether plaintiffs' activities are imbued with any First Amendment interest at all.


6 For some other recent examples, see United States v. Batti, 631 F.3d 371, 372 (6th Cir. 2011); United States v. Willis,
476 F.3d 1121, 1124 (10th Cir. 2007); United States v. Cave, No. 8:12CR417, 2013 WL 3766550, at *1 (D. Neb. July 16,
2013); United States v. Roque, No. CRIM. 12–540 KM, 2013 WL 2474686, at *1 (D.N.J. June 6, 2013); United States v.
Auernheimer, No. 11-CR-470 SDW, 2012 WL 5389142, at *1 (D.N.J. Oct. 26, 2012), rev'd, 748 F.3d 525 (3d Cir. 2014);
United States v. Aleynikov, 737 F.Supp.2d 173, 190 (S.D.N.Y. 2010).


7 It also matters that the CFAA is a civil as well as a criminal statute. The possibility of administrative or private civil
actions, even without a threat of criminal prosecution, may buttress—or perhaps independently provide—standing for
pre-enforcement challenges. See, e.g., Babbitt, 442 U.S. at 302 n.13, 99 S.Ct. 2301; Chamber of Commerce v. FEC,
69 F.3d 600, 603 (D.C. Cir. 1995).


8 The government also offers the statement of the Deputy Assistant Attorney General for the Criminal Division before
a congressional subcommittee in 2015, in which the DAAG stated that DOJ “has no interest in prosecuting harmless
violations of use restrictions” and suggested amending the CFAA so that it would essentially only apply to the acts that
currently give rise to a felony under the Access Provision. Statement of David M. Bitkower, Deputy Ass't Att'y Gen., Crim.
Div., Dep't of Justice, Before the Subcomm. On Crime and Terrorism, S. Comm. on the Judiciary (July 8, 2015) [ECF No.
10–3] at 6. However, this is no stronger a disavowal than is DOJ's statement in its charging policy. Moreover, Congress
never adopted DOJ's proposed amendments.


9 Compare Facebook, Inc. v. Power Ventures, Inc., 844 F.3d 1058, 1067 (9th Cir. 2016) (“[A] violation of the terms of use
of a website—without more—cannot establish liability under the CFAA.”), cert. denied ––– U.S. ––––, 138 S.Ct. 313, 199
L.Ed.2d 206 (2017) (mem.); Valle, 807 F.3d at 528 (rejecting unauthorized use reading of “exceeds authorized access”
because “the government's interpretation of ‘exceeds authorized access’ makes every violation of a private computer use
policy a federal crime”); WEC Carolina, 687 F.3d at 206 (noting that the unauthorized use reading “would impute liability
to an employee who with commendable intentions disregards his employer's policy against downloading information to
a personal computer so that he can work at home”), with EarthCam, Inc. v. OxBlue Corp., 703 Fed.Appx. 803, 808 & n.2
(11th Cir. 2017) (stating that “one of the lessons from [circuit precedent] may be that a person exceeds authorized access
if he or she uses the access in a way that contravenes any policy or term of use governing the computer in question,”
and noting the dissenting views of other circuits); CollegeSource, Inc. v. AcademyOne, Inc., 597 Fed.Appx. 116, 130 (3d
Cir. 2015) (suggesting that defendants can be prosecuted under the CFAA if they “breach[ed] any technological barrier
or contractual term of use”); EF Cultural Travel BV v. Zefer Corp., 318 F.3d 58, 62 (1st Cir. 2003) (“A lack of authorization
could be established by an explicit statement on the website restricting access.... Many webpages contain lengthy limiting
conditions, including limitations on the use of scrapers.”).


10 Nor does the word “so,” which has inspired a good deal of exegesis in prior opinions, see WEC Carolina, 687 F.3d at
205–06; Nosal, 676 F.3d at 857–58, meaningfully change this focus. Read in the context of the phrase “so to obtain or
alter,” “so” most naturally refers back to the earlier phrase “such access,” emphasizing that the accesser must not have
been entitled to obtain or alter that particular information through the particular authorization used—even if, theoretically,
there were another way in which the accesser might legally obtain or alter the information.


11 A number of other courts have applied the rule of lenity to limit the scope of “exceeds authorized access.” See Valle, 807
F.3d at 526; WEC Carolina, 687 F.3d at 204; Nosal, 676 F.3d at 863. The rule of lenity “requires ambiguous criminal laws
to be interpreted in favor of the defendants subjected to them.” DePierre v. United States, 564 U.S. 70, 88, 131 S.Ct. 2225,
180 L.Ed.2d 114 (2011) (citation omitted). However, lenity is to be used “only ‘at the end of the process of construing what
Congress has expressed’ when the ordinary canons of statutory construction have revealed no satisfactory construction.”
Lockhart v. United States, ––– U.S. ––––, 136 S.Ct. 958, 968, 194 L.Ed.2d 48 (2016) (citation omitted). Text, context,
legislative history, congressional intent, and constitutional avoidance all point in one direction here. Because these tools
“allow [the Court] to make far more than ‘a guess as to what Congress intended,’ the rule of lenity does not apply.”
DePierre, 564 U.S. at 89, 131 S.Ct. 2225. If the question were closer, however, lenity would undoubtedly come to plaintiffs'
aid.


12 Professor Kerr argues that “a website that appears to require a username and password to access the contents of the
site, but that actually grants access for any username and password combination,” should not be seen as creating an
access restriction, because it “would appear to a user to regulate by code, but would actually work more like a system
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of regulation by contract.” Kerr, Cybercrime's Scope, supra, at 1646. The distinction between code-based and contract-
based barriers matters for First Amendment analysis, see supra Part II.A, but it does not quite line up with the Court's
reading of the CFAA. Social media sites like Facebook, for instance, grant access for any username and password
combination, but they still allow those with accounts to access data that those who merely visit the site without signing
up cannot. Hence, conditions placed on account creation can still be access restrictions.


13 Courts normally subject free speech and free press claims to the same level of scrutiny. See, e.g., Citizens United, 558
U.S. at 352, 130 S.Ct. 876; McConnell v. FEC, 251 F.Supp.2d 176, 234–35 (D.D.C.) (three-judge court) (per curiam),
aff'd in part, rev'd in part, 540 U.S. 93, 124 S.Ct. 619, 157 L.Ed.2d 491 (2003). The Court will thus treat the speech claim
as a proxy for both.


14 The standard that governs expressive conduct prohibitions with “incidental limitations on First Amendment freedoms,”
see United States v. O'Brien, 391 U.S. 367, 376, 88 S.Ct. 1673, 20 L.Ed.2d 672 (1968), is inapposite to this as-applied
claim. “The law here may be described as directed at conduct, ... but as applied to plaintiffs the conduct triggering
coverage under the statute consists of communicating a message.” Humanitarian Law Project, 561 U.S. at 28, 130 S.Ct.
2705. Plaintiffs are informing the websites of who they are, and claiming to be employers, much in the same way that
the defendant in Alvarez had claimed to be a decorated war veteran, or the plaintiffs in Humanitarian Law Project had
sought to train terrorists to engage in peaceful activity. All of these forms of conduct communicate messages to the
recipients. Moreover, it is the content of plaintiffs' speech to the targeted websites—that they represent their identities
falsely or misleadingly instead of truthfully—that triggers the sites' ToS and, thereby, the criminal penalties of the CFAA.
In other words, Mislove and Wilson would violate the Access Provision “because of the [false] content of [their] particular
message.” Id. In these circumstances, the government must meet a “more demanding standard” than the O'Brien test.
Id. (quoting Johnson, 491 U.S. at 403, 109 S.Ct. 2533). Even if that test were applicable, however, “in the last analysis
[it] is little, if any, different from the standard applied to time, place, or manner restrictions,” Johnson, 491 U.S. at 407,
109 S.Ct. 2533, and incorporates narrow tailoring requirements, see Edwards, 755 F.3d at 1002–03, so the analysis
would not meaningfully change.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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1 
 


INTRODUCTION 


Defendants’ and Intervenor District of Columbia’s Oppositions to Plaintiffs’ Motion to 


Declare the D.C. Anti-SLAPP Act Void and/or Unconstitutional offer no valid reasons to avoid 


the conclusions that the D.C. Anti-SLAPP Act (1) violates the Home Rule Act, (2) violates the 


Congressionally enacted D.C. Code § 11-946, and (3) violates the First Amendment, both facially 


and as applied in this case. Plaintiffs do not raise their challenge to the validity of the D.C. Anti-


SLAPP Act lightly—but under settled principles of law, the Act must be held invalid. 


Violation of the Home Rule Act. Defendants and Intervenor concede, as they must, that 


in passing the Home Rule Act,1 Congress placed specific limitations on its delegation of legislative 


authority to the D.C. Council. And they further concede, as they must, that among those 


limitations, the Home Rule Act provides “[t]he [D.C.] Council shall have no authority to ... [e]nact 


any act, resolution, or rule with respect to any provision of [D.C. Code] Title 11 (relating to 


organization and jurisdiction of the District of Columbia courts).” D.C. Code § 1-206.02(a)(4). It 


is undisputed that D.C. Code Title 11 prescribes all aspects of the civil procedure of the D.C. 


Courts, and that D.C. Code § 11-946 prescribes the rules of procedure for the Superior Court. As 


a matter of law and logic, therefore, the D.C. Council “has no authority” to “enact any act, 


resolution, or rule with respect to” rules or procedures of the D.C. Courts. Because the Anti-SLAPP 


Act imposes such rules—including through provisions creating new “special motions” previously 


unrecognized by the D.C. Courts—it violates the Home Rule Act. 


To argue the contrary, Defendants and Intervenor contend, first, that the D.C. Anti-SLAPP 


Act creates “a substantive right” not to stand trial under certain circumstances.2 Not only is that 


 
1 D.C. Home Rule Act, Pub. L. No. 93-198, 87 Stat. 774 (codified at D.C. Code §§ 1-201.01 et seq.). 
2 All emphases added unless otherwise noted. 
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incorrect, but it is irrelevant. Regardless of whether the Anti-SLAPP Act creates substantive 


rights, it indisputably also “establishes a new ‘procedural mechanism’” for enforcing those 


rights—as both the D.C. Court of Appeals and D.C. Circuit have held. Doe No. 1 v. Burke, 91 A.3d 


1031, 1036 (D.C. 2014); Competitive Enter. Inst. v. Mann, 150 A.3d 1213, 1232 (D.C. 2016) (the 


Act “creates a burden-shifting procedure[.]”); Abbas v. Foreign Policy Grp., L.L.C., 783 F.3d 


1328, 1335 (D.C. Cir. 2015). It is therefore an act “with respect to any provision of Title 11,” and 


violates the Home Rule Act regardless of whether it has substantive elements. 


Second, Defendants and Intervenor contend that the parenthetical description of Title 11 


in Section 1-206.02(a)(4) limits the operative language of the section. But as explained below, that 


parenthetical, which simply recites the statutory name of Title 11, is merely descriptive, not 


limiting. As courts have repeatedly explained, when a statutory section identifies others by number 


followed by a parenthetical description, the “parentheticals are only ‘visual aids’ designed to guide 


the reader through what would otherwise be a litany of numbers.” E.g., United States v. Garner, 


837 F.2d 1404, 1419 (7th Cir. 1987). Moreover, as courts have repeatedly held when construing 


statutes, “a parenthetical is, after all, a parenthetical and it cannot be used to overcome the 


operative terms of the statute.” E.g., United States v. Harrell, 637 F.3d 1008, 1012 (9th Cir. 2011). 


Violation of Congressionally Enacted D.C. Code § 11-946. Defendants and Intervenor 


concede, as they must, that D.C. Code § 11-946 (which was enacted by Congress) provides that 


(1) “the Superior Court shall conduct its business according to the Federal Rules of Civil Procedure 


... unless it ... adopts rules which modify those rules,” and (2) “[r]ules that modify the Federal 


Rules shall be submitted for the approval of the District of Columbia Court of Appeals, and they 


shall not take effect until approved by that court.” And they further concede, as they must, that 
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the D.C. Anti-SLAPP Act “created a [] rule” to protect defendants: the “special motion to dismiss”3 


(and a “special motion to quash”). It is undisputed that before the D.C. Anti-SLAPP Act, those 


motions did not exist, and there was no rule by which a party could file them. It is likewise 


undisputed that the D.C. Court of Appeals did not approve rules allowing for those special motions 


before they took effect—or engage in its prescribed rule-making process at all with regard to 


them.4 


Accordingly, the Anti-SLAPP Act’s provisions creating a “special motion to dismiss” and 


a “special motion to quash” are invalid. Defendants’ and Intervenor’s only argument to the 


contrary—that the “rule” providing for a special motion to dismiss does not conflict with the 


Court’s existing rules or the Federal Rules of Civil Procedure—is a red herring. Under D.C. Code 


§ 11-946, the relevant question is not whether a new rule conflicts with existing rules, but whether 


it modifies—adds to, supplements, alters, or amends—them. And it is undisputed that the Anti-


SLAPP Act modifies the D.C. Courts’ existing procedures and rules. 


Violation of the First Amendment. The First Amendment right to petition the government 


includes “‘[t]he right of access to courts for redress of wrongs.’” Stuart v. Walker, 143 A.3d 761, 


767 (D.C. 2016). But, even where a plaintiff’s suit is not a SLAPP—that is, a suit where a 


plaintiff’s subjective “goal ... is not to win the lawsuit but to punish the opponent and intimidate 


them into silence,” Mann, 150 A.3d at 1236—the D.C. Anti-SLAPP Act “impose[s] requirements 


and burdens on the [plaintiff] that significantly advantage the defendant.” Id. at 1237. As such, the 


Act is facially unconstitutional. And because, as Defendants and Intervenor concede, Plaintiffs 


 
3 Defs. Opp. at 5. 
4 See District of Columbia Courts, The Rulemaking Process, https://www.dccourts.gov/superior-court/rules-
committee/rule-making-process (last visited Dec. 12, 2019) 



https://www.dccourts.gov/superior-court/rules-committee/rule-making-process

https://www.dccourts.gov/superior-court/rules-committee/rule-making-process
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have not brought their claims in bad faith, it is unconstitutional as applied to Plaintiffs. See D.C. 


Opp. at 27 (“The District does not contend that the Complaint here is baseless or frivolous[.]”). 


RESPONSE TO DEFENDANTS’ FACTUAL BACKGROUND CONTENTIONS 


Although Plaintiffs’ Motion to Declare the D.C. Anti-SLAPP Act Void and/or 


Unconstitutional raises purely legal questions, Defendants’ “Background” section—in which they 


accuse Plaintiffs of forum-shopping—requires a brief response. 


Defendants correctly note that this case is the second of three substantively similar 


lawsuits. But Defendants fail to disclose that it was Defendants, not Plaintiffs, who forced litigation 


in three forums as part of their effort to cherry-pick their favored anti-SLAPP statute. Plaintiffs 


first sued Defendants in February 2017 in state court in Ohio, where Plaintiff James resides. But 


Defendants (recognizing that Ohio did not have an anti-SLAPP statute) successfully contested the 


case on jurisdictional grounds and then refused to consent to personal jurisdiction over their 


corporate entities anywhere except in the District of Columbia—which has an anti-SLAPP statute 


more onerous for defamation-plaintiffs than statutes in other jurisdictions. Thus, Plaintiffs were 


forced to file here to avoid protracted litigation over jurisdiction. 


Once in D.C., Defendants attempted to shoehorn the case into the ambit of the D.C. Anti-


SLAPP Act by running away from their public statements that the Hoffman investigation was an 


effort “to ascertain the truth” about actions internal to the APA “wherever th[e] evidence leads.”5 


Instead, they took the strategic litigation position that the Hoffman Report constitutes advocacy on 


public issues. Moreover, by moving to stay the case in D.C., Defendants forced Plaintiffs to file a 


third, “safety” lawsuit in Massachusetts (which also has connections to the facts and claims at issue 


 
5 APA, Statement of APA Board of Directors: Outside Counsel to Conduct Independent Review of Allegations of 
Support for Torture (Nov. 12, 2014), available at https://www.apa.org/news/press/releases/2014/11/risen-allegations; 
APA, APA Response to April 30 New York Times Article (Apr. 30, 2015), available at 
https://www.apa.org/news/press/response/new-york-times. 



https://www.apa.org/news/press/releases/2014/11/risen-allegations

https://www.apa.org/news/press/response/new-york-times
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here) to ensure they had a forum certain to hear their claims. (That suit includes additional claims 


and an additional defendant.) Ultimately, of course, Defendants have participated in this case, but 


only to invoke the Anti-SLAPP Act to avoid addressing its full merits. 


As this history demonstrates, Defendants, not Plaintiffs, have forced litigation in multiple 


forums and have, ironically, weaponized a statute enacted to prevent the weaponization of 


litigation. As a California court noted about the abuse of that state’s anti-SLAPP statute, it turns 


“the original intent … on its head.” Grewal v. Jammu, 119 Cal. Rptr. 3d 835, 850 n.10 (2011). 


Defendants have done so here even though they do not even contend that Plaintiffs filed their 


lawsuit “as a ‘weapon to chill or silence speech’”—i.e., a SLAPP. Mann, 150 A.3d at 1229. 


ARGUMENT 


The D.C. Anti-SLAPP Act is invalid for three separate and independent reasons: (1) it 


violates the Home Rule Act, (2) it conflicts with the Congressionally enacted Title 11 of the D.C. 


Code, and (3) it violates the First Amendment, both facially and as applied in this case. 


I. The D.C. Anti-SLAPP Act Violates the Home Rule Act and Is Void. 


The conclusion that the D.C. Anti-SLAPP Act violates the Home Rule Act—and is 


therefore void—follows from a simple, straightforward, and logical analysis of the plain text of 


the Home Rule Act and the D.C. Anti-SLAPP Act. Neither Defendants nor Intervenor District of 


Columbia has offered any reason to conclude otherwise. 


 Under the Plain Language of the Home Rule Act, the D.C. Council Exceeded 
Its Legislative Authority in Passing the D.C. Anti-SLAPP Act, and the Act Is 
Thus Void. 


 
The analysis showing that the D.C. Council exceeded its legislative authority in enacting 


the D.C. Anti-SLAPP Act is straightforward: 


(1) U.S. Constitution. Article I, Section 8 of the U.S. Constitution grants Congress exclusive 
power to enact legislation governing the District of Columbia. U.S. Const. art I, § 8. 
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(2) Home Rule Act. In 1973, Congress passed the D.C. Home Rule Act. See Pub. L. No. 93-
198; 87 Stat. 774 (codified at D.C. Code §§ 1-201.01 et seq.). 


(3) Home Rule Act Delegates Certain Legislative Authority. In the Home Rule Act, 
Congress, subject to its retention of the ultimate legislative authority over the District of 
Columbia, “delegated certain legislative powers to the government of the District of 
Columbia,” and “vested [those powers] in ... the [D.C.] Council,” subject to limitations 
specified in the Home Rule Act. D.C. Code §§ 1-201.02 (a), 1-204.04(a). 


(4) Home Rule Act Places Strict Limits on the D.C. Council’s Authority to Legislate 
Regarding D.C. Courts. As relevant here, the Home Rule Act, in D.C. Code 
§ 1-206.02(a)(4), specifically provides the following limitation on the D.C. Council’s 
authority to legislate with respect to the D.C. Courts:  


The Council shall have no authority to ... [e]nact any act, resolution, or rule 
with respect to any provision of [D.C. Code] Title 11 (relating to 
organization and jurisdiction of the District of Columbia courts). 


Accordingly, IF [A] the D.C. Council enacts any “act, resolution, or rule with respect to 


any provision of [D.C. Code] Title 11 (relating to organization and jurisdiction of the District of 


Columbia courts),” THEN [B] it exceeds its Congressionally limited legislative authority, and that 


act, resolution, or rule is void. And because Title 11 (titled “Organization and Jurisdiction of the 


Courts”), in turn, contains the provisions of the D.C. Code that relate to the establishment, rules, 


and procedures of the D.C. Courts,6 any legislation passed by the D.C. Council “with respect to” 


the rules or procedures of the D.C. Courts is void as violative of the Home Rule Act. 


This analysis confirms that, in passing the D.C. Anti-SLAPP Act, the D.C. Council 


exceeded its legislative authority under the Home Rule Act. Although Defendants avoid 


acknowledging it, the Act unquestionably created new procedures and imposed them on the D.C. 


Courts. For example, the Anti-SLAPP Act created for the first time a procedure whereby 


defendants could file a “special motion to dismiss” at an early stage of a case that “shall be granted” 


unless the plaintiff makes a certain showing. D.C. Code § 16-5502. Similarly, the Anti-SLAPP 


 
6 E.g., D.C. Code § 11-946 (prescribing rules of procedure for the D.C. Courts). 
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Act created for the first time a procedure whereby a subpoena-recipient could file a “special motion 


to quash” a subpoena, which “shall be granted” unless the party seeking discovery makes a certain 


showing. D.C. Code § 16-5502. Neither procedure existed before the Act was enacted. 


Not surprisingly, the D.C. Court of Appeals has repeatedly recognized that, regardless of 


whether the D.C. Anti-SLAPP Act can be construed to create substantive rights, it unquestionably 


created and imposed various procedures on the D.C. Courts. For example, as the Court explained 


in Competitive Enterprise Institute v. Mann, 150 A.3d 1213 (D.C. 2016)—on which Defendants 


rely heavily—“[t]he Anti-SLAPP Act’s special motion to dismiss creates a burden-shifting 


procedure that is triggered by the party seeking to invoke the special protections afforded by the 


Act.” Id. at 1232. Indeed, the Mann court noted that “[a] comparison of the procedures usually 


available in civil litigation makes clear that the complement of provisions of the Anti-SLAPP Act 


impose requirements and burdens ... that significantly advantage the defendant.” Id. at 1237. 


Similarly, in Doe No. 1 v. Burke, 91 A.3d 1031 (D.C. 2014), the Court recognized that the Act 


“creates a ‘special motion to dismiss,’ a procedural mechanism that allows a named defendant to 


quickly and equitably end a meritless suit.” Id. at 1036 (the Act creates “procedural protections.”). 


The D.C. Circuit has likewise recognized that the D.C. Anti-SLAPP Act creates 


procedures for D.C. Courts to apply. Indeed, in its leading case interpreting the Act, Abbas v. 


Foreign Policy Grp., 783 F.3d 1328 (D.C. Cir. 2015), the D.C. Circuit explained that “[t]he D.C. 


Anti-SLAPP Act, to use the words of the D.C. Court of Appeals, establishes a new ‘procedural 


mechanism’ for dismissing certain cases before trial.” Id. at 1335 (quoting Burke, 91 A.3d at 


1036)). D.C. District courts have, not surprisingly, held the same. E.g., Libre by Nexus v. 


Buzzfeed, Inc., 311 F. Supp. 3d 149, 160 (D.D.C. 2018) (“There is no question that the special 


motion to dismiss under the Anti-SLAPP Act operates greatly to a defendant’s benefit by altering 
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the procedure otherwise set forth in Rule[] 12[.]”); 3M Co. v. Boulter, 842 F. Supp. 2d 85, 111 


(D.D.C. 2012) (“The Act is a summary dismissal procedure[.]”). These holdings are completely 


in accord with the construction of California’s anti-SLAPP statute—on which D.C.’s Anti-SLAPP 


Act is based—by California courts. E.g., Flatley v. Mauro, 46 Cal. Rptr. 3d 606, 615 (2006) (the 


statute “establishes a procedure”).7 They likewise are in accord with the holdings of courts across 


the country recognizing that similar anti-SLAPP statutes create procedural mechanisms.8 


In addition, the D.C. Anti-SLAPP Act is codified in the “Judiciary and Judicial Procedure” 


Division of the D.C. Code. See D.C. Code Div. II; see also Boulter, 842 F. Supp. 2d at 110-11 


(recognizing same). And although reference to the D.C. Anti-SLAPP Act’s legislative history 


(which Defendants and Intervenor repeatedly invoke) is not necessary, that history confirms that 


the D.C. Council knew that the Act “adds new provisions in the D.C. Official Code to provide 


an expeditious process for dealing with [SLAPPs].”9 Indeed, the preamble to the Act states that 


its purpose is “to provide a special motion for quick and efficient dismissal” and “to provide a 


motion to quash”—i.e., procedural mechanisms. 58 D.C. Reg. 741 (Jan. 28, 2011). 


 
7 See also Br. of Amicus Curiae Dist. of Columbia, Adelson v. Harris, No. 12-cv-6052, 2013 WL 435912, at *4 
(S.D.N.Y. Feb. 4, 2013) (D.C. Attorney General: “Guidance from the California courts ... is instructive because the 
District’s Act was modeled in substantial part on California's Anti-SLAPP Act.”). 
8 D.C. Circuit: Abbas v. Foreign Policy Grp., LLC, 783 F.3d 1328, 1335 (D.C. Cir. 2015). Second Circuit:  Liberty 
Synergistics Inc. v. Microflo Ltd., 718 F.3d 138, 154 (2d Cir. 2013); In re Gawker Media L.L.C., 571 B.R. 612, 633 
(Bankr. S.D.N.Y. 2017). Third Circuit:  Gilead Scis., Inc. v. Abbott Labs., Inc., No. 13-cv-2034, 2015 WL 1191129, 
at *6 (D. Del. Mar. 13, 2015). Fourth Circuit:  ABLV Bank, AS v. Ctr. for Advanced Def. Studies Inc., 14-cv-1118, 
2015 WL 12517012, at *3 (E.D. Va. Apr. 21, 2015); Platinum Press, Inc. v. Douros-Hawk, No. 18-cv-458, 2018 WL 
6435331, at *1-2 (W.D.N.C. Dec. 7, 2018). Fifth Circuit:  Klocke v. Watson, 936 F.3d 240, 245-46 (5th Cir. 2019).  
Sixth Circuit:  Lampo Grp., LLC v. Paffrath, No. 18-cv-1402, 2019 WL 3305143, at *3 (M.D. Tenn. July 23, 2019).  
Seventh Circuit: Intercon Solutions, Inc. v. Basel Action Network, 791 F.3d 729, 732 (7th Cir. 2015). Eighth Circuit:  
Unity Healthcare, Inc. v. Cty. of Hennepin, 308 F.R.D. 537, 542 (D. Minn. 2015). Ninth Circuit:  Planned Parenthood 
Fed’n of Am., Inc. v. Ctr. for Med. Progress, 890 F.3d 828, 833-34 (9th Cir. 2018); Verizon Del., Inc. v. Covad 
Commc’ns Co., 377 F.3d 1081, 1091 (9th Cir. 2004); United States ex rel. Newsham v. Lockheed Missiles, 190 F.3d 
963, 973 (9th Cir. 1999). Tenth Circuit:  Los Lobos Renewable Power, L.L.C. v. Americulture, Inc., 885 F.3d 659, 
673 (10th Cir. 2018). Eleventh Circuit:  Carbone v. Cable News Network, Inc., 910 F.3d 1345, 1355 (11th Cir. 2018).  
Even the First Circuit—the only circuit to apply an anti-SLAPP act wholesale in federal court—held that the Maine 
anti-SLAPP statute is both substantive and procedural. Godin v. Schencks, 629 F.3d 79, 89 (1st Cir. 2010). 
9 D.C. Council, Committee on Public Safety & the Judiciary, Committee Report (Nov. 18, 2010).  
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In sum, because the provisions of the D.C. Anti-SLAPP Act unquestionably relate to 


(indeed, create) procedures for the D.C. Courts, it constitutes an “act, resolution, or rule with 


respect to any provision of [D.C. Code] Title 11 (relating to organization and jurisdiction of the 


District of Columbia courts),” and the D.C. Council exceeded its legislative authority under the 


Home Rule Act in enacting it. The Act is thus void. 


 Defendants’ and Intervenor’s Contentions Cannot Save the Anti-SLAPP Act. 


Rather than dispute the above analysis, Defendants and Intervenor try to avoid it. But they 


cannot, and their contentions cannot save the Act. 


First, Defendants and Intervenor contend that the D.C. Anti-SLAPP Act “creates 


substantive protections for parties who express views on matters of public interest.”10 To do so, 


they rely exclusively on one line in Mann in which the court stated that the “Act’s purpose [is] to 


create a substantive right not to stand trial and to avoid the burdens and costs of pre-trial 


procedures” under certain circumstances. Mann, 150 A.3d at 1231. They then contend that the Act 


created a substantive immunity from suit and further argue that because the Act “create[d] a 


burden-shifting framework” for evaluating its newly created “special motions to dismiss” it must 


be substantive.11 Their contentions, however, are incorrect and, in any event, are irrelevant. 


Contrary to their claim, Mann did not “authoritatively” hold that the Act is substantive and 


not (also) procedural. Indeed, the court was not asked whether—and thus could not have held 


that—the D.C. Anti-SLAPP Act was substantive, procedural, or both. Nor was it asked to evaluate 


the Act’s validity under the Home Rule Act—a question of first impression in this case. Rather, 


the court had to decide only whether it had jurisdiction to hear the interlocutory appeal of the grant 


 
10 Defs. Opp. at 3-4; accord D.C. Opp. at 7-12. 
11 Defs. Opp. at 3-4; accord D.C. Opp. at 7-12. 
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of an anti-SLAPP special motion and, if so, the standard applicable in considering the Act’s 


“likelihood of success” burden. Id. at 1220. 


Similarly, the D.C. Court of Appeals has never held that the Anti-SLAPP Act creates 


immunity from suit, as would be necessary to deem the Act substantive. Rather, it has explained 


that the Act “creates ... a procedural mechanism that allows a named defendant to quickly and 


equitably end a meritless suit.” Burke, 91 A.3d at 1036. A right to end a meritless suit is not the 


same as immunity from suit. And Defendants’ argument has already been rejected: 


The D.C. Council could have, but chose not to, simply granted a defendant an 
immunity that could be invoked via a Rule 12 or 56 motion, similar to existing 
qualified or absolute immunities. Instead, the Council mandated a dismissal 
procedure.... The Act is a summary dismissal procedure that the Defendants and the 
District seek to clothe in the costume of the substantive right of immunity—but this 
is largely a masquerade. 


Boulter, 842 F. Supp. 2d at 110-11.12 


Finally, contrary to Defendants’ suggestion, the mere fact that the D.C. Anti-SLAPP Act 


contains provisions relating to the burden of proof or assessment of attorneys’ fees does not render 


it substantive, much less substantive in its entirety. Courts have repeatedly held statutory 


provisions relating to burdens of proof and attorneys’ fees to be procedural.13 


 
12 The D.C. Circuit and courts around the country have held similarly in evaluating anti-SLAPP statutes. E.g., Abbas, 
783 F.3d at 1335 (“To over-simplify for present purposes, qualified immunity allows defendants to avoid liability 
even when they may have violated the law so long as they acted reasonably.  Qualified immunity (on its own) does 
not tell a court what showing is necessary at the motion to dismiss or summary judgment stages in order to dismiss a 
case before trial.”); Ernst v. Carrigan, 814 F.3d 116, 121 (2d Cir. 2016) (“The analogy [of the anti-SLAPP act] to 
qualified immunity does not hold together.”); Klocke v. Watson, 936 F.3d 240, 245-46 (5th Cir. 2019) (anti-SLAPP 
statute creates procedural rules, not substantive immunity); Jarrow Formulas, Inc. v. LaMarche, 3 Cal. Rptr. 3d 636, 
643 (2003) (“[T]he anti-SLAPP statute neither constitutes—nor enables courts to effect—any kind of immunity.”); 
Sandholm v. Kuecker, 962 N.E.2d 418, 430 (Ill. 2012) (similar); see also We, Inc. v. City of Phila., 174 F.3d 322, 324 
(3d Cir. 1999) (“As the Supreme Court has explained, there is ‘a crucial distinction between a right not to be tried and 
a right whose remedy requires the dismissal of charges.’”). 
13 As to burdens of proof, e.g., Cent. Vt. Ry. Co. v. White, 238 U.S. 507, 511-12 (1915) (“So, too, as to the burden of 
proof.  As long as the question involves a mere matter of procedure as to the time when and the order in which evidence 
should be submitted the state court can, in those and similar instances, follow their own practice even in the trial of 
suits arising under the Federal law.”); see also Fed. R. Evid. 302 adv. comm. n. to 1972 amend. (discussing burdens 
of proof as procedural).  As to attorneys’ fees, e.g., Leonardis v. Burns Int’l Sec. Servs., Inc., 808 F. Supp. 1165, 1184 
(D.N.J. 1992) (“This jurisdiction views its counsel-fee rules as inextricably bound to the question of access to our 
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But even more fundamentally, it is simply irrelevant whether or not the D.C. Anti-SLAPP 


Act was intended to or did in fact create substantive rights. Defendants and Intervenor ignore the 


fact that a statute can relate to both substance and procedure. Regardless of whether the Act affects 


substantive rights, it unquestionably contains provisions that relate to and affect procedures. It is 


irrelevant whether those procedures were created as an end themselves or as a means to enforce 


new substantive rights. The only thing that matters is that the Anti-SLAPP Act created new 


procedures—period. That ends the inquiry and renders the Act violative of the Home Rule Act. 


Second, Defendants and Intervenor argue that the Home Rule Act prohibits the D.C. 


Council only from enacting laws or rules that relate to unspecified parts of Title 11 “relating to the 


organization and jurisdiction of the District of Columbia courts”—but allows the Council to 


legislate with respect to other unspecified parts of that Title. To make this argument, they point to 


a parenthetical in Section 1-206.02 (a)(4) of the Home Rule Act: 


“The Council shall have no authority to ... [e]nact any act, resolution, or rule with 
respect to any provision of [D.C. Code] Title 11 (relating to organization and 
jurisdiction of the District of Columbia courts).” 


According to Defendants and Intervenor, that parenthetical serves to modify—and limit—the 


operative text of Section 1-206.02(a)(4). They are incorrect. Although they fail to acknowledge it, 


their statutory construction argument has been repeatedly rejected. 


As courts have repeatedly explained when interpreting congressionally-enacted statutes—


like the Home Rule Act—“Congress’ use of ‘relating to’ parentheticals is widely understood to 


have a descriptive import ... rather than to limit [a section’s] application.” United States v. Harrell, 


 
courts.  They are thus procedural in a fundamental sense[.]”); Mitzel v. Westinghouse Elec. Corp., 72 F.3d 414, 418 
(3d Cir. 1995) (“Court rules regulating attorney fees are not only clearly procedural but have also expressly been so 
declared.”); Mazengo v. Mzengi, No. 07-cv-756, 2007 WL 8026882, at *9 (D.D.C. Dec. 20, 2007) (similar); see also 
Chambers v. NASCO, Inc., 501 U.S. 32, 55 (1991) (holding that an attorney-fee award against bad-faith conduct in 
the litigation does not derive in any way from state substantive law). 
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637 F.3d 1008, 1012 (9th Cir 2011) (collecting cases; quotation marks omitted); see also, e.g., 


United States v. Kassouf, 144 F.3d 952, 959-60 (6th Cir. 1998) (parentheticals in statutory text are 


“descriptive rather than limiting”). Such “parentheticals are only ‘visual aids’ designed to guide 


the reader through what would otherwise be a litany of numbers.” United States v. Garner, 837 


F.2d 1404 (7th Cir. 1987). They are used because “[w]ithout any descriptions ... determining [what 


cross-referenced sections referred to] would be a long and arduous process. [P]arentheticals ... 


provide an aid to identification only.” United States v. Monjaras-Castaneda, 190 F.3d 326, 330 


(5th Cir. 1999) (quotation marks omitted).14 Indeed, this is especially true where, as here, the 


parenthetical in Section 1-206.02(a)(4) simply sets forth the name of Title 11. 


Moreover, as courts have likewise repeatedly held when construing statutory language, 


“a parenthetical is, after all, a parenthetical and it cannot be used to overcome the operative terms 


of the statute” or to manufacture ambiguity. Harrell, 637 F.3d at 1012.15 This makes sense: under 


basic rules of English construction and grammar, “[p]arenthetical expressions provide comments, 


explanations, digressions, or other supplementary information not essential to meaning.” H. 


Ramsey Fowler & Jane E. Aaron, The Little, Brown Book 430 (2016).16 


Finally, contrary to Intervenor’s contention, recognizing the invalidity of the D.C. Anti-


SLAPP Act as violative of the Home Rule Act would not require the invalidation of “whole 


swathes of District law.”17 Intervenor’s case law is completely distinguishable and inapposite: 


• Dimond v. District of Columbia, 792 F.2d 179, 190 (D.C. Cir. 1986). Dimond involved a 
 


14 See also, e.g., Harrell, 637 F.3d at 1012 (parentheticals aid a section’s identification rather than limit its application); 
United States v. Persichilli, 608 F.3d 34, 40 (1st Cir. 2010) (a parenthetical “merely provides a short-hand description 
of what ... the cited sections primarily cover”); United States v. Galindo-Gallegos, 244 F.3d 78, 733-34 (9th Cir. 
2001). 
15 See also, e.g., Monjaras-Castaneda, 190 F.3d at 330 (same); Persichilli, 608 F.3d at 40-41 (“A mere summary 
description of a cross-reference ... cannot alter the unambiguous language [of the statutory text].”). 
16 See also Andrea Sutcliff, The N.Y. Public Library Writer’s Guide to Style and Usage 248 (1994) (“Parenthetical 
words, phrases, or clauses are those that ... could be omitted without changing the meaning[.]”). 
17 D.C. Opp. at 11, 14-20. 
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statute that eliminated a substantive cause of action; it did not involve judicial procedures. 


• District of Columbia v. Sullivan, 436 A.2d 365, 366 (D.C. 1981). Sullivan involved a statute 
that decriminalized traffic offenses—a purely substantive statute. 


• Hessey v. Burden, 584 A.2d 1, 6 (D.C. 1990). Hessey involved a statute that “merely 
enlarge[d] the class of those persons already allowed to contest the Mayor’s [tax] 
assessments”—a substantive right with no procedural import. 


• Umana v. Swidler & Berlin, Chartered, 669 A.2d 717, 720 (D.C. 1995). Umana involved 
the adoption of the D.C. Uniform Arbitration Act, which the court recognized did not alter 
the D.C. courts’ jurisdiction or affect their procedures. 


• Price v. D.C. Bd. of Ethics & Gov’t Accountability, 212 A.3d 841, 845 (D.C. 2019). Price 
involved a statute modifying the “contested case provision” of the D.C. Administrative 
Procedure Act. The court recognized the D.C. Council had not sought “to amend ‘any 
provision of Title 11’” because “[t]here is no provision in Title 11 itself relating to the 
contested case requirement.” 


• Bergman v. District of Columbia, 986 A.2d 1208, 1225-26 (D.C. 2010). Bergman involved 
a substantive police power statute designed to ensure “protection of the residents of [D.C.] 
from intrusive conduct and harassment by [lawyers]” by regulating persons authorized to 
practice law, which the court recognized has long been an inherent but not exclusive power 
of the courts. The statute had no procedural components. 


• Woodroof v. Cunningham, 147 A.3d 777, 787 (D.C. 2016). Woodroof involved the same 
Arbitration Act considered in Umana, which the court recognized did not alter the D.C. 
courts’ jurisdiction or affect their procedures. Woodroof stands only for the proposition 
that the D.C. Council may change substantive law, a proposition irrelevant to this case. 


The statutes cited by Intervenor to argue for the Council’s authority to enact the Anti-


SLAPP Act are similarly distinguishable: they create or modify substantive rights without dictating 


procedures and are not acts “with respect to Title 11.”18 


 
18 D.C. Opp. at 10-11. For example, Intervenor cites D.C. Law No. 12-194 (Drug-Related Nuisance Abatement Act), 
which creates a cause of action for nuisance abatement and establishes the parameters of such claims; D.C. Law 
No. 13-172 (Drug-Related Evictions Re-enactment Act), which creates a cause of action for eviction of tenants 
charged with drug crimes and establishes the parameters of that cause of action; various statutes creating traditional, 
substantive immunities without creating new procedural mechanisms to assert them; and D.C. Code § 16-2310(e), 
which derives from Title 16 creating the juvenile justice system and does not impact Title 11. 
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II. The D.C. Anti-SLAPP Act Violates the Congressionally Enacted D.C. Code § 11-946 
and Is Void. 


The D.C. Anti-SLAPP Act is also void because it violates D.C. Code § 11-946, which was 


enacted by Congress.19 Section 11-946 mandates that (1) the D.C. Courts must follow the Federal 


Rules of Civil Procedure unless they adopt rules that modify the Federal Rules, and (2) rules that 


modify the Federal Rules must be approved by the D.C. Court of Appeals before they take effect: 


[1] The Superior Court shall conduct its business according to the Federal Rules of 
Civil Procedure and the Federal Rules of Criminal Procedure (except as otherwise 
provided in Title 23) unless it prescribes or adopts rules which modify those Rules. 


[2] Rules which modify the Federal Rules shall be submitted for the approval of the 
District of Columbia Court of Appeals, and they shall not take effect until approved 
by that court.20 


Here, it is undisputed that the D.C. Anti-SLAPP Act created “special motions” and created 


rules for when those motions “shall be granted” or “shall be denied.” Prior to the Act’s passage, 


those motions did not exist, nor did any rules providing for when they could be brought, granted, 


or denied. It is likewise undisputed that the D.C. Court of Appeals did not engage in rulemaking 


for or approve the Anti-SLAPP Act’s “special motion to dismiss” or “special motion to quash” 


rules before they took effect. As a result, the Anti-SLAPP Act violates the Supremacy Clause and 


is void. E.g., Barnes v. District of Columbia, 611 F. Supp. 130, 133 (D.D.C. 1985) (state legislation 


is preempted by federal law if as here, it conflicts with a “clear and manifest purpose of Congress”). 


And because Section 11-946 provides that “[r]ules which modify the Federal Rules ... shall not 


 
19 See Pub Law. No. 91-358, 84 Stat. 473, 487-88 (codified at D.C. Code § 11-946). 
20 D.C. Code § 11-946; see also, e.g., Johnson v. United States, 647 A.2d 1124, 1125 (D.C. 1994) (“[Section 11-946] 
makes clear that this court possesses the ultimate authority to approve or reject proposed Superior Court rules that 
modify existing federal rules of procedure.”); Adkins v. Morton, 494 A.2d 652, 656 n.5 (D.C. 1985) (similar); Varela 
v. Hi-Lo Powered Stirrups, Inc., 424 A.2d 61, 64 (D.C. 1980) (“11-946 requires the Superior Court to conduct its 
business according to the Federal rules unless the court affirmatively prescribes modifications thereof. All 
modifications are to be approved before taking effect by the District of Columbia Court of Appeals.” (emphasis in 
original)). 
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take effect until approved by [the D.C. Court of Appeals],” the Act’s application cannot be 


retroactively approved by that Court. 


Defendants’ and Intervenor’s only response is to contend that what they admit is a “rule” 


providing for a special motion to dismiss does not conflict with the Court’s existing rules.21 But 


that contention is a red herring. Under D.C. Code § 11-946, the relevant question is not whether a 


new rule conflicts with existing rules, but rather whether it modifies them. As the U.S. Supreme 


Court has explained, the definition of “to modify,” unsurprisingly, includes “to ... enlarge; extend; 


amend.” MCI Telecommc’ns Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 225 (1994) (surveying 


dictionary definitions of “modify”). That is precisely what the Anti-SLAPP Act did to the Federal 


Rules by creating rules for filing and evaluating “special motions to dismiss” and “special motions 


to quash” that did not previously exist in D.C. Courts. Indeed, the D.C. Court of Appeals 


recognized the novelty of the Anti-SLAPP Act’s rules—and their supplementation of the Federal 


Rules—in Mann, admonishing that the Anti-SLAPP Act “is not redundant relative to the rules of 


civil procedure.” Mann, 150 A.3d at 1238. The Act thus violates Section 11-946 and is void. 


III. The D.C. Anti-SLAPP Act Violates the First Amendment—Facially and As Applied. 


The D.C. Anti-SLAPP Act is also invalid because it impermissibly infringes defamation-


plaintiffs’ First Amendment rights to petition by depriving them of access to the courts or 


substantially burdening that access. It is thus unconstitutional both facially and as applied here. 


 Defamation-Plaintiffs’ First Amendment Rights to Seek Redress in Court 
Stand on Equal Footing with Defamation-Defendants’ Free Speech Rights. 


As an initial matter, courts have repeatedly recognized that the First Amendment right to 


petition the government includes “‘[t]he right of access to courts for redress of wrongs.’” Stuart, 


143 A.3d at 767 (quoting Borough of Duryea v. Guarnieri, 564 U.S. 379, 387 (2011)). And it is 


 
21 Defs. Opp. at 4-5; D.C. Opp. at 21-23. 
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“firmly established” that any “significant impairment of First Amendment rights must survive 


exacting scrutiny.” Elrod v. Burns, 427 U.S. 347, 362 (1976). “This type of scrutiny is necessary 


even if any deterrent effect on the exercise of First Amendment rights arises, not through direct 


government action, but indirectly as an unintended but inevitable result of the government’s 


conduct.” Id. And as especially relevant here, a person’s right of access to the courts to seek redress 


of grievances stands on equal footing with a defamation-defendant’s: “a private citizen exercises 


a constitutionally protected First Amendment right anytime he or she petitions the government for 


redress; ... the First Amendment does not pick and choose its causes.” Van Deelen v. Johnson, 497 


F.3d 1151, 1156 (10th Cir. 2007). 


Thus, just as any burden on a defamation-defendant’s free speech rights “must survive 


exacting scrutiny,” so too must any burden on a defamation-plaintiff’s right to seek redress in 


the courts. Elrod, 427 U.S. at 362. That is especially true where, as here, an anti-SLAPP statute 


targets only a specific class of speakers—defamation-plaintiffs. Such “content-based regulations 


of speech” and “attempts to disfavor certain subjects or viewpoints or to distinguish among 


different speakers” are “presumptively invalid” and subject to struct scrutiny. Davenport v. Wash. 


Educ. Ass’n, 551 U.S. 177, 188 (2007); Citizens United v. FEC, 558 U.S. 310, 340 (2010). And 


contrary to Defendants’ claim, the Anti-SLAPP Act need not be “unconstitutional in all of its 


applications” to be facially unconstitutional;22 rather, “[i]n the First Amendment context ... [the 


Supreme] Court recognizes ‘a second type of facial challenge,’ whereby a law may be invalidated 


as overbroad if ‘a substantial number of its applications are unconstitutional, judged in relation to 


the statute’s plainly legitimate sweep.’” United States v. Stevens, 559 U.S. 460, 473 (2010). 


 
22 Defs. Opp. at 8. 
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 The D.C. Anti-SLAPP Act Is Facially Unconstitutional. 


As explained in Plaintiffs’ Motion, the D.C. Anti-SLAPP Act is facially unconstitutional 


because, in addition to providing for the dismissal of SLAPPs—a legitimate purpose—its 


provisions also result in (or substantially risk) the dismissal of meritorious, non-SLAPP suits and 


substantially chill people from bringing legitimate and meritorious defamation claims. 


Defendants’ and Intervenor’s contention to the contrary relies entirely on an erroneous 


definition of what constitutes a SLAPP. According to them, any case dismissed under the Anti-


SLAPP Act is by definition a SLAPP. But that contention assumes its conclusion. 


In reality, not every suit that could be dismissed under the D.C. Anti-SLAPP Act is 


necessarily a SLAPP—nor is every non-meritorious defamation suit a SLAPP. Rather, as the D.C. 


Court of Appeals recognizes, to be a SLAPP, a lawsuit must have two characteristics: (1) it “is an 


action filed by one side of a political or public policy debate aimed to punish or prevent the 


expression of opposing points of view,” and (2) its “goal ... is not to win the lawsuit but to punish 


the opponent and intimidate them into silence.” Mann, 150 A.3d at 1226.23 In other words, a 


SLAPP must not only target public speech, but also must be brought in subjective bad faith. Id. It 


is only those bad-faith lawsuits that the D.C. Anti-SLAPP Act was designed to prevent. Id. 


Nevertheless, the D.C. Anti-SLAPP Act also provides for the dismissal of potentially 


meritorious lawsuits, not just SLAPPs. The Act does so by “impos[ing] requirements and burdens 


on the [plaintiff] that significantly advantage the defendant.” Id. at 1237. Among other things, the 


Act “stays the [plaintiff’s] right to seek discovery ... with a limited exception that favors the 


defendant,” and “places the initial burden on the [plaintiff] to present legally sufficient evidence 


 
23 Quoting D.C. Council, Committee on Public Safety & the Judiciary, Committee Report (Nov. 18, 2010), and George 
W. Pring, SLAPPs: Strategic Lawsuits Against Public Participation, 7 Pace Envtl. L. Rev. 3, 3, 9011 (1989). See also 
Grewal, 191 Cal.App.4th at 997 n.10, (“How ironic and sad, then, that corporations in California have now turned to 
using meritless anti-SLAPP motions as a litigation weapon.”) 
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substantiating the merits without placing a corresponding evidentiary demand on the defendant 


who invokes the Act’s protection.” Id. In other words, it imposes substantial burdens on plaintiffs 


seeking redress of grievances. They may well have meritorious claims but need discovery to prove 


the truth of their well-pleaded allegations. Under the Act, however, even if that evidence existed, 


plaintiffs can be denied the discovery to obtain it and their claims would be dismissed. And because 


the Act provides that unsuccessful plaintiffs may be required to pay substantial attorneys’ fees and 


costs, it chills plaintiffs from exercising their right to petition in the first instance. 


Accordingly, recognizing that reality and the resultant “constitutional infirmity,” and “to 


ensure that only ‘SLAPP’ suits are subject to dismissal,” the courts in multiple states have 


construed those states’ anti-SLAPP acts—which are materially similar to D.C.’s Act—to apply 


only if the claims lack merit as judged under the act’s burden-shifting framework and the plaintiff 


brings the claims in subjective bad faith. Blanchard v. Steward Carney Hosp., 75 N.E.3d 21, 38 


(Mass. 2019); see also, e.g., Sandholm v. Kuecker, 962 N.E.2d 418, 429-30 (Ill. 2012). As these 


courts have recognized, “if the plaintiff’s intent in bringing suit is to recover damages for alleged 


defamation and not to stifle or chill defendant’s rights of petition, speech, association, or 


participation in government, it is not a SLAPP and does not fall under the purview of the [Anti-


SLAPP] Act.” Sandholm, 962 N.E.2d at 429.24 


 
24 Illinois: Sandholm, 962 N.E.2d at 433 (“If a plaintiff’s complaint genuinely seeks redress for damages from 
defamation or other intentional torts,” then it “does not constitute a SLAPP,” and is “not … subject to dismissal ….”). 
Massachusetts: Blanchard, 75 N.E.3d at 38 (Defendant must show that the putative SLAPP suit was “solely based 
on [the moving party’s] own petitioning activities.”); Duracraft Corp. v. Holmes Prods. Corp., 691 N.E.2d 935, 943 
(1998) (“[U]nless [a suit] can be shown to be sham petitioning, the [Anti-SLAPP] statute impinges on the adverse 
party’s exercise of its right to petition[.]”). Maine: Gaudette v. Davis, 160 A.3d 1190, 1194 (Me. 2017) (Maine’s 
Anti-SLAPP Act addresses “litigation instituted not to redress legitimate wrongs, but instead to ‘dissuade or punish’ 
the defendant’s First Amendment exercise of rights through the delay, distraction, and financial burden of defending 
the suit.”). Vermont: Felis v. Downs Rachlin Martin PLLC, 133 A.3d 836, 851 (Vt. 2015) (holding that “the anti-
SLAPP statute should be construed as limited in scope and that great caution should be exercised in its interpretation” 
and that “unless [a suit] can be shown to be sham petitioning, the [Anti-SLAPP] statute impinges on the adverse 
party’s exercise of its right to petition”).  
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Notably, only the construction adopted by these courts—not the current construction of the 


D.C. Anti-SLAPP Act—ensures that the Act prevents only sham petitioning. As the U.S. Supreme 


Court expressly held in its seminal Noerr and Pennington line of cases (which provided the model 


for the burden of proof language in anti-SLAPP statutes), to render petitioning in the courts 


unprotected, a claim must be both “objectively baseless in the sense that no reasonable litigant 


could realistically expect success on the merits,” and a subjective “sham to cover what is actually 


nothing more than an attempt to interfere with [another person’s rights].” Prof’l Real Estate Inv’rs, 


Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 50 (1993); E.R.R. Presidents Conf. v. Noerr 


Motor Freight, Inc., 365 U.S. 127, 144 (1961); Mine Workers v. Pennington, 381 U.S. 657 (1965). 


Defendants’ and Intervenor’s only response is to assert that the D.C. Court of Appeals in 


Mann and Superior Court in Gordon already rejected facial challenges to the D.C. Anti-SLAPP 


Act. But they did not. In fact, Defendants grossly misquote Gordon and mischaracterize Mann. 


Contrary to Defendants’ claim, Mann did not involve any First Amendment challenge to the D.C. 


Anti-SLAPP Act, and Gordon expressly recognized that “the Mann Court did not squarely address 


a First Amendment right to petition challenge.” Gordon v. Forrest Hills Neighb. All., Inc., 


No. 2016CA6397B, slip op. at 16 (D.C. Super. May 18, 2017). And Defendants omit words from 


their quotation of Gordon that make clear that it was “Plaintiffs’ as-applied challenge to [the Act]” 


that that court rejected. Id. at 17 (“as-applied” omitted by Defendants). Neither Mann nor Gordon 


even purported to address the constitutional question here. Under settled law, the Act 


impermissibly burdens defamation-plaintiffs’ First Amendment rights and must be invalidated—


or construed in a manner consistent with those rights, as in Sandholm, Blanchard, and like cases. 


 The D.C. Anti-SLAPP Act Is Unconstitutional as Applied to Plaintiffs Here. 


Finally, the D.C. Anti-SLAPP Act is unconstitutional as applied to Plaintiffs in this case. 


Defendants and Intervenor implicitly concede as much. 
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Here, Defendants do not contend—and have never contended—that Plaintiffs brought their 


claims against them in bad faith or with the “goal ... not to win the lawsuit but to punish 


[Defendants] and intimidate them into silence.” See Mann, 150 A.3d at 1226. And Intervenor 


expressly admits in its Opposition that “[t]he District does not contend that the Complaint here is 


baseless or frivolous.”25 As such, although Defendants contend that Plaintiffs’ claims should 


ultimately fail, Defendants and Intervenor concede that Plaintiffs’ lawsuit is not a SLAPP. 


Nevertheless, the D.C. Anti-SLAPP Act has “impos[ed] requirements and burdens on 


[Plaintiff] that significantly advantage [Defendants].” See Mann, 150 A.3d at 1237. The Act has 


“stay[ed] [Plaintiffs’] right to seek discovery ... with a limited exception that favors [Defendants].” 


Id. And it has “place[d] the initial burden on [Plaintiffs] to present legally sufficient evidence 


substantiating the merits without placing a corresponding evidentiary demand on [Defendants].” 


Id. In other words, it has substantially burdened Plaintiffs’ First Amendment rights to bring a 


lawsuit that Defendants and Intervenor admit is not a SLAPP and not a sham.26 And it has done 


so based on the content of Plaintiffs’ speech (seeking redress for defamation) and because of who 


Plaintiffs are (defamation-plaintiffs). That is the very definition of a content-based restriction on 


speech that cannot survive strict-scrutiny—or any level of scrutiny. As such, the D.C. Anti-SLAPP 


Act is unconstitutional as applied to Plaintiffs here and cannot be enforced against them. 


CONCLUSION 


For the foregoing reasons, Plaintiffs respectfully request that the Court declare the D.C. 


Anti-SLAPP Act void and/or unconstitutional.  


 
25 D.C. Opp. at 27 (emphasis in original). 
26 BE & K Constr. Co. v. NLRB, 536 U.S. 516, 530-33 (2002) (“[E]ven though ... lawsuits ... [may be] unsuccessful, 
[that] class [of unsuccessful suits] nevertheless includes a substantial proportion of all suits involving genuine 
grievances because the genuineness of a grievance does not turn on whether it succeeds.”). 
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Synopsis
Former employee brought malicious prosecution action
against employer, arising out of litigation in which
employer sought to recover amounts employee allegedly
misappropriated from employer to settle sexual harassment
claim. The Superior Court, District of Columbia, Susan
R. Winfield, J., granted employer's motion for summary
judgment. Employee appealed. The Court of Appeals, Ruiz,
J., held that employee failed to allege that he suffered “special
injury” required to maintain malicious prosecution action.


Affirmed.
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Before FARRELL, RUIZ, and GLICKMAN, Associate
Judges.


Opinion


RUIZ, Associate Judge:


Charles Joeckel, Jr. appeals from an order of the Superior
Court which granted summary judgment against him and in
favor of Disabled American Veterans (DAV) on Joeckel's


complaint which alleged that DAV had “unlawfully, willfully,
maliciously and without probable cause” brought a civil
action against him in the state of Kentucky. Because Joeckel
has not alleged that he has suffered the “special injury”
required under the current state of our law to maintain such


a suit, we affirm.1


I.


FACTUAL SUMMARY


Appellant served as National Adjutant of DAV from 1988
to 1993, having risen from a position as a clerk to one of
DAV's highest ranking positions over the span of his 18 years
as an employee for the veterans service organization. During
Joeckel's tenure as National Adjutant, DAV paid $80,000 to
a DAV employee and his wife as part of the settlement of a
lawsuit which alleged that Joeckel had sexually harassed the


employee's wife after a business meeting sponsored by DAV.2


In the wake of controversy over the use of DAV funds to settle
the suit, DAV ultimately terminated Joeckel's employment.
That decision was upheld by a DAV termination review board,
which found that Joeckel had, without proper authorization,
used organizational funds to pay a private debt.


Subsequently, DAV sought recovery of the $80,000, which
it alleged Joeckel had misappropriated, under the employee
theft provisions of its insurance policy with Fireman's Fund
Insurance Company (FFIC). When FFIC refused to indemnify
DAV, the organization brought suit against the insurer in


Jefferson County Circuit Court in Louisville, Kentucky.3


In the same Kentucky court, DAV also filed suit against
Joeckel, seeking recovery of the $80,000 on theories of
conversion, breach of fiduciary duty, fraud, and various


equitable theories.4 Joeckel counterclaimed for damages
and equitable relief associated with his discharge and the


revocation of his DAV membership.5


*1281  DAV eventually settled its claim against FFIC,
but not for the full amount for which it had sought
indemnification. The organization thus continued to pursue its
action against appellant which culminated, after a full trial, in
a jury verdict in favor of Joeckel on all of DAV's claims. With
legal victory in hand, Joeckel then filed a one-count complaint
for malicious prosecution in the Superior Court of the District
of Columbia, alleging that DAV's “initiation and prosecution
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of the Kentucky lawsuit against [him] was unfounded and
known to be so by DAV, and was done unlawfully, willfully,
maliciously and without probable cause, and with an intent
to injure [him].” Joeckel asserted that, as a proximate result
of DAV's actions, he had suffered “economic damages and
losses, humiliation and embarrassment, emotional damages,
and injury to his reputation,” as well as “other damages.”


DAV moved for summary judgment pursuant to Super. Ct.
Civ. R. 56(b), arguing that Joeckel could not establish the
necessary elements of a claim for malicious prosecution. DAV
first submitted that Joeckel had failed to present any evidence
that he suffered the requisite “special injury” as a result of
the Kentucky action. Second, the DAV contended that it had
ample probable cause for bringing the Kentucky suit against
Joeckel; and third, DAV claimed that Joeckel's allegations of
malice could not be sustained because they were based on acts
and events that had been the subject of prior final judgments
in DAV's favor. The trial court granted DAV's motion for
summary judgment, explaining that the expense of defending
the Kentucky suit, the emotional and physical distress of that
litigation, and the harm to Joeckel's reputation, did not amount
to the “special injury” necessary to support a cause of action


for malicious prosecution.6 Joeckel filed a timely notice of
appeal from the trial court's order.


II.


ANALYSIS


We review the grant of a motion for summary judgment de
novo. See Woodland v. District Council 20, 777 A.2d 795, 798
(D.C.2001). In reviewing a trial court order granting summary
judgment, we conduct an independent review of the record,
and our standard of review is the same as the trial court's
standard in considering the motion for summary judgment.
See Critchell v. Critchell, 746 A.2d 282, 284 (D.C.2000)
(citing Sherman v. District of Columbia, 653 A.2d 866, 869
(D.C.1995)). A motion for summary judgment should be
granted whenever the court concludes that there is no genuine
issue as to any material fact and that the moving party is
entitled to judgment as a matter of law. See Woodland, 777
A.2d at 798 (citing Musa v. Continental Ins. Co., 644 A.2d
999, 1001–02 (D.C.1994)). Though we view the evidence in
the light most favorable to the non-moving party, see Bailey
v. District of Columbia, 668 A.2d 817, 819 (D.C.1995), mere
conclusory allegations by the non-moving party are legally


insufficient to avoid the entry of summary judgment. See
Musa, 644 A.2d at 1002. Thus, a party opposing a motion for
summary judgment must produce at least enough evidence to
make out a prima *1282  facie case in support of his position.
See Nader v. de Toledano, 408 A.2d 31, 48–49 (D.C.1979).


 We have long held that in order to support an action for
malicious prosecution in the District of Columbia, a plaintiff
must plead and be able to prove: 1) that the underlying
suit terminated in plaintiff's favor; 2) malice on the part of
the defendant; 3) lack of probable cause for the underlying
suit; and 4) special injury occasioned by plaintiff as the
result of the original action. See Morowitz v. Marvel, 423
A.2d 196, 198 (D.C.1980) (citing Ammerman v. Newman,
384 A.2d 637, 639 (D.C.1978)). The special injury required
has been defined as arrest, seizure of property, or “injury
which would not necessarily result from suits to recover for
like causes of action.” See Mazanderan v. McGranery, 490
A.2d 180, 182 (D.C.1984) (quoting Ammerman, 384 A.2d
at 639). In the District of Columbia, injuries to reputation,
emotional distress, loss of income, and “substantial expense
in defending” have all been held to fall outside the scope of the
definition of special injury. Id. at 182; see also Epps v. Vogel,


454 A.2d 320, 324 (D.C.1982); Morowitz, 423 A.2d at 198.7


Appellant does not argue that our law is otherwise. Rather, he
contends that the same rationale underlying the determination
of special injury in Soffos v. Eaton, 80 U.S.App.D.C. 306,
152 F.2d 682 (1945), should allow him to proceed to trial
on the merits of his malicious prosecution claim. In Soffos,
the court reviewed the dismissal of a malicious prosecution
action on the basis that special injury had not been pled by the
plaintiff. See id. at 306, 152 F.2d at 682. There, the plaintiff
had been subjected to four consecutive suits by her landlord
which the plaintiff alleged had been brought “maliciously
without just cause and in bad faith.” Id. Recognizing that the
common law of the District did not allow an action to lie for
the recovery of damages sustained by the prosecution of a
civil action with malice unless the complainant had incurred
special injury such as arrest or seizure of property, the court
nevertheless allowed the plaintiff in that case to continue with
her suit, stating that “[s]ome sort of balance ha[d] to be struck
between the social interest in preventing unconscionable suits
and in permitting honest assertion of supposed rights.” Id.
at 307, 152 F.2d at 683. The court further explained that
because “the right to litigate is not the right to become a
nuisance[,] ... [t]he burden of being compelled *1283  to
defend successive unconscionable suits is not one which
would necessarily result in all suits prosecuted to recover
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for like causes of action,” and therefore, held the court, the
appellant's complaint stated a claim upon which relief could
be granted. Id.


 As appellant rightfully concedes, the case before us does
not fit squarely within the parameters of the holding in
Soffos because Joeckel would not be able to show that
DAV pursued more than one groundless action against
him. However, Joeckel contends that Soffos recognizes that
a “balance” has to be struck and that there is evident
imbalance when the expenses incurred in defending an action
are excessively disproportionate to the original plaintiff's


litigation objectives.8 According to appellant, the same
rationale that recognizes “special injury” when there are
repeated lawsuits applies where a single groundless suit
similarly results in extraordinary and abnormal litigation
expenses to the original defendant. Joeckel claims that in
pursuing its frivolous action against him, after obtaining
$50,000 from its insurance company and having only $30,000
left to recover, the DAV deliberately caused him to spend
almost $200,000 to defend himself, and that this disproportion
between the DAV's purported damages and the amount he had
to expend constitutes special injury.


To be sure, in at least two of our cases, special injury
determinations have resulted from the recognition that, in
certain circumstances, a party may unfairly sustain economic
injury beyond that which is normally incidental to defending a
lawsuit. This was the case in both Soffos and in Davis v. Boyle
Bros., 73 A.2d 517 (D.C.1950), another decision in which
the court allowed a malicious prosecution action to continue


in the absence of arrest or seizure of property.9 But those
decisions are distinguishable in that in both cases the unusual
harm suffered by the victim of the malicious prosecution
was so blatant and beyond that which would normally be
incurred in such litigations that the court felt sound policy
required relief even though there had been no arrest or seizure
of property. See Soffos, 80 U.S.App.D.C. at 307, 152 F.2d
at 683 (stating that there was “no good reason why the law
should tolerate repeated abuse of its processes”); Davis, 73
A.2d at 520 (explaining that the case before it “involve[d]
something more than the usual suit brought maliciously and
without probable cause” as the suitor “acknowledged the
error [in bringing suit] and promised that the suit would be
dismissed”).


We do not agree with appellant that, in this case, he has
clearly demonstrated the occurrence of unusual harm which
would satisfy the special injury rule. First, we cannot say


that appellant has been subjected to anything more than the
normal expenses incident to litigation, as the record does not
provide us with a basis for doing so. Other than the assertions
in his brief, Joeckel has provided no proof of the expenses he
incurred in defending the Kentucky litigation or the expenses


incurred *1284  by the DAV in bringing the action.10 Second,
we believe any theory that “special injury is present when the
expenses of litigation [prosecution or] defense are excessively
disproportionate,” would be impracticable as articulated by


appellant.11 Whether it be the original plaintiff's expenses
which are the focus of a disproportionality assessment or the
expenses of the original defendant, there are many reasons,
some beyond the control of litigating parties, why expenses
incurred in sustaining or defending a legal action may surpass
the amount originally sought in the suit itself. For example,
an employer may legitimately bring a costly action against a
former employee who has misappropriated funds, not merely
to recover the actual losses sustained as a result of the
employee's misconduct, but also with the hope of deterring
similar future misconduct by other employees. Conversely,
the fact that an employee may defend such an action to its
fullest and most costly extent, even if that cost surpasses
the amount originally sought by the employer, does not
necessarily mean that the employee has suffered the special
injury necessary to sustain a malicious prosecution claim as
such costs could result from the choice of defense counsel
or defense strategy employed, as well as the sometimes
unpredictable ways in which litigation develops.


We note that this court has declined prior invitations to
abandon or modify the special injury rule based on the long-
held belief “that it best promotes this jurisdiction's policy of
encouraging free access to the courts.” Bown v. Hamilton, 601
A.2d 1074, 1080 (D.C.1992) (quoting Morowitz, 423 A.2d
at 198). Appellant's brief presents serious arguments why the
special injury rule, which has been rejected by a majority of
the states, see Morowitz, 423 A.2d at 198, is unnecessary, and
may even be contrary, to that goal. Recognizing, however,
that as a division of this court we are bound by our previous
decisions, appellant has not pressed that we abandon the
special injury requirement as it would be only in an en banc
proceeding that we could reconsider our adherence to the
special injury requirement in malicious prosecution actions.
See M.A.P. v. Ryan, 285 A.2d 310, 312 (D.C.1971).


Accordingly, for all of the foregoing reasons, the judgment is


Affirmed.
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Footnotes
1 Arising from the same action, DAV cross-appeals from an order of the trial court which denied DAV's motion to reconsider


an earlier motion to dismiss. In its motion, DAV contended that Joeckel's claim was precluded as a matter of law on res
judicata grounds, due to a prior judicial determination by a New Mexico court. We decline to address the issues raised in
the cross-appeal, as the argument is rendered moot by our decision to affirm the summary judgment on the direct appeal.


2 Joeckel and DAV dispute whether the lawsuit was brought against Joeckel as an individual or in his capacity as an officer
of DAV. For the purpose of addressing the narrow issue raised in this appeal, we need not resolve that dispute.


3 Disabled American Veterans v. Fireman's Fund Ins. Co., No. 94–CI–02520 (Circuit Court of Jefferson County, Kentucky).


4 Disabled American Veterans v. Charles E. Joeckel, Jr., No. 95–CI–04046 (Circuit Court of Jefferson County, Kentucky).


5 On DAV's motion, the Kentucky court dismissed Joeckel's counterclaim on res judicata grounds, citing a Maryland
default judgment against Joeckel in a suit where he had also challenged the revocation of his membership and DAV
had counterclaimed seeking declaratory judgment that Joeckel's expulsion from DAV membership and the termination
of his employment were proper.


6 The trial court did not address DAV's contention that Joeckel could not prove that DAV's action against him was malicious
or lacked probable cause.


7 The trial court applied District of Columbia law. Appellant did not request that the trial court apply the law of Kentucky,
where the allegedly malicious lawsuit was brought, which does not require special injury to maintain a suit for what that
jurisdiction calls the tort of “wrongful use of civil proceedings.” Prewitt v. Sexton, 777 S.W.2d 891, 893–94 (Ky.1989)
(explaining that Kentucky has adopted the Restatement (Second) of Torts, , , , § 674 (1977) which provides that one is
subject to liability “for wrongful civil proceedings if (a) he acts without probable cause, and primarily for a purpose other
than that of securing the proper adjudication of the claim in which the proceedings are based, and (b) except when they
are ex parte, the proceedings have terminated in favor of the person against whom they are brought.”). When parties do
not raise the issue of the applicability of foreign law, the general rule is that “a court is under no obligation to apply foreign
law and may instead apply the law of the forum.” Rymer v. Pool, 574 A.2d 283, 285 (D.C.1990) (citing Restatement
(Second) of Conflict of Laws § 136 cmt. h (1971)) (holding that trial court had an obligation to consider the choice of
law issue where plaintiff did not have an opportunity to address the issue before the trial court dismissed the action for
failure to state a claim under D.C. law and action had little to do with the District). Before us, appellant does not contend
that the trial court erred in applying District law, and, thus, we review the trial court's dismissal on the terms on which
it was decided.


8 At oral argument, Joeckel also claimed special injury could be shown when a malicious plaintiff's expenses greatly
exceeded the amount of recovery sought.


9 In Davis, a plaintiff alleging malicious prosecution was allowed to continue her claim against a department store in
the absence of multiple prosecutions, arrest or seizure of property, where the department store had admitted its error
in pursuing a collection action, had promised her it would stop its collection efforts, yet continued to pursue a default
judgment against her. 73 A.2d at 520.


10 At oral argument, appellant cited to numerous pages in the record from which this court could determine the expenses
incurred by the parties in the Kentucky litigation. Upon review of the pages cited, we disagree that the facts of record
support Joeckel's contention that the amount he expended in his defense of the litigation was grossly disproportionate to
the amount originally sought by DAV or that DAV incurred extraordinary expense to prosecute its claim against Joeckel.


11 Though we are aware that, as a division of this court, we cannot abrogate our general rule that special injury is a
requirement in malicious prosecutions actions, we can consider whether, under the circumstances here, sound policy
justifies the recognition of injury “which would not necessarily result in suits to recover for like causes of action.”
Ammerman, 384 A.2d at 639; see also Carl v. Children's Hospital, 702 A.2d 159, 160 (D.C.1997) (en banc).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Attorney filed request to file foreign judgment
for unpaid fees. Client moved for adjudication of contempt
against attorney, and attorney responded in kind. Client
filed separate action for legal malpractice against attorney.
Attorney moved to compel arbitration. The Superior Court,
Brian F. Holeman, J., denied both motions for contempt, and
granted the motion to compel arbitration. Client and attorney
appealed.


Holdings: The Court of Appeals, Fisher, J., held that:


as a matter of first impression, provision of Revised Uniform
Arbitration Act (RUAA) allowing immediate appeal of orders
compelling arbitration did not violate Home Rule Act;


compelling arbitration on malpractice claims was warranted;


arbitration agreement was not a contract of adhesion; and


neither party's behavior warranted an adjudication of
contempt.


Affirmed.


*779  Appeals from the Superior Court of the District of
Columbia, (CAM-6474-13 and CAF-9591-12), (Hon. Brian
F. Holeman, Trial Judge)


Attorneys and Law Firms


Rosanne L. Woodroof, pro se.


J. Jonathan Schraub, with whom Sarah A. Bucovetsky was on
the brief, for appellees in Appeal No. 14-CV-939.


Joseph F. Cunningham for appellees/cross-appellants in
Appeal Nos. 14-CV-1426 and 14-CV-1441.


Adam Raviv and Lauren N. Moore were on the brief for
amicus curiae The Attorney/Client Arbitration Board of the
District of Columbia Bar in response to the court's April 20,
2015, order for the purpose of contesting the appealability of
the Superior Court order compelling arbitration.


BEFORE: Fisher and Blackburne-rigsby, Associate Judges;
and Nebeker, Senior Judge.


Opinion


FISHER, Associate Judge.


Two sets of proceedings underlie these three consolidated
appeals: (1) a malpractice claim filed by Rosanne L.
Woodroof against her former attorney Joseph F. Cunningham
and his law firm Cunningham & Associates, PLC
(collectively “Cunningham”), and (2) proceedings to enforce
a foreign judgment for unpaid attorney's *780  fees that
Cunningham obtained against Woodroof in Virginia. The
primary issue before this court is whether we have jurisdiction
to hear Woodroof's appeal from the trial court's order staying
the malpractice proceedings and compelling arbitration.
We hold that we do have jurisdiction of that appeal; our
jurisdiction of the appeals related to the foreign judgment
proceedings is not questioned. We affirm the challenged order
and the judgment of the Superior Court.


I. The Malpractice Claim


In December 2008, Woodroof retained Cunningham to
represent her in a lawsuit pending in the District of
Columbia against the St. George Condominium Association
(“Condo Association”). That same day, Woodroof signed an
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Arbitration Agreement (attached to the Retainer Agreement),
which specified that “any dispute as to legal malpractice ...
will be determined by submission to arbitration as provided
by District of Columbia law[.]” In 2010, Woodroof, “with Mr.
Cunningham's involvement,” settled the damages suit against
the Condo Association for $160,000. At this time, Woodroof
asserted, she had incurred over $250,000 in attorney's fees.
She refused to pay the full amount, contending that “[t]he
ballooning costs were in large part due to Cunningham's
failure to pursue the lawsuit with the expected diligence and
zeal.” The litigation over attorney's fees, which occurred in
Virginia, is discussed later in this opinion.


Woodroof filed a malpractice complaint against Cunningham
on September 24, 2013. On July 9, 2014, Judge Brian
F. Holeman granted Cunningham's motion to stay the
malpractice proceedings and ordered the parties to “submit
the ... [malpractice action] to binding arbitration, pursuant
to the terms of the Retainer Agreement and the Arbitration
Agreement entered between the parties.” Woodroof appealed
and argues that there is no enforceable agreement to arbitrate.
Cunningham challenges our jurisdiction to consider the issue
but argues, in the alternative, that the agreement to arbitrate
is valid and enforceable.


A. Appellate Jurisdiction


Although the District of Columbia Revised Uniform
Arbitration Act (“RUAA”) provides that “[a]n appeal may
be taken from ... [a]n order denying or granting a motion
to compel arbitration,” D.C. Code § 16–4427 (a)(1) (2012
Repl.) (emphasis added), Cunningham argues that Woodroof
cannot appeal Judge Holeman's order. He asserts that, by
making such orders appealable, the Council of the District of
Columbia violated the District of Columbia Self-Government
and Governmental Reorganization Act, Pub. L. 93–198, 87
Stat. 774 (1973) (“the Home Rule Act”) by attempting to
expand our jurisdiction. We reject Cunningham's argument.


1. Background


The Home Rule Act specifies that the Council “shall have no
authority to ... [e]nact any act, resolution, or rule with respect
to any provision of Title 11 (relating to organization and
jurisdiction of the District of Columbia courts.)” D.C. Code
§ 1–206.02 (a)(4) (2012 Repl.). Among other things, Title 11
gives us jurisdiction over “appeals from ... all final orders and


judgments ... [and certain] interlocutory orders of the Superior
Court of the District of Columbia,” including those “granting,
continuing, modifying, refusing, or dissolving or refusing to
dissolve or modify injunctions.” D.C. Code § 11–721 (a)
(2012 Repl.). As a matter of precedent, an order denying a
motion to arbitrate is an appealable order under Title 11, but
an order granting a motion to arbitrate is not. See,  *781  e.g.,
Brandon v. Hines, 439 A.2d 496, 507 (D.C. 1981) (“[O]nly
an order denying—not granting—a stay of litigation pending
arbitration is appealable.”); Hercules & Co., Ltd. v. Shama
Rest. Corp., 566 A.2d 31, 38–39 (D.C. 1989) (adopting
Brandon's distinction between orders denying and granting a
stay pending arbitration).


Woodroof points out that we recently articulated a narrow
exception to this rule in Andrew v. Am. Imp. Ctr., 110 A.3d
626 (D.C. 2015). There we held that an order compelling
arbitration was “appealable as an interlocutory order under
§ 11–721 ... where arbitration was entered into with a
commercial entity by way of an adhesion contract.” Id. at
633–34. However, for reasons explained below, the contract
at issue here is not a contract of adhesion, and Woodroof
cannot rely on Andrew to establish our jurisdiction. Instead,
we must squarely face the question of whether the provision
of the RUAA permitting appeals from an order “granting a
motion to compel arbitration” violates the Home Rule Act's
prohibition on enacting legislation “with respect to” Title 11.


Previously, we avoided this question. In Parker v. K & L
Gates, LLP, for example, we did not need to address the
Home Rule Act issue because, unlike this case, the motion to
compel arbitration was “filed and decided in an independent
proceeding,” 76 A.3d 859, 864 n.3 (D.C. 2013), where
arbitrability was the “sole issue before the court.” Id. (quoting
Green Tree Fin. Corp.–Ala. v. Randolph, 531 U.S. 79, 87,
121 S.Ct. 513, 148 L.Ed.2d 373 (2000)). The order “left
no part of [the case] pending before the court,” id. at 864
(quoting Green Tree, 531 U.S. at 86–89, 121 S.Ct. 513), and
was therefore “final and appealable under both Title 11 and
the RUAA.” Id. at 864. See also Andrew, 110 A.3d at 636
(reserving judgment as to “whether § 16–4427 as applied
in other contexts might violate ... the Home Rule Act”);
BiotechPharma, LLC v. Ludwig & Robinson, PLLC, 98 A.3d
986, 989 (D.C. 2014) (holding that, as applicable there, the
RUAA did not violate the Home Rule Act because Title 11
already “gives this court jurisdiction” over “orders denying
motions to compel arbitration” (emphasis added)).
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In 2010, we addressed for the first time whether the Council
had exceeded its authority by adopting the portion of the
RUAA which authorizes an appeal from an order granting a
motion to compel arbitration. See Stuart v. Walker, 6 A.3d
1215, 1219 (D.C. 2010) (holding that “the attempt by the D.C.
Council to modify the definitional parameters of finality ...
is ... beyond its authority”). However, we subsequently
vacated that opinion, see Stuart v. Walker, 30 A.3d 783 (D.C.
2011) (en banc) (granting petitions for rehearing en banc),
and, sitting en banc, we were equally divided “regarding the
issue of jurisdiction.” Stuart v. Walker, No. 09–CV–900 (D.C.
Feb. 16, 2012) (en banc) (unpublished judgment). We now set
out once more to answer the question of whether D.C. Code §
16–4427 (a)(1) “violates the District of Columbia Home Rule
Act by expanding this court's jurisdiction.” Stuart v. Walker,


6 A.3d at 1219 (Steadman, J., dissenting).1


We conclude that D.C. Code § 16–4427 (a)(1) does not violate
the Home Rule Act. Our cases have not construed D.C. Code
§ 1–206.02 (a)(4) rigidly, but instead have recognized that
the Council may make substantive changes to the law, even
when those changes affect the kinds of cases that the courts
adjudicate. Indeed, our decisions addressing whether orders
denying *782  or granting motions to compel arbitration are
appealable have attempted to respect the intent of the Council
as expressed in the “overarching statutory scheme” regulating
arbitration. Stuart, 6 A.3d at 1223. Although the Council now
has changed the law by allowing appeals from orders granting
motions to compel arbitration, applying that legislation does
not threaten the independence of the judiciary or undermine
the purposes of the Home Rule Act. We emphasize that, in
enacting the RUAA, the Council has not attempted to amend
D.C. Code § 11–721 itself.


2. The Legislature May Change the Law


Although the RUAA may conflict with our past
interpretations of what constitutes an appealable order in this
context, there is nothing unusual about the proposition that the
legislature may change the law and, by doing so, essentially


overrule court decisions.2 See Day v. United States, 682 A.2d
1125, 1129 (D.C. 1996) (recognizing that the legislature can
pass statutes that displace or “supersede[ ] the common law”);
see also Carl v. Children's Hosp., 702 A.2d 159, 173 (D.C.
1997) (en banc) (concurring opinion of Ferren, J.) (“[I]f the
courts move too far into an area the legislature wants for itself,
or even if the legislature merely dislikes what the courts do


in a substantive area the legislature has never touched, the
legislature can erase a judge-made law.”).


Judge Ferren's concurring opinion in Carl pointed out
instances where the Council had shown it could “override,
sometimes swiftly, any statutory interpretation not to its
liking.” Id. at 173 & n.56. See, e.g., D.C. Code § 16–705
(c) (1997) (authorizing eleven-juror verdicts in criminal cases
in certain situations, effectively overruling our decision in
Flemming v. United States, 546 A.2d 1001 (D.C. 1988));
D.C. Code § 16–710 (a) (1997) (authorizing “split sentences”
contrary to our holding in Davis v. United States, 397
A.2d 951 (D.C. 1979)). See also 18 U.S.C. § 3731 (2012)
(conferring authority on federal courts of appeals to hear an
appeal from a “decision or order of a district court suppressing
or excluding evidence” after 28 U.S.C. § 1291 (jurisdiction
of appeals from all final decisions) was held insufficient to
sustain jurisdiction).


Therefore, the fact that a portion of the RUAA may conflict
with our past understanding of jurisdictional boundaries is
not by itself problematic. The key question is whether that
legislation violated the Home Rule Act.


3. Legislative History of the Home Rule Act


“Congress ... passed the Home Rule Act, D.C. Code §
1–201.01 et seq. (2012 Repl.), with the intent of giving
the Council of the District of Columbia broad authority to
legislate upon ‘all rightful subjects of legislation within the
District.’ ” Andrew, 110 A.3d at 628 (quoting D.C. Code §
1–203.02 (2012 Repl.)). However, Congress reserved “the
right, at any time, to exercise its constitutional authority as
legislature for the District.” See D.C. Code § 1–206.01 (2012
Repl.). It also precluded the Council from legislating on
certain subjects. See, e.g., D.C. Code § 1–206.02 (a)(1) (2012
Repl.) (the Council “shall have no authority” to “[i]mpose any
tax on property of the United States”); D.C. Code § 1–206 (a)
(5) (the Council “shall have no *783  authority” to enact a
so-called commuter tax on the income of persons who do not
reside in the District).


Early drafts of the Act did not preclude the Council from
enacting legislation that affected the local courts. Instead, a
draft version of the statute permitted the Council to “pass acts
affecting all aspects of [the District of Columbia] courts” after
an “eighteen-month period following ... the date of enactment
of this Act.” House Comm. on the District of Columbia, 93d
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Cong., 2d Sess., Home Rule for the District of Columbia 942
(Comm. Print 1974) (“Home Rule Comm. Print”) (emphasis
added).


This proposal raised concerns among the bench and the
bar. Both the Chief Judge of this court and the Chief
Judge of the Superior Court wrote to the Chairman of the
House Committee on the District of Columbia, pointing
out that the District's new court system had been only


recently established.3 Home Rule Comm. Print at 1416-1424.
Because it appeared that the draft of section 602 (c) would
“authorize[ ] the Council eighteen months after it takes
office, to completely alter and thus to obliterate the structure,
organization and jurisdiction of the District of Columbia
courts,” id. at 1421, the judges strongly suggested “that
the new judicial system should be allowed to mature and
gain experience before [being] subject[ed] ... to further
major modifications.” Id. at 1417. Other provisions of
the draft, principally those dealing with the appointment
and reappointment of judges, raised concerns about the
independence of the judiciary, and hence the “effectiveness
and fairness of the courts.” Id. at 1419.


A subsequent draft substituted the language of § 1–206.02
(a)(4) that remains in effect today: “The Council shall have
no authority to ... [e]nact any act, resolution, or rule with
respect to any provision of Title 11 (relating to organization
and jurisdiction of the District of Columbia courts).” Home
Rule Comm. Print at 1315-26. This broad language is not
self-explanatory, but must be interpreted keeping in mind the
purposes of the provision and the breadth of matters addressed
in Title 11.


4. Title 11 of the D.C. Code


While this case focuses narrowly on the provisions dealing
with our jurisdiction to review particular orders of the
Superior Court, Title 11 is extensive, addressing a wide range
of topics, including the composition and organization of the
courts, the qualifications and appointment of judges, the
employment of law clerks and secretaries for judges, and the
procedural rules used by the Superior Court and this court.
See, e.g., D.C. Code § 11–102 (“The highest court of the
District of Columbia is the District of Columbia Court of
Appeals.”); D.C. Code § 11–702 (“The court [of appeals]
shall consist of a chief judge and eight associate judges.”);
D.C. Code § 11–743 (“The District of Columbia Court of
Appeals shall conduct its business according to the Federal


Rules of Appellate Procedure unless the court prescribes or
adopts modifications of those Rules.”); D.C. Code § 11–
903 (“The Superior Court of the District of Columbia shall
consist of a chief judge and 61 associate judges.”); D.C.
Code § 11–902 (“The Superior Court shall consist of the
following: (1) The Civil Division. (2) The Criminal Division.
(3) The Family Court. (4) The Probate Division. (5) The Tax
Division.”); D.C. Code § 11–946 (“The Superior Court shall
conduct its business according to the Federal Rules of *784
Civil Procedure and the Federal Rules of Criminal Procedure
(except as otherwise provided in Title 23)” or as modified in
accordance with the statute); D.C. Code § 11–1501 (a), (b)
(“The President of the United States shall nominate, and by
and with the advice and consent of the Senate, shall appoint
all judges of the District of Columbia courts .... A person may


not be appointed a judge ... unless ....”).4


5. Maintaining the Balance


We have acknowledged that § 1–206.02 (a)(4) “must be
construed as a narrow exception to the Council's otherwise
broad legislative power ‘so as not to thwart the paramount
purpose of the [Home Rule Act], namely, to grant the
inhabitants of the District of Columbia powers of local self-
government.’ ” Andrew, 110 A.3d at 629 (quoting Bergman
v. District of Columbia, 986 A.2d 1208, 1226 (D.C. 2010)).
As the legislative history demonstrates, this portion of the
Home Rule Act was primarily concerned with preserving the
organization and structure of the newly created court system
(established in Title 11) and the independence of the judiciary.
It thus seems clear that the Council does not have authority
to change the method by which judges are appointed and
removed, to change the number of judges on either court, or
to create an intermediate court of appeals, to give just a few
examples.


Section 1–206.02 (a)(4) also precludes legislation “with
respect to” the jurisdiction of the courts. We have held,
for example, that attempting to bypass the “contested case”
requirement of the District of Columbia Administrative
Procedure Act (“DCAPA”) violates the Home Rule Act. See,
e.g., Capitol Hill Restoration Soc'y v. Moore, 410 A.2d 184,
186 (D.C. 1979) (holding that, by its terms, Title 11 gives this
court jurisdiction “to review directly agency action taken only
in a contested case.” (emphasis added)). But see District of
Columbia v. Sullivan, 436 A.2d 364, 367 (D.C. 1981) (holding
“the Council nevertheless has the authority to enact legislative
exceptions to that definition [of a contested case].”).
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When the Council's actions do not run directly contrary to the
terms of Title 11, however, our past decisions have chosen
not to interpret this language rigidly, but rather to construe
this limitation on the Council's power in a flexible, practical
manner. Thus, the Home Rule Act does not prevent the
Council from changing the District's substantive law, even if
those changes do “affect the jurisdiction of the courts in a
sense.” Coleman v. District of Columbia, 80 A.3d 1028, 1035
n.9 (D.C. 2013). See Umana v. Swidler & Berlin, Chartered,
669 A.2d 717, 724 n.15 (D.C. 1995) (noting that the Home
Rule Act “does not ... limit the Council's authority to enact or
to alter the substantive law to be applied by the courts”).


As the United States Court of Appeals for the District
of Columbia Circuit explained in Dimond v. District of
Columbia, “[a]lthough the partial abolition of a cause of
action inevitably affects the cases a court adjudicates, this
incidental byproduct does not amount to an alteration of the
jurisdiction of the local and federal courts in violation of
the [Home Rule] Act.” 792 F.2d 179, 190 (D.C. Cir. 1986)
(upholding Council legislation that imposed $5,000 medical
expense threshold for personal injury tort claims brought by
victims of car accidents). See *785  Coleman, 80 A.3d at
1035 n.9 (upholding provision of the Comprehensive Merit
Personnel Act foreclosing claims brought by unsuccessful
applicants for employment with the District); Sullivan, 436
A.2d at 368 (upholding statute that, by decriminalizing certain
traffic offenses, eliminated the Superior Court's original
jurisdiction over them and removed them “from the direct
review jurisdiction of this court”).


Nor does the Council impermissibly expand our jurisdiction
when it gives the court authority to hear a new kind of case
that falls within the courts' preexisting jurisdiction, broadly
defined. See District of Columbia v. Greater Washington
Cent. Labor Council, 442 A.2d 110, 117 (D.C. 1982) (holding
that the Workers' Compensation Act's (“WCA”) grant of
authority to the Superior Court to “enforce compensation
awards” already fell “within the equitable jurisdiction
presently vested in the Superior Court”); id. (holding the
WCA did not affect our jurisdiction, because Title 11 provides
for our review of orders and decisions of the Mayor, the
Council, or any agency of the District to the extent provided
by the DCAPA, which permits review of final decisions
relating to compensation orders).


In sum, we have not construed D.C. Code § 1–206.02 (a)(4)
as rigidly as its language might permit.


6. The Flexibility of Finality


Similarly, we have not construed the concept of finality
in a rigid fashion. There is no statutory definition of a
“final order,” and our case law, which as a “general rule”
deems an order or judgment final when “all issues as to all
parties have been disposed of,” does not strictly enforce that
definition. Stuart, 6 A.3d at 1221 (Steadman, J., dissenting).
As Judge Steadman observed in Stuart, “our jurisprudence is
riddled with exceptions to this [finality] rule.” Id. Rather than
repeat his analysis, we refer the reader to his comprehensive
discussion.


If, in practice, this court has given finality a “practical
rather than a technical construction,” Stuart, 6 A.3d at
1223 (Steadman, J., dissenting) (quoting Eisen v. Carlisle &
Jacquelin, 417 U.S. 156, 171, 94 S.Ct. 2140, 40 L.Ed.2d 732
(1974)), it would not undermine the purposes of the Home
Rule Act or threaten the independence of the judiciary if the
Council, while legislating on matters of public interest (such
as the value of arbitration in resolving disputes), “make[s]
reasonable determinations” as to what orders and judgments
should be appealable. Id.


7. The Legislature's Role in Determining Appealability


Indeed, our approach to the issue of appealability in
this context has evolved significantly over time, due in
part to enactments of the Council. In Brandon v. Hines,
the Uniform Arbitration Act (“UAA”) did not apply, so
there was no legislative directive concerning when orders
granting or denying motions to compel arbitration could be
appealed. Moreover, we had yet to interpret the extent of our
jurisdiction under D.C. Code § 11–721. We therefore sought
guidance from federal case law construing the analogous
federal statutes governing appellate jurisdiction. Brandon,
439 A.2d at 503–04. Using that analytical framework, we
acknowledged holdings that in cases where “one party has
sued ... and the defendant moves to stay litigation pending
arbitration, ... an order granting or denying the stay is not an
appealable ‘final decision[ ]’ under 28 U.S.C. § 1291.” Id. at
504.


Instead, we conceived of such rulings as orders granting or
refusing injunctions and applied the two-part Carson test
recently adopted by the Supreme Court. *786  Carson v.
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Am. Brands, Inc., 450 U.S. 79, 101 S.Ct. 993, 67 L.Ed.2d
59 (1981). “When we appl[ied] th[e] second Carson criterion
in the context of arbitration, we conclude[d] that denials—
but not grants—of stays of litigation pending arbitration are
appealable interlocutory orders ....” Brandon, 439 A.2d at
506–07 (emphasis added). In doing so, we relied heavily on
the federal courts' understanding of Congress's intent and
its “preference for encouraging voluntary settlement of ...
claims.” Id. at 506 (internal quotation marks omitted). See
id. at 508 (noting that “a refusal to stay litigation pending
arbitration ... is appealable because it rejects the option of
arbitration (originally chosen by the parties and favored by the
legislature) and instead directs the parties to trial” (emphasis
added)).


In 1977 the Council adopted the UAA, which specified that
“[f]or purposes of writing an appeal,” certain orders relating
to arbitration “shall be deemed final.” D.C. Code § 16–
4317 (repealed 2008). Contrary to Brandon's holding that
orders denying a motion to arbitrate did not meet the general
definition of a final order, the UAA included such orders on
its “list of orders deemed to be final.” Am. Fed'n of Gov't
Emps., AFL–CIO v. Koczak, 439 A.2d 478, 480 (D.C. 1981).
From that point forward, we “had no problem giving effect to
[the Council's] determination that orders denying arbitration
were [final and thus] appealable, citing consistently to D.C.
Code § 16–4317 (a)(2) (repealed 2008).” Stuart, 6 A.3d at
1223 (Steadman, J., dissenting) (citing cases). We apparently
did this out of deference to the Council, because, as Judge
Steadman recognized, “one of the orders expressly made
appealable by the [UAA] is an order denying arbitration,
certainly not itself a final order under the general rule.” Id. at
1220 n.2 (internal quotation marks omitted).


We continued to hold, however, that orders compelling
arbitration were not final, and not appealable. As we
explained in Koczak, the UAA omitted “an order to compel
arbitration from the list of orders deemed to be final[,]”
and “there [wa]s no indication in either the Act or its
meager legislative history that the Council did not intend
the Act's list of appealable final orders to be exhaustive.”
439 A.2d at 480 (footnote omitted). We therefore held that
an order compelling arbitration “is interlocutory and, hence,
unappealable.” Id. at 480.


The legislature has since modified its attitude toward
arbitration. As introduced in January of 2007, the RUAA,
like the UAA, authorized an appeal to “be taken from ... [a]n
order denying a motion to compel arbitration,” but not from


an order granting such a motion. D.C. Council, Report on
Bill 17-50, at 64 of .pdf file (June 4, 2007) (“Report on Bill
17-50”), http://lims.dccouncil.us/Download/1511/B17-0050-
COMMITTEEREPORT.pdf. In the final version passed by
the Council, however, that provision was expanded to include
“order[s] ... granting a motion to compel arbitration.” Id. at
33. See D.C. Code § 16–4427 (2012 Repl.). Although the
legislative history does not explain why the list of appealable
orders was expanded, it does acknowledge “the view of
many ... that the arbitration process has been slanted in the
favor of business over consumers.” Report on Bill 17-50 at 2.


Significantly, the RUAA abandoned the “deemed final”
language of the UAA. Recently in Andrew we held that the
order compelling the parties to arbitrate was “not a final
order and therefore [was] not appealable as such.” 110 A.3d
at 630. Nevertheless, we held that an appeal from an order
compelling a consumer to arbitrate with a commercial entity
based on an arbitration clause in an adhesion contract was
*787  “appealable as an interlocutory order under § 11–


721 (a)(2)(A).” Id. at 630 & 633. Although in Brandon, we
thought the second prong of Carson had not been satisfied
with respect to orders compelling arbitration, we concluded
in Andrew that the second prong had been satisfied in
this particular context, given the Council's clear intent—“to
provide consumers more protection where arbitration was
entered into with a commercial entity by way of an adhesion
contract.” 110 A.3d at 634.


This history does not dictate an answer to the issue we
address today. It does, however, lead us to conclude that
the RUAA provides a proper basis for our jurisdiction that
does not conflict with Title 11 or, by extension, with the


Home Rule Act.5 First, in making decisions concerning
appealability, we have given deference to the legislature's
intent. Second, as demonstrated by our precedent from
Brandon through Andrew, categorizing orders as “final”
or “interlocutory” can be a fluid concept. Although the
Council did not specify in the RUAA whether it considers


orders compelling arbitration to be “final” or “interlocutory,”6


neither label would “contraven[e] the fundamental purpose of
the jurisdictional limitation in D.C. Code § 11–721.” Stuart,
6 A.3d at 1223 (Steadman, J., dissenting).


B. The Dispute Is Arbitrable


With our jurisdiction confirmed, we now reach the merits
of this appeal – whether the trial court erred by ordering
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the parties to arbitrate the malpractice action. Woodroof
argues that she should not be compelled to arbitrate her
claim because the Arbitration Agreement was ambiguous,
selectively invoked to Cunningham's advantage, and an
unenforceable consumer adhesion contract. We disagree.


1. Arbitrability


We review de novo “whether a particular dispute is
arbitrable.” Haynes v. Kuder, 591 A.2d 1286, 1289 (D.C.
1991). When making this determination, “the court must
inquire merely whether the arbitration clause is ‘susceptible
of an interpretation’ *788  that covers the dispute.” Id.
(quoting Am. Fed'n of Gov't Emps., Local 3721 v. District
of Columbia, 563 A.2d 361, 362 (D.C. 1989)). See also
D.C. Code § 16–4406 (b) (“The court shall decide whether
an agreement to arbitrate exists or a controversy is subject
to an agreement to arbitrate.”). If the clause “possess[es] a
certain amount of ambiguity,” a “presumption” nevertheless
applies to “construe any ambiguity in favor of arbitration.”
Masurovsky v. Green, 687 A.2d 198, 202 (D.C. 1997). See
2200 M St. LLC v. Mackell, 940 A.2d 143, 151 (D.C. 2007)
(“[A]n order to arbitrate the particular grievance should not
be denied unless it may be said with positive assurance that
the arbitration clause is not susceptible of an interpretation
that covers the asserted dispute. Doubts should be resolved in
favor of coverage.” (quoting AT & T Techs., Inc., v. Commc'ns
Workers of Am., 475 U.S. 643, 650, 106 S.Ct. 1415, 89
L.Ed.2d 648 (1986)).


The Arbitration Agreement clearly is “susceptible of
an interpretation” that includes Woodroof's malpractice
claim against Cunningham. It expressly provides for
arbitration of “any dispute as to legal malpractice,
that is, as to whether any legal services rendered
under the foregoing Retainer Agreement were unnecessary
or unauthorized or were improperly, negligently, or
incompetently rendered” (emphasis added). Woodroof's
complaint filed in Superior Court certainly seems to match
that description. Although styled as an action for breach
of fiduciary duty, the complaint seeks money damages
for Cunningham “callously and recklessly fail[ing] to
demonstrate the diligence and zeal to meet litigation
deadlines”—which allegedly resulted in the dismissal of her
lawsuit and increased litigation costs.


Even so, Woodroof claims the Agreement to Arbitrate
is “ambiguous” because Cunningham has used “shifting


interpretations” of the agreement to her disadvantage. More
specifically, she alleges that Cunningham unfairly litigated
the fee dispute, breaching its contractual duties to arbitrate
“All Claims” and ignoring its duties under Rule XIII. See
D.C. Bar R. XIII (deeming an attorney “to have agreed
to arbitrate disputes over fees for legal services ... when
such arbitration is requested by a present or former client”).
She states, “[a]ppellant did not think she was signing an
agreement to only arbitrate her own malpractice claims, while
[Cunningham] could choose to arbitrate or litigate its claims.”
This argument that Cunningham should have arbitrated the
fee dispute, does not call into question the agreement of


the parties to arbitrate any malpractice claims.7 Moreover,
whether Cunningham has waived his right to arbitration by
litigating the fee dispute but then compelling Woodroof to
arbitrate the malpractice claim is “presumptively a question
to be decided by the arbitrator, not the court.” Menna v.
Plymouth Rock Assur. Corp., 987 A.2d 458, 465 (D.C. 2010)
(emphasis added) (citing Woodland Ltd. P'ship v. Wulff, 868
A.2d 860, 865 (D.C. 2005)). See also Woodland Ltd. P'ship,
868 A.2d at 863 (“Any ambiguity as to the scope of the waiver
must be resolved against waiver and in favor of arbitration.”).


*789  Ultimately, to the extent, if at all, that Cunningham's
actions make the agreement ambiguous, any ambiguity is
construed in favor of arbitration, and thus the Arbitration
Agreement is “susceptible of an interpretation” that would
include Woodroof's claim regarding the services rendered by
Cunningham under the Retainer Agreement.


2. Consumer Adhesion Contract


Appellant also argues that the agreement is unenforceable
as an “unconscionable” consumer adhesion contract. “A
contract of adhesion is defined generally as one imposed
upon a powerless party, usually a consumer, who has no
real choice but to accede to its terms.” Andrew, 110 A.3d at
633 n.8 (quoting Ass'n of Am. Med. Colleges v. Princeton
Review, Inc., 332 F.Supp.2d 11, 16 (D.D.C. 2004)). “The
party seeking to avoid enforcement of a contract on the
grounds of unconscionability usually must prove ‘an absence
of choice on the part of one of the parties together with
contract terms which are unreasonably favorable to the other
party.’ ” Woodfield v. Providence Hosp., 779 A.2d 933, 937
n.1 (D.C. 2001) (quoting Urban Invs. v. Branham, 464 A.2d
93, 99 (D.C. 1983)).
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This is the first time that appellant has raised this argument,
so it is no surprise that the record does not support her


claims.8 She has failed to prove that she was “powerless” in
her interaction with Cunningham or had “no real choice” in
the contract terms. Woodroof admits that her own counsel
helped her select Cunningham and was present during the
“engagement meeting” with Cunningham. She presented no
evidence that she objected to the contract or attempted to
bargain for different terms. Essentially, Woodroof failed to
show “that there was no opportunity for negotiation and
that the services could not be obtained elsewhere.” Moore v.
Waller, 930 A.2d 176, 182 (D.C. 2007) (internal quotation
marks omitted).


II. The Foreign Judgment Proceedings


As mentioned above, in a separate case involving the
same parties, Cunningham attempted to enforce a Virginia
judgment for unpaid attorney's fees. That litigation is now
complete. Both parties appealed, and there is no question with
respect to our jurisdiction.


A. Background and Procedural History


On January 7, 2011, Cunningham sued in Virginia for the
remaining attorney's fees owed, and in September 2011,
the Circuit Court for Arlington County entered a default
judgment against Woodroof in the amount of $143,467.97.
Cunningham later sought to enforce the judgment in the
District of Columbia by filing a Request to File a Foreign
Judgment in the Superior Court. The judgment was filed by
the Clerk that same day. Once filed, a foreign judgment “shall
have the same effect and be subject to the same procedures,
defenses, or proceedings for reopening, vacating, or staying
as a judgment of the Superior Court and may be enforced or
satisfied in the same manner.” D.C. Code § 15–352 (2012
Repl.).


After a judgment lien was placed on Woodroof's
condominium in the District, she filed a motion requesting
relief pursuant *790  to Super. Ct. Civ. R. 60 (b).
Cunningham requested an extension of time to file a
response (to which Woodroof conditionally consented), and
on February 25, 2013, the court granted the extension with
Woodroof's condition “that [Cunningham] will not take any
action to enforce the foreign judgment in the District of
Columbia until the instant Motion is resolved.”


Before the parties returned to court, Woodroof paid
Cunningham $75,000 to lift the lien so she could sell the
condominium by April 5, 2013. In addition to “releas[ing] ...
the lien” on the condominium, Cunningham also agreed
to “not proceed against any other properties [Woodroof]
had in the District” and to “cancel all interest running on
the [remaining] mon[ey] ... owed.” Nevertheless, on June
25, 2013, Woodroof filed a motion asking the trial court
to hold Cunningham in contempt and award her sanctions,
alleging that Cunningham's “demand” for $75,000 constituted
enforcement of the Virginia judgment in violation of the
February 2013 order.


On August 26, 2013, Cunningham responded by asking
the court to sanction Woodroof, alleging that her motions
for contempt and sanctions were misleading and filed for
improper purposes. The trial court denied the motions of
both parties on the grounds that the February 2013 order was
“ambiguous as to whether settlement discussions should be
considered as an action to enforce the foreign judgment.” The
court did, however, grant Woodroof's request for relief from
the foreign judgment “on the basis that the Arlington County
Circuit Court did not have subject matter jurisdiction over
[Cunningham's] claim” because “Rule XIII of the District of
Columbia Bar Rules required mandatory adjudication [sic]”
of the fee dispute “by the District of Columbia Attorney/


Client Arbitration Board (‘ACAB’).”9


B. The Motions for Contempt and Sanctions


Woodroof and Cunningham both complain that the trial court
erred in denying their respective motions for contempt and
sanctions. Woodroof argues that Cunningham should be held
responsible for “forcing” her to pay $75,000 to lift the
lien on her D.C. condominium and rejecting her alternative
proposal to place unallocated funds from the sale in escrow.
Cunningham contends that Woodroof's motion was frivolous;
lacked an evidentiary basis; and was filed for the improper
purposes of “circumventing settlement terms,” “misleading
the court,” and “introducing irrelevant information.”


However, “[f]or the trial court to issue a civil contempt order,
the movant must make a clear and convincing showing that
(1) the alleged contemnor is subject to a court order, and that
(2) he or she has failed to comply with that order.” Wagley v.
Evans, 971 A.2d 205, 210 (D.C. 2009). We review both an
adjudication of civil contempt and a trial court's decision to
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grant or deny a motion for sanctions for abuse of discretion.
Id.; Ruesch Int'l Monetary Servs. v. Farrington, 754 A.2d 328,
331 (D.C. 2000).


Woodroof did not carry her burden of proving that
Cunningham's “demand” to be compensated for releasing the
lien on her condominium constituted an “action to enforce
the foreign judgment” in contravention of the February
2013 order, nor did she prove that the consent decree
forbade voluntary, negotiated settlements. As the trial court
acknowledged in its oral ruling on May 29, 2014, the language
of the order was “ambiguous as to whether settlement
discussions should be considered *791  as an action to
enforce the foreign judgment.” Nor, we add, did the order
specify that a refusal to release an existing lien without
consideration would be considered an “action to enforce the
foreign judgment.”


For these reasons, it is not “clear and unambiguous”
that Cunningham's demand for $75,000 to release the
lien constituted “contempt” of the court's order. On the
other hand, as the trial court articulated, “given the ...


Court's own acknowledgment of the [ambiguous] language,”
Woodroof's motion to “test” whether Cunningham's “hard
negotiation[s] ... ran afoul of the Court's order” was “fair
game.” In other words, it was not “patently clear” that
Woodroof's request for an adjudication of contempt and an
award of sanctions had “absolutely no chance for success.”
Ruesch, 754 A.2d at 331 (quoting Gray v. Washington, 612
A.2d 839, 842 (D.C. 1992)). Therefore, the trial court did
not abuse its discretion in denying the parties' motions for
sanctions.


III. Conclusion


The challenged order and the judgment of the Superior Court
are hereby


Affirmed.


All Citations


147 A.3d 777


Footnotes
1 In this opinion we will often cite Judge Steadman's dissent for its persuasive analysis. Although both the majority opinion


and the dissent in Stuart v. Walker have been vacated, they still may be found by using the citations given above.


2 This decision does not violate the bedrock principle that “no division of this court will overrule a prior decision of this
court.” M.A.P. v. Ryan, 285 A.2d 310, 312 (D.C. 1971) (footnote omitted). We simply are recognizing the power of the
legislature to change decisional law.


3 See District of Columbia Court Reform and Criminal Procedure Act of 1970, Pub. L. No. 91-358, 84 Stat. 473 (1970).


4 The version of Title 11 in force after the passage of the Court Reorganization Act but before the passage of the Home
Rule Act covered these same topics. See D.C. Code §§ 11–102, -702, -743, -903, -946, -1501 (1972).


5 “The requirement of finality serves the important policy goals of preventing ‘the unnecessary delays resultant from
piecemeal appeals.’ ” Rolinski v. Lewis, 828 A.2d 739, 745 (D.C. 2003) (quoting Crown Oil & Wax Co. v. Safeco Ins. Co.,
429 A.2d 1376, 1379 (D.C. 1981)). Accepting appeals from orders compelling arbitration may conflict with this general
purpose, but, within this limited context, that is a policy matter for the Council to weigh. As shown in Judge Steadman's
dissent, not every “piecemeal appeal” impermissibly expands our jurisdiction beyond the scope of Title 11.
Concerned about delay, amicus urges us not to permit appeals of orders compelling arbitration because doing so
would “undermine the [Attorney/Client Arbitration Board's] Court-directed mission to provide clients with an effective and
expeditious way to resolve disputes with attorneys.” It is unlikely that a client would appeal such an order, because
arbitration under D.C. Bar Rule XIII is triggered by a client's request. We leave for another day, where the issue is clearly
presented, whether an attorney's appeal would be consistent with her obligation under Rule XIII. See BiotechPharma,
98 A.3d at 989 (“[I]f a client files a petition to arbitrate a fee dispute with a lawyer, ‘the lawyer is deemed to have agreed
to arbitrate.’ ” (quoting D.C. Bar Rule XIII)).


6 In the absence of a clear, legislative directive, this court has used the two-prong Carson test to determine the appealability
of arbitration orders. See Brandon v. Hines, 439 A.2d 496 (D.C. 1981). In Andrew, the fact that an order compelling
arbitration would have satisfied the Carson test convinced us that the RUAA did not violate the Home Rule Act in those
particular circumstances, involving consumer adhesion contracts. 110 A.3d at 633–36. Now that we have squarely held
that D.C. Code § 16–4427 does not violate the Home Rule Act, it is no longer necessary to rely on Carson to establish
our jurisdiction of an appeal from an order compelling arbitration.
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7 The agreement does not expressly require the arbitration of all fee disputes. It provides, rather, that the “[f]iling of any
action in any court by the Firm, or its attorneys, to collect any fee from the client shall not waive the right to compel
arbitration of any malpractice claim.” “However, following the assertion of any claim against the Firm, or its attorneys,
any fee dispute, whether or not the subject of any existing court action, shall also be resolved by arbitration.” Here,
the suit against Woodroof in Virginia for collection of fees was resolved before she filed the malpractice claim against
Cunningham.


8 Although Woodroof contended below that Cunningham forced her “into a court system [in Virginia] where it had grossly
unequal bargaining power, [and] overwhelming superior resources in terms of knowledge and expertise, time and
money” (emphasis added), she never argued that the Arbitration Agreement resulted from disparate bargaining power,
a lack of opportunity for negotiation, or her inability to obtain services elsewhere. See Andrew v. Am. Imp. Ctr., 110 A.3d
626, 635 (D.C. 2015) (describing the characteristics of a consumer adhesion contract).


9 Cunningham has not challenged the order granting relief from the foreign judgment, and we express no opinion about
the propriety of that ruling.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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West's District of Columbia Code Annotated 2001 Edition
Division I. Government of District.


Title 1. Government Organization. (Refs & Annos)
Chapter 2. District of Columbia Home Rule.


Subchapter II. Governmental Reorganization.


DC ST § 1-202.01


§ 1-202.01. Redevelopment Land Agency.


Currentness


(a)-(e) [Omitted]


(f) For the purpose of § 1-207.13(d), employees in the District of Columbia Redevelopment Land Agency shall be deemed to
be transferred to the District of Columbia as of January 2, 1975 without a break in service.


Credits
(Dec. 24, 1973, 87 Stat. 779, Pub. L. 93-198, title II, § 201(f).)
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DC CODE § 1-202.01
Current through December 8, 2020
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UNITED MINE WORKERS
OF AMERICA, Petitioner,


v.
James M. PENNINGTON et al.


No. 48.
|


Argued Jan. 27, 1965.
|


Decided June 7, 1965.


Synopsis
Antitrust case by small coal mine operators against coal
miners' union on basis of industry-wide collective bargaining
agreement whereby employers and union agreed on wage
scale that exceeded financial ability of some operators to
pay for purpose of forcing some employers out of business.
The United States District Court for the Eastern District of
Tennessee awarded damages, and an appeal was taken. The
Court of Appeals for the Sixth Circuit, 325 F.2d 804, affirmed,
and certiorari was granted. The Supreme Court, Mr. Justice
White, held that the jury should have been instructed that joint
efforts to influence public officials do not violate the antitrust
laws even though intended to eliminate competition and that
such conduct is not illegal, either standing alone or as part of
a broader scheme itself violative of the Sherman Act, and that
the failure to so instruct was not mere harmless error.


Reversed and remanded for further proceedings.


Mr. Justice Goldberg, Mr. Justice Harlan and Mr. Justice
Stewart dissented from opinion but concurred in reversal, see
85 S.Ct. 1607.


Attorneys and Law Firms


**1587  *658  Harrison Combs, Washington, D.C., for
petitioner.


John A. Rowntree, Knoxville, Tenn., for respondents.


Theodore J. St. Antoine, Washington, D.C., for American
Federation of Labor and Congress of Industrial *659
Organizations, as amicus curiae.


Opinion


Mr. Justice WHITE delivered the opinion of the Court.


This action began as a suit by the trustees of the United Mine
Workers of America Welfare and Retirement Fund against the
respondents, individually and as owners of Phillips Brothers
Coal Company, a partnership, seeking to recover some
$55,000 in royalty payments alleged to be due and payable
under the trust provisions of the National Bituminous Coal
Wage Agreement of 1950, as amended, **1588  September
29, 1952, executed by Phillips and United Mine Workers of
America on or about October 1, 1953, and reexecuted with
amendments on or about September 8, 1955, and October 22,
1956. Phillips filed an answer and a cross claim against UMW,
alleging in both that the trustees, the UMW and certain large
coal operators had conspired to restrain and to monopolize
interstate commerce in violation of ss 1 and 2 of the Sherman
Antitrust Act, as amended, 26 Stat. 209, 15 U.S.C. ss 1, 2
(1958 ed.). Actual damages in the amount of $100,000 were
claimed for the period beginning February 14, 1954, and


ending December 31, 1958.1


The allegations of the cross claim were essentially as follows:
Prior to the 1950 Wage Agreement between the operators
and the union, severe controversy had existed in the industry,
particularly over wages, the welfare fund and the union's
efforts to control the working time of *660  its members.
Since 1950, however, relative peace has existed in the
industry, all as the result of the 1950 Wage Agreement and
its amendments and the additional understandings entered
into between UMW and the large operators. Allegedly the
parties considered overproduction to be the critical problem
of the coal industry. The agreed solution was to be the
elimination of the smaller companies, the larger companies
thereby controlling the market. More specifically, the union
abandoned its efforts to control the working time of the
miners, agreed not to oppose the rapid mechanization of the
mines which would substantially reduce mine employment,
agreed to help finance such mechanization and agreed to
impose the terms of the 1950 agreement on all operators
without regard to their ability to pay. The benefit to the union
was to be increased wages as productivity increased with
mechanization, these increases to be demanded of the smaller
companies whether mechanized or not. Royalty payments
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into the welfare fund were to be increased also, and the
union was to have effective control over the fund's use.
The union and large companies agreed upon other steps to
exclude the marketing, production, and sale of nonunion
coal. Thus the companies agreed not to lease coal lands to
nonunion operators, and in 1958 agreed not to sell or buy
coal from such companies. The companies and the union
jointly and successfully approached the Secretary of Labor
to obtain establishment under the Walsh-Healey Act, as
amended, 49 Stat. 2036, 41 U.S.C. s 35 et seq. (1958 ed), of
a minimum wage for employees of contractors selling coal
to the TVA, such minimum wage being much higher than in
other industries and making it difficult for small companies to
compete in the TVA term contract market. At a later time, at a
meeting attended by both union and company representatives,
the TVA was urged to curtail its spot market purchases, a
substantial portion of which *661  were exempt from the
Walsh-Healey order. Thereafter four of the larger companies
waged a destructive and collusive price-cutting campaign in
the TVA spot market for coal, two of the companies, West
Kentucky Coal Co. and its subsidiary Nashville Coal Co.,
being those in which the union had large investments and over
which it was in position to exercise control.


The complaint survived motions to dismiss and after a five-
week trial before a jury, a verdict was returned in favor of
Phillips and against the trustees and the union, the damages
against the union being fixed in the amount of $90,000,
to be trebled under 15 U.S.C. s 15 (1958 ed.). The trial
court set aside the verdict against the trustees but overruled
the union's motion for judgment notwithstanding the verdict
or in the alternative **1589  for a new trial. The Court
of Appeals affirmed. 325 F.2d 804. It ruled that the union
was not exempt from liability under the Sherman Act on
the facts of this case, considered the instructions adequate
and found the evidence generally sufficient to support the
verdict. We granted certiorari. 377 U.S. 929, 84 S.Ct. 1333, 12
L.Ed.2d 294. We reverse and remand the case for proceedings
consistent with this opinion.


I.


We first consider UMW's contention that the trial court erred
in denying its motion for a directed verdict and for judgment
notwithstanding the verdict, since a determination in UMW's
favor on this issue would finally resolve the controversy. The
question presented by this phase of the case is whether in the
circumstances of this case the union is exempt from liability


under the antitrust laws. We think the answer is clearly in the
negative and that the union's motions were correctly denied.
 The antitrust laws do not bar the existence and operation of
labor unions as such. Moreover, s 20 of the Clayton Act, 38
Stat. 738, and s 4 of the Norris-LaGuardia *662  Act, 47 Stat.
70, permit a union, acting alone, to engage in the conduct
therein specified without violating the Sherman Act. United
States v. Hutcheson, 312 U.S. 219, 61 S.Ct. 463, 85 L.Ed.
788; United States v. International Hod Carriers Council,
313 U.S. 539, 61 S.Ct. 839, 85 L.Ed. 1508, affirming per
curiam, 37 F.Supp. 191 (D.C.N.D.Ill.1941); United States v.
American Federation of Musicians, 318 U.S. 741, 63 S.Ct.
665, 87 L.Ed. 1120, affirming per curiam, 47 F.Supp. 304
(D.C.N.D.Ill.1942).


 But neither s 20 nor s 4 expressly deals with arrangements or
agreements between unions and employers. Neither section
tells us whether any or all such arrangements or agreements
are barred or permitted by the antitrust laws. Thus Hutcheson
itself stated:
‘So long as a union acts in its self-interest and does not
combine with non-labor groups, the licit and the illicit under
s 20 are not to be distinguished by any judgment regarding
the wisdom or unwisdom, the rightness or wrongness, the
selfishness or unselfishness of the end of which the particular
union activities are the means.’ 312 U.S., at 232, 61 S.Ct. at
466. (Emphasis added.)


And in Allen Bradley Co. v. Local Union No. 3, IBEW, 325
U.S. 797, 65 S.Ct. 1533, 89 L.Ed. 1939, this Court made
explicit what had been merely a qualifying expression in
Hutcheson and held that ‘when the unions participated with
a combination of business men who had complete power to
eliminate all competition among themselves and to prevent
all competition from others, a situation was created not
included with the exemptions of the Clayton and Norris-
LaGuardia Acts.’ Id., 325 U.S. at 809, 65 S.Ct. at 1540.
See also United Brotherhood of Carpenters v. United States,
330 U.S. 395, 398—400, 67 S.Ct. 775, 778, 91 L.Ed. 973;
United States v. Employing Plasterers Assn., 347 U.S. 186,
190, 74 S.Ct. 452, 454, 98 L.Ed. 618. Subsequent cases
have applied the Allen Bradley doctrine to such combinations
without regard to whether they found expression in a
collective bargaining agreement, United Brotherhood *663
of Carpenters v. United States, supra; see Local 24 of
International Brotherhood of Teamsters, etc., v. Oliver, 358
U.S. 283, 296, 79 S.Ct. 297, 304, 3 L.Ed.2d 312, and even
though the mechanism for effectuating the purpose of the
combination was an agreement on wages, see Adams Dairy
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Co. v. St. Louis Dairy Co., 260 F.2d 46 (C.A.8th Cir. 1958), or
on hours of work, Philadelphia Record Co. v. Manufacturing
Photo-Engravers Assn., 155 F.2d 799 (C.A.3d Cir. 1946).


 If the UMW in this case, in order to protect its wage scale by
maintaining **1590  employer income, had presented a set
of prices at which the mine operators would be required to sell
their coal, the union and the employers who happened to agree
could not successfully defend this contract provision if it were
challenged under the antitrust laws by the United States or by
some party injured by the arrangement. Cf. Allen Bradley Co.
v. Local Union No. 3, IBEW, 325 U.S. 797, 65 S.Ct. 1533, 89
L.Ed. 1939; United States v. Borden Co., 308 U.S. 188, 203
—205, 60 S.Ct. 182, 190, 191, 84 L.Ed. 181; Lumber Prods.
Assn. v. United States, 144 F.2d 546, 548 (C.A.9th Cir. 1944),
aff'd on this issue sub nom. United Brotherhood of Carpenters
v. United States, 330 U.S. 395, 398—400, 67 S.Ct. 775, 777,
778, 91 L.Ed. 973; Las Vegas Merchant Plumbers Assn. v.
United States, 210 F.2d 732 (C.A.9th Cir. 1954), cert. denied,
348 U.S. 817, 75 S.Ct. 29, 99 L.Ed. 645; Local 175, IBEW v.
United States, 219 F.2d 431 (C.A.6th Cir. 1955), cert. denied,
349 U.S. 917, 75 S.Ct. 606, 99 L.Ed. 1250. In such a case,
the restraint on the product market is direct and immediate,
is of the type characteristically deemed unreasonable under
the Sherman Act and the union gets from the promise nothing
more concrete than a hope for better wages to come.


 Likewise, if as is alleged in this case, the union became a
party to a collusive bidding arrangement designed to drive
Phillips and others from the TVA spot market, we think any
claim to exemption from antitrust liability would be frivolous
at best. For this reason alone the motions of the unions were
properly denied.


*664  A major part of Phillips' case, however, was that the
union entered into a conspiracy with the large operators to
impose the agreed-upon wage and royalty scales upon the
smaller, nonunion operators, regardless of their ability to
pay and regardless of whether or not the union represented
the employees of these companies, all for the purpose of
eliminating them from the industry, limiting production and
pre-empting the market for the large, unionized operators. The
UMW urges that since such an agreement concerned wage
standards, it is exempt from the antitrust laws.
 It is true that wages lie at the very heart of those subject
about which employers and unions must bargain and the
law contemplates agreements on wages not only between
individual employers and a union but agreements between
the union and employers in a multi-employer bargaining unit.


National Labor Relations Board v. Truck Drivers Union, 353
U.S. 87, 94—96, 77 S.Ct. 643, 646—647, 1 L.Ed.2d 676. The
union benefit from the wage scale agreed upon is direct and
concrete and the effect on the product market, though clearly
present, results from the elimination of competition based on
wages among the employers in the bargaining unit, which
is not the kind of restraint Congress intended the Sherman
Act to proscribe. Apex Hosiery Co. v. Leader, 310 U.S. 469,
503—504, 60 S.Ct. 982, 997, 84 L.Ed. 1311; see Adams
Dairy Co. v. St. Louis Dairy Co., 260 F.2d 46 (C.A.8th Cir.
1958). We think it beyond question that a union may conclude
a wage agreement with the multi-employer bargaining unit
without violating the antitrust laws and that it may as a matter
of its own policy, and not by agreement with all or part of
the employers of that unit, seek the same wages from other
employers.


 This is not to say that an agreement resulting from union-
employer negotiations is automatically exempt from Sherman
Act scrutiny simply because the negotiations involve a
compulsory subject of bargaining, regardless *665  of
the subject or the form and content of the agreement.
Unquestionably the Board's demarcation of the bounds of the
duty to bargain has great relevance to any consideration of the
sweep of labor's antitrust immunity, for we are concerned here
with harmonizing the Sherman Act with the national policy
expressed in the National Labor Relations Act of promoting
**1591  ‘the peaceful settlement of industrial disputes by


subjecting labor-management controversies to the mediatory
influence of negotiation,’ Fibreboard Paper Prods. Corp. v.
National Labor Relations Board, 379 U.S. 203, 211, 85 S.Ct.
398, 403, 13 L.Ed.2d 233. But there are limits to what a union
or an employer may offer or extract in the name of wages, and
because they must bargain does not mean that the agreement
reached may disregard other laws. Local 24 of Intern. Broth.
of Teamsters, etc. v. Oliver, 358 U.S. 283, 296, 79 S.Ct. 297,
304, 3 L.Ed.2d 312; United Brotherhood of Carpenters v.
United States, 330 U.S. 395, 399—400, 67 S.Ct. 775, 778, 91
L.Ed. 973.


 We have said that a union may make wage agreements with
a multiemployer bargaining unit and may in pursuance of
its own union interests seek to obtain the same terms from
other employers. No case under the antitrust laws could be


made out on evidence limited to such union behavior.2 But
we think a union forfeits its exemption from the antitrust laws
when it is clearly shown that it has agreed with one set of
employers to impose a certain wage scale on other bargaining
units. One group of employers may not conspire to eliminate



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111466&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114705&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946114705&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113358&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113358&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113358&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939124488&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_190

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939124488&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_190

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116054&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_548

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116054&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_548

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117122&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_777

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117122&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_777

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117122&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_777

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954118946&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954118946&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954200461&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955119421&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955119421&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955200540&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957103014&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_646&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_646

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957103014&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_646&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_646

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940120321&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_997&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_997

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940120321&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_997&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_997

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111466&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111466&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958111466&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124900&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_403

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124900&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_403

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124900&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_403

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123708&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_304

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123708&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_304

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123708&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_304

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117122&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_778

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117122&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_778

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947117122&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_778&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_778





United Mine Workers of America v. Pennington, 381 U.S. 657 (1965)
85 S.Ct. 1585, 14 L.Ed.2d 626


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4


competitors from *666  the industry and the union is liable
with the employers if it becomes a party to the conspiracy.
This is true even though the union's part in the scheme is
an undertaking to secure the same wages, hours or other
conditions of employment from the remaining employers in
the industry.


 We do not find anything in the national labor policy that
conflicts with this conclusion. This Court has recognized
that a legitimate aim of any national labor organization is to
obtain uniformity of labor standards and that a consequence
of such union activity may be to eliminate competition based
on differences in such standards. Apex Hosiery Co. v. Leader,
310 U.S. 469, 503, 60 S.Ct. 982, 997, 84 L.Ed. 1311. But
there is nothing in the labor policy indicating that the union
and the employers in one bargaining unit are free to bargain
about the wages, hours and working conditions of other
bargaining units or to attempt to settle these matters for the
entire industry. On the contrary, the duty to bargain unit
by unit leads to a quite different conclusion. The union's
obligation to its members would seem best served if the union
retained the ability to respond to each bargaining situation
as the individual circumstances might warrant, without being
strait-jacketed by some prior agreement with the favored
employers.


 So far as the employer is concerned it has long been
the Board's view that an employer may not condition the
signing of a collective bargaining agreement on the union's
organization of a majority of the industry. American Range
Lines, Inc., 13 N.L.R.B. 139, 147 (1939); Samuel Youlin,
22 N.L.R.B. 879, 885 (1940); Newton Chevrolet, Inc., 37
N.L.R.B. 334, 341 (1941); see National Labor Relations
Board v. George P. Pilling & Son Co., 119 F.2d 32, 38
(C.A.3d Cir. 1941). In such cases the obvious interest of the
employer is to ensure that acceptance of the union's wage
demands will not adversely affect his competitive position. In
American Range Lines, Inc., supra, the *667  Board rejected
that employer interest as a justification for the demand.
**1592  ‘(A)n employer cannot lawfully deny his employees


the right to bargain collectively through their designated
representative in an appropriate unit because he envisions
competitive disadvantages accruing from such bargaining.’
13 N.L.R.B., at 147. Such an employer condition, if upheld,
would clearly reduce the extent of collective bargaining.
Thus, in Newton Chevrolet, Inc., supra, where it was held a
refusal to bargain for the employer to insist on a provision that
the agreed contract terms would not become effective until
five competitors had signed substantially similar contracts,


the Board stated that ‘(t)here is nothing in the Act to
justify the imposition of a duty upon an exclusive bargaining
representative to secure an agreement from a majority of
an employer's competitors as a condition precedent to the
negotiation of an agreement with the employer. To permit
individual employers to refuse to bargain collectively until
some or all of their competitors had done so clearly would
lead to frustration of the fundamental purpose of the Act to
encourage the practice of collective bargaining.’ 37 N.L.R.B.,
at 341. Permitting insistence on an agreement by the union
to attempt to impose a similar contract on other employers
would likewise seem to impose a restraining influence on
the extent of collective bargaining, for the union could avoid
an impasse only by surrendering its freedom to act in its
own interest vis-a-vis other employers, something it will be
unwilling to do in many instances. Once again, the employer's
interest is a competitive interest rather than an interest in
regulating its own labor relations, and the effect on the union
of such an agreement would be to limit the free exercise of the
employees' right to engage in concerted activities according
to their own views of their self-interest. In sum, we cannot
conclude that the national labor policy provides any support
for such agreements.


*668   On the other hand, the policy of the antitrust laws
is clearly set against employer-union agreements seeking
to prescribe labor standards outside the bargaining unit.
One could hardly contend, for example, that one group of
employers could lawfully demand that the union impose on
other employers wages that were significantly higher than
those paid by the requesting employers, or a system of
computing wages that, because of differences im methods of
production, would be more costly to one set of employers
than to another. The anticompetitive potential of such a
combination is obvious, but is little more severe than what is
alleged to have been the purpose and effect of the conspiracy
in this case to establish wages at a level that marginal
producers could not pay so that they would be driven from
the industry. And if the conspiracy presently under attack
were declared exempt it would hardly be possible to deny
exemption to such avowedly discriminatory schemes.


From the viewpoint of antitrust policy, moreover, all such
agreements between a group of employers and a union that
the union will seek specified labor standards outside the
bargaining unit suffer from a more basic defect, without
regard to predatory intention or effect in the particular case.
For the salient characteristic of such agreements is that the
union surrenders its freedom of action with respect to its
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bargaining policy. Prior to the agreement the union might
seek uniform standards in its own self-interest but would be
required to assess in each case the probable costs and gains
of a strike or other collective action to that end and thus
might conclude that the objective of uniform standards should
temporarily give way. After the agreement the union's interest
would be bound in each case to that of the favored employer
group. It is just such restraints upon the freedom of economic
units to act according to their own choice and discretion that
run counter to antitrust policy. See, e.g., *669  Associated
Press v. United States, 326 U.S. 1, 19, 65 S.Ct. 1416, 1424, 89
L.Ed. 2013; **1593  Fashion Originators' Guild v. Federal
Trade Comm'n, 312 U.S. 457, 465, 61 S.Ct. 703, 706, 85 L.Ed.
949; Anderson v. Shipowners Assn., 272 U.S. 359, 364—365,
47 S.Ct. 125, 71 L.Ed. 298.
 Thus the relevant labor and antitrust policies compel us to
conclude that the alleged agreement between UMW and the
large operators to secure uniform labor standards throughout
the industry, if proved, was not exempt from the antitrust laws.


II.


The UMW next contends that the trial court erroneously
denied its motion for a new trial based on claimed errors in
the admission of evidence.


In Eastern R. R. Presidents Conf. v. Noerr Motor Freight Inc.,
365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464, the Court rejected
an attempt to base a Sherman Act conspiracy on evidence
consisting entirely of activities of competitors seeking to
influence public officials. The Sherman Act, it was held, was
not intended to bar concerted action of this kind even though
the resulting official action damaged other competitors at
whom the campaign was aimed. Furthermore, the legality of
the conduct ‘was not at all affected by any anticompetitive
purpose it may have had,’ id., at 140, 81 S.Ct. at 531—
even though the ‘sole purpose in seeking to influence the
passage and enforcement of laws was to destroy the truckers
as competitors for the long-distance freight business,’ Id., at
138, 81 S.Ct. at 530. Nothing could be clearer from the Court's
opinion than that anticompetitive purpose did not illegalize
the conduct there involved.
 We agree with the UMW that both the Court of Appeals
and the trial court failed to take proper account of the Noerr
case. In approving the instructions of the trial court with
regard to the approaches of the union and the operators
to the Secretary of Labor and to the TVA officials, the
Court of Appeals considered Noerr as applying only to


conduct ‘unaccompanied by a purpose or intent to further a
conspiracy to violate a statute. It is *670  the illegal purpose
or intent inherent in the conduct which vitiates the conduct
which would otherwise be legal.’ 325 F.2d, at 817. Noerr
shields from the Sherman Act a concerted effort to influence
public officials regardless of intent or purpose. The Court of
Appeals, however, would hold the conduct illegal depending
upon proof of an illegal purpose.


 The instructions of the trial court to the jury exhibit a similar
infirmity. The jury was instructed that the approach to the
Secretary of Labor was legal unless part of a conspiracy to
drive small operators out of business and that the approach
to the TVA was not a violation of the antitrust laws ‘unless
the parties so urged the TVA to modify its policies in buying
coal for the purpose of driving the small operators out of
business.’ If, therefore, the jury determined the requisite
anticompetitive purpose to be present, it was free to find an
illegal conspiracy based solely on the Walsh-Healey and TVA
episodes, or in any event to attribute illegality to these acts as
part of a general plan to eliminate Phillips and other operators
similarly situated. Neither finding, however, is permitted by
Noerr for the reasons stated in that case. Joint efforts to
influence public officials do not violate the antitrust laws even
though intended to eliminate competition. Such conduct is not
illegal, either standing alone or as part of a broader scheme
itself violative of the Sherman Act. The jury should have
been so instructed and, given the obviously telling nature of
this evidence, we cannot hold this lapse to be mere harmless


error.3


**1594  *671   There is another reason for remanding this
case for further proceedings in the lower courts. It is clear
under Noerr that Phillips could not collect any damages under
the Sherman Act for any injury which it suffered from the
action of the Secretary of Labor. The conduct of the union
and the operators did not violate the Act, the action taken
to set a minimum wage for government purchases of coal
was the act of a public official who is not claimed to be
a co-conspirator, and the jury should have been instructed,
as UMW requested, to exclude any damages which Phillips
may have suffered as a result of the Secretary's Walsh-Healey


determinations.4 See also American Banana Co. v. United
Fruit Co., 213 U.S. 347, 358, 29 S.Ct. 511, 513, 53 L.Ed.
826; Angle v. Chicago, St. Paul, Minneapolis & Omaha R.
Co., 151 U.S. 1, 16—21, 14 S.Ct. 240, 245, 247, 38 L.Ed.
55; Okefenokee Rural Elec. Mem. Corp. v. Florida P. & L.
Co., 214 F.2d 413, 418 (C.A.5th Cir. 1954). The trial court,
however, admitted evidence *672  concerning the Walsh-



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113439&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1424

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113439&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1424

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945113439&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_1424&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1424

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124269&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_706

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124269&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_706

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124269&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_706

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926121687&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926121687&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125427&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125427&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125427&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_531

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125427&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_530&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_530

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125427&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_530&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_530

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963116636&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_817&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_817

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100366&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_513

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100366&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_513

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1909100366&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_513&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_513

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893180257&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_245&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_245

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893180257&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_245&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_245

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893180257&pubNum=708&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_708_245&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_245

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954119675&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_418

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954119675&pubNum=350&originatingDoc=I6167eba49c1f11d9bc61beebb95be672&refType=RP&fi=co_pp_sp_350_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_418





United Mine Workers of America v. Pennington, 381 U.S. 657 (1965)
85 S.Ct. 1585, 14 L.Ed.2d 626


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6


Healey episodes for ‘whatever bearing it may have on the
overall picture’ and told the jury in its final instructions to
include in the verdict all damages resulting directly from any
act which was found to be part of the conspiracy. The effect
this may have had on the jury is reflected by the statement of
the Court of Appeals that the jury could reasonably conclude
‘that the wage determination for the coal industry under the
Walsh-Healey Act and the dumping of West Kentucky coal
on the TVA spot market materially and adversely affected the
operations of Phillips in the important TVA market * * *,’ 325
F.2d, at 815, and that ‘(t)his minimum wage determination
prevented Phillips from bidding on the TVA term market * *


*,’ id., at 814.5


The judgment is reversed and the case remanded for further
proceedings consistent with this opinion. It is so ordered.


Reversed and remanded.


Mr. Justice DOUGLAS, with whom Mr. Justice BLACK, and
Mr. Justice CLARK agree, concurring.


**1595  As we read the opinion of the Court, it reaffirms the
principles of Allen Bradley Co. v. Local Union, No. 3, IBEW,
325 U.S. 797, 65 S.Ct. 1533, 89 L.Ed. 1939, and tells the trial
judge:


First. On the new trial the jury should be instructed that if
there were an industry-wide collective bargaining agreement
whereby employers and the union agreed on a *673  wage
scale that exceeded the financial ability of some operators to
pay and that if it was made for the purpose of forcing some
employers out of business, the union as well as the employers
who participated in the arrangement with the union should be
found to have violated the antitrust laws.


Second. An industry-wide agreement containing those


features is prima facie evidence of a violation.*


In Allen Bradley Co. v. Union, No. 3, IBEW, supra,
the union was promoting closed shops in the New York
City area. It got contractors to purchase equipment only
from local manufacturers who had closed-shop agreements
with the union; and it got manufacturers to confine their
New York City sales to contractors employing the union's
members. Agencies were set up to boycott recalcitrant
local contractors and manufacturers and bar from the area
equipment manufactured outside its boundaries. As we said:
‘The combination among the three groups, union, contractors,
and manufacturers, became highly successful from the


standpoint of all of them. The business of New York City
manufacturers had a phenomenal growth, thereby multiplying
the jobs available for the Local's members. Wages went up,
hours were shortened, and the New York electrical equipment
*674  prices soared, to the decided financial profit of local


contractors and manufacturers.’ 325 U.S., at 800, 65 S.Ct., at
1535.


I repeat what we said in Allen Bradley Co. v. Union No. 3,
IBEW, supra, 325 U.S., at 811, 65 S.Ct., at 1540:
‘The difficulty of drawing legislation primarily aimed at trusts
and monopolies so that it could also be applied to labor
organizations without impairing the collective bargaining and
related rights of those organizations has been emphasized
both by congressional and judicial attempts to draw lines
between permissible and prohibited union activities. There
is, however, one line which we can draw with assurance that
we follow the congressional purpose. We know that Congress
feared the concentrated power of business organizations to
dominate markets and prices. It intended to outlaw business
monopolies. A business monopoly is no less such because a
union participates, and such participation is a violation of the
(Sherman) Act.’


Congress can design an oligopoly for our society, if it chooses.
But business alone cannot do so as long as the antitrust laws
are enforced. Nor should business and labor working hand-in-
hand be allowed to make that basic change in the design of our
so-called free enterprise **1596  system. If the allegations
in this case are to be believed, organized labor joined hands
with organized business to drive marginal operators out of
existence. According to those allegations the union used its
control over West Kentucky Coal Co. and Nashville Coal Co.
to dump coal at such low prices that respondents, who were
small operators, had to abandon their business. According
to those allegations there was a boycott by the union and
the major companies against small companies who needed
major companies' coal land on which to operate. According
*675  to those allegations, high wage and welfare terms of


employment were imposed on the small, marginal companies
by the union and the major companies with the knowledge
and intent that the small ones would be driven out of business.


The only architect of our economic system is Congress. We
are right in adhering to its philosophy of the free enterprise
system as expressed in the antitrust laws and as enforced
by Allen Bradley Co. v. Union, supra, until the Congress
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delegates to big business and big labor the power to remold
our economy in the manner charged here.


All Citations


381 U.S. 657, 85 S.Ct. 1585, 14 L.Ed.2d 626


Footnotes
1 The parties stipulated that the damages period would include the four-year limitation period, 15 U.S.C. s 15b (1958 ed.),


preceding the filing of Phillips' cross claim and extend up to December 31, 1958, the date on which Phillips terminated
its business.


2 Unilaterally, and without agreement with any employer group to do so, a union may adopt a uniform wage policy and
seek vigorously to implement it even though it may suspect that some employers cannot effectively compete if they are
required to pay the wage scale demanded by the union. The union need not gear its wage demands to wages which
the weakest units in the industry can afford to pay. Such union conduct is not alone sufficient evidence to maintain a
union-employer conspiracy charge under the Sherman Act. There must be additional direct or indirect evidence of the
conspiracy. There was, of course, other evidence in this case, but we indicate no opinion as to its sufficiency.


3 It would of course still be within the province of the trial judge to admit this evidence, if he deemed it probative and not
unduly prejudicial, under the ‘established judicial rule of evidence that testimony of prior or subsequent transactions,
which for some reason are barred from forming the basis for a suit, may nevertheless be introduced if it tends reasonably
to show the purpose and character of the particular transactions under scrutiny. Standard Oil Co. v. United States, 221
U.S. 1, 46, 47, 31 S.Ct. 502, 510, 55 L.Ed. 619. United States v. Reading Co., 253 U.S. 26, 43—44, 40 S.Ct. 425, 427,
428, 64 L.Ed. 760.’ Federal Trade Comm'n v. Cement Institute, 333 U.S. 683, 705, 68 S.Ct. 793, 805, 92 L.Ed. 1010;
see also Heike v. United States, 227 U.S. 131, 145, 33 S.Ct. 226, 229, 57 L.Ed. 450; American Medical Assn. v. United
States, 76 U.S.App.D.C. 70, 87—89, 130 F.2d 233, 250—252 (1942), aff'd. 317 U.S. 519, 63 S.Ct. 326, 87 L.Ed. 434
(certiorari limited to other issues).


4 By contrast, in Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690, 82 S.Ct. 1404, 8 L.Ed.2d 777, we
held that the acts of a wartime purchasing agent appointed by the Canadian Government could be proved as part of the
conspiracy and as an element in computing damages. The purchasing agent, however, was not a public official but the
wholly owned subsidiary of an American corporation alleged to be a principal actor in the conspiracy. The acts complained
of had been performed at the direction of the purchasing agent's American parent and there was ‘no indication that the
Controller or any other official within the structure of the Canadian Government approved or would have approved of joint
efforts to monopolize the production and sale of vanadium or directed that purchases from (the plaintiff) be stopped.’ 370
U.S. at 706, 82 S.Ct., at 1414. That case is wholly dissimilar to both Noerr and the present case.


5 This latter conclusion regarding the term market would seem doubly erroneous as Phillips had virtually conceded, in
the course of offering evidence respecting bids of the alleged conspirators on the term market, that it was claiming no
damages from its exclusion from the term market, a market it never had any immediate prospect of entering. The trial
court ruled that the proffered testimony was inadmissible on the damages phase of the case.


* ‘It is elementary that an unlawful conspiracy may be and often is formed without simultaneous action or agreement on the
part of the conspirators. United States v. Schenck, D.C., 253 F. 212, 213, affirmed 249 U.S. 47, 39 S.Ct. 247, 63 L.Ed.
470; Levey v. United States, 9 Cir., 92 F.2d 688, 691. Acceptance by competitors, without previous agreement, of an
invitation to participate in a plan, the necessary consequence of which, if carried out, is restraint of interstate commerce, is
sufficient to establish an unlawful conspiracy under the Sherman Act. Eastern States Retail Lumber Dealers' Association
v. United States, 234 U.S. 600, 34 S.Ct. 951, 58 L.Ed. 1490; Lawlor v. Loewe, 235 U.S. 522, 534, 35 S.Ct. 170, 171, 59
L.Ed. 341; American Column & Lumber Co. v. United States, 257 U.S. 377, 42 S.Ct. 114, 66 L.Ed. 284; United States
v. American Linseed Oil Co., 262 U.S. 371, 43 S.Ct. 607, 67 L.Ed. 1035.’ Interstate Circuit v. United States, 306 U.S.
208, 227, 59 S.Ct. 467, 474, 83 L.Ed. 610.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Plaintiff brought action for personal injuries allegedly
suffered as a result of defendants' negligence while working
at construction site. The Superior Court, DeWitt S. Hyde,
Motions J., dismissed the suit, and plaintiff appealed. The
Court of Appeals, 412 A.2d 13, affirmed. After vacating
judgment of the Superior Court and granting plaintiff's motion
for rehearing, the Court of Appeals, Newman, C. J., held that
filing of complaint was sufficient to commence the action
and thereby toll statute of limitations, and any questions as
to a lack of diligence on the part of the plaintiff in obtaining
service of process were to be addressed by means of a motion
to dismiss.


Reversed and remanded to trial court.
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Before NEWMAN, Chief Judge, and KELLY, KERN,
GALLAGHER, NEBEKER, HARRIS, MACK and
FERREN, Associate Judges.


Opinion


NEWMAN, Chief Judge:


We consider in this case the question of what interpretation
is to be given to Super.Ct.Civ.R. 3 (hereinafter Rule 3); more
specifically, we must decide whether the filing of a complaint,
without more, tolls the applicable statute of limitations. The
pertinent facts of this case are simple: appellant Varela filed
his complaint before the statutory period of limitations ran but
did not attempt service (by certified mail) until three days after


the period had run.1 The trial court granted appellees' motion
to dismiss this action based on the statute of limitations.


In Part I of this opinion we discuss the evolution and
previous interpretations of Rule 3 and its predecessors. In
Part II, we analyze present Rule 3, and the history and
theory of Rule 3's identical federal counterpart, Fed.R.Civ.P. 3
(hereinafter Fed.R. 3), as well as their interrelationships with
their respective Rule 4. In Part III, we analyze the decisions
from those eight federal circuit courts of appeals which have
dealt with the interpretation of Fed.R. 3. Finally, in Part IV,
we hold that Rule 3 requires only the filing of a complaint to
commence an action and thereby toll the statute of limitations;
any questions as to lack of diligence on the part of a plaintiff
in obtaining service of process are to be addressed by a
motion filed pursuant to Super.Ct.Civ.R. 41(b). We reverse
and remand to the trial court.


I


Rule 3, which is identical to Fed.R. 3, states:
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A civil action is commenced by filing a complaint with the
court.


The District of Columbia Court Reform and Criminal
Procedure Act of 1970, Pub.L.No. 91-358, title I, s 111,
84 Stat. 487 (1970), codified at D.C.Code 1973, s 11-946
(hereinafter the Court Reform Act) provided for the “adoption
of the Federal Rules (of Civil Procedure (hereinafter the
Federal Rules)) for use in the newly formed Superior Court.”
Rieser v. District of Columbia, 188 U.S.App.D.C. 384, 394,
580 F.2d 647, 657 (1978). While, as the court noted in Rieser,
“the Federal Rules ... from their inception have applied in all
of the District of Columbia Courts, local and federal,” id. at
392, 580 F.2d at 655, the fact is that, prior to 1970, under
the Municipal Court Act, D.C.Code 1940 Supp., s 11-756(b),
the rules adopted by the local courts only were required to
“ ‘conform as nearly as may be practicable to the forms,
practice, and procedure ... (then) obtaining under the Federal
Rules of Civil Procedure.’ ” Taylor v. Yellow Cab Co. of D.C.,
D.C.Mun.App., 53 A.2d 691, 692 (1947) (emphasis added),
quoting D.C.Code 1940 Supp., s 11-756(b).


Prior to the implementation of the Federal Rules, the court in
*63  Maier v. Independent Taxi Owner's Ass'n, 68 App.D.C.


307, 96 F.2d 579 (1938), held that “(h)aving regard to the
local custom, we think the proper rule to be applied in the
District of Columbia is that when a bill or declaration is filed
and subpoena issued and delivered to the marshal for service
before the statute has run, the statute is tolled.” Id. at 310, 96


F.2d at 582 (emphasis added).2


The first case in the District of Columbia, decided after
the effective date of the Federal Rules of Civil Procedure,
which addressed the question of the interpretation of Fed.R.
3 was Reynolds v. Needle, 77 U.S.App.D.C. 53, 132 F.2d
161 (1942), where the United States Court of Appeals
stated succinctly that: “(t)his (the filing of the complaint)
commenced the action. Rule 3...,” id. at 54 n.1, 132 F.2d at
162 n.1, thereby implying that such commencement tolled
the statute of limitations. In Clark v. Keesee, D.C.Mun.App.,
136 A.2d 394 (1957), we explicitly acknowledged that “(t)he
Maier case was modified by the adoption of Rule 3 of the
Federal Rules.... The Reynolds case did not involve any
problem of diligence and only stands for the proposition that
an action is commenced upon the filing of the complaint.” Id.
at 396-97. However, eleven years later, in Criterion Insurance
Co. v. Lyles, D.C.App., 244 A.2d 913 (1968), we virtually
ignored the changes wrought by Fed.R. 3, by Reynolds, and


by Clark, and reaffirmed the earlier interpretation of the local
rule as established by Maier and Huysman:


Taking cognizance of this local custom, courts in this
jurisdiction have developed the rule that an action is
“commenced” when the complaint is filed and the
summons is issued and delivered to the Marshal for
service. Ordinarily, the applicable statute of limitations
stops running at this point. Our rule ... (is) based upon the
principle that an action commences when a plaintiff has
done all that is incumbent upon him toward the issuance
and service of process. Since local custom places an
extra obligation upon the initiator of a civil action, the
statute of limitations ordinarily does not cease to run until
that obligation is fulfilled. (Id. at 914 (emphasis added)
(footnote omitted) (citations omitted).)


Two points should be noted concerning the opinion in
Criterion: first, it is clear from the above passage that the court
accepted the common sense notion that “commencement”
of an action implied the tolling of the statute of limitations.
Secondly, the court also made clear the fact that the “extra
obligation” placed on a plaintiff in order to toll the statute
of limitations of delivering the summons to the marshal for
service was derived from local custom, and was now being
read into the plain language of Rule 3, i. e., the additional
obligation did not derive from the underlying language of the
rule itself.


The Court Reform Act was passed two years after Criterion.
Exercising its “plenary” power to legislate for the District
of Columbia under Art. I, s 8 cl. 17 of the Constitution, see
Palmore v. United States, 411 U.S. 389, 397, 93 S.Ct. 1670,
1676, 36 L.Ed.2d 342 (1973); Rieser v. District of Columbia,
supra 188 U.S.App.D.C. at 388, 580 F.2d at 651, the Congress
mandated the Federal Rules for use in the new Superior Court.
Id., 188 U.S.App.D.C. at 394, 580 F.2d at 657. D.C.Code
1973, s 11-946, states in part:


The Superior Court shall conduct its business according
to the Federal Rules *64  of Civil Procedure ... unless it
prescribes or adopts rules which modify those Rules. Rules
which modify the Federal Rules shall be submitted for the
approval of the District of Columbia Court of Appeals, and


they shall not take effect until approved by that court. 3


The legislative history of s 11-946 reflects the congressional
intent that the local courts were to be governed by the federal
rules, and not by local rules or custom, such as the court had
relied on in reaching its decisions in Criterion and Maier. The
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Senate report on the Court Reform Act makes this intention
explicit:


This section (s 11-946) states a clear preference for the use
of the Federal rules at both the trial and the appellate levels
of the local court system. Unless there is a particular need
for deviation from the Federal rules because of the peculiar
local jurisdiction or because of the particular exigencies
of the local situation, it is expected that the Federal rules
shall be followed. (S.Rep.No. 405, 91st Cong., 1st Sess. 21
(1969).)


The new section 11-946 requires the Superior Court to
conduct its business according to the Federal rules unless
the court affirmatively prescribes modifications thereof.
All modifications are to be approved before taking effect
by the District of Columbia Court of Appeals. (Id. at 24
(emphasis added).)


See also H.R.Rep. No. 907, 91st Cong.2d Sess. 44, 138
(1970).


II


Appellees contend that both the legislative history of Fed.R.
3, and the interpretation that has been placed on that Rule
by the various federal circuit courts, all indicate that both
Federal and Super.Ct.Civ.R. 3 must be read in conjunction
with their Rule 4(a) counterparts. In particular, appellees
argue that while the federal courts have uniformly held that an
action commences upon the filing of a complaint, this has only
been because under Fed.R. 4(a), unlike Super.Ct.Civ.R. 4(a),
once a complaint is filed, the clerk of the court automatically
delivers the summons to the marshal for service; i. e., once
the complaint has been filed, the plaintiff has done all that
is incumbent upon him to do. For tolling purposes, he will
not be charged with any delay in service that may result
from a lack of diligence on the part of the clerk or marshal.
Once all that is left to be done are “ministerial” acts entrusted
to court personnel, the statute is tolled. Appellees argue
that since the District provides for service not only by the
marshal, but also by a plaintiff himself and in fact it is highly
common for a plaintiff to elect to serve process other than
by use of the marshal in the District where a plaintiff takes
it upon himself to serve process, he should not be held to
have effectively tolled the limitations period until he has
“placed the process in the proper channel for service and has
done all that is incumbent on him to ensure prompt service,
without being penalized for lack of diligence by the marshal


or postman, over whom plaintiff has no control.” Hall v.
Cafritz, D.C.App., 402 A.2d 828, 832 (1979).


We reject appellees' argument for several reasons: (1) the
plain, unambiguous language of Rule 3; (2) the clear intention
of the Advisory Committee as revealed by the history of
the development of Fed.R. 3; (3) the recognition by the
Supreme Court of the independent significance of the manner
of commencement of an action, as opposed to the manner of
service of process; (4) the clear and persuasive evidence of
the intended interaction between Federal (and Superior Court)
Rules 3 and 4 provided by the recent revisions to Fed.R. 4;
and (5) the uniform interpretation placed on Fed.R. 3 by the
federal circuit courts of appeals.


“The primary and general rule of statutory construction is that
the intent of the lawmaker is to be found in the language that
he has used.” *65  United States v. Goldenberg, 168 U.S. 95,
102-03, 18 S.Ct. 3, 4, 42 L.Ed. 394 (1897).


Where the language is plain and admits of no more than
one meaning, the duty of interpretation does not arise,
and the rules which are to aid doubtful meanings need no
discussion.


Statutory words are uniformly presumed, unless the
contrary appears, to be used in their ordinary and usual
sense, and with the meaning commonly attributed to them.


Reports to Congress accompanying the introduction of
proposed laws may aid the courts in reaching the
true meaning of the legislature in cases of doubtful
interpretation. But, as we have already said, and it has
been so often affirmed as to become a recognized rule,
when words are free from doubt they must be taken as
the final expression of the legislative intent, and are not
to be added to or subtracted from by considerations drawn
from titles or designating names or reports accompanying
their introduction, or from any extraneous source. In
other words, the language being plain, and not leading to
absurd or wholly impracticable consequences, it is the sole
evidence of the ultimate legislative intent. (Caminetti v.
United States, 242 U.S. 470, 485-86, 490, 37 S.Ct. 192,
194, 196, 61 L.Ed. 442 (1917) (citations omitted).)


See also Crooks v. Harrelson, 282 U.S. 55, 51 S.Ct. 49, 75
L.Ed. 156 (1930); United States v. Young, D.C.App., 376
A.2d 809 (1977); United States v. Stokes, D.C.App., 365 A.2d
615 (1976); General Motors Acceptance Corp. v. One 1962
Chevrolet Sedan, D.C.App., 191 A.2d 140 (1963); DeRuiz
v. DeRuiz, 66 App.D.C. 370, 88 F.2d 752 (1936); Coombe
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v. United States ex rel. Selis, 55 App.D.C. 190, 3 F.2d 714
(1925). However, while


(t)he plain meaning of the words is generally the most
persuasive evidence of the intent of the legislature ...
the plain meaning rule has limitations. It has long been
recognized that the literal meaning of a statute will
not be followed when it produces absurd results. And
since the judicial function is to ascertain the legislative
intention the Court may properly exercise that function
with recourse to the legislative history, and may depart
from the literal meaning of the words when at variance with
the intention of the legislature as revealed by legislative
history. (District of Columbia National Bank v. District of
Columbia, 121 U.S.App.D.C. 196, 198, 348 F.2d 808, 810
(1965) (citations omitted). See also Davis v. United States,
D.C.App., 397 A.2d 951 (1979).)


 In interpreting Rule 3 we must keep in mind that “if a
Superior Court rule is identical to or substantially identical
to a corresponding federal rule, it would have, just as the
federal rule, the force and effect of law.” In re C.A.P.,
D.C.App., 356 A.2d 335, 343 (1976), citing Campbell
v. United States, D.C.App., 295 A.2d 498, 501 (1972).
Accordingly, we may utilize the same methods of statutory
construction in interpreting the procedural rule as we would
use in interpreting the meaning of a statute, or act, passed
by the Congress, or the District Council, respectively; i. e.,
we look to the plain meaning of the words, to the legislative
history, and to the interpretations that have been placed on the
rule by other courts.


The language of Rule 3 is simple, plain, and unambiguous.
“A civil action is commenced by filing a complaint with the
court.” As we have previously noted, the commencement of
an action has normally been understood to indicate that the
applicable statute of limitations is thereby tolled. Following
the dictates of Caminetti v. United States, supra, and applying
the plain meaning doctrine, it would seem clear that, under
Rule 3, the mere filing of a complaint, without more, tolls the
statute of limitations.


We find the reasoning of McCrea v. General Motors Corp., 53
F.R.D. 384, 385 (D.Mont.1971), quoted in part in 4 C. Wright
and A. Miller, Federal Practice and Procedure s 1056 at 24
(Supp.1979) persuasive:


*66  (W)hen the complaint was filed the statute of
limitations was tolled and remained tolled notwithstanding
the failure to serve the summons with diligence. I do not


think that the very simple language of rule 3 which tells a
plaintiff what he must do should be altered by incorporating
into it the requirements of (Federal) Rule 4(a) which is cast
in terms of the obligations of the clerk of the court and the
process server.


I prefer the certainty which a literal application of Rule 3
brings to limitations problems to the uncertainty created by
a read-in requirement that there be reasonable diligence in
the service of process. I think that a failure to serve process
should be treated as a failure to prosecute under Rule 41(b).
5 (Footnote 5 states: “The history of the rules supports this
position”, citing Messenger v. United States, infra and 2 J.
Moore's Federal Practice P 4.06-1 (2d ed. 1953).)


See also Harrison v. Kovats, 224 F.Supp. 581 (W.D.1963)
(all actions within purview of Federal Rules are commenced
by filing of complaint, regardless of whether service is to be
made personally or otherwise).


The rationale behind the literal interpretation placed on Fed.R.
3 in McCrea was delineated in the Eighth Circuit's opinion
in Moore Co. of Sikeston, Mo. v. Sid Richardson Carbon &
Gas Co., 347 F.2d 921 (8th Cir. 1965), cert. denied, 383 U.S.
925, 86 S.Ct. 927, 15 L.Ed.2d 845 (1966). There the court
first quoted the Supreme Court's opinion in Goldlawr, Inc. v.
Heiman, 369 U.S. 463, 467, 82 S.Ct. 913, 916, 8 L.Ed.2d 39


(1962):4


When a lawsuit is filed, that filing shows a desire on the part
of the plaintiff to begin his case and thereby toll whatever
statutes of limitation would otherwise apply. The filing
itself shows the proper diligence on the part of the plaintiff
which such statutes of limitation were intended to insure.
(Quoted in Moore Co., supra at 924.)
The court later went on to state:


No reasonable basis exists for engrafting upon the rule
or statute a condition that summons be served with
diligence. If Congress or the rule makers had intended
to impose such condition (of due diligence), it would
have been a simple matter to include the condition
by appropriate language in the rule or the statute. As
heretofore pointed out, the Rules Committee chose not
to impose any such condition. (Moore Co., supra at 925.)


The court's analysis in Moore Co. offers a powerful and, we
think, persuasive interpretation of the proper relationship
between the three.


The history of the Rules' evolution bears out the conclusion
reached by the Supreme Court. In an oft-quoted synopsis of
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the history of the Rules, the court in Messenger v. United
States, 231 F.2d 328 (2d Cir. 1956), said:


Rule 3 clearly provides “A civil action is commenced by
filing a complaint with the court.” When the rules were
being formulated and preliminary drafts were circulated
and debated by the bench and bar throughout the country,
it was at first proposed that the action should abate unless
personal jurisdiction by service of process was acquired
within 60 days. An alternative proposal was that the action
should abate for failure to serve process within 60 days
“unless within that period the court for good cause shown
extends the time for service.” See Preliminary Draft of
Rules of Civil Procedure (May, 1936). In the end, however,
no time was specified for the service of process, the
Advisory Committee noting that the motion sanctioned
by Rule 41(b) provided “a method available to attack
unreasonable delay in prosecuting an action after it has
been commenced.” See Report of the Advisory Committee
Containing *67  Proposed Rules of Civil Procedure, p. 4
(April, 1937). (Id. at 329 (emphasis added).)


Similarly, in interpreting the history of Fed.R. 3, the court
in United States v. Wahl, 583 F.2d 285 (6th Cir. 1978),
concluded:


To be sure, a literal reading of Rule 3 varies the common
law rule under which both the filing of the complaint, and
the exercise of due diligence in obtaining service were
required in order to toll the limitations period. However,
the history of the promulgation of Rule 3 demonstrates that
a modification of the common law was fully intended by
the Advisory Committee. (Id. at 289.)


As explicated in 4 C. Wright and A. Miller, Federal Practice
and Procedure, supra at s 1051:


The theory of Rule 3 is that a law suit is a matter of public
record and that certainty with regard to fixing the time
a suit is instituted is valuable for a number of purposes.
For example, establishing the date of commencement is
important for determining whether the action has been
brought prematurely; whether it is barred by the applicable
statute of limitations or by laches; which of two or more
courts in which actions involving the same parties and
issues have been instituted should retain the case for
disposition absent special considerations; whether after-
accruing claims and defenses may be litigated; and whether
personal jurisdiction, diversity jurisdiction, and proper
venue exist. (Id. s 1051 at 165-66 (emphasis added)
(footnotes omitted).)


We find additional confirmation of the intended divisibility
of Fed.R. 3 and 4(a) in the decisions in Walker v Armco
Steel Corp., —- U.S. ——, 100 S.Ct. 1928, 64 L.Ed.2d
659 (1980); Hanna v. Plumer, 380 U.S. 460, 85 S.Ct. 1136,
14 L.Ed.2d 8 (1965); and Ragan v. Merchants Transfer &
Warehouse Co., 337 U.S. 530, 69 S.Ct. 1233, 93 L.Ed. 1520
(1949). As we have seen in Ragan, the Court, in deciding that
compliance with Fed.R. 3 did not serve to toll the state statute
of limitations in a diversity action, held that


(W)e look to local law to find the cause of action on which
suit is brought. Since that cause of action is created by local
law, the measure of it is to be found only in local law.... It
accrues and comes to an end when local law so declares.
(Id. at 533, 69 S.Ct. at 1234 (citations omitted).)


However, the decision in Hanna v. Plumer seriously called
into question the continuing validity of Ragan. In Hanna the
Court held “that in a civil action in a federal court, where
jurisdiction is based upon diversity of citizenship, service
of process shall be made in the manner set forth in the
Federal Rules of civil Procedure, Rule 4(d)(1), rather than
in the manner prescribed by state law. ”While citing and
referring to Ragan, the Court very carefully avoids overruling
its holdings. Groninger v. Davison, 364 F.2d 638, 642 (8th
Cir. 1966) (explicating Hanna). Other circuits, however, such
as the Second, see Sylvestri v. Warner & Swasey Co., 398
F.2d 598 (2d Cir. 1968), disagreed, and concluded that Hanna
had in fact overruled Ragan. Not until Walker v. Armco


Steel Corp.5 reaffirmed the continued vitality of Ragan, while
carefully delineating the different considerations implicit in
Hanna, was the controversy resolved.


What has emerged is a clear understanding that the manner
by which an action is commenced, and thereby the statute
of limitations is tolled, presents a completely different and
separable array of considerations *68  from the manner by
which service of process is to be made. In this regard it is
important to note that Rule 4 of the Fed.R. of Civ.P. has just
recently been amended to provide in pertinent part that:


Service of process may also be made by a person authorized
to serve process in an action brought in the courts of general
jurisdiction of the state in which the district court is held
or in which service is made. (Fed.R.Civ.P. 4(c), effective
August 1, 1980.)


This new revision is intended to clear up the ambiguity
between Fed.R. 4(c), which previously authorized service by
the marshal, his deputy, or by a person specially appointed
by the court; and Fed.R. 4(d)(7), which authorizes service
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in certain cases “in the manner prescribed by the law of the
state in which the district court is held....” As the Advisory
Committee on Federal Civil Rules noted:


State statutes and rules of the kind referred to in Rule 4(d)
(7) and Rule 4(e) commonly designate the persons who
are to make the service provided for, e. g., a sheriff or a
plaintiff. When that is so, may the persons so designated
by state law make service, or is service in all cases to
be made by a marshal or by one specially appointed
under present Rule 4(c)? The commentators have noted
the ambiguity and have suggested the desirability of an
amendment.“ (Advisory Committee Note, reprinted at 617
F.2d Advance Sheet No. 2, pp. 4-5 (citations omitted).)


 In accordance with the amendment to Fed.R. 4(c), Fed.R. 4(a)
has also been amended so as to read in pertinent part:


Upon the filing of the complaint the clerk shall forthwith
issue a summons and deliver it for service to the marshal
or to any other person authorized by Rule 4(c) to serve it.


(Emphasis added).6


The revisions were made without any reference to Fed.R. 3 or
to the fact that the federal circuits have uniformly interpreted
Fed.R. 3 only to require the filing of a complaint to commence
an action and to toll the statute of limitations. If there had
been any intention to affect a change in the requirements for
tolling the statute of limitations in a federal action, it would
have been an easy and logical matter for the revisions, or
the accompanying Committee notes, to have contained such


a reference or clarification.7 There having been none, we
can only posit that the committee and the Supreme Court
recognized that compliance with Fed.R. 4 was never intended
to be read in as a qualification to Fed.R. 3, that in fact Fed.R.
3 provides an easily applicable, clearly understood rule for
tolling the statute of limitations in cases involving federal
causes of action, and that any later failure of service of process
could be dealt with under the due diligence requirements of
Fed.R. 41(b).


III


We turn now to a consideration of the interpretation which
has been placed on Fed.R. 3 by the various federal circuit
courts of appeal. “While this court is not bound in its
interpretation of the Superior Court Rules by the federal
courts' interpretation of the Federal Rules, we may find the


decisions to be analogous authority for our interpretation
of the essentially identical provisions.” Bazata v. National
Ins. Co. of Washington, D.C.App., 400 A.2d 313, 314 n.1
(1979). “(T)he federal courts' interpretations of federal rules
essentially identical or similar to our rules ... may be accepted
as persuasive authority in interpreting our rules.” Tupling
v. Britton, D.C.App., 411 A.2d 349, 351 (1980) (citations
omitted). *69  See also Corley v. United States, D.C.App.,
416 A.2d 713 (1980); Sellars v. United States, D.C.App., 401
A.2d 974, 978 (1979); Walden v. United States, D.C.App.,
366 A.2d 1075, 1077 n.1 (1976); Campbell v. United States,
D.C.App., 295 A.2d 498, 501 (1972). Compare West v. United
States, D.C.App., 346 A.2d 504, 506 (1975).


In all instances where a statute of limitations question has
arisen in the context of a suit involving a federally-created
cause of action, the eight federal circuit courts of appeals
which have addressed the question have uniformly interpreted
Fed.R. 3 to require only the filing of a complaint to commence
the cause of action and thereby toll the applicable statute
of limitations. See Walko Corp. v. Burger Chef Systems,
Inc., 180 U.S.App.D.C. 306, 554 F.2d 1165, 1167 & n.19
(1977); Reynolds v. Needle, supra 77 U.S.App.D.C. at 54 n.1,
132 F.2d supra at 162 n.1; United States v. Wahl, supra 583
F.2d at 287 (“(L)iteral compliance with Rule 3, F.R.Civ.P.,
is sufficient to interrupt the running of a federal statute of
limitations” (footnote omitted)); International Controls Corp.
v. Vesco, 556 F.2d 665, 669 (2d Cir. 1977), cert. denied, 434
U.S. 1014, 98 S.Ct. 730, 54 L.Ed.2d 758 (1978); Windbrooke
Development Corp. v. Environmental Enterprises, Inc. of
Fla., 524 F.2d 461 (5th Cir. 1975); Dewey v. Farchone, 460
F.2d 1338, 1340 (7th Cir. 1972); Metropolitan Paving Co. v.
International Union of Operating Engineers, 439 F.2d 300,
306 (10th Cir. 1971) (“In such cases (where the ‘right sought
to be enforced is ... a federally created right’), as opposed to
another possible result in some diversity cases, the filing of
the complaint commences the action and tolls the applicable
statute of limitations” (citations omitted)); Sylvestri v. Warner
& Swasey Co., supra 398 F.2d at 604-06; Moore Co. of
Sikeston, Mo. v. Sid Richardson Carbon and Gas Co., supra at
347 F.2d 922-23; Hoffman v. Halden, 268 F.2d 280, 302 (9th
Cir. 1959), overruled on other grounds in Cohen v. Norris, 300
F.2d 24, 30 (1962). (“The filing of the complaint in the district
court tolls the statute of limitations where the action is to
enforce, as here, a federally created right” (citations omitted));
Messenger v. United States, supra, 231 F.2d at 329; Bomar
v. Keyes, 162 F.2d 136, 140, 141 (2d Cir. 1947); Isaacks v.
Jeffers, 144 F.2d 26, 28 (10th Cir.), cert. denied, 323 U.S.
781, 65 S.Ct. 270, 89 L.Ed. 624 (1944). Contra, Application
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of Royal Bank of Canada, 33 F.R.D. 296 (S.D.N.Y.1963);
L.G. DeFelice & Son, Inc. v. Globe Indemnity Co., 23 F.R.D.
275 (S.D.N.Y.1959). See also C. Wright & A. Miller, supra,
1056 at 177-78 (1969). Appellees, however, contend that
the difference in Fed.R. 4 and Super.Ct.Civ.R. 4 compel a
different result here.


Appellees seek to avoid the import of these decisions by
arguing that since, by reading Rules 3 and 4(a) together,
the only acts left to be done after the filing of a complaint
are ministerial in nature, there are no further requirements
necessary to cause the statute of limitations to be tolled:
this is because the plaintiff will then have done all that it is
incumbent upon him to do to place the summons in the proper
channels for service; accordingly he will not be charged
with any lack of diligence on the part of the marshal or
the clerk. However, appellees conclude, the opinions clearly
demonstrate that if some other manner of service were to be
allowed under the Federal Rules, such as service by plaintiff
himself, a due diligence requirement, independent of Rule
41(b), would have to be read into the plain language of Rule 3.


We reject this contention. As the court in Moore Co. itself
acknowledged, and as we have previously discussed, the
language of Rule 3 is “plain, clear, well-understood, and
unambiguous....” Id. at 922. Furthermore, Moore Co. states
that “(i)t appears to us that Rule 41(b) provides adequate
protection against unreasonable delay in serving process or
in prosecuting the suit.” Id. at 923. Moore Co.‘s statement
concerning the Advisory Committee's objective in placing the
burden of service on the clerk and marshal is inapposite for,
as we have discussed in the previous section of this opinion,
that concern involved the problem of whether federal or state
commencement rules would apply in diversity cases.


 We agree with Messenger v. United States, supra 231 F.2d at
329, that filing tolls the statute of limitations; that


*70  after the filing of the complaint, the action remains
pending in an inchoate state until service is completed
unless and until the action is dismissed for failure to
prosecute under Rule 41(b). The same holding is implicit
in Munro v. United States, 303 U.S. 36 (58 S.Ct. 421, 82
L.Ed. 633) ... and Bates Mfg. Co. v. United States, 303 U.S.
567 (58 S.Ct. 694, 82 L.Ed.2d 1020)....“


The proper relationship between Rules 3, 4(a), and 41(b) was
expressed in Sylvestri v. Warner & Swasey Co., supra:


Of course, in addition to the filing requirements of the
federal rules, the plaintiff is under the duty in view of Rule
4(a), Fed.R.Civ.P., to use due diligence in securing the
issuance and service of the summons. (Id. at 606 (citations
omitted).)


Sylvestri reflects the understanding that, while Rule 4 places
the plaintiff under a burden of using due diligence to
secure service of process, the remedy for failure to use
such diligence is not a retrospective determination that the
statute of limitations was never tolled, made under a read-
in qualification to the plain language of Rule 3, but rather is
available through the orderly procedure established by Rule
41(b). Such an interpretation provides a certainty to limitation
problems and fully comports with the plain language, theory,
and history of the development of Rule 3. We are confident
that, in addressing the interrelationship between Rules 3 and
4(a), the federal circuits have been fully aware that they
were speaking within the context of Rule 41(b). See, e. g.,
Windbrooke, supra (although first saying that filing tolls the
statute of limitations, “especially ... where there has been no
lack of diligence in obtaining service of process”, id. at 463,
the court later talks of such lack of diligence in so obtaining
service as being the grounds for dismissal under Rule 41(b)).


IV


CONCLUSION


 Having examined the plain words, theory, history, and
evolution of Super.Ct.Civ.R. 3 and its identical Federal
counterpart, we hold that Super.Ct.Civ.R. 3 requires only the
filing of a complaint to commence an action and thereby
toll the statute of limitations; any questions as to a lack
of diligence on the part of a plaintiff in obtaining service
of process are to be addressed by means of a motion filed
pursuant to Super.Ct.Civ.R. 41(b). We overrule our prior
decisions in conflict herewith.


Reversed and remanded to the trial court for appropriate
action.


All Citations


424 A.2d 61


Footnotes



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963104503&pubNum=344&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959102642&pubNum=344&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959102642&pubNum=344&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104502919&pubNum=0102228&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104502919&pubNum=0102228&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956110000&pubNum=350&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&fi=co_pp_sp_350_329&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_329

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956110000&pubNum=350&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&fi=co_pp_sp_350_329&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_329

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121399&pubNum=708&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121399&pubNum=708&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121919&pubNum=708&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121919&pubNum=708&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR3&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR41&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Varela v. Hi-Lo Powered Stirrups, Inc., 424 A.2d 61 (1980)


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8


1 Appellant's suit was for personal injuries allegedly suffered, as a result of appellees' negligence, while working at a
construction site. D.C.Code 1973, s 12-301(8) provides a three-year statute of limitations for negligence actions. A full
chronology of the pertinent events of this case appears in the panel opinion. Varela v. Hi-Lo Powered Stirrups, Inc.,
D.C.App., 412 A.2d 13 (1980), which was vacated by our en banc order.


2 Maier distinguished Huysman v. Newspaper Company, 12 App.D.C. 586 (1898), where it was held that “the mere filing
of the declaration without service of process and without intention to have it served was insufficient to stop the running
of the statute, though we also said that when a plaintiff has filed his declaration and has done all that is incumbent on
him to have process issued and served ... the lack of issue or service in the circumstances (where the marshal or clerk
is not diligent) is not fatal.” Maier, supra, 68 App.D.C. at 309, 96 F.2d 579 (emphasis added). It was unclear in Huysman,
as Maier recognized, whether the court's determination that the filing attorney had never intended to go ahead with the
suit, and had in fact later withdrawn his declaration, was controlling of the issue of whether the statute of limitations had
been tolled. Maier itself addressed a much less complex question and the court's opinion accordingly did not contain
the ambiguities that Huysman had.


3 We note that Super.Ct.Civ.R. 3 has not been modified since its adoption and continues to be identical to Fed.R. 3.


4 The issue presented in Goldlawr concerned the authority of a District Court, in which an action was brought but where
venue was improper, to transfer the case to a District where venue lay, without first obtaining personal jurisdiction over
the defendants. The Court held that such a transfer was proper.


5 At oral argument, appellees urged that Walker v. Armco Steel Corp. controls the issue sub judice. Walker only dealt with
the question of whether the federal rule should be applied to toll state statute of limitations in diversity cases. It in no
way indicated that the federal circuits were other than correct in holding that, in a suit predicated on a federally created
cause of action, the filing of a complaint tolls the statute of limitations. The present case is directly analogous to the latter
situation: we are here applying our own tolling provision in an action involving our own, i. e., District of Columbia law. The
suggested comparability of the diversity cases is inapposite.


6 We note that the Civil Rules of the Superior Court have so far not been amended to reflect the changes in Fed.R. 4 which
came into effect on August 1, 1980. see the Memorandum of this court dated July 3, 1980, staying the effectiveness of
this change at the request of the Superior Court.


7 If there was any question before, it is now clear that service of process may be made in exactly the same manner in
both the local and the federal courts in the District of Columbia; this includes service by mail, under Fed.R. 4(d) (7), and
Super.Ct.Civ.R. 4(c)(3). See Amendments to Rules, Appendix A, Memorandum from Walter R. Mansfield, Chairman,
Advisory Committee on Civil Rules, reprinted in 617 F.2d Advance Sheet No. 2 at 18, 20.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCSTS12-301&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_23450000ab4d2

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101750&pubNum=162&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101750&pubNum=162&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1834128030&pubNum=153&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938125572&pubNum=350&originatingDoc=Ic144b623346411d9abe5ec754599669c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Previous Document






Section 8, Clause 1. Powers of Congress; Levy of Taxes..., USCA CONST Art. I §...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 1


Section 8, Clause 1. Powers of Congress; Levy of Taxes for
Common Defense and General Welfare; Uniformity of Taxation


Currentness


The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the
common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout
the United States;


Notes of Decisions (381)


U.S.C.A. Const. Art. I § 8, cl. 1, USCA CONST Art. I § 8, cl. 1
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 2


Section 8, Clause 2. Borrowing Money


Currentness


The Congress shall have Power . . . To borrow Money on the credit of the United States;


Notes of Decisions (11)


U.S.C.A. Const. Art. I § 8, cl. 2, USCA CONST Art. I § 8, cl. 2
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 3


Section 8, Clause 3. Regulation of Commerce


Currentness


The Congress shall have Power . . . To regulate Commerce with foreign Nations, and among the several States, and with the
Indian Tribes;


Notes of Decisions (4520)


U.S.C.A. Const. Art. I § 8, cl. 3, USCA CONST Art. I § 8, cl. 3
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 4


Section 8, Clause 4. Naturalization and Bankruptcy


Currentness


The Congress shall have Power . . . To establish an uniform Rule of Naturalization, and uniform Laws on the subject of
Bankruptcies throughout the United States;


Notes of Decisions (286)


U.S.C.A. Const. Art. I § 8, cl. 4, USCA CONST Art. I § 8, cl. 4
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 5


Section 8, Clause 5. Coining Money; Foreign Coin; Weights and Measures


Currentness


The Congress shall have Power . . . To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of
Weights and Measures;


Notes of Decisions (22)


U.S.C.A. Const. Art. I § 8, cl. 5, USCA CONST Art. I § 8, cl. 5
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 6


Section 8, Clause 6. Counterfeiting


Currentness


The Congress shall have Power . . . To provide for the Punishment of counterfeiting the Securities and current Coin of the
United States;


Notes of Decisions (4)


U.S.C.A. Const. Art. I § 8, cl. 6, USCA CONST Art. I § 8, cl. 6
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 7


Section 8, Clause 7. Post Offices and Post Roads


Currentness


The Congress shall have Power . . . To establish Post Offices and post Roads;


Notes of Decisions (51)


U.S.C.A. Const. Art. I § 8, cl. 7, USCA CONST Art. I § 8, cl. 7
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 8


Section 8, Clause 8. Patents and Copyrights


Currentness


The Congress shall have Power . . . To promote the Progress of Science and useful Arts, by securing for limited Times to Authors
and Inventors the exclusive Right to their respective Writings and Discoveries;


Notes of Decisions (149)


U.S.C.A. Const. Art. I § 8, cl. 8, USCA CONST Art. I § 8, cl. 8
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 9


Section 8, Clause 9. Creation of Tribunals Inferior to Supreme Court


Currentness


The Congress shall have Power . . . To constitute Tribunals inferior to the supreme Court;


Notes of Decisions (15)


U.S.C.A. Const. Art. I § 8, cl. 9, USCA CONST Art. I § 8, cl. 9
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 10


Section 8, Clause 10. Piracies and Felonies on the
High Seas; Offenses Against the Law of Nations


Currentness


The Congress shall have Power . . . To define and punish Piracies and Felonies committed on the high Seas, and Offences
against the Law of Nations;


Notes of Decisions (31)


U.S.C.A. Const. Art. I § 8, cl. 10, USCA CONST Art. I § 8, cl. 10
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 11


Section 8, Clause 11. Declaring War; Letters of
Marque and Reprisal; Captures on Land and Water


Currentness


The Congress shall have Power . . . To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures
on Land and Water;


Notes of Decisions (142)


U.S.C.A. Const. Art. I § 8, cl. 11, USCA CONST Art. I § 8, cl. 11
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 12


Section 8, Clause 12. Armies; Maintenance; Appropriation for


Currentness


The Congress shall have Power . . . To raise and support Armies, but no Appropriation of Money to that Use shall be for a
longer Term than two Years;


Notes of Decisions (71)


U.S.C.A. Const. Art. I § 8, cl. 12, USCA CONST Art. I § 8, cl. 12
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 13


Section 8, Clause 13. Navy, Maintenance of


Currentness


The Congress shall have Power . . . To provide and maintain a Navy;


Notes of Decisions (11)


U.S.C.A. Const. Art. I § 8, cl. 13, USCA CONST Art. I § 8, cl. 13
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 14


Section 8, Clause 14. Rules for Government of Land and Naval Forces


Currentness


The Congress shall have Power . . . To make Rules for the Government and Regulation of the land and naval Forces;


Notes of Decisions (45)


U.S.C.A. Const. Art. I § 8, cl. 14, USCA CONST Art. I § 8, cl. 14
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 15


Section 8, Clause 15. Militia; Calling Forth


Currentness


The Congress shall have Power . . . To provide for calling forth the Militia to execute the Laws of the Union, suppress
Insurrections and repel Invasions;


Notes of Decisions (8)


U.S.C.A. Const. Art. I § 8, cl. 15, USCA CONST Art. I § 8, cl. 15
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 16


Section 8, Clause 16. Militia; Organization, Equipment, Discipline, and Government


Currentness


The Congress shall have Power . . . To provide for organizing, arming, and disciplining, the Militia, and for governing such Part
of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the
Officers, and the Authority of training the Militia according to the discipline prescribed by Congress;


Notes of Decisions (17)


U.S.C.A. Const. Art. I § 8, cl. 16, USCA CONST Art. I § 8, cl. 16
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 17


Section 8, Clause 17. Seat of Government; Exclusive Jurisdiction Over Places Purchased


Currentness


The Congress shall have Power . . . To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding
ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government
of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in
which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings;--And


Notes of Decisions (298)


U.S.C.A. Const. Art. I § 8, cl. 17, USCA CONST Art. I § 8, cl. 17
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Constitution of the United States


Annotated
Article I. The Congress


U.S.C.A. Const. Art. I § 8, cl. 18


Section 8, Clause 18. Enactment of Laws for Execution of Governmental Powers


Currentness


The Congress shall have Power . . . To make all Laws which shall be necessary and proper for carrying into Execution the
foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department
or Officer thereof.


Notes of Decisions (239)


U.S.C.A. Const. Art. I § 8, cl. 18, USCA CONST Art. I § 8, cl. 18
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.
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District of Columbia Court of Appeals.


Pamela B. STUART, Appellant,
v.


Barbara J. WALKER, Appellee.


No. 14–CV–1443.
|


Argued Feb. 2, 2016.
|


Decided July 28, 2016.


Synopsis
Background: Attorney brought action against former client,
seeking unpaid legal fees and expenses incurred during
attorney's representation of client in lawsuit against client's
former employer. After arbitration panel rendered decision
ordering client to pay fees and both parties to bear their
own costs, attorney moved to vacate the award. The Superior
Court, Judith N. Macaluso, J., denied motion. Attorney
appealed.


Holdings: The Court of Appeals, Blackburne–Rigsby, J.,
held that:


District of Columbia Court Reform and Criminal Procedure
Act gave Court of Appeals the inherent authority to regulate
attorney-client fee agreements by requiring attorneys to
arbitrate fee disputes upon request by clients;


attorneys, by submitting to the bar rules, waived their First
Amendment right of access to the courts for fee disputes
against clients who request arbitration; and


Revised Uniform Arbitration Act (RUAA) governed Court of
Appeals' review of the arbitration award.


Affirmed.


Attorneys and Law Firms


*763  Pamela B. Stuart, pro se.


Barbara J. Walker, pro se.


Before FISHER and BLACKBURNE–RIGSBY, Associate
Judges, and PRYOR, Senior Judge.


Opinion


BLACKBURNE–RIGSBY, Associate Judge:


Pro se appellant Pamela B. Stuart, a member of the District of
Columbia Bar, appeals the trial court's granting of a motion


to compel arbitration, pursuant to D.C. Bar R. XIII,1 to
resolve a fee dispute with her former client, pro se appellee


Barbara J. Walker.2 Ms. Stuart contends that this court lacked
the authority to promulgate Rule XIII under the District of
Columbia Court Reform and Criminal Procedure Act of 1970
(“Court Reform Act”), D.C.Code § 11–2501(a) (2012 Repl.),
the Home Rule Act, D.C.Code § 1–206.02(a)(4) (2012 Repl.),
and the United States Constitution. We have already upheld
Rule XIII as valid and constitutional in BiotechPharma v.


Ludwig & Robinson, PLLC, 98 A.3d 986 (D.C.2014).3 In this
post-arbitration appeal, Ms. Stuart challenges Rule XIII, and
she raises essentially the same arguments, save two, that this
court addressed in BiotechPharma. After a brief review of the
arguments raised and this court's holding in BiotechPharma,
we address the two new challenges Ms. Stuart raises. For the
reasons discussed below, we reject Ms. Stuart's arguments and
affirm.


I. Factual Background


Ms. Stuart represented Ms. Walker in a lawsuit against her
former employer, and entered into an oral fee agreement,
which did not specifically discuss arbitration of fee disputes.
Ms. Walker contested the amount of fees billed and refused
to pay, prompting Ms. Stuart to file a civil claim for fraud
and breach of contract against Ms. Walker for unpaid legal
fees and expenses (including accrued interest) in the amount
of $127,928.30. In response, Ms. Walker filed a request
to arbitrate the dispute with the District of Columbia Bar's
Attorney–Client Arbitration Board, pursuant to Rule XIII.
Ms. Stuart objected to arbitration, but the trial court issued an


order compelling the parties to arbitrate.4


*764  The arbitration panel rendered a decision ordering Ms.
Walker to pay Ms. Stuart $6,860 within 90 days and requiring
each party to bear her own costs for the arbitration. Ms. Stuart
filed a motion to vacate the award and set the matter for trial,
arguing that Rule XIII is invalid and unconstitutional and that
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the $6,860 award was arbitrary and capricious. The trial court
held a hearing and denied Ms. Stuart's motion to vacate the
award based on this court's recent decision in BiotechPharma,
which affirmed the validity of Rule XIII under the Court
Reform Act, the Home Rule Act, and the United States
Constitution. The trial court also found that Ms. Stuart's
contention that the award was arbitrary and capricious was
not a cognizable basis for review. See D.C.Code § 16–4423(a)
(2012 Repl.) (listing the available grounds for reviewing an
arbitration award). This appeal followed.


II. Discussion


A. BiotechPharma Holding
BiotechPharma squarely addresses the majority of Ms.
Stuart's arguments concerning Rule XIII. In BiotechPharma,
the appellant argued that: 1) this court lacked the express
authority from Congress to promulgate Rule XIII; 2) Rule


XIII violates the Home Rule Act5 by removing attorney-client
fee disputes from the jurisdiction of the District of Columbia
courts, by vesting judicial authority in non-lawyer members
of arbitration panels, and by limiting the scope of judicial
review of arbitration awards; and 3) Rule XIII violates
attorneys' Seventh Amendment right to a jury trial and
their Fifth Amendment right to due process. BiotechPharma,
supra, 98 A.3d at 994–95, 998. The court rejected those
arguments.


 BiotechPharma held that the Court Reform Act gives
this court the statutory authority to “make such rules as
it deems proper” concerning the affairs of the District of
Columbia Bar. D.C.Code § 11–2501(a) (2012 Repl.). The
BiotechPharma court further held that as “the highest court
[of] the jurisdiction,” this court possesses “the inherent
authority to define, regulate, and control the practice of law
in th[is] jurisdiction.” BiotechPharma, supra, 98 A.3d at
994 (quoting Sitcov v. District of Columbia Bar, 885 A.2d
289, 295, 297 (D.C.2005)). Together, “both the inherent and
statutory authority” allow this court to “regulate virtually
every aspect of legal practice in the District of Columbia,
including the substance of fee agreements,” which is the
subject matter of Rule XIII. Id.


 BiotechPharma also held that Rule XIII does not run
afoul of the Home Rule Act, which prohibits the Council
for the District of Columbia from altering the D.C. courts'
jurisdiction, because mandatory arbitration under the rule
does not modify the courts' jurisdiction, but instead creates


an implied agreement between attorneys and their clients.
Id. at 994. Specifically, mutual assent to the arbitration
agreement occurs when “[a]ttorneys submit *765  to the
rule by practicing law in the District of Columbia,” and
“[c]lients invoke the rule by requesting arbitration.” Id. at
994. Accordingly, any quasi-judicial authority vested in the
Attorney–Client Arbitration Board “is limited to fee disputes
between” attorneys and their clients “who have voluntarily


chosen to submit to the board's determination.”6 Id. at 995.
Thus, Rule XIII does not violate the Home Rule Act because
it does not alter this court's jurisdiction “any more than any
other agreement to arbitrate would.” Id.


 Finally, BiotechPharma held that Rule XIII does not violate
the Seventh Amendment right to a jury trial or the right to
due process. Attorneys are deemed to waive their Seventh
Amendment right to a jury trial for fee disputes under
Rule XIII “[b]ecause an arbitration agreement necessarily
embodies a waiver” of that right. Id. at 996–97 (citing Kelley
Drye & Warren v. Murray Indus., 623 F.Supp. 522, 527
(D.N.J.1985) and Geldermann, Inc. v. Commodity Futures
Trading Comm'n, 836 F.2d 310, 318 (7th Cir.1987) to
conclude that Rule XIII and similar rules do not violate
an attorney's Seventh Amendment right to a jury trial).
Essentially, “[n]o one has an absolute right to practice law,”
see Kelley Drye & Warren, supra, 623 F.Supp. at 527, and
it is a significant government interest to regulate the practice
of law including fee disputes with clients, to which end Rule
XIII is narrowly tailored, see BiotechPharma, supra, 98 A.3d
at 997.


 Regarding the right to due process, the court stated that “due
process is not necessarily judicial process,” but rather “the
crux of due process is an opportunity to be heard and the right
to adequately represent one's interests.” Id. at 998 (internal
citations and edits omitted). Rule XIII satisfies these due
process requirements by providing both an opportunity for
attorneys to be heard and an avenue to adequately represent
their interest before the Attorney–Client Arbitration Board.
See id.


We adhere to the holding and rationale articulated by this
court in BiotechPharma, and we reject the above arguments,
which Ms. Stuart repeats in this appeal. However, Ms. Stuart
makes the following two additional arguments that were
not raised by the parties in the BiotechPharma case: 1) the
Court Reform Act indicates that Congress chose to expressly
authorize the District of Columbia courts to permit voluntary,
but not mandatory arbitration, and this court therefore has no
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inherent authority to promulgate a rule mandating arbitration,
and 2) Rule XIII violates her constitutional right of “access
to the courts.”


B. Whether the Court Reform Act Prohibits Mandatory
Arbitration


 Ms. Stuart first argues that BiotechPharma incorrectly
held that this court has inherent authority to promulgate
Rule XIII. She contends that Congress created the District
of Columbia Court of Appeals through the Court Reform
Act, *766  see D.C.Code §§ 11–101, –102 (2012 Repl.),
pursuant to its authority under Article I, Section 8, Clause 17
of the United States Constitution. Accordingly, she argues,
this court's powers derive only from Congress's express
delegation of authority, leaving no room for “inherent or
implied” authority. Ms. Stuart also contends that Congress,
in the Court Reform Act, specifically authorized voluntary
arbitration, but did not authorize this court to mandate
arbitration. See D.C.Code § 11–1322 (2012 Repl.) (permitting
the Small Claims and Conciliation Branch to settle cases
by arbitration “with the consent of the parties thereto”).
Therefore, Ms. Stuart contends that because Congress had
the opportunity to expressly authorize this court to compel
arbitration but chose not to do so, promulgating Rule XIII
exceeds this court's authority granted via the Court Reform
Act.


We are unpersuaded by this argument. It is well established
that this court has statutory and inherent authority to regulate
all aspects of the District of Columbia Bar. See Sitcov, supra,
885 A.2d at 295, 297. Ms. Stuart attempts to challenge this
court's inherent authority to regulate the Bar by highlighting
D.C.Code § 11–1322 of the Court Reform Act—a section
that discusses arbitration, but is unrelated to the subject
of managing the District of Columbia Bar. However, what
is more relevant to this court's power to promulgate Rule
XIII, is the language in the Court Reform Act that gives
this court the express authority to “make such rules as it
deems proper respecting the examination, qualification, and
admission of persons to membership in its bar, and their
censure, suspension, and expulsion.” D.C.Code § 11–2501(a)
(2012 Repl.) (emphasis added); see also D.C.Code § 11–2502
(2012 Repl.).


The reasonableness of an attorney's fee is a disciplinary matter
subject to censure, suspension, and expulsion, and thus a
matter to be regulated by this court. See, e.g., In re Martin,
67 A.3d 1032, 1035 (D.C.2013) (issuing an eighteen-month
suspension for, inter alia, charging a grossly unreasonable


fee); see also D.C. R. Prof. Cond. 1.5(a) (“A lawyer's fee
shall be reasonable”). It follows that the method of disputing
attorney's fees is also subject to regulation by this court
given that a dispute over attorney's fees may lead to censure,
suspension, or expulsion should an attorney's fee be deemed
unreasonable. See BiotechPharma, supra, 98 A.3d at 994;
see also In re LiVolsi, 85 N.J. 576, 428 A.2d 1268, 1273
(1981) (“[I]f, in short, this Court has the authority to control
the substance of the fee relationship, then a power of a
lesser magnitude determining the procedure for resolving fee
disputes must also be within our province.”).


Moreover, “clients are at a significant disadvantage in
litigating” attorney-client fee disputes, and Rule XIII
“protects their ability to present meritorious claims and
defenses, and ... thereby fosters public confidence in the
bar.” BiotechPharma, supra, 98 A.3d at 997. Accordingly, the
language “make such rules as it deems proper” in the Court
Reform Act establishes the inherent authority to regulate
attorney-client fee agreements, and this court created Rule
XIII because it deemed it proper to mandate arbitration in
order to ensure a fair process for resolving disputes over
attorney's fees.


C. Constitutionality of Rule XIII
 Second, Ms. Stuart raises a constitutional challenge to Rule
XIII that was not specifically addressed in BiotechPharma.
She argues that Rule XIII violates her First Amendment right
of “access to the courts,” preventing her from accessing “a
judge, discovery procedures, the rules of evidence and civil
procedure, and a public *767  trial” for fee disputes. See
Borough of Duryea v. Guarnieri, 564 U.S. 379, 387, 131 S.Ct.
2488, 180 L.Ed.2d 408 (2011) (“[T]he right of access to courts
for redress of wrongs is an aspect of the First Amendment
right to petition the government.”). Upon admission to the bar
of the District of Columbia, attorneys submit to Rule XIII and
are deemed to agree to the arbitration of fee disputes against


clients once a client requests arbitration.7 BiotechPharma,
supra, 98 A.3d at 994, 996. The critical purpose of Rule
XIII is to ensure that clients who have concerns about their
attorney's fees and who are inexperienced with litigation can
arbitrate the fee dispute and avoid opposing their attorneys
in court. We therefore hold that by submitting to the Rules
Governing the District of Columbia Bar, attorneys are deemed
to have waived their First Amendment right of “access to the
courts” when a client requests arbitration.
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 More specifically, Ms. Stuart argues that by preventing
lawyers from accessing the judicial system for fee disputes,
Rule XIII denies them the First Amendment right of “access
to the courts” and equal protection under the Constitution.
However, lawyers are not a protected class under the
Constitution, and as we stated in BiotechPharma, it is a
privilege, not a right, to practice law and that privilege must
be regulated for the protection of clients. Id. at 997. This
critical goal would be defeated if arbitration of fee disputes
was voluntary for attorneys, as Ms. Stuart argues it should be.
Our holding, with respect to Ms. Stuart's First Amendment
equal access to the courts argument, is consistent with the
court's holding in BiotechPharma that Rule XIII does not
violate an attorney's Seventh Amendment right to a jury trial
for fee disputes with clients. Id. at 995.


D. The Arbitration Award
Separate from her Rule XIII challenges, Ms. Stuart claims
that the trial court erred when it refused to vacate the
arbitration award and set the matter for trial. She offers little
support for this argument except her broad assertion that the
arbitrators failed to consider the evidence she presented, and


her contention that the resulting award was “bizarre.”8 On this
basis, she suggests that the arbitration award should have been
calculated by applying the Lodestar method, which is “the
number of hours reasonably expended on a task multiplied
by a reasonable hourly rate.” Tenants of 710 Jefferson St.,
N.W. *768  v. District of Columbia Rental Hous. Comm'n,
123 A.3d 170, 180 (D.C.2015). The reasonable hourly rate
used, she contends, should have been derived from the Laffey
matrix, which is “a fee schedule of hourly rates for attorneys
practicing in the District of Columbia, broken down by years
of experience.” Id. at 182.


 “It is firmly established that judicial review of an arbitrator's
decision is extremely limited, and a party seeking to set it


aside has a heavy burden.” Schwartz v. Chow, 867 A.2d 230,
233 (D.C.2005) (quotations, citations, and edits omitted).
Arbitrators are not required to state the grounds for their
decision, id., and a party may not seek review of an award
solely because she received an unfavorable result, Shore v.
Groom Law Grp., 877 A.2d 86, 91 (D.C.2005). Instead,
the Revised Uniform Arbitration Act (RUAA), D.C.Code
§ 16–4423(a), lists the statutory grounds for reviewing an
arbitration award, none of which apply here, and Ms. Stuart


provides no evidence to support their applicability.9


 Ms. Stuart contends that, despite the RUAA, this court
“probably” has the authority to conduct more intensive review
of the arbitration award because “it has jurisdiction over the
D.C. Bar ... and the decisions of any of its instrumentalities
such as [the Attorney–Client Arbitration Board],” and “there
is no authority for imposing the circumscribed appellate
authority of the” RUAA on the outcome of a case from
the Attorney–Client Arbitration Board. However, the RUAA
does not specify that it only governs certain types of
arbitration proceedings, so we consider it to govern cases
from the Attorney–Client Arbitration Board. See D.C.Code §
16–4403.


III. Conclusion


Accordingly, the order denying Ms. Stuart's motion to vacate
the arbitration award is affirmed.


So ordered.


All Citations


143 A.3d 761


Footnotes
1 D.C. Bar R. XIII (“Rule XIII”) states that “[a]n attorney subject to the disciplinary jurisdiction of [the District of Columbia


Court of Appeals] shall be deemed to have agreed to arbitrate disputes over fees for legal services ... when such arbitration
is requested by a present or former client....”


2 Ms. Walker is a former member of the District of Columbia Bar, who currently practices law in Virginia.


3 See M.A.P. v. Ryan, 285 A.2d 310, 312 (D.C.1971) (stating that “no division ... will overrule a prior decision of this court ...
and that such result can only be accomplished by this court en banc ”).


4 Ms. Stuart first challenged Rule XIII in an interlocutory appeal of the order compelling arbitration. Stuart v. Walker, 6 A.3d
1215 (D.C.2010), vacated, 30 A.3d 783 (D.C.2011) (en banc). The en banc court heard the case but remained divided
on the question of jurisdiction of the interlocutory order and did not reach the merits of the case. Subsequently, this court
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issued a judgment stating that “the trial court's order directing the parties to proceed with arbitration remains in full force
and effect.” See Stuart v. Walker, No. 09–CV–900 (D.C. Feb. 16, 2012) (en banc) (unpublished judgment).


5 The Home Rule Act prohibits the Council of the District of Columbia from enacting “any act, resolution, or rule with respect
to any provision of Title 11 of the District of Columbia [Official] Code (relating to organization and jurisdiction of the District
of Columbia courts).” D.C.Code § 1–206.02(a)(4) (2012 Repl.).


6 Like Ms. Stuart, appellants in BiotechPharma also argued that attorneys admitted to the District of Columbia Bar prior
to the promulgation of Rule XIII in 1995 did not consent to the rule. In BiotechPharma, this court stated, however, that
“[l]awyers are required to renew their bar membership every year ... and those who have done so since 1995 cannot
now claim immunity from the rule.” BiotechPharma, supra, 98 A.3d at 996. Additionally, the legal work in BiotechPharma
and Ms. Stuart's case took place “long after Rule XIII was promulgated” and thus “[t]he attorneys' practice of law in this
jurisdiction is enough to make them subject to Rule XIII with respect to any fee dispute arising from that practice.” Id.


7 Ms. Stuart argues that this formation of an agreement amounts to “an unconscionable contract of adhesion” because
there is “a disparity in bargaining power” where the District of Columbia Courts force an attorney, who is “dependent upon
her license to practice law for her livelihood,” to enter into an arbitration agreement under Rule XIII. However, the more
pressing concern, in this court's view and in other jurisdictions, is the “disparity in bargaining power in attorney fee matters”
between an attorney and her client “which favors the attorney in dealings with infrequent consumers of legal services.”
Aguilar v. Lerner, 32 Cal.4th 974, 12 Cal.Rptr.3d 287, 88 P.3d 24, 28 (2004). Rule XIII properly addresses that concern.


8 During the hearing before the trial court, Ms. Stuart argued that the award was arbitrary and capricious. The trial court
correctly held that “[a]n assertion of arbitrariness and capriciousness that rests upon errors of law or fact is ... insufficient
to support review.” See D.C.Code § 16–4423(a) (2012 Repl.) (listing the available grounds for reviewing an arbitration
award). She also argued that the award was made “in manifest disregard of the law” because the award was insubstantial
compared to the amount of hours she dedicated to the case. The trial court held that there was “no indication” that the
arbitrators disregarded applicable law. We agree, and Ms. Stuart offers little support for her argument to the contrary.


9 D.C.Code § 16–4423(a) states:
Upon motion to the court by a party to an arbitration proceeding, the court shall vacate an award made in the arbitration
proceeding if: (1) The award was procured by corruption, fraud, or other undue means; (2) There was: (A) Evident
partiality by an arbitrator appointed as a neutral arbitrator; (B) Corruption by an arbitrator; or (C) Misconduct by an
arbitrator prejudicing the rights of a party to the arbitration proceeding; (3) An arbitrator refused to postpone the hearing
upon showing of sufficient cause for postponement, refused to consider evidence material to the controversy, or
otherwise conducted the hearing contrary to § 16–4415, so as to prejudice substantially the rights of a party to the
arbitration proceeding; (4) An arbitrator exceeded the arbitrator's powers; (5) There was no agreement to arbitrate; or
(6) The arbitration was conducted without proper notice of the initiation of an arbitration as required in § 16–4409 so
as to prejudice substantially the rights of a party to the arbitration proceeding.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Medical provider brought putative class action
against automobile insurer, alleging breach of contract, bad
faith breach of contract, and violation of New York law in
failing to pay statutory interest penalties on overdue payments
of insurance benefits owed under no-fault automobile
insurance policies. The United States District Court for
the Eastern District of New York, Nina Gershon, J., 466
F.Supp.2d 467, granted insurer's motion to dismiss. Plaintiffs
appealed. The United States Court of Appeals for the Second
Circuit, Pooler, Circuit Judge, 549 F.3d 137, affirmed.
Certiorari was granted.


Holdings: The Supreme Court, Justice Scalia, held that:


New York law prohibiting class actions in suits seeking
penalties or statutory minimum damages conflicted with
Federal Rule of Civil Procedure governing class actions, and


rule is valid under the Rules Enabling Act.


Reversed and remanded.


Chief Justice Roberts, and Justices Thomas and Sotomayor,
joined in Parts II–B and II–D of Justice Scalia's opinion.


Chief Justice Roberts and Justice Thomas joined in Part II–C
of Justice Scalia's opinion.


Justice Stevens filed an opinion concurring in part and
concurring in the judgment.


Justice Ginsburg filed a dissenting opinion, in which Justices
Kennedy, Breyer, and Alito joined.


West Codenotes


Limited on Preemption Grounds
McKinney's CPLR 901(b)


**1433  *393  Syllabus*


After respondent Allstate refused to remit the interest due
under New York **1434  law on petitioner Shady Grove's
insurance claim, Shady Grove filed this class action in
diversity to recover interest Allstate owed it and others.
Despite the class action provisions set forth in Federal
Rule of Civil Procedure 23, the District Court held itself
deprived of jurisdiction by N.Y. Civ. Prac. Law Ann. §
901(b), which precludes a class action to recover a “penalty”
such as statutory interest. Affirming, the Second Circuit
acknowledged that a Federal Rule adopted in compliance with
the Rules Enabling Act, 28 U.S.C. § 2072, would control if
it conflicted with § 901(b), but held there was no conflict
because § 901(b) and Rule 23 address different issues—
eligibility of the particular type of claim for class treatment
and certifiability of a given class, respectively. Finding no
Federal Rule on point, the Court of Appeals held that §
901(b) must be applied by federal courts sitting in diversity
because it is “substantive” within the meaning of Erie R. Co.
v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938).


Held: The judgment is reversed, and the case is remanded.


549 F.3d 137, reversed and remanded.


Justice SCALIA delivered the opinion of the Court with
respect to Parts I and II–A, concluding that § 901(b) does
not preclude a federal district court sitting in diversity from
entertaining a class action under Rule 23. Pp. 1437–1442.


(a) If Rule 23 answers the question in dispute, it governs
here unless it exceeds its statutory authorization or Congress's
rulemaking power. Burlington Northern R. Co. v. Woods, 480
U.S. 1, 4–5, 107 S.Ct. 967, 94 L.Ed.2d 1. P. 1437.
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(b) Rule 23(b) answers the question in dispute—whether
Shady Grove's suit may proceed as a class action—when it
states that “[a] class action may be maintained” if certain
conditions are met. Since § 901(b) attempts to answer the
same question, stating that Shady Grove's suit “may not be
maintained as a class action” because of the relief it seeks,
that provision cannot apply in diversity suits unless Rule 23
is ultra vires. The Second Circuit's view that § 901(b) and
Rule 23 address different issues is rejected. The line between
eligibility and certifiability *394  is entirely artificial and,
in any event, Rule 23 explicitly empowers a federal court
to certify a class in every case meeting its criteria. Allstate's
arguments based on the exclusion of some federal claims from
Rule 23's reach pursuant to federal statutes and on § 901's
structure are unpersuasive. Pp. 1437–1439.


(c) The dissent's claim that § 901(b) can coexist with Rule
23 because it addresses only the remedy available to class
plaintiffs is foreclosed by § 901(b)'s text, notwithstanding
its perceived purpose. The principle that courts should
read ambiguous Federal Rules to avoid overstepping the
authorizing statute, 28 U.S.C. § 2072(b), does not apply
because Rule 23 is clear. The dissent's approach does not
avoid a conflict between § 901(b) and Rule 23 but instead
would render Rule 23 partially invalid. Pp. 1439–1442.


Justice SCALIA, joined by THE CHIEF JUSTICE, Justice
THOMAS, and Justice SOTOMAYOR, concluded in Parts
II–B and II–D:


(a) The Rules Enabling Act, 28 U.S.C. § 2072, not Erie,
controls the validity of a Federal Rule of Procedure. Section
2072(b)'s requirement that federal procedural rules “not
abridge, enlarge or modify any substantive right” means that a
Rule must “really regulat[e] procedure,—the judicial process
for enforcing rights and duties recognized by substantive law
and **1435  for justly administering remedy and redress for
disregard or infraction of them,” Sibbach v. Wilson & Co.,
312 U.S. 1, 14, 61 S.Ct. 422, 85 L.Ed. 479. Though a Rule
may incidentally affect a party's rights, it is valid so long
as it regulates only the process for enforcing those rights,
and not the rights themselves, the available remedies, or the
rules of decision for adjudicating either. Rule 23 satisfies
that criterion, at least insofar as it allows willing plaintiffs
to join their separate claims against the same defendants.
Allstate's arguments asserting § 901(b)'s substantive impact
are unavailing: It is not the substantive or procedural nature
of the affected state law that matters, but that of the Federal
Rule. See, e.g., id. at 14, 61 S.Ct. 422. Pp. 1442–1444.


(b) Opening federal courts to class actions that cannot proceed
in state court will produce forum shopping, but that is the
inevitable result of the uniform system of federal procedure
that Congress created. Pp. 1447–1448.


Justice SCALIA, joined by THE CHIEF JUSTICE and Justice
THOMAS, concluded in Part II–C that the concurrence's
analysis—under which a Federal Rule may displace a state
procedural rule that is not “bound up” or “sufficiently
intertwined” with substantive rights and remedies under state
law—squarely conflicts with Sibbach's single criterion that
the Federal Rule “really regulat[e] procedure,” 312 U.S. at
13–14, 61 S.Ct. 422. Pp. 1444–1448.


*395  Justice STEVENS agreed that Federal Rule of Civil
Procedure 23 must apply because it governs whether a class
must be certified, and it does not violate the Rules Enabling
Act in this case. Pp. 1448–1460.


(a) When the application of a federal rule would “abridge,
enlarge or modify any substantive right,” 28 U.S.C. § 2072(b),
the federal rule cannot govern. In rare cases, a federal
rule that dictates an answer to a traditionally procedural
question could, if applied, displace an unusual state law that is
procedural in the ordinary use of the term but is so intertwined
with a state right or remedy that it functions to define the
scope of the state-created right. Examples may include state
laws that make it significantly more difficult to bring or to
prove a claim or that function as limits on the amount of
recovery. An application of a federal rule that directly collides
with such a state law violates the Rules Enabling Act. Pp.
1448–1455.


(b) N.Y. Civ. Prac. Law Ann. § 901(b), however, is not such a
state law. It is a procedural rule that is not part of New York's
substantive law. Pp. 1457–1460.


SCALIA, J., announced the judgment of the Court and
delivered the opinion of the Court with respect to Parts
I and II–A, in which ROBERTS, C.J., and STEVENS,
THOMAS, and SOTOMAYOR, JJ., joined, an opinion with
respect to Parts II–B and II–D, in which ROBERTS, C.J.,
and THOMAS, and SOTOMAYOR, JJ., joined, and an
opinion with respect to Part II–C, in which ROBERTS,
C.J., and, THOMAS, J., joined. STEVENS, J., filed an
opinion concurring in part and concurring in the judgment.
GINSBURG, J., filed a dissenting opinion, in which
KENNEDY, BREYER, and ALITO, JJ., joined.
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Opinion


Justice SCALIA announced the judgment of the Court and
delivered the opinion of the Court with respect to Parts I and
II–A, an opinion with respect to Parts II–B and II–D, in *396
which THE CHIEF JUSTICE, Justice THOMAS, and Justice
SOTOMAYOR join, and an opinion with respect to Part II–C,
in which THE CHIEF JUSTICE and Justice THOMAS join.


New York law prohibits class actions in suits seeking


penalties or statutory minimum damages.1 We consider
whether this precludes a federal district court sitting in
diversity from entertaining a class action under Federal Rule


of Civil Procedure 23.2


*397  I


The petitioner's complaint alleged the following: Shady
Grove Orthopedic Associates, P. A., provided medical care
to Sonia E. Galvez for injuries she suffered in an automobile
accident. As partial payment for that care, Galvez assigned to
Shady Grove her rights to insurance benefits under a policy
issued in New York by Allstate Insurance Co. Shady Grove
tendered a claim for the assigned benefits to Allstate, which
under New York law had 30 days to pay the claim or deny
it. See N.Y. Ins. Law Ann. § 5106(a) (West 2009). Allstate
apparently paid, but not on time, and it refused to pay the
statutory interest that accrued on the overdue benefits (at two
percent per month), see ibid.


Shady Grove filed this diversity suit in the Eastern District of
New York to recover the unpaid statutory interest. Alleging
that Allstate routinely refuses to pay interest on overdue


benefits, Shady Grove **1437  sought relief on behalf of
itself and a class of all others to whom Allstate owes interest.
The District Court dismissed the suit for lack of jurisdiction.
466 F.Supp.2d 467 (2006). It reasoned that N.Y. Civ. Prac.
Law Ann. § 901(b), which precludes a suit to recover a
“penalty” from proceeding as a class action, applies in
diversity suits in federal court, despite Federal Rule of Civil
Procedure 23. Concluding that statutory interest is a “penalty”
under New York law, it held that § 901(b) prohibited the
proposed class action. And, since Shady Grove conceded that
its individual claim (worth roughly $500) fell far short of the
amount-in-controversy requirement for individual suits under


28 U.S.C. § 1332(a), the suit did not belong in federal court.3


*398  The Second Circuit affirmed. 549 F.3d 137 (2008). The
court did not dispute that a federal rule adopted in compliance
with the Rules Enabling Act, 28 U.S.C. § 2072, would control
if it conflicted with § 901(b). But there was no conflict
because (as we will describe in more detail below) the Second
Circuit concluded that Rule 23 and § 901(b) address different
issues. Finding no federal rule on point, the Court of Appeals
held that § 901(b) is “substantive” within the meaning of Erie
R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188
(1938), and thus must be applied by federal courts sitting in
diversity.


We granted certiorari, 556 U.S. 1220, 129 S.Ct. 2160, 173
L.Ed.2d 1155 (2009).


II


The framework for our decision is familiar. We must first
determine whether Rule 23 answers the question in dispute.
Burlington Northern R. Co. v. Woods, 480 U.S. 1, 4–5, 107
S.Ct. 967, 94 L.Ed.2d 1 (1987). If it does, it governs—
New York's law notwithstanding—unless it exceeds statutory
authorization or Congress's rulemaking power. Id. at 5, 107
S.Ct. 967; see Hanna v. Plumer, 380 U.S. 460, 463–464, 85
S.Ct. 1136, 14 L.Ed.2d 8 (1965). We do not wade into Erie's
murky waters unless the federal rule is inapplicable or invalid.
See 380 U.S. at 469–471, 85 S.Ct. 1136.


A


 The question in dispute is whether Shady Grove's suit may
proceed as a class action. Rule 23 provides an answer. It states
that “[a] class action may be maintained” if two conditions are
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met: The suit must satisfy the criteria set forth in subdivision
(a) (i.e., numerosity, commonality, typicality, and adequacy
of representation), and it also must fit into one of the three
categories described in subdivision (b). Fed. Rule Civ. Proc.
23(b). By its terms this creates a categorical rule entitling
a plaintiff whose suit meets the specified criteria to pursue
his claim as a class action. (The Federal Rules regularly
use “may” to confer categorical permission, see, e.g., Fed.
Rules Civ. Proc. 8(d)(2)-(3), 14(a)(1), 18(a)-(b), 20(a)(1)-
(2), 27(a)(1), 30(a)(1), as do federal statutes that establish
*399  procedural entitlements, see, e.g., 29 U.S.C. § 626(c)


(1); 42 U.S.C. § 2000e–5(f)(1).) Thus, Rule 23 provides a one-
size-fits-all formula for deciding the class-action question.
Because § 901(b) attempts to answer the same question—i.e.,
it states that Shady Grove's suit “may not be maintained as a
class action” (emphasis added) because of the relief it seeks—
it cannot apply in diversity suits unless Rule 23 is ultra vires.


**1438  The Second Circuit believed that § 901(b) and Rule
23 do not conflict because they address different issues. Rule
23, it said, concerns only the criteria for determining whether
a given class can and should be certified; section 901(b), on
the other hand, addresses an antecedent question: whether the
particular type of claim is eligible for class treatment in the
first place—a question on which Rule 23 is silent. See 549
F.3d at 143–144. Allstate embraces this analysis. Brief for
Respondent 12–13.


We disagree. To begin with, the line between eligibility and
certifiability is entirely artificial. Both are preconditions for
maintaining a class action. Allstate suggests that eligibility
must depend on the “particular cause of action” asserted,
instead of some other attribute of the suit, id. at 12.
But that is not so. Congress could, for example, provide
that only claims involving more than a certain number of
plaintiffs are “eligible” for class treatment in federal court. In
other words, relabeling Rule 23(a)'s prerequisites “eligibility
criteria” would obviate Allstate's objection—a sure sign that
its eligibility-certifiability distinction is made-to-order.


There is no reason, in any event, to read Rule 23 as addressing
only whether claims made eligible for class treatment by
some other law should be certified as class actions. Allstate
asserts that Rule 23 neither explicitly nor implicitly empowers
a federal court “to certify a class in each and every case”
where the Rule's criteria are met. Id. at 13–14. But that
is exactly what Rule 23 does: It says that if the *400
prescribed preconditions are satisfied “[a] class action may
be maintained ” (emphasis added)—not “a class action may


be permitted.” Courts do not maintain actions; litigants do.
The discretion suggested by Rule 23's “may” is discretion
residing in the plaintiff: He may bring his claim in a class
action if he wishes. And like the rest of the Federal Rules of
Civil Procedure, Rule 23 automatically applies “in all civil
actions and proceedings in the United States district courts,”
Fed. Rule Civ. Proc. 1. See Califano v. Yamasaki, 442 U.S.
682, 699–700, 99 S.Ct. 2545, 61 L.Ed.2d 176 (1979).


 Allstate points out that Congress has carved out some federal
claims from Rule 23's reach, see, e.g., 8 U.S.C. § 1252(e)(1)
(B)—which shows, Allstate contends, that Rule 23 does not
authorize class actions for all claims, but rather leaves room
for laws like § 901(b). But Congress, unlike New York, has
ultimate authority over the Federal Rules of Civil Procedure;
it can create exceptions to an individual rule as it sees fit—
either by directly amending the rule or by enacting a separate
statute overriding it in certain instances. Cf. Henderson v.
United States, 517 U.S. 654, 668, 116 S.Ct. 1638, 134 L.Ed.2d
880 (1996). The fact that Congress has created specific
exceptions to Rule 23 hardly proves that the Rule does not
apply generally. In fact, it proves the opposite. If Rule 23
did not authorize class actions across the board, the statutory
exceptions would be unnecessary.


Allstate next suggests that the structure of § 901 shows that
Rule 23 addresses only certifiability. Section 901(a ), it notes,
establishes class-certification criteria roughly analogous to
those in Rule 23 (wherefore it agrees that subsection is pre-
empted). But § 901(b)'s rule barring class actions for certain
claims is set off as its own subsection, and where it applies
§ 901(a) does not. This shows, according to Allstate, that §
901(b) concerns a separate subject. Perhaps it does concern a
subject separate from the subject of § 901(a). But the question
before us is **1439  whether it concerns a subject separate
from the subject of Rule 23—and for purposes of answering
*401  that question the way New York has structured its


statute is immaterial. Rule 23 permits all class actions that
meet its requirements, and a State cannot limit that permission
by structuring one part of its statute to track Rule 23 and
enacting another part that imposes additional requirements.
Both of § 901's subsections undeniably answer the same
question as Rule 23: whether a class action may proceed for
a given suit. Cf. Burlington, 480 U.S. at 7–8, 107 S.Ct. 967.


The dissent argues that § 901(b) has nothing to do with
whether Shady Grove may maintain its suit as a class
action, but affects only the remedy it may obtain if it
wins. See post at 1464–1469 (opinion of GINSBURG,
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J.). Whereas “Rule 23 governs procedural aspects of class
litigation” by “prescrib[ing] the considerations relevant
to class certification and postcertification proceedings,” §
901(b) addresses only “the size of a monetary award a class
plaintiff may pursue.” Post at 1465–1466. Accordingly, the
dissent says, Rule 23 and New York's law may coexist in
peace.


We need not decide whether a state law that limits the
remedies available in an existing class action would conflict
with Rule 23; that is not what § 901(b) does. By its terms, the
provision precludes a plaintiff from “maintain[ing]” a class
action seeking statutory penalties. Unlike a law that sets a
ceiling on damages (or puts other remedies out of reach) in
properly filed class actions, § 901(b) says nothing about what
remedies a court may award; it prevents the class actions


it covers from coming into existence at all.4 Consequently,
*402  a court bound by § 901(b) could not certify a class


action seeking both statutory penalties and other remedies
even if it announces in advance that it will refuse to award
the penalties in the event the plaintiffs prevail; to do so would
violate the statute's clear prohibition on “maintain[ing]” such
suits as class actions.


The dissent asserts that a plaintiff can avoid § 901(b)'s barrier
by omitting from his complaint (or removing) a request for
statutory penalties. See post at 1467–1468. Even assuming


all statutory penalties are waivable,5 the fact that a complaint
omitting them could be brought as a class action would not
at all prove that § 901(b) is addressed only to remedies. If
the state law instead banned class actions for fraud claims,
a would-be class-action plaintiff could drop the fraud counts
from his complaint and proceed with the remainder in a class
action. Yet that would not mean the law provides no remedy
for fraud; the ban would affect only the procedural means
by which the remedy may be pursued. In short, although the
dissent correctly abandons Allstate's eligibility-certifiability
distinction, **1440  the alternative it offers fares no better.


The dissent all but admits that the literal terms of §
901(b) address the same subject as Rule 23—i.e., whether a
class action may be maintained—but insists the provision's
purpose is to restrict only remedies. See post at 1466–
1468; post at 1467 (“[W]hile phrased as responsive to the
question whether certain class actions may begin, § 901(b)
is unmistakably aimed at controlling how those actions must
end”). Unlike Rule 23, designed to further procedural fairness
and efficiency, § 901(b) (we are told) “responds to an entirely
different concern”: the fear that allowing statutory damages to


be awarded on a class-wide basis would “produce overkill.”
Post at 1466, 1464 (internal quotation marks omitted). The
*403  dissent reaches this conclusion on the basis of (1)


constituent concern recorded in the law's bill jacket; (2)
a commentary suggesting that the Legislature “apparently
fear[ed]” that combining class actions and statutory penalties
“could result in annihilating punishment of the defendant,” V.
Alexander, Practice Commentaries, C901:11, reprinted in 7B
McKinney's Consolidated Laws of New York Ann., p. 104
(2006) (internal quotation marks omitted); (3) a remark by the
Governor in his signing statement that § 901(b) “ ‘provides a
controlled remedy,’ ” post at 1464 (quoting Memorandum on
Approving L. 1975, Ch. 207, reprinted in 1975 N.Y. Laws, at
1748; emphasis deleted), and (4) a state court's statement that
the final text of § 901(b) “ ‘was the result of a compromise
among competing interests,’ ” post at 1464 (quoting Sperry v.
Crompton Corp., 8 N.Y.3d 204, 211, 831 N.Y.S.2d 760, 863
N.E.2d 1012, 1015 (2007)).


This evidence of the New York Legislature's purpose is
pretty sparse. But even accepting the dissent's account of
the Legislature's objective at face value, it cannot override
the statute's clear text. Even if its aim is to restrict the
remedy a plaintiff can obtain, § 901(b) achieves that end by
limiting a plaintiff's power to maintain a class action. The
manner in which the law “could have been written,” post at
1472, has no bearing; what matters is the law the Legislature
did enact. We cannot rewrite that to reflect our perception
of legislative purpose, see Oncale v. Sundowner Offshore
Services, Inc., 523 U.S. 75, 79–80, 118 S.Ct. 998, 140


L.Ed.2d 201 (1998).6 The dissent's concern *404  for state
prerogatives is frustrated rather than furthered by revising
state laws when a potential conflict with a Federal Rule arises;
the state-friendly approach would be to accept the law as
written and test the validity of the Federal Rule.


The dissent's approach of determining whether state and
federal rules conflict based on the subjective intentions of the
**1441  state legislature is an enterprise destined to produce


“confusion worse confounded,” Sibbach v. Wilson & Co.,
312 U.S. 1, 14, 61 S.Ct. 422, 85 L.Ed. 479 (1941). It would
mean, to begin with, that one State's statute could survive
pre-emption (and accordingly affect the procedures in federal
court) while another State's identical law would not, merely
because its authors had different aspirations. It would also
mean that district courts would have to discern, in every
diversity case, the purpose behind any putatively pre-empted
state procedural rule, even if its text squarely conflicts with
federal law. That task will often prove arduous. Many laws
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further more than one aim, and the aim of others may be
impossible to discern. Moreover, to the extent the dissent's
purpose-driven approach depends on its characterization of
§ 901(b)'s aims as substantive, it would apply to many state
rules ostensibly addressed to procedure. Pleading standards,
for example, often embody policy preferences about the
types of claims that should succeed—as do rules governing
summary judgment, pretrial discovery, and the admissibility
of certain evidence. Hard cases will abound. It is not even
clear that a state supreme court's pronouncement of the
law's purpose would settle the issue, since existence of the
factual predicate *405  for avoiding federal pre-emption
is ultimately a federal question. Predictably, federal judges
would be condemned to poring through state legislative
history—which may be less easily obtained, less thorough,
and less familiar than its federal counterpart, see R. Mersky &
D. Dunn, Fundamentals of Legal Research 233 (8th ed.2002);
Torres & Windsor, State Legislative Histories: A Select,
Annotated Bibliography, 85 L. Lib. J. 545, 547 (1993).


 But while the dissent does indeed artificially narrow
the scope of § 901(b) by finding that it pursues only
substantive policies, that is not the central difficulty of the
dissent's position. The central difficulty is that even artificial
narrowing cannot render § 901(b) compatible with Rule 23.
Whatever the policies they pursue, they flatly contradict each
other. Allstate asserts (and the dissent implies, see post at
1461, 1465–1466) that we can (and must) interpret Rule 23 in


a manner that avoids overstepping its authorizing statute.7 If
the Rule were susceptible of two meanings—one that would
violate *406  § 2072(b) and another that would not—we
would agree. See **1442  Ortiz v. Fibreboard Corp., 527
U.S. 815, 842, 845, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999);
cf. Semtek Int'l Inc. v. Lockheed Martin Corp., 531 U.S. 497,
503–504, 121 S.Ct. 1021, 149 L.Ed.2d 32 (2001). But it is
not. Rule 23 unambiguously authorizes any plaintiff, in any
federal civil proceeding, to maintain a class action if the Rule's
prerequisites are met. We cannot contort its text, even to
avert a collision with state law that might render it invalid.
See Walker v. Armco Steel Corp., 446 U.S. 740, 750, n. 9,


100 S.Ct. 1978, 64 L.Ed.2d 659 (1980).8 What the dissent's
approach achieves is not the avoiding of a “conflict between
Rule 23 and § 901(b),” post at 1469, but rather the invalidation
of Rule 23 (pursuant to § 2072(b) of the Rules Enabling Act)
to the extent that it conflicts with the substantive policies of §
901. There is no other way to reach the dissent's destination.
We must therefore confront head-on whether Rule 23 falls
within the statutory authorization.


B


 Erie involved the constitutional power of federal courts to
supplant state law with judge-made rules. In that context,
it made no difference whether the rule was technically one
of substance or procedure; the touchstone was whether it
“significantly affect[s] the result of a litigation.” Guaranty
Trust Co. v. York, 326 U.S. 99, 109, 65 S.Ct. 1464, 89
L.Ed. 2079 (1945). That is not the test for either the
constitutionality or the statutory validity of a Federal Rule
of Procedure. Congress has undoubted power to supplant
state law, and undoubted power to prescribe rules for the
courts it has created, so long as those rules regulate matters
“rationally capable of classification” as procedure. Hanna,
380 U.S. at 472, 85 S.Ct. 1136. In the Rules Enabling *407
Act, Congress authorized this Court to promulgate rules of
procedure subject to its review, 28 U.S.C. § 2072(a), but with
the limitation that those rules “shall not abridge, enlarge or
modify any substantive right,” § 2072(b).


 We have long held that this limitation means that the Rule
must “really regulat[e] procedure,—the judicial process for
enforcing rights and duties recognized by substantive law and
for justly administering remedy and redress for disregard or
infraction of them,” Sibbach, 312 U.S. at 14, 61 S.Ct. 422;
see Hanna, supra at 464, 85 S.Ct. 1136; Burlington, 480
U.S. at 8, 107 S.Ct. 967. The test is not whether the rule
affects a litigant's substantive rights; most procedural rules
do. Mississippi Publishing Corp. v. Murphree, 326 U.S. 438,
445, 66 S.Ct. 242, 90 L.Ed. 185 (1946). What matters is what
the rule itself regulates: If it governs only “the manner and
the means” by which the litigants' rights are “enforced,” it is
valid; if it alters “the rules of decision by which [the] court
will adjudicate [those] rights,” it is not. Id. at 446, 66 S.Ct.
242 (internal quotation marks omitted).


Applying that test, we have rejected every statutory challenge
to a Federal Rule that has come before us. We have found to
be in compliance with § 2072(b) rules prescribing methods
for serving process, see id. at 445–446, 66 S.Ct. 242 (Fed.
Rule Civ. Proc. 4(f)); Hanna, supra at 463–465, 85 S.Ct.
1136 (Fed. Rule Civ. Proc. 4(d)(1)), and requiring litigants
whose mental or physical condition is in dispute to submit
to examinations, see Sibbach, supra at 14–16, 61 S.Ct.
422 (Fed. Rule Civ. Proc. 35); **1443  Schlagenhauf v.
Holder, 379 U.S. 104, 113–114, 85 S.Ct. 234, 13 L.Ed.2d 152
(1964) (same). Likewise, we have upheld rules authorizing
imposition of sanctions upon those who file frivolous appeals,
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see Burlington, supra at 8, 107 S.Ct. 967 (Fed. Rule App.
Proc. 38), or who sign court papers without a reasonable
inquiry into the facts asserted, see Business Guides, Inc. v.
Chromatic Communications Enterprises, Inc., 498 U.S. 533,
551–554, 111 S.Ct. 922, 112 L.Ed.2d 1140 (1991) (Fed. Rule
Civ. Proc. 11). Each of these rules had some practical effect
on the parties' rights, but each undeniably regulated only the
process for enforcing those rights; none altered the rights
*408  themselves, the available remedies, or the rules of


decision by which the court adjudicated either.


 Applying that criterion, we think it obvious that rules
allowing multiple claims (and claims by or against multiple
parties) to be litigated together are also valid. See, e.g.,
Fed. Rules Civ. Proc. 18 (joinder of claims), 20 (joinder
of parties), 42(a) (consolidation of actions). Such rules
neither change plaintiffs' separate entitlements to relief nor
abridge defendants' rights; they alter only how the claims are
processed. For the same reason, Rule 23—at least insofar
as it allows willing plaintiffs to join their separate claims
against the same defendants in a class action—falls within §
2072(b)'s authorization. A class action, no less than traditional
joinder (of which it is a species), merely enables a federal
court to adjudicate claims of multiple parties at once, instead
of in separate suits. And like traditional joinder, it leaves the
parties' legal rights and duties intact and the rules of decision
unchanged.


Allstate contends that the authorization of class actions is not
substantively neutral: Allowing Shady Grove to sue on behalf
of a class “transform[s][the] dispute over a five hundred dollar
penalty into a dispute over a five million dollar penalty.” Brief
for Respondent 1. Allstate's aggregate liability, however, does
not depend on whether the suit proceeds as a class action.
Each of the 1,000–plus members of the putative class could
(as Allstate acknowledges) bring a freestanding suit asserting
his individual claim. It is undoubtedly true that some plaintiffs
who would not bring individual suits for the relatively small
sums involved will choose to join a class action. That has
no bearing, however, on Allstate's or the plaintiffs' legal
rights. The likelihood that some (even many) plaintiffs will be
induced to sue by the availability of a class action is just the
sort of “incidental effec[t]” we have long held does not violate
§ 2072(b), Mississippi Publishing, supra at 445, 66 S.Ct. 242.


Allstate argues that Rule 23 violates § 2072(b) because the
state law it displaces, § 901(b), creates a right that the Federal
*409  Rule abridges—namely, a “substantive right ... not to


be subjected to aggregated class-action liability” in a single


suit. Brief for Respondent 31. To begin with, we doubt that
that is so. Nothing in the text of § 901(b) (which is to be
found in New York's procedural code) confines it to claims
under New York law; and of course New York has no power to
alter substantive rights and duties created by other sovereigns.
As we have said, the consequence of excluding certain class
actions may be to cap the damages a defendant can face in
a single suit, but the law itself alters only procedure. In that
respect, § 901(b) is no different from a state law forbidding
simple joinder. As a fallback argument, Allstate argues that
even if § 901(b) is a procedural provision, it was enacted “for
substantive reasons,” id. at 24 (emphasis added). Its end was
not to improve “the conduct of the litigation process itself”
but to alter “the outcome of that process.” Id. at 26.


**1444  The fundamental difficulty with both these
arguments is that the substantive nature of New York's law,
or its substantive purpose, makes no difference. A Federal
Rule of Procedure is not valid in some jurisdictions and
invalid in others—or valid in some cases and invalid in
others—depending upon whether its effect is to frustrate a
state substantive law (or a state procedural law enacted for
substantive purposes). That could not be clearer in Sibbach:


“The petitioner says the phrase [‘substantive rights' in
the Rules Enabling Act] connotes more; that by its use
Congress intended that in regulating procedure this Court
should not deal with important and substantial rights
theretofore recognized. Recognized where and by whom?
The state courts are divided as to the power in the absence
of statute to order a physical examination. In a number such
an order is authorized by statute or rule. ...”


“The asserted right, moreover, is no more important than
many others enjoyed by litigants in District Courts sitting
in the several states before the Federal Rules *410  of Civil
Procedure altered and abolished old rights or privileges
and created new ones in connection with the conduct of
litigation. ... If we were to adopt the suggested criterion of
the importance of the alleged right we should invite endless
litigation and confusion worse confounded. The test must
be whether a rule really regulates procedure. ...” 312 U.S.
at 13–14, 61 S.Ct. 422 (footnotes omitted).


Hanna unmistakably expressed the same understanding that
compliance of a Federal Rule with the Enabling Act is to be
assessed by consulting the Rule itself, and not its effects in
individual applications:


“[T]he court has been instructed to apply the Federal Rule,
and can refuse to do so only if the Advisory Committee, this



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987023332&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987023332&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991042970&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991042970&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991042970&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR11&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR18&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2072&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2072&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2072&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945117469&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2072&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS901&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS901&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS901&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS901&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941122794&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941122794&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Shady Grove Orthopedic Associates, P.A. v. Allstate Ins. Co., 559 U.S. 393 (2010)
130 S.Ct. 1431, 176 L.Ed.2d 311, 78 USLW 4246, 76 Fed.R.Serv.3d 397...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8


Court, and Congress erred in their prima facie judgment
that the Rule in question transgresses neither the terms of
the Enabling Act nor constitutional restrictions.” 380 U.S.
at 471, 85 S.Ct. 1136.


 In sum, it is not the substantive or procedural nature
or purpose of the affected state law that matters, but the
substantive or procedural nature of the Federal Rule. We
have held since Sibbach, and reaffirmed repeatedly, that the
validity of a Federal Rule depends entirely upon whether it
regulates procedure. See Sibbach, supra at 14, 61 S.Ct. 422;
Hanna, supra at 464, 85 S.Ct. 1136; Burlington, 480 U.S. at
8, 107 S.Ct. 967. If it does, it is authorized by § 2072 and is
valid in all jurisdictions, with respect to all claims, regardless
of its incidental effect upon state-created rights.


C


A few words in response to the concurrence. We understand
it to accept the framework we apply—which requires first,
determining whether the federal and state rules can be
reconciled (because they answer different questions), and
second, if they cannot, determining whether the Federal Rule
runs afoul of § 2072(b). Post at 1450–1452 (STEVENS, J.,
*411  concurring in part and concurring in judgment). The


concurrence agrees with us that Rule 23 and § 901(b) conflict,
post at 1456–1457 and departs from us only with respect to
the second part of the test, i.e., whether application of the
Federal Rule violates § 2072(b), post at 1451–1455. Like us,
it answers no, but for a reason different from ours. Post at
1457–1460.


The concurrence would decide this case on the basis, not that
Rule 23 is procedural, but that the state law it displaces is
procedural, in the sense that it does not **1445  “function
as a part of the State's definition of substantive rights and
remedies.” Post at 1448. A state procedural rule is not
preempted, according to the concurrence, so long as it is
“so bound up with,” or “sufficiently intertwined with,” a
substantive state-law right or remedy “that it defines the scope
of that substantive right or remedy,” post at 1448, 1455.


This analysis squarely conflicts with Sibbach, which
established the rule we apply. The concurrence contends that
Sibbach did not rule out its approach, but that is not so.
Recognizing the impracticability of a test that turns on the
idiosyncrasies of state law, Sibbach adopted and applied a
rule with a single criterion: whether the Federal Rule “really


regulates procedure.” 312 U.S. at 14, 61 S.Ct. 422.9 That the
*412  concurrence's approach would have yielded the same


result in Sibbach proves nothing; what matters is the rule we
did apply, and that rule leaves no room for special exemptions


based on the function or purpose of a particular state rule.10


We have rejected an attempt to read into Sibbach an exception
with no basis in the opinion, see Schlagenhauf, 379 U.S. at
113–114, 85 S.Ct. 234, and we see no reason to find such an
implied limitation today.


In reality, the concurrence seeks not to apply Sibbach, but to
overrule it (or, what is the same, to rewrite it). Its approach,
the concurrence insists, gives short shrift to the statutory text
forbidding the Federal Rules from “abridg[ing], enlarg[ing],
or modify[ing] any substantive right,” § 2072(b). See post
at 1452–1453. There is something to that. It is possible to
understand how it can be determined whether a Federal Rule
“enlarges” substantive rights without consulting State law: If
the Rule creates a substantive right, even one that duplicates
some state-created rights, it establishes a new federal right.
But it is hard to understand how it can be determined whether
a Federal Rule **1446  “abridges” or “modifies” substantive
rights without knowing what state-created rights would obtain
if the Federal Rule did not exist. Sibbach *413  's exclusive
focus on the challenged Federal Rule—driven by the very real
concern that Federal Rules which vary from State to State
would be chaos, see 312 U.S. at 13–14, 61 S.Ct. 422—is hard


to square with § 2072(b)'s terms.11


Sibbach has been settled law, however, for nearly seven


decades.12 Setting aside any precedent requires a “special
justification” beyond a bare belief that it was wrong.
Patterson v. McLean Credit Union, 491 U.S. 164, 172, 109
S.Ct. 2363, 105 L.Ed.2d 132 (1989) (internal quotation marks
omitted). And a party seeking to *414  overturn a statutory
precedent bears an even greater burden, since Congress
remains free to correct us, ibid., and adhering to our precedent
enables it do so, see, e.g., Finley v. United States, 490 U.S.
545, 556, 109 S.Ct. 2003, 104 L.Ed.2d 593 (1989); 28 U.S.C.
§ 1367; Exxon Mobil Corp. v. Allapattah Services, Inc., 545
U.S. 546, 558, 125 S.Ct. 2611, 162 L.Ed.2d 502 (2005). We
do Congress no service by presenting it a moving target. In all
events, Allstate has not even asked us to overrule Sibbach, let
alone carried its burden of persuading us to do so. Cf. IBP, Inc.
v. Alvarez, 546 U.S. 21, 32, 126 S.Ct. 514, 163 L.Ed.2d 288
(2005). Why we should cast aside our decades-old decision
escapes us, especially since (as the concurrence explains) that


would not affect the result.13
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**1447  The concurrence also contends that applying
Sibbach and assessing whether a Federal Rule regulates
substance or procedure is not always easy. See post at 1454,
n. 10. Undoubtedly some hard cases will arise (though we
have managed to muddle through well enough in the 69 years
since *415  Sibbach was decided). But as the concurrence
acknowledges, post at 1453–1454, the basic difficulty is
unavoidable: The statute itself refers to “substantive right [s],”
§ 2072(b), so there is no escaping the substance-procedure
distinction. What is more, the concurrence's approach does
nothing to diminish the difficulty, but rather magnifies it many
times over. Instead of a single hard question of whether a
Federal Rule regulates substance or procedure, that approach
will present hundreds of hard questions, forcing federal courts
to assess the substantive or procedural character of countless


state rules that may conflict with a single Federal Rule.14


And it still does not sidestep the problem it seeks to avoid.
At the end of the day, one must come face to face with
the decision whether or not the state policy (with which a
putatively procedural state rule may be “bound up”) pertains
to a “substantive right or remedy,” post at 1458—that is,


whether it is substance or procedure.15 The more one explores
the alternatives to Sibbach' s rule, the more its wisdom
becomes apparent.


D


We must acknowledge the reality that keeping the federal-
court door open to class actions that cannot proceed in state
court will produce forum shopping. That is unacceptable
*416  when it comes as the consequence of judge-made


rules created to fill supposed “gaps” in positive federal law.
See Hanna, 380 U.S. at 471–472, 85 S.Ct. 1136. For where
neither the Constitution, a treaty, nor a statute provides the
rule of decision or authorizes a federal court to supply one,
“state law must govern because **1448  there can be no
other law.” Ibid.; see Clark, Erie's Constitutional Source, 95
Cal. L.Rev. 1289, 1302, 1311 (2007). But divergence from
state law, with the attendant consequence of forum shopping,
is the inevitable (indeed, one might say the intended) result
of a uniform system of federal procedure. Congress itself
has created the possibility that the same case may follow a
different course if filed in federal instead of state court. Cf.
Hanna, 380 U.S. at 472–473, 85 S.Ct. 1136. The short of the
matter is that a Federal Rule governing procedure is valid
whether or not it alters the outcome of the case in a way
that induces forum shopping. To hold otherwise would be


to “disembowel either the Constitution's grant of power over
federal procedure” or Congress's exercise of it. Id. at 473–
474, 85 S.Ct. 1136.


* * *


The judgment of the Court of Appeals is reversed, and the
case is remanded for further proceedings.


It is so ordered.


Justice STEVENS, concurring in part and concurring in the
judgment.
The New York law at issue, N.Y. Civ. Prac. Law Ann. (CPLR)
§ 901(b) (West 2006), is a procedural rule that is not part
of New York's substantive law. Accordingly, I agree with
Justice SCALIA that Federal Rule of Civil Procedure 23 must
apply in this case and join Parts I and II–A of the Court's
opinion. But I also agree with Justice GINSBURG that there
are some state procedural rules that federal courts must apply
in diversity cases because they function  *417  as a part of
the State's definition of substantive rights and remedies.


I


It is a long-recognized principle that federal courts sitting in
diversity “apply state substantive law and federal procedural
law.” Hanna v. Plumer, 380 U.S. 460, 465, 85 S.Ct. 1136,


14 L.Ed.2d 8 (1965).1 This principle is governed by a
statutory framework, and the way that it is administered varies
depending upon whether there is a federal rule addressed to
the matter. See id. at 469–472, 85 S.Ct. 1136. If no federal
rule applies, a federal court must follow the Rules of Decision
Act, 28 U.S.C. § 1652, and make the “relatively unguided Erie


choice,”2 Hanna, 380 U.S. at 471, 85 S.Ct. 1136, to determine
whether the state law is the “rule of decision.” But when a
situation is covered by a federal rule, the Rules of Decision
Act inquiry by its own terms does not apply. See § 1652;
Hanna, 380 U.S. at 471, 85 S.Ct. 1136. Instead, the Rules
Enabling Act (Enabling Act) controls. See 28 U.S.C. § 2072.


That does not mean, however, that the federal rule always
governs. Congress has provided for a system of uniform
federal rules, see ibid., under which federal courts sitting in
diversity operate as “an independent system for administering
justice to litigants who properly invoke its jurisdiction,” Byrd
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v. Blue Ridge Rural Elec. Cooperative, Inc., 356 U.S. 525,
537, 78 S.Ct. 893, 2 L.Ed.2d 953 (1958), and not **1449
as state-court clones that assume all aspects of state tribunals
but are managed by Article III judges. See Hanna, 380 U.S. at
473–474, 85 S.Ct. 1136. But while Congress *418  may have
the constitutional power to prescribe procedural rules that
interfere with state substantive law in any number of respects,
that is not what Congress has done. Instead, it has provided
in the Enabling Act that although “[t]he Supreme Court”
may “prescribe general rules of practice and procedure,” §
2072(a), those rules “shall not abridge, enlarge or modify any
substantive right,” § 2072(b). Therefore, “[w]hen a situation
is covered by one of the Federal Rules, ... the court has been
instructed to apply the Federal Rule” unless doing so would
violate the Act or the Constitution. Hanna, 380 U.S. at 471,
85 S.Ct. 1136.


Although the Enabling Act and the Rules of Decision
Act “say, roughly, that federal courts are to apply state
‘substantive’ law and federal ‘procedural’ law,” the inquiries
are not the same. Ibid.; see also id. at 469–470, 85 S.Ct.
1136. The Enabling Act does not invite federal courts to
engage in the “relatively unguided Erie choice,” id. at 471, 85
S.Ct. 1136, but instead instructs only that federal rules cannot
“abridge, enlarge or modify any substantive right,” § 2072(b).
The Enabling Act's limitation does not mean that federal rules
cannot displace state policy judgments; it means only that
federal rules cannot displace a State's definition of its own
rights or remedies. See Sibbach v. Wilson & Co., 312 U.S. 1,
13–14, 61 S.Ct. 422, 85 L.Ed. 479 (1941) (reasoning that “the
phrase ‘substantive rights' ” embraces only those state rights
that are sought to be enforced in the judicial proceedings).


Congress has thus struck a balance: “[H]ousekeeping rules
for federal courts” will generally apply in diversity cases,
notwithstanding that some federal rules “will inevitably
differ” from state rules. Hanna, 380 U.S. at 473, 85 S.Ct.
1136. But not every federal “rul[e] of practice or procedure,”
§ 2072(a), will displace state law. To the contrary, federal
rules must be interpreted with some degree of “sensitivity to
important state interests and regulatory policies,” Gasperini v.
Center for Humanities, Inc., 518 U.S. 415, 427, n. 7, 116 S.Ct.
2211, 135 L.Ed.2d 659 (1996), and applied to diversity cases
against the background of Congress' *419  command that
such rules not alter substantive rights and with consideration
of “the degree to which the Rule makes the character and
result of the federal litigation stray from the course it would
follow in state courts,” Hanna, 380 U.S. at 473, 85 S.Ct. 1136.


This can be a tricky balance to implement.3


It is important to observe that the balance Congress has struck
turns, in part, on the nature of the state law that is being
displaced by a federal rule. And in my view, the application
of that balance does not necessarily turn on whether the state
law at issue takes the form of what is traditionally described
as substantive or procedural. Rather, it turns on whether the
state law actually is part of a State's framework of substantive
rights or remedies. See § 2072(b); cf. Hanna, 380 U.S. at 471,
85 S.Ct. 1136 (“The line between ‘substance’ and ‘procedure’
shifts as the legal context changes”); Guaranty Trust Co. v.
York, 326 U.S. 99, 108, 65 S.Ct. 1464, 89 L.Ed. 2079 (1945)
(noting that the words “ ‘substance’ ” and “ ‘procedure’ ”
“[e]ach impl [y] different variables depending **1450  upon
the particular problem for which [they] are used”).


Applying this balance, therefore, requires careful
interpretation of the state and federal provisions at issue.
“The line between procedural and substantive law is hazy,”
Erie R. Co. v. Tompkins, 304 U.S. 64, 92, 58 S.Ct. 817,
82 L.Ed. 1188 (1938) (Reed, J., concurring), and matters
of procedure and matters of substance are not “mutually
exclusive categories with easily ascertainable contents,”
Sibbach, 312 U.S. at 17, 61 S.Ct. 422 (Frankfurter, J.,
dissenting). Rather, “[r]ules which lawyers call procedural
do not always exhaust their effect by regulating procedure,”
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 555,
69 S.Ct. 1221, 93 L.Ed. 1528 (1949), and in some situations,
“procedure and substance are so interwoven that rational
separation becomes well-nigh impossible,” id. at 559, 69
S.Ct. 1221 (Rutledge, J., dissenting). A “state procedural rule,
though undeniably ‘procedural’ in the ordinary *420  sense
of the term,” may exist “to influence substantive outcomes,”
S.A. Healy Co. v. Milwaukee Metropolitan Sewerage Dist.,
60 F.3d 305, 310 (C.A.7 1995) (Posner, J.), and may in
some instances become so bound up with the state-created
right or remedy that it defines the scope of that substantive
right or remedy. Such laws, for example, may be seemingly
procedural rules that make it significantly more difficult to
bring or to prove a claim, thus serving to limit the scope
of that claim. See, e.g., Cohen, 337 U.S. at 555, 69 S.Ct.
1221 (state “procedure” that required plaintiffs to post bond
before suing); Guaranty Trust Co., 326 U.S. 99, 65 S.Ct.


1464, 89 L.Ed. 2079 (state statute of limitations).4 Such
“procedural rules” may also define the amount of recovery.
See, e.g., Gasperini, 518 U.S. at 427, 116 S.Ct. 2211 (state
procedure for examining jury verdicts as means of capping the
available remedy); Moore § 124.07[3][a] (listing examples of
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federal courts' applying state laws that affect the amount of
a judgment).
In our federalist system, Congress has not mandated that
federal courts dictate to state legislatures the form that
their substantive law must take. And were federal courts to
ignore those portions of substantive state law that operate as
procedural devices, it could in many instances limit the ways
that sovereign States may define their rights and remedies.
When a State chooses to use a traditionally procedural vehicle
as a means of defining the scope of substantive rights or
remedies, federal courts must recognize and respect that
choice. Cf. Ragan v. Merchants Transfer & Warehouse Co.,
337 U.S. 530, 533, 69 S.Ct. 1233, 93 L.Ed. 1520 (1949)
(“Since th[e] cause of action is created *421  by local law,
the measure of it is to be found only in local law .... Where
local law qualifies or abridges it, the federal court must follow
suit”).


II


When both a federal rule and a state law appear to govern
a question before a federal court sitting in diversity, our
precedents have set out a two-step framework for federal
courts to negotiate this thorny area. At both steps of the
inquiry, there is a critical question about what the state law
and the federal rule mean.


**1451  The court must first determine whether the scope
of the federal rule is “ ‘sufficiently broad’ ” to “ ‘control the
issue’ ” before the court, “thereby leaving no room for the
operation” of seemingly conflicting state law. See Burlington
Northern R. Co. v. Woods, 480 U.S. 1, 4–5, 107 S.Ct. 967, 94
L.Ed.2d 1 (1987); Walker v. Armco Steel Corp., 446 U.S. 740,
749–750, and n. 9, 100 S.Ct. 1978, 64 L.Ed.2d 659 (1980).
If the federal rule does not apply or can operate alongside
the state rule, then there is no “Ac[t] of Congress” governing
that particular question, 28 U.S.C. § 1652, and the court must
engage in the traditional Rules of Decision Act inquiry under
Erie and its progeny. In some instances, the “plain meaning”
of a federal rule will not come into “ ‘direct collision’ ” with
the state law, and both can operate. Walker, 446 U.S. at 750,
n. 9, 749, 100 S.Ct. 1978. In other instances, the rule “when
fairly construed,” Burlington Northern R. Co., 480 U.S. at 4,
107 S.Ct. 967, with “sensitivity to important state interests
and regulatory policies,” Gasperini, 518 U.S. at 427, n. 7, 116


S.Ct. 2211, will not collide with the state law.5


*422  If, on the other hand, the federal rule is “sufficiently
broad to control the issue before the Court,” such that
there is a “direct collision,” Walker, 446 U.S. at 749–750,
100 S.Ct. 1978, the court must decide whether application
of the federal rule “represents a valid exercise” of the “
rulemaking authority ... bestowed on this Court by the Rules
Enabling Act.” Burlington Northern R. Co., 480 U.S. at
5, 107 S.Ct. 967; see also Gasperini, 518 U.S. at 427, n.
7, 116 S.Ct. 2211; Hanna, 380 U.S. at 471–474, 85 S.Ct.
1136. The Enabling Act requires, inter alia, that federal rules
“not abridge, enlarge or modify any substantive right.” 28
U.S.C. § 2072(b) (emphasis added). Unlike Justice SCALIA,
I believe that an application of a federal rule that effectively
abridges, enlarges, or modifies a state-created right or remedy
violates this command. Congress may have the constitutional
power “to supplant state law” with rules that are “rationally
capable of classification as procedure,” ante at 1442 (internal
quotation marks omitted), but we should generally presume
that it has not done so. Cf. Wyeth v. Levine, 555 U.S. 555,
––––, 129 S.Ct. 1187, 1194–95, 173 L.Ed.2d 51 (2009)
(observing that “we start with the assumption” that a federal
statute does not displace a State's law “unless that was the
clear and manifest purpose of Congress” (internal quotation
marks omitted)). Indeed, the mandate that federal rules “shall
not abridge, enlarge or modify any substantive right” evinces
the opposite intent, as does Congress' decision to delegate the
creation of rules to this Court rather than to a political branch,
see 19 Charles Alan Wright, Arthur R. Miller, & Edward H.
Cooper, Federal Practice and Procedure § 4509, p. 265 (2d
ed.1996) (hereinafter Wright).


**1452  Thus, the second step of the inquiry may well bleed
back into the first. When a federal rule appears to abridge,
enlarge, *423  or modify a substantive right, federal courts
must consider whether the rule can reasonably be interpreted
to avoid that impermissible result. See, e.g., Semtek Int'l Inc.
v. Lockheed Martin Corp., 531 U.S. 497, 503, 121 S.Ct. 1021,
149 L.Ed.2d 32 (2001) (avoiding an interpretation of Federal
Rule of Civil Procedure 41(b) that “would arguably violate the
jurisdictional limitation of the Rules Enabling Act” contained


in § 2072(b)).6 And when such a “saving” construction is
not possible and the rule would violate the Enabling Act,
federal courts cannot apply the rule. See 28 U.S.C. § 2072(b)
(mandating that federal rules “shall not” alter “any substantive
right” (emphasis added)); Hanna, 380 U.S. at 473, 85 S.Ct.
1136 (“[A] court, in measuring a Federal Rule against the
standards contained in the Enabling Act ... need not wholly
blind itself to the degree to which the Rule makes the character
and result of the federal litigation stray from the course it
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would follow in state courts”); see also Semtek Int'l Inc., 531
U.S. at 503–504, 121 S.Ct. 1021 (noting that if state law
granted a particular right, “the federal court's extinguishment
of that right ... would seem to violate [§ 2072(b)]”); cf.
Statement of Justices Black and Douglas, 374 U.S. 865, 870
(1963) (observing that federal rules “as applied in given
situations might have to be declared invalid”). A federal rule,
therefore, cannot govern a particular case in which the rule
would displace a state law that is procedural in the ordinary
use of the term but is so intertwined with a state right or
remedy that it functions to define the scope of the state-created
right. And absent a governing federal rule, a federal court
must engage in the traditional Rules of Decision Act inquiry,
under the Erie line *424  of cases. This application of the
Enabling Act shows “sensitivity to important state interests,”
post at 1463, and “regulatory policies,” post at 1460, but
it does so as Congress authorized, by ensuring that federal
rules that ordinarily “prescribe general rules of practice and
procedure,” § 2072(a), do “not abridge, enlarge or modify any
substantive right,” § 2072(b).


Justice SCALIA believes that the sole Enabling Act question
is whether the federal rule “really regulates procedure,” ante
at 1442, 1444, 1445, 1446, n. 13 (plurality opinion) (internal
quotation marks omitted), which means, apparently, whether
it regulates “the manner and the means by which the litigants'
rights are enforced,” ante at 1442 (internal quotation marks


omitted). I respectfully disagree.7 This interpretation of the
Enabling Act is consonant with the Act's first limitation to
“general rules of practice and procedure,” § 2072(a). But
it ignores the second limitation **1453  that such rules
also “not abridge, enlarge or modify any substantive right,”


§ 2072(b) (emphasis added),8 and in so doing ignores the
balance that *425  Congress struck between uniform rules
of federal procedure and respect for a State's construction of
its own rights and remedies. It also ignores the separation-
of-powers presumption, see Wright § 4509, at 265, and
federalism presumption, see Wyeth, 555 U.S., at ––––, 129
S.Ct. at 1194–95, that counsel against judicially created rules


displacing state substantive law.9


*426  Although the plurality appears to agree with much
of my interpretation of § 2072, see ante at 1445–1446,
it nonetheless rejects that approach for two reasons, both
of which are mistaken. First, Justice SCALIA worries that
if federal courts inquire into the effect of federal rules
on state law, it will enmesh federal courts in difficult
determinations about whether application **1454  of a given
rule would displace a state determination about substantive


rights. See ante at 1443–1444, 1447–1448, and nn. 14, 15.
I do not see why an Enabling Act inquiry that looks to


state law necessarily is more taxing than Justice SCALIA's.10


But in any event, that inquiry is what the Enabling Act
requires: While it may not be easy to decide what is
actually a “substantive right,” “the designations substantive
and procedural become important, for the Enabling Act has
made them so.” Ely 723; see also Wright § 4509, at 266.
The question, therefore, is not what rule we think would be
easiest on federal courts. The question is what rule Congress
established. Although, Justice SCALIA may generally prefer
easily administrable, bright-line rules, his preference does not
give us license to adopt a second-best interpretation of the
Rules Enabling Act. Courts cannot ignore text and context in
the service of simplicity.


*427  Second, the plurality argues that its interpretation
of the Enabling Act is dictated by this Court's decision in
Sibbach, which applied a Federal Rule about when parties
must submit to medical examinations. But the plurality
misreads that opinion. As Justice Harlan observed in Hanna,
“shorthand formulations which have appeared in earlier
opinions are prone to carry untoward results that frequently
arise from oversimplification.” 380 U.S. at 475, 85 S.Ct.
1136 (concurring opinion). To understand Sibbach, it is first
necessary to understand the issue that was before the Court.
The petitioner raised only the facial question whether “rules
35 and 37 [of the federal rules of civil procedure] are ...
within the mandate of Congress to this court” and not the
specific question of “the obligation of federal courts to apply


the substantive law of a state.”11 312 U.S. at 9, 61 S.Ct. 422.
The Court, therefore, had no occasion to consider whether the
particular application of the Federal Rules in question would


offend the Enabling Act.12


**1455  *428  Nor, in Sibbach, was any further analysis
necessary to the resolution of the case because the matter at
issue, requiring medical exams for litigants, did not pertain to
“substantive rights” under the Enabling Act. Although most
state rules bearing on the litigation process are adopted for
some policy reason, few seemingly “procedural” rules define
the scope of a substantive right or remedy. The matter at issue
in Sibbach reflected competing federal and state judgments
about privacy interests. Those privacy concerns may have
been weighty and in some sense substantive; but they did
not pertain to the scope of any state right or remedy at
issue in the litigation. Thus, in response to the petitioner's
argument in Sibbach that “substantive rights” include not only
“rights sought to be adjudicated by the litigants” but also
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“general principle[s]” or “question[s] of public policy that the
legislature is able to pass upon,” id. at 2–3, 61 S.Ct. 422,
we held that “the phrase ‘substantive rights' ” embraces only
state rights, such as the tort law in that case, that are sought
to be enforced in the judicial proceedings. Id. at 13–14, 61
S.Ct. 422. If the Federal Rule had in fact displaced a state rule
that was sufficiently intertwined with a state right or remedy,
then perhaps the Enabling Act analysis would have been


different.13 Our subsequent cases are not to the contrary.14


*429  III


Justice GINSBURG views the basic issue in this case as
whether and how to **1456  apply a federal rule that dictates
an answer to a traditionally procedural question (whether
to join plaintiffs together as a class), when a state law that
“defines the dimensions” of a state-created claim dictates the
opposite answer. Post at 1458. As explained above, I readily
acknowledge that if a federal rule displaces a state rule that is
“ ‘procedural’ in the ordinary sense of the term,” S.A. Healy
Co., 60 F.3d at 310, but sufficiently interwoven with the scope
of a substantive right or remedy, there would be an Enabling
Act problem, and the federal rule would have to give way. In
my view, however, this is not such a case.


Rule 23 Controls Class Certification


When the District Court in the case before us was asked to
certify a class action, Federal Rule of Civil Procedure 23
squarely governed the determination whether the court *430
should do so. That is the explicit function of Rule 23. Rule
23, therefore, must apply unless its application would abridge,
enlarge, or modify New York rights or remedies.


Notwithstanding the plain language of Rule 23, I understand
the dissent to find that Rule 23 does not govern the question
of class certification in this matter because New York has
made a substantive judgment that such a class should not be
certified, as a means of proscribing damages. Although, as
discussed infra at 1469–1471, I do not accept the dissent's
view of § 901(b), I also do not see how the dissent's


interpretation of Rule 23 follows from that view.15 I agree
with Justice Ginsburg that courts should “avoi[d] immoderate
interpretations of the Federal Rules that would trench on
state prerogatives,” post at 1461–1462, and should in some
instances “interpre[t] the federal rules to avoid conflict with
important state regulatory policies,” post at 1462 (internal


quotation marks omitted). But that is not what the dissent
*431  has done. Simply because a rule should be read in light


of federalism concerns, it does not follow that courts may
rewrite the rule.


At bottom, the dissent's interpretation of Rule 23 seems to be
that Rule 23 covers only those cases in which its application
would create no Erie problem. The dissent would apply the
Rules of Decision Act inquiry under Erie even to cases in
which there is a governing federal rule, and thus the Act, by its
own terms, does not apply. But “[w]hen a situation is covered
by one of the Federal Rules, the question facing the court is
a far cry from the typical, **1457  relatively unguided Erie
choice.” Hanna, 380 U.S. at 471, 85 S.Ct. 1136. The question
is only whether the Enabling Act is satisfied. Although
it reflects a laudable concern to protect “state regulatory
policies,” post at 1462 (internal quotation marks omitted),
Justice GINSBURG's approach would, in my view, work an
end run around Congress' system of uniform federal rules,
see 28 U.S.C. § 2072, and our decision in Hanna. Federal
courts can and should interpret federal rules with sensitivity
to “state prerogatives,” post at 1462; but even when “state
interests ... warrant our respectful consideration,” post at
1464, federal courts cannot rewrite the rules. If my dissenting
colleagues feel strongly that § 901(b) is substantive and that
class certification should be denied, then they should argue
within the Enabling Act's framework. Otherwise, “the Federal
Rule applies regardless of contrary state law.” Gasperini, 518
U.S. at 427, n. 7, 116 S.Ct. 2211; accord, Hanna, 380 U.S. at
471, 85 S.Ct. 1136.


Applying Rule 23 Does Not Violate the Enabling Act


As I have explained, in considering whether to certify a
class action such as this one, a federal court must inquire
whether doing so would abridge, enlarge, or modify New
York's rights or remedies, and thereby violate the Enabling
Act. This inquiry is not always a simple one because “[i]t is
difficult to conceive of any rule of procedure that cannot have
*432  a significant effect on the outcome of a case,” Wright §


4508, at 232–233, and almost “any rule can be said to have ...
‘substantive effects,’ affecting society's distribution of risks
and rewards,” Ely 724, n. 170. Faced with a federal rule that
dictates an answer to a traditionally procedural question and
that displaces a state rule, one can often argue that the state
rule was really some part of the State's definition of its rights
or remedies.
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In my view, however, the bar for finding an Enabling Act
problem is a high one. The mere fact that a state law is
designed as a procedural rule suggests it reflects a judgment
about how state courts ought to operate and not a judgment
about the scope of state-created rights and remedies. And for
the purposes of operating a federal court system, there are
costs involved in attempting to discover the true nature of
a state procedural rule and allowing such a rule to operate
alongside a federal rule that appears to govern the same
question. The mere possibility that a federal rule would alter a
state-created right is not sufficient. There must be little doubt.


The text of CPLR § 901(b) expressly and unambiguously
applies not only to claims based on New York law but also
to claims based on federal law or the law of any other State.
And there is no interpretation from New York courts to the
contrary. It is therefore hard to see how § 901(b) could be
understood as a rule that, though procedural in form, serves
the function of defining New York's rights or remedies. This
is all the more apparent because lawsuits under New York law
could be joined in federal class actions well before New York
passed § 901(b) in 1975, and New York had done nothing
to prevent that. It is true, as the dissent points out, that there
is a limited amount of legislative history that can be read to
suggest that the New York officials who supported § 901(b)
wished to create a “limitation” on New York's “statutory
damages.” Post at 1464. But, as Justice SCALIA *433  notes,


that is not the law that New York adopted.16 **1458  See
ante at 1439–1440 (opinion of the Court).


The legislative history, moreover, does not clearly describe
a judgment that § 901(b) would operate as a limitation on
New York's statutory damages. In evaluating that legislative
history, it is necessary to distinguish between procedural rules
adopted for some policy reason and seemingly procedural
rules that are intimately bound up in the scope of a substantive
right or remedy. Although almost every rule is adopted for
some reason and has some effect on the outcome of litigation,
not every state rule “defines the dimensions *434  of [a]
claim itself,” post at 1466. New York clearly crafted § 901(b)
with the intent that only certain lawsuits—those for which
there were not statutory penalties—could be joined in class
actions in New York courts. That decision reflects a policy
judgment about which lawsuits should proceed in New York
courts in a class form and which should not. As Justice
GINSBURG carefully outlines, see post at 1464–1465, §
901(b) was “apparently” adopted in response to fears that
the class-action procedure, applied to statutory penalties,
would lead to “ annihilating punishment of the defendant.”


V. Alexander, Practice Commentaries, C901:11, reprinted in
7B McKinney's Consolidated Laws of New York Ann., p. 104
(2006) (internal quotation marks omitted); see also Sperry
v. Crompton Corp., 8 N.Y.3d 204, 211, 831 N.Y.S.2d 760,
863 N.E.2d 1012, 1015 (2007). But statements such as these
are not particularly strong evidence that § 901(b) serves to
define who can obtain a statutory penalty or that certifying
such a class would enlarge New York's remedy. Any device
that makes litigation easier makes it easier for plaintiffs to
recover damages.


In addition to the fear of excessive recoveries, some
opponents of a broad class-action device “argued that there
was no need to permit class actions in order to encourage
litigation ... when statutory penalties ... provided an aggrieved
party with a sufficient economic incentive to pursue a claim.”
Id., at 211, 831 N.Y.S.2d 760, 863 N.E.2d, at 1015 (emphasis
added). But those opponents may have felt merely that, for
any number of reasons, New York courts should not conduct
trials in the class format when that format is unnecessary


**1459  to motivate litigation.17 Justice GINSBURG asserts
that this could not *435  be true because “suits seeking
statutory damages are arguably best suited to the class device
because individual proof of actual damages is unnecessary.”
Post at 1464–1465. But some people believe that class
actions are inefficient or at least unfair, insofar as they join
together slightly disparate claims or force courts to adjudicate
unwieldy lawsuits. It is not for us to dismiss the possibility
that New York legislators shared in those beliefs and thus
wanted to exclude the class vehicle when it appeared to be
unnecessary.


The legislative history of § 901 thus reveals a classically
procedural calibration of making it easier to litigate claims in
New York courts (under any source of law) only when it is
necessary to do so, and not making it too easy when the class
tool is not required. This is the same sort of calculation that
might go into setting filing fees or deadlines for briefs. There
is of course a difference of degree between those examples
and class certification, but not a difference of kind; the class
vehicle may have a greater practical effect on who brings
lawsuits than do low filing fees, but that does not transform
it into a damages “proscription,” post at 1466, n. 6, 1471,
or “limitation,” post at 1463, n. 2, 1464, 1464–1465, 1466,


1473.18


The difference of degree is relevant to the forum shopping
considerations that are part of the Rules of Decision Act or
Erie inquiry. If the applicable federal rule did not govern the
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particular question at issue (or could be fairly read not to
do so), then those considerations would matter, for precisely
the reasons given by the dissent. See post at 1469–1473.
*436  But that is not this case. As the Court explained in


Hanna, it is an “incorrect assumption that the rule of Erie
R. Co. v. Tompkins constitutes the appropriate test of ... the
applicability of a Federal Rule of Civil Procedure.” 380 U.S.
at 469–470, 85 S.Ct. 1136. “It is true that both the Enabling
Act and the Erie rule say, roughly, that federal courts are to
apply state ‘substantive’ law and federal ‘procedural’ law,”
but the tests are different and reflect the fact that “they were
designed to control very different sorts of decisions.” Id. at
471, 85 S.Ct. 1136.


Because Rule 23 governs class certification, the only decision
is whether certifying a class in this diversity case would
“abridge, enlarge or modify” New York's substantive rights
or remedies. § 2072(b). Although one can argue that class
certification would enlarge New York's “limited” damages
remedy, see post at 1463, n. 2, 1464, 1464–1465, 1466, 1473,
such arguments rest on extensive speculation about what the
New York Legislature had in mind when it created § 901(b).
But given that there are two plausible competing narratives,
it seems obvious to me that we **1460  should respect
the plain textual reading of § 901(b), a rule in New York's
procedural code about when to certify class actions brought
under any source of law, and respect Congress' decision that
Rule 23 governs class certification in federal courts. In order
to displace a federal rule, there must be more than just a
possibility that the state rule is different than it appears.


Accordingly, I concur in part and concur in the judgment.


Justice GINSBURG, with whom Justice KENNEDY,
Justice BREYER, and Justice ALITO join, dissenting.
The Court today approves Shady Grove's attempt to transform
a $500 case into a $5,000,000 award, although the State
creating the right to recover has proscribed this alchemy. If
Shady Grove had filed suit in New York state court, the 2%
interest payment authorized by New York Ins. Law Ann. §
5106(a) (West 2009) as a penalty for overdue benefits would,
by Shady Grove's own measure, amount to no more than
*437  $500. By instead filing in federal court based on the


parties' diverse citizenship and requesting class certification,
Shady Grove hopes to recover, for the class, statutory
damages of more than $5,000,000. The New York Legislature
has barred this remedy, instructing that, unless specifically
permitted, “an action to recover a penalty, or minimum


measure of recovery created or imposed by statute may not
be maintained as a class action.” N.Y. Civ. Prac. Law Ann.
(CPLR) § 901(b) (West 2006). The Court nevertheless holds
that Federal Rule of Civil Procedure 23, which prescribes
procedures for the conduct of class actions in federal courts,
preempts the application of § 901(b) in diversity suits.


The Court reads Rule 23 relentlessly to override New York's
restriction on the availability of statutory damages. Our
decisions, however, caution us to ask, before undermining
state legislation: Is this conflict really necessary? Cf. Traynor,
Is This Conflict Really Necessary? 37 Tex. L.Rev. 657 (1959).
Had the Court engaged in that inquiry, it would not have
read Rule 23 to collide with New York's legitimate interest
in keeping certain monetary awards reasonably bounded. I
would continue to interpret Federal Rules with awareness of,
and sensitivity to, important state regulatory policies. Because
today's judgment radically departs from that course, I dissent.


I


A


“Under the Erie doctrine,” it is long settled, “federal courts
sitting in diversity apply state substantive law and federal
procedural law.” Gasperini v. Center for Humanities, Inc.,
518 U.S. 415, 427, 116 S.Ct. 2211, 135 L.Ed.2d 659
(1996); see Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct.
817, 82 L.Ed. 1188 (1938). Justice Harlan aptly conveyed
the importance of the doctrine; he described Erie as “one
of the modern cornerstones of our federalism, expressing
policies that profoundly touch the allocation of judicial power
between the state and federal systems.” *438  Hanna v.
Plumer, 380 U.S. 460, 474, 85 S.Ct. 1136, 14 L.Ed.2d 8
(1965) (concurring opinion). Although we have found Erie's
application “ sometimes [to be] a challenging endeavor,”
Gasperini, 518 U.S. at 427, 116 S.Ct. 2211, two federal
statutes mark our way.


The first, the Rules of Decision Act,1 prohibits federal courts
from generating **1461  substantive law in diversity actions.
See Erie, 304 U.S. at 78, 58 S.Ct. 817. Originally enacted as
part of the Judiciary Act of 1789, this restraint serves a policy
of prime importance to our federal system. We have therefore
applied the Act “with an eye alert to ... avoiding disregard of
State law.” Guaranty Trust Co. v. York, 326 U.S. 99, 110, 65
S.Ct. 1464, 89 L.Ed. 2079 (1945).
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The second, the Rules Enabling Act, enacted in 1934,
authorizes us to “prescribe general rules of practice and
procedure” for the federal courts, but with a crucial
restriction: “Such rules shall not abridge, enlarge or modify
any substantive right.” 28 U.S.C. § 2072. Pursuant to this
statute, we have adopted the Federal Rules of Civil Procedure.
In interpreting the scope of the Rules, including, in particular,
Rule 23, we have been mindful of the limits on our authority.
See, e.g., Ortiz v. Fibreboard Corp., 527 U.S. 815, 845, 119
S.Ct. 2295, 144 L.Ed.2d 715 (1999) (The Rules Enabling Act
counsels against “adventurous application” of Rule 23; any
tension with the Act “is best kept within tolerable limits.”);
Amchem Products, Inc. v. Windsor, 521 U.S. 591, 612–613,
117 S.Ct. 2231, 138 L.Ed.2d 689 (1997). See also Semtek Int'l
Inc. v. Lockheed Martin Corp., 531 U.S. 497, 503–504, 121
S.Ct. 1021, 149 L.Ed.2d 32 (2001).


If a Federal Rule controls an issue and directly conflicts with
state law, the Rule, so long as it is consonant with the Rules
Enabling Act, applies in diversity suits. See Hanna, 380 U.S.
at 469–474, 85 S.Ct. 1136. If, however, no Federal Rule
or statute governs the issue, the Rules of Decision Act, as
interpreted *439  in Erie, controls. That Act directs federal
courts, in diversity cases, to apply state law when failure to do
so would invite forum shopping and yield markedly disparate
litigation outcomes. See Gasperini, 518 U.S. at 428, 116 S.Ct.
2211; Hanna, 380 U.S. at 468, 85 S.Ct. 1136. Recognizing
that the Rules of Decision Act and the Rules Enabling Act
simultaneously frame and inform the Erie analysis, we have
endeavored in diversity suits to remain safely within the
bounds of both congressional directives.


B


In our prior decisions in point, many of them not mentioned
in the Court's opinion, we have avoided immoderate
interpretations of the Federal Rules that would trench on
state prerogatives without serving any countervailing federal
interest. “Application of the Hanna analysis,” we have said,
“is premised on a ‘direct collision’ between the Federal Rule
and the state law.” Walker v. Armco Steel Corp., 446 U.S. 740,
749–750, 100 S.Ct. 1978, 64 L.Ed.2d 659 (1980) (quoting
Hanna, 380 U.S. at 472, 85 S.Ct. 1136). To displace state
law, a Federal Rule, “when fairly construed,” must be “
‘sufficiently broad’ ” so as “to ‘control the issue’ before
the court, thereby leaving no room for the operation of that
law.” Burlington Northern R. Co. v. Woods, 480 U.S. 1, 4–


5, 107 S.Ct. 967, 94 L.Ed.2d 1 (1987) (quoting Walker, 446
U.S. at 749–750, and n. 9, 100 S.Ct. 1978; emphasis added);
cf. Stewart Organization, Inc. v. Ricoh Corp., 487 U.S. 22,
37–38, 108 S.Ct. 2239, 101 L.Ed.2d 22 (1988) (SCALIA,
J., dissenting) (“[I]n deciding whether a federal ... Rule of
Procedure encompasses a particular issue, a broad reading
that would create significant disuniformity between state and
federal courts should be avoided if the text permits.”).


**1462  In pre-Hanna decisions, the Court vigilantly read
the Federal Rules to avoid conflict with state laws. In Palmer
v. Hoffman, 318 U.S. 109, 117, 63 S.Ct. 477, 87 L.Ed. 645
(1943), for example, the Court read Federal Rule 8(c), which
lists affirmative defenses, to control only the manner of
pleading the listed defenses in diversity cases; as to the burden
of proof in such cases, Palmer held, state law controls.


*440  Six years later, in Ragan v. Merchants Transfer &
Warehouse Co., 337 U.S. 530, 69 S.Ct. 1233, 93 L.Ed. 1520
(1949), the Court ruled that state law determines when a
diversity suit commences for purposes of tolling the state
limitations period. Although Federal Rule 3 specified that
“[a] civil action is commenced by filing a complaint with the
court,” we held that the Rule did not displace a state law that
tied an action's commencement to service of the summons. Id.
at 531–533, 69 S.Ct. 1233. The “cause of action [wa]s created
by local law,” the Court explained, therefore “the measure of
it [wa]s to be found only in local law.” Id. at 533, 69 S.Ct.
1233.


Similarly in Cohen v. Beneficial Industrial Loan Corp., 337
U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), the Court
held applicable in a diversity action a state statute requiring
plaintiffs, as a prerequisite to pursuit of a stockholder's
derivative action, to post a bond as security for costs. At
the time of the litigation, Rule 23, now Rule 23.1, addressed
a plaintiff's institution of a derivative action in federal
court. Although the Federal Rule specified prerequisites to a
stockholder's maintenance of a derivative action, the Court
found no conflict between the Rule and the state statute in
question; the requirements of both could be enforced, the
Court observed. See id., at 556, 69 S.Ct. 1221. Burdensome as
the security-for-costs requirement may be, Cohen made plain,
suitors could not escape the upfront outlay by resorting to the
federal court's diversity jurisdiction.


In all of these cases, the Court stated in Hanna, “the scope of
the Federal Rule was not as broad as the losing party urged,
and therefore, there being no Federal Rule which covered
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the point in dispute, Erie commanded the enforcement of
state law.” 380 U.S. at 470, 85 S.Ct. 1136. In Hanna
itself, the Court found the clash “unavoidable,” ibid.; the
petitioner had effected service of process as prescribed by
Federal Rule 4(d)(1), but that “how-to” method did not
satisfy the special Massachusetts law applicable to service
on an executor or administrator. Even as it rejected the
Massachusetts prescription in favor of the federal procedure,
however, “[t]he majority in Hanna recognized ... that federal
rules ... must *441  be interpreted by the courts applying
them, and that the process of interpretation can and should
reflect an awareness of legitimate state interests.” R. Fallon,
J. Manning, D. Meltzer, & D. Shapiro, Hart and Wechsler's
The Federal Courts and the Federal System 593 (6th ed.2009)
(hereinafter Hart & Wechsler).


Following Hanna, we continued to “interpre[t] the federal
rules to avoid conflict with important state regulatory
policies.” Hart & Wechsler 593. In Walker, the Court took up
the question whether Ragan should be overruled; we held,
once again, that Federal Rule 3 does not directly conflict with
state rules governing the time when an action commences
for purposes of tolling a limitations period. 446 U.S. at 749–
752, 100 S.Ct. 1978. Rule 3, we said, addresses only “the
date from which various timing requirements of the Federal
Rules begin to run,” id. at 751, 100 S.Ct. 1978, and does
not “purpor[t] to displace state tolling rules,” id. at 750–751,
100 S.Ct. 1978. Significant state policy interests would be
frustrated, we observed, **1463  were we to read Rule 3 as
superseding the state rule, which required actual service on
the defendant to stop the clock on the statute of limitations.
Id. at 750–752, 100 S.Ct. 1978.


We were similarly attentive to a State's regulatory policy in
Gasperini. That diversity case concerned the standard for
determining when the large size of a jury verdict warrants
a new trial. Federal and state courts alike had generally
employed a “shock the conscience” test in reviewing jury
awards for excessiveness. See 518 U.S. at 422, 116 S.Ct.
2211. Federal courts did so pursuant to Federal Rule 59(a)
which, as worded at the time of Gasperini, instructed that a
trial court could grant a new trial “for any of the reasons for
which new trials have heretofore been granted in actions at
law in the courts of the United States.” Fed. Rule Civ. Proc.
59(a) (West 1995). In an effort to provide greater control,
New York prescribed procedures under which jury verdicts
would be examined to determine whether they “deviate[d]
materially from what would be reasonable compensation.”
See *442  Gasperini, 518 U.S. at 423–425, 116 S.Ct. 2211


(quoting CPLR § 5501(c)). This Court held that Rule 59(a)
did not inhibit federal-court accommodation of New York's
invigorated test.


Most recently, in Semtek, we addressed the claim-preclusive
effect of a federal-court judgment dismissing a diversity
action on the basis of a California statute of limitations. The
case came to us after the same plaintiff renewed the same
fray against the same defendant in a Maryland state court.
(Plaintiff chose Maryland because that State's limitations
period had not yet run.) We held that Federal Rule 41(b),
which provided that an involuntary dismissal “operate[d] as
an adjudication on the merits,” did not bar maintenance of
the renewed action in Maryland. To hold that Rule 41(b)
precluded the Maryland courts from entertaining the case, we
said, “would arguably violate the jurisdictional limitation of
the Rules Enabling Act,” 531 U.S. at 503, 121 S.Ct. 1021, and
“would in many cases violate [Erie' s] federalism principle,”
id. at 504, 121 S.Ct. 1021.


In sum, both before and after Hanna, the above-described
decisions show, federal courts have been cautioned by this
Court to “interpre[t] the Federal Rules ... with sensitivity
to important state interests,” Gasperini, 518 U.S. at 427,
n. 7, 116 S.Ct. 2211, and a will “to avoid conflict with
important state regulatory policies,” id. at 438, n. 22, 116 S.Ct.


2211 (internal quotation marks omitted).2 The Court **1464
veers away from that approach—and *443  conspicuously,
its most recent reiteration in Gasperini, ante at 1441, n. 7—
in favor of a mechanical reading of Federal Rules, insensitive
to state interests and productive of discord.


C


Our decisions instruct over and over again that, in the
adjudication of diversity cases, state interests—whether
advanced in a statute, e.g., Cohen, or a procedural rule,
e.g., Gasperini—warrant our respectful consideration. Yet
today, the Court gives no quarter to New York's limitation
on statutory damages and requires the lower courts to thwart
the regulatory policy at stake: To prevent excessive damages,
New York's law controls the penalty to which a defendant
may be exposed in a single suit. The story behind § 901(b)'s
enactment deserves telling.


In 1975, the Judicial Conference of the State of New York
proposed a new class-action statute designed “to set up a
flexible, functional scheme” that would provide “an effective,
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but controlled group remedy.” Judicial Conference Report
on CPLR, reprinted in 1975 N.Y. Laws pp. 1477, 1493
(McKinney). As originally drafted, the legislation addressed
only the procedural aspects of class actions; it specified,
for example, five prerequisites for certification, eventually
codified at § 901(a), that closely tracked those listed in Rule
23. See CPLR § 901(a) (requiring, for class certification,
numerosity, *444  predominance, typicality, adequacy of
representation, and superiority).


While the Judicial Conference proposal was in the New
York Legislature's hopper, “various groups advocated for
the addition of a provision that would prohibit class action
plaintiffs from being awarded a statutorily-created penalty ...
except when expressly authorized in the pertinent statute.”
Sperry v. Crompton Corp., 8 N.Y.3d 204, 211, 831 N.Y.S.2d
760, 863 N.E.2d 1012, 1015 (2007). These constituents
“feared that recoveries beyond actual damages could lead to
excessively harsh results.” Ibid. “They also argued that there
was no need to permit class actions ... [because] statutory
penalties ... provided an aggrieved party with a sufficient
economic incentive to pursue a claim.” Ibid. Such penalties,
constituents observed, often far exceed a plaintiff's actual
damages. “When lumped together,” they argued, “penalties
and class actions produce overkill.” Attachment to Letter
from G. Perkinson, New York State Council of Retail
Merchants, Inc., to J. Gribetz, Executive Chamber (June 4,
1975) (Legislative Report), Bill Jacket, L. 1975, Ch. 207.


Aiming to avoid “ annihilating punishment of the defendant,”
the New York Legislature amended the proposed statute to
bar the recovery of statutory damages in class actions. V.
Alexander, Practice Commentaries, C901:11, reprinted in 7B
McKinney's Consolidated Laws of New York Ann., p. 104
(2006) (internal quotation marks omitted). In his signing
statement, Governor Hugh Carey stated that the new statute
“empowers the court to prevent abuse of the class action
device and provides a controlled remedy.” Memorandum on
Approving L. 1975, Ch. 207, reprinted in 1975 N.Y. Laws, at
1748 (emphasis added).


“[T]he final bill ... was the result of a compromise among
competing interests.” Sperry, 8 N.Y.3d at 211, 831 N.Y.S.2d
760, 863 N.E.2d at 1015. Section 901(a) allows **1465
courts leeway in deciding whether to certify a class,
but § 901(b) rejects the use of the class mechanism to
pursue the particular remedy of statutory *445  damages.
The limitation was not designed with the fair conduct or
efficiency of litigation in mind. Indeed, suits seeking statutory


damages are arguably best suited to the class device because
individual proof of actual damages is unnecessary. New
York's decision instead to block class-action proceedings for
statutory damages therefore makes scant sense, except as a
means to a manifestly substantive end: Limiting a defendant's
liability in a single lawsuit in order to prevent the exorbitant
inflation of penalties—remedies the New York Legislature


created with individual suits in mind.3


D


Shady Grove contends—and the Court today agrees—that
Rule 23 unavoidably preempts New York's prohibition on the
recovery of statutory damages in class actions. The Federal
Rule, the Court emphasizes, states that Shady Grove's suit
“may be” maintained as a class action, which conflicts with §
901(b)'s instruction that it “may not” so proceed. Ante at 1437
(internal quotation marks omitted and emphasis deleted).
Accordingly, the Court insists, § 901(b) “cannot apply in
diversity suits unless Rule 23 is ultra vires.” Ibid. Concluding
that Rule 23 does not violate the Rules Enabling Act, the
Court holds that the federal provision controls Shady Grove's
ability to seek, on behalf of a class, a statutory penalty of over
$5,000,000. Ante at 1442–1444 (plurality opinion); *446
ante at 1457–1460 (STEVENS, J., concurring in part and
concurring in judgment).


The Court, I am convinced, finds conflict where none
is necessary. Mindful of the history behind § 901(b)'s
enactment, the thrust of our precedent, and the substantive-
rights limitation in the Rules Enabling Act, I conclude, as
did the Second Circuit and every District Court to have


considered the question in any detail,4 that Rule 23 does
not collide with § 901(b). As the Second Circuit well
understood, Rule 23 prescribes the considerations relevant to
class certification and postcertification proceedings—but it
does not command that a particular remedy be available when
a party sues in a representative capacity. See 549 F.3d 137,


143 (2008).5 Section 901(b), **1466  in contrast, trains on
that latter issue. Sensibly read, Rule 23 governs procedural
aspects of class litigation, *447  but allows state law to
control the size of a monetary award a class plaintiff may
pursue.


In other words, Rule 23 describes a method of enforcing
a claim for relief, while § 901(b) defines the dimensions
of the claim itself. In this regard, it is immaterial that §
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901(b) bars statutory penalties in wholesale, rather than retail,
fashion. The New York Legislature could have embedded the
limitation in every provision creating a cause of action for
which a penalty is authorized; § 901(b) operates as shorthand
to the same effect. It is as much a part of the delineation of
the claim for relief as it would be were it included claim by
claim in the New York Code.


The Court single-mindedly focuses on whether a suit “may”
or “may not” be maintained as a class action. See ante at
1437–1439. Putting the question that way, the Court does
not home in on the reason why. Rule 23 authorizes class
treatment for suits satisfying its prerequisites because the
class mechanism generally affords a fair and efficient way to
aggregate claims for adjudication. Section 901(b) responds
to an entirely different concern; it does not allow class
members to recover statutory damages because the New
York Legislature considered the result of adjudicating such


claims en masse to be exorbitant.6 The fair and efficient
conduct of class litigation is the legitimate concern of Rule
23; the remedy for an infraction of state law, however, is the
legitimate concern of the State's lawmakers and not of the
federal rulemakers. Cf. Ely, The Irrepressible Myth of Erie, 87
Harv. L.Rev. 693, 722 (1974) (It is relevant “whether the state
provision embodies a substantive policy or represents *448
only a procedural disagreement with the federal rulemakers
respecting the fairest and most efficient way of conducting
litigation.”).


Suppose, for example, that a State, wishing to cap damages
in class actions at $1,000,000, enacted a statute providing
that “a suit to recover more than $1,000,000 may not be
maintained as a class action.” Under the Court's reasoning—
which attributes dispositive significance to the words “may
not be maintained”—Rule 23 would preempt this provision,
nevermind that Congress, by authorizing the promulgation of
rules of procedure for federal courts, surely did not intend


to displace state-created ceilings on damages.7 The Court
suggests **1467  that the analysis might differ if the statute
“limit[ed] the remedies available in an existing class action,”
ante at 1439, such that Rule 23 might not conflict with a
state statute prescribing that “no more than $1,000,000 may
be recovered in a class action.” There is no real difference
in the purpose and intended effect of these two hypothetical
statutes. The notion that one directly impinges on Rule 23's
domain, while the other does not, fundamentally misperceives


the office of Rule 23.8


*449  The absence of an inevitable collision between Rule
23 and § 901(b) becomes evident once it is comprehended
that a federal court sitting in diversity can accord due respect
to both state and federal prescriptions. Plaintiffs seeking to
vindicate claims for which the State has provided a statutory
penalty may pursue relief through a class action if they
forgo statutory damages and instead seek actual damages or
injunctive or declaratory relief; any putative class member
who objects can opt out and pursue actual damages, if
available, and the statutory penalty in an individual action.
See, e.g., Mendez v. The Radec Corp., 260 F.R.D. 38, 55
(W.D.N.Y.2009); Brzychnalski v. Unesco, Inc., 35 F.Supp.2d


351, 353 (S.D.N.Y.1999).9 See also Alexander, Practice
Commentaries, at 105 (“Even if a statutory penalty or
minimum recovery is involved, most courts hold that it can be
waived, thus confining the class recovery to actual damages
and eliminating the bar of CPLR 901(b).”). In this manner,
the Second Circuit *450  explained, “Rule 23's procedural
requirements for class actions can be applied along with the
substantive requirement of CPLR 901(b).” 549 F.3d, at 144.
In sum, while phrased as responsive to the question whether
certain class actions may begin, § 901(b) is unmistakably
aimed at controlling how those **1468  actions must end. On
that remedial issue, Rule 23 is silent.


Any doubt whether Rule 23 leaves § 901(b) in control of the
remedial issue at the core of this case should be dispelled
by our Erie jurisprudence, including Hanna, which counsels
us to read Federal Rules moderately and cautions against
stretching a rule to cover every situation it could conceivably


reach.10 The Court states that “[t]here is no reason ... to read
Rule 23 as addressing only whether claims made eligible
for class treatment by some other law should be certified as
class actions.” Ante at 1438. To the contrary, Palmer, Ragan,
Cohen, Walker, Gasperini, and Semtek provide good reason to
look to the law that creates the right to recover. See supra at
1437–1439. That is plainly so on a more accurate statement
of what is at stake: Is there any reason to read Rule 23 as
authorizing a claim for relief when the State that created the
remedy disallows its pursuit on behalf of a class? None at all
is the answer our federal system should give.


Notably, New York is not alone in its effort to contain
penalties and minimum recoveries by disallowing class relief;
Congress, too, has precluded class treatment for certain
claims seeking a statutorily designated minimum recovery.
See, e.g., 15 U.S.C. § 1640(a)(2)(B) (Truth in Lending Act)
(“[I]n the case of a class action ... no minimum recovery
shall be applicable.”); § 1693m(a)(2)(B) (Electronic Fund
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*451  Transfer Act) (same); 12 U.S.C. § 4010(a)(2)(B)(i)
(Expedited Fund Availability Act) (same). Today's judgment
denies to the States the full power Congress has to keep
certain monetary awards within reasonable bounds. Cf. Beard
v. Kindler, 558 U.S. 53, ––––, 130 S.Ct. 612, 618–19, 175
L.Ed.2d 417 (2009) (“In light of ... federalism and comity
concerns ... it would seem particularly strange to disregard
state ... rules that are substantially similar to those to which
we give full force in our own courts.”). States may hesitate
to create determinate statutory penalties in the future if they
are impotent to prevent federal-court distortion of the remedy


they have shaped.11


By finding a conflict without considering whether Rule 23
rationally should be read to avoid any collision, the Court
unwisely and unnecessarily retreats from the federalism
principles undergirding Erie. Had the Court reflected on the
respect for state regulatory interests endorsed in our decisions,
it would have found no cause to interpret Rule 23 so woodenly
—and every **1469  reason not to do so. Cf. Traynor, 37
Tex. L.Rev., at 669 (“It is bad enough for courts to prattle
unintelligibly about choice of law, but unforgiveable when
inquiry might have revealed that there was no real conflict.”).


*452  II


Because I perceive no unavoidable conflict between Rule 23
and § 901(b), I would decide this case by inquiring “whether
application of the [state] rule would have so important an
effect upon the fortunes of one or both of the litigants that
failure to [apply] it would be likely to cause a plaintiff to
choose the federal court.” Hanna, 380 U.S. at 468, n. 9, 85
S.Ct. 1136. See Gasperini, 518 U.S. at 428, 116 S.Ct. 2211.


Seeking to pretermit that inquiry, Shady Grove urges that the
class-action bar in § 901(b) must be regarded as “procedural”
because it is contained in the CPLR, which “govern[s] the
procedure in civil judicial proceedings in all courts of the
state.” Brief for Petitioner 34 (quoting CPLR § 101; emphasis
in original). Placement in the CPLR is hardly dispositive. The
provision held “substantive” for Erie purposes in Gasperini
is also contained in the CPLR (§ 5501(c)), as are limitations
periods, § 201 et seq., prescriptions plainly “substantive” for
Erie purposes however they may be characterized for other
purposes, see York, 326 U.S. at 109–112, 65 S.Ct. 1464. See
also, e.g., 1 Restatement (Second) of Conflict of Laws §
133, Reporter's Note, p. 369 (1969) (hereinafter Restatement)
(“Under the rule of Erie ... the federal courts have classified


the burden of persuasion as to contributory negligence as
a matter of substantive law that is governed by the rule of
the State in which they sit even though the courts of that
State have characterized their rule as procedural for choice-of-
law purposes.”); Cook, “Substance” and “Procedure” in the
Conflict of Laws, 42 Yale L.J. 333 (1933).


Shady Grove also ranks § 901(b) as “procedural” because
“nothing in [the statute] suggests that it is limited to rights
of action based on New York state law, as opposed to federal
law or the law of other states”; instead it “applies to actions
seeking penalties under any statute.” Brief for Petitioner 35–
36. See also ante at 1457–1458 (STEVENS, J., concurring
in part and concurring in judgment) (Section 901(b) cannot
“be *453  understood as a rule that ... serves the function of
defining New York's rights or remedies” because its “text ...
expressly and unambiguously applies not only to claims based
on New York law but also to claims based on federal law or
the law of any other State.”).


It is true that § 901(b) is not specifically limited to claims
arising under New York law. But neither is it expressly
extended to claims arising under foreign law. The rule
prescribes, without elaboration either way, that “an action to
recover a penalty ... may not be maintained as a class action.”
We have often recognized that “general words” appearing in
a statute may, in fact, have limited application; “[t]he words
‘any person or persons,’ ” for example, “are broad enough to
comprehend every human being. But general words must not
only be limited to cases within the jurisdiction of the state, but
also to those objects to which the legislature intended to apply
them.” United States v. Palmer, 3 Wheat. 610, 631, 4 L.Ed.
471 (1818) (opinion for the Court by Marshall, C. J.). See also
Small v. United States, 544 U.S. 385, 388, 125 S.Ct. 1752,
161 L.Ed.2d 651 (2005) (“In law, a legislature that uses the
statutory phrase ‘any person’ may or may not mean to include
‘persons' outside the jurisdiction of the state.” (some internal
quotation marks omitted)); **1470  Flora v. United States,
362 U.S. 145, 149, 80 S.Ct. 630, 4 L.Ed.2d 623 (1960) (The
term “ ‘any sum’ is a catchall [phrase,] ... but to say this is not
to define what it catches.”).


Moreover, Shady Grove overlooks the most likely
explanation for the absence of limiting language: New York
legislators make law with New York plaintiffs and defendants
in mind, i.e., as if New York were the universe. See Baxter,
Choice of Law and the Federal System, 16 Stan. L.Rev. 1,
11 (1963) ( “[L]awmakers often speak in universal terms
but must be understood to speak with reference to their
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constituents.”); cf. Smith v. United States, 507 U.S. 197, 204,
n. 5, 113 S.Ct. 1178, 122 L.Ed.2d 548 (1993) (presumption
against extraterritoriality rooted in part in “the commonsense
notion that Congress generally legislates with domestic
concerns in mind”).


*454  The point was well put by Brainerd Currie in
his seminal article on governmental interest analysis in
conflict-of–laws cases. The article centers on a now-archaic
Massachusetts law that prevented married women from
binding themselves by contract as sureties for their husbands.
Discussing whether the Massachusetts prescription applied
to transactions involving foreign factors (a foreign forum,
foreign place of contracting, or foreign parties), Currie
observed:


“When the Massachusetts legislature addresses itself to the
problem of married women as sureties, the undeveloped
image in its mind is that of Massachusetts married women,
husbands, creditors, transactions, courts, and judgments. In
the history of Anglo–American law the domestic case has
been normal, the conflict-of-laws case marginal.” Married
Women's Contracts: A Study in Conflict–of–Laws Method,
25 U. Chi. L.Rev. 227, 231 (1958) (emphasis added).


Shady Grove's suggestion that States must specifically limit
their laws to domestic rights of action if they wish their
enactments to apply in federal diversity litigation misses the
obvious point: State legislators generally do not focus on an


interstate setting when drafting statutes.12


*455  Shady Grove also observes that a New York court
has applied § 901(b) to a federal claim for relief under the
Telephone Consumer Protection Act of 1991 (TCPA), 47
U.S.C. § 227, see Rudgayzer & Gratt v. Cape Canaveral
Tour & Travel, Inc., 22 App. Div.3d 148, 799 N.Y.S.2d 795
(2005), thus revealing § 901(b)'s “procedural” cast. Brief for
Petitioner 36. We note first that the TCPA itself calls for the
application of state law. See Rudgayzer, 22 App. Div.3d, at
149–150, 799 N.Y.S.2d, at 796–797 (federal action authorized
in state court “if otherwise permitted by the laws or rules of
the court of [the] State” (quoting 47 U.S.C. § 227(b)(3))).
See also Gottlieb v. Carnival Corp., 436 F.3d 335, 342 (2d
Cir.2006) (SOTOMAYOR, J.) **1471  (“Congress sought,
via the TCPA, to enact the functional equivalent of a state
law.”). The TCPA, the Supreme Court of Connecticut has
recognized, thus “carves out an exception to th[e] general
rule” that “when Erie ... is reversed ..., a state court hearing a
federal case is normally required to apply federal substantive
law”: “Under § 227(b)(3) ... it is state substantive law that


determines, as a preliminary matter, whether a federal action
under the act may be brought in state court.” Weber v. U.S.
Sterling Securities, Inc., 282 Conn. 722, 736, 924 A.2d
816, 826 (2007) (in TCPA action governed by New York
substantive law, § 901(b) applied even though the claim was
pursued in Connecticut state court).


Moreover, statutes qualify as “substantive” for Erie purposes
even when they have “procedural” thrusts as well. See, e.g.,
Cohen, 337 U.S, at 555, 69 S.Ct. 1221; cf. Woods v. Interstate
Realty Co., 337 U.S. 535, 536–538, and n. 1, 69 S.Ct.
1235, 93 L.Ed. 1524 (1949) (holding diversity case must be
dismissed based on state statute that, by its terms, governed
only proceedings in state court). Statutes of limitations are,
again, exemplary. They supply “substantive” law in diversity
suits, see York, 326 U.S. at 109–112, 65 S.Ct. 1464, even
though, as Shady Grove acknowledges, state courts often
apply the forum's limitations period as a “procedural” bar to
claims arising under the law of another State, see Reply Brief
24, n. 16; Tr. of Oral Arg. 16–17. See also *456  Restatement
§§ 142–143 (when adjudicating a foreign cause of action,
State may use either its own or the foreign jurisdiction's
statute of limitations, whichever is shorter). Similarly, federal
courts sitting in diversity give effect to state laws governing
the burden of proving contributory negligence, see Palmer
v. Hoffman, 318 U.S. 109, 117, 63 S.Ct. 477, 87 L.Ed. 645
(1943), yet state courts adjudicating foreign causes of action
often apply their own local law to this issue. See Restatement
§ 133 and Reporter's Note.


In short, Shady Grove's effort to characterize § 901(b)
as simply “procedural” cannot successfully elide this
fundamental norm: When no federal law or rule is dispositive
of an issue, and a state statute is outcome affective in the sense
our cases on Erie (pre and post-Hanna) develop, the Rules
of Decision Act commands application of the State's law in
diversity suits. Gasperini, 518 U.S. at 428, 116 S.Ct. 2211;
Hanna, 380 U.S. at 468, n. 9, 85 S.Ct. 1136; York, 326 U.S.
at 109, 65 S.Ct. 1464. As this case starkly demonstrates, if
federal courts exercising diversity jurisdiction are compelled
by Rule 23 to award statutory penalties in class actions
while New York courts are bound by § 901(b)'s proscription,
“substantial variations between state and federal [money
judgments] may be expected.” Gasperini, 518 U.S. at 430,
116 S.Ct. 2211 (quoting Hanna, 380 U.S. at 467–468, 85 S.Ct.
1136 (internal quotation marks omitted)). The “variation”
here is indeed “substantial.” Shady Grove seeks class relief
that is ten thousand times greater than the individual remedy
available to it in state court. As the plurality acknowledges,
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ante at 1448, forum shopping will undoubtedly result if a
plaintiff need only file in federal instead of state court to seek
a massive monetary award explicitly barred by state law. See
Gasperini, 518 U.S. at 431, 116 S.Ct. 2211 (“Erie precludes a
recovery in federal court significantly larger than the recovery


that would have been tolerated in state court.”).13 *457  The
“accident of diversity of **1472  citizenship,” Klaxon Co.
v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020,
85 L.Ed. 1477 (1941), should not subject a defendant to such
augmented liability. See Hanna, 380 U.S. at 467, 85 S.Ct.
1136 (“The Erie rule is rooted in part in a realization that
it would be unfair for the character or result of a litigation
materially to differ because the suit had been brought in a
federal court.”).


It is beyond debate that “a statutory cap on damages would
supply substantive law for Erie purposes.” Gasperini, 518
U.S. at 428, 116 S.Ct. 2211. See also id. at 439–440,
116 S.Ct. 2211 (STEVENS, J., dissenting) (“A state-law
ceiling on allowable damages ... is a substantive rule of
decision that federal courts must apply in diversity cases
governed by New York law.”); id. at 464, 116 S.Ct. 2211
(SCALIA, J., dissenting) (“State substantive law controls
what injuries are compensable and in what amount.”). In
Gasperini, we determined that New York's standard for
measuring the alleged excessiveness of a jury verdict was
designed to provide a control analogous to a damages cap.
Id. at 429, 116 S.Ct. 2211. The statute was framed as “a
procedural instruction,” we noted, “but the State's objective
[wa]s manifestly substantive.” Ibid.


Gasperini's observations apply with full force in this case. By
barring the recovery of statutory damages in a class action,
§ 901(b) controls a defendant's maximum liability in a suit
seeking such a remedy. The remedial provision could have
been written as an explicit cap: “In any class action seeking
statutory damages, relief is limited to the amount the named
plaintiff would have recovered in an individual suit.” That
New York's Legislature used other words to express the very
same meaning should be inconsequential.


We have long recognized the impropriety of displacing,
in a diversity action, state-law limitations on state-created
remedies. *458  See Woods, 337 U.S. at 538, 69 S.Ct. 1235
(in a diversity case, a plaintiff “barred from recovery in the
state court ... should likewise be barred in the federal court”);
York, 326 U.S. at 108–109, 65 S.Ct. 1464 (federal court sitting
in diversity “cannot afford recovery if the right to recover is
made unavailable by the State nor can it substantively affect


the enforcement of the right as given by the State”). Just
as Erie precludes a federal court from entering a deficiency
judgment when a State has “authoritatively announced that
[such] judgments cannot be secured within its borders,” Angel
v. Bullington, 330 U.S. 183, 191, 67 S.Ct. 657, 91 L.Ed.
832 (1947), so too Erie should prevent a federal court from
awarding statutory penalties aggregated through a class action
when New York prohibits this recovery. See also Ragan,
337 U.S. at 533, 69 S.Ct. 1233 (“Where local law qualifies
or abridges [a claim], the federal court must follow suit.
Otherwise there is a different measure of the cause of action
in one court than in the other, and the principle of Erie ... is
transgressed.”). In sum, because “New York substantive law
governs [this] claim for relief, New York law ... guide[s] the
allowable damages.” Gasperini, 518 U.S. at 437, 116 S.Ct.


2211.14


**1473  III


The Court's erosion of Erie's federalism grounding impels
me to point out the large irony in today's judgment. Shady
Grove is able to pursue its claim in federal court only by
virtue of the recent enactment of the Class Action Fairness Act
of 2005 (CAFA), 28 U.S.C. § 1332(d). In CAFA, Congress
opened federal-court doors to state-law-based class actions
so long as there is minimal diversity, at least 100 class
*459  members, and at least $5,000,000 in controversy. Ibid.


By providing a federal forum, Congress sought to check
what it considered to be the overreadiness of some state
courts to certify class actions. See, e.g., S.Rep. No. 109–
14, p. 4 (2005) (CAFA prevents lawyers from “gam[ing]
the procedural rules [to] keep nationwide or multi-state
class actions in state courts whose judges have reputations
for readily certifying classes.” (internal quotation marks
omitted)); id. at 22 (disapproving “the ‘I never met a class
action I didn't like’ approach to class certification” that “is
prevalent in state courts in some localities”). In other words,
Congress envisioned fewer—not more—class actions overall.
Congress surely never anticipated that CAFA would make
federal courts a mecca for suits of the kind Shady Grove
has launched: class actions seeking state-created penalties for
claims arising under state law—claims that would be barred
from class treatment in the State's own courts. Cf. Woods,
337 U.S. at 537, 69 S.Ct. 1235 (“[T]he policy of Erie ...
preclude[s] maintenance in ... federal court ... of suits to which


the State ha[s] closed its courts.”).15



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965102263&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965102263&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPS901&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949119616&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945117438&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947114133&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947114133&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947114133&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118393&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118393&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996139996&pubNum=708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121079&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1332&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0303776131&pubNum=0001503&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=TV&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0303776131&pubNum=0001503&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=TV&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949119616&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949119616&pubNum=0000708&originatingDoc=I7fc9b8e63cc311dfaad3d35f6227d4a8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Shady Grove Orthopedic Associates, P.A. v. Allstate Ins. Co., 559 U.S. 393 (2010)
130 S.Ct. 1431, 176 L.Ed.2d 311, 78 USLW 4246, 76 Fed.R.Serv.3d 397...


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 23


* * *


I would continue to approach Erie questions in a manner
mindful of the purposes underlying the Rules of Decision
Act and the Rules Enabling Act, faithful to precedent, and
respectful of important state interests. I would therefore hold
that the New York Legislature's limitation on the recovery of


statutory damages applies in this case, and would affirm the
Second Circuit's judgment.


All Citations


559 U.S. 393, 130 S.Ct. 1431, 176 L.Ed.2d 311, 78 USLW
4246, 76 Fed.R.Serv.3d 397, 10 Cal. Daily Op. Serv. 4000, 22
Fla. L. Weekly Fed. S 196


Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the


convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.


1 N.Y. Civ. Prac. Law Ann. § 901 (West 2006) provides:
“(a) One or more members of a class may sue or be sued as representative parties on behalf of all if:”
“1. the class is so numerous that joinder of all members, whether otherwise required or permitted, is impracticable;”
“2. there are questions of law or fact common to the class which predominate over any questions affecting only individual
members;”
“3. the claims or defenses of the representative parties are typical of the claims or defenses of the class;”
“4. the representative parties will fairly and adequately protect the interests of the class; and”
“5. a class action is superior to other available methods for the fair and efficient adjudication of the controversy.”
“(b) Unless a statute creating or imposing a penalty, or a minimum measure of recovery specifically authorizes the
recovery thereof in a class action, an action to recover a penalty, or minimum measure of recovery created or imposed
by statute may not be maintained as a class action.”


2 Rule 23(a) provides:
“(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of all members
only if:”
“(1) the class is so numerous that joinder of all members is impracticable;”
“(2) there are questions of law or fact common to the class;”
“(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and”
“(4) the representative parties will fairly and adequately protect the interests of the class.”
Subsection (b) says that “[a] class action may be maintained if Rule 23(a) is satisfied and if” the suit falls into one of three
described categories (irrelevant for present purposes).


3 Shady Grove had asserted jurisdiction under 28 U.S.C. § 1332(d)(2), which relaxes, for class actions seeking at least $5
million, the rule against aggregating separate claims for calculation of the amount in controversy. See Exxon Mobil Corp.
v. Allapattah Services, Inc., 545 U.S. 546, 571, 125 S.Ct. 2611, 162 L.Ed.2d 502 (2005).


4 Contrary to the dissent's implication, post at 1466–1467 we express no view as to whether state laws that set a ceiling
on damages recoverable in a single suit, see App. A to Brief for Respondent, are pre-empted. Whether or not those laws
conflict with Rule 23, § 901(b) does conflict because it addresses not the remedy, but the procedural right to maintain a
class action. As Allstate and the dissent note, several federal statutes also limit the recovery available in class actions.
See, e.g., 12 U.S.C. § 2605(f)(2)(B); 15 U.S.C. § 1640(a)(2)(B); 29 U.S.C. § 1854(c)(1). But Congress has plenary power
to override the Federal Rules, so its enactments, unlike those of the States, prevail even in case of a conflict.


5 But see, e.g., Asher v. Abbott Labs., 290 App. Div.2d 208, 737 N.Y.S.2d 4 (2002) (treble damages under N.Y. Gen. Bus.
Law § 340(5) are nonwaivable, wherefore class actions under that law are barred).


6 Our decision in Walker v. Armco Steel Corp., 446 U.S. 740, 100 S.Ct. 1978, 64 L.Ed.2d 659 (1980), discussed by the
dissent, post at 1462–1463, 1466–1467, n. 8, is not to the contrary. There we held that Rule 3 (which provides that a
federal civil action is “ ‘commenced’ ” by filing a complaint in federal court) did not displace a state law providing that “ ‘[a]n
action shall be deemed commenced, within the meaning of this article [the statute of limitations], as to each defendant, at
the date of the summons which is served on him ....’ ” 446 U.S. at 743, n. 4, 100 S.Ct. 1978 (quoting Okla. Stat., Tit. 12,
§ 97 (1971); alteration in original, emphasis added). Rule 3, we explained, “governs the date from which various timing
requirements of the Federal Rules begin to run, but does not affect state statutes of limitations” or tolling rules, which it did
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not “purpor[t] to displace.” 446 U.S. at 751, 750, 100 S.Ct. 1978. The texts were therefore not in conflict. While our opinion
observed that the State's actual-service rule was (in the State's judgment) an “integral part of the several policies served
by the statute of limitations,” id. at 751, 100 S.Ct. 1978, nothing in our decision suggested that a federal court may resolve
an obvious conflict between the texts of state and federal rules by resorting to the state law's ostensible objectives.


7 The dissent also suggests that we should read the Federal Rules “ ‘with sensitivity to important state interests' ” and “ ‘to
avoid conflict with important state regulatory policies.’ ” Post at 1463 (quoting Gasperini v. Center for Humanities, Inc., 518
U.S. 415, 427, n. 7, 438, n. 22, 116 S.Ct. 2211, 135 L.Ed.2d 659 (1996)). The search for state interests and policies that
are “important” is just as standardless as the “important or substantial” criterion we rejected in Sibbach v. Wilson & Co.,
312 U.S. 1, 13–14, 61 S.Ct. 422, 85 L.Ed. 479 (1941), to define the state-created rights a Federal Rule may not abridge.
If all the dissent means is that we should read an ambiguous Federal Rule to avoid “substantial variations [in outcomes]
between state and federal litigation,” Semtek Int'l Inc. v. Lockheed Martin Corp., 531 U.S. 497, 504, 121 S.Ct. 1021, 149
L.Ed.2d 32 (2001) (internal quotation marks omitted), we entirely agree. We should do so not to avoid doubt as to the
Rule's validity—since a Federal Rule that fails Erie 's forum-shopping test is not ipso facto invalid, see Hanna v. Plumer,
380 U.S. 460, 469–472, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965)—but because it is reasonable to assume that “Congress
is just as concerned as we have been to avoid significant differences between state and federal courts in adjudicating
claims,” Stewart Organization, Inc. v. Ricoh Corp., 487 U.S. 22, 37–38, 108 S.Ct. 2239, 101 L.Ed.2d 22 (1988) (Scalia,
J., dissenting). The assumption is irrelevant here, however, because there is only one reasonable reading of Rule 23.


8 The cases chronicled by the dissent, see post at 1461–1464, each involved a Federal Rule that we concluded could fairly
be read not to “control the issue” addressed by the pertinent state law, thus avoiding a “direct collision” between federal
and state law, Walker, 446 U.S. at 749, 100 S.Ct. 1978 (internal quotation marks omitted). But here, as in Hanna, supra
at 470, 85 S.Ct. 1136, a collision is “unavoidable.”


9 The concurrence claims that in Sibbach “[t]he Court ... had no occasion to consider whether the particular application of
the Federal Rules in question would offend the Enabling Act.” Post at 1454. Had Sibbach been applying the concurrence's
theory, that is quite true—which demonstrates how inconsistent that theory is with Sibbach. For conformity with the Rules
Enabling Act was the very issue Sibbach decided: The petitioner's position was that Rules 35 and 37 exceeded the
Enabling Act's authorization, 312 U.S. at 9, 13, 61 S.Ct. 422; the Court faced and rejected that argument, id. at 13–16,
61 S.Ct. 422, and proceeded to reverse the lower court for failing to apply Rule 37 correctly, id. at 16, 61 S.Ct. 422. There
could not be a clearer rejection of the theory that the concurrence now advocates.
The concurrence responds that the “the specific question of ‘the obligation of federal courts to apply the substantive law
of a state’ ” was not before the Court, post at 1454 (quoting Sibbach, supra at 9, 61 S.Ct. 422). It is clear from the context,
however, that this passage referred to the Erie prohibition of court-created rules that displace state law. The opinion
unquestionably dealt with the Federal Rules' compliance with § 2072(b), and it adopted the standard we apply here to
resolve the question, which does not depend on whether individual applications of the Rule abridge or modify state-law
rights. See 312 U.S. at 13–14, 61 S.Ct. 422. To the extent Sibbach did not address the Federal Rules' validity vis– &
Agrave; –vis contrary state law, Hanna surely did, see 380 U.S. at 472, 85 S.Ct. 1136, and it made clear that Sibbach's
test still controls, see 380 U.S. at 464–465, 470–471, 85 S.Ct. 1136.


10 The concurrence insists that we have misread Sibbach, since surely a Federal Rule that “in most cases” regulates
procedure does not do so when it displaces one of those “rare” state substantive laws that are disguised as rules of
procedure. Post at 1455 n. 13. This mistakes what the Federal Rule regulates for its incidental effects. As we have
explained, supra, at 1442–1443, most Rules have some effect on litigants' substantive rights or their ability to obtain a
remedy, but that does not mean the Rule itself regulates those rights or remedies.


11 The concurrence's approach, however, is itself unfaithful to the statute's terms. Section 2072(b) bans abridgement or
modification only of “substantive rights,” but the concurrence would prohibit pre-emption of “procedural rules that are
intimately bound up in the scope of a substantive right or remedy,” post at 1458. This would allow States to force a wide
array of parochial procedures on federal courts so long as they are “sufficiently intertwined with a state right or remedy.”
Post at 1455.


12 The concurrence implies that Sibbach has slipped into desuetude, apparently for lack of sufficient citations. See post at
1455–1456, n. 14. We are unaware of any rule to the effect that a holding of ours expires if the case setting it forth is
not periodically revalidated. In any event, the concurrence's account of our shunning of Sibbach is greatly exaggerated.
Hanna did not merely cite the case, but recognized it as establishing the governing rule. 380 U.S. at 464–465, 470–471,
85 S.Ct. 1136. Mississippi Publishing Corp. v. Murphree, 326 U.S. 438, 445–446, 66 S.Ct. 242, 90 L.Ed. 185 (1946),
likewise cited Sibbach and applied the same test, examining the Federal Rule, not the state law it displaced. True,
Burlington Northern R. Co. v. Woods, 480 U.S. 1, 107 S.Ct. 967, 94 L.Ed.2d 1 (1987), and for that matter Business
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Guides, Inc. v. Chromatic Communications Enterprises, Inc., 498 U.S. 533, 111 S.Ct. 922, 112 L.Ed.2d 1140 (1991), did
not cite Sibbach. But both cited and followed Hanna—which as noted held out Sibbach as setting forth the governing
rule. See Burlington Northern, supra at 5–6, 8, 107 S.Ct. 967; Business Guides,supra at 552–554, 111 S.Ct. 922. Thus,
while Sibbach itself may appear infrequently in the U.S. Reports, its rule—and in particular its focus on the Federal Rule
as the proper unit of analysis—is alive and well.
In contrast, Hanna's obscure obiter dictum that a court “need not wholly blind itself” to a Federal Rule's effect on a case's
outcome, 380 U.S. at 473, 85 S.Ct. 1136—which the concurrence invokes twice, post at 1452, 1455–1456, n. 14—has
never resurfaced in our opinions in the 45 years since its first unfortunate utterance. Nor does it cast doubt on Sibbach's
straightforward test: As the concurrence notes, Hanna cited Sibbach for that statement, 380 U.S. at 473, 85 S.Ct. 1136,
showing it saw no inconsistency between the two.


13 The concurrence is correct, post at 1453, n. 9, that under our disposition any rule that “really regulates procedure,”
Sibbach, supra at 14, 61 S.Ct. 422, will pre-empt a conflicting state rule, however “bound up” the latter is with substantive
law. The concurrence is wrong, however, that that result proves our interpretation of § 2072(b) implausible, post at 1453,
n. 9. The result is troubling only if one stretches the term “substantive rights” in § 2072(b) to mean not only state-law rights
themselves, but also any state-law procedures closely connected to them. Neither the text nor our precedent supports that
expansive interpretation. The examples the concurrence offers—statutes of limitations, burdens of proof, and standards
for appellate review of damages awards—do not make its broad definition of substantive rights more persuasive. They
merely illustrate that in rare cases it may be difficult to determine whether a rule “really regulates” procedure or substance.
If one concludes the latter, there is no pre-emption of the state rule; the Federal Rule itself is invalid.
The concurrence's concern would make more sense if many Federal Rules that effectively alter state-law rights “bound
up with procedures” would survive under Sibbach. But as the concurrence concedes, post at 1454, n. 10, very few would
do so. The possible existence of a few outlier instances does not prove Sibbach's interpretation is absurd. Congress may
well have accepted such anomalies as the price of a uniform system of federal procedure.


14 The concurrence argues that its approach is no more “taxing” than ours because few if any Federal Rules that are
“facially valid” under the Enabling Act will fail the concurrence's test. Post at 1453–1454, and n. 10. But that conclusion
will be reached only after federal courts have considered hundreds of state rules applying the concurrence's inscrutable
standard.


15 The concurrence insists that the task will be easier if courts can “conside[r] the nature and functions of the state law,”
post at 1454, n. 10, regardless of the law's “form,” post at 1449 (emphasis deleted), i.e., what the law actually says. We
think that amorphous inquiry into the “nature and functions” of a state law will tend to increase, rather than decrease, the
difficulty of classifying Federal Rules as substantive or procedural. Walking through the concurrence's application of its
test to § 901(b), post at 1457–1460, gives little reason to hope that its approach will lighten the burden for lower courts.


1 See also Gasperini v. Center for Humanities, Inc., 518 U.S. 415, 427, 116 S.Ct. 2211, 135 L.Ed.2d 659 (1996); E.
Chemerinsky, Federal Jurisdiction § 5.3, p. 327 (5th ed.2007) (hereinafter Chemerinsky); 17A J. Moore et al., Moore's
Federal Practice § 124.01[1] (3d ed.2009) (hereinafter Moore).


2 The Erie choice requires that the court consider “the twin aims of the Erie rule: discouragement of forum-shopping and
avoidance of inequitable administration of the laws.” Hanna v. Plumer, 380 U.S. 460, 468, 85 S.Ct. 1136, 14 L.Ed.2d 8
(1965); see also Gasperini, 518 U.S. at 427–428, 116 S.Ct. 2211 (describing Erie inquiry).


3 See Chemerinsky § 5.3, at 321 (observing that courts “have struggled to develop an approach that permits uniform
procedural rules to be applied in federal court while still allowing state substantive law to govern”).


4 Cf. Milam v. State Farm Mut. Auto. Ins. Co., 972 F.2d 166, 170 (C.A.7 1992) (Posner, J.) (holding that “where a state in
furtherance of its substantive policy makes it more difficult to prove a particular type of state-law claim, the rule by which it
does this, even if denominated a rule of evidence or cast in evidentiary terms, will be given effect in a diversity suit as an
expression of state substantive policy”); Moore § 124.09[2] (listing examples of federal courts that apply state evidentiary
rules to diversity suits). Other examples include state-imposed burdens of proof.


5 I thus agree with Justice GINSBURG, post at 1461–1463, that a federal rule, like any federal law, must be interpreted
in light of many different considerations, including “sensitivity to important state interests,” post at 1463, and “regulatory
policies,” post at 1460. See Stewart Organization, Inc. v. Ricoh Corp., 487 U.S. 22, 37–38, 108 S.Ct. 2239, 101 L.Ed.2d
22 (1988) (SCALIA, J., dissenting) (“We should assume ... when it is fair to do so, that Congress is just as concerned as
we have been to avoid significant differences between state and federal courts in adjudicating claims .... Thus, in deciding
whether a federal ... Rule of Procedure encompasses a particular issue, a broad reading that would create significant
disuniformity between state and federal courts should be avoided if the text permits”). I disagree with Justice GINSBURG,
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however, about the degree to which the meaning of federal rules may be contorted, absent congressional authorization
to do so, to accommodate state policy goals.


6 See also Ortiz v. Fibreboard Corp., 527 U.S. 815, 842, 845, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999) (adopting “limiting
construction” of Federal Rule of Civil Procedure 23 that, inter alia, “minimizes potential conflict with the Rules Enabling
Act”); Amchem Products, Inc. v. Windsor, 521 U.S. 591, 612–613, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997) (observing
that federal rules “must be interpreted in keeping with the Rules Enabling Act, which instructs that rules of procedure
‘shall not abridge, enlarge or modify any substantive right’ ”).


7 This understanding of the Enabling Act has been the subject of substantial academic criticism, and rightfully so. See, e.g.,
Wright § 4509, at 264, 269–270, 272; Ely, The Irrepressible Myth of Erie, 87 Harv. L.Rev. 693, 719 (1974) (hereinafter
Ely); see also R. Fallon, J. Manning, D. Meltzer, & D. Shapiro, Hart and Wechsler's, The Federal Courts and the Federal
System 593, n. 6 (6th ed.2009) (discussing Ely).


8 Justice SCALIA concedes as much, see ante at 1445–1446, but argues that insofar as I allow for the possibility that
a federal rule might violate the Enabling Act when it displaces a seemingly procedural state rule, my approach is itself
“unfaithful to the statute's terms,” which cover “substantive rights” but not “procedural rules,” ante at 1446, n. 11 (internal
quotation marks omitted). This is not an objection to my interpretation of the Enabling Act—that courts must look to
whether a federal rule alters substantive rights in a given case—but simply to the way I would apply it, allowing for the
possibility that a state rule that regulates something traditionally considered to be procedural might actually define a
substantive right. Justice Scalia's objection, moreover, misses the key point: In some instances, a state rule that appears
procedural really is not. A rule about how damages are reviewed on appeal may really be a damages cap. See Gasperini,
518 U.S. at 427, 116 S.Ct. 2211. A rule that a plaintiff can bring a claim for only three years may really be a limit on
the existence of the right to seek redress. A rule that a claim must be proved beyond a reasonable doubt may really
be a definition of the scope of the claim. These are the sorts of rules that one might describe as “procedural,” but they
nonetheless define substantive rights. Thus, if a federal rule displaced such a state rule, the federal rule would have
altered the State's “substantive rights.”


9 The plurality's interpretation of the Enabling Act appears to mean that no matter how bound up a state provision is with the
State's own rights or remedies, any contrary federal rule that happens to regulate “the manner and the means by which
the litigants' rights are enforced,” ante at 1442 (internal quotation marks omitted), must govern. There are many ways
in which seemingly procedural rules may displace a State's formulation of its substantive law. For example, statutes of
limitations, although in some sense procedural rules, can also be understood as a temporal limitation on legally created
rights; if this Court were to promulgate a federal limitations period, federal courts would still, in some instances, be required
to apply state limitations periods. Similarly, if the federal rules altered the burden of proof in a case, this could eviscerate
a critical aspect—albeit one that deals with how a right is enforced—of a State's framework of rights and remedies. Or if
a federal rule about appellate review displaced a state rule about how damages are reviewed on appeal, the federal rule
might be pre-empting a state damages cap. Cf. Gasperini, 518 U.S. at 427, 116 S.Ct. 2211.
Justice SCALIA responds that some of these federal rules might be invalid under his view of the Enabling Act because
they may not “really regulat[e] procedure.” Ante at 1447, n. 13 (internal quotation marks omitted). This response, of
course, highlights how empty the plurality's test really is. See n. 10, infra. The response is also limited to those rules that
can be described as “regulat[ing]” substance, ante at ––––; it does not address those federal rules that alter the right at
issue in the litigation, see Sibbach v. Wilson & Co., 312 U.S. 1, 13–14, 61 S.Ct. 422, 85 L.Ed. 479 (1941), only when
they displace particular state laws. Justice Scalia speculates that “Congress may well have accepted” the occasional
alteration of substantive rights “as the price of a uniform system of federal procedure.” Ante at 1446–1447, n. 13. Were
we forced to speculate about the balance that Congress struck, I might very well agree. But no speculation is necessary
because Congress explicitly told us that federal rules “shall not” alter “any” substantive right. § 2072(b).


10 It will be rare that a federal rule that is facially valid under 28 U.S.C. § 2072 will displace a State's definition of its own
substantive rights. See Wright § 4509, at 272 (observing that “unusual cases occasionally might arise in which ... because
of an unorthodox state rule of law, application of a Civil Rule ... would intrude upon state substantive rights”). Justice
Scalia's interpretation, moreover, is not much more determinative than mine. Although it avoids courts' having to evaluate
state law, it tasks them with figuring out whether a federal rule is really “procedural.” It is hard to know the answer to that
question and especially hard to resolve it without considering the nature and functions of the state law that the federal
rule will displace. The plurality's “ ‘test’ is no test at all—in a sense, it is little more than the statement that a matter is
procedural if, by revelation, it is procedural.” Id., § 4509 at 264.


11 The petitioner in Sibbach argued only that federal rules could not validly address subjects involving “important questions
of policy,” Supp. Brief of Petitioner, O.T.1940, No. 28, p. 7; see also Reply to Brief of Respondent, O.T.1940, No. 28, p.
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2 (summarizing that the petitioner argued only that “[t]he right not to be compelled to submit to a physical examination”
is “a ‘substantive’ right forbidden by Congress” to be addressed by the Federal Rules of Civil Procedure, “even though
in theory the right is not of the character determinative of litigation”). In the petitioner's own words, “[t]his contention ...
[did] not in itself involve the [applicable] law of Illinois,” ibid., and the petitioner in her briefing referenced the otherwise
applicable state law only “to show that [she] was in a position to make the contention,” ibid., that is, to show that the
federal court was applying a federal rule and not, under the Rules of Decision Act, applying state law, see id. at 3.


12 The plurality defends its view by including a long quote from two paragraphs of Sibbach. Ante at 1443–1444. But the
quoted passage of Sibbach describes only a facial inquiry into whether federal rules may “deal with” particular subject
matter. 312 U.S. at 13, 61 S.Ct. 422. The plurality's block quote, moreover, omits half of one of the quoted paragraphs,
in which the Court explained that the term “substantive rights” in the Enabling Act “certainly embraces such rights” as
“rights conferred by law to be protected and enforced,” such as “the right not to be injured in one's person by another's
negligence” and “to redress [such] infraction.” Ibid. But whether a federal rule, for example, enlarges the right “to redress
[an] infraction,” will depend on the state law that it displaces.


13 Put another way, even if a federal rule in most cases “really regulates procedure,” Sibbach, 312 U.S. at 14, 61 S.Ct. 422,
it does not “really regulat[e] procedure” when it displaces those rare state rules that, although “procedural” in the ordinary
sense of the term, operate to define the rights and remedies available in a case. This is so because what is procedural
in one context may be substantive in another. See Hanna, 380 U.S. at 471, 85 S.Ct. 1136; Guaranty Trust Co. v. York,
326 U.S. 99, 108, 65 S.Ct. 1464, 89 L.Ed. 2079 (1945).


14 Although this Court's decision in Hanna cited Sibbach, that is of little significance. Hanna did not hold that any seemingly
procedural federal rule will always govern, even when it alters a substantive state right; nor, as in Sibbach, was the
argument that I now make before the Court. Indeed, in Hanna we cited Sibbach's statement that the Enabling Act prohibits
federal rules that alter the rights to be adjudicated by the litigants, 312 U.S. at 13–14, 61 S.Ct. 422, for the proposition that
“a court, in measuring a Federal Rule against the standards contained in the Enabling Act ... need not wholly blind itself to
the degree to which the Rule makes the character and result of the federal litigation stray from the course it would follow
in state courts,” 380 U.S. at 473, 85 S.Ct. 1136. And most of our subsequent decisions that have squarely addressed
the framework for applying federal rules in diversity cases have not mentioned Sibbach at all but cited only Hanna. See,
e.g., Burlington Northern R. Co. v. Woods, 480 U.S. 1, 5, 107 S.Ct. 967, 94 L.Ed.2d 1 (1987).
Justice SCALIA notes that in Mississippi Publishing Corp. v. Murphree, 326 U.S. 438, 66 S.Ct. 242, 90 L.Ed. 185 (1946),
we used language that supported his view. See ante at 1442–1443. But in that case, we contemplated only that the
Federal Rule in question might have “incidental effects ... upon the rights of litigants,” explaining that “[t]he fact that the
application of Rule 4(f) will operate to subject petitioner's rights to adjudication by the district court for northern Mississippi”
rather than southern Mississippi “will undoubtedly affect those rights.” 326 U.S. at 445–446, 66 S.Ct. 242. There was
no suggestion that by affecting the method of enforcing the rights in that case, the federal rules could plausibly abridge,
enlarge, or modify the rights themselves.


15 Nor do I see how it follows from the dissent's premises that a class cannot be certified. The dissent contends that §
901(b) is a damages “limitation,” post at 1463, n. 2, 1464, 1464–1465, 1466, 1473, or “proscription,” post at 1466, n. 6,
1471, whereas Rule 23 “does not command that a particular remedy be available when a party sues in a representative
capacity,” post at 1465, and that consequently both provisions can apply. Yet even if the dissent's premises were correct,
Rule 23 would still control the question whether petitioner may certify a class, and § 901(b) would be relevant only to
determine whether petitioner, at the conclusion of a class-action lawsuit, may collect statutory damages.
It may be that if the dissent's interpretation of § 901(b) were correct, this class could not (or has not) alleged sufficient
damages for the federal court to have jurisdiction, see 28 U.S.C. § 1332(d)(6). But that issue was not raised in
respondent's motion to dismiss (from which the case comes to this Court), and it was not squarely presented to the Court.
In any event, although the lead plaintiff has “acknowledged that its individual claim” is for less than the required amount
in controversy, see 549 F.3d 137, 140 (C.A.2 2008), we do not know what actual damages the entire class can allege.
Thus, even if the Court were to adopt all of the dissent's premises, I believe the correct disposition would be to vacate
and remand for further consideration of whether the required amount in controversy has or can be met.


16 In its Erie analysis, the dissent observes that when sovereigns create laws, the enacting legislatures sometimes assume
those laws will apply only within their territory. See post at 1469–1471. That is a true fact, but it does not do very much
work for the dissent's position. For one thing, as the dissent observes, this Erie analysis is relevant only if there is no
conflict between Rule 23 and § 901(b), and the court can thus apply both. Post at 1469. But because, in my view, Rule
23 applies, the only question is whether it would violate the Enabling Act. See Hanna, 380 U.S. at 471, 85 S.Ct. 1136.
And that inquiry is different from the Rules of Decision Act, or Erie, inquiry. See id. at 469–471, 85 S.Ct. 1136.
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The dissent's citations, moreover, highlight simply that when interpreting statutes, context matters. Thus, we sometimes
presume that laws cover only domestic conduct and sometimes do not, depending upon, inter alia, whether it makes
sense in a given situation to assume that “the character of an act as lawful or unlawful must be determined wholly by
the law of the [place] where the act is done,” American Banana Co. v. United Fruit Co., 213 U.S. 347, 356, 29 S.Ct.
511, 53 L.Ed. 826 (1909). But in the context of § 901(b), a presumption against extraterritoriality makes little sense.
That presumption applies almost only to laws governing what people can or cannot do. Section 901(b), however, is not
directed to the conduct of persons but is instead directed to New York courts. Thus, § 901(b) is, by its own terms, not
extraterritorial insofar as it states that it governs New York courts. It is possible that the New York Legislature simply did
not realize that New York courts hear claims under other sources of law and that other courts hear claims under New
York law, and therefore mistakenly believed that they had written a limit on New York remedies. But because New York
set up § 901(b) as a general rule about how its courts operate, my strong presumption is to the contrary.


17 To be sure, one could imagine the converse story, that a legislature would create statutory penalties but dictate that
such penalties apply only when necessary to overcome the costs and inconvenience of filing a lawsuit, and thus are not
necessary in a class action. But it is hard to see how that narrative applies to New York, given that New York's penalty
provisions, on their face, apply to all plaintiffs, be they class or individual, and that § 901(b) addresses penalties that are
created under any source of state or federal law.


18 Justice GINSBURG asserts that class certification in this matter would “transform a $500 case into a $5,000,000 award.”
Post at 1460. But in fact, class certification would transform 10,000 $500 cases into one $5,000,000 case. It may be
that without class certification, not all of the potential plaintiffs would bring their cases. But that is true of any procedural
vehicle; without a lower filing fee, a conveniently located courthouse, easy-to-use federal procedural rules, or many other
features of the federal courts, many plaintiffs would not sue.


1 The Rules of Decision Act directs that, “[t]he laws of the several states, except where the Constitution or treaties of the
United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in
the courts of the United States, in cases where they apply.” 28 U.S.C. § 1652.


2 Justice STEVENS stakes out common ground on this point: “[F]ederal rules,” he observes, “must be interpreted with
some degree of ‘sensitivity to important state interests and regulatory policies,’ ... and applied to diversity cases against
the background of Congress' command that such rules not alter substantive rights and with consideration of ‘the degree
to which the Rule makes the character and result of the federal litigation stray from the course it would follow in state
courts,’ Hanna [v. Plumer ], 380 U.S. [460, 473, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965)].” Ante at 1449. (opinion concurring
in part and concurring in judgment). See also ante at 1450 (“A ‘state procedural rule, though undeniably procedural in
the ordinary sense of the term’ may exist ‘to influence substantive outcomes,’ ... and may in some instances become
so bound up with the state-created right or remedy that it defines the scope of that substantive right or remedy.” (some
internal quotation marks omitted)); ante at 1450 (“When a State chooses to use a traditionally procedural vehicle as a
means of defining the scope of substantive rights or remedies, federal courts must recognize and respect that choice.”).
Nevertheless, Justice STEVENS sees no reason to read Rule 23 with restraint in this particular case; the Federal Rule
preempts New York's damages limitation, in his view, because § 901(b) is “a procedural rule that is not part of New York's
substantive law.” Ante at 1448. This characterization of § 901(b) does not mirror reality, as I later explain. See infra at
1469–1473. But a majority of this Court, it bears emphasis, agrees that Federal Rules should be read with moderation
in diversity suits to accommodate important state concerns.


3 Even in the mine-run case, a class action can result in “potentially ruinous liability.” Advisory Committee's Notes on
Fed. Rule Civ. Proc. 23, 28 U.S.C.App., p. 143. A court's decision to certify a class accordingly places pressure on the
defendant to settle even unmeritorious claims. See, e.g., Coopers & Lybrand v. Livesay, 437 U.S. 463, 476, 98 S.Ct. 2454,
57 L.Ed.2d 351 (1978). When representative plaintiffs seek statutory damages, pressure to settle may be heightened
because a class action poses the risk of massive liability unmoored to actual injury. See, e.g., Ratner v. Chemical Bank
New York Trust Co., 54 F.R.D. 412, 416 (S.D.N.Y.1972) (exercising “considerable discretion of a pragmatic nature”
to refuse to certify a class because the plaintiffs suffered negligible actual damages but sought statutory damages of
$13,000,000).


4 See, e.g., In re Automotive Refinishing Paint Antitrust Litigation, 515 F.Supp.2d 544, 549–551 (E.D.Pa.2007); Leider
v. Ralfe, 387 F.Supp.2d 283, 289–292 (S.D.N.Y.2005); Dornberger v. Metropolitan Life Insurance Co., 182 F.R.D. 72,
84 (S.D.N.Y.1999). See also Weber v. U.S. Sterling Securities, Inc., 282 Conn. 722, 738–739, 924 A.2d 816, 827–828
(2007) (section 901(b) applied in Connecticut state court to action governed by New York substantive law).


5 Shady Grove projects that a dispensation in favor of Allstate would require “courts in all diversity class actions ... [to]
look to state rules and decisional law rather than to Rule 23 ... in making their class certification decisions.” Brief for
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Petitioner 55. This slippery-slope projection is both familiar and false. Cf. R. Bork, The Tempting of America 169 (1990)
(“Judges and lawyers live on the slippery slope of analogies; they are not supposed to ski it to the bottom.”). In this
case, CPLR § 901(a) lists the state-law prerequisites for class certification, but Allstate does not contend that § 901(a)
overrides Rule 23. Brief for Respondent 18 (“There is no dispute that the criteria for class certification under state law
do not apply in federal court; that is the ground squarely occupied by Rule 23.”). Federal courts sitting in diversity have
routinely applied Rule 23's certification standards, rather than comparable state provisions. See, e.g., In re New Motor
Vehicles Canadian Export Antitrust Litigation, 522 F.3d 6, 18–24 (C.A.1 2008); Order and Reasons in In re Katrina Canal
Breaches Consolidated Litigation, Civ. Action No. 05–4182, 2009 WL 2447846 (E.D.La. Aug. 6, 2009).


6 The Court disputes the strength of the evidence of legislative intent, see ante at 1440, but offers no alternative account
of § 901(b)'s purpose. Perhaps this silence indicates how very hard it would be to ascribe to § 901(b) any purpose bound
up with the fairness and efficiency of processing cases. On its face, the proscription is concerned with remedies, i.e., the
availability of statutory damages in a lawsuit. Legislative history confirms this objective, but is not essential to revealing it.


7 There is, of course, a difference between “justly administering [a] remedy,” Sibbach v. Wilson & Co., 312 U.S. 1, 14, 61
S.Ct. 422, 85 L.Ed. 479 (1941), and prescribing the content of that remedy; if Rule 23 can be read to increase a plaintiff's
recovery from $1,000,000 to some greater amount, the Rule has arguably “enlarge[d] ... [a] substantive right” in violation
of the Rules Enabling Act. 28 U.S.C. § 2072(b). The plurality appears to acknowledge this point, stating that the Federal
Rules we have found to be in compliance with the Act have not “altered ... available remedies.” Ante at 1443. But the
Court's relentless reading of Rule 23 today does exactly that: The Federal Rule, it says, authorizes the recovery of class-
size statutory damages even though the New York provision instructs that such penalties shall not be available.


8 The Court states that “[w]e cannot rewrite [a state law] to reflect our perception of legislative purpose.” Ante at 1440.
But we can, of course, interpret the Federal Rules in light of a State's regulatory policy to decide whether and to what
extent a Rule preempts state law. See supra at 1461–1463. Just as we read Federal Rule 3 in Walker v. Armco Steel
Corp., 446 U.S. 740, 751, 100 S.Ct. 1978, 64 L.Ed.2d 659 (1980), not to govern when a suit commences for purposes
of tolling a state statute of limitations (although the Rule indisputably controls when an action commences for federal
procedural purposes), so too we could read Rule 23 not to direct when a class action may be maintained for purposes of
recovering statutory damages prescribed by state law. On this reading of Rule 23, no rewriting of § 901(b) is necessary
to avoid a conflict.


9 The New York Legislature appears to have anticipated this result. In discussing the remedial bar effected by § 901(b), the
bill's sponsor explained that a “statutory class action for actual damages would still be permissible.” S. Fink, [Sponsor's]
Memorandum, Bill Jacket, L. 1975, Ch. 207. See also State Consumer Protection Board Memorandum (May 29, 1975),
Bill Jacket, L. 1975, Ch. 207. On this understanding, New York courts routinely authorize class actions when the class
waives its right to receive statutory penalties. See, e.g., Cox v. Microsoft Corp., 8 A.D.3d 39, 778 N.Y.S.2d 147 (2004);
Pesantez v. Boyle Env. Servs., Inc., 251 A.D.2d 11, 673 N.Y.S.2d 659 (1998); Ridge Meadows Homeowners' Assn., Inc.
v. Tara Development Co., 242 A.D.2d 947, 665 N.Y.S.2d 361 (1997); Super Glue Corp. v. Avis Rent A Car System, Inc.,
132 A.D.2d 604, 517 N.Y.S.2d 764 (1987); Weinberg v. Hertz Corp., 116 A.D.2d 1, 499 N.Y.S.2d 693 (1986).


10 The plurality notes that “we have rejected every statutory challenge to a Federal Rule that has come before us.” Ante
at 1442. But it omits that we have interpreted Rules with due restraint, including Rule 23, thus diminishing prospects for
the success of such challenges. See Ortiz v. Fibreboard Corp., 527 U.S. 815, 842, 119 S.Ct. 2295, 144 L.Ed.2d 715
(1999); Amchem Products, Inc. v. Windsor, 521 U.S. 591, 612–613, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997); supra at
1437–1440.


11 States have adopted a variety of formulations to limit the use of class actions to gain certain remedies or to pursue certain
claims, as illustrated by the 96 examples listed in Allstate's brief. Apps. to Brief for Respondent. The Court's “one-size-
fits-all” reading of Rule 23, ante at 1437, likely prevents the enforcement of all of these statutes in diversity actions—
including the numerous state statutory provisions that, like § 901(b), attempt to curb the recovery of statutory damages.
See, e.g., Cal. Civ.Code Ann. § 2988.5(a)(2) (West 1993); Colo.Rev.Stat. Ann. § 12–14.5–235(d) (2009); Conn. Gen.Stat.
§ 36a–683(a) (2009); Haw.Rev.Stat. § 489–7.5(b)(1) (2008); Ind.Code § 24–4.5–5–203(a)(2) (2004); Ky.Rev.Stat. Ann.
§ 367.983(1)(c) (West 2006); Mass. Gen. Laws, ch. 167B, § 20(a)(2)(B) (2008); Mich. Comp. Laws Ann. § 493.112(3)(c)
(West 2005); N.M. Stat. Ann. § 58–16–15(B) ( Lexis 2004); Ohio Rev.Code Ann. § 1351.08(A) (West 2004); Okla. Stat.,
Tit. 14A, § 5–203(1) (2007 Supp.); Wyo. Stat. Ann. § 40–19–119(a)(iii) (2009).


12 Shady Grove's argument that § 901(b) is procedural based on its possible application to foreign claims is also out of sync
with our Erie decisions, many of them involving state statutes of similarly unqualified scope. The New Jersey law at issue
in Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 544, n. 1, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), for example,
required plaintiffs to post a bond as security for costs in “any [stockholder's derivative] action.” (quoting 1945 N.J. Laws
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ch. 131 (emphasis added)). See also, e.g., Walker, 446 U.S. at 742–743, and n. 4, 100 S.Ct. 1978 (Oklahoma statute
deemed “[a]n action” commenced for purposes of the statute of limitations upon service of the summons (quoting Okla.
Stat., Tit. 12, § 97 (1971))). Our characterization of a state statute as substantive for Erie purposes has never hinged
on whether the law applied only to domestic causes of action. To the contrary, we have ranked as substantive a variety
of state laws that the state courts apply to federal and out-of-state claims, including statutes of limitations and burden-
of-proof prescriptions. See infra at 1471.


13 In contrast, many “state rules ostensibly addressed to procedure,” ante at 1441 (majority opinion)—including pleading
standards and rules governing summary judgment, pretrial discovery, and the admissibility of certain evidence—would
not so hugely impact forum choices. It is difficult to imagine a scenario that would promote more forum shopping than
one in which the difference between filing in state and federal court is the difference between a potential award of $500
and one of $5,000,000.


14 There is no question that federal courts can “give effect to the substantive thrust of [§ 901(b)] without untoward alteration
of the federal scheme for the trial and decision of civil cases.” Gasperini, 518 U.S. at 426, 116 S.Ct. 2211. There is no risk
that individual plaintiffs seeking statutory penalties will flood federal courts with state-law claims that could be managed
more efficiently on a class basis; the diversity statute's amount-in-controversy requirement ensures that small state-law
disputes remain in state court.


15 It remains open to Congress, of course, to exclude from federal-court jurisdiction under the Class Action Fairness Act of
2005, 28 U.S.C. § 1332(d), claims that could not be maintained as a class action in state court.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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308 F.R.D. 537
United States District Court, D. Minnesota.


UNITY HEALTHCARE, INC., Dr. Thomas
H. Johnson Housing With Services,
Inc., and Beth Balenger, Plaintiffs,


v.
COUNTY OF HENNEPIN, a government
entity incorporated under the laws of the


State of Minnesota, Hennepin County
Human Services and Public Health


Department, Robin Rohr, John Doe 1
through John Doe 15, Jane Doe 16 through
Jane Doe 30, Meridian Services, Inc., Lucy
Stewart, individually, People Incorporated,


Angela Reid, individually, Carrie Davies,
individually, Axis Healthcare, LLC, and
Mary Blegen, individually, Defendants.


Case No. 14–CV–114 (JNE/JJK).
|


Signed June 25, 2015.


Synopsis
Background: Providers of housing and medical services
for elderly and disabled adults commenced action against
providers of case management services to elderly and
disabled adults who receive federal and state waiver benefits
for services administered in community settings, among
others, alleging defamation and tortious interference with
existing contracts, among other claims. Plaintiffs moved to
dismiss under Minnesota's anti-Strategic Lawsuits Against
Public Participation (SLAPP) statutes.


Holdings: The District Court, Joan N. Ericksen, J., adopting
the report and recommendation of Jeffrey J. Keyes, United
States Magistrate Judge, held that:


anti-SLAPP law irreconcilably conflicted with Federal Rules
of Civil Procedure, and therefore could not be applied, and


anti-SLAPP law irreconcilably conflicted with Seventh
Amendment right to jury trial, and therefore could not be
applied.


Motion denied.


Attorneys and Law Firms


*539  Lateesa T. Ward, Esq., and Tekia S. Jefferson, Esq.,
Ward & Ward, P.C., for Plaintiffs.


Daniel P. Rogan, Esq., and Daniel D. Kaczor, Esq., Hennepin
County Attorney's Office, for Defendants Hennepin County,
Hennepin County Human Services and Public Health
Department, and Robin Rohr.


Eugene C. Shermoen, Jr., Esq., Sarah E. Bushnell, Esq.,
and Timothy J. Carrigan, Esq., Arthur, Chapman, Kettering,
Smetak & Pikala, PA, for Defendants Meridian Services, Inc.,
and Lucy Stewart.


Daniel R. Olson, Esq., Jeffrey D. Klobucar, Esq., and
Jonathan P. Norrie, Esq., Bassford Remele, PA, for
Defendants People Incorporated, and Angela Reid.


ORDER


JOAN N. ERICKSEN, District Judge.


This matter is before the Court on objections to the Magistrate
Judge's April 16, 2015 Report and Recommendation. The
Report and Recommendation concludes that the motion to
dismiss procedures established by Minnesota's anti-SLAPP
law, Minn.Stat. §§ 554.01–.05, cannot be applied in federal
court because they conflict with Federal Rules of Civil
Procedure 12 and 56 and violate the Seventh Amendment. It
therefore recommends denying Meridian Services, Inc. and
Lucy Stewart's motion to dismiss brought pursuant to the anti-
SLAPP law.


The applicability of state anti-SLAPP laws in federal court
has become a commonly litigated issue. See, e.g., Abbas
v. Foreign Policy Grp., L.L.C., 783 F.3d 1328, 1333–35
(D.C.Cir.2015) (holding that the District of Columbia's anti-
SLAPP law could not be applied in federal court because it
conflicted with Rules 12 and 56); *540  Godin v. Schencks,
629 F.3d 79, 88 (1st Cir.2010) (holding that Maine's anti-
SLAPP law did not conflict with Federal Rules 12 and 56);
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U.S. ex rel. Newsham v. Lockheed Missiles & Space Co., 190
F.3d 963, 972–73 (9th Cir.1999) (holding that California's
anti-SLAPP law did not conflict with Federal Rules 12 and
56). However, the Eighth Circuit has not addressed the issue,
and it appears that no federal district court has yet ruled on the
applicability of Minnesota's anti-SLAPP law in federal court.


The Court, having conducted a de novo review of the record,
finds that Minnesota's anti-SLAPP law is inapplicable in this
case because it conflicts with Federal Rule of Civil Procedure
56. Therefore, the Court adopts the recommendation that
Defendants' anti-SLAPP motion be denied. The Court
expresses no opinion as to whether the anti-SLAPP law
conflicts with Rule 12, whether the law is invalid under the
Seventh Amendment, or whether Defendants would prevail
on their anti-SLAPP motion if the law were applicable.


BACKGROUND


Plaintiffs filed an eleven-count complaint against several
Defendants, including Meridian and Stewart. Meridian and
Stewart filed a motion to dismiss pursuant to Federal Rule
of Civil Procedure 12 and to Minnesota's anti-SLAPP law.
In a December 2, 2014 Order, the Court granted in part and
denied in part the Rule 12 portion of the motion, finding that
Plaintiffs properly stated defamation and tortious interference
with existing contracts claims against Meridian and Stewart
but dismissing the remaining claims against them. The
Court referred the anti-SLAPP portion of the motion to the
Magistrate Judge for a Report and Recommendation.


Minnesota's anti-SLAPP law immunizes from liability
“[l]awful conduct or speech that is genuinely aimed in whole
or in part at procuring favorable government action” unless
the speech “constitutes a tort or a violation of a person's
constitutional rights.” Minn.Stat. § 554.03. After a motion
is filed seeking immunity under the anti-SLAPP law, the
court must determine whether the party seeking dismissal
has made a threshold showing that the underlying “claim
materially relates to an act of the moving party that involves
public participation.” Minn.Stat. § 554.02, subd. 1. If the
moving party has made its threshold showing, the second
step is to determine whether “the responding party has
produced clear and convincing evidence that the acts of the
moving party are not immunized from liability.” Minn.Stat. §
554.02, subd. 2(3). The Minnesota Supreme Court has held
that the responding party cannot meet its burden through
reliance on the allegations but must “produce evidence to


defeat an anti-SLAPP motion.” Leiendecker v. Asian Women
United of Minnesota, 848 N.W.2d 224, 233 (Minn.2014).
The responding party bears the burden of proof, production,
and persuasion. Id. at 231. In addition, the responding party
must typically meet these burdens without discovery because,
upon the filing of an anti-SLAPP motion, “discovery must be
suspended pending the final disposition of the motion,” unless
the responding party can show “good cause” for “specified
and limited discovery.” Minn.Stat. § 554.02, subd. 2(1). If the
moving party prevails on its anti-SLAPP motion, it is entitled
to attorney fees and can petition the court for damages. Id. at
§ 554.04.


The Magistrate Judge recommends denying the anti-SLAPP
motion because Minnesota's anti-SLAPP law conflicts with
Rules 12 and 56 and violates the Seventh Amendment right
to a jury trial. Meridian and Stewart filed a timely objection
to the recommendation.


DISCUSSION


 To resolve a conflict between state law and a Federal Rule, a
court must first determine whether the Rule is “ ‘sufficiently
broad’ to cause a ‘direct collision’ with the state law or,
implicitly, to ‘control the issue’ before the court, thereby
leaving no room for the operation of that law.” Burlington
N. R.R. Co. v. Woods, 480 U.S. 1, 4–5, 107 S.Ct. 967, 94
L.Ed.2d 1 (1987) (quoting Walker v. Armco Steel Corp., 446
U.S. 740, 749–50, & n. 9, 100 S.Ct. 1978, 64 L.Ed.2d 659
(1980)); see also  *541  Shady Grove Orthopedic Associates,
P.A. v. Allstate Ins. Co., 559 U.S. 393, 398, 130 S.Ct. 1431,
176 L.Ed.2d 311 (2010). If the Rule sufficiently covers the
question in dispute, a court must apply the Rule unless it
violates the Rules Enabling Act or the Constitution. Hanna
v. Plumer, 380 U.S. 460, 470–71, 85 S.Ct. 1136, 14 L.Ed.2d
8 (1965).


Conflicts between the Federal Rules and state anti-SLAPP
laws focus, generally speaking, on Rules 12 and 56. See,
e.g., Abbas, 783 F.3d at 1334. Here, the Rule 12 motions
and issues have already been decided. The remaining pre-
trial issues before the Court will involve Rule 56, not Rule
12. If Defendants' anti-SLAPP motion were granted, it would
interfere with the Court's ability to decide potential Rule 56
issues. Accordingly, the Court focuses on the conflict between
Rule 56 and Minnesota's anti-SLAPP law and sets to the side
any potential conflict with Rule 12. If Rule 56 is sufficiently
broad to directly collide with the anti-SLAPP law, the Court
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cannot apply the anti-SLAPP law, unless Rule 56 violates the
Rules Enabling Act or the Constitution.


 Rule 56 collides head-on with Minnesota's anti-SLAPP law
for two questions at issue. The first question concerns how
much discovery must occur before the Court determines
whether to dismiss Plaintiffs' properly pleaded claims before
trial. Rule 56 allows a party to move for summary judgment
on claims, and a court must grant the motion if the movant
shows there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of
law. Fed.R.Civ.P. 56(a). But, “summary judgment [must]
be refused where the nonmoving party has not had the
opportunity to discover information that is essential to his
opposition.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
250 n. 5, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). By
contrast, upon the filing of an anti-SLAPP motion under
Minnesota's law, “discovery must be suspended pending
the final disposition of the motion, including any appeal;
provided that the court may, on motion and after a hearing
and for good cause shown, order that specified and limited
discovery be conducted.” Minn.Stat. § 554.02, subd. 2(1).


 The restrictive standard for discovery under the anti-
SLAPP law is oil to the water of Rule 56's more permissive
standard. Rule 56 makes discovery the norm and “ensures
that adequate discovery will occur before summary judgment
is considered.” Metabolife Int'l, Inc. v. Wornick, 264 F.3d
832, 846 (9th Cir.2001) (quoting Rogers v. Home Shopping
Network, Inc., 57 F.Supp.2d 973, 982 (C.D.Cal.1999)). The
anti-SLAPP law makes discovery the exception and forces a
“court to test the plaintiff's evidence before the plaintiff has
completed discovery.” Id. (quoting Rogers, 57 F.Supp.2d at
980). While the anti-SLAPP law permits further discovery
upon a showing of good cause, Rule 56 does not place that
hurdle in the path of a party seeking to obtain information
to avoid pre-trial dismissal of its properly pleaded claims.
Because the limited discovery mandated in Minn.Stat. §
554.02 collides with Rule 56, the Court cannot apply the state
law's discovery rules.


In this matter, the parties have not had the opportunity to
complete discovery. Under Rule 56, it is too soon for the Court
to test the sufficiency of Plaintiffs' evidence in support of their
properly pleaded claims.


 The second question concerns the standard the Court should
apply to determine whether Plaintiffs' properly pleaded claims
are supported by evidence sufficient to survive pre-trial


dismissal. Rule 56 and the anti-SLAPP law both speak to this
issue, but not with one voice. Under Rule 56, a plaintiff's well-
pleaded claims survive a defendant's motion for summary
judgment if the plaintiff can point to evidence showing a
genuine issue of material fact. “[T]he judge's function is not
himself to weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue for
trial.” Anderson, 477 U.S. at 249, 106 S.Ct. 2505. Moreover,
all inferences must be drawn in favor of the nonmoving party.
Id. at 255, 106 S.Ct. 2505.


 By contrast, the anti-SLAPP law requires a court to determine
whether the nonmoving party has “produced clear and
convincing evidence that the acts of the moving party are
not immune from liability.” Minn.Stat. § 554.02, subd. 2(3).
Inferences are not drawn in favor of the nonmoving party.
*542  Rather, the nonmoving party bears the burden of


production, proof, and persuasion. Leiendecker, 848 N.W.2d
at 231. If the Court finds that the nonmoving party has failed
to meet its burden, then the Court must dismiss the party's
claims. The Minnesota Supreme Court has described the
difference between Minnesota's anti-SLAPP and summary
judgment standards this way:


Under the anti-SLAPP statutes, therefore, the court is
required to dismiss the claim, even in the face of genuine
issues of material fact, if the responding party has failed
to carry its burden of persuasion that the moving party is
not immune by clear and convincing evidence. Under a
summary-judgment standard, by contrast, genuine issues of
material fact preclude summary judgment. Thus, the two
standards, which operate differently when genuine issues
of material fact exist, are incompatible with one another.
Id. (emphasis in original).


 Minnesota's anti-SLAPP law turns judges into pre-trial
factfinders who must decide factual disputes by assessing
credibility and weighing evidence, and they must do so
without drawing inferences in favor of the nonmoving party.
This standard is anathema to the standard under Rule 56. Cf.
Abbas, 783 F.3d at 1334 (“In short, unlike the D.C. Anti–
SLAPP Act, the Federal Rules do not require a plaintiff to
show a likelihood of success on the merits in order to avoid
pre-trial dismissal.”).


Meridian and Stewart raise several unavailing arguments with
respect to whether Rule 56 and Minnesota's anti-SLAPP law
conflict. First, they argue that any conflict between Rule
56 and the anti-SLAPP law here is hypothetical because
Plaintiffs' evidence is insufficient to support their tort claims
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under either the anti-SLAPP or the Rule 56 standard. If
Meridian and Stewart are correct, then they should file a
motion for summary judgment once discovery is complete
and allow the Court to assess the evidence in the time and
manner set forth in Rule 56.


Second, they argue that the anti-SLAPP law serves a
distinct function—providing immunity for conduct aimed at
procuring favorable government action—and thus answers
different questions than do the Federal Rules. The fact that
the anti-SLAPP law serves a different, narrower function than
Rule 56 does not save it from colliding with Rule 56 when
both purport to instruct the Court how to handle the pre-trial
issues remaining in the case.


 Third, Meridian and Stewart argue that Rules 12 and 56
are not the exclusive means to dispose of unmeritorious
claims and that Congress did not intend for Rules 12 and
56 to preclude other rules for dismissing actions. However,
Congress, not Minnesota, has the power to create exceptions
to the Federal Rules in federal court. See Shady Grove, 559
U.S. at 400, 130 S.Ct. 1431. When states enact exceptions
that directly collide with valid Federal Rules, federal courts
cannot apply those exceptions.


 Fourth, Meridian and Stewart argue that the anti-SLAPP
law is substantive and thus cannot be supplanted by federal
procedural rules. However, “if a matter is covered by a
Federal Rule the federal courts must apply the Rule without
regard to whether the matter might arguably be labeled as
substantive or procedural.” In re Baycol Products Litig.,
616 F.3d 778, 786 (8th Cir.2010) (quotation marks omitted).
“[T]he full-blown Erie analysis—first determining whether
a matter is substantive or procedural and then applying state
law on substantive matters—does not apply if the matter in
question is covered by a Federal Rule of Civil Procedure.”
Hiatt v. Mazda Motor Corp., 75 F.3d 1252, 1258 (8th
Cir.1996). “[F]ederal courts should look beyond the terms
of an applicable Federal Rule only if there is some question
whether the scope of the Federal Rule in fact is sufficiently
broad to control the issue before the Court.” Id. (quotation
marks omitted).


Because Rule 56 and Minnesota's anti-SLAPP law cannot be
brought into harmony, the Court cannot apply the anti-SLAPP
law, unless Rule 56 violates the Rules Enabling Act or the
Constitution. The Supreme Court has never held that a Federal
Rule was invalid under the Rules Enabling Act. Defendants
concede that Rule 56 is valid and constitutional. Accordingly,


the Court cannot *543  apply the state anti-SLAPP law, and
Defendants' motion pursuant to the state law must be denied.


CONCLUSION


Based on the files, records, and proceedings herein, and for
the reasons stated above, IT IS ORDERED THAT:


1. Defendants Meridian and Stewart's motion to dismiss
brought pursuant to Minnesota's anti-SLAPP law
[Docket No. 125] is denied.


2. The Court adopts the Report and Recommendation's
[Docket No. 198] conclusion that the anti-SLAPP
motion should be denied.


REPORT AND RECOMMENDATION


JEFFREY J. KEYES, United States Magistrate Judge.


INTRODUCTION


Unity Healthcare, Inc. (“Unity”), Dr. Thomas H. Johnson
Housing With Services, Inc. (“HWS”), and Beth Balenger, the
plaintiffs in this case, provide housing and medical services
for elderly and disabled adults. Two of the defendants,
Meridian Services, Inc. (“Meridian”) and Lucy Stewart,
provide case management services to elderly and disabled
adults who receive federal and state waiver benefits for
services administered in community settings. Stewart is
Meridian's employee, and she provided case management
services for at least one of the plaintiffs' clients. As is relevant
to this report and recommendation, the plaintiffs assert a
defamation claim against Meridian and Stewart alleging that
in August 2012, Stewart caused a false police report to
be filed claiming that one of the plaintiffs' clients, Client
A, was being sexually and physically abused by a Unity
employee. The plaintiffs also allege that Stewart called an
ambulance and demanded that Client A be removed from the
care of Unity and HWS because Client A was endangered
and needed a medical examination. The plaintiffs assert a
second claim for tortious interference with contract against
Meridian and Stewart in which they allege that the plaintiffs
had contracts with Client A, Meridian and Stewart knew about
those contracts, and Meridian and Stewart procured a breach
of the contracts when Stewart had an ambulance remove
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Client A from Unity without justification, causing Unity and
HWS to lose money.


Meridian and Stewart filed a motion to dismiss the
plaintiffs' state-law defamation and tortious-interference
claims, arguing that such claims are barred by Minnesota's


anti-SLAPP1 statutes, codified at Minnesota Statutes sections
554.01–.05. The District Court referred this motion to this
Court for proposed findings of fact and recommendations.
(Doc. No. 141 at 26, § III, ¶ 2.b.) The anti-SLAPP statutes
provide that: “[l]awful conduct or speech that is genuinely
aimed in whole or in part at procuring favorable government
action is immune from liability, unless the conduct or speech
constitutes a tort or a violation of a person's constitutional
rights.” Minn.Stat. § 554.03. To deter lawsuits concerning a
defendant's lawful conduct or speech that is genuinely aimed
at procuring favorable government action, “Minnesota's anti-
SLAPP statutes authorize an anti-SLAPP motion, which is
a motion to secure dismissal ‘on grounds that the claim
materially relates to an act of the moving party that involves
public participation.’ ” Leiendecker, 848 N.W.2d at 228
(quoting Minn.Stat. § 554.02, subd. 1); see also Minn.Stat.
§ 554.02, subd. 2 (establishing a procedure for resolving a
motion in a judicial proceeding to dispose of a claim in a
SLAPP suit). In the motion now before this Court, Meridian
and Stewart seek dismissal of the plaintiffs' defamation
and tortious-interference claims by arguing that the conduct
underlying these claims was neither defamatory nor tortious
interference, but instead constituted lawful conduct or speech
aimed at procuring favorable government action.


The anti-SLAPP statutes “set out ‘a unique procedural
framework,’ ” which a court applying Minn.Stat. § 554.02
must use to determine whether defendants are immune from
liability on the plaintiffs' defamation *544  and tortious-
interference claims. See Leiendecker, 848 N.W.2d at 228–
29 (quoting Middle–Snake–Tamarac Rivers Watershed Dist.
v. Stengrim, 784 N.W.2d 834, 839 (Minn.2010)). When a
party files an anti-SLAPP motion, and makes a threshold
showing that the underlying “claim materially relates to an
act of the moving party that involves public participation,”
the party responding to the motion must produce “clear and
convincing evidence” that the moving party is not entitled
to immunity. Minn.Stat. §§ 554.02, subd. 1, subd. 2(3).
The responding party cannot meet its burden by relying on
allegations in a pleading, but must “produce evidence to
defeat [the] anti-SLAPP motion.” Leiendecker, 848 N.W.2d
at 229. The responding party must typically meet this burden
without discovery because discovery is suspended once an


anti-SLAPP motion is filed, unless the responding party can
show “good cause” for “specified and limited discovery.”
Minn.Stat. § 554.02, subd. 2(1). If the moving party prevails
on its anti-SLAPP motion, it shall be awarded attorney fees
and can petition the court for damages. Id. § 554.04.


The District Court already determined that Meridian and
Stewart made the threshold showing, and in an Order dated
December 8, 2014, this Court rejected the plaintiffs' argument
that the District Court has withdrawn that conclusion. The
parties were thus required to submit briefing and evidentiary
materials addressing whether the plaintiffs have met their
burden to show by clear and convincing evidence that
Meridian and Stewart are not entitled to immunity. (Doc. No.
147, Order date Dec. 8, 2014 at 3–5.)


 In evaluating whether the plaintiffs have met this burden
the Court is required “to make a finding about whether
‘the responding party has produced clear and convincing
evidence that the acts of the moving party’ are not immune.”
Leiendecker, 848 N.W.2d at 231 (quoting Minn.Stat. § 554.02,
subd. 2(3)). This standard is not the same as that applied in
ruling on a party's motion for summary judgment. Id. The
party responding to the anti-SLAPP motion “carries three
distinct burdens ‘on the motion’: the burden of proof, the
burden of production, and the burden of persuasion.” Id. As
the responding party, therefore, the plaintiffs “bear[ ] the
burden to persuade the trier of fact—here, the district court—
of the truth of a proposition—here, that the acts of the moving
party are not immune—and if it does not do so, then the
court must ‘grant the motion and dismiss the judicial claim.’
” Id. (quoting Minn.Stat. § 554.02, subd. 2(3)) (emphasis
in original). “[T]he court is required to dismiss the claim,
even in the face of genuine issues of material fact, if the
responding party has failed to carry its burden of persuasion
that the moving party is not immune by clear and convincing
evidence.” Id. (emphasis in original); see also State Bank of
Bellingham v. BancInsure, Inc., Civil No. 13–cv–900 (SRN/
JJG), 2014 WL 4829184, at *14 (D.Minn. Sept. 29, 2014).
The responding party can do so “ ‘by establishing that the
moving party's conduct or speech was not aimed in whole
or in part at procuring favorable government action, that
the conduct or speech constituted a tort, or that the conduct
or speech violated another's constitutional rights.’ ” State
Bank of Bellingham, 2014 WL 4829184, at *14 (quoting
Leiendecker, 848 N.W.2d at 229).


 Before turning to the question whether the plaintiffs have
shown by clear and convincing evidence that Meridian and
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Stewart are not entitled to immunity, we first address an
issue that neither of the parties briefed initially, but on which
this Court ordered supplemental briefing be provided. On
March 11, 2015, this Court issued an Order for Supplemental
Briefing “addressing the issue whether Minnesota's anti-
SLAPP law conflict with any Federal Rules of Civil
Procedure, such as Rule 12 and Rule 56, and therefore does
not apply to a federal court addressing state law claims over
which the Court is exercising pendent jurisdiction.” (Doc. No.
188, Order at 2.) The parties provided memoranda addressing
their positions on these issues on March 18, 2015. In Part
I of this Report and Recommendation, this Court concludes
that the motion to dismiss procedures laid out in Minnesota's
anti-SLAPP statute, specifically the procedure established by
Minn.Stat. § 554.02, subd. 2, irreconcilably conflicts with
Rules 12 and 56 of the Federal Rules of Civil Procedure.
For that reason, this Court recommends that Meridian and
Stewart's anti-SLAPP motion be denied.


*545  Ordinarily, this would end the Court's opinion on a
motion such as this one; the Court would not have to analyze
the merits of the anti-SLAPP motion. But this matter has
been referred for a report and recommendation, the point of
which is to provide the District Court with a recommendation
that will assist the Court in resolving the motion in as
efficient a manner as possible without having to return the
motion to this Court for work that was not completed, and
thus delay the proceedings. This Court therefore provides an
alternative ruling in Part II. In the event the District Court
disagrees with the conclusion in Part I of this report and
recommendation, in Part II this Court applies Minnesota's
anti-SLAPP law and concludes that the plaintiffs have failed
to meet their burden of showing that Meridian and Stewart
are not entitled to immunity under the anti-SLAPP law.
The plaintiffs have failed to show by clear and convincing
evidence that Meridian and Stewart's conduct: (1) was not
aimed at procuring favorable government action; or (2)
was defamatory or constituted tortious interference with the


plaintiffs' contracts with Client A.2 See Mullen v. J.P. Morgan
Chase, No. 1:13cv268, 2014 WL 3738076, at *3 (W.D.Mich.
July 29, 2014) (providing alternative recommendation if the
district court disagree with magistrate judge's conclusion that
action should be dismissed); Millwee v. Utah Div. of Child
and Family Servs., No. 2:11–CV–01172–DB–DBP, 2013 WL
1180773, at *6–10 (D.Utah Mar. 4, 2013) (concluding that
motion to dismiss should be granted and other pending
motions should be denied as moot, but providing alternative
recommendations for remaining motions if the district court
disagreed with dismissal recommendation).


I. Whether The Anti–SLAPP Motion to Dismiss Can be
Applied in This Case


A. Shady Grove and the Resolution of Conflicts Between
State and Federal Rules


 The plaintiffs' claims for defamation and tortious-
interference are governed by Minnesota law. Meridian and
Stewart brought their anti-SLAPP motion to dismiss under
Minnesota's anti-SLAPP statutes, Minn.Stat. § 554.02, subd.
2, which they contend must be applied because Minnesota law
provides the rule of decision in this case. (Doc. No. 189, Defs.
Meridian and Stewart's Suppl. Mem. in Supp. of Their Anti–
SLAPP Mot. (“M & S Suppl. Mem.”), passim.) The anti-
SLAPP motion to dismiss standards are found in Minnesota
Statutes Section 554.02, subd. 2, and in Leiendecker the
Minnesota Supreme Court explained the plain meaning of
that statutory provision. As described in Leiendecker and in
the discussion above, under Section 554.02, subd. 2, once
a defendant makes the minimal showing that the speech or
conduct forming the basis of the plaintiff's claims against
it was genuinely aimed at procuring favorable government
action, the burden shifts to the plaintiff to produce clear
and convincing evidence that the defendant's conduct was
not immune. Leiendecker, 848 N.W.2d at 229; Minn.Stat. §
554.02, subd. 2(2)-(3). A court reviewing such a motion does
not give the plaintiff the benefit of the doubt on its evidence
by viewing the facts in the light most favorable to the plaintiff;
instead, the court weighs the evidence and asks whether the
plaintiff has persuaded the court to view the facts in a way
that favors the plaintiff's claims. Leiendecker, 848 N.W.2d
at 231. As a result, Section 554.02, subd. 2, allows a court
to resolve an anti-SLAPP motion and “dismiss a plaintiff's
claim on a preliminary basis in a different manner than it
would otherwise resolve a preliminary motion attacking the
merits of a case under Rules 12 or 56.” See Intercon Solutions,
Inc. v. Basel Action Network, 969 F.Supp.2d 1026, 1041
(N.D.Ill.2013); 3M Co. v. Boulter (Boulter I ), 842 F.Supp.2d
85, 93 (D.D.C.2012) (discussing the District of Columbia's
special motion to dismiss procedure under its anti-SLAPP law
and noting that procedure “mandates that a court resolve a
‘special motion to dismiss' in a different manner than it would
otherwise resolve a preliminary motion *546  attacking the
merits of a case under Rule 12 or 56”).


When a federal rule and a state law both appear to govern a
question in a federal court, the Supreme Court has established
a two-step framework to determine which rule must be


applied.3 Shady Grove Orthopedic Assocs. v. Allstate Ins., 559
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U.S. 393, 398, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010); see
also id. at 421, 130 S.Ct. 1431 (Stevens, J., concurring). The
Supreme Court has made it clear that if a federal rule “answers
the question in dispute,” id. at 398, 130 S.Ct. 1431, or is
“sufficiently broad to control the issue before the court,” id. at
421, 130 S.Ct. 1431 (Stevens, J., concurring), federal courts
must apply the federal rule without turning to the familiar,


but vexing, substantive-or-procedural inquiry under Erie.4


See Burlington Northern R.R. Co. v. Woods, 480 U.S. 1, 4–
5, 107 S.Ct. 967, 94 L.Ed.2d 1 (1987); Hanna v. Plumer, 380
U.S. 460, 471, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965) (“When
a situation is covered by one of the Federal Rules, ... the
court has been instructed to apply the Federal Rule, and refuse
to do so only if the Advisory Committee, this Court, and
Congress erred in their prima facie judgment that the Rule in
question transgress neither the terms of the Enabling Act nor
constitutional restrictions.”); see also Kampa v. White Consol.
Indus., Inc., 115 F.3d 585, 587 (8th Cir.1997) (explaining that
Erie is “irrelevant” where “an arguably procedural right is at
stake, and the issue is addressed by a Federal Rule of Civil
Procedure”); Hiatt v. Mazda Motor Corp., 75 F.3d 1252, 1258
(8th Cir.1996) (same).


Thus, we must first decide whether a Federal Rule answers
the question in dispute or whether a Rule is sufficiently broad
to control the issue before the court, thereby leaving no room
for the operation of seemingly conflicting state law.


B. Whether Rule 12 or 56 Conflicts with the Motion to
Dismiss Procedure in Minn.Stat. 554.02, subd. 2


The question before the Court is whether the plaintiffs' suit
must be dismissed before trial because the plaintiffs have
not provided sufficient evidence that Meridian and Stewart
are not immune under Minn.Stat. § 554.02, subd. 2. See
Boulter I, 842 F.Supp.2d at 96 (framing the question before
the court as “whether this Court may dismiss 3M's claims
with prejudice on a preliminary *547  basis based on the
pleadings or on matters outside the pleadings merely because
3M has not ‘demonstrate[d] that the claim is likely to succeed
on the merits' ”) (quoting D.C.Code § 16–5502). The Eighth
Circuit has not addressed the issue whether the motion to
dismiss mechanism set forth in Minn.Stat. § 554.02, subd.
2, irreconcilably conflicts with the Federal Rules of Civil
Procedure. Meridian and Stewart point out that in other cases
within the District of Minnesota courts have applied the
anti-SLAPP motion to dismiss provisions where Minnesota
law supplies the rule of decision. (M & S Suppl. Mem. 6.)
However, none of the cases on which they rely considered the


potential conflict between the motion to dismiss procedure
in Section 554.02, subd. 2, and the Federal Rules of Civil
Procedure. See Moldex Metric, Inc. v. 3M Co., 14–1821 (JNE/
FLN), 2015 WL 520722 (D.Minn. Feb. 9, 2015); State Bank
of Bellingham v. BancInsure, Inc., No. 13–cv–900 (SRN/
JJG), 2014 WL 4829184 (D.Minn. Sept. 29, 2014); Hoyt v.
Goodman, No. 10–cv–3680 (SRN/FLN), 2011 WL 615511
(D.Minn. Dec. 12, 2011). Those cases provide no guidance in
resolving the question now before the Court.


The Federal Rules of Civil Procedure provide two
mechanisms for resolving claims on the merits before a trial.
The first such mechanism is a motion to dismiss for failure
to state a claim under Rule 12(b)(6), and the second is a
motion for summary judgment under Rule 56. Rule 12(b)
(6) allows a defendant to move for dismissal where, based
only on the factual allegations found in the complaint, taking
those allegations as true, and taking all inferences from those
allegations in favor of the plaintiff, the complaint fails to state
a claim on which relief can be granted. Fed.R.Civ.P. 12(b)
(6); Bell Atlantic v. Twombly, 550 U.S. 544, 556, 127 S.Ct.
1955, 167 L.Ed.2d 929 (2007) (citing Neitzke v. Williams,
490 U.S. 319, 327, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989)
(“Rule 12(b)(6) does not countenance ... dismissals based
on a judge's disbelief of a complaint's factual allegations.”)).
A federal district court analyzing such a motion is not


permitted to consider matters outside the pleadings.5 BJC
Health Sys. v. Columbia Cas. Co., 348 F.3d 685, 687–89
(8th Cir.2003) (concluding that it was reversible error for
court to dismiss plaintiff's claims where the court considered
matters outside the complaint without converting the motion
to one for summary judgment and providing the plaintiff with
notice and an opportunity to respond). As these authorities
make clear, a court applying Rule 12(b)(6) engages in a
different inquiry than a court applying Minnesota's anti-
SLAPP motion to dismiss standards; in the latter situation
the court must examine at evidentiary materials outside the
face of the complaint. See Leiendecker, 848 N.W.2d at 230
(“[B]ecause the anti-SLAPP statutes require the Leiendeckers
to ‘produce[ ] ... evidence’ and to ‘go[ ] forward with the
evidence’ in response to AWUM's anti-SLAPP motion, we
conclude that the district court erred when it held that the
allegations in the Leiendeckers' complaint were sufficient to
defeat the motion.”).


The Federal Rules of Civil Procedure expressly address the
consideration of matters outside the face of the complaint to
resolve pretrial motions directed at the merits of a claim. “If,
on a motion under Rule 12(b)(6) or 12(c), matters outside
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the pleadings are presented to and not excluded by the court,
the motion must be treated as one for summary judgment
under Rule 56.” Fed.R.Civ.P. 12(d). What this means is that
a federal district court can decide to ignore matters outside
the complaint on a motion to dismiss for failure to state
a claim, and if the court determines that the allegations of
the complaint fail to state a plausible claim, the court will
dismiss such a claim under the standards of Rule 12(b)(6).
*548  Gorog, 760 F.3d at 791 (the court “does not convert


a motion to dismiss into a motion for summary judgment
when, for example, it does not rely upon matters outside
the pleadings”). But if matters outside the complaint are
presented, and the court relies on those evidentiary materials
to decide the motion, it must resolve the motion according to
the summary-judgment standard of Rule 56. See Gibb v. Scott,
958 F.2d 814, 816–17 (8th Cir.1992) (explaining that a district
court must treat a motion to dismiss under Rule 12(b)(6) as
a motion for summary judgment when matters outside the
complaint are presented and not excluded by the trial court).


Stated differently, “Rule 12(d) links Rule 12 with Rule 56
to provide the exclusive means for federal courts to use
to rule upon a pretrial motion to adjudicate a case on the
merits based on matters outside the complaint [.]” Boulter
I, 842 F.Supp.2d at 98; see also id. at 96–100 (detailing
the historical treatment of motions attacking the merits of a
plaintiff's case by presenting matters outside the pleadings
and explaining that the Federal Rules of Civil Procedure now
require any such motion to be governed by the summary
judgment standards of Rule 56). As the courts in Boulter
I and Intercon Solutions amply demonstrated, there is no
room in the system established by the Federal Rules of Civil
Procedure for the Court to dismiss a claim on its merits
prior to trial based on a consideration of evidentiary materials
outside the pleadings other than in the manner provided by
Rule 56. This Court agrees with the analysis of the history and
structure of Rules 12 and 56 found in Boulter I and Intercon
Solutions, and likewise concludes that “the Federal Rules of
Civil Procedure do not allow a federal court to dismiss a
case without a trial based upon its view of the merits of the
case after considering matters outside of the pleadings, except
in those instances where summary judgment is appropriate.”
Intercon Solutions, 969 F.Supp.2d at 1046.


Minnesota's anti-SLAPP motion to dismiss procedure under
Minn.Stat. § 554.02, subd. 2, as construed by Leiendecker,
would require this Court to dismiss a claim based on matters
outside the pleadings in a manner that is not permitted by
the Federal Rules. As noted above, a court analyzing such


a motion must consider matters outside the pleadings.6 A
court analyzing an anti-SLAPP motion under the Minnesota
statute does not apply a Rule 56 summary judgment analysis.
Leiendecker, 848 N.W.2d at 231 (comparing summary
judgment motions to anti-SLAPP motions to dismiss). As the
Minnesota Supreme Court explained:


Under the anti-SLAPP statutes, therefore, the court is
required to dismiss the claim, even in the face of genuine
issues of material fact, if the responding party has failed
to carry its burden of persuasion that the moving party is
not immune by clear and convincing evidence. Under a
summary judgment standard, by contrast, genuine issues of
material fact preclude summary judgment. Thus, the two
standards, which operate differently when genuine issues
of material fact exist, are incompatible with one another.
Id. (emphasis in original) Applying Minnesota law, the
court evaluating a motion under Minn.Stat. § 554.02,
subd. 2, does not take reasonable inferences from the
evidence in favor of the non-moving party. Instead, it must
weigh the evidence and make a determination whether
the plaintiff has clearly and convincingly persuaded the
court that the defendant's conduct amounted to a tort
or a violation of the plaintiff's constitutional rights.
Leiendecker, 848 N.W.2d at 231 (describing the responding
party's obligation to carry the burden of persuasion and
“persuade the trier of fact of the truth of a proposition”).
Accordingly, Minn.Stat. § 554.02, subd. 2, requires this
Court to evaluate evidentiary material, such as affidavits,
declarations, exhibits, and (perhaps) oral testimony, and
determine whether a plaintiff's claims have merit in a
manner that is in direct conflict with the standards of
Federal Rule of Civil Procedure 56. Intercon Solutions, 969
F.Supp.2d at 1046–47 (explaining *549  that the special
motion to strike under a similar provision of Washington's
anti-SLAPP law “alters the procedure otherwise set forth
under Rule 12 and Rule 56 for determining a challenge to
the merits of a plaintiff's claim”); Boulter I, 842 F.Supp.2d
at 102 (explaining that under the District of Columbia's
anti-SLAPP motion to dismiss procedure's standard “a
court must grant the special motion to dismiss even where
matters outside the pleadings are considered, and even
where the plaintiff has or can raise a genuine issue of
material fact on its claim”). For these reasons, this Court
concludes that Rule 56 answers the question in dispute
and is sufficiently broad to control the issue before the
court, thereby leaving no room for the operation of the
anti-SLAPP motion to dismiss under Minn.Stat. § 554.02,
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subd. 2. Application of that state law in federal court
would require dismissal of the plaintiffs' claims based on
evidentiary matters outside the complaint in a manner that
is not permitted by the Federal Rules of Civil Procedure.


 There is an additional reason not to apply Minnesota's anti-
SLAPP motion to dismiss procedure in federal court even
where Minnesota law supplies the rule of decision. To apply
Minn.Stat. § 554.02, subd. 2, and resolve disputed factual
issues in the manner required by the Minnesota Supreme
Court's decision in Leiendecker, would deprive the plaintiffs
in this case of their constitutional right to a jury trial for their
defamation and tortious interference claims. In Leiendecker,
the court noted that its understanding of the plain language
of section 554.02, subd. 2, presented a potential deprivation
of a plaintiff's constitutional right to a jury trial under the
Minnesota Constitution. 848 N.W.2d at 231–33 But because
the appellant had not raised that issue, the court declined to
address it.


Here, however, the potential deprivation of the plaintiffs'
constitutional right to a jury trial by application of Minn.Stat.
§ 554.02, subd. 2, is of sufficient importance to inform
the Court's decision on the issue whether the anti-SLAPP
procedure may be applied. As repeatedly noted above,
Minnesota's approach to the anti-SLAPP motion to dismiss
permits a judge to resolve factual disputes by determining
before trial whether a plaintiff has persuaded the court by clear
and convincing evidence that the defendant's conduct was
not immune because it constituted a tort or a constitutional
violation. Weighing evidence and resolving factual disputes
is precisely what a jury does and what a judge is forbidden
from doing under the Federal Rules of Civil Procedure
when resolving pretrial motions directed at the merits based
on evidence in the record. See Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986) (explaining that on summary judgment “the judge
must ask ... not whether ... the evidence unmistakably
favors one side or the other but whether a fairminded jury
could return a verdict for the plaintiff on the evidence
presented”). “[Summary judgment] by no means authorizes
trial on affidavits. Credibility determinations, the weighing
of evidence, and the drawing of legitimate inferences from
the facts are jury functions, not those of a judge, whether ...
ruling on a motion for summary judgment or for a directed
verdict.” Id. at 255, 106 S.Ct. 2505. Applying the anti-
SLAPP provision at issue here, and evaluating the evidence
in the manner Leiendecker requires, would result in this Court
having a bench trial based on affidavits and exhibits, rather
than a jury trial.


 The Seventh Amendment does not permit such an
undertaking by a judge in the district court. The Seventh
Amendment provides that “[i]n suits at common law ... the
right of trial by jury shall be preserved....” U.S. Const. amend.
VII. “ ‘[T]he right to a jury trial in the federal courts is to
be determined as a matter of federal law in diversity [cases],’
even if ‘the substantive dimension of the claim asserted finds
its source in state law,’ because the ‘federal policy favoring
jury trials is of [such] historic and continuing strength.’ ” 3M
Co. v. Boulter (Boulter II), No. 11–cv–1527 (RLW), 2012
WL 5245458, at *2 (D.D.C. Oct. 24, 2012) (quoting Simler
v. Conner, 372 U.S. 221, 222, 83 S.Ct. 609, 9 L.Ed.2d 691
(1963) (per curiam)); See also Kampa v. White Consolidated
Indus., Inc., 115 F.3d 585, 587 (8th Cir.1997) (“The right to a
jury trial in federal court is clearly a question of federal law.”)
(citing Simler, 372 U.S. at 222, 83 S.Ct. 609).


*550   To preserve the right of trial by jury, it is proper in a
diversity case or where the court is exercising supplemental
jurisdiction to determine that a state law is inapplicable if
it would allow an issue to be decided by the judge, rather
than the jury. The Supreme Court has reached precisely that
conclusion. See Byrd v. Blue Ridge Rural Elec. Co-op., Inc.,
356 U.S. 525, 78 S.Ct. 893, 2 L.Ed.2d 953 (1958). Although
the situation in Byrd did not specifically involve a claim
for which the Seventh Amendment required a trial by a
jury, the Supreme Court declined to apply a provision of the
South Carolina's Workmen's Compensation Act that required
a judge to determine an issue of state-created immunity.
Examining the argument that the twin aims of Erie—to
avoid inconsistent results in state and federal courts and
to prevent forum shopping—required trying the issue to a
judge under application of state law, the Supreme Court
determined that that the federal court “should not follow the
state rule” because “[t]he policy of uniform enforcement of
state-created rights and obligations ... cannot in every case


exact compliance with a state rule [ ]—not bound up with
rights and obligations—which disrupts the federal system of
allocating functions between judge and jury.” Id. at 537–
38, 78 S.Ct. 893 (internal citations and footnote indicator
omitted).


The Eighth Circuit reached a similar conclusion in Kampa
v. White Consolidated Industries, Inc., 115 F.3d 585 (8th
Cir.1997). It declined to apply a Minnesota statutory
provision requiring an action under the Minnesota Human
Rights Act “to be heard and determined by a judge sitting
without a jury” because to do so would violate the federal
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right to a jury trial. Id. at 586–87. The court reasoned that
because an “arguably procedural” constitutional provision
(the Seventh Amendment right to a jury trial) controlled
the issue before the court, “the Erie analysis [was] equally
inapplicable” as it would be in a case “where either a
Federal Rule of Civil Procedure or federal statute addresses
an arguably procedural point.” Id. at 587; see also Grabinski
v. Blue Springs Ford Sales, Inc., 136 F.3d 565, 571 (8th
Cir.1998) (“Although the issue was not raised on appeal, we
note that, contrary to the district court's belief, in a diversity
case federal law controls the issue of the right to a jury trial,
even in cases ... where the federal court is enforcing a state-
created right and even when a state statute ... would preclude
a jury trial in state court.”) (quoting Kampa, 115 F.3d at 587,
and Gipson v. KAS Snacktime Co., 83 F.3d 225, 230 (8th
Cir.1996) (alterations in Grabinski omitted)).


Accordingly, applying the reasoning of Byrd and Kampa to
the issue in this case, we are left with no other conclusion but
that application of Minn.Stat. § 554.02, subd. 2, to adjudicate
whether the plaintiffs' tort claims should be dismissed at
the outset of the case would violate the plaintiffs' Seventh
Amendment right to a jury trial. See also Boulter II, 2012
WL 5245458, at *2 (concluding that the court could not apply
the District of Columbia's anti-SLAPP motion to dismiss
procedure because to do so would violate the right to a
jury trial); 9 Charles Alan Wright and Arthur R. Miller,
Federal Practice and Procedure, § 2303, p. 107 (3d ed.
2008) (“[Where] state law denies a jury trial, but the Seventh
Amendment requires that one be provided upon demand ... it
is clear that the federal court must allow a jury trial.”).


C. Meridian and Stewart's Arguments
Meridian and Stewart argue that there is no direct conflict
between Minnesota's anti-SLAPP statutes and the Federal
Rules of Civil Procedure because Rules 12 and 56 do not
answer the same questions as the Minnesota anti-SLAPP
statutes. (M & S Suppl. Mem. 9–10.) They argue that
Rule 12(b)(6) provides a procedure for early dismissal of
an insufficiently pled or otherwise unviable claim at the
pleading stage and Rule 56 provides a pretrial evidentiary-
based determination of whether there are any genuine issues
of material fact for trial. But they assert that “[t]he Minnesota
Anti–SLAPP statute serves a different function: it provides
immunity for public participation and a mechanism for
expedited evidentiary determination of whether the immunity
provision applies.” (Id. at 9.)


To support this argument, Meridian and Stewart rely on the
First Circuit's opinion in *551  Godin v. Schencks, 629 F.3d
79, 88 (1st Cir.2010). There, the First Circuit concluded
that Rules 12 and 56 did not attempt to answer the same
question, nor did they address the same subject matter as
Maine's anti-SLAPP statute. Id. This Court concludes that the
conclusion in Godin is based on a misapplication of Shady
Grove. The First Circuit in Godin concluded that Maine's
anti-SLAPP statute could coexist with the Rules 12 and 56
because the latter “govern all categories of cases,” but were
not “addressed to special procedures for state claims based on
a defendant's petitioning activity.” 629 F.3d at 88–89. But the
first step in the Shady Grove analysis specifically instructs a
court to consider whether the Federal Rule at issue controls
the issue before the court or is sufficiently broad to answer
the question in dispute. The anti-SLAPP statute cannot apply
here precisely because Rules 12 and 56 are so broad that
they govern the circumstances, in all categories of civil cases,
under which a claim can be dismissed on the merits by
looking at matters outside the pleadings. After exhaustively
examining the text and purpose of Rules 12 and 56, the court
in Boulter I explained this flaw in the reasoning in Godin:


This Court respectfully does not see how Rules 12 and
56 fail to answer the same question as the Anti–SLAPP
Act because, as even the First Circuit acknowledged,
Rules 12(b)(6) and 56 ‘are general federal procedures
governing all categories of cases.’ ... [T]hose rules govern
‘all categories of cases' and provide the exclusive means by
which a motion may challenge the sufficiency of a claim.
This is the precise reason why Rules 12 and 56 answer the
question in dispute.


842 F.Supp.2d at 107 (emphasis in original).


Meridian and Stewart also argue that because an anti-SLAPP
movant might bring a Rule 12 motion at the same time as
a motion under Minnesota's anti-SLAPP statute that “[t]he
statute and the Rule have functioned nicely ‘side by side’
here.” (Defs.' Mem. 9–10.) To support this argument, they
rely on the Ninth Circuit's decision in United States ex rel.
Newsham v. Lockheed Missiles, 190 F.3d 963 (9th Cir.1999),
in which the court concluded that a federal court applying
state law to breach of contract claims could apply California's
anti-SLAPP statute's special motion to strike despite the non-
moving party's argument that the state law created a direct
conflict with the Federal Rules of Civil Procedure. Id. at 972.
As Meridian and Stewart point out, the court in Lockheed
concluded that there was no “ ‘direct collision’ ” between
the Federal Rules and the special motion to strike under
California's anti-SLAPP statute because a party could file
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a Rule 12 or Rule 56 motion in the same case in which it
brings the motion under the state law. Id.; (M & S Suppl.
Mem. 9–10). But this reasoning, and the defendants' argument
here, amounts to little more than the tautological statement
that because a party chooses to file motions bearing different
labels in the same case, they can co-exist. The argument
does not explain how a court can consider matters outside
the complaint pursuant to the anti-SLAPP motion to dismiss
standard under Minnesota's statute without conflicting with
the Rule 56 standard for evaluating the merits of the case.
To the extent that the court in Lockheed believed California's
anti-SLAPP statute's special motion to strike could coexist
with Rule 56 since there was “no indication that Rules 8, 12,
and 56 were intended to ‘occupy the field’ with respect to
pretrial procedures aimed at weeding out meritless claims,”
190 F.3d at 972, this Court respectfully disagrees with this
rationale. As described above, Rule 12(d) makes clear that
when matters outside the complaint are presented to and not
excluded by the court on a motion to dismiss (which is exactly
what a court applying Minnesota's anti-SLAPP motion to
dismiss is required to do), the motion must be converted
to one for summary judgment. See Intercon Solutions, 969
F.Supp.2d at 1049 (“ ‘Lockheed's explanation for the lack of
conflict makes sense only if one assumes that the standards
for a special motion to strike are no different from those
of the Federal Rules. If they are no different, allowing a
state-created vehicle to test the plaintiff's claim does not
conflict with the Federal Rules and the various vehicles
coexist peacefully. If however, the standards are different ...
they *552  conflict.”) (quoting Rogers v. Home Shopping
Network, Inc., 57 F.Supp.2d 973, 982–84 (C.D.Cal.1999))
(emphasis added in Intercon Solutions ).


Moreover, Lockheed does not account for the deprivation of a
plaintiff's Seventh Amendment right to a jury trial that would
be accomplished by having the court weigh the evidence on an
anti-SLAPP motion in the manner required by Leiendecker,
and doing so here would be inconsistent with the Supreme
Court's decision in Byrd and the Eighth Circuit's decision in
Kampa. For these reasons, the Court rejects Meridian and
Stewart's reliance on Lockheed.


Meridian and Stewart next argue that Rules 12 and 56 are
not the exclusive means to dispose of claims on the merits
prior to trial because “Minnesota has [state] procedural rules
equivalent to Federal Rules 12 and 56, and the Anti–SLAPP
statutes co-exist side by side with those rules, each within
its own intended sphere of operation.” (M & S Suppl. Mem.
10.) To support this argument, they rely again on language


in Godin, which reasoned that Maine's anti-SLAPP statute
could co-exist with Rules 12 and 56 because Maine had
enacted “general procedural rules which are the equivalents
of Fed.R.Civ.P. 12(b)(6) and 56.” 629 F.3d at 88, (M & S
Suppl. Mem. 10–11.) The problem with this reasoning is
that a state is free to establish the procedural mechanisms it
wants its courts to apply in proceedings in its own courts,
but this does not mean that it can create a provision of state
law that would dispose of claims in federal court prior to
trial based on evidentiary material outside the pleadings by
applying different standards than would be applied pursuant
to Rule 56 on summary judgment. Minnesota's legislature can
tell Minnesota courts how to resolve a pre-trial motion under
the anti-SLAPP statute and apply a different standard than
summary judgment, but in a federal case, if matters outside
the pleadings are considered by the court, the only path for
dismissal of a claim based on its lack of merit is through
the gates of summary judgment. See Intercon Solutions, 969
F.Supp.2d at 1046 (“[T]he Federal Rules of Civil Procedure
do not allow a federal court to dismiss a case without a trial
based upon its view of the merits of the case after considering
matters outside of the pleadings, except in those instances
where summary judgment is appropriate.”).


Finally, Meridian and Stewart argue that this Court must apply
the anti-SLAPP motion to dismiss provision in Minn.Stat.
§ 554.02, subd. 2, because the anti-SLAPP statute is
substantive, declining to apply it would create an unnecessary
Rules Enabling Act problem, and because applying the law


will further the twin aims of Erie.7 (M & S Suppl. Mem. 12–
15.)


 Meridian and Stewart's focus on the allegedly substantive
character of Minnesota's anti-SLAPP statutes' provision
creating immunity from liability is inapposite. Minn.Stat.
§ 554.03 provides that “[l]awful conduct or speech that is
genuinely aimed in whole or in part at procuring favorable
government action is immune from liability, unless the
conduct or speech constitutes a tort or a violation of a person's
constitutional rights.” This immunity from liability may well
be a substantive provision that is applicable in federal court
where Minnesota law supplies the rule of decision. This
immunity-creating provision in Minnesota's anti-SLAPP law
may ultimately form the basis of a defense to the plaintiffs'
tort claims, even on summary judgment, but we need not
address that issue now. We only address, at this stage, the
applicability of the provision of Minnesota's anti-SLAPP law
that establishes the procedures for a motion to dismiss under
Minn.Stat. § 554.02, subd. 2, as construed by Leiendecker.
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And we conclude that the procedure Minnesota's legislature
set up for evaluating this immunity through the lens of a
motion to dismiss pursuant to Minn.Stat. § 554.02, subd. 2,
cannot be applied in federal court because doing so would
directly conflict with Rule 56 by requiring the weighing of
evidence on a motion that considers matters *553  outside
the complaint in evaluating the merits of a claim and would
violate the plaintiffs' Seventh Amendment right to a jury trial.


 As far as Meridian and Stewart's argument that declining
to apply Minn.Stat. § 554.02, subd. 2, would create a Rules
Enabling Act problem, Rules 12 and 56 are broad enough to
answer the dispute at issue and Rules 12 and 56 were not
adopted in violation of the Rules Enabling Act, 28 U.S.C.
§ 2072. “[T]he Supreme Court has rejected every Rules
Enabling Act challenge to a Federal Rule that has come before
it.” Boulter I, 842 F.Supp.2d at 110 (citing Shady Grove, 130
S.Ct. at 1442 (plurality), and Shady Grove, 130 S.Ct. at 1457
(“the bar for finding an Enabling Act problem is a high one”)
(Stevens, J., concurring)). Like the court in Boulter I, this
Court concludes that Rules 12 and 56 do not run afoul of
the Rules Enabling Act or the Constitution. These Rules “fall
squarely within the proper scope of the Rules Enabling Act.”
842 F.Supp.2d at 110.


It appears that Meridian and Stewart are also contending that
the motion to dismiss procedure set up by section 554.02,
subd. 2, must be applied because, in the words of Justice
Stevens from his concurring opinion in Shady Grove, the
state law is “so intertwined with a state right or remedy that
it functions to define the scope of the state-created right.”
Shady Grove, 130 S.Ct. at 1452 (Stevens, J., concurring);
(see also M & S Suppl. Mem. 12 (citing Godin, 629 F.3d
at 89, which relied on this language from Justice Stevens'
concurrence).) In his concurring opinion in Shady Grove,
Justice Stevens concluded that a federal court sitting in
diversity could not apply a New York statute that prohibited
a party from maintaining a class action in a case seeking
statutory penalties or statutory minimum damages. 130 S.Ct.
at 1457–60. Justice Stevens found that the relevant provision
of New York's law did not “abridge, enlarge, or modify”
New York's substantive rights or remedies because the state


rule was one of procedure.8 See id. at 1459–60. The upshot
of Justice Stevens' conclusion is that a state law like New
York's, which prohibits a party from maintaining a class
action in a specific type of case, does not abridge, enlarge,
or modify a state right or remedy, even though it would
have “ ‘substantive effects affecting society's distribution of
risks and rewards.’ ” Id. at 1457 (quoting John Hart Ely,


The Irrepressible Myth of Erie, 87 Harv. L.Rev. 693, 724
n. 170 (1974).) There is no question, especially in light of
the alternative conclusion proposed in Part II of this report
and recommendation, that applying Minnesota's anti-SLAPP
motion to dismiss procedure would have a significant effect
on this litigation. Doing so would cut off the plaintiffs' claims
at an early stage of the proceedings, and Meridian and Stewart
would not have to engage in discovery or later file another
dispositive motion or proceed to trial. But the same can be
said of the Supreme Court's decision in Shady Grove that New
York's law could not be applied in a federal diversity action
because Fed.R.Civ.P. 23 answered the question in dispute.
That decision in Shady Grove means that a federal case where
a plaintiff seeks statutory penalties and minimum damages,
in which New York law applies, could go forward as a
potential class action, and a defendant would be subjected to
all of the burdens of discovery and litigation that would be
present in the usual federal litigation. If subjecting a defendant
to those “risks” and removing the potential “rewards” that
application of the state law at issue in Shady Grove would
entail does not abridge, enlarge, or modify state created
rights, then subjecting Meridian and Stewart to the “risks”
of litigation *554  and depriving them of the “rewards” of
a motion to dismiss under the anti-SLAPP law cannot be
said to do so. Accordingly, even if this Court is required
to apply the two-step test in the manner Justice Stevens
articulated in his concurring opinion, the motion to dismiss
procedure established by Minn.Stat. § 554.02, subd. 2, is not
so intertwined with a state right or remedy that it functions to
define the scope of the state created right.


D. Conclusion to Part I
The motion to dismiss procedure established by Minn.Stat.
§ 554.02, subd. 2, as interpreted by the Minnesota Supreme
Court in Leiendecker irreconcilably conflicts with Federal
Rule of Civil Procedure 12 and 56 because it requires the
Court to weigh evidence in a manner that is expressly
prohibited by the Federal Rules. Further, based on the
Supreme Court's opinion in Byrd v. Blue Ridge, and the Eighth
Circuit's opinion in Kampa v. White Consolidated Industries,
the motion to dismiss procedure in Minn.Stat. § 554.02, subd.
2, cannot be applied in this case because doing so would
violate the plaintiffs' Seventh Amendment right to a jury trial.
For these reasons, the Court recommends that Meridian and
Stewart's anti-SLAPP motion to dismiss be denied.
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II. Whether The Plaintiffs Have Shown By Clear and
Convincing Evidence That Meridian And Stewart Are Not
Immune
In the event that the District Court disagrees with this Court's
conclusion, in Part I above, this Court makes the following
proposed findings of fact and conclusions by applying
Minnesota's anti-SLAPP statutes based on the record before
it. This alternative analysis is made for the benefit of the
District Court should the District Court determine that the
anti-SLAPP dismissal procedures can be applied in this case.
In the discussion that follows, this Court concludes that the
plaintiffs have failed to meet their burden of showing that
Meridian and Stewart are not immune.


A. The Plaintiffs have failed to show by clear and
convincing evidence that Meridian and Stewart's
conduct was not aimed at procuring favorable action.


The plaintiffs first argue that they have presented clear and
convincing evidence that Meridian and Stewart's conduct was
not “aimed at procuring favorable government action and was
not participation in a public project or controversy.” (Doc. No.
160, Pls.' Suppl. Br. and Submission in Opp'n to Anti–SLAPP
Mot. Filed by Defs. Meridian Services, Inc., and Lucy Stewart
9, Heading, Part II.) The plaintiffs contend that Meridian
and Stewart are not immune because Stewart did not “seek a
finding that Client A had, in fact, been abused” and because
Stewart had no interest in the outcome of her reports. (Id.
at 10–11.) Further, the plaintiffs assert that Stewart did not
request favorable government action by virtue of having an
alleged duty to assist in an investigation. (Id. at 11.) Finally,
the plaintiffs argue that Stewart's only goal in making the
claim to the police and emergency medical services was to
remove Client A from Unity and HWS, which Stewart had
been trying to do throughout 2012. (Id.)


Under Minnesota law, whether speech or conduct “was
[genuinely] aimed at procuring favorable government
action ... is not solely determined by post-litigation statements
in which the speaker [or actor] asserts subjective intent that
the speech [or conduct] was to procure such action.” Freeman
v. Swift, 776 N.W.2d 485, 489 (Minn.Ct.App.2009). The
conduct or speech at issue is “aimed at procuring” favorable
government action if it is “direct[ed] toward ... an intended
goal or mark” and its purpose is to “bring about [or] effect”
favorable action from the government. Id. As used in the
anti-SLAPP statutes “ ‘[g]overnment’ includes a branch,
department, agency, official, employee, agent, or other person
with authority to act on behalf of the federal government,


[Minnesota], or any political subdivision of [Minnesota],
including municipalities and their boards, commissions, and
departments, or other public authority.” Minn.Stat. § 554.01,
subd. 2.


*555  1. The plaintiffs are not relitigating the threshold
issue


As an initial matter, Meridian and Stewart assert that the
plaintiffs are merely trying to get this Court to reconsider
the determination that the District Court made regarding the
threshold showing necessary to trigger the plaintiffs' burden
under the statute. (Doc. No. 176, Defs. Meridian and Stewart's
Resp. to Pls.' Suppl. Br. in Opp'n to Anti–SLAPP Mot. (“M &
S Suppl. Mem.”) 11–12.) This Court disagrees. The plaintiffs
are asking the Court to determine that in their response
to the motion, they have shown that Stewart and Meridian
had no intent to procure favorable government action (or
engage in public participation) when they engaged in the
conduct forming the basis for the plaintiffs' defamation and
tortious-interference claims. One way that a party responding
to an anti-SLAPP motion can show that the moving party
is not immune is to present clear and convincing evidence
that shows the moving party's conduct “was not aimed in
whole or in part at procuring favorable government action.”
Leiendecker, 848 N.W.2d at 229; State Bank of Bellingham,
2014 WL 4829184, at *14 (explaining that the responding
party can meet its burden by making such a showing).


This only makes sense. The threshold showing is a “minimal
burden” the moving party must meet to trigger the responding
party's obligation to carry its burdens of proof, production,
and persuasion. See State Bank of Bellingham, 2014 WL
4829184, at *12 (citing Stengrim, 784 N.W.2d at 841). A
moving party could conceivably get over the threshold by
making the minimal showing that its conduct was aimed
at procuring favorable government action, and then the
responding party could overcome that threshold showing by
presenting more persuasive clear and convincing evidence
demonstrating that the moving party's conduct did not, in
fact, have such a purpose. Accordingly, this Court concludes
that the plaintiffs are not merely attempting to relitigate
the threshold-showing issue as Meridian and Stewart argue.
Instead, the plaintiffs assert that they have provided clear
and convincing support and their evidence is sufficient to
persuade the Court that Meridian and Stewart's conduct
was not aimed, in whole or in part, at procuring favorable
government action.
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2. The plaintiffs have failed to show that Meridian and
Stewart's allegedly tortious conduct was not aimed in
whole or in part at procuring favorable government action


a. The plaintiffs have not shown that Stewart's conduct
was not aimed at the “government” within the meaning of
the anti-SLAPP statutes


Based on the parties' submissions, there does not appear to be
any real dispute that Stewart's actions that form the basis of
the plaintiffs' remaining defamation and tortious-interference
claims were, at a minimum, directed to the “government,”
as that term is used in the anti-SLAPP statutes. Even if
there were such a dispute, this Court concludes that Stewart
and Meridian's allegedly tortious conduct was directed to
the government. The conduct or speech at issue is Stewart's
report to the police and to the Common Entry Point that
Client A was being abused at HWS by a Unity employee. In
addition, the plaintiffs allege that Stewart engaged in tortious
conduct when she contacted emergency medical services to
have Client A removed from the care of Unity and HWS
and claimed that Client A was in danger. (See Doc. No.
141, Dismissal Order at 19–21 (describing parameters of the
plaintiffs' defamation claims against Stewart and Meridian);
id. at 23–24 (describing parameters of the plaintiffs' tortious-
interference claims against Stewart and Meridian).)


The Common Entry Point (“CEP”) is a county unit that each
county in Minnesota must designate for individuals to contact
when reporting suspected abuse of vulnerable adults, and
under Minnesota law, the CEP is responsible for receiving
reports of suspected maltreatment. See Minn.Stat. § 626.557,
subd. 9(a). Plaintiffs make no credible argument that the CEP
is not a part of a political subdivision in Minnesota. The
plaintiffs also do not contend that the police department, to
which Stewart reported the alleged abuse, does not qualify as
a part of *556  the “government” for purposes of the anti-
SLAPP analysis.


The plaintiffs assert, without citing support in the record or
any provision of law or case law, that “Stewart's conduct
in causing EMS to be called after the police refused to
remove Client A and indicating that she (Stewart) had ‘reason
to believe’ Client A was unsafe and was being abused is


admittedly9 not protected by the Anti–SLAPP law.” (Pls.'
Suppl. Br. 11.) The evidence relating to Stewart's call to EMS


shows that Stewart contacted “Hennepin–EMS.” (Doc. No.
161, Suppl. Aff. of Paulette Wilson (“Suppl. Wilson Aff.”),
¶ 13, Ex. G.) Hennepin EMS appears to be connected to
Hennepin County Medical Center (HCMC), where Client
A was transported by the ambulance. (Id., Ex. H.) But
the plaintiffs provide no evidentiary support relating to
Hennepin–EMS or HCMC. As a result, the Court cannot
conclude that the plaintiffs have met their burden of showing
that Hennepin–EMS is not a “branch, department, agency,
official, employee, agent, or other person with authority to
act on behalf of ... [Minnesota], or any political subdivision
of [Minnesota,] ... or other public authority.” Minn.Stat. §


554.01, subd. 2.10


b. The plaintiffs have not shown by clear and convincing
evidence that Stewart and Meridian engaged in conduct
for self-serving reasons rather than conduct aimed, in
whole or in part, at procuring favorable government
action.


As a legal matter, the plaintiffs appear to argue that Stewart's
purported lack of interest or a personal stake in the outcome
of her reports means her conduct could not have been aimed,
in whole or in part, at procuring favorable government action.
But the plaintiffs offer no support for this proposition, and this
Court declines to adopt such an interpretation of Minnesota's
anti-SLAPP law.


Turning to the evidentiary submissions, this Court concludes
that the plaintiffs fail to provide clear and convincing
evidence that Stewart and Meridian had a self-interested
motivation in reporting the suspected abuse to CEP, the
police, or in contacting Hennepin–EMS. The plaintiffs
contend that Stewart's true motivation for making those
reports was to “get Client A away from Unity/HWS—as
Stewart had been trying to do all year.” (Pl.'s Suppl. Br.
11; id. at 7 (arguing that during MDH's investigation of the
August 2012 incident involving Client A's allegation of abuse
“Stewart admitted to [an] investigator that Client A in fact
really wanted to stay at Unity earlier that year—and that she
never said anything negative about the facility ‘until now’
”).) To support their position on this issue, in the relevant
section of their supplemental memorandum, the plaintiffs
cite Exhibit C to the Supplemental Affidavit of Paulette
Wilson. (Suppl. Wilson Aff., Ex. C.) Exhibit C is purportedly
a copy of a transcription prepared from an August 2012
telephone conversation between Stewart and a representative
of the Minnesota Department of Health (MDH), who was
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investigating the allegations that Client A had reported being
abused. (Suppl. Wilson Aff. ¶ 8.) The plaintiffs assert that
this exhibit shows that “Stewart admitted to MDH that
she was instructed to remove Client A from Unity.” (Pls.'
Suppl. Br. 11.) During that telephone conference, an MDH
representative asked Stewart whether Client A ever brought
anything like “this” up before. (Suppl. Wilson Aff., Ex. C
at 3.) Stewart *557  explained that Hennepin County told
her a month earlier that she needed to find a new placement
for Client A with a facility other than HWS, and, at that
time, Client A told Stewart that she wanted to stay at HWS's
facility, so Stewart “[did not] know if it wasn't happening at
that time.” (Id.)


Exhibit C is anything but clear and convincing evidence
that Stewart had only a self-serving reason to report the
alleged abuse. For one thing, there are questions about the
authenticity or potential admissibility of the transcription
itself. Paulette Wilson does not purport to be a party to the
conversation that Exhibit C allegedly records. She offers
little or no detail in her affidavit about how the transcription
was made. The transcription also appears incomplete, so the


context of the conversation is lost.11 Further, the portions
of the transcript, on which the plaintiffs rely, leaves open
the precise nature of what the conversation's participants
are discussing. Where the MDH representative asks Stewart
whether Client A ever brought anything like “this” up before,
it is not clear whether by using the word “this,” the MDH
representative is referring to allegations of abuse or to Client
A's desire to move out of the plaintiffs' facilities. In addition,
the plaintiffs divorce a portion of Stewart's response—that
Client A “never said anything negative about the facility until
now”—from its context to support their argument. According
to the transcription, Stewart's entire response to the MDH
representative's question was:


No in um about a month ago we were I was told by
Hennepin County that they were not going to renew the
contract for [HWS] and so we needed find a new placement
for [Client A] and so I talked to her about that and she really
wanted to stay at the facility and so I don't know if it was
happening at that time or why she would've wanted to stay,
she wanted to stay then, I mean she never said anything
negative about the facility until now.
(Suppl. Wilson Aff., Ex. C at 3.) Rather than providing
clear and convincing support for the plaintiffs' contention
that Stewart had been motivated since the beginning of
2012 by a desire to get Client A removed from the care


of Unity and HWS, it appears Stewart was indicating
that she did not think there had been any earlier abuse.
Stewart's remarks indicate her belief that if Client A had
been abused earlier, she would not have told Stewart that
she wanted to stay at the facility only a month before
Stewart's conversation with the MDH representative. This
is not clear and convincing evidence that Stewart's report
to CEP, the police, and to Hennepin–EMS was motivated
by a self-interested desire either to benefit her employer
Meridian or harm the plaintiffs' business.


To further support their claim that Stewart and Meridian's
long-term motivation was to get Client A away from the
plaintiffs' care and not to obtain favorable government action,
culminating in Stewart's allegedly fabricated reports of abuse,
the plaintiffs also submit emails from the early months of
2012 in which Stewart stated that Client A had expressed
desire to move from the HWS facility where she was staying.
(See Pls.' Suppl. Br. 11 (discussing Stewart's goal in making
the reports and noting that Stewart “had been trying to [get
Client A away from Unity/HWS] all year”); Suppl. Wilson
Aff., Ex. A (email messages).) In those emails Stewart and
her supervisor at Meridian attempted to set up a meeting with
plaintiffs' representatives to discuss Client A's plan of care,
whether her family members needed to be involved in any
discussions about Client A's care, and other matters. (Id.)
However, Stewart's supervisor cancelled the meeting, and it
never occurred. (Id. at 4; Suppl. *558  Wilson Aff. ¶ 6.)
Further, the plaintiffs provide Paulette Wilson's supplemental
affidavit testimony that “Unity is certain that the claims of
Stewart and [her supervisor] in February 2012 that Client A
wanted to move [away from HWS and Unity] were knowingly
false” because “[d]uring this same time frame, Client A and
her family members always communicated to Unity that
Client A did not wish to move.” (Suppl. Wilson Aff. ¶ 4.)


Even if this evidence is consistent with the plaintiffs' theory,
it is not clear and convincing evidence that Meridian and
Stewart engaged in a protracted plot to remove Client A
from the plaintiffs' care. At best it shows there were several
disagreements between Client A's case manager and the
Unity and HWS personnel with whom she coordinated Client
A's care. Unlike on a motion for summary judgment, in
applying the anti-SLAPP motion-to-dismiss standards set
forth in Minn.Stat. § 554.02 and Leiendecker, as the non-
moving party, the plaintiffs get no benefit of the doubt on
this evidence. The Court must weigh the evidence before it
and consider its persuasive value. Leiendecker, 848 N.W.2d
at 231. Exhibit C and the emails from the beginning of 2012
that the plaintiffs submit in support of this argument do little
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to persuade this Court that Stewart's call to CEP, her report to
the police, or her call to Hennepin–EMS were aimed solely
at undermining plaintiffs' care for and contract with Client A,
rather than aimed, in whole or in part, at procuring favorable
government action. Thus, the plaintiffs have failed to meet
their burden in responding to the motion.


Because this Court is required, under Minnesota law, to weigh
evidence in resolving the anti-SLAPP motion to dismiss, this
Court notes that the foregoing conclusion is buttressed by
the evidence that Meridian and Stewart provided in support
of their anti-SLAPP motion. That evidence demonstrates
that from the end of 2011 through June of 2012, Client A's
communications fluctuated regarding her desire to continue
living in an HWS facility. (Doc. No. 178, Decl. of Lucy
Stewart (“Stewart Decl.”) ¶¶ 6, 10, 11, 13, 14, 17.) On August
13, 2012, Stewart attended an assessment regarding Client A's
long term care, along with a contract nurse from Unity. (Id.
¶ 18.) After the contract nurse left the assessment, a Unity/
HWS staff member (identified by the randomly selected
initials “AP”), told Stewart that she and the assessor needed
to wrap up the assessment so that Client A would be able
to eat that day. (Id. ¶ 19.) When AP left the room, Client
A communicated to Stewart and the assessor that AP had
been “hurting her” and that she wanted to move from the
plaintiffs' facility. (Id.) Stewart called the Common Entry
Point as she was leaving the facility and made a telephone
report on her way back to Meridian's office. (Id.) Stewart
also called the police on the advice of her supervisor and
followed up again with Common Entry Point to let them know
of her conversation with a police officer. (Id. ¶ 21.) Then a
representative from Adult Protection contacted Stewart to tell
her to get Client A out of the facility, which she did by asking
for an ambulance to go pick Client A up from the facility. (Id.
¶ 22.)


Weighing this evidence against the less than clear and
convincing evidence provided by the plaintiffs, this Court
concludes that the plaintiffs have failed to meet their burden
of showing that Stewart's report of the alleged abuse of Client
A to CEP, the police, and to Hennepin–EMS was not aimed
in whole or in part at procuring favorable government action.


B. The plaintiffs have failed to present clear and
convincing evidence that Meridian and Stewart's
conduct constituted the torts of defamation or tortious
interference with contract


The plaintiffs also argue that clear and convincing evidence
exists demonstrating that Stewart's conduct was tortious.


They assert that Stewart made materially false and misleading
statements that constitute defamation, and that Stewart's
deceitful statements and blatant misrepresentations tortuously
interfered with the plaintiffs' contract with Client A. (Pls.'
Suppl. Br. 11–15.)


1. The plaintiffs have failed to provide clear and
convincing evidence that Meridian and Stewart's conduct
was defamatory


Under Minnesota law, to establish a claim for defamation,
a plaintiff must prove that *559  the alleged defamatory
statement (1) was communicated to someone other than the
plaintiff, (2) was false, and (3) tended to harm the plaintiff's
reputation and lower her in the estimation of the community.
See Bahr v. Boise Cascade Corp., 766 N.W.2d 910, 919–
20 (Minn.2009). Because this Court is analyzing whether
the plaintiffs in this case have proven the defamation claim
in the context of an anti-SLAPP motion, the plaintiffs must
provide clear and convincing evidence, which persuades the
Court that Meridian and Stewart engaged in conduct meeting
all three of these elements. See Leiendecker, 848 N.W.2d at
229. This Court concludes that the plaintiffs have failed to
present clear and convincing evidence that Stewart made any
false statements, and therefore, this Court concludes that the
plaintiffs have failed to meet their burdens in opposing the
anti-SLAPP motion.


a. Stewart's statements regarding Client A's desire to
move


In their response to the anti-SLAPP motion, the plaintiffs
contend that Stewart falsely stated, on several occasions, that
Client A expressed a desire to move out of the HWS facility.
It is not clear that this conduct even forms a part of the
defamation claim that the District Court believed the plaintiffs
had stated. (See Doc. No. 141, Order at 19–21 (describing
the alleged defamation in the Second Amended Complaint
as Stewart's reporting of Client A's abuse allegations and
contacting an ambulance).) However, even if this were a part
of a properly pleaded defamation claim, the evidence does not
clearly and convincingly show that Stewart's statements on
this issue were false. The following evidence is relevant to
these allegedly defamatory statements.


Around December 30, 2011, Stewart learned that Hennepin
County was planning not to renew its contract with Unity and
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that all of Unity and HWS's clients would need to be relocated
by the end of January 2012. (Doc. No. 178, Stewart Decl. ¶ 8.)
Stewart struggled to find a new location for Client A to move
to, but eventually located her a spot with an organization
called Caring Nurses. (Id. ¶¶ 9–10.) Unity contacted Stewart
through Unity's counsel on January 25, 2012, to tell Stewart
that Client A no longer wanted to move from HWS's facility.
(Id. ¶ 11; Suppl. Wilson Aff., Ex. K.) On January 31, 2012,
Stewart and her supervisor met with Client A, and Client A
expressed to Stewart that she was excited about moving from
HWS's facility to a new location. (Stewart Decl. ¶ 13.) On
February 9, 2012, Stewart sent an email to Paulette Wilson
at Unity and HWS, stating that Client A had chosen to move
to a different facility after Stewart informed Client A of her
options. (Suppl. Wilson Aff., Ex. A at 1; see also Suppl.
Wilson Aff. ¶ 5 (stating that on Feb. 9, 2012 “Stewart wrote
an e-mail to Unity falsely stating that Client A personally
told Stewart that Client A wanted to move.”).) However,
according to Wilson, during February 2012, “Client A and her
family members always communicated to Unity that Client
A did not wish to move” and that Client A “denied telling
Defendants that Client A wanted to move.” (Suppl. Wilson
Aff. ¶ 4.) Wilson further states that in June 2012, Stewart
wrote to Client A “and informed her of a pending attempt by
MDH to revoke Unity's licenses and explaining that Client
A had the right to move or stay with Unity although Unity
had already informed Client A and all clients of the pending
revocation action.” (Id. ¶ 9.) Stewart confirms that during
June 2012 she sent a letter to Client A about MDH's decision
not to renew Unity's license and told her that she had a choice
about whether to move. (Stewart Decl. ¶ 17.) Throughout
Stewart's time as Client A's case manager, Stewart says that
Client A “fluctuated in her communications about her desire
to stay in her current living situation.” (Id. ¶ 6.)


Although the plaintiffs repeatedly assert that Stewart's
statements about Client A's desire to move away from Unity
and HWS's care at various times during 2012 were false, they
offer no clear and convincing proof that Stewart ever made
any false statement of fact. Even if the Court credits Paulette
Wilson's hearsay affidavit testimony about what Client A's
family members said regarding Client A's desire to move and
their denial that Client A ever told Defendants that she wanted
to move, this evidence is far from clear and convincing.
There is no detail *560  whatsoever about the statements
that Client A or her family members allegedly made. No
dates are provided. No specific statements are attributed. No
indication is given of the person or persons with Unity or
HWS to whom such statements were made. Wilson does not


even claim that she has personal knowledge of any of these
out-of-court statements she attributes to others. Thus, the
plaintiffs have not provided clear and convincing evidence
that shows Stewart was misrepresenting what Client A had
communicated to her about her fluctuating interest in moving.


Further, the plaintiffs have made no showing that Stewart's
statements in the June 2012 letter she sent to Client A about
MDH's decision not to renew Unity's license was false or
misleading. They claim “there was no need for Stewart to do
that because Unity” already told Client A about the pending
revocation (Pls.' Suppl. Br. 5–6), but making statements that
are unnecessary is not the same as making statements that
are false. Moreover, Meridian had received an email from
Hennepin County regarding MDH's decision not to renew
Unity's license one month earlier, and in that email Hennepin
County instructed case managers to inform Unity residents
that, if Unity did not prevail in its appeal, Unity might not
be able to provide them with services any longer. (Doc. No.
179, Decl. of Leann Thompson (“Thompson Decl.”), Ex. C at
1.) Given this evidence, there was nothing remotely false or
misleading about Stewart's June 2012 letter.


In addition, Wilson's statement in paragraph 4 of her
Supplemental Affidavit that “Unity is certain that [Stewart's]
claims ... in February 2012 that Client A wanted to move
from Unity were knowingly false” has no evidentiary value.
Cf. Bacon v. Hennepin Cnty. Med. Ctr., 550 F.3d 711,
716 (8th Cir.2008) ( “ ‘[A] properly supported motion for
summary judgment is not defeated by self-serving affidavits.’
”) (quoting Gander Mountain Co. v. Cabela's, Inc., 540 F.3d
827, 831 (8th Cir.2008)).


The plaintiffs again rely on Stewart's August 2012
conversation with an MDH representative to suggest that
Stewart's assertions that Client A wanted to move during the
early months of 2012 were false. During that conversation,
Stewart made the statement that Client A had never said
anything negative about the facility before August 2012.
(Suppl. Wilson Aff., Ex. C at 3.) But, as noted above,
the plaintiffs have taken Stewart's statements to the MDH
investigator out of context, and when that statement is
properly considered, Stewart is not contradicting her earlier
statements that Client A expressed a desire to move. Rather,
Stewart was confirming that Client A had not previously
complained of abuse. Stewart's own declaration confirms this.
(Stewart Decl. ¶ 20.) Thus, Exhibit C to Paulette Wilson's
Supplemental Affidavit does not provide clear and convincing
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evidence that persuades this Court Stewart was making false
statements.


Weighing all this evidence, as the Court must in assessing
a motion to dismiss under Minnesota's anti-SLAPP law, the
plaintiffs have failed to persuade this Court by clear and
convincing evidence that any of Stewart's statements about
Client A wanting to move were false.


b. Stewart's statements regarding Client A's allegations of
abuse, her statements to CEP that Client A was in danger,
and her report to the police


The plaintiffs contend that Stewart's “communication to third
parties that Client A was in imminent danger on August
13, 2012 was blatantly false and a reckless description
of the information Stewart allegedly learned during her
communication with Client A.” (Pls.' Suppl. Br. 12.) In
support of this position the plaintiffs point to a few pieces
of evidence. In the CEP intake form related to Client A's
allegations of abuse, which is dated August 13, 2012, there is
an indication that Client A is a “vulnerable adult in imminent
danger.” (Suppl. Wilson Aff., Ex. E at 2.) To show that this
was false, the plaintiffs rely on Exhibit I to the Supplemental
Affidavit of Paulette Wilson, which purports to memorialize
notes prepared by an MDH investigator who was following
up on Stewart's assertion that Client A had reported being
abused. (Suppl. Wilson Aff. ¶ 13; id., Ex. I.) According to
these notes, Stewart told the MDH investigator that when
she reported the alleged *561  abuse to Stewart, Client A
wrote on a sheet of paper that a staff person abused her,
but that Client could not articulate what the abuse involved
more specifically. (Id., Ex. I.) The notes also state that Client
A's case managers “are not sure of the credibility [of Client
A's report of abuse], but she never made [such] allegations
before.” (Id., Ex. I.) The plaintiffs have also submitted a
purported transcript of a telephone conversation between
Patricia Helland, a contract nurse working with Unity and
HWS, and an MDH representative who was investigating the
allegations of abuse. (Suppl. Wilson Aff. ¶ 11 & Ex. D.)
In that conversation Nurse Helland states that she observed
Client A deny being abused the same day Stewart reported
the events occurred. (Id., Ex. D at 12 (“I just heard [Client
A] verbally tell [Stewart and the assessment nurse] and they
asked her have you any concerns about anybody hurting you
and [Client A] said no and it was real clear.”); see also id.,
Ex. J at 3 (noting that Nurse Helland “did report that the Case
Manager & Hennepin County Nurse asked the Client if she


was concerned/worried about being hurt ... Client responded
‘No.’ ”).)


Stewart confirms that she and an assessment nurse met with
Client A on August 13, 2012 at the HWS facility, and that
Nurse Helland was in the room with them when they were
meeting with Client A. (Stewart Decl. ¶ 18.) At some point,
however, Nurse Helland left the assessment and the Unity
staff person, identified as AP, came into the room and told
the assessment nurse and Stewart that they needed to wrap up
the meeting so that Client A would be able to eat. (Id. ¶ 19.)
After AP left the room, Client A indicated that someone at
the facility was hurting her and identified AP as the person
mistreating her. (Id.) Client A then told Stewart and the
assessment nurse that she wanted to “move now!” (Id.) Client
A told Stewart not to talk to Unity staff about the allegation of
abuse. (Id. ¶ 20.) Based on that conversation, Stewart decided
to contact CEP and report the allegations of abuse. (Id. ¶ 21.)


Weighing this evidence, this Court concludes that the
plaintiffs have failed to provide clear and convincing evidence
that Stewart simply made up Client A's allegations of abuse.
Nor have they demonstrated that Stewart acted recklessly


with regard to Client A's report of abuse.12 The plaintiffs
have presented no evidence that would lead this Court to
be persuaded that Client A did not, in fact, report being
mistreated by AP. And given that Client A told Stewart not
to tell any of Unity's staff members about the report of abuse,
there would be nothing false, reckless, or misleading about
communicating to CEP that Client A was in imminent danger.


The plaintiffs also assert that Stewart “caused a false and
misleading report to be made resulting in EMS forcibly
removing Client A from Unity.” (Pls.' Suppl. Br. 6.) They
assert that Stewart “falsely represented to EMS that she
‘had reason to believe’ Client A was being abused by her
caregivers.” (Id.) However, given that Client A reported to
Stewart and the Hennepin County assessment nurse that she
had been mistreated by AP, Stewart did have a “reason to
believe” that Client A had been harmed. (Suppl. Wilson
Aff., Ex. G at 1 (comments under “Incident” column of
Hennepin–EMS form).) The plaintiffs have not demonstrated
that Stewart made any false or misleading statements in her
report to EMS of what she was told by Client A.


The plaintiffs contend that Stewart's statements concerning
Client A's allegations of maltreatment “are not worthy
of credence because she willingly falsified information
regarding Client A.” (Pls.' Suppl. Br. 13.) They assert that







Unity Healthcare, Inc. v. County of Hennepin, 308 F.R.D. 537 (2015)
43 Media L. Rep. 2041


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 19


“[w]hen making the claim that Client A reported abuse,
Stewart also told several third parties that Client A's family
was not positively involved and that Client A did not want
her family involved[, when] [i]n fact, Client A had requested
that her family be involved, and provided authorization for
the same.” (Id.) According to the plaintiffs, because Stewart
allegedly made *562  false statements about Client A's
family members' involvement, the Court should conclude that
Stewart fabricated Client A's report that she was mistreated.
Plaintiffs cite a note dated February 14, 2012, in which Client
A indicated that she would like to have her sisters speak
on her behalf with respect to her care and needs, and gave
her sisters permission to speak with her doctors, county case
management, and the nurses at her residence. (Suppl. Wilson
Aff., Ex. L.) The plaintiffs also point out that through email
communications that occurred earlier in 2012, Stewart knew
that Client A's family members were to be involved in her
care. (See Suppl. Wilson Aff., Ex. A at 1 (Feb. 9, 2012
email from Stewart to HWS noting that Client A had given
her permission to talk to two family members); id. at (Mar.
1, 2012 email from Paulette Wilson to Stewart's supervisor
indicating that Client A requested that her family participate
in all meetings).) Although the plaintiffs do not point the
Court to any portion of the record that shows Stewart falsely
claimed that Client A's family was not involved, based on this
Court's own review of the record, there is an indication in
the CEP intake form provided by the plaintiffs, that Stewart
“reported that [Client A] does not really want her family
involved in helping her.” (Suppl. Wilson Aff., Ex. E at 3.)
However, it is not clear from this statement whether Stewart
was stating that Client A did not want her family members
involved in helping her at all or that Client A did not want her
family members involved in helping her with respect to the
allegations of maltreatment. The plaintiffs have not provided
any explanation of how this statement was actually false.
Again, there is just no context for the Court to conclude that
Stewart made a false or misleading statement. Nor do the
plaintiffs explain how any statement about Client A's family's
involvement, even if false, tended to harm the plaintiffs
in their reputation or lower them in the estimation of the
community.


Further, even if this conflict in the evidence calls Stewart's
credibility into question, other evidence in the record
confirms Stewart's account that Client A actually reported
being abused. For example, a medical record from Hennepin
County Medical Center indicates that Client A “[s]tate[d] yes
when asked if she feels unsafe.” (Suppl. Wilson Aff., Ex. H.)
Given this corroboration of Stewart's account, the Court is


not persuaded that Stewart simply made up the allegations of
abuse.


The plaintiffs also assert that Stewart's claim that Client A
“wrote down on paper that she was being abused at Unity
and wanted to move right away ... is untrustworthy because
Client A's physical limitations do not allow her to write
legibly.” (Pls.' Suppl. Br. 7.) According to CEP's intake
follow-up notes, Stewart reported that “Client A wrote on a
sheet of paper that a staff person abused her.” (Suppl. Wilson
Aff., Ex. I.) There is evidence that communicating with Client
A is challenging, and that she had difficulty writing. (Suppl.
Wilson Aff. ¶ 14.) However, there is also evidence in the
record that in January 2012, Client A could legibly write “I
want to move” on paper. (Thomson Decl., Ex. B.) Given that
there is at least some indication in the record that Client A
was capable of communicating in writing, it is not clear that
Stewart made up the story about Client A writing down that
she had been mistreated on August 13, 2012. Accordingly,
this Court will not discredit Stewart's statements that Client
A reported being mistreated by AP.


Weighing all the evidence in the record, this Court concludes
that the plaintiffs have not clearly and convincingly shown
that Stewart made any false statements that could form the
basis of a defamation claim.


2. The plaintiffs have failed to provide clear
and convincing evidence that Meridian and Stewart
tortuously interfered with their contract with Client A


To prove a claim of tortious interference with contract, the
plaintiffs must show (1) that plaintiffs had a contract with
a third party; (2) that the defendants had knowledge of the
contract; (3) that the defendants' intentionally procured a
breach of that contract; (4) that the defendants did so without
justification; and (5) that they sustained damages as a result
of the defendants procuring *563  such a breach. Kallok v.
Medtronic, Inc., 573 N.W.2d 356, 362 (Minn.1998).


The plaintiffs argue that “[i]n addition to defaming Unity with
her false abuse and imminent danger allegations, Stewart also
engaged in trickery, deceit, and blatant misrepresentations to
forcibly have Client A removed from Unity.” (Pls.' Suppl.
Br. 14.) Further, they allege that Stewart “[c]aus[ed] others
to repeat false claims that Client A had to leave Unity in
August 2012, against her will, because she was being abused
was deceitful and trickery.” (Id.) And they assert that Stewart
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“falsely claimed that [Client A] did not [have a right to
remain at Unity], causing Client A to be removed from Unity
by EMS personnel, [which] [i]s separate and apart from
the defamatory statements made that Client A was being
abused.” (Id.)


The plaintiffs do not cite to a single exhibit or other
piece of evidence in the portion of their brief specifically
addressing their argument that Stewart tortiously interfered
with plaintiffs' contract with Client A. And despite the
assertion that their tortious-interference claim is based on
conduct that is “separate and apart from the defamatory
statements” regarding Client A's assertion that she was
abused, as best this Court can discern, the plaintiffs' tortious-
interference claim is premised on the same conduct that
underlies the plaintiffs' defamation claim. It appears the
plaintiffs essentially equate the claims. (See Pls.' Suppl. Br.
14 (“The defamatory conduct of Stewart and her use of
trickery and deceit to have Client A removed constitute the
torts of defamation and tortious interference.”).) As Meridian
and Stewart correctly point out, where a tortious interference
claim is based on the same conduct as that underlying
a defamation claim which lacks evidentiary support, the
tortious interference claim must also be dismissed. See Martin
v. First Advantage Background Servs. Corp., Civil No. 11–
3357, 2014 WL 1260392, at *14 (D.Minn. Mar. 26, 2014)
(“ ‘[W]hen the same defamation forms the basis of both
a tortious interference and defamation claim, the tortious
interference claim is encompassed by the defamation claim.
Hence, respondents cannot sustain their separate tortious
interference claims.’ ”) (quoting Am. Iron & Supply Co. v.
Dubow Textiles, No. C1–98–2150, 1999 WL 326210, at *5
(Minn.Ct.App. May 25, 1999)); Dunham v. Opperman, No.
A06–750, 2007 WL 1191599, at *6–7 (Minn.Ct.App.2007)
(citing Wild v. Rarig, 302 Minn. 419, 234 N.W.2d 775
(1975) (tortious interference claim based on the same facts


as defamation claim properly dismissed as encompassed
by the defamation claim)). Thus, this Court concludes that
the plaintiffs have failed to show, by clear and convincing
evidence, that Meridian and Stewart tortuously interfered
with the plaintiffs' contract with Client A, and this claim
should be dismissed.


C. Conclusion to Part II
Based on the discussion in Part II of this Report and
Recommendation, this Court alternatively concludes that, if
Minn.Stat. § 554.02, subd. 2, can be applied in federal court,
the plaintiffs have failed to meet their burden of presenting
clear and convincing evidence that Meridian and Stewart are
not immune under Minnesota's anti-SLAPP law. Should the
District Court disagree with the conclusions reached by this
Court in Part I of this Report and Recommendation, this Court
recommends that Meridian and Stewart's motion to dismiss
under the anti-SLAPP law be granted, and the plaintiffs'
defamation and tortious-interference claims against Meridian
and Stewart should be dismissed.


RECOMMENDATION


For all the reasons above, this Court HEREBY
RECOMMENDS that Meridian and Stewart's Motion to
Dismiss (Doc. No. 125), be DENIED for the reasons stated
in Part I of this Report and Recommendation.


Date: April 16, 2015.


All Citations


308 F.R.D. 537, 43 Media L. Rep. 2041


Footnotes
1 SLAPP is an acronym referring to “Strategic Lawsuits Against Public Participation.” Leiendecker v. Asian Women United


of Minn., 848 N.W.2d 224, 227–28 (Minn.2014).


2 The plaintiffs have not argued that the allegedly tortious conduct supporting the defamation and tortious-interference
claims against Meridian and Stewart violated the plaintiffs' constitutional rights.


3 Although this doctrine arose in the domain of diversity cases, its principles also apply in federal question cases that
include state law claims (like this case). See Felder v. Casey, 487 U.S. 131, 151, 108 S.Ct. 2302, 101 L.Ed.2d 123
(1988) (explaining that when a federal court exercises “pendent jurisdiction over state-law claims,” it is constitutionally
obligated under Erie to “apply state law to state claims”); see also Witzman v. Gross, 148 F.3d 988, 990 (8th Cir.1998)
( “When considering [the plaintiff's] supplemental state-law claims, we are bound by Minnesota law.”) (citing Mangold v.
Cal. Pub. Util. Comm'n, 67 F.3d 1470, 1478 (9th Cir.1995) (“The Erie principles apply equally in the context of pendent
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jurisdiction.”)); Penobscot Indian Nation v. Key Bank of Me., 112 F.3d 538, 557 n. 27 (1st Cir.1997) (applying in a federal
question case, state substantive law to those claims that involved state law).


4 Shady Grove was decided by a fragmented Supreme Court. No opinion had the assent of five Justices, though Justice
Stevens' concurring opinion reached the same outcome as the plurality opinion written by Justice Scalia. Justice Stevens
articulated the first step in the analysis somewhat differently than it is framed in the plurality. At the first step, rather than
asking, as the plurality did, whether the federal rule “answers the question in dispute,” Justice Stevens asked “whether
the scope of the federal rule is sufficiently broad to control the issue before the court, thereby leaving no room for the
operation of seemingly conflicting state law.” Shady Grove, 559 U.S. at 421, 130 S.Ct. 1431.
The Eighth Circuit has not yet determined which opinion in Shady Grove is controlling. However, under Marks v. United
States, 430 U.S. 188, 97 S.Ct. 990, 51 L.Ed.2d 260 (1977), “[w]hen a fragmented Court decides a case and no single
rationale explaining the result enjoys the assent of five Justices, ‘the holding of the court may be viewed as that position
taken by those Members who concurred in the judgments on the narrowest grounds....' ” Id. at 193, 97 S.Ct. 990 (quoting
Gregg v. Georgia, 428 U.S. 153, 169 n. 15, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976)). Arguably, Justice Stevens' concurring
opinion provides a narrower basis for concurring in the judgment in Shady Grove. But this Court need not resolve whether
Justice Stevens' opinion provides the controlling test because this Court concludes that Minnesota's anti-SLAPP motion
to dismiss cannot be applied in federal court whether one applies Justice Stevens' articulation of the first step of the
analysis or the plurality's.


5 There is no question that the evidentiary material both Plaintiffs and Meridian and Stewart have submitting on the anti-
SLAPP motion are matters outside the pleading. The affidavits and exhibits provided by the parties are not the type of
“documents necessarily embraced by the complaint [that] are not matters outside the pleading.” Gorog v. Best Buy Co.,
Inc., 760 F.3d 787, 791 (8th Cir.2014) (explaining that matters outside the pleading include “any written or oral evidence
in support of or in opposition to the pleading that provides some substantiation for and does not merely reiterate what is
said in the pleadings,” and citing, as an example of material embraced by the pleadings, contract documents in a case
involving a contractual dispute).


6 This strips the federal court of the discretion it has to exclude extra-pleadings submissions provided in connection with
a motion under Rule 12(b)(6) or Rule 12(c). See Gorog, 760 F.3d at 791.


7 Because this Court has concluded that Minn.Stat. § 554.02, subd. 2, cannot be applied in federal court based on the
first step of the Shady Grove analysis, it does not reach the twin aims identified in Erie of avoiding forum shopping and
promoting consistent results in state and federal courts.


8 Justice Stevens found it important that the New York statute at issue was “designed as a procedural rule[, which] suggests
it reflects a judgment about how state courts ought to operate and not a judgment about the scope of state-created rights
and remedies.” Shady Grove, 130 S.Ct. at 1457. Section 554.02, subd. 2, of Minnesota's anti-SLAPP statutes is designed
as a procedural rule. It is labeled as a matter of “procedure.” And Leiendecker explains that “[t]he procedural provisions of
the anti-SLAPP statutes, Minn.Stat. § 554.02, ... set out a unique procedural framework.” See Leiendecker, 848 N.W.2d
at 228–29 (internal quotations omitted). To the extent a state's characterization of the law at issue as one of “procedure”
is relevant to the analysis under Shady Grove because Justice Stevens' concurrence supplies the applicable test, this
Court finds these statements support the conclusion reached here.


9 The plaintiffs point to no such admission in the record.


10 There does not appear to be any Minnesota case law addressing the issue whether contacting an emergency medical
services provider can be conduct aimed at procuring favorable government action for purposes of the Minnesota anti-
SLAPP law. However, there does appear to be some support from other jurisdictions that statements made in furtherance
of an investigation of public concern can be protected activity for purposes of other anti-SLAPP statutes. Cf. Hindu
Temple and Community Ctr. of High Desert, Inc. v. Raghunathan, 311 Ga.App. 109, 714 S.E.2d 628, 632 (2011) ( “Each
of appellants' claims are predicated solely and exclusively upon appellees' statements to police or statements made in
furtherance of an ongoing investigation regarding appellants' alleged criminal activity. Suffice it to say, such speech is
‘in furtherance of the right ... to petition government for a redress of grievances' and thus represents the type of speech
that the anti-SLAPP statute is designed to protect.”) (emphasis added).


11 Meridian and Stewart argue that none of the evidence provided by the plaintiffs is admissible, and therefore they contend
that the plaintiffs cannot meet their evidentiary burdens in this case. (M & S Suppl. Mem. 12–14.) Although this Court
makes no ruling about the admissibility of any evidence in reaching the conclusions in this report and recommendation, it
has taken into account the arguments concerning the admissibility of the plaintiffs' evidence in considering its persuasive
value. Even having considered the plaintiffs' exhibits that contain varying levels of hearsay, are not properly authenticated,
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or have other shortcomings under the Federal Rules of Evidence, this Court nevertheless concludes that the plaintiffs
have failed to meet their evidentiary burdens and cannot survive the anti-SLAPP motion.


12 For example, the plaintiffs also offer no support for the proposition that “[i]t is highly probable that Stewart knew that the
alleged abuse claims were unlikely to be substantiated.” (Pls.' Suppl. Br. 13.)


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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331 F.Supp.3d 312
United States District Court, D. Vermont.


SOOJUNG JANG, Ph.D., Plaintiff,
v.


TRUSTEES OF ST. JOHNSBURY
ACADEMY, Kingdom Development


Company, Inc., Defendants.


Civil Action No. 2:17-cv-162-jmc
|


Signed 07/06/2018
|


Filed 07/09/2018


Synopsis
Background: Professor, a citizen and resident of South Korea
and member of a South Korean government international
school establishment subcommittee, brought libel and
defamation action against parties to cooperative venture
agreement to develop international school in South Korea,
including trustees of a private non-profit academy, arising
from letter sent to South Korean government agency by
defendants, detailing professor's efforts to undermine school’s
establishment. Defendants moved to strike complaint and to
dismiss.


Holdings: The District Court, John M. Conroy, United States
Magistrate Judge, held that:


parties implicitly acquiesced to the application of Vermont
defamation law;


safeguards embodied in First Amendment applied
extraterritorially to letter's publication in South Korea;


letter did not address a public issue, and thus Vermont's
anti-SLAPP (Strategic Lawsuits Against Public Participation)
statute did not preclude defamation action;


letter did not involve public issue under California's anti-
SLAPP statute;


complaint did not identify the specific false and defamatory
language at issue, as required for defamation claim;


statement in letter was opinion, and thus was not defamatory;


professor failed to plead facts that would have established
that verifiable events described in letter were not substantially
true, as required for defamation claim; and


sending letter was conditionally privileged.


Motion to strike denied, and motion to dismiss granted.


Attorneys and Law Firms


*320  Harold B. Stevens, III, Esq., Stevens Law Office,
Stowe, VT, for Plaintiff.


William A. O'Rourke, III, Ryan Smith & Carbine, Ltd.,
Rutland, VT, Bruce C. Palmer, Esq., Downs Rachlin Martin
PLLC, St. Johnsbury, VT, for Defendants.


OPINION AND ORDER


(Docs. 8, 11, 25)


John M. Conroy, United States Magistrate Judge


On August 31, 2017, Plaintiff Soojung Jang, Ph.D., a citizen
and resident of Seoul, Republic of Korea, commenced
this libel and defamation action against the Trustees of
St. Johnsbury Academy (the Academy) and Kingdom
Development Company, Inc. (KDC). (Doc. 1.) The Academy
and KDC were part of a successful effort to establish the St.
Johnsbury Academy-Jeju on Jeju Island in the Republic of
Korea, which opened in late October 2017. (Doc. 8 at 7.) On
July 16, 2016, prior to the opening of the school, an attorney
for the Academy and KDC sent a letter to the Governor of
the Jeju Provincial Office of Education detailing Dr. Jang's
purported efforts in the Republic of Korea and the United
States to undermine the establishment of the school. In Dr.
Jang's Complaint, she claims that the letter's contents are
libelous and defamatory and that she suffered actual, special,
and punitive damages as a result of the letter's publication.
(Doc. 1 at 4-5, ¶¶ 30, 34.)


Presently before the Court is the Academy and KDC's Joint
Motion to Strike the Complaint pursuant to Vermont's anti-
SLAPP statute, Vt. Stat. Ann. Tit. 12, § 1041 (2006), (Doc. 8),
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and their Joint Motion to Dismiss the Complaint for Failure to
State a Claim pursuant to Fed. R. Civ. P. 12(b)(6). (Doc. 11.)
Dr. Jang responded in opposition to both motions, (Docs. 12,
15), and the Academy and KDC filed two replies. (Docs. 20,
21.) A hearing on the motions was held on February 20, 2018,
and the parties subsequently filed supplemental memoranda.
(Docs. 26, 27, 28, 30, 31, 32.)


Concluding that the evidence submitted by the Academy
and KDC does not demonstrate that the letter involved a
public issue under the Vermont Supreme Court's narrow
interpretation of Vt. Stat. Ann. tit. 12, § 1041, the
Court DENIES the Academy and KDC's joint Motion to
Strike the Complaint. (Doc. 8.) Further, because Dr. Jang's
Complaint does not plausibly allege claims for defamation
or interference with a professional relationship, the Court
GRANTS the Academy and KDC's Joint Motion to Dismiss
for Failure to State a Claim. (Doc. 11.)


*321  Factual and Procedural Background


This Court has previously treated a motion to strike as
analogous to a summary judgment motion under Federal Rule
of Civil Procedure 65. See Bible & Gospel Trust v. Twinam,
No. 1:07-cv-17, 2008 WL 5245644, at *1 (D. Vt. Dec.
12, 2008), modifying report and recommendation, 2008 WL
5216845 (D. Vt. July 18, 2008). As a result, in analyzing the
Motion to Strike, the Court relies on the documents provided
by the Academy and KDC in support of their Motion to Strike.
(See generally Docs. 8, 8-1-8-24). In deciding the Academy
and KDC's Motion to Dismiss, the Court accepts as true the
factual assertions stated in Dr. Jang's Complaint and the letter


attached to the Complaint.1 See Desiano v. Warner-Lambert
Co., 326 F.3d 339, 350 (2d Cir. 2003); Chambers v. Time
Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002). (See generally
Docs. 1, 1-1.)


I. Background and Parties
This case involves the establishment of a school on
Jeju Island, a province in the Republic of Korea (South
Korea). Government-sponsored development on Jeju Island
is controlled by the Jeju Free International City Development
Center (the City Development Center), a corporation owned
by the South Korean Ministry of Land, Transport, and
Maritime Affairs. (Doc. 8-2 at 5, § a; see also Doc. 1 at 2,
¶ 8.) One of the City Development Center's projects is the
Jeju Global Education City, a plan to create a “vibrant global


education city” by establishing several international schools
in a specific area on Jeju Island. (Doc. 8-2 at 1, § b.) To own
and operate the international schools in the Global Education
City, the City Development Center established Haewul, Inc.,
a wholly owned subsidiary of the City Development Center.
(Id. at 1-2, § d; see also Doc. 1 at 2, ¶ 8.)


Dr. Jang is a resident of Seoul, South Korea, where
she is a professor of general education. She is a
member of the Establishment and Operation of International
Schools Subcommittee (the Establishment Subcommittee),
a subcommittee of the Jeju Provincial Office of Education.
(Doc. 1 at 3, ¶ 23.) Dr. Jang is also a member of
Jeju Solidarity for Participatory Self Government and
Environmental Preservation (Jeju Solidarity), a community
organization focused on ensuring that the educational goals
of the Global Education City are met. (Doc. 1 at 2, ¶¶ 9, 11,
12-13.)


The Academy operates a non-profit private school located in
St. Johnsbury, Vermont, and owns a majority of stock in KDC,
a Vermont for-profit corporation. (Doc. 1 at 1, ¶¶ 2, 3, 7; Doc.
8 at 2-3.)


II. The Project and Dr. Jang's Initial Investigations


A. Proposal and Cooperative Venture Agreement
In the spring of 2012, the City Development Center requested
proposals for the establishment of a new international school
in the Global Education City. (Doc. 8 at 2.) The Academy and
KDC responded to this request, and the City Development
Center ultimately proposed a joint venture with the Academy
and KDC to establish and operate a new school known as
St. Johnsbury Academy-Jeju (SJA-Jeju). (Id.) As a *322
result, on November 29, 2012, the City Development Center,
Haewul, the Academy, and KDC entered into a confidential
cooperative venture agreement setting forth the terms of their
joint project. (Id. at 4; see generally Doc. 8-2.)


By the agreement's terms, the City Development Center
would appoint a developer to construct the school in the
Global Education City and, upon construction of the school,
sell or lease the building to Haewul. (Doc. 8-2 at 6, §§ e,
g.) The Academy would grant Haewul a license to use the
Academy's intellectual property rights in connection with the
promotion and operation of SJA-Jeju and, in consideration,
Haewul would pay royalties to the Academy. (Id. at 6, §
h, id. at 14, § 9.3.) Further, KDC would perform certain
administrative and management functions for SJA-Jeju, such
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as ensuring that SJA-Jeju met the standards of the St.
Johnsbury Academy in Vermont. (Id. at 6, § i, id. at 12, § 5.)
In turn, Haewul would pay a management fee to KDC. (Id.
at 14, § 9.4.)


B. Further Review and Approval of SJA-Jeju
Although the City Development Center, Haewul, the
Academy, and KDC had entered into the cooperative venture
agreement, the project could not move forward without being
approved by the Jeju Provincial Office of Education, the body
charged with reviewing and approving schools in the Global
Education City. (Doc. 8 at 4.) To this end, the Provincial
Office of Education formed the Establishment Subcommittee,
which was charged with reviewing and approving the SJA-
Jeju project. (Id.) As noted above, at the relevant times, Dr.
Jang was a member of this subcommittee. (Id.; Doc. 1 at 3,
¶ 23.)


C. China Daily and Korea Times Articles
On May 6, 2013, China Daily published an article describing
the development on Jeju Island. (See generally Doc. 8-11.)
The article generally described the City Development
Center's mission to create a free international city like Hong
Kong or Singapore. (Id.) Among the numerous projects
described in the article, the article briefly noted that the
City Development Center had formed partnerships with
three international schools: North London Collegiate School;
Branksome Hall; and St. Johnsbury Academy. (Id.) The
article stated in passing that SJA-Jeju was expected to open in
September 2015. (Id.) Similarly, an article in the Korea Times
published on July 24, 2013, described the City Development
Center's plan to establish seven international schools on Jeju
Island by 2021. (Doc. 8-12 at 2.) The article succinctly stated
that three schools had already opened on a trial basis and
that SJA-Jeju was expected to open in September 2015.
(Id. at 2-3.) Neither article mentioned a public controversy
surrounding the establishment of the schools, nor did the
articles mention Dr. Jang.


D. Dr. Jang's Presentation to the Establishment
Subcommittee


SJA-Jeju was not yet open on January 15, 2016, when Dr. Jang
submitted a “Summary of Preliminary Investigation” to the
Provincial Office of Education and presented the information
to the Establishment Subcommittee. (See generally Doc. 8-3;
see also Doc. 8-1 at 3, ¶ 7.) Dr. Jang generally alleged in
the summary that the relationship between KDC and the


Academy was established to protect the Academy's non-profit
tax status, that the Academy and KDC did not bear any risk
if SJA-Jeju failed, and that the Academy and KDC lacked
experience establishing and operating international schools.
(Doc. 8-3 at 3-5.) She recommended further investigation by
the Jeju Provincial Office of  *323  Education; in particular,
she stated that the Office of Education should seek additional
records relating to the business characteristics and tax status
of KDC and the Academy. (Id. at 5-6.)


E. Dr. Jang's Investigation in the United States
On February 1, 2016, Dr. Jang sought information regarding
the governance of private schools from the National
Association of Independent Schools (NAIS) in the United
States. (Doc. 8-4 at 9-10.) In particular, Dr. Jang sought
information regarding an independent school's procedures
for approving “a franchised school in foreign country.” (Id.
at 9.) Attorney Debra Wilson, the Chief Counsel of
NAIS, responded to Dr. Jang's request and explained that
the procedures depended on the school board and the
school's structure and bylaws. (Id. at 8.) After further email
correspondence with Dr. Jang regarding the specific business
structure of the Academy and KDC and their relationship
with SJA-Jeju, Attorney Wilson offered to reach out to
the Academy and KDC on behalf of Dr. Jang. (Id. at
6.) As a result, Attorney Wilson investigated Dr. Jang's
claims; according to the Academy and KDC, Attorney Wilson
concluded in a February 10, 2016 letter that Dr. Jang's claims


had no merit.2 (Doc. 1-1 at 2, § a; Doc. 8-1 at 4, ¶ 10.)


F. Other Activities in Vermont Involving the Academy
and KDC


At approximately the same time, in late January and early
February 2016, the Academy and KDC claim that an
unknown South Korean party contacted both the Vermont
Department of Education and a private Vermont attorney.
(Doc. 1-1 at 2, § b; Doc. 8-1 at 3, ¶ 8; Doc. 8-17 at 1,
¶ 2.) Allegedly, the unknown party requested help seeking
documents relating to the cooperative venture agreement and
the tax exempt status of the Academy. (Doc. 1-1 at 2, § b;
Doc. 8-1 at 3, ¶ 8; Doc. 8-17 at 1, ¶ 2.)


G. Establishment Subcommittee Hearing3


At a February 18, 2016 hearing, the Establishment
Subcommittee considered Attorney Wilson's letter, which
allegedly stated that Attorney Wilson “had performed an
independent review of the documentary material” and that
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“the process of entry into the [cooperative venture agreement
was] legal and customary for member independent schools
of NAIS.” (Doc. 1-1 at 2, § c.) At the meeting, according to
the Academy and KDC, Dr. Jang attempted to refute Attorney
Wilson's letter, (id. § d); however, the subcommittee voted to
reconfirm the cooperative venture agreement, which was to
be signed by the Academy at a private trustee meeting on May
7, 2016. (Id. § e.)


H. Boston Korea Actions and Article
On May 7, 2016, during the Academy's private trustee
meeting, two Boston Korea newspaper reporters disrupted the
proceedings to pass out questions for the Academy trustees.
(Id. at 3, § f.) Subsequently, on May 12, 2016, Boston Korea
*324  published an online editorial entitled “Open Letter to


St. Johnsbury Academy” and an online article called “Public
Questions Thrown at St. Johnsbury Academy.” (Doc. 8-6 at
3-4, 6-7.) As interpreted by Google Translate, (Doc. 8-1 at 4, ¶
11), the articles questioned the business relationship between
the Academy and KDC, the business structure of KDC, and
the academic qualifications of both St. Johnsbury Academy
and SJA-Jeju. (Doc. 8-6 at 6-7.) Neither article named Dr.
Jang.


I. Caledonian-Record Article and Ethan Allen Institute
Post


On May 6, 2016, an article appeared in the Caledonian-
Record, a newspaper located in St. Johnsbury, Vermont,
describing the establishment of SJA-Jeju. (Doc. 8-13 at 1.)
According to the article, contractors had begun work on the
project on April 29, 2016, with an anticipated enrollment
date in Fall 2017. (Id.) Further, the article generally described
the anticipated academic programs, extracurricular activities,
and the student-body makeup. (Id. at 1-2.) Finally, the article
concluded with a general description of Jeju Island. (Id. at
2-3.) Subsequently, in a post on the Ethan Allen Institute
website on May 18, 2016, the writer described the contents
of the Caledonian-Record article and commended South
Koreans and the leadership of the Academy for establishing
SJA-Jeju. (Doc. 8-14.) The articles neither mentioned Dr.
Jang nor described an ongoing controversy involving the
establishment of SJA-Jeju.


J. Legal Proceedings Against Dr. Jang in South Korea
At some time in May 2016, according to the Academy and
KDC, Haewul initiated criminal and civil legal proceedings
against Dr. Jang in South Korea, purportedly as a result


of the events described above.4 (Doc. 8 at 6.) Specifically,
Haewul sought an injunction against Dr. Jang's unauthorized
investigations and challenged her “misrepresentations and
libelous statements concerning SJA Jeju, Haewul, Inc., and
the project.” (Id.) As discussed below, this investigation
concluded over a year later, on June 23, 2017, when Dr. Jang
signed a “Written Agreement,” promising to cease interfering
with the establishment of SJA-Jeju. (Doc. 8-7 at 2.)


III. The Allegedly Defamatory Letter
On July 12, 2016, Attorney Bruce Palmer, representing the
Academy and KDC, sent a letter (the Letter) to Lee Seok-
moon, the Governor of Education for Jeju Island, and copied
the Establishment Subcommittee on which Dr. Jang sat.
(See generally Doc. 1-1.) In the Letter, on behalf of the
Academy and KDC, Attorney Palmer expressed a “deep
concern[ ] about unauthorized and disruptive actions and
false statements by Dr. Soonjung Jang, a member of the
subcommittee of the Jeju Provincial Office of Education ...
charged with reviewing and approving [SJA-Jeju].” (Doc. 1-1
at 1.) As a result, the Governor was asked to remove Dr. Jang
from the subcommittee or, at the least, censure and disqualify
Dr. Jang from “any further participation in or consideration of


the approval of [SJA-Jeju].”5 (Id.)


*325  As a basis for this recusal request, Attorney Palmer
alleged that Dr. Jang, at every turn, “challenged the legality
and legitimacy of [the Academy's] and KDC's efforts to
participate in this project”; that Dr. Jang “attacked the
validity of the Cooperative Venture Agreement”; that Dr. Jang
“knowingly defamed [the Academy] and KDC in the process,
alleging without any factual basis that each seeks through
the [cooperative venture agreement] and other contracts to
avoid paying taxes”; that Dr. Jang accused the Academy's
headmaster and KDC's CEO of “illegally entering into the
agreements without actual authority”; and that Dr. Jang
repeatedly questioned the quality of the Academy. (Id.)
According to the Letter, these actions and statements by Dr.
Jang amounted to “an unjustified, concerted campaign of
mistruth about [the Academy] and KDC ... in a transparent
effort to scuttle [SJA-Jeju].” (Id. at 2.)


Finally, counsel pointed out many of the events described
above, including Dr. Jang's contact with Attorney Wilson
and Attorney Wilson's subsequent independent review and


approval of the cooperating venture agreement,6 (id. at 2, §§
a, c); Dr. Jang's attempts to refute Attorney Wilson's analysis,
(id. § d); and, the Establishment Subcommittee's subsequent
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vote reapproving the cooperative venture agreement. (Id.
§ e.) Attorney Palmer also intimated that Dr. Jang was
responsible for the unknown South Korean's efforts to
access the Academy's and KDC's records and that Dr.
Jang was accountable for the investigation undertaken by
Boston Korea and the subsequent articles. (Id. at 2, 3, §§
b, g.) In sum, counsel concluded that “[t]he campaign by
Dr. Jang to impugn SJA and the integrity of its officials
demonstrates her deep bias and disregard for traditional
customs and laws” and “merit disqualification to serve on
the [Establishment Subcommittee] responsible to review and
approve the project.” (Id. at 3.)


IV. Subsequent Activities


A. Email Communication by Dr. Jang
After the July 12, 2016 Letter was sent to the Governor,
Dr. Jang continued to pursue her investigation of the SJA-
Jeju project. On July 23, 2016, Dr. Jang emailed Attorney
Wilson again, stating that the Academy and KDC were using
Attorney Wilson's statements to rationalize their business
activities. (Doc. 8-4 at 24.) Attorney Wilson referred her to
Attorney Palmer, as counsel for the Academy and KDC. (Id.
at 26.) Palmer responded to Dr. Jang's emails by referring her
to Haewul's counsel and by prohibiting Dr. Jang from directly
contacting the Academy and KDC. (See generally Doc. 8-18.)


B. Legal Action by Jeju Solidarity
On September 22, 2016, an attorney representing Jeju
Solidarity contacted the Academy and KDC seeking
information relating to the Academy's relationship with KDC
and the potential liability assumed by the Academy and KDC.
(Doc. 8-19 at 2-3.) As noted above, Dr. Jang is a member of
Jeju Solidarity, but she was not named in this correspondence.
(See generally Doc. 8-19; Doc. 1 at 2, ¶ 9.) Counsel for the
Academy and KDC referred the Jeju Solidarity attorney to
Haewul. (Doc. 8-19 at 2.)


*326  On October 5, 2016, Attorney Jacob O. Durell, acting
on behalf of Jeju Solidarity, sought information regarding
the business relationship between the Academy and KDC as
well as the liability purportedly assumed by the Academy and


KDC.7 (See generally Doc. 8-20 at 4.) Specifically, Durell
asked to review a number of the Academy's and KDC's
documents relating to the establishment of SJA-Jeju. (Id.) As
authority for this request, the attorney cited Vt. Stat. Ann. tit.
11A, § 16.02, which authorizes a shareholder of a corporation
to inspect the records of the corporation, and argued that the


Academy and KDC's actions could lead to tort and consumer
fraud claims. (Id. at 5-6.)


On October 25, 2016, Jeju Solidarity filed suit in this
Court, seeking declaratory relief and production of certain
documents as well as alleging that the Academy and KDC
committed consumer fraud. (Doc. 8-8 at 2, ¶ 7.) This
lawsuit was voluntarily dismissed by Jeju Solidarity. See Jeju
Solidarity for Participatory Self-gov't & Envtl. Preservation
v. St. Johnsbury Acad., No. 5:16-cv-00274-gwc, Doc. 6 (D.
Vt. Nov. 5, 2016). Following this dismissal, on November
15, 2016, Jeju Solidarity again requested documents from
the Academy and KDC. (Doc. 8-22.) On December 5, 2016,
Jeju Solidarity sought injunctive relief against the Academy
and KDC in Vermont state court, claiming that the Vermont's
Public Records Act, as set forth in Vt. Stat. Ann. tit. 1, §
317, required the Academy and KDC to produce the requested
records. (Doc. 8-9 at 6.) On March 3, 2017, the Vermont
superior court granted the Academy and KDC's motion to
dismiss, concluding that they were not public agencies subject
to Vermont's Public Records Act. (Doc. 8-10 at 3.) Dr. Jang
was not named as a party to either of these lawsuits.


C. Dr. Jang's Written Agreement
On June 23, 2017, as noted above, following the investigation
instigated by Haewul, Dr. Jang signed a “Written Agreement”
directed to the Seoul Central District Prosecutor's Office in
which Dr. Jang stated, “[I]t is not appropriate to express my
opinion on the internet instead of committee meeting and such
behavior may cause economic and/or administrative damage
to [the Academy].” (Doc. 8-7 at 2.) She further agreed that
she would “not do any negative activity against [Haewul]
or SJA[-]Jeju through the internet including sending emails
to parents individually or posting articles” and “not do
any activity I have done so far such as submitting civil
complaints.” (Id.)


V. Opening of SJA-Jeju


SJA-Jeju opened in mid-October 2017.8 (Doc. 8 at 7; Doc.
8-16.) A news article in the Caledonian-Record described
SJA-Jeju as “an independent, international boarding school
established by the government of the Republic of South Korea
using the SJA curriculum.” (Doc. 8-16 at 2.) In addition,
the article generally described the structure of the school,
the campus, and the academic requirements. (Id.) The article
did not mention Dr. Jang or any controversy regarding the
establishment of SJA-Jeju.
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*327  VI. Procedural History


A. Dr. Jang's Complaint
On August 31, 2017, prior to SJA-Jeju's opening, Dr. Jang


filed the Complaint in this case,9 attaching the Letter to
her Complaint and alleging that the Letter is “libelous and
defamatory in that it maliciously claimed that the statements
of [Dr. Jang] were unauthorized, disruptive, and false.” (Doc.
1 at 4, ¶ 30.) She further claims that “[the Academy
and KDC's] request that [Dr. Jang] be removed from the
subcommittee was done willfully, wantonly, and recklessly to
interfere with [Dr. Jang's] professional relationship with the
subcommittee.” (Id. ¶ 31.)


As support for this claim, Dr. Jang asserts in her Complaint
that Haewul made public representations that the Academy
“would effectively be running [SJA-Jeju],” (id. at 2, ¶ 16),
contrary to the Academy's purported representation that it
would only be licensing its intellectual property without
exercising control over SJA-Jeju. (Id. at 3, ¶¶ 18-19.) Based
on this alleged contradiction, Dr. Jang states that she asked
the Academy and KDC to provide documents clarifying their
relationship, their control of SJA-Jeju, and their prospective
liabilities for any potential failure of SJA-Jeju. (Id. at 3,
¶¶ 24-25.) She further alleges that the Academy and KDC
refused her reasonable requests for records and instead, as
a result of her “investigations and inquiries,” caused their
attorney to send the Letter to the Governor. (Id. at 4, ¶
29.) Finally, she claims that the Letter's contents caused
her significant injury, including “strong stigma” on her
professional standing resulting in $500,000 of future losses,
(id. ¶ 33), special damages of $115,000 in lost research funds,
(id. at 5, ¶ 34, §§ c, d), professional condemnation from the
other members of the Establishment Subcommittee, (id. ¶ 34,
§ b), and extreme emotional distress. (Id. ¶ 34, § e.)


B. The Academy and KDC's Motions
The Academy and KDC have filed two motions opposing Dr.
Jang's claims. (Docs. 8, 11.) In their Joint Special Motion
to Strike the Complaint pursuant to Vermont's anti-SLAPP
statute, Vt. Stat. Ann. tit. 12, § 1041, (Doc. 8), the Academy
and KDC argue that the Letter to the Governor involved
a public issue and that, in sending the Letter, they were
exercising their constitutional right to free speech and to
petition the government. (Doc. 8 at 16.) They further argue
that Dr. Jang cannot show that the Letter was devoid of
reasonable factual support and arguable basis in law or that the


Letter caused her actual injury. (Id.) As a result, they contend
that this Court should grant their Joint Motion to Strike. (Id.)


In their Joint Motion to Dismiss for Failure to State a Claim
under Federal Rule 12(b)(6), the Academy and KDC argue
that the Complaint fails to set forth facts plausibly alleging the
elements of defamation. (Doc. 11 at 7-8.) Specifically, they
argue that the Letter's contents are pure opinion and, thus, not
actionable, (id. at 8), that Dr. Jang does not allege that any
of the statements in the Letter are false and defamatory, (id.
at 10-11), that the Complaint fails to plead lack of privilege
in the communication, (id. at 12), and that, because Dr. Jang
is a public official or public figure, the Complaint fails to
allege actual malice, as required by the First Amendment. (Id.
at 13.) The Academy and KDC further allege that Dr. Jang's
failure to allege actual malice precludes *328  any recovery
for infliction of emotional distress and punitive damages. (Id.
at 18-19.)


Dr. Jang opposes both motions. (See generally Docs. 12, 15.)
In her opposition to the Motion to Strike, Dr. Jang argues that
the Academy and KDC were addressing their grievances in
South Korea, rather than under the United States or Vermont
Constitutions, and asserts that the Academy and KDC had no
factual basis for claiming in the Letter that Dr. Jang's actions
were unauthorized and disruptive. (Doc. 12 at 1.) Dr. Jang
also argues in opposition to the Motion to Dismiss that she
did not fail to plead that the Academy and KDC acted with
malice and that the Letter's contents were false, pointing to
her allegations in the Complaint that the Letter “maliciously
claimed that the statements of [Dr. Jang] were unauthorized,
disruptive and false when they were not” and that the request
for removal was done “willfully, wantonly and recklessly
to interfere with [Dr. Jang's] professional relationship with
the subcommittee.” (Doc. 15 at 1 (internal quotation marks
omitted).) Finally, Dr. Jang again claims that “most of [her]
inquiries and investigations were what her committee had
authorized her to do as a committee member.” (Id. at 2.) In
reply, the Academy and KDC argue that Dr. Jang's responses
in opposition merely repeat her conclusory and insufficient
allegations, (Doc. 20 at 1), and that their constitutional rights
to free speech and to petition the government extend beyond
the United States' borders. (Doc. 21 at 1-2.)


On February 20, 2018, this Court held a hearing on the
motions. (Doc. 26.) Immediately prior to the hearing, Dr. Jang


filed a Motion for Leave to File Affidavits.10 (Doc. 25.) At the
hearing, the parties generally reiterated the positions set forth
in their motions. See generally Hearing Argument, Jang v.
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Trustees of St. Johnsbury Acad. et al., No. 2:17-cv-162 (Feb.
20, 2018) (Conroy, Mag. J.). For the first time, however, Dr.
Jang's attorney suggested that South Korean law could apply
to the dispute, although Dr. Jang's attorney did not provide
any evidentiary proof of this law. Id. at 2:03-2:06. In addition,
upon questioning by this Court, Dr. Jang's counsel stated that
the Complaint contained a claim for “interfere[nce] with ...


professional relationship.”11 Id. at 3:02-3:03; (see also Doc.
*329  1 at 4, ¶ 31.) In light of these assertions by Dr. Jang's


attorney, as well as new case law offered by counsel for the
Academy and KDC, this Court provided the parties with the
opportunity to provide supplemental memoranda. (Doc. 26.)


In their supplemental memorandum, the Academy and KDC
again assert that the anti-SLAPP statute, Vt. Stat. Ann. tit. 12,
§ 1041, requires this Court to strike Dr. Jang's lawsuit and,
as additional support, argue that the Letter's publication in
South Korea is protected by the Securing the Protection of our
Enduring and Established Constitutional Heritage (SPEECH)
Act, Pub. L. No. 111-223, § 1, 124 Stat. 2380, codified as 28
U.S.C. §§ 4101-4105. (Doc. 30 at 1, 4.) Further, the Academy
and KDC assert that Dr. Jang failed to make out a claim
for interference with profession. (Id. at 6.) By contrast, Dr.
Jang claims that the Academy and KDC have failed to offer
sufficient evidence to support the Motion to Strike, (Doc. 28
at 1), and that her Complaint plausibly makes out a claim for
defamation. (See generally Doc. 27.) Dr. Jang does not offer
additional argument regarding her claim for interference with
professional relationship. (See generally id.)


Analysis


I. Choice of Law


A. Applicable Defamation Law
Before addressing the substance of the Academy and KDC's
motions, the Court must decide whether the law of South
Korea or Vermont applies. As explained below, because
neither party initially argued that South Korean law should
apply nor provided evidence of that law, the Court concludes
that the parties implicitly acquiesced to the application of
Vermont law.


Because federal subject-matter jurisdiction in this case is
based on diversity of citizenship, the Court must employ the
choice-of-law analysis adopted by the forum state, in this
case, Vermont law. See Fieger v. Pitney Bowes Credit Corp.,
251 F.3d 386, 393 (2d Cir. 2001) (“A federal trial court sitting


in diversity jurisdiction must apply the law of the forum
state to determine the choice-of-law.”). For tort claims, such
as defamation, Vermont follows the Restatement (Second)
of Conflict of Laws to determine the applicable substantive
law. Amiot v. Ames, 166 Vt. 288, 292, 693 A.2d 675, 677-78
(1997). Under the Restatement, the first step in the analysis
“is to ascertain whether a specific section of the Restatement
governs what law should ordinarily apply to the particular
action or legal issue.” Martineau v. Guertin, 170 Vt. 415,
417, 751 A.2d 776, 778 (2000). If so, that section applies;
if not, the Restatement's general principles control, and the
court applies the law of the state that “has the most significant
relationship to the occurrence and the parties.” Restatement
(Second) of Conflict of Laws § 145(1) (1971). In that case, a
multi-factor test is employed to determine the state with the
most significant relationship to the occurrence and parties,
rather than a specific section of the Restatement. Id. § 6.


Defamation is governed by a specific section of the
Restatement (Second), which provides: “In an action for
defamation, the local law of the state where the publication
occurs determines the rights and liabilities of the parties, ...
unless, with respect to the particular issue, some other state
has a more significant relationship.” Id. § 149 (emphasis
added). Here, the state of most significant relationship
appears to be South Korea because Dr. Jang was domiciled
in South Korea at the time the Letter was published and the
Letter was published in South Korea. (See generally Doc.
1-1.) *330  Thus, the Restatement (Second) of Conflict of
Laws and, by extension, Vermont law, seemingly call for the
application of South Korean defamation law.


In this case, however, the parties principally briefed and
presented arguments based on Vermont law. (See generally
Docs. 8, 11, 12, 15.) Further, although Dr. Jang's counsel
briefly suggested at the February 20, 2018 hearing that South
Korean law might apply, counsel did not “give notice by
a pleading or other writing” of his intent to raise an issue
concerning South Korean defamation law. See Fed. R. Civ.
P. 44.1 (stating that party intending to raise issue of foreign
law must “give notice by a pleading or other writing”); See
In re Magnetic Audiotape Antitrust Litig., 334 F.3d 204, 209
(2d Cir. 2003) (declining to apply foreign law where plaintiff
offered no evidence of foreign law and no explanation for
the extensive delay in raising this issue of foreign law).
In such cases, the Second Circuit has concluded that the
parties impliedly consent to the law of the forum state. See
Egiazaryan v. Zalmayev, No. 11 Civ. 2670(PKC), 2011 WL
6097136, at *3 (S.D.N.Y. Dec. 7, 2011) (applying New York
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defamation law where “the parties both present arguments
based on New York law, the law of the forum state”);
see also Tehran-Berkeley Civil & Envtl. Eng'rs v. Tippetts-
Abbett-McCarthy-Stratton, 888 F.2d 239, 242 (2d Cir. 1989)
(concluding New York law should apply in lieu of Iranian law
because parties' briefs relied on New York law and “implied
consent to use a forum's law is sufficient to establish choice
of law”).


As a result, the Court concludes that, because all of the parties
rely on Vermont law and the record contains no evidence of
South Korean law, the parties have implicitly acquiesced to
the application of Vermont defamation law.


B. Extraterritoriality of the First Amendment
A related issue to the choice-of-law analysis is whether certain
First Amendment protections apply extraterritorially to the
Letter's publication in South Korea. The Court concludes that,
under these specific circumstances—where no evidence in the
record points to competing considerations in South Korean
law or United States foreign policy and where the parties
impliedly consent to the application of Vermont law—the
First Amendment applies.


Both motions before the Court involve the intersection of
First Amendment safeguards and defamation law. Vermont's
anti-SLAPP statute, Vt. Stat. Ann. tit. 12, § 1041, protects
“the defendant's exercise, in connection with a public
issue, of the right to freedom of speech or to petition the
government for redress of grievances under the U.S. or
Vermont Constitution.” Id. § 1041(a). Similarly, the Vermont
Supreme Court has concluded, in applying U.S. Supreme
Court precedent, that the First Amendment requires a plaintiff
bringing a defamation claim to establish that the defendant
acted with “negligence, or greater fault,” in addition to the
common law defamation elements. Lent v. Huntoon, 143 Vt.
539, 546-47 n.1, 470 A.2d 1162, 1167-68 n.1 (1983) (citing
Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41
L.Ed.2d 789 (1974) ).


But it is an open question whether the First Amendment
applies extraterritorially to protect an American citizen's


commission of an alleged defamation abroad.12 *331  See
Desai v. Hersh, 719 F.Supp. 670, 675 (N.D. Ill. 1989) (“[T]he
applicability of first amendment protections to extraterritorial
activities is uncertain.”); see also Haig v. Agee, 453 U.S.
280, 308, 101 S.Ct. 2766, 69 L.Ed.2d 640 (1981) (assuming,
without deciding, “that First Amendment protections reach


beyond our national boundaries ....”); Laker Airways Ltd. v.
Pan Am. World Airways, Inc., 604 F.Supp. 280, 287 (D.D.C.
1984) (“It is less clear ... whether even American citizens are
protected specifically by the First Amendment with respect
to their activities abroad; whether the petitioning of foreign
governments is at all activity protected by United States
law; and what United States constitutional protections aliens
residing elsewhere may draw on when affected by American
governmental action.” (footnotes omitted) ).


The few courts that have considered this question generally
balance the foreign applicability of a United States citizen's
First Amendment rights against the competing considerations
of either the foreign country's relevant law or United
States foreign policy. See, e.g., Drummond Co., Inc. v.
Collingsworth, Case No. 13–mc–80169–JST (JCS), Case
No. 13–mc–80171–JST (JCS), 2013 WL 6074157, at *14
N.D. Cal. Nov. 18, 2013 (“[A]t the very least, a United
States citizen's First Amendment rights should be recognized
abroad in the absence of competing considerations.”). For
example, in Desai v. Hersh, the district court determined that
due regard for the foreign country's own defamation laws
should be weighed against two factors grounded in the First
Amendment: (1) whether the speech involved an important
matter of public concern in the United States; and (2) whether
the defendants purposefully abandoned the protections of the
First Amendment by intentionally publishing in a foreign
country. 719 F.Supp. at 679-81; see also DeRoburt v. Gannett
Co., 83 F.R.D. 574, 579-80 (D. Haw. 1979) (applying
First Amendment protections to alleged defamation that
occurred in Nauru based on the relevant policies of the
forum state, Hawaii, and the “justified expectations of the
parties”). Ultimately, the court concluded that, because the
allegedly libelous book concerned United States foreign
policy, it involved a matter of public concern subject to
extraterritorial First Amendment protections, “provided [the
First Amendment's] protections [had] not been abandoned by
the defendant through their intentional direct publication.”
Desai, 719 F.Supp. at 681.


In another case addressing the extraterritoriality of the First
Amendment, Bullfrog Films, Inc. v. Wick, the district court
analyzed whether the speech at issue “adversely affect[ed]
foreign policy interests to such a degree that the speech [was]
completely unprotected.” 646 F.Supp. 492, 504 (C.D. Cal.
1986). As an example of speech that harmed foreign policy
interests of the United States, the court referenced “speech
[that] poses a clear and direct threat to national security.”
Id. Because *332  no such national security interests were
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at stake, the court concluded that the First Amendment
protected the foreign distribution of films that criticized the
U.S. government. Id.


Here, the competing considerations identified by the courts
in Desai and Bullfrog Films are not present to a degree
that would justify depriving the Academy and KDC of
their First Amendment rights. See Drummond Co., Inc.,
2013 WL 6074157, at *14. For example, the facts do not
suggest that the Academy and KDC's reliance on First
Amendment protections would threaten national security or
undermine United States foreign policy. See Bullfrog Films,
646 F.Supp. at 504. Similarly, no evidence in the record
indicates that the Academy and KDC purposefully abandoned
the protections of the First Amendment when the Letter was
sent to the Governor. Desai, 719 F.Supp. at 679. Indeed, the
Academy and KDC partially rely on their First Amendment
rights as a defense to Dr. Jang's defamation claims, further
evidence that they have not abandoned their First Amendment
protections. See DeRoburt, 83 F.R.D. at 580 (finding that
First Amendment protections applied to defamation in foreign
country in part because defendants were sued in U.S.
court and “defendants ... therefore justifiably expect[ed]
constitutional protection of their free expression”).


Further, the parties have consented to the application of
Vermont law. In Amiot v. Ames, the Vermont Supreme
Court noted that, although Vermont's choice-of-law principles
generally require the application of the state or nation's
law where the most significant injury occurred, “there may
be factors in an international case that would call for a
different result.” 166 Vt. at 292 n.2, 693 A.2d at 678
n.2 (citing Restatement (Second) of Conflict of Laws §
10). Specifically, the Vermont Supreme Court identified
“American constitutional safeguards” as a factor that could
call for a different outcome than the substantial-interest test.
Id. Although not dispositive, the Vermont Supreme Court's
suggestion that constitutional protections could be applied
in lieu of another nation's laws provides further support for
applying the protections of the First Amendment in this
case, particularly given the dearth of evidence in the record
establishing South Korean law.


In sum, the record contains no suggestion of competing
considerations in either South Korea's defamation law or
United States foreign policy and, moreover, the parties
implicitly consented to the application of Vermont law.
Accordingly, the Court concludes that the safeguards


embodied in the First Amendment apply extraterritorially to
the Letter's publication in South Korea.


II. Motion to Strike Under Vermont Anti-SLAPP Statute
The Court now considers the Academy and KDC's Joint
Motion to Strike Dr. Jang's Complaint under Vt. Stat. Ann.
tit. 12, § 1041, commonly referred to as Vermont's “anti-


SLAPP” statute.13 (See Doc. 8.) The Court concludes that,
under recent Vermont precedent narrowly construing § 1041
and analogous California law, the *333  Academy and KDC
have failed to adduce evidence demonstrating that the Letter's
contents constitute a public issue. Accordingly, the Motion to
Strike must be DENIED.


A. Legal Standard
Anti-SLAPP statutes are intended to discourage litigants
from “filing baseless lawsuits known as Strategic Lawsuits
Against Public Participation (SLAPP).” Bruce E.H. Johnson
& Sarah K. Duran, A View From the First Amendment
Trenches: Washington State's New Protections for Public
Discourse & Democracy, 87 Wash. L. Rev. 495, 496
(2012). In such lawsuits, “[t]he strategy is to file weak
claims with the goal of silencing speakers because they
fear the expense and travails of litigation.” Id. Specifically,
according to the Vermont Legislature, problematic SLAPPs
are “lawsuits brought primarily to chill the valid exercise of
the constitutional rights of freedom of speech and freedom
to petition the government for the redress of grievances.”
2005, No. 134 (Adj. Sess.), § 1. By freeing Vermont citizens
from the fear of reprisals and allowing speedy dismissal of
meritless lawsuits, Vermont's anti-SLAPP statute is meant
to “encourage continued participation in matters of public
significance” and thereby guarantee robust public debate and
discussion. 2005, No. 134 (Adj. Sess.), § 1; see also Felis v.
Downs Rachlin Martin PLLC, 2015 VT 129, ¶ 29, 200 Vt.
465, 133 A.3d 836.


To accomplish this goal, § 1041 sets forth a two-step burden-
shifting process. First, the defendant bringing the special
motion to strike must make a threshold showing that the case
arises from “the defendant's exercise, in connection with a
public issue, of the right to freedom of speech or to petition
the government for redress of grievances under the U.S. or
Vermont Constitution.” Vt. Stat. Ann. tit. 12, § 1041(a). A
defendant's exercise of these rights includes four specific
activities:
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(1) any written or oral statement made before a legislative,
executive, or judicial proceeding, or any other official
proceeding authorized by law;


(2) any written or oral statement made in connection with
an issue under consideration or review by a legislative,
executive, or judicial body, or any other official proceeding
authorized by law;


(3) any written or oral statement concerning an issue of
public interest made in a public forum or a place open to
the public; or


(4) any other statement or conduct concerning a public
issue or an issue of public interest which furthers the
exercise of the constitutional right of freedom of speech
or the constitutional right to petition the government for
redress of grievances.


Id. § 1041(i). In applying these statutory categories, the
Vermont Supreme Court has held that “the statute requires
all actions to be ‘in connection with a public issue[,]’ ”
“regardless of the type of activity.” Felis, 2015 VT 129, ¶¶
35, 52, 200 Vt. 465, 133 A.3d 836.


Once the defendant meets his or her burden by demonstrating
that the act is connected to a public issue and that the act
fits one of the four protected categories, the burden shifts
to the plaintiff. Vt. Stat. Ann. tit. 12, § 1041(e). At this
stage, the court must grant the special motion to strike unless
the plaintiff shows that “the defendant's exercise of his or
her right to freedom of speech and to petition was devoid
of any reasonable factual support and any arguable basis in
law[,] and ... the defendant's acts caused actual injury to the
plaintiff.” Id. § 1041(e)(1). This determination is made on the
basis of “the *334  pleadings and supporting and opposing
affidavits stating the facts upon which the liability or defense
is based.” Id. § 1041(e)(2). If the plaintiff fails to meet this
burden, and the court thus grants the special motion to strike,
“the court shall award costs and reasonable attorney's fees to
the defendant.” Id. § 1041(f)(1). This award of costs and fees
provides an added deterrent to the filing of SLAPPs and frees
the defendants of the usual burden of costly defense of such
lawsuits.


B. Application of § 1041 to the Letter
In applying § 1041, as noted above, this Court must first
decide whether the Academy and KDC have satisfied their
burden by demonstrating that the act is connected to a public
issue. Section 1041 does not set forth the burden of proof


that a defendant moving to strike must satisfy; however, in
this Court, a special motion to strike is akin to a summary
judgment motion under Fed. R. Civ. P. 56. See Bible &
Gospel Trust, 2008 WL 5245644, at *1. As such, the Court
views the evidence in the light most favorable to Dr. Jang
and draws all reasonable inferences in Dr. Jang's favor. See
Sledge v. Kooi, 564 F.3d 105, 108 (2d Cir. 2009) (citing
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-50, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986) ). This standard, assessed
in light of recent Vermont precedent and analogous California
law, compels the conclusion that the evidence submitted by
the Academy and KDC does not establish that the Letter's
contents constituted a public issue.


1. “Public Issue” Under Vermont Law


Like any case that calls for the application of Vermont law,
this Court must apply § 1041 as the Vermont Supreme Court
would apply it. See Morse v. University of Vermont, 776
F.Supp. 844, 850 (D. Vt. 1991). Along with requiring the
allegedly defamatory content to be connected to a public
issue, Felis, 2015 VT 129, ¶ 35, 200 Vt. 465, 133 A.3d 836,
the Vermont Supreme Court has instructed that § 1041 should
be narrowly construed and applied with great caution. Id. ¶
41. Given this guidance, the Court cannot strike Dr. Jang's
Complaint under § 1041 because the record does not establish
that the Letter addressed a public issue rather than a private
business dispute.


Since the enactment of § 1041, the Vermont Supreme Court
has authoritatively interpreted the statute on one occasion, in
Felis v. Downs Rachlin Martin PLLC, 2015 VT 129, ¶ 35,
200 Vt. 465, 133 A.3d 836. In Felis, the Supreme Court held
that, to be protected by § 1041, the activity must be “ ‘in
connection with a public issue.’ ” Id. ¶ 52. In other words,
although the language of § 1041(i)(1) and § 1041(i)(2) does
not specifically limit protected activities to those connected
to a “public issue,” that requirement has been judicially
imposed for all subsections of § 1041(i). This requirement
departed from this Court's previous decision in Ernst v.
Kauffman (Ernst I), which came to the opposite conclusion.
50 F.Supp.3d 553, 558-59 (D. Vt. 2014) (concluding that
that a defendant did not need to demonstrate that a statement
concerns a public issue under § 1041(i)(1) and (2) ). In Felis,
the Vermont Supreme Court acknowledged that the Ernst I
analysis was more consistent with the statute's language and
the California Supreme Court's interpretation of a similar
anti-SLAPP statute. Felis, 2015 VT 129, ¶ 38, 200 Vt. 465,
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133 A.3d 836. Still, the Vermont Supreme Court concluded
that “[a] number of weighty considerations” supported the
imposition of a “public issue” requirement for all actions
under § 1041. Id. ¶ 39.


*335  In particular, the Supreme Court evinced concern
about liberally construing the anti-SLAPP statute because
the statute attempts “to define the proper intersection
between two constitutional rights—a defendant's right to
free speech and petition and a plaintiff's right to petition
and free access to the courts.” Id. ¶ 41. Because of these
competing constitutional concerns, the Vermont Supreme
Court concluded that “the anti-SLAPP statute should be
construed as limited in scope and that great caution should be


exercised in its interpretation.”14 Id.


As support, the Supreme Court noted that those states that
do not limit their anti-SLAPP statutes to “public issues,” like
California and Texas, had been overwhelmed by anti-SLAPP
litigation and that sophisticated litigants in those states often
used anti-SLAPP actions to elevate common civil claims to
constitutionally protected actions. Id. ¶¶ 49 -50. According to
the Supreme Court, the Vermont Legislature could not have
intended such an “expansive use of the anti-SLAPP remedy
in circumstances far afield from the paradigm on which the
statute was based.” Id. ¶ 51. That is, the Legislature intended
to prevent one side of a public debate from misusing the
court system to unilaterally control an issue and, in particular,
to prevent those with extensive financial resources from
intimidating and silencing citizen participants. Id. ¶¶ 47, 48.
As a result, to limit the overuse of § 1041 as a remedy, the
Vermont Supreme Court concluded that all motions to strike
must be based on protected activity connected to a public
issue. Id. ¶ 52.


After Felis, the plaintiffs in Ernst I moved for reconsideration
in this Court, arguing that Felis constituted an intervening
change in controlling law that changed the Ernst I outcome.
See generally Ernst v. Kauffman, Case No. 5:14-cv-59, 2016
WL 1610608, *4 (D. Vt. Apr. 20, 2016) (Ernst II). The
defendants argued that Felis did not change the outcome
because their allegedly defamatory statements and letter
concerned the public interest, specifically pointing to the
plaintiffs “involve[ment] in the community debate over
school unification and local zoning matters.” Id. at *6. But this
Court concluded that the statements and letter “describe[ed]
largely personal behavior” of the plaintiffs and that the
defendants had failed to make “a specific showing that
the statements alleged to be defamatory addressed issues


of public interest.” Id. As support for this conclusion, this
Court noted that, “[a]fter Felis, it is insufficient to argue
only that the statements were made in a public forum or
that they concerned *336  people active in public life. [The]
[d]efendants plainly have the burden of proving that the
specific statements they made were public in nature.” Id.


In this case, although the facts of Felis and Ernst II are
not analogous, the Court draws several conclusions from the
analysis in both cases. First, as a general matter, the present
case does not involve the power dynamics the Vermont
Supreme Court found to be one of the concerns addressed
by § 1041. Felis, 2015 VT 129, ¶¶ 47, 48, 200 Vt. 465,
133 A.3d 836. Here, all of the parties are represented by
counsel and, given the extended litigation described in the
record, neither party has been intimidated or silenced by
the extended litigation. Cf. id.; (see also Docs. 8-8-8-10.)
Similarly, the Academy and KDC are not part of the definitive
class protected by § 1041. See Felis, 2015 VT 129, ¶ 30,
200 Vt. 465, 133 A.3d 836 (explaining that “[Vermonters]
have been sued for testifying before their city councils, zoning
commissions, and school boards and for reporting violations
of environmental laws to regulatory agencies.” (quotation
omitted) ). The Academy and KDC are not concerned
citizens; instead, they have a business interest in the approval
and establishment of SJA-Jeju. Cf. id.; (see also Doc. 8-2 at
14, §§ 9.3-9.4.)


More important, a review of the Letter's contents and the
other evidence in the record demonstrates that the Academy
and KDC were focused on protecting those business interests,
rather than addressing a public issue. (See generally Doc.
1-1; Docs. 8-1-8-24.) Specifically, the Academy and KDC
were concerned that Dr. Jang's actions exhibited bias that
would negatively influence the review and approval of SJA-
Jeju and asked the Governor to remove Dr. Jang from the
committee. (See Doc. 1-1.) Nothing in the Letter suggests that
the Academy and KDC were voicing their opinions as part of
a public dispute or that the Letter's description of Dr. Jang's
personal actions concerned broad issues of public interest.
Cf. Felis, 2015 VT 129, ¶ 30, 200 Vt. 465, 133 A.3d 836;
Ernst II, 2016 WL 1610608, at *6. Indeed, no competent
evidence shows that the committee's deliberations were open
to the public or that the Academy and KDC distributed the
Letter outside of the Establishment Subcommittee. Cf. Ernst
II, 2016 WL 1610608, at *6 (“[The] [d]efendants plainly have
the burden of proving that the specific statements they made
were public in nature.”) Similarly, the record does not contain
evidence of general public interest in the establishment
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of SJA-Jeju or Dr. Jang's involvement on the committee.
Although the Academy and KDC submitted several news
articles that generally describe the Global Education City and,
in passing, mention SJA-Jeju, (see Docs. 8-11-8-14), only one
article names Dr. Jang and describes a potential controversy
with the establishment of SJA-Jeju. (Doc. 8-15.) That article
was published in response to the case presently before this
Court, not as a result of general public interest in the founding
of SJA-Jeju or in the Letter's contents. In sum, after Felis, this
evidence is not specific enough to show “that the statements
alleged to be defamatory addressed issues of public interest.”
Ernst II, 2016 WL 1610608, at *6.


The lack of evidence in this case contrasts starkly with
Dongguk University v. Yale University, upon which the
Academy and KDC placed great reliance at the February
2018 hearing before this Court. Hearing Argument at
2:08-2:10, 2:18-2:21, Jang, No. 2:17-cv-162 (referencing
Dongguk Univ. v. Yale Univ., 734 F.3d 113, 118 (2d Cir.
2013) ). In that case, Dongguk University hired a professor
after Yale University incorrectly vetted and confirmed the
professor's ersatz academic credentials. Dongguk Univ.,
734 F.3d at 118. *337  Upon discovering the professor's
fraudulent qualifications, Dongguk initiated an investigation
of the hiring, which led Dongguk to partially blame
Yale. Id. at 117-19. Yale strenuously denied any fault.
Id. at 119-21. Multiple print and television outlets in
the South Korean media reported on the dispute between
the universities, criticizing Dongguk's hiring practices and
quoting representatives of Yale. Id. at 119-20. These
media statements by Yale ultimately triggered Dongguk's
defamation claim. Id. at 121-22. In other words, the record in
Dongguk contained numerous media reports evidencing clear
public statements by both parties and specifically showing
“that the statements alleged to be defamatory addressed
issues of public interest.” Ernst II, 2016 WL 1610608, at
*6. By contrast, the evidence in this case neither establishes
that the contents of the Letter “were public in nature” nor
specifically shows that the statements addressed an issue of
public interest. Id.


Moreover, the analysis in Dongguk University did not involve
the application of an anti-SLAPP statute to purportedly
defamatory statements; instead, Dongguk University involved
the First Amendment safeguards relevant to Dongguk's
common law defamation claims. Dongguk Univ., 734 F.3d at
122-23. Here, of course, the Academy and KDC still retain
their First Amendment protections as a shield against Dr.
Jang's defamation claims. Ernst II, 2016 WL 1610608, at *6.


But, based on the record before this Court, their effort to strike
the lawsuit under § 1041 fails, particularly given the Vermont
Supreme Court's instruction that § 1041 should be narrowly
construed. Felis, 2015 VT 129, ¶ 41, 200 Vt. 465, 133 A.3d
836.


2. “Public Issue” Under California Law


This Court draws further support for this conclusion
from California law, which contains an anti-SLAPP statute
substantially similar to § 1041. In particular, the Court
concludes that the Academy and KDC have not adduced
sufficient evidence demonstrating that the Letter involves
a “public issue” under the three-factor test employed by
California's appellate courts. Thus, the Academy and KDC
fail to satisfy the threshold requirement that the Letter's
publication to the Governor was “ ‘in connection with a public
issue.’ ” Felis, 2015 VT 129, ¶ 52, 200 Vt. 465, 133 A.3d 836
(quoting Vt. Stat. Ann. tit. 12, § 1041(a) ).


Since Felis, the Vermont Supreme Court has not published
any controlling precedent interpreting § 1041(a) or further


defining the judicially imposed “public issue” requirement.15


Nor does the statute itself define “public issue.” See generally
Vt. Stat. Ann. tit. 12, § 1041. Given this paucity of
authoritative law, the Court's analysis in this case also rests
on persuasive authority from other jurisdictions interpreting
analogous anti-SLAPP statutes and any other “sources on
which [Vermont's] highest court might rely.” *338  F.D.I.C.
v. Nat'l Union Fire Ins. Co. of Pittsburgh, PA, 205 F.3d 66,
71 (2d Cir. 2000). For this purpose, the Court relies in large
part on the decisions of California's appellate courts, given
that California's anti-SLAPP statute is substantially similar
to Vermont's. Compare Cal. Code of Civ. Proc. § 425.16,
with Vt. Stat. Ann. tit. 12, § 1041; see also Felis, 2015 VT
129, ¶ 31, 200 Vt. 465, 133 A.3d 836 (“Vermont's statute
was based primarily on the language of California's 1992
statute, but also contains language from the Massachusetts
statute.”). In analyzing this precedent, however, the Court
remains mindful that, in Vermont, unlike California, “the anti-
SLAPP statute should be construed as limited in scope and
that great caution should be exercised in its interpretation.”
Compare Felis, 2015 VT 129, ¶ 41, 200 Vt. 465, 133 A.3d
836, with Briggs v. Eden Council for Hope & Opportunity, 19
Cal. 4th 1106, 1121, 969 P.2d 564, 574, 81 Cal.Rptr.2d 471
(1999) (concluding the anti-SLAPP statute should be broadly
applied).
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With that important limitation in mind, the Court turns to
California law, which requires the moving party to make
a prima facie showing that the plaintiff's cause of action
involved a public issue. Wilbanks v. Wolk, 121 Cal. App.
4th 883, 897-98, 17 Cal.Rptr.3d 497, 505-06 (2004). Three
factors set forth by the California appellate courts are relevant
to determining if a statement or conduct concerned an issue
of public interest:


whether (1) the subject of the statement or activity
precipitating the claim was a person or entity in the public
eye; (2) [whether] the statement or activity precipitating
the claim involved conduct that could affect large numbers
of people beyond the direct participants; and (3) whether
the statement or activity precipitating the claim involved a
topic of widespread public interest.


Id. at 898, 17 Cal. Rptr. 3d at 506; see also Ernst I,
50 F.Supp.3d at 561 (setting forth the factors). The Court
addresses each factor in turn, ultimately concluding that the
evidence in the record does not show that the Letter's contents
involved a “public issue.”


a. Person or Entity in Public Eye


First, the record does not demonstrate that Dr. Jang is a person
or entity in the public eye.


As previously recognized by this Court, “the standard for
determining whether a person is ‘in the public eye’ appears
to be similar if not identical to the standard for determining
whether a person is a ‘public figure’ under First Amendment
defamation law.” Ernst I, 50 F.Supp.3d at 561 (citing Sipple
v. Found. for Nat'l Progress, 71 Cal. App. 4th 226, 83
Cal.Rptr.2d 677, 684-85 (1999) ). Under that constitutional
standard, either a person may be a general-purpose public
figure who, by dint of their “pervasive fame or notoriety,”
becomes a public figure in all contexts or a person may be
a limited-purpose public figure who “voluntarily inject[ed]
himself or herself into a particular public controversy and
thereby [became] a public figure for a limited range of issues.”
Gertz, 418 U.S. at 351, 94 S.Ct. 2997. In the Second Circuit,
to establish that a plaintiff is a limited-purpose public figure,
the defendant must show that a plaintiff has:


(1) successfully invited public attention to his views in an
effort to influence others prior to the incident that is the
subject of litigation; (2) voluntarily injected himself into a
public controversy related to the subject of the litigation;
(3) assumed a position of prominence in the public


controversy; and (4) maintained regular and continuing
access to the media.


*339  Biro v. Condé Nast, 963 F.Supp.2d 255, 270 (S.D.N.Y.
2013) (quoting Lerman v. Flynt Distrib. Co., Inc., 745 F.2d
123, 136-37 (2d Cir. 1984).


In the alternative, a public official may be in the “public eye”
if he or she is “among the hierarchy of government employees
who have, or appear to the public to have, substantial
responsibility for or control over the conduct of governmental
affairs.” Rosenblatt v. Baer, 383 U.S. 75, 85, 86 S.Ct. 669, 15
L.Ed.2d 597 (1966). To be in that hierarchy of government
officials, the public must have a specific and independent
interest in the qualifications of the public official, “beyond the
general public interest in the qualifications and performance
of all government employees.” Id. at 86, 86 S.Ct. 669; See
Bufalino v. Associated Press, 692 F.2d 266, 274 (2d Cir.
1982) (concluding plaintiff was not a public official where the
record did not show the degree to which the public recognized
plaintiff by name, “as the holder of a public office”).


Here, the Academy and KDC do not argue, nor could they,
that Dr. Jang is a general-purpose public figure. Instead,
they claim that Dr. Jang is in the public eye because she is
both a limited-purpose public figure and a public official.
As support, they point to Dr. Jang's involvement in the
Establishment Subcommittee charged with reviewing and
approving SJA-Jeju. (Doc. 8 at 11.) They further argue that,
“[Dr. Jang] very publicly inserted herself into the debate over
the appropriateness of SJA Jeju's approval.” (Id.) But neither
claim is supported by the evidence.


First, the news articles submitted by the Academy and
KDC do not suggest that the public in South Korea or
Vermont knew of Dr. Jang's attempts to influence the alleged
controversy surrounding the approval of SJA-Jeju. Indeed,
as noted above, the only news article to mention Dr. Jang
by name was published after the initiation of this lawsuit
and after the Letter's publication in South Korea. (See Doc.
8-15.); Cf. Ernst I, 50 F.Supp.3d at 561-62 (“[T]here is no
evidence that those disputes were a matter of public interest
or controversy at the time the statements were made.”).
The remaining articles neither mention Dr. Jang by name
nor describe her involvement in the establishment of SJA-
Jeju or the Jeju Provincial Office of Education. (See Docs.
8-11-8-14.) Similarly, the other documents in the record do
not suggest that her actions placed her in the public eye in
either Vermont or South Korea; instead, they show that Dr.


Jang conducted essentially private inquiries.16 (See Doc. 8-3
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at 3; Doc. 8-1 at 3, ¶ 7; Doc. 8-4 at 21.) In short, although
it is clear that Dr. Jang did not approve of SJA-Jeju, neither
the news articles nor the other documents submitted suggest
that Dr. Jang “successfully invited public attention to [her]
views,” that she “assumed a *340  position of prominence in
the public controversy,” or that she “maintained regular and
continuing access to the media.” Cf. Biro, 963 F.Supp.2d at
270.


The only evidence possibly suggesting that Dr. Jang's actions
thrust her into the public eye is the “Written Agreement” in
which Dr. Jang promised to forgo “negative activity against ...
SJA Jeju” on the internet and to stop “providing information
to Media,” presumably regarding SJA-Jeju. (Doc. 8-7.) But
Dr. Jang executed the agreement on June 23, 2017, well after
the Academy and KDC sent the Letter to the Governor. (Doc.
8-1 at 4, ¶ 12.) In other words, the Written Agreement does not
show that Dr. Jang's actions were in the public eye at the time
the Letter was published. Cf. Ernst I, 50 F.Supp.3d at 561-62.
Thus, the Written Agreement cannot support a conclusion
that Dr. Jang was a limited-purpose public figure who thrust
herself into a public controversy. See Grossman v. Smart, 807
F.Supp. 1404, 1410 (C.D. Ill. 1992) (concluding that plaintiff
was not a public figure where defendant did not identify a
particular public controversy involving plaintiff prior to the
alleged defamatory publications); Gallagher v. Connell, 123
Cal. App. 4th 1260, 1272-73, 20 Cal.Rptr.3d 673, 682-83
(2004) (concluding diocesan priest was not a limited-purpose
public figure where nothing in the record demonstrated a
public controversy prior to publication of news article). The
record before the Court is clear: the public did not know either
of Dr. Jang or her purported attempts to scuttle the SJA-Jeju
project.


Further, the record does not show that Dr. Jang was a public
official with “substantial responsibility for or control over the
conduct of governmental affairs.” Rosenblatt, 383 U.S. at 85,
86 S.Ct. 669. While it is true that Dr. Jang was a member
of the Establishment Subcommittee charged with reviewing
and approving SJA-Jeju, (see Doc. 8 at 11), no evidence
substantiates Dr. Jang's control over the subcommittee's
decision-making process or, indeed, the exact nature of her
decision-making authority on the subcommittee. Compare
Grossman, 807 F.Supp. at 1409 (concluding plaintiff was
not a public figure where facts did not establish plaintiff's
decision-making authority), with Palmer v. Bennington Sch.
Dist., Inc., 159 Vt. 31, 38, 615 A.2d 498, 502 (1992)
(concluding school principal was a “public official” based
on principal's own admissions as to his authority). In fact,


despite Dr. Jang's vociferous objections to SJA-Jeju, the
subcommittee eventually approved the project, demonstrating
her lack of control. Similarly, the record does not contain
evidence of the public's independent interest in Dr. Jang's
qualifications as a member of the subcommittee or the public's
awareness of Dr. Jang's role on the subcommittee. Rosenblatt,
383 U.S. at 86, 86 S.Ct. 669; Bufalino, 692 F.2d at 274.


In sum, the Academy and KDC's argument that Dr. Jang's
status as a limited-purpose public figure or public official
placed her in the public eye is not supported by evidence in the
record. Absent clear evidence, the Court remains mindful that
§ 1041 should be construed as limited in scope, Felis, 2015
VT 129, ¶ 41, 200 Vt. 465, 133 A.3d 836, and, as a result,
concludes that Dr. Jang was not in the public eye.


b. Effect of the Letter Beyond Direct Participants


Under the second factor, the Academy and KDC argue that
the Letter adversely affected prospective students of SJA-
Jeju and their parents. Although this argument has some
theoretical merit, it is not supported by the record.


*341  “[A] matter of public interest should be something of
concern to a substantial number of people.” Wilson v. Cable
News Network, Inc., 6 Cal. App. 5th 822, 832, 211 Cal.Rptr.3d
724, 732 (2016). If the information concerns only the speaker
and “a relatively small, specific audience [the information]
is not a matter of public interest.” Id. To be of concern, the
information contained in the statement or activity must have
“intrinsic value to others,” it cannot be merely informational.
Rivero v. Am. Fed'n of State, Cty. & Mun. Emps., AFL-CIO,
105 Cal. App. 4th 913, 925, 130 Cal.Rptr.2d 81, 91 (2003).
Where the issue does not interest a substantial number of
the public, the information must be connected to an ongoing
controversy, dispute, or discussion to warrant protection
under the anti-SLAPP statute. Compare Du Charme v. Int'l
Bhd. of Elec. Workers, Local 45, 110 Cal. App. 4th 107,
119, 1 Cal.Rptr.3d 501, 510 (2003) (concluding that website
post detailing plaintiff's termination for financial misconduct
was fait accompli that did not encourage union members to
publically debate the termination), with Damon v. Ocean Hills
Journalism Club, 85 Cal. App. 4th 468, 472, 102 Cal.Rptr.2d
205, 207 (2000) (holding that, because publications in
local, community newsletter criticizing manager were part
of ongoing debate over the management of the homeowner's
association, the information affected a significant number of
people).
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Here, it is conceivable that the Letter's information could
have adversely affected prospective students of SJA-Jeju and
their parents, as the Academy and KDC argue. (Doc. 8 at
11.) On the other hand, no evidence in the record supports
this purported impact and, more important, no evidence
demonstrates that the prospective students and their parents
were participating in an “ongoing controversy, dispute, or
discussion” involving Dr. Jang and the establishment of SJA-
Jeju. Du Charme, 110 Cal. App. 4th at 119, 1 Cal.Rptr.3d at
510. Instead, the only direct evidence points to the Letter's
limited distribution to the Governor and the Establishment
Subcommittee; that is, the direct evidence suggests that the
Letter was intrinsically valuable only to “a relatively small,
specific audience.” Cf. Wilson, 6 Cal. App. 5th at 832, 211
Cal.Rptr.3d at 732.


Similarly, there is some notional merit to the Academy and
KDC's claim that the citizens of Vermont and South Korea
have a vested interest in an “educated citizenry.” (Doc. 8
at 11-12; Doc. 30 at 3.) But again, the record does not
support this argument in relation to SJA-Jeju. For example,
the information in the Letter was of little intrinsic value
to Vermonters; plainly, the establishment of SJA-Jeju had
little influence on the educated citizenry of Vermont. Further,
nothing in the Letter suggests that Dr. Jang's conduct affected
broad educational concerns in South Korea. Instead, the
Letter describes Dr. Jang's personal efforts to investigate SJA-
Jeju and requests her removal. (See generally Doc. 1-1.)
Absent specific evidence that Dr. Jang's actions generally
implicated the whole of South Korea's educational system, the
Academy and KDC's reliance on the amorphous concept of an
“educated citizenry” is misplaced. Cf. Rivero, AFL-CIO, 105
Cal. App. 4th at 924-25, 130 Cal.Rptr.2d at 90 (noting that
neither all unlawful workplace activity nor every allegedly
improper use of public funds constitutes a public interest).


In short, while the Letter's contents conceivably affected the
students and parents of SJA-Academy, the record provides
little support for this argument. Such limited support,
particularly in light of the two other factors, does not
persuade the *342  Court that § 1041 applies under these
circumstances.


3. Topic of Widespread Public Interest


Finally, the Academy and KDC fail to establish that the
Letter's contents involved a topic of widespread public
interest.


California courts look to several factors to determine if
the statement or activity precipitating the plaintiff's claim
involved a topic of widespread public interest. Wilbanks, 121
Cal. App. 4th at 898, 17 Cal.Rptr.3d at 506. First, a “public
issue” is not an issue that the public is merely curious about.
Wilson, 6 Cal. App. 5th at 832, 211 Cal.Rptr.3d at 732. There
“should be some degree of closeness between the challenged
statements and the asserted public interest,” merely alleging
that the statements or actions generally interest the public is
not sufficient. Weinberg v. Feisel, 110 Cal. App. 4th 1122,
1132, 2 Cal.Rptr.3d 385, 392 (2003) (citing Connick v. Myers,
461 U.S. 138, 148-49, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983)
); see also Dual Diagnosis Treatment Ctr., Inc. v. Buschel,
6 Cal. App. 5th 1098, 1106, 212 Cal.Rptr.3d 75, 80 (2016)
(“Almost any statement, no matter how specific, can be
construed to relate to some broader topic. But, ‘[t]he part
is not synonymous with the greater whole.’ ” (alteration in
original) (quoting Commonwealth Energy Corp. v. Inv'r Data
Exch., Inc., 110 Cal. App. 4th 26, 34, 1 Cal.Rptr.3d 390, 395
(2003) ). Moreover, the ostensibly protected activity must be
focused on the public issue, rather than in furtherance of a
private controversy. Weinberg, 110 Cal. App. 4th at 1132, 2
Cal. Rptr. 3d at 392 (citing Connick, 461 U.S. at 148, 103
S.Ct. 1684).


As described above, the Letter's contents involved an
essentially private business dispute, not an issue of
widespread interest. In the Letter, counsel for the Academy
and KDC requested that the Governor remove or disqualify
Dr. Jang from the Establishment Subcommittee. (Doc. 1-1 at
1.) This request was made to protect their financial interests
and to ensure that the committee would approve SJA-Jeju,
not out of concern that the public's interests would be
compromised. For example, the Letter does not connect Dr.
Jang's purportedly biased acts and statements to any concern
for potential SJA-Jeju students or South Korean educational
standards. (Compare id. at 2-3, §§ a-g), with Weinberg, 110
Cal. App. 4th at 1132, 2 Cal. Rptr. 3d at 392 (citing Connick,
461 U.S. at 148, 103 S.Ct. 1684).


The private nature of the dispute is reinforced by the news
articles in the record, which do not establish the requisite
closeness between the information contained in the Letter


and the general public's interest.17 Only the article and
editorial published in Boston Korea suggest that the legal
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structure between the Academy and KDC may be improper
and that St. Johnsbury Academy's educational quality is poor
in comparison to other private schools. (See Doc. 8-6 at 7.)
But the article and editorial were written in Korean, with
unknown distribution in South Korea or Vermont, and do not
mention Dr. Jang. (Id.; see also Doc. 8 at 11.) A single news
article alleging vague concerns about the educational quality
of SJA-Jeju cannot connect the Letter's contents to a general
public interest in education. Weinberg, 110 Cal. App. 4th at
1132, 2 Cal.Rptr.3d at 392 (stating there “should be some
degree of closeness between the challenged statements and
the asserted public interest”).


*343  For example, in Weinberg v. Feisel, the court also
concluded that “[the] defendant's accusations [against the
plaintiff] related to what in effect was a private matter.” Id. at
1127, 2 Cal.Rptr.3d at 388. The defendant specifically argued
that, because he accused the plaintiff of criminal activity,
the matter was of public interest under the California anti-
SLAPP statute. Id. at 1134, 2 Cal.Rptr.3d at 394. The court
disagreed, concluding that “[the defendant's] dispute with
plaintiff was ... a private dispute between private parties” and
thus, the defendant was not entitled to the protections of the
anti-SLAPP statute. Id. In particular, because no evidence in
the record connected the plaintiff to pending criminal charges
or established the general public's awareness of either the
defendant's accusations or the plaintiff's alleged actions, the
court determined that the defendant's actions were effectively
“a private campaign ... to discredit plaintiff in the eyes of
a relatively small group.” Id. at 1135, 2 Cal.Rptr.3d at 395.
Likewise, in this case, no evidence in the record establishes
the public's general knowledge of Dr. Jang's actions and
statements.


In sum, because § 1041 must be narrowly construed under
Felis, the Academy and KDC have failed to make a prima
facie showing that the Letter involves a “public issue”
based on precedent applying California's analogous anti-
SLAPP statute. This determination, along with this Court's
above decision that the record evidence is insufficient under
Vermont law, compels the conclusion that the Academy and
KDC have not carried their initial burden under § 1041, and
their special motion to strike must be DENIED.


III. Motion to Dismiss for Failure to State a Claim
The Court next addresses the Academy and KDC's Motion
to Dismiss for Failure to State a Claim. (Doc. 11.) As
set out in greater detail below, Dr. Jang fails to state a
defamation claim for two reasons: (1) she has not adequately


pled the elements of common law defamation under Vermont
law; and (2), to the extent the First Amendment applies
extraterritorially, her claim falls short of plausibly pleading
that the Letter was written and published with “negligence”
as to the truth. Similarly, Dr. Jang fails to state a claim for
tortious interference with profession because the Complaint
does not contain sufficient factual allegations for this Court
to reasonably infer that the Letter contained a false statement.
Thus, Dr. Jang's claims are not plausible on their face and
the Academy and KDC's Joint Motion to Dismiss must be
GRANTED.


A. Legal Standard
To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6),
“a complaint must contain sufficient factual matter, accepted
as true, to ‘state a claim to relief that is plausible on its
face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct.
1937, 173 L.Ed.2d 868 (2009) (quoting Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007) ); see also Fed. R. Civ. P. 8(a)(2) (pleading must
contain a “short and plain statement of the claim showing
that the pleader is entitled to relief”). “A claim has facial
plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Iqbal, 556
U.S. at 678, 129 S.Ct. 1937. As detailed in Iqbal and Twombly,
this does not require a plaintiff to provide “detailed factual
allegations” to support his claims, Twombly, 550 U.S. at
555, 127 S.Ct. 1955, but the “[f]actual allegations must be
enough to raise a right to relief above the speculative level.”
*344  Id. In reviewing the pleadings, the court must accept


factual assertions as true, but this presumption of truth “is
inapplicable to legal conclusions” and “[t]hreadbare recitals
of the elements of a cause of action, supported by mere
conclusory statements.” Iqbal, 556 U.S. at 678, 129 S.Ct.
1937; see also Faber v. Metropolitan Life Ins. Co., 648 F.3d
98, 104 (2d Cir. 2011) (“We are not ... bound to accept
conclusory allegations or legal conclusions masquerading as
factual conclusions” (internal quotation marks omitted) ).
In reviewing a motion to dismiss, “a court is not limited
to the four corners of the complaint; a court may also
consider ‘documents attached to the complaint as an exhibit
or incorporated in it by reference, ... matters of which judicial
notice may be taken, or ... documents either in plaintiffs'
possession or of which plaintiffs had knowledge and relied
on in bringing suit.’ ” Burton v. Lynch, 664 F.Supp.2d 349,
357 (S.D.N.Y. 2009) (alterations in original) (quoting Brass v.
Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993) ); see
also Chambers v. Time Warner, Inc., 282 F.3d 147, 152 (2d
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Cir. 2002) (“[T]he complaint is deemed to include any written
instrument attached to it as an exhibit or any statements
or documents incorporated in it by reference.” (internal
quotation marks omitted) ). Finally, a complaint can be
dismissed for failure to state a claim pursuant to a Rule
12(b)(6) motion raising an affirmative defense “if the defense
appears on the face of the complaint.” Pani v. Empire Blue
Cross Blue Shield, 152 F.3d 67, 74 (2d Cir. 1998).


B. Defamation Claim


1. Elements of Defamation under Vermont Law


Under Vermont law, to make out a claim for defamation, a
plaintiff must establish the following elements:


(1) a false and defamatory statement concerning another;
(2) some negligence, or greater fault, in publishing the
statement; (3) publication to at least one third person; (4)
lack of privilege in the publication; (5) special damages,
unless actionable per se; and (6) some actual harm so as to
warrant compensatory damages.


Lent, 143 Vt. at 546-47, 470 A.2d at 1167-68 (footnote
omitted). This defamation action contains both common law
elements as well as constitutional limitations imposed the
United States Supreme Court. See, e.g., New York Times
Co. v. Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964). Specifically, as noted by the Vermont Supreme
Court, the second and sixth elements were adopted after
the United States Supreme Court's holding in Gertz, 418
U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789. See Lent, 143
Vt. at 546 n.1, 470 A.2d at 1167 n.1 (citing Gertz for the
proposition that “strict liability for all state defamation now
appears impermissible”). In contrast, the other elements of
Vermont's defamation action evolved from common law. See
id.; see also Ryan v. Herald Ass'n, Inc., 152 Vt. 275, 278,
566 A.2d 1316, 1318 (1989) (stating that Vermont's current
defamation law departed from common law in response to
New York Times Co, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d
686); cf. Restatement (First) of Torts § 558 (1938). Below, the
Court first examines the common law elements of defamation,
followed by the constitutional limitations imposed by the
U.S. Supreme Court. In interpreting both the common law
and constitutional elements, this Court, like the Vermont
Supreme Court, looks to the Restatement (Second) of Torts
for guidance. See Skaskiw v. Vt. Agency of Agric., 2014 VT
133, ¶ 9, 198 Vt. 187, 112 A.3d 1277.


2. Common Law Elements of Defamation


As to the common law elements, Dr. Jang's Complaint does
not contain sufficient *345  factual allegations for this Court
to reasonably infer either that the Letter contained a false
and defamatory statement or that, in publishing the Letter,
the Academy and KDC acted with the common law malice
necessary to overcome their privileged communication.


a. False and Defamatory Statement


As an initial matter, Dr. Jang's Complaint does not identify the
specific false and defamatory language at issue in the Letter.
Dr. Jang alleges that the Letter is “libelous and defamatory
in that it maliciously claimed that the statements of [Dr.
Jang] were unauthorized, disruptive and false when they
were not.” (Doc. 1 at 4, ¶ 30.) But this quoted language
is not contained in the Letter. Consequently, the Court is
unable to determine whether certain statements are capable
of being characterized as opinion or fact. Cf. Knelman v.
Middlebury Coll., 898 F.Supp.2d 697, 720 (D. Vt. 2012)
(reciting defendant's allegedly defamatory statement); Grega
v. Pettengill, 123 F.Supp.3d 517, 551 (D. Vt. 2015) (quoting
the defendant's purportedly slanderous language). Moreover,
“[v]agueness as to the complained-of conduct is particularly
inappropriate when pleading a defamation claim” because
“the complaint [must] afford defendant sufficient notice of
the communications complained of to enable him to defend
himself.” Tannerite Sports, LLC v. NBCUniversal News Grp.,
a div. of NBCUniversal Media, LLC, 864 F.3d 236, 251 (2d
Cir. 2017) (second alteration in original) (internal quotation
marks omitted). Although the Letter is relatively brief, the
Letter contains many direct statements and related inferences
that could be the subject of Dr. Jang's general allegation
that the Letter is libelous and defamatory. (See Doc. 1
at 4, ¶ 30; Doc. 1-1); Tannerite Sports, 864 F.3d at 251.
Because Dr. Jang neither points to specific statements in
the Letter nor articulates why the Letter's contents were
allegedly false, (cf. Doc. 1 at 4, ¶ 30), she has failed to
properly plead her defamation claim under federal standards.
Tannerite Sports, 864 F.3d at 251; see also Bloom v. Fox News
of L.A., 528 F.Supp.2d 69, 74 (E.D.N.Y. 2007) (“[F]ederal
courts do require that the alleged defamatory statements be
pleaded with sufficient specificity to put the defendants on
notice.” (internal quotation marks omitted) ).
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Moreover, even if Dr. Jang pleaded the purportedly
defamatory statements with sufficient specificity, her
Complaint does not plausibly allege that the Letter contained
a false and defamatory statement. Specifically, as discussed
below, although the Letter's contents are actionable to the
extent the mixed opinions in the Letter rely on demonstrable
facts, the allegations set forth in Dr. Jang's Complaint do not
credibly suggest that these contents were substantially false,
as required for a common law defamation claim.


i. The Letter Contains Mixed Opinions


Whether a statement is opinion or fact is a question of law for
the court. Knelman, 898 F.Supp.2d at 720. The constitution
does not protect “false statements of fact.” See Gertz, 418
U.S. at 340, 94 S.Ct. 2997. But the constitution does protect
allegedly defamatory statements of pure opinion. Knelman,
898 F.Supp.2d at 720. A statement is pure opinion if it is not
susceptible of being proven true or false. Id. On the other
hand, expressions of opinion may be actionable if the opinion
implies that it is based on undisclosed objective facts. See
Grega, 123 F.Supp.3d at 551 (citing Levin v. McPhee, 119
F.3d 189, 196 (2d Cir. 1997) ). Although these so-called
“mixed opinions” are not automatically excluded as the basis
for a defamation claim, Knelman, 898 F.Supp.2d at 720,
if a “mixed opinion” “discloses the facts on *346  which
it is based ..., the opinion is not actionable.” Grega, 123
F.Supp.3d at 551 (internal quotation marks omitted); see also
Restatement (Second) of Torts § 566 (1977).


Vermont has not adopted a test to determine whether a
statement is “fact” or “opinion,” but this Court has previously
concluded that the following factors are relevant under
Vermont law:


(1) An assessment of whether the specific language in
issue has a precise meaning which is readily understood or
whether it is indefinite and ambiguous; (2) a determination
of whether the statement is capable of being objectively
characterized as true or false; (3) an examination of
the full context of the communication in which the
statement appears; and (4) a consideration of the broader
social context or setting surrounding the communication
including the existence of any applicable customs or
conventions which “might signal to readers or listeners that
what is being read or heard is likely to be opinion, not fact.


Knelman, 898 F.Supp.2d at 721 (citation omitted).
Accordingly, the Court examines the allegedly defamatory
statements in light of the relevant factors.


As noted above, Dr. Jang's Complaint does not identify the
specific false and defamatory language at issue in the Letter.
After a general review of the Letter, however, the Court
concludes that the statement most closely corresponding with
Dr. Jang's pleading is an opinion. see also Galley Schuler
v. Rainforest All., Inc., 161 F.Supp.3d 298, 312 (D. Vt.
2016) (reviewing attached document for false statements
despite arguable failure in deficient pleading). That statement
is, “[The Academy] and KDC have deep concerns about
unauthorized and disruptive actions and false statements
by Dr. Soojung Jang.” (Doc. 1-1 at 1; cf. Doc. 1 at 4, ¶
30.) But this statement's use of the phrase “deep concerns”
implicates the personal beliefs of the attorney representing the
Academy and KDC rather than objective facts. In the context
of the Letter, this language reflects the author's strongly
held opinion that Dr. Jang specifically acted to thwart the
SJA-Jeju project. For example, the Letter also opines that
“Dr. Jang has waged an unjustified, concerted campaign of
mistruth about SJA and KDC ... in a transparent effort to
scuttle this project,” (Doc. 1-1 at 2), and argues that “[t]he
campaign by Dr. Jang to impugn SJA and the integrity
of its officials demonstrates her deep bias and disregard
for traditional customs and laws.” (Id. at 3.) Like the first
statement, these statements characterize Dr. Jang's purpose
and intent based on the opinions of the counsel for the
Academy and KDC. Cf. Knelman, 898 F.Supp.2d at 720. By
contrast, Dr. Jang argues in her Complaint that she conducted
her investigations and inquiries to benefit Jeju Solidarity and
the Jeju community at large. (Doc. 1 at 2, ¶¶ 9, 13.) In short,
these statements regarding Dr. Jang's motivations and purpose
cannot be proven true or false: a community organizer in one
light is a burden on development in another.


On the other hand, the characterization of Dr. Jang's conduct is
based on a number of objectively verifiable events disclosed
in the Letter, (see generally Doc. 1-1 at 2-3, §§ a-g); thus, the
Letter's contents constitute “ ‘mixed opinions’ that are not per
se excluded as the basis for a defamation claim.” Cf. Knelman,
898 F.Supp.2d at 722. The objectively provable incidents
include Dr. Jang's allegedly unauthorized correspondence via
email with Attorney Wilson, (Doc. 1-1 at 2, § a); Dr. Jang's
presentation of the “Summary of Preliminary Investigation”
to the committee, a presentation that the Letter claimed *347
contained falsehoods, (id. § c); and Dr. Jang's assertion to the
committee that Attorney Wilson was not a lawyer, which the
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Letter claimed was demonstrably false. (Id. § d.) Thus, to the
extent that the Letter's opinions rely on demonstrable facts,
the Court next considers whether the facts are false or whether
the facts are substantially accurate. See Restatement (Second)
of Torts § 581A cmt. c(2) (stating that a defendant is not liable
for basing derogatory opinion on his own statement of facts
that are true and not defamatory).


ii. Substantial Accuracy of Underlying Facts


Concluding that Dr. Jang's Complaint acknowledges the
substantial accuracy of the events described in the Letter
rather than refuting the underlying facts, Dr. Jang has not


adequately alleged falsity in her Complaint.18


A defendant is not subject to liability for defamatory
statements of fact if the statement is true. Restatement
(Second) of Torts § 581A. In Vermont, “it is not necessary to
prove the literal truth of the accusation in every detail, ... it
is sufficient to show that the imputation is substantially true,
or, as it is often put, to justify the ‘gist,’ the ‘sting,’ or the
‘substantial truth’ of the defamation.” Weisburgh v. Mahady,
147 Vt. 70, 73, 511 A.2d 304, 306 (1986) (quoting W. Prosser
& W. Keeton, The Law of Torts § 116, at 842 (5th ed. 1984) ).


Here, Dr. Jang states in her Complaint that the Letter
“maliciously claimed that the statements of [Dr. Jang] were
*348  unauthorized, disruptive and false when they were


not.” (Doc. 1 at 4, ¶ 30.) But in her Complaint, Dr. Jang
acknowledges that she conducted various “investigations and
inquiries” into the Academy and KDC's activities; thus, her
Complaint effectively admits to the substantial truthfulness
of the factual incidents described in the Letter. (Doc. 1 at
4, ¶ 29.) As she states, her investigations included seeking
“clarification of [D]efendants' relationship, their control of
[SJA-Jeju], and liability for any losses on behalf of [Jeju
Solidarity],” (id. at 3, ¶ 24), requesting “records concerning
the viability of the CVA, as member of POE,” (id. ¶25),
and pursuing “records and information.” (Id. at 4, ¶ 27.) Dr.
Jang also reiterates “that SJA or KDC have acted unfairly by
failing to disclose all relevant agreement to [Jeju Solidarity]
and by disseminating conflicting information about the role
of SJA[,]” suggesting that she continues to believe that the
Academy and KDC should provide certain records. (Id. ¶28.)
Given Dr. Jang's acknowledged statements and actions, her
Complaint does not plausibly demonstrate the falsity of the
events described in the Letter.


Finally, to the extent that Dr. Jang argues that the Letter's
contents were false because she had the authority to conduct
her inquiries and investigations, her claim is contradicted by
the Complaint and attached Letter. In Dr. Jang's Opposition to
the Joint Motion to Dismiss, she states that her “inquiries and
investigations were what her committee had authorized her to
do as a committee member.” (Doc. 15 at 2.) But the Letter
indicates that the committee “did not request or authorize this
contact by Dr. Jang or the sharing of documents.” (Doc. 1-1
at 2, § a.) Dr. Jang does not offer facts plausibly suggesting
that this statement is false. Moreover, even if parts of her
investigation were authorized, it appears from the face of the
Complaint that the gist of the Letter is true. See Weisburgh,
147 Vt. at 73, 511 A.2d at 306. In particular, as Dr. Jang admits
in the Complaint, she undertook a lengthy investigation of
the Academy and KDC and continually sought their business
records. (Doc. 1 at 3-4, ¶¶ 24-29).


Accordingly, Dr. Jang's Complaint fails to plead facts that, if
proven, would establish that the verifiable events described
in the Letter were not substantially true; instead, the face of
her Complaint acknowledges the substantial accuracy of the


Letter's contents.19


b. Lack of Privilege


Even if Dr. Jang's Complaint adequately pled falsity, the
Complaint fails to plausibly allege that counsel for the
Academy and KDC acted with the common law malice
necessary to overcome counsel's privilege to communicate
information intended to protect the Academy and KDC's
lawful business interests. Thus, the Motion to Dismiss must
be granted on this alternative basis.


Under Vermont law, a plaintiff must allege lack of privilege
in the publication of the allegedly defamatory statement.


*349  20 Lent, 143 Vt. at 546-47, 470 A.2d at 1168.
Vermont recognizes the common law privilege to publish
information to protect legitimate business interests. Id.;
see Restatement (Second) of Torts § 595. Generally, this
privilege conditionally protects communications made on
behalf of lawful business interests “as long as the [person
communicating] reasonably believes that [the] information
‘affects a sufficiently important interest of the recipient or
a third person’ and the [person communicating] was either
under a legal duty to communicate the information to the
recipient or communicated the information in response to a
request.” Skaskiw, 2014 VT 133, ¶ 12 n.2, 198 Vt. 187, 112
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A.3d 1277 (quoting Restatement (Second) of Torts § 595).
Thus, in the particular context of a lawyer's correspondence,
because an attorney has a legal duty arising out of the
attorney's fiduciary relationship with his or her clients,
the privilege protects the attorney's honest and reasonable
communications intended to protect his or her clients'
business interests. Restatement (Second) of Torts § 595 cmt.
f. (“[The privilege] is applicable to ... an attorney ... making
communications ... to a third person, if the communication
is made in a reasonable effort to protect the interest that is
entrusted to [the attorney by his or her clients].”). Because
the privilege is conditional, however, a plaintiff may defeat
the privilege with clear and convincing proof of either the


attorney's or the client's “common law malice.”21 Lent, 143
Vt. at 546-47, 470 A.2d at 1168. Common law malice
may be demonstrated in two ways: either “ ‘knowledge
of the statement's falsity or with reckless disregard of its
truth,’ or ‘conduct manifesting personal ill will, reckless or
wanton disregard of plaintiff's rights, or carried out under
circumstances evidencing insult or oppression.’ ” Crump v.
P & C Food Markets, Inc., 154 Vt. 284, 293, 576 A.2d 441,
447 (1990) (quoting Lent, 143 Vt. at 549-50, 470 A.2d at
1169-70).


Here, counsel for the Academy and KDC sent the Letter
to support his clients' legitimate business interests. (See
generally Doc. 1-1.) Specifically, counsel noted in the
Letter that the Academy and KDC reasonably believed
that Dr. Jang's previous conduct and her statements could
substantially affect the review and approval of SJA-Jeju. (Id.
at 3.); See Skaskiw, 2014 VT 133, ¶ 12 n.2, 198 Vt. 187,
112 A.3d 1277. Thus, sending the Letter to the Governor was
conditionally privileged under Vermont law, absent adequate
allegations that counsel acted with common law malice. See
Lent, 143 Vt. at 548-49, 470 A.2d at 1167, 1169 (applying
privilege to corporation that sent letter to a prospective
customer accusing the corporation's competitor of dishonesty
and incompetence); see also Crump, 154 Vt. at 288, 576 A.2d
at 444 (applying conditional privilege to company's internal
reports and *350  statements characterizing employee as a
thief).


But adequate allegations of common law malice are not
present in the Complaint. Skaskiw, 2014 VT 133, ¶ 12, 198
Vt. 187, 112 A.3d 1277. Dr. Jang pleads only that “the
Letter ... maliciously claimed that the statements of [Dr.
Jang] were ... false” and that the Letter's “request that [Dr.
Jang] be removed from the subcommittee was done willfully,
wantonly, and recklessly.” (Doc. 1 at 4, ¶¶ 30, 31.) From


these allegations, the Court cannot infer that counsel for
the Academy and KDC either knew the Letter's contents
were false or acted in reckless disregard of Dr. Jang's rights,
let alone that the Academy and KDC had the requisite
common law malice. Crump, 154 Vt. at 293, 576 A.2d at 447.
Simply put, bare allegations such as this are “not sufficient
to defeat the conditional privilege.” Skaskiw, 2014 VT 133,
¶ 14, 198 Vt. 187, 112 A.3d 1277 (concluding that mere
claims of “malice in [plaintiff's] brief” along with “counts
in the complaint where [plaintiff] alleged [defendant] acted
intentionally, knowingly, and recklessly” were not sufficient
to defeat the motion to dismiss).


Based on the foregoing, the Academy and KDC's Motion
to Dismiss must be granted because Dr. Jang's Complaint


does not plausibly allege common law malice22 sufficient
to overcome the privilege to publish information to protect


legitimate business interests.23


3. Constitutional Elements of Defamation


Even if Dr. Jang had plausibly alleged facts showing her
common law defamation claim, she does not plead credible
facts justifying an inference that the Academy and KDC
negligently delivered the Letter to the Governor and the
Establishment Subcommittee.


To satisfy the constitutional fault requirements imposed by
the United States Supreme Court, a plaintiff pleading a
defamation claim in Vermont must allege “some negligence,


or greater fault, in publishing the statement.”24 Lent, 143
Vt. at 546-47 n.1, 470 A.2d at 1167, 1168 n.1 (citing Gertz,
418 U.S. at 347, 94 S.Ct. 2997). In other words, “strict
liability for all state defamation now appears impermissible”
and the plaintiff must plausibly *351  allege, at least, that
the defendant negligently published the allegedly defamatory
statement. Id.; see also Restatement (Second) of Torts § 580B
cmt. c (“The strict liability of the common law has thus
expressly been ruled unconstitutional” and “[a] significant
measure of fault on the part of the defendant in regard to the
falsity of the communication is required.”).


Although the Vermont Supreme Court has not yet applied
the negligence standard in a defamation suit, this Court has
previously concluded that a defendant does not negligently
publish a statement if the defendant “had reasonable grounds
for believing that the communication was true.” Stone v.
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Banner Pub. Corp., 677 F.Supp. 242, 246 (D. Vt. 1988) (citing
Restatement (Second) of Torts § 580B cmt. g). In applying
this standard, the core question is whether the defendant,
in checking the accuracy of the purportedly defamatory
statement, acted as a reasonably prudent person under the
circumstances. Restatement (Second) of Torts § 580B cmt.
h. Three circumstantial factors impact this inquiry: (1) the
timing of the publication in relation to the topical relevance of
the information; (2) the nature of the interests the defendant
sought to protect; and (3) the extent of the damage to the
plaintiffs if the communication proved to be false. Stone, 677
F.Supp. at 246.


Here, Dr. Jang's Complaint does not contain any factual
assertions pointing to the Academy and KDC's negligence.
Although her Complaint alleges that the Academy and KDC
acted “maliciously” as well as “willfully, wantonly, and
recklessly,” (Doc. 1 at 4, ¶¶ 30, 31), she does not connect these
conclusory allegations with any recitation of facts from which
the Court can infer that the Academy and KDC negligently
failed to check the accuracy of the Letter's contents. Faber,
648 F.3d at 104 (“We are not ... bound to accept conclusory
allegations or legal conclusions masquerading as factual
conclusions.” (internal quotation marks omitted) ). Similarly,
in Dr. Jang's Opposition to the Motion to Dismiss, she merely
repeats her allegations of willful, wanton, or reckless behavior
without pointing to any facts in the Complaint that this Court
could accept as plausibly establishing fault. (Doc. 15 at 1.)
Such conclusory pleadings are not sufficient to state a claim
for defamation. See Biro v. Condé Nast, 807 F.3d 541, 547
(2d Cir. 2015) (concluding that conclusory allegations of fault
were not adequate to state a plausible claim for relief).


Because Dr. Jang's Complaint contains no factual allegations
from which this Court can infer fault, the Motion to Dismiss
must be granted on this alternative basis.


C. Interference with Professional Relationship
Finally, the Court addresses the assertion by Dr. Jang's
counsel at the February 20 hearing that the Complaint set forth
a claim for “interference with profession,” (Doc. 1 at 2, ¶
9), or “interfere[nce] with ... professional relationship.” (Id.
at 4, ¶ 31.) Neither cause of action is recognized in
Vermont, nor does a generally recognized tort for interference
with profession exist. The closest analogs in Vermont law


are “tortious interference with a contract” and “tortious
interference with prospective contractual relations.” Gifford
v. Sun Data, Inc., 165 Vt. 611, 612-13, 686 A.2d 472, 473-74
(1996); see also Restatement (Second) of Torts §§ 766-766C.
To plausibly make out a claim for either tort, a plaintiff's
complaint must allege that the defendant's interference was
“improper.” Restatement (Second) of Torts § 766 cmt. a.
A defendant's interference is not “improper” *352  if the
defendant provides a third person with “truthful information.”
Id. § 772(a).


Here, Dr. Jang's Complaint does not recite that the Academy
and KDC's interference was “improper,” let alone point
to facts that elevate Dr. Jang's right to relief above a
speculative level. Cf. Twombly, 550 U.S. at 555, 127 S.Ct.
1955. Presumably, Dr. Jang would argue that the Academy
and KDC's actions were improper based on the Letter's
distribution to Governor Lee Seok-moon. (See generally
Doc. 1-1.) But, as stated above, Dr. Jang's Complaint does
not contain sufficient factual allegations for this Court to
reasonably infer that the Letter contained a false statement.
Cf. Restatement (Second) of Torts § 772(a). Thus, Dr. Jang's
claim for “interference with professional relationship” must
be dismissed.


Accordingly, based on this determination and the Court's
prior conclusions regarding Dr. Jang's defamation claim, the
Academy and KDC's Joint Motion to Dismiss for Failure to
State a Claim must be GRANTED. (Doc. 11.)


Conclusion


For the foregoing reasons, the Academy and KDC's Joint
Motion to Strike under 12 V.S.A. § 1041 (Doc. 8) is DENIED
and the Academy and KDC's Joint Motion to Dismiss for
Failure to State a Claim is GRANTED and the case is
DISMISSED. (Doc. 11.) Given the Court's conclusion that
Dr. Jang's Complaint must be dismissed for failure to state a
claim, her Motion for Leave to File Affidavits is DENIED as
moot. (Doc. 25.)


All Citations
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1 For purposes of deciding the Academy and KDC's Motion to Dismiss, the Court solely relies on the facts set forth in Dr.
Jang's Complaint and the Letter attached to the Complaint, not the documents submitted with the Motion to Strike. See
Haywood v. St. Michael's Coll., Civil Action No. 2:12-cv-164, 2012 WL 6552361, at *16 n.25 (D. Vt. Dec. 14, 2012) (“To
the extent the motion [to strike] disputes factual allegations in the Complaint, the Complaint's version of events controls.”).


2 As support for this contention, the Academy and KDC rely on Doc. 8-5; however, the Court notes that this exhibit is a
letter dated September 30, 2016, well after Attorney Wilson's investigation concluded. (Doc. 8-5 at 2.) Moreover, Doc.
8-5 merely confirms the existence of the February 10, 2016 letter, it does not describe any of the information contained
in the February 10 letter. (Id.)


3 It is not entirely clear whether this hearing occurred before the Establishment Subcommittee or the Office of Provincial
Education. (Compare Doc. 1-1 at 2, § c, with id. § e.)


4 The Academy and KDC do not explain how a civil party such as Haewul may bring a criminal action against a private
citizen, nor do the Academy and KDC describe the general process of a civil and criminal investigation in South Korea.


5 It is unclear from the record what further approvals of SJA-Jeju were required. As noted above, it appears that contractors
had begun work on the project on April 29, 2016, prior to the Letter being sent to the Governor. (Doc. 8-13 at 1.) But,
according to the Academy and KDC, the Provincial Office of Education did not fully approve SJA-Jeju until September
22, 2017. (Doc. 8 at 7.)


6 The Court notes that, in the Letter, counsel described Dr. Jang's interaction with Attorney Wilson as occurring in February
2015. (Doc. 1-1 at 2, § a.) But given the other evidence in the record, (see, e.g., Doc. 8 at 4; Doc. 8-4 at 9-10), it is clear
that the correct date is February 2016.


7 The Court notes that the new attorney was a member of the law firm currently representing Dr. Jang in this pending matter;
however, Dr. Jang was not mentioned in any of the correspondence relating to the litigation pursued by Jeju Solidarity.


8 The Academy and KDC state that SJA-Jeju opened on October 23, 2017, and, for support, they cite an article in the
Caledonian Record. (See Doc. 8 at 7.) But that article, which is dated October 23, 2017, indicates that SJA-Jeju opened
the week prior to October 23, 2017. (Doc. 8-16.)


9 Dr. Jang's Complaint against the Academy and KDC was reported in the Caledonian-Record on September 22, 2017,
(see generally Doc. 8-15); the article described the contents of the Letter and accurately reported Dr. Jang's claims and
requested relief. (Id.)


10 In a separate document, the Academy and KDC oppose this motion, arguing that Dr. Jang failed to show excusable
neglect. (See Doc. 31 at 1-2.) Dr. Jang disputes this contention, asserting that her Motion for Leave to File Affidavits did
not prejudice the Academy and KDC because it only contained affidavits that had previously been filed under oath. (Doc.
32.) As the Court noted at the hearing, Dr. Jang's contention is correct: duplicates of these affidavits had previously been
filed with Dr. Jang's Opposition to the Motion to Dismiss, although the previous affidavits had not been notarized. (See
generally Doc. 15-1-15-3.) Thus, granting Dr. Jang's motion would not prejudice the Academy and KDC in any manner.
Silivanch v. Celebrity Cruises, Inc., 333 F.3d 355, 366 (2d Cir. 2003) (noting that “excusable neglect” is an elastic concept
that, at bottom, involves an equitable determination). In any case, given the Court's conclusion that Dr. Jang's Complaint
must be dismissed for failure to state a claim, her Motion for Leave to File Affidavits is DENIED as moot. (Doc. 25.).


11 At the hearing, Dr. Jang's counsel waived any claim for intentional infliction of emotional distress. Hearing Argument at
2:00-2:02, Jang, No. 2:17-cv-162. Even if Dr. Jang did not waive this claim, the Court notes that the Complaint is devoid
of any facts from which the Court can infer “outrageous conduct, done intentionally or with reckless disregard of the
probability of causing emotional distress, resulting in the suffering of extreme emotional distress, actually or proximately
caused by the outrageous conduct.” Crump v. P & C Food Markets, Inc., 154 Vt. 284, 296, 576 A.2d 441, 448 (1990)
(internal quotation marks omitted).


12 In their supplemental memorandum, the Academy and KDC argue that the SPEECH Act, codified as 28 U.S.C. §§
4101-4105, resolved this question. (Doc. 30 at 4-6.) But the plain language of the SPEECH Act belies this claim. The
SPEECH Act prohibits a court in the United States from recognizing or enforcing a foreign judgment for defamation
unless “the foreign court's adjudication provided at least as much protection for freedom of speech and press in that
case as would be provided by the first amendment” or “the party opposing recognition or enforcement of that foreign
judgment would have been found liable for defamation by a domestic court applying the first amendment.” 28 U.S.C. §
4102(a)(1)(A), (B); see also Trout Point Lodge, Ltd. v. Handshoe, 729 F.3d 481, 487 (5th Cir. 2013) (concluding, under
SPEECH Act, that Canadian defamation judgment could not be enforced in the United States). Thus, the SPEECH Act
addresses whether a court may enforce or recognize foreign libel judgments, it does not address the extent to which the
First Amendment protects a U.S. citizen's allegedly defamatory activities in a foreign country.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029448231&pubNum=0000999&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003451844&pubNum=0000506&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_506_366&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_366

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090487&pubNum=0000162&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_162_448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_448

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS4101&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS4101&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS4105&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS4102&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a5e1000094854

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS4102&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a5e1000094854

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031489842&pubNum=0000506&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_506_487&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_487





Soojung Jang v. Trustees of St. Johnsbury Academy, 331 F.Supp.3d 312 (2018)
359 Ed. Law Rep. 828


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 23


13 Although certain federal courts have declined to apply state anti-SLAPP provisions on the basis that such provisions
conflict with the Federal Rules of Civil Procedure, See, e.g., Stuborn Ltd. Partnership v. Bernstein, 245 F.Supp.2d 312,
316 (D. Mass. 2003), this Court has previously held that an anti-SLAPP motion to strike may be brought in federal court,
See Bible & Gospel Trust, 2008 WL 5245644 at *1 (“Vermont's anti-SLAPP statute, 12 V.S.A. § 1041, does not directly
conflict with the Federal Rules of Civil Procedure. 12 V.S.A. § 1041 therefore applies in this diversity action.”)


14 In their supplemental memorandum, the Academy and KDC argue in a footnote that this statement is “non-binding dictum”
because the statement was broader than necessary to resolve the issue in Felis. (Doc. 30 at 3-4 n.2 (citing Schulman
v. Saloon Beverage, Inc., 991 F.Supp.2d 501, 507 (D. Vt. 2014) ). But clearly the Vermont Supreme Court's decision
to limit the scope of § 1041 was essential to the resolution of the question before the Court. As the Vermont Supreme
Court recognized, the plain language of § 1041 does not require a defendant to “demonstrate that a statement concerns
a public issue” if the statement was made before “a legislative, executive, or judicial proceeding.” Felis, 2015 VT 129, ¶¶
35, 38, 200 Vt. 465, 133 A.3d 836 (citing § 1041(i)(1) ). Given the Supreme Court's determination that “the anti-SLAPP
statute should be construed as limited in scope,” id. ¶ 41, however, the Supreme Court looked beyond the statute's plain
language and required all activities protected by § 1041 to concern a public issue. Id. ¶ 39. Specifically, in Felis, this narrow
interpretation resulted in the Supreme Court's conclusion that the defendant's testimony during divorce proceedings was
not an activity connected to a public issue and, thus, was not protected by § 1041. Id. ¶ 53. Absent the Supreme Court's
decision to narrowly construe § 1041, the court could not have reached this holding.


15 After Felis, the Vermont Supreme Court has issued three nonprecedential entry orders addressing § 1041(a). In one, the
Supreme Court determined that § 1041(a) protected the defendant's newspaper article, which described the plaintiff's
criminal charges arising out of public confrontations. Chandler v. Rutland Herald Publ'g, No. 2015-265, 2015 WL 7628687,
at *1 (Vt. Nov. 19, 2015). In another, the Court concluded that § 1041(a) safeguarded the defendant's letter to a newspaper
suggesting the plaintiff was unfit for office, Bock v. Smith, No. 2017-176, 2017 WL 5989987, at *1 (Vt. Dec. 1, 2017).
Finally, in the last decision, the Supreme Court concluded that the trial court did not abuse its discretion in awarding
attorney's fees under § 1041(f). Chandler v. Rutland Herald Publ'g, No. 2016-136, 2016 WL 4472395, at *1 (Vt. Aug.
23, 2016).


16 The Court does not credit the lawsuits initiated by Jeju Solidarity or the activities of the Boston Korea reporters as evidence
that Dr. Jang thrust herself into a public controversy. First, no evidence in the record connects Dr. Jang with the Boston
Korea reporters. (See generally Doc. 8-6.) Second, although Dr. Jang admits to being a member of Jeju Solidarity, (Doc.
1 at 2, ¶ 9), the record does not establish that Dr. Jang was a party to any of the lawsuits filed in Vermont prior to the
present case before the Court. (See Docs. 8-8, 8-9, 8-10.) Moreover, a person participating in a proceeding in public court
does not necessarily become a limited-purpose public figure, Cf. Biro v. Condé Nast, 963 F.Supp.2d 255, 270 (S.D.N.Y.
2013), nor does a court proceeding automatically become a matter of public interest. See Time, Inc. v. Firestone, 424 U.S.
448, 457, 96 S.Ct. 958, 47 L.Ed.2d 154, (1976) (stating constitutional limitations on defamation law “cannot be justified
by generalized references to the public interest in reports of judicial proceedings”).


17 The Court notes that two of the articles cited by the Academy and KDC were published after the Letter was delivered
and, as a result, cannot form the basis of any public dispute allegedly addressed in the Letter. (Compare Doc. 1-1, with
Docs. 8-15, 8-16.)


18 It is not entirely clear whether “falsity” is an element in a modern defamation action under Vermont law or whether it
remains an affirmative defense. At common law, although the plaintiff was required to allege falsity in the complaint,
defamatory statements were presumed to be false. See Ryan v. Herald Ass'n, Inc., 152 Vt. 275, 278, 566 A.2d 1316,
1318 (1989); see also Restatement (Second) of Torts § 581 cmt. b (1977). In other words, in Vermont, as in the majority
of states, “truth” operated as an affirmative defense and the burden of proof was on the defendant to establish the truth of
the allegedly defamatory statements. Russin v. Wesson, 2008 VT 22, ¶ 5, 183 Vt. 301, 303, 949 A.2d 1019, 1020 (“Truth
is a complete defense to defamation.”). Because “truth” was an affirmative defense, for pleading purposes, the defense
was generally unavailable in a motion to dismiss for failure to state a claim. See Wright & Miller, 5 Fed. Prac. & Proc.
Civ. § 1277 (3d ed. 2017) (“Since the facts necessary to establish an affirmative defense generally must be shown by
matter outside the complaint, the defense technically cannot be adjudicated on a motion under Rule 12.”). However, the
modern trend is to treat “falsity” as a component of a defamation claim; indeed, under similar circumstances, the Second
Circuit recently concluded that “falsity is an element of a defamation claim under New York law.” Tannerite Sports, LLC
v. NBCUniversal News Grp., a div. of NBCUniversal Media, LLC, 864 F.3d 236, 247 (2d Cir. 2017).
The Academy and KDC urge this Court to follow the lead of the Second Circuit in Tannerite Sports and conclude that
“falsity” is an element of Vermont law, (see Doc. 11 at 10), but the Court need not decide this issue. Instead, the Court
concludes that, because Dr. Jang's factual allegations in the Complaint show the presence of the affirmative defense of
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truth, she must allege plausible facts pointing to the Letter's falsity. See Wright & Miller, 5 Fed. Prac. & Proc. Civ. § 1277
(“[M]otions to dismiss or to strike only can attack matters appearing on the face of the complaint.”). This conclusion is
supported by the Vermont Supreme Court's decision in Skaskiw v. Vt. Agency of Agric., 2014 VT 133, 198 Vt. 187, 112
A.3d 1277. In Skaskiw, the plaintiff brought a defamation action and the defendant moved to dismiss for failure to state
a claim on the basis that the statements were privileged communication; the Vermont Supreme Court concluded that it
could address the defendant's affirmative defense of privilege in a motion to dismiss because “the plaintiff's allegations
in the complaint show[ed] the presence of a privilege.” Id. ¶ 12. Here, the Court concludes that a similar rule applies to
the affirmative defense of truth.


19 Given the Court's conclusion that Dr. Jang did not plausibly allege falsity in her Complaint, the Court need not consider the
defamatory nature of the Letter's contents. See Restatement (Second) of Torts § 581A (“One who publishes a defamatory
statement of fact is not subject to liability for defamation if the statement is true.”). The Court notes, however, that Dr.
Jang's allegations of professional harm from the Letter appear to plausibly show that her reputation was harmed so as
to lower her in the estimation of the community and that third parties were deterred from associating with her. (See Doc.
1 at 4-5, ¶¶ 34-35); see also Weisburgh, 147 Vt. at 73, 511 A.2d at 306 (citing Restatement (Second) of Torts § 559).


20 As noted above, even though the absence of privilege is an element of the tort of defamation, under Vermont's pleading
rules, a privilege should be “seen as an affirmative defense with the burden of proof on the defendant.” Skaskiw, 2014
VT 133, ¶ 12, 198 Vt. 187, 112 A.3d 1277. In this case, however, the Court concludes that “[Dr. Jang's] allegations in the
complaint show the presence of a privilege.” Id. As a result, Dr. Jang was required “to include in her pleadings allegations
that would overcome the presence of a privilege—in this case that [the Academy and KDC] acted with malice.” Id.


21 The Court uses the term “common law malice” because, as recognized by the Vermont Supreme Court, “common law
malice” serves a different purpose from the “actual malice” standard set forth by the Supreme Court in New York Times
Co. v. Sullivan. See Ryan, 152 Vt. at 281, 566 A.2d at 1320 (citing New York Times Co., 376 U.S. at 280, 84 S.Ct. 710).


22 Dr. Jang's failure to plausibly allege common law malice also dooms any request for punitive damages as a result of the
defamation. Cf. Crump, 154 Vt. at 297, 576 A.2d at 449; (see Doc. 1 at 5.).


23 The Academy and KDC also assert that the Letter was a privileged communication to a public official because the Letter
involved “a sufficiently important public interest,” which “concern[ed] matters that affected the discharge of [the official's]
duties. Restatement (Second) of Torts § 598 cmt. e. As set forth in the Restatement (Second), this privilege applies to
information provided to the authorities concerning crime prevention or to complaints made to the authorities about the
conduct of public officials. Id. In this case, however, neither the Academy nor KDC point to case law suggesting that
Vermont adopted or applied such a privilege at common law. As a result, the Court does not consider the arguments
relating to this privilege.


24 The Academy and KDC argue that Dr. Jang is a public official or public figure and that, as a result, Dr. Jang must
plead facts showing that the Academy and KDC published the Letter with actual malice, a higher standard of fault than
negligence. (See Doc. 11 at 13-17 (citing Gertz, 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789, New York Times, 376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686.). As discussed above, however, Dr. Jang is not a public official or public figure. Cf.
Biro, 963 F.Supp.2d at 270. In any case, because the Court concludes that Dr. Jang does not plead adequate facts to
allege negligence, by extension, her Complaint does not contain facts that plausibly satisfy the higher standard of fault.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104503147&pubNum=0208577&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0007691&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0007691&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0007691&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0006942&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694456&pubNum=0101577&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136386&pubNum=0000162&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_162_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_306

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694426&pubNum=0101577&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0007691&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0007691&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0006942&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035095068&pubNum=0006942&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=0000708&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=0000708&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989169934&pubNum=0000162&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_162_1320&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_1320

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=0000780&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_780_280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_280

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990090487&pubNum=0000162&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_162_449&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_449

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694488&pubNum=0101577&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=0000708&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=0000708&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=0000708&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031200119&pubNum=0004637&originatingDoc=I67c30100846011e8b29df1bcacd7c41c&refType=RP&fi=co_pp_sp_4637_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_270



		Previous Document






MISSING DOCUMENT 





		Previous Document






Larue v. Brown, 235 Ariz. 440 (2014)
333 P.3d 767, 693 Ariz. Adv. Rep. 18


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Penrose Hill, Limited v. Mabray, N.D.Cal., August


18, 2020


235 Ariz. 440
Court of Appeals of Arizona,


Division 1.


Mindi LARUE and Jeremy Tucker,
husband and wife, Plaintiffs/Appellees,


v.
David BROWN and Sarah Brown,
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Synopsis
Background: Husband and wife brought defamation action
against wife's ex-husband and his wife in response to internet
articles alleging that husband had molested wife's four-year-
old daughter. Following a jury trial, the Superior Court,
Maricopa County, Katherine M. Cooper, J., awarded plaintiffs
$150,000 in compensatory damages and $50,000 in punitive
damages. Defendants appealed.


Holdings: The Court of Appeals, Gould, J., held that:


the single publication rule applies to internet publications, but


the alleged defamatory statements were republished when
defendants replied to readers' comments.


Affirmed.


Attorneys and Law Firms


**769  Curry Pearson & Wooten PLLC, Phoenix By Michael
W. Pearson and Kyle B. Sherman, Counsel for Plaintiffs/
Appellees.


Jaburg & Wilk PC, Phoenix By Kraig J. Marton and Laura
Rogal, Counsel for Defendants/Appellants.


Presiding Judge ANDREW W. GOULD delivered the opinion
of the Court, in which Judge PETER B. SWANN and Judge
JON W. THOMPSON joined.


OPINION


GOULD, Judge.


*442  ¶ 1 David and Sarah Brown (“Defendants”) appeal
from a judgment entered against them after a jury found
them liable for defaming Mindi Larue and Jeremy Tucker
(“Plaintiffs”) on the Internet. Defendants argue Plaintiffs'
defamation claim was barred by the statute of limitations
because they filed it more than one year after the defamatory
statements were published. We conclude, however, that
Plaintiffs' defamation action was not time-barred because
Defendants republished the statements less than one year
before Plaintiffs filed their claim. We therefore affirm.


FACTS AND PROCEDURAL HISTORY


¶ 2 David Brown and Mindi Larue are former spouses who
divorced in 2006. During the marriage, David and Mindi had
two children. After the divorce, David married Sarah, and
Mindi married Jeremy Tucker.


¶ 3 David and Mindi's divorce was very contentious, and
resulted in a protracted custody battle over the children.
In mid–2007 Defendants initiated a criminal investigation
based on allegations Jeremy had abused one of the children.
Defendants also filed an emergency petition to modify
custody and parenting time in the family court. In March
2008, after a hearing on the petition to modify, the family
court determined the allegations of abuse were not proven by
a preponderance of the evidence.


¶ 4 On November 20 and 22, 2008, Sarah posted two articles
on the website www. ripoffreport.comin which she accused
Plaintiffs of sexual and criminal misconduct. Both articles
revealed Plaintiffs' names, phone numbers, and address. The
November 20 article is entitled, “Mindi Larue [f].n.a. Mindi
Brown allowed physical abuse of daughter and protected
boyfriend when daughter reported sexual abuse Phoenix
Arizona.” The article stated that “Mindi Larue is a despicable
‘mother,’ ” and that “her live in boyfriend, Jeremy Tucker,
molested and tortured her 4 year old daughter.” The article
notes that despite the child's statement to the police in
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Wisconsin about the abuse, no charges were filed, and as a
result the child is “once again back in the home of the same
man who tortured her” and sexually abused her. The article
lists Jeremy Tucker's employer, and warns the reader that he
“could be working at your business or company, or on nearby
building projects. BEWARE.”


¶ 5 The November 22 article is entitled, “Jeremy Tucker Child
Molestor (sic), also tortures children with Tobasco sauce
Phoenix Arizona.” It alleged that “Jeremy Tucker is a sick
sick pedophile who molested and tortured his girl friends (sic)
4 year old daughter,” “touched her privates,” and put “tobasco
sauce in her panties.” The article stated that charges were not
filed and “this poor child is once again back in the home of the
same man who tortured her with Tabasco sauce and touched
her privates.”


¶ 6 The website provided for interaction between readers
and authors through a report and rebuttal forum which
allowed interested readers to post questions and comments.
On February 1, 2009, a reader posted a comment on the
November 22 article entitled, “Where is the Little Girl's
Biological Father? Where are her grandparents?” The reader
then posed a series of questions, including, “Why hasn't the
little girl said something to her father,” and “Why hasn't
someone called the child abuse hotline and reported this?”


¶ 7 On March 9, 2009, in response to the reader's comment,
Sarah posted a statement *443  **770  on the November
20 article entitled “Answer to the WHY's.” In this article,
Sarah noted that the child did report the abuse to her
biological father and the incident was reported to the police.
Sarah then recited additional details of the child's interview
with the police, and discussed the subsequent investigations
conducted by CPS and the Arizona Ombudsman's Office.
Sarah also stated that Jeremy Tucker “REFUSED (sic) to take
a polygraph test on this matter.” Sarah concluded that the case
had been mishandled by CPS, “and as a result the child is now
back in the home of the same man she was brave enough to
speak against.”


¶ 8 On June 1, 2009, a reader posted a comment on the
November 22 article entitled, “What proof do you have?” In
this comment, the reader stated “This is a 100% fake! I know
this family very well and I also know the person who mailed
this story to my whole neighborhood ... He is just trying to
get back at his ex-wife.”


¶ 9 Later, on June 5, 2009, Defendants posted a response to a
reader's comment and a “reply to everyone” on the November
22 article. In the response Defendants allege, “If you want
proof of the fact that this man refused to take a polygraph test
then look up PUBLIC records case [police report number].”
Defendants then state “There is a substantial amount of
proof,” “do your research on child sexual abuse before you
pipe off at the mouth while not having any evidence in front of
you ...” Then, on June 7, Defendants posted another comment
on the November 22 article entitled, “reply to everyone.” The
reply stated, in part, “I am the biological father,” and “I read
the reply accusing me of seeking retribution. Who ever (sic)
wrote that is a liar.”


¶ 10 On December 23, 2009, Plaintiffs sued Defendants
alleging the articles published by Defendants on the Internet
were defamatory.


¶ 11 Defendants filed several motions to dismiss Plaintiffs'
complaint on the grounds it was barred by the statute of
limitations. The court denied all of Defendants' motions, and
the case went to trial.


¶ 12 At the close of the evidence, Defendants asked the court
to instruct the jury on their statute of limitations defense.
Defendants sought language instructing the jury that it could
not consider statements “made before December 23, 2008.”
The court did not include the requested language; instead, the
court gave the following instruction:


The statute of limitations for a defamation claim is one (1)
year from the date the alleged defamatory statement was
published to a third person. If a statement is re-published
at a later date, the statute of limitations starts to run from
the date of the republication. The lawsuit in this case was
filed December 23, 2009. A statement is republished if it is
published in a modified form.


¶ 13 The jury found Defendants liable for defamation.
The jury awarded Plaintiffs $150,000.00 in compensatory
damages against both Defendants and $50,000.00 in punitive
damages against Sarah Brown.


DISCUSSION


 ¶ 14 The only issue on appeal is whether the court erred
in refusing to grant Defendants relief on their statute of
limitations defense. The parties list a number of standards
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of review applicable to the various procedural mechanisms
employed by Defendants to raise their statute of limitations
defense. However, all of the issues raised on appeal concern
questions of law. “We review de novo questions of law
concerning the statute of limitations, including ‘when a
particular cause of action accrues' ” regardless of the means
by which the issue was put before the court. Cook v. Town of
Pinetop–Lakeside, 232 Ariz. 173, 175, ¶ 10, 303 P.3d 67, 69
(App.2013).


 ¶ 15 Generally, Arizona provides that the statute of
limitations for a defamation action begins to run upon
publication of the defamatory statement. Boatman v.
Samaritan Health Servs., Inc., 168 Ariz. 207, 213, 812 P.2d
1025, 1031 (App.1990) (citing Lim v. Superior Court in
and for Pima Cnty., 126 Ariz. 481, 482, 616 P.2d 941, 942
(App.1980)). A plaintiff has one year after a defamation
action accrues to commence and prosecute his claim. Arizona
Revised Statutes (“A.R.S.”) § 12–541(1) (West 2014); Glaze
v. *444  **771  Marcus, 151 Ariz. 538, 540, 729 P.2d
342, 344 (App.1986). This appeal raises two issues of first
impression in Arizona regarding the accrual date of a cause of
action for defamation: (1) whether the single publication rule
applies to defamatory statements published on the Internet,
and (2) what constitutes a republication of a statement posted
on the Internet.


I. Discovery Rule
¶ 16 Plaintiffs assert that the statute of limitations does not
bar their defamation claim because they did not know who
wrote the articles when they were posted in November 2008.
Plaintiffs contend they did not learn that Defendants posted
the articles until sometime later in 2009. Thus, based on the
“discovery rule,” Plaintiffs argue their cause of action did
not accrue until they learned that Defendants authored the
articles. See Wyckoff v. Mogollon Health Alliance, 232 Ariz.
588, 591, ¶ 9, 307 P.3d 1015, 1018 (App.2013) (stating that
the “discovery rule” allows a cause of action to accrue “when
the plaintiff knew or by the exercise of reasonable diligence
should have known of the defendants' conduct,” rather than
at the time of the injury).


¶ 17 The discovery rule does not apply to this case. The
record shows that Plaintiffs were aware of the articles,
and were convinced Defendants had published them, as
early as November 24, 2008. They cannot now assert the
statements, or their author, were concealed from them.
See Phillips v. World Publ'g Co., 822 F.Supp.2d 1114,
1122 (W.D.Wash.2011) (stating that a plaintiff cannot seek


application of the discovery rule where pleadings indicate his
knowledge of the statements).


II. The Single Publication Rule and Republication
¶ 18 Plaintiffs argue that Defendants' posts in March and June
of 2009 were substantive modifications of the original articles
posted in November 2008. As a result, Plaintiffs contend the
later posts were republications that fell outside the single
publication rule, thereby starting the accrual date for their
defamation action anew.


A. Single Publication Rule
 ¶ 19 The single publication rule controls the point from
which a defamation action accrues and when the statute of
limitations begins to run. Under this rule, a cause of action for
defamation arises at the time the statement is first published;
later circulation of the original publication does not start the
statute of limitations anew, nor does it give rise to a new
cause of action. Phillips, 822 F.Supp.2d at 1122 (holding that
under the single publication rule, any one edition of a book
or newspaper or similar aggregate publication is treated as
a single publication and “can give rise to only one cause of
action” (citing Oja v. U.S. Army Corps of Eng'rs, 440 F.3d
1122, 1130 (9th Cir.2006))); Firth v. State, 98 N.Y.2d 365,
747 N.Y.S.2d 69, 775 N.E.2d 463, 464–65 (2002) (stating that
under the single publication rule, even though many copies
of a defamatory publication may be widely distributed, the
publication is given the legal effect of one act and gives rise
to one cause of action).


¶ 20 Arizona has enacted the single publication rule by
adopting the Uniform Single Publication Act, which provides:


No person shall have more than one cause of action for
damages for libel, slander, invasion of privacy or any
other tort founded upon a single publication, exhibition or
utterance, such as any one edition of a newspaper, book
or magazine, any one presentation to an audience, any one
broadcast over radio or television or any one exhibition of
a motion picture. Recovery in any action shall include all
damages for any such tort suffered by the plaintiff in all
jurisdictions.


A.R.S. § 12–651(A).


 ¶ 21 The single publication rule protects defendants from
being sued separately for each copy of a book or newspaper
containing the allegedly defamatory statement. Oja, 440 F.3d
at 1130–32 (“The single publication rule is designed to protect
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defendants from harassment through multiple suits and to
reduce the drain of libel cases on judicial resources.” (citing
*445  **772  Keeton v. Hustler Magazine, Inc., 465 U.S.


770, 777, 104 S.Ct. 1473, 79 L.Ed.2d 790 (1984))). It also
prevents the statute of limitations from being reset each time a
copy of a publication is purchased or read. See Traditional Cat
Ass'n, Inc. v. Gilbreath, 118 Cal.App.4th 392, 13 Cal.Rptr.3d
353, 354–55 (2004) (applying Uniform Single Publication
Act).


¶ 22 The policy concerns behind the single publication rule
apply with equal or more force to Internet publication.


Given that “[c]ommunications posted on Web sites may be
viewed by thousands, if not millions, over an expansive
geographic area for an indefinite period of time,” allowing
Internet publications to be subject to a multiple publication
rule “would implicate an even greater potential for endless
retriggering of the statute of limitations, multiplicity of
suits and harassment of defendants. Inevitably, there would
be a serious inhibitory effect on the open, pervasive
dissemination of information and ideas over the Internet,
which is, of course, its greatest beneficial promise.”


Oja, 440 F.3d at 1131–32 (internal citations omitted).
Recognizing these policy concerns, federal and state courts
have uniformly applied the single publication rule to the
Internet. Pippen v. NBCUniversal Media, LLC, 734 F.3d 610,
615 (7th Cir.2013) (recognizing that “[e]very state court that
has considered the question applies the single-publication
rule to information online”); Atkinson v. McLaughlin, 462
F.Supp.2d 1038, 1051–52 & n. 3 (D.N.D.2006) (stating that
“other jurisdictions are nearly unanimous in holding that the
single publication rule applies in defamation actions arising
out of [I]nternet publications”).


 ¶ 23 We agree with this reasoning from these other
jurisdictions and conclude the single publication rule applies
to Internet publications. Thus, in the case of Internet
publications, the statute of limitations begins to run when the
allegedly defamatory material is first made available to the
public by posting it on a website.


¶ 24 In this case, Defendants published the defamatory
statements on the website on November 20, 2008 and
November 22, 2008, which is more than one year before
Plaintiffs filed their complaint on December 23, 2009. As
a result, unless Defendants republished the statements after
December 23, 2008, Plaintiffs' claims are barred by the statute
of limitations.


B. Republication
 ¶ 25 Generally, republishing material in a new edition,
editing and republishing it, or placing it in a new form
is a separate publication giving rise to a separate cause
of action. Restatement (Second) of Torts § 577(A) cmt. d
(1977). Republication “occurs when a defamatory article is
placed in a new form (paperback as opposed to hardcover)
or edited in a new form.” Mitan v. Davis, 243 F.Supp.2d
719, 722 (W.D.Ky.2003); see also Gilbreath, 13 Cal.Rptr.3d
at 359 (stating that “a new edition of a book or newspaper
constitutes a new publication”) (emphasis in original). A
plaintiff has a new cause of action when “the defendant
edits and retransmits the defamatory material, or distributes
the defamatory material for a second time with the goal of
reaching a new audience.” In re Davis, 347 B.R. 607, 611
(W.D.Ky.2006) (“Davis II ”).


 ¶ 26 Because websites are subject to updates or modifications
at any time that can be completely unrelated to their
substantive content, the question of republication in the
context of Internet publication focuses on whether the
update or modification affects the substance of the allegedly
defamatory material. Atkinson, 462 F.Supp.2d at 1054–55; In
re Davis, 334 B.R. 874, 883 (Bankr.W.D.Ky.2005) (“Davis I
”); see also Firth, 98 N.Y.2d at 371, 747 N.Y.S.2d 69, 775
N.E.2d 463 (stating that posting of an unrelated report to a
website hosting the allegedly defamatory statement did not
constitute republication). “[M]ere modifications to the way
information is accessed, as opposed to changes in the nature
of the information itself, does not constitute republication.”
Davis I, 334 B.R. at 883; see also Yeager v. Bowlin, 693
F.3d 1076, 1082 (9th Cir.2012) (holding that “a statement
on a website is not republished unless the statement itself is
substantively altered or added to, or the website is directed to
a new audience”).


**773  *446   ¶ 27 Thus, republication does not occur every
time a defendant adds to or revises the content of the website if
the changes are unrelated to the alleged defamatory material.
In Churchill v. State, 378 N.J.Super. 471, 876 A.2d 311
(App.Div.2005), the New Jersey appellate court concluded
that changes to a website hosting a defamatory statement,
such as moving and highlighting the website menu bar, did
not constitute republications of the statement. Churchill, id. at
315, 319. Rather, the court concluded that the changes were
technical, altering the means by which readers accessed the
defamatory report, but not altering the substance or form of
the report. Churchill, id. at 319. Similarly, in Atkinson, the
court concluded a website modification adding information
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unrelated to the defamatory statement was not a republication;
the “ modification did not change the content or substance
of the website” and the update “did not reasonably result in
communicating the alleged defamatory information to a new
audience.” Atkinson, 462 F.Supp.2d at 1055. And in Firth,
the court recognized that although websites constantly change
through the addition of new material, the changes are not
republications unless they relate to and substantively modify
the allegedly defamatory material. Firth, 98 N.Y.2d at 371–
72, 747 N.Y.S.2d 69, 775 N.E.2d 463.


 ¶ 28 In contrast, the updates to the defamatory material in this
case were not simply technical changes to the website or the
addition of new, unrelated material. The facts before us more
closely resemble those of Davis I. 334 B.R. at 884. In Davis
I, the website was created by the defendants to document the
purportedly criminal and unethical activities of the plaintiff.
Id. After the initial posting, the defendants made changes
to the website by “adding ‘Breaking News!’ and ‘Update!’
sections and other sections containing additional substantive
information and links to other websites containing substantive
information.” Id. The court concluded that the changes to the
website were republications because they “relate[d] to the
original allegedly defamatory material” and they “altered both
the substance and the form of the original material.” Id.


¶ 29 Here, in March and June 2009, Defendants replied
to readers' comments made in response to their original
defamatory articles. Defendants' “updates and rebuttals” were
posted immediately below the text of the original articles,
and the content of Defendants' replies referred to and re-


alleged the substance of the original articles. Defendants'
later comments also added to and altered the substance of
the original material by providing additional information in
response to a reader's questions, and re-urging the truth of the
original articles in response to another reader's criticism. The
Defendants' comments also altered the form of the original
articles. The comments were displayed directly beneath the
original articles, thereby implying they were supplements to
the original articles. In addition, the submission dates of the
new comments reflect the date the comments were added
(March and June 2009), again implying they were updating
the original articles.


¶ 30 Thus, Defendants republished the defamatory statements
originally posted in November 2008 by replying to readers'
comments in March and June of 2009. Accordingly, Plaintiffs'
cause of action for defamation was not barred by the statute
of limitations.


CONCLUSION


¶ 31 For the reasons discussed above, we affirm the judgment.
Additionally, because Defendants have not prevailed in this
appeal we decline Defendants' request that we asses fees
against Plaintiffs pursuant to Arizona Rule of Civil Procedure
11 and A.R.S. § 12–349.


All Citations


235 Ariz. 440, 333 P.3d 767, 693 Ariz. Adv. Rep. 18
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INTRODUCTION AND OVERVIEW 


 In passing the Anti-SLAPP Act of 2010, codified at D.C. Code 16-5501, et seq.,  (the 


“Act”), the Council of the District of Columbia joined the majority of states in crafting a 


legislative response to the threat to speech rights from “SLAPPs”: strategic lawsuits against 


public participation. SLAPPs are typically civil actions that arise out of individuals’  


communications to government bodies or to the public on an issue of public concern. SLAPPs 


can be particularly insidious; as noted in the Committee Report following a review of the use of 


SLAPPs, such suits “are often without merit, but achieve their filer’s intention of punishing or 


preventing opposing points of view, resulting in a chilling effect on the exercise of 


constitutionally protected rights.” Council of the District of Columbia, Committee on Public 


Safety and the Judiciary, Report on Bill 18-893 at 1 (Nov. 18, 2010) (“Comm. Rep.”) (attached 


as Addendum).  Through the imposition of costs and the related burdens of defending a lawsuit, 


the Council concluded, “litigation itself is the plaintiff’s weapon of choice” in SLAPPs, wielded 


to chill the speech of those who would otherwise speak out on a matter of public interest.  Id. at 


4.   


  To combat this problem, the Council stated its intention to follow the legislatures of the 


numerous states that have extended “absolute or qualified immunity to individuals engaged in 


protected actions.”  Id.  The Council’s stated purpose in the Act was to “ensure a defendant is not 


subject to . . . expensive and time consuming discovery,” so that “District residents are not 


intimidated or prevented, because of abusive lawsuits, from engaging in political or public policy 


debates.” Id.  To accomplish that policy goal, the Council provided a qualified immunity right in 


the Act.  A defendant invoking the Act’s protections is entitled to immunity from suit if the claim 
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arises from an act in furtherance of the right of advocacy on issues of public interest and the 


claim is not likely to succeed on the merits.  See D.C. Code § 16-5502(b). 


  Amicus the District of Columbia Government submits this brief to respond to two 


dangerous contentions of plaintiff Mr. Adelson that this Court, if after its choice of law analysis  


decides to apply District of Columbia law, would need to confront.  First, plaintiff’s facial 


constitutional challenge to the Act under the Seventh Amendment should be soundly rejected.   


Nothing in the Act’s immunity-creating provisions requires the trial judge to make factual 


findings that the law requires a jury to make.  Second, if the Court determines that choice of law 


principles point towards District of Columbia law, then under Erie R.R. v. Tompkins, 304 U.S. 64 


(1938), and its progeny, the District’s Anti-SLAPP statute applies in this federal diversity action 


because  the statute implements substantive rights for those who have engaged in constitutionally 


protected  speech and as a result have been subjected to a meritless lawsuit.  If the Court were to 


hold otherwise, it would unjustifiably undermine the substantive policy choice of the District’s 


legislative branch.  


ARGUMENT 


I. The Act Does Not Violate The Seventh Amendment. 


 Because the Act does not require the judge to usurp the role of the jury to decide a special 


motion to dismiss, it does not violate the Seventh Amendment, and there is certainly no basis to 


sustain a facial challenge to the Act.   


As an initial matter, it is well-established that in cases where “a serious doubt of 


constitutionality is raised, it is a cardinal principle that [a] Court will first ascertain whether a 


construction of the statute is fairly possibly by which the question may be avoided.”  Hometown 


Properties, Inc. v. Fleming, 680 A.2d 56, 60 (R.I. 1996) (upholding Rhode Island’s anti-SLAPP 
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law against a Seventh Amendment challenge) (quoting Crowell v. Benson, 285 U.S. 22, 62 


(1932)).    


Here, there is no serious question of facial invalidity.  Under the Seventh Amendment, 


“[i]n suits at common law, where the value in controversy shall exceed twenty dollars, the right 


of trial by jury shall be preserved.”  U.S. Const. amend. VII.   The courts that have been faced 


with a Seventh Amendment challenge to a state anti-SLAPP statute have each found that the 


immunity-granting procedures of the statute in question did not require judges to take any actions 


in deciding anti-SLAPP motions which are properly the province of the jury.  See Nexus v. Swift, 


785 N.W.2d 771, 782 (Minn. 2010) (stating that  the “ultimate determinations of fact are not 


required by the clear-and-convincing standard” set forth in the Minnesota anti-SLAPP statute, 


and the statute thus did not violate the Seventh Amendment); Lee v. Pennington, 830 So.2d 


1037, 1043 (La. App. 2002) (the  purpose of the Louisiana statute is to act as a “screen for 


meritless suits, which is a question of law for a court to determine at every state of a legal 


proceeding.”  . . . A plaintiff is only required to show a ‘probability of success’ of his claim 


before a jury (i.e. the merits) based upon the elements of the tort claim he alleges,” and thus the 


statute “does not bar anyone with a valid claim from pursuing his case through the judicial 


process.”);  Louisiana Crisis Assistance Center v. Marzano-Lesenevich, 827 F.Supp.2d 668, 679 


n.7 (E.D. La. 2011), vacated on other grounds, No. 11-2102, 2012 WL 2717075 (E.D. La. July 


9, 2012) (noting that the Louisiana anti-SLAPP statute “has not been interpreted in such a way 


that Seventh Amendment concerns exist.”); Marich v. QRZ Media, Inc., 73 Cal. App.4th 299, 


306 n.2, 86 Cal. Rptr.2d 406, 411 n.2 (Cal. Ct. App. 1999) (“This procedure does not deny the 


constitutional right to a jury trial because the court does not weigh the evidence in ruling upon 


the motion; instead, it simply determines whether a prima facie case has been made which 
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warrants the lawsuit going forward.”) (emphasis added); Dixon v. Superior Court, 30 Cal. 


App.4th 733, 746 36 Cal. Rptr.2d 687, 697 (Cal. Ct. App. 1994) (“SRS also contends the statute 


unconstitutionally deprives it of the right to trial by jury by requiring the court to weigh the 


evidence in ruling on the motion to strike.  But the court does not weigh the evidence in ruling on 


the motion; instead, it accepts as true all evidence favorable to the plaintiff.”).    


   The answer for the District’s Act is the same.  The Act’s “likely to succeed on the 


merits” standard is very similar to the “probability” standard in Cal. Civ. Proc. Code § 


425.16(b)(1).   Guidance from the California courts under its state constitutional right to jury 


trial, while not specifically reaching the Seventh Amendment question, is instructive because the 


District’s Act was modeled in substantial part on California’s Anti-SLAPP Act. See Comm. Rep. 


at 3.  Just as the California courts have rejected the constitutional right-to-jury challenge to 


California’s statute, there is no Seventh Amendment violation here—and plainly no facial 


violation—because the Act does not require a trial judge to weigh credibility of factual evidence.  


If in the extraordinary case a trial judge applying the Act was confronted with two competing 


items of evidence and could only grant a motion under the Act by weighing their credibility, the 


trial judge could address any Seventh Amendment concerns in the court’s application of the Act 


in such a case by applying avoidance principles.  But that issue is simply not presented here in 


this facial challenge, where the parties’ competing submissions are focused on legal issues, such 


as whether the Complaint is foreclosed by the legal privileges that attach to reporting of a 


judicial proceeding, or fall within the “fair comment” privilege.  See Defendants’ Sept. 21, 2012 


Memorandum at 30–42.     


  Plaintiff’s submission ignores all this and relies on a passage from the United States 


District Court for the District of Columbia’s memorandum order in 3M, in which the Court 
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indicated its view that the Federal Rules must be read to “trump[] any state Anti–SLAPP law that 


requires a trial judge to resolve disputed factual issues and decide a case on the merits prior to 


trial, because “[a]n essential characteristic of [the federal] system is the manner in which, in civil 


common-law actions, it distributes trial functions between judge and jury and, under the 


influence—if not the command—of the Seventh Amendment, assigns the decisions of disputed 


questions of fact to the jury.”  3M Co. v. Boulter, No. 11-CV-1527, 2012 WL 5245458, *1 


(D.D.C. Oct. 24, 2012) (citing Byrd v. Blue Ridge Rural Elec. Co-op., Inc., 356 U.S. 525 (1958)).  


Neither that passage in 3M nor the Byrd decision remotely render the Act in violation of the 


Seventh Amendment, for two main reasons.  First, Byrd’s holding does not apply here.  In that 


case, the Supreme Court held inapplicable in diversity actions a state law expressly assigning to 


the trial judge the task of deciding a specific question of fact necessary for determining whether 


an immunity existed—there, whether a defendant qualified as an “owner,” and as such was 


immune from personal injury claims made outside the worker’s compensation regime.  356 U.S. 


at 527.  The Act does no such thing; the immunity under the Act turns on whether the movant 


has shown a “likelihood of success” on the merits, which may well entail, depending on the 


particulars of a case, a pure question of law or mixed question of law and fact, quite separate 


from a final merits determination.  In assessing similar determinations for purposes of reviewing 


decisions disposing of motions for preliminary injunctions, federal courts have readily found 


such determinations to be “primarily on questions of law.”  Transohio Sav. Bank v. Director, 


Office of Thrift Supervision, 967 F.2d 598, 614 (D.C. Cir. 1992); UBS Financial Services, Inc. v. 


West Virginia Univ. Hospitals, Inc., 660 F.3d 643, 648 (2d Cir. 2011).  And second, to the extent 


that Byrd did have any application here—which for the reasons outlined it does not—this Court, 


contrary to the approach suggested in 3M, would be obligated to engage in avoidance 
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construction to implement this validly enacted statute.  Accord Godin v. Schencks, 629 F.3d 79, 


90 n.18 (1st Cir. 2010) (noting concern that Maine Anti-SLAPP Act “to the extent it might be 


read to allow, contrary to [Fed. R. Civ. P.] 56, a judge to resolve a disputed material issue of fact, 


would then preclude a party from exercising its Seventh Amendment rights to trial by jury on 


disputed issues of material fact,” and  declining to reach the issue, concluding that the statute is 


“a relatively young statute, not much construed by the state courts, and there is no reason to think 


the state courts would construe [it] so as to be incompatible with the Seventh Amendment.”).     


  Plaintiff’s facial challenge to the Act for these reasons fails as a matter of law.  


II.  The Act Applies In Federal Diversity Actions. 


 “Under the Erie doctrine, federal courts sitting in diversity apply state substantive law 


and federal procedural law.”  Com/Tech Commc’n Techs., Inc. v. Wireless Data Sys., Inc., 163 


F.3d 149, 150 (2d. Cir. 1998) (quoting Gasperini v. Ctr. For Humanities, Inc., 518 U.S. 415, 427 


(1996).  The Supreme Court has set forth a two-step test for determining whether a law is 


substantive or procedural for Erie purposes.  The first step asks whether there is an applicable 


federal rule or statute, the “scope” of which is “sufficiently broad to control the issue before the 


Court.”  Burke v. Air Serv. Int’l, 685 F.3d 1102, 1107–108 (D.C. Cir. 2012) (quoting Walker v. 


Armco Steel Corp., 446 U.S. 740, 749–50 (1980)).  If there is, the Federal Rule or statute 


governs, state law notwithstanding, ‘unless it exceeds statutory authorization or Congress’s 


rulemaking power.’”   Shady Grove, 130 S. Ct. at 1437.   The analysis thus must account for the 


Rules Enabling Act’s command that the Federal Rules of Civil Procedure (and the Federal Rules 


of Evidence) “shall not abridge, enlarge or modify any substantive right.”  28 U.S.C. § 2072(b).  


If the federal rule, properly construed, and the state rules at issue “can exist side by side, . . . each 


controlling its own intended sphere of coverage without conflict,” then a court must proceed to 
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the second step of the test.  Burke, 685 F.3d at 1108 (quoting Walker, 446 U.S. at 752).   Under 


the second step, the federal court must apply the relevant District of Columbia or state law if “the 


failure to enforce state law would disserve the so-called twin aims of the Erie rule: 


discouragement of forum-shopping and avoidance of inequitable administration of the laws.”  Id. 


(internal quotation marks omitted).  Applying that governing Supreme Court test, the Act’s 


protections apply in federal court diversity actions, as we now show. 


A. The Act and the Federal Rules Of Civil Procedure can operate 
side by side in federal court without conflict. 


i. Under governing precedent, a federal court sitting in diversity is bound to 
apply an otherwise applicable state rule unless there is an unavoidable, 
direct collision between a federal rule and a state rule. 


 In the seven-plus decades since Erie, the Supreme Court has consistently applied state 


law in diversity actions except where confronted with an unavoidable, direct conflict between the 


federal procedural rule and the state law in question.  See Semtek Intern. Inc. v. Lockheed Martin 


Corp., 531 U.S. 497, 509 (2001); Gasperini, 518 U.S. at 439; Walker, 446 U.S. at 753; Cohen v. 


Beneficial Life Indus. Loan Corp., 337 U.S. 441, 557 (1949); Palmer v. Hoffman, 318 U.S. 109, 


118 (1943).  In the few exceptional cases where the Court has refused to apply the state law in 


question in a diversity action, it has in each instance explained how the related federal procedural 


rule could not be fairly interpreted to accommodate the state rule, and thus how that unavoidable, 


direct conflict required application of the federal rule.  See, e.g., Hanna v. Plumer, 380 U.S. 460, 


470 (1965) (because Federal Rule of Civil Procedure 4(d)(1) provided “with unmistakable clarity 


. . . that in-hand service is not required in federal courts,” while the relevant state rule provided 


explicitly that service must be “by delivery in hand,” a “clash [was] unavoidable” between the 


federal and state rules, and thus the federal rule controlled); Burlington N. R.R. Co. v. Woods, 


480 U.S. 1, 7 (1987) (two unavoidable conflicts between Federal Rule of Appellate Procedure 38 
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and the state law at issue precluded application of the state rule); Stewart Org., Inc. v. Ricoh 


Corp., 487 U.S. 22, 29 (1988) (because the application of the state law would “defeat [the] 


command” of the federal law, they could not exist in a diversity action “‘side by side . . . each 


controlling its own sphere of coverage without conflict’” (quoting Walker, 446 U.S. at 752)).  


 Most recently, in Shady Grove, the Court reaffirmed that a truly unavoidable conflict will 


mean that an on-point federal rule controls, so long as the federal procedural rule does not 


exceed the Rules Enabling Act’s ban on expanding or abridging substantive rights.   In that 


federal diversity action, a state statute by its terms precluded plaintiffs seeking a statutory 


penalty from proceeding in a class action, but Federal Rule of Civil Procedure 23 provides that 


class actions “may be maintained” if the Rule’s prerequisites are met.  130 S. Ct. at 1436 n.2.  


Because the state statutory rule, if it applied, would have stripped that explicit procedural right of 


class action from plaintiffs in federal court, the Court found a conflict, since “[b]y its terms, the 


[state] provision precludes a plaintiff from ‘maintaining a class action seeking statutory 


penalties.’”  Id. at 1439 (internal brackets omitted).  Shady Grove explained the Court’s 


numerous prior opinions applying state law in diversity actions this way: “[E]ach [of those cases] 


involved a Federal Rule that we concluded could fairly be read not to ‘control the issue’ 


addressed by the pertinent state law, thus avoiding a ‘direct collision’ between federal and state 


law.”  Id. at 1442 n.8 (quoting Walker, 446 U.S. at 749).  


ii. The Act’s immunity-granting procedures do not conflict with Rules 12 and 
56. 


   The Act and the Federal Rules can operate in tandem and without conflict.  Indeed, the 


three federal appellate courts to have examined whether the immunity-granting procedures of a 


state anti-SLAPP statute apply in federal diversity actions have uniformly held that they do.  


Godin, 629 F.3d at 92; Henry v. Lake Charles Am. Press LLC, 566 F.3d 164, 168–69 (5th Cir. 
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2009); United States ex rel. Newsham v. Lockheed Missiles & Space Co., 190 F.3d 963, 973 (9th 


Cir. 1999).  The answer is the same for the Act here.   


 Rules 12 and 56 do not “attempt[ ] to answer the same question as” the Act, Shady 


Grove, 130 S. Ct. at 1437, because they are “addressed to different (but related) subject-matters.”  


Godin, 629 F.3d at 88.  The Act “on its face is not addressed to either of these procedures, which 


are general federal procedures governing all categories of cases.”  Id.  Rather, it focuses on 


District-law “claims based on a defendant’s petitioning activity.”  Id.  The Act applies only to 


meritless claims challenging defendants’ exercise of their constitutional speech rights, and for 


those claims it codifies a targeted, qualified immunity from suit. 


a. The Act provides for a qualified immunity. 


The Act provides an immunity from suit for claims that arise from conduct in furtherance 


of the right of advocacy on issues of public interest, where a plaintiff cannot show “that the claim 


is likely to succeed on the merits[.]”  D.C. Code § 16-5502(b).  As the federal appellate courts—


as well as a number of state courts—have recognized, anti-SLAPP statutes may codify an 


implied substantive immunity by using a burden-shifting provision, combined with a provision 


calling for dismissal or striking of plaintiff’s claim once the burden shifts back to the plaintiff.  


Courts have repeatedly recognized an implied immunity in anti-SLAPP statutes, even where the 


statute being analyzed does not use the word “immunity.”  See, e.g., Batzel v. Smith, 333 F.3d 


1018, 1025 (9th Cir. 2003); Henry, 566 F.3d at 177; Gaylord Ent. Co. v. Thompson, 958 P.2d 


128, 144 (Okla. 1998). 


“Erie . . . requires, of course, that federal courts exercising diversity jurisdiction apply 


state substantive law in order that ‘the outcome of the litigation in the federal court . . . be 


substantively the same . . . as it would be if tried in a state court.’” Zakrzewska v. The New 
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School, 598 F.Supp.2d 426, 435 n.54 (S.D.N.Y 2009) (quoting Guaranty Trust Co. v. York, 326 


U.S. 99, 109–10 (1945)) (internal citation omitted).  The D.C. Court of Appeals has stated that 


“[w]hen interpreting a statute, the judicial task is to discern, and give effect to, the legislature’s 


intent.”  A.R. v. F.C., 33 A.3d 403, 405 (D.C. 2011).  And in construing legislative intent, that 


court has emphasized that its reading of the statutory text must “effectuate the legislative 


purpose,” as determined by both the text and “a reading of the legislative history or by an 


examination of the statute as a whole.”  Carter v. State Farm Mut. Auto. Ins., 808 A.2d 466, 471 


(D.C. 2002) (internal quotations omitted).   See also D.C. Appleseed Center for Law & Justice, 


Inc. v. District of Columbia Dep’t of Ins., Securities, & Banking, 54 A.3d 1188, 1214 (D.C. 


2012) (even where statutory language “is sufficiently clear to demonstrate the Council’s intent, 


‘in certain circumstances it is appropriate to look beyond even the plain and unambiguous 


language of a statute to understand the legislative intent.’”) (quoting District of Columbia v. Cato 


Inst., 829 A.2d 237, 240 (D.C. 2003)) 


  Here, although the Act’s language and structure is itself indicative of the intent to provide 


an immunity, the legislative purpose could not have been more clearly stated in the Council’s 


unanimous Committee report.  That report, which was never rebutted on this point at any stage of 


the legislative debate, explained that in the Act the Council was “follow[ing] the lead of other 


jurisdictions, which have similarly extended absolute or qualified immunity to individuals 


engaging in protected actions.”  Comm. Rep.  at 4 (emphasis added); see also id. at 1. 


 Indeed, the most recent judicial opinion to have specifically considered the Council’s 


intent in this regard, Farah v. Esquire Magazine, Inc., 863 F. Supp. 2d. 29 (D.D.C. 2012) 


(Collyer, J.), appeal filed Jun. 11, 2012 (D.C. Cir. No. 12-7055), adopted precisely this 
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construction of the Act.1  Farah held that the protections of the Act do apply in diversity actions, 


and emphasized that it “was certainly the intent of the D.C. Council and the effect of the law—


dismissal on the merits—to have substantive consequences.”  Id. at 36 n.10.  In applying the 


Act’s protections, Farah recognized that “the D.C. Anti-SLAPP Act intentionally follows ‘the 


lead of other jurisdictions, which have similarly extended absolute or qualified immunity to 


individuals engaged in protected actions.’”  Id. at 36 (quoting Comm. Rep. at 4).  Accordingly, 


“to extend such immunity, the Act allows defendants to file a motion to dismiss any claim 


‘arising from an act in furtherance of the right of advocacy on issues of public interest.’”  Id. 


(quoting D.C. Code § 16-5502(a)).  That view is further reinforced by the structure and language 


the Council chose, drawn from peer jurisdictions’ anti-SLAPP statutes.  In particular, the 


statutory standard that it employed is very similar to the standard in the California statute that the 


Ninth Circuit repeatedly—and for over a decade at the time of the Council’s deliberations—had 


for over a decade been recognized as having enacted an implied immunity from suit.  Compare 


Newsham, 190 F.3d at 971, with D.C. Code §§ 16-5502(a)–(b).  From all this, we submit that the 


D.C. Court of Appeals would find the Council’s intent in the Act to enact an immunity to be 


clear.  


b. The Act addresses a different question than Rules 12 or 56. 


   The threshold issue under the Act is whether the defendant invoking the Act has 


established an immunity from suit, based on both the demonstration that the claim arises out of 


                                           
1 Farrah is pending in the D.C. Circuit, as is the Sherrod v. Breitbart appeal about 


which we understand the parties have advised this Court.  No argument date for Farrah has been 
set.  When that appeal is decided, it may provide relevant insights on the D.C. Circuit’s 
construction of both the Act and the Erie doctrine’s application to it.  Accordingly, if this Court 
in its choice of law analysis holds that the analysis points towards District law, the Court may 
wish to forebear on any final decision on the questions addressed in this brief until those appeals 
have been resolved.    
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constitutionally-protected speech activity and a lack of showing of likelihood on the merits.   


There is nothing in the text or scope of Rules 12 or 56 addressing this “question” for Shady 


Grove purposes. And, likewise, there is nothing in the Act that addresses the issues encompassed 


by Rules 12 or 56.   


  Rule 12(b)(6) allows a defendant to assert a “failure to state a claim upon which relief can 


be granted.”  The Act “provides a mechanism for a defendant to move to dismiss a claim on an 


entirely different basis [than the federal rules]: that the claims in question rest on the defendant’s 


protected petitioning conduct and that the plaintiff cannot meet the special” standard that the 


District has “created to protect such petitioning activity against lawsuits.”  Godin, 629 F.3d at 89.   


The Act likewise provides mechanisms for relief for a defendant in a SLAPP case 


different in kind from that provided in the federal summary judgment rule.  Rule 56(a) allows 


parties to move for summary judgment, and requires a court to “grant summary judgment if the 


movant shows that there is no genuine dispute as to any material fact and the movant is entitled 


to judgment as a matter of law.”  The Act “serves the entirely distinct function,” Godin, 629 F.3d 


at 89, of protecting those specific defendants that have been (a) targeted with litigation on the 


basis of their protected speech, (b) where the plaintiff has not shown a likelihood of success on 


the merits.  See D.C. Code §§ 16-5502(a)–(b). 


Just as with the state anti-SLAPP acts that have been held by federal appellate courts to 


apply in diversity actions, the Act does not “seek to displace the Federal Rules or have Rules 


12(b)(6) and 56 cease to function.”  Godin, 629 F.3d at 88.  As a practical matter, the Act and 


these federal rules can operate in tandem—both when a party’s special motion to dismiss fails 


and when it succeeds.   
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If defendants invoking the Act’s protections fail to convince the presiding judge that their 


statements are “in furtherance of the right of advocacy on issues of public interest,” or if the 


court concludes that “the claim is likely to succeed on the merits,” such a ruling would do 


nothing to interfere with the disposition of outstanding or subsequent motions filed by a 


defendant under Rule 12 or by either party under Rule 56.  Indeed, in 3M Co. v. Boulter, 842 F. 


Supp. 2d 85 (D.D.C 2012), appeals filed, Feb. 17, 2012 & Feb. 23, 2012 (D.C. Cir. No. 12-7012 


& 12-7017), appeals dismissed, Nov. 27, 2012 & Jan. 4, 2013, the defendants’ motion under the 


Act was denied, but their 12(b)(6) motion was granted as to every claim but one.  842 F. Supp. 


2d at 113–20.  Similarly, in Farah, the court granted dismissal under both Rule 12(b)(6) and the 


Act.  863 F. Supp. 2d. 29.  While these two different motions may, if granted, both have the same 


effect in dismissing the claims in question, because of the fees and costs provisions associated 


with the anti-SLAPP motion (provisions long recognized as substantive for Erie purposes), the 


two dismissal standards neither turn on the same questions nor necessarily have the same 


consequences.  See, e.g., Newsham, 190 F.3d 963 (evaluating grant of Rule 12(b) motion to 


dismiss for lack of jurisdiction and denial of California anti-SLAPP act motion).  Again, the Act 


and federal rules can operate in tandem, each in their own respective sphere.   


To be sure, a successful special motion to dismiss a claim under the Act may obviate the 


need for a court to entertain further dismissal motions.  But this does not amount to a conflict 


with Rules 12 and 56, any more than those rules conflict with each other.  The Act simply 


provides an additional, independent basis upon which a court may dispose of a claim prior to 


trial.  See Godin, 629 F.3d at 89 (Maine anti-SLAPP law “provides a mechanism for a defendant 


to move to dismiss a claim on an entirely different basis [than Rule 12(b)(6)]”).  Indeed as a 


practical matter, and as experience thus far under the Act shows, it can reasonably be expected 
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that defendants will regularly invoke both bases for dismissal and district courts will entertain 


both without the analysis under the Act displacing or necessarily becoming co-extensive with the 


analysis under Rule 12(b)(6).  They are different motions, designed for some common and some 


different purposes, evaluated under different standards, and with a different range of attendant 


consequences where the motion is granted.   


The Act’s protections touch on procedural issues, which they must since they are targeted 


at the evil the Council sought to address—the abuse of the court system to silence speech on 


topics of public interest.   This does not constitute a conflict with the Federal Rules nor with Erie 


principles.  Just like the Maine law held applicable by the First Circuit, the Act (i) “shifts the 


burden to plaintiff to defeat the special motion”; (ii) “determines the scope of plaintiff’s burden”; 


and (iii) “allows courts to award attorney’s fees and costs to a defendant that successfully brings 


a special motion to dismiss.”  Godin, 629 F.3d at 89 & n.15. 


The partial parallels between the Act’s provisions “and Rules 12 and 56 as mechanisms 


to efficiently dispose of meritless claims before trial occurs do not resolve the issue” of whether 


the Act may be applied under Erie.  Godin, 629 F.3d at 89 n.16 (citing Shady Grove, 130 S. Ct. 


at 1441 n.7 (in turn relying on Semtek, 531 U.S. at 504)); see also Newsham, 190 F.3d at 972 


(“This commonality of purpose, however, does not constitute a direct collision—there is no 


indication that Rules 8, 12 and 56 were intended to occupy the field with respect to pre-trial 


procedures aimed at weeding out meritless claims.”).  The fact that Rules 12 and 56 and the Act 


each provide pathways to a common possible result, the claim being resolved in a defendant’s 


favor, does not present a “conflict” any more than the application in diversity of state law 


provisions touching on procedural matters, which the Supreme Court has long approved.  Cohen 


applied a state law requiring the plaintiff class to post security as a prerequisite to bringing an 
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action—notwithstanding that Federal Rule 23 addressed the same topic.  337 U.S. at 556–57.  


Walker applied state law to determine when an action commences, notwithstanding that Federal 


Rule 3 defined when an action is “commenced.”  446 U.S. at 753.  And Gasperini applied the 


state standard of judicial review to be applied to challenges to the size of a jury’s damages 


award, notwithstanding Federal Rule 59’s command that new trials may be granted “‘for any of 


the reasons for which new trials have heretofore been granted . . . in the courts of the United 


States.’”  518 U.S. at 433.   


Likewise, there is no conflict here in the relevant sense.  A conflict that requires a federal 


court to disregard state law in a diversity action is, instead, a conflict that directly prevents the 


federal court from obeying two commands at once.  Thus, for example, Hanna explained that the 


clash was “unavoidable” between Rule 4(d)(1)’s command that “in-hand service is not required 


in federal courts” and the state rule’s requirement that service must be by delivery in hand.” 380 


U.S. at 470.  In Stewart, the federal statute for transfer requests required “an individualized, case-


by-case consideration of convenience and fairness” and could not exist in a diversity action 


“‘side by side” with the state law’s “categorical policy disfavoring forum-selection clauses,” 487 


U.S. at 29–31 (emphasis added and internal quotation marks omitted), the application of which 


would “defeat [the] command” of the federal law, id. at 31.  In Burlington Northern, the Court 


similarly stressed that a federal appellate court, if both Federal Rule of Appellate Procedure 38 


and the state law applied, would be faced with a situation where it would be forced to either 


exceed its authority under Rule 38 or to violate the mandatory state-law obligation; as a practical 


matter, the two laws could not operate “side by side.”  480 U.S. at 7–8.  Similarly, in Shady 


Grove, the Court confronted a situation where a judge, faced with plaintiffs demanding state 


statutory penalties and seeking class certification, must either refuse to apply Rule 23’s express 
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“may maintain” language or certify a class in violation of state law.  130 S. Ct. at 1442.  Again, 


there was no practical way for the trial judge to apply both laws “side by side.”  Id. at 1442.  


Here, as discussed above, there is a straightforward way for trial courts to do so. 


c. Under any viable reading of Shady Grove, the Act does not answer 
the same question as Rules 12 or 56 or conflict with either of those 
rules. 


  Even if this Court perceives ambiguity as to whether Federal Rules 12 and 56 permit the 


Act’s application, precedent requires this Court to read the rules and the Act to avoid conflict 


because a fair reading of them allows it to do so.  Section II.A, the portion of Justice Scalia’s 


Shady Grove opinion that garnered five Justices’ votes, echoes the Erie line of decisions that it 


built on, and instructs federal courts to “read an ambiguous Federal Rule to avoid substantial 


variations [in outcomes] between state and federal litigation.”  130 S. Ct. at 1441 n.7 (quoting 


Semtek, 531 U.S. at 504).  The concurrence by Justice Stevens (who provided the fifth vote) in 


Shady Grove is to the same effect.  See id. at 1451 n.5 (Stevens, J., concurring).   Echoing prior 


Supreme Court majority opinions, the concurrence further requires that “federal rules must be 


interpreted with some degree of ‘sensitivity to important state interests and regulatory policies,’” 


id. at 1449 (quoting Gasperini, 518 U.S. at 427 n.7), and that “[w]hen a federal rule appears to 


abridge, enlarge, or modify a substantive right, federal courts must consider whether the rule can 


reasonably be interpreted to avoid that impermissible result,” by a viable “saving construction” 


to ensure no violation of the Enabling Act’s mandate that federal rules “shall not” alter “any 


substantive right.” Id. at 1452 (citing Semtek, 531 U.S. at 503). 


   There is some question as to how properly to read Shady Grove.  In an unpublished 


decision, the Second Circuit has, in evaluating an alleged conflict with a federal rule, applied the 


standard from Shady Grove’s Section II.A.  See Retained Realty, Inc. v. McCabe, 376 Fed. Appx. 
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52, 55–56 & n.1 (2d Cir. 2010).  The First Circuit in Godin applied the standard from both 


Section II.A and the concurring opinion in construing Rules 12 and 56.  629 F.3d at 86–87.  The 


Tenth Circuit has, in contrast, applied only the standard from Justice Stevens’ concurrence to 


both the conflict analysis and the Rules Enabling Act analysis.  See Garman v. Campbell Cnty. 


Sch. Dist. No. 1, 630 F.3d 977, 983–84 (10th Cir. 2010).  The U.S. District Court for the District 


of Columbia has applied Section II.A in evaluating whether a federal rule controls a conflict 


issue, and Justice Stevens’ concurrence on the Rules Enabling Act question.  See Driscoll v. 


George Washington Univ., No. 12-0690, 2012 WL 3900716, at *6 (D.D.C. Sept. 10, 2012) 


(Huvelle, J.).  


  This Court, however, need not resolve for purposes of Marks v. United States, 430 U.S. 


188, 193 (1977), the precise scope of Shady Grove’s precedential meaning or the significance of 


the differences between Section II.A and Justice Stevens’ concurring opinion.  This Court need 


not decide those questions in this case, because the result is the same under any viable 


application of Shady Grove.  For the reasons set out above, Rules 12 and 56, read in a 


straightforward way, do not “attempt[ ] to answer the same question as” the Act, and thus there is 


no conflict under even the stricter standard for state law application laid out in Section II.A of 


Shady Grove.  And under that same standard, to the extent this Court finds any ambiguity on the 


issue, it “should read an ambiguous Federal Rule to avoid ‘substantial variations [in outcomes] 


between state and federal litigation.’”  Id. at 1441 n.7 (quoting Semtek, 531 U.S. at 504).  That 


directive points to a conclusion of no conflict here because, if this Court were to hold that the 


federal rules forbid application of the Act, the Act’s protections, including its speech-rights-


focused immunity, burden-shifting, and cost- and fee-related protections, would be available in 
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the District of Columbia in Superior Court, but not available whatsoever in federal district court, 


a variation that is surely “substantial.”  Id. 


d. The district court’s analysis in 3M is unpersuasive. 


Finally, this Court if it reaches the Erie question should reject both the conclusion and the 


analysis of the United States District Court for the District of Columbia in 3M, the only case on 


which Plaintiff relies in his Erie claims.  To conclude that Rules 12 and 56 conflict with 


application of the Act in diversity matters, the court in 3M relied principally on: (i) the Supreme 


Court’s decisions in Burlington Northern and Shady Grove; (ii) Advisory Committee Notes to 


the 1946 Amendments to the Federal Rules of Civil Procedure; (iii) several decisions from the 


1940s and 1950s of this Court and other circuits applying Rules 12 and 56; and (iv) the Ninth 


Circuit’s decision in Metabolife Int’l Inc. v. Wornick, 264 F.3d 832 (9th Cir. 2001).  See 3M, 842 


F. Supp. 2d at 96–112.  None of those authorities supports, let alone compels, the conclusion 


reached by the court in that case. 


 First, as discussed above, Supreme Court precedent permits a federal court sitting in 


diversity to refuse to apply the state law only where there is a true conflict between the state law 


and a federal law or procedural rule.  Thus, for example, Burlington Northern posited a situation 


where a federal appellate court would deem a penalty to be warranted, but that a penalty of 10% 


of the judgment would be unjustified.  480 U.S. at 7–8.  In such a situation, were both Federal 


Rule of Appellate Procedure 38 and the state law to apply, the appellate court would be forced to 


either exceed its authority under Rule 38 or to violate the mandatory state-law obligation; as a 


practical matter, the two laws could not operate “side by side.”  Id. at 7.  Similarly, in Shady 


Grove, as discussed above, there was no practical way for the trial judge to apply Federal Rule 
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23 and the state law “side by side.”  130 S. Ct. at 1441–42.  Here, there is no such unavoidable 


clash in application of the Act. 


  Second, the historical materials and mid-20th Century decisions relied on by the 3M court 


likewise do not support its conclusion that Rules 12 and 56 are intended to “occupy the field” of 


weeding out meritless claims.  See 3M, 842 F. Supp. 2d at 109 (citing, e.g., Callaway v. 


Hamilton Nat’l Bank of Wash., 195 F.2d 556 (D.C. Cir. 1952); Farrall v. D.C. Amateur Athletic 


Union, 153 F.2d 647 (D.C. Cir. 1946); Nat’l War Labor Bd. v. Montgomery Ward & Co., 144 


F.2d 528 (D.C. Cir. 1944); Gallup v. Caldwell, 120 F.2d 90 (3d Cir. 1941); Leimer v. State Mut. 


Life Assurance Co., 108 F.2d 302 (8th Cir. 1940); Fed. R. Civ. P. 12(d) advisory committee’s 


notes).  The 3M decision characterized—unjustifiably in our view—the Advisory Committee’s 


notes as “clearly explain[ing] that Rule 12(d) links Rule 12 with Rule 56 to provide the exclusive 


means for federal courts to use to rule upon a pretrial motion to adjudicate a case on the merits 


based on matters outside the complaint.”  3M, 842 F. Supp. 2d at 98.    This is not a persuasive 


reading of the notes, nor of the cases it applied, or those cited cases decided shortly after the 


1946 amendments.   


  As an initial matter, neither the notes themselves nor a single case cited by the 3M court 


uses the term “exclusive” in this context; that is solely the court’s gloss.  Nor does the text of 


Rules 12 or 56 use that term or its substantive equivalent. 


 Further, the 1946 Advisory Committee notes simply indicate what has today become 


black-letter law—that motions filed under the Federal Rules that seek judgment based on the 


evidence, whether they are styled as “speaking motions” or they otherwise attach factual 


averments such as affidavits that go to the merits of the allegations, should generally be treated 


as motions for summary judgment.  It is by now an “unobjectionable proposition that when a 
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complaint adequately states a claim, it may not be dismissed” under Rule 12 “based on a district 


court’s assessment that the plaintiff will fail to find evidentiary support for his allegations or fail 


to prove his claim to the satisfaction of the factfinder.”  Bell Atl. Corp. v. Twombly, 550 U.S. 


544, 563 n.8 (2007).  This proposition is accurate, but does nothing to support the 3M opinion’s 


extrapolation from it. 


  Similarly, the cases cited in 3M do not speak at all to the question of when courts may 


dismiss cases upon motions based on state-created substantive immunity rules.  None of the 1946 


advisory committee language or early cases construing the 1946 amendments cited in 3M 


discussed statute-based immunities implementing substantive rights, and none says anything to 


negate via the Federal Rules the application of a state-created right that is narrowly targeted to 


constitutionally-protected activities.  And, indeed, that is not surprising, as Congress spoke to 


that question separately and well before the 1946 amendments, enacting in 1934 the command in 


the Rules Enabling Act, applicable ever since, that “the Rules ‘shall not abridge, enlarge, or 


modify any substantive right.’”  Semtek, 531 U.S. at 503 (quoting 28 U.S.C. § 2072(b)).  


 Third, and contrary to the 3M court’s intimation, Ninth Circuit precedent does not 


support its conclusion.  Metabolife does not stand for the proposition, ascribed to it by 3M, that 


“Rules 12 and 56 are so broad as to cover or answer the same question as the California statute.”  


842 F. Supp. 2d at 109 n.19.  Rather, the Ninth Circuit has repeatedly held, including before and 


after Metabolife, that California’s substantive immunity squarely applies in federal court.  See 


Newsham, 190 F.3d at 970–73; Hilton v. Hallmark Cards, 599 F.3d 894, 900 n.2 (9th Cir. 2009); 


Thomas v. Fry’s Electronics, Inc., 400 F.3d 1206, 1207 (9th Cir. 2005); Batzel, 333 F.3d at 


1025–26.  Indeed, Metabolife expressly left intact Newsham’s holding, and addressed only the 


California anti-SLAPP statute’s discovery-stay provision, which it declined to apply because in 
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its view the “discovery-limiting aspects of” the California act “collide with the discovery-


allowing aspects of Rule 56.”  Metabolife, 264 F.3d at 845–46.  Metabolife held that discovery 


was appropriate on an issue as to which the relevant “information is in the defendants’ exclusive 


control, and may be highly probative,” id. at 847, a holding not particularly relevant to the 


question of whether the Act applies in the first place.  More apposite Ninth Circuit precedent, in 


particular Newsham, instead supports the conclusion that the Act applies. 


iii. The Act’s discovery-stay provision does not conflict with Rule 56(d). 


In addition, Plaintiff’s contention that the Act conflicts with Rule 56(d) is incorrect.  It 


again bears noting that whether the discovery provisions conflict with Rule 56(d) has no 


immediate relevance to whether the immunity-granting provisions of the Act apply in federal 


court in the first place.  See Metabolife, 264 F.3d at 845–46 (applying the immunity-granting 


provisions of the California anti-SLAPP law, but declining to apply the discovery-stay 


provision).  In any event, Rule 56(d) does not mandate that a court grant discovery to every party 


opposing a motion for summary judgment; instead the movant must submit an affidavit stating 


that the “material sought is germane to the defense, and that it is neither cumulative nor 


speculative,” and the Court then evaluates the representation.  Paddington Partners v. Bouchard, 


34 F.3d 1132, 1138 (2d Cir. 1994); see also Convertino v. U.S. Dep’t of Justice, 684 F.3d 93, 99 


(D.C. Cir. 2012).2  It is not inconsistent with Rule 56 to grant a non-moving party the benefit of 


discovery only after he has made sufficient representations to justify the grant.  See Godin, 629 


F.3d at 90 (“The Maine statute, in imposing on the opponent of the motion the burden of 


justifying discovery, is consistent with the allocation of burdens under Rule 56(d)”); USANA 
                                           


2  After the 2010 Amendments to the Federal Rules, the provision can now be found 
in Rule 56(d).  Fed. R. Civ. P. 56(d); Advisory Committee’s Note, 2010 Amendments. 
Metabolife and Paddington construed the earlier Rule 56(f). 
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Health Sci., Inc. v. Minkow, 2008 WL 619287, at *2 (D. Utah Mar. 4, 2008) (“the [California] 


anti-SLAPP law does not conflict with the Federal Rules of Civil Procedure because ‘[b]oth 


statutes confer discretion on the trial court to permit discovery in the face of a dispositive 


motion, in the appropriate case and upon a proper showing.’” (quoting New.Net Inc. v. Lavasoft, 


356 F.Supp.2d 1090, 1101 (C.D.Cal.2004)); Bible and Gospel Trust v. Twinam, 2008 WL 


5245644, *1 (D. Vt. Dec. 12, 2008) (resolving discovery request under the Vermont anti-SLAPP 


Act).  


The cases cited by Plaintiff do not support a contrary conclusion.  Metabolife, the case on 


which Plaintiff primarily relies, declined to apply the California anti-SLAPP law’s discovery 


provisions and allowed the non-moving party to discover “information . . . in the defendants’ 


exclusive control,” which it found “may be highly probative to Metabolife’s burden of showing 


falsity.”  264 F.3d at 846–47; see also Nguyen v. County of Clark, 732 F. Supp. 2d 1190, 1194 


(W.D. Wash 2010) (construing Metabolife as holding that the discovery-limiting provisions were 


only “inapplicable to the extent that the Federal Rules of Civil Procedure entitle a party to 


discover information essential to its defense.”).  Indeed, in subsequent cases, the Ninth Circuit 


has recognized that “[u]nder California law, discovery is automatically stayed when a defendant 


files an anti-SLAPP motion, unless the opposing party can demonstrate good cause.”  Price v. 


Stossel, 620 F.3d 992, 999 (9th Cir. 2010).  The Act, therefore, does not create a standard that is 


inconsistent with Rule 56(d)—if the non-moving party makes an adequate showing that the 


discovery it seeks is essential for its opposition to the motion, the Court will grant limited 


discovery.  Cases relied on by Plaintiff are entirely consistent with this view.  See Rebel 


Communications, LLC v. Virgin Valley Water Dist., No. 2:10-CV-0513-LRH-PAL, 2011 WL 


3841340 (D. Nev. Aug. 25, 2011) (granting plaintiff discovery, after sufficient showing was 
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made, limited to information necessary to oppose defendant’s anti-SLAPP motion); Nixon v. 


Haag, No. 1:08-CV-00648-LJM-JMS, 2009 WL 2026343, *5 (S.D. Ind. July 7, 2009) (same). 


The question of whether to grant discovery to a non-movant opposing a motion for 


dispositive relief is by its terms a fact-specific inquiry—it sometimes will yield a ruling that 


discovery is warranted and sometimes will not—and the District takes no position on whether the 


facts of this case warrant limited discovery for the plaintiff.  See, e.g., Godin, 629 F.3d at 90–91 


(holding that the discovery provisions of the Maine anti-SLAPP statute allows discovery “upon 


good cause shown” and may be applied under Shady Grove).  


In addition, presumptively requiring discovery by a plaintiff responding to a Special 


Motion to Dismiss under the Act would undermine the protective purposes for which the Council 


passed the Act.  The Council recognized, consistent with many courts’ observations, that the 


provision creating a presumptive tolling of discovery upon the filing of a Special Motion to 


Dismiss was an important protection, designed “[t]o ensure a defendant is not subject to the 


expensive and time consuming discovery that is often used in a SLAPP as a means to prevent or 


punish.”  Comm. Rep. at 4. 


iv. The Act does not conflict with Rule 41(b). 


Further, and contrary to Plaintiff’s argument, and to the unfounded conclusion of the 


court in 3M, 842 F. Supp.2d at 104–105, the Act’s provision that dismissal under Section 16-


5502 shall be with prejudice does not conflict with Federal Rule of Civil Procedure 41(b).  Rule 


41(b) says, in relevant part, that “[u]nless the dismissal order states otherwise, a dismissal under 


this subdivision . . . and any dismissal not under this rule—except one for lack of jurisdiction, 


improper venue, or failure to join a party under Rule 19—operates as an adjudication on the 


merits.”  As has been long-recognized, the Rule simply sets forth a default rule of construction of 
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otherwise ambiguous language in dismissal orders; contrary to the 3M court’s understanding, it 


does not by its terms independently confer discretion on district courts.  See 27A Tracy Bateman 


Farrell, et al., Federal Procedure, Lawyers Ed. § 62:557 (Mar. 2012); see also Sack v. Low, 478 


F.2d 360, 364 (2d Cir. 1973).  Because there is no discretion separately provided to federal 


district judges in Rule 41(b), there is none that could be taken away by the Act to furnish the 


basis of any purported conflict. 


B. Application of the Act in federal court serves Erie’s twin aims. 


 Because the Federal Rules and the Act can “exist side by side, . . . each controlling its 


own intended sphere of coverage without conflict,” the second step of the governing test is 


triggered, and the Act must be applied in this diversity action if its application will serve Erie’s 


twin aims.  Burke, 685 F.3d at 1108 (quoting Walker, 446 U.S. at 752). It will.   


Application of the Act’s protections in federal court will serve these two related aims, 


which are (i) avoiding inequitable administration of the laws and (ii) discouraging forum-


shopping.  See Hanna, 380 U.S. at 468; Burke, 685 F.3d at 1109.   


First, it would be inequitable to allow the use of a defense to parties subjected to a 


SLAPP in Superior Court, but deny them the use of that defense in federal court.  This is 


especially so since the plaintiff largely chooses the forum.  See Godin, 629 F.3d at 91–92; see 


also Hanna, 380 U.S. at 467.   


Second, and relatedly, if plaintiffs are subject to the heightened burden of proof set forth 


in the Act if they file their case in local court, but can avoid being subject to those standards if 


they file in federal court, that result will promote precisely the type of forum-shopping Erie was 


designed to avoid.  See, e.g., Newsham, 190 F.3d at 973.  Indeed, such forum-shopping has 


already occurred in the District as a result of 3M.  See Dean v. NBC, Order at 2 (D.C. Sup. Ct. 
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June 25, 2012) (copy in Addendum at 30–36) (“Plaintiffs [alleging defamation against a 


journalist and other parties] wish to discontinue this case and pursue the same matter in Federal 


Court because [of the 3M decision]”).  The twin-aims analysis thus confirms that the Act’s 


protections apply in federal diversity actions.  


CONCLUSION 


 If this Court decides that the governing choice of law analysis points towards District of 


Columbia law, it should reject Plaintiff’s facial challenge to the Act and should hold that the Act 


applies in federal diversity actions. 
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Synopsis
Background: Social networking website filed motion to
quash subpoena in criminal case for disclosure of shooting
victim's message to defendant to support self-defense claim.
The Superior Court, Juliet J. McKenna, J., denied motion
and held website in civil contempt. Website filed expedited
appeal.


Holdings: The Court of Appeals, Glickman, J., held that:


defendant was “addressee or intended recipient” within
meaning of Stored Communications Act (SCA), and, thus,
website was permitted to divulge electronically stored
communication;


as a matter of first impression, SCA did not give discretion to
website to refuse to comply; but


nondisclosure order violated website's First Amendment free
speech rights.


Affirmed in part and vacated in part.


*251  Appeal from the Superior Court of the District
of Columbia (CF1-18581-18) (Hon. Juliet McKenna, Trial
Judge)
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Opinion


GLICKMAN, Associate Judge:


Appellant Facebook, Inc. (Facebook) filed an expedited
appeal from an order holding it in civil contempt for refusing
to comply with an ex parte subpoena served by appellee
James Pepe, and from a related order directing Facebook
not to disclose the existence of the subpoena to any person
or entity other than its counsel until it complied with the
subpoena. We issued a Judgment on January 16, 2020, that
affirmed the order holding Facebook in contempt, but vacated
the nondisclosure order. This opinion explains those rulings.


I.


Mr. Pepe's subpoena sought evidence from Facebook
supporting his defense to then-pending criminal charges
arising out of the shooting of Marquette Brown on December
6, 2018. Mr. Pepe claimed he shot in self-defense after Mr.
Brown and *252  his associates, who had been threatening
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him, surrounded him on an A6 bus and pursued him when
he got off and tried to walk away from them. Shortly before
this encounter, Brown allegedly sent Pepe a disappearing


Instagram “Story”1 in which Brown menacingly bragged that
he had been carrying a weapon during one of their previous
confrontations and warned Pepe not to ride the A6 bus. Mr.
Pepe had not preserved and no longer possessed this Story.
It was not included in the voluminous records that Facebook
had produced to the government from Mr. Pepe's Instagram
account in response to a search warrant (which records the
government turned over to Mr. Pepe in pretrial discovery).


In an effort to obtain the evanescent Instagram Story and other
potentially helpful evidence of Brown's threats, Mr. Pepe
asked the Superior Court to authorize an ex parte subpoena


to Facebook under Superior Court Criminal Rule 17(c).2


The subpoena sought (1) communications from Brown's


Instagram account to Pepe's account,3 and (2) non-content
information pertaining to Brown's account, such as message
headers identifying other Instagram accounts with which
Brown had communicated around the time of the shooting.
The trial court approved the ex parte subpoena and found
that “exceptional circumstances” existed to dispense with


requiring notice of the subpoena to Brown.4


Facebook moved to quash the subpoena. It principally
contended that the subpoena was unenforceable because the
requested records were subject to the privacy protections of


the Stored Communications Act (SCA).5 After a hearing,
the trial court denied the motion. The court ruled that the
requested records fell within statutory exceptions to the
SCA's prohibitions on disclosure of electronic records and the
contents of electronic communications, and that the SCA did
not empower Facebook to defy an otherwise lawful subpoena
for such excepted information.


Facebook also requested the court's permission to disclose the
existence of the ex parte subpoena to the government or Mr.
Brown so it could explore whether the requested information
could be procured without the subpoena – for example, if
the government were to obtain a warrant for the information
and thereafter produce it to Mr. Pepe. Mr. Pepe opposed
this request, and the trial court ultimately rejected it and
ordered Facebook not to disclose the subpoena to any person
or entity (other than its counsel) until it had complied with
the subpoena. The court concluded *253  that this restraint
on disclosure was justified under Criminal Rule 17(c)(3) to
prevent loss or destruction of the requested evidence and to


protect Mr. Pepe from the premature disclosure of his defense
investigation and strategy, and that it did not violate the First


Amendment.6


Facebook did not comply with the subpoena by the deadline
imposed by the court. The court accordingly held it in
civil contempt and stayed the monetary sanctions it imposed


pending Facebook's expedited appeal.7


Our January 16, 2020 Judgment in this appeal upheld the
subpoena and affirmed the adjudication of civil contempt.
We agreed with the trial court, Mr. Pepe, and the
United States that the SCA neither required nor authorized
Facebook's refusal to comply with the subpoena. However,


we vacated the nondisclosure order.8 Given Facebook's
unrebutted representation that it had secured any requested
communications and records in its possession, we were not
persuaded the nondisclosure order was justified by a need to
preserve the records or by Mr. Pepe's confidentiality concerns.


II. Enforceability of the Subpoena


As a provider of electronic communication services,
Facebook must comply with the provisions of the SCA
governing its disclosure of customer communications and
records. The provision of the SCA applicable to this case,
18 U.S.C. § 2702, contains a prohibition on disclosure and
exceptions to that prohibition. Subsection (a) states that
“[e]xcept as provided in subsection (b) or (c),” service
providers “shall not knowingly divulge to any person or entity
the contents” of electronically stored communications or “to
any governmental entity” “record[s] or other information
pertaining to a subscriber [ ] or customer” (i.e., records that
are not communications). If one of the exceptions listed in
subsections (b) and (c) applies, the provider “may divulge”


the communication, record, or information at issue.9


In Facebook v. Wint10 we held that where no statutory
exception applies, § 2702(a) prohibits a service provider from
complying with a criminal defendant's subpoena for covered
communications and records. In other words, the SCA
renders that subpoena unenforceable against the provider.
Our opinion left unanswered the question whether the SCA
similarly precludes a criminal defendant from subpoenaing
material that falls within one of § 2702's exceptions. That
is the question posed in the present case. Mr. Pepe contends
the SCA is no obstacle to the enforcement of his subpoena,
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because exceptions in subsections (b) and (c) of § 2702
*254  specifically allow a provider like Facebook to divulge


(1) the contents of a covered communication to, or with
the consent of, “an addressee or intended recipient of such


communication,”11 and (2) customer records and information
other than a covered communication “to any person other than


a governmental entity.”12


In opposing Mr. Pepe's invocation of these exceptions,
Facebook makes two principal arguments. First, it argues that
Mr. Pepe is not “an addressee or intended recipient” of an
Instagram communication that has, by design, automatically
expired and disappeared from his account. Second, Facebook
argues that even if subsections (b)(1), (b)(3), and (c)(6) permit
it to divulge the requested communications and records to Mr.
Pepe, it cannot be compelled to do so by his subpoena because
the SCA preempts such compulsory discovery and commits
the disclosure decision in cases like this to the service
provider's unfettered discretion. Each of these arguments
presents a question of statutory interpretation as to which our


review is de novo.13 As we stated in construing the SCA in
Wint,


We first look to see whether the statutory language at
issue is “plain and admits of no more than one meaning.”
Peoples Drug Stores, Inc. v. District of Columbia, 470
A.2d 751, 753 (D.C. 1983) (en banc) (internal quotation
marks omitted). We will give effect to the plain meaning
of a statute “when the language is unambiguous and does
not produce an absurd result.” McNeely v. United States,
874 A.2d 371, 387 (D.C. 2005) (internal quotation marks
omitted). “[W]e may also look to the legislative history to
ensure that our interpretation is consistent with legislative
intent.” Thomas v. Buckley, 176 A.3d 1277, 1281 (D.C.


2017) (internal quotation marks omitted).14


For the following reasons, we reject both arguments and
conclude that the SCA does not render Mr. Pepe's subpoena


unenforceable.15


A. Mr. Pepe's Status as an “Addressee or Intended
Recipient”


Facebook argues that Mr. Pepe cannot be considered an
“addressee or intended recipient” of Instagram messages
that have expired and disappeared from *255  view on his
Instagram platform after twenty-four hours. According to


Facebook, a sender's use of such an ephemeral format implies
the sender meant to limit the receiver's continued access to
the message and makes the receiver only a former addressee
or intended recipient of the message once it has disappeared.
Taken to its logical conclusion, Facebook's position is that a
receiver must have current access to a communication when
seeking its disclosure in order to be deemed an “addressee or
intended recipient” of it within the meaning of §§ 2702(b)(1)
and (b)(3). Mr. Pepe disagrees, arguing that the plain meaning
of “addressee or intended recipient” does not turn on how long
the sender wanted the communication to remain available
for viewing or whether it in fact remains accessible to the
receiver. We agree with Mr. Pepe.


The SCA does not define or qualify the meaning of
an “addressee or intended recipient” of an electronic
communication. “When the terms of a statute are undefined
and not recognized terms of art, we presumptively accord
them their ordinary meaning in common usage, taking


into account the context in which they are employed[.]”16


Facebook has not rebutted that presumption in this case.


In the ordinary sense of the term, being an “addressee or
intended recipient” of a communication is not linked in any
way to how long the receiver continues or is intended to
possess it. In general, an “addressee” is simply “one to whom
something is addressed,” and to “address” is simply “to direct


to go to” or “to direct by way of communication.”17 The status
of addressee arises at the time of sending an addressed item,
and this status is not altered by what happens to the item
thereafter, or by what the sender wanted or expected to happen
thereafter. We would not say, for example, that someone
ceased to be the addressee of a letter that was deposited
in the mail if the letter was lost in transit or thrown away
after receipt. Similarly, an “intended recipient” is simply “one
that receives,” that is, “take[s] possession or delivery of,” as
the sender had “in mind” or in accordance with the sender's


plans or “designs.”18 The status of intended recipient does not
depend on whether the recipient keeps the communication or
whether the sender intended that it be preserved. For example,
a person need not record a phone call in order to be deemed
its intended recipient. Absent any indication to the contrary,
the plain and most natural reading of the term “addressee or
intended recipient” in § 2702 is that it includes people who
receive electronic messages that expire at some point after
receipt.


Indeed, the (b)(1) and (b)(3) exceptions would serve little
purpose and be virtually superfluous if they permitted
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Facebook to disclose electronic communications only
to, or with the consent of, people who still have
the communications. Facebook's disclosure is unnecessary
for those individuals to obtain or consent to share
communications they already control. The (b)(1) and
(b)(3) exceptions are useful when a receiver did not
retain possession of, or access to, a desired electronic
communication.


That the sender may have intended a communication to
disappear by sending it in an ephemeral format thus has
no bearing *256  on whether the receiver is, in plain
language and with regard to the purposes of the exception,
an “addressee or intended recipient” of that communication.
This conclusion does not undermine senders' reasonable
privacy expectations created by the SCA. The SCA itself
limits such expectations by allowing service providers to
divulge electronic communications to addressees or intended
recipients, or to anyone else with their consent, without
sender authorization. And of course the SCA contains no
special provision for communications that are designed to
self-delete; as Facebook acknowledges, the development of
such evanescent messages was not envisioned when Congress


enacted the SCA in 1986.19 In point of fact, the automatic
expiration of an Instagram Story merely removes it from
the recipient's and the sender's Instagram platform; it does
not prevent a receiver from preserving it before its deletion


by downloading or other means.20 The sender of a Story
cannot prevent its preservation. Thus, if anything, the sender's
consent to the receiver's continued access to the message is


implied by the sender's decision to send it.21 Mr. Brown had
no reasonable assurance that a Story he sent to Mr. Pepe would
disappear for good.


We hold that under §§ 2702(b)(1) and (b)(3), Mr. Pepe is
an “addressee or intended recipient” of any communications
sent to his account, and those exceptions therefore permit
Facebook to disclose all such communications to Pepe,
including any Instagram Stories, that are responsive to his
subpoena.


B. The Enforceability of a Subpoena for Information the
SCA Permits Facebook to Divulge


Facebook contends that even if §§ 2702(b)(1), (b)(3), and
(c)(6) permit it to divulge the communications and records
sought by Mr. Pepe, the SCA preempts his ability to obtain


that information from it by subpoena. The SCA does not do
so expressly, but Facebook asserts that it does so implicitly
because allowing such use of compulsory process would
create “an obstacle to the accomplishment and execution of


the full purposes of and objectives of Congress”22 in enacting
the SCA. According to Facebook, the permissive exceptions
in the SCA leave disclosure entirely to the service provider's
unfettered discretion in order to channel discovery to other
entities, such as users who can assert their own privacy
interests in the communications and records at issue. In effect,
Facebook argues that Congress intended *257  the SCA
to create an absolute service provider discovery privilege
whenever the SCA does not specifically require a service
provider to permit discovery.


As the Supreme Court has emphasized, “preemption cannot
be based on a freewheeling judicial inquiry into whether


a state [rule] is in tension with federal objectives.”23 For
Facebook's implicit preemption argument to succeed, it “must
be grounded ‘in the text and structure of the statute at issue.’


”24 We conclude that the necessary grounding is lacking.


There is, to begin with, a weighty and well-settled
presumption against inferring that Congress silently intended
to foreclose or restrict the availability of a core component
of the judicial process such as the subpoena power. As we
reiterated in Wint,


[I]t is imperative to the function of courts that compulsory
process be available for the production of evidence
needed either by the prosecution or by the defense[.] ...
[E]xceptions to the demand for every man's evidence are
not lightly created nor expansively construed, for they are


in derogation of the search for truth.[25]


Thus, a “clear and strong indication” of Congressional
intent “is required before it may be implied that the policy
of prohibition is of such force as to dominate the broad
objective of doing justice” by preempting the ordinary rules


of discovery in the judicial process.26


Such clear intent exists for us to conclude that when §
2702(a)'s general prohibition on disclosure is applicable,
it precludes a provider from complying with a criminal
defendant's subpoena; we so held in Wint, as have other


courts.27 But when the (b)(1), (b)(3), and (c)(6) exceptions
to the prohibition apply and expressly permit disclosure,
they remove that barrier to subpoena compliance and enable
service providers to comply with compulsory process. The
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subsections do not purport to authorize providers to refuse to
do so at their own option, let alone to vest them with a novel
privilege to withhold evidence from discovery for any or no
reason.


Facebook argues that subsections (b) and (c) state
that providers “may divulge” information under certain
conditions, and that “the permissive ‘may’ rather than the


imperative ‘shall’ ”28 indicates that the decision to divulge is
discretionary. This assertion *258  is too sweeping. As the
California Supreme Court has explained


the subdivision[s] [in § 2702] where ‘may’ appears [are]
framed not as a grant of discretionary power ... but as
a special exception to a general prohibition. In such a
context all ‘may’ means is that the actor is excused from
a duty, liability, or disability otherwise imposed by the


prohibition.29


Indeed, underscoring that point, some of the excepted
circumstances in which subsections (b) and (c) say a provider
“may divulge” information are, in fact, circumstances in


which the provider must divulge it.30


And “while ‘may’ suggests discretion, it does not necessarily


suggest unlimited discretion.”31 That the SCA grants
providers certain exemptions from its general prohibition on
disclosure does not imply that it grants providers exemptions
from mandatory disclosure requirements imposed by other
law. Although the SCA preempts other disclosure laws to
the extent they would require providers to violate the SCA,
that is no reason to think the SCA also preempts laws that


require disclosures the SCA expressly permits.32 When the
SCA lifts the bar on disclosure of electronic communications
in § 2702(a) and explicitly permits providers to disclose
information, the requisite indication of congressional intent to
preclude compulsory process is absent. It does not appear in
the statutory text, and we have not found it in the legislative


history of the SCA.33


Accordingly, we hold that the SCA did not authorize
Facebook's refusal to comply with Mr. Pepe's subpoena
for information that SCA §§ 2702(b)(1), (b)(3), and (c)
(6) allowed Facebook to divulge to him. Our conclusion
accords with the substantial weight of authority from other


jurisdictions.34 While a few courts have held or, in *259


dicta, suggested otherwise,35 their opinions do not rebut our
reasoning and we do not find them persuasive.


III. The Nondisclosure Order


A. Background


At the hearing in the trial court on its motion to quash Mr.
Pepe's subpoena, Facebook's counsel asked the court to defer
ruling on the issue of its enforceability under the SCA because


the subpoenaed materials might be otherwise procurable.36


To that end, counsel asked the court to “clarify that there
is no gag order on Facebook” so that it could talk to the
government about the subpoena, and argued that any restraint
on its ability to speak about the subpoena would violate
the First Amendment. The court responded that it had not
imposed a “gag” order on Facebook and doubted it had the
authority to do so; as permitted by Rule 17(c)(3), it simply
had excused the defense from having to notify Mr. Brown that
his records were being requested.


At that point, Mr. Pepe's counsel asserted that the court did
have the authority to preclude Facebook from disclosing
the existence of the subpoena to anyone. Counsel stated
that Mr. Pepe had a compelling interest in maintaining the
confidentiality of his trial strategy and defense investigation.
*260  The court noted that Mr. Pepe's strategy was no secret,


as he had said in pretrial filings and open court that he
would rely on a claim of self-defense. Defense counsel then
voiced concern that Mr. Brown might delete his Instagram
messages if he were to learn of the subpoena. The court agreed
to counsel's request to provide supplemental briefing with
respect to a nondisclosure order.


In the briefing that followed, Mr. Pepe claimed, on
information and belief, that the government was unaware of
the threatening Instagram Story that Mr. Brown allegedly sent
to Mr. Pepe. Disclosure to the government of its possible
existence, Mr. Pepe argued, would prompt a government
investigation that “may lead someone close to Mr. Brown to
attempt to tamper with the photo or video” or persons with
whom Mr. Brown may have communicated about the threats
to alter their own social media profiles. Mr. Pepe also pointed
out that the government would need to seek significant
additional information from Facebook or the defense in order
to discern “whether it could or would seek a warrant” for Mr.
Brown's Instagram records. Both the risk of spoliation and
governmental intrusion in the defense investigation would
“undermine Mr. Pepe's defense.”
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After considering these arguments, the trial court found “(1)
that Mr. Pepe has a compelling interest in having his defense
theory, strategy, and investigation remain confidential, that
(2) sealing would serve that interest, (3) that in the absence
of sealing, that interest would be harmed, and (4) that there
are no alternatives to sealing.” The court further found, as
required by Rule 17(c)(3), that “exceptional circumstances”
justified not giving notice of the subpoena to Mr. Brown,
“including the likelihood that ‘evidence might be lost
or destroyed ... or where the defense would be unfairly
prejudiced by premature disclosure of a sensitive defense


strategy.’ ”37 Accordingly, the court ordered Facebook not to
disclose the existence of the subpoena to any other person
or entity, with the exception of its own counsel, until after
Facebook had complied with the subpoena.


B. Discussion


Ordinarily, a decision to issue a subpoena ex parte or enter


a protective order is reviewed for abuse of discretion.38


The nondisclosure order, however, implicates a question of
law – whether it impermissibly burdens Facebook's First


Amendment rights – as to which our review is de novo.39


We start with the understanding that witnesses and other
third parties in possession of evidence relating to a civil
or criminal proceeding generally have a robust *261  First
Amendment right, whether they are under subpoena or not,
to speak freely about their knowledge and their involvement
in the proceeding whenever and with whomever they please.
This right extends to sharing the evidence they possess with
either side in the litigation; witnesses do not belong to one


side or the other.40 We do not say the right is absolute; in
exceptional circumstances it may be subject to reasonable
curtailment. But deviations from the norm of non-constraint
require strong justification.


The judicial order in this case mandated that Facebook
refrain from discussing the subpoena for its evidence with
anyone (except its counsel). Such a “naked prohibition
against disclosure[ ]” of its involvement in this litigation


“is fairly characterized as a regulation of pure speech.”41


That regulation is both content-based, because it prohibits the


discussion of a particular topic (the subpoena),42 and a prior
restraint on speech, as it “forbid[s] certain communications ...
in advance of the time that such communications are to
occur” or before the speaker has the opportunity to make


them.43 Content-based prior restraints are normally subject to


review under strict scrutiny,44 and prior restraints come with


a “heavy presumption” against their constitutional validity.45


A content-based prior restraint violates the First Amendment
unless it serves a compelling state interest and is narrowly


tailored so as to “limit[ ] speech as little as possible.”46


Section 2705 of the SCA itself provides that governmental
entities may apply to a court for a nondisclosure order
similar to the one issued here in order to delay notification
to customers or subscribers of electronic communication
services that their records or communications are subject to


a warrant or subpoena.47 Courts have reviewed such orders


under strict scrutiny,48 even though the statute arguably
appears to allow for their issuance *262  under a less
stringent standard, a “reason to believe” that disclosure will
result in:


(A) endangering the life or physical safety of an individual;
(B) flight from prosecution; (C) destruction of or tampering
with evidence; (D) intimidation of potential witnesses; or
(E) otherwise seriously jeopardizing an investigation or


unduly delaying a trial.49


Strict scrutiny is applied to avoid the “substantial risk” to
First Amendment rights posed by the approval of these orders,


which are content-based prior restraints.50 In these cases,
the compelling interest prong of strict scrutiny is generally
satisfied where there is a “reason to believe” disclosure
would lead to the adverse consequences enumerated in §


2705(b).51 On the narrow-tailoring prong, orders that issue
for an indefinite time period fail to satisfy strict scrutiny,
but orders limiting disclosure for a defined time period have


generally been upheld.52


We see no reason why a lesser standard of scrutiny should
apply where a defendant, allowed under Rule 17(c)(3) to


withhold notification,53 seeks a further order preventing the
recipient of the subpoena from disclosing it. Mr. Pepe cites
cases arising in other contexts – e.g., where a litigant or third
party seeks to disclose confidential information learned in
discovery – in which the would-be speaker's involvement in
litigation or investigation has been held to allow restraints
on speech under a standard somewhat less rigorous than


strict scrutiny.54 In one such context (involving orders or
regulations restraining speech about pending trial matters
by prosecutors or defense attorneys), that standard has been
articulated as requiring a litigant to show that without the
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order a “substantial likelihood of prejudice” will result.55 It
is this test that Mr. Pepe urges us to apply, arguing that the
contents of his subpoena (and the fact of its issuance) are
matters Facebook learned of only because of its involvement
in a discovery dispute.


The SCA cases concerning similar government requests have
rejected the application of standards less exacting than strict
scrutiny. For example, in Matter of Search Warrant for
[redacted].com, the court acknowledged that a § 2705(b)
nondisclosure *263  order was “akin to a protective order
limiting the disclosure of information learned in pretrial
discovery,” yet still applied strict scrutiny because, unlike in
the protective order context, the service provider did not “
‘gather’ the information in question from the government,


with the aim of advancing [their] interests in a lawsuit;”56


that is, the provider, like Facebook in this case, did not itself
choose to obtain the information in question. The Northern
District of Alabama also rejected a lesser form of scrutiny
over a nearly identical order, holding that learning of the
fact of a government warrant under § 2703 is distinct from
learning of the content of the request as a result of litigation,
the service provider having a greater interest in disclosing the
existence of the former in order to “publiciz[e] the extent to
which the Government invades the privacy of internet users


via search warrants and other devices.”57 While a defendant's
subpoena may not implicate privacy concerns identical to
the law enforcement surveillance of internet users' electronic
activity, the court approval of a private litigant's gaining
access to the account information and communications of
others certainly implicates “core” First Amendment issues of


governmental affairs and accountability.58


At any rate, whether the standard is strict scrutiny or a
somewhat lesser standard, it is still a rigorous one. Our own
cases addressing First Amendment limitations on protective
orders have required that any order be “necessary to ensure a
fair trial ... or to prevent the abuse of the discovery process”
and “carefully drawn ... so as to limit speech as little as


possible.”59 And the cases cited by Mr. Pepe as requiring
a showing of a “substantial likelihood of prejudice” ask at
a minimum whether an applicant for a nondisclosure order
has presented sufficient facts to persuade a court that the
prejudice identified “might well be realized” and whether
the proposed restriction is “essential to the protection of the


particular governmental interest involved.”60 Mr. Pepe has
not met either prong of even this standard.


We do not deny the possibility that the risks Mr. Pepe
identified could be great enough to pose a substantial
likelihood of prejudice to his defense and/or satisfy


the compelling interest test.61 Generally *264  speaking,
criminal defendants “should be permitted to make an ex
parte application for pretrial production of documents”
under Rule 17 “where notice of a subpoena duces tecum


would compromise defense counsel's trial strategy.”62 And,
in assessing whether further nondisclosure orders over the
subpoena are justified, or whether notice to a victim should
be delayed under Rule 17(c)(3), attention to circumstances
where notification could result in evidence spoliation is


important.63 If a third-party subject to a discovery order
loses or destroys evidence, it might prove difficult to
fashion appropriate remedial sanctions, unlike circumstances
in which courts can address, through sanctions or dismissal,
the government's failure to preserve discoverable evidence.
Merely raising these risks, however, is not enough to support
the curtailment of a subpoenaed party's First Amendment
rights.


As the Superior Court noted, the government was fully aware
that Mr. Pepe was asserting a self-defense theory, and defense
counsel had even emphasized the potential strength of the
defense claim to the government. The government may have
been unaware of the nature of the photo and video evidence
Mr. Pepe sought, but it is unclear (and he has not shown)
how his defense would have been harmed if the government


were to learn of it.64 Moreover, it is far from a foregone
conclusion that the government would have learned what Mr.
Pepe was seeking had Facebook been permitted to inform the
government of the existence of the subpoena. The subpoena
does not disclose that information, and the SCA likely would
have prevented Facebook from disclosing the contents of the
requested communications and records to the government
without a warrant or the consent of either Mr. Pepe or Mr.


Brown.65 So Mr. Pepe did not establish a substantial risk
that Facebook's disclosure of the existence of his subpoena to
the government would even result in revealing any additional
details of his self-defense strategy.


Mr. Pepe also did not show an appreciable risk of spoliation.
It is true that at the time the Superior Court entered the
nondisclosure order, Facebook had not yet represented that it
had secured the requested materials, leaving their alteration or
destruction a conceivable possibility. However, the likelihood
that notice of the subpoena to the government or Mr. Brown
would have led to interference with or the deletion of the
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evidence Mr. Pepe sought was speculative. We think it
highly unlikely that informing only the government of the
subpoena would have introduced any risk of spoliation; the
government would have no interest in allowing evidence to
be *265  destroyed and therefore no interest in informing Mr.
Brown or his associates of the request without appropriate
precautions. Nor does the record make clear that Mr. Brown
or others would have been able to destroy information in
Facebook's possession responsive to the subpoena even if


they wanted to do so.66 But even assuming the danger of
spoliation of the subpoenaed material was sufficient to justify
a protective order of some kind and duration before Facebook
secured that material, that danger would, and did, cease
after Facebook did so. Because Facebook had the ability to
preserve the information subject to Mr. Pepe's request, the
order barring disclosure until after Facebook had complied
with the subpoena was more restrictive than was “essential to


the protection of the particular [defense] interest involved,”67


and therefore interfered excessively with Facebook's First


Amendment rights. It would have been enough for the
order to allow disclosure on Facebook's assurance (which it
provided when it first appealed the nondisclosure order) that
it had preserved the requested materials from possible loss or
destruction.


IV.


These now articulated rationales support our order of January
16, 2020, affirming the Superior Court's order holding
Facebook in contempt and its order denying Facebook's
motion to quash the subpoena, and vacating the Superior
Court's nondisclosure order.


All Citations


241 A.3d 248


Footnotes
1 Instagram is a photo- and video-sharing platform owned by Facebook, on which users may send another user a photo


or video “Story” that is accessible on the Instagram platform to both sender and recipient for twenty-four hours, after
which it disappears, unless either the sender or the recipient acts to save it. See Instagram Help Center, “When does my
Instagram story disappear?”, available at https://help.instagram.com/1729008150678239?helpref=uf_permalink https://
perma.cc/2Z8N-PHDD (last accessed Mar. 24, 2020).


2 As we understand Facebook's counsel to have clarified at oral argument, a Story that has expired from both the sender's
and the recipient's platform may still be archived by Instagram within the sender's account and therefore be producible
by Facebook even if it is inaccessible to the sender.


3 The subpoena did not mention the Instagram Story specifically.


4 When a Rule 17 subpoena “requir[es] the production of personal or confidential information about a victim[,] ... unless
there are exceptional circumstances, the court must require giving notice to the victim so that the victim can move to
quash or modify the subpoena or otherwise object.” Super. Ct. Crim. R. 17(c)(3).


5 18 U.S.C. §§ 2701-13 (2018).


6 Before the court held Facebook in civil contempt for its non-compliance with the subpoena, Facebook took an interlocutory
appeal from the non-disclosure order. This court dismissed that appeal for lack of jurisdiction on the grounds that it was
not from a final order and did not meet the requirements of the collateral order doctrine. See In re Facebook, Inc., No.
19-SS-761, Order (D.C. Oct. 23, 2019).


7 The United States intervened in this appeal at this court's invitation because Mr. Pepe argued that the SCA is
unconstitutional if it requires or permits Facebook to defy a criminal defendant's Rule 17 subpoena for evidence material
to the defense. See D.C. App. R. 44(a). In view of our disposition of the appeal on statutory grounds, we do not reach
Mr. Pepe's constitutional claim.


8 Our vacatur of the nondisclosure order was effective immediately, ahead of the new date we set for Facebook to comply
with the subpoena or begin suffering the sanctions imposed for its contempt.


9 18 U.S.C. §§ 2702(b), (c).


10 199 A.3d 625 (D.C. 2019).


11 18 U.S.C. §§ 2702(b)(1), (b)(3).


12 Id. § 2702(c)(6). Governmental access to customer communications or records by warrant, subpoena, or court order is
addressed separately in § 2703 of the SCA.
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13 Wint, 199 A.3d at 628.


14 Id.


15 Facebook also makes a non-statutory argument. It contends the subsection (b) exceptions are inapplicable because Mr.
Pepe has provided no evidence that he is the holder of the Instagram account that allegedly received messages from Mr.
Brown's account, or that he ever received communications from Brown. On the record before us, however, Mr. Pepe's
status as an account holder and recipient is not in reasonable dispute. The trial court found him to be the account holder
based on the sworn evidence presented by the government to obtain the warrant for his Instagram records, and the
warrant yielded numerous communications between Pepe and Brown. Service providers often “rely on law enforcement
certification under oath” that factual assertions underlying government requests for covered records or communications
are “true and accurate,” and their good faith reliance on those assertions relieves them of liability under the SCA. United
States v. Caraballo, 963 F. Supp. 2d 341, 349 (D. Vt. 2013), aff'd, 831 F.3d 95 (2d Cir. 2016); see also Alexander v.
Verizon Wireless Servs., LLC, 875 F.3d 243, 254 (5th Cir. 2017). We see no reason why providers would cease to rely
on the same law enforcement certification when a criminal defendant uses it to seek similar information.


16 Hood v. United States, 28 A.3d 553, 559 (D.C. 2011).


17 Webster's Third New International Dictionary of the English Language, Unabridged 24, 25 (1993).


18 Id. 1175, 1894, 1895 (defining “intended” and “recipient”).


19 We have found nothing in the legislative history of the SCA indicating that “addressee or intended recipient” should be
understood to exclude persons who receive disappearing electronic messages or messages that the sender intended
to be destroyed or not disclosed.


20 Instagram's Data Policy, available to its users, specifically states that “when you share a post or send a message to
specific friends or accounts, they can download, screenshot, or reshare that content to others across or off our Products,
in person or in virtual reality[.]” Instagram Help Center, “Data Policy: Content others share or reshare about you,” available
at https://help.instagram.com/155833707900388 https://perma.cc/D554-J6EL (last accessed Mar. 24, 2020).


21 In enacting the SCA, Congress envisioned that “[i]f conditions governing disclosure or use are spelled out in the rules of
an electronic communication service, and those rules are available to users ... it would be appropriate to imply consent
on the part of a user to disclosures or uses consistent with those rules.” H.R. Rep. No. 99-647, at 66 (1986) (hereinafter
“House Report”).


22 Murray v. Motorola, Inc., 982 A.2d 764, 771 (D.C. 2009) (quotation and alteration omitted).


23 Kansas v. Garcia, ––– U.S. ––––, 140 S. Ct. 791, 801, ––– L.Ed.2d –––– (2020) (internal punctuation omitted, quoting
Chamber of Commerce v. Whiting, 563 U.S. 582, 607, 131 S.Ct. 1968, 179 L.Ed.2d 1031 (2011)).


24 Id. at 804 (quoting CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664, 113 S.Ct. 1732, 123 L.Ed.2d 387 (1993)).


25 Wint, 199 A.3d at 632 (quoting United States v. Nixon, 418 U.S. 683, 709-10, 94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974)).


26 Id. (quoting Freeman v. Seligson, 405 F.2d 1326, 1348 (D.C. Cir. 1968); see also Facebook v. Superior Court (Hunter),
4 Cal.5th 1245, 233 Cal.Rptr.3d 77, 417 P.3d 725, 751 (2018) (“[T]here should be a clear expression of congressional
intent before relevant information essential to the fair resolution of a lawsuit will be deemed absolutely and categorically
exempt from discovery and not subject to the powers of the court[.]”); cf. Ajemian v. Yahoo!, Inc., 478 Mass. 169, 84
N.E.3d 766, 774-78 (2017) (holding that absent “clear congressional intent” to preempt an “ ‘area[ ] of traditional State
regulation,’ ” § 2702(a) of the SCA did not preempt state probate law allowing personal representatives to consent to
release of information on behalf of decedent) (citing Egelhoff v. Egelhoff ex rel. Breiner, 532 U.S. 141, 151, 121 S.Ct.
1322, 149 L.Ed.2d 264 (2001)).


27 See Wint, 199 A.3d at 628-29.


28 Cruz v. United States, 165 A.3d 290, 293 (D.C. 2017).


29 Hunter, 233 Cal.Rptr.3d 77, 417 P.3d at 751 (emphasis in the original; internal quotation marks omitted) (holding that §
2702 does not give electronic service providers discretion to defy otherwise lawful subpoenas from criminal defendants
where an exception in § 2702 permits the disclosure of the subpoenaed materials).


30 E.g., 18 U.S.C. §§ 2702(b)(2) and (c)(1) (referencing mandatory disclosures to governmental entities pursuant to warrants
or other means specified in § 2703); §§ 2702(b)(6) and (c)(5) (referencing mandatory reporting to the National Center
for Missing and Exploited Children).


31 Zadvydas v. Davis, 533 U.S. 678, 697, 121 S.Ct. 2491, 150 L.Ed.2d 653 (2001).


32 See Hunter, 233 Cal.Rptr.3d 77, 417 P.3d at 751.


33 House Report, at 64-67; S. Rep. No. 99-451, at 36-38 (1986).
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34 See, e.g., Hunter, 233 Cal.Rptr.3d 77, 417 P.3d at 751; Negro v. Superior Court, 230 Cal.App.4th 879, 179 Cal. Rptr. 3d
215, 230-34 (2014); O'Grady v. Superior Court, 139 Cal.App.4th 1423, 44 Cal. Rptr. 3d 72, 88 (2006) (in holding that civil
subpoena for contents of communications violated the SCA, noting “[c]opies may still be sought from the [service provider]
if the discovery can be brought within one of the statutory exceptions—most obviously, a disclosure with the consent of
a party to the communication”); Mafille v. Kaiser-Francis Oil Co., No. 18-CV-586-TCK-FHM, 2019 WL 1933747, at *4
(N.D. Okla. May 1, 2019) (civil subpoena to Google did not violate the SCA where the plaintiff could consent to disclosure
under § 2702(b)(3)); Super Vitaminas, S.A., No. 17-mc-80125-SVK, 2017 WL 5571037, at *3-4 (N.D. Cal. Nov. 20, 2017)
(civil subpoena to provider for email contents between litigant and third party did not violate the SCA where litigants were
recipients of the emails and consented to the disclosure of the contents thereof because “the exception provided [under
§ 2702(b)(3)] for disclosure applies”); Lee v. Glob. Tel*Link Corp., No. CV15-2495-ODW(PLAx), 2017 WL 10575166, at
*7 (C.D. Cal. Sept. 6, 2017) (in holding that provider could disclose customer information to litigant under § 2702(c)(6),
stating, “the Court is not aware of[ ] any case holding that a federally-recognized privilege exists that prohibits a telephone
company from disclosing customer information”); Al Noaimi v. Zaid, No. 11-1156-EFM, 2012 WL 4758048, at *3 (D. Kan.
Oct. 5, 2012) (denying motion to quash subpoena to service provider where plaintiff could consent to disclosure of his
own requested email communications under § 2702(b)(3)); Two Rivers Fin. Grp., Inc. v. Ralston, No. 3:11-cv-00152-
CRW-CFB, 2012 WL 13018842, at *2 (S.D. Iowa July 9, 2012) (ordering provider to comply with defendant's subpoena
for her own email communications, as “18 U.S.C. § 2702(b)(1) ... does allow the disclosure of the ... communication to ‘the
addressee or intended recipient of such communication ... ’ ”); Columbia Pictures Indus., Inc. v. Fung, No. CV 06-5578
SVW(JCx), 2007 WL 9627899, at *4 (C.D. Cal. May 31, 2007) (“[A]s the court has ordered the production of essentially
only those private forum messages to which defendants or their agents are privy because they are a party or participant
thereto, and as defendants have the ability to consent to the disclosure thereof, the Stored Communications Act does
not provide a basis to withhold such data which is clearly within defendants' possession, custody and control.”).


Courts are particularly uniform in demanding that service providers comply with subpoenas for information that falls
within the § 2702(c)(6) exception for non-content information. See, e.g., CineTel Films, Inc. v. Does 1-1,052, 853 F.
Supp. 2d 545, 555 n.5 (D. Md. 2012); First Time Videos, LLC v. Does 1-500, 276 F.R.D. 241, 247 (N.D. Ill. 2011);
Viacom Int'l Inc. v. YouTube Inc., 253 F.R.D. 256, 265 (S.D.N.Y. 2008); Sines v. Kessler, No. 18-mc-80080-JCS, 2018
WL 3730434, at *10-11 (N.D. Cal. Aug. 6, 2018); Haw. Reg'l Council of Carpenters v. Yoshimura, No. 16-00198 ACK-
KSC, 2017 WL 738554, at *3-4 (D. Haw. Feb. 17, 2017); Site B, LLC v. Does 1-51, No. 13 C 5295, 2014 WL 902688,
at *4 (N.D. Ill. Mar. 7, 2014); TCYK, LLC v. Does 1-87, No. 13 C 3845, 2013 WL 5567772, at *3 (N.D. Ill. Oct. 9, 2013).


35 See United States v. Wenk, 319 F. Supp. 3d 828, 829 (E.D. Va. 2017); PPG Indus., Inc. v. Jiangsu Tie Mao Glass Co.,
273 F. Supp. 3d 558, 561 (W.D. Pa. 2017); State v. Johnson, 538 S.W.3d 32, 69-70 (Tenn. Crim. App. 2017); In re
Facebook, 923 F. Supp. 2d 1204, 1206 (N.D. Cal. 2012); Schweickert v. Hunts Point Ventures, Inc., No. 13-CV-675RSM,
2014 WL 6886630, at *13 (W.D. Wash. Dec. 4, 2014).


36 A party seeking a subpoena duces tecum under Rule 17 must show “(1) that the documents are evidentiary and relevant;
(2) that they are not otherwise procurable by exercise of due diligence; (3) that the party cannot properly prepare for trial
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44 Matter of Subpoena 2018R00776, 947 F.3d 148, 155 (3d Cir. 2020); In re Nat'l Sec'y Ltr., 863 F.3d at 1121-22; In re
Search Warrant Issued to Google, Inc., 269 F. Supp. 3d 1205, 1213 (N.D. Ala. 2017).


45 In re J.D.C., 594 A.2d 70, 74 n.6 (D.C. 1991) (quoting Org. for a Better Austin v. Keefe, 402 U.S. 415, 419, 91 S.Ct.
1575, 29 L.Ed.2d 1 (1971)).


46 In re Ti.B., 762 A.2d 20, 30 (D.C. 2000); see also Reed, 135 S. Ct. at 2226.


47 18 U.S.C. § 2705(b); see also §§ 2709(a), (c) (allowing the Federal Bureau of Investigation to request subscriber or
customer information from providers and, subject to judicial review, prevent providers from disclosing those requests).


48 See, e.g., Matter of Subpoena 2018R00776, 947 F.3d at 155-56; Microsoft Corp. v. United States Dep't of Justice, 233 F.
Supp. 3d 887, 906 & n.7 (W.D. Wash. 2017); Matter of Search Warrant for [redacted].com, 248 F. Supp. 3d 970, 980-82
(C.D. Cal. 2017); In re Search Warrant Issued to Google, 269 F. Supp. 3d at 1213-15; In re Sealing & Non-Disclosure
of Pen/Trap/2703(d) Orders, 562 F. Supp. 2d at 881-82, 886; see also John Doe v. Mukasey, 549 F.3d 861, 877-78 (2d
Cir. 2008) (declining to decide whether strict scrutiny or some less “exacting” form of review applied to FBI nondisclosure
order issued under § 2709).


49 18 U.S.C. § 2705(b).


50 In re Search Warrant Issued to Google, 269 F. Supp. 3d at 1215; Matter of Search Warrant for [redacted].com, 248 F.
Supp. 3d at 982.


51 See, e.g., In re Search Warrant Issued to Google, 269 F. Supp. 3d at 1215 (“calamitous circumstances” enumerated in
§ 2705(b) “satisfy the compelling interest prong of the strict scrutiny analysis”); Matter of Subpoena 2018R00776, 947
F.3d at 156-57; In re Sealing & Non-Disclosure of Pen/Trap/2703(d) Orders, 562 F. Supp. 2d at 883.


52 See, e.g., In re Sealing & Non-Disclosure of Pen/Trap/2703(d) Orders, 562 F. Supp. 2d at 895 (upholding 180 day
nondisclosure order and allowing the government to seek an extension upon its expiration if it could show sufficient
justification to do so); In re Search Warrant Issued to Google, 269 F. Supp. 3d at 1218 (reforming application for indefinite
nondisclosure order and limiting it to 180 days); Matter of Search Warrant for [redacted].com, 248 F. Supp. 3d at 983. At
least one court has held that a § 2705(b) order lasting one year satisfies strict scrutiny. Matter of Subpoena 2018R00776,
947 F.3d at 157-59.


53 We assume arguendo that it was not an abuse of discretion to delay notification of the subpoena to Mr. Brown under this
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54 E.g., Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33, 104 S.Ct. 2199, 81 L.Ed.2d 17 (1984); Gentile v. State Bar of
Nevada, 501 U.S. 1030, 1072-75, 111 S.Ct. 2720, 115 L.Ed.2d 888 (1991).


55 United States v. Brown, 218 F.3d 415, 427-28 (5th Cir. 2000) (collecting cases).


56 248 F. Supp. 3d at 980-81.


57 In re Search Warrant Issued to Google, 269 F. Supp. 3d at 1217.


58 Id. at 1217-18.


59 Coulter v. Gerald Family Care, P.C., 964 A.2d 170, 186 (D.C. 2009) (quotations and alteration omitted).


60 Brown, 218 F.3d at 428-29.


61 See In re Search Warrant Issued to Google, Inc., 269 F. Supp. 3d at 1215 (§ 2705(b) order to prevent destruction or
tampering with evidence or interference with investigation would satisfy compelling interest test). Nor do we intend to
cast doubt on the propriety, under the First Amendment, of the relatively routine issuance, at the trial court's discretion,
of protective orders in Superior Court over the government and the defense themselves where a party makes a
“particularized, specific showing” that pretrial disclosure of certain materials would interfere with the privacy interests of
others, posing a concrete risk of harm. United States v. Dixon, 355 F. Supp. 3d 1, 4 (D.D.C. 2019) (construing standard
for issuance of protective order under Federal Criminal Rule 16(d) identical to our Criminal Rule 16(d)); see also Harris
v. United States, 594 A.2d 546, 549 (D.C. 1991) (holding “it was not unreasonable for the trial court to place a temporary
and limited restriction” on defense counsel's sharing of potential Jencks Act material with his client “during the period of
time it took the court to complete the screening of that material”). We see no reason why a showing of such a protectable
interest would not ordinarily be sufficient to indicate that the order is “necessary to ensure a fair trial ... or prevent the
abuse of the discovery process.” Coulter, 964 A.2d at 186.


62 United States v. Sellers, 275 F.R.D. 620, 625 (D. Nev. 2011); see also United States v. Reyes, 162 F.R.D. 468, 470
(S.D.N.Y. 1995); Super. Ct. Crim. R. 17 comment to 2017 amendments.


63 Super. Ct. Crim. R. 17 comment to 2017 amendments (“exceptional circumstances” justifying delayed notice may include
circumstances where “evidence might be lost or destroyed”).
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64 A party's common strategic desire to keep potentially favorable evidence under wraps until the eve of trial is not a
substitute for a showing that pre-trial disclosure of the evidence at issue in this case would in some way “compromise
defense counsel's trial strategy.” Sellers, 275 F.R.D. at 625. Superior Court Criminal Rule 16 provides that if a party
intends to “use the [evidence] in [their] case-in-chief at trial” they must permit their opponent to inspect it upon their
opponent's request.


65 18 U.S.C. §§ 2702(a)-(c) (precluding disclosure of communications and non-content records to governmental entities
except where authorized under § 2703 or other exceptions for disclosure to the government not applicable here).


66 We must discount, as entirely hypothetical, the possibility that Brown, or his associates, might have been inspired and
able to destroy other, unknown electronic evidence of value to the defense.


67 Brown, 218 F.3d at 429.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Comments: Summonses would not upload.  Will attempt to upload  
them later today or first thing tomorrow morning.    
This filing has a 5 PM ET deadline for today in just 
80 minutes.                                          


No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


1 08/28/17 Complaint for Libel and Slander Filed  
Receipt: 377151  Date: 08/30/2017      


      120.00             
       0.00 


2 08/28/17 eComplaint. Filed. Submitted.          
08/28/2017 15:42. ncv.                 
(NO SUMMONS SUBMITTED AT FILING)       
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


3 08/30/17 Event Scheduled                     
Event: Initial Scheduling           
Conference-60                       
Date: 12/01/2017    Time: 9:30 am   
Judge: EDELMAN, TODD E    Location: 
Courtroom 212                       


        0.00             
       0.00 


4 08/30/17 Initial Order and Addendum Issued (60 
Days)                                 
                                      
Initial Order-60 Days                 
Sent on:  08/30/2017  09:22:42.63     


        0.00             
       0.00 


5 08/31/17 Complaint Package eServed         0.00             
       0.00 


6 09/05/17 Initial Summons Requested. Submitted   
09/05/2017 13:42. ajm                  
Attorney: KLIMASKI, Mr JAMES R (243543)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


7 09/07/17 Initial Summons Issued and eServed by 
the Clerk                             


        0.00             
       0.00 


8 09/13/17 Affidavit of Service of Summons &  
Complaint on                       
AMERICAN PSYCHOLOGICAL ASSOCIATION 
(Defendant);                       


        0.00             
       0.00 


9 09/13/17 Affidavit of Service of Summons &  
Complaint on                       
SIDLEY AUSTIN LLP - DC (Defendant);


        0.00             
       0.00 
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No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


10 09/13/17 Issue Date:  09/13/2017              
Service:  Summons Issued             
Method:  Service Issued              
Cost Per:  $                         
                                     
                                     
   SIDLEY AUSTIN LLP                 
   1 SOUTH DEARBORN                  
   CHICAGO, IL   60603               
   Tracking No: 5000194269           
                                     
                                     
   SIDLEY AUSTIN LLP - DC            
   1501 K STREET NW                  
   WASHINGTON, DC   20005            
   Tracking No: 5000194270           
                                     
                                     
   AMERICAN PSYCHOLOGICAL ASSOCIATION
   750 1st STREET NE                 
   WASHINGTON, DC   20002            
   Tracking No: 5000194271           
                                     
                                     
   HOFFMAN, DAVID H.                 
   1 South Dearborn                  
   CHICAGO, IL   60603               
   Tracking No: 5000194272           
                                     
                                     


        0.00             
       0.00 


11 09/13/17 Proof of Service                     
   Method    : Service Issued        
   Issued    : 09/13/2017            
   Service   : Summons Issued        
   Served    : 09/11/2017            
   Return    : 09/13/2017            
   On        : SIDLEY AUSTIN LLP - DC
   Signed By : john ivey             
                                     
   Reason    : Proof of Service      
   Comment   :                       
                                     
   Tracking #: 5000194270            


        0.00             
       0.00 


12 09/13/17 Proof of Service                      
   Method    : Service Issued         
   Issued    : 09/13/2017             
   Service   : Summons Issued         
   Served    : 09/11/2017             
   Return    : 09/13/2017             
   On        : AMERICAN PSYCHOLOGICAL 
ASSOCIATION                           
   Signed By : tracey odoms           
                                      
   Reason    : Proof of Service       
   Comment   :                        
                                      
   Tracking #: 5000194271             


        0.00             
       0.00 
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No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


13 09/15/17 Affidavit of Service of Summons &  
Complaint on                       
Attorney: PRO SE (999999)          
AMERICAN PSYCHOLOGICAL ASSOCIATION 
(Defendant);                       


        0.00             
       0.00 


14 09/18/17 Affidavit of Service of Summons & 
Complaint on                      
DAVID H. HOFFMAN (Defendant);     


        0.00             
       0.00 


15 09/18/17 Proof of Service                
   Method    : Service Issued   
   Issued    : 09/13/2017       
   Service   : Summons Issued   
   Served    : 09/13/2017       
   Return    : 09/18/2017       
   On        : HOFFMAN, DAVID H.
   Signed By :                  
                                
   Reason    : Proof of Service 
   Comment   :                  
                                
   Tracking #: 5000194272       


        0.00             
       0.00 


16 09/18/17 Affidavit of Service of Summons & 
Complaint on                      
SIDLEY AUSTIN LLP (Defendant);    


        0.00             
       0.00 


17 09/18/17 Proof of Service                
   Method    : Service Issued   
   Issued    : 09/13/2017       
   Service   : Summons Issued   
   Served    : 09/13/2017       
   Return    : 09/18/2017       
   On        : SIDLEY AUSTIN LLP
   Signed By : WILLIAM F. CONLON
                                
   Reason    : Proof of Service 
   Comment   :                  
                                
   Tracking #: 5000194269       


        0.00             
       0.00 


18 09/19/17 Motion to Admit Attorney Bonny J.      
Forrest Pro Hac Vice. Filed.           
09/19/2017. 15:56.                     
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);  Receipt: 378939  Date:   
09/22/2017                             


       20.00             
       0.00 


19 09/19/17 Additional eFiling Document to Motion  
to Admit Attorney Bonny J. Forrest Pro 
Hac Vice. Filed. 09/19/2017. 15:56.    
Attorney: KLIMASKI, Mr JAMES R (243543)


        0.00             
       0.00 
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No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


20 09/27/17 Order Granting Motion for Admission 
Pro Hac Vice for Bonny J. Forrest   
signed by J. Edelman on 9/25/17 and 
docketed, e-filed, and e-served on  
9/27/17.  pc                        


        0.00             
       0.00 


21 09/27/17 Order Granting Motion for Admission  
Pro Hac Vice for Bonny J. Forrest    
signed by J. Edelman on              
9/25/17.Submitted 9/27/2017 09:54. dd


        0.00             
       0.00 


22 10/02/17 Notice of Appearance Filed. Submitted  
10/02/2017 13:16 jhcs.                 
Mr THOMAS G HENTOFF (Attorney) on      
behalf of SIDLEY AUSTIN LLP, SIDLEY    
AUSTIN LLP - DC, DAVID H. HOFFMAN      
(Defendant); Mr JOHN K VILLA           
(Attorney) on behalf of SIDLEY AUSTIN  
LLP, SIDLEY AUSTIN LLP - DC, DAVID H.  
HOFFMAN (Defendant); ELI S. SCHLAM     
(Attorney) on behalf of SIDLEY AUSTIN  
LLP, SIDLEY AUSTIN LLP - DC, DAVID H.  
HOFFMAN (Defendant); ALEXANDER J       
KASNER (Attorney) on behalf of SIDLEY  
AUSTIN LLP, SIDLEY AUSTIN LLP - DC,    
DAVID H. HOFFMAN (Defendant); KRYSTAL  
R COMMONS (Attorney) on behalf of      
SIDLEY AUSTIN LLP, SIDLEY AUSTIN LLP - 
DC, DAVID H. HOFFMAN (Defendant)       


        0.00             
       0.00 


23 10/02/17 Defendants Sidley LLP and Sidley       
Austin (DC) LLP's Corporate Disclosure 
Statement Filed. Submitted 10/02/2017  
13:33 jhcs.                            
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant);           


        0.00             
       0.00 


24 10/02/17 Defendants' Unopposed Motion for       
Extension of Time to File Certain      
Motions in Response to the Complaint   
and to Expand Page Limits Filed.       
Submitted 10/02/2017 13:42 jhcs.       
Attorney: HENTOFF, Mr THOMAS G (438394)
Attorney: WAHL, Ms BARBARA S (297978)  
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          
Receipt: 379721  Date: 10/03/2017      


       20.00             
       0.00 


25 10/02/17 Entry of  Appearance Filed. submitted 
10/02/2017 14:44.  mw                 
Attorney: WAHL, Ms BARBARA S (297978) 
AMERICAN PSYCHOLOGICAL ASSOCIATION    
(Defendant);                          


        0.00             
       0.00 
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26 10/02/17 Disclosure Statement Filed. submitted 
10/02/2017 14:47.  mw                 
Attorney: WAHL, Ms BARBARA S (297978) 
AMERICAN PSYCHOLOGICAL ASSOCIATION    
(Defendant);                          


        0.00             
       0.00 


27 10/02/17 Entry of Appearance Filed. submitted 
10/02/2017 14:49. mw                 
Attorney: CARR, KAREN ELLIS (975480) 
AMERICAN PSYCHOLOGICAL ASSOCIATION   
(Defendant);                         


        0.00             
       0.00 


28 10/06/17 Order Granting Defendants' Unopposed 
Motion for Extension of Time to File 
Certain Motions in Response to the   
Complaint and to Expand Page Limits  
signed by J. Edelman on 10/6/17 and  
docketed, e-filed, and e-served on   
10/6/17.  pc                         


        0.00             
       0.00 


29 10/06/17 Amended Order Granting Defendants'     
Unopposed Motion for Extension of Time 
to File Certain Motions in Response to 
the Complaint and to Expand Page       
Limits signed by J. Edelman on 10/6/17 
and docketed, e-filed, and e-served on 
10/6/17.  pc                           


        0.00             
       0.00 


30 10/06/17 Order Granting in Part the Defendants' 
Unopposed Motion for Extension of Time 
to File Certain Motions in Response to 
the Complaint and to Expand Page       
Limits signed by J/Edelman on October  
6, 2017. Submitted 10/06/2017 14:44. kd


        0.00             
       0.00 


31 10/06/17 Amended Order signed by J/Edelman on  
October 6, 2017. Submitted 10/06/2017 
16:05. kd                             


        0.00             
       0.00 


32 10/11/17 Defendants' Contested Motion (1) to    
Stay this Action in Favor of the       
Identical First-Filed Lawsuit in Ohio  
and (2) to Extend the Time to File     
Rule 12(b)(6) Motions in Response to   
the Complaint Filed. submitted         
10/11/2017 18:01. hvw                  
Attorney: HENTOFF, Mr THOMAS G (438394)
DEBRA L. DUNIVIN (Plaintiff); SIDLEY   
AUSTIN LLP (Defendant); SIDLEY AUSTIN  
LLP - DC (Defendant); AMERICAN         
PSYCHOLOGICAL ASSOCIATION (Defendant); 
 Receipt: 380580  Date: 10/16/2017     


       20.00             
       0.00 


33 10/11/17 Additional eFiling Document to        
Defendants' Contested Motion (1) to   
Stay this Action in Favor of the      
Identical First-Filed Lawsuit in Ohio 
and (2) to Extend the Time to File    
Rule 12(b)(6) Motions in Response to  
the Complaint Filed. submitted        
10/11/2017 18:01. hvw                 


        0.00             
       0.00 
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34 10/13/17 Defendant American Psychological       
Association's Contested Special Motion 
to Dismiss Under the D.C. Anti-Slapp   
Act D.C. Code 16-5502 Filed. submitted 
10/13/2017 17:04. tds                  
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);  Receipt: 380800  Date:   
10/17/2017                             


       20.00             
       0.00 


35 10/13/17 Additional eFiling Document to         
Defendant American Psychological       
Association's Contested Special Motion 
to Dismiss Under the D.C. Anti-Slapp   
Act D.C. Code 16-5502 Filed. submitted 
10/13/2017 17:04. tds                  
Attorney: WAHL, Ms BARBARA S (297978)  


        0.00             
       0.00 


36 10/13/17 Defendants Sidley Austin LLP Sidley    
Austin (DC) LLP and David Hoffman's    
Contested Motion to Compel Arbitration 
Filed. submitted 10/13/2017 17:17. tds 
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant);         
Receipt: 380810  Date: 10/17/2017      


       20.00             
       0.00 


37 10/13/17 Additional eFiling Document to         
Defendants Sidley Austin LLP Sidley    
Austin (DC) LLP and David Hoffman's    
Contested Motion to Compel Arbitration 
Filed. submitted 10/13/2017 17:17. tds 
Attorney: HENTOFF, Mr THOMAS G (438394)


        0.00             
       0.00 


38 10/13/17 Defendants Sidley Austin LLP, Sidley   
Austin (DC) LLP, and David Hoffman's   
Contested Special Motion to Dismiss    
Under the District of Columbia         
Anti-Slapp Act, D.C. Code 16-5502      
Filed.  Submitted 10/13/2017 17:44. jd 
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);  Receipt: 380835  
Date: 10/17/2017                       


       20.00             
       0.00 


39 10/13/17 Additional eFiling Document to        
Defendants Sidley Austin LLP, Sidley  
Austin (DC) LLP, and David Hoffman's  
Contested Special Motion to Dismiss   
Under the District of Columbia        
Anti-Slapp Act, D.C. Code 16-5502     
Filed.  Submitted 10/13/2017 17:44. jd


        0.00             
       0.00 
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40 10/13/17 Contested Motion to Compel           
Arbitration. Filed. Submitted.       
10/13/2017 15:41. ncv.               
Attorney: WAHL, Ms BARBARA S (297978)
AMERICAN PSYCHOLOGICAL ASSOCIATION   
(Defendant);  Receipt: 380908  Date: 
10/18/2017                           


       20.00             
       0.00 


41 10/13/17 Additional eFiling Document to       
Contested Motion to Compel           
Arbitration. Filed. Submitted.       
10/13/2017 15:41. ncv.               
Attorney: WAHL, Ms BARBARA S (297978)


        0.00             
       0.00 


42 10/18/17 Plaintiffs'  Opposition to Defendants' 
Requests for a Stay and Extensions of  
Time to File 12(B)(6) Motions Filed.   
Submitted 10/18/2017 18:49. ajm        
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


43 10/18/17 Additional eFiling Document to         
Plaintiffs'  Opposition to Defendants' 
Requests for a Stay and Extensions of  
Time to File 12(B)(6) Motions Filed.   
Submitted 10/18/2017 18:49. ajm        
Attorney: KLIMASKI, Mr JAMES R (243543)


        0.00             
       0.00 


44 10/25/17 Defendants' Reply in Further Support   
of Defendants' Contested Motion (1) to 
Stay This Action in Favor of the       
Identical First-Filed Lawsuit in Ohio  
and (2) to Extend the Time to File     
Rule 12(b)(6) Motion in Response to    
the Complaint Filed. Submitted         
10/25/2017 14:34 jhcs.                 
Attorney: HENTOFF, Mr THOMAS G (438394)
Attorney: WAHL, Ms BARBARA S (297978)  
SIDLEY AUSTIN LLP (Defendant);         
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);                           


        0.00             
       0.00 


45 11/07/17 Plaintiffs' Certificate Regarding      
Discovery Filed. Submitted 11/07/2017. 
ts.                                    
Attorney: KLIMASKI, Mr JAMES R (243543)
Attorney: FREEH, LOUIS J (332924)      


        0.00             
       0.00 
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46 11/28/17 Praecipe Regarding Defendants'         
Contested Motion (1) to Stay this      
Action in Favor of the Identical First 
Filed Lawsuit in Ohio and (2) to       
Extend the Time to File Rule 12(B)(6)  
Motion in Response. Filed. Submitted.  
11/28/2017 13:09.ncv.                  
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant);         


        0.00             
       0.00 


47 11/28/17 Additional eFiling Document to         
Praecipe Regarding Defendants'         
Contested Motion (1) to Stay this      
Action in Favor of the Identical First 
Filed Lawsuit in Ohio and (2) to       
Extend the Time to File Rule 12(B)(6)  
Motion in Response. Filed. Submitted.  
11/28/2017 13:09.ncv.                  
Attorney: HENTOFF, Mr THOMAS G (438394)


        0.00             
       0.00 


48 11/29/17 Event Resulted:                        
The following event: Initial           
Scheduling Conference-60 scheduled for 
12/01/2017 at 9:30 am has been         
resulted as follows:                   
                                       
Result: Scheduling Conference Hearing  
Not Held                               
Judge: EDELMAN, TODD E    Location:    
Courtroom 212                          
                                       
Rescheduled from chambers to 12/23 due 
to the court's calendar.  Parties      
notified by email.  pc                 


        0.00             
       0.00 


49 11/29/17 Response to Praecipe Regarding         
Defendants' Contested Motion to Stay   
this Action and to Extend the Time to  
File Rule 12(B)(6) Motions. Filed.     
Submitted. 11/29/2017 14:50. ncv.      
Attorney: KLIMASKI, Mr JAMES R (243543)


        0.00             
       0.00 


50 11/29/17 Additional eFiling Document to         
Response to Praecipe Regarding         
Defendants' Contested Motion to Stay   
this Action and to Extend the Time to  
File Rule 12(B)(6) Motions. Filed.     
Submitted. 11/29/2017 14:50. ncv.      
Attorney: KLIMASKI, Mr JAMES R (243543)


        0.00             
       0.00 
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51 11/30/17 Plaintiff's Notice of Opposed Motion   
for Limited Discovery in Preparation   
For Their Oppositions & Expedited      
Hearings or Trial Filed (Order Not     
Included). submitted 11/30/2017 17:07. 
ksc                                    
Attorney: FORREST, BONNY ()            
Attorney: FREEH, LOUIS J (332924)      
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);  Receipt: 384556  Date:   
12/05/2017                             


       20.00             
       0.00 


52 11/30/17 Additional eFiling Document to         
Plaintiff's Notice of Opposed Motion   
for Limited Discovery in Preparation   
For Their Oppositions & Expedited      
Hearings or Trial Filed. submitted     
11/30/2017 17:07. ksc                  
Attorney: FORREST, BONNY ()            
Attorney: FREEH, LOUIS J (332924)      
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


53 12/01/17 Scheduling Conference Hearing        
Event: Scheduling Conference Hearing 
Date: 02/23/2018    Time: 9:30 am    
Judge: EDELMAN, TODD E    Location:  
Courtroom 212                        


        0.00             
       0.00 


54 12/14/17 Defendants Sidley Austin LLP Sidley    
Austin (DC) LLP and David Hoffman's    
Opposition to Plaintiffs' Motion for   
Limited Discovery Filed. submitted     
12/14/2017 18:52. tds                  
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant);         


        0.00             
       0.00 


55 12/14/17 Additional eFiling Document to         
Defendants Sidley Austin LLP Sidley    
Austin (DC) LLP and David Hoffman's    
Opposition to Plaintiffs' Motion for   
Limited Discovery Filed. submitted     
12/14/2017 18:52. tds                  
Attorney: HENTOFF, Mr THOMAS G (438394)


        0.00             
       0.00 


56 12/14/17 Opposition of Defendant American     
Psychological Association to         
Plaintiffs' Opposed Motion for       
"Limited Discovery" Filed. submitted 
12/14/2017 18:15 .  mw               
Attorney: WAHL, Ms BARBARA S (297978)
AMERICAN PSYCHOLOGICAL ASSOCIATION   
(Defendant);                         


        0.00             
       0.00 


JA13







Date:         Docket Sheet Page:04/07/2020 10:52:08.9 13


CRTR5925             Detail


2017 CA 005989 B   BEHNKE, STEPHEN et al  Vs. SIDLEY AUSTIN LLP et al


No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


57 12/14/17 Additional eFiling Document to       
Opposition of Defendant American     
Psychological Association to         
Plaintiffs' Opposed Motion for       
"Limited Discovery" Filed. submitted 
12/14/2017 18:15 .  mw               
Attorney: WAHL, Ms BARBARA S (297978)
AMERICAN PSYCHOLOGICAL ASSOCIATION   
(Defendant);                         


        0.00             
       0.00 


58 12/21/17 Plaintiffs' Reply to Defendant APA's   
Opposition to Plaintiffs' Motion for   
Limited Discovery in Preparation for   
Their Oppositions and Expedited        
Hearings or Trial Filed. Submitted     
12/21/2017 15:04. ajm                  
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


59 12/21/17 Additional eFiling Document to         
Plaintiffs' Reply to Defendant APA's   
Opposition to Plaintiffs' Motion for   
Limited Discovery in Preparation for   
Their Oppositions and Expedited        
Hearings or Trial Filed. Submitted     
12/21/2017 15:04. ajm                  
Attorney: KLIMASKI, Mr JAMES R (243543)


        0.00             
       0.00 


60 12/21/17 Plainitffs' Reply to Defenants Sidley  
and Hoffman's Opposition to            
Plaintiffs' Motion for Limited         
Discovery in Preparation for Their     
Oppositions and Expedited Hearings or  
Trial Filed. Submitted 12/21/2017      
15:11. ajm                             
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


61 12/21/17 Additional eFiling Document to         
Plainitffs' Reply to Defenants Sidley  
and Hoffman's Opposition to            
Plaintiffs' Motion for Limited         
Discovery in Preparation for Their     
Oppositions and Expedited Hearings or  
Trial Filed. Submitted 12/21/2017      
15:11. ajm                             
Attorney: KLIMASKI, Mr JAMES R (243543)


        0.00             
       0.00 


62 12/29/17 Scheduling Conference Hearing          
Event: Scheduling Conference Hearing   
Date: 02/23/2018    Time: 9:30 am      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 
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63 12/29/17 Judge Caseload Transfer             
The judge was changed from EDELMAN, 
TODD E to PUIG-LUGO, HIRAM .        


        0.00             
       0.00 


64 02/16/18 Order Granting In Part Defendants'     
Contested Motion (1) to Stay this      
Action in Favor of the Identical       
First-Filed Lawsuit in Ohio and (2) to 
Extend the Time to File Rule 12(b)(6)  
Motions in Response to the Complaint   
Entered on the Docket, Staying the     
Action, and Holding the Following      
Motions in Abeyance: (i) Defendant     
American Psychological Association¿s   
Contested Special Motion to Dismiss    
Under the District of Columbia         
Anti-SLAPP Act; (ii) Defendants Sidley 
Austin LLP, Sidley Austin (DC) LLP,    
and David Hoffman¿s Contested Motion   
to Compel Arbitration; (iii)           
Defendants Sidley Austin LLP, Sidley   
Austin (DC) LLP, and David Hoffman¿s   
Contested Special Motion to Dismiss    
Under the District of Columbia         
Anti-SLAPP Act; (iv) Defendant         
American Psychological Association¿s   
Contested Motion to Compel             
Arbitration; and (v) Plaintiff¿s       
Opposed Motion for Limited Discovery   
in Preparation for their Oppositions   
and Expedited Hearings for Trial; also 
Setting a Status Hearing for 5/18/18   
and Cancelling the Scheduling          
Conference on the docket for 2/23/18.  
Signed in chambers by J. Edelman       
2/16/18. Docketed, e-filed, and        
e-served 2/16/18. dp                   


        0.00             
       0.00 


65 02/16/18 Event Resulted:                        
The following event: Scheduling        
Conference Hearing scheduled for       
02/23/2018 at 9:30 am has been         
resulted as follows:                   
                                       
Result: Scheduling Conference Hearing  
Vacated                                
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


66 02/16/18 Event Scheduled                        
Event: Status Hearing                  
Date: 05/18/2018    Time: 9:30 am      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


67 02/16/18 Order Granting in Part Defendants' 
Motion to Stay this Action and to  
Extend Time to File Rule 12(b)(6)  
Motions signed by J/Edelman on     
February 16, 2018. Submitted       
02/16/2018 15:06. kd               


        0.00             
       0.00 
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68 04/20/18 Praecipe to Withdraw/Strike Appearance 
Filed. submitted 04/20/2018 13:38. tds 
Attorney: SCHLAM, ELI S. (1004883)     
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);                   


        0.00             
       0.00 


69 05/18/18 Event Resulted:                        
The following event: Status Hearing    
scheduled for 05/18/2018 at 9:30 am    
has been resulted as follows:          
                                       
Result: Status Hearing Held.           
Courtsmart. Plaintiff counsel and      
defense counsels present. Parties are  
waiting for a ruling in a pending      
related case from Ohio Supreme Court.  
Status hearing set for 9/14/2018@      
9:30am. sa                             
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


70 05/18/18 Event Scheduled                        
Event: Status Hearing                  
Date: 09/14/2018    Time: 9:30 am      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


71 05/21/18 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  05/21/2018  07:28:09.69      


        0.00             
       0.00 


72 06/29/18 Praecipe Regarding Opinion and Final   
Entry Issued by the Court of Appeals   
of Ohio, Second Appellate District     
Filed. Submitted 06/29/2018 15:59 jhcs.
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


73 06/29/18 Additional eFiling Document to         
Praecipe Regarding Opinion and Final   
Entry Issued by the Court of Appeals   
of Ohio, Second Appellate District     
Filed. Submitted 06/29/2018 15:59 jhcs.
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


JA16







Date:         Docket Sheet Page:04/07/2020 10:52:08.9 16


CRTR5925             Detail


2017 CA 005989 B   BEHNKE, STEPHEN et al  Vs. SIDLEY AUSTIN LLP et al


No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


74 07/03/18 Plaintiffs' Response to Defendants'    
Praecipe. Filed. Submitted. 07/03/2018 
17:36. ncv.                            
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


75 07/23/18 Praecipe Regarding Developments in     
this Case Filed.  Submitted 07/23/2018 
15:52. jd                              
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff);            


        0.00             
       0.00 


76 07/23/18 Additional eFiling Document to         
Praecipe Regarding Developments in     
this Case Filed.  Submitted 07/23/2018 
15:52. jd                              


        0.00             
       0.00 


77 09/10/18 Defendants Response to Plaintiff's     
Praecipe Submissions Filed. submitted  
09/10/2018 10:59. ksc                  
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);                   


        0.00             
       0.00 


78 09/14/18 Event Resulted:                        
The following event: Status Hearing    
scheduled for 09/14/2018 at 9:30 am    
has been resulted as follows:          
                                       
Result: Status Hearing Held            
CourtSmart(courtroom 317). Attorney    
Forrest present for plaintiff.         
Attorney Villa present for defendant.  
Court informed parties to resolve case 
in Ohio. Status hearing is set for     
2/08/2019 at 2:00 pm.                  
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


79 09/14/18 Event Scheduled                        
Event: Status Hearing                  
Date: 02/08/2019    Time: 2:00 pm      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


80 09/17/18 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  09/17/2018  08:28:07.68      


        0.00             
       0.00 


JA17







Date:         Docket Sheet Page:04/07/2020 10:52:09.0 17


CRTR5925             Detail


2017 CA 005989 B   BEHNKE, STEPHEN et al  Vs. SIDLEY AUSTIN LLP et al


No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


81 12/10/18 Praecipe Filed. submitted 12/10/2018   
11:52.  mw                             
Attorney: HENTOFF, Mr THOMAS G (438394)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff); SIDLEY AUSTIN LLP         
(Defendant); SIDLEY AUSTIN LLP - DC    
(Defendant); AMERICAN PSYCHOLOGICAL    
ASSOCIATION (Defendant); DAVID H.      
HOFFMAN (Defendant);                   


        0.00             
       0.00 


82 01/07/19 Praecipe to Substitute Appearance     
Filed. submitted 01/07/2019 11:32. nb 
Attorney: WILLIAMS, Mr JOHN B (257667)
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);                          


        0.00             
       0.00 


83 01/07/19 Praecipe to Withdraw/Strike Appearance 
Filed. submitted 01/07/2019 11:39. nb  
Attorney: KLIMASKI, Mr JAMES R (243543)
STEPHEN BEHNKE (Plaintiff);            


        0.00             
       0.00 


84 01/08/19 Plaintiffs' Opposed Motion to Declare 
the D.C. Anti-SLAPP Act Void and      
Unconstitutional Filed. Submitted     
01/08/2019 16:52 jhcs.                
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)
Attorney: FORREST, BONNY ()           
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);  Receipt: 417442  Date:  
01/09/2019                            


       20.00             
       0.00 


85 01/08/19 Additional eFiling Document to        
Plaintiffs' Opposed Motion to Declare 
the D.C. Anti-SLAPP Act Void and      
Unconstitutional Filed. Submitted     
01/08/2019 16:52 jhcs.                
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)
Attorney: FORREST, BONNY ()           
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);                          


        0.00             
       0.00 
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86 01/08/19 Plaintifffs' Opposed Motion to Hold   
the Initial Scheduling and Settlement 
Conference Dunring the February 8,    
2019, Status Conference and to File a 
Supplemental Complaint. Filed.        
Submitted. 01/08/2019 16:43. ncv.     
Attorney: KITTON, FARA N. (1007793)   
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);  Receipt: 417662  Date:  
01/11/2019                            


       20.00             
       0.00 


87 01/08/19 Additional eFiling Document to        
Plaintifffs' Opposed Motion to Hold   
the Initial Scheduling and Settlement 
Conference Dunring the February 8,    
2019, Status Conference and to File a 
Supplemental Complaint. Filed.        
Submitted. 01/08/2019 16:43. ncv.     
Attorney: KITTON, FARA N. (1007793)   


        0.00             
       0.00 


88 01/09/19 Praecipe to Enter Appearance Filed. 
submitted 01/09/2019 15:26. nb      
Attorney: KITTON, FARA N. (1007793) 
STEPHEN BEHNKE (Plaintiff);         


        0.00             
       0.00 


89 01/15/19 Notice Pursuant to Rule 5.1 Filed.    
submitted 01/15/2019 10:35. ksc       
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)
STEPHEN BEHNKE (Plaintiff);           


        0.00             
       0.00 


90 01/22/19 Defendants' Opposition to Plaintiffs'  
Motion: 1) To Hold the Initial         
Scheduling and Settlement Conference   
During the February 8, 2019 Status     
Hearing, and 2) To file a Supplemental 
Complaint  Filed. submitted 01/22/2019 
18:01.  mw                             
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);                           


        0.00             
       0.00 


91 01/22/19 Defendants' Contested Motion to Set  
Deadline for Their Opposition to     
Plaintiffs' Motion to Declare the    
Anti-Slapp Act Void and              
Unconstitutional Filed. submitted    
01/22/2019 18:08.  mw                
Attorney: WAHL, Ms BARBARA S (297978)
AMERICAN PSYCHOLOGICAL ASSOCIATION   
(Defendant);  Receipt: 419299  Date: 
02/05/2019                           


       20.00             
       0.00 
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92 01/29/19 Plaintiffs' Reply Memorandum Filed.   
Submitted 01/29/2019 10:12 jhcs.      
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)
Attorney: FORREST, BONNY ()           
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);                          


        0.00             
       0.00 


93 02/01/19 Order Granting in Part Motion *        
Entered on the Docket signed in        
chambers by Judge Puig-Lugo. Efiled on 
2/1/19. 2 pages. WNA.                  


        0.00             
       0.00 


94 02/01/19 Order Granting in Part Plaintiff's     
Opposed Motion (1) to Hold the Initial 
Scheduling and Settlement Conference   
during the February 8, 2019, Status    
Conference and (2) To file a           
Supplemental Complaint and Order       
Denying Plaintiff's request to convert 
the February 8, 2019, Status Hearing   
into an Initial Scheduling Conference  
and it is further Order the            
Plaintiffs' request for leave to file  
a Supplemental Complaint signed by     
J/Puig-Lugo on 02/01/19.  submitted    
02/01/2019 15:14.  mw                  


        0.00             
       0.00 


95 02/04/19 First Supplemental Complaint Filed.   
Submitted 02/04/2019 09:04 jhcs.      
Attorney: WILLIAMS, Mr JOHN B (257667)


        0.00             
       0.00 


96 02/07/19 Order Sua Sponte to/for:  Entered on  
Docket signed in chambers by Judge    
Puig-Lugo. Efiled on 2/7/19. 2 pages. 
WNA.                                  


        0.00             
       0.00 


97 02/07/19 Order Instructing the Parties to       
Submit to the Court Courtesy Copies of 
any Stayed Motions, including          
Exhibits, that Exceed Twenty-Five      
Pages signed by J/Puig-Lugo on         
February 7, 2019. Submitted 02/07/2019 
11:43. kd                              


        0.00             
       0.00 
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98 02/08/19 Event Resulted:                        
The following event: Status Hearing    
scheduled for 02/08/2019 at 2:00 pm    
has been resulted as follows:          
                                       
Result: Status Hearing                 
Held.Courtsmart.Plaintiff's Attorney's 
Bonny Forrest, Louis Freeh and John    
Williams present.  Attorney's Thomas   
Hentoff and Alex Kasner present for    
defendants Sidley Austin LLP.          
Attorney's Barbar Wahl, Karen Carr and 
 Deanne Ottaviano present for the      
American Psychological Association.    
Both parties presented oral arguments  
to the court.  Motion for Limited      
Discovery is GRANTED IN PART AND       
DENIED IN PART by Judge Puig Lugo in   
open court.  Discovery relevant to the 
antislapp motions- request is GRANTED  
as to the 4 interrogatories- as to the 
mirror image copy of all electronic    
data contained on the personal         
computer and hard drive of Dr. Behnke  
- as far as the notes that were        
generated, the discovery is limited to 
any  notes from interviews or          
communications with the 18 witnesses   
from whom the plaintiffs have received 
affidavits otherwise the request for   
additional notes generated in          
preparing the report is DENIED. Any    
other request related to the anti-     
slapp motion as far as discovery is    
concerned is DENIED. Request to depose 
Dr. Jennifer Kelly is WITHDRAWN.  The  
request to depose Dr. Heather Kelly is 
GRANTED. The request to depose Dr.     
Michael Honneker is GRANTED but will   
not include anything related to        
arbitration. The request to depose Dr. 
Soltz is GRANTED. The request for any  
employment agreements with Dr. Benke   
and any employment agreements with Dr. 
Neuman are GRANTED or otherwise        
DENIED. Motion to compel discovery is  
GRANTED  to include responding to the  
4 interrogatories unless the parties   
agree otherwise. Parties are to inform 
the court about conversations they     
have regarding what will be turned     
over and how                           
this information will be protected.    
Status Hearing set for February 14,    
2019 at 9:30am. MDS                    
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


99 02/08/19 Event Scheduled                        
Event: Status Hearing                  
Date: 02/14/2019    Time: 9:30 am      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 
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100 02/12/19 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  02/12/2019  09:07:49.07      


        0.00             
       0.00 


101 02/14/19 Event Resulted:                        
The following event: Status Hearing    
scheduled for 02/14/2019 at 9:30 am    
has been resulted as follows:          
                                       
Result: Status Hearing Held.           
Courtsmart. Plaintiff's Attorney's     
John B Williams and Bonny Forrest      
present. Defendant's Attorney's Thomas 
Hentoff, Alexander Kasner, Krystal     
Commons, Barbara Wahl and Karen Carr   
present. Parties presented copies of   
the proposed protective orders to the  
court. The court took a brief recess   
for review of the proposed protective  
orders.  Defendant will file the       
supplement within one week and         
plaintiff will respond 3 weeks after   
that.  Defendant Sibley Austin will    
not file a supplement. Defendant       
Sibley Austin will attend the          
depositions that the court has         
ordered. Attorney Hentoff to email     
chambers a word document that includes 
the handwritten edits. Status Hearing  
set for May 8, 2019 at 2:00pm. MDS     
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


102 02/14/19 Event Scheduled                        
Event: Status Hearing                  
Date: 05/08/2019    Time: 2:00 pm      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


103 02/15/19 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  02/15/2019  08:55:27.02      


        0.00             
       0.00 


104 02/15/19 Order Sua Sponte entering protective   
order governing certain anti-slapp     
discovery Entered on Docket. signed in 
chambers. efiled on 2/15/19. 7 pages.  
WNA.                                   


        0.00             
       0.00 


105 02/15/19 Scheduling and Protective Order        
Governing Certain Anti-Slapp Discovery 
Filed.  Signed by Judge Puig-Lugo on   
02/15/2019.  Submitted 02/15/2019      
15:36. jd                              


        0.00             
       0.00 
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106 02/21/19 Contested Motion to Compel Arbitration 
of Claims in First Supplemental        
Complaint. Filed. Submitted.           
02/21/2019 17:14. ncv.                 
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);  Receipt: 421402  Date:   
03/01/2019                             


       20.00             
       0.00 


107 03/07/19 Plaintiffs' Opposition to Hoffman's   
and Sidley's Motion to Compel         
Arbitration Filed. submitted          
03/07/2019 15:33. hvw                 
Attorney: FORREST, BONNY ()           
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)


        0.00             
       0.00 


108 03/07/19 Plaintiffs' Opposition to APA's First  
Motion to Compel Arbitration in        
Relation to the Original Complaint     
Filed. submitted 03/07/2019 15:39. hvw 
Attorney: FORREST, BONNY ()            
Attorney: FREEH, LOUIS J (332924)      
Attorney: WILLIAMS, Mr JOHN B (257667) 
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


109 03/07/19 Plaintiffs' Opposition to APA's Second 
Motion to Compel Arbitration in        
Relation to Count 11 of the            
Supplemental Complaint Filed.          
submitted 03/07/2019 15:43. hvw        
Attorney: FORREST, BONNY ()            
Attorney: FREEH, LOUIS J (332924)      
Attorney: WILLIAMS, Mr JOHN B (257667) 


        0.00             
       0.00 


110 03/11/19 Putative Intervenor District of        
Columbia's Consent Motion for          
Extension of Time to Intervene and     
Respond to Plaintiffs' Opposed Motion  
to Declare the D.C. Anti-Slapp Act     
Void and Unconstitutional Filed.       
Submitted 03/12/2019 10:55. ajm        
Attorney: SAINDON, Mr ANDREW J (456987)
DISTRICT OF COLUMBIA                   
(Witness/NonParty);                    


        0.00             
       0.00 


111 03/11/19 Notice of Appearance Filed. Submitted 
03/11/2019 16:41. ajm                 
Attorney: RICH, ROBERT (1016908)      
DISTRICT OF COLUMBIA                  
(Witness/NonParty);                   


        0.00             
       0.00 
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112 03/14/19 Defendant American Psychological       
Association's Reply in Further Support 
of its Contested Motion to Compel      
Arbitration of Claims in Complaint     
Filed. Submitted 03/14/2019 16:52. ajm 
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);                           


        0.00             
       0.00 


113 03/14/19 Defendant American Psychological       
Association's Reply in Further Support 
of its Contested Motion to Compel      
Arbitration of Claims in First         
Supplemental Complaint Filed.          
Submitted 03/14/2019 16:53. ajm        
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);                           


        0.00             
       0.00 


114 03/14/19 Reply Brief in Support of Defendant    
Sidley Austin, LLP. Sidley Austin      
(DC), LLP and David H. Hoffman's       
Contested Motion to Compel             
Arbitration. Filed. Submitted.         
03/14/2019 18:02. ncv.                 
Attorney: HENTOFF, Mr THOMAS G (438394)


        0.00             
       0.00 


115 03/19/19 Order Granting Motion to Intervene     
Entered on the Docket. signed in       
chambers by Judge Puig-Lugo. Efiled on 
3/19/19. 2 pages. WNA.                 


        0.00             
       0.00 


116 03/19/19 Order Granting Motion to Intervene.  
Signed by J/Puig-Lugo on 03/19/2019. 
Submitted on 03/19/2019 09:59 sv     


        0.00             
       0.00 


117 03/21/19 Defendant American Psychological       
Association's Contested Special Motion 
to Dismiss Count 11 of the             
Supplemental Complaint Under the D.C.  
Anti-Slapp Act, D.C. Code § 16-5502    
Filed. Submitted on 03/21/2019 14:50 sv
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);  Receipt: 423525  Date:   
03/22/2019                             


       20.00             
       0.00 


118 03/21/19 Defendants Sidley Austin LLP, Sidley   
Austin (DC) LLP, and David H.          
Hoffman's Contested Motion to Compel   
Arbitration of Count 11 of the First   
Supplemental Complaint Filed.          
submitted 03/21/2019 16:31. hvw        
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);  Receipt: 423550  
Date: 03/22/2019                       


       20.00             
       0.00 
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119 03/21/19 Defendants Sidley AUstin LLP, Sidley   
AUstin (DC) LLP, and David H.          
Hoffman's Contested Special Motion to  
Dismiss Count 11 of the First          
Supplemental Complaint Under the       
District of Columbia Anti-Slapp Act,   
D.C. Code § 16-5502 Filed. Submitted   
on 03/21/2019 16:51 sv                 
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);  Receipt: 423603  
Date: 03/23/2019                       


       20.00             
       0.00 


120 03/21/19 Additional eFiling Document to        
Defendants Disley AUstin LLP, Sidley  
AUstin (DC) LLP, and David H.         
Hoffman's Contested Special Motion to 
Dismiss Count 11 of the First         
Supplemental Complaint Under the      
District of Columbia Anti-Slapp Act,  
D.C. Code § 16-5502 Filed. Submitted  
on 03/21/2019 16:51 sv                


        0.00             
       0.00 


121 03/25/19 Contested Motion by Non-Party Stepehn  
Soldz for Limited Protective Order     
Filed. Submitted on 03/25/2019 11:29 sv
Attorney: MARSTON, JOHN P (493012)     
STEPHEN BEHNKE (Plaintiff);  Receipt:  
423730  Date: 03/26/2019               


       20.00             
       0.00 


122 03/25/19 Additional eFiling Document to         
Contested Motion by Non-Party Stepehn  
Soldz for Limited Protective Order     
Filed. Submitted on 03/25/2019 11:29 sv


        0.00             
       0.00 


123 03/25/19 Notice of Appearance Filed. Submitted 
on 03/25/2019 11:31 sv                
Attorney: RENZLER, NICHOLAS M (983359)


        0.00             
       0.00 


124 03/25/19 Notice Entering Limited/Temporary      
Appearance Filed. Submitted 03/25/2019 
11:23am.  ae                           
Attorney: MARSTON, JOHN P (493012)     


        0.00             
       0.00 


125 03/26/19 Order Granting Motions to compel       
Arbitration Entered on the Docket.     
signed in chambers by Judge Puig-Lugo. 
Efiled on 3/26/19. 3 pages. WNA.       


        0.00             
       0.00 


126 03/26/19 Order Granting Motions to compel     
Arbitration  signed J/Puig-Lugo.  on 
3/26/19. ae                          


        0.00             
       0.00 
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127 03/26/19 Plaintiffs' Notice of an Unopposed     
Motion for the Court to Extend Time to 
Respond to Anti-Slapp Motions and to   
Establish a Consolidated Briefing      
Schedule for Anti-Slapp Issues Filed.  
submitted 03/26/2019 18:40. hvw        
Attorney: FREEH, LOUIS J (332924)      
Attorney: WILLIAMS, Mr JOHN B (257667) 
Attorney: FORREST, BONNY ()  Receipt:  
423899  Date: 03/27/2019               


       20.00             
       0.00 


128 03/26/19 Additional eFiling Document to         
Plaintiffs' Notice of an Unopposed     
Motion for the Court to Extend Time to 
Respond to Anti-Slapp Motions and to   
Establish a Consolidated Briefing      
Schedule for Anti-Slapp Issues Filed.  
submitted 03/26/2019 18:40. hvw        


        0.00             
       0.00 


129 03/26/19 Motion for Admission  Pro Hac Vice of 
David A. Kluft Filed. Submitted       
03/26/2019 11:59am.  ae               
Attorney: MARSTON, JOHN P (493012)    
Receipt: 423928  Date: 03/27/2019     


       20.00             
       0.00 


130 03/26/19 Motion for Admission Pro Hac Vice of   
Andrew B. Loewenstein Filed. Submitted 
03/26/2019 12:04pm.  ae                
Attorney: MARSTON, JOHN P (493012)     
Receipt: 423931  Date: 03/27/2019      


       20.00             
       0.00 


131 03/27/19 Defendant Sidley Austin LLP, Sidley    
Austin (DC) LLP, and David H.          
Hoffman's Contested Motion for a       
Protective Order Striking Plaintiff's  
Document Subpoena to Non-Party Dr.     
Stephen Soldz Filed. Submitted on      
03/27/2019 16:56 sv                    
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP - DC (Defendant);    
Receipt: 423978  Date: 03/28/2019      


       20.00             
       0.00 


132 03/27/19 Additional eFiling Document to        
Defendant Sidley Austin LLP, Sidley   
Austin (DC) LLP, and David H.         
Hoffman's Contested Motion for a      
Protective Order Striking Plaintiff's 
Document Subpoena to Non-Party Dr.    
Stephen Soldz Filed. Submitted on     
03/27/2019 16:56 sv                   


        0.00             
       0.00 
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133 03/28/19 Defendants' Opposition to Plaintiffs'  
"Unopposed" Motion for the Court to    
Extend Time to Respond to Anti-Slapp   
Motions and to Establish a             
Consolidated Briefing Schedule for     
Anti-Slapp Issues Filed. submitted     
03/28/2019 15:20. hvw                  
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


134 03/29/19 Order Granting Motions to Admit        
Attorney Pro Hac Vice Entered on the   
Docket. signed in chambers by Judge    
Puig-Lugo. Efiled on 3/29/19. 2 pages. 
WNA.                                   


        0.00             
       0.00 


135 03/29/19 Order Granting Motions to Admit      
Attorney Pro Hac Vice. Signed by     
J/Puig-Lugo on 03/29/2019. Submitted 
on 03/29/2019 13:32 sv               


        0.00             
       0.00 


136 04/01/19 Order Granting Motion to  Extend time  
to respond to pending motions. signed  
in chambers by Judge Puig-Lugo. Efiled 
on 4/1/19. 4 pages. WNA.               


        0.00             
       0.00 


137 04/01/19 Order Granting in Part Plaintiffs'    
Notice of an Unopposed Motion for the 
Court to Extend Time to Respond to    
Anti-SLAPP Motions and to Establish a 
Consolidated Briefing Schedule for    
Anti-SLAPP Issues signed by Judge     
Hiram E. Puig-Lugo on 4/1/2019.       
submitted 04/01/2019 12:31. hvw       


        0.00             
       0.00 


138 04/01/19 Plaintiffs' Reply to Defendants'      
Oposition to Motion to Extend Time to 
Respond to Anti-Slapp Motions and to  
Establish a Consolidated Briefing     
Schedule for Anti-Slapp Issues Filed. 
submitted 04/01/2019 11:11. hvw       
Attorney: FORREST, BONNY ()           
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);                          


        0.00             
       0.00 


JA27







Date:         Docket Sheet Page:04/07/2020 10:52:09.1 27


CRTR5925             Detail


2017 CA 005989 B   BEHNKE, STEPHEN et al  Vs. SIDLEY AUSTIN LLP et al


No. Date of Pleadings Filed, Orders and Decrees Amount Owed/    
Amount Dismissed


Balance Due
Journal Book-Page-Nbr Ref Nbr


139 04/03/19 The District of Columbia's Consent     
Motion to Intervene as of Right and to 
Extend the Time to Respond Filed.      
Submitted on 04/03/2019 11:57 sv       
Attorney: SAINDON, Mr ANDREW J (456987)
DISTRICT OF COLUMBIA                   
(Witness/NonParty);                    


        0.00             
       0.00 


140 04/04/19 Defendant American Psychological      
Association's Consent to Contested    
Motion by Non-Party Stephen Soldz for 
Limited Protective Order Filed.       
Submitted 04/04/2019 15:13. ajm       
Attorney: WAHL, Ms BARBARA S (297978) 
AMERICAN PSYCHOLOGICAL ASSOCIATION    
(Defendant);                          


        0.00             
       0.00 


141 04/04/19 Additional eFiling Document to        
Defendant American Psychological      
Association's Consent to Contested    
Motion by Non-Party Stephen Soldz for 
Limited Protective Order Filed.       
Submitted 04/04/2019 15:13. ajm       
Attorney: WAHL, Ms BARBARA S (297978) 


        0.00             
       0.00 


142 04/08/19 Order Granting Motion to Intervene     
Entered on the Docket. signed in       
chambers by Judge Puig-Lugo. Efiled on 
4/8/19. 2 pages. WNA,                  


        0.00             
       0.00 


143 04/08/19 Order Granting The District of         
Columbia's Consent Motion to Intervene 
as of Right  and to Extend the Time to 
Respond Signed by Judge Puig-Lugo on   
04/08/2019. Submitted 04/08/2019 09:59 
jhcs.                                  


        0.00             
       0.00 


144 04/08/19 Order Granting the District of         
Columbia's Consent Motion to Intervene 
as of Right and to Extend the Time to  
Respond submitted 04/08/2019 09:59.    
ajm. Signed by Judge Puig-Lugo on      
April 8, 2019.                         


        0.00             
       0.00 


145 04/08/19 Plaintiffs' Consolidated Opposition    
to: 1) Motions for Protective Order by 
Non-Party Stephen Soldz and Defendants 
Sidley Austin and David Hoffman, and   
2) APA's April 4 Praecipe Filed.       
Submitted 04/08/2019 16:12 jhcs.       
Attorney: FREEH, LOUIS J (332924)      
Attorney: WILLIAMS, Mr JOHN B (257667) 
Attorney: FORREST, BONNY ()            
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff);                           


        0.00             
       0.00 
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146 04/15/19 Reply Brief in Support of Defendants   
Sidley Austin LLP, Sidley Austin (DC)  
LLP, and David H. Hoffman's Contested  
Motion for a Protective Order Striking 
Plaintiffs' Document Subpoena to       
Non-Party Dr. Stephen Soldz Filed.     
submitted 04/15/2019 10:21. hvw        
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);                   


        0.00             
       0.00 


147 04/15/19 Reply in Support of Contested Motion   
by Non-Party Stephen Soldz for Limited 
Protective Order Filed. submitted      
04/15/2019 10:35. hvw                  
Attorney: MARSTON, JOHN P (493012)     


        0.00             
       0.00 


148 04/15/19 American Psychological Association's   
Reply in Support of Motion for         
Protective Order Filed by the Sidley   
Defendants and for Limited Protective  
Order by Third Party Dr. Stephen Soldz 
Filed. submitted 04/15/2019 11:43. hvw 
Attorney: WAHL, Ms BARBARA S (297978)  
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);                           


        0.00             
       0.00 


149 04/22/19 Order Granting in Part Motion for      
protective order and Denying as moot   
motion to strike document subpoena     
Entered on the Docket. signed in       
chambers by Judge Puig-Lugo. efiled on 
4/22/19. 3 pages.                      


        0.00             
       0.00 


150 04/22/19 Order Granting in Part the Contested  
Motion by Non-Party Stephen Soldz for 
Limited Protective Order signed by    
J/Puig-Lugo on April 22, 2019.        
Submitted 04/22/2019 12:10. kd        


        0.00             
       0.00 


151 04/22/19 Joint Motion to Extend Deadlines       
Filed. Submitted 04/22/2019 21:42. kd  
Attorney: HENTOFF, Mr THOMAS G (438394)
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff); SIDLEY AUSTIN LLP         
(Defendant); SIDLEY AUSTIN LLP - DC    
(Defendant); AMERICAN PSYCHOLOGICAL    
ASSOCIATION (Defendant); DAVID H.      
HOFFMAN (Defendant);  Receipt: 426082  
Date: 04/23/2019                       


       20.00             
       0.00 


152 04/23/19 Order Granting Motion to  Extend       
Deadlines Entered on the Docket.       
signed in chambers by Judge Puig-Lugo. 
Efiled on 4/23/19. 2 pages. WNA.       


        0.00             
       0.00 
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153 04/23/19 Event Resulted:                        
The following event: Status Hearing    
scheduled for 05/08/2019 at 2:00 pm    
has been resulted as follows:          
                                       
Result: Status Hearing Continued       
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


154 04/23/19 Event Scheduled                        
Event: Status Hearing                  
Date: 09/06/2019    Time: 11:30 am     
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


155 04/23/19 Order Granting Joint Motion to Extend 
Deadlines. Signed by Judge H.         
Puig-Lugo on 04/23/2019. Submitted.   
04/23/2019 12:00. ncv.                


        0.00             
       0.00 


156 04/24/19 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  04/24/2019  06:49:55.82      


        0.00             
       0.00 


157 09/03/19 Praecipe for Status Update Filed.    
Submitted 09/03/2019 15:02. kd       
Attorney: WAHL, Ms BARBARA S (297978)
Mr THOMAS G HENTOFF (Attorney) on    
behalf of SIDLEY AUSTIN LLP - DC     
(Defendant); Ms BARBARA S WAHL       
(Attorney) on behalf of AMERICAN     
PSYCHOLOGICAL ASSOCIATION (Defendant)


        0.00             
       0.00 


158 09/04/19 Praecipe Regarding 09/06/2019 Status  
Conference Filed 09/04/2019 16:02 TB  
Attorney: FORREST, BONNY ()           
Attorney: FREEH, LOUIS J (332924)     
Attorney: WILLIAMS, Mr JOHN B (257667)


        0.00             
       0.00 


159 09/06/19 Event Resulted:                        
The following event: Status Hearing    
scheduled for 09/06/2019 at 11:30 am   
has been resulted as follows:          
                                       
Result: Status Hearing Held.           
Courtsmart (317). Attorneys Forrest    
and Kitton present for the plaintiff.  
Attorneys Hentoff and Kasner present   
for the Sidley defendants. Attorneys   
Wahl and Carr present for the American 
Pyschological Association. Attorney    
Saindon present for DC.  The parties   
have until 11/15/19 to file an         
opposition to the respective pending   
motions. All replies will be due by    
12/13/19. Responses to the replies are 
due by 12/20/19. Case set for a status 
hearing on the protective order issue  
on 11/1/19 at 2:00 p.m.                
Judge: PUIG-LUGO, HIRAM E    Location: 


        0.00             
       0.00 
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160 09/06/19 Event Scheduled                        
Event: Status Hearing                  
Date: 11/01/2019    Time: 2:00 pm      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


161 09/09/19 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  09/09/2019  08:24:18.65      


        0.00             
       0.00 


162 09/13/19 Defendants' Opposed Motion for Entry   
of Order Filed 09/13/2019 17:15. TB    
Attorney: VILLA, Mr JOHN K (220392)    
Attorney: HENTOFF, Mr THOMAS G (438394)
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: CARR, KAREN ELLIS (975480)   
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          
Receipt: 438108  Date: 09/16/2019      


       20.00             
       0.00 


163 09/13/19 Additional eFiling Document to         
Defendants' Opposed Motion for Entry   
of Order Filed 09/13/2019 17:15. TB.   
Attorney: VILLA, Mr JOHN K (220392)    
Attorney: HENTOFF, Mr THOMAS G (438394)
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: CARR, KAREN ELLIS (975480)   
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); AMERICAN  
PSYCHOLOGICAL ASSOCIATION (Defendant); 
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


164 09/16/19 Plaintiffs' Opposition to Defendants'  
Opposed Motion for Entry of Order      
Filed. Submitted 09/16/2019 10:44. kd  
Attorney: KITTON, FARA N. (1007793)    
FARA N. KITTON (Attorney) on behalf of 
STEPHEN BEHNKE, L. MORGAN BANKS III,   
DEBRA L. DUNIVIN, LARRY C. JAMES,      
RUSSELL NEWMAN (Plaintiff)             


        0.00             
       0.00 


165 09/17/19 Order Granting in Part Motion to Enter 
Order Entered on the Docket. signed in 
chambers by Judge Puig-Lugo. Efiled on 
9/17/19. WNA                           


        0.00             
       0.00 


166 09/17/19 Ordered That Defendants' Opposed      
Motion For Entry Of Order Is Granted  
signed by J/Puig-Lugo. submitted      
09/17/2019 15:12. nb                  


        0.00             
       0.00 
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167 09/24/19 Order Clarifying Availability of Judge 
and Directing Parties to Resolve       
Disputes on their own Entered on       
Docket 9/24/2019. Signed in chambers.  
Filed and served via CaseFileXpress.   
MB.                                    


        0.00             
       0.00 


168 09/24/19 Order Clarifying Availability of Judge 
and Directing Parties to Resolve       
Disputes on their own signed by Judge  
Hiram Puig-Lugo on 9/24/2019.          
submitted 09/24/2019 16:11. hvw        


        0.00             
       0.00 


169 09/25/19 Order Sua Sponte Vacating in Part      
2/8/19 Order and Limiting Discovery to 
Documents Already Produced or          
Requested (no depositions) Entered on  
Docket 9/25/2019. Signed in chambers.  
Filed and served via CaseFileXpress.   
MB.                                    


        0.00             
       0.00 


170 09/25/19 Order Vacating the Court's February  
08, 2019 Order signed by J/Puig-Lugo 
on 09/25/2019. Submitted 09/25/2019  
11:33. TB                            


        0.00             
       0.00 


171 10/25/19 Praecipe to Withdraw/Strike Appearance 
Filed. submitted 10/25/2019 10:46. NB  
Attorney: RICH, ROBERT (1016908)       
DISTRICT OF COLUMBIA (Intervenor);     


        0.00             
       0.00 


172 10/31/19 Praecipe to Enter Appearance Filed.   
Submitted 10/31/2019 14:53. chd       
Attorney: CLARE, Mr THOMAS A (461964) 
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);                          


        0.00             
       0.00 


173 11/01/19 Event Resulted:                        
The following event: Status Hearing    
scheduled for 11/01/2019 at 2:00 pm    
has been resulted as follows:          
                                       
Result: Status Hearing Held.           
(COURTSMART).  Atty Forrest and        
Williams present on behalf of the      
Plaintiff.  Attys Forman, Wahl and     
Kasner present on behalf of the        
Defendants.  The parties will submit   
three proposed dates for a motions     
hearing to chambers.  km//jhep         
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 
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174 11/15/19 Intervenor the District of Columbia's  
Brief in Support of the Anti-SLAPP Act 
of 2010 Filed 11/15/2019 08:56. TB     
Attorney: AMARILLAS, FERNANDO (974858) 
Attorney: SAINDON, Mr ANDREW J (456987)
DISTRICT OF COLUMBIA (Intervenor);     


        0.00             
       0.00 


175 11/15/19 Plaintiffs' Consolidated Opposition to 
Defendants' Second Set of Contested    
Special Motions to Dismiss Filed March 
21, 2019 Under The District of         
Columbia Anti-SLAPP Act, D.C.Code      
16-5502 Filed 11/15/2019 14:04 TB      
Attorney: FORREST, BONNY ()            
Attorney: CLARE, Mr THOMAS A (461964)  
Attorney: WILLIAMS, Mr JOHN B (257667) 
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


176 11/15/19 Additional eFiling Document to         
Plaintiffs' Consolidated Opposition to 
Defendants' Second Set of Contested    
Special Motions to Dismiss Filed March 
21, 2019 Under The District of         
Columbia Anti-SLAPP Act, D.C.Code      
16-5502 Filed 11/15/2019 14:04 TB      


        0.00             
       0.00 


177 11/15/19 MEMORANDUM OF POINTS AND AUTHORITIES   
IN OPPOSITION TO PLAINTIFFS' OPPOSED   
MOTION TO DECLARE THE D.C. ANTI-SLAPP  
STATUTE UNCONSTITUTIONAL Filed.        
submitted 11/15/2019 17:52. NB         
Attorney: HENTOFF, Mr THOMAS G (438394)
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


178 11/15/19 Additional eFiling Document to         
MEMORANDUM OF POINTS AND AUTHORITIES   
IN OPPOSITION TO PLAINTIFFS' OPPOSED   
MOTION TO DECLARE THE D.C. ANTI-SLAPP  
STATUTE UNCONSTITUTIONAL Filed.        
submitted 11/15/2019 17:52. NB         
Attorney: HENTOFF, Mr THOMAS G (438394)
DAVID H. HOFFMAN (Defendant);          


        0.00             
       0.00 


179 11/18/19 Plaintiffs' Consolidated Opposition to 
Defendants' First Set of Contested     
Special Motions to Dismiss Filed       
Ocotober 13, 2017 Under The District   
of Columbia Anti-SLAPP Act, D.C. Code  
16-5502 Filed 11/18/2019 10:54. TB     
Attorney: FORREST, BONNY ()            
Attorney: CLARE, Mr THOMAS A (461964)  
Attorney: WILLIAMS, Mr JOHN B (257667) 


        0.00             
       0.00 
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180 11/18/19 Additional eFiling Document to         
Plaintiffs' Consolidated Opposition to 
Defendants' First Set of Contested     
Special Motions to Dismiss Filed       
Ocotober 13, 2017 Under The District   
of Columbia Anti-SLAPP Act, D.C. Code  
16-5502 Filed 11/18/2019 10:54. TB     


        0.00             
       0.00 


181 11/21/19 Consent Motion to Exceed Page Limit.  
Filed. Submitted. 11/21/2019 12:29    
ncv.                                  
Attorney: KITTON, FARA N. (1007793)   
STEPHEN BEHNKE (Plaintiff); L. MORGAN 
BANKS III (Plaintiff); DEBRA L.       
DUNIVIN (Plaintiff); LARRY C. JAMES   
(Plaintiff); RUSSELL NEWMAN           
(Plaintiff);  Receipt: 443746  Date:  
11/21/2019                            


       20.00             
       0.00 


182 11/21/19 Additional eFiling Document to Consent 
Motion to Exceed Page Limit. Filed.    
Submitted. 11/21/2019 12:29 ncv.       
Attorney: KITTON, FARA N. (1007793)    


        0.00             
       0.00 


183 11/22/19 Order Granting Motion to Exceed Page   
Limit Entered on the Docket. signed in 
chambers by Judge Puig-Lugo. WNA       


        0.00             
       0.00 


184 11/22/19 Order Granting Plaintiff's Consent  
Motion to Exceed Page Limit Filed.  
Signed and Submitted by J/Puig-Lugo 
11/22/2019 09:43. chd               


        0.00             
       0.00 


185 12/13/19 Plaintiffs' Consolidated Reply in      
Support of Their Motion to Declare the 
D.C. Anti-SLAPP Act Void and/or        
Unconstitutional Filed 12/13/2019      
12:07. TB                              
Attorney: FORREST, BONNY ()            
Attorney: WILLIAMS, Mr JOHN B (257667) 
STEPHEN BEHNKE (Plaintiff); L. MORGAN  
BANKS III (Plaintiff); DEBRA L.        
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff);                           


        0.00             
       0.00 


186 12/13/19 Defendant American Psychological      
Association's Reply in Support of Its 
Contested Special Motino to Dismiss   
the Complaint Under the D.C.          
Anti-SLAPP Act, D.C. Code 16-5502     
Filed 12/13/2019 18:49. TB            
Attorney: WAHL, Ms BARBARA S (297978) 
Attorney: CARR, KAREN ELLIS (975480)  
AMERICAN PSYCHOLOGICAL ASSOCIATION    
(Defendant);                          


        0.00             
       0.00 
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187 12/13/19 Additional eFiling Document to        
Defendant American Psychological      
Association's Reply in Support of Its 
Contested Special Motino to Dismiss   
the Complaint Under the D.C.          
Anti-SLAPP Act, D.C. Code 16-5502     
Filed 12/13/2019 18:49. TB            
Attorney: WAHL, Ms BARBARA S (297978) 
Attorney: CARR, KAREN ELLIS (975480)  
AMERICAN PSYCHOLOGICAL ASSOCIATION    
(Defendant);                          


        0.00             
       0.00 


188 12/13/19 Defendant American Psychological       
Association's Reply in Further Support 
of Its Contested Special Motion to     
Dismiss Count 11 of the Supplemental   
Complaint Under the D.C. Anti-SLAPP    
Act, D.C. Code 16-5502 Filed           
12/13/2019 18:52. TB                   
Attorney: WAHL, Ms BARBARA S (297978)  
Attorney: CARR, KAREN ELLIS (975480)   
AMERICAN PSYCHOLOGICAL ASSOCIATION     
(Defendant);                           


        0.00             
       0.00 


189 12/13/19 Reply in Support of Defendants Sidley  
Austin LLP, Sidley Austin (DC) LLP,    
and David Hoffman's Contested Special  
Motion to Dismiss Under the District   
of Columbia Anti-SLAPP Act, D.C. Code  
16-5502 Filed 12/13/2019 20:36. TB     
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);                   


        0.00             
       0.00 


190 12/13/19 Additional eFiling Document to Reply   
in Support of Defendants Sidley Austin 
LLP, Sidley Austin (DC) LLP, and David 
Hoffman's Contested Special Motion to  
Dismiss Under the District of Columbia 
Anti-SLAPP Act, D.C. Code 16-5502      
Filed 12/13/2019 20:36. TB             
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);                   


        0.00             
       0.00 


191 12/13/19 Reply in Support of Defendants Sidley  
Austin LLP, Sidley Austin (DC) LLP,    
and David H. Hoffman's Contested       
Special Motion to Dismiss Count 11 of  
the First Supplemental Compaint Under  
The District of Columbia Anti-SLAPP    
Act, D.C. Code 16-5502 Filed           
12/13/2019 20:39. TB                   
Attorney: HENTOFF, Mr THOMAS G (438394)
SIDLEY AUSTIN LLP (Defendant); SIDLEY  
AUSTIN LLP - DC (Defendant); DAVID H.  
HOFFMAN (Defendant);                   


        0.00             
       0.00 
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192 01/09/20 Praecipe Filed. Submitted 01/09/2020 
10:12am.  ae                         
Attorney: WAHL, Ms BARBARA S (297978)


        0.00             
       0.00 


193 01/09/20 Additional eFiling Document to       
Praecipe Filed. Submitted 01/09/2020 
10:12am.  ae                         


        0.00             
       0.00 


194 01/23/20 Event Scheduled                        
Event: Motion Hearing                  
Date: 02/21/2020    Time: 2:00 pm      
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


195 01/23/20 Order Denying Motion to declare as     
void and unconstitutional the D.C.     
Anti-SLAPP Act of 2010 Entered on the  
Docket 1/23/2020. Signed in chambers.  
Filed and served via CaseFileXpress.   
MB.                                    


        0.00             
       0.00 


196 01/23/20 Order Denying Plaintiffs¿ Opposed     
Motion to Declare the D.C. Anti-SLAPP 
Act Void and Unconstitutional signed  
by J/Puig-Lugo on 01/23/2020.         
Submitted on 01/23/2020 09:56. KT     


        0.00             
       0.00 


197 02/19/20 Order Sua Sponte to Reschedule Hearing 
 Entered on Docket. signed in chambers 
by Judge Puig-Lugo. Efiled on          
2/19/2020. WNA                         


        0.00             
       0.00 


198 02/19/20 Event Resulted:                        
The following event: Motion Hearing    
scheduled for 02/21/2020 at 2:00 pm    
has been resulted as follows:          
                                       
Result: Event Cancelled                
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 317                          


        0.00             
       0.00 


199 02/19/20 Event Scheduled                        
Event: Motion Hearing                  
Date: 02/21/2020    Time: 11:00 am     
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 302                          


        0.00             
       0.00 


200 02/19/20 Ordered that the parties appear at   
11:00 a.m. on February 21, 2020 in   
courtroom 302 for a Motions Hearing  
signed by J/Puig-Lugo on 02/19/2020. 
submitted 02/19/2020 16:42.  mw      
                                     


        0.00             
       0.00 
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201 02/20/20 Notice of Hearing Mailed Next Business 
Day                                    
                                       
Notice Of Hearing                      
Sent on:  02/20/2020  08:19:58.48      


        0.00             
       0.00 


202 02/21/20 Event Resulted:                        
The following event: Motion Hearing    
scheduled for 02/21/2020 at 11:00 am   
has been resulted as follows:          
                                       
Result: Motion Hearing Held.           
Courtsmart. (302) Plaintiff Attorneys  
Clare, Williams, Forrest, and Oliveri  
present.  Defendant Attorneys Hentoff  
and Wahl present.  Parties argued the  
merits of the pending motion.  Ruling  
and order to be issued from chambers.  
Judge: PUIG-LUGO, HIRAM E    Location: 
Courtroom 302                          


        0.00             
       0.00 


203 03/11/20 Order Granting Defendants' Four       
Sepcial Motions to Dismiss Entered on 
the Docket. Signed in chambers by     
Judge Puig-Lugo. Efiled on 3/11/2020. 
WNA                                   


        0.00             
       0.00 


204 03/11/20 Order Granting Defendants' Four      
Sepcial Motions to Dismiss signed by 
Judge Puig-Lugo submitted 03/11/2020 
14:54PM. kc.                         


        0.00             
       0.00 


205 03/12/20 Amended Order Granting Defendants'     
Four Special Motions to Dismiss        
Entered on the Docket. Signed in       
chambers by Judge Puig-Lugo. Efiled on 
3/12/2020. WNA                         


        0.00             
       0.00 


206 03/12/20 AMENDED ORDER. Signed by Judge        
Puig-Lugo. Submitted 03/12/2020 09:52 
mq                                    


        0.00             
       0.00 


207 03/25/20 Consent Joint Motion to Defer          
Applications for Attorneys' Fees and   
Costs Pursuant to  the D.C. Anti-Slapp 
Act, D.C. Code 16-55043(a) Filed.      
Submitted 03/25/2020 16:33. chd        
Attorney: WILLIAMS, Mr JOHN B (257667) 
STEPHEN BEHNKE (Plaintiff); DEBRA L.   
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff); SIDLEY AUSTIN LLP - DC    
(Defendant); AMERICAN PSYCHOLOGICAL    
ASSOCIATION (Defendant);  Receipt:     
453966  Date: 03/26/2020               


       20.00             
       0.00 
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208 03/25/20 Additional eFiling Document to Consent 
Joint Motion to Defer Applications for 
Attorneys' Fees and Costs Pursuant to  
the D.C. Anti-Slapp Act, D.C. Code     
16-55043(a) Filed. Submitted           
03/25/2020 16:33. chd                  
Attorney: WILLIAMS, Mr JOHN B (257667) 
STEPHEN BEHNKE (Plaintiff); DEBRA L.   
DUNIVIN (Plaintiff); LARRY C. JAMES    
(Plaintiff); RUSSELL NEWMAN            
(Plaintiff); SIDLEY AUSTIN LLP - DC    
(Defendant); AMERICAN PSYCHOLOGICAL    
ASSOCIATION (Defendant);               


        0.00             
       0.00 


209 03/27/20 Order Granting Motion to  Extend       
Deadline to File Attorney's Fees       
Entered on the Docket. Signed in       
chambers by Judge Puig-Lugo. Efiled on 
3/27/2020. WNA                         


        0.00             
       0.00 


210 03/27/20 Order Granting Consent Joint Motion to 
Defer Applications for Attorney's Fees 
and Costs Filed. Signed and Submitted  
by J/Puig-Lugo 03/27/2020 12:56. chd   


        0.00             
       0.00 


211 04/06/20 Notice of Appeal Filed. Submitted      
04/06/2020 11:21. chd                  
Attorney: WILLIAMS, Mr JOHN B (257667) 
L. MORGAN BANKS III (Plaintiff); DEBRA 
L. DUNIVIN (Plaintiff); LARRY C. JAMES 
(Plaintiff);  Receipt: 454412  Date:   
04/06/2020                             


      100.00             
       0.00 


Totals By: Cost             
     700.00 


            
       0.00 


Information             
       0.00 


            
       0.00 


*** End of Report ***
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COMPLAINT 


I.  NATURE OF THE ACTION 


1. This action is brought by Colonels (Ret.) L. Morgan Banks, III, Debra L. Dunivin, Larry 


C. James and Drs. Russell Newman and Stephen Behnke (collectively, the Plaintiffs) against 


attorney David H. Hoffman (Hoffman) and his law firm Sidley Austin LLP and Sidley Austin 


(DC) LLP (Sidley) and the American Psychological Association (APA) (Hoffman, Sidley and the 


APA collectively, the Defendants). It asserts claims of defamation per se, defamation by 


implication, and false light. 


2. The lawsuit arises from an independent review and report commissioned from Hoffman 


and Sidley by the APA (Hoffman Report or Report)1. The review was prompted and guided by 


claims that, in the aftermath of 9/11, the APA colluded with the Bush administration, the Central 


Intelligence Agency (CIA) and the U.S. military to support torture.  


3. More specifically, the review was sparked by the 2014 publication of those claims in the 


book Pay Any Price: Greed, Power and Endless War by James Risen, who at the time, was a New 


York Times reporter. According to the APA Board of Directors’ resolution authorizing the review, 


it was to consider the claims of collusion and, in particular, to focus on three specific allegations 


made by Risen.  


1 Three versions of the Hoffman Report were published or republished on nine occasions. Publicly 
available copies circulated and published by Hoffman and Sidley and republished by APA include 
a version published on the Times’ website on July 10 
(http://www.nytimes.com/interactive/2015/07/09/us/document-report.html). The APA also 
republished a version of the Report on its website on July 10 (http://www.apa.org/independent-
review/APA-FINAL-Report-7.2.15.pdf), and a revised version on September 4 
(http://www.apa.org/independent-review/revised-report.pdf). For ease of reference, all three will 
be referred to collectively as the Report(s) or Hoffman Report(s). Each of those documents is 
hereby incorporated by reference. Upon request, Plaintiffs will provide the Court with a printed 
copy of each of the Reports and their over 6,000 pages of exhibits.  
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4. Hoffman did not find evidence to support those allegations. As his review proceeded, 


however, it became a fishing expedition spanning decades of events not only within the APA, but 


also within the government, military and CIA. At its end, it resulted in a series of demonstrably 


false and defamatory allegations against the Plaintiffs.  


5. This Complaint will provide concrete examples of the documents and other facts that 


demonstrate Defendants knew those allegations to be false or acted in reckless disregard of their 


truth. However, it is not only their cumulative weight that does the defamatory damage. Binding 


together the Report’s 500-plus pages is an overarching false and defamatory narrative: from 2005 


to 2014, Plaintiffs and others “colluded” to block the APA from taking any effective steps to 


prevent psychologists’ involvement in abusive interrogations.   


6. The Report expressly identifies each Plaintiff by name as being an active partner or 


participant on behalf of the APA or the Department of Defense (DoD) in this collusive joint 


enterprise (Hoffman Report, see for examples pp. 9, 10, 12, 36, 43, 65, 340, 363, 386, 388, 429, 


446).  


7. That narrative was adopted from long-standing critics of the Plaintiffs and the APA on 


whom Hoffman relied heavily during his investigation. Their narrative was driven by two goals: 


banning psychologists from any role in the interrogation process and holding psychologists 


“accountable” for their alleged complicity in torture. Despite having been rebuffed by the Federal 


Bureau of Investigation (FBI), for years they had been advocating for criminal prosecutions of the 


Plaintiffs and others.  


8. Although with more sophistication and nuance, Hoffman and Sidley adopted the core of 


that narrative as their own. As is apparent from statements by those Hoffman and his team 
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interviewed as well as from the Report’s language, he assumed the worst about the Plaintiffs’ 


motives from the start, as had the critics, and then described the facts through that distorting lens.  


9. Consequently, for example, the normal back-and-forth among members of an organization 


who are strongly committed to a point of view becomes “collusion.” A rational disagreement about 


the APA guidelines governing its members’ participation in the interrogation process – should the 


guidelines be detailed about specific interrogation techniques or leave that specificity to the 


military policies the guidelines incorporated? – becomes an effort to allow abuses to continue. 


APA officials’ communication with military psychologists becomes “currying favor” with the 


DoD, rather than fulfilling the officials’ responsibility to serve each of the APA’s constituencies. 


10. Most egregiously, the Hoffman Report aligned perfectly with the critics’ desire for criminal 


prosecutions. As they publicly acknowledged, they urged Hoffman to expand his investigation in 


part to overcome what they perceived as statute-of-limitation obstacles to prosecutions. Although 


Hoffman stated privately to the APA that he found no evidence of criminal activity, the Report 


deployed terms – “collusion,” “joint venture,” “joint enterprise” and “deliberate avoidance” – that 


Hoffman, a former federal prosecutor, knew were drawn from the context of criminal prosecutions.  


https://www.democracynow.org/2014/12/23/weaponizing_health_workers_how_medical_profes


sionals  


11. Predictably, the Report led immediately to renewed and ongoing calls for the Plaintiffs to 


be subjected to criminal and war-crimes prosecution. 


12. At the same time, Hoffman nowhere presents a coherent, much less truthful, description of 


the Plaintiffs’ version of the events he investigated – a version that is not only true, but supported 


by facts in his possession. The military Plaintiffs had worked for years in difficult circumstances, 


often at detention sites, to prevent abuses of the kind that followed 9/11. Soon after news of those 
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horrific abuses emerged, they became directly and energetically involved in drafting policies and 


implementing training and oversight to prohibit and, as far as possible, prevent future abuses. They 


could have played it safe in positions where no one could have falsely accused them of 


countenancing torture. But they did not. They stepped up, and for that Hoffman and their 


professional organization, the APA, have – shamefully – set out to punish them. 


13. The military and the APA Plaintiffs then worked to ensure that the APA guidelines were 


drafted so that military psychologists could use them within the military to support efforts to 


prevent abuses, rather than having the military rebuff them as an interference with its ability to set 


policy for its own officers.  


14. Hoffman nowhere allows that true story to be told. An independent and neutral investigator 


would have done justice to the positions and motives of both sides of these debates.  Instead, from 


the Report’s Executive Summary onwards, Hoffman consistently confines the Plaintiffs only to 


the rebuttal position, just as a prosecutor would in an indictment designed to make a case against 


them (Hoffman Report, pp. 1-4).  


15. As a result, Hoffman failed to follow his charge from the Board to investigate “all the 


evidence” and “to go wherever the evidence leads.” To make the specific allegations described 


below fit his pre-determined narrative, Hoffman cherry-picked evidence, ignored contradictory 


evidence, mischaracterized facts, relied on inferences the facts did not support, and failed to follow 


obvious investigatory leads. As he acknowledged in a meeting with the APA’s Council, its 


governing body, he set out to “make [the] case” to support his conclusions. 


16. That case not only aligned with the critics’ long-standing agenda. It also aligned with the 


desire of some APA Board members to put controversy behind them, and insulate themselves, by 


blaming a “small underbelly” of psychologists who had been “involved in abusive interrogation 


JA240







techniques.” That was the language used by Dr. Nadine Kaslow, chair of the Special Committee 


formed to oversee the investigation, in a media interview after the Report’s release.  


17. To build its case, as this Complaint will demonstrate, the Report relies repeatedly on 


statements of fact that were made with the knowledge that they were false or in reckless disregard 


of whether they were false. Moreover, Defendants’ conduct of the investigation and their actions 


surrounding and after its publication demonstrate that, at a minimum, they acted in reckless 


disregard of the truth both before and after the Report was completed. 


Unprivileged, False and Defamatory Statements in the Report Made with Actual Malice 


18. The Defendants’ engagement letter specified that the Report would be made public and 


that both it and “the work [Hoffman and Sidley] do to gather facts and evidence” would not be 


covered by the attorney-client privilege, except as to documents with a pre-existing privilege. The 


APA had no legal duty to commission the Report or make it public and was not under any threat 


of litigation when it hired Hoffman and Sidley.  


19. The Report makes three primary allegations, each of which is false. It asserts that Plaintiffs 


and others colluded over a series of years by:  


• in 2005, ensuring that the guidelines issued for psychologists involved in the interrogation 


process were no more restrictive than “existing” military guidelines which, Hoffman 


falsely asserts, were too loose to constrain abuses that amounted to torture; 


• from 2006 to 2009, preventing the APA from banning psychologists’ participation in 


national-security interrogations; and   


• from 2001 to 2014, mishandling ethics complaints to protect national-security 


psychologists from censure.  
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20. Each of the three allegations is completely contradicted by documents that were in 


Hoffman’s possession or by information he obtained during his witness interviews. The allegations 


rest, therefore, on the intentional and purposeful omission, distortion, and avoidance of evidence 


that shows them to be false.   


21. For example, among the many other omissions and distortions specified in this Complaint, 


the Report: 


• Omits documents showing that, by 2005, “existing” military interrogation policies 


contained rigorous prohibitions against abusive interrogation methods, including methods 


that Hoffman asserts were permitted. These policies, some of which the military Plaintiffs 


helped to draft, were incorporated by reference into the APA guidelines. The documents 


make nonsense of the Report’s allegation that the Plaintiffs set out to avoid constraining 


abuses. 


• Ignores documentary evidence, and distorts and mischaracterizes testimonial evidence, that 


the proposed ban against psychologists’ participation in the interrogation process was 


debated openly, vigorously, and repeatedly during and beyond the relevant years. 


•  Excludes evidence in his possession about the investigation of the ethics complaints. That 


evidence included, for example, a statement by Dr. Kaslow, the then-APA President and 


later the Chair of the Special Committee, that the most prominent complaint was closed 


only after “as complete and careful a review of the available evidence … as possible.” 


22. In addition to its false and defamatory primary accusations, the Report is rife with many 


other false statements that also show, at best, a reckless disregard for the truth. They are listed in 


Exhibit A and fully incorporated herein by reference. Each of those statements was published with 
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knowledge of its falsity or a reckless disregard for the truth and is contradicted by documents in 


his possession. 


Evidence of Actual Malice from the Conduct of the Investigation 


23. The foundation for Hoffman’s skillfully destructive one-sided brief was laid during the 


investigation. Among other practices that demonstrated at best a reckless disregard for the truth: 


• Hoffman collaborated with and gave preferential treatment to long-time critics of the 


Plaintiffs, promising them confidentiality, relying heavily on them for material, adopting 


their basic narrative of the events at issue, aligning with their desire to expand the 


investigation’s original scope to provide the framework for criminal and war-crimes 


prosecutions, and encouraging the APA to give them access to the Report before it was 


publicly released.   


• Hoffman was told by at least one witness that one of his key witnesses was unreliable and 


that she had fabricated her notes of the PENS meeting, but Hoffman then relies on those 


notes extensively in writing his Report.  


• Defendants failed to warn Plaintiffs that the investigation could be adverse to their 


interests, even after Hoffman knew that it would be.  


• Defendants failed to inform Plaintiffs of the issues that the expanded investigation was 


exploring, even in response to direct questions, thus making it impossible for them to rebut 


the allegations Hoffman was forming. 


• Hoffman purposefully avoided obvious lines of inquiry, including lines suggested by the 


Plaintiffs that would have provided direct exculpatory information.  
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Evidence of Actual Malice from the Defendants’ Conduct After the Report’s Completion 


24. The Board’s actions when it received the Report constituted at best a reckless disregard of 


the truth.  


25. Five members of the APA Board – including Dr. Kaslow, the Chair of the Special 


Committee overseeing the investigation – had been directly and substantially involved in many of 


the events Hoffman mischaracterized, and therefore knew facts that contradicted his assertions. 


Consequently, when the APA Board voted to republish the Report, they either knew those 


assertions were false or acted in reckless disregard of their truth.  


26. In the days following the Board’s receipt of the Report, it continued to give preferential 


treatment to the Plaintiffs’ critics while keeping Plaintiffs in the dark and giving them no effective 


opportunity to respond to the attacks against them. 


27. On June 28, the day after the APA Board received the Report, it gave it to two of the 


Plaintiffs’ long-time critics who had been sources for James Risen’s reporting, and then met with 


them on July 2. In the following days, the critics published in several places their July 2 comments 


to the Board, comments that exaggerated and misstated the Report’s conclusions. 


28. On information and belief, Dr. Steven Soldz republished the Report by giving electronic 


access to Risen before the July 4, 2015, weekend.  


29. On information and belief, Hoffman published the Report to Risen on or about July 7, 


2015.  


30. Throughout the period between receiving the Report and republishing it, the Board gave 


none of the Plaintiffs – including Dr. Behnke, an employee, and Col. James, then a member of the 


APA Council, its governing body – adequate opportunity to respond to the Report’s accusations. 
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Plaintiffs Banks, Dunivin and Newman, all APA members at the time, realized they had been 


attacked only when they read The New York Times article on July 10. 


31. Almost immediately after the Report’s publication, APA members – by no means only the 


Plaintiffs – began to identify its factual omissions and distortions, provide documents and other 


evidence Hoffman ignored, and point out that their statements in interviews had been 


misrepresented. In a June 2016 open letter, nine former APA presidents said the concerns 


expressed by four APA divisions and others included – among other failings – “an apparent failure 


to properly vet” the Report. When the former presidents met with current Board members in 


August 2016, the current members admitted that “the report contains many inaccuracies” and that 


the Board’s response to it had been “impulsive and not thought through.”  


32. Yet for more than a year, despite having been given direct evidence of the falsehoods in 


the Report, Hoffman, Sidley and the APA have taken no effective steps to correct its false 


statements. Although Defendants issued an errata sheet in September 2015 that corrected some 


factual inaccuracies, it corrected none of the serious falsehoods the Plaintiffs have pointed out. 


Instead, Defendants have circled the wagons to protect themselves from blame. In the process, as 


former chairs of the APA Ethics Committee pointed out in an open letter, they have ignored 


potential conflicts between their interests and the interests of the APA as an organization. 


33. In its one significant attempt to address the Report’s problems, in February 2016, the Board 


decided to re-hire Hoffman to review his conclusions about military interrogation policies. So clear 


was the conflict, however, that the Council, the APA’s governing body, advised the Board not to 


rehire to Hoffman and Sidley. The Board ignored that advice, engaging Hoffman to produce a 


“supplemental” report that was due by June 8, 2016. It has still not emerged, and Defendants have 
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failed to make any public statement regarding its status for over a year. Nor have they made any 


statement that would mitigate the damage done to Plaintiffs’ reputations.  


34. As a result of the Defendants’ sustained failure to correct the Report’s false statements, the 


damage to the Plaintiffs’ reputations and livelihoods has not only continued; it has increased. The 


Defendants’ inaction manifests a clear and continued purposeful avoidance of the truth. 


Damages to Plaintiffs 


35. The Report’s accusations immediately cost two Plaintiffs their jobs. The APA fired Dr. 


Behnke as the director of the APA Ethics Office, a position he had held for almost 15 years, without 


notice and without severance. Dr. Newman was forced to resign his positions as Provost and Senior 


Vice President of Academic Affairs of Alliant International University. Neither has been able to 


find full-time employment. 


36. The Report’s false accusations also caused severe damage to what had been the stellar 


professional and personal reputations of all the Plaintiffs. That damage has been public and 


sustained. Because Hoffman’s engagement letter specified that the Report would be made public 


without changes, he was fully aware that his defamatory statements would be republished in the 


echo chamber of the press. In fact, a tidal wave of media coverage ensued. 


37. Sample headlines from articles and editorials based solely on the Report’s assertions make 


clear how the press and the public understood the allegations made in the Report and then 


reinforced by Dr. Kaslow in media interviews: “Psychologists Who Greenlighted Torture” (from 


a New York Times editorial), “Report: Top psychologists bolstered CIA, Pentagon torture,” “US 


torture doctors could face charges after report alleges post-9/11 ‘collusion’,” and “Justice Matters: 


Holding People Who Torture to Account.” 
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38. As some of those headlines indicate, the Report’s over-arching narrative and its use of 


terms implying criminal liability have created an ongoing threat that Plaintiffs will be prosecuted, 


despite Hoffman’s having admitted privately to the APA that he had found no criminal activity. 


Plaintiffs’ critics have relied on the Report to urge criminal prosecutions in the U.S. and war-


crimes prosecutions by the United Nations Committee Against Torture and the International 


Criminal Court.  


II. THE PARTIES AND RELEVANT THIRD PARTIES 


39. Plaintiff Dr. L. Morgan Banks, III is an individual residing at 880 Barber Road, Southern 


Pines, North Carolina 28387. Dr. Banks is a retired Army Colonel with over 37 years of service to 


the nation, for which he was awarded the Legion of Merit. His service included tours in Germany, 


Iraq, and Afghanistan.  He served as a staff advisor and consultant, culminating with his service 


as the Director of Psychological Applications for the United States Army’s Special Operations 


Command. In that position he provided ethical as well as technical oversight for all Army Special 


Operations Psychologists. In a mid-level military position within the DoD hierarchy, Dr. Banks 
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was not in a position to make public or military policy, and he was retired from the military at the 


time of the Hoffman Report. He was not named in James Risen’s book that sparked the Hoffman 


investigation, did not voluntarily interject himself into the controversy surrounding that book, and 


has no access to broad media channels to defend his reputation. Consequently, he is not a public 


figure or limited public figure.  


40. Plaintiff Dr. Stephen Behnke is an individual residing at 624 Maryland Avenue, NE, Apt. 


8, Washington, District of Columbia 20002. Dr. Behnke received training in law from Yale Law 


School, in clinical psychology from the University of Michigan, in divinity from the Harvard 


Divinity School, and in ethics at the Harvard University Program in Ethics and the Professions. 


Dr. Behnke served as Chair of the Board of Directors of the Saks Institute for Mental Health Law, 


Policy, and Ethics at the University of Southern California Gould School of Law, has an 


appointment in the Harvard Medical School Department of Psychiatry, and served as director of 


the American Psychological Association Ethics Office from 2000 until he was terminated on July 


8, 2015. Plaintiff Behnke was not in a position as an employee to make APA policy (that is the 


responsibility of the APA Council). Although Dr. Behnke was named in James Risen’s book, Mr. 


Risen did not interview him. He did not voluntarily interject himself into the controversy 


surrounding that book, and he has no access to broad media channels to defend his reputation. 


Consequently, Plaintiff Behnke is not a public figure or limited public figure. 


41. Plaintiff Dr. Debra L. Dunivin is an individual residing at 5265 Cromwell Court, San 


Diego, California 92116. Dr. Dunivin is a retired Army Colonel with 20 years of military service 


to the nation, for which she was awarded the Legion of Merit. She served as Chief of the 


Departments of Psychology at Walter Reed Army Medical Center and Walter Reed National 


Military Medical Center. She has consulted with commanders in Guantanamo, Iraq, and the Army 
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Medical Command. She served in the Army Inspector General’s inspection of detention facilities. 


In a mid-level position within the DoD hierarchy, Dr. Dunivin was not in a position to make public 


or military policy, and was retired from the military at the time of the Hoffman Report. Although 


she is named in James Risen’s book, Mr. Risen did not interview her. She did not voluntarily 


interject herself into the controversy surrounding that book, and she has no access to broad media 


channels to defend her reputation. Consequently, Plaintiff Dunivin is not a public figure or limited 


public figure.  


42. Plaintiff Dr. Larry C. James is an individual residing at 3931 White Spruce Circle, Dayton, 


Ohio 45424.  Dr. James is a retired Army Colonel with 23 years of military service to the nation. 


He served as Chief of the Department of Psychology at Walter Reed Army Medical Center and 


Tripler Army Medical Center, and as Director of Behavioral Science at Guantanamo and Abu 


Ghraib, Iraq. For his service in Iraq, Dr. James was awarded the Bronze Star. In a mid-level 


position within the DoD hierarchy, Col. James was not in a position to make public or military 


policy, and he was retired from the military at the time of the Hoffman Report. He was not named 


in James Risen’s book that sparked the Hoffman investigation, he did not voluntarily interject 


himself into the controversy surrounding that book, and he has no access to broad media channels 


to defend his reputation. Consequently, Plaintiff James is not a public figure or limited public 


figure. 


43. Plaintiff Dr. Russ Newman is an individual residing at 5265 Cromwell Court, San Diego, 


California 92116. From 1994 to 2007, Dr. Newman was employed in Washington, DC, as 


Executive Director for the APA Practice Directorate, working on behalf of the nation’s practicing 


psychologists and the patients they serve. In that role, he implemented legislative, legal, public 


education, and marketplace strategies to support psychology practitioners and to increase access 
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to psychological services. Most recently, Dr. Newman was Provost and Senior Vice President for 


Academic Affairs at Alliant International University, primarily a graduate school with nine APA-


accredited clinical psychology doctoral programs. Plaintiff Newman was not in a position as an 


employee to make APA policy (that is the responsibility of the APA Council). Although Dr. 


Newman was named in James Risen’s book, Mr. Risen did not interview him. He did not 


voluntarily interject himself into the controversy surrounding the book, and he has no access to 


broad media channels to defend his reputation. Consequently, Plaintiff Newman is not a public 


figure or limited public figure.  


44. At the investigation’s outset, four of the Plaintiffs became targets because they had been 


involved in the APA Psychological Ethics in National Security (PENS) Task Force formed in 2005 


to create guidelines for psychologists involved in interrogations. Col. Banks and Col. James were 


asked to join the task force as subject-matter experts in the psychology of interrogation. Dr. Behnke 


was asked to staff the task force. Dr. Newman was not a member of the task force or a participant 


in its listserv but was asked to be a non-voting observer, serving as a resource on professional-


practice issues. All were serving in their roles at the request of the APA Board.  


45. Col. Dunivin was not a member of the task force and did no more than propose members 


for it. She was targeted primarily because she is married to Dr. Newman, a fact Hoffman wrongly 


claims was not adequately disclosed and created a conflict. Because of Hoffman’s description of 


her involvement, especially a phrase that appears to make her a member of the Task Force (“Some 


of the key DoD officials on the task force, principally Banks and Larry James, as well as Dunivin 


….”) (Hoffman Report, p. 66), APA members and others have wrongly portrayed her as a member. 


46. Defendant David H. Hoffman is an individual residing in Chicago, Illinois, with an office 


at One South Dearborn, Chicago, Illinois 60603. He is a partner of Sidley Austin LLP and a former 
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federal prosecutor and Inspector General of the City of Chicago. At the time of the research, 


drafting, delivery, and revision of the Hoffman Report, Hoffman was the lead partner on the matter 


for Sidley Austin LLP and the Report’s primary author, and all times during that work was acting 


in his capacity as an agent of Sidley Austin LLP. He signed the cover letters delivering two 


versions to the APA on Sidley letterhead bearing his Chicago, Illinois, business address. All of the 


defamatory statements in the Reports originated from Illinois, Hoffman’s domicile, and Sidley’s 


principal place of business and organization. Hoffman is licensed to practice law only in Illinois. 


The engagement letter between APA and Sidley states that any claim arising under or relating to 


the engagement between them shall be governed by Illinois law. Hoffman was the only Sidley 


Austin LLP lawyer referred to in the public communications issued by the APA regarding the 


firm’s engagement for the independent review.   


47.  Defendant Sidley Austin LLP is a law firm comprised of a group of limited liability 


partnerships practicing in affiliation. Sidley Austin LLP’s principal place of business is One South 


Dearborn Chicago, Illinois, 60603 and it is organized under the laws of Illinois. Sidley Austin 


(DC) LLP’s principal place of business is 1501 K. Street, NW, Washington, District of Columbia, 


20005. Sidley Austin (DC) LLP is organized under the laws of Delaware and registered as a foreign 


limited liability partnership with a designated agent for the service of process in the District of 


Columbia.  Sidley Austin LLP and its affiliated partnerships are vicariously liable for all the actions 


taken by Hoffman arising out of the events described in this Complaint. 


48. Defendant APA has more than 117,500 members and 54 divisions in subfields of 


psychology across the United States. Volunteer governance members play a key role in the 


direction of the APA’s work. The governance groups include the APA’s Council of 


Representatives, which has the sole authority to approve policy and appropriate the association’s 
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revenue; the Board of Directors, the administrative agent of the Council of Representatives; the 


APA President, elected annually by the membership to serve as the face of the association; and 


committees, boards, and task forces, which focus on particular issues in the field. The APA’s daily 


operations are overseen by its senior staff at the APA headquarters in Washington, DC.  The APA 


has over 500 staff members and is incorporated as a non-profit in the District of Columbia. Its 


principal and only place of business is at 750 First St., NE, Washington, District of Columbia 


20002. 


49. Defendants John and/or Jane Does 1-50 are individuals whose names are unknown to the 


Plaintiffs and could not reasonably be ascertained prior to the filing of this Complaint. 


50. Non-party Dr. Nadine Kaslow is a psychologist who was the President of the APA and 


Chair of the Board of Directors when it voted to hire Hoffman in 2014. She was also Chair of the 


Special Committee that spearheaded the Hoffman investigation for the Board and was charged 


with overseeing it. Dr. Kaslow’s actions were undertaken at all times within the scope of her 


official duties as an APA officer, Board member, or member of the Special Committee with the 


full authority to act on the APA’s behalf.  


51. Non-party Dr. Susan McDaniel is a psychologist who was president-elect of the APA at 


the time Hoffman conducted his review. Dr. McDaniel is currently the immediate Past President 


of the APA (while President, she appointed Dr. Kaslow as the Council Parliamentarian) and a 


member of the Board of Directors.  Dr. McDaniel’s actions were undertaken at all times within the 


scope of her official duties as an APA officer, Board member, or member of the Special Committee 


with the full authority to act on the APA’s behalf. 
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52. Despite their involvement in many of the events Hoffman investigated, unlike others with 


similar involvement Drs. McDaniel and Kaslow were not named in the Report and therefore not 


recused from participating in the response to it.   


53. Non-party James Risen was a reporter for The New York Times. He is domiciled in 


Maryland. His work has previously been criticized by major publications and journalistic “watch-


dogs” for his questionable reporting techniques in the case of government scientist Wen Ho Lee. 


As a result, he was well known publicly to be an unreliable source. 


http://ajrarchive.org/article.asp?id=32  


54. Non-party Nathaniel Raymond is the director of a human rights program at Harvard. He 


was formerly employed by Physicians for Human Rights (a human rights group that has led the 


accusations against the APA) as director of the “Campaign Against Torture.” He also served as a 


frequent source for James Risen at The New York Times in other matters, making allegations that 


government investigations failed to substantiate. He therefore was also publicly known to be an 


unreliable source. Mr. Raymond has made numerous false attacks against Plaintiffs over the last 


ten years and, in collaboration with Mr. Risen, he has tried without success to persuade the FBI 


and Department of Justice (DoJ) to open criminal investigations into events discussed in the 


Report. 


http://www.hoffmanreportapa.com/resources/FBI%20Memo%20Gerwehr%20Files%20(1)_Reda


cted.pdf  


55. Non-party Dr. Steven Reisner is a psychologist who is self-employed. He is a consultant 


for Physicians for Human Rights. At the time of the release of the Report, he was a member of the 


APA Council. Dr. Reisner has made numerous false attacks against the Plaintiffs over the last ten 


years and thus was known publicly to be an unreliable source. He was interviewed by Hoffman 
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but, in contrast to Hoffman’s treatment of the Plaintiffs, the Report did not identify information 


drawn from his interview or disclose the date of the interview. Dr. Reisner has stated publicly that 


he was promised confidentiality by Hoffman.  


56.  Non-party Dr. Stephen Soldz is a psychologist on the faculty of the Boston Graduate 


School of Psychoanalysis. He is also a consultant for Physicians for Human Rights. At the time of 


the release of the Report to Dr. Soldz before its public release, he was not a member of the APA, 


although his membership was rushed through over that weekend. Dr. Soldz has made numerous 


false attacks against the Plaintiffs over the last ten years and thus was known publicly to be an 


unreliable source. He was interviewed by Hoffman but the Report did not identify information 


drawn from his interview or disclose the date of the interview.  


57. Non-party Dr. Trudy Bond is a psychologist who is self-employed. Dr. Bond has made 


numerous false attacks on the Plaintiffs over the course of the last ten years, including filing formal 


ethics complaints against Col. James in Ohio, Louisiana, and Guam and with the APA, none of 


which resulted in findings against him. She was thus known publicly to be an unreliable source. 


Dr. Bond has also recently submitted the Hoffman Report and its contents as evidence of war 


crimes to the United Nations. She was interviewed by Hoffman on February 19, 2015. 


58. Non-party Dr. Jean Maria Arrigo is a social psychologist and oral historian. She was a 


member of the PENS Task Force, and her notes and archives related to the events in question are 


partially presented in the Hoffman Report. Her notes were submitted by Mr. Raymond to the DoJ 


and she submitted them to the Senate Armed Services Committee (SASC), neither of which found 


any basis in them for action. She was thus publicly known to be an unreliable witness.  
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III. JURISDICTION AND VENUE 


59.  This Court has personal jurisdiction and venue over this action pursuant to the District of 


Columbia Code § 13-423. Personal jurisdiction based upon conduct: 


(a) A District of Columbia court may exercise personal jurisdiction over a person, who acts 


directly or by an agent, as to a claim for relief arising from the person's --  


 (1) transacting any business in the District of Columbia;  
 (2) contracting to supply services in the District of Columbia;  


(3) causing tortious injury in the District of Columbia by an act or omission in the District 
of Columbia;  


(4) causing tortious injury in the District of Columbia by an act or omission outside the 
District of Columbia if he regularly does or solicits business, engages in any other 
persistent course of conduct, or derives substantial revenue from goods used or 
consumed, or services rendered, in the District of Columbia;...   


 
60. This Court enjoys personal jurisdiction over the Defendants because: 


• APA’s principal place of business and place of incorporation is the District of Columbia; 


• Hoffman and Sidley were retained by Drs. Kaslow and McDaniel, as members of the 


Special Committee and Board acting on the behalf of the APA, to conduct an investigation 


for the APA;  


• On information and belief,  Sidley has partners domiciled in the District of Columbia;  


• In proceedings on this case in Ohio, Sidley consented to jurisdiction in the District of 


Columbia;   


• Sidley has an affiliated foreign limited liability partnership with a designated agent for 


service of process in the District of Columbia;  


• the false and defamatory statements made by Defendants about Plaintiffs were intentionally 


published and republished in the District of Columbia by each of the Defendants; and  


• as a result of that circulation, Plaintiffs were all injured by the defamatory statements in 


the District of Columbia in addition to their domiciles.  
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61. The publications and republications of the defamatory materials were widely circulated in 


the District of Columbia by each of the Defendants. For example, The New York Times has 


approximately 16,000 readers in the District of Columbia.  The District of Columbia Psychological 


Association, an affiliated organization of APA, received the Report from APA, and posted it on 


its website for its members to read. A special web page was dedicated to the Report and to regular 


ongoing postings concerning discussion among the Association’s members. At year-end it 


summarized some of this activity on its webpage: 


When the Hoffman Report regarding APA Leadership’s involvement in facilitating the use of 
torture in government interrogations was published, DCPA kept you informed, posting to our 
website the Report, numerous articles, and the responses of other psychologists and 
organizations. Our Member Listserv facilitated discussion and response, culminating in an 
open letter to APA Leadership expressing the reaction and views of D.C. psychologists. 
http://www.dcpsychology.org/Hoffman-Report-Links  
 
62. All relevant parties entered into a tolling agreement to extend the relevant statutes of 


limitations during the period up to and including February 16, 2017. Plaintiffs initially commenced 


an action in the Montgomery County Court of Common Pleas, in Dayton, Ohio on February 16, 


2017 (the “Ohio Action”). In that action, Defendants filed Motions to Dismiss for Lack of Personal 


Jurisdiction and, in the alternative, on the grounds of Forum Non-Conveniens. The Ohio Action 


was dismissed for lack of personal jurisdiction with respect to Sidley and Hoffman on August 25, 


2017. Although the dismissal with respect to APA was time-stamped on August 25, 2017, 


Plaintiffs did not receive notice of the APA dismissal from the Court until Monday August 28, 


2017, when the filing of the order was made available in the electronic record on that date.  


63. In a hearing on the motions to dismiss on August 25, 2017, and in their motion papers 


seeking that hearing, Defendants Hoffman and Sidley represented to the Ohio court that they were 


amenable to personal jurisdiction in the District of Columbia and “have no objection to Plaintiffs 


bringing this case in Washington, DC.” Thus, David Hoffman and Sidley Austin LLP (and its 
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affiliated partnership in the District of Columbia) have consented to personal jurisdiction in the 


District of Columbia. 


64. Each of the Defendants has asserted in the Ohio Action that Sidley’s investigatory activities 


were centered in the District of Columbia.  


65. Each of the Plaintiffs claims arise out of a common nucleus of facts: the same set of 


publications and republications, one investigation, and one alleged “joint-venture” or “joint-


enterprise” of which Plaintiffs were each named as “key” players. Common issues of law and fact 


govern all of Plaintiffs claims which arise out of the same activities and defamatory statements. 


Dr. Behnke is a resident of the District of Columbia. Thus, all of Plaintiffs claims are properly 


joined with Plaintiff Behnke’s claims in this action.   


66. Defendants have each repeatedly represented in the Ohio Action that the District of 


Columbia is a more convenient forum for each of them and that this action is most properly 


initiated in the District of Columbia.  


67. Venue in this Court is proper as the District Columbia has personal jurisdiction over each 


of the Defendants.  


IV.   FACTUAL BACKGROUND 


A. Psychologists’ Participation in National Security Interrogations 


68. Following 9/11, the military faced an increased demand for intelligence from human 


sources. That need created an ongoing requirement for psychologists and other behavioral-science 


consultants (“BSCTs”) to consult about and observe the interrogation of detainees. This was a 


relatively new area of practice for military psychologists, but it was very similar to behavioral-


science consultation provided by psychologists and others in law-enforcement activities and 


correctional facilities.  
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69. The BSCT consultants, including the military Plaintiffs, were not conducting 


interrogations. Among other responsibilities, they were charged with drafting and implementing 


policies to ensure humane treatment, prevent abuses, and report any abuses that occurred. Their 


role was described in the March 28, 2005, policy governing BSCT personnel at Guantanamo, 


which was drafted in part by Plaintiffs Dunivin and Banks (see Exhibit B): 


Use psychological expertise to … to assist the command in ensuring humane treatment 
of detainees, the prevention of abuse, and the safety of U.S. personnel. …. it is the 
responsibility of all BSCT personnel to familiarize themselves with and adhere to the 
UCMJ [Uniform Code of Military Justice], Geneva Conventions, applicable rules of 
engagement, local policies, as well as professional ethics and standards of psychological 
practice. All BSCT personnel will be expected to:…Immediately report any suspicions of 
abuse of detainees or misconduct by U.S. personnel …. 


B. The PENS Task Force 


70. Amid the growing press coverage of the role of psychologists and psychiatrists in 


interrogations, on November 30, 2004, The New York Times published an article regarding the 


possible involvement of psychologists in abusive interrogations, based upon a report of the 


International Red Cross. Dr. Behnke, as Director of the APA Ethics Office, forwarded the article 


to members of the APA Executive Management Group who had regular contact with the APA 


Board.  


71. During its December 10-12, 2004 meeting, the Board voted to fund a task force to “explore 


the ethical dimensions of psychology’s involvement and the use of psychology in national security-


related investigations.” This task force became known as the PENS Task Force, “PENS” standing 


for Psychological Ethics and National Security (“Task Force” or “PENS”). 


72. The Board’s charge was not to consider “if” psychologists should participate in those 


investigations, but “how.” This is a critical distinction: much of Hoffman’s Report, including its 


discussion of the Task Force’s work, focuses on an alleged “collusion” among the Plaintiffs and 
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others to block the APA from banning its members from participating in any way in the 


interrogation process.  


73. The Task Force consisted of 10 members: three military officers who had experience 


consulting to national security interrogations, including Plaintiffs Banks and James; three civilians 


who had previous military experience; and four members who had experience in ethics, human 


rights, and related issues. Dr. Behnke was to provide staff support. 


74. Several observers, including Dr. Newman, were also named for the Task Force. They could 


not vote, and Dr. Newman did not have access to the Task Force listserv. Although Hoffman claims 


that Newman “led much of the task force discussions throughout the weekend” (Hoffman Report, 


p. 271), that assertion is directly contradicted by detailed, contemporaneous notes of the 


proceedings, which show that he spoke less frequently than many others. Hoffman relies on those 


notes extensively for other purposes to support his false narrative.  


75. The Task Force met over three days in Washington, DC: June 24-26, 2005. At the 


conclusion of those meetings, it recommended twelve statements about the ethical obligations of 


the APA members (the PENS Guidelines).  


76. Early during the week of June 27, 2005 the APA Ethics Committee approved the PENS 


Guidelines “as appropriate interpretations and applications of the American Psychological 


Association Ethical Principles of Psychologists and Code of Conduct (2002).” The PENS 


Guidelines do not represent changes to the Ethics Code.  


77. The PENS Guidelines were then sent to the Board. Faced with new articles in the press, on 


July 1, 2005, then-APA President Dr. Ron Levant asked the Board to declare an emergency that 


would allow it to vote on the recommendations immediately, and asked it to approve them without 
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modification. The Board approved the PENS Guidelines over e-mail the same day, and they were 


released to the public the next day.   


78. On August 29, 2005, after the APA Council endorsed the PENS Guidelines, it issued a 


press release calling the PENS Guidelines “strict” and not open to exceptions. That release, which 


contradicts Hoffman’s claims about the Guidelines’ motivation and effect, was available to him 


but omitted from his Report. It is still available online (emphases added): 


 


C. The Critics on Whom Hoffman Relied 


79. In addition to Risen’s book and other reporting, Hoffman relied heavily on three long-time 


critics of the APA and the Plaintiffs: Drs. Steven Reisner and Stephen Soldz and Mr. Nathaniel 


Raymond (collectively with Dr. Trudy Bond, the Accusers). As the Complaint will describe, they 


worked closely with Risen and other journalists over the years in a coordinated series of attacks. 


The direction in which Hoffman took his investigation, therefore, was prompted by a sustained 


multi-year campaign that culminated successfully in the Hoffman Report.  


V. HOFFMAN AND SIDLEY’S THREE PRIMARY CONCLUSIONS ARE FALSE 
AND DEFAMATORY PER SE 


 
80. Documents and other facts prove that Hoffman’s three primary conclusions are false, and 


that he knew they were false or acted with reckless disregard of whether they were false when he 
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published the Reports to the Special Committee and Board. Those factual statements are 


defamatory per se because each alleges behavior that is incompatible with the Plaintiffs’ continued 


practice of their professions and, taken together, they allege the criminal activity of colluding to 


enable torture.   


81. Far from “present[ing] as many facts as we were able to discover,” (Hoffman Report, p. 8) 


as the Report claims, “or following all the evidence wherever it may lead,” as was his charge from 


the APA Board, the Report omits key documents, quotes selectively from others, and misstates 


key facts.  


82. The most relevant omitted documents were in Hoffman’s possession, seen by his team 


during its investigation, or referenced in other documents from which Hoffman quotes. In fact, as 


specified below, some of these documents were included or referred to in the Report’s voluminous 


supporting binders (6,000-plus pages) but ignored in the text of the Report itself. Still others would 


have been easily found if Hoffman had followed leads provided by Plaintiffs Dunivin and James, 


as also specified below. 


83. Moreover, as several of those interviewed by Hoffman have stated, he quoted selectively 


and misleadingly from their interviews. 


84. This pattern of selective inclusion, distortion, and omission does not result because 


Hoffman simply forgot a relevant point or omitted an important fact. Rather, it is a clear and 


intentional pattern of obfuscating the truth by selecting only those facts which support his false 


conclusions and consciously omitting or intentionally avoiding contradictory evidence that would 


not fit into his narrative. 


85. So egregious is this pattern, and so obvious to those with first-hand knowledge of the 


underlying facts, that on July 18, 2015, shortly after the Report was released, one of the most vocal 
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advocates for a ban on the participation of psychologists in national security settings – and thus no 


fan of the Plaintiffs’ position – sent Dr. Behnke a letter that stated:  


Over the past week, I have had the opportunity to read the Hoffman Report. I am stunned 
by the misinformation, mischaracterization, and biased presentation of this Report….I’m 
struck with how efforts to navigate complex policy waters became characterized as 
“collusion” or “manipulations.”…Our conversation and process is presented but then 
totally misrepresented.…The Hoffman Report totally disregarded some events and took 
other events and bent them to fit a destructive narrative. 


 
86. The following paragraphs specify the documents and facts that demonstrate Hoffman knew 


that each of his three primary conclusions was false or acted with reckless disregard of whether it 


was false.   


A. Material in Hoffman and Sidley’s Possession Demonstrates They Knew His First 
Conclusion Was False or Acted in Reckless Disregard of Its Truth 


 
87. The Report’s first and most prominent false conclusion alleged the following: 


“…key APA officials, principally the APA Ethics Director [Dr. Behnke] joined and 
supported at times by other APA officials, colluded with important DoD officials to have 
APA issue loose, high-level ethical guidelines that did not constrain DoD in any greater 
fashion than existing DoD interrogation guidelines.” (Hoffman Report, p. 9) 


This summary conclusion was supported by the following false factual assertions: 
 


“…then-existing DoD guidance … used high-level concepts and did not prohibit 
techniques such as stress positions and sleep deprivation…”  (Hoffman Report, p. 12) 
 
“…it was well known to APA officials at the time of the [PENS] report that the Bush 
Administration had defined ‘torture’ in a very narrow fashion…” (Hoffman Report, p. 12)  


The paragraph containing the sentence above clearly and falsely leads the reader to conclude that 


this narrow definition remained relevant in 2005, when it had it fact been withdrawn long before 


the PENS Task Force met. 


“…abusive interrogation techniques had occurred in the past and that there was a 
substantial risk that they were continuing … [there was] an intentional effort not to dig into 
these concerns and allegations to try to determine whether they had occurred or were still 
occurring. … there was a deliberate and strategic attempt not to inquire….” (Hoffman 
Report, pp. 66-67)  
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88. At its core, the conclusion falsely asserts that existing military interrogation policies in 


June 2005 were too loose to constrain abusive interrogations and permitted such techniques as 


abusive sleep deprivation and stress positions. On that foundation of sand, Hoffman then falsely 


asserts that the Plaintiffs, among others, wanted the PENS Guidelines to be just as loose to allow 


for ongoing abuses and turned a blind eye to whether abuses were continuing.  


89. In fact, the then-existing military policies – some of which the military Plaintiffs helped to 


draft – were restrictive and were incorporated by reference into the PENS Guidelines. And the 


PENS participants were fully aware of the history of abusive interrogations, which were discussed 


in documents circulated at the PENS meetings. Hoffman’s false and defamatory conclusion turns 


truth on its head. 


90. In particular, the Report: 


• Distorts and omits key pieces of the history of governmental and DoD policies governing 


military interrogations. First, although Hoffman fleetingly acknowledges on a page far into 


the Report (p. 153) that the Bush Administration memoranda narrowly defining “torture” 


had been withdrawn well before the time of PENS, throughout the Executive Summary 


and elsewhere he incorrectly emphasizes the outdated policies as the context for the PENS 


Task Force’s work. Second, the Report consistently conflates military and CIA policies at 


a time when they had dramatically diverged, with military policies becoming increasingly 


restrictive, and omits policy statements from late 2003 to early 2005 that applied 


specifically to the military. 


• Omits the updated regional military policies that contained even more restrictive 


prohibitions against abusive interrogation techniques, including techniques that Hoffman 


claims were permitted, and instead analyzes outdated regional policies. 
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• Fails to disclose that the most recent policies, which would have included the regional 


policies in Afghanistan, Iraq and Guantanamo, were expressly incorporated by reference 


into the PENS Guidelines, along with the relevant Geneva conventions.  


• Fails to describe the role the military Plaintiffs played in writing the regional policies, as 


well as taking other steps to prevent abuses at the sites to which they were posted.  


• Omits articles and other documents passed out during the PENS meeting that focused on 


the abuses that had occurred at interrogation sites, and omits the prominent role that one of 


the Task Force members, Michael Gelles, played in calling abuses to the attention of the 


then-General Counsel to the Navy, Alberto Mora (Hoffman Report, p. 68).  


91. The Report’s pattern of intentional omissions, purposeful avoidances, and 


mischaracterizations is fatal to its first conclusion. It represents the “deliberate avoidance” of 


which Hoffman accuses the Plaintiffs: a “deliberate and strategic” effort to avoid information – 


the full and accurate history of the military policies and the role the Plaintiffs played in drafting 


and implementing them – that would have destroyed his argument.  


1. U.S. Policy Governing National Security Interrogations 2003-2005: Department of Justice 
and DoD Policies Became Increasingly Restrictive 


92. The events Hoffman was hired to investigate took place in the context of a history of 


shifting military policies governing interrogations. In the years 2002-2005, these policies were 


changed a number of times, and those changes ultimately led to increasingly strict policies that 


prohibited the very techniques Hoffman claims were permitted by the “existing DoD guidance” 


(Hoffman Report, p. 12).  


93. Prior to 9/11, Army interrogators had relied on the guidance of the Army Field Manual 


(FM 34-52), which contained specific and explicit directions as to which interrogation techniques 
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were allowed and which were prohibited because they were considered abusive or cruel, inhuman 


or degrading treatment.  


94. After 9/11, memoranda issued in late 2002 and early 2003 by the Department of Justice 


Office of Legal Counsel (OLC) expanded the range of interrogation techniques that would not be 


regarded as “torture” beyond those expressly permitted in FM 34-52. On the basis of those 


memoranda, on December 2, 2002, Secretary of Defense Rumsfeld authorized an expanded set of 


techniques for the DoD. Those techniques, however, were different from the “enhanced 


interrogation” techniques approved for use by the CIA, which operated under separate legal 


guidance. (Hoffman did not conclude that APA colluded with the CIA (Hoffman Report, p. 9).)  


95. Rumsfeld’s December 2002 authorization was rescinded in part on January 15, 2003. From 


January 16, 2003, until the time of PENS, the authorized techniques did not include the abusive 


techniques that Hoffman falsely claims were allowed in June of 2005. Moreover, on April 15, 2003 


Rumsfeld put in place additional restrictions that further limited the allowable techniques.  


96. In late 2003, in response to the reports of abuses in Iraq, Afghanistan and Guantanamo, the 


Armed Forces began what would become a series of investigations into military detention 


facilities. Beginning in early 2004, these investigations were followed by numerous public 


government hearings. The reports of two of those investigations, the Church and Schlesinger 


investigations, unequivocally stated that none of the abuses that occurred were “authorized” 


because of the temporary expansion in allowable techniques. Instead, they were the result of 


behavior that went beyond the authorized interrogation techniques.  Each of those Reports was in 


Hoffman’s possession and part of his reference materials.  


97. As a direct result of these events, starting in late 2003 policies governing interrogations 


became increasingly specific and rigorous. The Hoffman Report fails to describe these changes 
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accurately. Instead, it obscures or distorts the relevant history and leads the reader to believe that 


the Bush Administration’s temporary expansion of permitted techniques was still in place by the 


time of PENS – even though the later developments were discussed extensively in the media 


beginning in late April of 2004, a full year before the PENS meetings.  


98. As the Armed Forces investigations began, the OLC separately began to reconsider the 


legal guidance given to support the interrogation program in the both the DoD and CIA. In late 


2003, the OLC withdrew orally the early-2003 memorandum on which the DoD had primarily 


relied on for an expanded definition of legal interrogation techniques. (In June of 2004, it withdrew 


the late-2002 memorandum that provided legal guidance for the CIA.)  


99. Then, in December of 2004, the OLC issued another memorandum affirming that 


interrogations were again governed by a broader definition of torture and by the United Nations 


Convention Against Torture (CAT), which is incorporated into 18 US Code Section 2340 and 


therefore governs the conduct of interrogations.  


100. Finally, on February 4, 2005, five months before the PENS Task Force meetings, 


the OLC issued an additional legal opinion confirming its withdrawal of its 2003 guidance and 


also confirming the strict and authoritative guidance provided in the Philbin testimony described 


below. That OLC opinion and its attachments are attached hereto as Exhibit C and fully 


incorporated herein by reference.  


101. Despite this clear history, the Report’s Executive Summary asserts that the Bush 


Administration’s narrower definition of torture contained in the withdrawn memos was the 


relevant reference point for the “existing” military guidelines of which Hoffman writes, and were 


in place at the time of PENS (Hoffman Report, pp. 3-4, 12). 
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102. On July 14, 2004, Associate Attorney General Patrick Philbin’s testimony for the House 


Permanent Select Committee on Intelligence analyzed the relevant statutes, treaties, and 


constitutional provisions as applied to the 24 techniques then allowed for use at Guantanamo Bay 


(and, by incorporation, the 17 techniques then allowed for use in Iraq and Afghanistan). While 


those techniques included sleep adjustment (sleeping during the day rather than at night, for 


example), they did not include sleep deprivation or stress positions. Philbin made it clear that 


abuses, or techniques that fell outside the parameters he described, were punishable under a 


number of statutes and treaties as well as under the U.S. Constitution. This testimony became the 


legal guidance for the DoD in late summer of 2004 and remains to this day a foundation for the 


legal underpinnings of the new Army Field Manual, which has been lauded by human rights groups 


and the APA as the appropriate bulwark against abusive interrogations. See Exhibit C. 


103. At various points in this timeline, the DoD guidance for interrogations diverged 


significantly from the CIA guidance. DoD was governed by its own policies. By the time of the 


Philbin testimony at the very latest, those policies clearly did not authorize abusive techniques and 


were certainly not “loose.” As Hoffman states he was told by one of the architects of the CIA 


program, Dr. James Mitchell, “DoD was genuinely interested in adhering to the Ethics Code and 


was seeking clarity about its guidelines, whereas the CIA would not have changed its operational 


decisions based on the ethical statements of a professional association” (Hoffman Report, p. 144).  


104. Hoffman inexplicably fails to describe accurately these developments in late 2003, 2004 


and early 2005 (Hoffman Report, p. 153). Instead, he purposefully omits critical details of the 


history. This is no accident: the Report cites a number of materials that reference Mr. Philbin’s 


testimony, the approval of the specific 24 techniques, and the timeline of policy changes in detail, 
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as well as other materials that either discuss or refer to a discussion of the strict limitations in place 


by 2004.  


105. For example, in his discussion of the outdated OLC memoranda on which he relies, 


Hoffman cites extensively from The Terror Presidency by Jack Goldsmith and The Dark Side by 


Jane Mayer. Each of those books describes the correct timeline of policy changes, at times within 


pages of information he does cite. They make it clear that, by the end of 2003, and certainly by the 


time of Philbin’s public testimony, only the 24 techniques discussed in his testimony were 


authorized. They did not permit the abusive techniques of sleep deprivation and stress positions 


that Hoffman falsely claims were allowed in June of 2005 (Hoffman Report, p. 12). If Hoffman 


had included this information, he would have had to tell a much different story.   


106. In addition, the Schlesinger Report, the Report of the Independent Panel to Review DoD 


Detention Operations which was publicly released in August of 2004, listed exactly which 


interrogation methods were approved for use in Iraq, Afghanistan, and Guantanamo. As stated 


previously, the Schlesinger Report was contained in Hoffman’s supporting documents, but he 


again inexplicably failed to mention the list in the text of his Report. The Schlesinger Report makes 


it clear that the techniques Hoffman claims were authorized were not authorized in June 2005. 


107. Thus, the relevant information about the interrogation policies actually in place in June 


2005 was in Hoffman’s possession and was also pointed to by other documents in his possession. 


He purposefully omitted the critical facts in order to claim that out-of-date policies withdrawn over 


a year earlier, as the media reported in May and June of 2004, were still relevant at the time of 


PENS in June of 2005. 
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108. In what amounts to clear evidence of the purposeful avoidance of the truth, even after being 


pointed to these documents and policies, Hoffman and APA refuse, after almost two years, to 


acknowledge and correct the clear distortions, omissions and mischaracterizations in his Reports.  


2.  The Regional Military Policies Were Even More Specific and Restrictive 


109. From March to May 2004, the Army Field Manual (FM 34-52) restrictions against abusive 


interrogations were reinforced by a series of more restrictive local policies governing detention 


operations in Iraq, Afghanistan, and Guantanamo. Generals in each of those locations issued firm 


and clear public (non-classified) orders restricting interrogation methods that were reported on by 


the media. Military policy allows local and regional orders to be more restrictive than DoD 


Pentagon-level policy. By the time of PENS this was indeed the case, in part due to the efforts of 


the military Plaintiffs in drafting and implementing the local rules and regulations.  


110. By June of 2005, when the PENS Task Force met, the DoD interrogation policies in force 


at each of those locations were even more specific and forceful in their prohibitions against abusive 


interrogations than the already restrictive DoD policy. They also clarified that the relevant Geneva 


Conventions applied, although the DoD continued to debate the formal legal applicability of the 


Geneva Conventions until June of 2006.  


111. On May 6, 2004, the general in command for Iraq and Afghanistan, General John Abizaid, 


issued an order clarifying that only the 17 interrogation techniques in FM 34-52 were authorized 


for use in all DoD facilities under his command. This order was memorialized in the Church 


Report, a report on the interrogation of detainees completed by Vice Admiral Albert T. Church, 


the Navy Inspector General, in March 2005. Hoffman cites that report for other purposes. 


112. Numerous media reports, some citing a Pentagon announcement on May 14, 2004, refer to 


the strict prohibitions and limitations then put on interrogation methods. These reports appeared 
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in The New York Times and Chicago Tribune and on CNN, among other places. 


http://www.cnn.com/2004/WORLD/meast/05/14/iraq.abuse/  


113. In March 2004, after General Jay Hood arrived at Guantanamo, he issued a policy 


prohibiting, among other techniques, stress positions and sleep deprivation, which Hoffman claims 


were still permitted in June 2005. This policy was referred to in the Schmidt Report on 


interrogations at Guantanamo, released in April 2005. Hoffman includes that report in his 


supporting documents, and he also interviewed an interrogator who could have told him about the 


very restrictive Guantanamo policy had he asked.  


114. The March 28, 2005, Guantanamo SOP governing BSCTs (drafted by Col. Dunivin in 


consultation with Col. Banks) obligated them not only to abide by the Geneva Conventions and 


local policies, but also to report any interactions that were considered unsafe, unethical, illegal or 


in violation of applicable policies and procedures. See Exhibit B which is fully incorporated herein 


by reference. 


115. This SOP was actually contained in the Report’s voluminous document binders, but not 


indexed there or referred to in the text of the Report. It was also contained in files for an APA 


ethics investigation that Hoffman’s team reviewed at least twice. In one of those files, the policy’s 


date had been circled with a handwritten annotation reading “Note,” making it impossible to ignore 


that the policy was in effect at the time of PENS and was drafted at a time when, as the Report 


noted, Col. Dunivin was serving at Guantanamo.  


116. In the text of his Report, however, Hoffman instead analyzed extensively an outdated SOP 


(Hoffman Report, p. 214). As is evident from footnote 923, he retrieved that SOP from at least two 


sources that actually also included the updated SOP. Hoffman questioned Col. Dunivin extensively 


about the outdated SOP but he repeatedly refused to give her the questions she would have had to 
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provide the DoD to receive clearance to discuss other policies that she had drafted during her time 


at Guantanamo.  


3. The PENS Guidelines Incorporated the Updated and Restrictive Policies 


117. Given the role of Plaintiffs Banks and James in helping to put local policies in place, it is 


no surprise that those policies, along with the relevant United Nations and Geneva conventions, 


were incorporated by reference into Statement Four of the PENS Guidelines (emphasis added):  


Psychologists do not engage in behaviors that violate the laws of the United States, 
although psychologists may refuse for ethical reasons to follow laws or orders that are 
unjust or that violate basic principles of human rights. Psychologists involved in national 
security-related activities follow all applicable rules and regulations that govern their roles. 
Over the course of the recent United States military presence in locations such as 
Afghanistan, Iraq, and Cuba, such rules and regulations have been significantly 
developed and refined. Psychologists have an ethical responsibility to be informed of, 
familiar with, and follow the most recent applicable regulations and rules. The Task 
Force notes that certain rules and regulations incorporate texts that are fundamental to 
the treatment of individuals whose liberty has been curtailed, such as the United Nations 
Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment and the Geneva Convention Relative to the Treatment of Prisoners of War. 


118. Hoffman had to have reviewed the Statement Four because he cites other language from it. 


So important was the language incorporating the local policies that it appears in the first draft of 


the original nine principals of the PENS Guidelines. That one-page draft was created by noon on 


the first day of the PENS meetings. Hoffman references the draft twice on page 273 of the Report 


and includes it in his supporting materials. But he ignores the language that expressly creates an 


obligation to “follow the most recent applicable regulations and rules” – including the regional 


policies in Afghanistan, Iraq, and Cuba. That language directly contradicts his false assertions that 


psychologists in regional facilities were not bound by the United Nations conventions (Hoffman 


Report, p. 305).  


119. During the PENS meetings, Banks and James were highly vocal about their belief that the 


relevant Geneva Conventions unquestionably applied to interrogations, despite disagreements at 
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higher levels of government. Even Dr. Jean Marie Arrigo, one of the Plaintiffs’ most vocal critics, 


noted that James and Banks both stated that position. In an e-mail to Hoffman on March 1, 2015, 


Banks reiterated his belief that the Geneva Conventions had always applied to interrogations, 


despite disagreements at higher levels of government.  


120. These facts are omitted from the Hoffman Report. Instead, he leads the reader to believe 


that the DoD task members did not want the Geneva Conventions to apply (Hoffman Report, p. 


274), and he omits the actual text of Statement Four that makes it clear they did apply. 


121. In addition, in a transcript of an audiotape Dr. Arrigo made contemporaneously with her 


arrival home on the last night of the PENS Task Force, she repeatedly mentions that the military 


members of the Task Force were adamant about their desire to curtail abuses and to have military 


standard operating procedures (SOPs, such as the one in Exhibit B) serve that purpose. That 


audiotape and transcript, which provide a different narrative of the PENS meetings than the one 


Hoffman creates, was omitted from his Report, although he relies on other material in her archives. 


That contemporaneous audiotape directly contradicts portions of her later story of what happened 


during the PENS meetings. 


4. The Military Plaintiffs Took a Leading Role in Creating Policies and Procedures to Prevent 
Abusive Interrogations 


 
122. In the aftermath of the abuses at interrogation sites after 9/11, BSCTs, including Plaintiffs 


Banks, Dunivin, and James, were called upon to help put in place policies to prohibit abuses and 


to report any of which they became aware.  


123. As the abuses at Abu Ghraib began to emerge, Col. Banks was ordered to work with the 


Army’s Inspector General to investigate and decide how to prevent future abuses. He then asked 


Col. James to serve in Iraq, with the role of drafting policies and instituting procedures to prevent 


abusive interrogations. Col. Dunivin volunteered to play a similar role at Guantanamo.  
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124. Hoffman provides none of that contextual background, nor did he ask the military Plaintiffs 


about it during their interviews. They could not have known that it would become so relevant 


because the investigation’s focus had changed without their knowledge, and, therefore, they did 


not know enough to insist on volunteering the information. 


125. Col. Banks became an author of the Army Inspector General’s report, issued in July of 


2004, on detainee operations in Iraq and Afghanistan. The report listed all of the provisions of the 


Geneva Conventions that applied to interrogations and detainee operations, including, for example, 


“[n]o degrading treatment.” And, at the time of PENS, Col. Banks was consulting to the Army on 


a revision to the Army Field Manual that, as a New York Times article reported, was to contain 


even more specifics about prohibited interrogation techniques.   


126.  In stark contrast to Hoffman’s allegations about the military Plaintiffs’ intentions, Senator 


Levin, in his remarks when releasing the Senate Armed Services Committee Report in April of 


2009, noted that military psychologists – including Col. Banks – warned against the use of harsh 


techniques as early as 2002: “On October 2, 2002, Lieutenant Colonel Morgan Banks, the senior 


Army SERE [Survival Evasion Resistance and Escape] psychologist, warned against using SERE 


training techniques during interrogations in an e-mail to personnel at GTMO ….” (The Senior 


Army SERE Psychologist is a separate and distinct position from the Senior DoD SERE 


Psychologist from the Joint Personnel Recovery Agency.) 


127. Col. James, while on a plane to Iraq, outlined the beginnings of a SOP to prevent abuses. 


The first restrictive Iraq SOP was put in place in May of 2004, expressly prohibiting sleep 


deprivation and stress positions and incorporating the Geneva Conventions. While in Iraq, Col. 


James trained staff on appropriate interviewing techniques that were consistent with those 


documents.  


JA273







128. Col. James noted at least twice on the PENS listserv that restrictive policies were in place 


at the time of PENS that prohibited the abuses alleged to have occurred in earlier years. Although 


Hoffman had the listserv communications, and although Col. James mentioned the policies in his 


interview, Hoffman did not ask the obvious and important question: what did the policies say?  


129. Col. Dunivin was involved in drafting the Guantanamo SOP that instructed BSCTs to 


ensure interrogation policies were followed and to report violations. As she stated in an e-mail to 


the then-APA President-Elect, Col. Banks helped consult on the language in that SOP. Col. 


Dunivin’s e-mail is not referred to in the Report but is available in Hoffman’s supporting materials. 


B. Material in Hoffman and Sidley’s Possession Demonstrates They Knew His Second 
Conclusion Was False or Acted in Reckless Disregard of Its Truth 


 
130. The Report’s second primary conclusion stated:  


…in the three years following the adoption of the 2005 PENS Task Force report as APA 
policy, APA officials engaged in a pattern of secret collaboration with DoD officials to 
defeat efforts by the APA Council of Representatives to introduce and pass resolutions that 
would have definitively prohibited psychologists from participating in interrogations at 
Guantanamo Bay and other U.S. detention centers abroad. The principal APA official 
involved in these efforts was once again the APA Ethics Director, who effectively formed 
an undisclosed joint venture with a small number of DoD officials to ensure that APA’s 
statements and actions fell squarely in line with DoD’s goals and preferences. (Hoffman 
Report, p. 9) 


 
131. Not only in the three years following the PENS report but up until 2016, the APA 


repeatedly discussed the possibility of a total ban on its members’ participation in the national-


security interrogation process. The issue was openly debated on Council floor and in numerous 


meetings, including a mini-convention on the topic. (After the Report’s publication, the Council 


voted in favor of the ban but then, in August 2016, it again changed course and rejected the 


inclusion of a ban in the Ethics Code, which would have rendered it enforceable. Although Col. 


James, then a member of the Council, spoke in opposition to the motion for a ban, Plaintiffs Banks, 


Dunivin, and Behnke were not present.) 
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132. The claim that the Plaintiffs somehow colluded to defeat the ban over a decade is 


contradicted by the clear evidence of an open and ongoing debate. Hoffman had much of that 


evidence in his possession. Transcripts of those debates still exist and other documents online refer 


to them. Hoffman failed to include this exculpatory documentation in his Report – although it was 


easily available on the APA website, among other locations. 


133. Here as throughout the Report, Hoffman repeatedly construes as malign and collusive the 


communications that are a normal part of the exchanges about issues within an organization and 


between an organization and its constituent interest groups. If he had not used those 


communications as ammunition to make the case for his conclusions, but had instead viewed them 


objectively by comparison to other policy debates within the APA and other organizations, his 


“collusion” theory would have collapsed. 


C. Material in Hoffman and Sidley’s Possession Demonstrates They Knew His Third 
Conclusion Was False or Acted in Reckless Disregard of Its Truth 


 
134. Ethics complaints against Col. James and one of his mentees at Walter Reed Medical 


Center, Major John Leso, had been filed with the APA. The complaint against Col. James was 


closed in 2007 due to lack of sufficient documentation for a cause of action, and the Leso complaint 


was closed, after years of investigation, in 2013. 


135. The Report’s third conclusion asserts that these and other ethics complaints were handled 


in an “improper fashion by the APA in an attempt to protect these psychologists from censure” 


(Hoffman Report, p. 10).  This conclusion leads the reasonable reader to believe that there was 


some merit to the underlying ethics complaints and that Behnke used his position to ensure that 


the complaints were not properly handled. 


136. In a continuation of the pattern of misleading and obfuscatory reporting, Hoffman fails to 


identify any conduct by Col. James that would deserve censure or any substantive procedure not 
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followed by Dr. Behnke. Instead, to make his claims Hoffman once again omits or distorts key 


facts that were in his possession.  


137. First, Hoffman fails to state that the same complainant who filed the APA complaint 


against Col. James filed multiple complaints against James with two state licensing boards and 


that no board, and no court reviewing any of those state board decisions, had found those 


allegations to have any merit. At this point, Col. James’ conduct has been the subject of at least 


seven actions, none of which has been upheld. 


138. Moreover, the Martinez-Lopez Report, the report of an investigation for the Army Surgeon 


General into detainee medical operations that covered the periods when Col. James was working 


in Iraq and at Guantanamo, states unequivocally that there was “no indication that BSCT personnel 


participated in abusive interrogation practices” and “clear evidence that BSCT personnel took 


appropriate action and reported any questionable activities when observed.” That report is still 


available online.  


139. Although Hoffman references the Martinez-Lopez Report for his own purposes, he does 


not include those exculpatory findings. Instead, employing a tactic he uses time and time again, he 


states that Col. James was present at Guantanamo when the “most serious abuses” were occurring 


– thus coaxing readers who do not know the facts to conclude falsely that Col. James was involved 


in those abuses.  


140. Second, Hoffman never describes policies or procedures for handling ethics complaints 


that were ignored or violated. In fact, he acknowledges that the handling of James’ case was 


technically permissible under the rules and procedures governing the APA ethics adjudication 


program (Hoffman Report, pp. 59 and 522). In October of 2016, nine former ethics chairs issued 


a statement noting that Hoffman did not identify a single procedure (except for a document placed 


JA276







in a wrong file) or Board policy that had been violated. By using the word “improper,” Hoffman 


leads the reader to believe there was untoward behavior on the part of Dr. Behnke to protect 


military psychologists. In fact, the word “improper” appears to mean that Hoffman, after the fact, 


merely did not like the process that the APA Board had adopted as policy. 


141. Third, as to the complaint against Major Leso, Hoffman implies that the staff of the Ethics 


office took little investigatory action beyond “conducting internet searches” (Hoffman Report, p. 


60). However, Hoffman and Danielle Carter, a second Sidley partner involved in the investigation, 


had information in their possession that showed this statement to be false.  


142. When Ms. Carter reviewed the Leso file, she found a long list of the voluminous evidence 


the Ethics Office had gathered and analyzed.  


143. That list had been given to the Board members as part of its review of the Leso matter in 


February 2014. At that time, the Board received two substantive and detailed briefings from the 


immediate past Ethics Committee Chair, Dr. James N. Bow, assisted by the Ethics Office director 


(Dr. Behnke) and deputy director. These briefings not only provided the Board members with a 


substantive overview of the ethics process in relation to the decision in the Leso matter, but also 


allowed them (and APA executive leaders who attended the second briefing) to ask questions about 


the process, the subject matter of the Leso complaint, and the decision to close it. The Leso case 


file was made available to the Board. 


144. No one on the Board objected to the closing of the complaint on the grounds that the Ethics 


Committee should have proceeded against Major Leso, and none suggested at any time that the 


complaint was handled improperly under the Ethics Committee Rules and Procedures. As the 


Board stated at the time, it found the closing to be completely appropriate. This decision was also 


reviewed by the Associate General Counsel of the APA, Ann Springer.  
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145. On January 23, 2014, Dr. Kaslow (head of the Special Committee overseeing the 


“independence” of Hoffman’s investigation) issued a communication to the APA membership 


about the Leso matter. That communication, which is still available on the APA website, stated:  


Each ethics complaint filed with the APA Ethics Office is individually and thoroughly 
reviewed based on the available evidence. In keeping with the committee's rules and 
procedures, and based on its commitment to due process, the committee moves to open a 
specific case against a member only if certain conditions are met. Specifically, the Ethics 
Committee bears responsibility for proving any charges of unethical behavior. Further, the 
committee must base its actions on specific evidence of individual wrongful behavior that 
can be shown to be directly attributable to the accused. In the matter related to Leso, the 
committee did not proceed with formal charges against Leso because it was determined 
that the allegations could not be proven consistent with the committee's burden of 
proof. The review process continued for an extended period of time (seven years) in order 
to include additional information as it was released into the public domain. In other words, 
as complete and careful a review of the available evidence was undertaken as possible. The 
review consisted of evidence (as opposed to supposition) and was conducted in a manner 
to ensure that the ethics process was kept insulated from political pressures. 


146. On February 20, 2014, the Board, headed by Dr. Kaslow, released another statement, which 


is also still available on the APA website. It states:  


Due to the gravity of this case and the fact that the complaint was held open to allow for 
the introduction of new information should it become available, rather than one committee 
chair reviewing the file, two chairs reviewed it (in its entirety during their tenure). In 
addition, rather than one individual from the ethics office reviewing the file, four 
individuals did so: the ethics office director, the head of the office’s adjudication program, 
an ethics investigator and the former director of the ethics office.   All six came to the same 
conclusion. That based on the requirements set forth by the Ethics Committee Rules and 
Procedures, the record in this matter, read in its entirety, did not support bringing formal 
ethics charges against Dr. Leso.  


 
147. Hoffman omitted this information in his Report, and his list of attempted interviews 


indicates that he did not even attempt to contact Major Leso to allow him to defend himself.  


148. In addition, as former chairs of the Ethics Committee noted in an October 24, 2016 letter, 


Hoffman failed to examine how the handling of other matters compared to the handling of the 


matters on which he focused. If he had done so, he would not have been able to conclude that those 


matters received improperly different treatment. At most, the “flaws” he identifies – such as a too-


JA278







limited approach to reviews that favored those accused – were flaws in the processes created by 


the APA Board, not an attempt by Dr. Behnke to protect specific military psychologists from 


censure. 


149. The facts above and the contents of the Leso file, or either alone, demonstrate that 


Hoffman’s conclusion, the third of the Report’s main affirmative conclusions, is intentionally false 


and defamatory and made with actual malice. 


150. Moreover, Hoffman failed to note that Dr. Kaslow, the head of the Special Committee that 


oversaw Hoffman’s work, was involved in the Leso ethics decision. Because of that omission, Dr. 


Kaslow was not named in the Report and therefore not recused from further involvement – and 


left free to support the recommendation that Dr. Behnke be fired. 


151. In total, five of the non-recused 2014 Board members, including Drs. Kaslow and 


McDaniel, remained on the Board in 2015. Because of their extensive involvement in the Board’s 


review of the Leso matter, they knew this third conclusion to be false, or acted with reckless 


disregard of whether it was false, when the Board voted to republish the Hoffman Report.  


152. In sum, the material Hoffman had in his possession as he wrote the Report demonstrates 


that he knew his three primary conclusions and the factual statements on which they are based 


were false, or acted in reckless disregard of whether they were false. If he had done no more than 


include the facts he intentionally omits from the Report, each of those conclusions would have 


been directly contradicted and readers would have drawn very different conclusions.  


153. In addition to the Report’s false content, the facts about the conduct of the investigation, 


the manner in which the Report was written, and the Defendants’ conduct since the release of the 


Report also demonstrate actual malice.  
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VI. DEFENDANTS’ CONDUCT OF THE INVESTIGATION DEMONSTRATES 
EVIDENCE OF ACTUAL MALICE 


 
A.  The Appointment of the Special Committee: The Roles of Drs. Kaslow and McDaniel 


154. When Hoffman was hired in 2014, Dr. Kaslow was President of the APA and chair of the 


Board. Dr. McDaniel was a member of the Board. They became two of the three members of the 


Special Committee, with Dr. Kaslow as chair.  


155. The initial third member of the Special Committee was removed at the request of the 


Accusers. His replacement was forced to recuse herself when the Report was published because 


she was named in it, although she had far less involvement in the underlying events than Dr. 


Kaslow. 


156. During the investigation, Drs. Kaslow and McDaniel had full control over the actions of 


the Special Committee. They agreed to the investigation’s expanded scope, which resulted in 


Hoffman receiving at least five times more compensation than originally contemplated by the 


Board. Dr. Kaslow in particular was in frequent contact with Hoffman as the investigation 


proceeded.  


157. At the time Dr. Kaslow became chair of the Special Committee, the Board had reason to 


question whether she had the requisite judgment to undertake such a sensitive role.  Once she 


became chair, it had reason to exercise more oversight than it did.  


158. For example, in e-mails to Dr. Behnke between October 2013 and March 2014, Dr. Kaslow 


expressed distress over allegations made by a patient that she had engaged in a sexual-boundary 


violation with him. (None of her exchanges with Dr. Behnke were confidential, as Dr. Behnke 


explicitly informed her.) A sexual-boundary violation is one of the most serious allegations that 


can be made against a psychologist. Dr. Kaslow stated that she was working with her attorneys to 


prepare for a March 2014 mediation to settle the patient’s claims.  


JA280







159. In a later e-mail, Dr. Kaslow expressed relief that the mediation concluded with a 


settlement, towards which she paid $100,000 of her private money. Dr. Kaslow reportedly 


informed Dr. Norman Anderson, APA’s CEO, and gave him a letter of resignation in case the 


matter became public. She stated that the public disclosure of the allegation or settlement would 


require her to resign as APA president. Dr. Kaslow stated to Dr. Behnke that she had not informed 


her state licensing board of this settlement.  


160. Given this history, Dr. Kaslow should never have agreed to serve on, much less lead, a 


committee formed to oversee potential ethical misconduct by APA members.  


161. Nor should the Board have allowed her to assume that role. Clearly, Dr. Anderson, a key 


member of the APA Board and Executive Management Group, knew Dr. Kaslow’s judgment was 


questionable when the Board put her in charge the investigation, especially when it covered events 


in which she had been directly and substantially involved. Similarly, other members of the APA 


Board took Dr. Behnke aside and openly questioned Kaslow’s judgement and lack of 


professionalism.  


162. As the investigation progressed, and as Hoffman and his team repeatedly violated the 


acknowledged norms for conducting an investigation, Drs. Kaslow and McDaniel failed to 


exercise effective oversight. Hoffman obscured the investigation’s scope and the questions he 


began to pursue, misled the Plaintiffs about its goals, failed to warn them when the investigation 


had clearly become adverse to their interests, and purposely avoided following leads that would 


have produced facts that contradicted his narrative. The Special Committee allowed what was to 


have been an independent investigation to “determine the facts” to become instead an investigation 


designed to clear them of responsibility, instead placing responsibility for the internal APA 


controversy on a few key members who could easily be expelled. 
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163. Once the Special Committee received the Hoffman Report, Dr. Kaslow knew that it 


covered events in which she had been involved. At that point, she should have immediately recused 


herself and explained to the Board the reasons for her recusal.  


B.  Obscuring the Investigation’s Expanded Scope and Direction 


164. In an e-mail to some of those whom Hoffman would interview, Dr. Kaslow stated that the 


investigation’s “sole objective” was to ascertain the truth of Risen’s allegations. The relevant time 


period was specified as the Bush Administration. Hoffman did not find evidence to support Risen’s 


allegations. 


165. Within the first few weeks of his review, however, Hoffman met with three other vocal and 


long-time Accusers of the APA: Drs. Soldz and Reisner and Nathaniel Raymond. As Hoffman and 


the Special Committee knew, these critics had collaborated closely with Risen and served as 


sources for his reporting.  


166. By the first week of January 2015, Hoffman had broadly expanded the scope of the review 


beyond the context of the allegations made by Risen. Ultimately the investigation even 


encompassed events into 2014, far beyond the Bush Administration. This expansion directly 


aligned with the Accusers’ agenda, and in particular their publicly acknowledged goal of 


overcoming what they wrongly perceived to be statute-of-limitations obstacles to holding the 


Plaintiffs and others criminally liable for acts in earlier years. 


167. Thus, what had begun as a “review” with a specific purpose became a full-blown 


“investigation” of the Plaintiffs’ conduct and motives over the course of ten years, conducted 


within the framework of a narrative constructed by their Accusers.  


168. The investigation’s new direction was not disclosed to anyone other than the Accusers and 


the Special Committee. The Plaintiffs were kept in the dark. Even in response to direct requests to 
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explain the investigation’s focus, Hoffman repeatedly refused to clarify its scope adequately or to 


inform the Plaintiffs what questions, beyond those initially posed by the Board, he was exploring.  


169. For example, prompted by another New York Times article by Risen (April 30, 2015 


(online)/May 1, 2015 (print)) that restated the Accusers’ previous allegations, Behnke asked about 


the scope and questions being pursued no fewer than five times by e-mail over the next 24 hours. 


The most substantive reply he received stated only that “We are determining the scope of our 


investigation such that it is consistent with what is outlined in the Board’s resolution, public 


statement, and our communications with the Special Committee.” This exchange took place five 


months into the investigation and two months before the Report was delivered to the Board. At no 


later point did Dr. Behnke receive any greater clarity.  


170. On May 21, 2015, a little more than a month before he delivered the Report to the Board, 


Hoffman interviewed Col. Banks in his home. Col. Banks asked if Hoffman could confirm the 


answers to the three questions about Risen’s allegations posed by the Board. Hoffman confirmed 


that the answers were “no,” but then said only, in effect, “we are looking at other things,” without 


providing more clarity about the new scope.  


171. Because of Hoffman’s and the APA’s failure to clarify the investigation’s expanded scope 


or the questions on which Hoffman was focusing, the Plaintiffs could rely only on Dr. Kaslow’s 


initial description of the investigation’s limited scope (for those who received it) and Hoffman’s 


letter to those interviewed stating that he was “conducting the review in a completely independent 


fashion ….” They were unable to take steps to protect themselves and, eventually, were blindsided 


by false assertions without having been able to provide contradictory evidence. 
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C. Lack of Independence: Hoffman and Sidley’s Over-Reliance on the Accusers and 
Alignment with Their Goals 


 
172. Far from treating the Plaintiffs and Accusers even-handedly and neutrally, Hoffman 


collaborated closely with the Accusers while keeping the Plaintiffs at arm’s length and in the dark. 


As a result of that undisclosed collaboration, Hoffman failed to take an independent approach, 


maintain the objectivity of the investigation, or present a neutral and objective review of the 


evidence. Instead, Hoffman used the Accusers’ perspective to construct a narrative into which he 


fit cherry-picked pieces of distorted evidence. 


173. Documents, e-mails and other evidence demonstrate his overreliance on the Accusers: 


• He acknowledged publicly that he set out to win their trust.  


• He promised the Accusers confidentiality, something not offered to the witnesses 


supporting the Plaintiffs’ accounts of the events in question. At the same time, he failed to 


prevent the Accusers from leaking information from their conversations with him. The 


Accusers worked together with Hoffman to build his case; Hoffman told the Plaintiffs not 


to speak to each other. 


• So close did the relationship between Hoffman and the Accusers become that, according 


to one Accuser, they joked that when Hoffman needed a document, he called Dr. Soldz. 


https://www.youtube.com/watch?v=i9u1EOgeEqw. 


• Hoffman knew that many of the Accusers’ allegations were to be published by Risen in a 


New York Times article while his investigation was taking place. Shortly after that article 


was published, Dr. Reisner stated publicly that they had given “detailed updates” about the 


document on which the article was based to Hoffman “every step along the way.”  


174. Despite knowing about the close, undisclosed collaboration between Risen, whose 


allegations sparked the investigation, and the other Accusers on whom Hoffman relied, he did not 
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disclose, much less explore, those facts. Instead, he investigated the actions and motives of only 


one side of the controversy. If he had turned his prosecutorial zeal to examining the Accusers’ 


“collusion,” he would have had to tell a very different story about the genesis of the charges he 


was investigating.  


175.  In late 2006, Dr. Reisner and Soldz, with the help of other psychologists, founded the 


“Coalition for an Ethical Psychology” and several other organizations, such as “Withhold Your 


Dues,” an organization whose goal was to effect change in APA policy by having members 


withhold membership dues. They were joined in these efforts by Raymond.  


176. Over the course of the next nine years, Drs. Soldz and Reisner and Raymond repeatedly 


made false and defamatory allegations about the Plaintiffs and the APA. At times, they also worked 


to file ethics complaints against psychologists who were involved in national security 


interrogations.  


177. A close examination of their actions and relationships shows that most of the accusations 


against the Plaintiffs over the last decade originated with the three of them. They collaborated with 


several national journalists, including Katherine Eban of Vanity Fair, Jane Mayer of the New 


Yorker (who is married to James Risen’s former editor at The New York Times), Mark Benjamin 


of Salon, and ultimately, James Risen. Hoffman relies on reporting from all of these journalists to 


support his allegations against the Plaintiffs, but never discloses these journalists’ relationships 


with the same Accusers on whom he was relying. 


178. Predictably, given Hoffman’s collaboration with the Accusers, the Report aligns with their 


agenda: to have the APA ban psychologists’ participation in the interrogation process, and to have 


the Plaintiffs and others prosecuted domestically under the RICO statute and internationally for 


war crimes. That alignment is demonstrated not only through the facts Hoffman selectively chose 
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to include or exclude. As previously noted, it is also demonstrated by his use of language such as 


“collusion,” “undisclosed joint venture,” and “joint enterprise” that is typically applied to criminal 


activity, as Hoffman, a former federal prosecutor, knew full well. As the Accusers’ actions after 


the Report’s publication demonstrated, that language directly supported their efforts to generate 


criminal and war-crimes prosecutions.   


179.  No reasonable reader could see the repeated use of those terms without assuming that 


criminal activity had taken place. And, indeed, press coverage of the Report reflected that 


assumption.  


180. The use of this language reflecting the Accusers’ goals is particularly reprehensible 


because, after the Report’s publication, Hoffman acknowledged privately in a meeting with the 


APA that he had found no criminal activity. http://www.aol.co.uk/video/former-apa-president-


says-stephen-behnke-was-'terminated'-518940743/  It is revealing that, at another closed-door 


meeting with the Council, Hoffman also acknowledged that terms such as “behind-the-scenes 


communication” would have been more accurate than “collusion.” 


http://www.hoffmanreportapa.com/resources/David%20Hoffman.pdf  


D. Lack of Independence: Hoffman and Sidley’s Alignment with the Interests of Drs. 
Kaslow and McDaniel, the Non-Recused Members of the Special Committee 


 
181. The Board Resolution authorizing the review outlined the role of the Special Committee: 


[to] ensure that the independent review is completed in a thorough and independent 
manner….  It is the intent of the Board that this review will be thorough and fully 
independent. The sole objective of the review is to ascertain the truth about the allegations 
described above, following an independent review of all available evidence, wherever that 
evidence leads, without regard to whether the evidence or conclusions may be deemed 
favorable or unfavorable to APA. The SC shall provide this instruction to the independent 
counsel.  
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182. Despite that language, at the beginning of the investigation members of the APA Board 


suggested (although unsuccessfully) that at least one of the Accusers should be part of the Special 


Committee.  


183. As they stated in public interviews, the lone non-recused members of the Special 


Committee, Drs. Kaslow and McDaniel, wanted to use the Hoffman Report to “unite” psychology. 


Their strategy was to blame a “small number of officials” or “small underbelly” of psychologists 


or “small part of APA” who had been “involved in abusive interrogation techniques” – terms Dr. 


Kaslow used in an audiotaped interview – to deflect accountability from them and from the APA’s 


flawed governance procedures.  


184. As early as February 2015, Dr. Kaslow discussed having APA issue an apology. In other 


words, she had reached a conclusion about the validity of the Accusers’ allegations months before 


the investigation was complete, and she was already fashioning a response.  


185. As soon as the Report was received, Drs. Kaslow and McDaniel’s agenda was served by 


the hasty firing of Dr. Behnke, before he had been given adequate opportunity to respond to the 


attacks against him, and by their public comments about the Report.  


186. As they took these steps, Drs. Kaslow and McDaniel were not disinterested parties. As a 


result of the investigation’s expansion, it covered events – such as the ethics reviews and the debate 


about banning psychologists’ participation in the interrogation process – in which they and other 


members of the Board had been significantly and directly involved. They had a stake, therefore, 


in how their roles in those events might be portrayed.  


187. Yet, despite their involvement in the underlying events, they were improperly not named 


in the Report, as were others with equivalent involvement, and therefore were not recused from 


the Committee’s or the Board’s work. As a result, they were protected by a Report they had been 
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intimately involved in overseeing, including approving the expansion of its scope that resulted in 


payments of more than $4 million to Hoffman’s firm.  


188. Moreover, they had substantial control over the actions of the Board and the APA in 


response to the Report. Dr. McDaniel was President-Elect in 2015, when the Report was 


republished, and President and chair of the Board in 2016 when, against the advice of the Council, 


it agreed to pay Hoffman $200,000 to produce a “supplemental” report. Plaintiffs have a statement 


from a Board member to a third party that other Board members were instructed they could not 


vote against re-hiring Hoffman.  


E. Failure to Follow All the Evidence: Exculpatory Leads 


189. The Report ignores entire areas of inquiry that, if presented in the Report, would have 


fundamentally changed its narrative for a reader. Hoffman failed to interview key witnesses and 


to explore Plaintiffs’ exculpatory evidence. 


190. The Report asserts that Hoffman interviewed “individuals from virtually every 


perspective,” including “all the principal APA critics” and “numerous former government officials 


including key individuals from the CIA and Defense Department.” In fact, while he interviewed 


“all the principal APA critics” (more than 30, according to the Report’s list of interviewees), he 


interviewed far fewer military or former military officials. In spite of his charge to follow all the 


evidence, he failed to interview others who could have provided evidence critical to his false 


assertions about the military Plaintiffs’ actions and the “existing DoD interrogation guidelines,” 


about which he makes false and extremely damaging factual assertions.  


191. Two of the witnesses interviewed, one a former member of the military and the other a 


civilian working for the Defense Intelligence Agency, have told the Plaintiffs that Hoffman’s team 


focused on issues largely irrelevant to their substantive work and did not focus on their first-hand 
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experience related to the subject of the investigation. One has said that, as early as December 2014, 


Hoffman was clearly targeting Dr. Behnke. She has also stated that the interviewer inquired 


inappropriately into the nature of her personal relationship with Dr. Behnke. In fact, she and Dr. 


Behnke were only social acquaintances who had met at church and whose work was related.  


192. This witness had been honored twice by DoD for her exceptional achievements in 


conducting and supervising humane interrogations. Had Hoffman’s team asked her, she would 


have given him definitive information about “existing DoD interrogation guidelines” (Hoffman 


Report, p. 9) and whether “enhanced interrogation techniques were occurring at Guantanamo at 


the time of PENS” (Hoffman Report, p. 66). She could also have told Hoffman’s team that, by the 


time of PENS, interrogation plans were computerized: interrogators had to choose from a list of 


permissible interrogation techniques displayed in a drop-down menu, and the list included only 


techniques listed in the Army Field Manual. None were the “enhanced interrogation” techniques 


that Hoffman accuses the Plaintiffs to have colluded to allow in June of 2005.   


193. Another military witness has stated that, when he asked Hoffman if he wanted to discuss a 


certain issue, Hoffman asserted it wasn’t relevant. But Hoffman then wrote 10 pages on the subject 


in the Report.  


194. Col. Banks strongly suggested that Hoffman speak with Lt. Gen. (Ret.) Eric Schoomaker, 


a former Army Surgeon General, who would have provided directly relevant information, based 


on his first-hand involvement, about the ethical analysis that supported the definition of BSCTs’ 


role in the interrogation process. Hoffman did not follow up. 


195. In addition to failing to conduct a balanced series of interviews, Hoffman failed to ask 


Plaintiffs questions that would have elicited information about their efforts to halt abuses, and 


failed to follow up adequately when they suggested relevant information. Those failures were 
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especially destructive because they did not know enough about the investigation’s direction to 


insist on providing that information in the face of his apparent indifference.    


196. In his interview, Col. James referred to policies governing interrogations repeatedly and 


suggested that Col. Dunivin could provide them. Hoffman did not inquire further with Col. James 


and did not follow up with Col. Dunivin. 


197. Col. Dunivin asked Hoffman no fewer than six times by e-mail to provide questions that 


would allow her to ask for clearance to provide relevant information, including information 


relevant to regional policies. Despite focusing on an out-of-date policy in her interview, he never 


provided those questions. Instead, he provided questions designed to get clearance only for 


discussing the Army Medical Command’s BSCT training course, a topic that fit into his pre-


determined false narrative.  


198. At one point, Hoffman told Col. Dunivin in an e-mail that the only relevant facts were 


about her interactions with APA. In light of the Report and its focus on interrogation policies and 


conduct, and of his questions about the 2004 BSCT policy, that statement was profoundly 


misleading.  


199. Taken as a whole, this pattern demonstrates purposeful avoidance of lines of inquiry that 


would have undercut the tale Hoffman spun in the Report for his readers.  


F. Failure to Provide Standard Upjohn-Type Warnings or to Warn Plaintiffs When the 
Investigation Had Become Adverse to Their Interests 


 
200. When a lawyer conducts an investigation commissioned by an organization, it is standard 


best practice to give Upjohn warnings (the corporate equivalent of Miranda warnings). Although 


Upjohn warnings appear most often in interviews with a company’s employees as a means of 


clarifying the client relationship, the principle behind them applies more broadly to any person 


who might be confused about the interests the lawyer serves.  
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201. In this investigation, APA members reasonably assumed that a lawyer hired by the APA 


had some duty towards its membership, especially those who were asked by the APA Board to 


undertake the work being investigated by Hoffman, and especially to members who are or have 


been employees (Drs. Behnke and Newman) or who serve in a governance capacity (Colonels 


James and Dunivin are former members of APA’s governing body, the Council). 


202. DC Bar Ethics Opinion 269 describes the scope of a lawyer’s obligation to clarify his or 


her role in an investigation. That opinion is particularly relevant because Plaintiffs Behnke and 


Dunivin were interviewed in DC, where Hoffman’s client is incorporated and where Sidley and 


APA have repeatedly asserted in public court filings that the majority of the investigation took 


place (emphases added): 


A lawyer retained by a corporation to conduct an internal investigation represents the 
corporation only, and not any of its constituents, such as officers or employees. Corporate 
constituents have no right of confidentiality as regards communications with the lawyer, 
but the lawyer must advise them of his position as counsel to the corporation in the event 
of any ambiguity as to his role. … The corporate constituent being interviewed by a lawyer 
for the corporation, however, may consider the lawyer as also representing the employee’s 
personal interests, absent a warning to the contrary. The employee could understandably 
conclude that, since he is employed by the corporation and the lawyer has been retained 
to serve the interests of the corporation, the lawyer would not be pursuing interests 
adverse to those of the employee. Rule 1.13(b) specifically addresses this potential for 
misunderstanding by the corporate constituent by requiring the lawyer to explain the 
identity of the lawyer’s client “when it is apparent that the organization’s interests may 
be adverse to those of the constituents with whom the lawyer is dealing.” Comment [8] 
to Rule 1.13 advises the lawyer in such a situation to advise any constituent . . . of the 
conflict or potential conflict of interest, that the lawyer cannot represent such constituent, 
and that such person may wish to obtain separate representation. Care must be taken to 
assure that the individual understands that, when there is such adversity of interest, the 
lawyer for the organization cannot provide representation for that constituent individual, 
and that the discussions between the lawyer for the organization and the individual may 
not be privileged. 


 
Disclosure is required not just when an actual conflict exists between the interests of 


the corporation and those of the employee (for example, when the corporation has already 
confided to the lawyer that it will concede wrong-doing by the employee but will attempt 
to avoid corporate responsibility for any illegality). Disclosure is also required when there 
“may be” an adversity between the interests of corporation and employee. There “may 
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be” an adversity when the corporation has not yet irretrievably committed itself to a 
position in the matter, but where one such position might be adverse to the employee. 
Such a possible adversity would almost always arise, then, when the corporation is able 
to take a position adverse to the employee. On the other hand, Rule 1.13(b) applies only 
when the possible conflict is “apparent,” which we interpret to mean actually apparent to 
the lawyer or apparent to a reasonable lawyer under the circumstances. As so interpreted, 
the obligation of disclosure would not arise in those situations where the lawyer had no 
reason to believe that there was any possibility of adversity between corporation and 
employee when the interview was conducted. 


203. Hoffman never advised the Plaintiffs that, despite representing APA, he had no obligation 


to serve the interests of its individual “constituents.” Nor did he advise them that the investigation 


might be adverse to their interests, even when it had become clear to him that its results would 


severely damage their careers and reputations.  


204. To compound this misdirection, several months into the investigation, APA’s General 


Counsel advised employees being interviewed that it would “look bad” for them to engage their 


own lawyers. That advice benefited the APA and Hoffman, but its consequences turned out to be 


destructive for Dr. Behnke.  


205. The Plaintiffs thought Hoffman and Sidley were acting as a neutral, objective third party 


to determine the facts of their actions, all of which had been undertaken in their roles as APA 


employees or persons who were appointed by APA to become involved in its activities. Several 


others interviewed by Hoffman’s team have stated that they initially had the same belief. However, 


witnesses have also stated that by the time they were interviewed, as early as one month into the 


investigation, it was clear that Hoffman had an agenda to attack the Plaintiffs.  


VII. HOFFMAN AND SIDLEY WROTE THE REPORT IN A MANNER THAT 
FURTHER DEMONSTRATES ACTUAL MALICE 


 
A. The Report Conflates DoD and CIA Policies 


 
206.  Hoffman repeatedly ignored the critical distinction between DoD and CIA policies at the 


time of PENS. Those policies had dramatically diverged and were governed by different OLC 
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memos as well as by differing organizational policies. However, instead of analyzing the DoD 


policies in place at the time that prohibited abusive techniques, Hoffman cites the CIA policies 


that allowed for abusive interrogation methods. Because his conclusion dealt solely with the DoD, 


his focus on the irrelevant CIA policies to support his false conclusions is additional evidence of 


actual malice. 


207. This conflation of policies has resulted in ongoing damage to the Plaintiffs in the media. It 


has enabled the Accusers, including James Risen in The New York Times, to continue to contend 


that the APA did in fact “collude” with the CIA, a conclusion the Report itself denies, and to 


attribute the CIA’s attitude towards acceptable interrogation techniques to military psychologists 


(and therefore the Plaintiffs).   


B. The Report Relies Repeatedly on Over-Statements, Misstatements, and Unsupported 
Inferences  


 
208. Throughout the Report, Hoffman not only constructs a false narrative upon the facts, but 


also engages repeatedly in forms of over-statement, misstatement, unsupported inference, and 


loaded and misleading terminology to falsify what actually happened. Where the facts may be 


open to more than one explanation, he consistently chooses the one that portrays the Plaintiffs in 


the worst light and provides the most support for his and the Accusers’ narrative. 


209. This pattern constitutes actual malice. Here are a few examples: 


210.  Example One: Hoffman makes much of the fact that Banks and Behnke communicated 


frequently, and that some of their e-mails had headings such as “for your eyes only.” In the pre-


determined context of Hoffman’s narrative, those exchanges are portrayed as collusion for bad 


purposes. In the real world, they are exchanges between an APA official who could not set APA 


policy and a military officer who had no authority to speak for the DoD.   
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211. In particular, Hoffman cites a few e-mails from Col. Banks that he asked Dr. Behnke to 


delete after reading. Col. Banks had no authority to speak outside the chain of command or take 


positions that might be construed as representing the DoD’s position, especially at a time when the 


debate over interrogations was so heavily politicized. His concern about the e-mails demonstrates 


only concern for military protocol.  


212. Hoffman ignores this correct and innocent explanation in favor of his false and defamatory 


interpretation. 


213. Even more unjustifiably, he builds upon these exchanges a tower of speculative inference: 


the two agreed “to destroy the records of their conversations” and “Banks began instructing 


Behnke to delete their messages ….” He then says that the facts “strongly” suggest that “records 


were destroyed in an attempt to conceal the collaboration” (Hoffman Report, p. 396). 


214. Hoffman knew the facts indicated that his inference was false. First, Dr. Behnke archived 


all of his e-mails and placed them in a folder on the APA server to which Hoffman had access. 


Second, in early February 2015, over two months into the review, Hoffman hired a third-party 


vendor to image Dr. Behnke’s hard drive. If there were deleted e-mails, the vendor (which touts 


its forensic capabilities in internal investigations on its webpage) could have retrieved them. 


Hoffman omits this information from his methods section (Hoffman Report, pp. 6-7). 


http://ldiscovery.com/services/forensics/  


215. Given these facts, and the absence of any evidence that Col. Banks and Dr. Behnke wished 


to hide their ongoing communications for an improper purpose, Hoffman’s inference is 


intentionally false, reckless, and damaging.  
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216. Example Two: Hoffman discusses payments by the DoD for ethics workshops conducted 


by Dr. Behnke, suggesting that Dr. Behnke may have been improperly compensated by the DoD 


directly. He states: 


The evidence (on file with Sidley) appears to show that the payments, ranging from 
$1250 to $5,000 per class, were made to APA, not Behnke, except for two instances when 
Behnke said he received the payments directly and wrote APA a check for the payment 
amount less his expenses, although there is some contracy [sic] evidence as DoD had 
Behnke’s bank account information, presumably for direct deposits. Our investigation was 
still receiving evidence from APA on this issue at the time of our report.  (Hoffman Report, 
p. 37, footnote 22) 


 
217. Had Hoffman asked Dr. Behnke for documentation regarding these mistaken payments, 


Behnke would have provided photo copies of the cancelled checks reimbursing APA. If Hoffman 


had requested information about the payments from the persons at APA who were in charge of 


administering that DoD training contract, he would also have been confronted with the facts. But 


his team never interviewed them, despite his stating that he performed an “in-depth analysis” of 


the financial issues. 


218. By leaving open the inference that Dr. Behnke took money from the DoD, Hoffman has 


caused significant damage to Behnke’s reputation. In August of  2016, the inference was picked 


up by a blogger, Jeffrey Kaye, and tweeted to over 3,000 people: “Recently I found former APA 


Ethics Director Behnke received $10,000s [sic] for consulting for & teaching Guantanamo 


BSCTs.”  
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219. Moreover, despite Hoffman’s assertion that the Board did not know about Dr. Behnke’s 


DoD workshops (Hoffman Report, p. 38), he had in his possession at least one e-mail that clearly 


showed the APA Chief Executive Officer, a Board member, was very aware of the ethics 


workshops. Hoffman was directed to that e-mail, in fact, by the APA’s Chief Operating Officer, 


Michael Honaker, after his interview with Hoffman discussing the Board’s knowledge of the 


workshops. 


220. Example Three: In order to create collusion between two organizations, the DoD and the 


APA, Hoffman overstates the ability of the Plaintiffs to control events and to speak for their 


organizations. For example, he states that Dr. Behnke “regularly sought and received pre-clearance 


from an influential, senior psychology leader in the U.S. Army Special Operations Command 


before determining what the APA’s position should be, what its public statements should say, and 


what strategy to pursue on this issue.” 
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221.  All of the military Plaintiffs were mid-level DoD personnel, with no ability to commit the 


DoD to policy positions, to speak for it, or to give “pre-clearance” on its behalf. Banks, the “senior” 


leader to whom Hoffman refers, could have been accurately described as an informal liaison 


between the APA and one of its important constituencies, military psychologists. He could not 


speak for that constituency, of course, without taking into account military protocols, hierarchies, 


and preferences.  


222. If Hoffman had wanted to pursue the truth about the military Plaintiffs’ role, he could have 


easily found it. Two former Army Surgeon Generals, Maj. Gen. (Ret.) Kevin Kiley (whom 


Hoffman interviewed) and Lt. Gen. (Ret.) Eric Schoomaker (to whom Col. Banks pointed 


Hoffman), have told Plaintiffs’ counsel that Banks, Dunivin, and James could not set policy or 


speak on behalf of the DoD.  


223. Likewise, Dr. Behnke was in a mid-level APA staff role without a vote on any governance 


body. He was thus in no position to “determine” the APA’s position. He had no more influence 


over decisions made by the Council and the Board, and no more ability to influence the course of 


their debates, than any other APA staff member whom the APA leadership chose to consult. 


224. Example Four: The Hoffman Report accuses Dr. Newman of having an “obvious” and 


“classic” “conflict of interest” that was not adequately disclosed with regard to his participation 


on the PENS Task Force because of his marriage to Col. Dunivin (Hoffman Report, pp. 13-14).  


225.  Dr. Newman had disclosed the marriage to his Board and his superiors as well as to many 


others. In October 2002, in fact, the marriage was reported in the Monitor, the official publication 


of the APA which is sent to all members, with a picture listing Dr. Newman’s and Col. Dunivin’s 


titles and positions. Many members of the Task Force were aware of the relationship, and the APA 
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had no conflict of interest policy at that time or at the time of PENS which prohibited Dr. 


Newman’s participation in the Task Force as an observer. 


226. Moreover, in 2004, before the PENS Task Force was approved by the Board, Ms. Nathalie 


Gilfoyle, then the APA General Counsel, requested an opinion from PricewaterhouseCoopers 


about whether the marriage constituted a conflict that would prevent Col. Dunivin from serving 


on a different APA committee. The opinion concluded that the marriage did not in itself create a 


conflict, that potential conflicts could be dealt with on a case-by-case basis, and that full disclosure 


would minimize the risks.  


227. In a footnote, the Report notes that the conflict issue had been raised previously and cites, 


but does not describe, a document buried in the Report’s binders that summarized the 


PricewaterhouseCoopers opinion’s guidance. Although the opinion was requested before the 


PENS meetings to address a different situation, it was clearly relevant, especially since the General 


Counsel was aware of it at the time of PENS and could have objected if she believed there was an 


actual conflict.  


228. There was no actual conflict, despite Hoffman’s spurious inferences. Col. Dunivin was not 


a member of the PENS Task Force, did not attend the Task Force meetings, and did not participate 


in its deliberations at all. Although she proposed members for it, the decisions about whom to 


include were made by others.  


229. As a non-voting observer, Dr. Newman was not a member of the Task Force or of its 


listserv and did not help to draft its report. A review of the notes of the Task Force meetings finds 


that he spoke less frequently than many others, and his comments were appropriate for his position 


as the Executive Director for Professional Practice and for his duty of loyalty to his employer. A 


review of Dr. Arrigo’s notes, on which Hoffman relies, shows that Dr. Newman spoke only 22 
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times over the course of three days, less than others in attendance. For example, Dr. Robert Fein, 


whom Hoffman characterizes as having “offered few comments during the PENS meetings,” spoke 


27 times in the two days for which he was present (Hoffman Report, p. 251). 


230. Example Five: Hoffman is so far removed from neutrality that he explicitly takes sides on 


a critical policy issue: can military psychologists help both to make interrogations effective and to 


prevent abuses? The Accusers and the head of the Special Committee said “no,” and Hoffman 


agrees (Hoffman Report, p. 27). On the basis of no evidence except his intuition, he thus accepts 


a core assumption that drove the Accusers’ most damaging claims: military psychologists were 


necessarily complicit in abuses and so were APA officials who failed to disagree with them. 


VIII. DEFENDANTS’ ACTIONS SURROUNDING AND AFTER THE REPORT’S 
PUBLICATION PROVIDE FURTHER EVIDENCE OF ACTUAL MALICE  


 
A. Drs. Kaslow and McDaniel Knew that Two of the Report’s Primary Conclusions Were 


False or Acted with Reckless Disregard of Whether They Were False 
 
231. As previously noted, Drs. Kaslow and McDaniel and four other members of the Board who 


voted to republish the false and defamatory allegations in the Hoffman Report held significant 


leadership positions in the APA throughout the period between 2005, the time of the PENS 


meetings, and 2014, when the Board reviewed the Leso ethics matter. Drs. Kaslow and McDaniel 


were on Council or the Board from 2006 through 2014. Dr. Kelly served on Council or the Board 


for the entire period of 2005 through 2014. Dr. Douce served on Council from 2006 through 2011 


and on the Board in 2013 and 2014. Drs. Prescott and McGraw served on Council or the Board 


from 2008 and 2010, respectively, through 2014. (Drs. Douce, Kaslow, McDaniel, Kelly, Prescott 


and McGraw collectively, the “Interested Directors”.) 


232. Their participation in underlying events gave the Interested Directors first-hand knowledge 


of many of the events the Reports described. When they republished the Reports, they knew that 
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many of the underlying events in which they had participated were distorted, mischaracterized, or 


omitted in order to create a false and destructive narrative to attack the Plaintiffs. That knowledge 


establishes that, at a minimum, the Board acted with reckless disregard on each occasion when it 


republished the Reports’ defamatory contents.  


233. The Interested Directors were under a duty to disclose to other Directors who did not have 


such knowledge their participation in those underlying events and the impact of the Reports’ 


distortions, mischaracterizations, and omissions on the conclusions in the Reports. Additionally, 


those Directors’ knowledge made the APA’s reliance on Hoffman and Sidley unwarranted.  


234. The majority of the material used in Hoffman’s Report had previously been reviewed or 


adjudicated by other entities, including the Senate Armed Services Committee, the FBI, the 


Department of Justice, the Ohio Board of Psychology, and the New York Board of Psychology. 


None of those entities had ever found any wrongdoing by Plaintiffs or any others mentioned in the 


Report. Hoffman and Sidley omit that history in the Reports. The APA Board was aware of those 


omissions when it republished the Reports. 


235. In sum, given Board members’ significant and material involvement in many of the events 


Hoffman investigated, the Board knew of the Reports’ distortions and omissions when it 


republished multiple Reports on multiple occasions. 


236. For example, the second of the Report’s three primary conclusions was that the Plaintiffs 


and others engaged in “a pattern of secret collaboration” to prevent the APA from banning 


psychologists from participating in national security interrogations (Hoffman Report, p. 9). 


Because of Drs. Kaslow and McDaniel’s involvement in APA governance in 2006-2014, they were 


intimately involved in the series of open debates about this issue that took place in Council 


meetings, at an APA convention, and in other forums over the years.  
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237. Moreover, from 2008 to 2010, Dr. McDaniel was on the Committee for the Advancement 


of Professional Practice, which opposed the moratorium on psychologists’ participation in national 


security interrogations that was proposed in 2007. Dr. Kelly was chair of the Board of Professional 


Affairs when that body voted that the Council should not adopt the 2007 moratorium resolution. 


238. These Board members also knew that, given the APA’s governance structure, the Plaintiffs 


could not have determined the outcome of these debates. They also knew that Dr. Behnke did not 


speak on behalf of APA. They therefore knew the Report’s second conclusion to be false or acted 


with reckless disregard of whether it was false.  


239. The third primary conclusion was that “ethics complaints against prominent national 


security psychologists [were] handled in an improper fashion, in an attempt to protect these 


psychologists from censure” (Hoffman Report, p. 10). 


240. As described earlier in the Complaint, in January and February 2014, because of renewed 


controversy over the handling of the complaints and in particular the complaint against Major John 


Leso, the Board received two special briefings about the closing of the Leso complaint. Dr. 


Kaslow, the 2014 president of the APA, then asked the APA staff to draft a statement from the 


Board that listed the voluminous evidence that had been considered, the care taken with the 


complaint’s handling, and the sound reasons for its dismissal. She was further personally involved 


in revising that document and the preparation of an additional statement.  


241. As a result of the 2014 review, Drs. Kaslow and McDaniel, along with three other members 


of the 2014 Board who were also members in 2015, possessed knowledge that demonstrated the 


Report’s conclusion about this matter to be false when they republished it on each occasion.  
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B. The APA Board Republished the Report Hastily and Without Adequate Review  


242. At the August 2016 meeting between former Board presidents and current Board members, 


current members acknowledged that their actions had been impulsive and not thought through, and 


that the Report contained many inaccuracies. In sum, the Board abdicated its duty of care in its 


rush to accept, act on, and republish the Report. 


243. Within 24 hours of receiving the draft Report on June 27, 2015, the Board, on the advice 


of Hoffman, republished it to two of the most vocal and active Accusers (Drs. Soldz and Reisner) 


under a promise of confidentiality.  


244. The Board then met with Soldz and Reisner on July 2 in Washington, DC, and listened to 


a presentation by them about how the APA should respond to the Report. On July 4, Soldz and 


Reisner took to social media, using the hashtag “torture” and claiming they had been “consulted” 


by the Board. 


245. The Board knew about the Accusers’ animus towards the Plaintiffs over the course of nine-


plus years. For example, Dr. Soldz had publicly expressed racial animus toward James in an online 


interview, stating that he got his job partly because he was “black,” that “he doesn’t show up for 


work,” and that he  “can’t write an English sentence.”  


246. The Board also knew about the Accusers’ active engagement with the press during the 


course of the investigation. For example, Hoffman, the Special Committee and the Board knew 


that Soldz and Reisner had worked closely with James Risen just two months earlier.  


247. Upon information and belief, the Report was given to James Risen on or before the July 4 


holiday weekend, almost immediately after Drs. Soldz and Reisner met with the Board in 


Washington, DC, where Risen worked in the Washington Bureau of The New York Times.  


JA302







248. On July 2, 2015, Hoffman and Sidley sent a copy of the final Report to the APA Special 


Committee and the Board, including to a recused Board member, Dr. Bonnie Markham.  


249. On information and belief, on or about July 7, 2015, David Hoffman provided a word file 


of the Report to Risen. 


250. Risen wrote about the Report in the Times on July 10, 2015, and republished a copy of it 


in full on the paper’s website where it could be downloaded and republished repeatedly. Mr. Risen 


was the first journalist to report the story. 


251. On the same day, July 10, 2015, as a reaction to that publication, the Board immediately 


voted to republish the full Report on the APA website to the general public. At that point the 


Council, the APA’s governing body, which had received the “final” Report only on July 8, had 


had less than two days to review it. Until the evening of July 9, it did not have access to the 6,000-


plus pages of exhibits, many of which included information that contradicted the Report’s 


conclusions. 


252. So hasty was the Board’s review and release of the Report that, as many have noted, the 


APA ignored its own policies that prohibit making deliberations about ethics investigations public. 


C. Defendants Failed to Give Plaintiffs an Opportunity to Respond to Allegations 


253. None of the Defendants gave any of the Plaintiffs adequate opportunity to respond to the 


Report’s accusations before publishing or republishing it and acting on its conclusions. 


254. After having been given approximately 24 hours to respond to the Report’s contents, Dr. 


Behnke registered his objections in writing on July 2, 2015. His attorney, who had been prohibited 


from participating in a meeting with APA’s acting CEO and assistant General Counsel regarding 


a personnel action against Dr. Behnke, voiced similar complaints on July 7, 2015. On July 8, 2015, 
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APA fired Dr. Behnke, who had worked for the APA for almost 15 years, without a notice period 


and without a severance payment, and without allowing him to meet with the Board before it acted. 


255. While the Board considered the Report, senior members of APA staff – including Dr. 


Behnke – who had information that could have countered its false allegations sat waiting in their 


offices to be called to speak to the Board. They were never summoned. 


256. Col. James received online, read-only access on July 7, 2015, only the day before the 


Report’s release to the APA’s 160-plus member Council. Even if that had given him adequate time 


to respond, which it clearly did not, he was given no forum for lodging his objections. 


257. Plaintiffs Banks, Dunivin, and Newman were never even notified that the Report was 


complete or that it was about to be published. 


258. Much later, on October 2, 2015, Jesse Raben, in-house counsel for the APA, sent an e-mail 


to the Council stressing that the APA wanted those named in the Report to be able to contact 


Hoffman to contribute to an errata sheet.  But the Defendants never notified the Plaintiffs that the 


errata sheet was in the works, despite the Plaintiffs’ having objected on multiple occasions to the 


Report’s contents, including to APA’s outside counsel. 


259. Despite these failings, the Board repeatedly claimed that it gave those named in the Report 


full opportunity to respond. In October 2015, for example, Dr. McDaniel asserted in writing to 


Council that they had had a chance to object to its accuracy.  


260. Those claims are false. At the time of the Report’s delivery and after its hasty publication, 


Plaintiffs were given no significant opportunity to respond to its allegations. In their August 2016 


meeting with former Board presidents, current members of the Board admitted that to have been 


the case. 
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D. Dr. Kaslow’s Statements During and After the Investigation Bolstered the Report’s False 
Conclusions 


 
261. After the Report was published, Dr. Kaslow, in her capacity as the head of the Special 


Committee, made her views about the allegations against the Plaintiffs clear to the media, thus 


greatly compounding the damage to Plaintiffs.  


262. First, on July 11, 2015, in a video interview still online Dr. Kaslow refers viewers to the 


Report, which mentions each Plaintiff by name. Dr. Kaslow specifically named Dr. Behnke in that 


interview, and the video displays Dr. Behnke’s name and picture prominently. 


263. In the interview, Dr. Kaslow says, “Well, I think that the report which is over 500 pages 


speaks for itself and there are actually quite a bit of detail regarding Dr. Behnke’s involvement 


with the DoD in ways that were collusive and that unfortunately, very unfortunately, enabled 


psychologists to be involved in abusive interrogation techniques.” 


264. Any reasonable person would assume that someone who “enabled psychologists to be 


involved in abusive interrogation techniques” had a direct role in allowing behaviors that are likely 


illegal. As Chair of the Special Committee, Dr. Kaslow knew or would have known that accusing 


military psychologists of involvement in abusive interrogations was tantamount to accusing them 


of acts that were criminal under military and U.S. law. And, in fact, the video of the interview was 


titled Psychologists May Face Charges for Torture Program. 


265.   In order to reach other audiences, the videotape was repackaged and rebroadcast online 


under the same title. In all, the tape was repackaged at least four times and made available on 


multiple websites. 


266. Second, in another interview, on July 11, 2015, Dr. Kaslow stated publicly to The Guardian 


that the APA had not ruled out referring the Report to the FBI, although Hoffman had said his 


investigation found no criminal wrongdoing. The article stated: 
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… Kaslow said the APA would deliver the Hoffman report to the Senate armed services 
and intelligence committees and the inspectors general of the Pentagon and the CIA. But 
she stopped short of committing to referring it to the FBI for potential criminal inquiry, 
saying Hoffman drew a line short of that in internal discussions. “The issue with the FBI 
is something we’re continuing to discuss,” she said. 


Stephen Soldz, a longtime critic of the APA’s involvement with torture, urged the APA to 
make such a referral in a meeting the APA held with its dissidents on 2 July in Washington. 
“We must refer this report and its findings to the FBI and we must cooperate fully in any 
ensuing investigation,” Soldz urged, according to a presentation acquired by the Guardian. 


https://www.theguardian.com/us-news/2015/jul/11/cia-torture-doctors-psychologists-apa-
prosecution  


267. In that interview, Dr. Kaslow also stated her opposition to the participation of psychologists 


in national security interrogations. As Chair of the Special Committee and former president of the 


APA, her statement inappropriately took sides in an ongoing debate and reinforced the credibility 


of Hoffman’s conclusion that there was collusion to defeat such a ban. 


268. Finally, Dr. Kaslow used the Report to scapegoat the Plaintiffs as members of a “small 


underbelly” of the APA. In interviews and other public forums, she apologized for “horrific” acts 


on the part of a “small group.”  


• August 11, 2015, radio interview with WNYC: Title: APA Votes to Get Out of the Torture 


Business. Quotes: “Small number of officials that were involved in this.” “I think what this 


was, was a small group of people potentially involved or involved with something that was 


just horrific and wrong and that takes us away from our values on human rights.” 


http://www.wnyc.org/story/apa-torture-scandal/; 


• July 21, 2015, radio interview with WBUR in Boston: Title: Report Reveals Close Ties 


Between Psychologists’ Association and Pentagon. Quotes: “I think it was a small part of 


the APA that strayed from that mission. And much of APA was very firm and clear in saying 


that torture was absolutely unacceptable. So I think that unfortunately we didn’t realize that 
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there was sort of an underbelly, a small underbelly, that was having, as you said, loose ethical 


guidelines that may have allowed for psychologists to engage in enhanced interrogations.” 


“I think the report was clear and that the facts of the report speak for themselves on this 


matter.” “In terms of the issue of Dr. Behnke being a scapegoat, I think that the report goes 


into exhaustive detail about Dr. Behnke’s role and the facts really do speak for themselves.”  


 http://www.wbur.org/radioboston/2015/07/21/apa-pentagon 


269. In contrast, Dr. Kaslow and the APA treated other APA staff members also implicated in 


the Report very differently than they treated Dr. Behnke. The Chief Executive Officer, who was 


also directly implicated, was given a severance payment of $1.375 million and a farewell party 


attended by Dr. Kaslow. The General Counsel of the APA and other staff members who were also 


personally implicated in the Report were not fired, but were offered the chance to correct 


inaccuracies.  


E. Defendants Made False Claims of Privilege and Work Product  


270. Sidley’s engagement letter with the APA specifically states that the documents gathered 


for the Report would not be covered by attorney-client privilege (emphasis added):   


We and the APA agree as follows with regard to the application of privileges to this 
Representation. First, except as provided in the sentences in parentheses that follow 
this sentence, the Final Report, and the work we do to gather facts and evidence in 
order to conduct our independent review and prepare the Final Report (the “Fact 
Finding Work”) will not be covered by, and the APA does not expect to assert a claim 
of, the attorney-client communication privilege as to those matters. (However, our 
review of documents with a pre-existing privilege will be covered by the attorney-client 
communication privilege and will not constitute a waiver of the privilege as to those 
documents, unless the Board or the Special Committee on behalf of the Board waives the 
privilege as to specific documents. If we decide that our Final Report should include, quote, 
describe or cite any such privileged documents, we will let the Special Committee know 
and request that the privilege be waived so that we can use the document in the Final 
Report.)  


 
http://www.hoffmanreportapa.com/resources/Sidleyengagementletter.pdf  
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271. However, in a letter to the Council after the Plaintiffs had requested the notes and 


documents on which Hoffman relied, the Board stated that Hoffman and counsel for the APA had 


now opined that his notes and other documents are protected by privilege as well as by the work-


product doctrine. 


272. Even if the engagement letter had not made it clear that privilege would not be claimed, it 


would still not be available.  


273. First, of the 148 interviewees listed in the Report, only approximately 20 could be 


considered current employees or officers of the APA at the time of their interviews and therefore 


arguably Sidley and Hoffman’s clients. 


274. Second, Defendants claimed the sole objective of the “independent” review was to 


determine the truth, and their after-the-fact claims of giving legal advice are contrary to the facts. 


Hoffman was hired to find the truth, not to provide legal advice, and the Report states that he made 


no recommendations (Hoffman Report, p. 72). The engagement letter’s pro forma assertion that 


Hoffman was engaged to provide legal advice is not enough to transform his fact-finding work 


conducted in the ordinary course into legal advice, in light of the facts of the investigation and the 


other representations made by Hoffman during its course and in the Report. Moreover, if he had 


been providing legal advice, as the DC Ethics Opinion referenced above makes very clear, he had 


an obligation to inform the Plaintiffs, who were constituent members of the corporation to which 


he was giving advice, that he was engaged for that purpose and that the investigation might be 


adverse to their interests.  


275. Third, the Report relies upon Hoffman’s assertions about the content of his team’s 


interviews, assertions that have been contradicted by many of those interviewed. In certain places, 


the Report actually refers the reader to “See” an interview the notes of which he and the APA now 


JA308







refuse to disclose (Hoffman Report, pp. 88, 89, 114, 223, 240, 349). Plaintiffs have a number of 


statements from witnesses who claim that their interviews were mischaracterized, distorted, or too 


superficial to elicit relevant information.  


276. By relying on witness statements and other documents that they withhold from the 


Plaintiffs, Defendants are engaged in a fundamentally unfair attempt to shield from the Plaintiffs 


and the public evidence that could directly contradict Hoffman’s conclusions and that could allow 


the Plaintiffs to further demonstrate the requisite degree of Defendants’ fault in publishing and 


republishing their false statements. 


277. Moreover, those documents are not protected by the work-product doctrine. There was no 


threat of litigation, and no legal advice was expected or provided at all, much less in anticipation 


of litigation. Even if the doctrine applied, the protection has been waived: Hoffman relies heavily 


not only on assertions about what witnesses said, but also at times on his direct sharing of his 


impression of their credibility.  


278. Finally, and most importantly, the Plaintiffs cannot adequately rebut Hoffman’s claims 


without access to the documents.   


F. Defendants Failed to Respond to Evidence of the Report’s Falsity 
 
279. Since the Report’s publication, documents and other evidence put forward by the Plaintiffs 


and others within the APA have led many of its members – by no means only the Plaintiffs – to 


conclude that the Report got the facts wrong, that Hoffman was far from objective or reliable in 


his conduct of the investigation, and that the Report’s conclusions are false.  


280. Soon after the Report was published, the Plaintiffs pointed to facts that contradicted those 


conclusions.  
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281. Plaintiffs Banks, Dunivin, James and Newman objected to the contents of the Report in a 


post on APA’s website on July 31, 2015. On August 3, their counsel contacted APA’s outside 


counsel about those objections. Documents that Hoffman ignored or that otherwise undercut his 


false conclusions have been posted on a public website since October 25, 2015, at 


www.hoffmanreportapa.com.  


282. On October 26, 2015, David Ogden, APA’s outside counsel was specifically directed to 


material that undercut the majority of the Report’s findings, including the facts outlined in the DoJ, 


Office of Professional Responsibility Report that chronicled the timing and substance of the OLC 


memoranda, including the relevant DoD legal guidance. 


(http://www.hoffmanreportapa.com/resources/RESPONSETODAVIDHOFFMAN1026.pdf at p. 


5.) In his role as Deputy Attorney General of the United States from 2009 to 2010, Mr. Ogden was 


one of only a handful of people initially privy to the DoJ, Office of Professional Responsibility 


Report and the facts surrounding the timing and the issuance of the relevant memoranda. Mr. 


Ogden’s knowledge of facts directly contradicting the Reports may be imputed to his client, APA. 


283. In a June 8, 2016, open letter, the APA’s division for psychologists in independent practice 


(not military psychologists), one of its largest, passed a vote of no confidence in the Board based 


on the Board’s response to the Report.  


284. In a June 11, 2016, open letter, eight former APA presidents summarized the concerns 


expressed by four of the APA’s divisions and others as including “an apparent failure to properly 


vet [the Report], failure to protect the rights and reputations of those portrayed negatively, lack of 


due process for employees who were forced to resign, and more.” 


285. In the former presidents’ August 2016 meeting with current Board members, the current 


members made the following admissions:  
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• The Board acknowledged that the report contains many inaccuracies. 
• Board members seemed to acknowledge there was no evidence that APA officers 


colluded with the government. 
• While former presidents were repeatedly and erroneously accused of supporting or suborning 


torture and seeking to weaken the ethics code, the Board never attempted to correct those 
impressions and remained silent. 


• Those named in the report had no meaningful opportunity to correct or respond to those 
allegations. 


286. Since the Report’s publication, however, neither Hoffman nor the APA Board (led until 


the end of 2016 by Dr. McDaniel), one of the two non-recused member of the Special Committee, 


has taken any effective steps to correct its demonstrated factual distortions or to adequately address 


the Plaintiffs’ objections. Hoffman’s sole response has been the incomplete errata sheet issued on 


September 4, 2015, with the corrections incorporated into a revised Report published on the same 


day. Hoffman refuses to correct the Report’s inaccurate portrayal of military policy despite having 


been given clear and direct evidence of his purposeful distortions. 


http://www.hoffmanreportapa.com/resources/RESPONSETODAVIDHOFFMAN1026.pdf  


287. APA continues to display two versions of the Report prominently on its website, despite 


Board members’ admission that it contains inaccuracies. 


288. The Defendants’ continued unwillingness to correct the Report’s demonstrated falsehoods 


provides clear evidence of purposeful avoidance of the truth.  


289. On January 30, 2017, at a meeting in Washington, DC, the new APA President, Dr. Antonio 


Puente, approached one of the leaders of APA’s military psychology division, to which the three 


military Plaintiffs belong. Dr. Puente told the division leader that, if the division helped the 


Plaintiffs, he would see to it that the division suffered adverse consequences. At the same time, 


however, Dr. Puente admitted that the Board had gone overboard in its actions responding to the 


Report. He also stated that, after the Plaintiffs’ litigation ends, the division would receive what he 


described as a favorable response to its detailed and thorough critique of the Hoffman Report, a 
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critique that clearly demonstrated the Report’s falsehoods. 


http://www.hoffmanreportapa.com/resources/TF19%20Response%20to%20the%20Hoffman%2


0Report.pdf  


G. The APA’s Re-hiring of Hoffman Despite Conflicts 


290. On April 15, 2016, the APA Board announced that Hoffman had been re-engaged – for 


additional compensation – for the limited purpose of reviewing only the military policies the 


Plaintiffs provided, rather than all of the evidence that contradicts the Report’s conclusions.  


291. The re-hiring flew in the face of a “straw” vote at the February 2016 Council meeting that 


advised the Board not to re-hire Hoffman because of the obvious conflict in asking the Report’s 


author to review its errors.  


292. Since the re-hiring, in an open letter to the Board, ten former chairs of the Ethics Committee 


stated that the re-hiring raises significant concerns about a potential conflict among the interests 


of the APA Board, the APA membership, Hoffman and Sidley. The potential conflict arises from 


the tension between objectively assessing the Report’s accuracy and protecting the reputation and 


other personal interests of those involved in the investigation and Report – including APA Board 


members as well as Hoffman and Sidley.   


293. The APA has not responded to the letter publicly, and through early 2017 continued to 


assert that Hoffman would produce a “supplemental” report. It was due on June 8, 2016.  


294. Despite the potential conflict the former Ethics Chairs identified, throughout 2016, her 


tenure as APA president, Dr. McDaniel continued to be one of only two APA Board members in 


charge of matters related to announcements concerning the Report and important Board 


deliberations about its contents. According to statements from APA Board members to third 


parties, the full APA Board was not been informed for many months as to the status of discussions 
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with the Plaintiffs. Recently, members have been falsely told that APA is working diligently to 


attempt to settle the matter with Plaintiffs. 


H. On August 21, 2018, APA Republished the Revised Report, Despite Knowledge that It 
Contained False and Defamatory Factual Statements, and Removed Documents Relevant 
to the Dispute 


Republication of the Report 


295. On August 21, 2018, APA affirmatively republished the September 4, 2015, Revised 


Report through an email to a listserv directing recipients to a new website url 


(https://www.apa.org/news/press/statements/interrogations.aspx). Although the listserv is titled 


“Council Representatives List,” it includes recipients who are not Council members. It also 


includes Council members who would not have received the emails and tweets publishing and 


republishing the Reports in 2015. The email refers specifically to the Revised Report. 
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296. Additionally, on or before August 24, 2018, APA posted to its public website the minutes 


from the Council meeting approving the August 21 website changes. There, they are accessible by 


the public at large, not only by APA members. These minutes direct readers  to the new website 


url for the Revised Report and refer to the Report specifically. A copy of the minutes remains 


available here: https://www.apa.org/about/governance/council/minutes-summer-2018.pdf (p. 9). 


297. As a direct and proximate result of the posting of links to the Revised Report, it was 


accessed by new readers. 


298. In conjunction with the republishing of the Revised Report, APA posted at the same 


location four substantive documents that refuted the Report’s factual conclusions. The 


republication of the entire Revised Report next to the additional documents, especially without 


reference to other documents in the APA’s possession that demonstrate the falsehood of factual 


conclusions not addressed by the posted documents, constituted an affirmative reiteration of the 


overall Report. 


299. The documents posted are:  


• The Division 19 (Military Psychology Division) Report referenced in this Complaint 


(¶289).  


• Two letters from former chairs of the Ethics Committee, dated February 16, 2016, and 


May 15, 2016, noting, among other issues, numerous mischaracterizations and 


inaccuracies in the Reports. 


• A letter from the former Presidents of APA, dated June 12, 2016, describing numerous 


problems with Hoffman’s and Sidley’s work.  


300. The documents not posted include two APA received in the weeks immediately before 


the Revised Report’s republication: 
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• An August 3, 2018, letter from the Ethics Committee chairs describing how 


“egregiously Hoffman either misunderstood or intentionally mischaracterized the 


ethics program, its handling of individual cases, and its adjudication procedures.” 


http://www.hoffmanreportapa.com/resources/Letter%20to%20APA%20Board.Final.0


80218.docx.pdf   


• May 28, 2018, correspondence from Dr. Joseph Matarrazo, a former APA president, to 


APA President Dr. Jessica Henderson Daniel establishing that the Report contained 


clear falsehoods and that Hoffman ignored evidence contradicting those falsehoods. 


http://journals.sagepub.com/doi/pdf/10.1177/2055102918798235 


301. On July 3 and 23, 2018, Plaintiffs notified Defendants and the D.C. Superior Court of their 


concerns about any decision to republish the Revised Report (and to remove other documents from 


the APA website). Plaintiffs stated that republication would likely result in an additional cause of 


action, as it has. APA’s republication of the Revised Report was therefore foreseeable by Sidley 


and Hoffman.  


Removal of Documents from the APA Website 


302. On or about June 22, 2018, APA removed from its website the PENS Report that is at the 


heart of this dispute. After Plaintiffs’ July 3 notification of their concerns about changes to the 


website, APA placed the PENS Report back on its website.  


303. At the time of its August 21, 2018, changes to its website, APA either removed or made 


difficult to access documents relevant to this dispute that had been located at 


https://www.apa.org/404-error.aspx?url=http://www.apa.org/independent-review/index.aspx, a 


website page that was taken down on August 21. For example, that page included the following 
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statement describing Hoffman’s charge to review “factual support” for the allegations against the 


APA.  


 


304. In contrast to that statement and APA’s other assertions that Hoffman’s role was to 


“determine the facts” (https://www.apa.org/news/press/response/new-york-times.aspx), APA and 


Sidley have now represented in court documents and media statements that Hoffman’s findings 


were simply his “opinions.”  


305. Sidley also recently removed from its website a statement (excerpted below) and 


accompanying article still accessible on the Bloomberg news site that made it clear that Hoffman 


was conducting a factual investigation that was to lead to factual conclusions, in contrast to its 


recent assertions that the Reports contained “opinions”: 
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I. The APA’s Continued Attempts to Prevent Witnesses from Supporting Plaintiffs 


315. As a result of stays ordered by courts in the District of Columbia and Massachusetts, 


Defendants’ only means of gathering evidence from witnesses is through affidavits. APA’s 


General Counsel, Deanne Ottaviano, has continued to threaten and intimidate witnesses who 


supply affidavits in support of Plaintiffs’ case with exclusion from APA governance activities, 


including participation in the affairs of its governing Council.   


316. As one example, on August 10, 2018, Ms. Ottaviano told a room of APA Council members 


that certain APA members had assisted Plaintiffs’ counsel by providing information and affidavits, 


and that those APA members who provided such assistance would be excluded from APA 


governance activities. Since that time, several APA members have refused to assist Plaintiffs, 


citing fear of retaliation by Ms. Ottaviano. Two of these members have stated they will assist 


Plaintiffs after they rotate off the Council in January 2019.  


IX. ONGOING DAMAGES TO PLAINTIFFS 


317. All of the Plaintiffs have lost employment opportunities as a result of the Report’s false 


and defamatory allegations. The accusations also caused severe damage to the professional and 


personal reputations of all the Plaintiffs, damage that has been public and sustained. 


318. The damage has continued to this day. Dr. Trudy Bond, one of the Accusers, has repeatedly 


submitted information to the United Nations Committee Against Torture, mentioning Col. James 


specifically in those documents and encouraging prosecutions. On June 27, 2016, Dr. Bond, 


relying on the Hoffman Report, again asked the Committee to move forward with the prosecutions.  


319. The Report has also been submitted in support of war crimes prosecutions to the 


International Criminal Court.   
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320. Despite knowing about the Report’s falsehoods and about the ongoing damage they have 


been causing, Defendants have repeatedly refused to take any action to repair or mitigate the 


damage to Plaintiffs. They have turned a blind eye as the damage continues.  


321. APA has continued to allow members of its governing body and Drs. Stephen Soldz and 


Reisner to make false and defamatory statements about military psychologists in general and 


Plaintiffs specifically, statements that go beyond even the false findings in the Reports, despite 


those statements being repeatedly brought to the attention of APA’s counsel. Conversely, APA 


has continued to exclude governance members from participating in Council activities if they 


supported Plaintiffs or provided affidavits of publicly available activities or admissions that 


counter APA’s false narrative. 


X.   COUNTS 1-13 


COUNT 1 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Published by Hoffman and Sidley on June 27, 2015, to the APA Special Committee and 


Board) 
All Plaintiffs against Hoffman and Sidley 


 
322. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


323. On June 27, 2015, Hoffman and Sidley published a draft of the Hoffman Report to the 


Special Committee and the Board of Directors of the APA without the exhibits. The Report was 


subsequently republished to additional parties as detailed below. 


324. On information and belief, electronic access to the Report was provided to Risen on or 


about July 2, 2015. A word file of the Report was subsequently provided to The New York Times 


during the next week. A copy of the Report was made available online on their website here: 


http://www.nytimes.com/interactive/2015/07/09/us/document-report.html  
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325. The Report contained the false and defamatory statements concerning the Plaintiffs.  


326. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


327. These statements are false. 


328. By publishing the statements, Hoffman and Sidley intended to cause harm, and in fact, did 


cause harm to the Plaintiffs’ reputations. 


329. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


330. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


331. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


332. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


333. Hoffman’s statements were made in the course and scope of his employment by Sidley. 


Hoffman was the only partner of Sidley referenced in public materials about the Report, and he 


signed the cover letters publishing the Report on each occasion where a letter was included with 


the Report.  


334. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if 


they did, Hoffman and Sidley abused that privilege.    


335. At the time of publication, Hoffman and Sidley knew these statements were false, or 


recklessly disregarded the truth. 
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336. At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements 


and a high degree of awareness that they were probably false.  


337. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing 


sources and following fundamental investigative practices in order to avoid the truth. 


338. Hoffman and Sidley’s conduct amounts to actual malice. 


339. These defamatory statements have been repeated and republished in major media outlets. 


That republication was reasonably foreseeable, because the engagement letter between the 


Defendants provided that the Report would become public without modification.  


340. Hoffman and Sidley’s false statements have injured the Plaintiffs in their trade or 


professions; have damaged their careers and reputations; in some cases have prevented the 


Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have 


caused the Plaintiffs to suffer damages in an amount to be determined at trial.  


341. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of 


their defamation of the Plaintiffs. 


342. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 


COUNT 2 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Republished by the APA Special Committee and Board on June 28, 2015, to Drs. Reisner 


and Soldz) 
All Plaintiffs against All Defendants 


 
343. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 
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344. On June 28, 2015, within 24 hours of receiving a draft of the 542-page Hoffman Report, 


the Special Committee and Board republished a “draft” of the Report to Drs. Soldz and Reisner.  


345. At the time he received the Report, Dr. Soldz was not a member of APA. 


346. On information and belief, that “draft” Report is the document leaked to The New York 


Times. A copy of the Report was made available online here: 


 http://www.nytimes.com/interactive/2015/07/09/us/document-report.html  


347. The Report contained the false and defamatory statements concerning the Plaintiffs. 


348. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


349. These statements are false. 


350. By publishing and republishing the statements, Defendants intended to cause harm, and in 


fact, did cause harm to Plaintiffs’ reputations. 


351. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


352. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


353. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


354. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


355. The republishing of the Report by the members of the Special Committee and Board to 


Drs. Reisner and Soldz was carried out by those individuals in their official capacities as members 


of the Special Committee and APA Board. 
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356. The Defendants had no privilege to publish or republish the false and defamatory 


statements or, if they did, the Defendants abused that privilege.    


357. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


358. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republishing them.  


359. The Defendants’ conduct amounts to actual malice. 


360. These defamatory statements have been repeated and republished in major media outlets. 


That republication was reasonably foreseeable, because the engagement letter between the 


Defendants provided that the Report would become public without modification.  


361. Hoffman and Sidley’s false statements have injured the Plaintiffs in their trade or 


professions; have damaged their careers and reputations; in some cases have prevented the 


Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have 


caused the Plaintiffs to suffer damages in an amount to be determined at trial.  


362. The Defendants are liable to the Plaintiffs for compensatory damages arising out of their 


defamation of the Plaintiffs. 


363. The Defendants are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 
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COUNT 3 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Republished on or about July 2, 2015, and July 7, 2015, to James Risen and The New York 


Times) 
All Plaintiffs against All Defendants 


 
364. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


365. Defendants Sidley and Hoffman published a draft of the Hoffman Report on June 27, 2015, 


to the Special Committee and Board of the APA (including recused members). At Hoffman’s 


urging, Defendants republished it on June 28 to Dr. Soldz (at that time not an APA member) and 


Dr. Reisner.  


366. On information and belief, electronic access to a true and correct copy of the Report was 


given to James Risen of The New York Times on or about July 2, 2015.  


367. A word file of the Report was given to James Risen of The New York Times on or about 


July 7, 2015. That copy of the Report was made available online here: 


http://www.nytimes.com/interactive/2015/07/09/us/document-report.html  


368. The Report contained the false and defamatory statements concerning the Plaintiffs. 


369. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


370. These statements are false. 


371. By publishing and republishing the statements, the Defendants intended to cause harm, and 


in fact, did cause harm to Plaintiffs’ reputations. 


372. The statements so harm the Plaintiffs reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  
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373. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


374. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


375. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


376. Each of the Defendants when acting were doing so within their capacities on behalf of their 


respective organization, company or firm.  


377. The Defendants had no privilege to publish or republish the false and defamatory 


statements or, if they did, the Defendants abused that privilege.    


378. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


379. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republishing them.  


380. The Defendants purposefully avoided the truth, and purposely avoided interviewing 


sources and following fundamental investigative practices in order to avoid the truth. 


381. The Defendants’ conduct amounts to actual malice. 


382. The defamatory statements have been repeated and republished in major media outlets. 


That republication was reasonably foreseeable, because the engagement letter among the 


Defendants provided that the Report would become public without modification.  


383. Hoffman and Sidley’s false statements have injured the Plaintiffs in their trade or 


professions; have damaged their careers and reputations; in some cases have prevented the 
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Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have 


caused the Plaintiffs to suffer damages in an amount to be determined at trial.  


384. The Defendants are liable to the Plaintiffs for compensatory damages arising out of their 


defamation of Plaintiffs. 


385. The Defendants are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 


COUNT 4 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Published by Hoffman and Sidley on July 2, 2015, to the APA Special Committee and 


Board) 
All Plaintiffs against Hoffman and Sidley 


 
386. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


387. Hoffman and Sidley published the final version of the Hoffman Report to the Special 


Committee and Board of the APA on July 2, 2015. The Report was subsequently republished to 


additional parties as detailed below.  


388. A true and correct copy of the Report is available online at 


http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf  


389. The Report contained the false and defamatory statements concerning the Plaintiffs. 


390. The defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


391. These statements are false. 


392. By publishing the statements, Hoffman and Sidley intended to cause harm, and in fact, did 


cause harm to Plaintiffs’ reputations. 
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393. The statements so harm the Plaintiffs’ as to lower those reputations in the estimation of 


their communities or to deter others from associating or dealing with them.  


394. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


395. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


396. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


397. Hoffman’s statements were made in the course and scope of his employment by Sidley. 


Hoffman was the only partner of Sidley referenced in public materials about the Report, and he 


signed the cover letter publishing the Report that was included with the Report.  


398. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if 


they did, Hoffman and Sidley abused that privilege.    


399. At the time of publication, Hoffman and Sidley knew these statements were false, or 


recklessly disregarded the truth. 


400. At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements 


and a high degree of awareness that they were probably false, and therefore were required to 


investigate their veracity before publishing them.  


401. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing 


sources and following fundamental investigative practices in order to avoid the truth. 


402. Hoffman’s and Sidley’s conduct amounts to actual malice. 


JA326







403. These defamatory statements have been repeated and republished in major media outlets. 


That republication was reasonably foreseeable, because the engagement letter between the 


Defendants provided that the Report would become public without modification.  


404. Hoffman and Sidley’s false statements have injured the Plaintiffs in their trade or 


professions; have damaged their careers and reputations; in some cases have prevented the 


Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have 


caused the Plaintiffs to suffer damages in an amount to be determined at trial.  


405. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of 


their defamation of the Plaintiffs. 


406. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 


COUNT 5 
 


(Defamation Per Se for the False and Misleading Statements Republished by the APA to 
the APA Council on July 8, 2015) 


All Plaintiffs against All Defendants 
 


407. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


408. The Special Committee and Board of the APA republished the final version of the Hoffman 


Report to the Council of Representatives of the APA (approximately 170 persons) on July 8, 2015. 


The Report was subsequently republished to additional parties as detailed below. 


409. A true and correct copy of the Report is available online here: 


http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf  


410. The Report contained the false and defamatory statements concerning the Plaintiffs. 
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411. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


412. These statements are false. 


413. By publishing or republishing the statements, Defendants intended to cause harm, and in 


fact, did cause harm to Plaintiffs’ reputations. 


414. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


415. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


416. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


417. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


418. The republishing of the Report by the members of the Special Committee and the APA 


Board was done by those individuals in their official capacities as members of the Special 


Committee and the APA Board. 


419. The Defendants had no privilege to publish or republish the false and defamatory 


statements or, if they did, Defendants abused that privilege.    


420. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


421. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republishing them.  
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422. The Defendants’ conduct amounts to actual malice. 


423. The Defendants’ false statements have injured the Plaintiffs in their trade or professions; 


have damaged their careers and reputations; in some cases have prevented the Plaintiffs from 


obtaining employment as psychologists, despite their qualifications; and have caused the Plaintiffs 


to suffer damages in an amount to be determined at trial.  


424. The Defendants are liable to the Plaintiffs for compensatory damages arising out of their 


defamation of the Plaintiffs. 


425. Defendants are liable to the Plaintiffs for punitive damages because of the willful, wanton, 


and outrageous nature of the defamation and evidence of conscious disregard for the Plaintiffs’ 


rights. 


COUNT 6 
 


(Defamation Per Se for the False and Misleading Statements in the Report Republished on 
July 10, 2015, by James Risen and the New York Times to the World) 


All Plaintiffs against All Defendants 
 


426. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


427. The Defendants published and republished both a draft of the Hoffman Report and the final 


version of the Report a combined total of five times, prior to the publication by The New York 


Times of a copy of the full Report. By publishing and republishing those two versions of the Report 


to multiple parties, the Defendants excessively and recklessly distributed the Report, foreseeably 


causing harm to Plaintiffs’ reputations. 


428. A true and correct copy of the Report was made available online at the New York Times 


website here: http://www.nytimes.com/interactive/2015/07/09/us/document-report.html.  


429. The Report contained the false and defamatory statements concerning the Plaintiffs. 
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430. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


431. These statements are false.  


432. By publishing or republishing the statements, Defendants intended to cause harm, and did 


in fact, harm Plaintiffs. 


433. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


434. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


435. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


436. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


437. Defendants had no privilege to publish or republish the false and defamatory statements 


or, if they did, the Defendants abused that privilege.    


438. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


439. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republishing them.  


440. Defendants’ conduct amounts to actual malice. 


441. That republication was reasonably foreseeable, because the engagement letter among the 


Defendants provided that the Report would become public without modification.  
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442. Defendants’ false statements have injured the Plaintiffs in their trade or professions; have 


damaged their careers and reputations; in some cases have prevented the Plaintiffs from obtaining 


employment as psychologists, despite their qualifications; and have caused the Plaintiffs to suffer 


damages in an amount to be determined at trial.  


443. The Defendants are liable to the Plaintiffs for compensatory damages arising out of their 


defamation of the Plaintiffs. 


444. The Defendants are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 


COUNT 7 
 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Republished by the Board of the APA on the APA Website on July 10, 2015) 


All Plaintiffs against All Defendants 
 


445. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


446. The Special Committee and Board of the APA republished the Hoffman Report on the 


APA website on July 10, 2015.  The Report was subsequently republished to additional parties. 


447. A true and correct copy of the Report is available online here: 


http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf  


448. The Report contained the false and defamatory statements concerning the Plaintiffs. 


449. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


450. These statements are false. 
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451. By publishing or republishing the statements, Defendants intended to cause harm, and in 


fact, did cause harm to Plaintiffs’ reputations. 


452. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


453. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


454. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


455. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


456. Each of the Defendants when acting were doing so within their capacities on behalf of their 


respective organization, company or firm.   


457. The Defendants had no privilege to publish or republish the false and defamatory 


statements or, if they did, Defendants abused that privilege.    


458. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


459. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republishing them.  


460. The Defendants’ conduct amounts to actual malice. 


461. These defamatory statements have been repeated and republished in major media outlets. 


That republication was reasonably foreseeable, because the engagement letter between the 


Defendants provided that the Report would become public without modification.  
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462. Defendants’ false statements have injured the Plaintiffs in their trade or professions; have 


damaged their careers and reputations; in some cases have prevented the Plaintiffs from obtaining 


employment as psychologists, despite their qualifications; and have caused the Plaintiffs to suffer 


damages in an amount to be determined at trial.  


463. The Defendants are liable to the Plaintiffs for compensatory damages arising out of their 


defamation of the Plaintiffs. 


464. The Defendants are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 


COUNT 8 
 


(Defamation Per Se for the False and Misleading Statements made by Dr. Nadine Kaslow 
on behalf of the APA to the Public) 


All Plaintiffs against APA 
 


465. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


466. Dr. Kaslow made a number of false and defamatory statements on behalf of the APA in 


her capacity as the head of the Special Committee. 


467. Dr. Kaslow acted with actual malice because she knew her statements were false, or acted 


in reckless disregard of their truth, at the time she made them, given: 1) her involvement in 


significant underlying events described in the Report that gave her knowledge that contradicted 


the Report’s conclusions, and 2) that she had been told by Hoffman that he found no criminal 


activity as a result of the investigation.  
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468. The APA’s disparate treatment of Dr. Behnke, including its wrongful discharge of him and 


its defamatory statements, has caused, and continues to cause, grave personal, financial and 


emotional damage. 


469. Dr. Kaslow’s defamatory statements were reasonably understood by those who heard them 


to be statements of fact, of and concerning each of the Plaintiffs. 


470. These statements are false. 


471. By publishing or republishing the statements, the APA intended to cause harm, and in fact, 


did cause harm to Plaintiffs’ reputations.  


472. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them. Each of 


the statements impeaches the integrity and virtue of the Plaintiffs, thus exposing them to hatred, 


contempt, and ridicule. 


473. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


474. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


475. Dr. Kaslow’s statements were made in the course and scope of her position as head of the 


Special Committee and member of the Board of the APA.  


476. The APA had no privilege to publish or republish the false and defamatory statements or, 


if they did, the APA abused that privilege.    


477. At the time of publication, the APA knew these statements were false, or recklessly 


disregarded the truth. 
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478. At a minimum, the APA had serious doubts as to the truth of these statements and a high 


degree of awareness that they were probably false, and therefore were required to investigate their 


veracity before publishing or republishing them.  


479. The APA’s false statements have injured Plaintiffs in their trade or professions; have 


damaged their careers and reputations; in some cases have prevented Plaintiffs from obtaining 


employment as psychologists, despite their qualifications; and have caused Plaintiffs to suffer 


damages in an amount to be determined at trial.  


480. The APA is liable to the Plaintiffs for compensatory damages arising out of their 


defamation of Plaintiffs. 


481. The APA is liable to Plaintiffs for punitive damages because of the willful, wanton, and 


outrageous nature of the defamation and evidence of conscious disregard for the Plaintiffs’ rights. 


COUNT 9 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
published by Hoffman and Sidley on September 4, 2015, to the Special Committee and 


Board of APA) 
All Plaintiffs against Defendants Hoffman and Sidley 


 
482. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


483. Hoffman and Sidley published the revised Hoffman Report to the Special Committee and 


Board of the APA on September 4, 2015.  


484. A true and correct copy of the revised Report is available online here: 


http://www.apa.org/independent-review/revised-report.pdf  


485. The Report contained the false and defamatory statements concerning the Plaintiffs. 


486. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 
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487. These statements are false. 


488. By publishing the statements, Hoffman and Sidley intended to cause harm, and in fact, did 


cause harm to Plaintiffs’ reputations. 


489. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


490. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


491. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


492. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


493. Hoffman’s statements were made in the course and scope of his employment by Sidley. 


Hoffman was the only partner of Sidley referenced in public materials about the Report, and he 


signed the cover letters publishing the Report on each occasion where a letter was included with 


the Report.  


494. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if 


they did, Hoffman and Sidley abused that privilege.    


495. At the time of publication, Hoffman and Sidley knew these statements were false, or 


recklessly disregarded the truth. 


496. At a minimum, Hoffman and Sidley had serious doubts as to the truth of these statements 


and a high degree of awareness that they were probably false, and therefore were required to 


investigate their veracity before publishing them.  
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497. Hoffman and Sidley purposefully avoided the truth, and purposely avoided interviewing 


sources and following fundamental investigative practices in order to avoid the truth. 


498. Hoffman and Sidley’s conduct amounts to actual malice. 


499. On June 27, 2016, Dr. Trudy Bond, a psychologist who had repeatedly filed multiple ethics 


complaints against Col. James, used a copy of the September 4, 2015, Report to encourage the 


United Nations Committee Against Torture to seek prosecution of the persons named in the Report 


for authorizing, acquiescing, or consenting to acts of torture. This action was reasonably 


foreseeable because she had previously filed multiple complaints with numerous agencies, 


including the APA (as stated in the Report), seeking censure for Col. James’ conduct. Hoffman 


and Sidley interviewed Dr. Bond during the investigation but intentionally omitted that 


information from the Report.  


500. Hoffman and Sidley’s false statements have injured the Plaintiffs in their trade or 


professions; have damaged their careers and reputations; in some cases have prevented the 


Plaintiffs from obtaining employment as psychologists, despite their qualifications; and have 


caused Plaintiffs to suffer damages in an amount to be determined at trial.  


501. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of 


their defamation of the Plaintiffs. 


502. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 
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COUNT 10 
 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Republished by the Board of APA on the APA Website on September 4, 2015) 


All Plaintiffs against All Defendants 
 


503. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


504. The Special Committee and Board of the APA republished the revised Hoffman Report on 


the APA website on September 4, 2015. 


505. A true and correct copy of the revised Report is available online here: 


http://www.apa.org/independent-review/revised-report.pdf 


506. The Report contained the false and defamatory statements concerning the Plaintiffs. 


507. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


508. These statements are false. 


509. By publishing or republishing the statements, Defendants intended to cause harm, and in 


fact, did cause harm to Plaintiffs’ reputations. 


510. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


511. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


512. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


513. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  
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514. Each of the Defendants when acting were doing so within their capacities on behalf of their 


respective organization, company or firm.   


515. The Defendants had no privilege to publish or republish the false and defamatory 


statements or, if they did, the Defendants abused that privilege.    


516. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


517. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republish them.  


518. The Defendants’ conduct amounts to actual malice. 


519. On June 27, 2016, Dr. Trudy Bond, the psychologist who had repeatedly filed multiple 


ethics complaints against Col. James used a copy of the September 4, 2015 Report to encourage 


the United Nations Committee Against Torture, to seek prosecution of the persons named in the 


Report for authorizing, acquiescing, or consenting in any way to acts of torture. This action was 


reasonably foreseeable because she had previously filed multiple complaints with numerous 


agencies, including the APA (as outlined in the Report), seeking censure for Plaintiffs James’ 


conduct. Hoffman and Sidley interviewed Dr. Bond during the investigation but intentionally 


omitted that information from the Report. 


520. Defendants’ false statements have injured the Plaintiffs in their trade or professions; have 


damaged their careers and reputations; in some cases have prevented Plaintiffs from obtaining 


employment as psychologists, despite their qualifications; and have caused the Plaintiffs to suffer 


damages in an amount to be determined at trial.  
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521. Defendants are liable to Plaintiffs for compensatory damages arising out of their 


defamation of Plaintiffs. 


522. Defendants are liable to Plaintiffs for punitive damages because of the willful, wanton, and 


outrageous nature of the defamation and evidence of conscious disregard for Plaintiffs’ rights. 


COUNT 11 
 


(Defamation Per Se for the False and Misleading Statements in the Hoffman Report 
Republished by the Board of APA on the APA Website on August 21, 2018) 


All Plaintiffs against All Defendants 
 


523. The Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully 


herein. 


524. On August 21, 2018, the General Counsel and Board of APA republished the Revised 


Hoffman Report on the APA website at a new url. They directed Council members and others to 


the Revised Report through an email to the Council listserv, which includes persons who are not 


Council members, and by publishing on the APA’s public website the Board minutes authorizing 


the republication. Those minutes contain a link to the Revised Report. The website is accessible to 


the public, not only to APA members.  


525. A true and correct copy of the September 4, 2015, Revised Report is available online at a 


separate url here: https://www.apa.org/news/press/statements/interrogations.aspx  


and here: 


https://www.apa.org/independent-review/revised-report.pdf  


526. On August 21, 2018, the General Counsel of APA and Board of the APA also posted at the 


same location four documents containing substantive information relevant to the Reports’ 


conclusions.  
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527. The republication of the entire Revised Report next to the additional documents that 


added to and altered its contents constituted an affirmative reiteration of the overall Report. 


528. APA’s apparent reiteration of the Report was reinforced by its failure to post other 


documents in the APA’s possession that demonstrate the falsehood of factual conclusions not 


addressed by the posted documents. 


529. Hoffman and Sidley were made aware of Plaintiffs’ concerns regarding APA’s intent to 


republish the Report, and to remove from its website documents relied on by Plaintiffs in their 


Complaint, in a filing in the District of Columbia Superior Court on July 23, 2018, and in a 


Massachusetts court filing on August 13, 2018.  


530. Sidley acknowledged its receipt and review of each of those filings by filing a response to 


Plaintiffs’ July 23, 2018 Praecipe with the D.C. Superior Court on September 10, 2018. In that 


response, Sidley and APA advised the Court (without regard to their obligation to preserve 


evidence) that Plaintiffs should be required to file a motion objecting to APA’s republishing of the 


Report and APA’s removal of evidence from its website.  


531. APA’s substantive reiteration of the September 4, 2015, Report was foreseeable to Sidley 


given Plaintiffs’ Court filings, as was APA’s removal of evidence from its website.  


532. APA’s republication of the contents of the September 4, 2018, Revised Report through a 


link contained in an email to a large listserv and in a document posted on a public website, not on 


its members-only website, was done with the intent to reach a new audience.  


533. The republication of the Revised Report next to documents that contradicted its 


conclusions amounted to an affirmative reiteration of the contents of the Revised Report with an 


intent to reach a new audience.   


534. APA republished the Report with Sidley’s full cooperation, knowledge and acquiescence.  
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535. APA and Sidley republished the Revised Report to the public on August 21, 2018, with 


knowledge of its falsity, including admissions documented in this Complaint that APA Board 


members have admitted the Report contains “many inaccuracies” (Complaint, ¶¶31, 242, 285).  


536. The Report contained the false and defamatory statements concerning the Plaintiffs in 


Exhibit A. 


537. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


538. These statements are false. 


539. By publishing or republishing the statements, Defendants intended to cause harm, and in 


fact, did cause harm to Plaintiffs’ reputations. 


540. The statements so harm the Plaintiffs’ reputations as to lower those reputations in the 


estimation of their communities or to deter others from associating or dealing with them.  


541. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


542. The statements are defamatory per se because they accuse the Plaintiffs of unlawful 


conduct.  


543. The statements are defamatory per se because they impugn the Plaintiffs’ fitness for and 


conduct in their professions.  


544. Each of the Defendants when acting were doing so within their capacities on behalf of their 


respective organization, company, or firm.   


545. The Defendants had no privilege to publish or republish the false and defamatory 


statements or, if they did, the Defendants abused that privilege.    
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546. At the time of publication, the Defendants knew these statements were false, or recklessly 


disregarded the truth. 


547. At a minimum, the Defendants had serious doubts as to the truth of these statements and a 


high degree of awareness that they were probably false, and therefore were required to investigate 


their veracity before publishing or republishing them.  


548. Defendants’ conduct amounts to actual malice. 


549. Defendants’ false statements have injured the Plaintiffs in their trade or professions; have 


damaged their careers and reputations; in some cases have prevented Plaintiffs from obtaining 


employment as psychologists, despite their qualifications; and have caused the Plaintiffs to suffer 


damages in an amount to be determined at trial.  


550. Defendants are liable to Plaintiffs for compensatory damages arising out of their 


defamation of Plaintiffs. 


551. Defendants are liable to Plaintiffs for punitive damages because of the willful, wanton, and 


outrageous nature of the defamation and evidence of conscious disregard for Plaintiffs’ rights. 


COUNT 12 
 


(Defamation by Implication or Libel Per Quod) 
All Plaintiffs against Hoffman and Sidley  


 
552. Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully herein. 


553. Plaintiffs plead in the alternative that Hoffman and Sidley’s statements described herein 


constitute defamation by implication for the following reasons: 


554. By the use of the terms “joint venture,”  “joint enterprise,” “deliberate avoidance,” and 


“collusion,” Hoffman and Sidley deliberately or intentionally implied that the Plaintiffs had 


engaged in criminal conduct.  
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555. At various points throughout the Report, Hoffman simply repeats the false and defamatory 


statements of the Accusers without supplying contradictory information in his possession and thus 


allows the reader to infer a false and defamatory meaning from one-sided narrative. See, e.g. 


Hoffman Report, p. 4: “Some label APA’s actions “criminal,”…with a request they be 


prosecuted.”  


556. Hoffman omits from the Report the details of the crucial military history in late 2003, 2004 


and early 2005 and the development and implementation of strict and clear “DoD interrogation 


guidelines.” That omission causes the reader to conclude that the out of date guidelines and OLC 


opinions presented by Hoffman were still in effect and allowed for abusive interrogations. Had 


Hoffman and Sidley included the facts he intentionally omits from the Report, each of his primary 


conclusions, and a majority of his false statements would have been directly and substantially 


contradicted by those intentionally omitted facts. A reader would have been able to reach non-


defamatory conclusions of and concerning the Plaintiffs. 


557. Despite acknowledging to the APA that he found no criminal activity, Hoffman makes no 


such statement in the Report.  


558. Hoffman knew that the Accusers had submitted much of the information he relied on to 


the SASC and FBI, but neither of those organizations had found any actionable conduct. He omits 


those facts from the Report and such deliberate and intentional omission damaged Plaintiffs’ 


reputations. 


559. Hoffman knew the Accusers wished to overcome what they perceived to be a statute of 


limitations problem in order to resubmit the Report to the FBI to support criminal prosecutions 


against the Plaintiffs. 
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560. It was reasonably foreseeable that the Accusers would use the Report to renew their calls 


for criminal prosecution, and that the media would infer the possibility of criminal liability. 


561. On June 27, 2016, Dr. Trudy Bond, a psychologist who had repeatedly filed multiple ethics 


complaints against Col. James, used the revised Report to encourage the United Nations 


Committee Against Torture to seek prosecution of those named in it. This action was reasonably 


foreseeable given her previous persistence in filing complaints against Col. James. Hoffman and 


Sidley interviewed Dr. Bond during the investigation but omitted that information from the Report. 


562. All publications of the Hoffman Report contained the false and defamatory language 


implying criminal conduct and the deliberate (or intentional) omission of the facts damaged 


Plaintiffs’ reputations. 


563. True and correct copies of the Reports are available online here: 


http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf and here: 


http://www.apa.org/independent-review/revised-report.pdf  


564. Those Reports contained the false and defamatory statements concerning the Plaintiffs. 


565. These defamatory statements were reasonably understood by those who read them to be 


statements of fact, of and concerning each of the Plaintiffs. 


566. These statements are false. 


567. By publishing the statements, Hoffman and Sidley intended to cause harm, and in fact, did 


cause harm to Plaintiffs’ reputations. 


568. Hoffman’s and Sidley’s false statements have injured Plaintiffs in their trade or 


professions; have damaged their careers and reputations; in some cases have prevented Plaintiffs 


from obtaining employment as psychologists, despite their qualifications; and have caused 


Plaintiffs to suffer damages in an amount to be determined at trial.  
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569. The false statements have so harmed the Plaintiffs’ reputations as to lower those reputations 


in the estimation of their communities or to deter others from associating or dealing with them. 


570. The statements impeach the integrity and virtue of the Plaintiffs, thus exposing them to 


hatred, contempt, and ridicule. 


571. The statements are defamatory because they accuse the Plaintiffs of unlawful conduct.  


572. The statements are defamatory because they impugn the Plaintiffs’ fitness for and conduct 


in their professions.  


573. Hoffman and Sidley had no privilege to publish the false and defamatory statements or, if 


they did, Defendants abused that privilege.    


574. Hoffman and Sidley’s conduct amounts to actual malice. 


575. Hoffman and Sidley are liable to the Plaintiffs for compensatory damages arising out of 


their defamation of the Plaintiffs. 


576. Hoffman and Sidley are liable to the Plaintiffs for punitive damages because of the willful, 


wanton, and outrageous nature of the defamation and evidence of conscious disregard for the 


Plaintiffs’ rights. 


577. The Plaintiffs have suffered lost employment, emotional distress, and severe personal and 


professional humiliation and injury to their reputations in the community as a direct and proximate 


result of Hoffman and Sidley’s false and defamatory statements.  


578. Col. James has experienced an exacerbation of his post-traumatic stress disorder symptoms 


as a direct and proximate result of the false and defamatory statements made by Defendants. 


COUNT 13 
 


(False Light Invasion of Privacy) 
Plaintiffs Behnke, Dunivin, and James against All Defendants 


 
579. Plaintiffs repeat and re-allege each of the foregoing paragraphs as if set forth fully herein. 
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580. The defamatory statements alleged herein constitute false light invasion of privacy in that 


they have subjected Plaintiffs Behnke, Dunivin, and James to unreasonable and highly 


objectionable publicity by falsely attributing to them characteristics, conduct or beliefs that place 


them in a false light before the public.  


581. The false light in which the Plaintiffs Behnke, Dunivin, and James have been placed would 


be highly offensive to the reasonable person.  


582. Defendants had knowledge of the falsity of the defamatory statements or acted in reckless 


disregard as to their falsity and the false light in which the Plaintiffs would therefore be placed.  


583. Plaintiffs Behnke, Dunivin, and James have been damaged by the Defendants’ publication 


of the defamatory statements because, among other accusations, they impute criminal conduct and 


unethical practice regarding their personal and professional character as psychologists. 


584. Publication of the defamatory statements has caused and will continue to cause Plaintiffs 


Behnke, Dunivin, and James and members of their families to suffer great mental anguish and 


emotional distress. 


585. Publication of the defamatory statements has caused Plaintiffs Behnke, Dunivin, and James 


to suffer severe personal and professional humiliation and injury to their reputations in the 


community – reputations they have built over many years. 


586. Consequently, Plaintiffs Behnke, Dunivin, and James’ standings in the community have 


been damaged by publication of the defamatory statements.  


XI. REQUEST FOR RELIEF ON COUNTS 1-13 
 


WHEREFORE, Plaintiffs demand judgment jointly and severally against APA, Hoffman and 


Sidley for (1) compensatory damages in an amount to be proven at trial; (2) punitive damages in 


an amount to be proven at trial; (3) all costs, interest, attorneys' fees, and disbursements to the 
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highest extent permitted by law; and (4) such other and further relief as this Court may deem just 


and proper. 


Dated:  4, February 2019    


     Respectfully submitted, 


 
/s/ Louis J. Freeh 
Louis J. Freeh, Esq. (D.C. Bar No. 332924) 
Freeh Sporkin & Sullivan, LLP 
2550 M St NW, First Floor 
Washington, DC 20037 
 (202) 390-5959 
Attorney for Plaintiff Behnke 
bescript@freehgroup.com 
 
/s/ Bonny J. Forrest 
Bonny J. Forrest, Esq. (pro hac vice) 
555 Front Street, Suite 1403 
San Diego, California 92101 
 (917) 687-0271 
Attorney for Plaintiffs Banks, Dunivin, James and 
Newman 
bonforrest@aol.com 
 
/s/ John B. Williams 
John B. Williams, Esq. (D.C. Bar No. 257667) 
Williams Lopatto PLLC  
1200 New Hampshire Avenue, N.W. Suite 750  
Washington, DC 20036  
(202) 296-1665  
Attorney for all Plaintiffs 
jbwilliams@williamslopatto.com   
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EXHIBIT A 
List of False Statements (Exact Quotations) from Three Versions of the Report 


Statement 
Number 


Page 
  NYT 
Version 


Page 
7/2/2015 
Version 


Page 
9/4/15 


Version 


False Statement from the Hoffman Report (HR) 
Per Se Defamatory Statements in Bold 


1 1 1 1 APA made these ethics policy decisions as a substantial result of 
influence from and close relationships with the U.S. Department of 
Defense (DoD), the Central Intelligence Agency (CIA), and other 
government entities, which purportedly wanted permissive ethical 
guidelines so that their psychologists could continue to participate 
in harsh and abusive interrogation techniques being used by these 
agencies after the September 11 attacks on the United States. 
Critics pointed to alleged procedural irregularities and suspicious 
outcomes regarding APA’s ethics policy decisions and said they 
resulted from this improper coordination, collaboration, or 
collusion. Some said APA’s decisions were intentionally made to 
assist the government in engaging in these “enhanced interrogation 
techniques.” Some said they were intentionally made to help the 
government commit torture. 


Allegations along these lines had been most recently and most 
prominently made in a book by New York Times reporter James Risen, 
published in October 2014, based in part on new evidence he had 
obtained.  


2 2 & 4 2 & 4 2 & 4 Among other things, the critics have charged that the policy set 
few meaningful limits on the participation of psychologists in 
interrogations, despite widespread concerns about abusive 
conduct in such interrogations, and must therefore have been 
closely coordinated with the government (perhaps principally the 
Defense Department and the CIA) and motivated by a desire to 
curry favor with the government .(p.2)….They describe APA’s 
apparent motive and intent in different ways, from a desire to 
curry favor with the government to an intent to help government 
officials engage in torture. (p.4) 


3 3-4 3-4 3-4 This information establishes that in the months following 9/11, the 
President authorized the CIA to engage in “enhanced interrogation 
techniques.” These techniques were not methods of asking questions 
of a detainee, but were rather ways of attempting to break the will of 
uncooperative detainees so that they would answer the interrogators’ 
questions and provide intelligence information. These “techniques” 
included waterboarding, harsh physical actions such as “walling,” 
forced “stress positions,” and the intentional deprivation of necessities, 
such as sleep and a temperature-controlled environment. The 
Secretary of Defense authorized the Defense Department to 
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False Statements 


2 
	


engage in a similar set of “enhanced interrogation techniques,” 
although waterboarding was excluded. 
 
The Justice Department office in charge of authoritatively 
interpreting U.S. law, the Office of Legal Counsel, wrote memos 
to the CIA in 2002 defining “torture” in a very narrow way. Acts 
intentionally causing pain to individuals in U.S. custody abroad 
could only rise to the level of torture, they said, if the effect was 
equivalent to the pain of a “serious physical injury such as organ 
failure, impairment of bodily function or even death.” Acts 
intentionally causing psychological harm to such captives would 
only count as torture if they caused “significant psychological 
harm” that lasted “for months or even years,” such as the 
development of an actual mental disorder. The memos 
emphasized that understanding “the context” of the act was 
important, and that “it is difficult to take a specific act out of 
context and conclude that the act in isolation would constitute 
torture.” The memos added that, regardless of what actions 
causing psychological harm were taken by interrogators, the 
actions could not be considered torture if the interrogator could 
show that he “did not intend to cause severe mental pain.” 
Interrogators could show that they lacked this intent by 
“consulting with experts or reviewing evidence gained in past 
experience.” 
 
In 2003, based in part on these Justice Department memos, 
Defense Department attorneys wrote a report concluding that a 
U.S. law barring torture by military personnel was inapplicable to 
interrogations of detainees, and that causing harm to an 
individual in U.S. custody abroad could be justified “in order to 
prevent further attacks” on the United States by terrorists. The 
report, which essentially repeated the conclusions of the DOJ 
memos regarding the narrow definition of torture, and became the 
basis for an authorization to the military command at 
Guantanamo Bay to use certain interrogation techniques not 
included in the Army Field Manual. The authorization repeated 
that the Geneva Conventions were not applicable to the detainees 
held at Guantanamo. 
 
[OMITS HERE THAT THESE MEMOS WERE WITHDRAWN 
AND OTHER CRUCIAL POLICY DEVELOPMENTS IN LATE 
2003, 2004 AND EARLY 2005 SO READER USES THESE 
DEFAMATORY STATEMENTS TO CONCLUDE “EXISTING” 
DOD INTERROGATION GUIDELINES ON P. 9 ALLOWED FOR 
ABUSE AND TORTURE IN JUNE 2005.] 
 
By June 2005, much of this information had been made public, 
including the analysis of the Justice Department memos and the 
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Defense Department report. In addition, numerous detailed 
allegations and accounts of abusive interrogation practices had 
been made public, including from the International Committee for 
the Red Cross, which monitored activity at Guantanamo Bay, and 
from media reports, which quoted military interrogation logs and 
government officials who described abusive interrogation 
practices at CIA “black sites.” 


4 8 8 8 We are cognizant that our report and its findings cannot and will not 
resolve all the intense disputes on this issue; but it is not meant to. 
We provided conclusions where the evidence allowed us to reach 
them, but otherwise we described the evidence thoroughly so as 
to present as many facts as we were able to discover. In this way, 
we attempted to stay true to our task to go where the evidence 
would lead us. Sometimes it led us to answers, but sometimes it led 
us to more questions. As a result, our report and its findings will not 
be considered satisfying or sufficient to all who read it. But we are 
also confident that it represents conclusions about what happened, 
and why, that are based on and squarely supported by the extensive 
evidence we have reviewed.  


5 9 9 
 
 


9 … key APA officials, principally the APA Ethics Director joined 
and supported at times by other APA officials, colluded with 
important DoD officials to have APA issue loose, high-level ethical 
guidelines that did not constrain DoD in any greater fashion than 
existing DoD interrogation guidelines. 


6 9 9 9 We also found that in the three years following the adoption of the 
2005 PENS Task Force report as APA policy, APA officials 
engaged in a pattern of secret collaboration with DoD officials to 
defeat efforts by the APA Council of Representatives to introduce 
and pass resolutions that would have definitively prohibited 
psychologists from participating in interrogations at Guantanamo 
Bay and other U.S. detention centers abroad.  


7 9 9 9 We did not find evidence to support the conclusion that APA 
officials actually knew about the existence of an interrogation 
program using “enhanced interrogation techniques.”  But we did 
find evidence that during the time that APA officials were 
colluding with DoD officials to create and maintain loose APA 
ethics policies that did not significantly constrain DoD, APA 
officials had strong reasons to suspect that abusive interrogations 
had occurred. In addition, APA officials intentionally and 
strategically avoided taking steps to learn information to confirm 
those suspicions.  


8 9 9 9 [I]n colluding with DoD officials, APA officials acted (i) to support 
the implementation by DoD of the interrogation techniques that 
DoD wanted to implement without substantial constraints from 
APA; and (ii) with knowledge that there likely had been abusive 
interrogation techniques used and that there remained a 
substantial risk, that without strict constraints, such abusive 
interrogation techniques would continue; and (iii) with substantial 
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indifference to the actual facts regarding the potential for ongoing 
abusive interrogations techniques. 


9 9-10 9-10 9-10 …we found little evidence of analyses or discussions about the best 
or right ethical position to take in light of the nature of the 
profession and the special skill that psychologists possess 
regarding how our minds and emotions work—a special skill that 
presumably allows psychologists to be especially good at both 
healing and harming.  


10 9&10 9&10 9&10 The principal APA official involved in these efforts was once again 
the APA Ethics Director, who effectively formed an undisclosed 
joint venture with a small number of DoD officials to ensure that 
APA’s statements and actions fell squarely in line with DoD’s 
goals and preferences (p.9)….   


…The details and level of this coordination varied over time, 
ranging from some coordination to a very close partnership, in 
which key APA officials were operating in a virtual joint venture 
with key Defense Department officials. (p.10) 


11 10 10 10 …we found that the handling of ethics complaints against 
prominent national security psychologists was handled in an 
improper fashion, in an attempt to protect these psychologists 
from censure. 


12 10 10 10 Premise to false statement below: The evidence establishes that the 
composition of the PENS Task Force, the key ethical statements in the 
task force report, and many related APA public statements and policy 
positions were the result of close and confidential collaboration with 
certain Defense Department officials before, during, and after the task 
force met. The details and level of this coordination varied over time, 
ranging from some coordination to a very close partnership, in which 
key APA officials were operating in a virtual joint venture with key 
Defense Department officials. Their joint objective was to, at a 
minimum, create APA ethics guidelines that went no farther than—and 
were in fact virtually identical to—the internal guidelines that were 
already in place at DoD or that the key DoD officials wanted to put in 
place. 
 
Thus, their joint objective was to create APA ethics guidelines that 
placed no significant additional constraints on DoD interrogation 
practices. 


13 10-11 10-11 10-11 For the APA officials who played the lead role in these actions, 
their principal motive was to curry favor with the Defense 
Department for two main reasons: because of the very substantial 
benefits that DoD had conferred and continued to confer on 
psychology as a profession, and because APA wanted a favorable 
result from the critical policy DoD was in the midst of developing 
that would determine whether and how deeply psychologists could 
remain involved in intelligence activities. APA’s motive to curry 
favor with DoD was enhanced by personal relationships between 
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APA staff and DoD personnel, an important conflict of interest 
that was intentionally ignored; as a result, —powerful executive 
leaders—who [sic] was married to one of the military’s lead 
psychologists who supported interrogations at Guantanamo 
Bay— became involved in important ways in the development of 
both the task force itself and the ethical guidelines it issued. 


14 11 11 11 The evidence supports the conclusion that APA officials colluded 
with DoD officials to, at the least, adopt and maintain APA ethics 
policies that were not more restrictive than the guidelines that key 
DoD officials wanted, and that were as closely aligned as possible 
with DoD policies, guidelines, practices, or preferences, as 
articulated to APA by these DoD officials. 


15 11 11 11 Notably, APA officials made their decisions based on these 
motives, and in collaboration with DoD officials, without serious 
regard for the concerns raised that harsh and abusive techniques 
were occurring, and that they might occur in the future. APA 
chose its ethics policy based on its goals of helping DoD, managing 
its PR, and maximizing the growth of the profession. APA simply 
took the word of DoD officials with whom it was trying to curry 
favor that no such abuse was occurring, and that future DoD 
policies and training would ensure that no such abuse would 
occur. APA officials did so even in the face of clear and strong 
indications that such abuse had in fact occurred (and APA did not 
even inquire with CIA officials on the topic, despite public 
allegations that the CIA had engaged in abusive interrogation 
techniques). Based on strategic goals, APA intentionally decided 
not to make inquires [sic] into or express concern regarding 
abuses that were occurring, thus effectively hiding its head in the 
sand. 


16 11 11 11 APA remained deliberately ignorant even in light of obvious 
countervailing concerns that counseled in favor of crafting clear 
policies....  Being involved in the intentional harming of detainees 
in a manner that would never be justified in the U.S. criminal 
justice system could do lasting damage to the integrity and 
reputation of psychology, a profession that purports to “do no 
harm.” And engaging in harsh interrogation techniques is 
inconsistent with our fundamental values as a nation and harms 
our national security and influence in the world.  These 
countervailing concerns were simply not considered or were 
highly subordinated to APA’s strategic goals. 


17 11-12 11-12 11-12 …key APA officials were operating in close, confidential 
coordination with key Defense Department officials to set up a 
task force and produce an outcome that would please DoD, and to 
produce ethical guidelines that were the same as, or not more 
restrictive than, the DoD guidelines for interrogation activities.… 
guidance (which used high-level concepts and did not prohibit 
techniques such as stress positions and sleep deprivation)…. 
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18 12 12 12 … the key APA official who drafted the report (the APA Ethics 
Director) intentionally crafted ethics guidelines that were high-
level and non-specific so as to not restrict the flexibility of DoD in 
this regard, and proposed key language that was either drafted by 
DoD officials or was carefully constructed not to conflict with DoD 
policies or policy goals. 


19 12 12 12 The leading ethical constraint in the report was that psychologists 
could not be involved in any way in torture or cruel, inhuman or 
degrading treatment. But it was well known to APA officials at the 
time of the report that the Bush Administration had defined 
“torture” in a very narrow fashion, and was using the word 
“humane” to describe its treatment of detainees despite the clear 
indications that abusive interrogation techniques had been 
approved and used. Thus, APA knew that the mere use of words 
like “torture,” “inhuman,” or “degrading” was not sufficient to 
provide guidance or draw any sort of meaningful line under the 
circumstances. 


20 12 12 12 During the task force’s pre- meeting communications, during its 
three-day meetings, and in preparing the task force report, 
Behnke and Banks closely collaborated to emphasize points that 
followed then-existing DoD guidance (which used high-level 
concepts and did not prohibit techniques such as stress positions 
and sleep deprivation), to suppress contrary points, and to keep 
the task force’s ethical statements at a very general level in order 
to avoid creating additional constraints on DoD. They were aided 
in that regard by the other DoD members of the task force (who, 
for the most part, also did not want ethical guidance that was more 
restrictive than existing DoD guidance), and by high-level APA 
officials who participated in the meeting. 


21 12 12 12 Other leading APA officials intimately involved in the coordinated 
effort to align APA actions with DoD preferences at the time of 
PENS were then-APA President Ron Levant, then- APA 
President-Elect Gerald Koocher, and then-APA Practice 
Directorate chief Russ Newman.  


22 13 13 13 The other DoD official who was significantly involved in the 
confidential coordination effort was Debra Dunivin, the lead 
psychologist supporting interrogation operations at Guantanamo 
Bay at the time who worked closely with Banks on the issue of 
psychologist involvement in interrogations. At times, they were 
coordinating their activities with the Army Surgeon General’s 
Office.  


23 13 13 13 For Banks, Dunivin, and others at DoD, the attention on the abusive 
treatment of detainees as a result of the media disclosures of Abu 
Ghraib, the torture memos, the DoD working group report, and other 
related events created uncertainty and worry about whether the 
involvement of psychologists in interrogations would be deemed 
unethical. Some in DoD, such as civilians Shumate and Kirk Kennedy 
at CIFA, were pushing APA to move forward with action that would 
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show support for national security psychologists and help end the 
uncertainty by declaring that psychologists’ participation in 
interrogations (with some then-undefined limits) was ethical. Others, 
like military officers Banks and Dunivin, reacted to APA’s movement 
toward the creation of the task force with concern that APA could 
head in a negative direction if the task force was not properly set 
up and controlled, and with awareness that this was an 
opportunity for DoD. 


24 13-14 13-14 13-14 Newman had an obvious conflict of interest, since his wife, Debra 
Dunivin, was highly interested in the outcome of this policy 
decision by APA and was one of the DoD psychologists who would 
be most affected, positively or negatively, by the ethical position 
about which APA was supposed to be deliberating. Newman owed 
a duty of loyalty to APA, which was in the midst of determining 
its ethical position on this critical issue. In doing so, APA needed 
to determine how to balance at least two important values: (i) the 
importance of psychologists assisting the government in getting 
accurate intelligence information about potential future attacks in 
order to protect the public; and (ii) the importance of 
psychologists not intentionally doing physical or psychological 
harm to individuals, perhaps especially in the situation in which 
the individual is in custody and is outside the protections of the 
criminal justice system. In determining its position, APA also 
needed to balance the views and positions of military and national 
security psychologists with the views and positions of those outside 
the military, and national security systems. 


25 14 14 14 Because of Dunivin’s obvious and strong interest and bias on these 
points, Newman had a classic conflict of interest. It was therefore 
incumbent upon him and APA to keep him out of the discussions 
and deliberations on this topic, and to disclose the conflict.  In fact, 
the opposite occurred. No disclosure was made. Newman and 
Dunivin were included at many of the key points of the process, 
including the task force selection process and the task force 
deliberations; and both Newman and Dunivin inserted themselves 
and influenced the process and outcome in important ways. The 
various APA officials who were aware of the conflict and of all or 
some of Newman’s and Dunivin’s involvement—including 
principally Ethics Director Behnke, Deputy CEO Michael 
Honaker, APA President Ron Levant, and APA President-Elect 
Gerald Koocher, and also including to a lesser extent CEO 
Norman Anderson and General Counsel Nathalie Gilfoyle—took 
no steps to disclose or resolve the conflict. 


26 14 14 14 The very substantial benefits APA obtained from DoD help 
explain APA’s motive to please DoD… 


27 15 15 15 The only solution that met all these goals was an outcome that 
allowed them to take a public position that pleased DoD, that did 
not significantly restrict an important group of psychologists, and 
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that avoided the difficult issue by keeping ethical guidelines at a 
high level. 


28 15 15 15 What is also clear from the evidence is that the decisions from the 
key APA officials about how to proceed regarding the PENS Task 
Force—its composition, the substance of the report, how to adopt 
it as policy, what public explanations to make, and whether and 
how to change the policy once there was pressure to do so—were 
not based in any meaningful way on ethics analysis. 


29 15-16 15-16 15-16 Whatever organizational or personality dynamic led to APA 
allowing him to play this remarkably expansive role, well beyond 
the expected duties of APA Ethics Director, the result was a highly 
permissive APA ethics policy based on strategy and PR, not ethics 
analysis.  


30 16 16 16 A provision about how to handle conflicts between legal and ethical 
obligations (Ethics Code Standard 1.02) was expanded so that 
psychologists could follow court orders or military orders requiring 
them to engage in conduct otherwise prohibited by the Ethics Code, as 
long as they attempted to resolve the conflict first. 


31 16 16 16 Thus, when the time became ripe to consider what ethical constraints 
to put on an important group of psychologists, two factors that could 
conceivably have created internal pressure in APA for those ethical 
constraints to be strong—an Ethics Director focused principally on an 
analysis of ethics, torture, and psychological distress by those in 
captivity, and an ethics approach that had a robust focus on the 
integrity of the profession and the protection of the public – were not 
present. 


32 18 18 18 The framework—interrogation practices must be “safe, legal, ethical 
and effective” (“SLEE”) —was touted by Banks as a safeguard that 
would somehow ensure the humane treatment of detainees. In reality, 
however, it was a malleable, high-level formula that easily allowed for 
subjective judgments to be made, including by people such as Banks 
who interpreted the formula to permit stress positions and sleep 
deprivation in some circumstances. 


33 19 19 19 Newman spoke forcefully about the importance of achieving 
APA’s PR goals in a manner that was inconsistent with the efforts 
by some of the non-DoD psychologists to push for stricter, more 
specific ethical guidelines. 


34 21 21 21 The evidence shows that at the meeting, Banks was “persistent” 
about his agenda, in the words of a DoD task force member. His 
agenda was to get the APA’s “good housekeeping” seal of 
approval for the involvement of psychologists in interrogations, 
and to otherwise keep the status quo and avoid limits or 
constraints beyond the ones the Army or DoD had in place (or 
would decide to put in place in the future). 


35 22 22 22 The first, an attempt to use the provisions of the Geneva 
Conventions or other common international law sources to define 
the high-level terms being discussed at the meeting, was joined 
strongly by Arrigo and Nina Thomas. This attempt was rejected 
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by the other members of the task force, and was therefore rejected 
in the Behnke-drafted task force report. 


36 23 23 23 As a result of this opposition the report rejected the use of or 
reference to international law, except to the extent it was 
incorporated into and consistent with U.S. law (as then defined, 
including through the DOJ memos). 
 
Premise to preceding false statement - Some say that this conclusion 
shows the automatic impact that selecting a majority of DoD officials 
had on the task force’s conclusion. But we think that it actually shows 
an even more intentional decision by the APA task force leaders and 
the DoD psychologists not to voluntarily commit psychology as a 
profession to a more robust set of ethical limitations. To do so would 
have shown leadership on the issue in a way that likely would have put 
APA at odds with DoD and the Administration. This may have caused 
a conflict that would have caused DoD to employ fewer psychologists 
or to write policy that subordinated the role of psychologists in 
interrogation and detention matters; and it may have prompted some 
DoD psychologists to leave APA membership (although Banks was 
already outside the APA).   


37 25-26 25-26 26 Adding to this dynamic was the participation of Koocher (on the 
first day) and Newman (throughout the meeting) who both spoke 
up forcefully in opposition to some of the key points of the non-
DoD task force members. Banks and the DoD task force members 
had allies in Koocher, Newman, and Behnke. These APA officials 
agreed with the strategy of deferring to DoD’s preferences and 
shared the goal of ensuring that the result of the meeting was a 
document that APA could use for positive PR purposes, which 
“calm[ed] the issues,” avoided “rekindling the fires,” and 
“clarified” and “simplified” the message that press accounts had 
“messed up.” In their view, APA needed a clear, straightforward, 
public statement—without delay—that would solve the PR 
problem by portraying APA as a professional association that was 
taking action to set ethical guidelines rather than sitting on the 
sidelines, while keeping DoD psychologists as involved and 
unconstrained as possible. 


38 25-26 
FN10 


25-26 
FN10 


26 
FN10 


Newman…told us that when he spoke up at the task force meeting, 
he was doing so with the clear purpose of trying to strongly 
influence the outcome.  


39 27 27 27 Premise to false statement below: Their theory is therefore that when 
psychologists are involved in an interrogation of a non-cooperative 
foreign detainee considered an “unlawful combatant” suspected of 
knowing important information, in an environment of intense pressure 
to produce actionable intelligence to protect the American public and 
in which the protections of the criminal justice system do not apply, 
psychologists should be playing two roles at the same time: (1) strict 
monitor of the interrogator, including promptly telling the interrogator 
(or telling his supervisor or commander) that he is going too far and 
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needs to stop, and (2) partner of the interrogator in trying to engage in 
interrogation techniques that will be effective in getting the detainee 
to be cooperative and to tell the truth about what he knows.  


This strikes us as naïve or intentionally disingenuous.  
40 28 28 28 Premise to false statement below: Given (i) the public awareness of the 


Bush Administration’s narrow understanding of key terms like 
‘torture’ and ‘inhumane’ and its claim that the Geneva Conventions did 
not apply, (ii) the widespread media reports about abusive 
interrogation techniques, and (iii) the explicit discussions at the PENS 
meeting and the media about specific techniques like stress positions 
and sleep deprivation, it was obvious to everyone involved in the PENS 
Task Force that national security psychologists would be asked to 
advise on interrogation techniques that went well beyond rapport 
building. The PENS Task Force report could have said that 
psychologists may support interrogations only by recommending 
techniques that constitute rapport building.  
 
But as with the other limitations, this was not consistent with 
Banks’ and DoD’s preferences (and therefore Behnke’s and 
APA’s) that the role of psychologist not be limited beyond 
whatever constraints DoD itself had in place. 


41 30 30 30 Similar, [sic] the PENS report refused to take a position on sleep 
deprivation despite being asked to do so. 


42 30 30 30 Premise to false statement below: Furthermore, we found it highly 
notable that the PENS report introduction omits the “do no harm” 
principle from its discussion of the key Ethics Code principles. The 
Ethics Code sets out aspirational principles “to guide and inspire 
psychologists toward the very highest ethical ideals of the profession.” 
The very first sentence in the first principle says, “Psychologists strive 
to benefit those with whom they work and take care to do no harm.” 
Remarkably, the PENS report avoids this sentence and quotes instead 
from the next sentence: “In their professional actions, psychologists 
seek to safeguard the welfare and rights of those with whom they 
interact professionally and other affected persons”. Behnke told us he 
could not recall why he did not include the “do no harm” sentence but 
did not think its exclusion had much significance.  


Our conclusion is that because of the ambivalence within the DoD 
task force members about how to define “harm” as it relates to 
physical pain and distress, and the desire by Behnke and Banks 
not to take a hard-and-fast position that psychologists in 
interrogation situations can never “do harm” (despite the Ethics 
Code principle), Behnke intentionally left out the “do no harm” 
language.  


43 30 30 30 Premise to false statement below: Addressing this issue specifically 
would have been feasible in a wide variety of ways, for instance by 
providing a non-exclusive list of prohibited specific techniques, or by 
describing prohibited conduct by using words such as ‘abuse,’ 


JA358







False Statements 


11 
	


‘physically coercive,’ or ‘intentionally inflicting physical pain or 
mental suffering other than mental suffering incidental to lawful 
sanctions.’  
 
The decision not to do so reflects an intentional decision to keep 
the PENS report at a high level of generality at Banks’ request. 


44 31 31 31 Behnke and the APA’s position on this issue therefore fits the 
pattern we saw in this investigation regarding PENS: positions 
were taken to please DoD based on confidential behind-the-scenes 
discussion and with an eye toward PR strategy. 


45 35 35 35 The day of the Times story, Behnke drafted a response letter to the 
editor for Levant, which was published in the Times over Levant’s 
name on July 7. In the letter, Levant claimed that the PENS report 
contained ‘strict ethical guidelines’ and then repeated some of the 
statements in the PENS report. From this point on, the media 
strategy was clear: emphasize that PENS said that psychologists 
could not engage in torture or cruel, inhuman or degrading 
treatment and claim PENS as a strong, pro-human-rights 
document. The principal purpose of PENS – to state that 
psychologists could in fact engage in interrogations consistent with 
the Ethics Code – was relegated to the sidelines, since any message 
seen as pro-DoD or permissive regarding the involvement of 
psychologists in interrogations was deemed bad media strategy in 
light of the intense and quick criticism of PENS. And of course, the 
principal motivation for Behnke and other APA officials in 
drafting PENS the way they did – pleasing DoD – remained fully 
concealed.  


46 36 36 36 Premise for false statement below: B. Conclusions Regarding Secret 
Joint Venture Between APA and DoD Officials In Years After 
PENS…. From the time of the PENS Task Force through at least the 
next three years, and through the end of the Bush Administration, 
Behnke led the extensive efforts by APA to defend the PENS report, 
to beat back criticisms on the issue through public statements and 
interviews, and to defeat efforts by the APA Council of 
Representatives to pass resolutions that would have definitively 
prohibited psychologists from participating in interrogations at 
Guantanamo Bay and other U.S. detention centers abroad.  
 
In these efforts, Behnke effectively formed an undisclosed joint 
venture with Banks – sometimes joined by Dunivin and some of 
the DoD officials who had served on the PENS Task Force – to 
ensure that APA’s statements and actions fell squarely in line with 
DoD’s goals and preferences.  


47 36 36 36 Premise for false statement below: In numerous confidential email 
exchanges and conversations, Behnke regularly collaborated and 
coordinated with Banks to determine what APA’s position should be, 
what its public statements should say, and what strategy to pursue on 
this issue. Before responding to an APA Board member, before 
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drafting a statement for the APA President, before giving a news 
interview, before advising the APA Ethics Committee, and before 
crafting strategy regarding potential Council resolutions, Behnke very 
regularly checked with Banks first to make sure Behnke and APA 
were in line with what DoD wanted, as articulated by Banks. 
 
On many of these occasions, Behnke was effectively seeking, and 
received, Banks’ pre-clearance for an APA action or statement 
before Behnke proceeded.  


48 37 37 37 Behnke and Banks worked to keep their collaboration highly 
confidential. In an email to Banks during one of the many 
instances in which Behnke sought his review and pre-clearance of 
a draft APA statement, Behnke told Banks that “discretion about 
prior review is essential.” They titled numerous emails “Eyes 
Only”, and we found two emails in 2007 (shortly before their email 
traffic diminished, based on the emails in APA’s system) in which 
they discussed ensuring that the emails themselves were securely 
deleted. 


49 37  
FN 
22 


37 
FN 
22 


37 
FN 
22 


The evidence (on file with Sidley) appears to show that the 
payments, ranging from $1,250 to $5,000 per class, were made to 
APA, not Behnke, except for two instances when Behnke said he 
received the payments directly and wrote APA a check for the 
payment amount less his expenses, although there is some 
contracy [sic] evidence as DoD had Behnke’s bank account 
information, presumably for direct deposits.  


50 39-40 39-40 39-40 6. Obstruction on amending Ethics Code Standard 1.02 ….For the 
next four years, Behnke engaged in a wide variety of actions to 
intentionally delay and obstruct efforts to amend 1.02, despite 
increasingly clear calls to do so. Standard 1.02 was clearly a 
provision that was of importance to national security 
psychologists. Behnke coordinated his efforts at times with Banks 
and Dunivin by, for instance, having them help create 
“opposition” to the calls to revise 1.02.  


51 42 42 42 7. Behind-the-scenes attempts to manipulate Council of 
Representatives actions in collusion with, and to remain aligned with 
DoD …one of the most significant ways in which Behnke and APA 
secretly collaborated with DoD officials was in Behnke’s extensive 
efforts to manipulate Council of Representatives actions from 
2006 to 2009, in an effort to undermine attempts to keep 
psychologists from being involved in national security 
interrogations and to minimize the damage to DoD psychologists 
who might have been threatened from more aggressive potential 
Council actions….Behnke became APA’s chief legislative 
strategist, taking a very active and sophisticated role in 
manipulating the resolution process and the proponents of these 
measures in order to achieve this goal. 


52 43 43 43 In essence, Behnke’s insight was that when faced with the 
potential for an aggressive Council action that he viewed as 
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negative for DoD, the best strategy was not to oppose it directly 
but to create an alternative that could be seen as a middle ground 
with enough credibility to attract support from a substantial 
percentage of the people who would have otherwise supported the 
aggressive action. And through the mechanisms set out above, he 
was confident he could manipulate the “middle ground” 
alternative to make it positive or tolerable for DoD. 


53 43 43 43 Behnke engaged in his usual highly confidential communications 
with Banks (as well as Dunivin and James, and sometimes Gelles) 
in order to jointly determine what strategy or position was best for 
DoD, to seek pre-clearance of specific language, and to work on 
drafts of key documents together. 


54 48 48 48 We know that some of the most significant critics of APA—who 
have had access to the emails of the RAND employee and CIA 
contractor (Scott Gerwehr, now deceased), which revealed 
frequent emails with Hubbard, Mumford, and Brandon—have 
posited that there must have been significant CIA influence 
regarding the outcome of the PENS Task Force in light of the 
substantial APA-CIA interactions shown in these emails and the 
highly suspect content of the PENS report. Without the same 
access we had to APA emails and documents showing extensive 
APA–DoD collaboration in and after the time of the PENS Task 
Force, this is an understandable inference, once one reaches the 
conclusion that the PENS Task Force could only be explained by 
some sort of governmental influence. 


55 55-56 55-56 55-56 APA critics have alleged that the revisions to Standard 1.02 were 
the product of collusion with the government and had the effect of 
providing psychologists with a defense to torture. Specifically, 
they allege that the revised language in Standard 1.02 was 
developed with the government to permit psychologists’ 
participation in interrogations and that it created a loophole that 
allowed psychologists to ignore their ethical obligations when 
these obligations conflicted with law, regulations, or other 
governing legal authority…. Given what we now know about the 
role some psychologists played in designing the enhanced 
interrogation program, the government’s narrow definition of 
“torture” during the early years of the war on terror, and the way 
in which the military used psychologists as members of the 
behavioral science consultation teams at Guantanamo, the critics’ 
argument is understandable.  


56 59 59 59 Although the way in which the Ethics Office handled the James 
matter was technically permissible under the Rules, it 
demonstrates just how little effort the Ethics Office expends in its 
“investigation” of ethics complaints, the way in which the Ethics 
Offices stretches to construe the Rules in a way that is favorable 
to the accused, and how much the Ethics Office falls back on the 
rationale that standards in the Ethics Code were too vague to put 
psychologists on proper notice that certain interrogation 
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techniques were unethical—a rationale that was never shared 
with APA membership, or the general public. 


57 60 60 60 The Ethics Office did not take any affirmative steps to request 
information from witnesses who might have had relevant 
information (including individuals with whom APA had close ties, 
such as Banks, Dunivin, or James) or to seek documents through, 
for instance, a FOIA request. 


58 64 64 64 Premise to false statement below: The Special Committee rejected a 
narrow view of our scope and told us to understand our charge broadly, 
so that the scope of our review included a review of the issues 
specifically identified in the Board’s statement, the relevant issues in 
Risen’s book, and critics’ allegations regarding the changes to APA 
policies and the driving forces behind those changes. … 


With regard to the PENS Task Force and subsequent policy 
statements and decisions by APA, there clearly was collusion 
between key APA officials who were acting on behalf of APA and 
key DoD officials. 


59 65 65 65 We think the evidence clearly shows that the key APA officials 
acting on behalf of APA intentionally implemented a policy that 
would allow DoD officials to continue to engage in their existing 
practices based on the guidelines and procedures they had in place. 
At a minimum, this was the purpose of the collusion. 


60 65 65 65 Premise to the false statement below: As summarized above and 
detailed further in this report, there were clear and strong indications 
in front of APA officials that abusive interrogation techniques (such as 
stress positions, sleep deprivation, threats, and playing on phobias) had 
occurred. There had even been substantial public reporting and 
congressional inquiry on about [sic] the apparent (at the time) 
waterboarding of two “high-value” detainees.  
 
In short, by June 2005, it would have been clear to all well-informed 
observers that abusive interrogation techniques had almost certainly 
occurred and that there was a substantial risk they were still occurring. 


61 66 66 66 Thus, there were clear signs from the PENS Task Force meeting 
that DoD officials believed that some of the ‘enhanced’ 
interrogation techniques specifically described in the media were 
not prohibited by the ethical guidelines in PENS. This in turn 
would have suggested at the time that DoD may well have 
considered these techniques proper in some circumstances and 
may well have been utilizing them. When combined with the 
private statements to Behnke and others APA [sic] by CIA and 
DoD officials, and the widespread and powerful public reporting 
about the apparent interrogation abuse, including numerous and 
corroborating quotes from government officials and the Red 
Cross, there were very strong reasons to be concerned that 
abusive interrogation techniques had occurred in the past and that 
there was a substantial risk that they were continuing. 
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62 66-67 66-67 66-67 They therefore intentionally did [sic] make any effort to seek out 
more information that might corroborate or contradict the DoD 
assurances, strategically emphasizing that they were unlikely to 
get definitive details regarding potential interrogation abuses 
because the information would be classified. 


63 67 67 67 “Deliberate avoidance”…The approach that Behnke and Koocher 
(principally) recommended and that APA took was to deliberately 
avoid probing or inquiring into the widespread indications that 
had surfaced about harsh interrogation techniques being 
conducted by the CIA and DoD, even though they knew that 
psychologists were involved in CIA and DoD interrogations. 


64 67 67 67 …if one compared the reports of harsh interrogation techniques 
to internationally- accepted definitions of torture, such as in the 
UN Convention Against Torture, rather than the bizarrely narrow 
definitions set out by the Justice Department in its memos, one 
would have been suspicious that some of the harsh interrogation 
techniques allegedly being conducted by the CIA and DoD 
constituted torture.  


65 67 67 67 And given their contacts in the CIA and DoD, they may well have 
been able to learn some significant information that would have 
helped them assess the likelihood that the problem had occurred 
or was still occurring, and the risk that it would occur in the 
future.  


66 68 68 68 A more accurate description is that the collusion was done to 
support the implementation by DoD of the interrogation 
techniques DoD wanted to implement, without substantial 
constraints from APA; with knowledge that there likely had been 
abusive interrogation techniques used and that there remained a 
substantial risk that without strict constraints, such abusive 
interrogation techniques would continue; and with substantial 
indifference to the actual facts regarding the potential for ongoing 
abusive interrogation techniques. The collusion relating to PENS 
and the post-PENS period—and the actions in protecting national 
security psychologists from disciplinary sanctio [sic]—reflects a 
clear intent to take actions in order to please and curry favor with 
DoD. 


67 68 68 68 Further, the APA officials who led the PENS Task Force process 
pursued an ethics policy that intentionally sought to please DoD 
and not place specific ethical constraints on it beyond the general 
formulations DoD was comfortable with. The position was 
intentionally pursued to allow DoD to have discretion, subject to 
its own internal constraints, to determine what interrogation 
techniques to pursue under the individual circumstances. 


68 68 68 68 These APA officials took this position while intentionally avoiding 
an effort to gather information about whether “enhanced” 
interrogation techniques were still occurring—although they 
would have had every reason to believe that stress positions and 
sleep deprivation (among others) were still being used at the time 
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of PENS because of the reluctance of Banks and other DoD 
officials to declare them prohibited.  We would not call this 
“supporting the implementation of enhanced interrogation 
techniques,” but we would say this was supporting the 
implementation by DoD of the interrogation techniques it wanted 
to implement, without substantial constraints from APA, and with 
knowledge that there likely had been abusive interrogation 
techniques used, and there remained a substantial risk that 
without strict constraints, such abusive interrogation techniques 
would continue. 


69 68 68 68 As described above, the substantial financial benefits in the form 
of employment, grants and contracts that DoD provided to 
psychologists around the country had a strong influence on APA’s 
actions relating to the PENS Task Force (and therefore “relating 
to torture”), since preserving and improving APA’s relationship 
with DoD (including the benefits to psychology that flowed from 
it) formed an important part of the motive behind APA’s actions. 


70 70 70 70 By explicitly declaring it ethical for psychologists to be involved in 
interrogations of detainees in DoD or CIA custody, while not 
setting strict and explicit limits on a psychologist’s involvement in 
the intentional infliction of psychological or physical pain in these 
situations, APA officials were intentionally setting up loose and 
porous constraints, not tight ones, on this particular use of a 
psychologist’s skill.  


71 70 70 70 We have heard from psychologists who treat patients for a living
that they feel physically sick when they think about the involvement
of psychologists intentionally using harsh interrogation techniques.
This is the perspective of psychologists who use their training and
skill to peer into the damaged and fragile psyches of their patients,
to understand and empathize with the intensity of psychological
pain in an effort to heal it. The prospect of a member of their
profession using that same training and skill to intentionally cause
psychological or physical harm to a detainee sickens them. We find
that perspective understandable. 


72 71 71 71 APA officials made such a decision in 2005. Their decision was to 
keep the limits on this behavior loose and high-level.  


73 71 71 71 … our investigation determined that keeping the limits loose and 
high-level was intentional, and was done in order to align APA and 
curry favor with the Defense Department, to create a good PR 
response, and to keep the growth of psychology unrestrained in 
this area.   


74 115 115 115 Despite these countervailing opinions, it is a striking oversight not 
to grapple with concerns about the Nuremberg defense when 
drafting a sentence ostensibly to resolve confusion and uncertainty 
about choosing between legal or organizational mandates and 
ethics. This is especially the case when one or both of these 
standards specifically dealt with and sought to incorporate 
military and law enforcement commands, the very kinds of 
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mandates used as a defense in the Nuremberg Trials. While those 
involved with the revision claimed that the 1998 legal analysis 
applied to 8.03, at that point, 8.03 covered correctional and 
military psychologists. 


75 134 134 134 Premise to false statement below: However, it seems likely that 
Banks’s condemnation of the techniques listed in the BSCT memo is 
less sweeping than it first appears. Banks explained that, in the SERE 
community, “physical pressure” is a term used in contrast to 
“psychological pressure.” He added that, by using the term physical 
pressures, he was not approving of the use of psychological 
pressures.463 However, his explanation seems odd, given that he 
identified the vast majority of the techniques identified in the BSCT 
memorandum as psychological pressures.464 Banks went on to explain 
that it is more difficult to define when psychological pressures are 
impermissible because a psychologist would need to assess whether 
such a technique would be safe, legal, ethical, and effective. For 
example, Banks thought that the use of stress positions might or might 
not be permissible depending on whether it was safe under the 
circumstances.465 


  
Therefore, Banks’s email, when read in context, recommends 
against the use of only those few techniques that qualify as 
“physical pressures,” and could have been read as an implicit 
endorsement of the majority of the techniques listed in the BSCT 
memo. 


76 153 153 153 On June 13, the Washington Post published copies of the memoranda. 
Shortly after, Assistant Attorney General for the Office of Legal 
Counsel Jack Goldsmith, withdrew the 2002 and 2003 memoranda 
at issue. 


77 186 186 186 Even at this early stage in APA’s consideration of ethical issues in 
the national security context, the APA’s internal discussions 
suggest that a primary issue of importance to APA was messaging 
and publicity. Though it is likely that APA staff were motivated by 
the goal of providing substantive guidance to military 
psychologists as well, their initial internal communications turned 
on the opportunity to take the lead on an issue that was drawing 
public attention. Throughout the APA’s consideration over the 
next several years of the ethical issues raised by psychologists 
working in national security, considerations of messaging and 
public image would continue to dominate the conversation. 


78 191 191 191 Premise to false statement below: The APA’s response to Kimmel’s 
task force demonstrates that, by 2004, the APA was guided by political 
considerations to obstruct member initiatives that were critical of Bush 
administration policies in the war on terror. There might have been 
legitimate concerns about the scientific basis of the report, as 
Farberman described, or those concerns might have been pretextual; 
regardless of the validity of the scientific concerns, however, it is clear 
from internal communications that APA’s motivation in discouraging 
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the acceptance of this report was at least in part based on an effort to 
appease the Administration.  
 
In short, APA staff used internal governance processes to hold 
back membership initiatives that expressed criticism of the 
government’s counterterrorism initiatives out of fear of angering 
the Bush Administration. 


79 192-
193 


192-
193 


192 Although these press reports and member inquiries do not prove 
that APA staff knew that psychologists were facilitating 
interrogations using abusive techniques, the internal APA 
communications as of May 2004 are sufficient to demonstrate that 
senior APA staff should have been on notice that psychologists 
were working in environments where such abuses were rampant. 
At that time, senior staff in the Ethics Office and Science 
Directorate were aware from Hubbard’s earlier inquiries that 
psychologists were being asked to participate in activities at 
Guantanamo in ways that raised potential ethical issues. In May, 
APA staff also learned that Larry James was being deployed to 
Iraq “to be Chief Psychologist at that prison,” presumably Abu 
Ghraib.817 Therefore, it seems likely that APA staff were aware 
that psychologists were working in settings where detainees were 
being subjected to abuse, and that they were being faced with the 
ethical dilemmas presented by those abuses. 


80 193-
194 


193-
194 


193 This exchange demonstrates that APA staff was aware that the 
definitions used in the OLC memos rendered bare statements 
regarding prohibitions on torture toothless. The June 7 Wall Street 
Journal article about the report of the working group from March 
2004 and the June 8 Washington Post article about the OLC 
memoranda indicated that the rules and standards regarding 
torture were no longer clear-cut, and that it was not feasible to rely 
on the legal framework to prevent activities that could amount to 
torture. Even had APA staff failed to understand that point, 
Murphy made the connection and raised the explicit concern to 
Behnke and other APA staff that relying on legal guidelines to 
prevent torture would be inadequate. Thus, it is not credible that 
APA would think a prohibition on “torture” was sufficient 
guidance during the work of the PENS Task Force the following 
year. 


81 196 196 196 However, even if APA was unaware of research programs run by 
the CIA and DoD or ethical concerns regarding such research 
raised internally within the CIA, these communications show that 
as of summer 2004, Behnke had been placed on notice that 
research on deception in the national security context raised 
complicated ethical issues. Despite these issues raised by 
researchers participating in APA-sponored [sic] conferences, 
during the PENS meeting more than a year later, a group 
designated to consider ethical issues in precisely this context 
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recommended pursuing research related to interrogations without 
addressing the obvious concerns. 


82 209 209 209 Behnke also articulated this strategy of avoiding the difficult 
questions by playing up the lack of perfect knowledge regarding 
both facts and “context” in a similar exchange with Farberman in 
the same group email… 


83 210 210 210 Behnke’s comment that “much thinking and development needs 
to take place” on the issues before ethical declarations could 
obviously be considered a fair substantive point. But APA ended 
up pursuing its course of action not based on additional “thinking 
and development” on ethics issues, but on strategic and PR 
considerations. If Behnke and APA had declined to issue ethical 
guidance or take an ethical position on the issue for (say) 12 
months while they carefully studied issues of torture, 
interrogation practices, the role of health care practitioners in 
interrogations, and ethical issues relating to war and capture, and 
publicly explained that they were not issuing guidance because 
this study was taking place, that would be one thing. But APA did 
the opposite. 


84 210 210 210 As set out below, in order both to address perceived PR concerns 
(that APA’s silence on these issues was costly from a perception 
standpoint because it showed an absence of leadership and 
relevance), and to please the Defense Department (which wanted 
both timely action from APA that would reflect positively on DoD, 
and ethical guidelines that gave DoD substantial flexibility and 
were as close as possible to existing or draft DoD policies on the 
topic), APA issued a task force report that evaded the difficult 
questions that APA knew inevitably needed to be answered if 
psychologists were to be authorized to engage in interrogation 
activities. Simultaneous with its PENS report, APA claimed that 
(1) the report was not evasive but was in fact a clear, strong, pro-
human rights statement against torture; (2) the report was 
evidence of APA acting as a “leader” on this issue; (3) the report 
provided “clear guidance” on this issue; and (4) it was unfair to 
label the report as evasive because (a) the issue was complicated 
(so they needed more time), (b) they needed more facts (even 
though the contemporaneous emails show they expected to never 
obtain meaningful facts because of the activity’s classified nature), 
and the report should be seen as merely an “initial step” with the 
promise of a more detailed “casebook” (which never occurred). 


85 210 210 210 But as set out below, the evidence shows that what explains the 
PENS report is a desire to please DoD by following its requests 
about how to proceed, and the desire to create a positive-sounding 
policy statement in a short time frame in order to respond to the 
pressure of negative press reports. 


86 215 215 215 The conflict of interest on this issue resulting from Russ Newman, 
the head of the Practice Directorate, being married to Debra 
Dunivin, the lead Army BSCT psychologist at Guantanamo Bay, 
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was explicitly raised internally and then ignored. Newman became 
involved in the discussions about the task force nominees and 
connected with Morgan Banks (the chief Army psychologist with 
the Army Special Operations Command and psychology leader of 
the SERE school at Fort Bragg), bringing his suggestions to the 
staff group. 


87 216 
FN 
934 


216 
FN 
934 


216 
FN 
934 


Koocher responded to the Council delegate in a one-line post, 
asking if she “will give suggestions for how APA might obtain the 
data needed to investigate?” (The statement is ironic in light of the 
fact that APA generally took no efforts to “obtain data” one might 
use to investigate these matters, as set out later in this report.) 


88 219 
FN 
945 


219 
FN 
945 


219 
FN 
945 


Dunivin’s marriage with Newman had previously raised concerns 
at APA. In October 2004, a Council member flagged Dunivin’s 
marriage as a potential conflict of interest in her running for a 
position on the Finance Committee. Dunivin ultimately withdrew 
her nomination for the committee.  


89 226 226 226 The “directly convey” language most likely suggests that Banks 
may have wanted task force members who could confer with 
military psychologists in the field during the task force to ensure 
that the task force was not doing something that was inconsistent 
with their needs or preferences.  


90 227 227 227 The difference between the version brought to the December 2004 
Board meeting and the official version submitted at the February 
2005 Board meeting was that “coercive techniques” was replaced 
with the innocuous term “various investigative techniques” in a 
manner that (as Gilfoyle’s prior email foreshadowed) avoided the 
difficult question regarding what ethical position to take if 
“coercive techniques were found to be effective.”983 Newman told 
Sidley that he did not recall the conversations then about 
removing the word “coercive,” but he commented that neither 
Banks nor his wife Dunivin would have liked it since it suggested 
from the outset that interrogations per se were problematic.984 


91 232 232 232 Although the behind-the-scenes communications are not made 
explicit in this email exchange, and Behnke, Fein, and Kinscherff 
did not recall anything about this exchange from 10 years ago, it 
strongly suggests that Behnke, Kinscherff, and Fein had 
coordinated this exchange in some way to ensure that Shumate, 
Fein, and Gelles would be nominated with prominent 
recommenders, especially in light of the way the detailed and 
sophisticated behind-the-scenes manner we observed Behnke 
typically operating. Behnke also emailed Fein about two weeks 
later, noting that “[t]hese appointments are very political.”1001 


92 240 240 240 This language is pulled directly from a subheading of a draft chapter 
that Banks and Dunivin were working on at the time, “Providing 
Psychological Support for Interrogations” (“PPSI”), 


93 242 242 242 APA staff considered the civilian/military split of task force 
members from the start of gathering task force nominees. 
Although the ultimate PENS Task Force was intentionally 
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weighted in favor of the military and Defense Department (a 
critical factor in its outcome), the initial staff-recommended task 
force members were more equally divided. 


94 243 243 243 Some APA officials and staff involved in the selection process claim 
that the ultimate breakdown between military and non-military 
members ignores the diversity within the DoD members of the task 
force. But there is no documented discussion in the first part of 2005 
about the diversity of the DoD members. On the contrary, Behnke’s 
handwritten notes indicate he grouped all of the DoD members 
together in his categorization of potential task force members. 


95 243 243 243 These importantly-timed and confidential consultations with Banks 
and Dunivin appear to have been unique—we did not find evidence of 
APA having similar consultations with other individuals or 
constituencies. And they were highly influential. 


96 243 243 243 Premise to false statement below: While some APA officials and staff 
involved in the selection process claim that the 6-4 majority did not 
matter because the eventual report was a “consensus document,” the 
discussions in the first part of 2005 indicate an awareness and 
importance about members who could vote.  
 
The consensus argument made today appears to be a post-hoc 
response to the critique about the composition of the task force 
and, as seen below, was not an argument raised at the time when 
this criticism first arose. In short, it would have been clear to 
everyone involved in early 2005 that selecting six voting, DoD 
members would be a dominant voting bloc within the task force, 
and would send a very strong positive message to DoD about 
APA’s support. 


97 249 249 248 Behnke’s staunch handling of Moorehead-Slaughter’s 
communications, coupled with Moorehead-Slaughter’s lack of 
experience in national security issues, signal that Moorehead-
Slaughter was used primarily as Behnke’s agent during the PENS 
process. 


98 255 
FN 


1140 


255 
FN 


1140 


255 
FN 


1140 


Gravitz made a point of speaking to Behnke about the case and 
warning him that action against Gelles could harm national 
security. Behnke said that this had no effect on him, but he later 
took over the investigation from the assigned investigator (who 
strongly believed that Gelles had committed an ethical violation) 
in an unusual fashion during her temporary absence, causing the 
investigator to say that Behnke was manipulating the situation 
and taking advantage of her absence. After Behnke’s involvement, 
the APA Ethics Committee voted unanimously to find no violation 
against Gelles. 


99 256 256 255 Both Gravitz (who was there for days two and three of the 
meeting) and Newman spoke during the meeting in ways that 
supported the military/DoD psychologists. And, as discussed more 
below, Newman spoke forcefully about the importance of 
achieving APA’s PR goals in a manner that was inconsistent with 
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the efforts by some of the non-DoD psychologists to push for 
stricter, more specific ethical guidelines. 


100 256 256 256 Newman had an obvious conflict of interest, since his wife was 
highly interested in the outcome of this policy decision by APA, 
and was one of the DoD psychologists who would be most affected, 
positively or negatively, by the ethical position about which APA 
was supposed to be deliberating.  


101 256 256 256 When asked about whether there was a conflict of interest in his 
observer appointment, Newman stated that there was not and 
that “everyone” at APA knew of his relationship with Dunivin.  


102 258 258 258 Because of Dunivin’s obvious and strong interest and bias on these 
points, Newman had a classic conflict of interest, and it was 
incumbent upon him and APA to keep him out of the discussions 
and deliberations on this topic, and to disclose the conflict. 
Instead, the opposite occurred. No disclosure was made; Newman 
and Dunivin were included at many of the key points of the 
process, including the task force selection process and the task 
force deliberations; and both Newman and Dunivin inserted 
themselves and influenced the process and outcome in important 
ways. The various APA officials who were aware of the conflict 
and of all or some of Newman’s and Dunivin’s involvement—
including principally Ethics Director Behnke, APA President Ron 
Levant, APA President-Elect Gerald Koocher, and also including 
to a lesser extent CEO Norman Anderson, Deputy CEO Michael 
Honaker, and General Counsel Nathalie Gilfoyle—took no steps 
to disclose or resolve the conflict. 


103 258 258 258 Behnke also failed to add as observers Gregg Bloche and Jonathan 
Marks. 


104 261 261 261 As is discussed later, however, though touted by Banks as a 
safeguard that would somehow ensure the humane treatment of 
detainees, his framework was flexible and general enough to allow 
for subjective judgments to be made, including by people such as 
Banks who interpreted the formula to permit stress positions and 
sleep deprivation in some circumstances. 


105 262 262 262 The behind-the-scenes communications show that Behnke was 
actively managing the direction of the discussions on the listserv, 
in part by drafting emails for the task force chair (Moorehead-
Slaughter), who would then send them to the listserv verbatim, in 
which decisions were made or topics suggested. An analysis of her 
emails on the listserv shows that virtually all her postings were written 
by Behnke, which Moorehead-Slaughter and Behnke conceded to us. 


106 262 262 262 Banks and Behnke collaborated behind the scenes about the 
eventual content of the Task Force’s report, with the result that 
the key high-level framework set out in the then-draft DoD policy 
(written by Banks and Dunivin and later converted almost 
verbatim to official DoD policy) regarding the participation of 
psychologists in interrogations was (i) proposed by Banks on the 
listserv as a good framework for the Task Force, and then (ii) 
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recommended by Behnke (through Moorehead-Slaughter) as a 
good framework for the Task Force.  


107 262-
263 


262-
263 


262 The framework—the interrogation practices must be “safe, legal, 
ethical and effective”—was touted by Banks as a safeguard that 
would somehow ensure the humane treatment of detainees, when 
in reality it was (as discussed more later) a malleable, very high-
level formula that easily allowed for subjective judgments to be 
made, including by people such as Banks who interpreted the 
formula to permit stress positions and sleep deprivation in some 
circumstances. 


108 263 263 263 The meeting group was expanded in a careful way by adding two 
“observers” who were affiliated with the military and intelligence 
community. After several days of internal staff consultation and 
planning about how to add observers to the task force meeting, 
Behnke (through Moorehead-Slaughter) posted an email on the 
listserv inviting observer recommendations. In a coordinated 
fashion, APA Practice Directorate chief Russ Newman was added 
as an observer, despite Newman’s conflict of interest because of 
his marriage to the Army’s lead interrogation-support 
psychologist at Guantanamo. Michael Gelles subsequently 
recommended long-time CIA contractor/ psychologist Melvin 
Gravitz, and he was quickly “confirmed” by Moorehead-
Slaughter. As discussed later, both Gravitz and Newman spoke 
during the meeting in ways that supported the military/DoD 
psychologists. And Newman spoke forcefully about the 
importance of achieving APA’s PR goals in a manner that was 
inconsistent with the efforts by some of the non-DoD psychologists 
to push for stricter, more specific ethical guidelines. 


109 263- 
264 


263-
264 


263 DoD members, however, did have differences of opinion on the best 
use of psychologists in these settings and whether psychologists could 
ever play a more direct role in interrogations. Several members appear 
to show an openness to using the Geneva Conventions as a guiding 
principle in outlining what psychologists can do in interrogation 
settings, though not necessarily as an ethical requirement as seen 
during the PENS meetings. 


110 264 264 264 Banks came into the task force with a concrete idea of what the 
task force report should say and should not say, as he and Dunivin 
had already drafted what would become Army (and therefore 
DoD) policy regarding the details and limitations on using 
psychologists in interrogations, a confidential internal Army 
document that he distributed at the meeting. 


111 265 265 264 The evidence shows that at the meeting, Banks was “persistent” 
about his agenda, in the words of a DoD task force member. His 
agenda was, according to the same DoD task force member, to get 
APA’s “good housekeeping” seal of approval for the involvement 
of psychologists in interrogations and to otherwise keep the status 
quo and to avoid limits or constraints beyond the ones the Army 
or DoD had in place or would decide to put in place in the future.  
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112 265 265 265 The evidence shows that that Army Surgeon General’s Office was in 
fact in the midst of developing DoD policy on this issue and that 
Banks, Dunivin, and others were helping craft its policy. Banks’s role 
on the task force, then, was not driven solely by him but educated by 
various command structures’ needs on the issue. 


113 266 266 265- 
266 


There were two very strong pushes by Wessells during the meeting 
that—if accepted—would have created a report with tighter, more 
specific ethical constraints on national security psychologists 
involved in interrogations, in ways that would have been 
inconsistent with the strong preferences of Banks and key parts of 
DoD. The first, an attempt to use the provisions of the Geneva 
Conventions or other common international law sources to define 
the high-level terms being discussed at the meeting, was joined 
strongly by Arrigo and Thomas. This was rejected by the other 
members of the task force, and therefore in the Behnke-drafted 
task force report. The second was a subsequent attempt to create 
specificity within the document in other ways, by discussing where 
to draw the line between permissible and impermissible 
interrogation techniques a psychologist could be involved in 
(either based on a discussion of some of the most significant 
techniques being discussed publicly, or a description related to 
“psychological distress”). 


114 267 267 267 Banks and the DoD task force members had allies in Koocher, 
Newman, and Behnke who not only agreed with the strategy of 
deferring to DoD’s preferences, but who also strongly cared about 
(and, especially as to Newman and Behnke, articulated during the 
meeting) the goal of ensuring that the result at the end of the 
meeting was a document that APA could use for positive PR 
purposes, that “calm[ed] the issues,” avoided “rekindling the 
fires,” and “clarified” and “simplified” because the press accounts 
had “messed up the message.” In their vie [sic], APA needed a 
clear, straightforward, public statement—without delay—that 
would solve the PR problem by portraying APA as a professional 
association that was taking to action to set ethical guidelines rather 
than sitting on the sidelines, while keeping DoD psychologists as 
involved and unconstrained as possible. 


115 267 267 267 Based on what we have seen in our investigation, we agree with 
the three contributing non-DoD task force members that it unfair 
for defenders of the APA task force report to use their end-of-
report approval as evidence that the report simply reflects the 
consensus of a diverse task force rather than an intentional pro-
DoD approach. 


116 268 268 268 It appears that Moorehead-Slaughter’s predominant role was that 
of facilitator (and Behnke’s agent as previously discussed), though 
even that role was appropriated by others in the room like 
Newman. 


JA372







False Statements 


25 
	


117 271 271 271 Newman led much of the task force discussions throughout the 
weekend. He often appeared to limit discussion on issues outside 
the perceived scope of the task force’s mandate. 


118 274 274 274 Ultimately, the PENS report included language that did not 
ethically bind psychologists by human rights standards, but did 
state that psychologists should review the Geneva Convention 
Relative to the Treatment of Prisoners of War and the U.N. 
Convention Against Torture since they were “fundamental to the 
treatment of individuals.” 


119 274 274 274 Wessells told Sidley that he pressed his point several times to add 
binding language from the Geneva Conventions and the U.N. 
Convention Against Torture but that it was a “complete loser” 
with the DoD people in the room. He noted that the DoD members 
were “passionate” about upholding the existing military 
regulations at the time, which permitted what he called “ torture-
lite.” 


120 274- 
275 


274-
275 


274 While several DoD PENS members expressed an openness to abide 
by the Geneva Conventions or the U.N. Convention Against 
Torture, none appeared comfortable mandating that psychologists 
in detainee interrogation settings follow them at all times. 


121 277 277 277 Some say that this observation about avoiding international law 
shows the automatic impact that selecting a majority of DoD 
officials had on the task force’s conclusion. But we think that it 
actually shows an even more intentional decision by the APA task 
force leaders and the DoD psychologists not to voluntarily commit 
psychology as a profession to a more robust set of ethical 
limitations. To do so would have shown leadership on the issue in 
a way that likely would have put APA at odds with DoD and the 
Administration. This may have caused a conflict that would have 
resulted in DoD employing fewer psychologists or to writing policy 
that subordinated the role of psychologists in interrogation and 
detention matters; and it may have prompted some DoD 
psychologists to leave APA membership (although Banks was 
already outside of APA membership). 


122 277 277 277 By going along with the “simply follow U.S. law” position of the 
DoD task force members, the APA task force leadership was 
making an explicit choice to follow what DoD wanted rather than 
making an independent decision about what were the appropriate 
ethical rules for psychologists in these situations (other than the 
decision that was best for DoD was best for APA). 


123 286-
287 


286-
287 


285-
286 


So after one day of task force deliberations, Behnke drafted a 
document that would largely become the final PENS report’s 
twelve statements….Behnke’s draft also created a novel second 
limitation… 


124 288- 
289 


288-
289 


288 When asked why he removed the full paragraph instead of only 
the statement citing Standard 8.07 (or refine the “legitimate 
purpose test” another way), Behnke responded that he likely 
viewed the paragraph as one unit; once the research sentence was 
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gone, then he thought to remove the full paragraph. Behnke also 
said the provision could be read broadly, where people could 
justify harmful acts in the name of preventing future acts of 
violence. Behnke was not sure why he did not refine the test—
perhaps outlining a rule that always barred psychological distress, 
allowing it in limited circumstances, making it broader, or 
perhaps using guidelines in the Geneva Conventions1286—and 
instead removed it from the next draft entirely. 


125 289 289 288 The statement was ultimately replaced by an unrelated issue about 
reminding psychologists that the individual being interrogated 
“may not have engaged in untoward behavior” and may not have 
useful information.1288  In analyzing a series of handwritten notes 
from members,1289  Banks was the one who recommended this new 
statement.1290 Arrigo told Sidley that she had originally raised a 
concern about interrogating detainees who were innocent and that 
Banks drafted the wording for Behnke’s consideration.1291 Given 
that Banks was against the draft statement’s minimal restriction 
on causing psychological distress, and given his overarching goal 
to keep the PENS report in concert with military guidance, it is 
likely that Banks appropriated Arrigo’s concerns both to curry 
favor with Arrigo and to block the use of any language in the 
report that assessed the validity of certain techniques. 


126 293 293 293 Premise to false statement below: The final report contained an 
overview and introduction to the report, followed by “Twelve 
Statements Concerning Psychologists’ Ethical Obligations in National 
Security-Related Work and Commentary on the Statements,” 
conclusion and non-consensus issues sections, and 10 
recommendations. The report said that psychologists could serve as 
consultants to national security interrogation consistently with the 
Ethics Code, and articulated two high-level limitations on that activity, 
without further significant definition: psychologists could not be 
involved in torture or cruel, inhuman or degrading treatment, and 
psychologists attempted to ensure that interrogation methods were 
safe, legal, ethical and effective. 
 
As the evidence shows, these high-level limitiations were 
intentionally chosen by Behnke because they reflected what Banks 
wanted and, by extension, reflected what key parts of DoD wanted. 


127 296 
FN 


1313 


296 
FN 


1313 


295 
FN 


1313 


Some critics who have correctly alleged that some 
APA/government collusion was behind the PENS Task Force 
result further allege that APA’s motive must have been based on 
the Justice-Department-memo rationale, under which harsh 
interrogation techniques are not torture if a psychologist or other 
relevant expert says the technique to be applied will not cause 
severe physical or psychological suffering. 


128 296 296 295- 
296 


The PENS Task Force report could have said that psychologists 
may support interrogations only by recommending techniques 
that constitute rapport building. But as with the other limitation, 
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this was not consistent with Banks’s and DoD’s preferences (and 
therefore Behnke’s and APA’s) that the role of psychologists not 
be limited beyond whatever constraints DoD itself had in place. 


129 298 298 297 Instead, the PENS report banned participation in torture and CID 
but avoided defining these terms at a moment where precision and 
explanation were crucial for the psychologists working in these 
interrogation settings. 


130 299- 
300 


299- 
300 


299 Behnke also claimed that prohibiting specific techniques at the 
time would have raised concerns that the group may unwittingly 
exclude a technique and, therefore, provided an explicit loophole 
for interrogators to exploit. It was not until March 2007, Behnke 
argued, when he attended an event at the Wright Institute with 
Professor Alfred McCoy, that he realized that there was a fairly 
consistent list of techniques that interrogators used consistently 
and he incorporated this thinking into what ultimately became the 
2007 APA Resolution that banned the use of specific 
techniques.1331 This assertion, too, is incorrect. Behnke and Banks 
engaged in a dialogue as early as October 2006 about adding 
specific techniques as part of a substitute motion in response to 
Neil Altman’s moratorium resolution, discussed further in the 
next section of this report. What is more, Behnke’s worry that a 
non-listed technique could be used had an easy resolution—to 
insert language that the list was not exhaustive and that the 
underlying principle was about not inflicting abuse or harm upon 
individuals. 


131 301 301 300 In the end, the report was general enough that it gave the DoD the 
flexibility to make more specific calls on what was permissible 
despite troubling institutional pronouncements on what 
constituted torture and what protections detainees ought to 
receive. 


132 301 301 300 Sidley separately posed to both Behnke and Banks whether 
interrogations involving certain kinds of stress positions would 
run afoul of the “safe, legal, ethical, and effective” analytical 
framework or the PENS report in general. Neither could provide 
a clear answer based on these two sources alone.1336 Behnke 
struggled to respond to which types of stress positions, each with 
varying levels of pain to the detainee, would be considered “safe.” 
His response shifted to the effectiveness point—technically an 
incorrect approach since a psychologist was supposed to have gone 
[sic] the four terms in order—where he noted that, even if a 
particular position was safe, it likely was not effective. When asked 
how he knew that, Behnke believed that studies about 
interrogations would dictate that rapport-building was the best 
way to interrogate a detainee.1337 If this was true and others 
agreed, then the PENS report could have explicitly mentioned that 
rapport-building was the best way to handle detainee 
interrogations—it did not. 
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133 302 302 301 Behnke told us he could not recall why he did not include the “do 
no harm” sentence but did not think its exclusion had much 
significance. Our conclusion is that because of the ambivalence 
within the DoD task force members about how to define “harm” 
as it relates to physical pain and distress, and the desire by Behnke 
and Banks not to take a hard-and-fast position that psychologists 
in interrogation situations can never “do harm” (despite the 
Ethics Code principle), Behnke intentionally left out the “do no 
harm” language. 


134 303 303 302 Critics have argued that Statement Three contains a loophole: 
while the rule states that psychologists in interrogation support 
roles cannot use an individual’s medical record “to the detriment 
of the individual’s safety and well-being,” it does not explicitly bar 
access to medical records or explicitly bar other ways the records 
could be used, such as for creating an interrogation strategy.1342  
Banks, and to a lesser extent James, pushed to include this carve 
out language so that a psychologist would have the necessary 
insight to determine whether a legitimate interrogation technique 
(such as providing a cooperative detainee with a candy bar) might 
cause health problems (by seeing that the detainee was diabetic, 
for instance). Because of these requrests [sic], the PENS report 
allowed this access. 


135 304 304 303 Banks thought it might make sense to separate the BSCTs because of 
the “PR risk,” but not because he thought the PENS report prevented 
this blurring of relationships to occur.1348 Behnke and the APA’s 
position on this issue therefore fit the pattern we saw in this 
investigation regarding PENS—positions were taken to please 
DoD based on confidential behind-the-scenes discussion and an 
eye toward PR strategy. 


136 304 304 303 Notably, one way to avoid having these multiple relationships 
would be if BSCTs were somehow stripped of their clinical 
privileges while deployed. In fact, this very possibility was 
discussed within the Army Surgeon General’s office ahead of 
finalizing their BSCT MEDCOM policy in 2006.1349 The PENS 
report, however, nipped that possibility in the bud, and retained 
much of what BSCTs were already doing without adding obstacles 
to their deployments. It is possible that Banks or Dunivin, the 
leaders in drafting the 2006 MEDCOM policy, were aware of these 
discussions and sought to forestall this issue with a positive 
outcome in PENS that did not permit this option. 


137 304- 
305 


304-
305 


304 Statement Four: Barring violations of U.S. law 
This statement may raise another loophole with its language that 
psychologists “do not engage in behaviors that violate the laws of the 
United States.” At the time, narrower definitions of torture 
prevailed through pronouncements from the OLC. The head of 
the OLC at the time of PENS, Steven Bradbury, had written a 
series of memos in May 2005 to the CIA permitting the continued 
use of waterboarding and other harsh techniques.1351 Thus, 
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psychologists could arguably participate in waterboarding 
sessions since they did not violate the way the law was interpreted 
at the time. 


138 305 305 304 Premise to the false statement below: Both Behnke and Banks 
contended that the statement referred to all U.S. civil and criminal laws 
as well. So while slapping or waterboarding may have been permitted 
under certain OLC pronouncements at the time, it would violate 
assault provisions in the U.S. Code, the Uniform Code of Military 
Justice, or Army Regulation 190-8.   
 
The report does not make this point immediately obvious, 
however. 


139 305 305 304 The statement also makes reference to, at Wessells’s behest, the 
Geneva Convention Relative to the Treatment of Prisoners of War 
and the U.N. Convention Against Torture. But as discussed 
earlier, these provisions are not made binding on psychologists in 
these detainee settings. 


140 307 307 306 For instance, Banks’s view was that some stress positions were 
“safe” and therefore might be properly used as interrogation 
techniques. (He cited the “push up” stress position to us as an 
example.) Similar (sic), the PENS report refused to take a position 
on sleep deprivation despite being asked to do so.  


141 307 307 306- 
307 


Whatever organizational or personality dynamic led to APA 
allowing him to play this remarkably expansive role, well beyond 
the expected duties of APA Ethics Director, the result was a highly 
permissive APA ethics policy based on strategy and PR, not ethics 
analysis. 


142 315 315 314 Behnke separately emailed Koocher and Anton about Halpern’s 
recommendation and again showed that his primary goal was to 
stay completely aligned with DoD. After citing to Statement Ten 
of the report on effectiveness, Behnke concluded, “which means 
that if a technique or method is not effective, PSYCHOLOGISTS 
SHOULD NOT BE DOING IT.”1411 Behnke then stated he was 
“concerned about making an absolute empirical statements,” 
especially since the task force “may not have felt entirely 
comfortable” making such a “clear, blanket, statement.”1412 In 
other words, because at least some of the DoD members were not 
ready to agree that torture was effective (e.g., Lefever told the 
group that his experience with SERE was that waterboarding was 
often effective at getting U.S. soldiers in the program to reveal 
accurate information that was supposed to be secret),1413 Behnke 
wanted to block this Board member’s suggestion. 


143 318 318 318 This key question was not addressed in the PENS report, despite 
two of the most influential participants’ understanding its 
importance. As noted earlier, the draft language that referenced 
“psychological distress” was removed, as was a serious discussion 
about what kinds of interrogation techniques may be unethical. 
This exchange adds further support to the idea that Banks, 
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Behnke, and others wanted to avoid addressing thornier issues in 
the PENS report itself and instead defer to existing DoD policies 
and practices at the time. 


144 320 320 320 Premise to false statement below: The Lewis article exchanges 
illuminate several points. First, one day after the PENS report was 
released, the public’s call for specificity was apparent. Second, the 
PENS Report, contrary to the Letter to the Editor statement, was not a 
document that provided “strict ethical guidelines.”1446 The statement 
contradicted the belief among task force members that the report was 
an “initial step,” especially the non-DoD members, who only signed 
off on the report believing more steps were needed. It is inaccurate to 
call an “initial step” in a process a product that provided “strict ethical 
guidelines” to psychologists in these settings. 
 
Though Banks believed that using phobias would rise to the level 
of “cruel, inhuman, and degrading treatment,” the report does not 
make clear that this is the case.  In private conversations before 
and after the Lewis article, Banks and Behnke recognized the 
ambiguity in the level of psychological distress permitted. A 
statement about “strict ethical guidelines,” then, was misleading. 
Banks also noted the need for clear guidance, but it appears he did 
not wish that guidance to come from the PENS report. 


145 321 321 320 The principal purpose of PENS—to state that psychologists could 
in fact engage in interrogations consistent with the Ethics Code—
was relegated to the sidelines, since any message seen as pro-DoD 
or permissive regarding the involvement of psychologists in 
interrogations was deemed bad media strategy in light of the 
intense and quick criticism of PENS. And of course, the principal 
motivation for Behnke and other APA officials in drafting PENS 
the way they did—pleasing DoD—remained fully concealed. 
These were misleading public statements and this was a 
disingenuous media strategy. A document that was intentionally 
very limited, non-specific, and evasive on the key issue in order to, 
principally, please DoD, was now described principally as a strong 
anti-torture and pro-human-rights document. 


146 322 322 322 APA also quelled members’ concerns with the PENS report by 
definitively stating that certain techniques were banned in the 
report, though this was not the case. 


147 323 323 323 The non-DoD PENS members raised additional concerns about 
the report in the days after its release. Behnke tried, through 
himself and Moorehead-Slaughter, to alleviate these concerns in 
an effort to salvage the report and task force as a whole. 


148 329 329 329 Whether Newman’s “interests” were his alone, or in concert with 
his wife, is of course unclear. But Newman would have a clear 
interest in arguing for the presence of BSCTs and the unique 
contributions they make since Dunivin was a BSCT psychologist. 
In addition, the substance of Newman’s comments underscore the 
inherent conflict, as discuss previously, of the role of a BSCT 
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psychologist on one hand serving as a “safety officer,” but on the 
other hand playing a key role in the “effectiveness” of an 
interrogation. Here and during the PENS meetings, Newman did 
not hone in on this conflict since he wanted to maximize the role 
that BSCT psychologists could play—both because of his wife and 
because of his general outlook at growing the profession of 
psychology. 


149 331 331 331 Also on August 12, Behnke sent a response to the mid-July letter 
from the PHR regarding their concerns with the PENS report, but 
only after coordinating and pre-clearing the response with Banks. 


150 336 336 335- 
336 


Premise to false statements below: The document then cited to the 
casebook project as an [sic] another reason to delay any finding from 
the Ethics Committee. And it further stated that there were “several 
provisions in the Ethics Code to sanction psychologists” who engaged 
in abusive actions, without ever citing any standards in the PENS 
Report (perhaps the document thought of Standard 3.04, but as 
discussed before, there is flexibility in how this standard is 
interpreted). These assurances of deeper analysis in to amending 
Standard 1.02, however, were hollow.  
 
There is little evidence that Behnke or the Ethics Committee ever 
took concrete steps to fully address these concerns over the 
standard until the entire Ethics Code was revised by 2010.  
 
In fact, Behnke engaged in various delay tactics for years after to 
obstruct efforts to amend Standard 1.02, discussed in a later 
section of this report. 


151 340 340 340 Behnke’s discretion comment is revealing. It implies that he asked 
Banks to keep secret Behnke’s practice of pre-clearing issues and 
statements with Banks (a practice that continued in the years 
ahead, as discussed in later sections of this report). The message 
shows an understanding that these kinds of missives to Banks were 
atypical compared to messages with others —that he was using 
Banks in a unique way different from other task force members. 
The joint venture relationship between Banks, a key DoD official, 
and Behnke is presented plainly here (and amplified more in 
subsequent years, as discussed below). 


152 341-
342 


341-
342 


341- 
342 


Ultimately, Behnke did virtually nothing to pursue a casebook for 
years, effectively abandoning an essential element of his 
(disingenuous) claim that APA’s development of ethical guidance 
on the issue would be a multi-step process. Behnke made the 
argument to us during his interviews that a casebook was on hold 
because they lost the subject-matter experts from the PENS Task 
Force and because the Council began passing resolutions in 2006 
that provided more specific guidance for psychologists.1587 We do 
not think this is true, since as set out below, Behnke was the lead 
APA strategist in attempting to manipulate and water down 
Council resolutions to minimize the effect on DoD. The real reason 
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there was no casebook is that there was never a real desire to 
create one, because it would necessarily create the same problems 
that specificity within the PENS report would have had (as APA 
staff had identified as early as December 2004)—drawing a line 
that allowed psychologists substantial latitude in supporting 
interrogations, as DoD desired, created substantial PR problems. 
The only solution to this dilemma was to keep the guidance non-
specific. 


153 342 342 342 Thus, six years after PENS, the great promise of a casebook as the 
proper means of providing specificity and resolving the 
unavoidably (said Behnke) limited nature of the PENS report had 
shrunk to the form of a 30-page document, intentionally created 
to avoid any “problems,” which was snuck into a corner of the 
APA website with the fervent hope that it would be entirely 
ignored. 


154 344 344 344 Premise to false statement below:  Sidley could not fully confirm these 
suspicions with our limited power to examine agencies like the CIA. 
While we observed several aspects that supported Arrigo’s theory—
the role of Newman, the closed nature of the meetings, and comments 
from military members about international law or specific 
techniques—we also observed factors that did not. For one, we have 
not unearthed any evidence to support the view that other APA staff 
in the room were present to control the DoD members. The most vocal 
APA participants—Newman, Koocher, and Behnke—supported the 
DoD members’ position and did not appear to “control” any of them;  
 
as the evidence shows, Behnke was essentially following Banks’s 
lead regarding critical portions of the PENS report, not vice versa. 
Second, Banks appeared to play a leading role in ensuring the 
PENS report was not specific and did not contradict military 
policies. His role contravenes the idea that he or other DoD 
members did not have an influential role during the meetings. 


155 346 346 346 This was a very large victory for those who were focused on 
growing opportunities for employment and influence for 
psychologists, especially compared to psychiatrists. By winning 
the primary position with DoD regarding which mental health 
professionals would provide support for DoD interrogations, APA 
cemented its position with DoD in a manner that is likely to 
produce substantial employment and other financially-beneficial 
opportunities for psychology. 


156 353 353 353 APA has always touted its support of the McCain Amendment in 
2005 as an example of its independence from DoD efforts to 
reinforce its stance against torture and cruel, inhuman, or 
degrading treatment. But APA’s support came only after it 
effectively received pre-clearance of such support from DoD 
official, Morgan Banks. 


157 358- 
360 


358-
360 


358- 
360 


Premise to false statement below:  Meanwhile, Behnke was closely 
collaborating with Banks and Dunivin on virtually every aspect of 
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Behnke’s work relating to the interrogation issue, especially with 
regard to official statements by Behnke or APA to the media, APA 
members, or prominent critics. As part of the growing partnership, 
Banks and Dunivin brought Behnke into the newly-created DoD 
training program for BSCT psychologists at Fort Huachuca, Arizona 
as a paid instructor…. DoD paid Behnke for these trainings, although 
Behnke said that the payments went to APA (less reimbursement to 
Behnke for travel expenses), and were used by the Ethics Office for 
educational purposes. 
 
…And in fact, it appears that APA’s Board was never made aware 
of his participation, his status as a DoD contractor, or these 
payments from DoD to APA. 


158 363 363 363 Premise to false statement below: This single exchange reveals clearly 
that Behnke viewed Banks as a partner in their joint enterprise of 
coordinating APA and DoD policy and messaging on interrogations. 
Behnke both shared a presumably private communication from a high-
ranking APA governance member with DoD personnel, and relied on 
Banks, as an advisor in DoD, to assist him in crafting a mutually 
acceptable response.  
 
…it is clear from the “Eyes Only” subject line that Behnke 
purposely concealed his consultation with Banks from Brehm and 
other APA governance members, keeping secret the strategy of 
close coordination he intended to pursue. 


159 364 364 364 Premise to false statement below: In May of 2006, the American 
Psychiatric Association (“ApA”) released a position statement on 
psychiatrists’ participation in the interrogation of detainees, 
concluding that “[n]o psychiatrist should participate directly in the 
interrogation of persons held in custody by military or civilian 
investigative or law enforcement authorities.”1701  
 
In yet another instance in which Behnke showed that his primary goal 
in developing APA messaging was to support DoD’s policy goals, 
Behnke and Kelly sent a description of the statement to Banks and 
asked if there was “anything on your end you can share in the way of 
a reaction or what it might mean for conducting business.” Banks 
responded that he thought the ApA’s position was “poorly informed 
on several issues” and “inaccurate in [its] depiction of several facts.” 
Behnke encouraged the group to review the statement itself and then 
speak again.1702 It is clear that Behnke was aware that the positions 
taken by professional associations, including APA, had a direct impact 
on DoD policy decisions, and that he was motivated to ensure that 
APA did nothing to interfere with DoD’s preferred mode of 
“conducting business.” 


160 366 366 366 It is clear from Behnke’s broad outreach to his contacts in DoD 
that he was concerned about the public backlash to 
Winkenwerder’s comments regarding DoD’s preference for using 
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psychologists, and that he wanted to ensure that his partners in 
DoD had sufficient opportunity to guide his response on behalf of 
APA in a way that coordinated with DoD’s policy preferences. 


161 366- 
367 


366-
367 


366- 
367 


Premise to false statement below: On the next day, June 12, James 
agreed to speak to Council and Behnke responded that “in my opinion 
this is EXACTLY what we need. I am going to work with Rhea 
Farberman, Olivia [Moorehead-Slaughter], Norman [Anderson] and 
Gerry [Koocher] to develop a strategy for Council. Things are getting 
pretty hot around here. I’ll keep you posted at each step along the 
way.”1715 Behnke’s discussions with James, Dunivin, and Banks 
demonstrate that, once again, in the face of growing criticism, Behnke 
reached out to trusted contacts in DoD for their confidential advice, 
and worked in a partnership with them to craft APA’s media and 
policy strategy in a manner consistent with their guidance. 
 
Behnke continually shared APA’s confidential internal 
discussions and strategy with his DoD contacts, and relied on them 
to help him direct future APA strategy discussions. 


162 368 368 368 Brehm agreed that James would be an “excellent speaker” and 
urged the group to invite him to present at Council.1718 This 
interaction is but one example of Behnke’s successful 
manipulation of internal APA strategy in a way that conformed to 
the mutual goals he developed with his partners in DoD. 


163 368 368 368 Premise to false statement below: When AMA released its position 
statement on June 12, 2006, Behnke immediately turned to Banks as 
his consultant in developing APA’s response, contacting him several 
times the following day for his thoughts and comments on the 
statements Behnke was making on behalf of APA. On June 13, Behnke 
asked Banks for his reaction to an analysis he had prepared of the 
similarities between the APA and AMA positions,1719 an approach 
which Banks had himself suggested only days earlier. On the same 
day, Banks approved Behnke’s statement to a reporter emphasizing 
that “the American Medical Association has used precisely the same 
ethical analysis to determine the manner in which physicians may 
participate in interrogations,” which Behnke described as “our basic 
position, that we’ll elaborate.” Banks agreed that “[t]he basic talking 
point is that we and the AMA are in virtually complete agreement.”1720 
Also on June 13, Behnke forwarded to Banks his response to a 
member’s criticisms, which reiterated the precise match between the 
APA and AMA positions, again asking for Banks’s thoughts on how 
he had framed the response. Banks commiserated with Behnke 
regarding the frustration of responding to continued attacks, and 
offered suggested language for Behnke to use in future responses that 
emphasized the close alignment between the APA and AMA 
positions.1721 


 


These messages demonstrate that Behnke and Banks saw 
themselves as part of a unified team developing APA’s public 
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relations strategy in a way that supported DoD’s continued use of 
psychologists in interrogation roles. Behnke continued to share 
APA’s media strategies, presumably intended to be confidential, 
with his advisors in the DoD, and to implement the suggestions of 
those advisors in his statements on behalf of APA. 


164 370 370 370 The points developed by Behnke and Farberman demonstrate that 
they were highly attuned to the defenses Banks and other military 
psychologists had been offering for years. Whether APA turned 
to DoD for assistance or, more rarely, DoD turned to APA, the 
evidence clearly shows that APA and DoD worked as partners to 
ensure that they presented a unified public message. 


165 371 371 371 Premise to false statement below: It is clear that during this period, 
Behnke saw himself, and APA, as teammates with Banks, Dunivin, 
and DoD. He continually turned to his partners in DoD to closely 
coordinate strategy and policy in direct opposition to peace and social 
justice critics, … 
 
…and he shaped APA’s message in a way that suited the military’s 
needs. 


166 371-
372 


371-
372 


371-
372 


Premise to false statement below:  C. Manipulation of the August 2006 
Council Meeting: June 2006 - August 2006…. Having reached out to 
Banks and Dunivin for guidance, Behnke emailed Van Hoorn and 
Okorodudu on June 22, stating that the “climate may have changed,” 
and suggesting that their original plan for expedited treatment of their 
resolution now made sense, such that the resolution would go before 
the Council in August.1739 Behnke claimed in a later email to them that 
the “changing climate” referred to “the attention that the Council was 
giving to this issue and the Board’s desire to ensure that Council has 
the opportunity to discuss this issue when it meets at Convention.”1740 
But the emails leading up to this exchange show that, in fact…. 
 
Behnke had become concerned that more aggressive action by 
Council—including a potential prohibition on psychologists being 
involved in interrogations at Guantanamo—was become 
increasingly likely, and that it was strategically important to 
provide a more moderate alternative that would keep DoD 
officials happy (by not requiring any change) while appearing 
sufficiently “pro human rights” so that peace psychologists would 
also be satisfied. As an additional step in pursuing this strategy, 
Behnke sought to co-opt the Division 48 proponents by adding 
representatives from the military psychology division, Division 19, 
to the team. 


167 374 374 374 Wanting to maximize the appearance that this was purely a 
Division 48 resolution, and not one managed and watered down 
by him, Behnke suggested a response that acknowledged contact 
with APA staff, but falsely implied that the contact was merely 
procedural: “The Movers would like to move the Resolution 
forward as expeditiously as possible, and have asked staff to 
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indicate what mechanisms are available to get the Resolution 
before Council at the earliest date.”1747 


168 377 377 377 Behnke privately shared with Koocher his strategic thinking 
behind the intentional effort to falsely make the resolution appear 
to be a Division 48-only effort, and the danger that without this 
moderate alternative, much worse resolutions may have thrived. 


169 377 377 377 Behnke also plotted to arrange a controlled, well-staged speech 
from a DoD official who would send a message to the Council about 
the humane treatment of detainees. 


170 382 382 382 In a shift in DoD policy more than a year after the release of the PENS 
report, it appears that the military began to exclude BSCTs from 
discussions of detainee medical records, thus prompting Kennedy’s 
request for a consultation. 


171 384- 
385 


384-
385 


384- 
385 


Premise to false statement below: Behnke’s concern that he could not 
fully address Hoofman’s concerns during his scheduled visit to 
Guantanamo is yet another demonstration of the shallow nature of the 
trip and its true public relations purpose…. 
 
Behnke’s message to Hoofman was entirely disingenuous: because 
it was not at all clear that the trip was “designed” to focus on 
health care; rather, such a focus was consistent with the post-hoc 
public relations strategy devised by Banks only days earlier. 


172 385& 
386 


385 
& 


386 


385 
& 


386 


Premise to false statement below: Behnke’s interactions with Banks 
and Dunivin in the weeks before his visit to Guantanamo clearly 
demonstrate a direct line from DoD’s advice to APA’s actions; Behnke 
consistently turned to his advisors in the DOD for direction and then 
implemented the strategies and actions advised by them. (p.385) 
 
Thus, Behnke continually coordinated with his DoD contacts to 
ensure that APA’s messaging was sufficiently nuanced to align 
with DoD’s preferred policy positions in a way that would not limit 
DoD’s ability to use psychologists in ways that were the most 
helpful or efficient. (p.386) 


173 386 386 386 Premise to false statement below: In early January 2007, Behnke and 
Banks worked to schedule a visit to Guantanamo for the coming 
March to consult with Hoofman on the ethical issues she had raised 
the previous October.1811 However, by the end of the month, Behnke 
informed Banks that there had been attempts to “get the Board to say 
that no one in APA leadership will travel to Guantanamo,” and that 
even though his supervisor (Mike Honaker) gave him permission to 
go to GTMO, it was possible that the trip may not happen.1812  


 


Behnke’s revelation of confidential information regarding 
internal Board discussions is yet another demonstration that he 
had come to see himself and APA as aligned with Banks and DoD 
in a joint enterprise. 


174 386 386 386 As further evidence that Behnke had become more closely aligned 
with DoD than with the APA Board, Behnke began managing a 
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communication strategy with Banks in an effort to manipulate the 
Board into approving his visit to Guantanamo. Behnke reached 
out to Hoofman to see if she could draft an invitation letter 
directed to him that stated specifically: (1) current DoD policy 
explicitly references the PENS report and the request was for a 
consultation on the application of the PENS report and other 
relevant APA positions; (2) the purpose of the consultation was to 
discuss how psychologists could remain within the proper, ethical 
bounds of their work; and (3) on-site consultation was requested 
out of necessity. 


175 387 387 387 Premise to false statement below:  The next day, Banks wrote to 
Behnke that he hoped the process had not been “too destructive,” to 
which Behnke responded: “Morgan, you know the enormous respect I 
have for you and your work. Nothing could diminish that, nor my 
commitment to continue to support all of your efforts, and the efforts 
of the great men and women who protect our country and our 
freedoms.”1821 
 


This show of support is yet another example of the strong personal 
friendship between Behnke and Banks that served as a foundation 
for their joint efforts to shape APA and DoD policy in a mutually 
reinforcing manner. 


176 388 388 388 The discussions demonstrate that Behnke was highly attuned to 
the way that APA’s public message could affect military activities, 
and that he was motivated to ensure that APA did not hinder the 
military’s mission in any way. 


177 389 389 389 Behnke’s discussion with Levine and comments to Levant, 
Koocher, and Banks demonstrate that he was becoming more 
defensive and paranoid regarding media criticisms of APA and 
military psychologists. From this point forward, he increasingly 
turned to his partners and friends in DoD to craft a unified 
response to critics and to ensure that the APA and military media 
strategies aligned in message and theme. 


178 391 391 391 As Banks’s flippant comment regarding safety demonstrates, 
DoD’s “framing” rested on using public safety and the fear of 
future attacks as a public relations tool. His comments also 
demonstrate that he spoke not only on behalf of himself, but also 
as an authoritative voice on how to construe DoD policy. Indeed, 
it seems likely that Behnke viewed Banks as a critical touchstone 
in DoD, given Banks’s connections to highly-ranked individuals in 
the medical and operational commands. 


179 392 392 392 Banks’s response shows the close collaboration and joint purpose 
between APA and DoD on the vital issue of psychologists’ 
involvement in interrogations. 


180 393 393 393 It is clear that Behnke and Banks were, by this point, acting as a 
true partnership: not only did Behnke lean on Banks for guidance, 
but Banks also requested advice and assistance from Behnke in 
drafting statements and talking points for DoD. Moreover, it is 
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clear that the partnership was not just between the two men, but 
rather their respective entities as well. Banks’s message revealed 
a direct line between him and the commander of Guantanamo, 
and asked that Behnke assist him in drafting a statement in 
defense of DoD that was specifically requested by the DoD 
commander. 


181 393 393 393 Premise to false statement below:  Upon receiving Behnke’s proposed 
response, Banks responded that the draft was “[f]antastic” and asked 
“[a]s we figure out what the admiral wants, can I give you credit, or is 
this ‘deep bacground’ [sic]?” Behnke replied that it was “probably best 
to keep me on deep background, at least for the moment. . . . Let’s see 
what the admiral wants, and then we can refine if need be.”1846 Banks 
commented that he “plan[s] on using [the draft], and [doesn’t] like to 
plagiarize,” and Behnke responded: “Well Morgan, it may be my 
words, but it’s all yours conceptually.”1847 The coordination between 
Behnke and Banks to keep Behnke’s role concealed echoes their 
maneuvering to keep hidden Banks’s guiding hand in statements 
Behnke made on behalf of APA. Behnke and Banks acted as 
teammates in their efforts to shape APA and DoD messaging, but in 
many ways they were “silent” partners: Behnke and Banks ensured 
that the joint effort was concealed from their respective entities, and 
that it appeared to APA and DoD leaders that each was acting 
independently on behalf of his own organization.  
 
This exchange is yet another indication that an important part of 
the collaboration was concealing the shared effort from anybody 
not directly involved in the partnership. 


182 394 394 394 Behnke’s request to Dunivin is another example of his pattern of 
bringing in his teammates in DoD to give guidance regarding 
APA’s public statements. Notably, Behnke did not have a habit of 
engaging in broad outreach: Sidley has found no evidence that 
Behnke would regularly contact individuals aligned with peace 
psychology for their input regarding APA’s position statements, 
and there is no evidence that he reached out to a human rights 
lawyer in this case. Rather, Behnke consistently consulted with 
only his partners at DoD for feedback and advice on the 
statements APA would make. 


183 394 394 394 At this point, Behnke and Banks began to become more guarded in 
their conversations, instructing one another to destroy records of 
their communications. 


184 396 396 396 Banks and Behnke’s agreement beginning in June to not only 
speak in confidence, but also to destroy the records of their 
conversations might explain why records of communications 
between the two drop off sharply during the summer of 2007. It is 
impossible to know whether their discussions tapered off naturally 
as Behnke needed less guidance or whether the two continued to 
discuss their joint media and policy strategies. However, the 
abrupt end to conversations between Behnke and Banks in 
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Sidley’s records at precisely the same time that Banks began 
instructing Behnke to delete their messages strongly suggests that 
their discussions continued, but that records were destroyed in an 
attempt to conceal the collaboration. 


185 400 400 400 The concept of listing and restricting specific interrogation techniques 
is something Behnke had staunchly resisted a year earlier during 
PENS. In a sharp turnaround, it appears Behnke became comfortable 
proposing and supporting a resolution prohibiting particular 
techniques only after the Army adopted a Field Manual restricting 
certain harsh techniques and Banks pre-cleared his proposed strategy. 


186 402 402 402 Banks and Behnke worked together to ensure that the Ethics 
Committee did not take any positions that undermined the policies 
adopted by the military. 


187 405 405 405 However, it is clear that Behnke ghostwrote a letter in direct 
opposition to the Altman resolution to pursue his own agenda. 


188 424 424 424 Premise to false statement below:  On August 13, Behnke emailed 
Banks the newest draft of the motion, with the message: “If you could 
look these over that would be great--it's the Board's motion, plus 
amendments.”2011 Later that day, Behnke sent Banks an email titled 
“How does this sound” with the following text: “…at detention 
facilities operated by the United States government where there are 
extra-judicial proceedings and where no due process of law is 
afforded…” Banks responded by asking Behnke the best number to 
reach him, stating “I just finished it, and have some thoughts.”2012 
Sidley was not able to find any additional email communications on 
this point. 
 
However, it is clear that Behnke once again turned to Banks, his 
trusted partner in DoD, for pre-approval of APA policy. 


189 426 426 426 It seems clear then that, regardless of whether it was publicly 
announced, James and Behnke, and some portion of Division 38 
leadership coordinated prior to Convention to ensure that James would 
be able to speak as an official representative of Division 38. 


190 428 428 428 Premise to false statement below:  On January 9, 2008, Behnke 
consulted with Dunivin and Banks regarding APA’s response to a 
resolution before the California Senate Business and Professions 
Committee. The Committee was considering significant action that 
would have deemed psychologists working in BSCT roles as in 
violation of their professional ethical responsibilities.  


Perceiving this proposed action as a disastrous threat to the 
position that he had worked with DoD to defend for so many years, 
Behnke immediately turned to his partners in DoD to help craft a 
response he could use in lobbying on APA’s behalf. 


191 429 429 429 Premise to two false statements below:  On the same day, a SERE 
psychologist working with Banks sent three sets of documents to 
Behnke, including the DoD Directive and Instruction that Banks had 
referenced, and a number of other policies relating to BSCTs and 
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interrogations.2029 The psychologist wished Behnke luck, and 
playfully referred to him as “our Knight in Shining Armor :-).”2030 
Behnke thanked him for the materials and added “thanks as well for 
your kind words. I'm privileged to play a supporting role to the work 
you and your colleagues do, for which I have the greatest admiration. 
If the few words I’m allowed to say are at all helpful, I’ll be very 
pleased.”2031 


 


This small exchange is yet another example of how Behnke 
embraced the partnership he had formed with DoD, and that he 
saw it as an integral part of his role to support that partnership 
and facilitate DoD’s mission. 


192 429 429 429 …even when he ostensibly acted or spoke on behalf of APA, his 
true mission was to play a “supporting role” to the military. Over 
the several years following the release of the PENS report, Behnke 
continually turned to his trusted partners and friends in DoD for 
guidance, ensuring that APA’s message reinforced DoD policy 
preferences and that APA action never hindered DoD’s ability to 
accomplish its goals. 


193 429 429 429 As the petition moved forward and gained traction, Behnke 
worked with APA governance and staff to throw up every 
procedural roadblock possible and to assist the petitioners’ 
opponents, all while carefully concealing all traces of his 
involvement. Behnke led an orchestrated effort on behalf of APA 
to do everything in his power to defeat the petition resolution… 


194 430 430 430 Because Behnke could not manipulate the language of the petition 
resolution itself, he took every opportunity available to shape the 
messaging about the resolution.  For example, as members began 
to express their opinions regarding the petition on the APA 
listservs, Behnke worked with governance and staff to craft the 
message in opposition. In early May, Behnke drafted a message 
for Melba Vasquez to post to a Division listserv that justified his 
objection to the petition because APA had already “taken a clear 
and emphatic stance *against* abusive interrogations,” and in 
fact, public reports had provided examples of psychologists 
behaving “*precisely* as one would hope and want, intervening to 
stop an abusive interrogation” (emphasis in the original).  


195 431 431 431 Premise to false statement below: Though APA staff outlined a 
procedure by which the petitioners could present their resolution for a 
membership vote, they worked to ensure, even at this early stage, that 
a favorable vote on the petition would not affect the work of military 
psychologists in practice. Staff members labored to clarify that the 
petition was not an attempt to amend the Ethics Code; instead, it was 
“simply an effort to have APA adopt an official policy statement on 
the location where psychologists work. In particular, it was noted that 
the proposed new policy does not mention the word ‘ethics’ and does 
not suggest that there are any consequences of not following the 
policy.”2038 
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199 


 


437 437 437 Behnke’s elaborate responses to the con authors’ questions belie 
his earlier promise that the author could “write the statement in 
whatever manner he/she chooses.” Instead, it is apparent that 
Behnke labored to craft the language himself, to the extent 
possible, all while studiously assuring that he had gone through the 


 


Thus, even before any APA governance bodies or the APA 
membership considered the petition on its merits, APA staff had 
already subverted the clear intent of the petitioners and rendered 
the resolution toothless. 


196 432  
&  


433 


432 
& 


433 


432 
& 


433 


Premise to false statements below: In the first few days after the Board 
directed the inclusion of pro and con statements in the circulation of 
the petition, APA staff rushed into action to both identify an author 
and shape the substance of the statement. Despite Anton’s assurances 
that he would select the author of the con statement, it was Behnke 
who, on June 18, reached out to Joel Dvoskin to invite him to write the 
statement.2046 Although Sidley could not find any record of staff 
discussions regarding who to select, it appears likely that Dvoskin was 
chosen because he was viewed as an “incrementalist,” based on an 
address he gave as President of Division 41.2047 By June 20, Dvoskin 
had already prepared a draft con statement. After speaking with 
Dvoskin, Behnke became concerned that he would not present a 
forceful enough opposition to the petition. In an email to Honaker, 
Strassburger, Gilfoyle, Farberman, Garrison, and Anderson, Behnke 
raised a concern regarding the tone of Dvoskin’s statement.  
 
Although Behnke’s explanation for sidelining Dvoskin’s draft 
statement was based entirely on procedure, it was clear that his 
real concern was with the “conciliatory” tone and substance of the 
statement Dvoskin had prepared. Clearly, Dvoskin’s endorsement 
of the “intent behind the petition” would have been unacceptable 
to Behnke’s partners in DoD, who wanted to continue to use 
psychologists as BSCTs at Guantanamo and elsewhere. Therefore, 
Behnke conveniently fell back on the Board’s instruction that 
Anton select the con statement writer. 
 
Had Behnke truly been concerned with the procedural niceties, he 
would not have asked Dvoskin to work on the statement prior to 
Board approval in the first place. Internal communications clearly 
indicate that Behnke regretted the selection he had made because 
Dvoskin would not provide a vigorous defense of the position.  


197 433 433 433 Behnke had staked out with his partners in DoD, and that he 
turned to procedural considerations to provide cover for a second 
attempt at choosing an author who would strike the right tone in 
strongly opposing the petition. 


198 434 434 434 As the Council member intuited, APA staff’s handling of the pro 
and con statements was disingenuous all the way through. 


JA389







False Statements 


42 
	


motions of preserving neutrality, in the event that criticisms might 
later arise. 


200 437 437 437 Although Sidley uncovered no evidence demonstrating what 
precisely Banks and Behnke discussed at this meeting, it is likely, 
based on the timing, that Behnke sought pre-approval of the 
message he intended to convey in the con statement, in the same 
way that he had for various APA statements and resolutions over 
the preceding two years. 


201 442 442 442 Because staff were highly attuned to criticisms that the PENS Task 
Force had not been balanced, Behnke led APA staff in scheming to 
ensure that the appropriate mix of people were nominated to the 
advisory group. 


202 444 444 N/A Clearly, Behnke’s strategy of carefully selecting members of the 
advisory group who supported his agenda paid off, as they 
thwarted efforts to expand the scope of the petition resolution in a 
way that threatened the flexibility of the military. 


203 446 446 445- 
446 


Premise to false statement below: When Banks’s letter began to 
circulate within APA, Behnke and Garrison worked to place the note 
in context and explain the reaction of military psychologists to the 
advisory group’s report. Garrison wrote to senior APA staff that she 
had been aware before seeing Banks’s note of “a movement afoot to 
stir up concern about the report among military personnel.”2122 Indeed, 
during the month of February, military psychologists were expressing 
a great deal of confusion regarding whether the entire advisory group 
report would be adopted as policy, and worrying that their scope of 
practice would be restricted if Council were to accept the report.2123 
Observing that the close relationships with DoD and military 
psychologists that he had cultivated so carefully over the past several 
years was threatened … 
 
Behnke began manipulating procedure and wordsmithing 
language to prevent the advisory group’s report from hindering 
DoD’s mission. 


204 446 446 445 Just as they had done with respect to APA resolutions and public 
statements over the previous three years, Behnke and Banks 
coordinated in secret to craft a nuanced message that would 
defend the ability of DoD to use psychologists to the greatest extent 
possible while also remaining palatable to an increasingly hostile 
APA membership. Though evidence of the joint venture between 
APA and DoD diminished in the latter half of 2007 and 2008, it is 
clear that Behnke and Banks remained committed to finessing 
messaging in a way that promoted APA’s ability to protect 
military psychologists and their roles in facilitating interrogations. 


205 446 446 446 Behnke and other APA staff began working behind the scenes on 
two parallel efforts to ensure that the advisory group report would 
not threaten the work of military psychologists. 
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206 448- 
449 
FN 


2133 


448-
449 
FN 


2133 


448 
FN 


2133 


Premise to false statement below: James referenced a New York Times 
article that had recently been published and reported that the review of 
Guantanamo that President Obama requested had been completed and 
had concluded that Guantanamo “more than complies with United 
Nations Standards/guidelines.” During his interview with Sidley, 
Behnke claimed that the term “unlawful” had not been of practical 
significance because at the time that Council acted, Obama had not yet 
declared Guantanamo to be lawful. Behnke interview (June 8, 2015). 
Factually, Behnke was incorrect: As James noted in his email, the New 
York Times reported two days before Council met that Guantanamo 
was in compliance with the Geneva Conventions. See William 
Glaberson, Guantanamo Meets Geneva Rules, Pentagon Study Finds, 
New York Times (Feb. 20, 2009), available at 
http://www.nytimes.com/2009/02/21/us/21gitmo.html?_r=0.  
 
Regardless, Behnke’s explanation is disingenuous because, based on 
his email to Garrison only days before the Council meeting, he clearly 
understood that military psychologists would interpret the term 
“unlawful” as placing Guantanamo outside the scope of the report. 


207 449 449 449 Even at this late date [2/2009], as the political climate changed and 
the DoD’s use of psychologists in interrogation roles became less 
critical, Behnke’s “big picture” still focused on the bottom line 
needs of his partners in DoD. 


208 450 450 449 Although demands for a revision to Standard 1.02 began 
immediately after the PENS Task Force issued its report, APA’s 
clear strategy, devised by Behnke, was to delay taking any action 
to revise the Ethics Code for as long as possible. APA, through 
Behnke, consistently issued statements that made it appear as 
though he was giving serious consideration and deep thought to 
the proposed revisions, but it was not until late 2008, three years 
later, that the association began to seriously engage with APA 
members and Council representatives about adding the relevant 
modifying language. 


209 455 455 
 
 


454 Although Sidley has found no documentary evidence proving that 
Behnke influenced COLI’s position, it seems likely that he swayed 
COLI to take the stance that it did. Behnke engaged in a pattern 
of using COLI, among other governance committees, to obstruct 
member-initiated actions that he opposed,2159 recognizing that 
COLI as a body was generally risk-averse and staffed by 
individuals who complied with the APA agenda. Given COLI’s 
generally protective attitude and the strong similarities between 
COLI’s objections to the proposed revisions and those raised by 
the Ethics Committee in its initial response in September 2005, it 
seems extremely likely that Behnke influenced both Committees in 
their stances against the proposed Standard 1.02 revision. 


210 455-
456 


455-
456 


454- 
455 


Premise to false statement below: In January 2007, Behnke responded 
to criticism from Steven Reisner regarding the slow pace of the 
revision, which Reisner understood had been directed by Council more 
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than a year and a half earlier, by clarifying that Council had not 
directed the Ethics Committee to revise the Ethics Code, but rather to 
make a recommendation regarding whether such a revision should 
occur.2160 Behnke’s dialogue with Reisner on this point continued over 
the next several months, and in July 2007, Reisner reiterated his point 
that Council directed the Ethics Committee to change the language in 
Standard 1.02. Behnke again responded that he did not “see either 
complexity or ambiguity in the item Council passed. Council directed 
the Ethics Committee to review language in the Ethics Code and to 
make a recommendation, following the process set forth in the 
Association rules. Consulting with the president of the DSJ, meeting 
with boards and committees at the Consolidated meetings, and 
reviewing how other health and mental health association codes of 
ethics address this issue are all part of that process.”2161 Behnke also 
clarified that Standard 1.02 was not changed in the 2002 revision 
because of any issue relating to interrogation, checking with APA staff 
to ensure that the revisions to the Standard 1.02 language had occurred 
prior to the 2000 election. Reisner continued to express frustration with 
Behnke’s answers, complaining that Behnke’s responses refused to 
engage with the substance of his critiques. 
 
… In a rare admission, Behnke referenced his exchange with 
Reisner in an email to Farberman and commented that “I may 
have been a little bit bad here.”2162 Although we cannot say with 
certainty which part of Behnke’s response to Reisner was “bad,” 
Behnke was likely referring to his manipulation of Reisner’s use 
of the word “violation” as a means of avoiding the underlying 
substantive criticism that APA had failed to appropriately define 
the ethical violation. Behnke’s admission to being “a little bit bad” 
demonstrates that he consciously played sophisticated games with 
language, and used his ability to parse words to his advantage in 
delaying the revision of Standard 1.02. 


211 455 455 455 It is clear that Behnke was aware that he was not engaging with 
Reisner’s substantive points and was instead engaging in word 
games to put off further action.  


212 457 457 457 Behnke’s strategy to continuously suppress suggestions for 
revision was successful in delaying action on this issue for several 
years. 


213 458 458 457 In early 2009, the Ethics Committee issued a call for comments 
from APA members and the public regarding suggested revisions 
to Standard 1.02. As the comment period progressed, Behnke once 
again turned to his trusted advisors in DoD, Dunivin and Banks, 
this time to ask them to influence APA policy openly by 
“encourag[ing] folks to comment,” presumably talking about their 
colleagues and peers in DoD. 


214 461 461 460 Thus, it seems likely that Behnke had the impression that retaining 
the 2002 version of Standard 1.02, with its language permitting 
adherence to the law in the event of a conflict with ethical 
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principles, was important to psychologists working in national 
security, and that he opposed any revision to the Standard for so 
many years out of a desire to protect these psychologists. 


215 465 465 464 Thus, Behnke made education and consultation the primary focus 
of the Ethics Office; adjudication was relegated to a “tertiary 
focus.” 


216 475 475 474 Nevertheless, there are some who believe that the Ethics Office does 
play a role in protecting the public by taking disciplinary action against 
psychologists who engage in unethical behavior. Former Board 
member Carter told Sidley that her understanding was that the Ethics 
Office was very much involved in “protecting the public.”2282 Behnke 
did not share this view. During his interview, he told Sidley that 
the role of the Ethics Office is not protection of the public and that 
protection of the public is a function for state licensing boards. 


217 485 485 484 The evidence shows that Behnke was reluctant to proceed with 
charges against Gelles and that he actively looked for ways to 
avoid sending the case to the full Ethics Committee. It is unclear 
what motivated Behnke, but the evidence suggests that he may 
have been influenced by a prominent APA member. 


218 522 522 521 The complaint alleged that James was the “commander of the 
Guantanamo Behavioral Science Consultation Teams (BSCTs) 
from January 2003 to mid-May 2003, during a time when the 
International Committee of the Red Cross (ICRC) reported the 
most serious abuses at Guantanamo.” Bond stated that under 
James’s “command and supervision,” psychologists from the 
military’s SERE program were “instructed to apply their expertise 
in abusive interrogation techniques conducted by the DoD in 
Guantanamo.” In the complaint,   Bond also stated that she was 
“aware that Colonel James has denied the use of SERE techniques 
but the facts speak to his knowledge and military command of 
[BSCTs] who utilized SERE techniques.”2259   


219 523 523 522 Sidley conducted an analysis of APA’s finances to assess whether any 
payments to APA from relevant parts of the government may have 
influenced APA’s actions relating to the PENS Task Force, revisions 
to APA’s Ethics Code, or its positions on national security 
interrogations. This analysis began broadly by reviewing summary 
financial information, before conducting an in-depth analysis of areas 
of possible interest. As part of this analysis, Sidley collected financial 
records from APA and interviewed APA Finance Office personnel.  
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EXHIBIT C


Office of the Assistant Attorney General 


Honorable William J. Haynes II 
General Counsel · 
Department of Defense 
1600 Defense Pentagon 
Washington, D.C. 20101-1600 


. . ,-_~ 


. . ~·--~·) 
U.S. Department of Ju:sdce 


· Office of Legal Counsel 


Washington, D.C. 20530 


February 4, 2005 


Re: Memorandum for William J. Haynes II, General Counsel of the Department of 
Defense, from John Yoo, Deputy Assistant Attorney General, Office of Legal 
Counsel, Re: Military Interrogation of Alien Unlawful Combatants Held Outside 
the United States (March 14, 2003) ("March 2003 Memorandum") 


Dear Jim: 


In December 2003, then-Assistant Attorney General Jack Goldsmith advised you that the 
March 2003 Memorandum was under review by this Office and should not be relied upon for any 
purpose. Assistant Attorney General Goldsmith specifically advised, however, that the 24 
interrogation techniques approved by the Secretary of Defense for use with al Qaeda and Taliban 
detainees at_Guantanamo Bay Naval Base were authorized for continued use as noted below. I 
understand that, since that time, the Department of Defense has not relied on the March 2003 
Memorandum for any purpose. I also understand that, to the extent that the March 2003 
Memorandum was relied on from March 2003 to December 2003, policies based on the 
substance of that Memorandum have been reviewed and, as appropriate, modified to exclude 
such reliance. This letter will confirm that this Office has formally withdrawn the March 2003 
Memorandum. 


The March 2003 Memorandum has been superseded by subsequent legal analyses. The 
attached Testimony of Patrick F. Philbin before the House Permanent Select Committee on 
Intelligence, July 14, 2004, reflects a determination by the Department of Justice that the 24 
interrogation techniques approved by the Secretary of Defense mentioned above are lawful when 
used in accordance with the limitations and safeguards specified by the Secretary. This also 
accurately reflects Assistant Attorney General Goldsmith's oral advice in December 2003. In 
addition, as I have previously informed you, this Office has recently issued a revised 
interpretation of the federal criminal prohibition against torture, codified at 18 U.S.C. §§ 2340-
2340A, which constitutes the authoritative opinion of this Office as to the requirements of that 


· statute. See Memorandum for Deputy Attorney General James B. Corney from Daniel Levin, 
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' ·; 


---~A_cting Ass~stant Attorney <;reneral, Office of Legal Counse}L~e: Legal_Sta1!_<l~~4.~_b.,.p_p_li~~l>J.~-----------· _____ _ 
Under 18 U.S.C. §§·2340-2340A (Dec. 30, 2004) (copy attached). 


Please let us know if we can be of further assistance. 


Attachments 


Sincerely, 


~- • ,;Ls~ 
~~ 


Daniel Levin 
Acting Assistant Attorney General 
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TESTIMONY OF PATRICK F. PHILBIN 


BEFORE THE HOUSE PERMANENT SELECT COMMITTEE ON INTELLIGENCE 


JULY 14, 2004 


Mr. Chairman, Ranking Member Hannan, and Members of the Committee, it's a 


privilege to be here today as a representative of the Department of Justice to address the 


legal standards that govern treatment of detainees in the global war on terrorism. 


Let me begin by describing the various statutes, treaties and constitutional 


provisions that are potentially relevant. Then I'll discuss the application of these legal 


standards, with particular reference to the 24 interrogation techniques approved by the 


Secretary of Defense for use with al Qaeda and Taliban detainees held at the Guantanamo 


Bay Naval Base. As I'll explain, each of these techniques is plainly lawful. 


General Criminal Statutes 


First, there are a number of general criminal statutes potentially relevant in cases 


of mistreatment of detained persons. These may include, for example, the general crimes 


of assault, maiming, and, in cases where a death has resulted, murder and manslaughter. 


These offenses are federal crimes when committed within the "special maritime and 


territorial jurisdiction of the United States," which includes Guantanamo in most cases. 


Even in locations beyond the reach of the special maritime and territorial 


jurisdiction, conduct that would constitute a felony under these same criminal statutes can 


be prosecuted under the Military Extraterritorial Jurisdiction Act, 18 U .S.C. §§ 3261-


3267, when committed by certain persons employed by or accompanying the Anned 


Forces, which includes employees and contractors of the Department of Defense and 


their dependents. In addition, of course, members of the Anned Forces are subject at all 


times to the Unifonn Code of Military Justice, which applies everywhere. The UCMJ 
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also proscribes various potentially relevant offenses, including murder, manslaughter, 


maiming, assau]t, cruelty and maltreatment, and dereliction of duty. As you know, a 


number of military personnel are currently being prosecuted by the Defense Department 


under the UCMJ in connection with mistreatment of prisoners overseas. 


Prohibitions on Torture 


Second, let me tum to the treaty and statutory prohibitions on torture. The United 


States is a party to the U.N. Convention Against Torture, which prohibits official acts of 


torture and requires the United States to ensure that torture is a crime under U.S. laws 


when committed anywhere by a U.S. national or by persons who are present in territory 


under our jurisdiction and who are not extradited. 


The Convention defines torture to mean the intentional infliction of"severe pain 


or suffering" by a person acting in an official capacity. The Senate attached the 


following understanding to its resolution of advice and consent to the Convention: 


The United States understands that, in order to constitute torture, an act 
must be specifically intended to inflict severe physical or mental pain or 
suffering and that mental pain or suffering refers to prolonged mental 
harm caused by or resulting from (1) the intentional infliction or 
threatened infliction of severe physical pain or suffering; (2) the 
administration or application, or threatened administration or application, 
of mind altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality; (3) the threat of imminent death; 
or (4) the threat that another person will imminently be subjected to death, 
severe physical pain or suffering, or the administration or application of 
mind-altering substances or other procedures calculated to disrupt 
profoundly the senses or personality. 


S. Exec. Rep. No. 101-30, at 36 (1990). This understanding is part of the United States 


instrument of ratification and thus controls the scope of U.S. obligations under the treaty. 


Pursuant to this understanding imposed by the Senate, the offense of torture requires 
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specific intent, and "severe ... mental pain or suffering" for purposes of the Convention 


requires a specific intent to cause prolonged mental harm. 


To carry out United States obligations under the Convention Against Torture, 


Congress enacted the federal torture statute, 18 U.S.C. §§ 2340-2340A, in which 


Congress defined the crime of torture as: "an act committed by a person acting under the 


color oflaw specifically intended to inflict severe physical or mental pain or suffering 


(other than pain or suffering incidental to lawful sanctions) upon another person within 


his custody or physical control." Congress further defined "severe mental pain and 


suffering" by incorporating the language that the Senate included in the understanding 


attached to the Convention. Thus, the prohibition on torture that Congress codified in the 


federal torture statute tracks precisely the prohibition in the Torture Convention, as 


defined by the U.S. understanding. 


Congress also defined a limited territorial reach for the torture statute. Congress 


limited the prohibition to apply solely "outside the United States," which is defined in the 


statute to mean outside both the sovereign territory and the special maritime and 


territorial jurisdiction of the United States. Conduct that occurs within those areas is 


already generally subject to existing federal and state criminal statutes, which include 


those I have discussed earlier. 


As I have noted, for most cases, the Guantanamo Bay Naval Base is within the 


special maritime and territorial jurisdiction. The precise interaction of the torture statute 


and the special maritime and territorial jurisdiction is complex, however, and I do not 


intend to parse the details here for three reasons. First, any mistreatment amounting to 


torture committed in Guantanamo would likely violate the UCMJ, if committed by a 
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member of the Armed Forces, or some other statute that applies within the special 


maritime and tenitorial jurisdiction. Second, the Convention Against Torture, which 


mirrors the torture statute in substance, forbids the United States fro?J taking any official 


actions at Guantanamo that constitute torture. As the President has made clear, the 


United States stands by its obligations under the Torture Convention. Third, as explained 


below, none of the 24 interrogation techniques approved by the Defense Department for 


use in Guantanamo would even remotely constitute torture, nor would the use of these 


measures as approved violate other potentiaJiy applicable criminal statutes. 


Laws of War 


Next, I'll discuss the statutory and treaty provisions related to the laws of war. 


These include the War Crimes Act, 18 U.S.C. § 2441, and the related provisions of the 


Geneva Conventions. In the War Crimes Act, Congress made it a crime for U.S. 


nationals, including members of the Armed Forces, to engage in acts that constitute 


certain grave breaches of the Geneva Conventions and related treaties. Where these 


treaties do not apply or the alleged acts do not constitute a grave breach as defined by the 


Conventions, there can be no violation of the War Crimes Act. 


The Geneva Conventions protect prisoners of war and many of the other detainees 


held in Iraq as a result of Operation Iraqi Freedom. Genera])y speaking, the Geneva 


Conventions require humane treatment of prisoners, and grave breaches of the 


Conventions include "wilful killing," "torture or inhuman treatment," and "wilfuHy 


causing great suffering or serious injury to body or health." The Department of Defense 


and the various branches of the Armed Forces have decades of experience with the 


4 


JA407







Geneva Conventions, including as they relate to the legal standards governing 


interrogations. 


I will address more particularly the al Qaeda and Taliban detainees held at 


Guantanamo. By their express terms, the Geneva Conventions apply only to anned 


conflicts between signatory States or Powers that accept and apply the provisions of the 


Conventions. Al Qaeda is a global terrorist network that does not recognize or respect 


international law or the customs of war; it is not a State that is or could ever be a Party to 


the Geneva Conventions. Accordingly, the Geneva Conventions do not apply to 


members of al Qaeda. Afghanistan, however, is a Party to the Geneva Conventions, and 


in February 2002 the President determined that the Geneva Convention Relative to the 


Treatment of Prisoners of War (the Third Geneva Convention) applies to the conflict with 


the Taliban. The Third Geneva Convention, however, protects only captives who fulfill a 


number of well-defined requirements for "prisoner of war" status. The President 


conclusively detennined that Taliban forces did not meet the qualifications necessary for 


"prisoner of war" status under the Third Geneva Convention. The only court to consider 


this issue, in the case of John Walker Lindh, upheld the President's determination that 


Taliban detainees do not qualify as prisoners of war under the Third Geneva Convention. 


United States v. Lindh, 212 F. Supp. 2d 541, 557-58 (E.D. Va. 2002). 


Taliban fighters also do not have "protected person" status under the Geneva 


Convention Relative to the Treatment of Civilians in Time of War (the Fourth Geneva 


Convention). "Protected persons" under the Fourth Geneva Convention include certain 


persons detained by an occupying power in occupied territory and certain persons held by 


a party to the conflict within its own home territory. The Taliban detainees are neither. 
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Although the United States has undertaken military operations there, under well-settled 


legal authorities, the United States is not and has never been an occupying power in 


Afghanistan for purposes of the laws and customs of war. And Guantanamo is not part of 


the home tenitory of the United States. 


In any event, the President has ordered that all prisoners held at Guantanamo, 


including the Taliban, be treated humanely and, to the extent appropriate and consistent 


with military necessity, in a manner consistent with the principles of the Geneva 


Conventions. 


Constitutional Protections 


Finally, I will address two constitutional provisions that could have potential 


relevance to the treatment of persons in detention-the Fifth and Eighth Amendments. 


The Supreme Court has held that the Fifth Amendment does not apply to aliens outside 


the United States. See Johnson v. Eisentrager, 339 U.S. 763, 783-85 (1950). Even ifit 


did apply, however, the Due Process Clause of the Fifth Amendment, in its substantive, 


as opposed to procedural, aspects, protects against treatment that, in the words of the 


Supreme Court, "shocks the conscience," meaning (again in the words of the Court) 


"only the most egregious conduct" or "conduct intended to injure in some way 


unjustifiable by any government interest." County of Sacramento v. Lewis, 523 U.S. 833, 


846, 849 ( 1998). 


The Eighth Amendment forbids cruel and unusual punishments. As the term 


"'punishment" implies, the Cruel and Unusual Punishments Clause "was designed to 


protect those convicted of crimes," Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977), 


and has no application to the treatment of detainees where there "ha[s] been no formal 
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adjudication of guilt," City of Revere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244 


(1983). See Bell v. Wolfish, 441 U.S. 520, 536 n.16 (1979). In any event, where the 


Eighth Amendment applies, its protections, too, are roughly comparable to those 


provided by the Fifth Amendment. 


It's appropriate here to mention one aspect of the U.N. Convention Against 


Torture that I did not discuss earlier. Under Article 16 of the Torture Convention, the 


United States has agreed to "undertake to prevent in any territory under its jurisdiction 


other acts of cruel, inhuman or degrading treatment or punishment." Fearing that this 


undefined phrase was vague and might be applied in unanticipated ways, the Senate 


incJuded a reservation to Article 16 when it gave its advice and consent to ratification of 


the Convention. The Senate defined this phrase to mean only "the cruel, unusual and 


inhumane treatment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments" to 


the U.S. Constitution. S. Exec. Rep. No. 101-30, at 36. This reservation is part of the 


United States instrument of ratification. Thus, to the extent Article 16 may be relevant, it 


concerns only conduct that would violate these same Amendments. 


Application of Legal Standards to Interrogation Practices 


Let me now tum to the 24 specific interrogation techniques approved by the 


Secretary of Defense for military interrogations at Guantanamo. It is readily apparent 


that each of these techniques, when used according to the safeguards specified by the 


Secretary, is well within the legal standards I've just described. 


Seventeen of the 24 techniques have long been approved for use by the U.S. 


military on those who have status as prisoners of war under the Geneva Conventions, and 


these techniques are included in the Army Field Manual for Intelligence Interrogation 
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( 1992). The Army Field .Manual reflects the military's historical practices toward the 


treatment of prisoners of war in compliance with all requirements of the Geneva 


Conventions and the UCMJ. Under that long-standing tradition, then, none of these 17 


established interrogation techniques, properly used, is contrary to the legal standards and 


prohibitions discussed earlier. 


That leaves seven techniques not already included in the Army Field .Manual. The 


Field Manual itself expressly contemplates that additional interrogation techniques may 


be approved for use with prisoners. The seven additional techniques approved by the 


Secretary for Guantanamo are: (I) placing the detainee in a less comfortable setting, but 


without any "substantial change in environmental quality"; (2) altering his diet, for 


example by giving him military MREs, but without depriving him of food or water, 


harming him medically, or offending him culturally; (3) changing his environment to 


cause "moderate discomfort," for example by "adjusting the temperature or introducing 


an unpleasant smell," but with the significant caveat that the interrogator wou]d have to 


remain with the detainee "at all times" and thus largely subject himself to the same 


conditions; (4) adjusting his sleep cycle, for example by requiring him to sleep days 


instead of nights, but without depriving him of sleep; ( 5) convincing him that he is being 


held by a country other than the United States; (6) physically isolating him from other 


detainees, but not for longer than 30 days; and (7) questioning him with a "Mutt and Jeff' 


team, where one interrogator asks questions in a harsh manner and the other is friendly. 


The last technique, the "Mutt and Jeff' or "good cop/bad cop" routine, is really just a 


combination of other techniques already included in the Army Field Manual. 
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The Secretary strictly Jimited the use of four of the techniques, including two that 


come from the Army Field Manual (supplying rewards/removing privileges and insulting 


the ego) and two of the additional seven techniques ("Mutt and Jeff' and isolation). 


None of these four techniques may be used with any detainee unless a determination is 


first made by a commanding officer that "military necessity requires use" of the 


technique with that particular detainee, and then not until notice is first given to the 


Secretary of Defense. 


In authorizing these 24 interrogation techniques, the Secretary of Defense 


reiterated the President's stated policy "that US Armed Forces shall continue to treat 


detainees humanely and, to the extent appropriate and consistent with military necessity, 


in a manner consistent with the principles of the Geneva Conventions." In addition, the 


Secretary specified that all of the approved techniques must be applied in accordance 


with General Safeguards, under which no technique could be used unless "there is a good 


basis to believe that the detainee possesses critical intelligence." 


Moreover, the General Safeguards require that all interrogators must be 


"specifically trained for the technique(s)" used and must develop and follow a "specific 


interrogation plan," which must include "limits on duration, intervals between 


applications, termination criteria and the presence or availability of qualified medical 


personnel." The Safeguards also require the interrogators to "take into account ... 


factors such as ... a detainee's emotional and physical strengths and weaknesses" and to 


proceed with a technique only if"the detainee is medically and operationally evaluated as 


suitable ( considering all techniques to be used in combination)." More generally, the 


Safeguards specify that the purpose of the interrogations is "to get the most information 
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from a detainee with the least intrusive method, always applied in a humane and lawful 


manner with sufficient oversight by trained investigators or interrogators." 


The proper use of each of these 24 techniques, in accordance with the General 


Safeguards, is lawful under any relevant legal standard. None of them, as approved, 


would amount to a crime under the torture statute or any other potentially relevant 


criminal statute. And far from "shocking the conscience" or being "unjustifiable by any 


government interest" within the meaning of the Due Process Clause or ArticJe 16 of the 


Torture Convention, they are justified by a valid government interest of the highest 


importance-the collection of critical intelligence potentially vital to the Nation. Finally, 


they are fully consistent with the historical standards of treatment of detainees followed 


by the U.S. military. For all these reasons, I have no hesitation in concluding that these 


interrogation techniques, when properly applied as authorized, are lawful. 


That concludes my prepared remarks, Mr. Chairman, and I would be happy to 


respond to any questions the Committee may have. 
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1YIEMORANDUM FOR JA£\.1ES B. COl\'IEY 
DEPUTY ATTORNEY GENERU 


Re: Legal Standards Applicable Under 18 U.S.C. §§ 2340-2340A 


Torture is abhorrent both to American law and values and to intem~tional norms. This 
universal repudiation of torture is reflected in our criminal law, for example, 18 U.S.C. §§·2340:. 
2340A; international agreements, exemplified by the United Nations Convention Against Torture 
(the "CAT')1


; customary international law2
; c·enturies of Anglo-American law1


; and the 
longstanding policy of the United State~, repeatedly and recently reaffirmed by the President.4 


This Office interpreted the federal criminal prohibition against torture-codified at 18 
U.S.C. §§.2340-2340A-inStandards of Conduct for Interrogation under 18 U.S.C §§ 2340-
2340A (Aug. 1, 2002) ("August 2002 Memorandum"). The August 2002 Memorandum also 
addressed a number of issues beyond interpretation of those statutory provisions, including the·. 
President's Commander-in-Chief power, and various·defenses that might be asserted to avoid· 


} potenti:al liabilityunder Bections 2340-2340A. See id. at 31-46 .. 


Questions have since been raised, both by this Office and by others, about the 


1 Convention Against Torture and Other Crue1, Inhuman or Degrading Treatment or Punishment, Dec. I 0, 
1984, S. Treaty Doc. No. I 00-20, 1465 U.N.T.S. 85. See also, e.g. 1 International Covenant on Civil and Political 
Rights, Dec. 16, 1966, 999 U.N.T.S. 171. , 


2 
It has been suggested that the prohibition against torture has achieved the status ofjus cogens (i.e., a 


peremptory nonn) under international law. See, e.g .• Sidennan de Blake v. Republic of Argentina, 965 F.2d 699, 714 
{9th Cir. 1992); Regina v. Bow Street Metro. Stipendiary Magistrate Ex Parte Pinochet Ugarte (No. 3), [2000] 1 AC 
147, 198; see also Restatement (Third) ofForeign Relatio.l).S Law of the United States§ 702 reporters' no"te 5. 


3 
See generally John H. Langbein, Torture and the Law of Proof Europe and England in the Ancien Regime 


(1977). 


4 
See, e.g., Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly Comp. 


Pres. Doc. 1167 (July 5, 2004) ("Fre-edorn from torture is an inalienable human riglit .... "); Statement on United 
Nations International Day in Support of Victims of Torture, 39 Weekly Comp. Pres. Doc. 824 (June 30, 2003) 
("Torture anywhere is an affront to human dignity everywhere."); see also Letter of Transmittal from President 
Ronald Reagan to th~ Senate (lv1ay 20, l 988), in Message from the President of the United States Transmitting the 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Doc_ No. 
l00-201 at iii (1988) ("Ratification of the Convention by the Unite-el States will clearly express United States 
opposition to torture, an abhorrent practice unfortunately still prevalent in the world today."). . 
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appropriateness and relevance of the non-statutory discussion in the August 2002 Memorandum, 
and also about various aspects of the statutory analysis, in particular the statement that "severe,, 
pain under the statute was limited to pain "equivalent in intensity to the pain accompanying 
serious physical injury, such as organ failure, impairment of bodily function, or everi death.n Id. 
at l .5 We decided to withdra\v the August 2002 Memorandum, a decision you announced in 
June 2004. At that time, you clirected this Office to·prepare a replacement memorandum. 
Because of the importance of-and public interest in-these issues, you asked that this 


· memorandum be prepared in a form that could be released to the public so that interested parties 
could understand our analysis of the statute. 


This memorandum supersedes theAugust 2002 Memorandum in its entirety.6 Because 
the discussion- in that memorandum concerning the President's Commander-in-Chief power and 
the potential defenses to liability was~and remains-unnecessary, it has been eliminated from 
the analysis that follows. _ Consideration of the boun~ of any such authority would be 
inconsist~nt with the Presidenf s unequivocal directive that United States personnel not engage in 
torture.7 · · 


We have also modified in some important respects our analysis of the legal standards 
applicable under 18 U.S.C. §§ 2340-2340A. For example, we disagree with_ statements in the 
August 2002 Memorandum limiting "severe11 pain under the statute to '~excruciating and 
agonizing" pain, id. _at 19, or to pain ~'equivalent in intensity to the pain accompanying serious 
physical injury, such as organ failure, impairment of bodily ftmction, or even death,U id. at 1. 
There are additional areas where we disagree with or modify the analysis in the August 2002 
Memorandum> as identified in the discussion below. 8 


The Criminal Di'vision of tj:ie Department of Justice has reviewed this memorandum and 
concurs in the analysis set forth below. 


5 See, e.g. 1 Anthony Le.wis, Making Torture Legal, N.Y. Rev. of Books, July 15,-2004; R. Jeffrey Smith, Slim 
_Legal Grounds for Torture 1',,/emos, Wash. Post, July 4, 2004, at Al2; K.a.tWeen Clark & Julie Mertus, Torturing the 
law; the Justice Department's Legal Contortions on Interrogation, Wash. Post, June 20, 2004, at B3; Derek Jinks & 
David SI0ss1 /~ the Presidenl Bound by the Genel-'a Conventions?, 90 Cornell L. Rev. 97 (2004-). 


6 This memorandum necessarily discusses the prohibition against torture in sections 2340-2340A in somewhat 
abstract and general terms. In applying this criminal prohibition to particular circumstances, great care must be 
taken to avoid approving as lawful any conduct that might constitute torture. In addition, this memoranchµn does 
not address the many other sources oflaw that may apply, depending on the circumstances, to the detention or 
interrogation of detainees (for example, the Geneva Conventions; the Uniform Code of Military Justice, 10 U.S.C. 
§ 801 et seq.; the Military Extraterritorial Jurisdiction Act, 18 U.S.C. §§ 3261-3267; and the War Crimes Act, 
18 Y. S. C. § 2441 , among others). Any analysis of particular facts must, of course, ensure that the United States 
complies with all applicable legal obligations. 


7 
See, e.g., Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly 


Comp. Pres. Doc~ 1167-68 (July 5, 2004) ("'America stands against and will not tolerate torture. We will investigate 
and. prosecute all acts of torture ... in all territory under our jurisdiction .... Torture is wrong no matter where it 
occurs, and the Uluted States will continue to lead the fight to eliminate it everywhere."). 


8 
While we have identified various disagreements with the August 2002 Memorandllll¼ we have reviewed this 


Office's prior opinions addressing issues involving treatment of detainees and do not believe that any of their 
conclusions would be different under the standards set forth in this memorandum. 
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( I. 


Section 2340A provides that "[ w ]ho ever outside the United States commits or' attempts to 
commit torture shall be fined under.this title or imprisoned not more than 20 yearsl or both, and 
if death results to any person from conduct prohibited by this subsection, shall be punished by 
death or imprisoned for any term of years or for life.1


)9 Section 2340(1) defines "torture" as "an 
act committed by a person acting under the color of law specifically- intended to inflict severe 
physical or mental pain or suffering ( other t~an pain or suffering incidental to lawful sanctions) 
upon another person within his custody or physical control."'0 


9 Section 2340A provides in full: 


(a) Offense.-Whoever outside the United States commits or attempts to commit torture shall 
be fined under this title or imprisoned not more than 20 years, or both, and if death res~ts to any 
person from conduct prolu'bited by Uris subsection, shall be pUD.Ished by deaili or imprisoned for 
any term of years or for life. 


(b) Jurisdic tion.-There is jurisdiction over the activity prohibited in subsection (a) if
(1) the alleged offender is a national of the United State.s; or 


_ .-·- (2) the alleged offender is present in the United States, irrespe.ctive of the nationaliffof 
the \'ictim or alleged offender. 


( c) Conspiracy.-A person who conspires to commit an offense under this section shall be 
subject to the same penalties ( other than the penalty of death) as the penalties prescribed for the 
offense, the commission of which was the object of the conspiracy. 


18 U.S.C. § 2340A (2000). 


w Section 2340 provides in full: 


As used in this chapter-


(}) "torture" means an act committed by a person acting under color of law specifically 
intended to inflict severe physical or mental pain or stiff~ring (other than pain or suffering 
incidental to lawful sanctions) upon another persoi:i within his custody or physical control; 


(2) "severe mental pain or suffering" means the prolonged mental harm caused by or resulting 
from-


(A) the intentional infliction or threatened infliction of severe physical pain or suffering; 
(B) the administration or application, or threatened administration or application, of 


mind-alt~g substances or other procedures calculated to disrupt profoundly the senses or 
the personality; 


(C) the threat of imminent death; or 
(D) the threat that another person \1ri]l imminently be subjected to death, severe physical 


pain or suffering, or the adrni.nistration or application of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or personality; and 


(3) "United States" means the several States of the United States1 the District of Columbia, 
and the commonwealths, territories1 and possessions of the United States. 


18 U.S.C. § 2340 (as amended by Pub. L. No. 108-375, 118 Stat. 1811 (2004)). 
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In interpreting these provisions, we note that Congress may have adopted a statutory 
definition of"torture" that differs from certain colloquial uses of the term. Cf Cadet v. Bulger, 
377 F .3d 1173, 1194 (11th Cir. 2004) ("[l]n other contexts and under other definitions [the 
conditions] might be described as torturous. The fact remains, however, that the only relevant 
definition of 'torture, is the definition contained in [the] CAT .... "). We must, of course, give 
effect to the statute as enacted by Congress. 11 


Congress enacted sections 2340-2340A to carry out the United States.' obligations under 
the CAT. See H.R. Conf. Rep. No. 103-482, at 229 (1994). The CAT, among other things, 
obligates state parties to take effective measures to prevent acts of torture in any territory under 
their jurisdiction, ~d requires the United States, as a ~ate party, to ensure that acts of torture, 
along with attempts and complicity to commit such acts, are crimes under U.S. law, See CAT 
arts. 2~ 4-5. Sections 2340-2340A satisfy that requirement with respect to acts committed 
outside the United States. 12 Conduct constituting "torture" occurring within the United States 
was--and remains--prohibited by various other federal and state criminal statutes that we do not 
discuss here. · 


The CAT defines "torture" so as to require the intentional infliction of "severe pain or 
suffering, whether.physical or mental.H Article 1(1) of the CAT provides: 


For the purposes of this Convention, the ten=i; "torture" means any act by which 
severe pain or suffering; whether physical or mental, is intentionally inflicted on a 
person for such purposes as obtaining from him or a third person information or a 
confession, punishing him for an act he or a thirffperson has committed or is 
suspected of having committed, or intimidating or coercing him or a third person, 
or for any reason based on discrimination of any kind) when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence 
of a public official or other person acting in an official capactty. It does not 
include pain or suffering arising only from) inherent in or incid~ntal to lawful 
sanctions. 


The Senate attached the folloi.ving understanding to its resolution of advice and consent 
to ratification ofthe CAT: 


The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or menta] pain or suffering and ·that 
mental pain or suffering refers to prolonged mental harm caused by or resulting 
from (1) the intentional infliction or threatened infliction of severe physical pain 


11 
Our task is only to offer guidance on the meaning of the statute, not to comment on policy. It is of course 


open to policymakers to determine that conduct that might not be prohibited by the statute is nevertheless contrary to 
the interests or policy _of the United States. 


12 
Co_ngress limited the territorial reach of the federal torture statute> providing that the prohibition applies only 


to conduct occurring "outside the United States," 18 U.S.C. § 2340A(at which is current]y defined in the statute to 
mean outside "the several States of the United States, the District of Columbia, and the commonwealths, territories, 
and possessions of the United States.n Id. § 2340(3). 
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or suffering; (2) the administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality~ (3) the threat of imminent death; or 
( 4) the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of niind altering 
substances or ·other procedures calculated to disrupt profound]y the senses or 
personality. 


S. Exec. Rep. No. ·101-30, at 36 (1990). This understanding was deposited with. the U.S. 
instrument ofratification,see 1830 U.N.T.S. 320 (Oct. 21, 1994), and thus defines the scope of 
th~ United States' obligations under the treaty. See Relevance of Senate Ratification Hf:story to 
Treaty Interpretation, 11 Op. O.L.C. 28, 32-33 (1987). Tue criminal prohibition against torture 
that Congress codified in 18 U.S.C. §§ 2340-2340A generally tracks the prohibition in the CAT> 
subject to the U.S. understanding. 


II. 


Under the language adopted by Congress in sections 2340-2340A, to constitute "tqrture," 
the conduct in _question must have been usp·ecifically intended to inflict severe physical or mental 
pain or suffering." In th~ discussion that follows, we will separately consider each of the 
principal components of this key phrase: (1) the meaning of"severe"; (2) the meaning of 
"severe physical pain or suffering"; (3) the meaning of "severe mental pain or suffering"; and 
(4) the.meaning ofnspecifically intended.» 


(]) The meaning of "severe." 


Because the statute does not define "severe," "we construe [the] term in accordance with 
its ordinary or natural meaning." FDIC v. Meyer, 510 U.S. 471,476 (1994). The common 
understanding of the term "torture" and the context in \Vhich the statute was enacted also inf onn 
our analysis. 


Dic6onaries define Hsevere" ( often conjoined with 11pain') to mean "extremely violent or 
intense: severe pain." Amen·can Heritage Dictionary of the English Language 1653 (3d ed. 
1992); see also XV Oxford English Dictio1Ulry 101 (2d e-d. 1989) {"Of pain, suffering, loss, or 
the like: Grievous, extreme" and "Of circumstances ... : Hard to sustain or endure,,). 13 


. . 


13 Common dictionary definitions of"torture" further support the statutory concept that the pain or suffering 
must be severe. See Black's Law Dictionary I 528 (8th ed. 2004) ( defining "torture" as t([t]he infliction of intense 
pain to the body or mind to punish, to extract a coµfession or infonnation, or to obtain sadistic pleasure") (emphasis 
added); Webster's Third New International Dictionary of the English Language Unabridged 2414 (2002) ( defining 
"torture" as "the infliction of intense pain (as from burning, crushing, wounding}- to punish or coerce someone,,) 
( emphasis added); Oxford American Dictionary and Language Guide I 064 (I 999) ( defining "torture" as 0 the 
inflicpon of severe bodily pain, esp. as a punishment or a means of persuasion») (emphasis added). 


This interpretation is a!so consistent with the history of torture. See generally the descriptions in Lord 
Hope>s lecture, Torture, University ofEssex/Clifford Chance Lecture 7-8 (Jan. 28, 2004), and in Professor · 
Langbein's book, Torture.and the Law of Proof· Europe and England in the Ancien Regime. We emphatically are 
not saying that only s~ch historical techniques-or similar one.s-can constitute ."torture" under sections 2340-
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( 


( 


The statute, moreover, was intended to implement the United States' obligati~ns under 
the CAT, which, as quoted above, defines as "torture,, acts that inflict "severe pain or suffering)) 
on a person. CAT art. 1(1). As the Senate Foreign Relations Committee explained in its report 
recorrunending that th~ Senate consenfto ratification of the CAT: 


The [ CAT] seeks to define Htorture,, in a relatively limited fashion, corresponding 
to the common understanding of torture as an extreme practice which is 
universally condemned .... 


. . . The term "torture/' in United States and international usage, is usually 
reserved for extreme, deliberate and unusually cruel practices, for example, 
sustained systematic beating, application of electric currents to sensitive parts of 
the body, and tying up or hanging in positions that cause extreme pain. 


S. Exec. Rep~ No. 101-30 at 13-14. See also David P. Stewart, The Torture Convention and the 
Reception of International Criminal Law Within. the United States, 15 Nova L. Rev. 449, 455 
(1991) (''By stressing the extreme nature of torture, ... [th~] definition [ of torture in the CAT] 
describes & relatively limited set of circumstances likely to be illegal under most, if not all, 
domestic legal systems."). 


Further, the CAT distinguishes between torture and "other acts of cruel, inhuman ·or 
degrading treatment or punishment which do not amount to torture as defined in article 1." CAT 
art. 16. The CAT thus treats torture as an "extreme form" of cruel, inhuman, or degrading 
treatment. See S. Exec. Rep. No. 101-30 at 6, 13; see also J. Herman Burgers & Hans Danelius, 
The United Nations Convention Against Torture: A Handbook on the Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 80 (1988) ("CAT 
Han dboolc') (noting that Article 16 implies ''that torture is the gravest form of [ cruel, inhuman, 
or degrading] treatment [or] punishment") (emphasis added); Malcolm D. Evans, Getting to 
Grips with Torture, 51 Int'l & Comp. L.Q. 365,369 (2002) (The CAT "formalises a distinction 
between torture on the one hand and inhuman and degrading treatment on the other by attnlmting 
different legal consequences to them.'} 14 The Sem1te Foreign Relations Committee emphasized 


2340A. But the historical understanding of''torturen is relevant to inte:rpreting Congress's intent Cf Morissette v. 
United States, 342 U.S. 246, 263 (1952). 


14 This approach-distinguishing torture from lesser fonns of cruel, inhuman, or degrading treatment-is 
consistent with other international law sources. The CA T's predecessor, the U.N. Torture Declaration, defined 
torture as "an aggravated and deliberate form of cruel, inhuman or degrading treatment or punishment.., 
Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, U.N. Res. 3452, art 1(2) (Dec. 9, 1975) (emphasis added); see also S. Treaty 
Doc. No. l 00-20 at 2 (The U.N. Tortme Declaration was '' a point of departure for the drafting of the (CAT]."). 
Other treaties ~lso distinguish torture· from lesser forms of cruel, inhuman, or degrading treatment. See, e.g., 
European·Convention for the Protection of Human Rights and Fundamental Freedoms, art. 3,213 U.N.T.S. 221 
(Nov. 4, 1950) ("European Conyention'!) (''No one shall be subjected to torture or to inhuman or degrading 
treatment or punishment."); Evans, Getting to Grips with Torture, 51 Int'l & Comp. L.Q. at 370 ("[T]he ECHR 
organs have adopted ... a 'v~cal' approach ... , which is seen as comprising three separate elements, each 
representing a progression of seriousness, in which one moves progressively from forms of ill-treatment which are 
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this point in its report recommending that the Senate consent to ratification of the CAT~ See 
S. Exec. Rep. No. 101-30 at 13 ("'Torture> is thus to be.distinguished from lesser forms of cruel, 
inhuman, or degrading tre~tment or punishment, which are to be deplored and prevented, but are 
not so universally and categorically"condemned as to warrant the severe lega1 consequences that 
the Convention provides in the case of torture .... The requirement that torture be an extreme 
form of cruel and inhuman treatment is expressed in Article 16, which refers to 'other acts of 
cruel, inhuman or degrading treatment or punishment which do not amount to tortitre .... "l 
See also Cadet, 377 F.3d at 1194 (°The definition in CAT draws a critical distinction between 
~torture' and 'o.ther acts of cruel, inhuman,_ or degrading punishment or treatment."'). 


Representations made to the Senate by Executive Branch officials when the Senate was 
considering the CAT are also relevant in interpreting the CA T's torture prohibition-which 
sections 2340-2340A implement. Mark Richard, a Deputy-Assistant Attorney General in the 
Criminal Division, testified that "[t]orture· is understood to be that barbaric cruelty which lies at 
the top of the pyramid of human rights misconduct." Convention Against Torture: Hearing · 
Before the Senate Comm. on Foreign Relations, 101st Cong. 16 (1990) ("CAT Hearing'J 
(prepared statement). The- Senate Foreign Relations Committee also understood torture to be 
limited injust this way. See S. Exec. Rep. No. 101-30 at"6 (noting that "[f]or an act to be 
(torture,, it must be an extreme form of cruel and inhuman treatment, causing severe pain and 
suffering, and be h1tended to cause severe pain and suffering)). Both ~he Executive Branch and 
the Senate acknowledged the efforts of the United States during the negotiating process·to 
strengthen the effectiveness ofth.e treaty and to gain wide adherence thereto by focusing the 
Convention "on torture rather than on other r~latively less abhorrent practices." Letter of 
Submittal from George P. Shultz, Secretary of State, to President Rpnald Reagan (May 101 
1988), in S. Treaty Doc. No·. l 00-20 at v; see also S. Exec. Rep. No. 101-30 at 2-3 ("The United 
States'' helped to focus the Convention "on torture rather than other less abhorrent practiceS. 7J. 
Such statements are probative of a treaty's meaning. See 11 Op. O.L.C. at 35-36. 


'degrading' tp those which are 'inhumanJ and then to {torture'. The distinctions between them is [sic) based on the 
severity of suffering involved, with 'tort:ure' at the apex."); Debra Long, Association for the Prevention of Torture, 
Guide to Jurisprudence on Torture and flt-Treatment: Article 3 of the European Convention for the Protection of 
Hwnan Rights 13 (2002) (The approach of distinguishing between <(torture," "inhuman" acts, an~ "degrading" acts 
has "remained the standard approach taken by the European judicial bodies. Within this approach ·torture has been · 
singled out as carrying a special stigma, which distinguishes it from other forms of ill-treatment."). See also CAT 
Handbook at 115-17 (discussing the European Court of Human Rights ("ECHR") decision in Ireland v. United 
Kingdom, 25 Eur. Ct. H.R (ser. A) (1978) {concluding that the combined use of wall-standing, hooding, subjection 
to noise, deprivation of sleep, and deprivation of food and drink constituted inhuman or degra~ing treatment but not 
torture under the European Convention)). Cases decided by the ECHR subsequent to Ireland have continued to 
view torture as an aggravated form of inhuman treatment. See, e.g., Aklas v. Turkey, No. 24351/941313 (E.C.H.R 
2003); Aklwc v. Turkey, Nos. 22947/93 & 22948/93~.115 (E.C.H.R 2000); Kaya v. Turkey7 No. 22535/931 I 17 
(E.C.H.R. 2000). 


The International Criminal Tribunal for the Former Yugoslavia ("ICfY") likewise considers "torture" as a 
category.ofconduct more severe than "inhuman tre-atment" See, e.g., Prosecutor v. Delalic, IT-96-21, Trial 
Chamber Judgment ,r 542 (ICITNov. 16, 1998) (''[I]nhuman treatment is treatment which deliberately causes 
serious mental and physical suffering that falls short of the severe mental and physical suffering requir~d for the 
offence of torture."). · 
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Although Congress defin~d ~'torture,, under sections 2340-2340A to require conduct 
specifically intended to cause "severe>' pain or suffering, we do pot believe Congress intended to 
reach only conduct involving "excruciating and agonizing,, pain or suffering. Although there is 
some support for this formulation in the ratification histqry of the CAT, 1~ a proposed express 
understanding to that effect16 was "criticized for setting too high a threshold of pain," S. Exec. 
Rep. No. 101-30 at 9, and was not adopted. We are not aware of any evidence suggesting that 
the standard was r~ised in the statute and we do not believe that it was. 17 


Drawing distinctions among gradations of pain (for example, severe, mild, moderate, 
substantial, extreme, intense, excruciating, or agonizing) is obviously not an easy task, especially 
given_the lack of any precise, objective scientific criteria for measuring pain. 18 We are, however, 


Jj Deputy Assistant Attorney General Mark Richard testified: "(T]he essence of torture» is treatment that 
inflicts "excruciating and agonizing physical pain.n CAT Hearing at 16 (prepared statement). 


16 See S. Treaty Doc. No. 100-20 at 4-5 ("The United States understands that, in order to constitute torture, an 
act inust be a deliberate and calculated act of an extremely cruel and inhuman nature, specifically intended to inflict 
excruciating and agonizing physical or mental pain or suffering.1


'). • 


17 Thus, we do not agree with the st&tement in the August 2002 Memorandum that "(t]he Reagan 
ad.ministration's understanding that the pain be 'excruciating and agonizing' is in substance not different from the 
Bush administration's proposal that the pa.in must be severe.,, August 2002 Memorandum at 19. Although the 
tenns are concededly µnprecise, and whatever the intent of the Reagan Administration• s understanding, we believe 
that in common usage "excruciating and agonizing'' pain is understood to be more intense than "severe" pain. 


The August 2002 Memorandum also looked to the use of"severe pain" in certain other statutes, and 
concluded that to satisfy the definition in section 2340, pain 'must be equivalent in intensity to the pain 
accompanying serious physical injury. such as organ failure, impairment of bodily function, or even death." / d. at I ; 
see also id. at 5-6, 13, 46. We do not agree with those statements. Those other stauites de.fine an uemergency 
medical condition," for purposes of providing health benefits, as "a condition manifesting itself by acute symptoms 
of sufficient severity (including severe pain)" such that one could reasonably- expect that the absence of immediate 
medical care might result in dea~ organ failure or impairment ofbodily function. See, e.g., 8 U.S.C. § 1369 
{2000); 42 U.S.C. § 1395w-22(d)(3)(B) (2000); id. § 1395dd(e) (2000). They do not define usevere pain" even in 


· that very different context (rather, they use it as an indication of an "emergency medical i;;ondition"), and they do not 
state that death, organ failure, or impairment of bodily function ca~e "severe pain," but rather that "severe pain" 
may indicate a conmtion that, if untreated, could cause one of those results. We do not believe that they provide a 
proper guide for interpreting "severe pain" in the very different context of the prohibition against torture in sections 
2340-2340A. Cf United States v. Cleveland Indians Baseball Co., 532 U.S. 200,213 (2001) (phrase "wages paid" 
has different meaning in different parts ofTitle 26); Robinson v. Shell OU Co., 519 U.S. 337, 343-44 (1997) (term 
"employee" has different meanings in different parts of Title VII). 


18 Despite extensive efforts to develop objective criteria for measuring pain, there is no clear, objective, 
consistent measurement. As one publication explains: 


Pain is a complex, subjective, perceptual phenomenon with a number of dimensions-intensity, 
quality, time course, impact, and personal meaning-that are uniquely e;...-perienced by each 
individual amL thus, can only be assessed indirectly. Pain is a subjective experience and there is 
no way to o.bjectively quantijy it. Consequently, assessment ofa patient's pain depends on the 
patient's overt communications, both verbal and behavioraL Given pain's complexity, one must 
assess not only its somatic (sensory) component but also patients' moods, attitudes, coping efforts, 
resources) re~onses of family members, and the impact of pain on their lives. 
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aided in this task by judicial interpretations of the Torture Victims Protection Act ('TVP A''), 28 
U.S.C. § 1350 note (2000). The TVPA, also enacted to implement the_ CAT, provides a civil 
remedy to victims of torture. The·TVP A defines 11torture" to include: 


any act, directed against an individual in the offender's custody or physical 
control, by which sev_ere pain or suffering ( other than pain or suffering arising 
only from or inherent in, or incidental to,, lawful sanctions), whether physical or 
mental, is intentionally inflicted on that individual for such purposes as obtaining 
from that individual or a third person information or a confession, punishing .that 
individual for an act that individual or a third person has committed or is 
suspected of having committed, intimidating o_r coercing that individual or a third 
person, or for any reason based on discrimination of any kind .... 


28 U.S.C. § 1350 note,§ 3(b)(l) (emphases added). The emphasized language is similar to 
section 23401 s "severe physical or mental pain or suffering." 19 A.s the Court of Appeals for the 
District of Columbia Circuit has explained: 


The severity requirement is crucial to ensuring that the conduct proscribed by the 
[CAT] and the TVPA is sufficiently extreme an_d outrageous to warrant the 
universal condemnation that the term ''torture''-both connotes and invokes. The 
drafters of the [ CAT)> as well as the Reagan Administration that signed itl the 
Bush Administration that submitted it to Congress, and the Senate that ultimately 
ratified it, therefore all sought to ensure that "only acts .of a certain gravity shalJ 
be considered to constitute torture." 


The critical issue is the degree of pain and suffering that the alleged 
torturer intended to, and actually did~ inflict upon the victim. The more intense, 
lasting, or heinous the agony, the more likely it is to be torture. 


Price v. Socialist People 7s Libyan Arab Jamahiriya, 294 F.3d 82, 92-93 (D.C. Cir. 2002) 
(citations omitted). That court concl'1ded that a complaint that alleged beatings at the hands of 
police but that did not provide details concerning "the severity of plaintiffs' alleged beatings, 
including their frequency, duration, the parts of the body at ·which they were aimed, and the 
weapons used to carry them out/' did not suffice "to ensure that [it] satisf[ied] the TVP N s 
rigorous definition of torture." Id. at 93. 


In Simpson v. -Socialist People's Libyan Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003), 
the D.C. Circu"it again considered the types of acts that constitute torture under the TVP A 
definition. The plaµitiff alleged, among other things, that Libyan authorities had held her 
incommunicado and threatened to kill her if she tried to leave_. See id. at 232,234. The court 
acknowledged that "these alleged acts certainly reflect a bent toward cruelty on the part of their 


Dennis C. Turk, Assess the Person, Not Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added). This 
lack of clarity further complicates the effort to defme "severe" pain or suffering. 


19 
Section 3(b )(2) of the TVP A define.s "mental pain or suffering" similarly to the way that s~ction 2340(2) 


defines "severe mental pain or suffering." . - · 
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perpetrators,>' but, reversing the district court, went on to hold that "they are not in _themselves so. 
unusually cruel or.sufficiently extreme and outrageous as to_constitute torture within the meaning 
of the [TVPAJ." Id. at 234. Cases in which courts have found torture suggest the nature of the 
extreme conduct that falls within the statutory definition. See, e.g., Hilao v. Estate oflvfarcos, 
103 F.3d 789, 790-91, 795 (9th Cir. 1996) (concluding that a course of conduct that included, 
among other things, severe beatings of plaintiff, repeated tbreats of death and electriq shock, 
sleep deprivation, extended shackling to a cot (at times with a towel over his nose and mouth and 
water poured down his nostrils), seven months of confinement in a "suffocatingly hot" and 
cramped cell, and ~ight years of solitary or near-~olitary confinement, constituted torture); 


· }/Jehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1332AO, 1345-46 (N.D. Ga. 2002) (concluding 
that a course of conduct that included, among other things, severe beatings to the gerµtals, head, 
and other parts of the body with metal pipes, brass knuckles, batons, a baseball bat, and various 
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs 
and dislocation of fingers; cutting a figure into the victim, s forehead; hanging the victim and 
beating him; extreme limitations of food and water; and sub Section to games of "Russian · 
roulette,» constituted torture); Daliberti v. Republic of Iraq, 146 F .. Supp. 2d 19, 22-23 (D.D.C. 
200 I) { entering default-judgment against Iraq where plaintiffs alleged, among other things, 
threats of "physical torture, such as cutting off ... fingers, pulling out ... fingernails," and 
electric shocks to the testicles); Cicippio v. Islamic Rep~1blic of Iran, 18 F. Supp. 2d 62, 64-66 
(D.D.C. 1998) (con(?luding that a course of conduct that included frequent beatings, pistol 
whipp:ing, threats of imminent death, electric shocks, and attempts to force confessions by 
playing Russian roulette and pulling the trigger at each denial, constituted torture). 


(2) The meaning of (<severe physical pain or suffering. " 


The statute provides a sp~cific definition of iisevere mental pain or suffering,n see 18 
U.S.C. § 2340(2), but does not define the term Hsevere physical pain or suffering." Although we 


· think the meaning of Hsevere physical pain" is relatively straightfonvard, the question remains 
whether Congress intep.ded to prohibit a category of"severe physical suffering,, distinct from 
"severe physical pain." v.Ve conclude that under some circumstances "severe physical suffering>? 
may constitute torture even if it does not involve "severe physical pain." Accordingly, to the 
extent that the August 2002 Memorandum suggested that "'severe physical suffering)) under the 
statute could in no· circumstances be distinct from "severe physical pain," id. at 6 n.3, we do not. 
agree. 


We begin with the statutory language. The inclusion of the words "or suffering" in the 
phrase "severe physical pain or suffering" suggests that the statutory category of physical torture· 
is not limited to "severe physical pain.,, Tb.is is especially so in light of the general principle 
against interpreting a statute in such a manner as to render words surplusage. See, e.g., Duncan 
v. Walker, 533 U.~. 167, 174 (2001). 


Exactly what is inc1uded in the concept of "severe physical sufferingt however, is 
difficult to ascertain. We interpret the phrase in a statutory context where Congress expressly 
distinguished Hphysical pain or suffering'' from "mental pain or suffering." Consequently, a 
separate category of "physical suffering)) must .include something other than any type of "mental 
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pain or suffering."10 Moreover, given that Congress.precisely defined "mental pain or suffering~'· 
in the statute, it is unlikely to have intended to undermine that careful definition by including a 
broad range of mental-sensations in a "physical suffering" component of"physical pain or 
suffering.'>21 Consequently, "physical suffering" must be limited to adverse uphysical" rather 
than adverse "mental" sensations. · 


Toe·text of the statute and the CAT, and their history, provide little concrete guidance as 
to what Congress intended separately to include as "severe physical suffering." Indeed, the 
record consistently refers to "severe physical pain or suffering" ( or, more often in the ratification 
record, "severe physical pain and suffering>'), apparently ,,vithout ever disaggregating the 
concepts of"severe physical pain" and "severe physical suffering)) or oiscussing them as 
separate categories with _separate content. Although there is virtually no legislative history for 
~he statute, throughout the ratification of the CAT-which also uses the disjunctive "pain or 
suffering'~ .and \vhich the statutory prohibition implements-the references were generally to 
Hpain and suffering," with no indication of any difference in meaning. The Summary and 
Analysis of the Convention Against Torture and Other Cruel, Inhuman or_ Degrading Treatment 
or Pu11isliment, which appears in:S. Treaty Doc. No .. 100-20 at .3, for example, repeatedly refers 
to ~'pain and suffering." See ·also S. Exec. Rep! No. 1 Ol-30· at 6 (three uses of "pain and 
suffering');·id. at 13 (~ght uses of"pain and suffering,,); id. at 14 (two uses of"pain and 
suffering)}); id. at 35 (one use of"pain and suffering,,). Co~versely, the phrase "pain or 
suffering" is used less frequently in the Senate report in discussing {as opposed to quoting) the 
CAT and the understandings under consideration, e,g.> id. at 5-6 (one use ofupain or suffering1J> 
id. at 14 (two uses of"pain or suffering"); id. at 16 (two uses ofHpain or suffering"), and, when 
used, it is with no suggestion that it has any different meaning. 


ivthough we conclude that inclusion of the words "or suffering,, in "severe physical pain 
or sufferingn establishes that physical torture is not limited to "severe physfoal pain," we also 


zo Corru_non dic~onary definitions of"physical'' confirm that "physical suffering" does not include mental 
sensations. See, e.g., American Heritage Dictionary of the English Language at 1366 ("Of or relating to the body as 
distinguished from the mind or spirit''); Oxford American Dictionary and Language Guide at 748 ("of or concerning 
the body (physical exercise; physical education)") . . 


21 This is particularly so given that, as Administration witnesses explained, the limiting understanding defining 
mental pain or suffering was considered necessary to avoid problems of vagueness. See, e.g., CAT Hearing at 8, 10 
(prepared statement of Abraham Sofaer, Legal Adviser, Department of State: "The Convention's wording ... is not 
in all respects as precise as we believe necessary .... [B]ecause [the ConventionJ requires establishment of criminal 
penalties under our domestic law, we must pay particular attention to the meaning and interpretation of its 
provisions, especially·concerning the standards by which the Convention will be applied as a matter of U.S. law .. ,. 
[W]e prepared a codified proposal which ... clarifies the definition of mental pain and suffering."); id. at 15-16 
(prepared statement of Mark Richard: ''The basic problem with the Torture Convention-one that permeates all our 
concerns-is its imprecise definition of torture> especially as that tenn is applied to actions which result solely in· 
mental anguish. This definitional vagueness makes it very doubtful that the United States can, consistent with 
Constitutional due process constraintst fulfill its obligation under the Convention to adequately engraft the definition 
of torture into the domestic criminal law of the United States."); id. at 17 (prepared statement of Mark Richard: 
"Accordingly, the Torture Convention's vague definition concerning the mental suffering aspect of torture cannot be 
resolved by reference to established principles of international law. In an effort to overcome this unacceptable 
element of vagueness .in Article I of the Convention, we have proposed an understanding ,vhicb defines severe 
mental pain constituting torture with sufficient specificity to ... meet Constitutional due process requirements."). 
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conclude that Congress did not intend "severe physical pain or suffering,, to include a category 
of''physical suffering" that would be so broad as to negate the limitations ori the-other categories 
of torture in the statute. Moreover, the Hphysical suffering" covered by the statute must be 
!{severe" to be within the statutory prohibition_ We conclude that under so:me circumstances 
"physical suffering' may be of sufficient intensity and duration to meet the statutory definition of 
torture even ifit does not involve ''severe physical pain.'' To constitute such torture, "severe 
physical sufferingn would have to be a condition of some extended duration or persistence as 
well as intensity. The need to define a category of 11severe physical suffering'-' that is different 
from "severe physical pain,'1 and that also does not undermine the limited definition Congress 
provided for toftu!e, along with the requirement that any such physical suffering be "severe," 
calls for an interpr:etation_ under which Hsevere physical suffering,, is reserved for physical 
distress that is "severe" considering its intensity and duration or persistence, rather than merely 
mild or transitory. 22 Otherwise, the inclusion of such a category would lead to the kind of 
uncertainty in inteq1reting the statute that Congress sought to reduce both through its 
understanding to the· CAT and in sections 2340-2340A · 


(3) The meaning of "severe mental pain or suffen-,ig. u 


Section 2340 defines "severe mental pain or suffering,> to mean: 


the prolonged mental harm caused by or resulting from-


(A) the intenti9nal infliction or threatened infliction of severe 
physical pain or suffering; 


(B) the administration or application, or threatened 
administration or application, of mind-altering substances or other 
procedures calculated to disrupt profoundJy the senses or the 
personality; 


(C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to 


death, severe physical pain or suffering, or the administration or 
application of mind-altering substances or other procedures calculated 
to disrupt profound]y the senses or personality[.] 


18 U.S.C. § 2340(2). Torture is defined under the statute to include an act specifically intended 
to inflict severe mental pain or suffering. Id. § 2340(1 ). 


An important preliminary question with respect to this definition is whether the statutory 


_ 
22 


Support for concluding that there is an extended temporal element, or at least an element of persistence, in 
"s~vere physical suffering,, as a category distinct from "severe physical pain" may also be found in the prevalence of 
concepts of "endurance,, of suffering and of suffering as a "state)) or "condition,. in standard dictionary definitions. 
See, e.g., Webster's Third New International Dictionary at 2284 {defining usu:fferingu as "the endurance of or 
submiss.ion to affliction, pain, lossn; ''a pain endured"); Random House Dictionary of the English language 190 l 
(2d ed. 1987) ("the state of a person or thing that suffers"); Funk & Wilgna/ls New Standard Dictionary of die 
English Language 2416 (1946) C'A state of anguish or painu); American Heritage Dictionary of the English 
Language at 1795 {'The condition ofone who suffers"). 
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list of the four "predicate acts" in section 2340(2){A)-(D) is exclusive. We conclude th~ 
_Congress intended the list of predicate acts to-be exclusive-that is, to constitute the proscribed 
"severe mental pain or suffering" under the statule, the prolonged mental harm must be caused 
by acts falling within one of the four statutory categories of predicate acts. We reach this 
conclusion b.as~d on the clear language of the statute, which provides a detailed definition that 
includes four categories pf predicate acts joined by the disjunctive and does not contain a 
catchall provision or cµiy other language suggesting that additional acts might qualify (for 
example, language such as "includi~g1' or Hsueh acts as'} 23 Congress plainly considered very 
specific predicate acts, and this definition tracks the Senate's understanding concerning mental 
pain or suffering when giving its advice and consent to ratification of the CAT. The conclusion_ 
that the list of predicate acts is exclusive is consistent with ·both the text of fi?.e Senate's 
understanding, and with the fact that it was adopted out of concern that the CAT's definition of 
torture did not otJ}envise meet the requirement for clarity in defining crimes. See supra note 21. 
Adopting an interpretation of the statute that expands the list of predicate acts for Hsevere mental 
pain or suffering" would ·constitute an impermissible rewriting of the statute and would introduce 
the very imprecision that prompted the Senate to adopt its understanding when giving its advice 
and consent to ratification of the CAT. 


Another question is whether the requirement ofHprolonged mental harm,, caused by or 
resulting from one of the enumerated predicate acts is a separate requirement, or whether such 
Hprolonged mental harm)) is to be presumed any time one ofthe.predicate acts occurs. Although 
it is possible to read the statute's reference to "the prolonged mental hann caused by or resulting 
from" the predicate acts as creating a statutory presumption that each of the predicate acts always 
causes prolonged mental harm, we do not believe that was Congress's intent. As noted, this 
language closely tracks the understanding that the Senate adopted ,vhen it gave its advice and 
consent to ratification of the CAT: 


in order to constitute torture, an act must be specifically intended to inflict severe 
physical or mental pain or suffering and that mental pain or suffering refers. to 
prolonged mental harm caused by or resulting from (1) the intentional infliction or 
threatened infliction of.severe physical pain or suffering; (2) the administration or 
application, or threatened administration or application, of mind altering 
substances or other procedures calculated to disrupt profoundly the senses or the 
personality; (3) the threat of imminent death; or ( 4) the threat that another person 
will imminently be subjected to death, severe physical pain or suffering, or the 
administration or application of mind altering substances or other procedures 
calculated to disrupt profoundly t~e senses or personality. 


S ~ Exec. R~p. No. IO 1-3 0 at 36. We tj.o not believe that simply by adding the word "the'' before 
"prol~nged hann," Congress intended a material change in the definition of mental pain or 


23 
These four categories of predicate acts "are members of an 1associated group or series,• justifying the 


inference that items not mentioned ~·ere excluded by deliberate choice, not inadvertence." Barnhart v. Peabody 
Coal Co., 537 U.~. 149, 168 (2003) ( quoting United States v. Vann, 535 U.S. 55, 65 (2002)). See also, e.g., 
Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993); 2A Norman 
J. Singer, Statutes and Statutory Construction § 47 .23 (6th ed. 2000). Nor do we see any "contrary indications" that 
would rebut this ~erence. Vann, 535 U.S. at 65. 
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suffering as articulated in the Senate~s understanding to the CAT. The legislative history, 
moreover, confirms·that sections 2340-2340Awere intended to fulfill-but not go beyond-the 
United States' obligations under the CAT: "This section provid~ the necessary legislation to 
implement the [CAT] .... The definition of torture emanates directly from article l of the 


.[CA1l The definition for 'severe mental pain and suffering' incorporates the [above mentioned] 
understanding.,, s·. Rep. No. 103-107, at 58-59 (1993). This understanding, embodied in the 
statute, was meant to define the obligation undertaken by the United States. Given this 
understanding, the legislative history, and the fact that section 2340(2) defines "severe mental 
pain or suffering" carefully in language very similar to the understanding1 we do not believe that 
Congress intended the definition to create a presumption that any time one of the predicate acts 
occurs, prolonged mental harm is deemed to result. 


Turning to.the question.of what constitutes "prolonged mental haim caused by or 
resulting from)) a predicate act, we believe that Congress intended this phrase to require mental 
'~arm,, that is caused by or that results from a predicate act, and that has some lasting duration. 
There is little guidance to draw upon-in interpreti~g this phrase.14 Nevertheless, our 
interpretation is consistent with the ordinary meaning of the statutory terms. First, the use of the 
word "harmn-as opposed to simply repeating "pain or suffering"-suggests some mental 
damage or injury. Ordinary dictionary definitions of'·'harm," such as Hphysical or mental 
damage: injury,,, Webster's 11zird New International Dictionary at 1034 (emphasis added), or 
''[p )hysical or psychological injury or damage," American Heritage Dictionary of the English 
Language at 825 ( emphasis added), support this interpretation. Second, to ~-prolong" means to 
"length.en in time,, or to "extend in durationt or to "draw out," Webster's Third New 
International Dictionary at 1815, .further suggesting that to be "prolongedt the mental damage 
must extend for some period of time. This damage need not be permanent, but it must continue 
for a "prolonged" period oftime.25 Finally, under section 2340(2), the "prolonged mental harm,, 
must be Hcaused by', or "resulting fromu one of the enumerated predicate acts. 26 


24 
The p4Tase "prolonged mentul harm" does not appear in the relevant medical literature or elsewhere in the 


_Unite.cl. States Code. The August 2002 Memorandum concluded that to constitute "prolonged mental harm," there 
must be «significant psychological harm of significant duration, e.g., lasting for months or even years." Id. at I; see 
also id. at 7. Although we believe that the mental harm must be of some lasting duration to be "prolonged,,. to the 
extenttliat that formulation was intended to suggest that the mental harm would have to last for at least "months or 
even years," we do not agree. 


25 
For exarnple1 although we do not suggest that the statute is limited to such cases, deve.lopment of a mental 


disorder-such as post-traumatic stress disorder or perhaps chronic depression-could constitute ''prolonged mental 
hann.,, See American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 369-76, 463-
68 (4th ed. 2000) ("DSM-N-TR"). See also, e.g., Report of the Special Rapporteur on Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, U.N. Doc. A/59/324, at 14 (2004) C'The most common diagnosis 
of psychiatric symptoms among torture survivors is said to be post-traumatic stress disorder."); see also Metin 
Basoglu et al., Torture and Mental Health: A Research Overview, in Ellen Gerrity et al. eds., The Mental Health 
Consequences of Torture 48-49 (2001) {referring to findings of higher rates of post-traumatic stress disorder in 
studies involving torture survivors); Murat_ Parker et al., Psychological Effects a/Torture: An Empirical Study of 
Tortured and Non·Tortured No11-Political Prisoners, in Metin Basoglu ed., Torture and Its Consequences: CWTent 
Treatment Approaches 77 (1992) (referring to fmdings of post-traumatic stress disorder in torture survivors). 


_ 
26 


1bis is not meant to suggest that, if the predicate act or acts continue for an extended period, "prolonged 
mental hann" cannot occur ootil after they are completed. Early occurrences of the predicate act could cause mental 
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Although there are few judicial opinions discussing the q~estion ofuprolonged mental 
hann,1' those cases that µaye addressed the is~u1e-are consistent with our view. For example, in 
the TVP A case ofMehinovic, the court explained that: 


[The defendant] also caused or participated in the plaintiffs' mental torture. 
Mental torture consists of"prolonged mental harm caused by or resulting from: 
the int~ntional infliction or threatened infliction of severe physical pain or 
suffering; . , . the threat of imminent death .... " As set out above, plaintiffs 
noted in their testimony that-they feared that they would be killed by [the 
defendant]_during the beatings he inflicted or during games of"Russian roulette." 
Each plµintiff continues to suffer long-tenn psychological harm as a result of the 
ordeals they suffered at the hands of defendant and others. 


198 F. Supp. 2d :at 1346 ( emphasis added; first ellipsis in original). In reaching- its conclusion, 
the court note~ that the plaintiffs were contim.iing to suffer serious mental hann even ten years 
after the events in question:_ One plaintiff ' 1suffers from anxiety, flashbacks, and nightmares and 
has difficulty sleeping. [He J con~ues to suffer thinking about what happened to him during this 
ordeal and has been unable to -Work as a result of the continuing effects of the torture be 
endured.,, Id. at 1334. Another plaintiff"suffers from anxiety, sleeps very little, and has 
frequent nightmares .... [He] has found it impossible to return to work. 0 Id. at 1336. A third 
plaintiff"has frequent nightmares. He has had to use medication to help him·sleep. His 
experience has made him feel depressed and reclusive, and he has not been able to work since he 
escaped from this ordeal." Id. at 1337-38. And.the fourth plaintiff"has flashbacks and 
nightmares, suffers from nervousness, angers easily, and has difficulty trusting people. These 
effects directly itp.pact and interfere with his· ability to work.,, Id. at 1340. In each case, these 
mental effects were continuing years after. the infliction of the predicate acts. 


And in Sackie v. Ashcroft, 270 F. Supp. 2d 596 (E.D." Pa. 2003), the individual had been 
kidnapped and "forcibly recruitedn as a child soldier at the age of l4, and over the next three to 
four yea~s had·been forced to take narcotics and threatened with imminent death. Id. at 597-98, 
601-02. The court concluded that the resulting mental harm, which continued over this three-to
four-year period, qualified as "prolonged mentaJ harm.}) Id. at 602. 


Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285 
(S.D. Fla. 2003), the court rejected a claim under the TVPA brought by individuals who had 
been held at gunpoint overmght and repeatedly threatened ,-vith death. While recognizing that 
the plaintiffs had experienced an "ordeal," the court concluded that they had failed to show that 
their experience caused lasting damage, noting that "there is simply no allegation that Plaintiffs 
have suffered any prol9nged mental harm or physical injury as a result of their alleged 
intimidation.n Id. at 1294-95. 


harm that could continue--and become prolonged-during the extended period the predicate acts continued to 
occur. For example, in Sackie v. Ashcroftt 270 F. Supp. 2d 596, 60 l -02 (E.D. Pa. 2003), the predicate acts continued 
over a three-to-four-year-period, and the court concluded that ')>rolonged mental hann" had occum!"d during that 
time. 
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( 4) The meaning of '1specifical/y intended. 
11 


It is well recognized that the term Hspecific intent'' is ambiguous and that the courts do 
not use it consistently. See 1 Wayne R. LaFave, Substantive Criminal Law§ 5.2(e), at 355 & 
n. 79 (2d ed. 2.003). HSpecific intent,, is most commonly understood, however, '1o designate a 
special mental ·element which is required above and beyond any mental state required with 
respect to the actu~ reus of the crime.,, Id. at 354; see also Carter v. United States, 530 U.S. 255) 
268 (2000) ( explaining that general intent, as opposed to specific intent, requires "that the 
defendant possessed lmowledge [only] with respect to the actus reus of the crime,,). As one 
respected treati~;e· explains: 


With crimes which require that the defendant intentionally cause a specific result, 
what is meant by an "intentionu to cause that result? Although the theorists have 
not always been in ~greement .... ~ the traditional view is that a person who acts 
. ~ . intends a result of his act ... wider two quite dJfferent circumstances: 
(1) when he consciously desires that result, whatever the likelihood of that resul~ 
happening from his conduct; and (2)-when he knows that tliat result is practically 
certain to follow from his conduct, whatever his desire may be as to that result. 


1 LaFave, Substantive Criminal Law1 § 5.2(a), at 341 (footnote omitted). 


As noted, the cases are inconsistent. Some suggest that only a conscious desire to 
produce the proscribed result constitutes specific intent; others suggest that even reasonable 
foreseeability suffices. In United States v. Bailey, 444 U.S. 394 (1980)t for example, the Court 
suggested that, at least "[i]n a general sense," id. at 405,. "specific intent'' requires that one 
consciously desire the result. Id. at 403-05. · The· Court compared the common law,s mens rea. 
concepts of specific intent and general intent to the Model Penal Code, s mens rea concepts of 
acting purposefully and acting knowingly. Id. at 404-05. "[A] person who causes a particular 
result is said to act purposefuHyt wrote the Court, "if 'he consciously desires that result, 
whatever the likelihood of that result happening from ms conduct.,,, Id. at 404 (intemai 
quotation marks omitted). A person "is said to act knowingly," in contrast, "ifhe is aware 'that 
that result is practically certain to follow from his conduct) whatever his desire may be as to that 
result.m Id. (internal quotation marks omitted). The Court then stated: Hin a general sense, 
'purpose' corresponds loosely with the common-law concept of specific intent, while 
'lmowledge' corresponds loosely with the concept of general intent.a Id. at 405. 


In contrast) cases such as United States v. Neiswender, 590 F.2d 1269 ( 4th Cir. 1979), 
suggest that to prove specific intent it is enough that the defendant simply have "knowledge-or 
notice" that his act "would have likely resulted id' the proscribed outcome. Id. at 1273. 
"Notice," the court held, "is provided by the reasonable foreseeability of the natural and probable 
consequences of one's acts." Id. 


We do not believe it is useful to try to define the precise meaning of "specific intent" in 
section 2340.27 In light of the President's directive that the United States not engage in torture, it 


27 In the August.2002 Memorandum, this Office concluded that the specific intent element of the statute 
required that infljction of severe pain or suffering be the defendant>s 1))recise objective11 and that it was not enough 
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would not be appropriate to rely on parsing the specific intent element of the statute- to approve 
·~lawful conduct that might otherwise amount to torture. Some observations, however, are 
appropriate. It i~ clear that the specific intent element of section 2340 would be met if a 
defendant performed an act and "consciously desire[ dr that act to inflict severe physical or 
mental pain or suffering. 1 LaFave, Substantive Criminal Law § 5 .2( a), at 341. Conversely, if 
an individual acted in good faith, and only after reasonable investigation establishing that his 
conduct would not inflict severe physical or mental pain or suffering, it appears unlikely that he 
would have the specific intenf necessary to violate sections 2340-2340/~. Such an individual 
could be said neither consciously to desire the proscribed result, see, e.g., Bailey, 444 U.S. at 
405, nor to have "knowledge or notice,, that his act ,iwould likely have resulted int) the 
proscribed outcome, Neiswender, 590 F.2d at 1273. 


Two final points on the issue of specific intent: First, specific intent must ~e 
distinguished from motive. There is no exception under the statute permitting torture to be used 
for a ugood reason." Thus, a defendant's motive (to protect national security, for example) is not 
relevant to the question whether he has acted with the requisite specific intent under the statute'. 
See Cheek v. United States, 498 U.S. 192, 200-01 (1991). Second, specific intent to talce a given 
action can be found even if the defendant will talce the action only conditionally. Cf, e.g., 
Holloway v. United States, 526 U.S. I, 11 -( 1999) ("[A] defendant may not negate a proscribed 
intent by requiring the victim to comply with a·condition ·the defendant has no right to impose.'} 
See also id. at l 0-11 & nn. 9-12~ Model Penal Code § 2. 02( 6). Thus, for example> the fact that a 
victim might have avoided being tortured by cooperating with the perpetrator \Vould not make 
permissible actions otherwise constituting torture under the statute. Presumably that has 
frequently been the case- with torture, but that fact does not make the practice of torture any less 
abhorrent or unlawful. 28 


Please let us know ifwe can be of further assistance. 


~L:s--
Daniel Levin 


Acting Assistant Attorney General 


that the defendant act with knowledge that such pam "-was reasonably likely to re.sult from his actions" (or even that 
that result "is certain to occur"). Id. at 3-4. We do not reiterate that test here. 


28 In the August 2002 Memorandum, this Office indicated that an element of the offense of torture was that the 
act in question actually result in the infliction of seYere physical or mental pain or suffering. See id. at 3. That 
conclusion rested on a comparison of the statute with the CAT, which has a different definition of "torture" that 
requires-the actual infliction of pain or suffering1 and we do not believe that the statute requires that the defendant 
actually ~ct (as opposed ·to act ·with the specific intent to inflict) severe physical or mental pain or suffering .• 
Compare CAT art. 1(1) CUthe tenn 'torture' means any act by which severe pain or suffering, whether physical or 
mental~ is intentionally inflicted") (emphasis added) with 18 U.S.C. § 2340 (mtorture' means an act ... specifically 
intended to h_}jlict severe physical or mental pain or suffering>') ( emphasis added). It is unlikely that any such 
requirement would make any practical difference, however, since tlie statute also criminalizes attempts to commit 
torture. Id. § 2340A(a). · · 
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 2 


 P R O C E E D I N G S 1 


 THE DEPUTY CLERK:  Your Honor, now calling the 2 


matter of Stephen Behnke, et al. vs. Sidley Austin, LLP, 3 


et al., case number 2017-CA-5989.  Parties stand and state 4 


your name for the record. 5 


 MS. FORREST:  Bonny Forrest, Your Honor, for the 6 


plaintiffs. 7 


 THE COURT:  Good afternoon, Ms. Forrest. 8 


 MR. WILLIAMS:  Your Honor, John Williams also on 9 


behalf of plaintiffs. 10 


 THE COURT:  Sir. 11 


 MR. FREEH:  Louie Freeh, Your Honor, for Steve 12 


Behnke. 13 


 THE COURT:  Sir.   14 


 MR. SULLIVAN:  Gene Sullivan, Your Honor.   15 


 THE COURT:  Good afternoon. 16 


 MR. HENTOFF:  Good afternoon, Your Honor.  17 


Thomas Hentoff for the Sidley defendants and with me is 18 


Alex Kasner.   19 


 THE COURT:  Okay. 20 


 MS. WAHL:  Good afternoon, Your Honor.  Barbara 21 


Wahl on behalf of the American Psychological Association. 22 


With me is my partner, Karen Carr and the general counsel 23 


of the American Psychological Association, Deanne 24 


Ottaviano.   25 
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 3 


 THE COURT:  All right.  Good afternoon, 1 


everyone.  As I understand it, there's a number of things 2 


that we need to talk about.  But first of all, what's 3 


happening in Massachusetts?  Was there some litigation 4 


going on there? 5 


 MS. FORREST:  The judge has stated, Mr. Hentoff, 6 


please interrupt if you think I'm not saying it 7 


accurately.  I believe the Court has a copy of the order 8 


on file.  The judge has stated pending what happens here 9 


today, and we're prepared to move forward here today, Your 10 


Honor, and that was all dependent on us dropping Ohio, 11 


which the Court also here reiterated to drop Ohio.  We've 12 


done that and we're prepared to move forward.  We'll file 13 


a status report with the judge there on the 28th of this 14 


month, Your Honor. 15 


 THE COURT:  As I understand it, the only motion 16 


that's been fully briefed is the one related to the 17 


plaintiff's request for limited discovery. 18 


 MS. FORREST:  That's correct, Your Honor. 19 


 THE COURT:  Everything else is partially briefed 20 


but oppositions are due.  Is that correct? 21 


 MS. FORREST:  We would contend oppositions 22 


aren't due until the discovery motion's ruled on because 23 


the discovery motion is obviously to answer those two 24 


other motions, so -- 25 
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 THE COURT:  Right.  So let me just be precise 1 


about the language.  What we're talking about is setting 2 


dates for additional pleadings that may be filed.   3 


 MS. FORREST:  Correct, Your Honor. 4 


 THE COURT:  Correct?  Okay.  Now, Ms. Forrest, 5 


is there anything else you'd like to say regarding the 6 


opposed motion for limited discovery? 7 


 MS. FORREST:  No, Your Honor.  Just that we 8 


would, we think that's the threshold motion.  We believe 9 


we've limited it with the latest concession and defendants 10 


papers, we're talking about three depositions and five 11 


limited discovery requests, two of which we believe will 12 


require no documents.  And then -- 13 


 THE COURT:  I thought there were four 14 


depositions.  Are you -- 15 


 MS. FORREST:  There were just three.  We had 16 


dropped one.  Originally, we had asked for Theresa 17 


McGregory, Your Honor, and then we dropped that because 18 


they stated in their papers that she had no other 19 


knowledge concerning Dr. Newman's employment with the 20 


second APA entity. 21 


 THE COURT:  But Ms. McGregor had to do with the 22 


motion to compel arbitration. 23 


 MS. FORREST:  Correct.  And that would be under 24 


an employment agreement.  They contend that there's a 25 
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valid agreement to arbitrate.  We contend there is no 1 


valid agreement to arbitrate.  But most importantly, Dr. 2 


Newman had an agreement which is referenced in the APA tax 3 


returns with another entity. 4 


 THE COURT:  Okay.  We're talking about two 5 


things.  We're talking about discovery for purposes of the 6 


anti-SLAPP litigation and discovery for purposes of the 7 


motion to compel arbitration. 8 


 MS. FORREST:  Right.   9 


 THE COURT:  Okay.  So how many depositions are 10 


you seeking? 11 


 MS. FORREST:  For the SLAPP? 12 


 THE COURT:  Yes. 13 


 MS. FORREST:  Three, Your Honor. 14 


 THE COURT:  In your motion you state four 15 


individuals.  Which one are you no longer interested in 16 


deposing? 17 


 MS. FORREST:  I don't, I believe one of them was 18 


with respect to the other motion, Your Honor.  That's why, 19 


I apologize, I got confused.  Let me just be clear about 20 


what we're asking for in the SLAPP.  Dr. Heather Kelly, 21 


who is an employee of APA, Dr. Michael Honneker, who is a 22 


former employee, and Dr. Stephen Solts, who is also a 23 


defendant in Massachusetts but he, we allege he supplied 24 


the false narrative to Mr. Hoffman.   25 
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 THE COURT:  Okay.  But I thought there was a 1 


fourth person, first name Heather. 2 


 MS. FORREST:  That's Heather Kelly.  We were 3 


deposing, at one point, Dr. Jennifer Kelly. 4 


 THE COURT:  Jennifer Kelly. 5 


 MS. FORREST:  A bit confusing.  We've dropped 6 


her deposition because what we've done, and we said we 7 


would stipulate if, unless the defendants were 8 


uncomfortable, we've summarized 15 years of business 9 


records of APA to show Dr. Jennifer Kelly's involvement in 10 


each of the matters that were dealt with here in the 11 


report and she voted to release the report so she would 12 


have known it was false.  And so we said if they're 13 


willing to stipulate to the business records in our 14 


summary, we'll drop her deposition, Your Honor.   15 


 THE COURT:  Mr. Hentoff? 16 


 MR. HENTOFF:  Yes, Your Honor.  So the 17 


defendants would like the opportunity to submit one more 18 


brief on the plaintiff's discovery motion.  That motion, 19 


before the case was stayed, was fully briefed back in 20 


December of 2017.  And while the case was stayed, the 21 


plaintiffs have filed more and more briefs in support of 22 


their fully briefed motion, including just in their 23 


January 8th scheduling conference motion, an exhibit and 24 


an affidavit with single spaced and all sorts of new 25 
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arguments.  And we'd like the opportunity, now that the 1 


case is going to be un-stayed, to just have one short 2 


brief to respond to a lot of new written arguments that 3 


have been made since the motion was fully briefed.   4 


 THE COURT:  We're going to resolve the motion 5 


for discovery today and if there's anything else that you 6 


would like to file that you haven't filed already, you're 7 


welcome to do so but I'm ready to proceed with that 8 


motion.  Is there anything else you'd like to add to what 9 


you've submitted? 10 


 MR. HENTOFF:  Yes, Your Honor.  I'd like to 11 


address both the arbitration motion and the anti-SLAPP 12 


motion.  Does Your Honor have a preference? 13 


 THE COURT:  Are we talking about the merits of 14 


those motions or the issue of discovery? 15 


 MR. HENTOFF:  Solely the issue of discovery, 16 


Your Honor. 17 


 THE COURT:  Okay.  Yes, sir. 18 


 MR. HENTOFF:  I'll start just briefly with the 19 


arbitration motion.  The basis of Sidley's alternative 20 


estoppel motion to compel arbitration is quite simply look 21 


at the employment agreements that are already in front of 22 


the Court and look at the allegations of the complaint and 23 


see whether, as we say, the allegations of the complaint 24 


either sufficiently allege identical causes of action 25 
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against both the signatory,  APA, and the non-signatory, 1 


Sidley, or the complaint's allegations allege sufficiently 2 


intertwined concerted misconduct that both cases should go 3 


forward in arbitration.  So the plaintiffs make two 4 


arguments as to why they should get the arbitration 5 


discovery as to Sidley that they're seeking.  The first is 6 


they make an argument that there's a different type of 7 


equitable estoppel that the Court should apply instead and 8 


under that type of equitable estoppel, one still actually 9 


looks at the allegations of the complaint but the Court 10 


looks to see whether the allegations against the 11 


non-signatory defendant are sufficiently intertwined with 12 


the agreement that contains the arbitration provision.  We 13 


don't think that that should apply but even so, the Court 14 


still has all the information in front of it and doesn't 15 


need any discovery.  What the plaintiffs want are any 16 


agreements that may exist between APA and Sidley that were 17 


entered into after the report was, that Sidley's report 18 


was provided.  And those have nothing to do with the 19 


arbitration motion and they have nothing to do with the 20 


employment agreements that have the arbitration 21 


provisions.  And so that's the sum total of my additional 22 


argument on the arbitration motion.   23 


 So with regard to the anti-SLAPP motion, in the 24 


discovery that plaintiffs seek, I've just got a couple of 25 
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points that I'd like to focus on.  The first is plaintiffs 1 


don't need any discovery at all.  Because as we have 2 


clearly stated in our anti-SLAPP motion, the premise of 3 


our anti-SLAPP motion is that the non-conclusory factual 4 


allegations of plaintiff's complaint are true and those 5 


allegations, nevertheless, fail to rise to the level of 6 


establishing actual malice.  Therefore, the premise of the 7 


motion is based on the complaint.  Plaintiff's have made 8 


their best argument in their own complaint and there is no 9 


need for any discovery.   10 


 In the Mann case, which DC Court of Appeals 11 


decided back in 2016 and recently has modified a little 12 


bit, the Court of Appeals reiterated that on a DC anti-13 


SLAPP motion, the plaintiffs have to make a showing that 14 


this is a valid case and that showing is usually done 15 


without discovery.  And there's nothing about Sidley's 16 


motion and also APA's motion that would call for any 17 


discovery to permit plaintiffs to make the argument that 18 


their complaint does sufficiently allege actual malice.   19 


 THE COURT:  But if that's all that's required, 20 


why would the anti-SLAPP legislation allow for targeted 21 


discovery? 22 


 MR. HENTOFF:  Because the Anti-SLAPP Act does 23 


allow for targeted discovery in those cases where 24 


plaintiffs can show that the discovery would likely permit 25 
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them to defeat the motion.  So for instance, if we had 1 


supported our motion with affidavits and then plaintiffs 2 


might say, well, we need to discovery to address and 3 


defeat the points that are made in the affidavits.  But we 4 


very, you know, specifically said assume to be true all 5 


the non-conclusory allegations in the complaint.  And 6 


beyond that, the discovery has to be, in any event, has to 7 


be targeted and it has to be non-burdensome.  And the 8 


plaintiffs have asked for all of the documents that Sidley 9 


created in this eight month investigation in which they 10 


interviewed 150 people 200 times.  And that is completely 11 


inconsistent with the notion of targeted and non-12 


burdensome discovery and plaintiffs have not cited a case 13 


that allows anything like the discovery they're seeking in 14 


an anti-SLAPP case.   15 


 And then the final point is plaintiffs have 16 


asked the Court to be allowed to engage in discovery.  And 17 


before that occurs, they're asking for documents that were 18 


created by a law firm for its clients.   So in addition to 19 


the burden of just -- 20 


 THE COURT:  Is she correct when she writes in 21 


her motion that the agreement between APA and Sidley 22 


essentially waived certain privileges? 23 


 MR. HENTOFF:  That's correct, Your Honor. 24 


 THE COURT:  Okay. 25 
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 MR. HENTOFF:  The agreement waived attorney 1 


client privilege as to very significant, important aspects 2 


of the investigation.  It did not waive attorney client 3 


privilege as to advice that Sidley may give that wasn't 4 


part of the investigation and the agreement very expressly 5 


preserved work product immunity.  And then on top of that 6 


you just have working attorneys at a law firm who are 7 


creating documents and have that client, they've got other 8 


clients, and as we all know, when one has to do a document 9 


production, particularly involving lawyers, there has to 10 


be very careful and extensive privilege review, which 11 


really makes the whole exercise quite expensive and quite 12 


burdensome and then I'll just conclude by repeating that 13 


our argument is they've made the factual allegations, that 14 


doesn't state a valid case in an actual malice case and 15 


you even see this in federal courts that don't, where they 16 


don't have an anti-SLAPP act but they do apply the Iqbal 17 


and Twombly gatekeeper function on a 12(B)(6).  And 18 


basically, I think every federal court to look at it on an 19 


actual malice case has said the real, you know, forget the 20 


actual, forget the Anti-SLAPP Act, you know, the courts 21 


who have looked at them have said the Court has to perform 22 


a gatekeeper function in an actual malice case to make 23 


sure that the factual allegations are sufficient.  And 24 


that's just the basis of our motion and it's a motion that 25 
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can be very readily addressed by the plaintiffs.   1 


 THE COURT:  What is the standard that I use when 2 


I look at things from a 12(B)(6) perspective? 3 


 MR. HENTOFF:  Your Honor, I think that the 4 


standard is to accept as true the non-conclusory factual 5 


allegations and the reasonable inferences from those 6 


factual allegations and then see whether, basically under 7 


the actual malice case law, whether the plaintiffs have 8 


stated a valid case.   9 


 THE COURT:  If I publish my work, to what extent 10 


have I waived any privilege over it? 11 


 MR. HENTOFF:  Your Honor is saying if Your Honor 12 


were a lawyer doing an investigation? 13 


 THE COURT:  Yes. 14 


 MR. HENTOFF:  I believe that when we get to 15 


discovery, the defendants are going to be in a position to 16 


say here's what is not, here's what's possibly, say 17 


waiver, maybe waiver then, maybe waiver now, just to 18 


present the materials.  But I would say when you, what I 19 


would say is I think there is some waiver and it's not our 20 


intention in this case to say that the plaintiffs cannot 21 


have the interview memos that were, you know, cited in the 22 


report or at least the parts of those memos that are cited 23 


in the report.   But we haven't gotten to that point where 24 


our clients have to make that decision, but that is my 25 
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expectation.   1 


 THE COURT:  Okay.  Thank you, Mr. Hentoff.  Ms. 2 


Wahl, anything you would like to add? 3 


 MS. WAHL:  Yes, Your Honor.  And unfortunately, 4 


quite a bit, and I apologize for that but the arbitration 5 


issue is one that I think the Court has to take a careful 6 


look at.  And that is because the recent Henry Shine case 7 


issued by the Supreme Court on January 8th, 2019 somewhat 8 


changed the landscape of what the Court actually can even 9 


look at and should decide in connection with an 10 


arbitration motion.  And before the Shine case, there, 11 


that's a Supreme Court case, that ironically it came out 12 


the same exact day, January 8th, that the plaintiffs filed 13 


their scheduling motion and somewhat changed their 14 


discovery requests regarding arbitration.  But the Shine 15 


case is unambiguous that the Court's sole look at this 16 


issue of arbitrability is whether there is an extant 17 


arbitration agreement.  The Court is not supposed to 18 


decide whether there's been a waiver, whether there were 19 


limitations, whether there was incompetence, none of those 20 


things are before the Court.  It's a very narrow look.  21 


And that was already pretty much what the DC case law was 22 


but the Shine case made that unambiguous.  So what the 23 


plaintiffs have asked for here is the following discovery 24 


related to arbitration, and that is a deposition from Dr. 25 
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Honneker, who was one of the signatories of the employment 1 


agreements of Dr. Behnke and the signatory of the 2 


agreement, the employment agreement of Dr. Newman.  They 3 


say that their discovery of Dr. Honneker on the 4 


arbitration issue would show that he did not intend to 5 


arbitrate a defamation case.  We would submit to you, Your 6 


Honor, that there are multiple reasons why that would be 7 


completely irrelevant to the Court's inquiry, including 8 


that what Dr. Honneker thought or didn't think at the time 9 


he signed the agreement is immaterial when you have an 10 


extant agreement that the Court should be evaluating on 11 


its face.  And the -- 12 


 THE COURT:  Is there any ambiguity about the 13 


language in the arbitration agreement? 14 


 MS. WAHL:  We do not believe so, Your Honor, nor 15 


have the plaintiffs so alleged.  They've alleged some 16 


other reasons why they think Dr. Honneker's deposition 17 


would be of interest to them, meaning his intent, but 18 


they've never said that there's ambiguity about the 19 


meaning of the agreement, at least not in the five 20 


iterations on the arbitration discovery that we have seen 21 


to date.  But your point is exactly the next one that I 22 


was going to make, which is extraneous extrinsic evidence 23 


pertinent to a document is only relevant if, in fact, 24 


there's any ambiguity.  We would submit to you there is no 25 
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ambiguity nor have the plaintiffs so alleged.  The 1 


language of the agreement is abundantly clear and it says 2 


it arises, if a dispute arises regarding the parties' 3 


respective rights, duties or obligations under the 4 


agreement.  There's no question that the allegations of 5 


the complaint were that Dr. Newman and Dr. Behnke were 6 


defamed in connection with their exercise of employment 7 


duties.  And there's DC case law right on this point that 8 


says defamation claims are covered notwithstanding the 9 


fact that it is an employment type agreement.  10 


Unfortunately, sorry.  I can give you that case if that is 11 


of interest to you. 12 


 THE COURT:  Sure. 13 


 MS. WAHL:  It's Pierce vs. EF Hutton, 828 F.2d 14 


826, pin cite is 833 and that's a DC Circuit 1987 case.  15 


So that would be Dr. Honneker's deposition, which we 16 


submit to you is irrelevant and unnecessary.   17 


 They have also asked for all of the employment 18 


agreements of Dr. Behnke and Dr. Newman.  We have provided 19 


those already.  They have been produced.  Whether Dr. 20 


Newman was employed by a subdivision of APA or not is 21 


immaterial.  We have produced everything already and we 22 


stand on the agreements that we've already provided.   23 


 Mr. Hentoff touched on the other category of 24 


documents that they've requested which are the APA Sidley 25 
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agreements and here I think that they have attempted some 1 


facial appeal of that.  Well, we need to know everything 2 


about why APA and Sidley are intertwined in order to know 3 


if there is an estoppel argument related to 4 


intertwinement.  But that's the wrong formulation of 5 


intertwinement.  The question for arbitrability concerns 6 


is whether the claims are intertwined, not the parties.  7 


And here it is unambiguous that the defamation claims 8 


being asserted against the defendants are all intertwined. 9 


They have alleged that APA hired Sidley to prepare the 10 


report that APA, Sidley prepared the report, introduced, 11 


interviewed the witnesses, APA then published the report. 12 


And according to them, so did Sidley.  This is all of a 13 


piece and intertwined.  We have already provided, they 14 


have and they've submitted it, the retainer agreement 15 


between APA and Sidley and that preceded, kicked off the 16 


engagement.  So that's most relevant document.  They seem 17 


to be fishing for joint defense agreements, liability 18 


allocation agreements.  Those would all be, if they 19 


existed, all post the filing of the litigation and would 20 


not be relevant to any intertwinement argument, 21 


whatsoever.   22 


 Last but not least, and this one truly has me 23 


baffled, they are looking for legal opinions that were 24 


referred to an e-mail internal to APA regarding legal 25 
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advice that was provided after the report was issued by 1 


Sidley and Wilmer Hale.  We would submit, Your Honor, that 2 


that has nothing to do with anything in this case.  That's 3 


simply fishing for something.  Has nothing to do with 4 


either the arbitration motion or the anti-SLAPP motion.   5 


 In sum, there's not even, just to go back, 6 


maybe, to the beginning, neither the DC Arbitration Act 7 


nor the Federal Arbitration Act has anything provision for 8 


discovery.   9 


 THE COURT:  But she's saying you need to treat 10 


this as a motion for summary judgment, Rule 56 governs. 11 


 MS. WAHL:  She does say that but she 12 


misapprehends what the references to Rule 56 are.  There 13 


are a number of cases that refer to Rule 56 standard.  So 14 


what that means, and the cases are really clear about this 15 


and I can cite you one about that, is that, can cite you 16 


several ones about that, is that the Court is to make its 17 


ruling about arbitration based on whether there are 18 


undisputed facts.  Forget the legal arguments, but 19 


undisputed facts, clearly, the Rule 56 standard.  And of 20 


course, under Rule 56(D) if there's a dispute as to facts, 21 


the party disputing gets some limited targeted discovery 22 


so that there can be a determination as to whether the 23 


facts alleged are, in fact, disputed.  That's clearly a 24 


very different process than what's envisioned here.  All 25 


JA870







 


 18 


the cases refer to two things.  One is that the Court is 1 


to make a decision about arbitrability based on whether 2 


there is an extant agreement to arbitrate.  If there's any 3 


question about that, the Court can hold an evidentiary 4 


summary hearing and -- 5 


 THE COURT:  That's what I would hold after, like 6 


you say, the opposition has been filed and the issue has 7 


been briefed.  We're here a step ahead of that -- 8 


 MS. WAHL:  We are. 9 


 THE COURT:  -- okay. 10 


 MS. WAHL:  We are.  But there is no case law in 11 


the District of Columbia or that we have found elsewhere 12 


in the federal system that, DC Federal Courts, that says 13 


if you are arguing about the extent of arbitrability, you 14 


get discovery about that.  In fact, that's where the Shine 15 


case is important because to the extent that there -- 16 


 THE COURT:  But isn't that what the Court of 17 


Appeals said in Haynes vs. Kuder?   18 


 MS. WAHL:  The Court of Appeals in Haynes vs. 19 


Kuder said you can only decide this narrow question.  No 20 


discovery was allowed in Haynes vs. Kuder.  In fact, what 21 


I believe happened there was the court -- 22 


 THE COURT:  They say you look at Rule 56.   23 


 MS. WAHL:  They did say you look at Rule 56.  24 


Let me pull the case, if you don't mind.  There was an 25 
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evidentiary hearing, they said that an evidentiary hearing 1 


was not needed because the Court was able to resolve the 2 


disputes on the papers. 3 


 THE COURT:  Right.  But that's separate from the 4 


issue of discovery. 5 


 MS. WAHL:  Well, there is not a case except for 6 


one, which was a consumer adhesion contract, in which 7 


discovery has been permitted in the District of Columbia, 8 


that we found.  And there has been no allegation here that 9 


this is an adhesion contract, and more specifically, the 10 


Court, in a look see on this, shouldn't be looking at the 11 


contract as a whole but arbitration.  So we would submit 12 


to you, Your Honor, that there's no reason for that 13 


discovery in any regard and that Rule 56, as applied here, 14 


in the Haynes case and others, does not allow a 15 


discoverability.  It does allow, in the event of a dispute 16 


about whether there is an arbitration agreement, an 17 


evidentiary hearing, but there is no dispute here.  They 18 


have not contested that there is a valid arbitration 19 


agreement in a valid contract.  So we would submit, Your 20 


Honor, that there should be no arbitration discovery.   21 


 As to the anti-SLAPP question, I would echo Mr. 22 


Hentoff's comments only in one further regard.  This is 23 


not, the plaintiffs need to show, in order to get 24 


anti-SLAPP discovery under the DC Anti-SLAPP Act, that 25 
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they will, if they get this discovery, win their motion. 1 


 THE COURT:  Isn't that putting the cart before 2 


the horse? 3 


 MS. WAHL:  Well, it's one of three categories 4 


that the SLAPP statute provides.   5 


 THE COURT:  Will enable to defeat.  Not that 6 


they will prevail. 7 


 MS. WAHL:  Will enable to defeat and will 8 


prevail is a semantic issue, I would submit to you, Your 9 


Honor. 10 


 THE COURT:  No.  I think it's a slight, you're 11 


right, it's cutting it close but will enable.  Okay.  12 


Please continue. 13 


 MS. WAHL:  I think that the point here is not 14 


only about it's not supposed to be burdensome and, yes, 15 


it's supposed to be targeted but it's not supposed to be a 16 


sort of frolic and detour through whatever the parties 17 


have.  And it's supposed to enable the plaintiff to win. 18 


Or the language of the statute, of we defeat, whatever the 19 


exact language, some, yes.  The depositions and documents 20 


that the plaintiffs here have requested are much broader 21 


than that.  As Mr. Hentoff said, essentially for purposes 22 


of the anti-SLAPP motion we're conceding the facts that 23 


underscore their actual malice argument.  What else is 24 


there to discover?  They want to take the deposition of 25 
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Dr. Heather Kelly, who will say I emerged, according, this 1 


is their papers, I don't know that Dr. Kelly would say 2 


such a thing, I emerged from an interview with Mr. Hoffman 3 


and felt that he hadn't listened to me and I warned APA 4 


about that.  I don't know how that's actual malice, as the 5 


statute provides, and even if it is, that's effectively 6 


conceded in our motion.  Similarly with regard to, I think 7 


the question about Dr. Honneker is the same, which is he 8 


would say I didn't feel like Hoffman listened to me.  Same 9 


problem.  The opinions of various interviewees, we would 10 


submit, Your Honor, are really not relevant to an analysis 11 


of actual malice.  The facts alleged in the complaint are 12 


deemed by us to be admitted and now we're just arguing 13 


about where you conclude from that. 14 


 THE COURT:  But isn't there a difference between 15 


what's discoverable and what's admissible?  What you are 16 


saying is that essentially it wouldn't be admissible 17 


because it would be inappropriate opinion.   18 


 MS. WAHL:  Well, for purposes of ruling on this 19 


anti-SLAPP motion, I don't know that we're talking about 20 


admissibility at all.  We're talking about, that's a more, 21 


less a trial concept. 22 


 THE COURT:  Right. 23 


 MS. WAHL:  We're saying for purposes of the 24 


motion, everything you've said in the complaint, all the 25 
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facts that you've said in the complaint are true.  And we 1 


can line up 100 of the witnesses who were interviewed by 2 


Mr. Hoffman who feel like they were accurately quoted and 3 


we can line up another 42 who think they were -- 4 


 THE COURT:  Oh.  Don't worry.  That's not going 5 


to happen.   6 


 MS. WAHL:  It's not a swearing contest like we 7 


use to have in Old English Law.  So our position on this 8 


point, Your Honor, is that given the stance that we've 9 


taken in our anti-SLAPP motions, it's superfluous to order 10 


that type of discovery.  We've already conceded those 11 


facts, in effect. 12 


 THE COURT:  Okay.  Thank you, Ms. Wahl.  Ms. 13 


Forrest, have you received the employment agreements 14 


between Dr. Behnke, you said Dr. Newman, as well? 15 


 MS. FORREST:  We have.  Both Dr. Behnke and Dr. 16 


Newman.  For Dr. Behnke, yes, we have all the employment 17 


agreements and we contest that those terminated and the 18 


acts of publication, which are issue here, happened in a 19 


majority after the agreement was terminated and that's the 20 


Leader Tech's case that we cited in our papers and also 21 


the first reply, Your Honor, we would refer the Court.  22 


As -- 23 


 THE COURT:  But I'm not ruling on the motion, 24 


I'm not ruling on the merits of the motion to compel 25 
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arbitration.  We're simply talking about what discovery, 1 


if any, should be allowed. 2 


 MS. FORREST:  Correct.  But we contest the 3 


ability of the agreement is what I'm trying to get at.  So 4 


the, once the agreement expired, we are contending there 5 


is no valid agreement to arbitrate for purposes of the 6 


discovery, Your Honor.  Just trying to clarify that.  So 7 


for Dr. Behnke, we do have all those agreements.  For Dr. 8 


Newman, in 2005, and we can provide this agreement with 9 


the Court, there was a, it's not a subsidiary of APA.  APA 10 


had a sister organization that it was a 501(c)(6), it 11 


still exists.  It's an advocacy organization.  Dr. Newman, 12 


in 2005, actually signed the tax return and that 13 


references a side agreement.  We also know, and Dr. 14 


Honneker would testify, there was at least one 15 


modification.  We don't know if that was in writing, Your 16 


Honor, or if it was done through a personal action form. 17 


That's why we want to specifically depose Dr. Honneker. 18 


 THE COURT:  But I, Dr. Honneker is essentially 19 


parol evidence if we're making an analogy here to contract 20 


law, considering the agreement is a contract.  The issue 21 


is whether or not the language is clear. 22 


 MS. FORREST:  Well, we would argue under the 23 


arbitration agreement there's three issues, Your Honor.  24 


In Shine, we would contend on page six of the Westlaw 25 
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cite, at least, from my memory, in fact, says we will not 1 


decide today, the Supreme Court said we will not decide 2 


today whether this particular agreement requires the 3 


arbitrator versus the court to decide arbitration.  So set 4 


that aside for a minute.  We would contend with respect to 5 


Dr. Newman, he had a whole separate employment.  Half of 6 


his work was for the 501(c)(6) on a summary judgment Rule 7 


56 standard, they haven't produced an agreement to 8 


arbitrate.  If they say that doesn't exist, then they 9 


don't have an agreement for half of his work, any 10 


agreement they've produced to arbitrate.  Set that issue 11 


aside.  The next issue the Court will go to would be 12 


waiver, Your Honor.  And with waiver, we offered them 13 


arbitration with Honorable Patricia Weld, they turned us 14 


down.  We have an affidavit from a director at the time 15 


who said we considered that and turned, we turned them 16 


down as the board.  We also believe Khan v. Global Parsons 17 


makes it very clear that once you file a summary judgment 18 


like motion with a motion to compel arbitration, you waive 19 


your right to arbitration.   20 


 And then finally, the arbitration clause, 21 


itself, very narrow.  Eleven of 13 circuits have found 22 


this particular clause very narrow.  Only certain issues 23 


under the agreement are arbitrable.  And that's very clear 24 


from the case law.  And we've provided those cases in our 25 
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papers.  To go to the Sidley arbitration for a moment -- 1 


 THE COURT:  Just a second.   2 


 MS. FORREST:  Okay. 3 


 THE COURT:  Are you saying that the anti-SLAPP 4 


motion is analogous to a motion for summary judgment? 5 


 MS. FORREST:  The Court of Appeals has said 6 


that, Your Honor, a footnote, and that's in our papers.  7 


They said it's the analogous, the analogy to the Rule 56 8 


motion and also just about every circuit now, including 9 


the DC Circuit said that. 10 


 THE COURT:  So the Court of Appeals from the DC, 11 


are you talking about the Court of Appeals or the DC 12 


Circuit? 13 


 MS. FORREST:  I'm talking about both.  Mann said 14 


it's a summary judgment in a footnote.  It said it's the 15 


equivalent of a summary judgment.  Mann was decided, as 16 


I'm sure Your Honor knows, after a boss which was written 17 


by then Judge Kavanaugh, now Justice Kavanaugh, and they 18 


said the Court,  DC Circuit has never held where they said 19 


basically they've never held that it's equivalent of a 20 


summary judgment.  Then Mann gets decided and it says, 21 


they said we've never held that this is like a summary 22 


judgment motion, we do so now.  And they say that in a 23 


footnote, Your Honor.   24 


 THE COURT:  But at this point we're talking 25 
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about the issue of limited discovery.  We're not talking 1 


about the merits of the motion.   2 


 MS. FORREST:  Correct. 3 


 THE COURT:  Okay.   4 


 MS. FORREST:  We believe that the discovery 5 


standard from Mann is in old footnote 52, which became 6 


just now footnote 53.  And it said, can is discovery, 7 


discovery allowable to defeat the motion.  We believe that 8 


the complaint alleges five theories of actual malice, 9 


although we contend, and we want to do a private 10 


individual motion, that none of these folks are going to 11 


ever have to show actual malice because they're private 12 


individuals.  But if you go back -- 13 


 THE COURT:  Aren't they limited public figures? 14 


 MS. FORREST:  No.  No, Your Honor, they're not. 15 


 THE COURT:  Doesn't the law of defamation apply 16 


to anti-SLAPP definitions? 17 


 MS. FORREST:  It does but they're not public 18 


figures, Your Honor, and that would be, that's why we need 19 


a private individual motion.  We would refer the Court to 20 


a case that was decided in Federal Court just a few weeks 21 


ago, January 14th, Freedman vs. Bean, and I'm happy to 22 


provide the citation.  But in that Court, but that case, 23 


which is very analogous, they filed an anti-SLAPP motion. 24 


Judge said I can't decide it on affidavits.  If plaintiffs 25 
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contest this, this is an affirmative defense that you have 1 


to prove and you're not able to do it just on your 2 


affidavits.  We've got problems with a number of the 3 


affidavits they submitted and that's why we would want to 4 


go in on a separate motion to show these are private 5 


individuals, Your Honor.   6 


 THE COURT:  Okay. 7 


 MS. FORREST:  I have three other issues that I 8 


wanted to address if Your Honor, unless Your Honor's -- 9 


 THE COURT:  Are they related to the motion that 10 


I'm talking about or are they separate issues that you'd 11 


like to discuss? 12 


 MS. FORREST:  They are, they're related to what 13 


the defendant said. 14 


 THE COURT:  Okay. 15 


 MS. FORREST:  So with respect to the relevance 16 


of the depositions, Your Honor, specifically, we've 17 


alleged that Mr. Hoffman got a false narrative from Dr. 18 


Solts, in particular, and that he distorted the evidence. 19 


We have evidence that, in fact, he fit that evidence into 20 


a false narrative.  That's Eramo vs. Rolling Stone.  Dr. 21 


Kelly, which we understand from a third party witness they 22 


verified, will, in fact, say -- 23 


 THE COURT:  Which Dr. Kelly? 24 


 MS. FORREST:  My apologies, Your Honor.  Dr. 25 
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Heather Kelly. 1 


 THE COURT:  Heather Kelly.  Okay. 2 


 MS. FORREST:  Yes.  Will say that I confirm this 3 


was false and defamatory, that this should not happen, 4 


that this needed to be stopped.  In fact, the 5 


investigation was changed at one point because of her 6 


concerns and then they started the investigation again.  7 


We would cite -- 8 


 THE COURT:  If you know all this stuff, why are 9 


you asking for limited discovery? 10 


 MS. FORREST:  Because we believe the way the 11 


SLAPP works is that it's cumulative evidence.  And so 12 


while we have some affidavits, we believe those, that 13 


evidence in the notes, in particular, and we believe, 14 


first of all, less than 20 of these people, 148 interview, 15 


were clients.  There's no privilege for most of them.  16 


Attorney work product was waived.  They cite the 17 


interviews over 200 times.  We want those interviews to 18 


show how far distorted.  You heard Ms. Wahl say that, in 19 


fact, it's just their opinion that they didn't like it.  20 


Maybe it's opinion if it was four or five, Your Honor.  At 21 


the point that over 20 percent of the witnesses say he 22 


distorted, falsified or otherwise created a false 23 


narrative, that's actual malice. 24 


 THE COURT:  Are you saying there's more than 10 25 
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witnesses from whom you've gotten affidavits? 1 


 MS. FORREST:  We have 18 affidavits, Your Honor. 2 


 THE COURT:  Okay.   3 


 MS. FORREST:  And we're prepared to -- 4 


 THE COURT:  Please continue. 5 


 MS. FORREST:  -- probe for those.  We actually 6 


have them here in a notebook today.   7 


 THE COURT:  Okay.  I'm sorry.  Please continue. 8 


 MS. FORREST:  Work product.  We're going to have 9 


a choice of law issue.  Mr. Hoffman's only admitted in 10 


Illinois.  Let's assume DC applies and I'll argue that.  11 


But Illinois has some of the least stringent work product 12 


restrictions of anywhere.  And especially when he talks 13 


about his work, cites to the credibility, cites to what 14 


they said exactly, you can't then shield it and say you 15 


don't get it, that it's still work product.   16 


 Couple quick points about the arbitration, Your 17 


Honor.  First of all, we talked about the Shine case.  The 18 


Sidley case, in our reply papers to Sidley in November, 19 


Your Honor, sorry, in December, three cases against 20 


Sidley, directed at Sidley, articulating the standard 21 


they're citing here, which the Court, each one said that's 22 


not the standard.  The standard is that you're intertwined 23 


to rely on the agreement.  The reason you treat this like 24 


a Rule 56 motion, Your Honor, they provided the employment 25 
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agreements.  We didn't even have them.  So I couldn't have 1 


relied on them when we prepared the complaint.  So like 2 


it's treated like a Rule 56 and not 12(B)(6) because they 3 


relied on documents external to the complaint.  Therefore, 4 


at that point, that's why the discovery issue comes in.   5 


 Two minor issues with respect to public minutes 6 


with respect to privilege after the fact, those actually 7 


were APA minutes that wasn't in the internal document, 8 


where he claims privilege.  Hoffman and APA's lawyer then 9 


claims privilege.  After the fact, after he got rehired to 10 


redo the report, because I had met with our counsel to 11 


show him the policies.  Okay?  So we want that agreement. 12 


 They represented to Ohio that there was no jurisdiction 13 


over each of them because their relationship was so 14 


separate. Under the tests that we've articulated in our 15 


papers, they have to be intertwined and intertwined with 16 


the underlying agreement. 17 


 THE COURT:  Again, but that goes to the merit of 18 


the motion, not the scope of discovery, if any.   19 


 MS. FORREST:  Well, but if we need the agreement 20 


to show what their relationship is, Your Honor.  That's 21 


what, that's the issue.  But the test relies on how close 22 


their relationship for equitable estoppel, which we 23 


believe it does, and they've claimed they're separate but 24 


they have an agreement that claims privilege subsequently 25 
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and they've been defending jointly the true nature of 1 


their relationship, they've put it at issue by arguing 2 


equitable estoppel. 3 


 THE COURT:  Who carries the burden of proof in 4 


terms of the motion to compel arbitration? 5 


 MS. FORREST:  They do, Your Honor.  That's under 6 


a summary judgment standard.   7 


 THE COURT:  Okay. 8 


 MS. FORREST:  Thank you. 9 


 THE COURT:  Thank you. 10 


 MR. HENTOFF:  Your Honor, may I respond to a few 11 


points? 12 


  THE COURT:  Yes, but at some point this 13 


conversation’s going to have to come to an end so I can 14 


rule, okay?   15 


  MR. HENTOFF:  Okay.  Thank, Your Honor.  16 


Plaintiffs’ counsel talked about plaintiffs’ argument that 17 


they’re not public officials or limited public figures.  18 


That, that’s a legal argument.  They have not asked for 19 


any discovery on that issue so when it’s time for them to 20 


oppose the anti-SLAPP motion, they can make the argument 21 


that our, we should lose on actual malice because the 22 


plaintiffs are not public officials or limited purpose 23 


public figures.   24 


  THE COURT:  We’re not there yet.   25 
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  MR. HENTOFF:  Right, it’s, it’s not a discovery 1 


issue.  The plaintiffs now have 18 affidavits, which I 2 


would say again they, they can load all of that into their 3 


opposition, and we can evaluate them finally and see if 4 


we’re right that what those affidavits say don’t, you 5 


know, don’t rise to the level of actual malice because as 6 


we say in our anti-SLAPP motion and it’s, you know, this 7 


is, everyone agrees it’s the law.  It’s very difficult to 8 


establish actual malice.  You have to show that the 9 


defendant either knew what they were saying is false or 10 


went forward with a high degree of subjective doubt as to, 11 


as to truth and, and went forward anyway.  And just for 12 


one example, so they’ve, they haven’t shown us all these 13 


affidavits that they say are so important but in the 14 


plaintiffs’ reply brief back in December of 2017, they 15 


linked to two affidavits that they already had filed in 16 


the Ohio case.  One of them was of a Dr. Swenson (phonetic 17 


sp.), okay?  And then they say Dr. Swenson said she wasn’t 18 


listened to; they got it all wrong.  Well, you know, I 19 


looked at that affidavit.  It’s public and she says, you 20 


know, I told Sidley that I didn’t feel any pressure to 21 


close a particular ethics investigation.  Okay, I went 22 


through the Sidley report.  I looked for Dr. Swenson and 23 


essentially it says Dr. Swenson said she didn’t feel any 24 


pressure so that’s in, you know, what she said is actually 25 
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in the report.  So I don’t know what those 17 affidavits 1 


say but they don’t meet the plaintiffs’ burden of showing 2 


that discovery from Sidley will and these depositions will 3 


enable, is likely to enable them to defeat the motion.   4 


  And my final point on that is there’s really a 5 


giant missing thing in plaintiffs’ argument here, which is 6 


this is a defamation case.  In defamation cases there’s a 7 


false statement of fact and as we cite in our opposition 8 


brief to the motion to compel, the Tabloreis (phonetic 9 


sp.) case says there’s not actual malice in the abstract. 10 


 There’s a false statement of fact, and the plaintiff has 11 


to be able to show that the defendant made that false 12 


statement of fact with the appropriate mental state.  All 13 


of the documents that they’ve filed they don’t even 14 


actually quote anything in the report.  The, the 15 


complaint, as to the report the complaint, you know, has 16 


219 separate paragraphs that they say are false.  It takes 17 


45 single-spaced pages but there’s nothing that says we, 18 


there’s a specific statement and that statement was made 19 


with actual malice and just for that reason, the 20 


plaintiffs have failed to meet their burden.   21 


  And my final point, Your Honor, on the motion is 22 


that with regard to arbitration, again, the Sidley case, 23 


the cases involving Sidley Austin that plaintiff cited in 24 


the reply brief involve other jurisdictions and those 25 
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cases did rule against Sidley under a different equitable 1 


estoppel standard and in all of those cases, there was no 2 


discovery.  The Court ruled based upon the law, the 3 


agreement that contained the arbitration provision, and 4 


the allegations of the complaint and as I said in that 5 


law, the Court doesn’t look to other agreements that 6 


happened later.  It’s just the, the, the intertwining is 7 


the agreement that has the arbitration provision.  Thank 8 


you, Your Honor.   9 


  THE COURT:  Thank you.  Ms. Wahl?  10 


  MS. WAHL:  Briefly, Your Honor.  I don’t know 11 


what Ms. Forrest is talking about the Schein case saying 12 


let’s leave things to another day.  It’s absolutely 13 


unambiguous.  The Court said, quote, to be sure before 14 


referring a dispute to an arbitrator, the Court determines 15 


whether a valid arbitration exists.  But if a valid 16 


agreement exists and if the agreement delegates the 17 


arbitrability issue to an arbitrator, a Court may not 18 


decide the arbitrability issue.  No question that here 19 


there’s an arbitration delegation.  The AAA Rules, which 20 


are referred to in the parties’ employment agreements, and 21 


the employment is referred to in the complaint at 22 


paragraphs 40 and paragraph 43, they are appropriately 23 


incorporated by reference.  AAA Rules say with regard to 24 


jurisdiction of the arbitrator, Rule 7(a), the arbitrator 25 
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shall have the power to rule on his or her own 1 


jurisdiction, including any objections with respect to the 2 


existence, scope, or validity of the arbitration agreement 3 


or to the arbitrability of any claim or counterclaim.  4 


They agreed to that.   5 


  With regard to Dr. Newman and this fictional, 6 


additional agreement, Ms. Forrest says that he was 7 


employed by an affiliate, the APA Practice Organization, 8 


which was a 501(c)(6).  It is, in fact, separately 9 


incorporated.  It is not a defendant in this case.  It is 10 


an advocacy group and to the extent that there are any 11 


claims about Dr. Newman himself in the complaint, it is 12 


that he was defamed because he did, in fact, disclose that 13 


there was a conflict of interest between himself and his 14 


wife being involved with the same task force back in 2005 15 


when he was an APA employee.  He was attending that 16 


conference not as an advocate, not as a lobbyist, but as 17 


an APA employee, so that’s just a red herring.  The 18 


defendants, we have properly provided all of the 19 


employment agreements that pertain to this case.  20 


  Dr., Dr. Forrest referred to a waiver in the 21 


Khan (phonetic sp.) case, and the Khan case says as soon 22 


as you file a Rule 56 motion, there is a waiver.  I will 23 


quibble with that, with her about that at some point, but 24 


we did not file a Rule 56 motion.  We filed an anti-SLAPP 25 
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motion, and the reason we did it was because we had to.  1 


The question about whether you could go past the statutory 2 


timeframe is open in the District of Columbia, and we did 3 


not want to risk that by getting extension, getting an 4 


extension of time.  We might have had a problem down the 5 


road by somebody saying well you’ve done it too late.  Ms. 6 


Forrest referred to arbitration being narrowed by a group 7 


of federal cases.  Obviously we don’t agree with that 8 


interpretation.  We’ll get to that at some point but not 9 


for today.   10 


  Dr. Soltz (phonetic sp.) and his deposition is 11 


one thing we haven’t talked about.  Dr. Soltz has been a 12 


bit of a moving target in the plaintiffs’ five different 13 


briefs.  He is not a party here.  He is in the 14 


Massachusetts case.  In their original filing on November 15 


30, 2017, they said we need to have Dr. Soltz’s deposition 16 


because he’s the one who leaked the report.  We have 17 


evidence that he’s the one who leaked the report, and we 18 


need to confirm that.  Now in the January 8, 2019, 19 


document that they filed, they’ve said, no, no, we need 20 


Dr. Soltz’s information because there’s some tie between 21 


him and APA, and he might be relevant for actual malice 22 


purposes.  There’s no need for Dr. Soltz’s deposition one 23 


way or the other either on actual, well I guess he’s being 24 


submitted for so-called actual malice.  He was not even a 25 
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member of APA management during all the operative times 1 


here so even if he did all the dastardly things that the 2 


plaintiffs have alleged that he’d, he’s done, that’s still 3 


not a tie to APA.  He was not a member of the counsel.  He 4 


was not a member of the board.  He was an APA member but 5 


there’s no indication, there’s not even any allegation in 6 


the even the supplemental complaint that you just allowed 7 


that indicates that he told APA’s management or special 8 


committee anything about that would indicate there was 9 


improper, something improper going on.  So we would 10 


submit, Your Honor, that again there’s no need for any of 11 


this, this discovery.   12 


  THE COURT:  Ms. Forrest, anything you’d like to 13 


say that you haven’t said already?   14 


  MS. FORREST:  No, thank, Your Honor.   15 


FINDINGS OF THE COURT 16 


  Thank you.  The issue to resolve today is the 17 


request for limited discovery on the one hand to address 18 


the motion to dismiss under the D.C. Anti-SLAPP Act; on 19 


the other hand, to respond to the arbitration, I’m sorry, 20 


to the motion to compel arbitration.  The D.C. Anti-SLAPP 21 


Act provides D.C. Code Section 16-5502(c)(2), quote, when 22 


it appears likely that targeted discovery will enable the 23 


plaintiff to defeat the motion and that the discovery will 24 


not be unduly burdensome, the Court may order that 25 
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specified discovery be conducted.  Such an order may be 1 


conditioned upon the plaintiff paying any expenses 2 


incurred by the defendant in responding to such discovery. 3 


 As far as D.C. Superior Court Rule of Civil Procedure 4 


55(d) is concerned, quote, when facts are unavailable to 5 


the non-movant, if a non-movant shows by affidavit or 6 


declaration that for specified reasons it cannot present 7 


the facts essential to justify its opposition, the Court 8 


may (1) defer considering the motion or deny it; allow 9 


time to obtain affidavits or declarations or to take 10 


discovery; or (3) issue any other appropriate relief.  11 


These matters are committed to obviously based on the 12 


language the sum discretion of the trial Court.   13 


  Now as far as ensuring that the process afforded 14 


in this case is fair to everybody who is part of this 15 


conversation is concerned, the motion for limited 16 


discovery will be granted in part and denied in part.  As 17 


far as the discovery relevant to the Anti-SLAPP motions, 18 


the request is granted as to the four interrogatories as 19 


to the mirror-image copy of all electronic data contained 20 


on the personal computer and hard drive of Dr. Behnke.  As 21 


far as the notes that were generated, the discovery will 22 


be limited to any notes from interviews or communications 23 


with the 18 witnesses from whom the plaintiffs have 24 


received affidavits; otherwise, the request for additional 25 
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notes generated in preparing the report is denied.  Any 1 


other requests related to the Anti-SLAPP motion as far as 2 


discovery is concerned is denied but for the depositions. 3 


 Let’s talk about the depositions.  You said at this point 4 


you’re withdrawing your request to depose Dr. Jennifer 5 


Kelly, is that correct?   6 


  MS. FORREST:  That’s correct, Your Honor.   7 


FINDINGS OF THE COURT 8 


  All right, the request to depose Dr. Heather 9 


O’Beirne Kelly is granted.  Your request to depose Dr. 10 


Michael Honaker is granted but will not include anything 11 


related to arbitration because that would be extraneous 12 


evidence to the agreement and doesn’t seem to be 13 


appropriate here.  The request to depose Dr. Soltz is 14 


granted.  As far as the discovery relevant to the 15 


arbitration motions, the request for any employment 16 


agreements with Dr. Behnke and any employment agreements 17 


with Dr. Newman are granted; otherwise, they’re denied.  I 18 


understand that these are five individuals who are suing 19 


two large institutions; however, they’ve been able to do 20 


so simultaneously in three jurisdictions, so any discovery 21 


that has been authorized to occur today will occur at the 22 


expense of the plaintiffs.   23 


  So my understanding is that there are various 24 


additional matters that require setting some deadlines.  25 
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Obviously the discovery, the limited discovery, needs to 1 


occur before both the motion to dismiss under the D.C. 2 


Anti-SLAPP Act and the motion to compel arbitration are 3 


resolved, so how much time are we talking about before you 4 


can file your opposition to the Anti-SLAPP request?   5 


  MS. FORREST:  We’re happy to do that within 6 


eight weeks of completing the discovery and obviously the 7 


discovery they’re going to have to produce it so whatever 8 


date they say they’ll say produce discovery, within eight 9 


weeks we’re prepared to file both oppositions, Your Honor, 10 


understanding Your Honor will have two additional motions 11 


and they are both a choice of law motion and a private 12 


individual motion.   13 


  THE COURT:  Let me ask you something.   14 


  MS. FORREST:  Yes, Your Honor.   15 


  THE COURT:  Is it your position that if the D.C. 16 


Anti-SLAPP legislation does not apply for whatever reason, 17 


that the applicable law would be the Illinois Anti-SLAPP 18 


provision?   19 


  MS. FORREST:  Illinois or Massachusetts, most 20 


likely Illinois because they agreed in their agreement 21 


that Illinois law would apply to any matters under their 22 


engagement.  Correct, Your Honor.   23 


  THE COURT:  Thank you.  Ms. Wahl, did you want 24 


to say anything?   25 
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  MS. WAHL:  Yeah, I’m, I’m sorry, Your Honor, and 1 


I know we’re on scheduling.  I, I wanted to clarify 2 


something.  I believe that Ms. Forrest said that they 3 


withdrew their request for interrogatories from APA.   4 


  THE COURT:  You did?   5 


  MS. FORREST:  We said that if they would 6 


stipulate to what we provided in our motion, Your Honor, 7 


and that’s the stipulation of our expert that, in fact, 8 


the metadata from The New York Times article online shows 9 


that, in fact, it was given.  The last people in, in the 10 


document were Mr. Hoffman (phonetic sp.) and that the 11 


inference is, therefore, that he leaked the document to 12 


The New York Times.  That’s relevant to actual malice 13 


because there’s a specific case on point that says wide 14 


distribution with the intent to create a criminal problem 15 


or to go after criminal indictment would be equal to 16 


actual malice.   17 


  THE COURT:  The issue is whether or not there’s 18 


a need to provide a response to those.  Let me be precise 19 


about the language interrogatories.  Is that matter been 20 


resolved or not?   21 


  MS. FORREST:  That can be withdrawn if they 22 


stipulate to our metadata expert.   23 


  MS. WAHL:  Your Honor, I have no idea what she’s 24 


talking about.   25 


JA894







 


 42 


  THE COURT:  Well let me put it this way.  The 1 


motion to compel discovery is granted to include 2 


responding to the four interrogatories unless the parties 3 


agree otherwise.   4 


  MS. FORREST:  Thank you.   5 


  MS. WAHL:  Thank you.   6 


  THE COURT:  Mr. Hentoff, did you want to say 7 


anything?   8 


  MR. HENTOFF:  Yes, Your Honor.  Possibly in the 9 


interest of time and, and to make this an orderly process, 10 


I might propose that the parties present a stipulation 11 


within several days to the Court about the schedule so we 12 


can meet and confer and if we have some differences of 13 


opinion, it can all be in one document that the Court can 14 


just review and decide on.  I, I have a couple of specific 15 


points to make --  16 


  THE COURT:  When you’re talking about schedule, 17 


are you talking about the discovery process, or are you 18 


talking the scheduling order for the entirety of the case?  19 


  MR. HENTOFF:  Just the discovery process, just 20 


to get to the conclusion of the discovery process and, and 21 


I would like to make a couple of points that are relevant 22 


to this.  The first is Ms. Forrest said is in addition to 23 


our opposition to the Anti-SLAPP motion and in, to 24 


plaintiffs’ opposition to the Anti-SLAPP motion, in 25 
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plaintiffs’ motion to invalidate the D.C. Anti-SLAPP Act, 1 


Ms. Forrest said that plaintiffs also will file two 2 


additional motions, a choice of law motion in that the 3 


plaintiffs are not public officials or public figures.  4 


Normally that’s just an opposition to an Anti-SLAPP motion 5 


and if the plaintiffs really are saying that they’re going 6 


to win on choice of law, if the plaintiffs are really 7 


saying that they’re going to defeat our case on choice of 8 


law, why isn’t that the first motion then?  I mean I, I 9 


don’t understand it.  We’re, we’re talking about a lot of, 10 


a lot of time and energy.   11 


  With regard to the schedule, what I would like 12 


to propose and, and I could, you know, put it in a, in a 13 


scheduling submission with the plaintiffs is just we’ll 14 


proceed very timely but we want to have the opportunity to 15 


interpose appropriate objections to the discovery the 16 


plaintiffs are now allowed consistent with the Court’s 17 


order so that our clients don’t risk waiving privilege but 18 


totally consistent with the Court’s order.  It’s just that 19 


we’ll be producing documents that need to have a privilege 20 


review and, you know, we can, we can do that.  Given what 21 


the Court’s order is, I’d like to be able to go back and 22 


take a look at what we have for those 18 witnesses so I 23 


can make a, a judgment about how long it’ll take to do 24 


that review and plaintiffs, of course, have to give us the 25 
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18 affidavits.  And then a related point, we’ll do this in 1 


a timely fashion, Your Honor, but if documents are going 2 


to be produced, we’re going to meet and confer with the 3 


plaintiffs and propose a protective order to cover the 4 


production of documents in this case.  It’s especially 5 


important where Dr. Behnke, who was the head of the Ethics 6 


Department at APA, his entire hard drive is like 20 7 


gigabytes of, of, you know, e-mails and things like that 8 


and it has, you know, you know my understanding is it has 9 


ethics investigations that never were made public.  I mean 10 


it’s, you know, it’s not a, I mean it’s a simple thing to, 11 


to give it up but it’s, there’s a ton of, of, you know, e-12 


mails on that that, that when he worked at APA, he was 13 


responsible for but they, they don’t have anything to do, 14 


you know, with this case.  So it’s, it’s, it’s really a 15 


giant production although I understand the Court has ruled 16 


but I think the parties need to kind of figure out like 17 


what they’re going to provide or, or what protective order 18 


is required to, to, you know, protect the privacy of the 19 


people who were involved.   20 


  So one additional point the plaintiffs filed a 21 


supplemental complaint on, on February 8th, right?  So 22 


the, they have a new count in their supplemental complaint 23 


regarding an August 2018 activity that they allege is a 24 


republication.  So I’d like to make a proposal about that 25 


JA897







 


 45 


because that’s in the case now and I propose that we deal 1 


with that as sort of its own thing.  It’s a supplement.  2 


It’s self-contained.  We now have a clock running on us 3 


under the D.C. Anti-SLAPP Act.  We got 45 days and, of 4 


course, we’re going to, you know, file our arbitration 5 


motions as it relates to that one single count with those 6 


new allegations and, and I’d suggest that we set a 7 


schedule for dealing with that so that it, you know, as we 8 


resolve the case, we resolve everything.   9 


  THE COURT:  And what schedule do you suggest?   10 


  MR. HENTOFF:  Well I think we could file our 11 


motions in three weeks to address, to address the new 12 


allegations, you know, while we’re doing everything else.  13 


  THE COURT:  Let’s set a schedule to provide 14 


limited discovery, okay?  Let’s put aside any other 15 


potential motions.  How much time do you need to provide 16 


the limited discovery that’s been approved?   17 


  MR. HENTOFF:  I would like to be able to review 18 


the documents and come back with a report to the Court 19 


early, early next week.   20 


  THE COURT:  Okay, because we’re talking about 18 21 


witnesses.  Do you know who those witnesses are?   22 


  MR. HENTOFF:  No, that’s a mystery to us.  I’m 23 


anxious to find out.   24 


  THE COURT:  Then you need to disclose the 25 
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identity of those witnesses.   1 


  MS. FORREST:  Yes, Your Honor.   2 


  THE COURT:  Okay.   3 


  MS. FORREST:  Your Honor?   4 


  THE COURT:  Yes, Ms. Forrest?   5 


  MS. FORREST:  May I say one other thing?  In 6 


that 18, we haven’t included the plaintiffs, and we don’t 7 


have plaintiffs’ witness interviews either.   8 


  THE COURT:  You haven’t included the plaintiffs?  9 


  MS. FORREST:  In those 18, correct.  Those are 10 


18 additional witnesses of the 148.  The 148 includes five 11 


of the plaintiffs and I didn’t include in that number --  12 


  THE COURT:  Sorry, you didn’t include them?   13 


  MS. FORREST:  That doesn’t include affidavits 14 


from the plaintiffs, but we would ask that the Court 15 


consider also allowing us their witness interview notes.   16 


  THE COURT:  You already have that information.   17 


  MS. FORREST:  I don’t have what Mr. Hoffman has, 18 


which is the interview notes that he disclosed in the 19 


report and that he says they didn’t provide.   20 


  THE COURT:  Seems to be cumulative of the 21 


complaint that you filed in the information that was 22 


available to you when you drafted that complaint, so the 23 


request to include the notes from the plaintiff is denied. 24 


  MS. FORREST:  Thank you. 25 
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  THE COURT:  Okay?  Time is of the essence here 1 


because the act requires that these matters be addressed 2 


expeditiously so on the one hand, I want to make that the 3 


parties have the information they need to fairly litigate 4 


this case; on the other hand, it’s going to be as focused 5 


as possible to comply with the time requirements.  Today’s 6 


the 8th.  When are you willing to be back here?   7 


  MR. HENTOFF:  Your Honor, sometime next week and 8 


we can just do scheduling.   9 


  MS. FORREST:  I don’t know that we need to do 10 


scheduling here, Your Honor.  I think we can try to do a 11 


stipulation and work that out and submit it to the Court. 12 


 I don’t know that Mr. Hentoff was saying that we would be 13 


here.  As far as coming back, I would --  14 


  THE COURT:  Well I just want to make sure.  I 15 


don’t know what interaction is between you.  I don’t want 16 


you to walk out and then somebody calls chambers on Monday 17 


saying we can’t agree which way is up and which way is 18 


down so you tell me whether what you propose is 19 


reasonable.   20 


  MR. HENTOFF:  Your Honor, I think, I think it’s 21 


a good idea because we can submit a joint stipulation and 22 


where we have disagreements, we’ll just say, you know, 23 


plaintiff says this and defendants say that and, and the 24 


Court can decide.   25 


JA900







 


 48 


  MS. FORREST:  I guess, Your Honor, I’m more 1 


inclined to just say let’s give them two or three months 2 


for discovery.  We’ll brief eight weeks.  I can’t imagine 3 


that discovery would take more than three months.   4 


  THE COURT:  Are you talking eight weeks after 5 


discovery concludes?   6 


  MS. FORREST:  Correct, because I don’t know how 7 


much they’re going to produce.  That’s the point.  I’m 8 


giving you the broadest because I don’t know what they’re 9 


going to produce because they’ve now said that we’ve going 10 


to, they’re going to have various protective orders, et 11 


cetera.  12 


  THE COURT:  Ms. Wahl?   13 


  MS. WAHL:  Oh, Your Honor, the, the, Dr. 14 


Behnke’s e-mails and this imaging is going to be, it’s 15 


going to pose some challenges.  I don’t know.  I, I trust 16 


Dr., I mean Mr. Hentoff’s statement about it being so many 17 


gigabytes but I do know that we have to for privacy 18 


reasons be very careful about that and we can’t just turn 19 


it over with a claw back.  We’re going to have to review 20 


the materials in there.  I don’t have any idea whether 90 21 


percent of it’s related to this case or 20 percent of it, 22 


but we do need enough time to be able to do that.   23 


  THE COURT:  Is there any way to sort of focus 24 


which information within Dr. Behnke’s personal computer 25 


JA901







 


 49 


and hard drive should be turned over?  1 


  MS. FORREST:  Your Honor, just to sort of tie 2 


the loop on that, LDiscovery, which is now Kroll, imaged 3 


Mr. Behnke’s hard drive on the evening of February 5th 4 


during the investigation.  All of his, yeah, evidence, all 5 


of his hard drive with no confidentiality protections or 6 


anything else that they’re now alluding to were given to 7 


Mr. Hoffman full-fledged, so it’s all part of the 8 


investigation.   9 


  THE COURT:  So if you have it all, why can’t 10 


they have it all?   11 


  MS. WAHL:  Because, Your Honor, as Mr. Hentoff 12 


said, part of what Dr. Behnke’s job was was to review 13 


ethics complaints and the process within APA is that 14 


sometimes ethics complaints are filed for political 15 


reasons, nonpolitical reasons, and the subjects of those 16 


investigations were sometimes not told.  In fact, they’re 17 


not told, so he may have material on his database that the 18 


subjects of these complaints don’t even know about.   19 


  THE COURT:  Wouldn’t a protective order take 20 


care of that?   21 


  MS. WAHL:  I would hope so but we need to 22 


negotiate that and we need to be careful about that and 23 


everything that was imaged by this group L was provided 24 


only to counsel.  It’s not like, you know, we took out an 25 
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ad and said here’s all of Dr. Behnke’s Rue La La ad e-1 


mails that he receives.  It’s, some of it’s going to be 2 


chaff and some of it’s going to be important and I can’t 3 


in good faith say that we can just give them everything 4 


and then we’ll argue about it.  We could --  5 


  THE COURT:  I understand but when you give it 6 


over, can’t a protective order be part of what you give 7 


over?    8 


  MS. WAHL:  It -- 9 


  MS. FORREST:  Absolutely, absolutely we’ll agree 10 


to that. 11 


  MS. WAHL:  It, it could be, and I would 12 


certainly entertain the idea that we could talk about 13 


search terms.  That would be fine but until I know what’s 14 


in there and I don’t know what’s in there.  For example, I 15 


don’t know that there aren’t some very sensitive issues 16 


related to U.S. security.  I don’t know that one way or 17 


the other but if there are, I think I at least need to get 18 


a handle on what there is.   19 


  MR. HENTOFF:  So, Your Honor, so I think this is 20 


an example of where we could benefit from having a little 21 


bit of time to meet and confer and --  22 


  MS. WAHL:  Yeah.   23 


  THE COURT:  -- issue a report.  For instance, I 24 


know the plaintiffs have a theory, okay, that there are 25 
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deleted e-mails that a, that an additional investigation 1 


could, could show so, for instance, part of the meet and 2 


confer we could say, okay, you can get your own 3 


independent expert, right?  The independent expert signs a 4 


confidentiality, the confidentiality.  Independent expert 5 


makes a judgment and sees if that, that person can find 6 


the e-mails so that’s just an idea that I just had.  So I 7 


think we could without taking the Court’s time give us a 8 


little time to talk among ourselves and issue a report to 9 


the Court.   10 


  THE COURT:  You’re not taking up my time.  This 11 


is what I’m supposed to do.   12 


  MR. HENTOFF:  All right.   13 


  THE COURT:  So tell me when you want to come 14 


here to let me know where things are?   15 


  MR. HENTOFF:  In, in that case, Your Honor, I, I 16 


would say we could come back for another status report two 17 


months or three months and see where we are.   18 


  THE COURT:  I will see you on February the 14th 19 


at 9:30, and you let me know where things are in terms of 20 


your conversations regarding what’s going to be turned 21 


over with what necessary protective steps and if you can’t 22 


figure it out, then I’ll figure it out for you because 23 


that’s what I’m supposed to do.   24 


  MR. HENTOFF:  Thank you, Your Honor.   25 
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  THE COURT:  Okay?   1 


  MS. FORREST:  Thank, Your Honor.   2 


  THE COURT:  Is there anything else, any other 3 


issues?  February 14th at 9:30, thank you.   4 


  MS. FORREST:  Thank, Your Honor.   5 


  MS. WAHL:  Thank you.   6 


  THE DEPUTY CLERK:  By order, this Honorable 7 


Court now stands adjourned.  Parties, you are excused.  8 


  (Thereupon, the proceedings were concluded.) 9 


 10 


 11 


 12 


 13 


 14 


 15 


 16 


 17 


 18 


 19 


 20 


 21 


 22 


 23 


 24 


 25 


26 
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 P R O C E E D I N G S 1 


THE DEPUTY CLERK:  Your Honor, now calling the 2 


matter of Stephen Behnke et al. versus Sidley Austin, LLP 3 


et al., Case No. 2017 CA 5989.   4 


Parties, please come forward.  State your name 5 


for the court record. 6 


MR. WILLIAMS:  Good morning, Your Honor.  John 7 


Williams on behalf of the plaintiffs. 8 


MS. FORREST:  Good morning, Your Honor.  Bonnie 9 


Forrest on behalf of the plaintiff. 10 


THE COURT:  Good morning. 11 


MR. HENTOFF:  Good morning, Your Honor.  Thomas 12 


Hentoff (phonetic sp.) for the Sidley defendants and with 13 


me are my colleagues, Crystal Commons and Alex Casling. 14 


THE COURT:  Thank you. 15 


MS. WALL:  Good morning, Your Honor.  Barbara 16 


Wall on behalf of the American Psychological Association.  17 


With me is my partner Karen Clark. 18 


THE COURT:  Good morning, everyone.  Please 19 


have a seat.  Before we get started I need to disclose 20 


that I ran out of the house this morning without grabbing 21 


my glasses so I will have to wear my prescription 22 


sunglasses during the hearing.  I’m not trying to psych 23 


you out.  It’s just I can’t see without them, okay? 24 


(Pause.) 25 
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THE COURT:  We scheduled today’s hearing to 1 


follow up on our conversation last week.  The idea was 2 


for counsel to sort of speak and sort of come up with a  3 


schedule that works for everyone just moving along the 4 


case.  Have you had a chance to speak regarding this 5 


issue? 6 


MS. FORREST:  We have, Your Honor. 7 


THE COURT:  Is there a resolution? 8 


MS. FORREST:  No, Your Honor.  I’m sorry.  9 


There is not. 10 


THE COURT:  Okay.  Is there are partial 11 


resolution? 12 


MS. FORREST:  I don’t believe so, Your Honor. 13 


THE COURT:  No resolution of any kind. 14 


MS. FORREST:  I don’t believe that’s right, 15 


Your Honor. 16 


THE COURT:  Ms. Wool. 17 


MS. WALL:  Yes.  I thought there was at least 18 


on aspect which was that the plaintiffs had wanted to 19 


take the depositions in the last two, sorry, the first 20 


two weeks of April and that’s agreeable to us. 21 


MS. FORREST:  It’s agreeable to us because now 22 


they want five weeks to produce documents, Your Honor and 23 


giving us two weeks plus five days notice as to which 24 


documents we’ll use.  Essentially some attorneys and not 25 
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all attorneys will get one week to review the documents 1 


they produce, so that schedule really doesn’t work under 2 


the protective order that they’ve proposes. 3 


THE COURT:  What is the alternative that you 4 


propose? 5 


MS. FORREST:  I would propose, Your Honor our 6 


first proposal was four weeks, three weeks, two weeks 7 


with the protective order, standard protective order.  8 


Well -- 9 


THE COURT:  Four weeks, three weeks, two weeks? 10 


MS. FORREST:  They’re saying, correct.  They’re 11 


saying they need five weeks.  I don’t have a problem with 12 


that.  You can give them five weeks.  We get five weeks, 13 


two weeks with a standard protective order.  Protective 14 


order is a huge issue.  Do you want me to address that, 15 


Your Honor or would you want me to stop there? 16 


THE COURT:  Well, what is the issue regarding 17 


the protective order? 18 


MS. FORREST:  They’ve proposed that they have 19 


different dates of producing documents and that only Mr. 20 


Free and his clients and Mr. Williams will get to see 21 


some of the documents.  Only the documents they deem are 22 


relevant would be produced to me and to my clients. 23 


THE COURT:  Okay.  Mr. Hentoff. 24 


MR. HENTOFF:  Thank you, Your Honor.  I propose 25 
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let’s discuss schedule first and then protective order 1 


last. 2 


THE COURT:  Okay. 3 


MR. HENTOFF:  And, Ms. Wall will be talking 4 


about some of these protective order issues. 5 


THE COURT:  Okay.  That’s fair. 6 


MR. HENTOFF:  Let me say with regard to the 7 


native Behnke hard drive which is, I think, the heard of 8 


this protective order dispute.  Our proposal to 9 


plaintiffs have been that we can produce that by March 10 


8th but I think we could, in fact, produce the native 11 


hard drive within seven days of a protective order being 12 


entered.  That’s our proposal. 13 


THE COURT:  Okay. 14 


MR. HENTOFF:  Then we have the interview note 15 


related documents that Sidley will be producing.  Our 16 


proposal is that we produce that by March 15th and I 17 


think we could get it done a little earlier than that but 18 


my request is that we get a little bit of extra time just 19 


in case unexpected problems come up we don’t need to come 20 


back to the Court and ask for extra time. 21 


THE COURT:  Very well.  22 


MR. HENTOFF:  I’m sorry. 23 


THE COURT:  I said yes.  Very well. 24 


MR. HENTOFF:  Then APA proposes that they 25 
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answer the interrogatories on March 15th also.  We can 1 


talk about where the depositions fall based on this.  I 2 


think the final thing is, and then this final thing, Your 3 


Honor gets into the protective order so I’ll let Ms. Wall 4 


address it.  But, basically their proposal is that APA 5 


produces from that native hard drive to the other 6 


plaintiffs a set of e-mails that they sent and received 7 


to Dr. Behnke and then that’s a bigger production which 8 


takes a little more time.  Our proposal on that was March 9 


18th. 10 


THE COURT:  Okay.  Ms. Wall. 11 


MS. WALL:  Thank you, Your Honor.  This 12 


requires a little bit of background so you understand 13 


what we’re talking about here.  My understanding is that 14 


Dr. Behnke's hard drive contains a huge amount of 15 


information.  I have not seen it, so I can’t say for sure 16 


but that’s my understanding.  There are multiple 17 


different types of things on the hard drive. 18 


THE COURT:  Understood. 19 


MS. WALL:  For example, Dr. Behnke was the head 20 


of the ethics office for 17 years I believe.  A good 21 


number of years and in that capacity he handled a vast 22 


number of very confidential matters.  When I say 23 


confidential matters EPA has a whole very byzantine 24 


process by which complainants can complain, lodge 25 
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complaints through various formats.  Some people just 1 


send an e-mail, some people use the form about other 2 


psychologist.  That is then handled by the ethics office 3 


and so it can be done.  It’s reviewed initially and then 4 


there are gateways as you might imagine.  They don’t just 5 


instantly open and all discovery -- 6 


THE COURT:  Are you simply trying to tell me 7 


that there’s a lot of ethics related information in the 8 


hard drive? 9 


MS. WALL:  Thank you.  Yes, Your Honor. 10 


THE COURT:  Okay and what would you like to do 11 


about that now? 12 


MS. WALL:  Here’s what I would like to do.  We 13 


had proposed to Ms. Forrest that understanding that Dr. 14 


Behnke’s already seen this material that we don’t have to 15 


shield it from him.  They already have it on his lap top, 16 


that we will, that Sidley will produce the hard drive 17 


copy in its native form without Bate stamping, tiffing, 18 


labeling, etc., to Dr. Behnke and his counsel and Ms. 19 


Forrest. 20 


THE COURT:  The entirety or just the entirety 21 


of the hard drive or just the ethics related part of it? 22 


MS. WALL:  All of it. 23 


THE COURT:  All of it. 24 


MS. WALL:  All of it.  They asked for 25 
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everything.  They can get everything.  She can have it 1 


sooner rather than later.  Mr. Hentoff just said within 2 


seven days of a protective order.  I understand that they 3 


want that and they can have that.  As to, but then what 4 


happens to this uber sensitive information?  We propose 5 


that if they want to use any of these documents that are 6 


on the hard drive that they give us notice of what they 7 


want to use in connection, of course, we’re only talking 8 


about anti-SLAP here.  We’re talking about only the anti-9 


SLAP discovery.  They tell us what they want to use.  10 


We’ll review it.  We’ll either say fine, no problem or 11 


we’ll say can you do this with redactions.  The idea is 12 


to do it as simply as possible, so we don’t have to argue 13 


with each other and we don’t have to come see you more 14 


than you’d like us to.  That is what we propose with 15 


regard to the hard drive and Dr. Behnke, his counsel and 16 


Ms. Forrest. 17 


A second way of, we have the other four 18 


plaintiffs.  With regard to the other four plaintiffs who 19 


have no need to know for example this very confidential 20 


ethics information.  Three of them were never even 21 


employed by APA.  They get to have everything from the 22 


hard drive proposed to them that was either to them or 23 


from them.  And, we have a little more time, we’re 24 


proposing through March 18th where we can review those 25 
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materials, Bate stamp them and if appropriate mark them 1 


confidential.  They get to see whatever they provided and 2 


they get to see whatever they received and they should 3 


not have access to the very confidential other APA 4 


materials which presumably they never had before and 5 


shouldn’t have now in this narrow anti-SLAP segment of 6 


the case. 7 


That was the proposal we made and it might, I 8 


don’t know how many e-mails there are involving and 9 


documents involving the other four plaintiffs.  It might 10 


be a bit ambitious for us to review, Bate stamp and label 11 


anything or I should everything that involves the other 12 


four, but if we need additional time, we’ll ask.  13 


Hopefully we won’t.  We will work diligently on it to get 14 


it done by the March 18th date we’ve suggested. 15 


THE COURT:  Do you at this point have a sense 16 


of how much of Dr. Behnke’s hard drive relates to ethics 17 


and how much relates to matters sent to or from the other 18 


court plaintiffs? 19 


MS. WALL:  I will answer it only this way.  20 


With regard to, I don’t know how much relates to this 21 


case but I know this.  In a six year period between 2010 22 


and 2015 there are more than 2000 names of individuals 23 


who are either complainants or respondents to the ethics 24 


process including some very famous people, some very 25 
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famous psychologists, some past presidents of APA, some 1 


ethics officers, some members of the board.  This is sort 2 


of very private and explosive stuff and the names of the 3 


complainants are never even made public even if the whole 4 


ethics process does have a public outcome.  There are 5 


2000 names only for a six year out of 17 year period.  6 


There’s going to be a huge -- 7 


THE COURT:  What is the relevance of the ethics 8 


stuff?  Because looking at it from this perspective that 9 


has nothing to do with this case. 10 


MS. WALL:  That’s exactly right, Your Honor.  11 


It has nothing to do with this case meaning APA has 12 


promised confidentiality to its members in connection 13 


with this process and it has nothing to do with actual 14 


malice. 15 


THE COURT:  I’ll be right with you, Ms. 16 


Forrest.  Thank you.  Ms. Forrest, what would you like to 17 


say? 18 


MS. FORREST:  Thank you, Your Honor.  Let me 19 


address first the ethics complaints and then I want to go 20 


back to the protective order the way it’s proposed 21 


The ethics complaints page 39 through 44 of the 22 


complaint, Your Honor.  Paragraphs 19, 20, 21, 140 23 


through 148 and paragraph 239.  You can look at it, Your 24 


Honor but I’m going to explain it. 25 
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THE COURT:  Yes. 1 


MS. FORREST:  The third conclusion of that 2 


report, Your Honor was that the Ethics complaints against 3 


national security psychologists were decided in an 4 


improper fashion so to protect them from censure, okay?  5 


How other ethics complaints were decided and the fact 6 


that the board of directors knew that because people on 7 


the board when they published the report were involved in 8 


those ethics complaints and how they were decided is very 9 


relevant to how we establish actual malice. 10 


Mr. Hoffman got to review all of the ethics 11 


complaints so if he knew that the process for national 12 


security ethics complaints didn’t differ from regular 13 


ethics complaints what he said was false and defamatory 14 


per say.  It also relates the way that complaint is set 15 


up you have the allegations and the complaints and then 16 


you have the false statements.  The false statements fall 17 


in behind it.  I don’t get a 12(b)(6) standard, Your 18 


Honor.  I don’t get to say well this is all true.  This 19 


is what makes this SLAP a summary judgment standard.  I 20 


have to bring forth evidence of those other ethics 21 


complaints to show they were not decided any differently 22 


than the national security psychologist ethics 23 


complaints. 24 


THE COURT:  Let me ask you something. 25 
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MS. FORREST:  Sure. 1 


THE COURT:  What is your response to Ms. Wall’s 2 


proposal is they want it, they can have it.  We’re just 3 


not going to Bate stamp it for them. 4 


MS. FORREST:  What I propose in the protective 5 


order I gave them Tuesday is let’s assume everything and 6 


this is a standard protective order that I’ve used for 7 


very sensitive information.  No different than this.  8 


Everything is considered on that hard drive confidential 9 


per say.  You don’t have to stamp it.  Makes it easier, 10 


okay?  You use it in a deposition.  If there’s a 11 


disagreement, it’s assumed to be confidential 12 


information.  Anybody we give it to, individual 13 


plaintiffs, a contractor because we’re going to have the 14 


drive analyzed to see if there are deleted e-mails.  They 15 


signed the confidentiality agreement.  It’s treated as 16 


confidential.  It doesn’t go anywhere and we come in to 17 


talk to you if the parties disagree over whether it’s 18 


confidential.  To me that’s a much more workable 19 


proposal.  Under what they’re proposing do you have 20 


bifurcated depositions then where you use confidential 21 


information and not?   22 


What I heard today is maybe they’re going to 23 


let me see it now.  The proposal I got the other day was 24 


we’re only going to let Dr. Behnke and his counsel see it 25 
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and we’re only going to give you the e-mails that we want 1 


you to see.  We get everything, Your Honor.  That was the 2 


order I believe. 3 


MS. WALL:  A couple of points, Your Honor.  I 4 


don’t know what confidential means.  There have been 5 


allegations in this case of many, many leaks.  I mean 6 


that’s part of the initial case. 7 


THE COURT:  That’s a separate issue. 8 


MS. WALL:  Well, it is in this regard.  I don’t 9 


think what Ms. Forrest thinks of confidential.  I know 10 


that they have a -- 11 


THE COURT:  That’s not the purpose of our 12 


conversation here.  We’re simply talking about 13 


scheduling. 14 


MS. WALL:  Okay.  Well, the point is if you 15 


label everything highly confidential that’s fine, but not 16 


just confidential.  We have proposed that confidential 17 


has a broader meaning.  Highly confidential has a more 18 


narrow meaning.  I don’t agree obviously with Ms. 19 


Forrest’s characterization of what the actual malice part 20 


of the case relating to ethics complaints is.  21 


Number one, I don’t believe and Mr. Hentoff 22 


will correct me about this that actually Sidley saw all 23 


of the ethics complaints.  I believe they did not.  I 24 


don’t see how they could because some of the ethics 25 
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complaints that we’re talking about have absolutely 1 


nothing to do with national security.  They have to do 2 


with all manner of human behavior, sexual improprieties, 3 


boundaries, all of that is going to be and I believe is 4 


on this hard drive that they want access to.  Dr. Behnke 5 


probably already has, but there’s no reason for example 6 


for Dr. Donovan, who is a military psychologist who was 7 


posted at a detention site, for her to know anything 8 


about an alleged misconduct claim made about a 9 


psychologist in 2010 who she doesn’t’ even know.  That’s 10 


got nothing to do with this case and yet it would be 11 


revealed to all of the other plaintiffs unless we have a 12 


protective order. 13 


THE COURT:  There’s no doubt that there’s going 14 


to be a protective order. 15 


MS. WALL:  Yes.  A standard protective order 16 


does not protect the people who need protection in 17 


connection with this matter. 18 


THE COURT: How? 19 


MS. WALL:  Dr. -- 20 


THE COURT:  Why? 21 


MS. WALL:  Because a standard protective order 22 


the one that Dr. and Ms. Forrest proposed doesn’t take 23 


into consideration the highly sensitive nature of these 24 


other complaints that don’t have anything pertinent to do 25 
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with this kind of case. 1 


THE COURT:  Does everybody have a copy of their 2 


proposed protective order for me to look at? 3 


MS. WALL:  I have one of ours, Your Honor. 4 


THE COURT:  Okay.  Please produce them. 5 


(Pause.) 6 


THE COURT:   Here’s what we’re going to do.  7 


Please hand them over. 8 


(Pause.) 9 


THE COURT:  Do I have both copies?  Do I have 10 


both versions? 11 


MS. WALL:  I just handed up mine, Your Honor. 12 


THE COURT:  Do you have a copy of your proposed 13 


protective order? 14 


MS. FORREST:  I do have a copy of what I 15 


proposed on Monday, Your Honor. 16 


THE COURT:  May I have it please? 17 


MS. FORREST:  Sure.  I’m sorry.  I thought you 18 


were asking that to -- my apologies. 19 


THE COURT:  Thank you.  Let’s put this aside 20 


for a moment.  Let’s talk about scheduling.  Anything 21 


else besides scheduling, Ms. Forrest? 22 


MS. FORREST:  Talking about the schedule, Your 23 


Honor or practical concern?  My apologies. 24 


THE COURT:  I’m sorry. 25 


JA921







 


 16 


MS. FORREST:  My apologies.  One month San 1 


Diego.  Part of the five week, five week, which is where 2 


I live. 3 


THE COURT:  I’m sorry. 4 


MS. FORREST:  I’m a juror for a month in San 5 


Diego Federal Court for the month of March. 6 


THE COURT:  Okay. 7 


MS. FORREST:  Practically the five week, five 8 


week and two take that into account because I can’t go 9 


anywhere basically. 10 


THE COURT:  But, you’re not a sole practitioner 11 


are you? 12 


MS. FORREST:  I am, Your Honor. 13 


THE COURT:  You are?  Okay.  Well, does the 14 


Federal Court there work in terms of giving you advance 15 


notice when they need you? 16 


MS. FORREST:  They do on a two day basis, Your 17 


Honor, so I’m not allowed, I have to report within two 18 


days and I can’t leave the court when -- 19 


THE COURT:  Right.  But, at this point things 20 


are somewhat speculative.  You might go the whole month 21 


before being called. 22 


MS. FORREST:  No question about that.  My point 23 


is is I can review documents for that.  That’s why I said 24 


five weeks.  That puts us, if they produce March 15th 25 


JA922







 


 17 


that puts me within the two week window.  I can probably 1 


sit there with a computer after work but before 7:30 in 2 


the morning when I get called I have to sit there in the 3 


jury room.  Then I have three weeks and then I have two 4 


weeks, so I’m trying to extend it a bit beyond that time 5 


period so I have a cushion. 6 


THE COURT:  Okay. 7 


MS. FORREST:  To deal with the 8 


unpredictability. 9 


THE COURT:  Okay.  Let’s actually put the horse 10 


before the cart since we’re not there yet and we don’t 11 


know whether or not we’ll get there.  We’ll cross that 12 


bridge when we get to it. 13 


MS. FORREST:  Thank you. 14 


THE COURT:  It seems to me that given the 15 


circumstances what makes sense is to go with the five, 16 


five, two timelines.  We're talking about a lot of 17 


material that needs to be reviewed.  I understand the 18 


point, Ms. Forrest about looking at all complaints to see 19 


if there was different treatment here.  You know the 20 


reality is that when it comes to national security the 21 


law makes all sorts of concessions, so I don’t know 22 


whether or not that’s determinative here.  But, again 23 


we’ll resolve that issue if it arises.  We’re not there 24 


yet.  What I’m going to do now is I’m going to go to the 25 
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back and I’m going to review both of your proposed 1 


protective orders and come back and wrap up this 2 


conversation.  Give me 15 minutes please. 3 


MR. HENTOFF:  Your Honor, may I add one thing 4 


about the protective order? 5 


THE COURT:  Yes, sir. 6 


MR. WILLIAMS:  In our attempt to give draft 7 


protective order to plaintiff’s counsel in a timely 8 


manner I left one thing out of it which I would just like 9 


to raise with the Court.  Our draft protective order 10 


covers the hard drive.  We’d also like the ability -- 11 


THE COURT:  Write it in. 12 


MR. WILLIAMS:  Okay.  Thank you, You Honor. 13 


THE COURT:  Write it in, bring it back, I’ll 14 


start reading Ms. Forrest version. 15 


MR. WILLIAMS:  Terrific, thank you. 16 


(Pause.) 17 


(Case passed.) 18 


THE DEPUTY CLERK:  Your Honor, recalling the 19 


matter of Stephen Behnke et al. versus Sidley Austin, 20 


LLP, et al., Case No. 2017 CA 5989.  Your Honor, all 21 


parties are present in the courtroom. 22 


THE COURT:  Good morning again.  We’re all 23 


here.  I think it’s important to draw some bright lines 24 


because if we don’t draw some bright lines we’ll be 25 
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litigating every nickel and dime dispute that comes up 1 


along the way.  Frankly, nobody has time for that 2 


especially when we’re resolved to address the anti-SLAP 3 


situation on an expeditious basis. 4 


Now, we already spoke about the five, five, two 5 


timeline in terms of the parties responsibilities.  Mr. 6 


Williams, do you represent all the plaintiffs or just 7 


some plaintiffs? 8 


MR. WILLIAMS:  All of the plaintiff’s, Your 9 


Honor. 10 


THE COURT:  Including the plaintiffs that Ms. 11 


Forrest is representing? 12 


MR. WILLIAMS:  Correct. 13 


THE COURT:  Okay.  Thank you, sir.  I also 14 


think that it’s important to recognize that the 15 


information that may be contained in these, in the hard 16 


drive there is a wide range of sensitivity.  There’s some 17 


matters that will be confidential, some matters that will 18 


be highly confidential because of the nature of the 19 


information that they might be and frankly the stakes 20 


that might be involved for people who aren’t even parties 21 


to this conversation. 22 


As far as the protective order it is my 23 


position after having reviewed the respective submissions 24 


that any matters in Dr. Behnke’s computer that has to do 25 
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with ethical complaints, ethical investigations, ethical 1 


reports is treated as highly confidential.  Matters 2 


outside of those categories will be treated as 3 


confidential.   4 


If Mr. Williams is representing all the 5 


plaintiffs, that means that he is representing the 6 


plaintiffs that Ms. Forrest is also representing, so 7 


please help me understand how limiting disclosure of 8 


certain information only to Dr. Behnke’s attorneys makes 9 


any difference. 10 


MS. WALL:  As both officers of the court this 11 


applies not only to Mr. Williams but also Ms. Forrest.  12 


They would be duty bound to honor the provisions of 13 


highly confidential.  Which means that they would be 14 


shielded at least for this narrow period of time while 15 


we’re talking about only the anti-SLAP motions from not 16 


sharing that highly confidential information unless and 17 


until we go through a process where they say no we need 18 


this complaint from 2002 for this other person and we 19 


review that and we talk about it. 20 


THE COURT:  Okay.  Does it make any sense to 21 


say that Dr. Behnke’s hard drive can be only to Dr. 22 


Behnke and his counsel but not to Ms. Forrest and her 23 


clients? 24 


MS. WALL:  Does it make any sense? 25 
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THE COURT:  Right. 1 


MS. WALL:  Well, let me say it this way, Your 2 


Honor.  My observation -- 3 


THE COURT:  Maybe I misunderstand but that was 4 


my interpretation of what Ms. Forrest told me earlier 5 


that you were basically saying we’re going to turn this 6 


over information only to Dr. Behnke’s clients but -- 7 


MS. WALL:  No.  That’s actually -- 8 


THE COURT:  Dr. Behnke’s lawyers. 9 


MS. WALL:  Sorry.  Not correct. 10 


THE COURT:  Okay. 11 


MS. WALL:  What we proposed under paragraph 12 


4(b) is that it would be to the Behnke data which we 13 


referred to as essentially everything on the hard drive 14 


would be turned over not only to Dr. Behnke personally 15 


and his counsel of record having entered appearances on 16 


behalf in this matter but also any additional attorneys 17 


or experts who have before accessing such data been 18 


identified by Behnke’s counsel to counsel for defendants. 19 


In other words that was specifically put in 20 


there to address Ms. Forrest so she didn’t feel like she 21 


was being excluded.  It might be beyond Ms. Forrest.  If 22 


they need to have an expert look at this, we are okay 23 


with that too.  We just need to have these people 24 


identified in advance. 25 


JA927







 


 22 


THE COURT:  You’re not closing the door on Ms. 1 


Forrest having access to this data? 2 


MS. WALL:  Specifically not, Your Honor.  3 


That’s why 4(b) was written specifically for her. 4 


THE COURT:  Was that one of your concerns, Ms. 5 


Forrest. 6 


MS. FORREST:  It was, Your Honor but also with 7 


respect to my client’s. 8 


THE COURT:  I’m going to err on the side of 9 


caution.  I realize that this might not be necessary.  I 10 


know it’s been a while since this case traveled through 11 


the media.  Do we need a gag order?  I’m concerned about 12 


information getting out there that has no business being 13 


out there.  Do we need a gag order?  That would bind your 14 


clients. 15 


MS. FORREST:  I don’t have a problem with a gag 16 


order setting aside this is a first amendment case and a 17 


matter of public concern, Your Honor.  As of yesterday 18 


there were more.  I don’t know how the Court would 19 


enforce that.  Let’s put it this way.  I’m not worried 20 


about my clients.  My client’s are, two of them have 21 


security clearances, they’re all psychologist, some of 22 


them are attorneys.  They deal with confidential 23 


information all the time.  I do have a worry of trying to 24 


track where the information came from.  For example, Dr. 25 
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Schultz and his colleague were attacked APA and other 1 


people for quite some time were Tweeting yesterday that 2 


APA colluded and turned its eye to abuses. 3 


Where does that information come from?  From a 4 


First amendment stand port sort of I’m happy to say we 5 


won’t say anything.  The issue is then frapping because 6 


APA is about to go into counsel with 180 people and so 7 


how the Court enforces that.  We’d love that to some 8 


extent but I’m also sensitive to the first amendment 9 


concerns, Your Honor. 10 


MR. HENTOFF:  Your Honor, just speaking for 11 


Sidley I don’t believe a gag order is necessary in this 12 


case.  I believe a protective order can be sufficient.  13 


And, just talking about trying to have some bright lines 14 


here.  I just like to point out that if the ethics 15 


materials are retained under the protective order as 16 


attorney’s eyes only there’s still a procedure for 17 


plaintiff’s counsel to decide.  You know there’s come 18 


ethics materials that the other plaintiffs should see and 19 


they should be de-designated down to confidential and 20 


then we can meet and confer about those documents and I 21 


think that would satisfy everyone’s concerns. 22 


THE COURT:  Ms. Forrest. 23 


MS. FORREST:  I would like to have my clients 24 


have access to their own defense, Your Honor.  I don’t 25 
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see this as a huge issue to be honest for the majority of 1 


my clients to see it if counsel is willing to work with 2 


me in good faith when I call and say this is an ethics 3 


case they have to see because for example I know there’s 4 


one other ethics complaint on there with respect to a 5 


natural security psychologist. 6 


THE COURT:  Okay.  But, here’s the thing.  7 


Let’s say that there’s, let’s just say that within the 8 


ethics complaints there’s a complaint lodged against Dr. 9 


Phil. 10 


MS. FORREST:  There is actually. 11 


THE COURT:  I didn’t want to disclose to you 12 


that I’m prescient but now you know, okay?  What does 13 


that have to do with your clients and why would you 14 


clients need to know that there’s an ethics complaint 15 


lodged against Dr. Phil. 16 


MS. FORREST:  And, that’s why I’m trying to be 17 


practical, Your Honor.  I think the answer is is if 18 


they’re going to stipulate that I get to see anything 19 


without any, nobody has to notify anybody that I get to 20 


see it, okay?  The drive comes to me.  I don’t have to go 21 


through a notification procedure.  If, for example it 22 


becomes relevant that one of my clients needs to see 23 


because for some reason they were somehow there or 24 


involved I’m happy to go through the process of notifying 25 
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them and step down.  If that makes everybody comfortable 1 


we will absolutely agree to that as long as I have access 2 


to the information to defend my clients. 3 


THE COURT:  Does that work for you, Mr. 4 


Hentoff, Ms. Wall? 5 


MS. WALL:  Well, it was contemplated that Ms. 6 


Forrest would see the documents whether she’s got to sign 7 


a piece of paper or not that’s fine.  That shouldn’t be 8 


an issue but it’s of course under the same terms as Dr. 9 


Behnke’s clients which is everything under the hard drive 10 


at least now until we find out exactly what’s on there is 11 


going to be highly confidential and -- 12 


THE COURT:  What do you think about the 13 


procedure that Mr. Hentoff just proposed and to which Ms. 14 


Forrest agreed? 15 


MS. WALL:  I think that’s what we proposed. 16 


THE COURT:  Okay.  Good.  Then we agree.   17 


MS. WALL:  Can I ask one question about that?  18 


I mean I’m proposing that everything is confidential.  I 19 


don’t have to notify them it’s confidential.  I don’t 20 


have to give them five days notice.  The idea that would 21 


be the entire hard drive is confidential material.  If we 22 


use it in a deposition, the deposition is designated 23 


confidential material.  If for some reason we disagree 24 


about that, we come and see you but its automatic -- 25 
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THE COURT:  No.  My position is that any 1 


ethical stuff is highly confidential.  That’s the point 2 


of departure for that conversation. 3 


MS. WALL:  Your Honor, in that regard and we 4 


appreciate you making clear these fine lines is it your 5 


idea that we would have to go through this huge database 6 


and identify in advance any highly confidential material 7 


or I should say ethics materials?  Because it seems like 8 


most of it won’t even be useful.  Won’t come up at all. 9 


THE COURT:  Okay.  Let me put it this way 10 


because your position is we’re not going to go through 11 


it.  We're just going to say Ms. Forrest, Mr. Williams 12 


there you go. 13 


MS. WALL:  Right. 14 


THE COURT:  Have fun.  Read it to your heart’s 15 


content.  That’s your position, right? 16 


MS. WALL:  Correct. 17 


THE COURT:  Okay.  Now, let’s say that Ms. 18 


Forrest then sees a file that has to do with ethical 19 


issues then at that point she would have to come to you 20 


and say this is highly confidential based on the 21 


protective order what’s your position? 22 


MS. WALL:  That’s exactly what we contemplated, 23 


Your Honor and we, of course, in good faith would be 24 


willing to work with them.  There are many ways to skin a 25 
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cat on that issue and we don’t have to be in front of the 1 


Court haggling over that.  I anticipate that we’ll, you 2 


can redact, you can put things under seal but I just 3 


wanted to get that clarification, so I appreciate that. 4 


THE COURT:  Does it work for you? 5 


MS. FORREST:  If it’s highly, the way I 6 


understand it, Your Honor what you’ve said.  If it’s 7 


highly confidential it’s designated highly confidential.  8 


It’s not about redaction, it’s not about anything else.  9 


It’s treated as highly confidential. 10 


THE COURT:  The issue is what we spoke about 11 


earlier before you notify your clients you touch base 12 


with -- 13 


MS. FORREST:  No question. 14 


THE COURT:  Okay.  Now, did you want to say 15 


something?  Before I move on to something else do you 16 


want to say something, Mr. Hentoff? 17 


MR. HENTOFF:  Your Honor, I just wanted to know 18 


if the Court would like us to submit a word version of 19 


the paper order that we gave the Court? 20 


THE COURT:  That would be very helpful. 21 


MR. HENTOFF:  We’ll do that, Your Honor. 22 


MS. FORREST:  Is that the same as the five day 23 


notice before a deposition?  That’s the question for me. 24 


THE COURT:  I don’t hear anyone proposing it.  25 
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What do you say? 1 


MS. FORREST:  I think no.  I don’t think we 2 


have to give them notice.  I think what I do is I review 3 


everything.  I say I want to show these documents to my 4 


client and then we go forward with the deposition.  I’m 5 


not required to tell them five days before a deposition 6 


if I’m going to use highly confidential or confidential 7 


information if I’ve already cleared it. 8 


THE COURT:  Three days. 9 


MS. FORREST:  Thank you. 10 


MR. HENTOFF:  I’m sorry, Your Honor.  Three 11 


days? 12 


THE COURT:  Three days. 13 


MR. HENTOFF:  And, Your Honor I’d like a copy 14 


of the handwritten notes that I wrote so that we can work 15 


from that please.  Thank you. 16 


THE COURT:  One thing that came to mind as I 17 


was reading the proposed order is the issue of using 18 


documents during depositions.  And, the recognition that 19 


redactions might be necessary.  How do you propose 20 


dealing with that situation? 21 


MS. WALL:  I’m hopeful that we actually wont’ 22 


have this come up a lot but if we do I think they’re a 23 


couple of ways we can do it.  One is and I’ve seen this 24 


work many times that the parties agree for purposes of 25 
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the deposition.  That everything is deemed confidential 1 


for 10 days and then they get to go through it afterwards 2 


and say no.  None of this is confidential it’s all fine.  3 


Or we can say in advance that you can say this portion of 4 


the deposition is confidential or it’s all not 5 


confidential but these documents, these exhibits are.  6 


There are many ways that I’ve seen it, I’ve done and I 7 


think we can slice it up.  I’m not terribly concerned 8 


that these experienced counsel can’t figure out a path. 9 


THE COURT:  My concern is not so much more, is 10 


not counsel is much, if we’re looking at the number of 11 


people who are interviewed for this report the 12 


plaintiffs, experts, other people who might have been 13 


part of the conversation you know there’s a potential a 14 


universe of 200 depositions. 15 


MS. WALL:  Well -- 16 


THE COURT:  If we’re going to be for some of 17 


these depositions putting highly confidential material in 18 


front of somebody who’s not a party how do we ensure the 19 


confidentiality of that document? 20 


MS. WALL:  Luckily, Your Honor we don’t’ have 21 


to bite that off right now.  We only have three 22 


deponents.  One is a former APA employee, one is a 23 


current APA employee and one is a member of counsel. 24 


THE COURT:  Basically telling me to do what 25 
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I’ve suggested which is wait until we get to that bridge 1 


before we cross it right? 2 


MS. WALL:  I would make that recommendation, 3 


Your Honor. 4 


THE COURT:  Okay.  That’s fine.  Ms. Forrest, 5 


Mr. Williams. 6 


MS. FORREST: Nothing else, Your Honor.  WE 7 


would just propose that we come back and see the Court 8 


May 3rd if that’s possible. 9 


THE COURT:  Mr. Hentoff, Ms. Wall. 10 


MS. WALL:  Two things, Your Honor and I 11 


neglected to mention this.  Also on I just want to be 12 


sure this is on the record.  A number of attorney client 13 


privileged communications are we believe also on the Dr. 14 


Behnke hard drive and these have to do with nothing 15 


related to this case. 16 


THE COURT:  Wait, but who would be the person 17 


invoking that privilege in these circumstances? 18 


MS. WALL:  It would be APA.  I’ll give you a 19 


perfect example so you can understand what I’m talking 20 


about.  There is a ethics or a non-ethics matter.  One of 21 


Dr. Behnke’s other job responsibilities was to provide 22 


consultation with APA members who might be having a 23 


problem.  And, essentially he became the psychologist, 24 


psychologist and I don’t know how many of these 25 
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consultations he had but he had a number of them and 1 


sometimes -- 2 


THE COURT:  Isn’t Dr. Behnke bound by that 3 


privilege if he was doing some work on behalf of the APA 4 


on ethical issues? 5 


MS. WALL:  He should be bound by privilege and 6 


confidentiality of a number of sorts, but just on this 7 


attorney client privilege issue.  Upon occasion he would 8 


consult with APAs and house counsel.  What do you think 9 


about this?  What position should we take about this 10 


matter?  And, I as again haven’t seen the hard drive but 11 


I know that there are attorney, client privilege 12 


materials. 13 


THE COURT:  The only time when the attorney 14 


client privilege is arguably waived is when those 15 


conversations are the subject of this litigation. 16 


MS. WALL:  That would be correct.  The clearly 17 


wood is reserved before Sidley was retained by APA as any 18 


attorney client privileged communication.  Any privilege 19 


be then work product or attorney client privilege were 20 


preserved. 21 


THE COURT:  Since you haven’t gone through that 22 


information and Bate stamped it and Ms. Forrest, Mr. 23 


Williams haven’t seen it how do we know which information 24 


falls within that category? 25 
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MS. WALL:  We won’t know until we see it but I 1 


wanted to make sure that we include that nothing about 2 


providing this, the provision of this hard drive doesn’t 3 


waive privilege, so we fall into the same category as -- 4 


THE COURT:  Yes.  It doesn’t.  I mean there are 5 


two different issues.  Discovery is one thing.  Waiver of 6 


privilege is another. 7 


MS. WALL:  I just want us to be clear that it’s 8 


not just the ethics materials that any material that we, 9 


they have a privilege claim to.  Again probably unrelated 10 


to the dispute here.  That that would be covered under 11 


the root work of the protective order as well. 12 


THE COURT:  Ms. Forrest. 13 


MS. FORREST:  Without seeing the information 14 


I’m being a little speculative and Scottish, Your Honor 15 


but let’s say this there’s one thing for psychologist 16 


sort of privilege and what would be protective.  We’re 17 


talking about attorney, client privilege.  If Dr. Behnke 18 


referred to Ms. Gilfoil in that capacity and it was not 19 


disclosed third parties which it often was including 20 


Jennifer Kelly and other people who were not part of 21 


those privileged communications, it would not be waived. 22 


I don’t think we have to deal with this today 23 


because I haven’t seen the documents.  Also, Mr. Hoffman 24 


cites from Ms. Gilfoil’s interview and those notes and 25 
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many communications between Ms. Gilfoil and Dr. Behnke 1 


were disclosed in the binders and she was quoted many 2 


times in the report, so we would argue there was some 3 


waivers there.  Again, I don’t think we have to deal with 4 


it today.  If when they’re going through documents they 5 


want to invoke the privilege in some way, they can do 6 


that.  We will take the position that handing the 7 


document, handing the drive to us doesn’t waive anything 8 


that wasn’t already waived. 9 


MS. WALL:  That’s acceptable to us, Your Honor. 10 


THE COURT:  Okay.  Very well.  Anything else, 11 


Ms. Wall? 12 


MS. WALL:  If we’re finished talking about 13 


discovery, I do have another scheduling matter I’d like 14 


to raise with the Court. 15 


THE COURT:  Okay.  Let me just make sure we 16 


understand each other.  The proposals come back on May 17 


3rd. 18 


MS. FORREST:  Correct, Your Honor. 19 


THE COURT:  For what purpose? 20 


MS. FORREST:  Our purpose for that would be 21 


they’re going to file another SLAP motion, another 22 


arbitration motion.  We will know by then if the Attorney 23 


General has intervened and we would like to at that point 24 


set a briefing schedule comprehensively for everything.  25 
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Discovery will be done.  We’ll know.  We don’t anticipate 1 


amending the complaint but we would propose that any 2 


amendment that we might have to do again.  I don’t think 3 


we will given how broadly the complaint is framed.  We 4 


would have it all done by then and we set a comprehensive 5 


briefing schedule. 6 


THE COURT:  Which Attorney General do you think 7 


would intervene here? 8 


MS. FORREST:  D.C. has been given notice, Your 9 


Honor for the unconstitutional and home rule act issues.  10 


They have until March 18th to intervene. 11 


THE COURT:  Let me explain something to you.  12 


This is the way the home rule act works.  The home rule 13 


act says federal rules of criminal procedure and federal 14 


rules of civil procedure apply in Superior Court unless 15 


Superior Court decides that there are portions of those 16 


rules that should not apply because they’re inconsistent 17 


with local practice.  If Superior Court reaches that 18 


conclusion then it forwards its recommendation to the 19 


Court of Appeals and the Court of Appeals says yea or 20 


nay.  That’s the way it works.  Keep that in mind as you 21 


argue that point. 22 


MS. FORREST:  Thank you, Your Honor.   23 


MR. HENTOFF:  Your Honor, just for clarity I’d 24 


like to respond to what Dr. Forrest just said.  Dr. 25 
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Forrest said that the defendants will be filing new anti-1 


SLAP motions and new arbitration motions.  At the last 2 


status conference the Court said let’s not do that.  3 


Let’s deal with this discovery now, so I just want to be 4 


clear. 5 


THE COURT:  No.  I think we’ll be filing our, 6 


there are motions that have been filed and there are 7 


oppositions that are outstanding. 8 


MR. HENTOFF:  Right. 9 


THE COURT:  I don’t envision having, I don’t 10 


know where this additional motions are in the pipeline 11 


idea comes from. 12 


MS. FORREST:  Page 45 of their transcript says 13 


Mr. Hentoff stood up and said we anticipate filing new 14 


SLAP motions and new arbitration motions to the new 15 


claim. 16 


MR. HENTOFF:  Yes. 17 


THE COURT:  I mean if there’s a new claim, yes.  18 


But -- 19 


MS. FORREST:  Well, but the supplemental 20 


complaint was just filed, Your Honor. 21 


THE COURT:  Okay.  You know it’s just all part 22 


of the same.  It ain’t that big of a difference. 23 


MR. HENTOFF: Yes. 24 


MS. FORREST:  I’m just saying we’re going to 25 
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have new motions. 1 


THE COURT:  No.  It means we’re just making the 2 


motions that we have a little bit more complicated. 3 


MS. FORREST:  Thank you.  Understood. 4 


MR. HENTOFF: Your Honor, I would like some 5 


clarification from the Court because Dr. Forrest is 6 


correct I did say that, but then Your Honor said well 7 


let’s deal with the discovery now, okay?  And, so I just 8 


want to be very clear about what we have here.  I believe 9 


on February 4th with the Court’s permission the 10 


plaintiffs filed the supplemental complaint and all that 11 


means is there’s a new count 11 about 2018.  I believe 12 


because the Court has not directed us to have a deadline 13 


to respond, I believe we’re okay for now in arbitration 14 


with regard to that new claim.  I didn’t want to raise 15 


this but I just want to be clear.  I’m a little concerned 16 


that under the D.C. Anti-SLAP act we have a 45 day 17 


statutory deadline and it’s my plan to try to figure out 18 


how to make sure we don’t wave it consistent with how the 19 


Court wants to handle the case and it’s not time 20 


sensitive at this moment, so I don’t think we need to 21 


resolve it at this hearing.  I just wanted to say that.  22 


I think May 3rd should be after the depositions 23 


so May 3rd sounds like a very good time to get together 24 


to talk about what’s been going on.  And, I’m sorry I 25 
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have one final request and then I’ll sit down which is 1 


the basis of the discovery from Sidley regarding the 2 


interviews if counsels representation that there are 3 


already exists 18 affidavits.  Counsel said last week I 4 


have them in a binder.  Our request is for the record 5 


that those affidavits be produced to us.  6 


MS. FORREST:  I gave him the names Monday 7 


morning, Your Honor.  The SLAP statute doesn’t provide 8 


for us to give discovery and the full affidavits.  We’ve 9 


had problems with threats and intimidation of witnesses 10 


in this case.  Those people given this affidavits and in 11 


their standing they wouldn’t be released.  If Your Honor 12 


wants to look at them to make sure we’re actually saying 13 


what we’re doing, I can produce them to the Court 14 


tomorrow but there’s no provision in this last statute 15 


for any discovery for the defendants.  They’ve got the 16 


names.  They’ve had the names since Monday.  That’s all I 17 


need to produce the statements.  Why would, they’ll get 18 


the full statements of the witnesses when we file our 19 


opposition. 20 


THE COURT:  Do you have a copy of the statute? 21 


MS. FORREST:  I don’t with me, Your Honor but I 22 


can get one. 23 


MR. HENTOFF:  Your Honor, I concede that the 24 


Anti-SLAP statute does not provide for the movant to get 25 
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discovery. 1 


THE COURT:  Okay.  Then at this point it would 2 


be premature to disclose those statements.  If the case 3 


proceeds once the anti-SLAP issue is resolved then that’s 4 


something that we would have to revisit.  Ms. Wall. 5 


MS. WALL:  Yes. 6 


THE COURT: Are you moving on to other horizons 7 


or are we still talking about what brings us here for 8 


discovery conversation? 9 


MS. WALL:  Well, my understanding was that the 10 


Court wanted us to talk about scheduling. 11 


THE COURT:  Okay. 12 


MS. WALL:  We’ve talked so far about anti-SLAP 13 


discovery scheduling. 14 


THE COURT:  Yes, ma’am. 15 


MS. WALL:  The Court has noted that there is a 16 


premature on the legislature has said anti-SLAP motions 17 


should be handled expeditiously and the Court has made 18 


comments to the effect that you’re moving along in that 19 


direction.  It looks like this is going to be a process.  20 


We would submit to the Court that the arbitration motion 21 


which should be handled first lest we be accused of 22 


waiving our right to arbitration should be handled as 23 


expeditiously if not more so.  We filed a motion to 24 


compel arbitration in 2017.  The plaintiffs, it would 25 
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apply to two plaintiffs and there has been no opposition 1 


filed yet.  The Court has ordered the discovery of all of 2 


the employment agreements that would be the subject of 3 


the arbitration motion.  They’ve all been produced, I’ll 4 


state on the record that there are no other employment 5 


agreements with between APA and either Dr. Behnke or Dr. 6 


Russell, Russell Newman. 7 


We’re ready to go.  We are anxious that the 8 


arbitration motion that there’s either an up or a down on 9 


that and that it not get lost in the shuffle of the anti-10 


SLAP matter.  We would propose that again working with 11 


counsels schedule that we set a time for their opposition 12 


to be filed for to the arbitration motion.  We had 13 


proposed in the order that we provided to the proposal to 14 


Ms. Forrest was that we, that her opposition, the 15 


plaintiff’s opposition would be filed on March 8th and 16 


our replies would be filed on March 22nd. 17 


THE COURT:  Just a second please.  I see that 18 


Sidley filed its motion to compel arbitration on October 19 


13, 2017.   20 


MS. WALL:  APA did too on the same day, Your 21 


Honor if I could spare you. 22 


THE COURT:  APA did it on the same day.  Ms. 23 


Forrest, when can you file your opposition? 24 


MS. FORREST:  I need to see their new and 25 
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expanded arbitration claims, Your Honor.  I would propose 1 


we do one consolidated opposition, so I don’t know what 2 


that means.  Last week they were talking about raising a 3 


new argument, so it depends on when they’re going to file 4 


those.  And, I also have the issue of scheduling in 5 


March, Your Honor. 6 


THE COURT:  Okay. 7 


MS. WALL:  The only new argument is the Henry 8 


Shine case which came down in January which we can 9 


address in a reply brief and we’re happy to do that. 10 


THE COURT:  Just a second please. 11 


(Pause.) 12 


THE COURT:  I’m sorry, Ms. Wall. 13 


MS. WALL:  My only point, Your Honor was that 14 


what I eluded to last time we were here is the Supreme 15 


Court decision in the Henry Shine case which -- 16 


THE COURT:  Right.  The question is when are 17 


you going to file your supplement? 18 


MS. WALL:  I expect that the supplement will 19 


say see what we did before. 20 


THE COURT:  Question is when are you going to 21 


file the supplement. 22 


MS. WALL:  We can do that within the week, Your 23 


Honor. 24 


THE COURT:  She’s going to file within a week.  25 
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How much time do you need to respond? 1 


MS. FORREST:  I need to see it, Your Honor but 2 


I think I can respond probably in April.  The first of 3 


April, Your Honor, given my schedule. 4 


THE COURT: Yes.  But, you’ve had this motion 5 


since October 2017 and frankly you know what do the rules 6 


say as far as when a response to a motion is due? 7 


MS. FORREST:  With respect to a motion to 8 


compel arbitration there is no, it’s outside the rules, 9 


Your Honor. 10 


THE COURT:  Any motion. 11 


MS. FORREST:  You can treat it any motion, yes.  12 


You’ve got an opposition due in three weeks, Your Honor. 13 


THE COURT:  Three weeks, okay. 14 


MS. FORREST:  But everything was stayed. 15 


THE COURT:  You have three weeks.  When they 16 


file their supplement at that point the three week clock 17 


starts ticking.  You have three weeks to get it in. 18 


MS. FORREST:  Thank you, Your Honor. 19 


THE COURT:  Okay.  Thank you. 20 


MR. HENTOFF:  Your Honor, Sidley will not be 21 


filing a supplement but I’d be fine with the same 22 


schedule applying. 23 


THE COURT:  Okay.   24 


MR. HENTOFF:  While I’m standing up here and I 25 
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apologize I just want to clarify one thing that I said 1 


about discovery and I said the Act does not call for 2 


defendants to get discovery.  I just want to make sure 3 


that I wasn’t’ unclear about something.  The Court has 4 


ordered three depositions.  We believe we’re entitled to 5 


attend the depositions and ask our own questions at the 6 


depositions because the depositions have been ordered. 7 


THE COURT:  I mean that’s the way depositions 8 


work. 9 


MR. HENTOFF:  Exactly. 10 


THE COURT:  I don’t see a reason to treat them 11 


any differently do you Ms. Forrest. 12 


MS. FORREST:  No, Your Honor.  We don’t. 13 


THE COURT:  Okay. 14 


MR. HENTOFF:  Great.  Thank you. 15 


THE COURT:  It sounds like given the timelines 16 


if the motion for arbitration would be resolved prior to 17 


May 3rd or no later than May 3rd.  The motion to compel 18 


arbitration, right?  I mean if they file their supplement 19 


in a week, you file your opposition three weeks after 20 


that that’s four weeks from today.  Four weeks from today 21 


is taking us to the middle of March.  We’re going to be 22 


here the first week of May.  There would be a ruling 23 


prior to us coming together May 3rd on the motions to 24 


compel arbitration, okay? 25 
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MS. WALL:  Can I with the Court’s indulgence 1 


push our next appearance back a week.  I’m scheduled to 2 


be out of town on the 3rd or earlier in that week is fine 3 


too.  It’ just May 3rd is just a bad day. 4 


MS. WALL:  Your Honor, I would just say that’s 5 


within the two weeks.  I’ve set depositions so the rate 6 


that I would go that’s 10th because that’s within the two 7 


weeks of the five, five and two.  I can’t push earlier 8 


because then I’m backing myself up with three depositions 9 


in a week, a week and a half. 10 


THE COURT:  Okay.  May 9th and the 10th are 11 


reserved for judicial training.  I have a jury trial 12 


starting on May 6th.  It’s supposed to last one to two 13 


days.  I can see you the afternoon of May 8th.  I don’t 14 


know if that’s a problem with coast to coast travel. 15 


MS. WALL:  I originally opposed.  I’ll get 16 


here, Your Honor.  Thank you for asking. 17 


THE COURT:  Otherwise we’re looking at May 17th 18 


would be the first Friday available after May 3rd.  19 


What’s your preference? 20 


MS. WALL:  We can do Wednesday, Your Honor.  21 


Whatever your preference is, Your Honor.  Thank you for 22 


asking. 23 


THE COURT:  I don’t have a preference one way 24 


or another. 25 
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MS. WALL:  May 8th is fine. 1 


THE COURT:  May 8th?  Okay.  May 8th at 2 2 


o’clock. 3 


MS. WALL:  That’s fine, Your Honor. 4 


THE COURT:  Okay.  Mr. Hentoff, you will e-mail 5 


to chambers a word document.  Is that what you proposed? 6 


MR. HENTOFF:  Yes, Your Honor.  It will be a 7 


word document that includes my handwritten edits and then 8 


of course the Court will then work from that with based 9 


on the Court’s ruling this morning. 10 


THE COURT:  Okay.  Anything else from anyone?  11 


Thank you.  Have a good day. 12 


THE DEPUTY CLERK:  This honorable court stands 13 


adjourned.  Parties you are excused. 14 


(Thereupon, the proceeding was concluded.) 15 


 16 
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P R O C E E D I N G S 1 


  THE DEPUTY CLERK:  Now calling number 18, 2 


Stephen Behnke, et al. versus Sidley Austin, LLP, et al., 3 


case number 2018 CA 005989, Docket Number 18. 4 


  (Pause.) 5 


  THE COURT:  Okay.  All right.  Parties, state 6 


your names for the record, beginning with the plaintiffs. 7 


  MS. KITTON:  Fara Kitton. 8 


  THE COURT:  I'm sorry, what did you say? 9 


  MS. KITTON:  Fara Kitton. 10 


  MS. FORREST:  Bonny Forrest, Your Honor. 11 


  THE COURT:  Ms. Forrest. 12 


  MR. HENTOFF:  Your Honor, Thomas Hentoff with 13 


Alex Kasner for the Sidley defendants. 14 


  THE COURT:  Mr. Hentoff. 15 


  MS. WAHL:  Barbara Wahl on behalf of the 16 


American Psychological Association.  With me is my 17 


partner, Karen Carr, and Dianno Taviano (phonetic sp.), 18 


who is the general counsel of this psychological 19 


association. 20 


  THE COURT:  Okay, thank you.  Who else? 21 


  MR. SANDON:  Good morning, Your Honor.  Andrew 22 


Sandon on behalf of intervenor District of Columbia. 23 


  THE COURT:  Anybody else from the District? 24 


  MR. SANDON:  No, sir. 25 
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  THE COURT:  Okay, thank you.  Where are things 1 


at when it comes to litigation in other jurisdictions? 2 


  MS. FORREST:  We're on hold in Massachusetts, 3 


Your Honor.  We filed, as we said in our praecipe that we 4 


filed with the Court on Tuesday, we filed the motion 5 


solely to supplement that complaint, come consistent with 6 


the complaint here, Your Honor, and file the -- a cause of 7 


action against what we allege is a republication.  The 8 


defendants have asked us for an extra month of time to 9 


respond to that, which I, depending on the schedule today, 10 


I think we're inclined to give them.  But that there's a 11 


stay in place.  We have a status conference with that 12 


judge October 29th, I believe it is, Your Honor. 13 


  THE COURT:  When you say amended complaint, 14 


that's only in Massachusetts or -- 15 


  MS. FORREST:  Supplement the complaint. 16 


  THE COURT:  Supplement. 17 


  MS. FORREST:  To make it consistent.  If Your 18 


Honor remembers, January 8th, we supplemented the 19 


complaint here.  We have not supplemented the complaint in 20 


Massachusetts.  We told the Court we were going to do 21 


that, but we were trying to delay that. 22 


  THE COURT:  All right.  So, I'm simply trying to 23 


determine whether there's any supplemental pleadings, as 24 


far as this litigation is concerned in the District of 25 
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Columbia. 1 


  MS. FORREST:  There was on January 8th. 2 


  THE COURT:  But that's already been done? 3 


  MS. FORREST:  Correct. 4 


  THE COURT:  At least of -- 5 


  MS. FORREST:  As of right now, no.  The next on 6 


docket is the discovery. 7 


  THE COURT:  Okay.  Now, there are five pending 8 


motions that have been stayed.  Four of them relate to 9 


ANTI-SLAPP litigation.  The fifth one is a motion a motion 10 


to declare the D.C. ANTI-SLAPP Act void and 11 


unconstitutional.  Other than Massachusetts, is there 12 


litigation pending or ongoing in any other jurisdiction? 13 


  MS. FORREST:  No, Your Honor. 14 


  THE COURT:  And please remind me because it's 15 


been a while, what happened in Ohio? 16 


  MS. FORREST:  Ohio, the Supreme Court did not 17 


take the case, Your Honor.  It was only solely on the 18 


issue of jurisdiction. 19 


  THE COURT:  So what did the trial court rule in 20 


Ohio? 21 


  MS. FORREST:  The trial court ruled that the 22 


plaintiffs -- because the plaintiffs -- there wasn't 23 


enough contacts between plaintiffs in the jurisdiction, 24 


that in fact, that this was -- and based on 25 
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representations of the defendants -- that D.C. was the 1 


superior.  That this should be -- it should be litigated 2 


somewhere else, not Ohio. 3 


  THE COURT:  Now, when it comes to choice of law, 4 


what is your position, Ms. Forrest?  5 


  MS. FORREST:  A couple things, Your Honor.  6 


First of all, we believe -- 7 


  THE COURT:  Well, let me, let me focus the 8 


question.  Because I don’t want to open it -- I don’t want 9 


the doors to open wide.  Which law do you believe should 10 


be applicable here? 11 


  MS. FORREST:  Illinois. 12 


  THE COURT:  Is the jurisdiction here premised on 13 


diversity? 14 


  MS. FORREST:  No. 15 


  THE COURT:  Would the application of Illinois 16 


law stem from any agreement between the parties? 17 


  MS. FORREST:  Yes. 18 


  THE COURT:  What would that agreement be? 19 


  MS. FORREST:  The defendants, in their 20 


engagement letter, agreed that Illinois would apply to any 21 


issues with respect to the engagement between Sidley and 22 


APA.  I'm not quoting verbatim, Your Honor, from the 23 


document.  I'd have to pull it up. 24 


  THE COURT:  Okay.  Is that correct, Mr. Hentoff? 25 
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  MR. HENTOFF:  Your Honor, no.  The defendants 1 


have not agreed that Illinois would apply in this case. 2 


  THE COURT:  May I see the document that you 3 


maintain supports your position, Ms. Forrest? 4 


  (Pause.) 5 


  MS. FORREST:  The choice of law provision in the 6 


Sidley engagement letter -- 7 


  THE COURT:  May I please see the document? 8 


  MR. HENTOFF:  Your Honor, may I approach? 9 


  THE COURT:  Yes, sir. 10 


  MR. HENTOFF:  Okay.  I'm going to try to make 11 


this easier to read.  Your Honor, it's governing law and 12 


choice of forum. 13 


  THE COURT:   14 


"This letter shall be governed 15 


by and construed in accordance 16 


with the laws of the State of 17 


Illinois.  Any claim or rights 18 


under and relating to this 19 


engagement letter shall only be 20 


brought in the state or federal 21 


courts in such state, and the AP 22 


and Sibley each agree to submit 23 


to the jurisdiction of such 24 


courts." 25 
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So, based on what you're telling me, it -- if your reading 1 


is correct, this litigation should be in Illinois, not 2 


even here. 3 


  MS. FORREST:  We agree.  That's part of the 4 


reason we brought it out of the Midwest.  But we did it on 5 


the context based on the jurisdiction -- 6 


  THE COURT:  But you didn't -- I'm sorry, the 7 


problem is that your actions are inconsistent with what 8 


you maintain today.  Because you file a lawsuit in Ohio. 9 


You file a lawsuit in Massachusetts.  You file a lawsuit 10 


in the District of Columbia.  And you don't go anywhere 11 


near Illinois, other than Ohio.  So -- 12 


  MS. FORREST:  Your Honor, if I may? 13 


  THE COURT:  Yes. 14 


  MS. FORREST:  The defendants asked to be sued in 15 


D.C. and they said that's the place they would consent to 16 


jurisdiction.  And I'm happy to show you where that is.  17 


Otherwise, we would have gone to Illinois as opposed to 18 


Ohio.  But it's the only place where we felt we could get 19 


jurisdiction over the parties. 20 


  THE COURT:  But they didn't consent to applying 21 


Illinois law to jurisdiction to litigation brought to the 22 


District of Columbia, did they? 23 


  MS. FORREST:  But I don't think -- no. 24 


  THE COURT:  No. 25 
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  MS. FORREST:  The answer is no. 1 


  THE COURT:  Okay. 2 


  MS. FORREST:  But I don't think that changes the 3 


choice of law of what applies to interpret -- what law 4 


applies to the issue. 5 


  THE COURT:  Well, how would the -- you're 6 


talking about the ANTI-SLAPP litigation, correct? 7 


  MS. FORREST:  Correct. 8 


  THE COURT:  So why did you file a motion 9 


contesting the constitutionality of the D.C. ANTI-SLAPP 10 


statute? 11 


  MS. FORREST:  Because that's all they argued in 12 


their motion.  They didn't argue that Illinois -- they 13 


argued in Ohio -- 14 


  THE COURT:  You're the one who filed -- 15 


  MS. FORREST:  -- that there was a choice of law 16 


analysis necessary. 17 


  THE COURT:  You're the one who filed the motion 18 


to declare the D.C. ANTI-SLAPP void and unconstitutional, 19 


not them. 20 


  MS. FORREST:  Right. 21 


  THE COURT:  Right. 22 


  MS. FORREST:  Because that was in response to 23 


their ANTI-SLAPP motion, which doesn't do a choice of law 24 


analysis.  Since the first document in this case was filed 25 
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by us on 10/18, and in the complaint, we allege that 1 


Illinois law applies. 2 


  THE COURT:  So tell me how applying the Illinois 3 


law would make a difference in the outcome here. 4 


  MS. FORREST:  Illinois has said that if you're 5 


regressing your rights under the First Amendment to the 6 


Constitution, that in fact, you can't apply the Illinois 7 


statutes.  They've already gone through the constitutional 8 


analysis.  They've said -- 9 


  THE COURT:  Are you saying that the courts in 10 


Illinois have found their ANTI-SLAPP law unconstitutional? 11 


  MS. FORREST:  They've modified it to withhold -- 12 


to make it upstand constitutionality.  So it's the exact 13 


argument that we're bringing here about the D.C. sector, 14 


Your Honor. 15 


  THE COURT:  But again, tell me what impact 16 


Illinois law would have on litigation here. 17 


  MS. FORREST:  SLAPP wouldn't apply.   18 


  THE COURT:  I'm sorry? 19 


  MS. FORREST:  SLAPP wouldn't apply to this case. 20 


It would proceed through the rules of civil procedure 21 


normally.  We'd get full discovery.  You wouldn't have a 22 


motion before you which makes a claim in a truncated 23 


proceeding that my folks have to prove a higher standard. 24 


And you'd go through the regular process of the D.C. Rules 25 
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of Civil Procedure, Your Honor. 1 


  THE COURT:  So, let me see if I got this right. 2 


You're saying that the Illinois courts have held that 3 


ANTI-SLAPP -- their ANTI-SLAPP statute does not apply when 4 


a person's exercising their First Amendment rights? 5 


  MS. FORREST:  You're right.  That's correct, 6 


Your Honor.  Sand Home v. Cook Home (phonetic sp.), and I 7 


cite it in our papers, Your Honor. 8 


  THE COURT:  But that doesn't make any sense, 9 


because that's what ANTI-SLAPP litigation is all about.  10 


It’s the exercise of First Amendment rights.  But then you 11 


tell me that they're -- they still continue to have an 12 


ANTI-SLAPP provision in their, in their code? 13 


  MS. FORREST:  It's basically not used very much. 14 


Same thing in Massachusetts, same thing in Maine, Your 15 


Honor.  Every federal circuit that's had a look at this 16 


has ruled this is procedural and has a problem.  Most of 17 


them have ruled it conflicts with the Federal Rules with 18 


the exception of the D.C. Court of Appeals.  And the First 19 


Circuit, which says it's procedural as well.  So, a lot 20 


has changed since we filed that motion.  And the case law 21 


has changed dramatically in our favor.  Within the First 22 


Circuit, Maine has found the First Amendment right to 23 


petition of plaintiff's has to be considered.  As has 24 


Massachusetts.  As -- New Hampshire has said nothing at 25 
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all. 1 


  THE COURT:  Right.  But what you're basically 2 


saying -- let's put all that aside. 3 


  MS. FORREST:  Yeah. 4 


  THE COURT:  Because everything we're talking 5 


about relates to what impact the law in Illinois, if we 6 


use it, would have on this litigation.  But you're -- what 7 


essentially saying is that the parties agreed to use 8 


Illinois law in litigation. 9 


  MS. FORREST:  Illinois applies to anything 10 


relating to the engagement letter, which this lawsuit 11 


relates to Hoffman's engagement.  They agreed in advance 12 


that Illinois law applies.  And if Illinois law applies, 13 


their SLAPP statute, they have not argued -- they've only 14 


-- they assumed in the motion here, unlike what they filed 15 


in Ohio, they assumed D.C. was applying.  I immediately 16 


filed something with the Court that said no, that's wrong, 17 


that's not what applies.  That was October 18th.  And 18 


said, this is Sand Home v. Cook Home, Your Honor.  This 19 


doesn't apply. 20 


  THE COURT:  So, your answer is yes.  You're 21 


hanging your hat on the fact that the engagement letter 22 


provides for Illinois law to apply. 23 


  MS. FORREST:  That's only part of the analysis. 24 


This is Defacage (phonetic sp.) and that's what D.C. 25 
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follows.  And it's a complicated analysis but that's part 1 


of it. 2 


  THE COURT:  It ain't that complicated, Ms. 3 


Forrest. 4 


  MS. FORREST:  Choice of law analysis, we, we 5 


think it's a fairly complicated issue, if you think it's 6 


not, Your Honor. 7 


  THE COURT:  There's an engagement letter.  8 


  MS. FORREST:  Okay. 9 


  THE COURT:  And it seems to me -- like, frankly, 10 


that's why I asked you all those other questions.  Because 11 


as far as this choice of law dispute, it's very 12 


straightforward.  So, what are we going to do with the 13 


pending motions? 14 


  MR. HENTOFF:  Your Honor, may I respond to a 15 


couple of the points that were just discussed? 16 


  THE COURT:  Yes, sir. 17 


  MR. HENTOFF:  All right.  First, let me just 18 


back up a little bit.  And there is one more proceeding.  19 


The Court in the spring granted defendant's motion that 20 


plaintiffs Banks and Newman must arbitrate their claims. 21 


  THE COURT:  Correct. 22 


  MR. HENTOFF:  And in late August, the -- those 23 


two plaintiffs did serve on -- did file and serve an 24 


arbitration demand.  So I just wanted to note that.  25 
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Secondly, the choice of law provision, by contract 1 


regarding two parties to the contract, does not govern the 2 


choice of law either on plaintiffs' torts -- plaintiffs, 3 


strangers to the contract, their tort claims against 4 


Sidley and APA.  And it doesn't govern a choice of law 5 


under -- when ANTI-SLAPP Act applies. 6 


  THE COURT:  So, what you're saying here is that 7 


neither Banks, Dunvin, or James were parties to that 8 


engagement law -- 9 


  MR. HENTOFF:  Correct. 10 


  THE COURT:  -- I mean, the engagement letter? 11 


  MR. HENTOFF:  That's correct. 12 


  THE COURT:  Okay.  What it seems that engagement 13 


letter looks like, Ms. Forrest, is that if any dispute 14 


arose between Hoffman and Sidley Austin means that any 15 


dispute between them -- I know you're shaking your head, 16 


but I'm letting you know what we're going to do.  Okay?  17 


We're going to set briefing schedules for the pleadings 18 


that need to be filed.  If you want to raise the choice of 19 


law concern, Ms. Forrest, you can do so within the context 20 


of the response that you filed regarding the motion to 21 


dismiss under the D.C. ANTI-SLAPP Act.  But for the sake 22 


of efficiency, be concise and brief about it.  Another 23 


issue that you have put on the table has to do with 24 


whether plaintiffs Banks, Dunvin, and James are private 25 
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individuals or public figures.  Is that correct? 1 


  MS. FORREST:  That's correct, Your Honor. 2 


  THE COURT:  Now, as I understand it, all three 3 


of them are -- or were, at the time, high ranking 4 


officials within the Army, different aspects of the Army. 5 


Is that correct? 6 


  MS. FORREST:  That's incorrect, Your Honor. 7 


  THE COURT:  So Banks was not Director of 8 


Psychological Application for the Army's Special 9 


Operations Command? 10 


  MS. FORREST:  The relevant time is the time of 11 


the publication of the report.  They were all retired at 12 


that point. 13 


  THE COURT:  Okay.  Did Dr. Banks ever fill that 14 


position? 15 


  MS. FORREST:  What was the title?  Because the 16 


title has been gotten wrong four or five times. 17 


  THE COURT:  Director of Psychological 18 


Applications for the Army's Special Operations Command. 19 


  MS. FORREST:  Yes. 20 


  THE COURT:  How about plaintiff Dunvin, Chief of 21 


the Department of Psychology at Walter Reed Army Medical 22 


Center? 23 


  MS. FORREST:  Ten years prior to the whole 24 


incident. 25 
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  THE COURT:  Which incident? 1 


  MS. FORREST:  That's the question, Your Honor.  2 


That's part of the issue.  What's the relevant date? 3 


  THE COURT:  Well -- 4 


  MS. FORREST:  It has nothing to with her time in 5 


Guantanamo or Iraq. 6 


  THE COURT:  Okay.  Now, as far as plaintiff 7 


James, Chief of the Department of Psychology at Walter 8 


Reed Army Medical Center, Director of Behavior Science at 9 


Abu Ghraib.  Is that correct? 10 


  MS. FORREST:  I don't think the title at Abu 11 


Ghraib is correct. 12 


  THE COURT:  Okay.  What was the title at Abu 13 


Ghraib? 14 


  MS. FORREST:  I'd have to go back and get it, 15 


Your Honor.  Because there's three separate titles the 16 


defendants have referred to in their papers.  So I'd have 17 


to get it correctly from Dr. James at the time. 18 


  THE COURT:  Let's, let's put their job 19 


descriptions aside.  Did any of the three of them engage 20 


in any discourse related to the applicability of special 21 


measures or torture when it came to interrogations?  Did 22 


any of them engage in any dialogue or discussion regarding 23 


the viability of those strategies? 24 


  MS. FORREST:  I don't -- I want to make sure -- 25 
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first of all, you have to understand something, Your 1 


Honor.  Some of these things are classified, so I'm not 2 


even allowed to know them because I don't have 3 


classification.  So for me to represent to you, I have to 4 


be careful.  I do not believe that that's accurate.  I do 5 


know that they were given by generals, okay?  Including 6 


two Army Surgeon Generals, who are prepared to come and 7 


testify at the hearing on this matter, that they were told 8 


to implement policies on the ground.  And the policy was 9 


set at a very high level by the Surgeon General.  And that 10 


those policies were to be implemented with local regional 11 


policies on the ground.  And that that was after -- 12 


  THE COURT:  So, you don't even know if your 13 


clients were part of this conversation? 14 


  MS. FORREST:  I can tell you that they were part 15 


of the conversation to not implement those strategies. 16 


  THE COURT:  Ms. Wahl, Mr. Hentoff, what are your 17 


representations regarding your understanding? 18 


  MR. HENTOFF:  Okay, Your Honor, a couple of 19 


things.  To determine a plaintiff's status as a public 20 


official, the relevant time period is -- if there's, like, 21 


a report or an article, it's the time the article was 22 


writing about.  So, if the report, as is the case, was 23 


writing about a time when all three plaintiffs were, I 24 


think lieutenant colonels in the Army, then that's the 25 
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relevant period for the actual malice, actual malice 1 


analysis, actual malice analysis.  And we are prepared in 2 


our reply brief to cite all the case law that establishes 3 


that point.  With regard to these plaintiffs' involvements 4 


in the issues relating to enhanced interrogations, that's 5 


a large part of what this report is about.  You just need 6 


to read the report, and read the complaint.  And you see 7 


that's -- that these plaintiffs were involved with that 8 


conversation. 9 


  THE COURT:  Which is what I was asking you, Ms. 10 


Forrest. 11 


  MS. FORREST:  I think you got a -- Your Honor, I 12 


appreciate that.  But what's happened on page six and 12 13 


and 13 of their motion is they've cherry-picked portions 14 


of the complaint.  If you look at Paragraph 39, if you 15 


look at Paragraph 41, if you look at Paragraph 42, if you 16 


look at Paragraph 221, if you look at Paragraph 222 -- 17 


  THE COURT:  Are you talking about the complaint? 18 


  MS. FORREST:  Yes, I am, Your Honor.   19 


  THE COURT:  Okay.  Please continue. 20 


  MS. FORREST:  If you look at each of those, 21 


what's done is they've cherry-picked portions of that to 22 


say people drafted policies and were senior officials.  23 


They weren't.  Let me go back to a moment, something Mr. 24 


Hentoff said.  Mr. Hentoff will have his cases.  I have a 25 
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Supreme Court case that leaves open the time period very 1 


specifically and says, we don’t know what the time period 2 


is, but we're not deciding it for you.  So that's why, 3 


Your Honor, we think that deserves a separate motion. 4 


  THE COURT:  Wait, they didn't decide it? 5 


  MS. FORREST:  They didn't decide it. 6 


  THE COURT:  Okay. 7 


  MS. FORREST:  That's why the issue, we believe, 8 


is what the -- and so, we believe they were retired at the 9 


time.  But even if you didn't, let's assume for a minute 10 


you decide against me.  Okay?  Let's assume for a minute 11 


it's a different time period.  They don't have the status. 12 


They're never the level of public official.  The 13 


defendants have cited five cases in their brief.  None of 14 


which are at the level of a lieutenant colonel, that these 15 


folks -- that they allege that they are.  They just 16 


weren't. 17 


  THE COURT:  You don’t have a -- you don't need a 18 


rank and you don't need a job title to insert yourself 19 


into a matter of public discourse, and in the process, 20 


make yourself a public figure. 21 


  MS. FORREST:  That's actually the test for a 22 


limited purpose public figure, Your Honor.  The test for a 23 


public official -- 24 


  THE COURT:  Then why wouldn't be -- 25 
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  MS. FORREST:  -- is somewhat different. 1 


  THE COURT:  Then why wouldn't there be a 2 


limited, a limited purpose public -- 3 


  MR. HENTOFF:  Your Honor -- 4 


  MS. FORREST:  They haven't alleged that in their 5 


motion, Your Honor.  They've alleged that they're public 6 


officials. 7 


  THE COURT:  But I have to apply the law of the 8 


District of Columbia.  Isn't that in the statute? 9 


  MS. FORREST:  No. 10 


  MR. HENTOFF:  Your Honor, may --  11 


  MS. FORREST:  No. 12 


  MR. HENTOFF:  Can I clarify? 13 


  THE COURT:  Yes, sir. 14 


  MR. HENTOFF:  So there's two things, Your Honor. 15 


There's, there's the question of, in the statute, there's 16 


the threshold requirement where the -- I'm sorry, where 17 


the defendant, we have to make a showing that our speech 18 


is a -- on a matter of public concern.  And one of the 19 


ways in which we can do it is that our speech concerned 20 


public figures.  So Your Honor is correct.  But there are 21 


a lot of other ways in which we can establish that our 22 


speech was on a matter of public concern.  And we've laid 23 


that our in our pending motion.  Okay?  So the second 24 


question is, then the plaintiff has to establish that they 25 
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can win -- you know, that they have a reasonable chance of 1 


winning the case, et cetera.  Right?  And that's where we 2 


say the plaintiffs -- the remaining plaintiffs are public 3 


officials.  And they cannot establish that Sidley or APA 4 


acted with actual malice.  So when we filed the motion, 5 


there were five plaintiffs.  We argued that three of them 6 


-- the three colonels were public officials.  And two of 7 


them, the two former employees of the APA, were limited 8 


purpose public figures.  So, Your Honor, you'll see in our 9 


motion we talked about both tests.  And the test for 10 


public official, I'm not going to get it exactly right, 11 


but you had to have a certain amount -- you know, you work 12 


for the government, you work for a government entity.  And 13 


you've a certain amount of impact over people's lives.  14 


There's a particular test.  I didn't say it exactly right. 15 


But we laid it out in our brief.  And my point is, we laid 16 


it out in our brief as part of our ANTI-SLAPP motion.  And 17 


the plaintiffs should oppose it with all their best case 18 


authority and then we'll reply. 19 


  MS. FORREST:  We agree with that, Your Honor.  20 


That's why we suggest we brief that. 21 


  THE COURT:  Okay. 22 


  MS. FORREST:  Because that's going to impact -- 23 


  THE COURT:  You know, then you do it within the 24 


context of filing your opposition to their motion to 25 
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dismiss under -- 1 


  MS. FORREST:  Here's the issue on -- 2 


  THE COURT:  No.  We're -- that's what we're 3 


going to do.  We're going to be efficient.  We're going to 4 


move this through.  We're not going to have scattershot 5 


litigation.  I'm telling you right now that you can 6 


address the issue, but you need to do -- address it within 7 


that context.  Because it would be essentially a defense 8 


to, to the allegations that they're making in their motion 9 


to dismiss.  You look confused.  Should I repeat what I 10 


said or try to clarify it? 11 


  MS. FORREST:  I -- Your Honor, I'm, I'm at a -- 12 


sort of not certain what to do.  Because I don't agree. 13 


  THE COURT:  Okay. 14 


  MS. FORREST:  I'm going to need to ask for 15 


different pages. 16 


  THE COURT:  Then -- okay.  No.  You don’t agree 17 


with me, that's fine.  But here's what you're going to do, 18 


as far as this motion is concerned.  Because like I said, 19 


this is not going to be a scattershot litigation.  You can 20 


address the issue of whether or not your clients are 21 


private or public figures.  But you will do it within the 22 


context of filing your opposition to their motion.  23 


There's not going to be a separate parallel conversation 24 


on that issue.  You can disagree with me, that's fine.  25 
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But I'm giving you a chance to raise the issue and make a 1 


record about it.  That's how we're going to do it.  Okay? 2 


So, let's set dates here.   3 


  MS. FORREST:  So we have three depositions that 4 


need to occur, Your Honor. 5 


  THE COURT:  Okay. 6 


  MS. FORREST:  And there's issues with respect to 7 


those.  So, we've tried to do, for example, an affidavit 8 


for Dr. Honnacker (phonetic sp.) and Ms. Wahl objected to 9 


that, would not allow him to sign an affidavit as opposed 10 


to doing a deposition. 11 


  THE COURT:  An affidavit's not a deposition.  12 


You don’t get to ask questions of a witness who signs an 13 


affidavit. 14 


  MS. FORREST:  It would be a violation of his 15 


contract and separation agreement, which he alleged to his 16 


attorney, and that they would withdraw his ability to 17 


collect payments under the agreement or hold him in a 18 


problem with that agreement.  So -- 19 


  THE COURT:  A deposition's a deposition.  It 20 


needs to happen. 21 


  MS. FORREST:  Thank you. 22 


  THE COURT:  What else needs to happen as far as 23 


discovery is concerned? 24 


  MS. FORREST:  Two other depositions, one in 25 
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Massachusetts, two in D.C.   1 


  THE COURT:  The -- is that for Mr. Stephen 2 


(phonetic sp.) -- 3 


  MS. FORREST:  Dr. Solts (phonetic sp.). 4 


  THE COURT:  Dr. Solts. 5 


  MS. FORREST:  Correct. 6 


  THE COURT:  Stephen Solts, right? 7 


  MS. FORREST:  Correct. 8 


  THE COURT:  Okay.  He's not a party here, right? 9 


  MS. FORREST:  Correct, but you ordered his 10 


deposition on February 8th. 11 


  THE COURT:  Okay.  And what's happening with 12 


that one? 13 


  MS. FORREST:  We will notice it right after you 14 


-- if you're -- assuming that you're okay with going 15 


forward with depositions based on the order, great.  We're 16 


going forward.  No discovery was allowed during this time 17 


period. 18 


  THE COURT:  How long will it take you to depose 19 


Dr. Solts?   20 


  MS. FORREST:  We would like to do all these 21 


depositions in September.  I've tentatively -- Ms. Kitton 22 


is going to -- my apologies.  Ms. Kitton is going to 23 


notice these, go back and notice these on Monday.  We're 24 


noticing the dates the 17th, the 25th and 26th.  Pending 25 
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scheduling issues with the other side.  The last time, Ms. 1 


Wahl refused to accept service for a witness.  I'm 2 


assuming that that will not be an issue this time for Dr. 3 


Kelly.  That she will accept service. 4 


  THE COURT:  Is that the third witness? 5 


  MS. FORREST:  It will be either the 25th or 6 


26th, Your Honor. 7 


  THE COURT:  Right.  So we're talking about Dr. 8 


Solts and Dr. Kelly. 9 


  MS. FORREST:  We also have Dr. Honnacker.   10 


  THE COURT:  Right. 11 


  MS. FORREST:  So we're going to notice three 12 


dates.  That's right now what we're planning.  The last 13 


time, Dr. Solts' counsel kicked up his heels and wanted to 14 


put it off for a month.  So.  We will proceed.  We're 15 


prepared to proceed.  That's why we're just going to 16 


notice the dates, and if they want to object, they can 17 


object. 18 


  THE COURT:  Okay, thank you.  Ms. Wahl? 19 


  MS. WAHL:  Your Honor, we have given some 20 


thought to a proposed schedule.  Taking into account the 21 


depositions.  And I have a proposed schedule that I could 22 


hand up to you, if that would be preferable. 23 


  THE COURT:  Have you discussed that with Ms. 24 


Forrest? 25 


JA1106







jdp 


 26 


 


  MS. WAHL:  I have not yet, but I can. 1 


  THE COURT:  Please. 2 


  MS. WAHL:  Okay.  So -- well, I'll just hand 3 


this over.  And one to Mr. Sandon, to Ms. Forrest.  So, 4 


our proposal would be that discovery consistent with what 5 


Ms. Forrest just proposes is the first we've heard of 6 


this.  That discovery would take place through October 7 


9th.  So, between September 9th and October 9th.  That 8 


seems consistent with what Ms. Forrest has said.  Of 9 


course, assuming that the witnesses are available.  We 10 


propose October 31st as the deadline for the plaintiffs to 11 


file their opposition to the defendants' ANTI-SLAPP 12 


motions.  So those are the four that are -- that we filed 13 


initially.  Not the constitutionality, but the 14 


straightforward ANTI-SLAPP motions.  There are two on the 15 


original complaint and two on the supplemental complaint. 16 


That would -- so that would be the date when the 17 


plaintiffs would file their opposition.  That would also 18 


be the date when the defendants and the District of 19 


Columbia would file their oppositions to the plaintiffs' 20 


constitutionality motion.  So we get it all done at the 21 


same time.  Then the next deadline would be November 22nd. 22 


And those would be the reply dates for the defendants to 23 


file the replies in favor of their four ANTI-SLAPP 24 


motions.  And the plaintiffs would file the reply in 25 
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support of their constitutionality motions.  And then, 1 


should the Court wish to have oral argument, which might 2 


be helpful on this, we suggest that the Court set a date 3 


in early 2020, January or February.   4 


  THE COURT:  What's the District of Columbia's 5 


position here?  Since you're intervening in this matter. 6 


  MR. SANDON:  Thank you, Your Honor.  October 7 


31st is fine for us to file our motion opposing the ANTI-8 


SLAPP Act.   9 


  THE COURT:  A motion to oppose declaring the 10 


ANTI-SLAPP Act void and unconstitutional, right? 11 


  MR. SANDON:  That's right, Your Honor.  Ms. 12 


Forrest? 13 


  MS. FORREST:  I think that's fine, Your Honor.  14 


I've got a procedural issue on filing our -- the October 15 


31st motion, which I can talk to you about now or I can 16 


talk to you about later.  Your choice. 17 


  THE COURT:  What do you want to do? 18 


  MS. FORREST:  So, we have approximately 5,000 19 


documents that we'll be submitting in support of that 20 


motion  What we've done right now is that if Your Honor is 21 


aware of Exhibit A to the motion, which is all the 219 22 


false statements.  So, we have at least one, and sometimes 23 


as many 20, documents that we're submitting that was in 24 


APA or Mr. Hoffman's possession when he wrote the report. 25 
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Which gave them knowledge that the -- what they were 1 


writing is false.  In case you rule against me and decide 2 


I'd have to show actual malice, Your Honor.  Okay?  So I 3 


have all that.  What I've done -- but you're going to need 4 


to tell me whether this will work for the Court -- is 5 


right now, there's a fifth column and a sixth column.  The 6 


fifth one being, in that document -- or it's a fourth and 7 


fifth.  There's the fourth one that has we can put it all 8 


up on a CD or we can put it up online.  And we can make a 9 


link to it so you can just -- we call it in California an 10 


exploding brief.  I don't really like that term.  But you 11 


could link in as opposed to me --  12 


  THE COURT:  It's an interesting concept. 13 


  MS. FORREST:  Yeah.  You can link into the 14 


document and it's all online for you as opposed to me 15 


submitting 5,000 documents.  We can happily submit all the 16 


documents in boxes.  I'll bring them here myself to the 17 


courthouse.  But that way, you'd have it.  The next column 18 


goes to the admissibility, which we considered before we 19 


ever filed the complaint.  So, it speaks to either a 20 


hearsay exception because it says -- because even though 21 


the statute doesn't address it, because the D.C. Court of 22 


Appeals has applies a Rule 56, sort of, standard to this 23 


motion, it's got to be admissible evidence.  So, we've 24 


addressed the admissibility already in a proposed reply, 25 
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Your Honor. 1 


  THE COURT:  Okay.  So, your procedural question 2 


has to do with the format of the exhibits that you intend 3 


to introduce. 4 


  MS. FORREST:  Right.  It -- it's going to be 5 


right now -- that document is several hundred pages 6 


without even the -- so the exhibit -- so Exhibit A, we've 7 


pulled in all those documents.  And so to do that, that 8 


document is now several hundred pages itself.  And that 9 


will be an exhibit to our reply.   10 


  THE COURT:  Mr. Hentoff and Ms. Wahl, who would 11 


like to go first? 12 


  MR. HENTOFF:  I'll go first, Your Honor.  We 13 


filed a 25 page brief with exhibits.  If the plaintiffs 14 


are going to file hundreds of pages with thousands of 15 


exhibits, I don't think it's going to be possible to 16 


respond to it in three weeks. 17 


  THE COURT:  Yeah, that's -- that seems a little 18 


bit over the top, Ms. Forrest.  I'm sorry. 19 


  MS. FORREST:  I'm not going to file the exhibit. 20 


That's why I'm going to do it this way.  But I have a 21 


clear and -- if you rule against me on the actual malice, 22 


I have a clear and convincing standard.  And so, if they 23 


want to waive any argument that I haven't submitted enough 24 


information, Your Honor, I'll give up that fight. 25 
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  THE COURT:  How long was the conversation 1 


between the entities here?  How long did this -- the stuff 2 


that led up to the report which resulted in the litigation 3 


once the report was made public.  How long did the 4 


dialogue go on? 5 


  MS. FORREST:  the investigation was seven 6 


months.  The report itself is 546 pages.  It's attached -- 7 


a couple thousand worth of the pages of exhibits to that 8 


report.  So, that's what I have to go after, Your Honor.  9 


The problem is, is that I'm going -- and the period of 10 


time, they've brought in communications from 2005 and 11 


2006. 12 


  THE COURT:  Wait, wait a second.  The ANTI-SLAPP 13 


-- the discovery provisions of ANTI-SLAPP are limited.  14 


We're not going to proceed with discovery as if this were 15 


a hearing on the merits of the litigation.  16 


  MS. FORREST:  I'm not proceeding with discovery, 17 


this is all publicly available information that he had, 18 


and he's -- most of it, he's put into binders and they've 19 


put up on their website. 20 


  THE COURT:  I understand that.  But it's one 21 


thing what people post online.  It's another thing what's 22 


evidence admitted in the litigation.  And again, the 23 


discovery provision of the ANTI-SLAPP legislation is 24 


fairly limited.  This is not a blow the roof off the case 25 
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so we can consider everything that would have come in 1 


during a trial on the merits. 2 


  MS. FORREST:  I'm not aware, Your Honor -- I've 3 


got a copy of the statute with me, which I'm happy to 4 


share with you, that it limits what I can submit I 5 


fighting motion.  It just limits what depositions or 6 


discovery I can take.  This is -- 7 


  THE COURT:  But it's discovery. 8 


  MS. FORREST:  Right.  So, why is, why is -- 9 


  THE COURT:  Because your attachments are part of --  10 


  MS. FORREST:  They're not part of discovery. 11 


  THE COURT:  Have those been exchanged with you? 12 


Do you know what she's talking about? 13 


  MS. WAHL:  I am completely lost, Your Honor.  So 14 


I appreciate you seeking -- 15 


  MS. FORREST:  Your Honor, that's -- they're not 16 


completely lost.  We just had a mediation where I went 17 


through all this. 18 


  MS. WAHL:  May I, Your Honor?  On -- 19 


  THE COURT:  You guys can't all be talking about 20 


the same thing, because you're giving me very different 21 


interpretations of it.  And that -- that's problematic. 22 


  MS. WAHL:  I'm not sure what is being requested 23 


procedurally.  If I'm understanding Ms. Forrest, she wants 24 


to submit thousands of documents, some of -- 25 
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  THE COURT:  No.  You cite the relevant portions 1 


of those documents in your opposition. 2 


  MS. FORREST:  That -- 3 


  THE COURT:  I'm not going to sit there and read 4 


through five boxes of materials to make a decision where 5 


the law allows for limited discovery, number one.  And 6 


number two, that essentially goes to the merits of this 7 


whole thing. 8 


  MS. FORREST:  I have to defeat the motion on the 9 


merits.  That's part of the problem with the statute. 10 


  THE COURT:  And I'm telling you, I understand 11 


that.  But you're going to be selective.  You're not going 12 


to give me stuff to read that I have no business spending 13 


hour after hours, myself or my staff, pouring over.  So 14 


you be selective about, and strategic about how you 15 


approach your opposition.  Then that begs the question, 16 


since we need to get this stuff on the record, obviously 17 


putting something on -- posting something on line, I don't 18 


know if that would be considered -- 19 


  MS. FORREST:  It's not -- let me be clear, Your 20 


Honor.  These are his binders, which we only have access 21 


to because the APA posted them online.  These are his 22 


binders that support his conclusion, which has over 6,000 23 


pages in it. 24 


  THE COURT:  Okay.  Okay.  Then you select -- 25 
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  MS. FORREST:  These are evidence. 1 


  THE COURT:  -- you select, of those 6,000 pages 2 


-- because you know what?  I ain't going to read them.   3 


  MS. FORREST:  I appreciate that, Your Honor. 4 


  THE COURT:  And the burden is on you to be 5 


selective.  To include those portions that support your 6 


opposition.  I'm not going to humor people and read stuff 7 


that I don’t have to read, simply because it's part of the 8 


broader litigation. 9 


  MS. FORREST:  Appreciate that.  May I ask the 10 


favor? 11 


  THE COURT:  It depends on what the favor is. 12 


  MS. FORREST:  May I, then, attach, so I have it 13 


on the record, we have been -- and say, we have been 14 


selected at the request of the Court -- selective at the 15 


request of the Court, but we believe all these other 16 


documents -- and just list them as an attachment -- Your 17 


Honor doesn't necessarily, if Your Honor doesn't want to 18 


list them, we want to make sure it's on the record. 19 


  THE COURT:  No. 20 


  MS. FORREST:  Because I don't know if I've got a 21 


clear and convincing standard, Your Honor, or if I'm 22 


briefing on the negligence? 23 


  THE COURT:  Well, assume the worst. 24 


  MS. FORREST:  Which I'm going to.  Which is why 25 


JA1114







jdp 


 34 


 


I believe that I have a duty to my clients to submit in 1 


evidence at a clear and convincing standard. 2 


  THE COURT:  You're not going to file 6,000 pages 3 


of documents.   4 


  MS. FORREST:  I don't want to, Your Honor.  5 


That's not what I'm asking. 6 


  THE COURT:  Then don't. 7 


  MS. FORREST:  That's not what I'm asking. 8 


  THE COURT:  Then don't.  You're asking that it 9 


be attached.   10 


  MS. FORREST:  I'm saying, can I list those in 11 


the document?  You're limiting what I can submit in 12 


opposition to the motion.  And I'm saying, I need to make 13 


a record. 14 


  THE COURT:  No, you're misunderstanding me.  I'm 15 


telling you to be selective and focus on the stuff that 16 


best support your position.  Just because it's on a 17 


document that they gave you doesn’t meant that it should 18 


be attached or be part of your opposition.   19 


  MS. FORREST:  I have not yet asked for a single 20 


excess page in any of this proceeding, Your Honor.  I've 21 


worked very hard to be brief.  And I will continue to do 22 


that. 23 


  THE COURT:  That's not what I'm talking about. 24 


  MS. FORREST:  And I will continue to do it. 25 
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  THE COURT:  You're being non-responsive to the 1 


point that I made. 2 


  MS. FORREST:  I will continue to be selective in 3 


what I cite, but we believe we have a right, under the 4 


statute to present everything.  You're telling me to limit 5 


it.  I will follow what you're saying and limit what I 6 


submit to the Court.  But I need to have a record that 7 


shows I have all this evidence -- 8 


  THE COURT:  I doubt that all those 6,000 pages 9 


don't overlap with each other.  It could be repetitive.  10 


It could be cumulative.  It could be irrelevant.  I don't 11 


want to see it.  I don’t need to hear about it. 12 


  MS. FORREST:  And cumulative is exactly the 13 


standard Tolorris v. Pirro (phonetic sp.) and the D.C. 14 


Circuit has used.  They said we're right -- 15 


  THE COURT:  I'm telling you what we're going to 16 


do. 17 


  MS. FORREST:  -- we have the right -- I'm sorry? 18 


  THE COURT:  I'm telling you what we're going to 19 


do. 20 


  MS. FORREST:  Okay.  Okay, Your Honor.  I 21 


appreciate that. 22 


  THE COURT:  So, when do you want to file your 23 


opposition to the motion? 24 


  MS. FORREST:  Some of this doesn't -- deadline 25 
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for plaintiffs to file -- when does Your Honor want to 1 


deal with discovery issues, protective order issues, and 2 


the work product privileges dealt with -- claimed by 3 


Sidley? 4 


  THE COURT:  Ms. Wahl, Mr. Hentoff? 5 


  MR. HENTOFF:  Your Honor, plaintiff wants to 6 


bring a motion to compel.  As plaintiff suggested in the 7 


praecipe, they should contact me, we should meet and 8 


confer.  And if they need to bring a motion, they can 9 


bring a motion.  I don't think that relates to the 10 


schedule right now. 11 


  MS. FORREST:  We've got evidence in some of 12 


those statements, and I can give Your Honor two or three 13 


examples right now, and we can argue it right now if we'd 14 


like. 15 


  THE COURT:  No, we're not going to do that.   16 


  MS. FORREST:  Okay. 17 


  THE COURT:  What's your response to Mr. 18 


Hentoff's suggestion? 19 


  MS. FORREST:  I don't want to bring a separate 20 


motion to compel because we're going to be trying to do 21 


discovery.  We'll try to work it out with him.  What I'd 22 


like to do is come back and have a hearing in a month to 23 


deal with protective order issues.  Also, work product 24 


issues.  We anticipate that Dr. Solts will argue about 25 
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scope up in the deposition in Massachusetts.  And so, I'd 1 


like to work those out in one hearing and then file our 2 


opposition after that. 3 


  THE COURT:  Mr. Hentoff, Ms. Wahl? 4 


  MR. HENTOFF:  Your Honor, I'd like to wait and 5 


see if there's ever -- if there actually is ever a need to 6 


involve the Court.  I don't think we should schedule 7 


something right now. 8 


  THE COURT:  But if she does say that you have 9 


made some of those arguments already.   10 


  MS. WAHL:  Well, there was an order issued by 11 


this Court with regard to Dr. Solts.  So, I'm not sure 12 


what else there is to talk about with him.  With regard to 13 


the documents, I think a dialogue between counsel is 14 


completely appropriate.  That's the way it always works.  15 


Try to figure it out, and if we can't figure it out, we 16 


file a motion. 17 


  THE COURT:  Ms. Forrest? 18 


  MS. FORREST:  I think we need to deal with work 19 


product.  You also are going to have to make some 20 


decisions about what I can file in papers and what I 21 


can't.  So they've listed a number of documents as 22 


confidential and highly confidential, which are all very 23 


public.  And which Mr. Hoffman had.  We don’t think those 24 


should need to be filed under seal, because that's a whole 25 
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nother separate process and more documents for the Court. 1 


Okay?  I think, given the history between the parties 2 


here, and the fact that, you know, we -- the objections 3 


have already been raised, we're going to do our best to 4 


work them out and not involve you.  But that's not been 5 


the history here.  So if we have to -- so, for example, 6 


Dr. Solts' counsel has already objected on scope.  I 7 


anticipate sitting in the deposition and them refusing to 8 


answer questions.  At which point, I'm going to have to 9 


come back in, unless Your Honor wants me to call him from 10 


the deposition.  So, I think the schedule needs to 11 


anticipate what the past behavior has been. 12 


  THE COURT:  Counsel? 13 


  MS. WAHL:  Well, again, I don't mean to repeat 14 


myself, but you've already issued a protective order with 15 


regard to Dr. Solts.   16 


  THE COURT:  I don't understand.  You're saying 17 


that his lawyer's going to refuse to abide by the 18 


protective order?   19 


  MS. FORREST:  It's not the protective order 20 


that's the issue.  It's the scope of the deposition, Your 21 


Honor. 22 


  THE COURT:  Well, the protective order sort of 23 


sets the parameter of what can be discussed. 24 


  MS. FORREST:  I think we're going to argue over 25 
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what's related to the defeat of the ANTI-SLAPP motion 1 


because we don’t even agree on the standard of actual 2 


malice. 3 


  THE COURT:  No, no, no.  That's a whole 4 


different issue.  We're talking about the scope of Dr. 5 


Solts' deposition and the protective order already sets 6 


those parameters.   7 


  MS. FORREST:  The protective order, I believe, 8 


that the order for the deposition was that anything to 9 


defeat the SLAPP motion is game. 10 


  THE COURT:  Okay.  Then I will make myself 11 


available by phone. 12 


  MS. FORREST:  Thank you.  I appreciate that.  13 


Would you like us to just call chambers if there's an 14 


issue? 15 


  THE COURT:  Yes.  But you need to give me the 16 


dates once they're set. 17 


  MS. FORREST:  As soon as I have a date, I'll 18 


call chambers and let you know, Your Honor. 19 


  THE COURT:  Okay. 20 


  MS. FORREST:  So, then what we will try to do 21 


is, I will try to make a list of work product.  After that 22 


deposition, I'll make any other issues that we -- I'll 23 


list any other issues that we have on the scope.  24 


Hopefully with Your Honor available, we won't have any.  25 
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And then I'll also talk about protecting -- the way I read 1 


the protective order now, you have to make a decision on 2 


whether something's covered or not.  And so, I'll do all 3 


those in one motion if we need it.  If we set a date now, 4 


I know I -- we have the time and I have to do that by that 5 


date.  And then we can come in and, and I think October -- 6 


based on that schedule, October 31st would work if we set 7 


a scheduled date with you in October. 8 


  THE COURT:  Mr. Hentoff, Ms. Wahl? 9 


  MR. HENTOFF:  Your Honor, I don't have an 10 


objection to having the date open if there's a need to 11 


resolve discovery disputes.   12 


  THE COURT:  Can we do October 30th? 13 


  MS. FORREST:  That’s fine with me, Your Honor. 14 


  MR. HENTOFF:  Your Honor, October 3-0? 15 


  THE COURT:  Yes, sir.  Ms. Wahl? 16 


  MS. WAHL:  That's fine, Your Honor. 17 


  MS. FORREST:  Based on that, Your Honor, I would 18 


then ask for two weeks to file the opposition. 19 


  THE COURT:  Instead of the -- okay.  Let's see. 20 


So you would file your opposition within two weeks.   21 


  MS. FORREST:  Of that hearing.  Yes, Your Honor. 22 


  THE COURT:  Oh, okay.  Not two weeks from today. 23 


  MS. FORREST:  Yeah.  No, that hearing -- because 24 


you're going to make a decision about what I can and 25 
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cannot put in that opposition at that hearing.  If there's 1 


anything.  If we can put it off -- 2 


  THE COURT:  If there's anything.  What if there 3 


isn't anything? 4 


  MS. FORREST:  If there isn't, then we'll put it 5 


off and we can do it differently.  But I would just say -- 6 


I'm just asking for a two weeks difference in schedule.  7 


That we put the scheduling on November 15th.  So if we 8 


need a hearing, we have built-in time.  9 


  THE COURT:  So you're asking until November 15th 10 


to file your opposition, which would be essentially 15 11 


days beyond October 31st. 12 


  MS. FORREST:  What they've proposed.  Yeah. 13 


  THE COURT:  Ms. Wahl, Mr. Hentoff? 14 


  MS. WAHL:  We don’t have any objection to that. 15 


The question is whether, as I had proposed, everything is 16 


then tied to that date.  Meaning we had proposed that 17 


that's also the day when the defendants would file their 18 


opposition to the constitutionality. 19 


  THE COURT:  Yes.   20 


  MS. WAHL:  Okay.  Yeah, we don't have any 21 


problem with that. 22 


  MR. HENTOFF:  Then Your Honor, we'd like more 23 


time to file our replies because the Thanksgiving holiday 24 


is then. 25 
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  THE COURT:  Right.  The reply is now due on the 1 


22nd.  That reply would have to be -- would December the 2 


6th work? 3 


  MR. HENTOFF:  Your Honor, I'd like another week 4 


because of the Thanksgiving holiday falling in between. 5 


  MS. FORREST:  And we would get another week on 6 


our reply as well.  That's fine. 7 


  THE COURT:  Okay. 8 


  MS. FORREST:  what I would ask is after this 9 


hearing, if everybody -- sorry, Mr. Hentoff, if you could 10 


distribute just a revised schedule for us all to agree to? 11 


And then we submit it to the Court so those are put on the 12 


docket, that would be helpful to me. 13 


  MR. HENTOFF:  Your Honor, we have no objection 14 


to that. 15 


  MS. FORREST:  And before that gets submitted to 16 


the Court, it comes to us to make certain we're all in 17 


agreement based on what he said here today. 18 


  THE COURT:  Okay. 19 


  MS. FORREST:  Thank you. 20 


  THE COURT:  All right.  So we are setting a 21 


hearing date on October 30th?  Or was October 30th for you 22 


to submit -- 23 


  MS. FORREST:  That's on the protective order 24 


issues and the other thing. 25 


JA1123







jdp 


 43 


 


  THE COURT:  The protective order. 1 


  MS. FORREST:  So the hearing date, I assume, is 2 


going to be had -- that you're going to need time to read 3 


the papers.  So if I'm, I'm submitting my -- if we're 4 


submitting all our oppositions and replies 1st of 5 


December, I would expect the hearing date be in December, 6 


Your Honor.  Unless we're losing you in December to 7 


another court. 8 


  THE COURT:  I thought it was November 15th, 9 


December 13th, December 20th? 10 


  MS. FORREST:  Mr. Hentoff just asked for extra 11 


time because of Thanksgiving. 12 


  THE COURT:  Right. 13 


  MR. HENTOFF:  Your Honor, there was some -- 14 


  THE COURT:  So, that would be -- that would take 15 


us through the -- to the 13th. 16 


  MR. HENTOFF:  I believe -- 17 


  MS. FORREST:  Of December. 18 


  THE COURT:  Yes, ma'am. 19 


  MS. FORREST:  Right.  So I'm saying a hearing 20 


date on the motion in December. 21 


  THE COURT:  Which of the motions? 22 


  MS. FORREST:  Sorry.  Two hearing dates.  23 


  THE COURT:  Okay. 24 


  MS. FORREST:  One is for the protective order 25 
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issues and any discovery issues, assuming we can't work it 1 


out.  Which we all hope we do. 2 


  THE COURT:  Is that October 30th? 3 


  MS. FORREST:  Correct.  Yes. 4 


  THE COURT:  We're setting October 30th for that 5 


purpose.  Okay. 6 


  MS. FORREST:  That's what I understood, Your 7 


Honor. 8 


  THE COURT:  Okay.  What time would you like to 9 


set it, 9:30? 10 


  MS. FORREST:  Whatever's convenient for the 11 


Court.  Thank you. 12 


  MR. HENTOFF:  That's fine with me, Your Honor. 13 


  MS. WAHL:  I would just note for the Court --  14 


  MS. FORREST:  It's set beyond the -- 15 


  MS. WAHL:  No, we have a status conference in 16 


Boston the day before at two o'clock. 17 


  MS. FORREST:  Irrelevant. 18 


  MS. WAHL:  So assuming that we don’t have any 19 


problems getting back -- 20 


  MR. HENTOFF:  Could we do the afternoon? 21 


  THE COURT:  The afternoon?  The afternoon? 22 


  MS. WAHL:  It'd be better for us to do it in the 23 


afternoon in case there are flight problems. 24 


  THE COURT:  That's fine. 25 
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  (Pause.) 1 


  THE COURT:  The afternoon probably makes sense. 2 


And then I can wrap up the trial by that Monday -- that 3 


Wednesday morning if necessary.  So --  4 


  (Pause.) 5 


  THE COURT:  How about November the 1st?  I'm not 6 


sitting for trial on Fridays. 7 


  MS. WAHL:  That's fine for me, Your Honor. 8 


  MR. HENTOFF:  Same here, Your Honor. 9 


  THE COURT:  Ms. Forrest? 10 


  MS. FORREST:  I'm looking, Your Honor, thanks. 11 


  (Pause.) 12 


  THE COURT:  Do you have your own personal 13 


private plane? 14 


  MS. FORREST:  I wish, Your Honor.  Not so much. 15 


That's fine. 16 


  THE COURT:  That's fine?  Okay.  November 1st.   17 


  MS. FORREST:  Keeping in mind what you've said 18 


today, I've heard you, Your Honor, loud and clear.  When I 19 


come in for the discovery issue, I will make my request 20 


then, based on the number of pages I'll need, since I'll 21 


be responding to three major issues in that motion.  22 


Because I'll obviously need more than 15 pages. 23 


  THE COURT:  Yes. 24 


  MS. FORREST:  Would Your Honor like a 25 
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consolidated reply to the APA to some of these motions?  1 


Or does -- do you want separate? 2 


  THE COURT:  Consolidated reply.  3 


  MS. FORREST:  Consolidate everything I can?  4 


Okay. 5 


  THE COURT:  Yes. 6 


  MS. FORREST:  Then I'll come back in and -- 7 


would you like me to do a praecipe in advance of the 8 


hearing to tell you, sort of, the pages I need and why 9 


that?  Is that helpful or would you rather do it in here? 10 


  THE COURT:  Are you talking in advance of the 11 


November 1st hearing? 12 


  MS. FORREST:  Correct.  Or no -- yes, correct. 13 


  THE COURT:  Well, we'll discuss any pertinent 14 


issues to the protective order. 15 


  MS. FORREST:  The protective order and any 16 


discovery issues, but I'll also anticipate at that point, 17 


I'll know what from the depositions are.  So I'll know a 18 


little bit more what my replies are going to look like.  19 


And our opposition.  So I'm going to need to know then how 20 


many pages I'm going to need from you, extra, beyond 15.  21 


  THE COURT:  Okay. 22 


  MS. FORREST:  And what you told me is, Ms. 23 


Forrest, I want you to consolidate all your replies.  So I 24 


know already, one's going to go from 15 to 30.  So the 25 
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question is, is whether I ask you for certain pages and 1 


give you justification to that in advance of the November 2 


1st hearing or whether we just come and talk about it? 3 


  THE COURT:  Okay.  Mr. Hentoff, Ms. Wahl? 4 


  MR. HENTOFF:  Your Honor, I'd be fine with just 5 


talking about pages at the November 1st hearing.  And we 6 


could also then talk about pages for the reply briefs. 7 


  THE COURT:  We can discuss it at that point, Ms. 8 


Forrest.  I mean, just to be clear, my concern is not so 9 


much the page limit of your reply, but the attachments.  10 


Because if it's really important, it should be part of 11 


your reply.   12 


  MS. FORREST:  I -- Your Honor, I really am 13 


trying to listen to you and I'm not trying to question 14 


you.  Here's my -- the practicalities of the statute are 15 


problematic.   16 


  THE COURT:  I understand that. 17 


  MS. FORREST:  And so, what it says is, I have to 18 


show up with evidence. 19 


  THE COURT:  I understand that.  But you have to 20 


show up with evidence, not all the evidence you want.  21 


They're two different things.   22 


  MS. FORREST:  And I've heard that.  And so, I'm 23 


going to go back and look at that.  The problem is, is 24 


that the clear and convincing standard is a bit amorphous. 25 
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So what overcomes clear and convincing?  Now, what you've 1 


told me is that you're very aware the standard isn't the 2 


merits issue.  That the standards is, if there's a 3 


credibility issue, you resolve it in our favor.  That's 4 


the summary judgment standard.  So that's going to inform 5 


what I put in the motion.  Based on what you've told me 6 


today. 7 


  THE COURT:  Okay.  All right.  We'll discuss it 8 


on the 1st then. 9 


  MS. FORREST:  Thank you.  Anything else, Ms. 10 


Forrest? 11 


  MS. FORREST:  Thank you, Your Honor. 12 


  THE COURT:  Mr. Hentoff? 13 


  MR. HENTOFF:  Nothing from me, Your Honor. 14 


  THE COURT:  Mr. Wahl? 15 


  MS. WAHL:  Nothing, Your Honor.  Thank you. 16 


  THE COURT:  I'm sorry, Ms. Wahl.  Anything on 17 


behalf of the District government? 18 


  MR. SANDON:  No, Your Honor.  November 15th is 19 


our deadline to file our opposition? 20 


  THE COURT:  Are you still asking -- are you -- 21 


have you started to ask yourself what you're doing here? 22 


  MR. SANDON:  No, Your Honor.  I thought malice 23 


analysis would be a good name for a band.  But I'm just 24 


happy to focus on our brief November 15th. 25 
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  THE COURT:  Okay, very well.  Anything else from 1 


anyone?  Okay, November 1st.  Can we make it -- I don't 2 


know, two o'clock? 3 


  MS. WAHL:  That's fine. 4 


  THE COURT:  I'll have a morning calendar and see 5 


-- and I'm pretty much covered through at least noon. 6 


  MS. FORREST:  Your Honor, do you know if we're 7 


going to have you beyond December yet? 8 


  THE COURT:  I'm sorry? 9 


  MS. FORREST:  Do you now if we're going to have 10 


you beyond December yet? 11 


  THE COURT:  I don't know yet.  My suspicion, 12 


given -- my suspicion, given the timelines here, is that 13 


even if I were to rotate out of the civil division, this 14 


matter would come with me for the resolution. 15 


  MS. FORREST:  Thank you, Your Honor. 16 


  THE COURT:  Okay?  All right.  Thank you. 17 


  MS. KITTON:  Thank you. 18 


  MR. HENTOFF:  Thank you, Your Honor. 19 


  MR. KASNER:  Thank you, Your Honor. 20 


  (Thereupon, the hearing was concluded.)  21 
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 P R O C E E D I N G S 1 


  THE DEPUTY CLERK:  Your Honor, now calling the 2 


matter of Stephen Behnke, et. al. versus Sidley Austin 3 


LLP, et. al., case number 2017 CAB 005989.  All parties 4 


please step forward and state your names for the record.  5 


  MR. WILLIAMS:  Good afternoon, Your Honor. 6 


  THE COURT:  Good afternoon. 7 


  THE DEPUTY CLERK:  Please state your names for 8 


the record. 9 


  MR. WILLIAMS:  Your Honor, on behalf of the 10 


plaintiff, John Williams and Bonnie Forrest.      11 


  THE COURT:  Mr. Williams and Ms. Forrest. 12 


  MR. HENTOFF:  Your Honor, for the Sidley 13 


defendants, Thomas Hentoff, I'm here with my colleague 14 


Alexander Kasner. 15 


  MS. WAHL:  Good afternoon, Your Honor, Barbara 16 


Wahl on behalf of The American Psychological Association. 17 


With me is my colleague Rebecca Forman. 18 


  THE COURT:  Good afternoon.  The last time we 19 


were here we set a briefing schedule.  What is the purpose 20 


of today's hearing? 21 


  MS. FORREST:  I believe there's two issues 22 


originally, Your Honor.  One was, do we have any issues 23 


under the protective order, and I'm happy to report, there 24 


are no issues under the protective order, Your Honor. 25 
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  THE COURT:  Thank you.   1 


  MS. FORREST:  And then the second is a briefing 2 


schedule which we actually have a proposal on that that, 3 


that we think might be helpful.  4 


  THE COURT:  All right, I thought we had already 5 


set a briefing schedule. 6 


  MS. FORREST:  Sorry, the pages, the number of 7 


pages allowed. 8 


  THE COURT:  I see, okay. 9 


  MS. FORREST:  May I approach? 10 


  THE COURT:  Yes, ma'am.  Okay, thank you very 11 


much. 12 


  MS. FORREST:  I'd like to make three general 13 


points about it, Your Honor, and then move to whether you 14 


want to go issue briefing by briefing, or motion by 15 


motion, or how obviously you you're prerogative about how 16 


to proceed.  Three general points I have. 17 


  THE COURT:  Okay, what are the three general 18 


points that you have? 19 


  MS. FORREST:  We can push two and three 20 


together.  They filed four motions.  Having said that, 21 


when I write, I always like to take into consideration my 22 


reader and cognitive load, and the way I've laid it out I 23 


think is easier on the reader.  You can disagree with me 24 


obviously on that and I can push two and three for one 25 
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consolidated opposition, but we can talk about that.  1 


We're not asking for any additional pages on one and two. 2 


We are on the third because they filed 50 pages, plus 230 3 


pages of exhibits that we have to respond to.  Our 4 


position is that they can have as many pages as they want 5 


to respond to anything.  So those are the three points. 6 


  THE COURT:  Actually, let's see, I have 7 


defendant Sidley Austin and David Austin contest a special 8 


motion to dismiss. 9 


  MS. FORREST:  There's two of those for each of 10 


them.  11 


  THE COURT:  Right.   12 


  MS. FORREST:  Filed on different dates. 13 


  THE COURT:  Then I have your post-motion to 14 


declare --  15 


  MS. FORREST:  Correct, that's number one on the 16 


list. 17 


  THE COURT:  -- that's unconstitutional, okay. 18 


  MS. FORREST:  Correct.      19 


  THE COURT:  What is missing as far as the 20 


briefing is concerned then? 21 


  MS. FORREST:  The briefing on all three of these 22 


things.  So their oppositions on the first one and our 23 


reply on that.  And on the second and third, the four 24 


Slapp motions that are outstanding.  So we need to file 25 
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our opposition on November 15th, per your scheduling 1 


order. 2 


  THE COURT:  Okay. 3 


  MS. FORREST:  And then on December 13th, 4 


everybody files their replies to the respective motions. 5 


  THE COURT:  That's on the entire Slapp, or  6 


everything. 7 


  MS. FORREST:  That's on the constitutional 8 


motion as well. 9 


  THE COURT:  Everything, okay. 10 


  MS. FORREST:  So Mr. Hentoff, is that your 11 


understanding? 12 


  MR. HENTOFF:  Yes. 13 


  MS. FORREST:  Thank you. 14 


  THE COURT:  Okay so on both tracks, the 15 


constitutionality and the Anti-Slapp, the initial motions 16 


have been filed at this point, were defining November 15th 17 


as the respective oppositions? 18 


  MS. FORREST:  Correct, Your Honor. 19 


  THE COURT:  And December 13th as the respective 20 


replies. 21 


  MS. FORREST:  Correct, Your Honor. 22 


  THE COURT:  Okay, and then is there an issue 23 


regarding the length, is that the other? 24 


  MS. FORREST:  I need additional pages from you 25 
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on the 3rd. 1 


  THE COURT:  Okay. 2 


  MS. FORREST:  Because you've asked me, and I've 3 


laid out that argument there.  The standard under Mann -- 4 


   THE COURT:  Yes, ma'am.   5 


  MS. FORREST:  -- I have to probe for evidence.  6 


They filed 230 pages of exhibits, plus 50 pages total of 7 


arguments.  Actual malice, there's the test there, so I 8 


have to show this and demonstrate that.  Attempted dinero, 9 


you've asked me, you were very clear in your last   10 


hearing --   11 


  THE COURT:  Yes, 6,000 was a little bit too 12 


much. 13 


  MS. FORREST:  Yeah, and let me just sort of give 14 


you an example of what we've done.  We've worked really 15 


hard to do that, and we've basically taken the 6,000 to 16 


8,000 pages of evidence.  So let me give you an example, 17 


because I think that's helpful.  So one of the accusations 18 


in the report is that my clients didn't consider whether 19 


or not there were abuses occurring at a particular 20 


meeting.  This is omitted from the report, it contains all 21 


articles on whether abuses were occurring at one time in 22 


Iraq and Afghanistan.  So we've consolidated this evidence 23 


basically into two volumes, and then we're going to put 24 


this up online and have a hyperlink if people want to go 25 
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see it.  We're not going to deliver it to your office, no 1 


boxes.    2 


  THE COURT:  Can you have, the report is sitting 3 


on the table in Wendy's office, can you bring it down 4 


please? 5 


  THE DEPUTY CLERK:  Yes, I'll go get it. 6 


  MS. FORREST:  So that's how we've gone about it, 7 


Your Honor, to consolidate as much as possible.  You asked 8 


me to pick the most relevant evidence and set it forth in 9 


the actual opposition, we've tried to do that.  You told 10 


om the private individual status and choice of law, that I 11 


could not file separate motions, that I needed to address 12 


those issues in the main motion, which I've done.  On the 13 


private individual status, I've got three clients and so 14 


they have very different positions, and so I needed to 15 


address that differently for each one.  With a three-part 16 


test and then for the choice of law, it's a four-part test 17 


under D. C. law, and I've addressed that.   18 


  THE COURT:  But my understanding is that you are 19 


basing your choice of law argument on a contractual 20 


agreement to which your clients were not a part. 21 


  MS. FORREST:  No I'm not actually, Your Honor, I 22 


think that was a miscommunication last hearing that's 23 


actually a four-part test and you asked me, there's no, 24 


what you said to me is Ms. Forrest, there's no agreement 25 


JA1146







pp 


 8 


here, and I said well I think there is an agreement, and 1 


you said well that doesn't matter.  We had a conversation 2 


that under the restatement in D.C. Law, and I can give you 3 


a case --   4 


  THE COURT:  No, I don't need to get into that, 5 


but here's my –- what I understood is that there was an 6 


agreement between Sidley Austin and APA that any issues 7 


regarding their contract would use Illinois Law.  My point 8 


was, Mr. Donovan, et. al., were not part of that 9 


arrangement.  So your clients were not covered by the 10 


agreement between the two of them that disputes regarding 11 


this report, would be examined under Illinois law. 12 


  MS. FORREST:  I understood your point, it's a 13 


four-part test under D. C. law. 14 


  THE COURT:  So is my understanding of the 15 


situation correct that you're basing your argument on a 16 


contract arrangement to which your clients were not a 17 


part? 18 


  MS. FORREST:  It's part of the analysis, but I'm 19 


not basing it on that, no.   20 


  THE COURT:  Well let me try to understand.  Were 21 


your clients part of that agreement between APA and Sidley 22 


regarding the applicability of the ongoing law? 23 


  MS. FORREST:  I think that's complicated because 24 


you ordered that Sidley was entitled to arbitrate on the 25 
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basis of that agreement. 1 


  THE COURT:  But the arbitration arises, none of 2 


your clients at this point were APA employees.   3 


  MS. FORREST:  That's correct. 4 


  THE COURT:  And the fact that there's 5 


arbitration going on, relates to their status as APA 6 


employees independently of what the conflict between them 7 


and the APA would have been about.  It could have been 8 


about they were using too many pencils, right? 9 


  MS. FORREST:  Correct. 10 


  THE COURT:  So I am correct that your three 11 


remaining clients were not part of the contractual 12 


agreement between the APA and Sidley Austin? 13 


  MS. FORREST:  I think that's right, yes.  14 


  THE COURT:  Okay. 15 


  MS. FORREST:  But my point is, Your Honor, and I 16 


agree with that analysis, I think that's only one part of 17 


a four factor test under D. C. Law. 18 


  THE COURT:  Okay. 19 


  MS. FORREST:  And then I've got a comparison, 20 


what was filed and manned, my able-bodied co-counsel, 21 


being lead plaintiff's counsel in that case, we have 22 


experience from that case here, about how much they've 23 


filed.  So that's why I'm justifying 89 pages, Your Honor. 24 


  THE COURT:  That's fine. 25 
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  MS. FORREST:  Thank you. 1 


  MR. HENTOFF:  Your Honor, may I address the page 2 


limits.  I think we may be find if the Court is fine.  I 3 


think just for clarity, I'd like to address each brief, 4 


each set of briefs. 5 


  THE COURT:  Yes, sir. 6 


  MR. HENTOFF:  Okay, so the first is the 7 


plaintiff's motion to hold the Anti-Slapp Act void and 8 


unconstitutional.  So on that one, Sidley and A. Pierre 9 


are going to file a joint opposition, and then the 10 


District of Columbia will be filing its own opposition.  11 


We're not seeking a page extension, and we have no 12 


objection to the number of pages that plaintiffs request 13 


for their consolidated reply. 14 


  THE COURT:  All right.   15 


  MR. HENTOFF:  Which I believe plaintiffs have 16 


requested 15 pages.   17 


  MS. FORREST:  So you're filing 30 jointly? 18 


  MR. HENTOFF:  Our plan is to file 15 in the 19 


joint brief.   20 


  THE COURT:  That's what I understood your plan 21 


to be.  Fifteen is the same number of pages that the 22 


District of Columbia is using, so that's fine. 23 


  MR. HENTOFF:  And as I say, we don't object to 24 


15 pages for the plaintiff's consolidated reply, so I 25 
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think that takes care of that one.   1 


  THE COURT:  Right. 2 


  MR. HENTOFF:  So then we've got plaintiff's 3 


opposition to the two Anti-Slapp motions directed to count 4 


11 of the supplemental complaint.  Plaintiffs have asked 5 


for, said they'll do 30 pages, we have no objection to 6 


that.  We would like, I guess we'd prefer to have up to 15 7 


pages each and try to go well under that, if we can.  So 8 


that would be 15 pages for the Sidley reply, and 15 pages 9 


for the APA reply. 10 


  THE COURT:  So you don't anticipate a joint 11 


reply? 12 


  MR. HENTOFF:  Yes, Your Honor, our only joint 13 


reply is with regard to the motion to invalidate the D. C. 14 


Anti-Slapp Act.  Because with regard to the other motions, 15 


the other motions involve what did Sidley do and then 16 


separately, what did APA do, so they address different 17 


issues.  So Your Honor, we have no objection to the 18 


plaintiffs getting 89 pages. 19 


  THE COURT:  Okay. 20 


  MR. HENTOFF:  We of course, don't know what's 21 


going to be in there and I guess I would propose the 22 


following.  We think it's in our own interest to write 23 


briefs that are as concise as possible, but if we could 24 


have up to, each have up to half of that, which would 25 
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let's say be 44 pages available for our reply briefs, we 1 


will try to write reply briefs that are well below that 2 


number.  3 


  THE COURT:  Okay.  Let's go to where we started. 4 


You're proposing 30 pages each in terms of the reply to 5 


the plaintiff's consolidated opposition to the defendants 6 


Anti-Slapp motions? 7 


  MR. HENTOFF:  So if this is the reply to the 8 


Anti-Slapp motions that we filed in November --   9 


  THE COURT:  Yes, right. 10 


  MR. HENTOFF:  Yes, we'd be proposing 44 pages 11 


each to respond to the 89 page opposition. 12 


  THE COURT:  Okay, no I'm still, you're talking 13 


about, I'm looking here at the sheet that Ms. Forrest 14 


provided.   15 


  MR. HENTOFF:  Okay. 16 


  THE COURT:  And I'm on number two. 17 


  MR. HENTOFF:  Oh, that would be, I'm sorry, 15 18 


pages each, 15.   19 


  THE COURT:  Fifteen pages each, any objection, 20 


Ms. Forrest? 21 


  MS. FORREST:  No objection. 22 


  THE COURT:  Okay, so it's 15 each for number 23 


two.  Let's move onto number three. 24 


  MR. HENTOFF:  So number three would be 44 pages 25 
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each, Your Honor. 1 


  THE COURT:  For the reply? 2 


  MR. HENTOFF:  Correct. 3 


  THE COURT:  Ms. Forrest? 4 


  MS. FORREST:  I don't have an objection, Your 5 


Honor, but also, I just want to remind the Court that you 6 


said very clearly, no sur-replies, so we don't expect any 7 


new arguments and new evidence to be introduced in either 8 


one of those replies. 9 


  THE COURT:  Absolutely. 10 


  MS. FORREST:  Thank you. 11 


  MR. HENTOFF:  Your Honor, we don't intend to, 12 


there might be ultimately disagreement about what counts 13 


as being new, but we'll just have to address it at the 14 


time.   15 


  THE COURT:  Sounds good. 16 


  MR. HENTOFF:  Thank you, Your Honor. 17 


  THE COURT:  I thank you.  Ms. Forrest?  18 


  MS. FORREST:  I have nothing more for you, Your 19 


Honor. 20 


  THE COURT:  Okay, let me see, and so all of this 21 


will have been filed by December the 13th, correct? 22 


  MS. FORREST:  Correct, Your Honor.  So November 23 


15th is your first date.  You'll be getting the first big 24 


load of paper, and then -– I don't know how you read your 25 
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motions, but the second you'll be getting then December 1 


13th, and that will be just their replies, our reply to 2 


the void and unconstitutional motion. 3 


  THE COURT:  Okay, very well.  When would you 4 


like to schedule, I assume oral arguments, if you will?  5 


When would you like to do that?  Or do you want me to just 6 


rule off paper?  You live in California, you have to 7 


travel from one coast to the other. 8 


  MS. FORREST:  That's all right, Your Honor, 9 


thank you. 10 


  THE COURT:  Do you want some sort of hearing 11 


where I can ask you any questions, and you can supplement 12 


or focus the arguments that you've made in writing?  Okay, 13 


everybody's nodding their head yes.  Let the record 14 


reflect everybody's saying yes.  Okay.  When would you 15 


like to do that? 16 


  MS. FORREST:  I think that depends a little bit 17 


on your schedule, Your Honor, because my hunch is, you're 18 


going to want plenty of time to read.  I don't know if you 19 


know yet, if you're going to stay in this session. 20 


  THE COURT:  I'm not going anywhere. 21 


  MS. FORREST:  Oh, you're not, okay.   22 


  THE COURT:  The week of January 27th? 23 


  MS. FORREST:  That's fine, can I just give one 24 


caveat.  We have new co-counsel, Mr. Clair will be with me 25 
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and I need to just double check his schedule, Your Honor. 1 


  THE COURT:  Okay. 2 


  MS. FORREST:  Okay, if you want to give me a 3 


tentative date, I'll touch base, and if it's inaccurate,  4 


I'll endeavor, if it's okay with you to give three 5 


additional dates with co-counsel and deliver those to 6 


chambers if that's okay. 7 


  THE COURT:  Sure, pretty much any Friday 8 


afternoon between January 31st and February 28th is 9 


available beginning at 2 o'clock.  So confer, and let me 10 


know if any of those Fridays work for you.  If they don't 11 


we can go into March.  As you can imagine, Monday through 12 


Thursday are reserved primarily for trials. 13 


  MS. FORREST:  Understood.  One other question, 14 


Your Honor, if we're done with that. 15 


  THE COURT:  Sure. 16 


  MS. FORREST:  So we'll get three dates and call 17 


chambers together? 18 


  MR. HENTOFF:  That's good. 19 


  MS. FORREST:  Pursuant to Rule 5, we're supposed 20 


to deliver hard copies of anything over 25 pages to the 21 


Court, sorry to the Clerk.  When we've done that to the 22 


Clerk the Court said send it to chambers. 23 


  THE COURT:  Just bring it to me, just bring it 24 


to me. 25 
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  MS. FORREST:  Yes, and I was going to ask you if 1 


you really want hard copies given your preference 2 


expressed in the last hearing. 3 


  THE COURT:  Yes. 4 


  MS. FORREST:  Okay. 5 


  THE COURT:  I might not always have access to a 6 


computer when I'm reading your materials. 7 


  MS. FORREST:  Happy to do it, will do.  I have 8 


nothing further, Your Honor. 9 


  THE COURT:  Are you sure? 10 


  MS. FORREST:  I can always say more, Your Honor, 11 


as I'm sure you're aware, but I have nothing more today. 12 


  THE COURT:  Sounds good. 13 


  MS. FORREST:  Thank you. 14 


  THE COURT:  Mr. Hentoff, anything else? 15 


  MR. HENTOFF:  Nothing, Your Honor. 16 


  THE COURT:  Ms. Wahl? 17 


  MS. WAHL:  Although I spoke brilliantly today, 18 


Your Honor, I appreciate your time. 19 


  THE COURT:  Thank you, likewise, have a good 20 


weekend. 21 


  MS. FORREST:  Thank you. 22 


  MR. HENTOFF:  Thank you, Your Honor. 23 


  (Thereupon, the proceedings were concluded.) 24 


 25 
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KeyCite Yellow Flag - Negative Treatment
 On Reconsideration Church of Scientology Intern. v. Time Warner, Inc.,
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903 F.Supp. 637
United States District Court,


S.D. New York.


CHURCH OF SCIENTOLOGY
INTERNATIONAL, Plaintiff,


v.
TIME WARNER, INC., Time Inc. Magazine
Company, and Richard Behar, Defendants.


No. 92 Civ. 3024 (PKL).
|


Nov. 14, 1995.


Synopsis
Religious group which had been subject of magazine article
brought defamation action against magazine, publisher, and
author, and defendants moved for summary judgment. The
District Court, Leisure, J., held that: (1) statements that group
survived by intimidating members in Mafia-like manner and
that opponents of group often find themselves harassed or
threatened, quotation of individual who described group as
cult, and description of investigation by father whose child
had committed suicide after being group member were not
made with actual malice under New York Times  standard, but
(2) issue of whether statement that source of funds for group
was notorious Canadian stock exchange was made with actual
malice was for jury.


Granted in part and denied in part.


Attorneys and Law Firms


*639  Morrison Cohen Singer & Weinstein, LLP, New York
City (Jonathan W. Lubell, Jonathan M. Plissner, of counsel),
for Plaintiff.


Cahill Gordon & Reindel, New York City (Floyd Abrams,
Dean Ringel, of counsel), for Defendants.


Opinion


LEISURE, District Judge:


Plaintiff Church of Scientology International (“CSI”) brought
this action to recover for damages allegedly suffered from
the publication of false and defamatory statements concerning
CSI in the cover story of the May 6, 1991 issue of
Time magazine. Defendants Time Warner, Inc., Time Inc.
Magazine Company, and Richard Behar (collectively “Time”)
move this Court for summary judgment, pursuant to Federal
Rule of Civil Procedure 56, on the grounds that they
lacked *640  actual malice in publishing the article about
CSI, an admitted public figure. See Plaintiff's Response to
Defendants' First Set of Requests for Admission to Plaintiff.
For the reasons stated below, defendants' motion is granted in
part and denied in part.


DISCUSSION


 “Summary judgment is proper only if, viewing all evidence
in the light most favorable to the nonmoving party, there is
no genuine issue of material fact” as to an essential element
of a claim. Buttry v. General Signal Corp., 68 F.3d 1488,
1492 (2d Cir.1995). A public figure suing for libel must
prove, as one of the essential elements of the claim, that
the defendant published the material with actual malice, i.e.,
actual knowledge of its falsity or with serious subjective
doubts as to its truth. See New York Times Co. v. Sullivan,
376 U.S. 254, 279–80, 84 S.Ct. 710, 725–26, 11 L.Ed.2d
686 (1964); St. Amant v. Thompson, 390 U.S. 727, 731–32,
88 S.Ct. 1323, 1325–26, 20 L.Ed.2d 262 (1968). The First
Amendment further requires that the plaintiff prove actual
malice with clear and convincing evidence. See id. Therefore,
“there is no genuine issue if the evidence presented in the
opposing affidavits is of insufficient caliber or quantity to
allow a rational finder of fact to find actual malice by clear and
convincing evidence.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 254, 106 S.Ct. 2505, 2513, 91 L.Ed.2d 202 (1986).


 Although a defendant's state of mind is at issue in a libel
case covered by New York Times, that fact alone cannot
preclude summary judgment, for First Amendment protection
cannot be emasculated by unwillingness on the part of a court
to grant summary judgment where “affirmative evidence
of the defendant's state of mind” is lacking. A libel suit
cannot be allowed to get to the jury, at enormous expense
to the defendant, based on mere assertions of malice by
the plaintiff. Cf. St. Surin v. Virgin Islands Daily News,
Inc., 21 F.3d 1309, 1318 (3d Cir.1994) (“Summary judgment
for the publisher is quite often appropriate because of the
difficulty a public official has in showing ‘actual malice.’
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”). Indeed, without judicious use of summary judgment to
dispose of libel suits, “the threat of being put to the defense
of a lawsuit ... may be as chilling to the exercise of First
Amendment freedoms as fear of the outcome of the lawsuit
itself.” Immuno AG. v. Moor–Jankowski, 74 N.Y.2d 548,
561, 549 N.E.2d 129, 135, 549 N.Y.S.2d 938, 944 (1989)
(internal quotation marks omitted), vacated, 497 U.S. 1021,
110 S.Ct. 3266, 111 L.Ed.2d 776 (1990), adhered to, 77
N.Y.2d 235, 567 N.E.2d 1270, 566 N.Y.S.2d 906 (1991),
cert. denied, 500 U.S. 954, 111 S.Ct. 2261, 114 L.Ed.2d
713 (1991). Because the freedoms guaranteed by the First
Amendment are designed to ensure that debate, not litigation,
is vigorous, the subjective nature of the test of liability


cannot create a bar to summary disposition of libel suits.1


See McLee v. Chrysler Corp., 38 F.3d 67, 68 (2d Cir.1994)
(ruling that district court's view—that summary judgment was
unavailable in discrimination cases where employer's intent
was at issue—was unsupportable). Indeed, this Court finds
little to distinguish silence enforced by oppressive litigation
from “silence coerced by law—the argument of force in its
worst form.” Whitney v. California, 274 U.S. 357, 375–76,
47 S.Ct. 641, 648–49, 71 L.Ed. 1095 (1927) (Brandeis, J.,
concurring).


 In addition, the Court must “consider this case against
the background of a profound national commitment to
the principle that debate on public issues should be
uninhibited, *641  robust, and wide-open, and that it may
well include vehement, caustic, and sometimes unpleasantly
sharp attacks.” New York Times Co., 376 U.S. at 270, 84 S.Ct.
at 720. As quoted in New York Times,


“In the realm of religious faith, and in that of political
belief, sharp differences arise. In both fields the tenets of
one man may seem the rankest error to his neighbor. To
persuade others to his own point of view, the pleader, as
we know, at times, resorts to exaggeration, to vilification of
men who have been, or are, prominent in church or state,
and even to false statement. But the people of this nation
have ordained in the light of history, that, in spite of the
probability of excesses and abuses, these liberties are, in
the long view, essential to enlightened opinion and right
conduct on the part of the citizens of a democracy.”


Id. at 271, 84 S.Ct. at 721 (quoting Cantwell v. Connecticut,
310 U.S. 296, 310, 60 S.Ct. 900, 906, 84 L.Ed. 1213 (1940)).
Because sharp disagreement is essential to robust debate
about important issues, “[a]ctual malice under the New York
Times standard should not be confused with the concept of
malice as an evil intent or a motive arising from spite or


ill will.” Masson v. New Yorker Magazine, Inc., 501 U.S.
496, 510, 111 S.Ct. 2419, 2429, 115 L.Ed.2d 447 (1991).
The speaker's belief in his statements, even his exaggerations,
enhances, rather than diminishes, the likelihood that they are
protected from libel attack by the First Amendment. Only
where the speaker himself lacks this conviction, where the
speaker entertains serious doubt as to the veracity of his
statements, is the false statement actionable. See St. Amant,
390 U.S. at 731, 88 S.Ct. at 1325.


 As a threshold matter, then, the Court considers plaintiff's
assertions that Behar, after publishing an article in Forbes
critical of the church,


targeted the Church with a fixed view of it as a ‘destructive
cult.’ In the next five years, through the publication of
his article in the May 6, 1991 issue of Time, Behar
refined his focus—gathering negative information from
Scientology adversaries and proposing anti-Church articles
—while never changing any view about the Church, never
accepting anything a Scientologist said and uniformly
ignoring anything positive he learned about the Church.


Plaintiff's Memorandum of Law in Opposition to Defendants'
Motion for Summary Judgment at 2. As noted, malice in
the sense of hatred or ill-will is often indicative of lack
of the actual malice required under New York Times, and
therefore would tend to undermine, not support, plaintiff's
case. In addition, “reckless conduct is not measured by
whether a reasonably prudent man would have published, or
would have investigated before publishing.” St. Amant, 390
U.S. at 731, 88 S.Ct. at 1325. However, the combination of
inadequate investigation with bias on the part of the publisher
can give rise to an inference of actual malice. See Harte–
Hanks Communications, Inc. v. Connaughton, 491 U.S. 657,
682, 109 S.Ct. 2678, 2693, 105 L.Ed.2d 562 (1989). With a
showing of an extreme departure from standard investigative
techniques, bias of the reporter becomes relevant to explain
this extreme departure as more than mere carelessness—
rather as purposeful avoidance of the truth. Plaintiff therefore
devotes much of its opposition to the motion to attempting to
demonstrate Behar's predetermined bias toward the church.
However, plaintiff has failed to demonstrate the correlative
circumstance of inadequate investigation to make its evidence
of bias probative of actual malice, rather than probative of
lack thereof. Without a showing of inadequate investigation,
bias merely confirms the publisher's firmly-held belief in the
allegedly defamatory statements.


 With these principles in mind, the Court considers
each allegedly libelous statement individually to determine
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whether a rational finder of fact could find actual malice
by clear and convincing evidence. See Tavoulareas v. Piro,
817 F.2d 762, 794 (D.C.Cir.) (en banc ) (“[D]efamation
plaintiffs cannot show actual malice in the abstract; they
must demonstrate actual malice in conjunction with a false
defamatory statement.” (emphasis in original)), cert. denied,
484 U.S. 870, 108 S.Ct. 200, 98 L.Ed.2d 151 (1987).


*642  A. Statements Set Forth at ¶ 40
Paragraph 40 of the complaint sets forth several statements
alleged to be false and defamatory. (The text of the sentences
as they appear in the article is set forth below; the portions
quoted in the complaint are underlined.)


1. “In reality the church is a hugely profitable global racket
that survives by intimidating members and critics in a
Mafia-like manner.”


2. “Says Cynthia Kisser, the [Cult Awareness] network's
Chicago-based executive director: ‘Scientology is quite
likely the most ruthless, the most classically terroristic, the
most litigious and the most lucrative cult the country has
ever seen. No cult extracts more money from its members.’
”


3. “Those who criticize the church—journalists, doctors,
lawyers and even judges—often find themselves engulfed
in litigation, stalked by private eyes, framed for fictional
crimes, beaten up or threatened with death.”


1. Mafia–Like Intimidation
 Time relied on many sources as the basis for its belief
that “the church ... survives by intimidating members and
critics in a Mafia-like manner.” None of these sources is
so obviously incredible that a reasonable jury could infer
from Time's reliance on them knowledge of falsity or
subjective doubt as to veracity. See St. Amant, 390 U.S. at
732, 88 S.Ct. at 1326; cf. id. (“Professions of good faith
will be unlikely to prove persuasive, for example, where a
story is fabricated by the defendant, is the product of his
imagination, or is based wholly on an unverified anonymous
telephone call.”). Compare Harte–Hanks, 491 U.S. at 691,
109 S.Ct. at 2697 (“The hesitant, inaudible, and sometimes
unresponsive and improbable tone of Thompson's answers
to various leading questions raise obvious doubts about her
veracity.”). On the contrary, Behar relied on affidavits from
former high-ranking Scientologists, newspaper and periodical
articles, interviews and personal experience, and published
court opinions, often issued after the benefit of adversarial


presentation of testimony, which supported his professed
belief that CSI intimidated critics and members. See Affidavit
of Richard Behar (“Behar Aff.”) ¶¶ 28–61. The Court finds
that based on this evidence, no reasonable jury could find that
CSI had proven by clear and convincing evidence that Time
either knew or entertained serious doubts that the statement
was false.


2. Most Ruthless, Classically Terroristic Cult
 This statement appeared in the article in the form of a
quotation from Cynthia Kisser, executive director of the Cult
Awareness Network. “Repetition of another's words does
not release one of responsibility if the repeater knows that
the words are false or inherently improbable, or there are
obvious reasons to doubt the veracity of the person quoted
or the accuracy of his reports.” Goldwater v. Ginzburg,
414 F.2d 324, 337 (2d Cir.1969), cert. denied, 396 U.S.
1049, 90 S.Ct. 701, 24 L.Ed.2d 695 (1970). Based on the
material supporting Behar's statement regarding Mafia-like
intimidation, see Behar Aff. ¶¶ 28–61; see also id. ¶¶ 62–
67, Behar's repetition of Kisser's statement was not done
with knowledge that the statement was false or inherently
improbable. Nor are there obvious reasons to doubt Kisser's
veracity. There is no doubt that her views are deeply opposed
to CSI's views, and each likely regards the other's conduct
as reprehensible if not criminal, see Farny Aff. ¶ 98, but
such sharp disagreement and Kisser's obvious antagonistic
relationship with Scientology does not amount to an obvious
reason to doubt her veracity. On the contrary, as executive
director of an organization dedicated to studying so-called
cults, her judgment as to CSI's ruthlessness and terroristic
practices likely carried credence with Behar. See id. ¶ 62. The
Court therefore finds that a reasonable jury could not find that
plaintiff had demonstrated actual malice on the part of Time in
publishing this statement by clear and convincing evidence.


3. Journalists, Doctors, Lawyers, and Judges Framed, Beaten
Up, or Threatened with Death
 In light of Behar's beliefs regarding his own experiences
with Scientology, the *643  admitted harassment of Paulette
Cooper by Scientology's Guardian's Office (which has been
disbanded), and the other sources relied on by Behar, see
Behar Aff. ¶¶ 85–93, the Court finds no evidence that Behar
made the statement regarding journalists with actual malice.
Similarly, there are not “obvious reasons to doubt” Behar's
sources for his statement regarding doctors, lawyers, and
judges. See St. Amant, 390 U.S. at 732, 88 S.Ct. at 1326.
Although Behar does not have convincing evidence to link



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987040013&pubNum=350&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987040013&pubNum=350&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987126227&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131170&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_1326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1326

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131170&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_1326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1326

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989093292&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_2697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2697

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989093292&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_2697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2697

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969102574&pubNum=350&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_337&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_337

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969102574&pubNum=350&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_337&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_337

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970202318&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970202318&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131170&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_1326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1326





Church of Scientology Intern. v. Time Warner, Inc., 903 F.Supp. 637 (1995)
24 Media L. Rep. 1044


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4


CSI with many of the strange incidents befalling these groups
of people in conflict with Scientology, that fact alone does
not allow a reasonable jury to conclude that Behar entertained
doubts as to the veracity of his statement that these incidents
are linked to CSI. Compare id. at 732, 88 S.Ct. at 1326 (good
faith unlikely where story is fabricated by defendant, based on
his imagination, or based on unverified anonymous telephone
call). Therefore, the Court finds that no reasonable jury could
find by clear and convincing evidence that Time published the
above statement with actual malice.


B. Statements Set Forth at ¶ 58
CSI challenges the following as false and defamatory:


“THE LOTTICKS LOST THEIR SON, Noah, who jumped
from a Manhattan hotel clutching $171, virtually the only
money he had not yet turned over to Scientology. His
parents blame the church and would like to sue but are
frightened by the organization's reputation for ruthlessness.


“His death inspired his father Edward, a physician, to
start his own investigation of the church. ‘We thought
Scientology was something like Dale Carnegie,’ Lottick
says. ‘I now believe it's a school for psychopaths. Their so-
called therapies are manipulations. They take the best and
brightest people and destroy them.’


“It was too late. ‘From Noah's friends at Dianetics' read
the card that accompanied a bouquet of flowers at Lottick's
funeral. Yet no Scientology staff members bothered to
show up.”


 The primary sources relied on by Behar for these statements
are the parents of Noah Lottick. The Lotticks affirmed
the accuracy of each statement in the article. See Reply
Memorandum of Law in Further Support of Defendants'
Motion for Summary Judgment (“Def.'s Reply”) at 12.
Furthermore, the Lotticks are not obviously lacking in
credibility, and the statements are not inherently improbable.
Nevertheless, Behar made a thorough investigation of this
aspect of his article by discussing it with various persons
who knew Noah. Although Behar can be criticized for not
interviewing Fred Lemons, an active Scientologist, asserted
Scientology staff member, and former roommate of Noah
Lottick, this omission is not such that it might raise an
inference of purposeful avoidance of the truth. Cf. Harte–
Hanks, 491 U.S. at 682, 109 S.Ct. at 2693 (“[W]hile denials
coming from Connaughton's supporters might be explained
as motivated by a desire to assist Connaughton, a denial


coming from [the uninterviewed] Stephens would quickly
put an end to the story.”). Any information to be gleaned
from Lemons might be expected to be similar to, though
less authoritative than, information that might be obtained
from the director of the Scientology Dianetics Center, whom
Behar twice attempted to contact. See Behar Aff. ¶ 106. In
short, besides minor omissions in investigation, from which
no inference of purposeful avoidance of the truth could
reasonably be drawn, (even combined with Behar's alleged
bias, see supra ) CSI has not produced evidence such that a
reasonable jury could find by clear and convincing evidence
that Behar published the statements with actual malice. On
the contrary, as reflected in Behar's notes from one of his
conversations with the Lotticks, it appears that Noah had
spent the money to which he had access, that Dr. Lottick had
concluded that Scientology therapies were manipulations, and


that no Scientology staff members attended the funeral.2 See
Affidavit of Jonathan W. Lubell, Esq., at Ex. 41. Therefore,
the Court *644  finds that no reasonable jury could find by
clear and convincing evidence that Time published the above
statement with actual malice.


C. Statements Set Forth at ¶ 45
Of the statements set forth at paragraph 45 of the complaint,
pursuant to this Court's ruling of November 23, 1992, only
the following remains at issue:


“Scientology denies any tie to the Fishman Scam, a
claim strongly disputed by both Fishman and his longtime
psychiatrist, Uwe Geertz, a prominent Florida hypnotist.
Both men claim that when arrested, Fishman was ordered
by the church to kill Geertz and then do an ‘EOC,’ or end
of cycle, which is church jargon for suicide.”


 Behar relied on Steven Fishman, Uwe Geertz, Fishman's
psychologist, Marc Nurik, Fishman's former counsel, Vicki
Aznaran, a former Scientologist, and Robert Dondero, the
assistant United States Attorney who prosecuted Fishman
for stock fraud. Although Fishman in many respects is not
highly credible, based on the corroboration of aspects of his
claims by other sources, this Court finds that his claims are
not obviously incredible. Cf. St. Amant, 390 U.S. at 732, 88
S.Ct. at 1326 (good faith unlikely where unverified reliance
on obviously incredible source). Specifically, Behar relied
on Geertz's evaluation of Fishman's claims, Vicki Aznaran's
corroboration of Fishman and Geertz's claims regarding the
length of Fishman's involvement with the church, the depth
of knowledge of Scientology that Fishman demonstrated,
and the corroboration of certain claims by Robert Dondero.
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The fact that Dondero did not believe Fishman's claims does
not undermine Behar's belief because Dondero was at the
time prosecuting Fishman, and that prosecution would be
undermined by accepting Fishman's account of Scientology's
involvement with Fishman. Cf. Harte–Hanks, 491 U.S. at
682, 109 S.Ct. at 2693 (denials coming from interested
witnesses would not cause reporter to question veracity of
allegations). Therefore, the Court finds that no reasonable
jury could find by clear and convincing evidence that Time
published the above statement with actual malice.


D. Statements Set Forth in ¶ 52
 Of the statements set forth at paragraph 52 of the complaint,
pursuant to this Court's ruling of November 23, 1992, only
the following remains at issue:


“One source of funds for the Los Angeles-based church is
the notorious, self-regulated stock exchange in Vancouver,
British Columbia, often called the scam capital of the
world.”


The Court finds that a reasonable jury could find by clear and
convincing evidence that Time published the above statement
with actual malice.


CONCLUSION


For the reasons stated above, defendants' motion for summary
judgment is HEREBY DENIED as to the statement set forth
at paragraph 52 of the complaint, and HEREBY GRANTED
as to all other statements.


SO ORDERED.


All Citations


903 F.Supp. 637, 24 Media L. Rep. 1044


Footnotes
1 In this respect, the Court notes that both debate and litigation have been vigorous in the case at bar. CSI published an


80–page rebuttal to the Time article, which it distributed to church members, business leaders, and political figures. See
Memorandum of Law in Support of Defendants' Motion for Summary Judgment (“Def.'s Memo.”) at 3. In addition, CSI
published a series of full-page advertisements in USA Today challenging the article and Time's accuracy and biases in
publishing it. See id.; Affidavit of Lynn R. Farny (“Farny Aff.”) ¶ 16, Exs. 14, 15. The discovery in this case has been
extensive, even though discovery has not yet been directed to the issue of truth or falsity. For example, Richard Behar,
the author of the article, was deposed for 16 ½ days over a 12 month period. See Def.'s Memo. at 4. The submissions to
the Court in support of or in opposition to this motion consist of thousands of pages of memoranda, affidavits, and exhibits.


2 Although CSI asserts that Fred Lemons is a staff member, there is no evidence that Behar knew this fact. In addition, if
Behar were trying to avoid this fact, he would not have contacted the Scientology center.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989093292&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_2693&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2693

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989093292&pubNum=708&originatingDoc=I3e8049a3564411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_708_2693&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2693



		Previous Document






Boley v. Atlantic Monthly Group, 950 F.Supp.2d 249 (2013)
41 Media L. Rep. 2119


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1


950 F.Supp.2d 249
United States District Court,


District of Columbia.


George S. BOLEY, Plaintiff,
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ATLANTIC MONTHLY GROUP,
and Jeffrey Goldberg, Defendants.
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June 25, 2013.


Synopsis
Background: Liberian public official brought defamation
action against national correspondent for magazine.
Correspondent filed special motion to dismiss under the
District of Columbia Anti–SLAPP Act.


Holdings: The District Court, Reggie B. Walton, J., held that:


correspondent made prima facie showing that statements his
statements were protected;


statements regarding administrative charging of official were
protected by fair report privilege;


statements regarding atrocities ordered by official's
organization were protected by the fair report privilege;


public official was a limited public figure; and


statements that official was a “warlord” were not false or
made with actual malice.


Motion granted.


Attorneys and Law Firms


*252  George S. Boley, Irvington, NJ, pro se.


Constance Morrow Pendleton, Laura Rose Handman, Micah
J. Ratner, Davis, Wright & Tremaine, LLP, Washington, DC,
for Defendants.


MEMORANDUM OPINION


REGGIE B. WALTON, District Judge.


Plaintiff George S. Boley, proceeding pro se, brings this
defamation action against the Atlantic Monthly Group, Inc.
(the “Atlantic Group”) and one of its employees, Jeffrey
Goldberg. See Complaint (“Compl.”) ¶¶ 20–32. Currently
before the Court is the defendants' motion to dismiss pursuant
to Federal Rule of Civil Procedure 12(b)(6) and special
motion to dismiss *253  under the District of Columbia Anti–
Strategic Lawsuits Against Public Participation Act of 2010
(the “Anti–SLAPP Act”), D.C.Code § 16–5502(a) (2012).


Upon careful consideration of the parties' submissions,1 the
Court concludes for the following reasons that the defendants'
special motion to dismiss must be granted.


I. Background


Boley was formerly a public official in the Republic of
Liberia, where he held positions including “Minister of
State, Minister of Education and Minister of Post and
Telecommunications.” Compl. ¶ 4. He also served as
chairman of the Liberia Peace Council during the Liberian
Civil War in the early 1990s, a group which Boley claims
sought “to find an amicable end to the civil war.” Id. ¶ ¶ 16, 18.


The Atlantic Group publishes a monthly magazine, The
Atlantic, which is widely distributed in print and online. Id. ¶
5. Goldberg is a national correspondent for The Atlantic. Id.
¶ 6.


Goldberg made comments about Boley in two separate
articles published on The Atlantic's website on January 27,
2010, and February 11, 2010. See id. ¶¶ 20–21. Boley's
complaint excerpts the following passage from the January
27, 2010 article:


Some news out of New York. George Boley, a warlord
I first met when covering the Liberian civil war in the
mid–90s, and who later moved to New York, was arrested
January 15th by U.S. Immigration and Customs and is now
sitting in a jail cell in upstate Batavia. So far, he's being
charged administratively, with lying in order to gain entry
into the U.S., and with committing extrajudicial killings
while in another country. Other branches of Homeland



http://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I985BDFC242B311DDA5520014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0167494101&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329969201&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0119712501&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0429077601&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0429077601&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0167494101&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR12&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-5502&originatingDoc=I7eb0e679dd9e11e28503bda794601919&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4





Boley v. Atlantic Monthly Group, 950 F.Supp.2d 249 (2013)
41 Media L. Rep. 2119


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2


Security, I've been told, are looking at charging him with
actual war crimes, which is a good thing, because he
belongs in the Hague with his fellow warlord, Charles
Taylor.


... I knew, from firsthand observation, that his organization,
the grossly-misnamed Liberian Peace Council, recruited
and armed child soldiers; fed them drugs; and ordered them
to rape and kill.


Id. ¶ 20 (citing Jeffrey Goldberg, George
Boley, Liberian Warlord, Is Finally Under
Arrest, The Atlantic (Jan. 27, 2010), http://
www.theatlantic. com/international/archive/2010/01/george-
boley-liberian-warlord-is-finally-under-arrest/34330/ (last
visited June 11, 2013) (“January 27, 2010 article”)).
The complaint also excerpts the following passage from
Goldberg's February 11, 2010 article, in which Goldberg
commented on a separate story discussing an alleged
relationship between a controversial Liberian figure, Charles
Taylor, and Reverend Pat Robertson:


You should pardon the expression, but, Christ. Charles
Taylor is an evil man, more evil than my own personal


Liberian warlord, George Boley.[[[2] I suppose I shouldn't
be surprised by Pat Robertson, but this is fairly
unbelievable.


Id. ¶ 21 (citing Jeffrey Goldberg, Pat Robertson, Friend
of Warlords, The Atlantic *254  (Feb. 11, 2010), http://
www.theatlantic. com/international/archive/2010/02/ pat-
robertson-friend-of-warlords/35750/ (last visited June 11,
2013) (“February 11, 2010 article”)). Alleging that the
foregoing statements were defamatory, Boley instituted this
action on January 22, 2013, asserting common law claims
against the defendants for defamation per se and defamation
per quod. See id. §§ 22–32.


The defendants have now filed a motion to dismiss under
Rule 12(b)(6) and a special motion to dismiss under the Anti–
SLAPP Act, which authorizes the preliminary dismissal of
meritless defamation lawsuits challenging speech on matters
of public concern. Because the Anti–SLAPP Act instructs
courts to address special motions to dismiss on an expedited
basis, see D.C.Code § 16–5502(d), the Court gives that


motion priority and will address it first.3


II. Special Motion to Dismiss under the Anti–SLAPP Act


A. Applicability of the Anti–SLAPP Act in Federal
Diversity Actions
As a threshold matter, Boley argues that the Anti–SLAPP
Act's special motion to dismiss provisions do not apply in
federal proceedings where, as here, the court's jurisdiction is
based on diversity. Pl.'s Opp'n at 22; see Compl. ¶ 1 (invoking
the Court's diversity jurisdiction). He relies exclusively on 3M
Co. v. Boulter, in which another member of this Court held
that the Anti–SLAPP Act “squarely attempts to answer the
same question that [Federal Rules of Civil Procedure] 12 and
56 cover and, therefore, cannot be applied in a federal court
sitting in diversity.” 842 F.Supp.2d 85, 102 (D.D.C.2012)
(Wilkins, J.).


While thoroughly reasoned, 3M Co. conflicts with the weight
of authority. Indeed, three federal circuit courts have deemed
it necessary to enforce state anti-SLAPP laws in diversity
actions, finding no conflict between those statutes' special
motion to dismiss provisions and Federal Rules of Civil
Procedure 12 and 56. See Godin v. Schencks, 629 F.3d 79, 81
(1st Cir.2010); U.S. ex rel. Newsham v. Lockheed Missiles &
Space Co., 190 F.3d 963, 973 (9th Cir.1999); Henry v. Lake
Charles Am. Press, LLC, 566 F.3d 164, 169 (5th Cir.2009)
(summarily adopting Newsham's reasoning). Finding these
cases persuasive, the Court adopts their reasoning and
therefore will apply the Anti–SLAPP Act's special motion
to dismiss provisions in this case. See Farah v. Esquire
Magazine, Inc., 863 F.Supp.2d 29, 36 n. 10 (D.D.C.2012)
(Collyer, J.) (reaching same conclusion).


B. The Anti–SLAPP Act
The subsection of the Anti–SLAPP Act governing special
motions to dismiss provides in pertinent part:


(a) A party may file a special motion to dismiss any claim
arising from an act in furtherance of the right of advocacy
on issues of public interest within 45 days after service of
the claim.


(b) If a party filing a special motion to dismiss under this
section makes a prima facie showing that the claim at issue
arises from an act in furtherance of the right of advocacy on
issues of public interest, then the motion shall be granted
unless the responding party demonstrates that the claim is
likely to succeed on the merits, in which case the motion
shall be denied.


D.C.Code § 16–5502(a)–(b).
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The “broad” protections afforded by the Act “follow[ ]
‘the lead of other jurisdictions, *255  which have similarly
extended absolute or qualified immunity to individuals
engaged in protected actions' ” by enacting anti-SLAPP laws.
Farah, 863 F.Supp.2d at 36 (quoting Rep. of the D.C. Comm.
on Public Safety and the Judiciary on Bill 18–893 (Nov.
19, 2010) (“Comm. Report”) at 4). These statutes, like the
District of Columbia's Anti–SLAPP Act, reflect a legislative
judgment that


SLAPPs ... have been increasingly utilized over the past
two decades as a means to muzzle speech or efforts to
petition the government on issues of public interest. Such
cases are often without merit, but achieve their filer's
intention of publishing or preventing opposing points of
view, resulting in a chilling effect on the exercise of
constitutionally protected rights. Further, defendants of a
SLAPP must dedicate a substantial[ ] amount of money,
time, and legal resources. The impact is not limited to
named defendants['] willingness to speak out, but prevents
others from voicing concerns as well.


Comm. Report at 1. The Anti–SLAPP Act seeks to address
these concerns “by incorporating substantive rights that allow
a defendant to more expeditiously, and more equitably,
dispense of a SLAPP.” Id.


 In construing the Anti–SLAPP Act, this Court unfortunately
has no guidance from the D.C. Court of Appeals, which,
to date, has not issued a published opinion interpreting the
statute. Where, as here, “the substantive law of the forum
state is uncertain or ambiguous, the job of the federal courts
is carefully to predict how the highest court of the forum state
would resolve the uncertainty or ambiguity.” Travelers Ins.
Co. v. 633 Third Assocs., 14 F.3d 114, 119 (2d Cir.1994).
With this principle in mind, the Court deems it noteworthy
that the Committee Report prepared in connection with the
Anti–SLAPP Act emphasizes that the law was designed
to “follow[ ] the model set forth in a number of other
jurisdictions,” Comm. Report at 1, and that the D.C. Court
of Appeals often accords significant weight to such reports,
see, e.g., Dist. of Columbia v. Place, 892 A.2d 1108, 1113–
15 (D.C.2006). Where appropriate, then, the Court will look
to decisions from other jurisdictions (particularly those from
California, which has a well-developed body of anti-SLAPP
jurisprudence) for guidance in predicting how the D.C. Court
of Appeals would interpret its own anti-SLAPP law.


C. Merits of the Defendants' Motion


1. Prima Facie Showing of Protected Activity
For the defendants' motion to prevail, they must initially make
a “prima facie showing that the claim at issue arises from
an act in furtherance of the right of advocacy on issues of
public interest.” § 16–5502(b). The Act defines an “[a]ct
in furtherance of the right of advocacy on issues of public
interest” to include:


(A) Any written or oral statement made:


(i) In connection with an issue under consideration or
review by a legislative, executive, or judicial body, or
any other official proceeding authorized by law; or


(ii) In a place open to the public or a public forum in
connection with an issue of public interest; or


(B) Any other expression or expressive conduct that
involves petitioning the government or communicating
views to members of the public in connection with an issue
of public interest.


§ 16–5501(1)(A, B). The Act further defines an “[i]ssue
of public interest” to mean “an issue related to health or
safety; environmental, economic, or community well-being;
the District government; a public *256  figure; or a good,
product, or service in the market place.” § 16–5501(3).


 Here, the defendants have made a prima facie showing
that Goldberg's allegedly defamatory statements are protected
under several provisions of the Anti–SLAPP Act. See Defs.'
Mem. at 23–24. To begin with, all of Goldberg's statements
about Boley qualify as “written ... statement[s] made ... [i]n
a place open to the public or a public forum in connection
with an issue of public interest.” § 16–5501(1)(A)(ii). The
Atlantic's website is a “place open to the public,” as anyone
with internet access can view it. See Farah, 863 F.Supp.2d
at 38 (holding that statements in internet blog posting were
“made in a ‘place open to the public or a public forum’
” (quoting § 16–5501(1)(A)). And Goldberg's statements
about Boley concerned an issue of public interest because
Boley is a “public figure.” See § 16–5501(3). Indeed, as
his complaint acknowledges, Boley is a “prominent” former
public servant who held several high-level positions in
the Liberian government and even ran (unsuccessfully) for
President of that country. Compl. ¶¶ 4, 15–16, 19. Although
the Anti–SLAPP Act does not define “public figure,” this
is a term of art in the context of constitutional defamation


law,4 and, as will be explained below, Boley qualifies
as a “limited purpose public figure” under that body of
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law. See infra at 15–17. Even setting aside whether Boley
qualifies as a “public figure,” the Court finds that statements
concerning the alleged commission of war crimes by a former
high-level foreign official and that official's subsequent
arrest, investigation, and administrative charging by federal
authorities are quintessentially matters of public rather than
private interest. For these same reasons, all of Goldberg's
statements about Boley—including his comments that Boley
is an “evil” “warlord” who “belongs in the Hague”—also
qualify for protection as “other expression ... communicating
views to members of the public in connection with an issue
of public interest.” § 16–5501(1)(B).


 In addition, Goldberg's statements regarding ICE's arrest,
investigation, and administrative charging of Boley plainly
qualify as “written ... statement[s] made ... [i]n connection
with an issue under consideration or review by [an] ...
executive ... body.” § 16–5501(1)(A)(i); see Lafayette
Morehouse, Inc. v. Chron. Publ'g Co., 37 Cal.App.4th 855,
44 Cal.Rptr.2d 46, 51 (1995) (interpreting identically-worded
provision in California anti-SLAPP statute and holding that
newspaper's statements regarding issues under consideration
by county board of supervisors and federal courts were
covered by the provision), cited approvingly in Briggs v.
Eden Council for Hope & Opportunity, 19 Cal.4th 1106, 81
Cal.Rptr.2d 471, 969 P.2d 564, 571 (1999); Braun v. Chron.
Publ'g Co., 52 Cal.App.4th 1036, 61 Cal.Rptr.2d 58, 61–
62 (1997) (reaching same conclusion regarding newspaper
articles reporting on an investigative audit).


2. Likelihood of Success on the Merits
 Because the defendants have made a prima facie showing that
Boley's defamation claim “arises from an act in furtherance of
the right of advocacy on issues of public interest,” the burden
now shifts to Boley “to demonstrate[ ] that the claim is likely
to succeed on the merits.” § 16–5502(b). The Anti–SLAPP
Act does *257  not define the contours of this standard, so
the Court again views as instructive pertinent caselaw from
California. There, a plaintiff seeking to show “a probability of
prevailing on a claim” in response to an anti-SLAPP motion
“must satisfy a standard comparable to that used on a motion
for judgment as a matter of law.” Price v. Stossel, 620 F.3d
992, 1000 (9th Cir.2010). Thus, a plaintiff is required to
“ ‘demonstrate that the complaint is legally sufficient and
supported by a prima facie showing of facts to sustain a
favorable judgment if the evidence submitted by the plaintiff
is credited.’ ” Id. (citation omitted). If “ ‘a plaintiff presents
an insufficient legal basis for the claims or when no evidence
of sufficient substantiality exists to support a judgment for the


plaintiff,’ ” the “ ‘anti-SLAPP motion should be granted.’ ”
Id. (citation omitted).


 To prevail on a defamation claim under District of Columbia
law, a plaintiff must


prove four elements: (1) that the defendant made a false
and defamatory statement concerning the plaintiff; (2) that
the defendant published the statement without privilege to
a third party; (3) that the defendant's fault in publishing
the statement amounted to at least negligence; and (4)
either that the statement was actionable as a matter of law
irrespective of special harm or that its publication caused
the plaintiff special harm.


Oparaugo v. Watts, 884 A.2d 63, 76 (D.C.2005) (quotation
marks and citation omitted). “Normally the issue of privilege
antecedes the question whether a communication is capable
of defamatory meaning.” White v. Fraternal Order of Police,
909 F.2d 512, 527 (D.C.Cir.1990). Accordingly, the Court
first considers whether Goldberg's allegedly defamatory
statements are privileged.


i. Privilege


 The defendants contend that Goldberg's statements are
protected by the fair report privilege. Defs.' Mem. at 11.
“There is no question that, as a matter of District of
Columbia law, publications do enjoy a conditional fair report
privilege,” which shields “fair and accurate reports of official
proceedings.” Dameron v. Wash. Mag., Inc., 779 F.2d 736,
739 (D.C.Cir.1985). “ ‘The basis of the privilege is the
interest of the public in having information made available
to it as to what occurs in official proceedings and public
meetings.’ ” Id. (citation omitted). “Under applicable District
of Columbia law, a defendant must ‘clear[ ] two major hurdles'
to qualify for the fair report privilege.” Jankovic v. Int'l Crisis
Grp., 593 F.3d 22, 26 (D.C.Cir.2010) (quoting Phillips v.
Evening Star Newspaper Co., 424 A.2d 78, 89 (D.C.1980)). A
defendant “must show, first, that [the] publication was a ‘fair
and accurate report’ of a qualified government source, and,
second, that the publication properly attributed the statement
to the official source.” Id.


 Goldberg's statements describing ICE's arrest, investigation,
and administrative charging of Boley, see Compl. ¶ 20,
are protected by the fair report privilege. First, these
statements concerned a “governmental proceeding” to which
the privilege applies. See White, 909 F.2d at 527 (privilege
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applies broadly to “reports of any official proceeding or action
taken by any officer or agency of government” (quoting
Phillips, 424 A.2d at 88) (emphasis omitted)). Second, official
ICE documents filed in a habeas action instituted by Boley
challenging his detention (the authenticity of which Boley
does not dispute) reveal that Goldberg's statements were a
“fair and accurate report” of the ICE removal proceeding.
Compare Compl. ¶ 20 (citing as defamatory Goldberg's
statements *258  that Boley “was arrested January 15th [,
2010] by U.S. Immigration and Customs and is now sitting
in a jail cell in upstate Batavia,” that “he's being charged
administratively, with lying in order to gain entry into the
U.S., and with committing extrajudicial killings while in
another country,” and that “[o]ther branches of Homeland
Security ... are looking at charging him with actual war
crimes”), with Boley v. Phillips, No. 6:12–6016, ECF No. 4–
2, at 4 (W.D.N.Y. March 14, 2012) (ICE letter confirming
that Boley was taken into ICE custody on January 15, 2010);
id. at 10–12 (ICE “Notice to Appear,” dated January 15,
2010, charging Boley with numerous extrajudicial killings
in Liberia and failure to possess valid documentation for
entry into the United States); id. at 20–21 (ICE “Additional
Charges of Inadmissibility/Deportability,” dated August 11,
2010, charging Boley with recruitment or use of child soldiers
in Liberia); see also Defs.' Mem., Declaration of Micah J.
Ratner (“Ratner Decl.”), Exhibit (“Ex.”) 6 (March 30, 2012
ICE News Release) (announcing that Boley, “[t]he former
leader of the Liberian Peace Council (LPC) who committed
human rights abuses during the Liberian civil war in the
1990s[,] was deported to his native country Friday, capping an
effort by U.S. Immigration and Customs Enforcement (ICE)
to investigate the case and win the former warlord's removal
from the United States”). And third, Goldberg specifically
attributed the statements to ICE “in such a manner that the
average reader would be [ ]likely to understand [them] ...
to be a report on or summary of an official document
or proceeding.” Dameron, 779 F.2d at 739. As in White,
Goldberg's statements accurately “summarized the gist of the
allegations” advanced by ICE, and “consistently attributed the
reported facts” to the pending ICE proceeding. 909 F.2d at
528. The statements are therefore privileged.


 The Court next turns to Goldberg's statement that he “knew,
from firsthand observation, that [Boley's] organization, the
grossly-misnamed Liberian Peace Council, recruited and
armed child soldiers; fed them drugs; and ordered them to
rape and kill.” Compl. ¶ 20. Boley asserts that this statement
“cannot be attributed to any official source.” Pl.'s Opp'n
at 18. Boley's argument might be convincing based solely


on the excerpt provided in his complaint, which depicts
Goldberg's statement as presenting “historical fact[s] without
any indication that the statement[ was] intended as a summary
of an official [proceeding or] document.” White, 909 F.2d at
528; see Dameron, 779 F.2d at 740.


 But the complaint misleadingly takes Goldberg's statement
out of context. The excerpt highlighted by Boley is cherry-
picked from the following passage from Goldberg's article:


I've been involved with Boley's case for a little while. I
was subpoenaed by a human rights group in Minnesota,
the Advocates for Human Rights, to testify against Boley
in a defamation lawsuit that he himself filed against
the group (the definition of chutzpah, by the way). I
eventually provided a sworn affidavit in the case, in which
I detailed what I knew of Boley's activities in the civil
war, which is a lot—I knew, from firsthand observation,
that his organization, the grossly-misnamed Liberian Peace
Council, recruited and armed child soldiers; fed them
drugs; and ordered them to rape and kill. For starters. (The
lawsuit, unsurprisingly, was dismissed earlier this month.)


January 27, 2010 article. Viewed in context, then, Goldberg's
allegedly defamatory statement merely described an affidavit
he submitted in an official proceeding, i.e., a civil lawsuit
filed by Boley. The fair report *259  privilege applies to
summaries of statements made in connection with judicial
proceedings, see Liberty Lobby, Inc. v. Dow Jones & Co.,
Inc., 838 F.2d 1287, 1299 (D.C.Cir.1988); Johnson v. Johnson
Publ'g Co., 271 A.2d 696, 698 (D.C.1970), even when it
is the defendant's summary of his own prior testimony, see
Rosenberg v. Helinski, 328 Md. 664, 616 A.2d 866, 875–
76 (1992). And Goldberg's statement fairly and accurately
described his affidavit with proper attribution to the court
document. Compare January 27, 2010 article, with Boley v.
Minn. Advocates for Human Rights, No. 08–5908, ECF No.
20, 2010 WL 346769 (D.Minn. Nov. 20, 2009) (Affidavit of
Jeffrey Goldberg). Thus, the statement is protected by the fair


report privilege.5


 Goldberg also opined that the government's investigation
and potential charging of Boley for war crimes was a “good
thing[ ] because he belongs in the Hague.” Compl. ¶ 20.
This comment, while exceeding the bounds of the fair report
privilege, falls within the scope of a separate, “freestanding
doctrine under District of Columbia law”: the “fair comment”
privilege. Jankovic, 593 F.3d at 29. This “long recognized”
doctrine “accord[s] the media the privilege of fair comment on
matters of public interest,” so long as the opinions expressed
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are based on true facts. Phillips, 424 A.2d at 88; see Jankovic,
593 F.3d at 29; Wash. Times Co. v. Bonner, 86 F.2d 836,
841 n. 4 (D.C.Cir.1936). Such statements are not actionable
in defamation “[b]ecause the reader understands that such
supported opinions represent the writer's interpretation of the
facts presented, and because the reader is free to draw his or
her own conclusions based upon those facts.” Moldea v. New
York Times Co., 15 F.3d 1137, 1145 (D.C.Cir.1994) ( “Moldea
I”), rev'd in part on reh'g, 22 F.3d 310 (D.C.Cir.1994)
( “Moldea II ”). Here, Goldberg's statement expressed his
personal opinion on a matter of public concern, and was based
on a fact that is undisputed as true in this case, i.e., that
the federal government was investigating Boley in January
2010 for committing war crimes abroad. The statement is
accordingly protected as fair comment.


Other aspects of Goldberg's allegedly defamatory statements
do not appear to be within the scope of any privilege—namely
his characterizations of Boley as “evil” and a “warlord.”
Compl. ¶¶ 20–21. Nevertheless, as explained below, these
statements do not give rise to a meritorious defamation claim.


ii. Goldberg's Characterization of Boley as “Evil”


 When evaluating the merits of a defamation claim, courts
must address two threshold questions of law: “whether
the disputed [publication] (1) contains express or implied
verifiably false statements of fact, which (2) are reasonably
capable of defamatory meaning or otherwise place [the
plaintiff] in an offensive false light.” Weyrich v. New Republic,
Inc., 235 F.3d 617, 623 (D.C.Cir.2001); Moleda II, 22 F.3d
at 316–17. Regarding this first requirement, the Circuit has
explained that a statement must “at a minimum express or
imply a verifiably false fact about” the plaintiff in order to
be “actionable under the First Amendment.” Weyrich, 235
F.3d at 624. This principle seeks to assure that “public debate
will not suffer for lack of ‘imaginative expression’ or the
‘rhetorical hyperbole’ which has traditionally added much
to the discourse of our Nation.” *260  Milkovich v. Lorain
Journal Co., 497 U.S. 1, 20, 110 S.Ct. 2695, 111 L.Ed.2d 1
(1990) (quoting Hustler Magazine v. Falwell, 485 U.S. 46,
53–55, 108 S.Ct. 876, 99 L.Ed.2d 41 (1988)).


As the defendants point out, Defs.' Reply at 5, Goldberg's
characterization of Boley as “evil” is not a verifiable
statement of fact, see Underwager v. Channel 9 Australia,
69 F.3d 361, 367 (9th Cir.1995) (statement that plaintiff
was “intrinsically evil” was not “not capable of verification”


and thus was not actionable). This is precisely the sort of
“imaginative expression” and “rhetorical hyperbole” that the
First Amendment protects. Consequently, the statement is not
actionable in defamation.


iii. Goldberg's Characterization of Boley as a “Warlord”


Goldberg repeatedly referred to Boley as a “warlord” in his
two Atlantic articles. See Compl. ¶¶ 20–21. The defendants
do not appear to dispute that this term expresses a verifiable
statement of fact that is capable of defamatory meaning.
However, assuming without deciding that these threshold
requirements are satisfied, the Court concludes that Boley's
defamation claim based on Goldberg calling him a “warlord”
is not likely to succeed on the merits because there is no
indication that the statement was false or made with actual
malice.


 Reflecting our “national commitment to the principle that
debate on public issues should be uninhibited, robust, and
wide-open,” the First Amendment sets a high bar for “public
figures” to recover for defamation. New York Times Co.
v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710, 11 L.Ed.2d
686 (1964). Specifically, a public figure may prevail in a
defamation suit only if he can produce “clear and convincing
evidence” that the challenged publication was made with
“actual malice”—i.e., with “knowledge that it was false or
with reckless disregard of whether it was false or not.”
Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 510, 111
S.Ct. 2419, 115 L.Ed.2d 447 (1991).


 “The Supreme Court has identified two classes of public
figures in addition to government officials: general purpose


and limited purpose public figures.”6 Tavoulareas v. Piro,
817 F.2d 762, 772 (D.C.Cir.1987) (en banc). “A person
becomes a general purpose public figure only if he or she
is ‘a well-known celebrity, his name a household word.’ ”
Id. (citation omitted). “Few people,” however, “attain the
general notoriety that would make them public figures for
all purposes.” Waldbaum v. Fairchild Publn's, Inc., 627 F.2d
1287, 1296 (D.C.Cir.1980). Much more common are “public
figures for the more limited purpose of certain issues or
situations.” Tavoulareas, 817 F.2d at 772. “Whether (and to
what extent) a person is a public figure is a matter of law for
the court to decide.” Id.
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Here, Boley has not achieved the level of notoriety necessary
to qualify as a general purpose public figure, so the Court will
consider whether he is a limited purpose public figure.


a. Limited Purpose Public Figure


 In Waldbaum, the Circuit “formulated a three-part test
for identifying a limited-purpose public figure, requiring
(1) that there have been a public controversy; (2) that the
plaintiff have played a sufficiently *261  central role in the
controversy; and (3) that the alleged defamatory statement
have been germane to the plaintiff's participation in the
controversy.” Clyburn v. News World Commc'ns, Inc., 903
F.2d 29, 31 (D.C.Cir.1990) (citing Waldbaum, 627 F.2d at
1296–98). Each Waldbaum requirement is satisfied here.


First, there was a public controversy concerning the Liberian
Civil War. The issue garnered attention from the United
States Department of State, which published a detailed report
describing the “flagrant disregard for human rights by the
40,000 to 60,000 fighters in the major factions” involved
in the war. Defs.' Mem., Ratner Decl., Ex. 1 (March 1996
Department of State Report entitled “Liberia Human Rights
Practices, 1995” (“State Department Report”)) at 2. It has
also received substantial press coverage internationally, and
became the subject of at least one widely-published book.
See Stephen Ellis, The Mask of Anarchy: The Destruction of
Liberia and the Religious Dimension of an African Civil War
(1999). Thus, “persons actually were discussing [the] specific
question,” and “the press was covering” it. Waldbaum, 627
F.2d at 1297. And certainly a national civil war involving
widespread reported abuses of human rights is no isolated
matter. Such events instead have “foreseeable and substantial
ramifications” for both participants and nonparticipants alike.
See id.


Second, Boley played a sufficiently central role in the
controversy. Boley acknowledges that during the Liberian
Civil War he was chairman of the “Liberia Peace Council,”
which he claims sought to find an “amicable end to the civil


war” through peaceful negotiation.7 Compl. ¶¶ 16, 18. As
Boley himself stated, he felt compelled to become involved
because, “[a]s a prominent Liberian,” he could “not sit on the
sidelines and allow the carnage to continue.” Id. ¶ 15. “[B]y
purposely trying to influence the outcome” of the Liberian
Civil War, Boley thrust himself into the forefront of the
controversy. See Waldbaum, 627 F.2d at 1297. At the very
least, Boley “could realistically have been expected, because


of his position in the controversy, to have an impact on its
resolution.” See id. Indeed, that is precisely what Boley states
he attempted to do: impact the resolution of the civil war
through his stature as a prominent Liberian.


 Boley suggests that his actions in Liberia did not make
him a public figure in the United States. See Pl.'s Opp'n
at 4. But this argument overlooks that a limited purpose
public figure is defined “not in terms of geography but in
terms of the controversy that he has stepped into.” Lluberes
v. Uncommon Prods., LLC, 663 F.3d 6, 20 (1st Cir.2011)
(citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 351, 94
S.Ct. 2997, 41 L.Ed.2d 789 (1974); Tavoulareas, 817 F.2d
at 772). As indicated, the controversy at issue here—the
Liberian Civil War—stretched beyond that country's borders,
garnering attention from the United States government
and the global press. Because Boley admittedly “exposed
[himself] to increased risk of injury from defamation” on
the topic of the Liberian Civil War and its attendant human
rights abuses, see Lohrenz v. Donnelly, 350 F.3d 1272, 1280
(D.C.Cir.2003), the second Waldbum requirement is satisfied.


*262  Third, the allegedly defamatory statement—
Goldberg's characterization of Boley as a “warlord”—directly
concerned Boley's involvement in the Liberian Civil War. In
his January 27, 2010 article, Goldberg indicated that he was
calling Boley a warlord based upon his firsthand experience
with Boley “when covering the Liberian civil war in the
mid–90s.” And in referring to Boley as a warlord in his
February 11, 2010 article, Goldberg provided a hyperlink to
his January 27, 2010 article, thus incorporating that article
by reference and providing the necessary context for the
allegedly defamatory remark.


Accordingly, the Court concludes that the Waldbaum criteria
are satisfied and that Boley qualifies as a limited purpose
public figure.


b. Falsity and Actual Malice


 “Where a public figure ... pursues a libel action, first
amendment requirements supplant ... the common law of
defamation ... in several respects.” Liberty Lobby, Inc., 838
F.2d at 1292. “First, such a plaintiff must demonstrate by at
least a fair preponderance of the evidence that the allegedly
defamatory statement is false.” Id. In considering the element
of falsity, the Court must be mindful that “ ‘[s]ubstantial
truth’ ... is generally regarded as a defense to defamation.”
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Moldea I, 15 F.3d at 1150. Thus, “ ‘[i]t is not necessary to
establish the literal truth of the precise statement made. Slight
inaccuracies of expression are immaterial provided that the
defamatory charge is true in substance.’ ” Liberty Lobby, Inc.,
838 F.2d at 1296 (citation omitted).


 Second, the plaintiff must prove that the defendants “acted
with actual malice, and not merely ordinary negligence, in
publishing [the] allegedly defamatory statements about” him.
Lohrenz, 350 F.3d at 1282–83. To meet this burden, Boley
“must show, by clear and convincing evidence, that when
the defendants published the alleged defamations they were
subjectively aware that it was highly probable that the story
was ‘(1) fabricated; (2) so inherently improbable that only
a reckless person would have put [it] in circulation; or (3)
based wholly on an unverified anonymous telephone call
or some other source that appellees had obvious reasons
to doubt.’ ” Id. at 1283 (citation omitted). Courts serve an
important function in assessing actual malice. As the Supreme
Court has explained, “[t]he question whether the evidence in
the record in a defamation case is of the convincing clarity
required to strip the utterance of First Amendment protection
is not merely a question for the trier of fact.” Bose Corp.
v. Consumers Union of U.S., Inc., 466 U.S. 485, 511, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984). “Judges, as expositors
of the Constitution, must independently decide whether the
evidence in the record is sufficient to cross the constitutional
threshold that bars the entry of any judgment that is not
supported by clear and convincing proof of ‘actual malice.’
” Id.


 Because Goldberg characterized Boley as a warlord based
on his own purported observations of him in Liberia, this
is not a case where actual malice can be shown through
a journalist's reckless reliance on an unreliable third-party
source; rather, the question is whether Goldberg fabricated
the story. See St. Amant v. Thompson, 390 U.S. 727, 732,
88 S.Ct. 1323, 20 L.Ed.2d 262 (1968) (actual malice may
be established by proof that the “story [was] fabricated by
the defendant, or [was] the product of his imagination”).
And Boley “cannot show actual malice in the abstract;
[he] must demonstrate actual malice in conjunction with a
false defamatory statement.” Tavoulareas, 817 F.2d at 794.
Furthermore, with respect both to falsity and actual malice,
Boley must *263  “ ‘demonstrate that [his] complaint is
legally sufficient and supported by a prima facie showing of
facts to sustain a favorable judgment if the evidence submitted
by the plaintiff is credited.’ ” Price, 620 F.3d at 1000 (citation
omitted).


Boley has failed to make this showing. Although his
complaint makes blanket denials of Goldberg's statements and
denies having committed any war crimes, Compl. ¶ 23, Boley
does not specifically deny that he was a “warlord” as that term


is commonly defined,8 nor does he explain why Goldberg's
characterization of him as a warlord was false. See Vogel
v. Felice, 127 Cal.App.4th 1006, 26 Cal.Rptr.3d 350, 363
(2005) (in responding to anti-SLAPP motion, plaintiff “tacitly
admitted the substantial truth of” allegedly defamatory
statement where he merely “described ... characterization as
false, but never stated the true facts to which the statement
would have to be compared in order to establish its substantial
falsity”). More important, in opposing the defendants' Anti–
SLAPP motion, Boley has adduced no facts indicating that the
“warlord” statements were false or made with actual malice,
offering only broad and conclusory denials of Goldberg's
comments. The defendants, meanwhile, have pointed to
evidence corroborating Boley's status as a former warlord,
including the State Department Report and the findings of
the ICE removal proceeding, see Defs.' Mem., Ratner Decl.,
Ex. 1 (State Department Report) at 3; id., Ex. 6 (March 30,
2012 ICE News Release) (referring to Boley as a “former
warlord”), all of which suggests that Goldberg's statements
were substantially true and made in good faith. The Court
therefore concludes that Boley has failed to make a prima
facie showing of facts that Goldberg's statements were false,
let alone “fabrications” that support an inference of actual
malice.


III. conclusion


For the foregoing reasons, the Court concludes that the
defendants have made a prima facie showing that Boley's
defamation claim arises from an act in furtherance of the right
of advocacy on issues of public interest, and that Boley has
failed to demonstrate that his defamation claim is likely to
succeed on the merits. Moreover, it does not appear to the
Court that limited discovery would allow Boley to defeat the
defendants' motion. See D.C.Code § 16–5502(c)(2) (“When it
appears likely that targeted discovery will enable the plaintiff
to defeat the [special] motion [to dismiss under the Anti–
SLAPP Act] and that the discovery will not be unduly
burdensome, the court may order that specified discovery be
conducted.”). Accordingly, the defendants' special motion to
dismiss is granted.


SO ORDERED this 25th day of June, 2013.9
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All Citations


950 F.Supp.2d 249, 41 Media L. Rep. 2119


Footnotes
1 In addition to those already identified, the Court considered the following submissions in rendering its decision:


Defendants the Atlantic Monthly Group, Inc. and Jeffrey Goldberg's Memorandum of Points and Authorities in Support
of Motion to Dismiss and Special Motion to Dismiss Plaintiff's Complaint (“Defs.' Mem.”); the Plaintiff's Opposition to
Defendants' Motion to Dismiss and Special Motion to Dismiss the Plaintiff's Complaint (“Pl.'s Opp'n”); and Defendants the
Atlantic Monthly Group, Inc. and Jeffrey Goldberg's Reply Memorandum of Points and Authorities in Support of Motion
to Dismiss and Special Motion to Dismiss Plaintiff's Complaint (“Defs.' Reply”).


2 The text of “George Boley” in this online article contains a hyperlink to Goldberg's January 27, 2010 article on Boley.


3 Since the Court ultimately grants the defendants' special motion to dismiss, it has no occasion to reach the merits of the
defendants' Rule 12(b)(6) motion.


4 See FAA v. Cooper, ––– U.S. ––––, ––––, 132 S.Ct. 1441, 1449, 182 L.Ed.2d 497 (2012) (“[I]t is a ‘cardinal rule of
statutory construction’ that, when [a legislature] employs a term of art, ‘it presumably knows and adopts the cluster of
ideas that were attached to each borrowed word in the body of learning from which it was taken.’ ” (citation omitted)).


5 It bears noting that the statements in Goldberg's affidavit are themselves absolutely privileged under District of Columbia
law. See Oparaugo, 884 A.2d at 79 (recognizing an “absolute privilege” for statements made in the course of judicial
proceedings).


6 Some courts have indicated that foreign government officials qualify as public officials for the purpose of constitutional
defamation analysis, regardless of their status as general or limited purpose public figures. E.g., Desai v. Hersh, 719
F.Supp. 670, 673–74 (N.D.Ill.1989); Sharon v. Time, Inc., 599 F.Supp. 538, 563 (S.D.N.Y.1984). Because the Court
ultimately finds that Boley is a limited purpose public figure, it need not address whether his status as a former official of
a foreign government alone makes him a public official subject to the heightened “actual malice” standard of fault.


7 The State Department found otherwise. See Defs.' Mem., Ratner Decl., Ex. 1 (State Department Report) at 3 (“There were
credible reports that George Boley,” in his capacity as the leader of the Liberia Peace Council, “authorized the summary
execution of seven of his fighters November 14 for harassment of civilians. Boley did not deny these allegations.”).


8 See Merriam–Webster Dictionary, available at http://www.merriam-webster.com/dictionary/warlord (last visited June 17,
2013) (defining “warlord” as “a supreme military leader” or “a military commander exercising civil power by force usually
in a limited area”).


9 The Court will contemporaneously issue an Order consistent with this Memorandum Opinion.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Disagreement Recognized by Weinberg v. Colon, Mass.Super., December 3,


1999


427 Mass. 156
Supreme Judicial Court of Massachusetts,


Suffolk.


DURACRAFT CORPORATION
v.


HOLMES PRODUCTS


CORPORATION & another.1


Argued Dec. 8, 1997.
|


Decided March 25, 1998.


Synopsis
Corporation against which opposition proceeding was
commenced by competitor before Federal Trademark Trial
and Appeal Board (TTAB) brought action against competitor,
asserting claims relating to alleged breach of confidentiality
agreement signed by employee of competitor during
employee's earlier tenure as employee of corporation.
Defendants moved to dismiss claims under Anti-Strategic
Litigation Against Public Participation (anti-SLAPP) statute.
The Superior Court Department, Suffolk County, Margaret
R. Hinkle, J., denied motion. Defendants appealed. The
Appeals Court, Gillerman, J., affirmed 42 Mass.App.Ct. 572,
678 N.E.2d 1196. After granting leave for further review,
the Supreme Judicial Court, Marshall, J., held that: (1)
movant seeking dismissal under anti-SLAPP statute must
make threshold showing that claims are based on petitioning
activities alone, and have no substantial basis other than or
in addition to petitioning activities, and (2) submission of
confidentiality agreement established substantial basis for
suit other than competitor's petitioning activities.


Affirmed and remanded.
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Before WILKINS, C.J., and ABRAMS, LYNCH,
GREANEY, FRIED, MARSHALL and IRELAND, JJ.


Opinion


MARSHALL, Justice.


We are asked to determine whether the defendants' special
motions to dismiss pursuant to G.L. c. 231, § 59H, commonly
referred to as the anti-SLAPP statute, are applicable to
the plaintiff's claim that the defendant, Francis E. Marino,
breached a confidentiality agreement with it, and other related
claims, and if so, whether the statutory procedure for early
dismissal of such claims is constitutional. We conclude that
the Legislature did not intend the anti-SLAPP statute to apply
to claims such as those in this case, a result also reached by
the Appeals Court in a thoughtful opinion. Duracraft Corp. v.
Holmes Prods. Corp., 42 Mass.App.Ct. 572, 678 N.E.2d 1196
(1997). We affirm the judge's interlocutory order denying the
defendants' special motions to dismiss the complaint.


1. We summarize the undisputed background facts to the
controversy. The plaintiff, Duracraft Corporation (Duracraft),
and the defendant, Holmes Products Corporation (Holmes),
are direct competitors supplying the market for consumer
home appliances. The two companies also are adversaries
in adjudicatory proceedings before the Trademark Trial and


Appeal Board (TTAB).2 From 1987to mid–1990, Marino was
employed as a senior executive for Holmes. He subsequently
was employed by Duracraft from August, 1990, to August,
1994, and was then again employed by Holmes in December,
1995.


On August 6, 1990, shortly after he was hired by Duracraft,
Marino executed a “Nondisclosure and Non–Competition
Agreement” with Duracraft. The agreement bound Marino to
hold *158  confidential information concerning Duracraft's
products and processes, except “upon the lawful demand of
any governmental agency (including court process).” The
agreement further provided that, prior to Marino's making any
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disclosure in the event of such a demand, “Duracraft shall
have the opportunity to review and comment **938  upon
the Confidential Information requested and may participate
with [Marino] in discussing with such agency concerning the
scope and content of the requested Confidential Information.”
While at Duracraft, Marino was responsible for intellectual
property matters, including litigation and applications for
patents and trademarks. He served as Duracraft's liaison to
counsel and as Duracraft's designated witness in the TTAB
proceedings against Holmes.


In December, 1995, more than one year after he had left


Duracraft, Marino was rehired by Holmes.3 On November
30, 1995, shortly before Marino rejoined Holmes, Holmes
noticed Marino's deposition in the TTAB proceeding.
Duracraft and Holmes offer divergent interpretations of
discussions held between Marino and Holmes concerning
Marino's deposition, Marino's reemployment with Holmes,
any connection between these two events, and whether
Duracraft had contemporaneous knowledge of Holmes's
rehiring of Marino. After several postponements, Marino's
deposition took place on February 7, 1996, by which time
Marino was an employee of Holmes. Counsel for Duracraft
was present at Marino's deposition and, in light of Marino's
nondisclosure agreement with Duracraft, voiced a number of


objections.4


*159  On March 21, 1996, Duracraft filed the complaint
that led to this appeal, alleging that Marino had breached
his nondisclosure contract with Duracraft and his fiduciary
duties to it by his testimony at the deposition and in his


discussions with Holmes prior to the deposition.5 Duracraft
alleged that Marino's disclosures also violated its attorney-
client and work-product privileges. Duracraft secured an
ex parte temporary restraining order preventing Holmes
from using Marino's deposition testimony in the underlying
trademark proceeding. The restraining order was extended
pending the defendants' filing, on April 17, 1996, of special
motions to dismiss Duracraft's complaint, pursuant to G.L.
c. 231, § 59H. After a hearing on May 9, 1996, the judge
denied both Duracraft's request for a preliminary injunction
and the defendants' special motions to dismiss, from which
interlocutory order the defendants filed leave to appeal. On
May 7, 1997, the Appeals Court affirmed the denial of the
special motions to dismiss. 42 Mass.App.Ct. 572, 583, 678
N.E.2d 1196 (1997). We granted the defendants' application
for further appellate review.


2. General Laws c. 231, § 59H, inserted by St.1994, c. 283, §


1, set out in relevant part in the margin,6 is popularly known


*160  as **939  the “anti-SLAPP” law.7 It was enacted on
December 29, 1994, and this case presents the first occasion
in which we have considered the statute. Marino and Holmes
contend that the deposition testimony given by Marino in the
TTAB proceeding is “petitioning activity” protected under
the statute, and that any claim by Duracraft based on the
giving of that testimony is barred by the statute and must
be dismissed. Duracraft counters that the anti-SLAPP statute
was not intended to authorize dismissal of an otherwise valid
claim, and that, if the statute was to be so construed, then it
would violate Duracraft's own constitutionally protected right


to petition a court for redress of its grievance.8


*161  3. In the preamble to 1994 House Doc. No. 1520,
the Legislature recognized that “full participation by persons
and organizations and robust discussion of issues before
legislative, judicial, and administrative bodies and in other
public fora are essential to the democratic process, [and]
that there has been a disturbing increase in lawsuits brought
primarily to chill the valid exercise of the constitutional
rights of freedom of speech and petition for the redress of
grievances.” In order that such “disfavored” litigation could
“be resolved quickly with minimum cost to citizens who have
participated in matters of public concern,” the act amended
G.L. c. 231, inserting § 59H, to provide a procedural remedy
for early dismissal of the disfavored SLAPP suits.


 One lawsuit appears to have been an impetus for introduction


of the anti-SLAPP legislation.9 In 1991, fifteen residents of
Rehoboth, concerned with the protection of wetlands draining
into the Palmer River, signed a petition opposing a permit for
construction of six single-family residences. The developer
sued, and the Rehoboth petitioners said they had incurred
more than $30,000 in legal fees before the suit was dismissed


nine months later.10


**940   The typical mischief that the legislation intended
to remedy was lawsuits directed at individual citizens of
modest means for speaking publicly against development
projects. SLAPP suits have been characterized as “generally
meritless suits brought by large private interests to deter
common citizens from exercising their political or legal
rights or to punish them for doing so.” Wilcox v. Superior
Court, 27 Cal.App.4th 809, 816–817, 33 Cal.Rptr.2d 446
(1994), citing Pring, SLAPPs: Strategic Lawsuits Against
Public Participation, 7 Pace Envtl. L.Rev. 3, 5–6, 9
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(1989). The objective of SLAPP suits is not to win
them, but to use litigation to intimidate opponents' exercise
of rights of petitioning and speech. Id. SLAPP suits
target people for “reporting violations of law, writing
to government officials, attending public hearings, *162
testifying before government bodies, circulating petitions for
signature, lobbying for legislation, campaigning in initiative
or referendum elections, filing agency protests or appeals,
being parties in law-reform lawsuits, and engaging in peaceful
boycotts and demonstrations.” Pring, supra at 5.


The Justices of the Supreme Court of New Hampshire issued
an advisory opinion on proposed anti-SLAPP legislation and
observed that “[i]dentifying SLAPPs, which typically appear
as ordinary lawsuits, presents difficulties.” Opinion of the
Justices, 138 N.H. 445, 449, 641 A.2d 1012 (1994). The
New Hampshire Justices then recited objective identifying
features: the implication of a defendant's constitutional
speech and petitioning rights; the filing of limited types of
legal claims; and certain types of persons or organizations
who file SLAPP suits. Id. Professors Pring and Canan
set out four SLAPP suit criteria: (1) a civil complaint or
counterclaim (for monetary damages or injunction); (2) filed
against nongovernmental individuals or groups; (3) because
of their communications to a government body, official, or
the electorate; and (4) on an issue of some public interest or
concern. Pring, supra at 8.


 The legislative history in Massachusetts demonstrates that
in response to the problem of SLAPP suits the Legislature
intended to enact very broad protection for petitioning
activities. The Governor, in letters explaining his vetoes of
anti-SLAPP bills passed in two successive legislative terms,
suggested that the bills, as written, applied “to a broad group
of potential claims, sweeping in cases that are far beyond
the types of lawsuits which the bill's proponents wish to
control.” See 1994 House Doc. No. 5604. The Governor's
letter regarding 1994 House Doc. No. 3033, an earlier version
of the bill, recognized that the statute shifted the normal
burden of proof on a motion to dismiss, but went further by
erecting “a nearly insurmountable barrier to a suit, thereby
transforming the law and creating an absolute privilege for the
right to petition, for the first time,” citing McDonald v. Smith,
472 U.S. 479, 105 S.Ct. 2787, 86 L.Ed.2d 384 (1985) (right of
petition not absolutely privileged). The Legislature rejected
a proposed alternative bill offered by the Governor and
legislative opponents, and overrode the Governor's second
veto. 1994 Senate J. 1491; 1994 House J. 1306.


 We are dubious that the Legislature intended to create an


*163  absolute privilege.11 We also see no evidence that the
**941  statute was intended to reach suits such as this one


between two corporate competitors involved in other ongoing
litigation, where the special motion may have been deployed
not to limit “strategic litigation,” but as an additional litigation
tactic. In the statute as enacted, the Legislature, however, did
not address concerns over its breadth and reach, and ignored
its potential uses in litigation far different from the typical
SLAPP suit.


 In trying to fashion a properly supported way to narrow
the statute, the Superior Court judge in this case relied
on the House floor debates and on anti-SLAPP statutes


enacted in other jurisdictions,12 and concluded that the
Massachusetts anti-SLAPP statute was designed to protect


“citizens sued for speaking out on issues of public concern.”13


The judge ruled that *164  Marino's deposition testimony
was not protected by the statute because the trademark
dispute between Duracraft and Holmes was not a matter of
public concern. Duracraft Corp. v. Holmes Prods. Corp., 42
Mass.App.Ct. 572, 574–575, 678 N.E.2d 1196 (1997). The
Appeals Court, however, traced amendments to predecessor
bills and documented that the phrase “public concern” was
struck from the bill before it was passed in final form.
Id. at 578, 678 N.E.2d 1196. The Legislature may have
had many reasons for dropping the phrase, including a fear
that courts might find disputes among abutting property
owners of insufficient public concern to trigger the statute's


protections.14 But despite expressions in the legislative
debate about the need to protect the right of petition on matters
of public concern, the phrase was removed from the text of the
statute. Accordingly, we agree with the Appeals Court that it
is inappropriate for a judge to “reinsert the rejected condition
that the moving party's activity must involve a matter of


public concern.”15 Id. at 579, 678 N.E.2d 1196, citing King
v. Viscoloid Co., 219 Mass. 420, 425, 106 N.E. 988 (1914).
Accord Bronstein v. Prudential Ins. Co., 390 Mass. 701, 706,
459 N.E.2d 772 (1984).


“SLAPPs are by definition meritless suits.” Barker, Common
Law and Statutory Solutions to the Problems of SLAPPs,
26 Loy. L.A. L.Rev. 395, 399 (1993). See **942  Wilcox v.
Superior Court, 27 Cal.App.4th 809, 816–817, 33 Cal.Rptr.2d
446 (1994), citing Pring, SLAPPs: Strategic Lawsuits Against
Public Participation, 7 Pace Envtl. L.Rev. 3 (1989). The
merit of claims in other contexts is tested by whether there
is support for the facts and *165  contentions of law put
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forward. See Van Christo Advertising, Inc. v. M/A–COM/LCS,
426 Mass. 410, 416, 688 N.E.2d 985 (1998); Bird v. Bird,
24 Mass.App.Ct. 362, 368, 509 N.E.2d 289 (1987) (stating
standard for compliance with Mass. R. Civ. P. 11, 365 Mass.
753 [1974] ). Such a test echoes the first prong of the anti-
SLAPP statute's test to defeat a special motion to dismiss. The
focus of the statutory test, however, is not on the plaintiff's
claim, but rather on the petitioning activity that the special
movant asserts bars the plaintiff's claim: unless the plaintiff
can show that the special movant's petitioning activity is
“devoid of any reasonable factual support or any arguable
basis in law,” the statute directs that the plaintiff's claim be


dismissed.16 The Massachusetts statute makes no provision
for a plaintiff to show that its own claims are not frivolous.


The statutory test's focus on the petitioning activity of the
special movant alone may adequately test a claim solely
“based on” the petitioning activity: a defamation claim, for
example, can be tested by showing that the defendant's
petitioning activity was devoid of factual or legal support and
thus can overcome a presumption of qualified immunity. In
this case, however, focusing on the defendants' petitioning
activity and ignoring Duracraft's claims—that a contractual
obligation precludes Marino's exercise of otherwise protected
petitioning activity—fails to test fully whether Duracraft's
claim lacks merit. Many preexisting legal relationships may
properly limit a party's right to petition, including enforceable
contracts in which parties waive rights to otherwise legitimate
petitioning. A quintessential example of such a waiver is
a settlement agreement, in which a *166  party releases
legal claims against an adversary that otherwise properly


could be prosecuted by petitioning the court.17 But neither
this example nor contractual or fiduciary relationships in
general exhaust the conceivable occasions in which a party
assumes obligations that in turn limit the party's subsequent
free exercise of speech and petitioning rights. Furthermore,
we are aware of no case that has immunized alleged breaches
of such preexisting legal obligations based on constitutional
protection for the **943  right to petition, whether applying
the POME standard (Protect Our Mountain Env't, Inc. v.
District Court, 677 P.2d 1361 [Colo.1984] ) or otherwise;
nor have we found cases dismissing such claims under anti-
SLAPP statutes of other jurisdictions.


 Despite the apparent purpose of the anti-SLAPP statute to
dispose expeditiously of meritless lawsuits that may chill
petitioning activity, the statutory language fails to track
and implement such an objective. By protecting one party's
exercise of its right of petition, unless it can be shown to be


sham petitioning, the statute impinges on the adverse party's
exercise of its right to petition, even when it is not engaged


in sham petitioning.18 This conundrum is what has troubled


judges and *167  bedeviled the statute's application.19 In
addition to its constitutional problems, the statute on its face
alters procedural and substantive law in a sweeping way, as
the motion judge noted in her memorandum of decision. “A
matter may be within the letter of a statute and not come
within its spirit, if the matter is beyond the mischief intended
to be reached or if to include it would require a radical change
in established public policy or in the existing law and the act
does not manifest any intent that such a change should be
effected.” Commissioner of Corps. & Taxation v. Dalton, 304
Mass. 147, 150, 23 N.E.2d 147 (1939).


 We must construe statutory provisions, when possible, to
avoid unconstitutionality, id., and to preserve as much of
the legislative intent as is possible in a fair application of
constitutional principles. See Keniston v. Assessors of Boston,
380 Mass. 888, 905, 407 N.E.2d 1275 (1980); Lowell v.
Kowalski, 380 Mass. 663, 670, 405 N.E.2d 135 (1980). The
Appeals Court attempted to rescue the statute by interpreting
the statutory language “shall grant ... [the] special motion”
as “may” grant it. Duracraft Corp. v. Holmes Prods. Corp.,
supra at 582 n. 20, 678 N.E.2d 1196. Rather than committing
decisions on such special motions to dismiss wholly to
judicial discretion, we prefer another construction.


Because the Legislature intended to immunize parties from
claims “based on” their petitioning activities, we adopt a
construction of “based on” that would exclude motions
brought against meritorious claims with a substantial basis
other than or in addition to the petitioning activities
implicated. The special movant who “asserts” protection for
its petitioning activities would have to make a threshold
showing through the pleadings and affidavits that the claims
against it are “based on” the petitioning activities alone
and have no substantial basis other *168  than or in


addition to the petitioning activities.20 Once the special
movant so demonstrates, the burden shifts to the nonmoving
party as provided in the anti-SLAPP statute. See Wilcox v.
Superior Court, 27 Cal.App.4th 809, 819, 33 Cal.Rptr.2d
446 (1994). Such a showing by the special movant should
serve to distinguish meritless from meritorious claims, as was
intended by the Legislature.


Applying this construction to this case, Duracraft submitted
to the court a copy of the nondisclosure agreement, which
constitutes a substantial basis other than Marino's petitioning



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998030469&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998030469&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078907&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078907&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MASTRCPR11&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984109146&pubNum=661&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984109146&pubNum=661&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939112902&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939112902&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120400&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980120400&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114226&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114226&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104908&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104908&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=3484&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=3484&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994170846&pubNum=3484&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Duracraft Corp. v. Holmes Products Corp., 427 Mass. 156 (1998)
691 N.E.2d 935, 13 IER Cases 1479


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5


activity to support Duracraft's claims. The defendants' special
motions **944  therefore must fail. We need not resolve
the remainder of the defendants' arguments in this appeal.
Even though we hold that Marino may not avail himself of
immunity derived from the anti-SLAPP statute, he has not
lost recourse to other defenses. We leave to the Superior
Court to determine whether the circumstances of Marino's
deposition were legitimate and whether he may invoke any
other basis for immunizing his deposition statements. The
Superior Court, of course, must also determine the meaning of
the terms of the contract between Marino and Duracraft, and


whether Marino violated any of the contract's provisions.21


We affirm the judge's interlocutory order denying the
defendants' special motions to dismiss the complaint against
them and remand the case to the Superior Court for further
proceedings on these and other pending issues between the
parties.


So ordered.


All Citations


427 Mass. 156, 691 N.E.2d 935, 13 IER Cases 1479


Footnotes
1 Francis E. Marino.


2 In November, 1992, Holmes commenced an opposition proceeding against Duracraft before the TTAB concerning
Duracraft's registration of the word “turbo” as a trademark for its portable fans.


3 While Marino's nondisclosure obligation to Duracraft continued after he was hired by Holmes, Marino's noncompetition
obligation to Duracraft expired one year following his termination date.


4 At the deposition, Duracraft made timely objections to Holmes's questions eliciting from Marino information that Duracraft
claimed might breach confidentiality and fiduciary duties and attorney-client and work product privileges. No judicial or
agency adjudicatory order or court process had issued compelling the deposition testimony. Subsequently, on Duracraft's
motion, the TTAB ruled that Holmes's deposition of its own employee contravened agency rules against a party taking
discovery from itself, and prohibited Holmes from relying on the Marino deposition in that proceeding or for any other
purpose. In that order, the TTAB further commented that it was “appalled” and found “totally unacceptable” the “lack
of cooperation and civility exhibited by the attorneys, and the excessive motion practice in which they ha[d] engaged,”
causing inordinate delay and substantially increased costs.


5 In addition, Duracraft charged Holmes with misappropriation of trade secrets and alleged counts against both Marino and
Holmes of unfair competition and unfair or deceptive trade practices pursuant to G.L. c. 93A, § 11.


6 “In any case in which a party asserts that the civil claims, counterclaims, or cross claims against said party are based
on said party's exercise of its right of petition under the constitution of the United States or of the commonwealth, said
party may bring a special motion to dismiss. The court shall advance any such special motion so that it may be heard and
determined as expeditiously as possible. The court shall grant such special motion, unless the party against whom such
special motion is made shows ...:(1) that the moving party's exercise of its right to petition was devoid of any reasonable
factual support or any arguable basis in law and (2) that the moving party's acts caused actual injury to the responding
party. In making its determination, the court shall consider the pleadings and supporting and opposing affidavits stating
the facts upon which the liability or defense is based.
“The attorney general, on his behalf or on behalf of any government agency or subdivision to which the moving party's
acts were directed, may intervene to defend or otherwise support the moving party on such special motion.
“All discovery proceedings shall be stayed upon the filing of the special motion under this section; provided, however, that
the court, on motion and after a hearing and for good cause shown, may order that specified discovery be conducted....
“If the court grants such special motion to dismiss, the court shall award the moving party costs and reasonable attorney's
fees....
“As used in this section, the words ‘a party's exercise of its right of petition’ shall mean any written or oral statement made
before or submitted to a legislative, executive, or judicial body, or any other governmental proceeding; any written or oral
statement made in connection with an issue under consideration or review by a legislative, executive, or judicial body, or
any other governmental proceeding; any statement reasonably likely to encourage consideration or review of an issue by
a legislative, executive, or judicial body or any other governmental proceeding; any statement reasonably likely to enlist
public participation in an effort to effect such consideration; or any other statement falling within constitutional protection
of the right to petition government.” G.L. c. 231, § 59H.
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7 The acronym “SLAPP” (Strategic Lawsuit Against Public Participation) was coined by George W. Pring and Penelope
Canan. See Pring, SLAPPs: Strategic Lawsuits Against Public Participation, 7 Pace Envtl. L.Rev. 3, 4 (1989).


8 The Attorney General has filed two amicus briefs: one supports the constitutionality of the anti-SLAPP statute, differs in
some respects with the reasoning of the Appeals Court, and suggests a statutory construction that would be consistent
with the judge's refusal to dismiss Duracraft's complaint, see note 17, infra. The Attorney General's other amicus brief
asks that we take into consideration a case pending in the Appeals Court, Appeals Court No. 97–P–1434, in which the
anti-SLAPP statute was successfully invoked to dismiss a civil action by a convicted criminal against a concerned citizen
who had witnessed the crime and assisted law enforcement officials. Tuan Nguyen vs. David F. Stafford, Middlesex
Superior Court No. 96–00238 (May 30, 1997) (special motion to dismiss allowed).
A third amicus brief has been filed by a plaintiff in a Superior Court action, whose complaint has been dismissed pursuant
to the anti-SLAPP statute. Office One, Inc. vs. Carlos M. Lopez, Norfolk Superior Court No. 96–2519 (July 10, 1997)
(special motion to dismiss allowed in part; on reconsideration, special motion to dismiss allowed on remaining counts).
While we have considered thoroughly the arguments of these amicus briefs, we refrain from addressing the merits of
their cases or how the Appeals Court should dispose of pending appeals, other than to offer the guidance contained
in this opinion.


9 Evidence of contemporaneous legal events to which the Legislature has responded is relevant to our inquiry. See, e.g.,
Clegg v. Butler, 424 Mass. 413, 424, 676 N.E.2d 1134 (1997).


10 See Linda Borg, Legislature OK Bill Curbing Frivolous Suits, The Providence Journal Bulletin, Jan. 6, 1994, at 1D; Robert
Corriea, Legislature Sends Bill Back to Weld, The Providence Journal Bulletin, Dec. 21, 1994, at 1D.


11 The Legislature's rejection of a narrower bill need not imply a legislative intent to preclude judicial narrowing of the bill's
broad language in order that the courts may effect legislative intent that the statute be applied only to SLAPPs and not
to suits arising in wholly different circumstances. “Statutes are to be interpreted, not alone according to their simple,
literal or strict verbal meaning, but in connection with their development, their progression through the legislative body,
the history of the times, prior legislation.... General expressions may be restrained by relevant circumstances showing
a legislative intent that they be narrowed and used in a particular sense.” Murphy v. Bohn, 377 Mass. 544, 548, 387
N.E.2d 119 (1979), quoting Commonwealth v. Welosky, 276 Mass. 398, 401–402, 177 N.E. 656 (1931), cert. denied, 284
U.S. 684, 52 S.Ct. 201, 76 L.Ed. 578 (1932). Accord Quincy City Hosp. v. Rate Setting Comm'n, 406 Mass. 431, 443,
548 N.E.2d 869 (1990). We note in passing that rather than being perceived as constructive criticism offered to tighten
the legislation, the Governor's opposition to the anti-SLAPP legislation was viewed as protecting developers' and real
estate interests, the typical targets of the bill's proponents. See Nick Tate, Enviro Lawsuits take dollars Toll on Activists,
Boston Herald, April 17, 1994, at 6; Frank Phillips, Approved Bill Would Stifle Developers' SLAPP Suits, Boston Globe,
November 30, 1994, at 45.


12 One way that other States have narrowed the scope of their anti-SLAPP statutes is to require that petitioning activities
seeking the special procedural protections of such statutes be connected with matters of public concern. The Appeals
Court in this case documented this element in the anti-SLAPP statutes of California, Delaware, Minnesota, Nevada, New
York, Rhode Island, and Washington. See Duracraft Corp. v. Holmes Prods. Corp., 42 Mass.App.Ct. 572, 577 n. 10, 678
N.E.2d 1196 (1997). See also Ga.Code Ann. § 9–11–11.1(b) (Supp.1997); Neb.Rev.Stat. § 25–21, 242 (1995); Okla.
Stat. tit. 12, § 1443.1 (1991); Tenn.Code Ann. § 4–21–1002(a) (Supp.1997). Other than G.L. c. 231, § 59H, we are aware
of no anti-SLAPP statute that fails to include “public concern” as an element of the petitioning activity.


13 Not only was such an interpretation reasonable, but this criterion was one of four that Pring and Canan, in coining the
term, used originally to define SLAPP suits. See note 7, supra.


14 We recognize that distinguishing matters of public from matters of private concern is not always clear-cut. Such a
consideration is reflected in Justice Thurgood Marshall's objection to creating a conditional constitutional privilege for
defamation published in connection with an event that is found to be of “public or general concern”: “assuming that ...
courts are not simply to take a poll to determine whether a substantial portion of the population is interested or concerned
in a subject, courts will be required to somehow pass on the legitimacy of interest in a particular event or subject,” even
though courts “are not anointed with any extraordinary prescience.” Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 79,
91 S.Ct. 1811, 1837, 29 L.Ed.2d 296 (1971) (Marshall, J., dissenting).


15 The Appeals Court attached no interpretive significance to the reference to “public concern” in the bill's preamble, as that
court concluded that the enacting part of the statute, seen in the light of legislative history, is plain. Duracraft Corp. v.
Holmes Prods. Corp., 42 Mass.App.Ct. 572, 579 n. 13, 678 N.E.2d 1196 (1997), citing Brennan v. The Governor, 405
Mass. 390, 395–396, 540 N.E.2d 685 (1989). For the same reason, the Appeals Court disregarded statements attributed



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102944912&pubNum=1473&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=LR&fi=co_pp_sp_1473_4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1473_4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997067699&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979104014&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979104014&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931113881&pubNum=577&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932202393&pubNum=708&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932202393&pubNum=708&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990023203&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990023203&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104908&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104908&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST9-11-11.1&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000165&cite=OKSTT12S1443.1&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000165&cite=OKSTT12S1443.1&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS4-21-1002&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST231S59H&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127092&pubNum=708&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1837&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1837

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127092&pubNum=708&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_708_1837&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1837

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104908&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997104908&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989106453&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989106453&pubNum=578&originatingDoc=Ie4e64746d3ad11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Duracraft Corp. v. Holmes Products Corp., 427 Mass. 156 (1998)
691 N.E.2d 935, 13 IER Cases 1479


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7


to the principal proponent of the legislation that the legislation addressed petitioning on “a matter of public concern.” Id.
at 579 n. 14, 678 N.E.2d 1196.


16 A standard for summary judgment adopted in Protect Our Mountain Env't, Inc. v. District Court, 677 P.2d 1361 (Colo.1984)
(POME ), is a likely source of the standard for evaluating special motions to dismiss in the Massachusetts anti-SLAPP
statute. See Pring & Canan, SLAPPS: Getting Sued for Speaking Out 199 & n.73 (1996). The Supreme Court of
Colorado announced its standard for protecting petitioners activities in the absence of any State statute. In POME,
that court required that “the plaintiff must make a sufficient showing to permit the court to reasonably conclude that
the defendant's petitioning activities were not immunized from liability under the First Amendment because: (1) the
defendant's administrative or judicial claims were devoid of reasonable factual support, or, if so supportable, lacked any
cognizable basis in law for their assertion; and (2) the primary purpose of the defendant's petitioning activities was to
harass the plaintiff or to effectuate some other improper objective; and (3) the defendant's petitioning activity had the
capacity to adversely affect a legal interest of the plaintiff” (emphasis supplied). POME, supra at 1369.


17 In his amicus brief, the Attorney General urges us to decide this case based on a waiver theory without reaching the
constitutional implications. He would have us conclude that, pursuant to the nondisclosure agreement with Duracraft,
Marino waived his petitioning rights (or at least limited his freedom to exercise such rights short of a court order) and that
his petitioning (deposition testimony) is consequently “devoid of any reasonable factual support or any arguable basis
in law.” To reach such a conclusion, a fact finder would have to consider evidence relevant to the contract, such as the
parties' intent, the express language used, and the circumstances surrounding its formation. See Spence v. Reeder, 382
Mass. 398, 411, 416 N.E.2d 914 (1981) (effective waivers of constitutional rights, at least in some circumstances, must be
express, knowing and voluntary). Contrary to the focus of the statutory test on Marino's exercise of his petitioning rights,
the focus of such an inquiry would be on Duracraft's claim under the nondisclosure agreement, an inquiry similar to that
necessary to decide whether Marino breached his contract with Duracraft. Before being able to rule on a special motion
to dismiss, a court would have to consider the merits of a matter that the special motion was designed to foreclose. In any
event, this record does not establish an adequate basis on which we could conclude that, in signing the nondisclosure
agreement, Marino made an effective waiver of his constitutional or statutory petitioning rights.


18 The Massachusetts statute differs from the anti-SLAPP statutes of other jurisdictions in this respect as well. For example,
California tests SLAPP suits by determining whether “the plaintiff has established a probability that the plaintiff will prevail
on the claim.” Cal.Civ.Proc.Code § 425.16(b)(1) (West Supp.1998). New York grants motions to dismiss SLAPP suits,
“unless the party responding to the motion demonstrates that the cause of action has a substantial basis in law or is
supported by a substantial argument for an extension, modification or reversal of existing law.” N.Y. C.P.L.R. Rule 3211(g)
(McKinney Supp.1997).


19 In this case, the Appeals Court notes that literal application of the statutory test and procedure “would create grave
constitutional problems where, as here, the plaintiff's action asserts a legitimate, cognizable claim based on a pre-existing
contract between the parties.... The plaintiff, after all, is simply exercising its right of petition.” Duracraft Corp. v. Holmes
Prods. Corp.,supra at 581, 678 N.E.2d 1196.


20 We should also clarify that “based on” does not mean “in response to”: although claims and related pleadings filed in
court may be classified as petitioning activities, plaintiffs are not thereby immunized from counterclaims filed in response
to the claim.


21 We concur with the Appeals Court on how the trial court on remand should regard the relationship between Duracraft's
contract claim and its tort claims. See Duracraft Corp. v. Holmes Prods. Corp.,supra at 583 n. 23, 678 N.E.2d 1196.


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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628 F.Supp. 512
United States District Court,


District of Columbia.


Richard LEWIS, Plaintiff,
v.


Robert ELLIOTT, et al., Defendants.


Civ. A. No. 84–3603.
|


Jan. 17, 1986.


Synopsis
Federal employee brought defamation action against two
corporations and interim project manager of one corporation,
based upon allegedly defamatory publication contained in
affidavit attached to bid protest letter, in which it was
stated that employee had violated provisions of the Ethics in
Government Act. The District Court, Oberdorfer, J., held that:
(1) evidence supported finding that communications were
capable of defamatory meaning; (2) individual defendant's
affidavit, stating that he had been told by federal employee,
whose job it was to oversee work performed by company for
contracts with Department of Health and Human Services,
that employee had received job offer from successful bidder
under Department contract and which affidavit was presented
to third party's bid protest, did not entitle individual defendant
to absolute privilege for his statement; (3) because of
considerable doubt as to standard and burden of proof
regarding malice, neither directed verdict nor new trial was
justified; and (4) offer of remittitur was appropriate.


Order accordingly.


Attorneys and Law Firms


*514  Joan M. Wilbon, Washington, D.C., for plaintiff.


Charles C. Bowie, Annapolis, Md., James C. Gregg,
Washington, D.C., for defendants.


MEMORANDUM


OBERDORFER, District Judge.


I.


This action involves a claim of defamation by plaintiff
Richard Lewis against three defendants: National Capitol
Systems, Inc., Rehab, Inc., and Robert Elliott. Plaintiff was
employed at the Department of Health and Human Services
(DHHS) for over nineteen years. At the time of the incident in
question, plaintiff was a GS–14 and his title was Chief of the
Software Management Branch, Division of Data Processing.
Part of his job was to oversee work performed by companies
that contracted with DHHS to ensure that the work was being
performed according to the scope of work which was prepared
for it. On or about August, 1983, defendant Robert Elliott was
installed by defendant Rehab, a corporation that contracted
with *515  DHHS, as its interim project manager. It was
part of plaintiff's job to oversee the work done by defendant
Rehab and managed by defendant Elliott. Thus plaintiff and
defendant Elliott had frequent contact, contact which the
evidence at trial indicated was frequently marked by tension
between the two.


The communications at issue in this case arose from DHHS's
search for a company to take over Rehab's contract. Rehab's
contract with DHHS was to expire on September 30, 1983,
and Rehab was not eligible to renew it. DHHS solicited
bidders and chose a firm unrelated to Rehab, Capital Systems,
Inc., to assume the contract. On December 14, 1983,
defendant National Capitol Systems, a firm unrelated to either
Rehab or Capital Systems and an unsuccessful candidate
for the contract recently awarded by DHHS, initiated a
bid protest letter to Margaret Heckler, Secretary of DHHS,
claiming that plaintiff had violated a provision of the Ethics in
Government Act, 18 U.S.C. § 208(a) by considering an offer
of employment with Capital Systems, the successful bidder.
Attached to the bid protest letter was an affidavit prepared by
defendant Elliott stating that Lewis had told him that Capital
Systems had made Lewis a very good offer and that it would
take a salary of $58,000 per year to top the offer he had
received from Capitol Systems. Plaintiff's Exhibit F. National
Capitol Systems had heard through Elliott's superior at Rehab
that Elliott would be willing to make such a statement about
plaintiff. National Capitol Systems also sent a second letter
on December 29, 1983, reasserting its claim. An internal
investigation ensued after which plaintiff was cleared of any
wrong-doing. Plaintiff nevertheless claimed that he suffered
physical and psychological duress and loss of future income
because of the alleged defamatory publication.
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The case proceeded to trial on October 7, 1985, and on
October 10, 1985, went to the jury to decide all issues except
plaintiff's prayer for punitive damages which the Court ruled
the jury could not award. The jury was given a bifurcated
verdict form in which it was first asked to determine whether
any statements in the bid protest letter or the attached affidavit
were false. The jury answered “Yes.” Verdict Form (filed
Oct. 10, 1985). The jury was then asked to find whether any
of the false statements, read in context, were defamatory.
Again the jury found that they were. Id. Finally, the jury
was asked to determine by a preponderance of the evidence
if any of the defendants had acted with malice, defined as
personal ill will, spite, hostility, or a deliberate intent to harm
the plaintiff in making the false and defamatory statement
or statements. Standardized Civil Jury Instructions for the
District of Columbia (D.C. Jury Instructions) 17–13 (rev. ed.
1985). As to defendants Elliott and Rehab, the jury answered
“Yes.” Id. As to defendant National Capitol Systems, the
jury answered “No.” Id. Thus the jury exonerated defendant
National Capitol Systems and found defendants Elliott and
Rehab liable for the alleged defamation. The jury verdict
announced against defendants Rehab and Elliott was in the
amount of $475,000. Id. This action is now before the Court
on defendants Rehab and Elliott's Motions For Judgment
Notwithstanding The Verdicts, And, In The Alternative, A
New Trial (Defendants' Mem.) (filed October 18, 1985), and
plaintiff's opposition thereto (filed Nov. 4, 1985).


II.


 In moving for a judgment notwithstanding the verdict, the
same burden rests with defendants as when they moved for a
directed verdict. Vander Zee v. Karabatsos, 589 F.2d 723, 726
(D.C.Cir.1978), cert. denied, 441 U.S. 962, 99 S.Ct. 2407, 60
L.Ed.2d 1066 (1979). That is, a motion notwithstanding the
verdict should not be granted unless the evidence, together
with all inferences that can reasonably be drawn therefrom is
so one-sided that reasonable men could not disagree on the
verdict. Id.


 The standards for granting a judgment notwithstanding the
verdict and new trial are distinct, the standard for a new
*516  trial being less onerous. National Car Rental System,


Inc. v. Better Monkey Grip Co., 511 F.2d 724, 725 (5th Cir.),
cert. denied, 423 U.S. 894, 96 S.Ct. 193, 46 L.Ed.2d 126
and 423 U.S. 986, 96 S.Ct. 394, 46 L.Ed.2d 303 (1975). A
trial judge should grant a new trial if the verdict is against
the weight of the evidence, damages are excessive, for other


reasons the trial was not fair, or substantial errors occurred
in the admission or rejection of evidence or the giving or
refusal of instructions. 11 C. Wright, A. Miller & E. Cooper,
Federal Practice and Procedure § 2805 (1973); Montgomery
Ward & Co. v. Duncan, 311 U.S. 243, 251, 61 S.Ct. 189, 194,
85 L.Ed. 147 (1940); Baber v. Buckley, 322 A.2d 265, 266
(D.C.App.1974).


 In deciding whether to grant a new trial, the court should
be mindful of the jury's special function in our legal system
and hesitate to disturb its finding. Milos v. Sea-Land Service,
Inc., 478 F.Supp. 1019, 1021 (S.D.N.Y.1979), affd. mem.,
622 F.2d 574 (2d Cir.), cert. denied, 449 U.S. 954, 101 S.Ct.
360, 66 L.Ed.2d 219 (1980). Nevertheless, if the court after
considering all the evidence and the jury's verdict is left with
the “definite and firm conviction” that a mistake has been
committed, it should grant a new trial. 11 Wright, Miller &
Cooper, supra, at § 2806.


A.


 Defendants first argue that “there was nothing defamatory in
connection with the Lewis case.” Defendants' Mem. at 3. A
defamatory statement is one “which tends to expose a person
to scorn, hatred, contempt or ridicule, thereby discouraging
others in the community from having a good opinion of,
or from associating or dealing with, that person.” D.C. Jury
Instruction 17–1; Prosser and Keeton on Torts 773 (5th ed.
1984); Restatement (Second) of Torts § 559 comment e
(1965). There was evidence introduced at trial from which
a jury could reasonably conclude that defendant Elliott
prepared an affidavit stating that he had been told by plaintiff
that plaintiff had a job offer from the successful bidder for a
DHHS contract, and that defendant knew this affidavit was
to be attached to a bid protest letter alleging that plaintiff
violated the Ethics in Government Act. Plaintiff's Exhibits
F, G. The two communications assert that plaintiff breached
an ethical duty imposed by his government job. Thus,
when viewed according to all the circumstances surrounding
publication there is ample basis for a jury finding that the
communications are capable of a defamatory meaning. See
Olinger v. American Savings and Loan Assoc., 409 F.2d
142 (D.C.Cir.1969). Neither a new trial nor a judgment
notwithstanding the verdict is justified on this ground.


B.
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 Defendants next argue that the Court should have held that
their conduct was protected by an absolute privilege. Absolute
privilege attaches to statements made “preliminary to or in
the course of a judicial proceeding” Brown v. Collins, 402
F.2d 209, 212 (D.C.Cir.1968) (quoting Restatement (Second)
of Torts § 587). The purpose of the privilege is to protect
the integrity of judicial proceedings by enabling participants
“to state and support their positions without instilling a
fear of retaliation, i.e., an action for damages.” Sturdivant
v. Seaboard Service System, Ltd., 459 A.2d 1058, 1060
(D.C.App.1983).


 Defendants argue that the bid protest, and derivatively the
attached affidavit now at issue, should be viewed as part
of a judicial proceeding because the bid protest procedure
was “an administrative proceeding within the United States
Government which wound its way to a final conclusion.”
Defendants' Mem. at 3. “Judicial” proceedings can include
quasi-judicial proceedings, such as arbitration proceedings,
Sturdivant, supra, 459 A.2d at 459, or a hearing before the
Hacker's License Appeal Board, Mazanderan v. McGranery,
490 A.2d 180 (D.C.App.1984).


But, even if the bid protest could be considered part of a
quasi-judicial proceeding, the communication now at issue
is the *517  affidavit prepared by Elliott. The bid protest
itself was filed by defendant National Capitol Systems. The
jury exonerated this defendant, possibly by application of the
Court's caveat, during reinstruction on the meaning of malice,
that the jury should remember that the communications at
issue were made as part of a bid protest which an interested
party has a right to file. Tr. (Oct. 10, 1985). Elliott, as opposed
to defendant National Capitol Systems, had no right to initiate
a bid protest. And although the absolute privilege may apply
to testimony by affidavit, see Prosser and Keeton on Torts,
supra, at 817 & n. 16, defendant Elliott's “testimony”, if
it can be called that, was not delivered before any type of
tribunal assembled to hear and evaluate evidence. Free flow
of information in a hearing before a judicial or quasi-judicial
tribunal is the basis of the absolute privilege. See id. at 818–
19.


 Even if the affidavit were viewed as a part of a complaint
in a quasi-judicial proceeding, it is the law in the District of
Columbia that:


the absolute privilege attaches to statements in affidavits
filed in judicial proceedings only if it appears that the
affiant had probable cause to make the affidavit.... The


question of whether undisputed facts constitute probable
cause is one of law to be decided by the court.


King v. Hildebrandt, 331 F.2d 476 (2d Cir.1964); Slater
v. Taylor, 31 App.D.C. 100, 104–05 (1908). Although this
rule was applied in the context of an affidavit preliminary
to a lunacy proceeding, it could by analogy apply as
well in the civil context. Here, it cannot be said that
undisputed facts establish probable cause since no facts
other than defendant Elliott's testimony confirm the alleged
conversation or its content. For these reasons, the affidavit
at issue should not entitle defendant Elliott to an absolute
privilege for his statement. Defendant Elliott's only legitimate
interest in making the affidavit at issue was to bring to
the government's attention, although indirectly through a
third party's bid protest, potentially unethical conduct of a
government employee. As such, the affidavit is properly
characterized as a petition to the government for redress of a
grievance rather than a filing in a quasi-judicial proceeding.


In the recent Supreme Court case of McDonald v. Smith,
472 U.S. 479, 105 S.Ct. 2787, 86 L.Ed.2d 384 (1985), an
individual wrote to the President as well as other United States
government officials questioning the character of an applicant
for the position of United States Attorney. The Supreme Court
held that when an individual is exercising this right under
the Petition Clause of the First Amendment, only a qualified
privilege attaches. The Court stated the strong policy reasons
behind its holding:


an individual, who maliciously, wantonly, and without
probable cause, asperses the character of a public officer
in a written or printed paper, delivered to those who are
invested with the power of removing him from office, is
responsible to the party injured in damages, although such
paper is masked under the specious cover of investigating
the conduct of such officer for the general good. Public
policy demands no such sacrifice of the rights of persons in
an official capacity, nor will the law endure such a mockery
of its justice.


105 S.Ct. at 2790 (emphasis in original) (quoting Gray v.
Pentland, 2 Serg. & R. 23 (1815) ).


In Bradley v. Computer Sciences Corp., 643 F.2d 1029 (4th
Cir.), cert. denied, 454 U.S. 940, 102 S.Ct. 476, 70 L.Ed.2d
248 (1981), plaintiff was an electronic engineer in the federal
Defense Communications Agency. Defendant corporation
was a government contractor. The individual defendants were
employees of that corporation. Defendant corporation wrote
a letter to plaintiff's supervisors complaining about improper
conduct on the part of plaintiff. The letter served as the basis
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for an official reprimand received by plaintiff. In plaintiff's
subsequent libel suit against defendant corporation and its
employees, the court characterized the right exercised by
*518  defendants as the “right to petition for redress of


grievances,” and held defendants' conduct to be protected by
a qualified privilege. To recover damages, defendants would
have had to have shown that the qualified privilege “was ...
abused.” Id. at 1033.


The court in Stern v. United States Gypsum, Inc., 547 F.2d
1329 (7th Cir.), cert. denied, 434 U.S. 975, 98 S.Ct. 533, 54
L.Ed.2d 467 (1977) dealt with a complaint by a corporation
and some of its officers concerning an internal revenue agent's
performance of his duties in an audit. According to the court:


[T]he presentation of complaints about an auditing IRS
agent's professional conduct to his superiors is a classic
example of the right to petition.


Id. at 1343 (footnote omitted).


 Finally, our Court of Appeals has cautioned that under
the “well-settled common law principle”, grants of absolute
immunity “ought to be interpreted narrowly to serve only
the purposes justifying the immunity.” Webster v. Sun Co.,
Inc., 731 F.2d 1, 4 (D.C.Cir.1984). Here, defendant Elliott
and his company and co-defendant, Rehab, were not eligible
to bid on the contract at issue and thus were not privileged
to file the bid protest. The crux of Elliott's affidavit, and in
fact of the bid protest itself, was an attack on the ethics of
a government employee. As such, it is properly viewed as a
petition to the government. It is in fact generous to view it as
such, since Elliott did not deliver his grievance directly to the
proper government authority to hear his grievance, but instead
went through a private corporation and its bid protest. The
fact that he took this less direct and more questionable route
should not work in his favor by affording him a potentially
absolute privilege from suit as a part of a bid protest. Cf.
Joftes v. Kaufman, 324 F.Supp. 660, 664 (D.D.C.1971). He
did, however, anticipate that his affidavit would support a
grievance directed to the government. Under the reasoning
of the Petition Clause cases, supra, a qualified privilege was
properly held to apply to defendants' conduct. Supplemental
Pretrial Order at 2 (filed Oct. 2, 1985). Consequently, neither
a new trial nor a judgment notwithstanding the verdict is
justified on this ground.


C.


 Defendants further argue that plaintiff was a public official,
thus it was his burden under Gertz v. Robert Welch, Inc.,
418 U.S. 323, 342, 94 S.Ct. 2997, 3008, 41 L.Ed.2d 789
(1974) to prove “actual malice” by “clear and convincing
evidence.” Defendants' Mem. at 3–4. Under the actual malice
standard, a plaintiff must prove that a defendant acted “with
knowledge that [a defamatory statement] was false or with
reckless disregard of whether it was false or not.” New York
Times v. Sullivan, 376 U.S. 254, 280, 84 S.Ct. 710, 726, 11
L.Ed.2d 686 (1964). The actual malice standard preempts
state tort law not only as to the standard of proof, but also
as to the burden of proof. Thus, a plaintiff must prove actual
malice by clear and convincing evidence.


 In this case, the Court gave instructions on common law
malice, not actual malice. Common law malice is “frequently
expressed in terms of either personal ill will toward the
plaintiff or reckless or wanton disregard of the plaintiff's
rights.” Cantrell v. Forest City Publishing Co., 419 U.S. 245,
252, 95 S.Ct. 465, 470, 42 L.Ed.2d 419 (1974). Malice need
only be proved by a preponderance of the evidence. D.C. Jury
Instruction 17–13.


The Court applied the common law malice and preponderance
of the evidence standards because of a concern that, in the
special circumstances presented here, a plaintiff in Lewis'
position would be helpless to defend himself from the type
of libel alleged in this case. First, plaintiff is a relatively
low level government employee. He worked himself up
through the ranks over 19 years to a GS–14 position. He
had responsibility for overseeing the operations of certain
government contractors, but it is unclear that he is one “among
the heirarchy of government employees *519  who have, or
appear to the public to have, substantial responsibility for or
control over the conduct of government affairs” or that his
position was one “which would invite public scrutiny of the
person holding it.” Rosenblatt v. Baer, 383 U.S. 75, 86–87 &
n. 13, 86 S.Ct. 669, 676–77 & n. 13, 15 L.Ed.2d 597 (1966).
Moreover, as another judge on this court counseled many
years ago:


It should be emphasized that this ruling [as to government
officials] is limited to high-ranking Government officials.
It does not comprehend the entire Government personnel.
The host of Federal, State, municipal and local government
administrators, scientists, lawyers, physicians, secretaries,
clerks, inspectors of various kinds, policemen, firemen,
letter carriers, mechanics, laborers, and others, are not
affected and are not deprived of their rights under the law of
libel. By entering Government employment, a person does
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not lose any of his civil rights. The exception is limited
to high-ranking Government officers in order to secure
the constitutional freedom for every citizen to discuss and
criticize his Government.


Clark v. Pearson, 248 F.Supp. 188, 193–94 (D.D.C.1965).
Plaintiff here does not appear to hold the type of government
position set out by the Clark court as appropriate for
application of the actual malice standard. Second, the
particular allegation was that plaintiff had told defendant
certain incriminating facts. Defendant claims there were no
witnesses to the conversation, and if, as plaintiff alleges,
it never occurred, of course there would be none. Because
he was forced to prove a negative, it would have been
extraordinarily difficult for plaintiff to prove by clear and
convincing evidence that the conversation recounted by


defendant Elliott with “a straight face” did not, in fact, occur.*


Another factor of concern in this case was that defendant
Elliott did not go to the government with his allegations, but
instead went to a private company, thereby jeopardizing his
claim to a qualified privilege for his conduct. See Bradley,
supra, 643 F.2d at 1033 (qualified privilege applies when
information communicated to “proper authorities”).


Finally, in selecting the preponderance of the evidence
instruction in this case, the Court was also sensitive to
Justice White's concerns and suggestion in Dun & Bradstreet,
Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 105 S.Ct.
2939, 86 L.Ed.2d 593 (1985). Justice White recognized that
“[c]riticism and assessment of the performance of public
officials and of government in general are not subject to
penalties imposed by law.” 105 S.Ct. at 2950 (White, J.,
concurring). He continued, however, to observe:


But these First Amendment values are not at all served by
circulating false statements of fact about public officials.
On the contrary, erroneous information frustrates these
values.... Yet in New York Times cases, the public official's
complaint will be dismissed unless he alleges and makes
out a jury case of a knowing or reckless falsehood.


....


If the plaintiff succeeds in proving a jury case of malice,
it may be that the jury will be asked to bring in separate
verdicts on falsity and malice. In that event, there could be
a verdict in favor of the plaintiff on falsity, but against him
on malice. There would be no judgment in his favor, but
the verdict on falsity would be a public one and would tend
to set the record right and clear the plaintiff's name.


Id. at 2950 & n. 2. Here, plaintiff has received his verdict on
falsity. The jury was given a bifurcated verdict form. The first
question asked was:


Has plaintiff proved by a preponderance of the evidence
that any statement *520  made about Lewis by one or more
defendants in paragraphs 4, 5, 6, 7 and 8 of the Elliott
Affidavit and/or any statement in the bid protest letters of
December 14 and 29, 1983, was, viewed in context, false,
that is, not substantially true?


Verdict Form (filed Oct. 10, 1985). The jury answered “Yes.”
It must be noted that whatever the result of subsequent
proceedings in this case, plaintiff has vindicated his name
and thus has received the primary component of the relief he
sought.


Despite all these concerns, a close review of the case law,
not endeavored by either of the parties to this action, reveals
that the court arguably instructed the jury as to the incorrect
standard and burden of proof. As discussed supra, defendants'
privilege is properly determined under the Petition Clause
of the First Amendment. The recent Supreme Court case of
McDonald, supra, held that the right to petition is protected
by a qualified privilege, and that damages could be recovered
upon a showing that the defendant acted with “malice.” 105
S.Ct. at 2791. But, “malice” under North Carolina law, the
law at issue in McDonald, is defined in terms consistent with
the “actual malice” standard of New York Times. Moreover,
the Court's sua sponte review of the district court opinion
in that case reveals that the burden of proof to defeat the
qualified privilege to petition was to have been clear and
convincing evidence. Smith v. McDonald, 562 F.Supp. 829,
843 (M.D.N.C.1983), affd., 737 F.2d 427 (4th Cir.1984),
affd., 472 U.S. 479, 105 S.Ct. 2787, 86 L.Ed.2d 384 (1985).
Thus, although McDonald provides precedent for applying
a qualified, rather than an absolute, privilege to defendants'
conduct in this case, it does not literally justify deviating from
the actual malice standard and burden of proof of Gertz and
New York Times. Even though the McDonald decision does
not literally justify deviating from the clear and convincing
evidence burden of proof, a plausible reading of the decision
directs courts to apply their own state law, qualified privilege
and malice being common law concepts. In the District
of Columbia, a qualified privilege can be overcome by a
showing of malice by a preponderance of the evidence. D.C.
Jury Instruction 17–13. Accordingly, the Court so instructed
the jury.


If the McDonald decision is read to require application of
the actual malice standard and the clear and convincing
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burden of proof, it could also be argued that because the
Supreme Court has applied the same standard of protection
under the Speech Clause and the Petition Clause of the First
Amendment, the same limitations on that protection should
also apply. That is, perhaps the plaintiff must be either a
public official or a public figure in order to be required to
meet the actual malice mandates of the Petition Clause, as
well as the Speech Clause. The Supreme Court has, however,
recently placed renewed emphasis on the character of the
speech at issue in a defamation case, as opposed to the status
of the victim or the speaker, in determining when the actual
malice standard should apply. According to the Court in
Dun & Bradstreet, supra, 105 S.Ct. at 2941: “The question
presented in this case is whether this rule of Gertz applies
when the false and defamatory statements do not involve
matters of public concern.” The Court reiterated that: “[i]t
is speech on ‘ “matters of public concern” ’ that is ‘at the
heart of the First Amendment's protection.’ ” Id. at 2943–
44 (quoting First National Bank of Boston v. Belotti, 435
U.S. 765, 776, 98 S.Ct. 1407, 1415–16, 55 L.Ed.2d 707
(1978) (quoting Thornhill v. Alabama, 310 U.S. 88, 101, 60
S.Ct. 736, 744, 84 L.Ed.2d 1093 (1940) ) ). The right to
petition the government for redress of grievances is “among
the most precious of the liberties safeguarded by the Bill
of Rights.” United Mine Workers of America, District 12 v.
Illinois State Bar Association, 389 U.S. 217, 222, 88 S.Ct.
353, 356, 19 L.Ed.2d 426 (1967). Moreover, “the right to
petition is logically implicit in and fundamental to the very
idea of a republican form of governance.”  Stern, supra, 547
F.2d at 1342 (citing *521  United States v. Cruikshank, 2
Otto 542, 552, 92 U.S. 542, 552, 23 L.Ed. 588 (1875) ).
Thus, the First Amendment concern in this case is very strong.
Furthermore, the Court in Gertz, supra, recognized the high
price demanded under the actual malice standard:


Plainly many deserving plaintiffs, including some
intentionally subjected to injury, will be unable to
surmount the barrier of the New York Times test. Despite
this substantial abridgment of the state law right to
compensation for wrongful hurt to one's reputation, the
Court has concluded that the protection of the New York
Times privilege should be available to publishers and
broadcasters of defamatory falsehoods concerning public
officials and public figures.


418 U.S. at 342–43, 94 S.Ct. at 3008–09. Under the above
articulated theories, it might not be unjust for plaintiff in this
case to be required to prove by clear and convincing evidence
that defendants acted with actual malice. Here, the subject of
the speech was the ethics of a government employee and thus
his fitness for office. This subject matter is quintessentially


one of public concern. Consequently, a balance between the
First Amendment concern and the state interest in damage
recovery by the particular plaintiff may require application of
the actual malice standard.


Even under an analysis which looks to the status of the
plaintiff, this Court may have been bound to find the plaintiff
here to be a public official. Cases from other federal and
state jurisdictions interpreting the meaning of the term “public
official,” even as against non-media defendants, give the term
a broad interpretation. The court in Rusack v. Harsha, 470
F.Supp. 285 (M.D.Pa.1978) found that a supervisory contract
negotiator at the United States Navy Ships Parts Control
Center was a public official for purposes of a suit against a
private individual who wrote an allegedly defamatory letter
to the Secretary of Defense. Relevant to the court was that
plaintiff:


[was] involved in solicitations for contracts, requests
for proposals, formal advertising, negotiating, and ha[d]
buying and contract officer authority ...


Id. at 298. The court in Karr v. Townsend, 606 F.Supp. 1121
(W.D.Ark.1985) found a deputy sheriff to be a public official
in a suit against the acting sheriff who terminated him and
allegedly libeled him. Federal drug enforcement agents were
held public officials for purposes of a counterclaim against an
arrestee for defamation. Meiners v. Moriarity, 563 F.2d 343
(7th Cir.1977). Parents of high school students presented a
list of grievances to the school board concerning a teacher's
conduct; the teacher was held to be a public official. Sewell v.
Brookbank, 119 Ariz. 422, 581 P.2d 267, 270 (1978). Finally,
in a defamation action against neighbors who mailed a letter
to a detective's supervisor alleging that he threatened children
and kicked pets, the detective was deemed a public official.
Roche v. Egan, 433 A.2d 757, 763 (Me.1981).


 Here, plaintiff had, or was perceived to have, power over
the awarding of government contracts. Rosenblatt, supra;
Rusack, supra. The bid protest and affidavit related to the
conduct of his official duties and referred to a specific
federal statute which circumscribed his conduct. Accordingly,
plaintiff may well be a public official for purposes of
this defamation action, in which case he should have been
required to prove actual malice by clear and convincing
evidence. Because of the considerable doubt on the subject of
the standard and burden of proof, neither a directed verdict for
defendants nor a new trial is justified on this issue. However,
if there is to be a new trial, it would be necessary to revisit,
hopefully with guidance from the Court of Appeals, the
burden and standard of proof required.
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D.


Defendants claim that the court should grant a new trial for
another reason: the excessive size of the verdict. Here, the rule
is:


[T]he Court may not substitute its own judgment as to
the amount of damages for the judgment of the jury.
The question *522  is not whether the Court would have
awarded a smaller sum than was awarded by the jury. The
question is not whether the size of the verdict was merely
too great. It is whether the verdict was brought about by
passion and prejudice; whether it is so exorbitant as to
shock the conscience of the Court; and even whether it is
so inordinately large as obviously to exceed the maximum
limit of a reasonable range within which the jury may
properly operate.


Graling v. Reilly, 214 F.Supp. 234, 235 (D.D.C.1963); R.A.
Weaver and Assoc., Inc. v. Haas and Haynie Corp., 663
F.2d 168, 174 (D.C.Cir.1980); Williams v. Steuart Motor Co.,
494 F.2d 1074, 1085 (D.C.Cir.1974). The proof of damages
offered at trial were as follows:


Plaintiff testified that he calculated that he had lost a total
of $352,000 because of taking the early retirement option
from DHHS, a decision he claimed was precipitated by
defendants' publications and their aftermath. Transcript of
Proceedings (Tr.) (Oct. 7, 1985); Defendants' Mem. at 9.


Dr. Aaron Stills testified that plaintiff had been attending
psychological sessions once a week since June, 1985, at a
rate of $60 a session. Stills further testified that treatment
would continue for at least one year. Tr. (Oct. 9, 1985);


Dr. Applewaite testified that he treated plaintiff's physical
conditions at Group Health Association, Tr. (Oct. 9,
1985), and plaintiff's medical records were submitted into
evidence. Plaintiff's Exhibit R. These records contained no
evidence as to the cost of the medical services provided.


 After Gertz, supra, a plaintiff cannot recover future damages
absent proof that they will actually be sustained. 418 U.S.
at 349–50, 94 S.Ct. at 3011–12; D.C. Jury Instruction 17–
16 & comment. Plaintiff offered the figure of $352,000 as
his future lost earnings, but offered no proof that he would
actually sustain damages in that amount. His current salary at
a consulting firm is $15,000, but there is no reason to believe
that it could not increase or plaintiff will not change to a higher


paying job. The figure offered by plaintiff must therefore be
deemed insufficient as to future damages. Plaintiff testified
that the figure was to compensate him for damages suffered
from his retirement to the age of 74. He retired two years
ago, and he is now 49. He thus calculated his damages for a
25–year period. The jury could reasonably award him only
2/25 x $352,000 = $28,160. But there is no indication that
the $15,000 per year received by plaintiff from his other job
was factored into the $352,000 figure announced by plaintiff
as his calculated lost earnings. For the jury to assume that
it was included in plaintiff's calculation, without testimony
to that effect, would be for it to engage in impermissible
speculation. The approximate figure of $15,000 multiplied
by the same two-year period since retirement equals $30,000
—approximately the amount the jury could have reasonably
awarded for earnings actually lost as a result of the defamation
at issue. The two amounts cancel each other out, thus the jury
could not reasonably award plaintiff any amount for earnings
actually lost.


Defendants questioned at trial, and question again in these
motions, the qualifications of Dr. Aaron Stills, offered by
plaintiff as an expert witness to testify on plaintiff's mental
health. Dr. Stills testified that he was educated at Howard
University, that he received a B.A., M.A., and Ph.D., and
that he received his M.D. from Columbia. He further testified
that he has been in private practice since 1977 and holds a
certificate from the National Academy of Certified Mental
Health Counselors. He indicated that he chose certification as
a mental health counselor as an alternative to certification as
a psychologist because the former emphasizes a preventative
approach. He testified that he sees patients on a regular basis,
approximately ten per week, and that physicians regularly
refer patients to him.


 The test for determining the admissibility of expert evidence
is whether *523  the opinion offered will be likely to aid the
trier of fact in its search for truth. Jenkins v. United States,
307 F.2d 637, 643 (D.C.Cir.1962) (en banc). According to the
Jenkins court:


The kinds of witnesses whose opinions courts have
received, even though they lacked medical training and
would not be permitted by law to treat the conditions they
described, are legion. The principle to be distilled from the
cases is plain: if experience or training enables a proffered
expert witness to form an opinion which would aid the jury,
in the absence of some countervailing consideration, his
testimony will be received.
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Id. at 644 (emphasis in original). Moreover, it is the
general rule that the “training and specialization of the
witness goes to the weight rather than the admissibility of
evidence.” Baerman v. Reisinger, M.D., 363 F.2d 309, 310
(D.C.Cir.1966).


 Here, Dr. Stills testified extensively as to his training and
qualifications. He went to an accredited school, obtained
three advanced degrees, and sees patients on a regular basis.
Plaintiff's examination and defendants' cross examination
of the witness all occurred within the jury's presence, thus
allowing it to assess the weight to be given the opinions
advanced. The qualification of Dr. Stills as an expert witness
was not in error.


 Dr. Stills testified that plaintiff would require treatment for
at least another year, and that he had been receiving treatment
since June, 1985. The maximum amount the jury could award
for the cost of psychological treatment was thus [14 (weeks
from June until October 7 trial) x $60 = $840 (costs already
incurred) ] plus [$60 x 52 (weeks in a year) = $3120] = $3960.


Dr. Applewaite testified that he treated plaintiff for physical
symptoms which could be caused by anxiety, and the jury
received plaintiff's medical records as an exhibit. But even if
the jury could have found a proper causal connection between
the symptoms and the libel, there was no evidence as to
the cost of any of the plaintiff's treatments. To allow the
jury to award any amount would be to allow it to engage
in impermissible speculation. Consequently, any award for
medical expenses would be unreasonable. The maximum
amount of damages due to expenses incurred that a jury could
reasonably award was thus $3960.


 The jury could also award damages to compensate plaintiff
for the detraction from his reputation and for mental anguish.
As to damages to reputation, recovery of general intangible
damages is permissible without proof of actual loss, Afro-
American Publishing Co. v. Jaffe, 366 F.2d 649, 659–60
(D.C.Cir.1966), but they are extremely difficult to quantify.
Airlie Foundation, Inc. v. Evening Star Newspaper Co., 337
F.Supp. 421, 431 (D.D.C.1972). It must be remembered
that the award is intended to compensate plaintiff, not
punish defendants, recovery of punitive damages having been
explicitly denied. Thus a nominal recovery may be sufficient
to vindicate the injury to reputation. Id. (noting that $1 may
be enough). As the court in Afro-American Publishing Co.,
supra, observed:


The allowance of nominal damages performs a vindicatory
function by enabling the plaintiff to brand the defamation
publicly as false.


366 F.2d at 660; see also Dun & Bradstreet, supra,
105 S.Ct. at 2948–54 (White, J., concurring) (quoted at
Part II, C, supra). Such nominal recovery is especially
appropriate where events subsequent to the publication at
issue substantially cleared plaintiff's name. Id. Here, an
investigation occurred pursuant to defendant's publication
after which plaintiff was cleared of wrong-doing and the
bid protest, denied. Thus any injury to plaintiff's reputation
in the eyes of others could only be nominal. This fact is
confirmed by the lack of testimony at trial as to plaintiff's
diminished reputation among his co-workers at DHHS or
within the community at large. Most important, the jury's
special verdict has vindicated plaintiff by its determination
that Elliott's statement was false. The *524  maximum
reasonable amount the jury could have awarded for damage
to plaintiff's reputation is thus $100.


 The jury could also award plaintiff damages for mental
anguish and physical pain actually suffered. Plaintiff testified
as to his sufferings, Dr. Stills confirmed that the incident
caused plaintiff anguish, and here plaintiff's medical records
may be relevant as an indication of his ailments, although not
the cost of treatment. The evidence of mental and physical
suffering was not, however, sufficient to permit the jury to
award $470,940 ($475,000 – $4060 ($3960 + $100) ). An
amount of $50,000 defines the reasonable maximum.


The Court concludes that the jury's damage award exceeded
the maximum limit of the reasonable range within which
the jury could reasonably operate. The maximum reasonable
amount of total damages that the jury could have awarded
plaintiff was thus $54,060 ($50,000 + $4060). Accordingly, a
remittitur is appropriate, and if not consented to by plaintiff,
there will be a new trial.


III.


 As the above discussion indicates, there is substantial doubt
as to the standard and burden of proof to apply to this case.
Under any standard and burden of proof the damages awarded
in this trial were unreasonable. Thus at the very least, an
offer of remittitur to the plaintiff is appropriate. If plaintiff
refuses to consent to a remittitur, however, a new trial will
be required. But it would be duplicative and wasteful for
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the Court and the parties to undergo a second trial without
having the fundamental question of the standard and burden
of proof resolved. Unlike the usual situation where after a
retrial the result of either the first or the second trial will
be dispositive after appeal, here the Court is faced with a
greater-than-three-fold dilemma. The dilemma here is three-
fold, because there are three different standards and burdens
of proof which could plausibly apply: absolute privilege
(obviating trial completely); constitutional qualified privilege
(instructions as to actual malice to be found by clear and
convincing evidence); and common law qualified privilege
(instructions as to malice to be found by a preponderance of
the evidence). Moreover, there are greater than three potential
permutations of trial, since the damages awarded in the trial
at issue were unreasonable thus necessitating a retrial on
damages even under the instructions as already given. But
if the Court orders a new trial as to damages alone, the
result of both trials could become moot should it be found on
appeal that the Court should have applied the actual malice
or absolute privilege standard. The same is true if the Court
orders a new trial with instructions on actual malice; should
the absolute privilege standard be found appropriate both
trials would be moot, and should the common law malice
standard be found to apply yet a third trial to reduce the
excessive damages found by the first trial would become
necessary.


 Because of the dilemma posed by this special case, the Court
will structure the accompanying Order in a special way. The
accompanying Order will deny defendants' motion for a new
trial conditioned upon the consent to a remittitur by plaintiff
to all damages in excess of $54,060. If plaintiff consents to the


remittitur, defendants can, if they are willing to take the risk,
go immediately to the Court of Appeals where the issue of the
standard and burden of proof will surely be raised. If plaintiff
does not consent to the remittitur, a new trial will be required.
If a new trial is required, the Court may well limit the jury's
deliberations to damages, thereby not revisiting the first jury's
finding of liability by a preponderance of the evidence. But
before putting the Court and the parties through the burden
and expense of two trials, neither of which may be dispositive,
the Court will allow the parties to seek definitive guidance
from the Court of Appeals. An order granting a new trial is
not final and thus ordinarily not appealable.  Delano v. Kitch,
663 F.2d 990 (10th Cir.1981), cert. denied, *525  456 U.S.
946, 102 S.Ct. 2012, 72 L.Ed.2d 468 (1982). However, orders
not ordinarily appealable may be subject to appeal if certified


by the district court pursuant to 28 U.S.C. § 1292(b).**


Here, the Court of Appeals has a full record on which to
make a definitive decision on two critical legal issues. The
questions of whether an absolute privilege or a qualified
privilege applies, and whether if a qualified privilege applies
the actual malice standard and burden of proof should
apply, are controlling questions of law as to which there is
substantial ground for difference of opinion and an immediate
appeal from this order may materially advance the ultimate
termination of this litigation. Accordingly, the accompanying
Order will certify this question to the Court of Appeals
pursuant to 28 U.S.C. § 1292(b).


All Citations


628 F.Supp. 512


Footnotes
* Even had the Court instructed as to actual malice, there is corroborating evidence which could allow a jury to find the


burden met, e.g., a representative of Capital Systems testified that Lewis had never been offered a job there and the jury
received documents testifying to Lewis' character. Plaintiff's Exhibit U.


** Most analogous to an order granting a new trial is an order remanding proceedings to a state court, Poirrier v. Nicklos
Drilling Co., 648 F.2d 1063, 1065 (5th Cir.1981) or to the Army Board for Correction of Military Records, Silver v. Secretary
of the Army, 554 F.2d 664, 665 (5th Cir.1977).


End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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District of Columbia Court of Appeals.


COMPETITIVE ENTERPRISE INSTITUTE
and Rand Simberg, Appellants,


v.
Michael E. MANN, Appellee,


National Review, Inc., Appellant,
v.


Michael E. Mann, Appellee.


No. 14–CV–101, NO. 14–CV–126
|
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Decided December 22, 2016
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Amended December 13, 2018*


Synopsis
Background: University professor who authored
controversial papers on climate change brought action against
authors and publishers of online articles that criticized
professor and questioned validity of investigations that
cleared him of scientific misconduct, asserting claims for
defamation and intentional infliction of emotional distress.
against The Superior Court, Natalia M. Combs Greene, J.,
2013 WL 4494942, 2013 WL 4494944, denied defendants’
special motions to dismiss filed under the District of
Columbia's Anti-SLAPP Act. After professor filed an
amended complaint, the Superior Court, Frederick Weisberg
J., denied the defendants' renewed motions to dismiss.
Defendants appealed.


Holdings: The Court of Appeals, Ruiz, Senior Judge, held
that:


as matter of first impression, denials of special motions
to dismiss under the Anti-SLAPP Act were immediately
appealable under the collateral order doctrine;


as matter of first impression, courts considering a special
motion to dismiss under the Act should evaluate the likely
success of the claim by asking whether a jury properly
instructed on the applicable legal and constitutional standards
could reasonably find that the claim is supported in light of the
evidence that has been produced or proffered in connection
with the motion;


first article was actionable as defamatory;


second article that referenced first article was actionable as
defamatory;


editorial that responded to professor's threatened lawsuit was
not defamatory;


professor proffered sufficient evidence as to actual malice; but


there was no evidence that professor suffered severe
emotional distress.


Affirmed in part, reversed in part, and remanded.


*1219  Appeals from the Superior Court of the District of
Columbia (CAB–8263–12) (Hon. Natalia M. Combs Greene,
Trial Judge) (Hon. Frederick H. Weisberg, Trial Judge)


Attorneys and Law Firms
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Review, Inc.
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Mann.


Ariel B. Levinson–Waldman, Senior Counsel to the Attorney
General, with whom Irvin B. Nathan, Attorney General for the
District of Columbia at the time the brief was filed, and Todd
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Michael J. Songer and Daniel J. Kornstein were on the
brief for amicus curiae Mark Steyn, in support of the court's
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Ilya Shapiro, Nicholas C. Dranias, Bradley A. Benbrook,
and Stephen M. Duvernay were on the briefs, in support
of appellants, for amici curiae The Cato Institute, Reason
Foundation, Individual Rights Foundation, and Goldwater
Institute.


*1220  Gregg P. Leslie, Cynthia A. Gierhart, Seth D.
Berlin, Shaina Jones Ward, and Mara J. Gassmann were
on the brief, in support of appellants, for amici curiae
The Reporters Committee for Freedom of the Press;
The American Civil Liberties Union of the Nation's
Capital; American Society of News Editors; Association
of Alternative Newsmedia; The Association of American
Publishers, Inc.; Bloomberg L.P.; The Center for Investigative
Reporting; First Amendment Coalition; First Look Media,
Inc.; Fox News Network, LLC; Gannett Co., Inc.; The
Investigative Reporting Workshop; The National Press Club;
National Press Photographers Association; NBCUniversal
Media, LLC; Newspaper Association of America; North
Jersey Media Group, Inc.; Online News Association; Radio
Television Digital News Association; The Seattle Times
Company; Society of Professional Journalists; Stephens
Media LLC; Time Inc.; Tribune Publishing; The Tully
Center for Free Speech; D.C. Communications, Inc., d/b/a
Washington City Paper; and WP Company LLC d/b/a The
Washington Post.


David A. Cortman, Kevin H. Theriot, Christopher Byrnes,
and Kurt Van Sciver were on the brief, in support of
appellants, for amicus curiae Alliance Defending Freedom.


Phillip C. Chang, Jonathan E. Buchan, E. Duncan Getchell,
and Amy Miller were on the brief, in support of appellants,
for amici curiae Newsmax Media, Inc.; Free Beacon, LLC;
The Foundation for Cultural Review; The Daily Caller, LLC;
PJ Media, LLC; and The Electronic Frontier Foundation.


Before Beckwith and Easterly, Associate Judges, and Ruiz,
Senior Judge.


Opinion


Ruiz, Senior Judge:


These appeals present us with legal issues of first impression
concerning the special motion to dismiss created by the
District of Columbia's Anti–Strategic Lawsuits Against


Public Participation (Anti–SLAPP) Act, D.C. Code §§ 16–
5501 to –5505 (2012 Repl.): whether denial of a special
motion to dismiss is immediately appealable and the standard
applicable in considering the merits of an Anti–SLAPP
special motion to dismiss.


Appellee Michael E. Mann is a well-known climate scientist
whose research in studying the “paleoclimate,” or ancient
climate, has featured prominently in the politically charged
debate about climate change. Dr. Mann filed an action
for defamation and intentional infliction of emotional
distress against Competitive Enterprise Institute (CEI), Rand
Simberg, National Review, Inc. (National Review), and Mark
Steyn based on articles written by Mr. Simberg, Mr. Steyn,
and National Review's editor Rich Lowry that appeared
on the websites of CEI and National Review. Dr. Mann's
complaint claimed that the articles which criticized Dr.
Mann's conclusions about global warming and accused him of
deception and academic and scientific misconduct contained
false statements that injured his reputation and standing in the
scientific and academic communities of which he is a part.


Defendants argued that Dr. Mann's lawsuit infringes on
their First Amendment right of free speech and moved for
dismissal under the Anti–SLAPP Act and, alternatively, under
Superior Court Rule 12 (b)(6). The trial court ruled that
Dr. Mann's claims were “likely to succeed on the merits”—
the standard established in the Anti–SLAPP Act to defeat a
motion to dismiss—and denied appellants' motions to dismiss
and their subsequent motions to reconsider. Appellants—CEI,
National Review and Mr. Simberg—sought interlocutory
review in this court of the trial court's denial of their motions


to dismiss.1


As a preliminary matter, we hold that we have jurisdiction
under the collateral order doctrine to hear appellants'
interlocutory appeals of the trial court's denial of their special
motions to dismiss filed under the Anti–SLAPP Act. We
further hold that the Anti–SLAPP Act's “likely to succeed”
standard for overcoming a properly filed special motion to
dismiss requires that the *1221  plaintiff present evidence
—not simply allegations—and that the evidence must be
legally sufficient to permit a jury properly instructed on the
applicable constitutional standards to reasonably find in the
plaintiff's favor. Having conducted an independent review of
the evidence to ensure that it surmounts the constitutionally
required threshold, we conclude that Dr. Mann has presented
evidence sufficient to defeat the special motions to dismiss


as to some of his claims.2 Accordingly, we affirm in part,
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reverse in part, and remand the case to the trial court for
further proceedings.


I. Statement of the Case


A. Factual Background


The facts presented in the complaint and subsequent
pleadings filed with the court are as follows. Dr. Mann
is a graduate of the University of California at Berkeley
(B.S. Physics and Applied Math) and Yale University
(M.S. Physics; Ph.D. Geology and Geophysics), and has
held faculty positions at the University of Massachusetts's
Department of Geosciences and the University of Virginia's
Department of Environmental Sciences. He is a Distinguished
Professor of Meteorology and the Director of the Earth
System Science Center at Pennsylvania State University


(Penn State).3 Dr. Mann is considered an authority on climate
change science, and has been recognized with honors and
awards for his work identifying global warming and its cause.


In 1998 and 1999, Dr. Mann and two colleagues4 co-authored
two scientific papers, the first of which was published in
the international scientific journal Nature and the second of
which was published in Geophysical Research Letters, that
reported the results from a statistical study of the Earth's
temperatures over several centuries. Their 1998 study used
a technique to reconstruct temperatures from time periods
before the widespread use of thermometers in the 1960s
by using “proxy indicators” (described by Dr. Mann as
“growth rings of ancient trees and corals, sediment cores
from ocean and lake bottoms, ice cores from glaciers, and
cave sediment cores”). The data showed that global mean
annual temperatures have been rising since the early twentieth
century, with a marked increase in the last fifty years. The
papers concluded that this rise in temperature was “likely
unprecedented in at least the past millennium” and *1222
correlated with higher concentrations of carbon dioxide in the
atmosphere emitted by the combustion of fossil fuels.


The 1999 paper included a graph depicting global
temperatures in the Northern Hemisphere for a millennium,
from approximately 1050 through 2000. The graphical pattern
is roughly horizontal for 90% of the temperature axis—
reflecting a slight, long-term cooling period between 1050
and 1900—followed by a sharp increase in temperature in
the twentieth century. Because of its shape resembling the


long shaft and shorter diagonal blade of a hockey stick, this


graph became known as the “hockey stick.”5 The hockey
stick graph became the foundation for the conclusion that the
sharp increase in temperature starting in the twentieth century
was anthropogenic, or caused by concentrations of CO2 in
the atmosphere generated by human activity initiated by the
industrial age. The hockey stick graph also became a rallying
point, and a target, in the subsequent debate over the existence
and cause of global warming and what, if anything, should be
done about it.


In 2001, the Intergovernmental Panel on Climate Change


(IPCC),6 in its Third Assessment Report, summarized the
study and data that led to the hockey stick graph and featured
several of the studies that replicated its data. In 2003 and
2005, mining consultant Stephen McIntyre and Professor


Ross McKitrick7 published articles claiming to demonstrate
that the hockey stick graph was the result of bad data and
flawed statistical analysis. That same year, *1223  in a study
commissioned by two U.S. Congressmen, Professor Edward


Wegman8 concluded that Dr. Mann's statistical methodology
was flawed. That same year, the National Research Council of
the National Academies of Science, in a study commissioned
by the U.S. House of Representatives, raised questions about
the reliability of temperature reconstructions prior to 1600,
but agreed substantively with the conclusions represented
by the hockey stick graph. Follow-up, peer-reviewed studies
published in the literature have independently validated
conclusions illustrated by the hockey stick graph.


In November 2009, thousands of emails from the Climate
Research Unit (CRU) of the University of East Anglia
in the United Kingdom—some between Dr. Mann and
CRU climate scientists—were somehow obtained and
anonymously published on the Internet, shortly before the
U.N. Global Climate Change Conference was to begin in
Copenhagen in December 2009. In a controversy dubbed
“Climategate,” some of these emails were cited as proof
that climate scientists, including Dr. Mann, falsified or
manipulated their data, in collusion with government
officials, to produce the hockey stick result. The emails led
to public questioning of the validity of the research leading
to the hockey stick graph and to calls for evaluation of the
soundness of its statistical analysis and the conduct of the
scientists involved in the research, including, specifically, Dr.
Mann.
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Following disclosure of the emails and the questions
raised, Penn State, the University of East Anglia, and
five governmental agencies—the U.K. House of Commons
Science and Technology Committee, the U.K. Secretary of
State for Energy and Climate Change, the Inspector General
of the U.S. Department of Commerce, the U.S. Environmental
Protection Agency, and the U.S. National Science Foundation
—issued reports after conducting inquiries into the validity
of the methodology and research underlying the hockey
stick graph and investigating the allegations impugning the
integrity of Dr. Mann's and other climate scientists' conduct.
The inquiries that considered the science largely validated
the methodology underlying the hockey stick graph. None of
the investigations found any evidence of fraud, falsification,


manipulation, or misconduct on the part of Dr. Mann.9 These
reports were published in 2010 and 2011.


On July 13, 2012, Mr. Simberg authored an article entitled
“The Other Scandal in Unhappy Valley,” which was published
on OpenMarket.org, an online blog of CEI. Comparing
“Climategate” with the then-front-page news of the Penn
State sexual *1224  abuse scandal involving Jerry Sandusky


that had been revealed in the Freeh Report,10 Mr. Simberg
wrote:


So it turns out that Penn State has covered up wrongdoing
by one of its employees to avoid bad publicity.


But I'm not talking about the appalling behavior uncovered
this week by the Freeh report. No, I'm referring to another
cover up and whitewash that occurred there two years ago,
before we learned how rotten and corrupt the culture at the
university was. But now that we know how bad it was,
perhaps it's time that we revisit the Michael Mann affair,
particularly given how much we've also learned about his
and others' hockey-stick deceptions since. Mann could be
said to be the Jerry Sandusky of climate science, except for
instead of molesting children, he has molested and tortured
data in service of politicized science that could have dire


consequences for the nation and planet....[11]


[M]any ... luminaries of the “climate science” community
were shown to have been behaving in a most unscientific
manner. Among them were Michael Mann, Professor of
Meteorology at Penn State, whom the emails revealed had
been engaging in data manipulation to keep the blade on
his famous hockey-stick graph, which had become an icon
for those determined to reduce human carbon emissions by
any means necessary....


Mann has become the posterboy of the corrupt and
disgraced climate science echo chamber. No university
whitewash investigation will change that simple reality. ...


Michael Mann, like Joe Paterno, was a rock star in the
context of Penn State University, bringing in millions
in research funding. The same university president who
resigned in the wake of the Sandusky scandal was
also the president when Mann was being whitewashed
investigated. We saw what the university administration
was willing to do to cover up heinous crimes, and even
let them continue, rather than expose them. Should we
suppose, in light of what we now know, they would do any
less to hide academic and scientific misconduct, with so
much at stake?


It's time for a fresh, truly independent investigation.
(strike-through in original).


On July 15, 2012, Mr. Steyn authored an article titled
“Football and Hockey,” which appeared on National Review's
online blog “The Corner.” In his article, Mr. Steyn quoted
from Mr. Simberg's July 13 article:


I'm referring to another cover up and whitewash that
occurred [at Penn State] two years ago, before we learned
how rotten and corrupt the culture at the university was.
But now that we know how bad it was, perhaps it's time
that we revisit the Michael Mann affair, particularly given
how much we've also learned about his and others' hockey-
stick deceptions since. Mann could be said to be the
Jerry Sandusky of climate science, except that instead of
molesting children, he has molested and tortured data in
service of politicized science that *1225  could have dire
consequences for the nation and planet.


Mr. Steyn then added:


Not sure I'd have extended that metaphor all the way into
the locker-room showers with quite the zeal Mr. Simberg
does, but he has a point. Michael Mann was the man behind
the fraudulent climate-change “hockey-stick” graph, the
very ringmaster of the tree-ring circus. And, when the
East Anglia emails came out, Penn State felt obliged to
“investigate” Professor Mann. Graham Spanier, the Penn
State president forced to resign over Sandusky, was the
same [one] who investigated Mann. And, as with Sandusky
and Paterno, the college declined to find one of its star
names guilty of any wrongdoing.
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If an institution is prepared to cover up systematic statutory
rape of minors, what won't it cover up? Whether or not he's
“the Jerry Sandusky of climate change”, [sic] he remains
the Michael Mann of climate change, in part because his
“investigation” by a deeply corrupt administration was a
joke.


Dr. Mann's counsel wrote to appellants requesting an apology
and retraction of the statements, and threatening litigation if
the articles were not removed from their respective websites.
The letter stated that the allegations of data manipulation and
misconduct were false, and pointed to the investigations that
had concluded Dr. Mann had not engaged in wrongdoing
or manipulated data in a deceptive manner. No apology
was forthcoming, nor were the posted statements withdrawn.
Instead, on August 22, 2012, Mr. Lowry wrote an editorial
on National Review's website titled “Get Lost” that referred
to “Michael Mann of Climategate infamy,” characterized his
threatened litigation as “a nuisance lawsuit,” and included
a link to National Review's lawyer's response rejecting
Dr. Mann's counsel's request for a retraction. Mr. Lowry
explained that “[i]n common polemical usage, ‘fraudulent’
doesn't mean honest-to-goodness criminal fraud. It means
intellectually bogus and wrong.” The editorial concluded:
“[Dr. Mann is] going to go to great trouble and expense to
embark on a losing cause that will expose more of his methods
and maneuverings to the world. In short, he risks making
an ass of himself. But that hasn't stopped him before.” The
underlying lawsuit followed.


B. Trial Court Proceedings


Dr. Mann filed his initial complaint on October 22, 2012,
alleging libel and intentional infliction of emotional distress
based on appellants' statements accusing him of improperly
manipulating data to reach a preordained conclusion,
deception, fraud, and misconduct. Appellants filed special
motions to dismiss the complaint pursuant to the D.C. Anti–
SLAPP Act and motions to dismiss for failure to state
a claim under Superior Court Rule 12 (b)(6). Dr. Mann
opposed the motions. On July 19, 2013, Judge Natalia Combs
Greene denied the motions. She determined that the subject
of appellants' challenged statements brought them within
the ambit of the Anti–SLAPP Act, but that Dr. Mann had
made the required showing under the Act to defeat the
special motions to dismiss. First, the trial court interpreted
the “likely to succeed” standard in the Act as substantively


similar to the standard for prevailing on a motion for
summary judgment or motion for judgment as a matter of
law. Second, the trial court concluded that Dr. Mann met
this burden by making a prima facie showing that appellants'
statements were defamatory and not sheltered by the fair
comment privilege, and by providing sufficient evidence for
the court to find that “discovery may uncover” that appellants
acted with actual malice. Third, the trial court determined
that Dr. Mann also *1226  made the requisite showing of
malicious and outrageous conduct to support his claim of
intentional infliction of emotional distress. Finally, the trial
court determined that the complaint stated a claim, and thus
survived a Rule 12 (b) (6) evaluation.


Appellants asked the trial court to vacate the denials of
their motions to dismiss and, after the trial court denied this
request, appellants moved for certification of the trial court's
orders for interlocutory appeal. The trial court denied the
motions for certification. Appellants then appealed to this
court, which issued an order to show cause as to why the
appeals should not be dismissed for lack of jurisdiction as
having been taken from non-appealable orders. On December
19, 2013, these appeals were dismissed as moot because Dr.
Mann filed an amended complaint on June 28, 2013.


The amended complaint is substantially the same as the
original complaint, with the addition of one count of
libel based on the comment comparing Dr. Mann to Jerry
Sandusky, which, in the original complaint, supported
only the intentional infliction of emotional distress claim.
Appellants renewed their motions to dismiss, and Dr. Mann
opposed them. On January 22, 2014, Judge Frederick
Weisberg denied the motions, reasoning that Judge Combs
Greene's order denying the original motions to dismiss was
the law of the case, and adding an analysis of the new
defamation count. Appellants again filed motions seeking
vacatur of the denial of their motions to dismiss and
certification for interlocutory appeal, which were, again,
denied by the trial court.


Appellants filed notices of appeal to this court, and Dr.
Mann moved to dismiss the appeals on the ground that they
seek review of non-final orders that are not immediately
appealable, or, in the alternative, to expedite the appeal.
The court ordered appellants to show cause as to why the
court has jurisdiction to hear these interlocutory appeals.
Appellants filed a response, as did Dr. Mann. The court
ultimately reserved the jurisdiction question, expedited the
appeal, and ordered the parties to file briefs addressing the
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court's jurisdiction as well as the merits. The District of
Columbia and non-appealing defendant Mr. Steyn filed a brief
as amicus curiae in favor of the court's jurisdiction to hear


the interlocutory order on appeal.12 Several organizations
filed briefs as amici curiae in support of appellants. We now
address all issues.


II. SLAPP Actions and the D.C. Anti–SLAPP Act


A “SLAPP” (strategic lawsuit against public participation)
is an action “filed by one side of a political or public
policy debate aimed to punish or prevent the expression
of opposing points of view.” Council of the District of
Columbia, Report of Committee on Public Safety and the
Judiciary on Bill 18–893, at 1 (Nov. 18, 2010) (hereinafter
Report on Bill 18–893). Thus, the goal of a SLAPP “is
not to win the lawsuit but to punish the opponent and
intimidate them into silence.” Id. at 4 (citing George W. Pring,
SLAPPs: Strategic Lawsuits Against Public Participation, 7
Pace Envtl. L. Rev. 3, 3, 9–11 (1989)). Enacted in 2012,
the D.C. Anti–SLAPP Act was designed to protect targets
of such meritless lawsuits by creating “substantive rights
with regard to a defendant's ability to fend off” a SLAPP.
Report on Bill 18–893, at 1. The rights created by *1227  the
Act comprise a special motion to dismiss a complaint, D.C.
Code § 16–5502, and a special motion to quash discovery
orders, requests for information, or subpoenas for personal
identifying information in suspected SLAPPs, D.C. Code §
16–5503. This court has interpreted and applied the Anti–
SLAPP Act with respect to the provisions concerning the
special motion to quash a subpoena, see Doe v. Burke (Burke I
), 91 A.3d 1031 (D.C. 2014), and the award of attorney's fees
in connection with such a motion, see Doe v. Burke (Burke II
), 133 A.3d 569 (D.C. 2016). This is the first case presented
on appeal that raises the proper interpretation and application
of the Act's special motion to dismiss.


Under the District's Anti–SLAPP Act, the party filing a
special motion to dismiss must first show entitlement to the
protections of the Act by “mak[ing] a prima facie showing
that the claim at issue arises from an act in furtherance of
the right of advocacy on issues of public interest.” D.C.
Code § 16–5502 (b). Once that prima facie showing is
made, the burden shifts to the nonmoving party, usually the


plaintiff,13 who must “demonstrate[ ] that the claim is likely
to succeed on the merits.” Id. If the plaintiff cannot meet
that burden, the motion to dismiss must be granted, and the
litigation is brought to a speedy end. Id. In this case, the


parties agree that appellants made the requisite prima facie
showing that the Act applies because the lawsuit is based
on articles that appeared on CEI's and National Review's
websites that concern the debate over the existence and causes
of global warming. See D.C. Code § 16–5501 (1) (defining
“[a]ct in furtherance of the right of advocacy on issues of
public interest” to include “[a]ny written or oral statement
made ... [i]n a place open to the public or a public forum
in connection with an issue of public interest ....”); D.C.
Code § 16–5501 (3) (“ ‘Issue of public interest’ means an
issue related to health or safety; environmental, economic,
or community well-being; the District government; a public
figure; or a good, product, or service in the market place.”).
What is contested in this appeal is whether Dr. Mann met his
burden of demonstrating that he is “likely to succeed on the
merits” of his claims for defamation and intentional infliction
of emotional distress. If he has, appellants' special motions
to dismiss were properly denied, and the litigation continues.
If he has not, the motions should have been granted, and
the litigation would be terminated. But we must decide first
whether this court has jurisdiction to decide that question at
this stage of the litigation.


III. Jurisdiction


Denial of a special motion to dismiss filed under the Anti–
SLAPP Act does not end the litigation and is not a final order.


To the contrary, it signals that the litigation will continue.14


Nor is it one of the types of interlocutory orders specified by
statute over which this court has jurisdiction. See D.C. Code
§ 11–721 (a)(2)–(3) (2012 Repl.). The denial of a motion to
dismiss filed under Rule 12 (b)(6) is not usually immediately
appealable. See McNair Builders, Inc. v. Taylor, 3 A.3d 1132,
1135 (D.C. 2010). Thus, we must *1228  decide, in the first
instance, whether the denial of a special motion to dismiss
filed pursuant to D.C. Code § 16–5502 belongs to that “small
class” of non-final orders that may be appealed under the
collateral order doctrine established by the Supreme Court
in Cohen v. Beneficial Industrial Loan Corp., because it is
“too important to be denied review and too independent of the
cause itself to require that appellate consideration be deferred
until the whole case is adjudicated.” 337 U.S. 541, 546, 69
S.Ct. 1221, 93 L.Ed. 1528 (1949).


The test for application of the collateral order doctrine is
“stringent.” McNair Builders, 3 A.3d at 1136 (quoting Will v.
Hallock, 546 U.S. 345, 349–50, 126 S.Ct. 952, 163 L.Ed.2d
836 (2006)). For an order to qualify for interlocutory review
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under the doctrine, “(1) it must conclusively determine a
disputed question of law, (2) it must resolve an important
issue that is separate from the merits of the case, and
(3) it must be effectively unreviewable on appeal from a
final judgment.” Id. at 1135–36 (quoting, and overruling
on other grounds, Finkelstein, Thompson & Loughran v.
Hemispherx Biopharma, Inc., 774 A.2d 332, 339–40 (D.C.
2001)). “Effective” unreviewability encompasses the notion
that the matter at stake concerns an issue of “substantial public
interest.” Id. at 1137. We conclude that these criteria are
met where a special motion to dismiss filed under the Anti–
SLAPP Act is denied as they are in the case of denial of a
special motion to quash filed under the Act. See Burke I, 91
A.3d at 1038 (“[The] determination that an order is appealable
under [these criteria] is ‘not directed at the individual case, but
to the entire category to which a claim belongs.’ ”) (quoting


McNair Builders, 3 A.3d at 1140 n.9)).15


A. Conclusivity


First, a trial court's order denying a special motion to dismiss
under the Anti–SLAPP Act “conclusively determine[s] a
disputed question of law,” McNair Builders, 3 A.3d at 1135:
whether the movant is entitled to dismissal under the Act.
In analyzing whether the denial of a special motion to
quash under the Act is immediately appealable, the Burke
I court concluded that the “conclusivity element” of the
collateral order doctrine is “satisfied when a trial court has
determined the movant is ineligible for protection under the
[Anti–SLAPP] statute.” 91 A.3d at 1038 (quoting Godin v.


Schencks, 629 F.3d 79, 84 (1st Cir. 2010)).16 Here, appellants
have received some measure of protection under the Act
by having their motions to dismiss evaluated under the
special provisions of the Act created to deter SLAPPs. The
application of the Act does not mean, however, that there is
no “disputed question of law” for purposes of the collateral
order doctrine. There remains the specific disputed legal
question of whether the movant is entitled to the Act's
ultimate protection: mandatory dismissal of the lawsuit at
an early point in the litigation. That is an issue a trial court
conclusively determines when it rules on a special motion
to dismiss. Therefore, denial of a special motion to dismiss
satisfies *1229  the “conclusivity element” of the collateral
order doctrine.


B. Separability


Second, a trial court's order denying a special motion to
dismiss “resolve[s] an important issue that is separate from
the merits of the case.” McNair Builders, 3 A.3d at 1135.
The issue in the case of a special motion to dismiss, once
the threshold prima facie case has been met by the movant,
is whether the movant has a statutory right to be free of the
burdens of defending the litigation. Resolution of both issues
—whether the claim arises from acts protected by the Act
and whether the movant is entitled to dismissal—will involve
some of the same facts relevant to the merits of the claim.
That commonality, however, does not necessarily preclude
interlocutory review of the denial of an Anti–SLAPP special
motion to dismiss.


An analogy to qualified immunity is apt. “[I]t follows from the
recognition that qualified immunity is in part an entitlement
not to be forced to litigate the consequences of official
conduct that a claim of immunity is conceptually distinct from
the merits of the plaintiff's claim that his rights have been
violated.” Mitchell v. Forsyth, 472 U.S. 511, 527–28, 105
S.Ct. 2806, 86 L.Ed.2d 411 (1985). The special motion to
dismiss created by the Anti–SLAPP Act “explicitly protects
the right not to stand trial” in a SLAPP, which is intended
as a “weapon to chill or silence speech.” Burke I, 91 A.3d
at 1033, 1039; see Report on Bill 18–893, at 4 (referring to
“other jurisdictions, which have similarly extended absolute
or qualified immunity for individuals engaging in protected
actions”). This statutory right is analogous to qualified
immunity for official conduct in that its application depends
on the court's resolution of whether the acts complained
of entitle the defendant not to stand trial “under certain
circumstances.” Mitchell, 472 U.S. at 525, 105 S.Ct. 2806.
In this case we interpret the statutory standard (“likely to
succeed on the merits”) for determining special motions under
the Act and, as discussed infra, conclude that the court must
decide, as a matter of law, whether the plaintiff has produced
(usually without the benefit of discovery) sufficient evidence
to prevail on the claim. In other words, the circumstance under
which the Anti–SLAPP Act creates immunity from trial is
a meritless SLAPP. As we stated in Burke I, this “resolves
a question separate from the merits in that it merely finds
that such merits may exist, without evaluating whether the
plaintiff's claim will succeed.” 91 A.3d at 1039 (quoting


Batzel v. Smith, 333 F.3d 1018, 1025 (9th Cir. 2003)).17
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We readily acknowledge that this inquiry is not completely
separable from the merits, but it need not be where it
serves a different purpose. See Henry v. Lake Charles
Am. Press, 566 F.3d 164, 175 (5th Cir. 2009) (noting that
purpose of Anti–SLAPP special motions is “distinct from
[the purpose] of the underlying suit”). As the Supreme Court
has recognized, “although sometimes practically intertwined
with the merits, a claim of immunity nonetheless raises a
question that is significantly different from the questions
underlying plaintiff's claim on the merits (i.e., in the absence
of qualified immunity).” Johnson v. United States, 515 U.S.
304, 314, 115 S.Ct. 2151, 132 L.Ed.2d 238 (1995). As is
the case with qualified immunity, the issue *1230  that
the court must resolve in deciding a special motion to
dismiss under the Anti–SLAPP Act is whether the defendant
is entitled to immunity from trial, a question of law that
involves the evaluation of the complained-of conduct against
established legal standards. Cf. Behrens v. Pelletier, 516
U.S. 299, 313, 116 S.Ct. 834, 133 L.Ed.2d 773 (1996)
(holding that court's denial of qualified immunity separate and
immediately appealable because it “necessarily determined
that certain conduct attributed to [defendant] (which was
controverted) constituted a violation of clearly established


law”).18 Consequently, even though a court's determination
involves consideration of evidence produced in support of the
merits, in view of the purpose of the D.C. Anti–SLAPP Act
to provide immunity from suit, a court's denial of a special
motion to dismiss resolves an issue of law at the threshold
of litigation—whether the defendant is entitled to immunity
from trial—that is sufficiently separate from the ultimate
question on the merits of the case decided at trial—whether
the defendant is liable. See Henry, 566 F.3d at 175 (noting
that Anti–SLAPP motion is “separate[ ] from the merits of the
claim itself” because its purpose is to determine “ ‘whether
the defendant is being forced to defend a meritless claim,’ not
to determine whether the defendant actually committed the


relevant tort” (quoting Batzel, 333 F.3d at 1025)).19


C. Unreviewability


Third, a trial court's denial of a special motion to dismiss is
“effectively unreviewable on appeal from a final judgment.”
McNair Builders, 3 A.3d at 1135 (quoting Finkelstein,
Thompson & Loughran, 774 A.2d at 339–40). Denial of
immunity from trial is the quintessential unreviewable order
because the core of immunity from suit “is its possessor's
entitlement not to have to answer for his conduct in a civil
damages action.” Id. at 1137 (quoting Mitchell, 472 U.S. at


525, 105 S.Ct. 2806). The D.C. Anti–SLAPP Act provides not
only immunity from having to stand trial but also protection
from “expensive and time consuming discovery that is often
used in a SLAPP as a means to prevent or punish” by
“toll[ing] discovery while the special motion to dismiss is
pending.” Report on Bill 18–893, at 4. Consequently, the
denial of a special motion to dismiss filed under the Act—a
denial of the immunity from suit and pretrial burdens afforded
by the statute—is the type of unreviewable order that falls
squarely within the collateral order doctrine. Accord Henry,
566 F.3d at 178 (holding that denial of Anti–SLAPP motion to
dismiss satisfies the third requirement of the collateral order
doctrine because its purpose is to “provide[ ] a right not to
stand trial”); see also Behrens, 516 U.S. at 308, 116 S.Ct.
834 (noting that the scope of protection afforded by qualified
immunity, which includes the right to not stand trial and to
avoid the burdens of pretrial matters, such as discovery, made
denial of immunity claim immediately appealable).


D. Substantial Public Interest


Finally, and of particular importance in conducting a Cohen
analysis, we *1231  conclude that because the denial of a
special motion to dismiss implicates a “substantial public
interest,” it would be effectively unreviewable on appeal
from a final judgment. McNair Builders, 3 A.3d at 1136.
The purpose of the special motion to dismiss is to protect
a “particular value of a high order”—the right to free
speech guaranteed by the First Amendment—by shielding
defendants from meritless litigation that might chill advocacy
on issues of public interest. Will, 546 U.S. at 352, 126
S.Ct. 952 (citing cases involving separation of powers,
states' dignitary interests under the Eleventh Amendment,
and double jeopardy bar of the Fifth Amendment); cf.
McNair Builders, 3 A.3d at 1141 (holding that contractor's
asserted immunity under judicial proceedings privilege
did not implicate a substantial public interest warranting
interlocutory review). The legislative history of the Anti–
SLAPP Act confirms that the legislature thought the denial
of the Act's protection merited immediate appellate review.
The original Anti–SLAPP bill presented to the Council
of the District of Columbia included a provision for the
interlocutory appeal of the denial of a special motion to
dismiss or quash. This provision was excluded from the final
version of the bill following this court's decision in Stuart v.
Walker, 6 A.3d 1215 (D.C. 2010), vacated, 30 A.3d 783 (D.C.
2011) (Mem.)., which held that a similar provision affecting
the jurisdiction of the court is beyond the scope of the
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Council's authority. Report on Bill 18–893, at 7. The Council's
evident intent and preference to include an interlocutory
review provision—regardless of whether it had the authority
to do so—is a significant indicator of its belief that “some
particular value of a high order,” Will, 546 U.S. at 352, 126
S.Ct. 952, is at issue that should be addressed by the court
on appeal without waiting for completion of the litigation.
See Henry, 566 F.3d at 181 (concluding that where statute
“embodies a legislative determination that parties should be
immune from certain abusive tort claims that have the purpose
or effect of imperiling First Amendment rights, ‘there is little
room for the judiciary to gainsay its “importance” ’ ” (quoting
Digital Equip. v. Desktop Direct, 511 U.S. 863, 879, 114 S.Ct.
1992, 128 L.Ed.2d 842 (1994))); cf. Englert v. MacDonell,
551 F.3d 1099, 1105–06 (9th Cir. 2009) (holding that denial
of special motion to strike under Oregon's anti–SLAPP statute
was not immediately appealable where Oregon statute did not
provide for immediate appellate review of such order).


We conclude that denial of Anti–SLAPP special motions to
dismiss meet the requirements of conclusivity, separability,
and effective unreviewability established in Cohen, as further
refined in Will, and is immediately appealable to this court.
We come to this conclusion in light of the District of Columbia
Anti–SLAPP Act's purpose to create a substantive right not
to stand trial and to avoid the burdens and costs of pre-trial
procedures, a right that would be lost if a special motion
to dismiss is denied and the case proceeds to discovery and
trial; our interpretation of the Act as requiring a judicial
determination applying established principles of law in
deciding a special motion to dismiss; and, most especially, the
public interest in safeguarding important First Amendment
rights in an expeditious manner as shown by the Council's
evident desire to make denials of such motions, which must be
filed and decided in the early stage of litigation, immediately
appealable. See Henry, 566 F.3d at 176–78 (noting that a
ruling on a special motion to dismiss under the Louisiana
Anti–SLAPP statute meets every prong of the collateral order
doctrine because the statute provides a right not to stand
trial and bear the costs of defending a meritless defamation
claim *1232  that can chill important First Amendment
rights by gauging plaintiff's probability of success); Batzel,
333 F.3d at 1025–26 (holding that denial of special motion
to dismiss under California Anti–SLAPP Act met Cohen
standards because it created a substantive immunity from suit
and provided for immediate right of appeal).


As we have determined that we have jurisdiction, we have
two further questions to address: (1) what is meant by the


Act's language requiring the plaintiff to “demonstrate[ ] that
the claim is likely to succeed on the merits,” and (2) whether
Dr. Mann has met this standard in the present case.


IV. The Anti–SLAPP Act's “Likely to Succeed on the
Merits” Standard for Special Motions to Dismiss


The Anti–SLAPP Act's special motion to dismiss creates
a burden-shifting procedure that is triggered by the party
seeking to invoke the special protections afforded by the Act.


See D.C. Code § 16–5502.20 The moving party (usually the


defendant)21 files a special motion to dismiss within forty-
five days after service of the complaint. Id. § 16–5502 (a).
Filing of the motion stays discovery, unless the court grants
a limited exception for discovery targeted to defeating the
motion. Id. § 16–5502 (c). If the moving party makes a
“prima facie showing” that the claim “arises from an act
in furtherance of the right of advocacy on issues of public
interest,” the burden shifts to the party opposing the motion
to “demonstrate[ ] that the claim is likely to succeed on the
merits.” Id. § 16–5502 (b) & (d). The court is required to hold
an “expedited hearing” on the motion and to issue a ruling “as
soon as practicable after the hearing.” Id. § 16–5502 (d). If
the plaintiff's opposition fails to meet the statutory standard,
the Act requires the trial court to dismiss the complaint,
with prejudice. Id. § 16–5502 (b) & (d). If the opposition
is successful, the motion to dismiss is denied, id. and the
litigation proceeds in the normal course.


For the reasons that follow, we conclude that in considering
a special motion to dismiss, the court evaluates the likely
success of the claim by asking whether a jury properly
instructed on the applicable legal and constitutional standards
could reasonably find that the claim is supported in light of the
evidence that has been produced or proffered in connection
with the motion. This standard *1233  achieves the Anti–
SLAPP Act's goal of weeding out meritless litigation by
ensuring early judicial review of the legal sufficiency of the
evidence, consistent with First Amendment principles, while
preserving the claimant's constitutional right to a jury trial.


We review questions of statutory interpretation de novo.


Burke I, 91 A.3d at 1040.22 Our analysis begins with the
language of the statute, see District of Columbia v. Place, 892
A.2d 1108, 1111 (D.C. 2006), which requires that to prevail
in opposing a special motion to dismiss, the opponent must
“demonstrate[ ] that the claim is likely to succeed on the
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merits.” D.C. Code § 16–5502 (b). As neither the phrase nor
any of its components is defined in the statute, we look to
“the language of the statute by itself to see if the language is
plain and admits of no more than one meaning.” Rodriguez v.
District of Columbia, 124 A.3d 134, 146 (D.C. 2015) (quoting
Dobyns v. United States, 30 A.3d 155, 159 (D.C. 2011)).
Although we can be confident that “on the merits” refers


to success on the substance of the claim,23 the meaning of
the requirement that the opponent “demonstrate[ ] that the
claim is likely to succeed” is more elusive. Use of the word


“demonstrate”24 indicates that once the burden has shifted to
the claimant, the statute requires more than mere reliance on
allegations in the complaint, and mandates the production or
proffer of evidence that supports the claim. This interpretation
is supported by another provision in the Act, § 16–5502 (c),
that stays discovery upon the filing of a special motion to
dismiss “until the motion has been disposed of,” unless it
“appears likely that targeted discovery will enable the plaintiff
to defeat the motion and that the discovery will not be unduly
burdensome.” If evidence were not required to successfully
oppose a special motion to dismiss under § 16–5502 (b),
there would be no need for a provision allowing targeted


discovery for that purpose.25 Moreover, unless something
more than argument based on the allegations in the complaint
is required, the special motion to dismiss created by the Act
would be redundant in light of the general availability, in all
civil proceedings regardless of the nature of the claim, of
motions to dismiss under Rule 12 (b)(6).


But what does it mean that the evidence must demonstrate that
the claim is “likely to succeed” ? In common parlance, the
term “likely” connotes a predictive quality, and its dictionary


definition is “probable.”26 *1234  The phrase conveys an
assessment of the claimant's chance of success, but does
not inherently provide the exact measure by which such an
assessment is to be made. It could be argued that “likely to
succeed” is different from and a lesser standard than “more
likely than not to succeed,” the phrase routinely used to mean
a preponderance of the evidence, and that if the legislature
had in mind a preponderance of the evidence standard, it
would have used that well-known term of art. See Haley v.
United States, 799 A.2d 1201, 1209 n.6 (D.C. 2002) (“The
preponderance of the evidence standard requires proof that
something more likely than not exists or occurred.”). On
the other hand, it seems counterintuitive to say that a claim
is “likely to succeed” if it has a less than 50% chance
of prevailing. In short, the statutory language's dictionary
meaning, even if good enough for common parlance, leaves


us in doubt as to its proper interpretation in the Anti–SLAPP
Act.


Appellants argue that we should look to a similar phrase, “a
likelihood of success on the merits,” that is used to evaluate
requests for temporary stays and preliminary injunctions. In
that context, “a likelihood of success” has been defined to
mean a “substantial likelihood” though not a “mathematical
probability,” Ortberg v. Goldman Sachs Grp., 64 A.3d
158, 162 (D.C. 2013) (quoting In re Estate of Reilly, 933
A.2d 830, 837 (D.C. 2007)), and does not express a fixed


measurement,27 as it is part of a multi-factor test where
a stronger showing on some factors can compensate for


a weaker showing on others.28 The phrase “a likelihood
of success” is similar (though not identical) on its face to
the phrase “likely to succeed,” and in both the preliminary
injunction context and under the Anti–SLAPP Act, the
judicial role involves prediction of ultimate success on the
merits. The two terms should not automatically be equated,
however, because of the different purpose and impact of
the court's ruling in the two contexts. In granting a request
for preliminary injunction, the court grants temporary relief
to a movant who makes some showing of likelihood of
success that is weighed, along with other factors such as
irreparable harm, to preserve the status quo pending the
final outcome of litigation. See Nken, 556 U.S. at 434, 129
S.Ct. 1749 (noting that preliminary injunctions and stays
similarly concern whether court order “may allow or disallow
anticipated action before the legality of that action has been
conclusively determined”). Under the Anti–SLAPP Act, on
the other hand, the result of the court's *1235  ruling in favor
of the moving party means complete and final victory for that
party by bringing the litigation to an end, avoiding a resolution
by trial. Because it is a variable standard that is used for a
different purpose, “a likelihood of success,” the term used
in deciding requests for preliminary injunctions and stays,
does not determine the proper interpretation of the “likely
to succeed” standard for deciding special motions to dismiss
under the Anti–SLAPP Act.


Lacking a statutory definition, clear dictionary definition, or
application as a term of art that reasonably can be borrowed
from another legal context, the Anti–SLAPP Act's “likely to
succeed on the merits” leaves us with “textual uncertainty.”
Cass v. District of Columbia, 829 A.2d 480, 486 (D.C. 2003).
Our task, therefore, is to interpret the ambiguous term in
a manner “that makes sense of the statute as a whole” by
reference to legislative history and other aids to construction,
such as applicable canons of statutory interpretation. District
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of Columbia v. Reid, 104 A.3d 859, 868 (D.C. 2014) (quoting
Cass, 829 A.2d at 482).


We begin with what the legislature said it was trying to
accomplish: to deter SLAPPs by “extend[ing] substantive
rights to defendants in a SLAPP, providing them with the
ability to file a special motion to dismiss that must be heard
expeditiously by the court.” Report on Bill 18–893, at 4. The
special motion to dismiss is a mechanism by which a SLAPP
defendant can “expeditiously and economically dispense of
litigation” to alleviate the burdens and cost of defending
against a suit that is filed, not to succeed, but to “prevent or
punish” the defendant's speech or advocacy. Id. To this end,
a special motion to dismiss must be filed and decided in the
early stage of litigation. D.C. Code § 16–5502 (a). If the trial
court determines that the plaintiff has not met the statutory
burden, the special motion to dismiss must be granted “with
prejudice.” Id. § 16–5502 (b) & (d). In short, the special
motion to dismiss provision authorizes final disposition of a
claim in a truncated proceeding, usually without the benefit
of discovery, id. § 16–5502 (c), to avoid the toll that meritless
litigation imposes on a defendant who has made a prima facie
showing that the claim arises from advocacy on issues of
public interest.


The dispositive nature of a court's grant of a special
motion to dismiss after the claimant has been required to
proffer evidence, but without a full opportunity to engage in
discovery and before trial, is critical to our interpretation of
the “likely to succeed” standard. An interpretation that puts
the court in the position of making credibility determinations
and weighing the evidence to determine whether a case should
proceed to trial raises serious constitutional concerns because


it encroaches on the role of the jury.29 In view *1236  of
this concern, we apply the canon of constitutional avoidance,
“an interpretive tool, counseling that ambiguous statutory
language be construed to avoid serious constitutional doubts.”
FCC v. Fox Television Stations, Inc., 556 U.S. 502, 516,
129 S.Ct. 1800, 173 L.Ed.2d 738 (2009). This canon leads
us to interpret the phrase “likely to succeed on the merits,”
undefined in the D.C. Anti–SLAPP statute, in a manner that
does not supplant the role of the fact-finder, lest the statute be


rendered unconstitutional.30 We, therefore, conclude that to
remove doubt that the Anti–SLAPP statute respects the right
to a jury trial, the standard to be employed by the court in
evaluating whether a claim is likely to succeed may result
in dismissal only if the court can conclude that the claimant
could not prevail as a matter of law, that is, after allowing for
the weighing of evidence and permissible inferences by the


jury. Cf. Mixon v. Wash. Metro. Area Transit Auth., 959 A.2d
55, 58 (D.C. 2008) (explaining that summary judgment does
not violate right to jury trial because it results in dismissal
only if no reasonable jury could find for the claimant based
on the undisputed facts).


The standards against which the court must assess the legal
sufficiency of the evidence are the substantive evidentiary
standards that apply to the underlying claim and related
defenses and privileges. As we discuss in the next section,
in addition to the elements required to make out a claim for
defamation under the law of the District of Columbia, there
is a well-developed body of case law, originating with the
Supreme Court, that establishes different levels of fault and
proof that are designed to protect First Amendment rights.
One example is the requirement to prove actual malice by
clear and convincing evidence when the claimant is a public
official or, as in this case, a limited public figure with respect
to the issue that is the subject of speech claimed to be
defamatory. Cf. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 254–55, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986) (holding
that in evaluating motion for summary judgment under Rule
56, as in evaluating motion for directed verdict under Rule
50 (a), in a case requiring proof of actual malice by clear
and convincing evidence, “the judge must view the evidence
presented through the prism of the substantive evidentiary
burden”). The precise question the court must ask, therefore,
is whether a jury properly instructed on the law, including
any applicable heightened fault and proof requirements, could


reasonably find for the claimant on the evidence presented.31


*1237  We acknowledge that our functional interpretation
of the statutory language is not evident from the face of
the statute alone. As we have explained, the interpretation
we adopt is made possible by the ambiguity of the statutory
language and rendered necessary to avoid doubt about
the constitutionality of § 16–5502 (b). This interpretation
comports with the legislative aim of building special
protections for a defendant who makes a prima facie case that
the claim arises from advocacy on issues of public interest.
A comparison of the procedures usually available in civil
litigation makes clear that the complement of provisions of
the Anti–SLAPP Act impose requirements and burdens on
the claimant that significantly advantage the defendant. As
we have noted, the filing of a special motion to dismiss
stays the claimant's right to seek discovery “until the motion
has been disposed of,” with a limited exception that favors
the defendant. D.C. Code § 16–5502 (c). The Act also
places the initial burden on the claimant to present legally
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sufficient evidence substantiating the merits without placing
a corresponding evidentiary demand on the defendant who
invokes the Act's protection. Id. § 16–5502 (b). This is
a reversal of the allocation of burdens for dismissal of a
complaint under Superior Court Rule of Civil Procedure 12
(b)(6), which requires the moving party to show that the
complaint's allegations, even if proven, would not state a
claim as a matter of law; and for summary judgment under
Superior Court Rule of Civil Procedure 56, which requires
the moving party to wait until discovery has been completed
and then shoulder the initial burden of showing that there are
no material facts genuinely in dispute and that the movant is
entitled to judgment as a matter of law on the undisputed facts.


*1238  In addition to these substantive burdens, there are
financial levies to deter a SLAPP plaintiff. The Act authorizes
the trial court to award costs and fees—including attorney's
fees—to a moving party who prevails “in whole or in part”
on a special motion to dismiss. D.C. Code § 16–5504 (a).
We have held that under the parallel provision for special
motions to quash under D.C. Code § 16–5503, the successful
movant is presumptively entitled to an award of fees unless
special circumstances make a fee award unjust. See Burke
II, 133 A.3d at 571. The Act is much less generous to a
plaintiff who successfully defends against a special motion to
dismiss, allowing the award of costs and fees “only if the court
finds that [the] motion ... is frivolous or is solely intended to
cause unnecessary delay.” D.C. Code § 16–5504 (b). In sum,
the special motion to dismiss not only provides substantial
advantages to the defendant over and above those usually
available in civil litigation, but also imposes procedural and
financial burdens on the plaintiff.


Our interpretation of the requirements and standard
applicable to special motions to dismiss ensures that the Anti–
SLAPP Act provision is not redundant relative to the rules
of civil procedure. A defendant may still file a motion to
dismiss a complaint at the onset of litigation under Rule 12,
based solely on deficiencies in the pleadings. See Super. Ct.
Civ. R. 12 (a) (requiring that motion for failure to state a
claim must be filed within 20 days of service of complaint).
The Anti–SLAPP Act gives the defendant the option to up
the ante early in the litigation, by filing a special motion to
dismiss that will require the plaintiff to put his evidentiary
cards on the table and makes the plaintiff liable for the
defendant's costs and fees if the motion succeeds. D.C. Code
§ 16–5502 (a) (requiring that special motion to dismiss be
filed within forty-five days of service of the complaint);
id. § 16–5504 (a) (providing for costs and fees). Even if


the Anti–SLAPP special motion to dismiss is unsuccessful,
the defendant preserves the ability to move for summary
judgment under Rule 56 later in the litigation, after discovery
has been completed, or for a directed verdict under Rule 50


after the presentation of evidence at trial.32


*1239  Finally, our interpretation of the standard applicable
to special motions to dismiss as providing an early judicial
evaluation of the legal sufficiency of the plaintiff's evidence
strikes the right balance between the interests of the parties.
Consistent with the Anti–SLAPP Act's purpose to deter
meritless claims filed to harass the defendant for exercising
First Amendment rights, true SLAPPs can be screened out
quickly by requiring the plaintiff to present her evidence
for judicial evaluation of its legal sufficiency early in the
litigation. But by deferring to the jury's reasonable decision-
making, the constitutional right of a plaintiff who has
presented evidence that could persuade a jury to find in her
favor is respected. It bears remembering that the fact that a
defendant can make a threshold showing that the claim arises
from activities “in furtherance of the right of advocacy on
issues of public interest,” D.C. Code § 16–5502 (a), does
not mean that the defendant is immunized from liability for
common law claims. See Duracraft Corp. v. Holmes Prods.
Corp., 427 Mass. 156, 691 N.E.2d 935, 943 & n.19 (1998)
(construing Anti–SLAPP statute to avoid unconstitutionality
and noting that “[b]y protecting one party's exercise of its
right of petition, unless it can be shown to be sham petitioning,
the statute impinges on the adverse party's exercise of its right
to petition, even when it is not engaged in sham petitioning”).
Rather, heightened legal and proof requirements apply when
First Amendment rights of the defendant are implicated,
but it is possible to meet these requirements by strong
evidence in support of the claim. The immunity created
by the Anti–SLAPP Act shields only those defendants who
face unsupported claims that do not meet established legal
standards. Thus, the special motion to dismiss in the Anti–
SLAPP Act must be interpreted as a tool calibrated to take due
account of the constitutional interests of the defendant who
can make a prima facie claim to First Amendment protection
and of the constitutional interests of the plaintiff who proffers
sufficient evidence that the First Amendment protections can
be satisfied at trial; it is not a sledgehammer meant to get rid
of any claim against a defendant able to make a prima facie
case that the claim arises from activity covered by the Act.
See, e.g., Sandholm v. Kuecker, 356 Ill.Dec. 733, 962 N.E.2d
418, 429–30 (2012) (noting that Illinois statute is aimed solely
at “meritless, retaliatory SLAPPs” and “was not intended to
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protect those who commit tortious acts and then seek refuge
in the immunity conferred by the statute”).


*1240  To sum up, it is not the court's role, at the preliminary
stage of ruling on a special motion to dismiss, to decide the
merits of the case but to test the legal sufficiency of the
evidence to support the claims. We now turn to a discussion
of the operative constitutional and legal substantive and proof
requirements that apply to the underlying claims and to an
analysis of the legal sufficiency of Dr. Mann's proffered
evidence applying those requirements.


V. Judicial Review for Legal Sufficiency


A court's review for legal sufficiency is a particularly weighty
endeavor when First Amendment rights are implicated. The
court must “examine for [itself] the statements in issue and
the circumstances under which they were made to see ...
whether they are of a character which the principles of the
First Amendment ... protect.” N.Y. Times Co. v. Sullivan, 376
U.S. 254, 285, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964) (quoting
Pennekamp v. Fla., 328 U.S. 331, 335, 66 S.Ct. 1029, 90 L.Ed.
1295 (1946)). The court must consider whether a properly
instructed jury could find for the plaintiff “both to be sure that
the speech in question actually falls within the unprotected
category and to confine the perimeters of any unprotected
category within acceptably narrow limits in an effort to ensure
that protected expression will not be inhibited.” Bose Corp.
v. Consumers Union of U.S., Inc., 466 U.S. 485, 505, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984). This is a question of
law, measured against constitutional standards, that does not
involve the court in making credibility determinations or
weighing the evidence. See Harte–Hanks Commc'ns, Inc. v.
Connaughton, 491 U.S. 657, 685, 690, 109 S.Ct. 2678, 105
L.Ed.2d 562 (1989) (considering findings of fact made by
jury along with undisputed evidence in concluding evidence
was legally sufficient to prove actual malice); see id. at 697–
700, 109 S.Ct. 2678 (Scalia, J., concurring) (referring to
appellate court's “independent assessment of whether malice
was clearly and convincingly proved on the assumption that
the jury made all the supportive findings it reasonably could
have made”). With these principles in mind, we turn to a de
novo review of the record to determine whether the evidence
produced by Dr. Mann could support, with the clarity required
by First Amendment principles, a jury verdict in his favor.


A. Defamation


To succeed on a claim for defamation, a plaintiff must prove:
“(1) that the defendant made a false and defamatory statement
concerning the plaintiff; (2) that the defendant published
the statement without privilege to a third party; (3) that the
defendant's fault in publishing the statement [met the requisite


standard];[33] and (4) either that the statement was actionable
as a matter of law irrespective of special harm or that its
publication caused the plaintiff special harm.” Oparaugo v.
Watts, 884 A.2d 63, 76 (D.C. 2005) (quoting Crowley v. N.
Am. Telecomms. Ass'n, 691 A.2d 1169, 1173 n.2 (D.C. 1997)).
Appellants contend that the trial court erred in denying
their special motions to dismiss because Dr. Mann did not
sufficiently substantiate his defamation claim on the first three
elements. As to Mr. Lowry's editorial, we agree; but as to
some of the other statements on which Dr. Mann bases his
complaint, we disagree. We conclude that Dr. Mann hurdled
the Anti–SLAPP statute's threshold showing of likelihood
of *1241  success on the merits because the evidence he
has presented is legally sufficient to support findings by the
fact-finder that statements in Mr. Simberg's and Mr. Steyn's
articles were defamatory, were published by appellants to
a third party without privilege, and were made with actual
malice.


1. False and Defamatory Statements


A statement is defamatory “if it tends to injure [the] plaintiff
in his trade, profession or community standing, or lower him
in the estimation of the community.” Guilford Transp. Indus.,
Inc. v. Wilner, 760 A.2d 580, 594 (D.C. 2000) (alteration in
original) (quoting Howard Univ. v. Best, 484 A.2d 958, 989
(D.C. 1984)). The statement “must be more than unpleasant
or offensive; the language must make the plaintiff appear
‘odious, infamous, or ridiculous.’ ” Rosen v. Am. Isr. Pub.
Affairs Comm., Inc., 41 A.3d 1250, 1256 (D.C. 2012) (quoting
Howard Univ., 484 A.2d at 989).


The important societal interest in vigorous debate over
matters of public concern protected by the First Amendment
has led to the development of constitutional standards for
evaluating statements before liability may be imposed under
state defamation laws. Because the First Amendment protects
speech as an expression of the fundamental right to freedom
of thought, constitutionally speaking, “there is no such thing
as a false idea.” Milkovich v. Lorain Journal Co., 497 U.S.
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1, 18, 110 S.Ct. 2695, 111 L.Ed.2d 1 (1990) (quoting Gertz
v. Robert Welch, Inc., 418 U.S. 323, 339, 94 S.Ct. 2997,
41 L.Ed.2d 789 (1974)). Expressions of pure opinion, as
embodiments of ideas, are generally entitled to constitutional
protection. See id. (noting that “opinion” and “ideas” are
equated). “However pernicious an opinion may seem, we
depend for its correction not on the conscience of judges
and juries but on the competition of other ideas.” Gertz, 418
U.S. at 339–40, 94 S.Ct. 2997. Therefore, under the First
Amendment a statement is not actionable “if it is plain that
a speaker is expressing a subjective view, an interpretation, a
theory, conjecture, or surmise, rather than claiming to be in
possession of objectively verifiable facts.” Guilford Transp.
Indus., 760 A.2d at 597 (quoting Haynes v. Alfred A. Knopf,
Inc., 8 F.3d 1222, 1227 (7th Cir. 1993)).


Although ideas and opinions are constitutionally protected,
the First Amendment does not, however, “create a wholesale
defamation exemption for anything that might be labeled
‘opinion.’ ” Milkovich, 497 U.S. at 18, 110 S.Ct. 2695.
“[S]tatements of opinion can be actionable if they imply a
provably false fact, or rely upon stated facts that are provably
false.” Guilford Transp. Indus., 760 A.2d at 597. Whether a
defamatory statement of opinion is actionable often depends
on the context of the statement in question. See id. “If, for
example, an average reader would likely understand that
particular words, in the context of an entire article, were not
meant to imply factual data but, rather, were intended merely
to disagree strongly with the views of the [plaintiff], those
words would be protected despite their factual content.” Sigal
Const. Corp. v. Stanbury, 586 A.2d 1204, 1211 (D.C. 1991).
Thus, statements that constitute “imaginative expression”
and “rhetorical hyperbole” are not actionable because they
“cannot reasonably be interpreted as stating actual facts about
an individual.” Guilford Transp. Indus., 760 A.2d at 596–97
(quoting Milkovich, 497 U.S. at 20, 110 S.Ct. 2695). Such
statements are “used not to implicate underlying acts but
‘merely in a “loose, figurative sense’ ” to demonstrate strong
disagreement” with another's ideas. *1242  Sigal, 586 A.2d
at 1210 (quoting Rinaldi v. Holt, Rinehart & Winston, Inc.,
42 N.Y.2d 369, 397 N.Y.S.2d 943, 366 N.E.2d 1299, 1307
(1977)). On the other hand, a statement is actionable if viewed
in context it “was capable of bearing a defamatory meaning
and ... contained or implied provably false statements of fact.”
Guilford Transp. Indus., 760 A.2d at 597.


Appellants contend that all the statements on which Dr.
Mann bases his defamation claims are protected under the
First Amendment because they expressed appellant's opinions


about climate change, a matter of widespread public concern
that “must be resolved through the process of free and open
debate, not through costly litigation.” There is no dispute
that the statements that Dr. Mann claims defamed him were
made in the context of a broad disagreement between the
parties about the existence and cause of global warming,
a disagreement that reached a high level of intensity and
rhetoric. Public discussion about whether there is a warming
climate and, if so, its cause, involves scientific questions
and policy prescriptions of general public interest. The First
Amendment protects those engaged in a debate of such public
concern in the expression of their ideas on the subject, even
with pointed language, free of the chilling effect of potential
civil liability. As a matter of constitutional principle, when
the issue is whether liability may be imposed for speech
expressing scientific or policy views, the question is not who
is right; the First Amendment protects the expression of all
ideas, good and bad.


But not all the statements cited in the complaint are
necessarily cloaked by the First Amendment simply because
the articles in which they appeared related to a matter of
public concern. As we have discussed, the law distinguishes
between statements expressing ideas and false statements
of fact. To the extent statements in appellants' articles take
issue with the soundness of Dr. Mann's methodology and
conclusions—i.e., with ideas in a scientific or political debate
—they are protected by the First Amendment. But defamatory
statements that are personal attacks on an individual's honesty
and integrity and assert or imply as fact that Dr. Mann engaged
in professional misconduct and deceit to manufacture the
results he desired, if false, do not enjoy constitutional
protection and may be actionable. The Second Circuit's
observation in Buckley v. Littell with respect to defamatory
statements about a journalist made in the course of political
debate is equally apt to defamatory statements about a
scientist made in the course of scientific and policy debate:


In short, whatever might be said of a person's political
views, any journalist, commentator or analyst is entitled
not to be lightly characterized as inaccurate and dishonest
or libelous.... [I]t is “crucial” to such a person's career that
he or she not be so treated. To call a journalist a libeler
and to say that he is so in reference to a number of people
is defamatory in the constitutional sense, even if said in
the overall context of an attack otherwise directed at his
political views.


539 F.2d 882, 896–97 (2d Cir. 1976).
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Tarnishing the personal integrity and reputation of a scientist
important to one side may be a tactic to gain advantage
in a no-holds-barred debate over global warming. That the
challenged statements were made as part of such debate
provides important context and requires careful parsing in
light of constitutional standards. But if the statements assert or
imply false facts that defame the individual, they do not find
shelter under the First Amendment *1243  simply because
they are embedded in a larger policy debate.


We apply these principles to the statements in the articles
cited in the complaint, in the order in which they appeared.
The articles, as they appeared on CEI and National Review's
websites, are appended to this opinion.


Mr. Simberg's July 13, 2012 article on CEI's


OpenMarket.org.34


Mr. Simberg's article does not specifically criticize Dr. Mann's
statistical techniques, except by calling him the “poster boy of


the corrupt and disgraced climate science echo chamber.”35


The article's focus is on Dr. Mann personally, alleging
that he has engaged in “wrongdoing,” “deceptions,” “data
manipulation,” and “academic and scientific misconduct.”
The article calls Dr. Mann “the Jerry Sandusky of climate
science,” comparing Dr. Mann's “molest[ing] and tortur[ing]
data in the service of politicized science” to Sandusky's
“molesting children.” The article also describes Dr. Mann
as being, “like Joe Paterno,” a “rock star” at Penn State,
who attracted millions of dollars to the University, and, like
Bernie Madoff “at the height of his financial career,” “a sacred
funding cash cow.”


A jury could find that the article accuses Dr. Mann
of engaging in specific acts of academic and scientific
misconduct in the manipulation of data, and thus conveys
a defamatory meaning, because “to constitute a libel it is
enough that the defamatory utterance imputes any misconduct
whatever in the conduct of [plaintiff's] calling.” Guilford
Transp. Indus., 760 A.2d at 600 (alteration in original)
(quoting Restatement (Second) of Torts § 569, cmt. (e)); see
Tavoulareas v. Piro, 817 F.2d 762, 780 (D.C. Cir. 1987) (en
banc) (holding that statement that “a father set up his son
in business” accuses father of nepotism and is defamatory
because it, “might ‘tend[ ] to injure [him] in his trade,
profession or community standing, or lower him in the
estimation of the community’ ” (quoting Afro–Am. Publ'g
Co. v. Jaffe, 366 F.2d 649, 654 (D.C. Cir. 1966))). Moreover,
a jury could find that by calling Dr. Mann “the [Jerry]


Sandusky of climate science,” the article implied that Dr.
Mann's manipulation of data was seriously deviant for a


scientist. These noxious comparisons,36 a jury could find,
would demean Dr. Mann's scientific reputation and lower his
standing in the community by making him appear *1244
similarly “odious, infamous, or ridiculous.” Rosen, 41 A.3d
at 1256; see also Jankovic v. Int'l Crisis Grp., 494 F.3d 1080,
1091 (D.C. Cir. 2007) (Jankovic I ) (holding that statement
was capable of defamatory meaning because it suggested
Serbian businessman was an ally of the Milosevic regime for
which, as in the case of the apartheid regime in South Africa,
Americans have an “intense antipathy” (quoting South. Air
Transp., Inc., v. ABC, Inc., 877 F.2d 1010, 1015 (D.C. Cir.
1989))).


Appellants contend that Mr. Simberg's article is more
reasonably understood as a criticism of the hockey stick
graph and the research that underlies it. This seems to be a
forced interpretation—and one that a jury could easily reject
—because the article does not comment on the specifics
of Dr. Mann's methodology at all. Nor does the article
purport to reveal previously unknown facts about Dr. Mann's
methodology, which was apparent from his published work
and numerous articles commenting on the hockey stick
graph and its findings. In a different context, the article's
use of the phrase “corrupt and disgraced climate science,”
could, as appellants argue, be interpreted as criticism of
flawed scientific methodology. But when the phrase is used
in conjunction with assertions that Dr. Mann engaged in
“deception[ ],” “misconduct,” and “data manipulation,” and
the article concludes that he should be further investigated,
the cumulative import is that there are sinister, hidden
misdeeds he has committed. These are pointed accusations
of personal wrongdoing by Dr. Mann, not simply critiques of
methodology of his well-known published scientific research.
Cf. Milkovich, 497 U.S. at 21, 110 S.Ct. 2695 (“This is not
the sort of loose, figurative or hyperbolic language which
would negate the impression that the writer was seriously
maintaining that the petitioner committed the crime of
perjury.”). We conclude that Mr. Simberg's article is capable
of conveying a defamatory meaning.


Appellants do not argue that Mr. Simberg's article, if capable
of conveying a defamatory meaning, is not actionable because
the statements that Dr. Mann engaged in deception and
misconduct are true. Their argument is that the statements are
not verifiably false because they are simply Mr. Simberg's
opinion. See Oparaugo, 884 A.2d at 76 (noting that
defamation requires that statement be both defamatory and
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false). To be clear, the Supreme Court has rejected “an
additional separate constitutional protection for ‘opinion’ ”
as such, deeming that the dual constitutional requirements
of falsity and fault, as well as a searching appellate
judicial review, suffice “to ensure the freedom of expression
guaranteed by the First Amendment.” Milkovich, 497 U.S. at
20–21, 110 S.Ct. 2695. The reason a pure statement of opinion
is not actionable is that, not being factual, it cannot be proved
to be false. See id. at 20, 110 S.Ct. 2695. It is also clear,
however, that “the First Amendment gives no protection to
an assertion ‘sufficiently factual to be susceptible of being
proved true or false’ even if the assertion is expressed by
implication in ‘a statement of opinion.’ ” Jankovic v. Int'l
Crisis Grp. (Jankovic II ), 593 F.3d 22, 27 (D.C. Cir. 2010)
(quoting Milkovich, 497 U.S. at 20, 21, 110 S.Ct. 2695). We,
therefore, turn to a close reading of Mr. Simberg's article to
determine whether it asserts or implies a defamatory provable
fact. See Moldea v. N.Y. Times Co., 15 F.3d 1137, 1144 (D.C.
Cir. 1994) (Moldea I)  (noting this is “a question of law for
the court to determine as a threshold matter”).


Mr. Simberg's article contains two principal defamatory
assertions about Dr. Mann. The first is that Dr. Mann has been
“shown” to have behaved in a “deceptive” *1245  and “most
unscientific manner” because he “molested and tortured data
in the service of politicized science” as was “revealed” in the
leaked CRU emails. This is followed by a related defamatory
assertion, that Dr. Mann engaged in “academic and scientific
misconduct” that Penn State's investigation exonerating Dr.
Mann of these charges failed to uncover because Penn State


was biased and its investigation was a “whitewash.”37


We note that in the article Mr. Simberg does not employ
language normally used to convey an opinion, such as “in


my view,” or “in my opinion,” or “I think.”38 The article's
assertions about Dr. Mann's deception and misconduct are
stated objectively, as having been “shown” and “revealed”
by the CRU emails. Thus, Mr. Simberg's article can fairly
be read as making defamatory factual assertions outright.
Mr. Simberg would not have concluded the article with the
prescription that a “fresh, truly independent investigation”
is necessary, unless he supposed that “ordinary, reasonable
readers could read the [article] as implying,” Jankovic II,
593 F.3d at 25, that Dr. Mann was guilty of misconduct that
had to be ferreted out. An opinion may be subject to further
discussion or debate, but a “truly independent investigation”
is necessary to uncover facts that, impliedly, are there to
be found. Moreover, Mr. Simberg cites the CRU emails as
proof of Dr. Mann's deception and academic and scientific


misconduct. The assertion that the CRU emails showed or
revealed that Dr. Mann engaged in deception and academic
and scientific misconduct is not simply a matter of opinion:
not only is it capable of being proved true or false, but the
evidence of record is that it actually has been proved to be
false by four separate investigations.


Appellants attempt to find shelter in post–Milkovich appellate
decisions recognizing that “a statement of opinion that is
based upon true facts that are revealed to readers ... [is]
generally ... not actionable so long as the opinion does not
otherwise imply unstated defamatory facts.” Moldea I, 15
F.3d at 1144. The theory is that when a writer discloses
the facts upon which a statement is based, the reader will
understand that the statement reflects the writer's view, based
on an interpretation of the facts disclosed, such that the
reader remains “free to draw his or her own conclusion
based upon those facts.” Id. at 1145. This argument is
unavailing here. First, as we have discussed, a jury could
reasonably interpret Mr. Simberg's article as asserting as
fact that the CRU emails “show[ ]” that Dr. Mann engaged
in deceptive data manipulation and academic and scientific
misconduct. In this regard, this case is markedly different
from Rosen, where we noted that because no specific *1246
misconduct was mentioned in the allegedly defamatory
statement, “no one hearing the general characterizations ...
could have discerned particular behaviors that were concrete
enough to reveal ‘objectively verifiable’ falsehoods,” and
that the statements “exuded merely subjective evaluation—
essentially a ‘statement of opinion’ without an ‘explicit or
implicit factual foundation.’ ” 41 A.3d at 1259 (footnote


omitted).39


Second, to claim this form of protection from liability,
the facts on which the purported opinion is based must
be accurate and complete. See Milkovich, 497 U.S. at 18–
19, 110 S.Ct. 2695 (“[E]ven if the speaker states the facts
upon which he bases his opinion, if those facts are either
incorrect, or incomplete, or if his assessment of them is
erroneous, the statement may still imply a false assertion


of fact.”).40 Mr. Simberg's article does not assemble facts
that prove Dr. Mann's alleged deception and misconduct,
but primarily criticizes two entities, Penn State and the
National Science Foundation, that investigated those charges
and concluded they are unfounded. The target of the article
is Dr. Mann; the criticism of these two investigations is a
means to that end. Mr. Simberg's attack on the investigations
begins with a mocking reference to Dr. Mann's “exoneration”
by Penn State. It points to the University's vested financial
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interest in Dr. Mann and what Mr. Simberg characterizes
as the University's resulting “whitewash” in its investigation
of the accusations leveled against Dr. Mann, comparing
it to Penn State's previous investigation in the Sandusky


case.41 The article also refers to the report of the National


Science Foundation,42 and acknowledges that the NSF
investigation confirmed Penn State's conclusion that Dr.
Mann had not engaged in misconduct. Mr. Simberg questions
the independent corroboration of the NSF report, however,
because, as he emphasizes, “more importantly,” the NSF
“relied on the integrity of [Penn State] to provide them with
all relevant material.” In other words, the NSF investigation
and report should not be trusted because they were tainted by
reliance on Penn State's biased and inadequate work.


In this, Mr. Simberg's article was inaccurate. As the NSF
Report clearly lays out, in addition to “fully review[ing] all the
*1247  reports and documentation the University provided,”


NSF reviewed “a substantial amount of publicly available
documentation concerning both [Dr. Mann's] research and
parallel research conducted by his collaborators and other
scientists in that particular field of research.” The NSF
also independently interviewed Dr. Mann, his “critics, and


disciplinary experts.”43 Moreover, the article was incomplete
because it failed to mention two other parallel investigations
of the CRU emails, conducted in the United Kingdom, that
came to the same conclusion as Penn State and NSF. In
short, Mr. Simberg's assertions that the CRU emails revealed
deception and academic and scientific misconduct on the
part of Dr. Mann that Penn State covered up and NSF
failed to uncover, are not protected as opinion based on
accurate, complete facts, because the article gave a skewed
and incomplete picture of the facts a reader would need to
come to his or her own conclusions on the matter. See Moldea
I, 15 F.3d at 1144.


Even allowing for the use of hyperbole in the public
discussion about global warming, we conclude that the
statements in Mr. Simberg's article that Dr. Mann acted
dishonestly, engaged in misconduct, and compared him to
notorious persons, are capable of conveying a defamatory
meaning with the requisite constitutional certainty and
included statements of fact that can be proven to be true or
false.


Mr. Steyn's July 15, 2012 article on National Review's “The


Corner”44


National Review argues that Mr. Steyn's statement that
“Michael Mann was the man behind the fraudulent climate-
change ‘hockey stick’ graph” could be, and therefore should
be, interpreted as expressing vigorous disagreement with the
idea represented by the hockey stick graph and as criticism
of the methodology that Dr. Mann used in gathering the data
that led to the graph. As such, National Review contends that
the statement is not actionable because it does not possess the
clarity of defamatory meaning required by the Constitution.
See Greenbelt Coop. Publ'g Ass'n v. Bresler, 398 U.S. 6,
13–14, 90 S.Ct. 1537, 26 L.Ed.2d 6 (1970) (noting that
the word “blackmail,” when used to describe a real estate
developer's negotiating position, was not defamatory as “even
the most careless reader must have perceived that the word
was no more than rhetorical hyperbole” to express that the
developer was being unreasonable where the description of
the negotiations was “accurate and full”). At oral argument,
counsel for National Review explained that “fraudulent” was
intended to mean (or could reasonably be interpreted as
meaning) that Dr. Mann's research is not reliable because he
“cherry-picked” the data on which he relied and compared
“apples to oranges” in producing the hockey stick graph,
by first relying on temperature data derived from proxy
sources (such as tree rings) and, after a certain date, using
actual measured temperatures. We agree that if the use of
“fraudulent” in this one sentence were the only arguably
defamatory statement in Mr. Steyn's article, we would have
to conclude that it is insufficient as a matter of law, as such
an ambiguous statement may not be presumed to necessarily
convey a defamatory meaning. In such a case, the First
Amendment tips the judicial balance in favor of speech. See
Bose, 466 U.S. at 505, 104 S.Ct. 1949.


*1248  Statements are not to be viewed in isolation but
in context, however. See Guilford Transp. Indus., 760 A.2d
at 597. Mr. Steyn's article continued the theme of personal
attack and innuendo against Dr. Mann commenced in Mr.
Simberg's article. It begins by quoting three sentences from
Mr. Simberg's article that refer to “hockey-stick deceptions”
by “molest[ing] and tortur[ing] data,” and the comparison of
Dr. Mann to Sandusky. Mr. Steyn first appears to retreat from
the comparison to Sandusky, saying that he is “[n]ot sure” that
he would have extended the metaphor “all the way into the
locker-room showers,” but then adds that Mr. Simberg “has a
point.” See Olinger v. Am. Savs. & Loan Ass'n, 409 F.2d 142,
144 (D.C. Cir. 1969) (“The law affords no protection to those
who couch their libel in the form of ... repetition ... repetition
of a defamatory statement is a publication in itself.”) (citation
omitted). Referring to the investigation of Dr. Mann by a
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“deeply corrupt [Penn State University] administration,” Mr.
Steyn elaborates that “as with Sandusky and Paterno” Penn
State University “declined to find one of its star names guilty
of any wrongdoing.” The clincher in Mr. Steyn's article: “If an
institution is prepared to cover up systemic statutory rape of
minors, what won't it cover up?” The implication that serious
misconduct has been covered up is inescapable.


Appellants would have us conclude that the comparisons of
Dr. Mann to notorious individuals are merely exaggerated—if
crass—depictions of a policy opponent. There is an important
distinction, however, between generic labels with derogatory
connotations and comparisons to specific individuals from
which defamatory factual allegations can be inferred. Thus,
in Buckley, the Second Circuit dismissed defamation claims
that were based on statements in a book that described


William F. Buckley, Jr.,45 as “fascist,” “fellow traveler,” and
“radical right,” because even if the labels were insulting and
derogatory, they could not be proven to be false statements
of fact due to “the tremendous imprecision of the meaning
and usage of these terms in the realm of political debate.” 539
F.2d at 893. The same book also described Buckley as having
lied about and libeled several people who could take him to
court “if they wanted to and could afford it,” and compared
Buckley to another journalist, identified by name, “who lied
day after day in his column.” Id. at 895. These statements,
the court held, were actionable because they “make a factual
assertion relating to Buckley's journalistic integrity.” Id. at
895–96. The comparison to a known liar, the court noted,
“as it appears on its face states that Buckley was engaging
in libelous journalism” and, as it was proven to be false, was
“constitutionally as well as tortiously defamatory.” Id. at 896.


The statements in Mr. Steyn's article are similarly factual
and specific in their attack on Dr. Mann's scientific integrity.
As with Mr. Simberg's article, Mr. Steyn's is not about the
merits of the science of global warming, but about Dr. Mann's
“deceptions” and “wrongdoing.” Like Mr. Simberg, Mr. Steyn
compares Dr. Mann's alleged wrongdoing—“molesting” and
“torturing” data to achieve a deceptive but desired result that
will court funding for Penn State—to that of Sandusky, which
suggests that their characters are similarly base. (“Whether or
not he's ‘the Jerry Sandusky of climate change,’ he remains
the Michael Mann of climate change.”) The accusation is
bolstered by referring to the University's investigation as a
“cover-up” of Dr. Mann's “wrongdoing” in order to protect
someone who was a “star name” at Penn State like Sandusky
and Paterno. Because the allegations impugned Dr. Mann's
scientific integrity and likened him to notorious individuals


connected to Penn *1249  State in whom the University had
(according to Mr. Steyn) a similar financial interest to protect,
the statements are not merely fanciful or extreme, purely for
rhetorical effect. As in Buckley, they deliver an indictment of
reprehensible conduct against Dr. Mann that a reader could


take to be an assertion of a true fact.46 These injurious
allegations about Dr. Mann's character and his conduct as a
scientist are capable of being verified or discredited. If they
are proven to be false, the statements breach the zone of
protected speech. See Buckley, 539 F.2d at 895–96.


Mr Lowry's August 22, 2012 editorial for National Review47


We come to a different conclusion with respect to the third
in the series of articles that Dr. Mann claims defamed
him, Mr. Lowry's editorial for National Review. In the
editorial, Mr. Lowry is responding to Dr. Mann's threatened
lawsuit after National Review rejected the request for an
apology and retraction. The editorial refers and links to Mr.
Steyn's article, characterizing it as “mild” and “f[a]ll[ing]
considerably short of” Mr. Simberg's article; Mr. Lowry does
not repeat Mr. Steyn's statements except to say that Mr.
Steyn referred to the hockey stick graph as “fraudulent.”
The editorial does not disavow Mr. Steyn's use of the word
“fraudulent” but puts a gloss on it, explaining that “[i]n
common polemical usage, ‘fraudulent’ doesn't mean honest-
to-goodness criminal fraud. It means intellectually bogus
and wrong.” In sum, Mr. Lowry's editorial does not repeat
or endorse the factual assertions that Dr. Mann engaged in
deception and misconduct that we have found to be actionable
in Mr. Simberg's and Mr. Steyn's articles.


Mr. Lowry's editorial ridicules Dr. Mann, repeatedly calling
him “poor Michael,” describing his letter as “laughably
threatening” and “pathetically lame chest-thumping,” and
saying that if he proceeds with a lawsuit Dr. Mann “risks
making an ass of himself.” The editorial mocks the *1250
threatened lawsuit and even welcomes it, as a way of
“teach[ing] [Dr. Mann] a thing or two about how the law and
how free debate works in a free country.” These statements,
however belittling of Dr. Mann, are not statements of fact,
but of Mr. Lowry's opinion of Dr. Mann and his threatened
lawsuit. Even though the ultimate success or failure of Dr.
Mann's lawsuit will eventually be a provable fact, it was not
so at the time the editorial was written—it still is not so—
and Mr. Lowry's opinions on the matter are protected speech.
Mr. Lowry's editorial is clearly an attempt to distance Mr.
Steyn's article that appeared on National Review's website
from Mr. Simberg's that appeared on CEI's, and to express to
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National Review's readers that it is confident of the success of
the vigorous defense that it intended to mount in response to
Dr. Mann's threatened lawsuit. Because Mr. Lowry's editorial
for National Review does not repeat or endorse the actionable
defamatory statements in Mr. Simberg's and Mr. Steyn's
articles or contain defamatory assertions of fact that were
provably false at the time they were made, the editorial is an


expression of opinion protected by the First Amendment.48


We emphasize that in conducting a review of the legal
sufficiency of the evidence “it is the role of the court to
determine whether the challenged statement[s] [are] ‘capable
of bearing a particular meaning’ and whether ‘that meaning
is defamatory.’ ” Tavoulareas, 817 F.2d at 779 (quoting
Restatement (Second) of Torts § 614 (1)). “The jury's proper
function, in turn, is to determine whether a statement, held
by the court to be capable of a defamatory meaning, was in
fact attributed such a meaning by its readers.” Id. at 780.
As we conclude that Dr. Mann has demonstrated that Mr.
Simberg's and Mr. Steyn's articles are capable of conveying
a defamatory meaning and contain statements of fact that can
be proven to be true or false, we continue to evaluate the legal
sufficiency of the evidence with respect to the other elements
of defamation.


2. Publication


“[A] cause of action for defamation requires proof
of publication of the defamatory statement to a third
party.” Oparaugo, 884 A.2d at 73. Dr. Mann presented
documentation showing that Mr. Simberg's article appeared
on the website of CEI and Mr. Steyn's on the website
of National Review. Notably, CEI and Mr. Simberg do
not dispute that Mr. Simberg's blog post on CEI's website


constituted publication.49


National Review takes a different position. It argues that
it cannot be held liable for any of the statements made by
Mr. Simberg or Mr. Steyn that appeared on its website.
According to National Review, it is shielded from liability
by the Communications Decency Act of 1996 (“CDA”),
because its website is a “provider ... of an interactive computer


service”50 *1251  that may not be “treated as the publisher or
speaker of any information provided by another information


content provider.”51 47 U.S.C. § 230 (c)(1). Under the CDA
“[n]o cause of action may be brought and no liability may
be imposed under any State or local law that is inconsistent


with” § 230 (c)(1). 47 U.S.C. § 230 (e)(3). This argument
was not raised in the trial court and is not properly before us.
See Akassy v. William Penn Apartments Ltd. P'ship, 891 A.2d
291, 304 n.11 (D.C. 2006) (“Generally, issues not raised in
the trial court will not be considered on appeal.”). Moreover,
it is not a pure question of law that we may decide on appeal
without an adequate trial court record. As National Review
notes in its brief, the availability of § 230 immunity under
the CDA involves a three-part test that inquires into the
nature of the website and the involvement of the website
provider with the content of the statement, including the
relationship with its author. See Klayman v. Zuckerberg, 753
F.3d 1354, 1357 (D.C. Cir. 2014) (stating that § 230 mandates
dismissal of action if defendant is a “provider or user of an
interactive computer service,” statement on which liability is
based is “provided by another content provider,” and liability
is based on publishing or speaking the statement); Fair Hous.
Council of San Fernando Valley v. Roommates.com, LLC,
521 F.3d 1157, 1162–63 (9th Cir. 2008) (noting that “[a]
website operator can be both a service provider and a content
provider” under the CDA: immune as a “service provider” if
it “passively displays content that is created entirely by third
parties,” but a “content provider” and thus not immune if it
displays content that “it creates itself, or is ‘responsible, in
whole or in part for’ creating”). These are questions that have
not been developed or considered in the trial court, and that
Dr. Mann has not had an opportunity to address.


On the record before us, Dr. Mann met his burden of
demonstrating that a jury could find that Mr. Simberg's and
Mr. Steyn's articles were published to a third party.


3. Actual Malice


An essential safeguard of First Amendment rights is the
“breathing space” for uninhibited expression, NAACP v.
Button, 371 U.S. 415, 433, 83 S.Ct. 328, 9 L.Ed.2d 405
(1963), afforded by the heightened showing of fault—actual
malice—that must be proved in defamation cases that rely on
statements made about public figures concerning matters of


public concern,52 see N.Y. Times Co., 376 U.S. at 279–80, 84
S.Ct. 710 (imposing heightened standard to defamation action
brought by a state official); Curtis Publ'g Co. v. Butts, 388
U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967) (plurality
opinion), 164 (Warren, C.J., concurring), 170 (Black, J.,
concurring in part and dissenting in part), 172-73 (Brennan,
J., concurring in part and dissenting in part) (extending
the actual malice standard to public figures). Moreover, to
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prevail, the plaintiff in such a lawsuit bears a higher burden
of proof than the preponderance of the evidence standard
usually applicable in civil cases; the plaintiff must persuade
the fact-finder *1252  that the defendant acted with actual
malice in publishing the defamatory statements by clear and
convincing evidence. See N.Y. Times Co., 376 U.S. at 285–86,
84 S.Ct. 710 (referring to the “convincing clarity which the
constitutional standard demands”).


A plaintiff may prove actual malice by showing that the
defendant either (1) had “subjective knowledge of the
statement's falsity,” or (2) acted with “reckless disregard for
whether or not the statement was false.” Burke I, 91 A.3d
at 1044. The “subjective” measure of the actual malice test
requires the plaintiff to prove that the defendant actually
knew that the statement was false. See N.Y. Times Co., 376
U.S. at 280, 84 S.Ct. 710. The “reckless disregard” measure
requires a showing higher than mere negligence; the plaintiff
must prove that “the defendant in fact entertained serious
doubts as to the truth of [the] publication.” St. Amant v.
Thompson, 390 U.S. 727, 731, 88 S.Ct. 1323, 20 L.Ed.2d 262
(1968) (“[R]eckless conduct is not measured by whether a
reasonably prudent man would have published, or would have
investigated before publishing.”). The plaintiff may show that
the defendant had such serious doubts about the truth of
the statement inferentially, by proof that the defendant had
a “high degree of awareness of [the statement's] probable
falsity.” Harte–Hanks Commc'ns, Inc., 491 U.S. at 688,
109 S.Ct. 2678 (quoting Garrison v. Louisiana, 379 U.S.
64, 74, 85 S.Ct. 209, 13 L.Ed.2d 125 (1964)). A showing
of reckless disregard is not automatically defeated by the
defendant's testimony that he believed the statements were
true when published; the fact-finder must consider assertions
of good faith in view of all the circumstances. St. Amant,
390 U.S. at 732, 88 S.Ct. 1323 (“[R]ecklessness may be
found where there are obvious reasons to doubt the veracity
of the informant or the accuracy of his reports.”). Thus,
in considering the evidentiary sufficiency of the plaintiff's
response to a special motion to dismiss filed under D.C.
Code § 16–5502 (b), the question for the court is whether the
evidence suffices to permit a reasonable jury to find actual


malice with convincing clarity.53


There is a hefty volume of evidence in the record. Appellants'
special motions to dismiss were accompanied by various
investigatory reports cited in Dr. Mann's complaint and
several articles by third parties that criticize the investigations
underlying the reports. In his response, Dr. Mann also
submitted extensive documentation from eight separate


inquiries that either found no evidence supporting allegations
that he engaged in fraud or misconduct or concluded that the
methodology used to generate the data that resulted in the
hockey stick graph is valid *1253  and that the data were not
fabricated or wrongly manipulated.


Not all the evidence before the court was relevant to the
question of whether appellants acted with the requisite malice
in accusing Dr. Mann of engaging in deceptive behavior and
misconduct. We set aside the reports and articles that deal with
the validity of the hockey stick graph representation of global
warming and its underlying scientific methodology. The
University of East Anglia, the U.S. Environmental Protection
Agency, and the U.S. Department of Commerce issued reports
that concluded that the CRU emails did not compromise the
validity of the science underlying the hockey stick graph. As
we have explained, the expression of scientific and policy
opinions in the debate over global warming that the hockey
stick illustrates is speech protected by the First Amendment.
Much as Dr. Mann's pride in his work may be wounded by
criticisms of the hockey stick graph, appellants are entitled to
their opinions on the subject and to express them without risk
of incurring liability for defamation. The proper place for the
discussion is the scientific community and the public sphere
of policy prescriptions.


The reports that are relevant to the defamation claims are
those that concern appellants' statements that Dr. Mann
engaged in “dishonesty,” “fraud,” and “misconduct.” The
University of East Anglia Independent Climate Change
Emails Review, Penn State University, the United Kingdom
House of Commons, and the Office of the Inspector General
of the U.S. National Science Foundation, all conducted
investigations and issued reports that concluded that the
scientists' correspondence in the 1,075 CRU emails that were
reviewed did not reveal research or scientific misconduct.
Appellants do not counter any of these reports with other
investigations into the CRU emails that reach a contrary
conclusion about Dr. Mann's integrity.


The issue for the court at this juncture is to determine whether
the conclusions reached by these various investigations, when
considered in view of all the evidence before the court,
permit a jury to find, by clear and convincing evidence, that
appellants either knew their accusations of misconduct were
false or made those accusations with reckless disregard for
their truth.
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We begin our examination by noting that the results of
the investigations that Dr. Mann says exonerate him of
wrongdoing were made public; appellants do not claim they
were unaware of them when they made the challenged
statements. In assessing whether these reports provided
appellants with “obvious reasons to doubt the veracity,” St.
Amant, 390 U.S. at 732, 88 S.Ct. 1323, of their subsequent
statements that Dr. Mann engaged in misconduct, we consider
(as would a jury) the source of the reports, the thoroughness
of the investigations, and the conclusions reached. As the
reports are extensive, we summarize the relevant portions in
this opinion.


We are struck by the number, extent, and specificity of the
investigations, and by the composition of the investigatory
bodies. We believe that a jury would conclude that they may
not be dismissed out of hand. Although we do not comment
on the weight to be given to the various investigations
and reports, which is a question for the jury, what is
evident from our review is that they were conducted by


credentialed academics and professionals.54 The *1254
investigations considered, and expressly rejected, the claim
that the CRU emails substantiated charges of misconduct,
fraud, and deception. The investigations posed their questions
in slightly different ways and conducted their analyses in
accordance with their own procedures and standards, a
mark of the cumulative strength of the conclusion each
reached unanimously and without equivocation: that the CRU
emails did not support the conclusion that the scientists
engaged in fabricating or deceptively manipulating data, or in
scientific misconduct, fraud or dishonesty in their reporting
and presentation of research results.


The Penn State investigation report looked into “research
misconduct” such as “manipulating data, destroying records
and colluding to hamper the progress of scientific


discourse”55 the National Science Foundation considered
“allegations of research misconduct” the University of East
Anglia investigated “whether data had been manipulated
or suppressed” the U.K. House of Commons considered
whether the scientists had “deliberately misrepresented the
data.” These reports expressly disclaimed that their purpose
or conclusions were concerned with the validity of the
underlying statistical methodology, or its representation in the


hockey stick graph.56


*1255  Appellants offer several reasons why the reports do
not supply sufficient evidence for the jury to find that they
acted with actual malice.


1. Appellants' Honest Belief
Appellants contend that because the challenged statements
reflect their subjective and honest belief in the truth of their
statements, actual malice cannot be proven. This argument,
however, presupposes what the jury will find on the facts
of this case. The issue for the court is whether, taking into
account the substantive conclusions of investigatory bodies
constituted to look into the very evidence—the CRU emails
—that appellants' statements claimed as factual proof of Dr.
Mann's deception and misconduct, a jury could find, by
clear and convincing evidence, that appellants acted with
“actual malice.” This is a determination the jury could reach
by finding either that appellants knew their defamatory
statements were false, or that appellants acted with reckless
disregard for the truth of their statements. It is for the jury
to determine the credibility of appellants' protestations of
honest belief in the truth of their statements, and to decide
whether such a belief, assuming it was held, was maintained


in reckless disregard of its probable falsity.57


2. Unreliability of Reports
As Mr. Simberg and Mr. Steyn make clear in their
articles, they dismiss the Penn State investigation as biased,
conducted by insiders with a vested interest in upholding
Dr. Mann's reputation as a leading climate scientist. The
articles describe the Penn State investigation as a “cover-
up” and a “whitewash,” and argue they have a good basis
for believing so in light of Penn State's shoddy investigation
of Jerry Sandusky, in which he was cleared in the face of
multiple allegations of sexually abusing children for which he
was subsequently charged and convicted. Even if appellants'
skepticism of the Penn State report were to be credited by a
jury as a valid reason for not taking its conclusions seriously,
that leaves three other reports, from separate investigatory
bodies in academia and government, on both sides of *1256


the Atlantic, that also found no wrongdoing.58


Appellants argue that the investigatory reports could not
be relied upon by a jury because the investigations Dr.
Mann claims exonerate him of misconduct “take no ultimate
position,” but only indicate that there was “no evidence” of
fraud. This is a quibble about wording that does not call
into question the import of the investigations' conclusions.
An investigatory body can report only on what it has found;
a determination that there is “no evidence” of fraud is an
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ultimate conclusion that investigation has not turned up any
evidence of misconduct.


Appellants also contend that the investigatory reports cannot
be relied upon to find that they purposely avoided the truth
because the investigations do not, in fact, “exonerate” Dr.
Mann. They point to the report of the University of East
Anglia, which states that the hockey stick graph that was
submitted for inclusion in the 1999 WMO Report and IPCC
Third Assessment Report was “misleading.” The UEA report
does use the word “misleading.” As that report makes clear,
however, what it meant is not that the statistical procedures
used to generate the hockey stick graph—which involved
reconstructions of temperature through the use of proxies
(such as tree rings) or splicing data from different sources—
are themselves misleading, but that an explanation of those
procedures should have been included in the graph itself or
in immediately accompanying text. It is not an indictment of
the deceptive use of data, but a comment on how the graph
could and should have been presented to be more transparent
to the readers of the WMO and IPCC Reports. With respect to
the allegations of misconduct it investigated, the report of the
University of East Anglia is unequivocal in its conclusion:


Climate science is a matter of such global importance, that
the highest standards of honesty, rigour and openness are
needed in its conduct. On the specific allegations made
against the behaviour of CRU scientists, we find that their


rigour and honesty as scientists are not in doubt.[59]


Appellants argue that the investigations of the University of
East Anglia and the *1257  U.K. House of Commons also
cannot be said to have exonerated Dr. Mann because they
were primarily focused on the conduct of the scientists in
the U.K., at the University of East Anglia's Climate Research
Unit. The CRU emails at the core of those investigations,
however, contained exchanges between these scientists,
specifically, the CRU's head, Philip Jones, and Dr. Mann or
referred to Dr. Mann. See supra note 9. The National Science
Foundation Report was specifically focused on Dr. Mann and
similarly concluded that there was “no specific evidence that
[Dr. Mann] falsified or fabricated any data and no evidence
that his actions amounted to research misconduct.” The Penn
State investigations also were specifically directed at Dr.
Mann's conduct.


3. Subjectivity of Reports
Appellants contend that the investigations' conclusions need
not have alerted them to the probable falsity of their


beliefs because the reports reflected no more than subjective
and standardless opinions on the manner in which Dr.
Mann and the other scientists conducted their work. A jury
could well think otherwise. Each of the reports cites to
specific standards for assessing the allegations of misconduct.
The Penn State investigation refers to the University's
Research Administration Policy No. 10; the National Science
Foundation Office of Inspector General conducted a de
novo review of the CRU emails and relevant documents
against NSF Research Misconduct Regulation, 45 C.F.R.
§ 689.1 (plagiarism, fabrication, falsification), and other
requirements applicable to federal awardees under federal
statutes, such as the False Claims Act, 18 U.S.C. § 287, and
False Statements Act, 18 U.S.C. § 1001; and the U.K. House
of Commons investigation specifically inquired into charges
of “dishonesty” and falsification of data for the purpose of
exaggerating global warming arising out of the scientists'
use of the phrases “trick” and “hide the decline” in the
most-quoted CRU email referring to Dr. Mann's statistical
technique; the University of East Anglia's investigation set
out its analytic parameters for assessing the “honesty, rigour
and openness” of the CRU scientists' handling of data as
follows:


In making its analysis and conclusions, the Team [of
investigators] will test the relevant work against pertinent
standards at the time it was done, recognizing that
such standards will have changed. It will also test them
against current best practice, particularly statements of
the ethics and norms such as those produced by the UK
Government Office for Science and by the US National
Academy of Sciences. These identify principles relating to
rigour, respect and responsibility in scientific ethics and
to integrity, accessibility and stewardship in relation to
research data.


The fact that the standards applied to charges of scientific
and research misconduct are primarily professional or ethical,
not criminal, and that their application requires the exercise
of judgment does not mean that they lack substantive
content, real-life consequences, or make them incapable


of verification.60 These standards do not suffer from the
defect we identified in Rosen, that “no threshold showing of
*1258  falsity is possible” where there were no standards


of “a particular kind identifiable in writing,” and thus the
challenged statement was “too subjective, too amorphous,
[and] too susceptible of multiple interpretations.” 41 A.3d
at 1255, 1260 (noting statement's reference to unspecified
“standards [the employer] expected of its employees”).
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As the preceding discussion demonstrates, appellants'
objections to the reports can fairly be characterized as
arguments that could be made to a jury as to why the reports'
conclusions should not be credited or given much weight.
We do not judge whether appellants' arguments will persuade
a jury. Our task now is not to anticipate whether the jury
will decide in favor of appellants or Dr. Mann, but to assess
whether, on the evidence of record in connection with the
special motion to dismiss, a jury could find for Dr. Mann.


We reviewed a comparable constellation of facts in Nader
v. de Toledano, the first case considered by this court
following the Supreme Court's adoption of the actual malice
standard for defamation actions by public figures. 408 A.2d
31 (D.C. 1979). The case involved Ralph Nader, the well-
known consumer advocate, who sued a journalist who
wrote a newspaper column criticizing Nader, saying that it
had been “demonstrate[d] conclusively that Nader falsified
and distorted evidence” during hearings before a Senate
subcommittee. Id. at 37–38. In support of this assertion,
the column referred to a Senate Report, issued after an
extensive investigation, that rejected the thrust of Nader's
testimony as unsubstantiated. Id. at 37. The Report also stated,
however, that the testimony had been presented “in good
faith based on the information available” to Nader at the
time. Id. On appeal of the trial court's grant of summary
judgment to the journalist, the court reversed and remanded
the case for trial. The court dismissed the argument that
a finding of malice would be impermissible because the
journalist asserted that he “honestly believed in the truth of his
statement when he published it,” concluding that the Report's
“explicit, unambiguous finding” that Nader had acted in good
faith afforded “a sufficient evidentiary basis from which a
reasonable inference” could be drawn that the statement that
Nader “falsified and distorted evidence” had been made with
actual malice. Id. at 53.


We come to the same conclusion as in Nader. In the case
before us now, not one but four separate investigations
were undertaken by different bodies following accusations,
based on the CRU emails, that Dr. Mann had engaged in
deceptive practices and scientific and academic misconduct.
Each investigation unanimously concluded that there was no
misconduct. Reports of those investigations were published
and were known to appellants prior to Mr. Simberg's and Mr.
Steyn's articles continuing to accuse Dr. Mann of misconduct
based on the emails that were the subject of the investigations.
Applying the reasoning in Nader to the evidence now of


record in this case, we conclude that a jury could find that
appellants' defamatory statements were made with actual


malice.61


There is, in this case, another factor that a jury could
take into account in evaluating appellants' state of mind in
publishing the statements accusing Dr. Mann of misconduct
and deception. As the articles that form the basis of Dr.
Mann's complaint make clear, appellants and Mr. Steyn
are  *1259  deeply invested in one side of the global
warming debate that is opposed to the view supported by Dr.
Mann's research. Although animus against Dr. Mann and his
research is by itself insufficient to support a finding of actual
malice where First Amendment rights are implicated, bias
providing a motive to defame by making a false statement
may be a relevant consideration in evaluating other evidence
to determine whether a statement was made with reckless
disregard for its truth. See Harte–Hanks Commc'ns, Inc.,
491 U.S. at 664–65, 667–68, 689 n.36 (stating that “it
cannot be said that evidence concerning motive or care
never bears any relation to the actual malice inquiry,” and
noting that jury could have found actual malice on the
basis, inter alia, that publisher was biased against plaintiff
and in a “bitter rivalry” with another newspaper that would
be impugned by discrediting the plaintiff); see also Payne
v. Clark, 25 A.3d 918, 925 (D.C. 2011) (distinguishing
between common law malice, for which “ill will” or bad
faith is sufficient, and “actual malice” required by the
First Amendment). In evaluating the evidence in this case,
for example, the jury could consider that appellants' zeal
in advancing their cause against the hockey stick graph's
depiction of a warming global climate led them to accuse Dr.
Mann, one of its most prominent proponents, of deception and
misconduct in producing the graph with reckless disregard
of their knowledge that several investigations had discredited
those accusations. See Tavoulareas, 817 F.2d at 796 (noting
that evidence of ill will or bad motive, if probative of a
“willingness to publish unsupported allegations,” may be
suggestive of actual malice).


Just as this court's decision in Nader provides a useful
comparison with the facts of this case, the D.C. Circuit's
recent opinion in Jankovic v. Int'l Crisis Grp. (Jankovic III),
822 F.3d 576 (D.C. Cir. 2016), provides a useful contrast.
After deciding in two previous appeals, during the twelve-
year course of litigation, that a report stating that a Serbian
businessman had supported the Milosevic regime in exchange
for favorable treatment for his businesses was capable of
conveying a defamatory meaning, see supra at 60, and that
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the statement was actionable because it was not purely an
opinion but asserted a false fact as justification, see supra
note 39, the court addressed the element of actual malice.
The court evaluated the evidence to determine whether it
would allow a jury to find, by clear and convincing evidence,
that the International Crisis Group's (ICG) publication of
the statement was made with actual malice. Concluding that
the evidence was insufficient as a matter of law, the court
noted the following facts: ICG considered that the writer of
the report was an able analyst and expert on the Balkans;
the writer had conducted research of published reports and
Serbian press accounts, and had interviewed a number of
confidential sources in government, business, and NATO
embassies, before writing the report; and the report was
reviewed and edited by the writer's supervisor, the head of
research, and ultimately approved by ICG's president. Id. at
591–92.


The court stressed that because the plaintiff had not produced
evidence that the writer had reason to doubt his research
and sources, his failure to investigate further or question his
sources did not show actual malice or a reckless disregard
for the truth. “[I]t is only when a plaintiff offers evidence
that ‘a defendant has reason to doubt the veracity of its
source’ does its ‘utter failure to examine evidence within easy
reach or to make obvious contacts in an effort to confirm a
story’ demonstrate reckless disregard.” Id. at 590 (quoting
*1260  McFarlane v. Sheridan Square Press, Inc., 91 F.3d


1501, 1510 (D.C. Cir. 1996)). “Absent such evidence ... [the
writer's] extensive background research and reporting on the
Balkans, his understanding of the Serbian press, and his good
faith belief that the frozen assets list implied more than it
actually did, belies actual malice.” Id. at 597. In sum, the court
concluded, what was missing was evidence that the publisher
had “serious doubt” or had “a high degree of awareness”
of the statement's probable falsity, and thereby “acted with
reckless disregard” for the truth of the defamatory statement.
Id.


What was present in Jankovic III that lent support to the
claim of good faith belief is missing here. Unlike in Jankovic
III, where the court noted that ICG had relied on an able
analyst who had researched, reviewed and edited the report
prior to publication, in this case there is, at this point,
no similar evidence that Mr. Simberg, Mr. Steyn, CEI, or
National Review conducted research or investigation that
provided support for their defamatory statements that Dr.
Mann engaged in deception and misconduct. The only support
cited in the articles are the CRU emails, with primary reliance


on the language in one email that referred to “Mike's Nature
trick.” But what the court noted was missing in Jankovic III
to support a finding of actual malice is present here: evidence
that there was reason to doubt the emails as a reliable source
for the belief that Dr. Mann had engaged in misconduct.
That evidence has been presented in the form of reports from
four separate investigations that debunked the notion that the
emails and, specifically the reference to Dr. Mann's “trick,”
revealed deception in the presentation of data and scientific
misconduct.


On the current record, where the notion that the emails
support that Dr. Mann has engaged in misconduct has been
so definitively discredited, a reasonable jury could, if it so
chooses, doubt the veracity of appellants' claimed honest
belief in that very notion. A jury could find, by clear and
convincing evidence, that appellants “in fact entertained
serious doubts” or had a “high degree of awareness” that the
accusations that Dr. Mann engaged in scientific misconduct,
fraud, and deception, were false, and, as a result, acted “with
reckless disregard” for the statements' truth when they were
published. Nader, 408 A.2d at 41, 50–53.


B. Intentional Infliction of Emotional Distress


The complaint's claim for intentional infliction of emotional
distress was based on the statement that compared Dr. Mann


to Jerry Sandusky.62 To establish a prima facie case of
intentional infliction of emotional distress, a plaintiff must
show “(1) extreme and outrageous conduct on the part of the
defendants, which (2) intentionally or recklessly (3) causes
the plaintiff severe emotional distress.” Williams v. District of
Columbia, 9 A.3d 484, 493–94 (D.C. 2010) (quoting Futrell
v. Dep't of Labor Fed. Credit Union, 816 A.2d 793, 808 (D.C.
2003)). The conduct must be “so outrageous in character, and
so extreme in degree, as to go beyond all possible bounds
of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.” Id. at 494 (quoting
Bernstein v. Fernandez, 649 A.2d 1064, 1075 (D.C. 1991)).
As a constitutional matter, a public figure “may not recover
for *1261  the tort of intentional infliction of emotional
distress by reason of publication[ ] ... without showing in
addition that the publication contains a false statement of fact
which was made with ‘actual malice.’ ” Hustler Magazine,
Inc. v. Falwell, 485 U.S. 46, 56, 108 S.Ct. 876, 99 L.Ed.2d
41 (1988).
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Our conclusion that the evidence presented suffices to
permit a jury to find the constitutional requirement of
actual malice also satisfies the mens rea element of the
tort of intentional infliction of emotional distress. Arguably,
appellants' statement comparing Dr. Mann to a convicted
child sexual abuser could be considered to be not simply
a serious departure from journalistic standards, but also
“outrageous” and “extreme in degree,” particularly where
there was no legitimate need or urgency that might excuse
it. Cf. Minch v. District of Columbia, 952 A.2d 929, 941
(D.C. 2008) (noting the pressure on police officers who
publicly and prematurely identified a student as suspect in
one murder as they confronted murder of a second student
at undergraduate campus). We need not decide whether the
statement permits a finding that appellants' conduct was
“extreme and outrageous,” because we conclude that Dr.
Mann has not demonstrated that he is likely to succeed in
proving that he suffered the severe emotional distress required
to prevail on a claim for intentional infliction of emotional
distress.


The complaint alleges that as a result of the defamatory
statements “besmirching Dr. Mann's reputation and
comparing him to a convicted child molester,” Dr. Mann
has suffered “extreme emotional distress,” “mental anguish,”
and “personal humiliation.” From the statement itself, a jury
could infer that the comparison to Sandusky was particularly
hurtful. Dr. Mann's requests for an apology and retraction,
and his undertaking this litigation, would allow a jury to
infer that he was so deeply aggrieved that he deemed it
necessary to restore his public reputation. Dr. Mann has
presented no evidence, however, that his understandable
consternation met the high bar of “severe emotional distress,”
which requires a showing beyond mere “mental anguish and
stress” and must be “of so acute a nature that harmful physical
consequences are likely to result.” Armstrong v. Thompson,
80 A.3d 177, 189–90 (D.C. 2013) (quoting Futrell, 816 A.2d
at 808); see also Hedgepeth v. Whitman Walker Clinic, 22
A.3d 789, 817 (D.C. 2011) (en banc) (noting that claim of
negligent infliction of emotional distress requires showing of
emotional distress that is “acute, enduring or life-altering”).
We, therefore, conclude that, on the record before us, the
evidence is insufficient to support a finding that Dr. Mann
suffered “severe” emotional distress. See id. at 182, 189
(noting that plaintiff's “strong distress” resulting from false
statements to prospective employer that plaintiff was under
investigation “for suspected violations of both a criminal and
administrative nature” that led to rescission of employment
offer was insufficient to show “severe emotional distress”).


As Dr. Mann has not produced or proffered evidence that he is
likely to succeed in proving that he suffered severe emotional
distress, appellants' special motions to dismiss the claim of
intentional infliction of emotional distress should have been
granted.


***


Concluding that we have jurisdiction pursuant to the collateral
order doctrine to hear appellants' interlocutory appeal of the
trial court's denial of their special motions to dismiss under
the District's Anti–SLAPP Act, we hold that the Act's “likely
to succeed on the merits” standard for overcoming a special
motion to dismiss *1262  filed under D.C. Code § 16–5502
(b) requires that the plaintiff present an evidentiary basis
that would permit a reasonable, properly instructed jury to
find in the plaintiff's favor. Dr. Mann has supplied sufficient
evidence for a reasonable jury to find, by a preponderance
of the evidence, that statements in the articles written by Mr.
Simberg and Mr. Steyn were false, defamatory, and published
by appellants to third parties, and, by clear and convincing
evidence, that appellants did so with actual malice. We,
therefore, affirm the trial court's denial of the special motions
to dismiss the defamation claims based on those articles and
remand the case for additional proceedings in the trial court
with respect to these claims. Id. We reverse the trial court's
denial of the special motions to dismiss with respect to Dr.
Mann's defamation claims based on Mr. Lowry's editorial and
the claim for intentional infliction of emotional distress. On
remand, the court shall dismiss these claims with prejudice.
Id. § 16–5502 (d).


So ordered.


APPENDIX


The Other Scandal In Unhappy Valley63


by Rand Simberg on July 13, 2012


in Global Warming, Transparency


So it turns out that Penn State has covered up wrongdoing by
one of its employees to avoid bad publicity.


But I'm not talking about the appalling behavior uncovered
this week by the Freeh report. No, I'm referring to another
cover up and whitewash that occurred there two years ago,
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before we learned how rotten and corrupt the culture at the
university was. But now that we know how bad it was,
perhaps it's time that we revisit the Michael Mann affair,
particularly given how much we've also learned about his and
others' hockey-stick deceptions since. Mann could be said to
be the Jerry Sandusky of climate science, except for instead of
molesting children, he has molested and tortured data in the
service of politicized science that could have dire economic
consequences for the nation and planet.


To review, when the emails and computer models were leaked
from the Climate Research Unit at the University of East
Anglia two and a half years ago, many of the luminaries
of the “climate science” community were shown to have
been behaving in a most unscientific manner. Among them
were Michael Mann, Professor of Meteorology at Penn
State, whom the emails revealed had been engaging in data
manipulation to keep the blade on his famous hockey-stick
graph, which had become an icon for those determined to
reduce human carbon emissions by any means necessary.


As a result, in November of 2009, the university issued a press
release that it was going to undertake its own investigation,
independently of one that had been launched by the National
Academy of Sciences (NAS) in response to a demand from
Congressman Sherwood Boehlert (R– N.Y.). In July of the
next year, the panel set up to investigate declared him innocent
of any wrongdoing:


Penn State Professor Michael Mann has been cleared of any
wrongdoing, according to a report of the investigation that
was released today (July 1). Mann was under investigation
for allegations of research impropriety that surfaced last
year after thousands of stolen e-mails were published
online. The e-mails were obtained from computer servers
at the Climatic Research Unit of the University of East
Anglia in England, one of the *1263  main repositories of
information about climate change.


The panel of leading scholars from various research fields,
all tenured professors at Penn State, began its work
on March 4 to look at whether Mann had “engaged in,
directly or indirectly, any actions that seriously deviated
from accepted practices within the academic community
for proposing, conducting or reporting research or other
scholarly activities.”


My emphasis.


Despite the fact that it was completely internal to Penn State,
and they didn't bother to interview anyone except Mann


himself, and seemingly ignored the contents of the emails,
the warm mongers declared him exonerated (and the biggest
victim in the history of the world). But many in the skeptic
community called it a whitewash:


This is not surprising that Mann's own university circled
the wagons and narrowed the focus of its own investigation
to declare him ethical.


The fact that the investigation cited Mann's ‘level of
success in proposing research and obtaining funding’ as
some sort of proof that he was meeting the ‘highest
standards’, tells you that Mann is considered a sacred
funding cash cow. At the height of his financial career,
similar sentiments could have been said about Bernie
Madoff.


Mann has become the posterboy of the corrupt and
disgraced climate science echo chamber. No university
whitewash investigation will change that simple reality.


Richard Lindzen of MIT weighed in as well:


“Penn State has clearly demonstrated that it is incapable
of monitoring violations of scientific standards of behavior
internally,” Lindzen said in an e-mail from France.


But their criticism was ignored, particularly after the release
of the NAS report, which was also purported to exonerate
him. But in rereading the NAS “exoneration,” some words
stand out now. First, he was criticized for his statistical
techniques (which was the basis of the criticism that resulted
in his unscientific behavior). But more importantly:


The OIG also independently reviewed Mann's emails and
PSU's inquiry into whether or not Mann deleted emails
as requested by Phil Jones in the “Climategate” emails
(aka Allegation 2). The OIG concluded after reviewing the
published CRU emails and the additional information
provided by PSU that “nothing in [the emails] evidenced
research misconduct within the definition of the NSF
Research Misconduct Regulation.” Furthermore, the OIG
accepted the conclusions of the PSU inquiry regarding
whether Mann deleted emails and agreed with PSU's
conclusion that Mann had not.


Again, my emphasis. In other words, the NAS investigation
relied on the integrity of the university to provide them with
all relevant material, and was thus not truly independent.
We now know in hindsight that it could not do so. Beyond
that, there are still relevant emails that we haven't seen, two
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years later, because the University of Virginia continues to
stonewall on a FOIA request, and it's heading to the Supreme
Court of the Commonwealth of Virginia.
Michael Mann, like Joe Paterno, was a rock star in the context
of Penn State University, bringing in millions in research
funding. The same university president who resigned in the
wake of the Sandusky scandal was also the president when
Mann *1264  was being whitewashed investigated.  We saw
what the university administration was willing to do to cover
up heinous crimes, and even let them continue, rather than
expose them. Should we suppose, in light of what we now
know, they would do any less to hide academic and scientific
misconduct, with so much at stake?


It's time for a fresh, truly independent investigation.


NATIONAL REVIEW


Football and Hockey


By Mark Steyn—July 15, 2012


In the wake of Louis Freeh's report on Penn State's complicity
in serial rape, Rand Simberg writes of Unhappy Valley's other
scandal:


I'm referring to another cover up and whitewash that
occurred there two years ago, before we learned how rotten
and corrupt the culture at the university was. But now
that we know how bad it was, perhaps it's time that we
revisit the Michael Mann affair, particularly given how
much we've also learned about his and others' hockey-
stick deceptions since. Mann could be said to be the
Jerry Sandusky of climate science, except that instead of
molesting children, he has molested and tortured data in the
service of politicized science that could have dire economic
consequences for the nation and planet.


Not sure I'd have extended that metaphor all the way into
the locker-room showers with quite the zeal Mr Simberg
does, but he has a point. Michael Mann was the man behind
the fraudulent climate-change “hockey-stick” graph, the very
ringmaster of the tree-ring circus. And, when the East Anglia
emails came out, Penn State felt obliged to “investigate”
Professor Mann. Graham Spanier, the Penn State president
forced to resign over Sandusky, was the same cove who
investigated Mann. And, as with Sandusky and Paterno, the
college declined to find one of its star names guilty of any
wrongdoing.


If an institution is prepared to cover up systemic statutory rape
of minors, what won't it cover up? Whether or not he's “the
Jerry Sandusky of climate change”, he remains the Michael
Mann of climate change, in part because his “investigation”
by a deeply corrupt administration was a joke.


NATIONAL REVIEW


Get Lost


My response to Michael Mann.


By Rich Lowry—August 22, 2012


So, as you might have heard, Michael Mann of Climategate
infamy is threatening to sue us.


Mann is upset—very, very upset—with this Mark Steyn
Corner post, which had the temerity to call Mann's hockey
stick “fraudulent.” The Steyn post was mild compared with
other things that have been said about the notorious hockey
stick, and, in fact, it fell considerably short of an item about
Mann published elsewhere that Steyn quoted in his post.


So why threaten to sue us? I rather suspect it is because the
Steyn post was savagely witty and stung poor Michael.


Possessing not an ounce of Steyn's wit or eloquence,
poor Michael didn't try to engage him in a debate. He
sent a laughably threatening letter and proceeded to write
pathetically lame chest-thumping posts on his Facebook page.
(Is it too much to ask that world-renowned climate scientists
spend less time on Facebook?)


All of this is transparent nonsense, as our letter of response
outlines.


*1265  In common polemical usage, “fraudulent”
doesn't mean honest-to-goodness criminal fraud. It means
intellectually bogus and wrong. I consider Mann's prospective
lawsuit fraudulent. Uh-oh. I guess he now has another reason
to sue us.


Usually, you don't welcome a nuisance lawsuit, because it's
a nuisance. It consumes time. It costs money. But this is a
different matter in light of one word: discovery.


If Mann sues us, the materials we will need to mount a
full defense will be extremely wide-ranging. So if he files a
complaint, we will be doing more than fighting a nuisance
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lawsuit; we will be embarking on a journalistic project of
great interest to us and our readers.


And this is where you come in. If Mann goes through with it,
we're probably going to call on you to help fund our legal fight
and our investigation of Mann through discovery. If it gets that
far, we may eventually even want to hire a dedicated reporter
to comb through the materials and regularly post stories on
Mann.


My advice to poor Michael is to go away and bother someone
else. If he doesn't have the good sense to do that, we look


forward to teaching him a thing or two about the law and about
how free debate works in a free country.


He's going to go to great trouble and expense to embark
on a losing cause that will expose more of his methods and
maneuverings to the world. In short, he risks making an ass
of himself. But that hasn't stopped him before.


—Rich Lowry is the editor of NATIONAL REVIEW.


All Citations


150 A.3d 1213, 45 Media L. Rep. 1419


Footnotes
* This amended opinion adds a new footnote 39 and revises former footnote 45 (now 46).


1 Defendant Steyn did not appeal the trial court's denial of his motions to dismiss the complaint.


2 Because we hold that the showing required to defeat an Anti–SLAPP special motion to dismiss is more demanding than
is required to overcome a Rule 12 (b)(6) motion to dismiss, Dr. Mann's successful response to appellants' Anti–SLAPP
special motions to dismiss necessarily also defeats appellants' Rule 12 (b)(6) motions to dismiss.


3 According to the CV currently on Penn State's website, Dr. Mann's title is Distinguished Professor of Atmospheric
Science. Michael E. Mann, Curriculum Vitae at 2, Pennsylvania State University Department of Meteorology, http://
www.meteo.psu.edu/holocene/public_html/Mann/about/cv.php (last visited Aug. 31, 2016).


4 The co-authors were Raymond S. Bradley and Malcolm K. Hughes. Dr. Raymond S. Bradley is the Principal Investigator,
Distinguished Professor of Geosciences, and Director of Climate Systems Research Center at the Northeast Climate
Science Center at the University of Massachusetts. He received a B.S. degree from the University of Southampton,
United Kingdom, and M.S. and Ph.D. degrees from the University of Colorado at Boulder. Raymond Bradley, NE. Climate
Sci. Ctr., https://necsc.umass.edu/people/raymond-bradley (last visited Aug. 31, 2016). Dr. Malcolm Hughes is Regents'
Professor of Dendrochronology with the Laboratory of Tree–Ring Research at the University of Arizona. He received
B.S. and Ph.D. degrees from Durham University, United Kingdom. Malcolm Hughes, Univ. of Ariz. Sci. Lab. of Tree–Ring
Research, http://ltrr.arizona.edu/people/hughes (last visited Aug. 31, 2016).


5 The hockey stick graph appears as follows:
Intergovernmental Panel on Climate Change, Climate Change 2001—IPCC Third Assessment Report (2001), http://
www.ipcc.ch/ipccreports/tar/slides/05.16.htm.


6 The IPCC is an international scientific body created under the auspices of the United Nations Environment Program
and the World Meteorological Organization. IPCC Factsheet: What is the IPCC? 1 (2013), http://www.ipcc.ch/
news_and_events/docs/factsheets/FS_what_ipcc.pdf (last visited Aug. 3, 2016). The IPCC was awarded the 2007 Nobel
Peace Prize for its work on climate change, jointly with Al Gore. Dr. Mann was a lead author of the IPCC's 2001 Third
Assessment Report.


7 Professor of Economics, University of Guelph, Ontario.


8 Professor of Statistics, George Mason University, Virginia.


9 The investigations considered the Climategate emails. For example, one of the most cited emails, from the director of
the CRU to Dr. Mann and two other climate scientists, stated, “I've just completed [Dr. Mann's] Nature trick of adding
in the real temps to each series for the last 20 years (i.e., from 1981 onwards) and from 1961 for Keith's to hide the
decline.” The University of East Anglia investigation concluded that the reference to the “trick” used in Dr. Mann's paper
for the science journal Nature was a colloquialism used by the scientists to describe a specific and legitimate statistical
technique used to interpret the data and to exclude certain non-relevant data. Philip Jones, the head of the UEA Climate
Research Unit and author of the email, explained that “trick” did not refer to a deception, but rather to “the ‘best way of
doing or dealing with something,’ ” namely, the exclusion of proxy temperature data for a period in which thermometer
readings were available (i.e., “the decline”). The UEA investigation concluded that the emails used “slang, jargon, and
acronyms,” and were “extreme modes of expression” but “no[t] indicative of actual behavior that is extreme, exceptional
or unprofessional.”
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10 Former FBI Director Louis Freeh conducted a review which severely criticized Penn State's investigation of sexual abuse
complaints made against Penn State football coach Jerry Sandusky.


11 CEI subsequently deleted from its website the comment comparing Dr. Mann to Jerry Sandusky, characterizing it as
“inappropriate.” Rand Simberg, The Other Scandal in Unhappy Valley, Competitive Enter. Inst. (July 13, 2012), https://
cei.org/blog/other-scandal-unhappy-valley.


12 Mr. Steyn also urged the court to act expeditiously as Dr. Mann's claims against Mr. Steyn, and Mr. Steyn's counterclaim,
have been put on hold in the trial court pending resolution of this appeal.


13 The nonmoving party could also be the defendant in the original action, who has filed a counterclaim, and is responding
to a special motion to dismiss filed by the counterclaim defendant. For the sake of clarity, we refer to the nonmoving
party and plaintiff interchangeably.


14 The grant of a special motion to dismiss, on the other hand, is appealable as a final order. See D.C. Code § 11–721 (a)(1).


15 Burke I held that denial of a special motion to quash a subpoena to discover the identity of unidentified defendant(s)
filed under the Anti–SLAPP Act is appealable on an interlocutory basis, 91 A.3d at 1036–40; it reserved the “related but
separate question” of the appealability of an order denying a special motion to dismiss filed under the Act. Id. at 1036 n.6.


16 In Burke I, the special motion to quash was denied after the trial court determined that the movant failed to make a prima
facie case that the lawsuit arose out of protected acts and that the plaintiff was likely to succeed on the merits. 91 A.3d
at 1035. This court reversed on both counts. Id. at 1045.


17 Burke I also explained that denial of a special motion to quash on the ground that the defendant was not entitled to
protection under the Act is separable because whether “speech qualifies for protection under the statute is a separate
question from whether [appellants] may be held liable for defamation.” Burke I, 91 A.3d at 1038. As discussed supra,
appellants' speech in this case was deemed to be covered by the Act.


18 See id. (contrasting Johnson, where what was “at issue in the sufficiency determination was nothing more than whether
the evidence could support a finding that certain conduct occurred”).


19 But see Ernst v. Carrigan, 814 F.3d 116, 119–22 (2d Cir. 2016) (holding that even if Vermont Anti–SLAPP statute provides
immunity from trial, consideration of special motion to dismiss takes into account fact-based determinations and is thus
not “completely separate from the merits”).


20 D.C. Code § 16–5502 provides in its entirety:
(a) A party may file a special motion to dismiss any claim arising from an act in furtherance of the right of advocacy
on issues of public interest within 45 days after service of the claim.
(b) If a party filing a special motion to dismiss under this section makes a prima facie showing that the claim at issue
arises from an act in furtherance of the right of advocacy on issues of public interest, then the motion shall be granted
unless the responding party demonstrates that the claim is likely to succeed on the merits, in which case the motion
shall be denied.
(c)(1) Except as provided in paragraph (2) of this subsection, upon the filing of a special motion to dismiss, discovery
proceedings on the claim shall be stayed until the motion has been disposed of.
(2) when it appears likely that targeted discovery will enable the plaintiff to defeat the motion and that the discovery
will not be unduly burdensome, the court may order that specified discovery be conducted. Such an order may be
conditioned upon the plaintiff paying any expenses incurred by the defendant in responding to such discovery.
(d) The court shall hold an expedited hearing on the special motion to dismiss, and issue a ruling as soon as practicable
after the hearing. If the special motion to dismiss is granted, dismissal shall be with prejudice.


21 See supra note 13.


22 Burke I held that the special motion to dismiss filed in that case should have been granted because the plaintiff's claim was
unlikely to succeed. The court did not need to dwell on the precise interpretation of the “likely to succeed” standard in light
of its conclusion that the record contained no evidence that the defendant acted with the requisite malice. 91 A.3d at 1045.


23 “Merits” is defined as “[t]he elements or grounds of a claim or defense; the substantive considerations to be taken into
account in deciding a case, as opposed to extraneous or technical points, esp. of procedure.” Black's Law Dictionary
(10th ed. 2014).


24 The relevant dictionary definitions of “demonstrate” are: “to show clearly and deliberately; manifest,” and “to show to be
true by reasoning or adducing evidence.” The American Heritage Dictionary (5th ed. 2015).


25 See Tippett v. Daly, 10 A.3d 1123, 1127 (D.C. 2010) (en banc) (referring to interpretation of statutory language as a
“holistic endeavor” (quoting Wash. Gas Light Co. v. Pub. Serv. Comm'n, 982 A.2d 691, 716 (D.C. 2009))).


26 “Likely” is defined as “[a]pparently true or real; probable.... Showing a strong tendency; reasonably expected (likely to
snow).” Black's Law Dictionary, supra note 23. Rather unhelpfully, “probable,” in turn, is defined in Black's as “[l]ikely to
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exist, be true, happen.” Id. See The American Heritage Dictionary, supra note 24 (defining “likely” as “1. Possessing or
displaying the qualities or characteristics that make something probable ... 2. Within the realm of credibility; plausible ...
3. Apparently appropriate or suitable ... 4. Apt to achieve success or yield a desired outcome”).


27 It has been suggested that, in the federal courts, “a likelihood of success” in the preliminary injunction context is to be
contrasted with a chance of success that is only a “mere possibility” or “better than negligible,” but without requiring a
showing of success “more likely than not.” Citigroup Glob. Mkts. v. VCG Special Opportunities Master Fund, 598 F.3d
30, 37 & n.7 (2d Cir. 2010) (quoting Nken v. Holder, 556 U.S. 418, 434, 129 S.Ct. 1749, 173 L.Ed.2d 550 (2009))).


28 See Dist. 50, United Mine Workers of Am. v. Int'l Union, United Mine Workers of Am., 412 F.2d 165, 168 (D.C. Cir. 1969)
(“The likelihood of success on the merits that a movant for injunctive relief must demonstrate varies with the quality and
quantum of harm that it will suffer from the denial of an injunction. ‘Where it appears that a lack of a showing of irreparable
[harm] exists ... the party seeking a preliminary injunction has a burden of convincing with a reasonable certainty that it
must succeed ....’ ” (quoting Dino DeLaurentiis Cinematografica v. D–150, Inc., 366 F.2d 373, 375 (2d Cir. 1966))).


29 See Davis v. Cox, 183 Wash.2d 269, 351 P.3d 862, 873–74 (2015) (en banc) (declaring that Washington state's Anti–
SLAPP special motion to dismiss, Wash. Rev. Code § 4.24.525 (2010), violates the state's constitutional guarantee to a
jury trial because it required trial court to weigh the evidence and make factual determination whether there was “clear
and convincing evidence [of] a probability of prevailing on the claim”); Opinion of the Justices (SLAPP Suit Procedure ),
138 N.H. 445, 641 A.2d 1012, 1015 (1994) (declaring that proposed Anti–SLAPP legislation would violate right to trial by
jury guaranteed by state constitution because it would require court to “weigh the pleadings and affidavits on both sides
and adjudicate a factual dispute” in determining whether claimant has shown “a probability of prevailing on the merits”);
Unity Healthcare, Inc. v. Cty. of Hennepin, 308 F.R.D. 537, 549 (D. Minn. 2015) (concluding that Minnesota Anti–SLAPP
provision requiring that party opposing dismissal must persuade judge by clear and convincing evidence that defendant
is not immune from liability violates Seventh Amendment right to jury trial because it requires judge to weigh evidence
and make credibility determination), interlocutory appeal docketed, No. 15–2489 (8th Cir. July 10, 2015).


30 See Lafayette Morehouse, Inc. v. Chronicle Publ'g Co., 37 Cal.App.4th 855, 44 Cal.Rptr.2d 46, 53 (1995) (interpreting
standard for judging California's Anti–SLAPP motion to dismiss to avoid violating the state constitutional right to jury
trial); cf. Leiendecker v. Asian Women United of Minn., 848 N.W.2d 224, 232–33 (Minn. 2014) (concluding that it was not
possible to use constitutional avoidance canon to interpret statute to avoid constitutional defect where statutory language
“unambiguously require[s] the responding party to produce evidence and the district court to make a finding on whether
‘the responding party has produced clear and convincing evidence that the acts of the moving party are not immunized
from liability’ ” (quoting Minn. Stat. § 554.02 (2014)).


31 Colorado, which was specifically cited in the Committee Report, applies a similar standard. See Report on Bill 18–893
at 2 n.4. In Protect Our Mountain Env't, Inc. v. Dist. Court, 677 P.2d 1361 (Colo. 1984), the Colorado Supreme Court
crafted a means to protect the First Amendment right to petition of a defendant sued for abuse of process, while also
protecting “those truly aggrieved by abuse of these processes to vindicate their own legal rights.” Id. at 1369. The court
permits the parties to present “all material pertinent to the motion” and then considers a motion to dismiss “as one for
summary judgment.” Id. In resolving the motion, the court applies a “heightened standard” intended to protect petitioning
activity by requiring a showing that


(1) the ... claims were devoid of reasonable factual support, or, if so supportable, lacked any cognizable basis in law
for their assertion; and (2) the primary purpose of the defendant's petitioning activity was to harass the plaintiff or to
effectuate some other improper objective; and (3) the defendant's petitioning activity had the capacity to adversely
affect a legal interest of the plaintiff.


Id.
Other states have adopted similar approaches. California's Anti–SLAPP statute, which requires a showing “that there
is a probability that the plaintiff will prevail on the claim,” Cal. Civ. Proc. Code § 425.16 (b)(1) (West 2015), has been
interpreted as requiring the plaintiff to “state and substantiate a legally sufficient claim,” by “demonstrat[ing]” that the
complaint is both legally sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable
judgment if the evidence submitted by the plaintiff is credited.” Rusheen v. Cohen, 37 Cal.4th 1048, 39 Cal.Rptr.3d 516,
128 P.3d 713, 718 (2006) (alterations in original omitted) (quoting Wilson v. Parker, Covert & Chidester, 28 Cal.4th 811,
123 Cal.Rptr.2d 19, 50 P.3d 733, 739 (2002)). See also Yount v. Handshoe, 171 So.3d 381, 387 n.4 (La. Ct. App. 2015)
(commenting that Louisiana and California's Anti–SLAPP statutes match “word for word”); John v. Douglas Cty. Sch.
Dist., 125 Nev. 746, 219 P.3d 1276, 1281 (2009)) (stating that under Nevada's statute requiring “clear and convincing
evidence [of] a probability of prevailing on the claim,” plaintiff must show genuine issue of material fact); Or. Rev. Stat. §
31.150 (2010) (providing that if defendant makes prima facie showing speech is protected by statute, “the burden shifts
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to the plaintiff in the action to establish that there is a probability that the plaintiff will prevail on the claim by presenting
substantial evidence to support a prima facie case”).


32 The D.C. Circuit has described the Anti–SLAPP Act's “likely to succeed” standard as “an additional hurdle a plaintiff must
jump over to get to trial,” and opined (without elaboration) that the standard “is different from and more difficult” than for
summary judgment under Federal Rule 56. Abbas v. Foreign Policy Grp., LLC, 783 F.3d 1328, 1333–34 (D.C. Cir. 2015).
For the reasons we note in the text, we agree with Abbas that the special motion to dismiss is different from summary
judgment in that it imposes the burden on plaintiffs and requires the court to consider the legal sufficiency of the evidence
presented before discovery is completed. As concerns the standard to be employed by the court in deciding whether
to grant the motion, however, the question is substantively the same: whether the evidence suffices to permit a jury to
find for the plaintiff.
Abbas also stated that the special motion to dismiss created by D.C. Code § 16–5502 does not apply in federal court
because it answers the same question as the Federal Rules of Civil Procedure—when a court must dismiss a case before
trial—in a different way. Id. at 1336. Implicit in Abbas is that the special motion to dismiss is only procedural in nature
rendering it inapplicable in federal court sitting in diversity. See Erie R. Co. v. Tompkins, 304 U.S. 64, 78–79, 58 S.Ct.
817, 82 L.Ed. 1188 (1938); Burke v. Air Serv Int'l, Inc., 685 F.3d 1102, 1104 (D.C. Cir. 2012) (applying Erie doctrine to
District of Columbia). Other federal appellate courts have come to a different conclusion and applied similar state Anti–
SLAPP procedures. See, e.g., Liberty Synergistics, Inc. v. Microflo Ltd., 718 F.3d 138, 143–44 (2d Cir. 2013) (applying
California Anti–SLAPP statute's “probability” standard); Price v. Stossel, 620 F.3d 992, 1000 (9th Cir. 2010) (same);
Godin, 629 F.3d at 89 (applying Maine Anti–SLAPP statute's special motion to dismiss because it is “so intertwined with
a state right or remedy that it functions to define the scope of the state-created right”) (quoting Shady Grove Orthopedic
Assoc., P.A. v. Allstate Ins. Co., 559 U.S. 393, 423, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010) (Stevens, J., concurring));
Henry, 566 F.3d at 168–69 (applying Louisiana Anti–SLAPP statute's “nominally-procedural” special motion to dismiss
“probability” standard). But cf. Royalty Network, Inc. v. Harris, 756 F.3d 1351, 1361–62 (11th Cir. 2014) (declining to apply
Georgia Anti–SLAPP statute's verification requirement because it was procedural and conflicted with Federal Rules of
Civil Procedure, which do not require verification).
The applicability of the Anti–SLAPP statute in federal court is not for this court to determine. Abbas recognized that at
the time, this court “has never interpreted the D.C. Anti–SLAPP Act's likelihood of success standard to simply mirror the
standards imposed by” Federal Rule 56. 783 F.3d at 1335. We do so now. This court's interpretation of the standard
applicable to the special motion to dismiss under District of Columbia law will no doubt factor into future analysis of the
dicta in Abbas concerning the applicability of the Anti–SLAPP Act in litigation brought in federal courts. See Abbas, 783
F.3d at 1339–1341 (dismissing complaint with prejudice under Rule 12 (b)(6) for failure to state a claim).


33 As discussed infra, the level of fault—from negligence to actual malice—depends on whether the plaintiff is a public
official or, if a private individual, is deemed a public figure with respect to the subject matter of the statement alleged
to be defamatory.


34 Rand Simberg, The Other Scandal in Unhappy Valley, Competitive Enter. Inst. (July 13, 2012), https://cei.org/blog/other-
scandal-unhappy-valley.


35 Mr. Simberg's article quotes from a linked article written by Steven McIntyre, which in turn quotes the CRU email that
referred to “Mike's Nature trick” and reviews data charts that, according to McIntyre, reveal the “trick.” Other links in Mr.
Simberg's article are to Mr. Simberg's earlier posts: “The Death of the Hockey Stick?” published online on May 17, 2012,
in which Mr. Simberg criticized the methodology and statistical analysis that led to the hockey stick graph by citing the
work of other researchers, but without accusing Dr. Mann of personal wrongdoing; and “Climategate: When Scientists
Become Politicians,” dated November 23, 2009, in which Mr. Simberg commented that climate scientists had subverted
proper scientific process by molding data to fit their preconceived ideas about a warming global climate, but without
accusing Dr. Mann, personally, of misconduct.


36 These were well-known figures in the public eye. Jerry Sandusky is a notorious convicted child sexual abuser and former
assistant football coach at Penn State who was making front-page news at the time. Joe Paterno was the once-revered
long-term head football coach at Penn State during the time of Sandusky's depredations. Bernie Madoff is a convicted
criminal who swindled billions of dollars from thousands of investors and charities through a massive Ponzi scheme.


37 The full concluding paragraphs in Mr. Simberg's article state:
Michael Mann, like Joe Paterno, was a rock star in the context of Penn State University, bringing millions in research
funding. The same university president who resigned in the wake of the Sandusky scandal was also the president when
Mann was being whitewashed  investigated. We saw what the university administration was willing to do to cover up



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008127&cite=DCRRCPR56&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1333

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000869&cite=DCCODES16-5502&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1336&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1336

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121079&pubNum=0000780&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_780_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_78

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121079&pubNum=0000780&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_780_78&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_78

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028196012&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1104

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121079&pubNum=0000780&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030639491&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_143

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022830757&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1000

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024172335&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_89

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000780&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_780_423&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_423

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021655198&pubNum=0000780&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_780_423&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_423

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018595320&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_168&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_168

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033808023&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1361&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1361

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008127&cite=DCRRCPR56&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1335&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1335

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1339&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1339

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036144586&pubNum=0000506&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=RP&fi=co_pp_sp_506_1339&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1339

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008127&cite=DCRRCPR12&originatingDoc=I0e827b00c8ca11e6afc8be5a5c08bae9&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Competitive Enterprise Institute v. Mann, 150 A.3d 1213 (2016)
45 Media L. Rep. 1419


 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 32


heinous crimes, and even let them continue, rather than expose them. Should we suppose, in light of what we now
know, they would do any less to hide academic and scientific misconduct, with so much at stake?
It's time for a fresh, truly independent investigation.


38 This is not to suggest that use of such words would automatically insulate the ensuing statements from liability. “In my
opinion, Jones is a liar” is actionable if the statement is false and the speaker acted with the requisite degree of fault.
See Milkovich, 497 U.S. at 18–19, 20, 110 S.Ct. 2695. But the absence of such language is one indication of how the
article would come across to the reader.


39 See also Armstrong v. Thompson, 80 A.3d 177, 188 (D.C. 2013) (holding that statements that an employee was
investigated for “serious misconduct,” “gross misconduct and integrity violations,” and “ethical violations” — which were
unspecified — “reflected one person's subjective view of the underlying conduct and were not verifiable as true or
false”). In this case the statements accusing Dr. Mann of “fraud,” “deception,” and “academic” and “scientific” misconduct
specifically referred to the CRU emails and were therefore verifiable.


40 In Jankovic II the court summarily dismissed the publisher's argument that the defamatory statement was protected as
opinion because it was offered as the writer's interpretation of a fact that was disclosed in the report, noting that this
protection applies only where opinion is “based on true facts, accurately disclosed.” 593 F.3d at 28. Because an inaccurate
fact (that one of the plaintiff's companies was on a frozen assets list because it provided support to the Milosevic regime)
was cited as the basis of the report's purported opinion that the plaintiff supported the regime in exchange for favorable
treatment of his businesses, the defamatory statement was not protected as opinion. Id.


41 The Penn State report on the investigation of Dr. Mann is embedded as a link in Mr. Simberg's article, as is the Freeh
Report, which criticized inadequacies in Penn State's investigation of Sandusky (not Dr. Mann).


42 The article does not include a link to the NSF Report itself but to a secondary source that describes its substantive
observations and conclusions. Mr. Simberg's article inaccurately refers to the report as having been produced by “NAS”
instead of “NSF.” The National Academy of Sciences, a private nonprofit organization, is a different entity than the
National Science Foundation, an independent government funding agency. See National Academy of Sciences, http://
www.nasonline.org/ (last visited Oct. 5, 2016); National Science Foundation, https://www.nsf.gov/ (last visited Oct. 5,
2016).


43 Appellants CEI and Mr. Simberg impliedly concede that the description of the NSF investigation in the article is inaccurate,
acknowledging in their reply brief that the NSF interviewed Dr. Mann's critics. But, as noted in the text and in the NSF
report itself, that is not all that NSF did in conducting its own separate investigation, after reviewing the Penn State report.


44 Mark Steyn, Football and Hockey, National Review (July 15, 2012), http://www.nationalreview.com/corner/309442/
football-and-hockey-mark-steyn.


45 Mr. Buckley was a well-known and influential conservative author and commentator, and the founder of National Review.
Buckley, 539 F.2d at 885–86.


46 We reject appellants' argument that “the correct measure of the challenged statements' verifiability as a matter of law
is whether no reasonable person could find that the review's characterizations were supportable interpretations” of the
work being criticized. Moldea v. N.Y. Times Co., 22 F.3d 310, 317 (D.C. Cir. 1994) (Moldea II ) (modifying Moldea I ). As
Moldea II explained, the standard depends on the genre of the work, and the stricter standard applied there “takes into
account the fact that the challenged statements appeared in the context of a book review, and were solely evaluations
of a literary work.” Id. In the case of an “ordinary libel,” the standard is “whether a reasonable jury could find that the
challenged statements were false.” Id. The issue comes down to the ‘‘verifiability’’ of the defamatory statements. Id.
In Guilford we applied the stricter standard, concluding that an op-ed column in a trade newspaper commenting on a
labor management dispute is “indistinguishable in principle” from the review of an artistic work at issue in Moldea II, after
noting it is a genre “in which readers expect to find spirited critiques of [works] that they understand to be the reviewer's
description and assessment of texts that are capable of a number of possible rational interpretations.” 760 A.2d at 603
(quoting Moldea II, 22 F.3d at 311). The statements in this case were “garden-variety” libels because they were levelled
against the professional character of a person — not simply critiques of a work — and made factual assertions, based
on the CRU emails, that Dr. Mann had engaged in “data manipulation” that was fraudulent and constituted scientific and
academic misconduct. See Moldea II, 22 F.3d at 315 (referring to Milkovich, which involved a newspaper article accusing
a coach of perjuring himself at a hearing, as a case of ordinary libel, 497 U.S. at 21); cf. Guilford, 760 A.2d at 599-600
(holding statements not actionable where op-ed article implied that plaintiffs were “hostile” and “antagonistic” to labor,
which were not “susceptible of objective proof,” and made no express allegation of “unlawful conduct”).


47 Rich Lowry, Get Lost, National Review (August 22, 2012), http://www.national review.com/blogs/314680.
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48 As the allegedly defamatory statements were included in the complaint and Mr. Lowry's editorial was appended to the
complaint, the claims based on these statements could have been dismissed, for failure to state a claim, under Superior
Court Civil Rule 12 (b)(6). Clawson v. St. Louis Post–Dispatch, LLC, 906 A.2d 308, 312–13 (D.C. 2006) (noting that
newspaper article appended to complaint could be considered in ruling on Rule 12 (b)(6) motion, which presented issue of
law whether use of word “informer” was capable of conveying defamatory meaning). The additional evidence presented
by Dr. Mann in opposition to the special motion to dismiss was unnecessary to test the legal sufficiency of the statements;
its relevance went primarily to the issue of actual malice, discussed infra.


49 As we have concluded that the defamation claims based on Mr. Lowry's editorial are not actionable, we do not address
CEI's argument (presented for the first time on appeal) that hyperlinking Mr. Lowry's editorial on the CEI website does
not suffice to satisfy the element of publication.


50 The CDA defines an “interactive computer service” as “any information service, system, or access software provider that
provides or enables computer access by multiple users to a computer server, including specifically a service or system
that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.”
47 U.S.C. § 230 (f)(2).


51 The CDA defines an “information content provider” as “any person or entity that is responsible, in whole or in part, for
the creation or development of information provided through the Internet or any other interactive computer service.” 47
U.S.C. § 230 (f)(3).


52 The parties agree, as do we, that Dr. Mann is a limited public figure with respect to statements about global warming
because he has assumed a role in “the forefront of particular public controversies in order to influence the resolution of
the issues involved.” Gertz, 418 U.S. at 345, 94 S.Ct. 2997.


53 In this case, the trial court characterized the evidence of actual malice as “slight” and as not amounting to a showing by
clear and convincing evidence, but stated that it was “sufficient to find that further discovery may uncover evidence of
‘actual malice.’ ” We are not constrained by the trial court's conclusion in this regard, as the sufficiency of the evidence
to support a finding of actual malice is a question of law that we review de novo. See Harte–Hanks Commc'ns, Inc., 491
U.S. at 685. We note, however, that if the trial court considers that the evidence presented in opposition to a special
motion to dismiss is not sufficient to go to a jury, the court must grant the motion to dismiss as the opponent has the
burden to demonstrate a sufficient evidentiary basis for his claim. See D.C. Code § 16–5502 (b). The court is not at
liberty to dispense with this statutory burden. The Anti–SLAPP Act authorizes the court to permit targeted discovery for
the purpose of responding to a special motion to dismiss. Granting a request for such discovery was the proper way to
proceed, if it “appear[ed] likely that targeted discovery [would] enable the plaintiff” to shoulder his evidentiary burden to
overcome the special motion to dismiss and would not be “unduly burdensome” to the defendants. Id. § 16–5502 (c)(2).


54 The first Penn State investigation, into allegations of research misconduct, was directed Henry C. Foley, Ph.D, Vice
President for Research and Dean of the Graduate School; Alan W. Scaroni, Ph.D., Associate Dean for Graduate
Education and Research, College of Earth and Mineral Sciences; and Ms. Candice A. Yekel, M.S., CIM, Director of the
Office for Research Protections and Research Integrity Officer. A second Penn State investigation, into compliance with
accepted academic practices, was conducted by Sarah M. Assmann, Waller Professor, Department of Biology; Welford
Castleman, Evan Pugh Professor and Eberly Distinguished Chair in Science, Department of Chemistry and Department
of Physics; Mary Jane Irwin, Evan Pugh Professor, Department of Computer Science and Electrical Engineering; Nina
G. Jablonski, Department Head and Professor, Department of Anthropology; Fred W. Vondracek, Professor, Department
of Human Development and Family Studies; with Candice Yekel, Director of the Office for Research Protections. The
National Science Foundation's investigation was conducted by its Office of Inspector General. The University of East
Anglia's Independent Climate Change E-mails Review was led by Sir Muir Russell, a former professor and Vice Chancellor
for the University of Glasgow, and current chair of the Judicial Appointments Board for Scotland. He was assisted
by Professor Geoffrey Boulton, Regius Professor Emeritus of Geology and former Vice Principal of the University of
Edinburgh; Professor Peter Clarke, Professor of Physics at the University of Edinburgh; Mr. David Eyton, Head of
Research & Technology at British Petroleum; and Professor James Norton, an independent policy advisor from the
U.K. Parliament's Office of Science & Technology. The United Kingdom's investigation was conducted by the House of
Commons' Science and Technology Committee, comprised of fourteen members of the House of Commons from the
Labour Party, the Conservative Party, the Liberal Democrats Party, and an independent.


55 Penn State conducted two separate investigations by two different investigatory bodies. The first was into research
misconduct; after the first investigation found no research misconduct, the second took a broader view and considered
whether Dr. Mann had “engaged in, or participated in, directly or indirectly, any actions that seriously deviated from
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accepted practices within the academic community for proposing, conducting, or reporting research or other scholarly
activities.”


56 For example, the report commissioned by the University of East Anglia states: “The Review examines the honesty, rigour
and openness with which the CRU scientists have acted. It is important to note that we offer no opinion on the validity of
their scientific work. Such an outcome could only come through the normal processes of scientific debate and not from
the examination of e-mails or from a series of interviews about conduct.”
From the Penn State report: “[R]esearch misconduct does not include disputes regarding honest error or honest
differences in interpretations or judgments of data, and is not intended to resolve bona fide scientific disagreement or
debate.” “We are aware that some may seek to use the debate over Dr. Mann's research conduct and that of his colleagues
as a proxy for the larger and more substantive debate over the science of anthropogenic global warming and its societal
(political and economic) ramifications. We have kept the two debates separate by only considering Dr. Mann's conduct.”
From the report of the U.K. House of Commons, Science and Technology Committee: “The complaints and accusations
made against CRU in relation to the scientific process come under two broad headings. The first is transparency .... The
second is honesty: that CRU has deliberately misrepresented the data, in order to produce results that fit its preconceived
views about the anthropogenic warming of the climate.” “If there had been more time available before the end of this
Parliament we would have preferred to carry out a wider inquiry into the science of global warming itself.”
From the report of the National Science Foundation, Office of Inspector General: “Although [Dr. Mann's] data is still
available and still the focus of significant critical examination, no direct evidence has been presented that indicates the
Subject fabricated the raw data he used for his research or falsified his results.... Such scientific debate is ongoing but
does not, in itself, constitute evidence of research misconduct.”


57 Appellants have made representations in their briefs about their subjective belief, but there is no evidence in the record
(beyond the articles that are the subject of the defamation action) in the form of affidavits or depositions attesting to the
personal beliefs of Mr. Simberg, Mr. Steyn, or the responsible personnel at CEI and National Review, and how they came
to have such beliefs in light of the reports that had been issued before the statements were made.


58 Of particular relevance to appellants' criticism of the Penn State investigation is the report of the National Science
Foundation, an independent federal agency that funded Dr. Mann's scientific research, and therefore had a responsibility
to monitor and ensure compliance with required standards. As the NSF report states, it examined “de novo” each of
three allegations of misconduct leveled against Dr. Mann that were dismissed by the Penn State report. As part of
that review, NSF “reviewed the emails and concluded that nothing contained in them evidenced research misconduct.”
The NSF found that Penn State had adequately addressed those three allegations. However, the NSF found the Penn
State investigation deficient concerning the allegation concerning data fabrication or falsification because the University
had not interviewed experts critical of Dr. Mann's research. The NSF Office of Inspector General then undertook its
own independent investigation of this allegation, broadened it beyond data falsification, and interviewed Dr. Mann, his
critics, and disciplinary experts. After concluding its independent investigation, the NSF found “no evidence” that data
had been fabricated or falsified or that Dr. Mann had engaged in any other types of research misconduct. The NSF
closed its investigation “with no further action.” Thus, even if appellants initially had reason to be skeptical of Penn State's
motivations and thoroughness, a jury could find that the independent, de novo investigation by the NSF corroborated the
Penn State findings, as did the investigations conducted by the University of East Anglia and the U.K. House of Commons.


59 The report did criticize the CRU scientists for their “unhelpfulness” in responding to FOIA requests and for deleting emails
that may be requested.


60 See Jankovic II, 593 F.3d at 28 (noting that a proposition is “verifiable in the practical sense that our legal system is ready
to make decisions on the basis of how such issues are resolved—decisions profoundly affecting people's lives”). As an
example, the conduct of lawyers is evaluated against professional and ethical standards, and civil liability and disciplinary
sanctions can be imposed based on findings that those standards have been violated.


61 Our legal conclusion is based on the evidence that has been presented at this juncture, in connection with the special
motion to dismiss. Once discovery is completed, the legal conclusion that the evidence is sufficient to go to trial could
change.


62 “Dr. Mann could be said to be the Jerry Sandusky of climate science, except for instead of molesting children, he has
molested and tortured data in the service of politicized science that could have dire consequences for the nation and
planet.”


63 The underlining in the articles in the Appendix indicate a hyperlink.
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